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PREFACE.

THE numerous amendments made to the Code of 1873, a t each suc
ceeding General Assembly, together with the many other general
statutes, taken in connection with the fact that the State edition of
the Code was practically exhausted, seemed to make a revision of the
Code almost a necessity, a t least much to be desired. In this belief
the work of revision and annotation was undertaken.
I t has been the object of the editor to revise the Code, so as to
show wherein it has been changed in its various provisions, and to
present i t as i t is now in force; and to embody the general and per
manent statutes passed by the Fifteenth, Sixteenth, Seventeenth, and
Eighteenth General Assemblies in connection with the appropriate
matter in the Code. In doing this part of the work amendments to
any section of the Code, by way of change or substitution, are included
in brackets with marginal references to the chapter and section of
the amending act. Statutes of a general or permanent character
passed subsequent to the Code, which are not expressed to be amend
atory of any specific section thereof, are included entire under sub
headings in their appropriate connection with the text, except the
chapter on mechanics' liens, being Chapter 100, Laws of 1876, which
is substituted for Chapter 8 of Title IY of the Code, which is repealed
by the former act.
In the publication of the State edition of the Code numerous
errors occurred, some of which changed the sense and effect of the
law. These have been corrected, so t h a t this work will correctly
embody all the general statute law of the State in force on the 4th
day of July, 1880. In addition to the matter of the appendix of the
Code will be found the various organic acts, the swamp land laws,
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rules of the Supreme Court, and notes to the State Constitution,
besides other statutes of general interest.
I n the first volume following the Analysis will be found a table '
showing where the various general statutes passed since the Code
may be found.
In the work of annotation i t has been the aim of the author to
give the substance of every decision of the Supreme Court construing
any of the provisions of the statute, either directly or remotely,
without repetition, and in doing this the opinions themselves have
been carefully examined, and not simply the head-note or digests
of the case adopted. The notes come down to and include the
• decisions of the fifty-first volume of Iowa Reports.
Hoping that the labor and care bestowed upon the preparation of
the work may materially lighten the labors of the members of the
legal profession, and be found useful to all who have occasion to use
the book, i t is respectfully submitted.
W. E. M.

R E V I S E D A N D A N N O T A T E D CODE.

CHAPTER 196, LAWS OF 1880.
A N ACT R E L A T I N G TO E V I D E N C E .

1. Be it enacted by the General Assembly of the State of Iowa: That
the revised and annotated Code of Iowa prepared by W I L L I A ME . M I L L E B , and to be
published by M I L L S & Co., of Des Moines, Iowa, when so published, and certified by
the Secretary of State to embrace the Code of Iowa of 1873 as amended by subse
quent statutes, and the general and permanent statutes of the fifteenth, sixteenth,
seventeenth, and eighteenth general assemblies, shall be receivable in evidence in all
the courts of this state, with like effect as if published by the state.
Approved, March 27,1880.
SECTION

CERTIFICATE O F T H E SECRETARY O F STATE.
STATEO F IOWA,
OFFICE OF SECRETARY OF S T A T E ,
D E S MOINES, M a y 28, 1880.
I , J . A. T . H U L L , Secretary of State of the State of Iowa, hereby certify that I
have examined the "Revised and Annotated Code of Iowa," prepared by WM. E .
M I L L E R , and published by M I L L S & Co., of Des Moines, Iowa, and find that it
embraces the Code of 1873 as amended by subsequent statutes, and the general
and permanent statutes of the fifteenth, sixteenth, seventeenth and eighteenth
General Assemblies.
I N T E S T I M O N Y W H E R E O F , I have hereunto set my hand and affixed the Great
[SEAL.]
Seal of the State this twenty-eighth day of May, A. D. 1880.
J . A. T. HULL,
Secretary of State.
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TITLE I.
OF THE SOVERIGNTY AND JURISDICTION OF THE STATE: THE GENERAL ASSEMBLY
AND THE STATUTES.
SECTIONS.

CHAPTER 1. The Sovereignty and Jurisdiction of the State
CHAPTER 2. The General Assembly
Chapter 1, Laws of 1874. Stationery
CHAPTER 3. The Statutes
Chapter 15, Laws of 1874. Distribution of the Code
CHAPTER 4. The Code and its Operation

1-4
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1,2
28-45
1-4
46-54
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CHAPTER

1. T h e G o v e r n o r

CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

2.
3.
4.
5.
6¿
7.
8.
9.

55-60

The Secretary of State
The Auditor of State
The Treasurer of State
The State Land Office and Register thereof
The State Printer
The State Binder
The Executive Council
Duties assigned to two or more officers jointly, and General
Regulations
Chapter 159, Laws of 1876. Reports of State Institutions, etc
Chapter 67, Laws of 1878. Government of State Institutions

61-55
66-74
75-82
83-93
94-105
106-110
111-120
121-132
1-10
1-3

TITLE III.
OF THE JUDICIAL DEPARTMENT.

CHAPTER
CHAPTER

1. The Organization of the Supreme Court
2. The Clerk of the Supreme Court

133-145
146-196

VI

ANALYSIS.
SECTIONS.

CHAPTER
CHAPTER

3.

4.
Chapter 60,
Chapter 5,
Chapter 56,
Chapter 51,
Chapter 13,

C H A P T E R 6.
CHAPTER
7.
CHAPTER 8.
C H A P T E R 9.
C H A P T E R 10.
C H A P T E R 11.
C H A P T E R 12.
C H A P T E R 13.
C H A P T E R 14.

The Attorney-General
150-153
The Supreme Court Reporter
154-100
Laws of 1880. Supreme Court Reports
1-10
Laws of 1880. The District and Circuit Courts and Judges
thereof
161-186
Laws of 1876. Fourteenth Judicial District created
i-e
Laws of 1878. Seventh Judicial District subdivided, etc
1-12
Laws of 1878. Legalizing Special Terms of Court
1
General Provisions
187-192
The Clerk of the District and Circuit Courts
193-204
The District Attorney
205-207
Attorneys and Counselors
208-226
Jurors
227-245
Securities and Investments
246-257
Notaries Public
258-266
Commissioners in other States
267-276
Administration of Oaths
277-278

TITLE IV.
O F COUNTY, TOWNSHIP, TOWN, A N D CITY GOVERNMENT.

1.
Chapter 23,
CHAPTER
2.
Chapter 39,
Chapter 48,
CHAPTER
3.
CHAPTER
4.
Chapter 22,
Chapter 84,
CHAPTER

5.
Chapter 40,
CHAPTER
6.
CHAPTER
7.
CHAPTER
8.
Chapter 8,
CHAPTER
9.
Chapter 50,
Chapter 161,
Chapter 106,
Chapter 130,
C H A P T E R 10.
Chapter 47,
Chapter 54,
Chapter 189,
Chapter 162,
Chapter 5,
Chapter 57,
Chapter 59,
Chapter 143,
Chapter 22,
Chapter 36,
Chapter 51,
Chapter 56,
Chapter 107,
Chapter 14,
Chapter 25,
Chapter 33,
Chapter 77,
Chapter 56,
Chapter 53,
Chapter 96,
Chapter 116,
CHAPTER

Of Counties
Laws of 1874. Liens on Property of Political Corporations
The Board of Supervisors
Laws of 1874. Supervisor Districts
Laws of 1880. Compromise of Judgments
The County Auditor
The County Treasurer
Laws of 1880. Duties of County Officers
Laws of 1876. Relating to Transfer of Funds raised by Special
Levy
The County Recorder
Laws of 1880. "Women Eligible to Office of Recorder
The Sheriff
The Coroner
The County Surveyor
Laws of 1874. Permanent Surveys
Of Townships and Township Officers
Laws of 1876. Same
Laws of 1880. Election of Assessors
Laws of 1878. Protection of Cemeteries
Laws of 1876. Relating to Cemeteries
Of Cities and Incorporated Towns
Laws of 1876. Extension of City Limits
Laws of 1874. Resurvey of Town Plats
Laws of 1880. Jurisdiction of Mayors in Cities of Second Class..
Laws of 1878. Construction of Sewers
Laws of 1874. Railroad and "Wagon Bridges
Laws of 1876. City and Town Indebtedness
Laws of 1876. Taxation in Second Class Cities
Laws of 1876. Superior Courts
Laws of 1878. Legalizing Superior Courts
Laws of 1874. Pires in Cities and Towns
Laws of 1874. Improvement of Alleys
Laws of 1878. Compensation of Officers in Cities
Laws of 1876. Special Tax in Cities
Laws of 1876. Construction of Sewers
Laws of 1878. Powers of Cities under Special Charters
Laws of 1876. Election of Officers in Cities of First Class
Laws of 1880. Jury Trials in Cities
Laws of 1880. Extension of City Limits
Laws of 1880. Cities and Towns Unincumbered when Platted..
Laws of 1880. Cities under Special Charters
Laws of 1876. Same

279-293
1,2
294-319
1-4
1-3
320-326
327-334
1-4
1
335-330
1
337-348
349-368
369-378
1-4
379-420
1
1
1-3
1-4
421-551
1-4
1-4
1
1-7
1
1-4
1,2
1-20
1
1,2
1-5
1-3
1-3
1
1-7
1,2
1
1
1-6
1
1-22
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SECTIONS,

Chapter 24, Laws of 1880. Special Charters
1
Chapter 80, Laws of 1880. Use of Public Grounds for School Purposes
1
Chapter 117, Laws of 1878. Cities under Special Charters
1
C H A P T E R 11. General Regulations of Counties, Cities, and Towns
552-558
Chapter 119, Laws of 1878. Sale of Liquors within Two Miles of Cities Pro
hibited
1-9
Chapter 172, Laws of 1878. Sale of Coal Oil
1-4
Chapter 58, Laws of 1878. Refunding Indebtedness
1-5
Chapter 140, Laws of 1880. Refunding by Cities, under Special Charters
1
Chapter 146, Laws of 1876. Changing Names of Villages
1-8
Chapter 45, Laws of 1880. Bridge Tax in Cities
1
C H A P T E R 12. Of Plats
559-572
Chapter 61, Laws of 1874. Vacation of Town Plats
1
TITLE Y.
O F ELECTIONS A N D OFFICERS.

1.
Chapter 7,
Chapter 12,
CHAPTER
2.
CHAPTER
3.
Chapter 71,
CHAPTER
4.
CHAPTER
5.
CHAPTER
6.
CHAPTER
7.
CHAPTER
8.
CHAPTER
9.
C H A P T E R 10.
CHAPTER

The Election of Officers and their Terms
Laws of 1876. Increase of Supreme Judges
Laws of 1878. Township Trustees
Registration of Voters
Of the General Election
Laws of 1878. Election of Assessors and Road Supervisors
Electors of President and Vice-President
Qualification for Office
Contesting Elections
Removal and Suspension from Office
Of Deputies
Additional Security : Discharge
Vacancies and Special Elections

573-593
1-3
1-3
594,602
603-658
1-3
659-669
670-691
692-745
746-765
766-771
772-780
781-795

TITLE 7 1 .
OF REVENUE.

1. The Assessment of Taxes
796-853
Chapter 109, Laws of 1880. Equalization
1-3
Chapter 99, Laws of 1878. Collection of Taxes in Cities under Special
Charters
1,2
CHAPTER
2. Collection of Taxes
854-907
Chapter 46, Laws of 1874. Tax Sales in Lee County
1-4
Chapter 79, Laws of 1876. Tax Sales
1-3
Chapter 131, Laws of 1876. Relating to Public Shows
1,2
CHAPTER
3. Security of the Revenue
908-919
Chapter 13, Laws of 1876. Taxes Returned to Counties
1-3
Chapter 57, Laws of 1878. State Depository
1-5
CHAPTER

TITLE VII.
HIGHWAYS, F E R R I E S A N D BRIDGES.

1.
Chapter 111,
CHAPTER
2.
Chapter 36,
Chapter 88,
CHAPTER
3.
Chapter 40,
CHAPTER

B

. Of Establishing Highways
Laws of 1876. Construction of Cattle-ways
Working Highways
Laws of 1880. Highway Taxes
Laws of 1880. Bridge Funds
Ferries and Bridges
Laws of 1878. Bridges on County Lines

920-968
1,2
969-1000
1,2
1
1001-1037
1
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TITLE VIII.
O F T H E MILITIA.

Chapter

1. Military Code, Chapter 74, L a w s 1880

fwmons.
1-52

TITLE IX.
OF CORPORATIONS.

CHAPTER 1.
Chapter 32,
Chapter 57,
CHAPTER 2.
Chapter 40,
Chapter 176,
CHAPTER 3.
CHAPTER 4.
Chapter 111,
Chapter 39,
Chapter 210,
Chapter 211,
CHAPTER 5.
Chapter 55,
CHAPTER 6.

Of Corporations f o r Pecuniary Profit
L a w s of 1876. A m e n d m e n t of above section..-.
L a w s of 1880. Relief f r o m Double Taxation
Corporations N o t f o r Pecuniary Profit
L a w s of 1874. On same subject
L a w s of 1878. H o m e f o r Friendless
Agricultural a n d Horticultural Societies
I n s u r a n c e Companies; F i r e
L a w s of 1878. Regulating F i r e I n su r a n c e
L a w s of 1878. F i r e Insurance Companies
L a w s of 1880. T o Regulate F i r e I n s u r a n c e
L a w s of 1880. 'Relating t o F i r e I n s u r a n c e
L i f e I n s u r a n c e Companies
L a w s of 1876. Relating t o L i f e I n s u r a n c e
M u t u a l Building Associations

1058-1090
1,2
1,2
1091-1102
1,4
i-(>
1103-1121
1122-1160
1-4
1
1-3
1-3
1161-1183
1-3
1184-1187

TITLE X.
O F INTERNAL IMPROVEMENTS.

CHAPTER

1. O f M i l l - d a m s a n d R a c e s

CHAPTER 2.
Chapter 121,
CHAPTER 3.
CHAPTER 4.
Chapter 34,
Chapter 35,
Chapter 181,
CHAPTER

Drains, Ditches and W a t e r Courses
L a w s of 1878. D r a i n s through T w o or m o r e Counties
W a t e r P o w e r Improvements
T a k i n g P r i v a t e Property f o r P u b l i c U s e
L a w s of 1874. Highways t o Mines
L a w s of 1874. Riparian O w n e r s
L a w s of 1880. R i g h t s of Innkeepers

5. O f R a i l w a y s

Chapter 20,
Chapter 68,
Chapter 77,
Chapter 114,
Chapter 68,
Chapter 118,
Chapter 152,
Chapter 191,
Chapter 123,
Chapter 192,
Chapter 173,
Chapter 87,
Chapter 169,
Chapter 186,
CHAPTER 6.
Chapter 59,

1188-1206

1207-1235
1,2
1236-1240
1241-1272
1-4
1,2
1,2
1273-1323

L a w s of 1874. P r e f e r r e d Stock of Railways
1
L a w s of 1874. R a t e s of F a r e a n d F r e i g h t
1-7
L a w s of 1878. Railroad Commissioners
1-18
L a w s of 1878. Taxation of Sleeping a n d Dining Cars
1-3
L a w s of 1876. Railroad, E x p r e s s and Telegraph Companies
1,2
L a w s of 1876. Relocation of Railroads
1-7
L a w s of 1878. Relocation of Railroads
1
L a w s of 1880. Condemnation of R e a l E s t a t e
1-4
L a w s of 1876. Taxes i n A i d of Railroads
1-9
L a w s of 1880. Taxes i n A i d of Railroads
1,2
L a w s of 1878. V o t i n g A i d t o Railroads
1-3
L a w s of 1878. Cancellation of T a x e s V o t e d t o Railroads
l
L a w s of 1880. Sleeping Cars
1,2
L a w s of 1880. Requiring Railroad Companies t o Record T i t l e s . .
1,2
Of Telegraphs
1324-1329
L a w s of 1878. Taxation of Telegraphs
1-8

TITLE XI.
O F T H E POLICE O F T H E STATE.

CHAPTER
CHAPTER

1. T h e Settlement a n d Support of t h e P o o r
2. T h e Care of t h e I n s a n e

1330-1382
1383-1445
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SECTIONS.

Chapter
Chapter
Chapter
Chapter

L a w s of 1680.
L a w s of 1878.
Laws of 1876.
L a w s of 1876.
C H A P T E R 3 . Domestic and
Chapter 188, L a w s of 1880.
CHAPTER
4 . Of Fences
Chapter 106, Laws of 1876.
CHAPTER
CHAPTER

152,
183,
19,
152,

Appeals from Commissioners of Insanity
Support of Insane
Legalizing Insane T a x
Asylum for Feeble-minded Children
Other Animals
Damage Done by Domestic Animals

1-6
1-5
1,2
1-15
1446-1488

1,2
1489-1508

Division Hedges

5. O f L o s t Goods
6. O f I n t o x i c a t i n g L i q u o r s

1,2
1509-1522
1523-1559

Chapter 82, L a w s of 1880. Intoxicating Liquors o n Election D^y
1,2
Chapter 151, Laws of 1880. State Board of Health
1-24
CHAPTER
7. Of Fire Companies
1560-1566
Chapter 202, L aws of 1880. Inspection of Coal Mines
1-20
CHAPTER 9. Quarterly Bank Statements
1570-1576
Chapter 60, L aws of 1874. In lielation to Savings Banks
1-33
Chapter 153, L a w s of 1880. To Protect Depositors and Punish Fraudulent
Banking
1,2
Chapter 208, L a w s of 1880. Double Liability of Stockholders
1-3

TITLE XII.
OF E D U C A T I O N .
CHAPTER
CHAPTER

Chapter
Chapter
Chapter
CHAPTER

Chapter
Chapter

1.
2.
76,
115,
45,
3.
71,
7,

Chapter 129,
4.
Chapter 94,
CHAPTER
5.
Chapter 21,
Chapter 171,
CnAPTER 6.
CHAPTER
7.
Chapter 136,
CHAPTER

8.
9.
Chapter 67,
Chapter 136,
Chapter 132,
Chapter 51,
Chapter 131,
Chapter 133,
Chapter 8,
Chapter 132,
Chapter 64,
C H A P T E R 10.
C H A P T E R 11.
C H A P T E R 12.
C H A P T E R 13.
Chapter 69,
C H A P T E R 14.
CHAPTER
CHAPTER

The Superintendent of Public Instruction
1577-1584
The State University
1585-1603
L a w s of 1878. State University
1-3
L a w s of 1878. State University
1
L a w s of 1878. Iowa Weather Service
1-4
Agricultural College and Farm
1604-1622
Laws of 1874. Agricultural College Lands
1-3
L a w s of 1874. Compensation of Trustees of Agricultural Col
lege and F a r m
1
L aws of 1S76. State Normal School
1-9
Soldiers' Orphans' Homes
1623-1642
L a w s of 1876. Soldiers' Orphans' Homes
1-10
State Reform School
1643-1663
L aws of 1874. State Reform School
l
L a w s of 1880. Reform School for Girls
1-3
College for the Blind
1664-1684
Institution for Deaf and Dumb
1685-1696
L a w s of 1878. Institutian for the Education of the Deaf and
Dumb
1-6
Of County High Schools
1697-1712
Of the System of Common Schools
1713-1824
L aws of 1874. Voting School Taxes
1
L a w s of 1876. Of Superintendents and Directors
1,2
L a w s of 1878. Issuance of Bonds t o F u n d Judgment Debts
1-3
L aws of 1880. Funding Judgment Indebtedness
1-3
L aws of 1880. Subdivision of Independent Districts
1
Laws of 1878. Same title
1-5
Laws of 1880. Independent School Districts
1-6
L a w s of 1880. Funding Bonded Indebtedness
1-7
L a w s of 1874. Industrial Exhibitions i n Schools
1-6
Of School House Sites
1825-1828
Of Appeals
1829-1836
The School F u n d
1837-1884
The State Library
1885-1899
Laws of 1880. State Library
1,2
State Historical Society
1900-1907
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PRIVATE LAW.

TITLE XIII.
O F EIGHTS OF PEOPEETY.
SECTIONS.

CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

1.
2.
3.

4.
5.
6.
Chapter 10,
Chapter 164,
Chapter 103,
CHAPTEE
7.

CHAPTEE 8.
CHAPTEE
9.
C H A P T E E 10.
C H P A T E E 11.

Of Eights of Aliens
Of Title in State or County
Of Perpetuities and Land in Mortmain
The Transfer of Personal Property
Of Real Property
The Conveyance of Real Property
Laws of 1876. United States Patents
Laws of 1878. Acknowledgment of Deeds
Laws of 1880. Acknowledgment of Deeds
Of Occupying Claimants
The Homestead
Of Landlord and Tenant
Of Walls in Common
Of Easements in Real Estate

1908-1909
1910-1919
1920-1921
1922-1927

1928-1940
1941-1975
1
1
1
1976-1987

1988-2010

2011-2018
2019-2030

2031-2036

TITLE XIV.
O F T R A D E A N D COMMEECE.

1. Of Weights, Measures, and Inspection
Money of Account and Interest
3. Of Notes and Bills
Chapter 81, Laws of 1880. Bills of Exchange
CHAPTEE
4. Of Tender
CHAPTEE
5. Of Sureties
C H A P T E E 6 . Of Private Seals
CHAPTEE
7. Of Assignment for Creditors
Chapter 14, Laws ot 1876. Assignment for Creditors
CHAPTER
8. Mechanic's Liens (Chapter 100, Laws of 1876)
C H A P T E E 9 . Limited Partnerships
C H A P T E E 10. Warehousemen and Carriers
Chapter 25, Laws of 1880. Keepers of Livery Stables
CHAPTEE
CHAPTEE
CHAPTEE

2.

2037-2074
2075-2081

2082-2103
1
2104-2107
2108-2111

2112-2114

2115-2128
1
2129-2146

2147-2170

2171-2184

1,2

TITLE XV.
OF T H E DOMESTIC E E L A T I O N S .
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

1. Of Marriage
Of Husband and Wife.
3. Of Divorce, Annulling Marriages, and Alimony
4 . Of Minors
5 . The Guardianship of Minors, Drunkards, Spendthrifts, etc
6 . Of Master and Apprentice
7 . The Adoption of Children
2.

2185-2201
,.2202-2219
2220-2230

2237-2240

2241-2270
2280-2300
2307-2311

ANALYSIS.

XI

TITLE XVI.
O F T H E ESTATES O F DECEDENTS.
SECTION.

l. Of Probate Jurisdiction
2 . Of Wills and Letters of Administration
3. The Settlement of Estates
4 . The Descent and Distribution of Intestate Property
5 . Of Accounting and Other Provisions
Chapter 33, Laws of 1878. Estates of Deceased Patentees

CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

2312-2321
2322-2369

2370-2435

2436-2468
2469-2503

1

P A E T THIRD.

C O D E O F C IV I L P R A C T I C E .

TITLE XVII.
O F P R O C E D U R E S I N COURTS O F O R I G I N A L J U R I S D I C T I O N .

1.
2.
3.
4.
5.
6.
Chapter 124,
CHAPTER
7.
CHAPTER
8.
CHAPTER
9.
Chapter 129,
C H A P T E R 10.
C H A P T E R 11.
C H A P T E R 12.
C H A P T E R 13.
C H A P T E R 14.
C H A P T E R 15.
C H A P T E R 16.

CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

Preliminary Provisions ".
Of Limitation of Actions
Of Parties to an Action
Of Place of Bringing Suit
Of Change in Place of Trial
Of Manner of Commencing Actions
Laws of 1880. Service by Publication Legalized
Of Joinder of Actions
Of Pleading
Of Trial and Judgment
Laws of 1878. Liens of Judgments in United States Courts
Of Judgment by Confession
Of Offer to Compromise
Of Receivers
Of Summary Proceedings
Of Motions and Orders
Of Security for Costs
Of Costs

2504-2528
2529-2542
2543-2575
2576-2589
2590-2598
2599-2629
1
2630-2634
2635-2736
2737-2893
1-4
2894-2899
2900-2902
2903-2905
2906-2910
2911-2926
2927-2932
2933-2948

TITLE XVIII.
O F ATTACHMENTS, EXECUTIONS, A N D S U P P L E M E N T A R Y PROCEEDINGS.
CHAPTER
CHAPTER
CHAPTER

1. Of Attachments and Garnishment
2. Of Executions
3. Of Proceedings Auxiliary to Execution

2949-3024
3025-3114
3115-3153
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TITLE XIX.
OR PROCEEDINGS TO REVISE, VACATE OR MODIFY JUDGMENTS, OR PROCEEDINGS OF
BOARDS OR INDIVIDUALS ACTING JUDICIALLY.
SECTIONS.

1. Of Proceedings to Revise, Yacate or Modify Judgments in Courts
in which Rendered
3154-3162
CHAPTER
2. Of Appellate Proceedings in the Supreme Court
3163-3215
hapter 56, Laws of 1874. Relating to Appeals to the Supreme Court
1
CHAPTER

CHAPTER

3. Of Certiorari

3216-3224

TITLE XX.
OF PROCEDURE I N PARTICULAR CASES.
CHAPTER
1.
CHAPTER
2.
CHAPTER
3.
CHAPTER
4.
CHAPTER
5.
CHAPTER
6.
CHAPTER
7.
CHAPTER 8 .
CHAPTER 9 .
CHAPTER 10.
CHAPTER l l .
CHAPTER 12.
CHAPTER 13.
CHAPTER 14.
CHAPTER 15.

Of Actions to Recover Specific Personal Property
Of Actions for the Recovery of Real Property.. I 3245-3276
Of Partition.
Of Foreclosure of Mortgages
Of Actions for Nuisance, Waste and Trespass
Of Actions to Test Official and Corporate Rights
Of Actions on Official Securities, and Fines and Forfeitures
Of Actions of Mandamus
Of Injunctions
Of Submitting Controversies without Action or in Action
Of Arbitration
Of Actions Against Boats or Rafts
Of Habeas Corpus
Of Contempts
Of Changing Names

3225-3244
3277-3306
3307-3330
3331-3344
^3345-3367
3368-3372
3373-3385
3386-3407
3408-3415

3416-3431
3432-3448
3449-3490
3491-3501
3502-3506

TITLE XXI.
OF JUSTICES OF T H E PEACE.
CHAPTER

1. Of Justices of the Peace and their Courts

3507-3635

TITLE XXII.
OF EVIDENCE.

1. Of General Principles of Evidence
Chapter 36, Laws of 1876. Evidence in Actions on Account
Chapter 10, Laws of 1876. United States and State Patents

CHAPTER

3636-3754
1
1

TITLE XXIII.
OF COMPENSATION OF OFFICERS.

1. Of State and District Officers
Chapter 73, Laws of 1878. Of Register of the State Land Office
Chapter 92, Laws of 1878. Of Certain State Officers
CHAPTER
2. County and Township Officers
Chapter 115, Laws of 1880. Of Sheriffs...
CHAPTER
3. Witnesses, Jurors and Special Cases
Chapter 185, Laws of 1880. Attorneys' Fees
CHAPTER

3755-3780
1, 2
1-3
3781-3810
1-24
3811-3844
1-4

XJI1

ANALYSIS.

PART FOURTH.

CODE O F CRIMINAL PRACTICE.
TITLE XXIV.
O F CRIMES A N D P U N I S H M E N T S .
SECTIONS.

l . Offenses Against the Sovereignty-of the State
3845-3847
2. Oiïenses Against the Lives of Persons and Individuals
3848-3879
3 . Offenses Against Property
3880-3901
Chapter 13, Laws of 1874. Burglar Tools
1
Chapter i t , Laws of 1880. Attempts a t Burglary
1
C H A P T E R 4 . Larceny and Recovering Stolen Goods
3902-3916
CHAPTER
5. Forgery and Counterfeiting
3917-3935
C H A P T E R 6 . Offenses Against Public Justice
3036-3976
C H A P T E R 7 . Malicious Mischief and Trespass on Property
3977-3992
Chapter 148, Laws of 1870. To Punish Interference with Railroad Prope rty..
1, 2
C H A P T E R 8 . Offenses Against Right of Suffrage
3995-4007
CHAPTER 9. Offenses Against Chastity, Morality, and Decency
3008-4034
CHAPTER 10. Offenses Against Public Health
4035-4042
Chapter 75, Laws of 1880. Regulation of Pharmacy
1-14
C H A P T E R 11. Offenses Against Public Policy
4043-4064
Chapter 153, Laws of 1878. Protection of Game
1-12
Chapter 50, Laws of 1874. Care and Propagation of F i s h
1-10
Chapter 150, Laws of 1880. Assistant F i s h Commissioner
1,2
Chapter 100, Laws of 1880. F i s h Hatching
1-3
Chapter 70, Laws of 1870. Propagation of F i s h
1-13
Chapter 80, Laws of 1878. Propagation of F i s h
1-7
Chapter 188, Laws of 1878. Fish-ways.
1-3
Chapter 123, Laws of 1880. Fish-ways t o Dams
1-9
Chapter 144, Laws of 1878. To Prevent Officers Being Interested i n Public
Contracts
1,2
Chapter 59, Laws of 1874. Minors in Billiard Saloons, etc
1,2
Chapter 39, Laws of 1880. Protection of Dairy Interests
1-3
Chapter 137, Laws of 1880. Oleomargarine
1-3
Chapter 76, Laws of 1880. Frauds on Innkeepers, etc., Punished
1,2
Chapter 14, Laws of 1874. Steam Boilers
1,2
C H A P T E R 12. Offenses Against the Public Peace
4065-4072
C H A P T E R 13. Cheating, by False Pretenses, Frauds, etc
4073-4088
Chapter 102, Laws of 1876. To Punish the Crime of Swindling
1-6
C H A P T E R 14. Nuisance and Abatement of
4089-4096
C H A P T E R 15. Of Libel
4097-4102
CHAPTER
CHAPTER
CHAPTER

TITLE XXY.
O F CRI MI NAL P R O C E D U R E .

l . Of Public Offenses
4103-4107
2. Of the term Magistrate and his Powers, Peace Officers and Officers
of Justice, and Complaints
4108-4111
C H A P T E R 3 . Of the Prevention of Public Offenses by the Resistance of t h e
Party About to be Injured, and Others
4112-4114
CHAPTER
4. Of Security to Keep the Peace
4115-4129
CHAPTER
5. Of Vagrants
4130-4144
Chapter 69, Laws of 1876. Vagrants
1,2
CHAPTER 6. Of Resistance t o Process and Suppression of Riots
4145-4154
C H A P T E R 7 . Of Local Jurisdiction of Public Offenses
4155-4164
CHAPTER
8. Of Time of Commencing Criminal Actions
4165-4170
CHAPTER
CHAPTER

XIV
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SECTIONS

CHAPTER 9. Of Fugi ti ves from Justice
CÈAPTEK 10. Of Warrant of Arrest o n Preliminary Information
CHAPTER 11. Of Arrest, and by W h o m and H o w Made

4171-4184
4185-4190
4197-4225

CHAPTER 12. O f P r e l i m i n a r y E x a m i n a t i o n s

4226-4254

CHAPTER 13. Of Selecting, Drawing, Summoning, and Impaneling the Grand
Jury
4255-4271
CHAPTER 14. Of the Powers and Duties of. t h e Grand Jury
4272-4290
CHAPTER 15. Of the Finding and Presentment of Indictment
4291-4294
CHAPTER 16. Of Indictment, its F o r m and Requisites
4295-4317
CHAPTER 17. Of Process U p o n an Indictment
4318-4326
CHAPTER 18. Of t h e Arraignment of the Defendant
4327-4336
CHAPTER 19. Of Setting Aside t h e Indictment
4337-4344
CHAPTER 20. Of Pleading by the Defendant
4345-4346
CHAPTER 21.

Of t h e M o d e o f T r i a l

...4347-4351

CHAPTER 22. O f D e m u r r e r

4352-4358

CHAPTER 23. O f P l e a s t o t h e I n d i c t m e n t
CHAPTER 24. O f C h a n g e of V e n u e

CHAPTER
CHAPTER
CHAPTER
CHAPTER

25.
26.
27.
28.

'.

Of t h e Formation of Trial Jury
Of Challenging the J u r y
Of t h e Trial of an Issue of F a c t o n an Indictment
Of t h e Conduct of t h e J u r y after Cause i s Submitted

4359-4367
4368-4388

4389-4397
4398-4418
4419-4451
4452-4456

CHAPTER 29. O f t h e V e r d i c t 4460-4478

CHAPTER 30.

Of Bills of Exceptions

4479-4486

CHAPTER 31. O f N e w Trial
CHAPTER 32. O f A r r e s t of J u d g m e n t

4487-4490
4491-4494

CHAPTER 33. Of Judgment
CHAPTER 34. Of Execution
CHAPTER 35. Of Appeals

4495-4511
4512-4519
4520-4545

CHAPTER 36. O f I m p e a c h m e n t
CHAPTER 37. O f E v i d e n c e

4546-4555
4556-4572

CHAPTER
CHAPTER
CHAPTER
CHAPTER

4573-4581
4582-4586
4587-4588
4589-5592

38.
39.
40.
41.

Of Bail Before Indictment
Of Bail U p o n Indictment and Before Conviction
Of Bail U p o n Appeal
Of Deposit of Money Instead of Bail

CHAPTER 42. Of Surrender o f t h e D e f e n d a n t
CHAPTER 43. O f F o r f e i t u r e of B a i l

CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

44.
45.
46.
47.
48.

CHAPTER 49.

•

Ee-commitment of Defendant A f t e r Giving Bail
Undertakings, w h e n Liens
Of Judgment Liens and Stay of Execution
Liberation of Poor Convicts
Of Dismissal of Criminal Actions
Of t h e Insanity of Defendant

4593-4595
4596-4600

4601-4605
4606-4608
4609-4610
4611-4612
4613-4619
4620-4628

CHAPTER 50. O f S e a r c h - W a r r a n t s

4629-4653

CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER
CHAPTER

7654-4659
4660-4706
4707
4708-4711
4712-7714
4715-4722

51.
52.
53.
54.
55.
56.

Of Disposal of Stolen Property
Of Proceedings and Trials Before Justices of the Peace
Of Proceedings Before Police and City Courts
Of Compromising certain Offenses by L e a v e of Court
Of Pardons and Remissions of F i n e s
Of Illegitimate Children

TITLE XXVI.
OF T H E IMPRISONMENT A N D GOVERNMENT OF PRISONS A N D T H E PENITENTIARY, ITS
GOVERNMENT A N D DISCIPLINE.

CHAPTER
CHAPTER
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter
Chapter

1. Of Imprisonment f o r Public Offenses, and the Discipline of
Prisons
4723-4743
2. Of t h e Penitentiary of t h e State and Government and Discipline
Thereof
4744-4806
40, L a w s of 1876. Additional Penitentiary
1-4
187, L a w s of 1878. Government of Additional Penitentiary
1
137, L a w s of 1876. Relating t o t h e Additional Penitentiary
1-5
140, L a w s of 1878. Additional Penitentiary a t Anamosa
1-4
149, L a w s of 1878. Additional Penitentiary, etc
1,2
149, L a w s of 1880. Leasing Convict Labor at Penitentiary
1-3
154, L a w s of 1880. Equalizing T i m e of Convict Labor
1-3

ANALYSIS.

XV

APPENDIX.
SECTIONS

Chapter
Chapter
Chapter
Chapter

196, Laws of
136, Laws of
168, L a w s of
20#, Laws of

1880.
1880.
1880.
1880.

Chapter 199, Laws of
Chapter 116, Laws of
Chapter 47, Rev. of
Chapter 24, Laws of
Chapter 8, L a w s of
Chapter 160, Laws of
Chapter 77, Laws of
Chapter 67, Laws of
Chapter 134, Laws of
Chapter 180, Laws of
Chapter 114, Laws of
Chapter 64, Laws of

1880.
1880.
1860.
1874.
1861.
1862.
1862.
1864.
1878.
1880.
1876.
1880.

Annotated Code
1
Soldiers' Badge of Honor
1,2
Commissioner of Emigration
1-5
Consolidation of Office of Register of State L a n d
Office with Office of Secretary of State
1-5
W a r and Defense Bonds
1-5
Representative Apportionment
1-79
Swamp Lands
918-990
Swamp L a n d Commissioner Discontinued
1,2
Swamp Lands
1-3
Swamp Lands
1-15
Swamp Lands
1, 2
Swamp Lands
1-5
Swamp Land F u n d
1-4
Legalization of Deeds t o Swamp Lands
1
Relating t o Propositions t o Amend t h e Constitution.
1-4
Relative t o a Constitutional Convention
1-5

Organic L a w of Michigan
Organic L a w of Wisconsin
Organic L a w of Iowa
Amendments t o Organic L a w
Admission of Iowa into the Union
Supplemental Act of Admission
Ordinance of 1787
Naturalization of Aliens
Declaration of Independence
The Constitution of the United States and Amendments
The Constitution of the State of Iowa
Rules of Supreme Court

•-

EXPLANATION
O F AB B RE V IA T IO N S A N D M A R G I N A L NOTES.

C. means Code.

1-6
1-17
1-20
1» 2
1-7
1-5
1-6
INDEX.

"
"
"
*

A M E N D A T O B Y S T A T U T E S .

Table of the general and permanent statutes of Iowa passed since the Code of 1873, which
are now in force, either as amendments of the Code and incorporated therein, or as
independent acts, showing where the same may be found herein.
L A W S O F 1874.
CHAP.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
26
27
28
29
30
33
34
35
36
37
38
39
40
41
42
43
44
46
47
48
50
51
52
53
54
55
56
57

.

PAGE.

Stationery for legislative committees
?..
5
Amendments of Code, sections, 1166,1167,1170,1191, 1177, and 1178
301-305
Amendments of Code, section 12
3
Repeal of Code, section 1105
279
Railroad and wagon bridges
128
Amendment of Code, section 464
104
Compensation of trustees of agricultural college
455
Permanent surveys of lands
•
81
Amendments of Code, sections 289,290
60,61
Amendments of Code, section 2626
663
Amendments of Code, sections 3903,3904
923
Amendments of Code, section 165
40
Burglar's tools
921
Relating to steam boilers
970
Distribution of the Code
8
Amendment of Code, section 245
53
Additional to Code, section 3992^
939
Amendment of Code, sections 1292,1293
340
Amendment of Code, sections 949
242
Preferred stock in railroads
835
State reform school
464
Amendment of Code, section 1194
310
Liens on corporate property
63
Swamp land commissioner abolished
1119
Amendment of Code, section 1433
386
Amendment of Code, sections 1721,1802
475,491
Amendment of Code, section 796
191
Remission of penalty on taxes
212
Amendment of Code, section 4254
1003
Amendment of Code, section 3641
859
Public roads tfl mines and quarries
329
Relating to riparian owners
331
Stopping fires in cities and towns
133
Amendment of Code, section 1548
415
Amendment of Code, section 4064
256
Supervisor districts
64
Corporations not for pecuniary profit
277
Additional to Code, section 3623%
855
Amendment of Code, section 3072
760
Amendment of Code, section 2315
606
Amendment of Code, section 2142
573
Tax sales in Lee county
214
Railways crossing highways
327
Amendment of Code, section 4779
1085
Care and propagation of fish, and amendment of Code, sections 954, 4054
759
Improvement of alleys, Code, section 465
134,155
Amendment of Code, section 509
116
Amendment of Code, sections 1386,1392, 1436,1438.'
374-375-387
Resurvey of town plats
97
Amendment of Code, section 1144
1
'
290
Amendment of Code, sections 3181,3182
783
Normal institute
484

AMENDATORY STATUTES.1

X V I I

1TTAP.

58
59
60
61
62
63
64
66
67
68
69
70
71

PAGE.

Amendments t o Code, sections 3764, 3767
Minors i n billiard saloons
I n relation to savings banks
'.
Vacation of town plats
Amendment of Code, section 906:
Amendment of Code, section 812
;
Industrial exhibitions in schools
Amendment of Code, section 800
Voting school taxes
Rates of fare and freight
Amendments t o Code, section 4048
Amendments t o Code, sections 309,1446,1448,1450, 1463
Agricultural college lands
¿

4
6
7
8
9
11
14
19
20
21
23
24
25
26
28
29
32
33
35
36
37
38
39
40
47
50
52
54
55
56
57
58
59
60
61
62
64
68
69
70
71
72
75
76
79
80
81
84
89
90
91

884,885
968
433
159
233
197
500
194
474
347
954
69,391-393
453

L A W S OF 1876.

Amendment of Code, section 767
Amendment of Code, section 390
Increase of supreme judges
Amendment of Code, section 303
United States and state patents
Amendment of Code, section 2340
Assignment f o r benefit of creditors
Legalizing insane t a x
Amendment t o Code, section 765
Amendment t o Code, section 985
Amendment of Code, section 660
.
Amendment of Code, section 463
Amendment of Code, section 3800
Amendment of Code, section 1362
Amendment of Code, section 1428
Amendment of Code, section 989,
Private corporations legalized
Election of officers in cities of first class
Amendment of Code, section 3808
Evidence in actions on account
Amendment of Code, section 1156
State reform school, sections 1643,1Q53,1654
Amendment of Code, section 3812
Additional penitentiary
Extension of city limits
Duties of township clerks
Amendment of Code, section 2049
Construction of sewers
Relating t o life insurance
Fourteenth judicial district
Indebtedness of cities and towns
Amendment of Code, section 518,
Taxation i n cities of second class
Amendment of- Code, section 1144
Amendment of Code, section 3809
Amendment of Code, section 3814
Relating t o schools, section 1793
Railroads, express and telegraph companies
Vagrants
Propagation of
fish
Repeal of Code, sections 1681,1682,1683
Repeal of Code, section 576
Repeal of Code, section 1271
Repeal of Code, section 135
Tax sales
Amendment of Code, section 303, sub. 24
Bills of exchange
Transfer of funds by special levy
Amendment of Code, section 2C49
City assessor i n special chartered cities
Amendment of Code, section 1617

.—

9.

186
84
161
67
528
609
571
385
185
249
173
104
896
371
384
250
274
138
898
863
296
460-462
899
1089
96
85
552
136
290-307
36,37
129
118
129,130
291
898
900
488
355
987
960,962
467
160
329
30
215
67
564
75
552
85
464
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A M E N D ATOBY STATUTES.

CHAP.

94
95
100
101
102
106
107
109
110
111
112
113
114
116
118
119
121
123
125
129
130
131
132
136
137
140
142
143
145
146
147
148
149
152
153
155
159
163
164
167

PAGE.

Soldiers' orphans' home
Amendment of Code, section 500
Mechanic's lien law
Amendment of Code, section 1507
Swindling (see chapter 30, Laws of 1876.)
Relating t o division hedges
Levy of special t a x in cities
Amendment of Code, section 1725
Township clerks, section 396
Construction of cattle-ways
Amendment of Code, sections 1745,1751
Auditor of state t o pay t o counties, etc
Propositions to amend constitution
Cities under special charters
Relocation of railroads
Amendment of Code, section 1606
Amendment of Code, section 1821
Taxes in aid of railroads
Amendment of Code, sections 289,290
State normal s c h o o l —
Relating t o cemeteries
Relating t o public shows
Amendment of Code, sections 35, 36, 37, 38, 39 and 40
School superintendents and directors,
Relating t o additional penitentiary
Amendment of Code, sections 1207,1210, 1212,1213,1214 and 1216
Amendment of Code, section 120
Superior courts in cities
Amendment of Code, section 900
Changing names of villages and towns
Amendment of Code, section 1587
Shooting or throwing a t cars, punished
Support of the poor, section 1381
Asylum f o r feeble minded children
Amendment of Code, section 1320
Amendment of Code, sections 1815,1820
Reports of officers of state institutions
Taxation of mutual loan associations
Amendment of Code, section 115S
Amendment of Code, section 978

457, 459
114
573
401
975
401
135
476
86
245,246
480
236,237
1198
141-146
356
451
498
358,361
60,61
455
9?
233,2'
¡ ,
482
1092
312,313
24
130,133
230
154
446
940
373
389
355
494,495
25,26,452
194
296
248

L A W S O F 1878.

3 Amendment of Code, sections 432, 433
9 Amendment of Code, sections 511, 512
12 Amendment of Code, section 591
13 Legalizing terms of court
14 Amendment of Code, section 521
19 Legalizing terms of court, section 4420
20 Legalizing terms of court of chapter 33,1876, 534
22 Legalizing superior courts
23 Amendment of Code, sections 1060,1064
25 Additional powers t o certain cities
26 Amendment of Code, sections 3751
33 Estates of deceased patentees
35 Amendment of Code, section 4117
37 Support of poor, section 1362.
39 F i r e insurance companies
40 Bridges on county-line roads
41 Relating t o schools, section 1793
42 Amendment of Code, section 2049
45 Iowa weather service
47 Amendment of Code, sections 1169,1179
50 Amendment of Code, sections 798, 799
:
51 Division of 1st, 5th, and 7tli judicial districts
52 Amendment of Code, section 990
54 Normal institutes
55 Amendment of Code, section 3889

'

96
116
162
40
119
1030
138
133
269
137
881
630
984
371
297
258
488
552
450
303,305
193
38,39
251
484
919

AMENDATORY STATUTES.

XIX

CHAP.

/

56
57
58
59
65
67
68
71
72
73
74
75
76
77
80
SI
83
84
87
89
91
92
97
98
99
100
101
102
103
104
106
107
111
114
115
116
117
118
119
121
122
123
124
125
126
129
132
133
136
140
143
144
145
149
152
154
155
156
157
162
164
165
166
168
169
172
173
174
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Compensation of city officers
S t a t e depositary established
R e f u n d i n g bonded indebtedness
T a x a t i o n of telegraph
A m e n d m e n t of Code, section 4171
G o v e r n m e n t of s t a t e i n s t i t u t i o n s
Supervisor districts
E l e c t i o n of supervisor a n d assessor
A m e n d m e n t of Code, sections 1672,1676
Salary of register of s t a t e l a n d office
A m e n d m e n t of Code, sections 3771,3772
A m e n d m e n t of Code, section 3762
State university
R a i l r o a d commissioners
P r o p a g a t i o n of
fish
:
A d d i t i o n a l penitentiary
A m e n d m e n t of Code, section 4785
A m e n d m e n t of Code, section 1427
Cancellation of railroad t a x e s
A m e n d m e n t of Code, section 166
A m e n d m e n t of Code, section 3829
Compensation of certain officers
R e f o r m school, a m e n d m e n t of c h a p t e r 21, of 1874
A m e n d m e n t of Code, sections 1692,1693
Collection of city t a x e s i n c e r t a i n cases
A m e n d m e n t of Code, sections 1384,1390
Sale of l a n d f o r taxes, section 900
R e p e a l of section 1580
A m e n d m e n t of Code, Section 4107
A m e n d m e n t of Code, section 1160
Cemeteries, protection of.
A m e n d m e n t of Code, section 782
R e l a t i n g t o fire i n s u r a n c e
T a x a t i o n of sleeping a n d d i n i n g c a r s
State university
A m e n d m e n t of Code, section 80
Cities u n d e r special c h a r t e r s
A m e n d m e n t of Code, section 2590
Sale of liquors w i t h i n t w o m i l e s of corporat i on prohibited
Co n str u c tio n of d r a i n s
A m e n d m e n t of Code, sections 914, 915, 3793
P u b l i c a t i o n a n d distribution of l a w s
Barbed wire fence
Military code of I o w a
A m e n d m e n t of Code, section 1241
A m e n d m e n t of Code, section 2882
F uncling b o n d s of school d i s t r i c t s
Subdivision of independent school d i s t r i c t s
A m e n d m e n t of Code, section 1685
A d d i t i o n a l penitentiary a t A n a m o s a
A m e n d m e n t of Code, section 1766
Officers of s t a t e i n s t i t u t i o n s n o t t o b e i n t e r e s t e d
A m e n d m e n t of Code, section 2742
Additional penitentiary
Relocation of railroads
A m e n d m e n t of Code, sections 289, 290
A m e n d m e n t of Code, section 912
A m e n d m e n t of Code, sections 4048-4051
V o t i n g a i d i n c o n s t r u c t i n g railroads
Sewers i n cities of first class
Ac k n o wle d g e ment of deed3 b y deputies
A m e n d m e n t of Code, section 3849
A m e n d m e n t of Code, section 1381
A m e n d i n g Code, sections 3636, 4421, 4237 a n d 4556
E x t e n s i o n of t o w n a n d city l i m i t s
R e g u l a t i n g sale of coal oil
V o t i n g a i d t o railroads
Cities u n d e r special c h a r t e r s

?

135
237
151-153
365
991
28
64
167
466
883
886
884
449
348-353
964
1092
1086
384
362
40
903
902
464
468
206
374,375
230,231
445
981
296
87
188
291,292
354
449
18
147
653
148-150
317-319
235,894
7,8
401
259-267
320
720
490
496
467-469
1092
483
968
690
1094
357
60,61
334
957
359
124,125
533
908
373
857,1031
96,97
150,151
362
143

X X
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176
183
184
186
187
188

AMENDATORY STATUTES.

Home for the friendless
Amendment of Code, section 1428
Amendment of Code, section 240
Amendment of Code, section 4778
Government of additional penitentiary
Construction of fish ways

PAGE.

278
385
52
1048
1091
965

L A W S O F 1880.

2 Relating t o capital punishment, section 3849
5 Amendment of Code, section 2372
6 Amendment of Code, section 1120
7 Amendment of Code, sections 1719,1808
8 Amendment of Code, chapter 9, section 12
11 Punishing attempts at house breaking
12 Loaning permanent school fund, sections 1846-1862
13 Relating to assessment of taxes
15 Amendment of Code, section 1260
21 Amendment of Code, section 2049
22 Amendment of Code, section 203
24 Relating t o cities under special charters
25 Relating t o livery stables, etc
26 Amendment of Code, section 520
27 Amendment of Code, section 3769
28 Payment of railroad taxes t o railways
31 Amendment of Code, section 2094
32 Right of way for street railways
36 I n relation t o highway taxes
38 Amendment of Code, section 12
*.
39 Protecting dairy interests
40 Women eligible t o office of recorder
45 Bridge taxes in cities
46 Increasing powers of board of supervisors, section 303, sub. 24
47 Amendment of Code, section 1-507
48 Board of supervisors may compromise judgments
50 Amendment of Code, section 925
51 Amendment of Code, chapter 9, title 12
52 Amendment of Code, section 488
55 Sewers f r o m state buildings.
56 Extension of city limits
57 Relating to pecuniary corporations
58 Amendment of Code, section 2975
59 Amendment of Code, section 1822
60 Amendment of Code, sections 155, 156,157 and 160
62 Amendment of Code, section 277
63 Amendment of Code, section 1717
64 Constitutional convention
69 Amendment of Code, chapter 13, title 12
71 Amendment of Code, section 1900
74 Military code
.'
75 Practice of pharmacy
76 Frauds on hotels, etc., punished
77 J u r y trials under city ordinances
79 Amendment of Code, section 421
80 Grounds for school purposes
82 Furnishing liquors to voters
83 Amendment of Code, section 2741
84 Meetings of school boards, section 1 7 ^
85
Amendment of Code, section 1 2 1 2 . I 3 1 3 , 3 1 8
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P A R T FIRST
PUBLIC LAW.
TITLE I.
O F T H E SOVEREIGNTYA N D JURISDICTION O F T H E
STATE ; T H E GENERAL ASSEMBLY,A N D T H E
STATUTES.

CHAPTER 1.
OF THE SOVEREIGNTY AND JURISDICTION OF THE STATE.
01
1. The boundaries of the State of Iowa are defined in the
preamble of the constitution.
R. s x.
SEC. 2. The state possesses sovereignty co-extensive with the bound- sovereignty,
uries referred to in the preceding section, subject to such rights as may ' a '
at any time exist in the United States in relation to the public lands, or
to any military or naval establishment.
Jur
SEC. 3. The state has concurrent jurisdiction on the waters of any
"
river or lake which forms a common boundary between this and any K- SM
other state."
SEC. 4. Exclusive jurisdiction over all lands situate in the state now U¿n^eiempUon
or hereafter purchased by the United States on which buildings for from
taxation,
public uses are, or shall be erected, is hereby ceded to the United States, E"§ § 2m'2198*
and the same shall be exempt from taxation so long as the same are
owned by the United States. Nothing in this section shall be so con-

SECTION

a
The concurrent jurisdiction of the states of
Illinois and Iowa over the Mississippi river
attaches to cases, either civil or criminal, arising out of the commerce of such river; but does
not authorize the courts of Iowa to abate a nuisance existing in the river on the Illinois side

of the main channel thereof. Gilbert v. The
Moline Water Power and Man/. Co., 19 Iowa,
319.
The courts of this state will take notice that
the island of Bock Island is within the state of
Illinois. Ibid.
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strued as to prevent on such lands the service of any judicial process
issued from or returnable to any court of this state or judge thereof, or
to prevent such courts from exercising jurisdiction of crimes committed
thereon.

C H A P T E R 2.
OF T H E G E N E R A L ASSEMBLY.
Sessions o f .
R . % 13.
Temporary or
ganization.
R . §U .

Certificates
election.
R . % 15.

of

Election of tem
porary officers.
R.§4-

Permanent or
ganization.
R. § 5 .
Members may
administer
oaths.
R. §7.
Freedom of
speech.
R.§8.
Compensation
of members,
officers, a n d
employe*.
C . 118, H O . A.

Am by C. 88,
18 G . A.

S E C T I O N 5. The sessions of the general assembly shall be held at the
seat of government, unless the governor shall convene them at some
other place in times of pestilence or public danger.
SEC. 6. A t two o'clock in the afternoon of the day on which the
eneral assembly shall convene, and- at the time of convening of the
ouses respectively, the president of the senate, or in his absence some
person claiming to be a member, shall call the senate to order, and, if
necessary, a temporary president shall be chosen from their own num
ber by the persons claiming to be elected senators. And some person
claiming to be elected a member of the house of representatives shall
call the house t o order, and the persons present claiming t o be elected
to the. senate shall choose a secretary, and those of the house of repre
sentatives a clerk for the time being.
SEC. 7. Such secretary and clerk shall receive and file the certifi
cates of election presented, each for his own house, and make a list
therefrom of the persons who appear to have been elected members of
the respective houses.
SEC. 8. The persons so appearing to be members shall proceed to
elect such other officers for the time being as may be requisite; and
when so temporarily organized, shall choose a committee of five, who
shall examine and report upon the credentials of the persons claiming
to be members.
SEC. 9. The members reported by the committee as holding certifi
cates of election from the proper authority, shall proceed to the perma
nent organization of their respective houses by the election of officers.
SEC. 10. Any member may administer oaths necessary in the course
of business of the house of which he is a member, and while acting on
a committee upon the business of such committee.
SEC. 11. N o member shall be questioned in any other place for any
speech or debate in either house.
SEC. 12. [The compensation of the members, officers and employes
of the general assembly shall be: To every member for each regular
session, five hundred and fifty dollars, and for each extra session the
same compensation per day while in session, to be ascertained by the
rate per day of the compensation of the members of the general assem
bly at the preceding regular session; and for every [mile by the nearest
traveled route] in going to and returning from the place where the
general assembly is held, [five cents per mile]; but in no case shall the
compensation for any extra session exceed six dollars per day exclusive'
of mileage. To the secretary of the senate and chief clerk of the house,
[six] dollars per day each; to the assistant [secretaries of the senate and
clerks of the house five] dollars per day each; to the [enrolling and en
grossing clerks four] dollars per day each; to the clerks of committees.

f
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[two] dollars [and fifty cents] per day each [and the necessary station A m . b y O. 38,18
ery for each of the clerks, secretaries and their assistants aforesaid]; G> A .
to the sergeants-at-arms, door-keepers, janitors, postmasters and mail
carriers, [three] dollars per day each; to the messengers and paper
folders, [one dollar and fifty cents] per day each; and no other or
greater compensation shall be allowed such members, officers and em
ployes, nor shall there be any allowance of or for stationery, except
as above provided, postage, newspapers or other perquisites in any
form or manner, or under any name or designation.]
[Within thirty days after the convening of the general assembly, the Amended b y S .
presiding officers of the two houses shall jointly certify to the auditor 1,G.CA.h . 3, acts 15
of state the names of the members, officers, and employes of their re N a m e s of m e m 
e r s t o b e certi
spective houses, and the amount of mileage due each member respect bfied
t o t h e audi
tor*
ively, who shall thereupon draw a warrant upon the state treasurer for
the amount due each member for mileage, as above certified. He shall
also issue to each member of the general assembly, at the end of said
thirty days, a warrant for one-half the salary due each member for the
session, and the remaining one-half at the close of the session, and that
at the close of any extra or adjourned session, the compensation of the
members shall be paid upon the certificate of - the presiding officers of
each house, showing the number of days of allowance and the compen
sation as provided by law.
He shall also issue to each officer and employe of the general assem S . % C h . 3, acts
bly, upon the certificate of the presiding officer of the house to which 15 G . A .
such officer or employe belongs, a warrant from time to time, for the
amount due said officer or employe for services rendered.
He shall also issuç warrants from time to time, to the postmaster, S . 3, C h . 3, acts
assistant-postmaster and mail carrier, upon certificates signed by the 15 G . A .
president of the senate and speaker of the house, for the amount due
said officers for services rendered.
S . 4, C h . 3 t acts
Said warrants shall ber paid out of any moneys in the treasury not 15
G. A.
otherwise appropriated.]
SEC. 13. The speaker of the house of representatives shall hold hisT e r m of offioe*
office until the first day of the meeting of a regular session next after R . § 16.
that at which he was elected. All other officers elected by either house
shall hold their offices only during the session at which they were
elected.
SEC. 14. Each house has authority to punish as a contempt, by fine Contempt.
and imprisonment, or either of them, the offense of knowingly arrest R . § 8 .
ing a member in violation of his privilege, of assaulting or threatening
to assault a member, or threatening to do any harm to the person or
property of a member for anything by him said or done in either house as
a member thereof; of attempting oy menace or other corrupt means to
control or influence a member in giving his vote, or to prevent his giv
ing it; of disorderly or contemptuous conduct tending to disturb its
proceedings; of refusal to attend, or be sworn, or be examined as a wit
ness before either house, or a committee when duly summoned; of as
saulting or preventing any person going to either house, or its com
mittee by order thereof, knowing the same; of rescuing or attempting
to rescue any person arrested by order of either house, knowing of such
arrest; or knowingly impeding any officer of either house in the dis
charge of his duties as such.
SEC. 15. Fines and imprisonment for contempt shall only be by vir F i n e s a n d im
nment.
tue of an order of the proper house entered on its journals, stating the pRr.i s§o10.
grounds thereof. Imprisonment shall be affected by a warrant under
the hand of the presiding officer for the time being of the house order-

4

Same.
B.§§9,11.

May compel att ndance of witC. 3, § 1,11G. A.

Compensation
of witnesses.
Same, § 2.
Joint conven
tions.
R. § § 674, 675.

Tellers.
E . § 676.
Becord of.
R. § 677.

Vote,how taken.
B . §§678,679.

Second poll.
B . §680.
Adjournment.
B. § 681.
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ing it, countersigned by the acting secretary or clerk, running in the
name of the state and directed to the sheriff or jailor of the proper
county. Under such warrant, the proper officer will be authorized to
commit and detain the person. Fines shall be collected by a similar
warrant directed to any proper officer of any county i n which the of
fender has property, and executed in the same manner as executions
for fines issued from courts of record, and the proceeds paid into the
state treasury.
SEC. 16. Imprisonment for contempt shall not extend beyond the
session at which it is ordered, and shall be in the jail of the county in
which the general assembly is then sitting; or if there be no such jail,
then in one of the nearest county jails. Punishment for contempt
shall not constitute a bar to any other proceeding, civil or criminal, for
the same act.
SEC. 17. Whenever a committee of either house, or a joint commit
tee of both, is charged with an investigation requiring the personal
attendance of witnesses, any person maybe compelled to appear before
such committee as a witness by serving upon him, in the same manner
a subpoena is required to be served in a civil action in the district court,
an order, naming the time and place he is required to appear, signed by
the presiding officer of the house appointing the committee, and attested
by its acting secretary or clerk; or, in case of a joint committee, signed
and attested by such officers of either house.
SEC. 18. Witnesses shall be entitled to the same compensation for
attendance under the preceding section as before the district court, but
shall not have the right to demand payment of their fees in advance.
SEC. 19. Joint conventions of the general assembly shall meet in
the hall of the house of representatives for such purposes as are or
shall be provided by law. The president of the senate, or, in his ab
sence, the speaker of the house of representatives, shall preside, or in
the absence of both, a temporary president shall be appointed by a
joint vote.
SEC. 20. After the time for the meeting of the joint convention has
been designated and prior thereto, each house shall appoint one teller,
and the two shall act as judges of the election.
SEC. 21. The clerk of the house of representatives shall act as secre
tary of the convention, and he and the secretary of the senate shall
keep a fair and correct record of the proceedings of the convention,
which shall be entered on the journals of each house.
SEC. 22. When any officer is to be elected by joint convention, the
names of the members shall be arranged in alphabetical order by the
secretaries, and each member shall vote in the order in which his name
stands when thus arranged. The name of the person voted for, and of
the members voting, shall be entered in writing by the tellers, who,
after the secretary shall have called the names of the members a second
time, and the name of the person for whom each member has voted,
shall report to the president of the convention the number of votes
given for each candidate.
SEC. 23. If no person shall receive the votes of a majority of the
members present, a second poll may be taken, and so on from time to
time until some person receives such majority.
SEC. 24. If the purpose for which the joint convention assembled is
not concluded, the president shall adjourn the same from time to time
as the members present may determine.
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SEO. 25. When any person shall have received a majority of the CERTN
I OATE O
F
votes as aforesaid, the president shall declare him t o be elected, and iiffesa.'
shall, in the presence of the convention, sign two certificates of such
election, attested by the tellers, one of which he shall transmit t o the
governor, and the other shall be preserved among the records of the
convention and entered at length on the journals of each house. The
governor shall issue a commission to the person so elected.
SEC. 26. Joint conventions for the purpose of electing a senator in ELECTION O
F SENthe congress of the United States, and canvassing the votes for governor "gras,
and lieutenant governor, shall be conducted according to the foregoing
provisions so far as applicable.
SEC. 27. I n the absence of other rules, those of parliamentary prac- Eniea^
tice comprised iù Cushing's Manual shall govern.
(CHAPTER 1 , LAWS OF 1 8 7 4 . )
STATIONERY FOB LEGISLATIVE COMMITTEES.

A n Act to authorize the secretary of state to furnish stationery for the Tue
use of standing or select committees of the general assembly, or
either branch thereof.
SECTION' 1. Be it enacted, etc., That it is hereby made the duty of the D n t y of seore .
secretary of state to furnish to, and supply, the standing committees
of STATE,
of the senate and house of representatives, and any select or special
committees that are or may be raised, or appointed by the general 8tatloner y f 0 r
assembly, or either branch thereof, with all the stationery necessary f o r COMMITTEES,
the use of such committees.
SEC. 2. That in order t o draw such stationery the chairman of each of MODE of arawsaid committees shall from time to time, as he may deem necessary, make g Bame"
out his requisition on the secretary of state for the amount and kind
that is deemed necessary, and upon presentation thereof t o said secre
tary, he shall deliver the same to said chairman and take a receipt
therefor, which requisition and receipt shall be filed in the office of said
secretary, and shall be a sufficient voucher to him for such stationery.
(Took effect by publication in newspapers February 7,1874.)

CHAPTER 3.
OF THE STATUTES.

SECTION 28. When the governor approves a bill, he shall set his birS!0™1of
name thereto with the date of his approval.
b.§Í9.
SEC. 29. When a bill, having passed the general assembly, is returned by the governor with his objections, and is afterward passed as TURNED B
Y GOV*
provided in the constitution, a certificate signed by the presiding officer
of each house in the following form shall be indorsed thereon or at
tached thereto: " This bill having been returned by the governor with
his objections to the house in which it originated, and after reconside
ration having a^ain passed both houses by yeas and nays by a majority
of two-thirds of the members of each house, has become a law this
day of

6
Bill retained b y
governor m o r e
iban three days,
ft. § 21.

Original acts
deposited.

E. § 22.

Of private n a 
ture.
R. §28.

Of public n a 
t u r e : publica
tion.

R. § 24.
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SEC. 30. When a bill has passed the general assembly, and is not
returned by<the governor within three days as provided in the consti
tution, it shall be authenticated by the secretary of state indorsing
thereon: "This bill having remained with the governor three days
(Sunday excepted), the general assembly being in session, has become
a law this
day of
.
, Secretary of State."
SEC. 31. The original acts of the general assembly shall be deposited
with and kept by the secretary of state.
SEC. 32. Acts of a private nature which do not prescribe the time
when they take effect, shall do so on the thirtieth day next after they
have been approved by the governor, or indorsed as provided in this
chapter.
SEC. 33. Acts which are to take effect by publication in newspapers,
shall be published in at least two papers, one at least of them at the
seat of government, and if such papers are not designated in the act,
the same may be designated by the secretary of state, and the act pub
lished accordingly. All such acts shall take effect on the twentieth
day after the date of the last publication, and the secretary of state
shall make and sign on the original roll of each of such acts a certifi
cate, stating in what papers it was published, and the date of the last
publication in each of them, which certificate and the printing thereof
at the foot of the act shall be presumptive evidence of the facts therein
stated.b

b
W h e r e a statute contains a provision that i t b e made t o depend on a vote of the people, and
shall take effect from and after its publication i n a section of an act providing for such vote is
certain newspapers named therein, i t will be in unconstitutional. But if t h e act is complete
force as a law t'vom the date of such publication without such invalid section i t will be held valid
notwithstanding t h e povisions of section 33, without regard thereto. Weir v. Cram, 37 Id.,
above. Hunt v. Murray, 17 Iowa, 313; State ». 649.
Donehey, 8 Id., 396. See also Thatcher v. Haun,
Chapter 144 of the acts of 1868, restraining
12 Id., 303.
stock from runing a t large, was accordingly held
T h e publication of a statute without the direc- t o be valid and in force, regardless of the section
tion of t h e general assembly will give i t no therein providing that the adoption of the act,
effect. Scott v. Clark et al., 1 Iowa, 70; Calkin should be dependent on a vote of the people of
v. The State ex rel., 1 G. Greene, 68.
the different counties. Id.
T h e legislature cannot delegate authority t o
An act of the legislature of 1855 in relation to
t h e governor to determine when a statute shall the taking effect of the general statutes, protake effect. Such delegation would be uncon- vided " t h a t the governor of the state whenever
stitutional. Scott v. Clark, 1 Id., 70.
h e may deem it necessary that any law or laws
Where a statute, regularly passed by the gen- of a genera) nature should take effect a t a n
eral assembly, and approved by the governor, earlier day than by the general publication and
contains provisions for submitting i t to a vote of distribution, may, in writing, direct any such
the people, as to whether i t shall become a l a w law t o be published in any paper published in
or not, such provisions are void, and a vote of this state, and from such publication thus dithe people in pursuance with such provisions has rected, such law shall be in full force, was held
no legal effect whatever. The act becomes a to be unconstitutional. The power conferred
law by being passed by the two houses of the upon the general assembly by the constitution,
general assembly, signed by the governor, and it was held, could not be constitutionally cona t t h e time fixed i n t h e constitution. Santo v. ferred upon the governor or any other person.
The State of Iowa, 2 Id., 164.
Pilky v. Gleason, 1 Id., 522.
A law can no more be repealed than i t can be
So also t h e publication of a statute in newsenacted by a vote of the people. Geebrick v. papers, without the authority or direction of t h e
The State, 5 Id., 491.
general assembly, is not sufficient, under the
The case of Santo v. The State, 2 Id., is cited constitution, to give i t force or effect. Calkins
and reaffirmed in The State v. Beneke, 9 Id., v. The State ex rel. Hampton, 1 G. Greene, 68.
203; The State v. Weir, 33 Id., 134.
The legislative power of the state of Iowa is
The validity or taking effect of a law cannot vested in the general assembly and can be exer-
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SEC. 34. A l l o t h e r a c t s a n d resolutions o f a p u b l i c n a t u r e passed a t
regular sessions o f t h e g e n e r a l assembly, s h a l l t a k e effect o n t h e f o u r t h
d a y o f J u l y f o l l o w i n g t h e i r passage.
SEO. 35. [ W i t h i n t w e n t y d a y s a f t e r t h e a d j o u r n m e n t o f e a c h s e s s i o n
o f t h e general assembly, t h e secretary o f s t a t e s h a l l prepare a m a n u 
script c o p y o f all t h e l a w s , j o i n t resolutions, a n d m e m o r i a l s passed
thereat, arranging t h e s a m e i n t o chapters, w i t h m a r g i n a l n o t e s a n d
i n d e x , t o w h i c h h e s h a l l a t t a c h h i s certificate t h a t t h e acts, r e s o l u t i o n s
a n d memorials t h e r e i n c o n t a i n e d are t r u l y copied f r o m t h e o r i g i n a l
rolls, w h i c h s h a l l b e p r e s u m p t i v e evidence o f t h e i r correctness, a n d
deliver t h e m t o t h e s t a t e p r i n t e r . ]
SEC. 36. [ T h e acts o f e a c h general a s s e m b l y s h a l l b e p r i n t e d i n
p a g e s o f t h e s a m e size, a n d a s n e a r a s m a y b e o f t h e s a m e s t y l e , t y p e
a n a appearance w i t h t h e e d i t i o n o f t h i s c o d e . ]
SEC. 37. T h e secretary o f s t a t e s h a l l s u p e r i n t e n d t h e p r i n t i n g o f
t h e l a w s a s above directed. I n t h e absence o f a n y o t h e r p rovision , t h e
n u m b e r o f copies t o b e p r i n t e d a n d b o u n d , a n d t h e t i m e w i t h i n w h i c h
t h e s a m e s h a l l b e completed, m a y b e fixed b y res olu tion o f e a c h g e n e 
ral assembly, or, i n case n o s u c h r e s o l u t i o n i s passed, s h a l l b e d e t e r 
mined b y t h e executive council.
SEC. 38. [ E v e r y a c t passed i n a m e n d m e n t o f , o r i n addition t o , a n y
c h a p t e r o r s e c t i o n o f t h i s code, o r i n a m e n d m e n t o f , or i n a d d i t i o n t o ,
a n y previous a c t o f t h e s a m e k i n d , s h a l l c o n t a i n i n t h e t i t l e t h e r e o f a
r e f e r e nc e t o t h e n u m b e r a n d n a m e o f t h e c h a p t e r s o a m e n d e d o r added

cised alone by t h a t body. Oeebrick v. The State
of Iowa, 5 Id., 491; The State v. Beneke, 9 Id.,
¿03; The State v. Weir, 33 Id., 134.
Printed copies of t h e approval by t h e governor
of the several laws, published in a volume issued
by authority of the state, are not essential i n
order that the laws may take effect. Dishon v.
Smith, 10 Id., 212.
The courts take judicial notice of the time
when a statute takes effect. I d . Allen v. Dun
ham, 1 G. Greene, 89.
A statute is not " p a s s e d " by the legislature
until i t is approved by t h e governor. The United
States ex rel. Jones v. Fanning, Mor., 348.
The act of January 24, 1855,- entitled " an act
t o relocate the seat of government," although
i t provided t h a t i t should take effect from and
after its passage, did not take effect until pub
lished and distributed under t h e general law on
the first of July following; because i t could not
take effect, under the constitution, until pub
lished by direction of the legislature—the publi
cation by direction of the governor gave i t no
validity. Scott v. Clark et al., 1 Id., 70.
T h e original act on file in t h e office of t h e
secretary of state, is the ultimate proof of a
statute, whatever errors there may b e in what

7
Public n a t u r e :
when i n force.
R. S 2«.
Laws a r r a n g e d
a n d prepared
f o r publication.
R . § § 63,144.
Substituted b y
C h . 132,16 G . A.

Laws : bow t o
b e published.
S u b . b y acts 16
G . A.
Secretary of
state t o superin
tend printing.
Same.
A m . b y C h . 123,
17 G . A.

Laws a m e n d i n g
code shall r e f e r
t o portion
amended.
Substituted >>y
§ 1, C h . 132,16
G. A.

purports to be a copy thereof; a n d the appellate
court will inform itself, and take cognizance of
t h e true reading of a statute, by referring t o the
original act on file in t h e office of the secretary
of state. Clare v. The State of Iowa, 5 Id.,
509.
W h e n the general assembly by law provide
t h a t an act shall b e published i n certain news
papers, and take effect from such publication,
and the act is published accordingly, i t takes
effect from the time of such publication; and
where the act published corresponds with t h e
original act, on file i n t h e office of t h e secretary
of state, i t is t o b e deemed in force, although
the act, as published i n t h e session laws, may
not correspond with i t . The State of Iowa v.
Donehey, 8 Id., 396.
Under the territorial organization i t was held
t h a t where no time was fixed i n a statute a s t o
the time of its taking effect, i t took effect from
its passage. Semple v. Hendershott, Morris, 27.
A note by t h e secretary of state appended t o
an act of the general assembly, as published i n
pamphlet form, stating t h a t t h e act was pub
lished in certain newspapers a t a given date, is
not evidence of t h e fact. Allen v. Dunham, 1
G. Greene, 80.
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to, 'and if such reference be omitted, the secretary of state shall, in
preparing such act for publication, supply the omission.]*
Distribution of
SEO.39. [The secretary of state shall distribute the laws aforesaid as
laws.
follows: To the state library, for distribution to other states and ter
Same.
Substituted b y ritories, and for exchange, two hundred copies. Two copies to each
§ X, Ch. 123,17
state institution, to each judge of a court of record, and to each state
G. A.
officer. One copy to each member of the general assembly. Ten copies
to the library of the law department of the state university. One copy
to the state historical society; all of the foregoing to be bound in law
sheep. Thirteen thousand copies of the laws, bound in boards, for dis
tribution to county auditors upon their requisition.]
Substituted by
SEO. 40. [Each county officer, justice of the peace, township clerk,
8 . 2, Oil. 123, 17
and mayor of a city or incorporated town, shall bé supplied with a copy
G. A..
of the laws for the use of his office, which shall be delivered to his suc
Officers to b e
cessor in office. Distribution shall be made upon the requisition of the
supplied with
laws,
county auditor upon the secretary of state, which requisition shall state
Distribution
the number of copies required for distribution under the provisions of
made oo requi this section, and also the number of copies requisite for sale in the
sition of county
auditor.
county; and said requisition shall be made before the first day of March
in each year, and thereupon the secretary of state shall forward the
number so certified and file with the auditor of state a certificate there
of, which shall be charged to such county by the auditor of state. The
auditor of state shall credit the county with the number of copies dis
State auditor t o
keep an account tributed under the provisions of the act, upon the filing of the proper
vouchers by the county auditors, and upon sale of such laws by the
county auditors at the rate of fifty cents per copy. The said county
auditor shall pay said amounts to the county treasurer of his county,
for the use of the state revenue, and the treasurer shall execute dupli
cate receipts therefor, one of which shall be filed with the auditor of
state. The county auditors shall furnish the laws in their respective
counties as hereinbefore provided.]
(CHAPTER 1 5 , L A W S OF 1 8 7 4 . )
DISTRIBUTION OF COPIES OF THE CODE.

AN ACT to provide state institutions, justices of the peace, and town
ship clerks with copies of the Code.
SEOTIOH 1. Be it enacted by the General Assembly of the State of
to pubUchinsâ- Iowa, That it shall be the duty of the auditor of each county in the state
tuuonsjustices to furnish to any state institution in his county, and to each justice oE
p
cièrks.
the peace and township clerk of such county, a copy of the code, and

COUNTY AUDITOR

* A subsequent statute does not necessarily
repeal a prior one on the same subject. Both
may stand where there are no express repealing
words, and if so, it is the duty of the court so
to construe them as to avoid conflicts. Robertson v. Young, 10 Iowa, 291; Thatcher p. Haun,
12 Id., 303; Baker & Griffin v. The Steamboat

Milwaukee, 14 Id., 214; Yant v. Brooks, 19 Id.,
87; City of Dubuque v. Harrison, 34 Id., 163,
168.
Repeals by implication are not favored. Id;
Allen v. Pegram, 16 Id., 163; Casey v. Horned,
5 Id., 1; Burke v. Jeffries et al., 20 Id., 145.
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take a receipt therefor, which receipt shall be a sufficient voucher for
the county auditor in his settlement with the auditor of state: Pro
vided, Such distribution can be made without a reprint of the code.
SEC. 2. In all cases where the county auditors have already fur-w h e r e already
nished copies of the code to the justices of the peace or township clerks
legat
or any of them in their respective counties, such action by said county
auditors is hereby legalized, and his sworn statement of the number of
copies, so furnished, shall be a sufficient voucher therefor in his settle
ment with the auditor of state.
SEC. 3. Should the number of copies of the code in the possession COUNTY AUDITOR
of any county auditor at time of taking effect of this act be insufficient ™*Jet™w0?pon
for the purposes hereinbefore mentioned, it shall be lawful for him to state, when,
draw upon the secretary of state [for the] number required to make up
the deficiency, who shall as soon as practicable thereafter transmit the
same to such county auditor, and shall certify to the auditor of state
the number of copies so transmitted by him. The auditor of state
shall charge to such county auditor the number of copies of the code justice» and
furnished him by the state, and shall credit him with such as have oywoodes^etc.,
been or may be disposed of as provided in the first and second sections t o successors. *'
of this act.
SEC. 4. I t shall be the duty of every justice of the peace and town
ship clerk, upon the expiration of his term of office, or whenever his
office becomes vacant, to deposit with his successor in office, or with
the county auditor, such copy of the code as well as all other books
and papers which have come into his hands as such justice of the peace
or township clerk.
(Took effect by publication in newspapers, March 17th, 1874.)
SEC. 4 1 . The secretary of state and county auditor shall sell the A t what price t o <
copies remaining in their hands at fifty cents a copy. The secretary of ^ejoid. M f
.state shall report under oath to the auditor of state the number of Q. A.
'
copies remaining on hand after the distribution aforesaid, and the audiditor of state shall charge him therewith and credit him with the pro
ceeds of all that are sold, upon payment of the same into the state
treasuiy. The county auditor shall pay the proceeds of all copies sold
by him to the county treasurer, taking his duplicate receipts therefor,
one of which he shall transmit to the auditor of state.
SEC. 42. The secretary of state and county auditors shall, on or Report to be
before the fifteenth day of November in each year, report to the audi- made annuaUytor of state the number of copies sold and the number remaining on
hand, and the amount paid into the state or county treasury, and the
auditor shall charge such state or county treasurer with such amount.
SEC. 43. When the secretary of state or county auditor goes out of copies to be a®,
office having any such copies remaining, he shall deliver them t o his liT-er^ 40 BUC'
successor, taking his duplicate receipts therefor, one of which he shall
transmit to the auditor of state, who shall thereupon give such officer
the proper credit and charge his successor with the copies received by
him. Every officer receiving a copy of such laws shall execute a receipt
therefor, and shall deliver such copy to his successor, or to the officer
from whom he received it, for the use of such successor, and upon
failure to do so shall be liable on his official bond or in his individual
capacity.
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Oonstrnction.
R . § § 29, 4121,
4123, 4124.
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Words a n d
phrases.
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SEC. 44. The compensation for the publication of laws which are
ordered by the general assembly to take effect by publication, unless
otherwise fixed, shall be audited and paid by the state. Such compen
sation shall be one-third the rates of legal advertisements allowed by
law.
SEC. 45. I n the construction of the statutes, the following rules
shall be observed, unless such construction would be inconsistent with
the manifest intent of the general assembly or repugnant to the con
text of the statute:
1. The repeal of a statute does not revive a statute previously re
pealed, nor affect any right which has accrued, any duty imposed, any
penalty incurred, or 0any proceeding commenced, under or by virtue of
the statute repealed;
2. Words and phrases shall be construed according to the context
and the approved usage of the language; but technical words and
phrases, and such others as may have acquired a peculiar and appropri
ate meaning in law,shall be construed according to such meaning;"

c
Under t i s clause i t has been held that the
modification of section 779 of the Revision of
1860, by section 13, chapter 173, laws of 1862
(now section 890 of the Code), did not affect the
right of the wife to redeem her homestead sold
before such change, a t any time within one year
after the removal of the disability of coverture as
provided in that section. Adams v. Beale, 19
Iowa, 61; Myers v. Copeland, 20 Id., 22.
An indictment found under a statute is not
affected by a repeal of such statute. State ».
Shaffer, 21 Iowa, 486; see, also, Peoria M. &
F. Ins. Co. v. Dickerson, 28 Id., 274.
An amendment of the statute of limitations
will not operate retrospectively and have the
effect to revive a right of action that was barred
under the former statute. Thompson v. Read,
41 Iowa, 48.
The defendant executed his promissory note in
Iowa, and resided in Minnesota long enough for
the action to be fully barred by the statutes of
that state: Held, that the enactment of section
10, chapter 167, acts of the Thirteenth General
Assembly, did not remove t h e bar. Ibid.
The continuance of a cause a,nd the time in
which pleadings in actions should be filed are not
"rights accrued" which cannot be affected by
the repeal of a statute. And where an original
notice was served prior to the taking effect of the
Code, but the second day of the term occurred
thereafter, it was held, that the provisions of the
Code would govern respecting the time to plead.
Brotherton t>. Brotherton, 41 Iowa, 112.
Where an action has been commenced under
and prior to the repeal of a statute, it is saved by
subdivision one of section 45. Inslceep v. lnskeep,
5 Iowa, 204, 221.
Nor will such repeal affect rights of dower
which accrued previous t o the repealing act.
Burke v. Barron, 8 Id., 132.
The repeal of that part of the revenue laws im
posing penalties for delinquencies will not remove
penalties incurred prior to such repeal, unless the
intention to do so be clearly expressed. Bartruff
v. Remey, 15 Id., 257.
The repeal of a statute does not revive a statute

previously repealed. City of Burlington v. Kellar, 18 Id., 63; Adams v. Beale et ux., 19 Id., 61.
An indictment presented under a statute which
is afterward repealed is not affected thereby. The
State v. Shaffer, 21 Id., 486.
On the repeal of a statute fixing the timos
for holding courts, and fixing different times
by the repealing statute, no saving clause is
necessary in order to preserve actions com
menced prior t o such repeal, and parties who
have been served with notice will be held to ap
pear a t the term as changed by the new act with
out further notice: Peoria M. <é F. Ins. Co. v.
Dickerson, 28 Id., 274.
Where a n original notice was served before the
Code took effect, and the second day of the term
occurred after that time, it was held, that the
Code would govern in respect to the time to
plead. Brotherton v. Brotherton, 41 Id., 112.
The continuance of a case and the time in
which pleadings should be filed are not " r i g h t s
accrued " which cannot be affected by the repeal'
of existing statutes. Id. But a sale of real prop
erty, made after the taking effect of the Code,
under a judgment rendered before that time,
should conform to the statute in force a t t h e
time the judgment was rendered, and in such
case the judgment debtor had the right to elect
to have the property appraised or sold subject to
redemption. Holland v. Dickerson, Id., 367.
The repeal of a statute under which penalties
had accrued for the non-payment of taxes, will
not affect the liability of the owner for the amount
of such penalties. The C. R. <tt M. R. R. Co. et
al. v. Carroll County, 41 Id., 153.
The provisions of the Revision relating t o a
stay of execution govern where the judgments
were rendered prior to the taking effect of the
Code. Du Boise et al. v. Bloom, 38 Id., 512.
4
See Hinds v. Hinds, 1 Iowa, 36, 39. The
word "assignment" has acquired a peculiar and
appropriate meaning in law. I t is a technical
word, and is to be construed according to its pe
culiar and technical meaning. Cowles & Co. v.
Ricketts, 1 Id., 582, 585.

CHAP. 3 . ]
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3. Words importing the singular number may be extended to sev
eral persons or things, and words importing the plural number may be
applied to one person or thing, and words importing the masculine gen
der only may be extended to females;
4. Words giving a joint authority to three or more public officers or
other persons, shall be construed as giving such authority to a majority
of them, unless it be otherwise expressed in the act giving the author
ity;
5. The words " highway " and " road " include public bridges and
may be held equivalent to the words " county way/' " county road/'
"common road," and "state road;" 6
6. The words " insane person " include idiots, lunatics, distracted
persons, and persons of unsound mind;
7. The word " issue/' as applied to descent of estates, includes all
lawful lineal descendants;
8. The word " land," and the phrases " real estate " and " real prop
erty " include lands, tenements, hereditaments, and all rights thereto
and interests therein, equitable as well as legal;f
9. The words " personal property " include money, goods, chattels,
evidences of debt, and things in action; s
10. The word "property" includes personal and real property;h
11. The word " m o n t h " means a calender month, and the word
" year," and the abbreviation " A. D.," are equivalent to the expression
"year of our Lord;"
12. The word " oath " includes affirmation in all cases where an af
firmation may be substituted for an oath, and in like cases the word
" swear " includes " affirm; "
13. The word "person" may be extended to bodies corporate;1
14. Where the seal of à court or public office or officer may be re
quired to be affixed to any paper the word " seal " shall include an im
pression upon the paper alone as well as upon wax or a wafer affixed
thereto; 3
15. The word " state/' when applied to the different parts of the
United States, includes the District of Columbia and the territories, and
the words " United States " may include the said district and territories;

Number, gen
der.

J o i n t authority*

Highway, r o a d .

Insane*
Issue.
Real estate.

Personal prop»
erty.
Property.
Month, year, A.
P.

Oath, affirma
tion.
Person, corpo
ration.
Seal.

State, territory.

• The words " highway " and " road " do not the " personal property " of the maker, and he
include a railroad. Stokes v. Scott County, 10 may maintain an action of replevin therefor.
Iowa, 166, 175. Butthe terms "county road " are Savery v. Hays, 20 Iowa, 25. See also Hatch &
not broad enough to include a highway by pre Thompson v. Gray, 21 Id., 29; Callanan v.
Brown, 31 Id., 333, 337; The State v. Orwig, 24
scription. The State v. Snyder, 25 Id., 208.
102, 105.
'The terms "real property" include " a l l Id.,
h
A draft, being personal property, is the sub
rights thereto and interest therein, equitable as
well as legal." It is this interest which a minor ject of larceny, and also of embezzlement under
may redeem in lands sold for taxes, after three our laws. State v. Orwig, 24 Iowa, 102.
years. He redeems the interest of a minor, and
An action to recover "dower" is one to recover
not that of an adult owner. Jacobs v. Potter, "real property." Rice v. Nelson, 27 Id.. 148,
34 Iowa, 341. See also Adams v. Beale, 19 Id., 157.
61; Burton v. Heintrager, 18 Id., 848; Stout v.
1
When the word " person " is used in a stat
Merrill, 35 Id., on p. 58; Stockdale v. Treas
urer, etc., 12 Id., 536; Pelan v. De Bevard, 13 Id., ute, corporations as well as individuals are in
53, 56; The Bank, etc., v. Anderson, 14 Id., 557. cluded. Wales & Son v. Muscatine, 4 Iowa, 302.
A lease-hold in land having more than two
1 Where a seal may be required by law to be
years to run is such an interest in land as to be affixed to any paper, the word " seal " will in
subject to a judgment lien. First National clude an impression of such seal upon the paper
Bank v. Bennett, 40 Iowa, 537; Cook & Sargent alone, as well as upon wax or wafer thereon.
v. Dillon, 19 Id., 407.
Per B A L D W I N , J., in Gage et al. v. The D, & P.
* A promissory note that has been paid off is R. Co., 11 Iowa, on p. 313.
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[TITLE I .

16. The word " town " may include cities as well as incorporated
villages; k
17. The word " will" includes codicils;
18. The words " written," and " in writing," may include printing,
engraving, lithography, or any other mode of representing words and
letters, excepting those cases where the written signature or mark of
any person is required;
19. The term " sheriff" may be extended to any person performing
the duties of the sheriff either generally or in special cases,
20. The word "deed " is applied to an instrument conveying lands,
but does not imply a sealed instrument; and the words "bond" and
" indenture " do not necessarily imply a seal, and the word " undertak
i n g " means a promise or security in any form;m
21. The term "executor" includes administrator, where the subject
matter applies t o an administrator;
22. The Roman numerals and Arabic figures are to be taken as a
part of the English language;
23. I n computing time, the first day shall be excluded and the last
included, unless the last falls on Sunday, in which case the time pre
scribed shall be extended so as to include the whole of the following
Monday;"
24. Degrees of consanguinity and affinity shall be computed ac
cording to the civil law;
25. The word "clerk" means clerk of the court in which the action
or proceeding is brought or is pending; and the words "clerk's office"
mean his office.

CHAPTER 4.
OF THE CODE AND ITS OPERATION.

SECTION 46. I n the citation of the statutes, this shall not be reckoned as one of the statutes of the present political year, but it may be
designated as the " CODE," adding as it may be necessary the title, chap
ter, or section.
Repeal of prior
S E c. 47. All public and general statutes passed prior to the present
E.a§3if*
session of the general assembly, and all public and special acts, the

JL§3O.

e

*

k
The legal signification of the word town i n such service. Conway v. The M. & G. M. R.
this state, is a collection of houses. Steyer ». Co., 43 Iowa, 32.
m
Dwyer,,31 Iowa, 20.
.
A seal is not essential to the validity of a conParol evidence is admissible for the purpose of yeyance in this State. Pierson ». Armstrong, 1
showing that certain words used i n a contract, i o w a , 282; Simms ». Harvey, 19 Id., 273, 290:
have, by known and established usage, acquired Switzer ». Knapps, 10 Id., 72.
a meaning different from their general or popular
__ i
,,
, ,,
,
„
sense; as that the word " town," used in a con° U"1.688 otherwise expressed the mode of
tract, included the town and vicinity. Id. But computing hme is by excluding the first day and
the word will not include an unincorporated vil- including the last. Vencher # English v Hiatt,
lage. Truax ». Pool, 46 Id., 256.
23 Iowa, 527; Benhert v.Jacoby, 37 Id 273;
Cooper ». The Cedar R. W. P. Co., 42 Id., 398.
1
Subdivision 19 of this section does not authorWhere judgment was rendered on the 21st day
ize any person other than the sheriff to serve no- of October, and ten days were given to file bill of
tices or sell property on execution, but other exceptions, a bill filed on the 1st day of November
sections of the Code authorize private persons to was held to have been too late. It should have
serve notices and subpoenas. Such persons, how- been filed on the 31st day of October. Manning
ever, are not entitled to charge fees for making ». Irish, 47 Id., 650.
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subjects whereof axe revised in this code, or which are repugnant t o
the provisions thereof, are hereby repealed, subject to the limitations
and with the exceptions herein expressed.0
SEC. 48. Local acts are not repealed unless i t be herein so expressed,
or unless the provisions of this code are repugnant thereto.
SEO. 49. This code shall take effect on the first day of September,
A. D. 1873, until which time existing statutes continue in force, and
nothing contained in this title in relation to the preparation and pub
lication of the statutes shall be construed as including this code.
SEO. 50. This repeal of existing statutes shall not affect any act
done, any right accruing or which has accrued or been established, nor
any suit or proceeding had or commenced in any civil cause before the
time when such repeal takes effect; but the proceedings in such cases
shall be conformed to the provisions of this code as far as consistent.p
SEC. 51. No offense committed, and no penalty or forfeiture in
curred under any statute hereby repealed and before the repeal takes
effect, shall be affected by the repeal, except that when a punishment,
penalty, or forfeiture is mitigated by the provisons herein contained,
such provisions shall be applied to a judgment to be be pronounced
after the repeal.
SEC. 52. N o suit or prosecution pending when this repeal takes
effect, for an offense committed, or for the recovery of a penalty or
forfeiture incurred, shall be affected by the repeal, but the proceedings
may be conformed to the provisions of this code as far as consistent.
SEC. 53. The terms "heretofore" and "hereafter," as used in this
code, have relation to the time when this statute takes effect.
SEC. 54. Whenever an act of a general nature passed at the present
session of the general assembly, separate from this code, conflicts
with or contravenes any of the provisions thereof, the provisions of
the code shall prevail.
0
Statutes which are public and special, whose
subjects are not revised in the Code, are not re
pealed unless their provisions are repugnant to
the enactments of the Code, and in this class are
included the statutes in relation to the swamp
lands and swamp land funds. Gray v. Mount,
45 Iowa, 591. See also. City of Burlington ».
Leebrick et al., 43 Id., 252. See also The State
v. Harris, 10 Id., 441; The State v. Jones, 1 Id.,
395.
T The repeal of a statute under which penalties
had accrued for the non-payment of taxes, will
not relieve the owner of tne land from the pay
ment of such penalties. The C. R. & M. R. R.
Co., and The I. R. L. Co. v. Carroll Co., 41
Iowa, 153.
An act done, a right accruing or accrued, or a
suit or proceeding commenced Defore the repeal
of a statute, is not affected thereby. Ft field v.
Chick, 39 Id., 651.
The provisions of the Revision of 1860 relat
ing to the stay of execution, govern in cases of
judgments rendered before the Code took effect.
DuBoise et al. v. Bloom, 38 Id., 512.
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Local s t a t u t e s .
E . § 32.
W h e n code
takes effect.
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B . §84.
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B . §36.
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hereafter.
E . § 38.
Acts i n conflict
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In an action for a divorce commenced before
the Code took effect, and tried afterward, either
party had the right to demand a jury trial in
accordance with the prior law. The right to
a jury trial was a right accrued under the law
repealed. Wadsworth v. Wadsworth, 40 Iowa,
448.
The rights of a party injured through the
negligence of a railroad company, are to be
governed by the statute in force at the time of
the injury received, and he can derive no advan
tage from a subsequent statute passed before
the commencement of the action enlarging the
liability of the railroad company. Payne v. The
C„ R. I. # P. R. Co., 44 Iowa, 236.
A sale of real property, made after the Code
of 1873 took effect, under a judgment rendered
prior thereto, should conform to the law in force
at the time the judgment was rendered, and the
judgment debtor had the right to elect to have
the property appraised, or sold subject to re
demption. Holland v. Dicker son, 41 Iowa, 367;
Babcoek v. Gurney, 42 Id., 154.
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[TITLE 11.*

TITLE II.
O F T H E EXECUTIVE DEPARTMENT.

C H A P T E R 1 .
OF T H E GOVERNOR.
Office of.

0. 85, § 1,10
A A.

Journal to be
kept.
Same, § 2.

Military record.
Same, § 3.
Reward for
criminals*
R. § 57.

May employ
counsel.
R. § 44.

How paid.
R.Ç45.

SECTION 55. The governor shall keep his office at the seat of. gov
ernment, in which shall be transacted the business of the executive
department of the state, and he shall keep a secretary at said office
during his absence.
SEC. 56. He shall cause a journal to be kept in the executive office,
in which shall be made an entry of every official act done by him at
the time when done. I f , in cases of emergency, acts are done else
where than in such office, an entry thereof shall be made in the jour
nal as soon thereafter as possible.
SEC. 57. He shall cause a military record to be kept, in which shall
be made an entry of every act done by him as commander-in-chief. ,
SEC. 58. Whenever the governor is satisfied that the crime of mur
der or arson has been committed within the state, and that the person
charged therewith has not been arrested, or has escaped therefrom, he
may, in his discretion, offer a reward not exceeding five hundred dol
lars for the arrest and delivery to the proper authorities of the person
so charged, which reward shall be audited upon the certificate of the
governor that the same has been earned, and paid by the state.
SEC. 59. Whenever the governor is satisfied that an action or pro
ceeding has been commenced which may affect the rights or interests
of the state, he may employ counsel to protect such rights or interests;
and when any civil action or proceeding has been or is about to be
commenced by the proper officer in. behalf of the state, he may employ
additional counsel to assist in the cause.
SEC. 60. Expenses incurred under the preceding section and in caus
ing the laws to be executed, may bè allowed by the governor and paid
from the contingent fund.

C H A P T E R 2 .
OF T H E SECRETABY 0Ï 1 STATE.
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61. The secretary of state shall keep his office at the seat
government and perform all duties which may be required of him
by law; he shall have charge of and keep all the acts and resolutions of
the territorial legislature, and the general assembly of the state, the
SECTION
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enrolled copy of the constitutions of the state, and all bonds, books,
records, maps, registers, and papers which now are or may hereafter be
deposited to be kept in his office.
bEC. 62. All commissions issued by the governor shall be counter- commission
signed by the secretary, who shall register each commission in a book B7§6ofsigaed*
to be kept for that purpose, specifying the office, name of officer, date
of commission, and tenure of office.
Seo. 63. He shall report to the governor, before each regular ses- ^a^semb?™
sion of the general assembly, an abstract for each year of the criminal
§ «*•
returns received from the clerks of the several district courts, embrac
ing all the facts contained in such returns.
o t oon
Sec. 64. He shall furnish the library of congress two copies of all
"
legislative journals and reports of state officers immediately upon the c.ex,"no. A.
publication thereof.
Sec. 65. The secretary of state shall receive and preserve in his and™™' to be
office all papers transmitted to him in relation to the incorporation of ^ept.
cities or towns, or the annexation of territory to the same, or the con- '
solidation or the abandonment of municipal corporations, and shall keep
an alphabetical list of said cities and towns in a book provided for that
purpose, in which shall be entered the name of the town or city, the
character of the same, whether town or city, and if a city, whether of
first or second class, the county in which situated, and the date of
organization.

CHAPTER 3.
OF T H E AUDITOR OP STATE.

SECTION 66. The auditor shall keep his office at the seat of govern
ment. He is the general accountant of the state, and it is his duty:
1. To keep and state all accounts between the state and the United
States or any other state, or any public officer of the state, or person
indebted to the state or intrusted with the collection, disbursement, or
management of funds belonging to the same, when they are payable to
or from the state treasury;
2. To settle the accounts of all county treasurers and receivers of
state revenues payable into the state treasury, for each of their official
terms separately;
3. To keep fair, clear and separate accounts of all the revenues,
funds, and incomes of the state payable into the state treasury, and of
all disbursements and investments thereof, showing the particulars of
the same;
4. To settle the accounts of all public debtors for debts due the state
treasury, and to require such persons or their legal representatives who
have not accounted, to settle their accounts;
5. To settle all claims against the treasury, and when a claim is
recognized by law for which no appropriation has been made, to give
the claimant a certificate thereof and report the same to the general
assembly;
6. To direct and superintend the payment o£ all money payable into
the state treasury, and cause to be instituted and prosecuted the proper
actions for the recovery of debts and other moneys so payable;
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7. To superintend the fiscal affairs of the state, and secure their
management as required by. law; to furnish proper instructions, direc
tions, and forms to the county auditors and treasurers, in compliance
with which they shall severally keep their accounts relating to the rev
enue of the state, and perform the duties of their several offices; also
forms for the reports required to be made by said officers to such audi
tor, and of receipts to be given by such treasurers to the tax payers ; and
such officers shall conform in all respects to the form and directions
thus prescribed;
8. To draw warrants on the treasurer for money directed by law t o
be paid out of the treasury as the same may become payable. Each
warrant shall bear on the face thereof its proper number, date, amount,
name of payee, and a reference to the law under which it is drawn,
which particulars shall be entered in a book kept for that purpose in
the order of issuance; and, as soon as practicable after issuing such
warrant, he shall certify the above particulars to the treasurer;'
9.' To have the custody of all books, papers, records, documents,
vouchers, conveyances, leases, mortgages, bonds, and other securities
appertaining to the fiscal affairs and property of the state, which are
not required to be kept in some other office;
10. To furnish the governor on his requisition, information in writ
ing upon any subject connected with his office, and to suggest to the
general assembly, plans for the improvement and management of the
public revenue and property;
11. To report to the governor before each regular session of the
general assembly, a complete statement of the revenue, funds, income,
taxable property, and other resources and property of the state, and of
the public revenues and expenditures since his last report, up to the
first Monday of November preceding each regular session, with a de
tailed statement of the expenditures to be defrayed from the treasury
for the ensuing two years, specifying each object of expenditure, and
distinguishing between such as are provided for by appropriations and
such as are not, and showing the probable deficiency of any former ap
propriations;
12. He shall, on the first Monday of March and September of each
year, apportion the interest of the permanent school fund among the
several counties in proportion to the number of persons between five
and twenty-ona years of age in each, as shown by the last report filed
with him by the superintendent of public instruction.
SEC. 67. When the amount due from the state to any person exceeds
twenty dollars, the auditor shall, if requested, divide the amount into
parcels of not less than ten dollars and issue warrants therefor.
SEC. 68. The auditor may at any time require any person receiving
money, securities, or property belonging to the state, or having the
management, disbursement, or other disposition of the same, an account
of which is kept in his office, to render statements thereof, and infor
mation in reference thereto. Any such person refusing or neglecting
to render such statement or information, shall forfeit twenty-five dol
lars, to be recovered by civil action in the name of the state.

11t is the duty of the auditor of state to issue
In the construction of the clause of a statute
a warrant for money appropriated by the gene- the context is to be regarded, as well as other
ral assembly whenever the appropriation is pay- statutes in pari materia, and the reason and
able, regardless of the fact that there may be no spirit of the law. Id.
money in the treasury with which to pay it. The
State v. Sherman, 46 Iowa, 415.
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SEC. 69. Every claim against the state shall be presented to the claims against
auditor for settlement within two years after it accrues, and if there- eíSmííSe*.
after presented, the same shall not be audited. When a claim is pre- «mined,
sented, the auditor is authorized to examine the claimant and any ^ s 7*'
other persons, under oath, touching such claim, or cause them to verify
the same by affidavit or deposition.
SEC. 70. If any officer who is accountable to the treasury for any
^ •">money or property, neglects to render an account t o the auditor within for."75' p e n a *
the time prescribed by law, or if no time is so prescribed, then, within
**
twenty days after being required so to do by the auditor, the auditor
shall state an account against him from the books of the auditor's
office, charging ten per cent damages on the whole sum appearing due,
and interest at the rate of six per cent per annum on the aggregate
from the time when the account should have been rendered; all of
which may be recovered by an action brought on such account, or on
the official bond of such officer.
SEC. 71. If any such officer fails to pay into the treasury the amount
received by him within the time prescribed by law, or, having settled iTs"™! o r '
with the auditor, fails to pay the amount found due, the auditor shall
charge such officer with twenty per cent damages on the amount due,
with interest on the aggregate from the time the same became due at
the rate of six per cent per annum, and the whole may be recovered by
an action brought on such account, or on the official bond of such
officer, and he shall forfeit his commission.
SEC. 72. The penal provisions in the two preceding sections are sub- Defense of oaject to any legal defense which the officer may have against the account
í?.8tal
as stated by the auditor, but judgment for costs shall be rendered against
the officer in the action, whatever be its result, unless h e rendered a n
account within the time named in the two preceding sections.
SEC. 73. When a county treasurer or other receiver of public money, °a U l of «>y reseeks to obtain credit on the books of the auditor's office for payment money be&re"0
made to the treasurer, before giving such credit the auditor shall require
him to take and subscribe an oath that he has not used, loaned or ap
propriated any of the public money for his private benefit, nor for the
benefit of any other person.
SEC. 74. I n those cases where the auditor is authorized to call upon Requisition to
persons or officers for information, or statements, or accounts, he may
issue his requisition therefor in writing to the person or officer called
*79upon, allowing reasonable time, which having been served as a notice
in a civil action by the sheriff of the county in which the person or
officer called upon resides, and returned to the auditor with the service
indorsed thereon, shall be evidence of the making of the requisition
therein expressed.

CHAPTER 4.
OB THE TREASURER OF STATE.

SECTION 75. The treasurer shall keep his office at the seat of government, and shall keep an accurate account of the receipts and dis
bursements at the treasury, in books kept for that purpose, in which
he shall specify the names of the persons from whom money is received
and on what account, and the time thereof.
2

a«u«s-
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SEC. 76. He shall enter in a book the memorandum of warrants
issued as certified to him by the auditor, and receive in payment of
public dues the warrants so issued in conformity with law, and redeem
the same if there be money in the treasury not otherwise appropriated;
and on receiving any such warrant, shall cause the person presenting
it to indorse it, and shall write on the face thereof "redeemed," and
enter in the book containing the auditor's memoranda in appropriate
columns, the name of the person to whom paid, date of payment, and
amount of interest paid.
SEC. 77. When money is paid him the treasurer shall execute
receipts in duplicate therefor, stating the fund t o which it belongs, one
of which must be delivered to the auditor in order to obtain the proper
credit, and the treasurer must be charged therewith.
SEC. 78. He shall pay no money from the treasury but upon the
warrants of the auditor, and only in the order of their issuance; or if
there is no money in the treasury from which such warrant can be
paid, he shall, upon request of the holder, indorse upon the warrant
the date of its presentation, and sign it, from which time the warrant
shall bear interest at the rate of six per cent per annum, until the time
directed in the next section.*
SEC. 79. H e shall keep a record of the number and amount of the
warrants so presented and indorsed for non-payment, and when there
are funds i n the treasury for their payment t o an amount sufficient t o
render i t advisable, he shall give notice to what number of warrants
the funds will extend, or the number which he will pay, by three inser
tions in a newspaper printed at the seat of government; at the expira
tion of thirty days from the day of the last publication, interest on the
warrants so named as being payable, shall cease.
SEC. 80. Once in each week he shall certify t o the auditor the num
ber, date, amount, and payee of each warrant taken u p by him, with
the date when taken up, and the amount of interest allowed; and on
the first Monday of January, April and July, on the first day of Octo
ber, annually, he is directed to account with the auditor and deposit in
his office all such warrants received at the treasury, and take the
auditor's receipt therefor.
SEC. 81. As soon as practicable after the first Monday of Novem
ber preceding the regular session of the general assembly, he shall
report to the governor the state of the treasury u p to that date,
exhibiting the amount received and paid out by the treasurer since his
last report, and the balance remaining in the treasury.
SEC. 82. When interest on any bonds of the state becomes due, the
treasurer shall provide funds for the payment thereof on the day and
at the place where payable; and persons holding such bonds are
required to present the same at such place within ten daj r s from such
day. A t the expiration of which time, the funds remaining unex
pended and vouchers for interest paid shall be returned to the treasury.

r
If there is no money in the treasury with
which to pay a warrant when presented, the
treasurer is required to indorse thereon the day

of presentation, and therefrom it will draw
interest at six per centum per annum. The
State v. Sherman, 46 Iowa, 415.
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C H A P T E R 5.
OF THE STATE LAND OFFICE AND REGISTER THEREOF.
SECTION 83. T h e register of t h e state land office shall keep his office ornee: amies,
a t t h e seat of government. T h e books and records of such office shall B " s 8 9a ' 95 °
be so kept as t o show and preserve a n accurate chain of title f r o m t h e
general government t o t h e purchaser of each smallest subdivision of
land; t o preserve a permanent record i n books suitably indexed of all
correspondence with a n y of t h e departments of t h e general govern
ment i n relation t o state lands; t o preserve b y proper records copies of
t h e original lists furnished b y t h e selecting agents of t h e state, and of
all other papers i n relation t o such lands which are of permanent
interest.
traot
SEC. 84. Separate tract books shall be kept f o r t h e university lands,
t
t h e saline lands, t h e half-million acre grant, t h e sixteenth sections, t h e »?s»4.ept'
swamp lands, and such other lands as t h e state n o w owns or m a y
hereafter own, so t h a t each description of state lands shall be kept sep
arate f r o m all others, and each set of tract books shall be a complete
record of all t h e lands t o which they relate.
SEC. 85. Said tract books shall be ruled i n a m a n n e r similar t o those H
O
W ruled and
used i n t h e United States land offices, so as t o record each t r a c t b y its B^M.
smallest legal subdivisions, its section, township, and range, t o w h o m
sold, and when, t h e price per acre, t o whom patented, a n d when.
SEC. 86. T h e state land office shall be kept open d u r i n g business OFFICE HOURS:
hours, and shall have t h e personal supervision of t h e register; t h e doc- ^ns^eotkmf 0'
uments and records therein shall be subject t o inspection, i n t h e près- ?gt„8lYe °®rtiflence of t h e register, b y parties having a n interest therein, a n d certified c. 103, % 1,10a .
copies thereof, signed b y said register with t h e seal of said office A"
attached, shall be deemed presumptive evidence of t h e f a c t t o which
they relate, and o n request they shall be furnished b y t h e register f o r a
reasonable compensation.
SEC. 87. Patents f o r lands shall issue f r o m t h e state land office, Patents, H
O
W ¡Sshall be signed b y t h e governor and recorded b y t h e register; a n d each œ?ded"dre~
patent shall contain therein a marginal certificate of t h e book a n d page R- S97•
on which i t is recorded, which certificate shall be signed b y t h e regis
ter, and all patents shall be delivered free of charge.
SEC. 88. N o patent shall be issued f o r a n y lands belonging t o t h e WHEN PATENTS
state, except u p o n t h e certificate of t h e person or officer specially
§98,"¿a.
charged w i t h t h e custody of t h e same, setting f o r t h t h e appraised
value per acre, n a m e of t h e person t o whom sold, date of sale, price
per acre, amount paid, name of person making final payment, a n d of t h e
person who is entitled t o t h e patent, and if t h u s entitled b y assign
m e n t f r o m t h e original purchaser, setting f o r t h f u l l y such assignment,
which certificate shall be filed and preserved i n t h e land office.
SEC. 89. T h e register is authorized and required t o correct all cler- ERRORS MAY BE
ical errors of his office, i n name of grantee, and description of t r a c t of C°s a f n V A.
land conveyed b y t h e state found upon t h e records of such office; h e
shall attach his official certificate t o each conveyance so corrected, and
t h e reasons therefor; record t h e same with t h e record of t h e original
conveyance, and make t h e necessary correction i n t h e t r a c t and plat
books of his office. Such corrections, when made i n accordance w i t h
t h e foregoing provisions, shall have t h e force and effect of a deed
originally correct, subject t o prior rights accrued without notice.
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SEC. 90. The register shall receive any field notes, maps, records, or
other papers relating to the public survey of this state, whenever the same
shall be turned over to the state in pursuance to an act of congress, en
titled " an act for the discontinuance of the office of surveyor general
in the several districts as soon as the surveys therein can be completed,
for abolishing land offices under certain circumstances, and for other
purposes," approved June 12, 1840, and any act amendatory thereof,
and shall provide for their safe keeping and proper arrangement as
public records; and free access to the same by the lawful authority of
the United States, for the purpose of taking extracts therefrom, or
making copies thereof, shall always be granted.
SEC. 91. Whenever the governor is satisfied by the commissioner of
the general land office that the title to any lands which may have been
certified to the state under any of the several grants, is inferior to the
rights of any valid interfering preemptor or claimant, he is authorized
and required to release by deed of relinquishment such color of title to
the United States, to the end that the requirements of the Interior De
partment may be complied with, and that such tract or tracts of land
may be patented by the general government to the legal claimants.
SEC. 92. Whenever tne governor is satisfied by proper record evi
dence that any tract of land which may have been deeded by virtue of
any donation or sale to the state, is not the land intended to have been
described, and that an error has been committed in making out the
transfers, in order that such error may be corrected, he is authorized to
quit-claim the same to the proper owner thereof, and to receive a deed
or deeds for the lands intended to have been deeded to the state origi
nally.
SEC. 93. [In cases where lands have been granted to the state of
Iowa by act of congress, and certified lists of lands inuring under the
grant have been made to the state by the commissioner of the general
land office, as required by act of congress, and such lands have been
granted by act of the general assembly to any person or company and
such person or company shall have complied with and fulfilled the
conditions of the grant, the register of the state land office is hereby
authorized to prepare, on the application of the grantee, a list or lists
of lands situated m each county inuring to such grantee, from the lists
certified by the commissioner of the general land office, as aforesaid,
which shall be signed by the govenor of the state and attested by the
secretary of state, with the state seal, and then be certified by the
register to be true, and corrected copies of the lists made to this state,
and deliver them to such grantee, who is hereby authorized to have
them recorded in the proper county, and when so recorded they shall
be notice to all persons the same as deeds now are, and shall be evi
dence of title in such grantee or his or its assigns to the lands therein
described under the grant of congress by which the lands were certi
fied to the state so far as the certified lists made by the commissioner
aforesaid conferred title to the state; but where lands embraced in
such lists are not of the character embraced by such acts of congress
or the acts of the general assembly of the state, and are not intended
to be granted thereby, the lists, so far as these lands are concerned,
shall be perfectly null and void, and of no force or effect whatever;
provided, that no lands now in suit shall be included in such lists
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until said suits axe determined, and such lands adjudged to be the
property of the company. Provided, further, That the register shall FurtherproYiao.
not include i n any of the lists so certified to the state which have been
adjudicated by the proper courts t o belong t o any other grant, or ad
judicated t o belong to any county or individual under the swamp land
grant, or any homestead or pre-emption settlement. Nor shall said
certificate so issued confer any right or title against any person or
company having any vested right, either legal or equitable, to any of
che lands so certified.]

C H A P T E R 6 .
OF THE STATE PBINTER.
SECTION 94. The state printer shall be elected at each regular session
of the general assembly by a joint vote thereof, and shall hold his office
for two years from the time he enters upon the duties of such office.
SEC. 95. The person elected shall enter upon the duties of such
office on the first day of May in the year following that in which he is
elected.
SEC. 96. H e shall keep an office at the seat of government, with
sufficient material, type, presses, and workmen to print the laws, jour
nals of the two houses of the general assembly, the incidental printing
thereof, and all forms and blanks of the several state officers, together
with the incidental printing of the state. A failure to keep such office
at said place, and promptly perform in a workmanlike manner all the
duties required shall be deemed a resignation of said office.
SEC. 97. H e shall print the laws, journals, forms, and blanks afore
said as the same may be required, in a neat and workmanlike manner,
and promptly perform and deliver the same, so that the public business
shall not be delayed or suffer from any failure to have the work done i n
a reasonable and proper time.
SEC. 98. The secretary of state, upon the completion of any print
ing done for the state, shall examine whether it has been properly exe
cuted according to the provisions of this chapter, and should i t be thus
executed, he shall give his receipt therefor, stating the same, together
with the amount to which the printer is entitled for said work; and, if
not so executed, he may, nevertheless, receive the same, and give his re
ceipt therefor, noting said deficiency in said receipt.
SEC. 99. The auditor of state, on the production of the aforesaid
receipt of the secretary of state, shall issue his warrant on the state
treasurer for the amount therein stated; and should there be a defi
ciency noted on said receipt, he is hereby required to order suit t o be
commenced immediately against the printer and his securities on his
official bond, and report the proceedings therein in his next report t o
the governor.
SEC. 100. Whenever printing is ordered by either'house of the gen
eral assembly, the secretary or chief clerk thereof shall immediately
notify the secretary of state of such order, and when such printing is
done, the same shall be delivered to the secretary of state for distribu
tion. The accounts for such printing shall be audited upon the receipt
of the secretary of state as provided in the two preceding sections.
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SEC. 101. Within fifty days after the secretary of state shall deliver
to the state printer a copy of the laws, joint resolutions, and memorials
passed at any session of the general assembly, he shall print all the
copies thereof that may be by law required, and the secretary of state
shall, within five days after tlje same are printed, make out and deliver
to such printer an index of the same, who shall, within ten days after
receiving such index, print the same and deliver to the state binder
such copies in sheets as required for binding; but this section shall
not apply to this or any other revised code adopted by the general
assembly.
SEC. 102. The laws, journals, and all other printing in book form
shall be printed in long primer type, except the head-notes and indexes,
which shall be in brevier type, the pages whereof shall contain not less
than seventeen hundred and fifty ems in solid matter, and all rule and
figure work shall be printed either in brevier or nonpareil type, as may
be ordered by the officer ordering the work. Whenever a subject is
commenced, whether it be in the name of a member or otherwise, the
subject matter shall follow in the same line, unless such line is filled by
such word. The report of each motion or resolution shall be embraced
in one paragraph, and where the yeas and nays are given, each division
list shall be in one paragraph, with the names run in alphabetically, and
the result given in the last line.
SEC. 103. The secretary of state shall provide a " state paper receipt
book," and whenever he shall deliver to the state printer paper for anykind of printing, a receipt therefor shall be entered in said book, which
receipt shall describe the kind and quality of paper so delivered.
SEC. 104. Whenever any work is performed by the state printer, he
shall certify, under oath, the amount of paper used in said work to the
secretary of state, who, when satisfied that the same is correct, shall
give a receipt to the state printer, which shall be a voucher therefor,
and no work shall be paid for until such certificate shall be furnished.
SEC. 105. The state printer shall have one thousand copies of each
report of the state officers printed and delivered to the state binder
twenty days before the meeting of the general assembly; and he shall
deliver the sheets of all other work that require binding as soon as the
same are printed and ready for folding; and shall take duplicate receipts
therefor, one of which shall be filed in the office of the secretary of
state.

CHAPTER 7.
O F T H E STATE B I N D E R .
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SEC. 106. The state binder shall be elected at each regular session
of the general assembly by a joint vote thereof, and shall hold his
office for two years from the time he enters upon the duties of such
office.
SEC. 107. The person elected shall enter upon the duties of such
office on the first day of May in the year following that in which he is
elected.
SEC. 108. He shall keep his office at the seat of government, and
bind the laws and journals, and perform the incidental binding of the
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two houses of the general assembly, and such as may be required by
the several state officers, in a neat, substantial, and workmanlike man
ner, and promptly perform such work so that the public business may
not be delayed, and deliver the same to the secretary of state, taking
his receipt therefor; and the reports of the state officers shall be so de
livered before the first day of the session of the general assembly.
SEC. 109. The secretary of state, upon the completion of any bind- Duty O
F SECREing as aforesaid, shall examine whether it has been executed according r . 1 m*4*46"
to law, and should it be thus executed, he shall give his receipt there
for, stating the same, together with the amount to which the binder is
entitled for said work; and if not so executed, he may, nevertheless,
receive the same and give his receipt therefor, noting said deficiency in
said receipt.
SEC. 110. The auditor of state, upon the production of the afore- Auditor to ISSUE
said receipt, shall issue his warrant on the state treasurer for the
amount therein stated; and should there be a deficiency noted in said
receipt, he is hereby required to order suit to be commenced immedi
ately against the binder and his sureties on his official bond, and report
the proceedings thereon in his next report to the governor.

CHAPTER. 8.
OF THE EXECUTIVE COUNCIL.

SECTION 111. The governor, auditor, secretary, and treasurer of ^HO COMPOSES,
B s
"
state, or any three of them, shall constitute the executive council.
SEC. 112. The executive council must prepare and cause to be DUTIES m RE) m
i
printed suitable blank forms for the purpose* of taking the census, e?§ œ».061*""'
which, together with such printed directions as will be calculated to
secure uniformity in the returns, must be furnished to the respective
county auditors, and by them to the township assessors, on or before
the first Monday in January of the year i n which the census is to be
taken.
SEC. 113. The township assessor of each township shall, at the time CENSUS: how to
of assessing property in the year eighteen hundred and seventy-five, ^
and every ten years thereafter, take an enumeration of the inhabitants
in his township.
SEC. 114. Said assessor shall make a return on or before the first DUTY of »8eeB»day of June of such enumeration to the auditor of the county, who n'%992.,
shall make and forward to the secretary of state on or before the first
day of September in the current year, an abstract of said census re
turn, showing:
The total number of males;
The total number of females;
The number of persons entitled to vote;
The number of militia;
The number of foreigners not naturalized;
The total number of children between five and twenty-one years of
age;
The number of families and the number of dwelling houses;
The number of acres of improved and unimproved land;
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A n enumeration of agriculture, mining and manufacturing statis
tics, including the value of the products of the farm, herd, orchard,
and dairy, each, and the value of manufactured articles, and of miner
als sold, the year preceding the census;
The number of miles of railway finished and unfinished;
The number of colleges and universities, with the number of pupils
therein.
Other matters
SEC. 115. The executive council may require such other matters to
enumerated.
R. §994.
be ascertained and returned as they deem expedient.
Secretary of
SEC. 116. The secretary of state shall file and preserve in his office
state to pre*
serve: pabilo»- the abstracts received from the county auditors, and cause an abstract
b?s"#96.
thereof to be recorded in a book to be by him prepared for that pur
pose, and published in such manner as the executive council may
direct.
SEC. 117. When any township assessor fails to make an accurate
retnm?r
return of the census as herein provided, the county auditor may appoint
R. % 9»7.
some suitable person to take the census according to the provisions of
this chapter, at as early a day as practicable; which shall be done at
the expense of the county in which the service is performed.
1a t
«'"Se "o?
SEC. 118. The executive council may require any auditor failing to
countyf 0
make returns as herein provided, to send up the returns as soon as pracB. § 9».
ticable at the expense of the delinquent county.
jonnua kept.
SEC. 119. The secretary of state shall keep a journal in which shall
be entered all acts of the executive council.
oare AND eus- SECTION 1 2 0 . [The executive council shall have the charge, care,
'ropCTty-"make an<^ custody of the property of the state, when no other provision is
provision for
made, and shall procure for the several offices of the governor, secré
state officers.
t a r y of state, auditor and treasurer of state, register of state land
office, superintendent of public instruction, attorney-genefal and state
librarian, and clerk of the supreme court, fuel, lights, blank books,
postage, furniture, and any other thing necessary to enable such offi
cers t o promptly and efficiently perform the duties of their several
offices; the accounts for any expenditures under this section, includ
ing repairs of the state house and such other necessary and lawful
§
expenses as are not otherwise provided for shall be audited upon the
O.'A. '
certificate of such council and the warrants drawn therefor paid by
the treasurer of state.
The executive council shall report to each regular session of the
general assembly the amounts expended, and in general terms what
for and how much for each office.]

C H A P T E R 9 .
OF DUTIES ASSIGNED TO TWO OK MORE OFFICERS JOINTLY; A N D GENERAL
REGULATIONS.
SECTION 121. The executive council shall make estimates of all the
for stationery^8 paper needed for the public printing, and of all the stationery necessary
a. 82169. ' for the general assembly, the public offices, and the supreme court;
and the auditor shall advertise for sealed proposals of the quantity,
quality, and kinds thereof which may be needed, in two newspapers at
the seat of government, and in such other newspapers as they may
deem expedient, requiring a delivery of the articles at least ninety days

Executive conn-
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before the same will be wanted, and bids for the same shall be opened
by said executive council, at such time as may be fixed by said adver
tisement; and they shall award the contracts for furnishing such sta
tionery, paper, etc., to the lowest responsible bidders therefor, who shall
give security, to be approved by them, for the performance of thencontracts; and upon the delivery of the articles contracted for at the
office of the secretary of state, in compliance with the terms of said
contracts, and presenting receipts therefor, signed by the secretary t o
the auditor of state, he shall issue to the contractors his warrants on
the treasurer for the amount due, which shall be paid out of any
money i n the treasury not otherwise appropriated.
SEC. 122. The secretary of state shall take charge of said articles,
and furnish the public printer all the paper required for the various charge or paper,
kinds of public printing in such quantities as may be needed for the
^ 10 0>
prompt discharge of his duties; and he shall supply the governor, sec- A'.
retary of state, auditor, treasurer, judges of the supreme court and
clerk thereof, attorney general, supreme court reporter, superintendent
of public instruction, register of the state land office, general assembly
and clerks or secretaries thereof, such quantities as may be required f o r
the public use and necessary to enable them t o perform their several
duties as required by law, taking receipts of the proper officers there
for.
SEO.123. Where an appropriation shall be made as a contingent CONTINGENT
fund for any office or officer, or for any other purpose to be expended oer: Sow^aS. *
for the state, the officer or person having charge of such fund shall
keep an accurate account therewith, showing when, to whom, and f o r
'
what, any portion of said fund has been expended, and to take and
preserve receipts for all amounts expended.
SEC. 124. Such officer or person shall, on or before the first day of
November preceding each regular session of the general assembly,
report t o the auditor of state, stating i n detail i n what manner such ^!.* 2174,8175,
funds have been expended, and shall not be credited with any expend
iture unless the same has been done in the manner contemplated by
the law making the appropriation, nor unless he has preserved and
filed with such auditor proper receipts and vouchers for each sum
expended. All funds not properly accounted for may be recovered by
the state from the person or officer charged therewith, with fifty per
cent damages on the same. The auditor shall, in his report to the
governor, state the condition in detail of each of the appropriations
referred to in this and the preceding section.
SEC. 125. Repealed by § 9, Ch. 159, Acts 16 Gr. A.
SEC. 126. Every person appointed or elected a regent, trustee, man- officers »*> take
ager, commissioner, or inspector, or a member of any board of regents, B 218 f o r m
trustees, managers, commissioners, or inspectors, now or hereafter ere- - 8 °ated or provided by law for the government, control, management, or
inspection of any public building, improvement, or institution what
ever, owned, controlled, or managed, i n whole or i n part, by or under
the authority or direction of this state, shall, before entering upon the
discharge of his duties as such regent, trustee, manager, commissioner,
or inspector, take and subscribe an oath, i n substance and form as fol
lows: " I (here assert affiant's name) do solemnly swear that I will sup
port the constitution of the United States, and of the state of Iowa;
that I will honestly and faithfully discharge the duties of (here describe
the nature of the office, trust, or position as regent, trustee, manager,
commissioner, or inspector, as the case may be) according t o the laws
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that now are, or that may hereafter be in force regulating said institu
tion, and prescribing the duties of regents, trustees, managers, commis
sioners, or inspectors thereof (as the case may be); that I will, in all
things conform to the directions contained i n said law or laws, and
that I will not, directly or indirectly, as such regent, trustee, manager,
commissioner, or inspector (as the case may be) make, or enter into,
or consent to any contract or agreement, expressed or implied, whereby
any greater sum of money shall be expended or agreed to be expended
than is expressly authorized by law at the date of such contract or
agreement.
SEC. 127. Any officer who shall be empowered to expend any public
moneys, or to direct such expenditures, is hereby prohibited from mak
ing any contract for the erection of any building, or any other purpose
which shall contemplate any excess of expenditures, beyond the terms
of the law under which said officer was appointed.
SEC. 128. Oaths required by this chapter shall be filed in the office
of the auditor of state, and he shall not draw any warrant on the state
treasury for the purposes for which said officers are appointed, until
such oaths are so
filed.
'
SECS. 129 and 130. Repealed by § 9, Ch. 159, Acts 16 Gr. A.
SEC. 131. Whenever any public documents are in the hands of the
secretary of state, the distribution of which is not otherwise provided
for, he shall transmit one coj>y of each to every public library in the
state which shall be regularly incorporated, and which shall also have
filed with the secretary of state an affidavit of its president and secre
tary, stating that it is in actual operation as a public library within
this state, and contains more than two hundred volumes.
SEC. 132. The books, accounts, vouchers, and funds belonging to,
or kept in any state office or institution, or in the charge or under the
control of any state officer or person having charge of any state funds
or property, shall, at all times, be open or subject to the inspection of
the governor or any committee appointed by him, or by the general
assembly or either house thereof, and the governor shall see that such
inspection of the office of state treasurer is made at least four times m
every twelve months.

(CHAPTER 1 5 9 , L A W S OF 1 8 7 6 . )
I N RELATION TO REPORTS OF PUBLIC OFFICERS A N D INSTITUTIONS.
Title.

A N ACT in relation to the reports of public officers and institutions,
and to provide for printing and distributing public documents, etc.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That the register of the state land office, the adjutant general,
the boards of trustees of all the institutions, except the state agricul
tural college and farm, and the hospitals for the insane, the wardens of
the penitentiaries, the visiting committees to the hospitals for the in
sane, the board of fish commissioners, and the board of curators of the
N
<
flrat p°reSdi8 n
historical society, shall, on or before the first day of November
a. A.
preceding each regular session of the general assembly, transmit to the

WHAT OFFICERS
shall report.
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governor of the state a report of the condition and needs of the offices,
or institutions, severally intrusted to their care, as well as of all other
matters upon which reports are now required of such officers and
boards; and also a statement showing in detail the expenditures of pub
lic moneys coming or placed in the hands of said boards, with each
voucher, or duplicate voucher, for all expenditures they have made.
SEC. 2. The biennial fiscal term of the state shall end on the 30th Biennial fiscal
day of September, 1877, and each odd numbered year thereafter, and term.
the succeeding term shall begin on the day following; and the reports
of officers ana institutions shall cover the period thus indicated, and
shall show the condition of their offices and institutions respectively on Proviso : agri
that day; provided, that this section shall not apply t o the state agricul cultural college.
tural college and farm.
SEC. 3. The governor shall cause to be printed of the various public Number of
variouB docu
documents as follows:
ments t o b e
Of the biennial message, ten thousand copies; of the governor's in printed.
augural address, five thousand copies; of the report of the state audi
tor, seven thousand copies; of the report of the superintendent of public
instruction, six thousand copies; of the report of the state agricultural
college, four thousand copies, each; and of each of the other reports
three thousand five hundred copies.
The secretary of state shall make distribution thereof as follows: To Distribution of
the members of the general assembly, six thousand copies of the message, s a m e .
two thousand each of the inaugural address, the report of the auditor of
state, and the report of the superintendent of public instruction; and one
thousand copies of each of the other reports; one thousand copies of
the message and five hundred copies of each of the other documents to
remain with the state for the use of future general assemblies, and
special calls therefor; one thousand copies t o be stitched and bound in
boards in books containing a copy of each report, to be distributed as
follows : one COOT to each officer and member of the general assembly, one
to each state officer, one to each state office to remain therein; one copy
to each state institution to remain therein; one to each member of the
several boards, and one to each officer of the institutions who is re
quired by law to make report; one copy to each district judge, each cir
cuit judge, and each district attorney; one to the office of the county
auditor, in every county, to belong to said office; one copy to each
newspaper in the state; eighty copies to the state historical society; a
sufficient number to the secretary of state to enable that officer t o
make the distribution provided for in section 1898 of the Code; and the
remainder to be placed under the control of the executive council; the
remaining unbound copies of the documents shall be distributed to the
officers and institutions respectively making report.
of
SEC. 4. The secretary of the senate and clerk of the house of repre Journals
a n d sen
sentatives shall transcribe the journals of their respective houses, i n house
ate.
books furnished for that purpose by the secretary of state, and after
having certified to the correctness of the same shall deliver them to the
secretary of state for perservation in his office.
SEC. 5. The secretary and clerk shall superintend the printing and Same: duty of
and
indexing of their respective journals, and it shall be the duty of êach secretary
clerk*
to deliver a carefully prepared copy thereof to the state printer, written
up in solid paragraphs, as nearly as practicable, within two months
from the day of adjournment of the general assembly, and upon a fail' ure t o deliver within the time above prescribed, they shall be entitled
to receive only one-half of the compensation hereinafter provided.
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SEC. 6. Within ninety days after the copy shall have been delivered
to him, the state printer shall print fifteen hundred copies of the jour
nal of each house, and the state binder shall complete the binding
within sixty days after the sheets shall have been delivered to him.
One thousand copies shall be bound in half-sheep, the remainder shall
be in paper covers. Failure on the part of either the state printer or
the state binder to complete the work required of him in this section
within the time prescribed will work a forfeiture of one-half the usual
compensation.
SEC. 7. The secretary and the clerk shall make distribution of the
journals of their respective houses as follows: The bound copies as
provided for the bound documents in section three hereof, with an ad
ditional number of twenty-five copies to the secretary and clerk respec
tively, of the unbound copies, two to be sent to each member of the
house to which such journal pertains, and one to be sent to each mem
ber of the other house, and one to each reporter and employe of the
general assembly. The undistributed number shall be placed under the
control of the executive council.
SEC. 8. As a compensation for the services herein required, the sec
retary and clerk shall each receive six hundred dollars, to be paid out
of the state treasury, one-half of which shall be allowed and paid when
the copy is furnished to the state printer, and the transcribed journal
filed in the office of the secretary of state, and the remainder when the
secretary and clerk shall have certified under oath that they have dis
tributed the journals according to the provisions of this act.
SEC. 9. Sections one hundred and twenty-five, one hundred and
twenty-nine, one hundred and thirty, and eighteen hundred and ninetyeight, the last sentence of section sixteen hundred and ten, and all other
sections and parts of sections of the code inconsistent herewith, are
hereby repealed, and the words "annually on or before the first day of
January,' are stricken from the third subdivision of section one thou
sand and fifty-six of the code.
SEC. 10. Public documents, including reports of the supreme court,
will be sent to the congressional library, the governments of the
Dominion of Canada and Newfoundland, and any other governments
which shall be found willing to reciprocate.
(Took effect March 29,1876, by publication in newspapers.)

(CHAPTER 67, LAWS OF 1878./
Title.

A N ACT making it unlawful for officers of state institutions to con
tract indebtedness in excess of the appropriations, or divert funds
from purposes for which the same were appropriated, and providing
a punishment. Additional to Code, Chapter 9, Title II.

TO?tr*rt<>abè-b0 SECTION" 1. Be it enacted by the General Assembly of the State of
Iowa: It shall be unlawful for any trustee, superintendent, warden or
other officer, of any of the educational, penal or charitable institutions
of this state to contract any indebtedness against said institutions, or the
state, in excess of the appropriation made lor said institution; provided,
that nothing herein contained shall prevent the incurring of an indebt-

yond tue approprtations.
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edness on account of support funds for state institutions upon the ^funiu' B U p "
prior written direction of the executive council specifying the items
and amount of each indebtedness to be increased, and the necessity
therefor.
SEC. 2. I t shall be unlawful for any superintendent, warden, trustee, RANASNOT to B
E
or other officer of any of the institutions mentioned i n section 1, of "herobjets,
this act, to divert any money that has been or may be appropriated for
the use of said institutions to any other purpose than the specific pur
pose named therefor in the act appropriating the same.
SEC. 3. Any person violating any of the provisions of sections one Penalty FOR
and two of this act shall be deemed guilty of a misdemeanor, and upon Iè°îation of t h U
conviction thereof, shall be punished by a fine not exceeding five hun
dred dollars, or by imprisonment in the county jail for not more than
one year, or by both fine and imprisonment.
(Took effect by publication in newspapers, March 26,1878.)
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TITLE III.
O F T H E JUDICIAL DEPARTMENT.

t

CHAPTER 1.
OF THE ORGANIZATION OF THE SUPREME COURT.
SECTION 133. The supreme court shall be held at the seat of gov
ernment, at the city of Davenport in the county of Scott, the city of
Dubuque in the county of Dubuque, and at the city of Council Bluffs,
in the county of Pottawattamie.
Time.
SEC. 134. There shall be two terms a year held at each place; at the
R. § § 2624, 2640.
U. 37, 14 G. A. seat of government on the first Monday in June and December; at
Davenport, on the first Monday in April and October; at Dubuque, on
the third Monday in April and Oatober; and at Council Bluffs, on the
third Monday in March and September.
Causes: where
SEC. 135. Except otherwise provided, all appeals must be taken to
taken.
R. § % 2624,2643.the terms at the seat of government; but from the counties of Clin
C. 14. § 1, C. 27, ton, Scott, Johnson, Iowa, Cedar, Muscatine, Louisa, and Washington,
§ 4, 12 G . A.
G . 42, § 1, 13 G . appeals shall be taken to Davenport; from the counties of Allamakee,
A.
C. 5, § § 87, 70, Bremer, Butler, Blackhawk, Buchanan, Clayton, Chickasaw, DelaWare,
14 G . A .
Dubuque, Floyd, Winneshiek, Mitchell, Grundy, Fayette, Jones, Linn,
C. 76,16 a . A.
Benton, Howard, and Jackson, to Dubuque; and from the counties of
Fremont, Page, Taylor, Ringgold, Union, Adams, Montgomery, Mills,
Pottawattamie, Cass, Shelby, Harrison, Monona, Crawford, Woodbury,
Ida, and Plymouth, to Council Bluffs. W i t h the consent of the appellee
expressed in writing on the notice of appeal, causes may be taken from
any county to either place where it is provided the court shall be held.
SEC. 136. All causes on the docket shall be heard at each term
When heard.
R. § 2641.
unless continued for cause, and all causes thus continued shall be heard
at the next term of each court unless transferred by agreement of par
ties to some other place named in section one hundred and thirty-three
of this chapter.
SEC. 137. The sheriff of the county where the court is held, or his
Sheriff.
H. § 2625.
deputy, must attend upon the court.
SEC. 138. All bills for contingent expenses shall contain the items
Expenses.
C. 122, § 9,13 thereof, and shall be certified to as correct by the chief justice before
G. A.
being audited.
Quorum.
SEC. 139. The presence of three judges is necessary for the transac
C. 23, § 4, 10 G.
tion of business, but one alone may adjourn from day to day, or to a
A.
particular day, or until the next term.
SEC. 140. When the court is equally divided in opinion, the judg
Divided court.
R. § 2628.
ment of the court below shall stand affirmed, but the decision is of no
further force or authority. 1
Place of hold
ing.
R. § § 2623,2640.

• Prior t o t h e Revision i t was held that where
by reason of the sickness, consanguinity or other
cause, one of the judges was unable to set and the
decision of the court below stood affirmed by a

division of opinion of the other judges, the
judgment had the same force and effect as
judgments i n other cases. Zeigler v. Vance, 3
Iowa, 528.
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;
SEC. 141. If all the judges fail t o attend on the first day of the Failure to atterm, the clerk must enter the fact on recorc^ and the court shall stand ^dJ"2629i
adjourned until the next day, and so on until the fourth day; then, if
none of the judges appear, the court shall stand adjourned until the
next term.
SEC. 142. N o process or proceeding shall i n any manner be affected stand contiuby an adjournment or failure t o hold court, but all shall stand contin- r . § 263o.
ued to the next term, without any special order t o that effect.
SEC. 143. The opinions of the court, and those of any judge dissenting therefrom, on all questions reviewed on appeal, as well as such
motions, collateral questions, and points of practice as such court may
think of sufficient importance, shall be reduced t o writing and filed
with the clerk.b
SEC. 144. The records and reports must i n all cases show whether a ^6™^388ehowdecision was made by a full bench, and whether either, and if so which,
of the judges dissented from the decision.
what
SEC. 145. If the decision, i n the judgment of the court, is not of suf- ^§°JE8D:
ficient general importance t o be published, it shall be so designated, i n
which case it shall not be included i n the reports, and n o case shall be
reported except by order of the full bench.

CHAPTER 2.
OP THE CLERK OF THE SÜPBEME COURT.
SECTION 146. The office of the mlerk of the supreme court shall be
kept at the seat of government, and he shall keep a complete record of
all proceedings of the court.
SEC. 147. He must not allow any written opinion of the court t o be
removed from his office except by the reporter, but shall permit anyone
t o examine or copy the same, and shall, when required, make a copy
and certify to the same.
SEC. 148. He shall promptly announce by letter any decision rendered t o one of the attorneys of each side, when such attorneys are not
i n attendance at the place of court.
SEC. 149. He shall record every opinion rendered by the court as
soon as filed, and shall perform all the duties pertaining t o his office.
b
In Baker v. Kerr, 13 Iowa, 384, the Supreme
Court after recognizing the requirements of the
statute, uses this language: " And, therefore,
in view of the great press of business, in our
anxiety to pass upon and adjudicate the causes
submitted with aslittle delay as possible, we have

oa<»: duty,
4
'
control opin'¿n|-a649.
Announce deb.8§°266o.
Mate record,
5
'

felt at liberty, and that indeed i t was our duty, to
announce that a case was affirmed, without fil
ing a written opinion, when i t was unimportant,
involved no new question, and when an opinion
would be but repetition and tend to unnecessa
rily encumber our published reports.
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•CHAPTER 3.
OP THE ATTORNEY-GENERAL.
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SECTION 1 5 0 . The attorney-general shall attend in person at the
seat of government during tne session of the general assembly and
supreme court, and appear for the state, prosecute and defend all actions
and proceedings, civil and criminal, in which the state shall be a party
or interested, when requested to do so by the governor, executive coun
cil, or general assembly, and shall prosecute and defend for the state
all causes in the supreme court in which the state is a party or inter
ested.0
SEC. 151. When requested, he shall give his opinion in writing upon
all questions of law submitted to him by the general assembly or either
house thereof, governor, lieutenant-governor, auditor, secretary of state,
treasurer, superintendent of public instruction, register of the state
land office, executive council, and district attorneys. He shall, when
required, prepare drafts for contracts, forms, and other writings, which
may be required for the use of the state, and shall report to the general
assembly, when requested, upon any business pertaining to his office.
SEC. 152. All moneys received by him belonging to the people of
the state, or received in his official capacity, shall be paid into the state
treasury.
SEC. 153. The executive council shall furnish him a suitable office
at the seat of government. He shall keep in proper books a record of
all official opinions, and a register of all actions prosecuted and de
fended by him, and of all proceedings had in relation thereto, which
books shall be delivered to his successor.

CHAPTER 4
OP THE SUPREME COURT REPORTER.

When the opinions filed at any term of the supreme
recorded by the clerk, the reporter may take and retain the
same for a period not exceeding four months to prepare a report there
from, but within such time they shall be returned to and remain in the
office of such clerk.

OPINIONS TAKEN.
c. 22, $ », io G.

SECTION 1 5 4 .

C O U R Ta

re

[Sections 1 5 5 , 1 5 6 , 1 5 7 , and 160, repealed by chapter 6 0 , laws of 1 8 8 0 . ]
(CHAPTER 6 0 , LAWS OP 1880.)

TM«.

AN ACT to provide for the stereotyping, publishing and sale of the
supreme court reports, and to repeal sections 155, 156, 157 and

e
A criminal case is under the control of the
proper district attorney until the supreme court
acquires jurisdiction thereof on appeal, after
which i t is under the sole control of tne attorneygeneral; and an appeal taken with the consent

of the district attorney after the time for taking
an appeal by law has espired, will be dismissed
on motion of the attorney-general. The State
v. Fleming, 13 Iowa, 443.
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160, chapter 4, title 3, of the Code, and to fix che salary of the
supreme court reporter.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That within sixty days after sufficient opinions are announced
to make a volume, as herein provided, the supreme court reporter shall
furnish and deliver at his office in Des Moines, Iowa, t o the person,
persons or corporation having the contract with the state for publish
ing the same, copies of such opinions, and with each opinion a syllabus,
a brief statement of the facts involved, and the legal propositions made
by council in the arguments, with the authorities cited. But the argu
ment shall not be reported at length; and within twenty days after the
proof-sheets for a volume are furnished t o him by the publishers, at
his office in Des Moines, Iowa, he shall furnish to said publishers an
index and table of cases to such volume. The publishers shall furnish
to the reporter, without delay, as soon as they shall be issued, two
copies of the revised proof-sheets of the opinions, head notes, indexes,
and table of cases of each volume, for correction and approval by the
judges of the supreme court, and shall cause such corrections t o be
made as shall be indicated therein by said judges. Each of said vol
umes shall contain not less than seven hunded and fifty, nor more than
eight hundred pages, exclusive of table of cases and index, and the
workmanship and quality of material shall in every particular be equal
to the first issue of volume forty of the Iowa supreme court reports,
and shall be approved and accepted by a majority of the judges of the
supreme court.
SEC. 2. The copyrights of all the supreme court reports hereafter
published shall vest in the secretary of state for the benefit of the
people of this state, but this shall not be construed t o prevent the con
tractor, by whom any volume is published, his representative or
assignees, from continuing the exclusive publication and sale of such
volume so long as he or they shall, in all respects, comply with the
requirements of this act in respect to the character, sale and price of
such volume.
SEC. 3. The supreme court reporter shall have no pecuniary interest
in such reports, but the same shall be published under the contract, to
be entered into by the executive council with the person, persons or
corporation, who shall agree to publish and sell the same on the terms
most advantageous to the people of this state, at a price not to exceed
two dollars per volume, of the size and quality as provided for in this
act. And if any such volume shall, in any way, or from any cause,
contain more than eight hundred pages, n o increased or additional
price shall be charged therefor.
SEC. 4. The executive council shall, commencing in the first week
in April, A. D. 1880, and every eight years thereafter, advertise weekly
in six different newspapers in different localities in this state, for the
term of six weeks, that sealed proposals will be received at the office
of the secretary of state for printing, publishing and selling the said
reports for the term of eight years next after the first day of J u n e of
said year, at a certain rate per volume, to be stated in said proposal, not
exceeding the maximum price fixed by this act, and in accordance with
the provisions of this act.
SEC. 5. Each bidder shall deposit with the state treasurer the sum
of one thousand dollars before making his proposal, to be forfeited to
the state in case he shall not make a contract according to his pro3

Reporter t o fur*
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posai if accepted, and according to the requirements of this act, and
shall take a receipt from said treasurer and deposit the same with his
proposal, and upon entering into the contract herein provided, or upon
the proposal being rejected, the said sum shall be returned.
SUCCESSFUL bidSEC. 6. The successful bidder shall enter into a contract that he
conb»ct! t e r i n t o w i l l publish the supreme court reports of the state of the quality, style
and character in all respects as set out in section one of this act, that
he will publish and deliver to the secretary of state, at the capitol in
BhaUbp?ntrttct Des Moines, two hundred and fifty copies free of cost for publication
and delivery at the earliest practicable time, and within sixty days
after the delivery of the manuscripts for any one copy of such reports
to the publishers; that he will stereotype the same, and all times keep
the same on sale in the state of Iowa, to residents of this state for
actual use at the contract price, in suitable quantities, in the city of
Des Moines; that he will furnish the state any number of additional
copies that may be required for its own use at the contract price, and
procure new stereotype plates whenever the original plates shall become
defaced or destroyed; and the said contract shall fully provide for
the carrying into effect of all the provisions of this act, and shall be
made within thirty days after he is notified of the acceptance of his
proposal.
SUCCESSFUL BIDSEC. 7. The successful bidder shall, at the time of making his conwithîreasurer14 tract, execute and file with the treasurer of state a bond, in the penal
of state.
sum of ten thousand dollars, conditioned to fulfil such contract m all
particulars, with at least two sufficient sureties, residents of this state,
to be approved by the executive council of the sta,te. Such bond shall,
by its terms, be the joint and several obligations of the persons exe
cuting it. If the successful bidder shall fail to complete his contract,
or shall forfeit the same for any cause, the executive council shall
relet the contract as soon thereafter as practicable in the manner pro
vided in this act; provided, however, that such bidder, in lieu of sure
ties for such bond, may deposit therewith bonds of the United States,
payable to the bearer, amounting to not less than ten thousand dol
lars.
what the conSEC. 8 . The contract of the successful bidder required by this act
brace?"184 e m '
contain, among others, the following covenants on his part:
First. That he will not take out in his own name, nor procure to
be taken out in the name of any person other than the secretary of
state of this state, a copyright upon any volume of the supreme court
reports published under such contract; and that upon any breach of
this covenant he will pay to the treasurer of this state the sum of two
thousand dollars as liquidated damages.
Second. That in case it shall be determined in any action upon the
bond of such contractor that he has failed in any respect to comply
with the provisions of this act or his contract, the executive council
may declare the contract forfeited; and that, upon such forfeiture so
declared, such contract will, upon demand, transfer to the secretary of
state of this state, for the use of the state, the stereotyped plates of
each volume of such reports published under such contract, or in de
fault thereof will pay to the treasurer of this state two thousand dol
lars for each such volume as liquidated damages for a failure to make
such transfer, and such failure shall be deemed a breach of the condi
tions of such bond, and such liquidated damages may be recovered by
action on such bond.
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SEC. 9. The supreme court reporter shall receive as his compensa- SALARY O
F ra
tion for all services u p to the first day of July, 1880, such sums as shall p o r t e r l2-000be paid t o him by the state under existing laws f o r the publication of
the supreme court reports, iip to and including volume fifty-one. After
the first day of July, 1880, the supreme court reporter shall receive an
annual salary of two thousand dollars, payable qarterly upon the cer
tificate of the judges of said court that he has properly performed the
duties of reporter as required by this act.
Sec. 10. Sections 155, 156, 157 and 160, of chapter 4, title I I I , of Repealed,
the code, and all acts and parts of acts conflicting with the provisions
of this act are hereby repealed: Provided, That the passage of this Proviso,
act shall not be construed to affect the publication of the supreme
court reports u p to and including volume fifty-one; but in all other
respects the provisions of this act shall be i n force from the time it
takes effect as hereinafter provided.4
[Took effect by publication i n newspapers March 24,1880.]
SEC. 158. The copyright of all reports prepared or published after COPYRIGHT,
the first day of January, A. D. 1$75, shall be the property of the state. 8 a m e ' s 9"
But the reporter shall own the copyright of all reports published before
that time, and the supreme court may order the publication of a new
edition of any volume of which the copyright is owned by the reporter
when the public interest requires it, and may require compliance there
with within six months by an order entered of record; and if the re
porter neglects or refuses to comply with such order, then such copy
right shall be forfeited to the state.
SEC. 159. The copies received by the secretary of state shall be dis- ®pJ°ts8mon of
posed of by him as follows: Two copies of each volume to the library same, § îo.
of congress and the library of the supreme court of the United States; 109 ' 88 ' U G "
one copy to the library of each state and territory of the United States,
to each judge of the supreme, district and circuit courts, to the clerk of
the supreme court and attorney-general; fifty copies to the state library,
to be and remain therein as a part thereof, and one copy to each county
in the state, and twenty copies to the law department of the state uni
versity, and twenty copies to the state historical society for exchange
in such manner as the proper officers thereof think advisable, and the
remaining copies, together with all reports now in the office of gover
nor, secretary, auditor, treasurer of state, and register of the land office,
and superintendent of public instruction, shall be used by the trustees
of the state library in exchange for such books on law or equity, or re
ports of other states as they may select. All books received by such
exchange shall be deposited in and become a, part of the state library.

CHAPTER 5.
OF THE DISTRICT AND CIRCUIT COURTS AND JUDGES THEREOF.

SECTION 161. The district court shall have and exercise general ¿""RICT6COURT°F
original jurisdiction, both civil and criminal, where not otherwise pro- f-g ^ 13 Q
vided, and appellate jurisdiction in all criminal matters. Such court A.
"•Chapter 138, Laws of 1876, authorized three volumes to be published in each of the years 1876
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s h a l l h a v e a g e n e r a l supervision o v e r a l l inferior cou rts a n d officers i n
a l l cri mi nal matters, t o prevent a n d correct abuses w h e r e n o oth er r e m 
e d y i s provided.®
swne- CIRCUIT
SEC. 1 6 2 . T h e circuit court s h a l l h a v e a n d exercise general original
court."
jurisdiction concurrent w i t h t h e district c o u r t i n a l l civil actions a n d
o. 22,14 G. A. special proceedings, a n d e x c l u s i v e jurisdiction i n a l l appeals a n d w r i t s
o f error f r o m inferior courts, trib u n als o r officers, a n d a general s u p e r 
v i s i o n t h e r e o f i n all civil matters, t o p r e v e n t a n d correct abuses w h e r e
n o other remedy i s provided/
TERMS.
SEC. 1 6 3 . T h e judicial districts a n d circuits, a n d t h e t e r m s a n d
B. $ 2653.
places o f h o l d i n g t h e district a n d circu it c o u r t s therein, s h a l l r e m a i n a s
a t present fixed u n t i l c h a n g e d i n accordance w i t h l a w . W h e r e s u c h
t e r m s are h e l d i n a n y c i t y o r incorporated t o w n n o t t h e c o u n t y s e a t o f
a c o u n t y , s u c h c i t y o r t o w n s h a l l provide a n d f u r n i s h t h e necessary
r o o m s a n d pl aces f o r s u c h t e r m s f r e e o f c h a r g e t o t h e c o u n t y .

(CHAPTER 56, LAWS OF 1876.*)
CREATING THE FOURTEENTH JUDICIAL DISTRICT.
Title.

Fourteenth ju
dicial district.

A N A C T creati ng t h e f o u r t e e n t h judicial district, a n d providing f o r
t h e e l e c t i o n o f district a n d circu it j u d g e s a n d a district attorn ey
therein, a n d c h a n g i n g t h e boundaries o f t h e f o u r t h judicial
district.
SECTION 1 . Be it enacted by the General Assembly
of the State of
Iowa, T h a t t h e counties o f Calhoun, S a c , Ida, B u e n a V i s t a , P o c a h o n 
tas, H u m b o l d t , K o s s u t h , P a l o A l t o , Clay, D i c k i n s o n a n d E m m e t s h a l l
c o n s t i t u t e t h e f o u r t e e n t h judicial district.

' The district court has a general supervision thirteenth general assembly, t h e circuit court
over all inferior courts, t o prevent and correct had exclusive jurisdiction of appeals from the
abuses, where no other remedy is provided, special tribunals organized for contesting elecPierson's Executors, 13 Iowa, 449.
tions under chapter 37 of the Revision; and of
The jurisdiction is general and original, and all appeals from inferior tribunals in civil cases,
can only be taken away by express words or McKinney v. Wood, 35 Id., 167.
irresistable implication. Mere negative words
Where a judgment of a justice of the peace
will not oust the jurisdiction. Sterritt v. Robin- was appealed from t o the district court prior t o
son, 17 Iowa, 61. See also Waples v. Marsh, the taking effect of t h e act creating the circuit
19 Iowa, 381.
court, t h e appellee afterward filed t h e transThe district court being a court of general cript in the circuit court, and obtained j u d g original jurisdiction, has power to recall a grand ment thereon against the appellant and his
jury to pass upon an offense committed after their sureties i n t h e appeal bond: a t the following
discharge and before the adjournment of t h e term the defendant applied t o set aside t h e
term. The State of Iowa v. Reid, 22 Id., 413. judgment for certain reasons specified, b u t made
I t was held that under the Revision the dis- no objection t o t h e jurisdiction of the circuit
tiict court had not jurisdiction in bastardy court; i t was held, t h a t by thus appearing and
proceedings; t h a t the jurisdiction belonged to failing t o object to the jurisdiction, h e was
the circuit court. The State v. Cook, 31 Id., 519. thereby estopped from doing so for the first
But see section 4715 of the Code.
time i n the supreme court. The I. N. C. R.
f
Under t h e Revision the circuit court had ^ 0 ' f i t t e r , 36 Id., 568.
e
no jurisdiction in certiorari proceedings.
The other judicial districts and circuits are
Thompson v. Reed, 29 Iowa, 117; 48Id„ 679.
as follows:
Under chapter 86, laws of the twelfth general
First District.—The counties of Des Moines,
assembly, as amended by chapter 153, laws of the Lee, Henry and Louisa.
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SEC. 2. That the counties of Harrison, Monona, Woodbury, Plym
outh, O'Brien, Sioux, Lyon and Osceola shall constitute the fourth
judicial district.
SEC. 3. There shall be elected by the qualified electors of the
fourteenth judicial district, at the general election in 1876 and every
four years thereafter, a district judge and district attorney, and a cir
cuit judge, who shall receive the same compensation as other district
and circuit judges and district attorneys; and the said judges and
district attorney shall enter upon the discharge of their duties on the
first day of January, A. D. 1877, and shall hold their offices for four
years, and until their successors are elected and qualified.
SEC. 4. The district and circuit courts shall be held in the several
counties of the fourth judicial district as heretofore provided by law,
and shall have full jurisdiction in all counties comprising said district
and circuit prior to the passage of this act until the first day of Janu
ary, A. D. 1877, after which time the jurisdiction of the judges of said
fourth and fourteenth judicial districts and circuits shall extend to said
districts and circuits as herein provided.
SEC. 5. On or before the first day of December, A. D. 1876, the
judges of the fourth judicial district may, if they deem it necessary,
make an order assigning terms of court in said district for the year A.
D. 1877, and in the fourteenth judicial district terms of court in the
several counties shall remain as heretofore fixed until altered by the
judges of said fourteenth district; and said judges shall, on or before
the fifteenth day of January, A. D. 1877, fix terms of court for the
year 1877, to take effect at such date as they may order.
SEC. 6. AH acts and parts of acts inconsistent with the provisions
of this act are hereby repealed.
Approved March 8, 1876.
First circuit of the first district.—The coun
ties of Lee and Henry.
Second circuit of the first district.—The
counties of Des Moines and Louisa.
Second district and circuit.—The counties of
Van Buren, Davis, Wapello, Monroe, Appa
noose, Lucas and Wayne.
Third district and circuit.—The counties of
Montgomery, Page, Taylor, Ringgold, Decatur,
Clarke, Union and Adams.
Fifth district.—The counties of Polk, War
ren, Madison, Adair, Guthrie and Dallas.
First circuit of fifth district.—The counties
of Polk and Warren.
Second circuit of fifth district.—The coun
ties of Madison, Adair, Guthrie and Dallas.
Sixth district and circuit.—The counties of
Jasper, Marion, Poweshiek, Mahaska, Keokuk,
Washington and Jefferson.
Seventh district.—The counties of Scott, Mus
catine, Clinton and Jackson.
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Jurisdiction.

Times of holding court i n
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First circuit of seventh district.—The coun
ties of Clinton and Jackson.
Second circuit of seventh district.—The coun
ties of Scott and Muscatine.
Eighth district and circuit.—The counties of
Johnson, Tama, Iowa, Benton, Linn, Cedar and
Jones.
Ninth district and circuit.—The counties of
Dubuque, Delaware, Buchanan, Black H a w k
and Grundy.
Tenth district and circuit.—The counties of
Clayton, Allamakee, Fayette, Winneshiek,
Howard and Chickasaw.
Eleventh district and circuit.—The counties
of Marshall, Story, Boone, Webster, Hamilton,
Hardin, Wright and Franklin.
Twelfth district and circuit.—The counties of
Mitchell, Floyd, Bremer, Butler, Cerro Gordo,
Worth, Winnebago and Hancock.
Thirteenth district and circuit.—The counties
of Fremont, Mills, Audubon, Pottawattamie,
Cass, Crawford, Shelby, Carroll and Greene.
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(CHAPTER 5 1 , L A W S OF 1 8 7 8 . )
Title.

A N ACT in relation to the first, fifth and seventh judicial circuits of
the state; sub-dividing the same; providing for appointments and
election of judges of the circuit courts therein, and defining the
powers and duties thereof.

S E C T I O N 1. That the first judicial district of this state is hereby
divided into two circuits, which shall be known as the first and second
circuits of said judicial district, and shall be constituted as follows:
The first circuit of the first judicial district shall be composed of the
counties of Lee and Henry.
The second circuit of the first judicial district shall be composed of
the counties of Des Moines and Louisa.
DIVISION O
F ÑFTH
SEC. 2. The fifth judicial district of this state is hereby divided into
district.
two circuits, which shall be known as the first and second circuits of
said judicial district, and shall be constituted as follows:
The first circuit of the fifth judicial district shall be composed of the
counties of Polk and Warren.
The second circuit of the fifth judicial district shall be composed of
the counties of Madison, Adair, Guthrie and Dallas.
Division of sevS E C . 3 . The seventh judicial district of this state is hereby divided
euth district.
i n t o two circuits, which shall be known as the first and second circuits
of said judicial district, and shall be constituted as follows:
The first circuit of the seventh judicial district shall be composed of
the counties of Clinton and Jackson.
The second circuit of the seventh judicial district shall be composed
of the counties of Scott and Muscatine.
Present circuit
S E C . 4. From and after the first day of June, in the year 1878, the
68 40 p r e
side!
circuit judges at this date presiding over the circuits as now constituted
81
^
in the first, fifth and seventh judicial districts respectively, shall be and
are hereby assigned to the first circuits of their respective districts, as
hereinbefore created, and during the term to which said circuit judges
have been elected, and are now acting, the said circuit judges shall have
and exercise jurisdiction within said respective first circuits to which
they are by this act severally assigned, with same authority, powers
and jurisdiction as though the subdivisions made by this act had been
made and been in force at the date of their several elections as aforevacancies.
said, and any vacancy occurring in said first circuits shall be filled for
said first circuits in the same manner as now provided by law for fill
ing vacancies in judicial districts.
Appointment of
S E C . 5. Within thirty days from the taking effect of this act, the
f r sec
juig L0 ¿ tg " governor shall appoint a circuit judge for each of the said several sec
ond c ro s .
o n ( j c i r c u i t s by this act created, who shall, within thirty days there
after, severally qualify as circuit judges are now required to qualify,
and shall entier upon their duties as circuit judges of said respective
second circuits upon the first day of June, in the year 1878. The
Terms of offloe. terms of office of said appointees shall expire on the first day of Janu
ary, in the year 1879; provided, that any vacancies occurring in said
second circuits previous to said first day of January, 1879, shall be
filled by appointment of the governor in the manner now provided for
filling vacancies in the office of circuit judge.
Term? of court
S E C . 6. The said judges who may be appointed under section five
^ n d clr" hereof, or elected under the provisions of this act of said second circuits
of said judicial districts, shall for and during the period after they enter

Division of
district.

first
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upon their duties, and up to the first day of January, 1880, hold terms
of their said several courts at the time heretofore designated and
assigned, and now being the times for holding the terms of the circuit
courts in the counties composing said respective second circuits, and
they are hereby authorized to hold such special terms in any county for
the trial "of continued causes pending in said circuit court as may be
ordered by the circuit judge now acting, or that may be appointed f o r
that county; provided, said order for a special term is made and en
tered at a regular term of said circuit court; and provided further, that
said special term shall be for trial of only those causes f o r which the
last preceding regular term was the trial term, or in which both
parties consent.
SEC. 7. A t the general election to be held in the year 1878, there Election i n Beocircuits i n
shall be elected in the counties composing said several circuits, as by ond
1878.
this act constituted, a circuit judge of the respective second circuits
within which said counties are situated as aforesaid, and notice of the
holding of said election shall be included in the proclamation of the
governor relating to such general election.
of office
SEC. 8. The term of office of the several judges of the said second Terms
judges in sec
circuits of said judicial districts, as hereinbefore created, who shall be of
ond circuits.
first elected under the provisions of this act, shall commence on the
first day of January, in the year 1879, and shall expire on the first day
of January, in the year 1881; provided, the governor shall have the
same authority to fill vacancies, and the same provisions of law shall
apply, and with the same force and effect, to any vacancies occurring
in any of said first or second circuits by this act created, as now
apply to vacancies in judicial circuits.
SEC. 9. A t the general election to be held in 1880, and every fourth Terms of office
judges i n ñrst
year thereafter, there shall be elected a judge of the circuit court f o r of
circuits after
each of the said first and second circuits by this act created, who shall 1880.
hold his office for the term of four years, and until his successor is
elected and qualified.
SEC. 10. The judges of the said several first and second circuits, by Bights, powers,
and jurisdic*
this act created, shall have and exercise within the counties constitut tion.
ing their respective circuits, all the rights, powers and jurisdiction
which are at this date possessed and exercised by the said several cir
cuit judges within said counties, and all provisions of law now applica
ble to the circuit court, or to the judge thereof, shall apply, and are
hereby made t o apply, to said courts within said first and second cir
cuits, and to the judges whose appointment and election are herein
provided for, except so far as the same may be inconsistent with the
provisions of this act.
SEC. 11. The records and books heretofore kept for the business of Records.
the circuit courts within and for said counties, shall be continued
and used within said respective counties for the same purposes, under
the provisions of this act.
SEC. 12. All acts and parts of acts inconsistent with the provisions Repeal.
of this act are hereby repealed.
(Took effect March 19,1878, by publication in newspapers.)
SEC. 164. The circuit judge having jurisdiction in counties having Probate terms.
two county seats, shall hold terms for probate business at each of said
county seats.
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SEC. 165. A t least [twoj terms of each court shall be held in every
organized county in each year, and the district and circuit judges of
each judicial district shall, on or before the first Monday in December,
Amended by§l. A. D. 1873, and in each alternate year thereafter, designate and fix by
C. 12, laws 15 G. an order under their hands, the times of holding the terms of such
A.
courts in each county i n their districts for the two years next ensuing
the first day of January thereafter, which order shall be forthwith for
warded by the district judge to the secretary of state and the clerk of
the district court in each county in such district, and the clerk shall
file the same and enter it of record in the journal of each court, and
cause such order to be published for four weeks in some weekly news
paper published in such county, if there be any such published. The
secretary of state shall, within ten days after receiving said orders, or
before the first Monday in January after said orders are made, prepare
a tabular statement of the times of holding the several courts as fixed
by the several orders in his office, and have printed one thousand copies
thereof, which shall be distributed as follows: One copy to each state
officer, state library, library of the law department of the state univer
sity, each clerk of the district court, and sheriff, and the residue to the
county auditors in proportion to the population of each county, for
gratuitous distribution among the attorneys of the county.
Special term
SEC. 166. [A special term may be ordered in the county at any
may be ordered. regular term of court in that county, or at any other time, by the
Substituted by
C. 89,17 G. A. judge, for the trial of all causes pending at the last regular term of
said court held prior to said special term, in which either party shall
have served upon the opposite party or his attorney, in the manner
provided for the service of original notice, at least twenty days prior
to said special term, a notice in writing that such cause will be brought
on for trial. W h e n ordering a special term, the court or judge shall
direct whether a grand or trial jury or both shall be summoned.]
Judges fix
terms.
G. 22, § 4, U G.

(CHAPTER 13, LAWS OF 1878.)
LEGALIZING SPECIAL TERMS OF COURT.

AN ACT to legalize certain orders for special terms of court and the
proceedings therein.
SECTION
1. Be it enacted by the General Assembly of the State of
Legalizing
special terms of Iowa, That all orders heretofore entered at a regular term of any dis
court.
trict or circuit court within the state, providing for and ordering a spe
cial term of said court, for the trial of causes pending in said court at
said regular term, are hereby legalized and made valid. And the hold
ing of any special term that has been or may hereafter be held under
said order heretofore entered as aforesaid, is hereby legalized and
authorized, and all proceedings at said special term shall be, and are
hereby, made as valid and binding as though the same were made and
had at a regular term of said court.
(Took effect February 25, by publication in newspapers.)
SEC. 167. If the judge does not appear on the day appointed for
Failure of
judge.
holding the court, the clerk shall make an entry thereof i n his record,
R. § 2668.
and adjourn the court till the next day, and so on until the third day,
unless the judge appears, provided three days are allowed for such term.
Stand ad
SEC. 168. If the judge does not appear by five o'clock of the third
journed.
day,
and before the expiration of the time allotted to the term of the
R. § 2669.
court, it shall stand adjourned till the next regular term.
h
An indictment found at a special term of the the district, was held not invalid on the ground
district court held on the day fixed by law for of having been found at such special term. State
the regular term of court in another county of v. Clark, 30 Iowa, 168.
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SEC. 169. If the. judge is sick, or for any other sufficient cause is Judge m a y or
adjourn
unable to attend court at the regularly appointed time, he may, by a der
ment.
written order, direct an adjournment to a particular day therein speci B . § 2670.
fied, and the clerk shall, on the first day of the term, or as soon there
after as he receives the order, adjourn the court as therein directed.'
SEC. 170. No recognizance, or other instrument or proceeding, shall Ko proceeding
be rendered invalid by reason of there being a failure of the term; but invalid.
R. § 2671.
all proceedings pending in court shall be continued to the next regular
term, unless an adjournment be made as authorized in the last preced
ing section.3
SEC. 171. I n cases of such continuances or adjournments, persons Parties: when
appear.
recognized or bound to appear at the regular term which has failed as to
K. § 2672.
aforesaid, shall be held bound in like manner to appear at the time so
fixed, and their sureties, if any, shall be liable in case of their non-ap
pearance, in the same manner as though the term had been held at the
regular time and they had failed to make their appearance thereat.
SEC. 172. Upon any final adjournment of the court, all business not BContinued.
. § 2673.
otherwise disposed of, will stand continued generally.
When
SEC. 173. When a county is not provided with a regular court house house.n o court
at the place where the courts are to be held, they shall be held at such B . § 2660.
place as the board of supervisors provide.
SEC. 174. If no suitable place be thus provided, the court may di BSame.
. § 2661.
rect the sheriff to procure one.
Judges
SEC. 175. The district judges may interchange and hold each other's changed.intercourts; and so may the circuit judges.
R . % 2662, C. 86,
SEC. 176. The clerk shall, from time to time, read over all the $ 25,12 G. A.
read.
entries made of record in open court; which, when correct, shall be Records
B . § 2664.
signed by the judge.*
SEC. 177. When it is not practicable to have all the records prepared Same.
and thus approved during the term, they may be read, corrected, and B . § 2665.
approved at the next succeeding term; but such delay shall not prevent
an execution from issuing in the meantime; and all other proceedings
may take place in the same manner as though the record had been
approved and signed. Entries authorized to be made in vacation shall
be read, approved, and signed at the next term of the court.1
1
I t was held under this section prior to the
Code that where a trial was commenced in the
middle of a term, under the belief that i t can be
concluded before the day when the judge is di
rected, but not imperatively required, to hold
court in another county, he may remain and
conclude that case, receive the verdict and pass
judgment, even though this may be done on a
day, or a t a time, when regularly h e would be
opening or holding court m another county.
State v. Knight, 19 Iowa, 94.
When a t a regular term of the court, a special
term has been ordered t o be held a t a future day
fixed, which special term was postponed by the
clerk, on t h e written order of the judge made in
vacation, i t was held that the postponement was
regular under section 1583 of the Code of 1851,
which was the same as this section. The State
v. Ballenger, 10 Id., 368.
The judge may by written order t o t h e clerk
direct an adjournment of the term under this
section. State v. Clark, 30 Id., on p . 171.
J The failure of a term of court will not have

the effect to discharge the sureties upon a n apiearance bond. State of Iowa v. Brown, 16
owa, 314.
k
W h e n by the omission of the clerk, judg
ment was not entered upon a verdict a t the term
a t which i t was returned, i t was held competent
for the court a t a subsequent term, both parties
appearing and being heard, to order the entry
of judgment on the verdict. Shepherd v. Brenton, 20 Iowa, 41.
1
The failure of the judge t o sign the records
does not affect t h e binding force or effect of an
order made during the term, dismissing a n ap
peal. Oharev. Leonard, 19 Id., 515.
The provisions of this section are directory,
and a failure to sign the records will not affect
the validity of the judgments entered therein.
Childs v. McChesney, 20 Id., 431.
This provision or the statute, requiring t h e
judge to sign t h e records, is directory merely,
and a non-compliance therewith does not affect
the validity of judgments entered on such rec
ords. Childs v. McChesney, Id., 431.

Ï
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SEC. 178. The record aforesaid is under the control of the court,
and may be amended, or any entry therein expunged, at any time
during the term at which it is made, or before it is signed by the
judge.m
SEC. 179. Entries made, approved, and signed at a previous term,
can be altered only to correct an evident mistake.11
SEC. 180. The judges of the district and circuit court in any dis
trict, may provide by general rule:
1. That the time of filing pleadings or motions shall be other than
provided in this code;
2. That issues in all, or a part of the counties in such district, shall
be made up in vacation;
3. Prescribing penalties that shall follow the overruling or sustain
ing a motion or demurrer;
4. Adopting such other rules as they may deem expedient, not
inconsistent with this code. Such rules shall be signed by said judges,
and such number published as they deem expedient, and shall be dis
tributed by the district judge as follows: To the secretary of state, to
each of the judges of the supreme court, attorney-general, clerk of the
supreme court, state library, and law department of the state univer
sity, one copy each, to be filed and preserved in the said several offices
or departments; and the residue to the clerks of the district court in
each county composing such d-'strict, in such proportion as such judge
deems proper. The expense of publishing and distributing such rules
shall be paid by the counties composing the district, as the judges may
direct. Such rules may be revised and changed as often as the judges
deem proper, and shall be published and distributed in the same man-

m
This section applies to all entries made with
out authority, or upon a supposed state of facts,
which is afterward found not to exist. The court
may on its own motion, under this section, cor
rect its record, and i t is required to permit noth
ing to be made or remain of record that is not in
accord with truth and within its authority.
Boals v. Shules, 29.1d., 507.
Under this section it was held that it is com
petent for the trial court t o change its previous
rulings upon a demurrer a t any time during t h e
term. Brace v. Grady, 36 Id., 352.
The court may correct or expunge any entry
in the records thereof before the same is read or
signed. Shepherd ». Brenton, 15 Id., 84.
Where the clerk omitted t o record a decree
which had been duly signed, and the term of of
fice of the judge before whom the cause was
tried having expired, his successor directed that
the cause be referred; held, that the clerk should
have been ordered to spread t h e decree upon the
proper record book, ana that it was erroneous to
disregard the decree and order a reference of the
cause for a trial anew. Tracy ». Beeson, 47 Id.,
155.
Whether the records are approved or not dur
ing the term, is entirely immaterial. The stat
ute on this subject is merely directory. Besides
the statute provides that when i t is not practica
ble to have the records read during the term,
they may be read and approved a t a succeeding
term. Finch v. Hollinger, 47 Id., 178.
1
Where i t is shown that the name of a grand

juror has, by mistake of the clerk, been omitted
m>m the record of a prior term, the court may
order a correction of the record by the insertion
therein of the name of such juror. The State
v. McComb. 18 Iowa, 43,
Where the record omitted to state that, in a n
equitable action, by consent the trial was by the
second method, i t was competent for the District
Court, by an order nunc pro tunc, to so correct
t h e record as t o supply the omission, and this
may be done after the case has been appealed
and is pending in the Supreme Court. This sec
tion does not deprive the court of the power t o
make such a nunc pro tunc entry. Buchwalter
». Craig, 24 Id., 215.
So a nunc pro tunc order may be made a t a
term of court subsequent to the finding of an
indictment showing that some of the grand
jurors were selected from the bystanders upon
the failure of some of those named in the pre
cept to appear. The State v. Munzenmaier, Id.,
87. See further Roberts v. Austin, Corbin & Co.,
26 Id., 315.
An alteration in an entry in the records of the
court can be made a t a subsequent term only to
correct a n evident mistake. The State, ex ral.
Alder son, v. Jones, County, etc., 11 Id., 11.
A mistake made by the clerk in entering u p a
judgment, may be corrected on motion of the
plaintiff, within the time and in the manner pre
scribed by the statute, even after payment and
satisfaction by the defendant of the erroneous
judgment. Goldsmith ». Clauson, 14 Id., 278.
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her, but shall not take effect until ninety days after their entry of record.0 short-hand
SEC. 181. The judge of the district or circuit court may appoint, C/AO^IOO, u
whenever in the j udgment of either of them it will expedite the public
A.'
business, a short-hand reporter, who shall be well skilled in the art and
competent to discharge the duties required, for the purpose of record
ing the oral testimony of witnesses [in civil cases upon the request of
either party thereto, and in all criminal cases which are tried upon Am_ l)y § 1?c indictment, and in other criminal cases and such other matters as the i95,"ia a. Á. '
judge may direct. But the judge shall not so direct in any criminal
case unless i+ shall satisfactorily appear to him that the interests of
the state or defendant require the reporting of the testimony in said
case: provided, the defendant in any criminal case may have the testi
mony therein reported without an order of the judge by first paying
or securing to said reporter his fees for reporting the same.]p
SEC. 182. Such reporter shall take an oath faithfully to perform the Oath: removal,
duties of his office, which shall be filed in the office of the clerk. H e 8ame"
shall attend such sessions of the court as the judge may direct, and
may be removed by the judge making the appointment, for miscon
duct, incapacity, or inattention to duty.
SEC. 183. With consent of parties; actions, special proceedings, and Judgment in
other matters pending in the courts named in this chapter, may be Taoation '
taken under advisement by the judges, decided and entered of record
in vacation, or at the next term; if so entered in vacation, they shall
have the same force and effect from the time of such entry as if done
i n term time.
SEC. 184. The circuit court shall be held by the circuit judge, and
of°recM-da
be a court of record; shall have and use its own seal, having on the a V s MTU,"
face thereof the words "circuit court" and the name of the county 12G -A>
and state.'
Judgment
on
• • SEC.
i 185. . I n all judicial proceedings ini vany of the courts
*• • of this verdict
received
state where a jury trial has been commenced m any case during any after the openterm of court, and where such jury may agree upon a verdict, but not
until after the time for holding court in some other county in the same
district, and where the jury has agreed upon a verdict and reported the
same after the opening of court in another county and judgment has
been rendered thereon, then and in that case such judgment shall not
be deemed invalid by reason of the time of receiving such verdict and
the rendition of such judgment.
SEC. 186. I n cases provided for in the preceding section, where the PV*"051
verdict has been so received and judgment has not been rendered nbe
rendered a t
thereon, as provided for in said section, then the time of the coming e x t term*
i n of such verdict shall be no legal objection to the rendition of judg
ment thereon at the next term of the court in the county where such
trial was had, but judgment shall then be rendered thereon; provided,
there be no other good and sufficient reason why such judgment shall
not then be rendered; then the time of the report of the verdict and
the provisions of this section shall in all respects have a retrospective Rétrospective,
effect and operation.
° I t was held competent for the District of, must be filed as a part of the records of the
Court to adopt and enforce rules limiting the case; the first at the close of the examination,
right of witnesses subpoenaed and attending the second when prepared a t the the request of
court in several cases at the same time, to fees either party, and unless this requirement be
. for mileage and attendance in one case only, complied with, these papers and their contents
I Miffert ®. The D. B. & M. R. Co., 34 Iowa, 430. cannot be regarded as pajrt of the record. Lowe
p
The short-hand reporter's notes of the evi^ ^o w a ' 220-226.
dence and his transciiot, or interpretation there« See Hobart v. Hobart, 45 Iowa, 503.
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CHAPTER 6.
GENERAL PROVISIONS.
Judges cannot
act as attor
neys.
R. § 2674.
Process.
R. § 2682«
Proceedings
public.
R. % 2683.
Judge or jus
tice: when dis
qualified.
R. § 2685.

Sunday.
R. § 2686.

Where held*
E . % 2687.

SECTION 1 8 7 . N o judge of any court of record shall practice as an
attorney or counselor at law, or give advice in relation to any action
pending, or about to be brought m any of the courts of this state.
SEC. 188. All process issued by the clerk of the court shall bear date
the day it is issued, to be attested in the name of the clerk who issued
the same, and be under the seal of the court.
SEC. 189. All judicial proceedings must be public, unlçss otherwise
specially provided by statute, or agreed upon by the parties.
SEC. 190. A judge or justice is disqualified from acting as such, ex
cept by mutual consent of parties, in any case wherein he is a party or
interested, or where he is related t o either party by consanguinity or
affinity within the fourth degree, or where he has been attorney for
either party in the action or proceeding. But this section does not pre
vent them from disposing of any preliminary matter not affecting the
merits of the case.
SEC. 191. N o court can be opened, nor any judicial business trans
acted on Sunday, except:
1. To give instructions to a jury then deliberating on their verdict;
2. To receive a verdict, or discharge a jury;
3. To exercise the powers of a single magistrate in a criminal pro
ceeding;
4. And such other acts as are provided by law.
SEC. 192. Courts must be held at the places provided by law, except
for the determination of actions, special proceedings, and other matters
not requiring a jury, when they may, by consent of the parties therein,
be held at some other place.1

CHAPTER 7.
OF T H E CLERK OF T H E DISTRICT A N D CIRCUIT COURTS.
SECTION 1 9 3 . The clerk of the district court is, by virtue of his
' office, clerk of the circuit court.
officiai duty.
S E C . 1 9 4 . He shall keep his office at the county seat; shall attend
s . §843.
the sessions of the district and circuit courts himself, or by deputy;
keep the records, papers, and seals of both courts, and record their pro
ceedings as hereinafter directed under the direction of the judges of each
court respectively.
How deBignaS E C . 1 9 5 . The clerk of the district court shall, while acting as clerk
c.aÍ34 s 2,la o.
the circuit court, be known and designated as "clerk of the circuit
A*. '
' court;" and in all certificates and records relating to said court, signed
by him, he shall so designate himself. The deputy of the clerk of the

A.'

r
The court may hear a cause and render a
judgment or decree therein in vacation when
the parties consent thereto. Hatteriback ». Hoskins, 12 Iowa, 109; O'Hagen v. O'Hagen, 14
Iowa, 264.

To constitute the circuit court, the circuit
judge must be in the discharge of his official
duties at the time and in the place prescribed
by law for the sitting of that court. Hobart v.
Hobart, 45 Id., 501, 503.
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district court may perform any of the duties required by the clerk of
the district court, to be performed i n and f o r said circuit court; and
may sign all certificates and recoxds thereof, in the same manner and
with the same force and effect as the clerk of the district court.
SEC. 196. The records of each court consist of the original papers
constituting the causes adjudicated or pending i n that court, and the
books prescribed in the next section.8
SEC. 197. The clerk is required to keep the following books for the
business of the district and circuit courts severally:
1. A book containing the entries of the proceedings of the court,
which may be known as the " record book," and which is t o have an
index referring to each proceeding in each cause under the name of the
parties, both plaintiff and defendant, and under the name of each per
son named in either party;
2. A book containing an abstract of the judgments, having in sepa
rate and appropriate columns the names of the parties, the date of the
judgment, the damages recovered, costs, the date of the issuance and
return of executions, with entry of satisfaction and other memoranda;
which book may be known as the "judgment docket," and is to have
an index like that required for the record book;
3. A book in which to enter in detail the costs and fees in each action
or proceeding under the title of the same, with an index like that re
quired above, and which may be known as the " f e e book."
i. A book in which to enter the following matters in relation t o
any judgment under which real property is sold, entering them after
the execution is returned—the title of the action, the date of the judg
ment, the amount of damages recovered, the total amount of costs, and
the officer's return in full—which book may be known as the "sale
book," and is to have an index like those required above:
5. A book in which to make a complete record when required by
law;
6. A book to be called the "incumbrance book," in which the sheriff
shall enter a statement of the levy of every attachment on real estate,
as required by Part I I I of this code;
7. A book to be known as the " appearance docket," with an index
to the same, in which all actions entered in said docket shall be indexed
directly in the name of each plaintiff; and reversely in the name of each
defendant therein;
8. A book in which an index of all liens in district or circuit courts
shall be kept.'
SEC. 198. The clerk shall enter in said appearance docket, each suit
that shall be brought in the court, numbering them consecutively in
the order in which they shall have been commenced, which number
shall not be changed during the further progress of the suit. I n
entering the suits, the clerk shall set out the full name of all the par
ties, plaintiffs and defendants, as contained in the petition, or as subse
quently made parties by any pleading, proceeding, or order, and shall
give the date of the filing of the petition.
8
An affidavit filed as the basis of an order for
publication of the original notice in a suit to
foreclose a mortgage becomes part of the record
in the case. Bradley v. Jamison, 46 Iowa, 68.
1
The entry of a judgment in the "record
book,'1 and "in the "judgment docket," under
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Records consist
of.
R . § 345.
Books kept.
R. § 346, 3243.
0.26,§1,9GK A.
Record book.

Judgment
docket.

F e e book

Sale book.

Complete rec
ord.
Incumbrance
book.

Appearance
docket.

Index of liens.
Appearance
docket.
0 . 2 6 , 1 2 , 9 a . A.

the title of a single plaintiff and defendant,
with the addition of "et al." to the name of
the defendant, without an index referring to
each defendant, does not operate as notice to
third persons who were included as defendants.
Gumming s v. Long, 16 Iowa, 41.
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SEC. 1 9 9 . When the original notice shall be returned to the office
of the clerk, he shall enter in said docket so much of the return there
on as to show who of the parties have been served therewith, and the
manner and time of service.
SRAAE, c.26, $4,
SEC. 200. The clerk shall, immediately upon the filing thereof,
make in the appearance docket a memorandum of the date of the filing
of all petitions, demurrers, answers, motions, or paper of any other
description in the cause; and ho pleading of any description shall be
considered as filed in the cause, or be taken from the clerk's office until
the said memorandum is made.
26, § 5
9™A
'
SEC. 201. Immediately upon the sustaining or overruling of any
demurrer or motion; the striking out or amendment of any pleading;
trial of the cause; rendition of the verdict; entry of judgment; issu
ing of execution, or any other act or thing done in the progress of the
cause, the like memorandum thereof shall be made in said docket, giv
ing the date thereof, and the number of the book and page of the rec
ord where the entry thereof shall have been made, it being intended
that the appearance docket shall be an index from the commencement
to the end of a suit.
Records of both
SEC. 202. The district and circuit judges of any county, may, by a
S P
c°86, I(£ I2 G. joint order under their hands, direct that the records and minutes of
A
both courts be kept in one set of books. But all matters touching
decedent's estates, wills, administrations, guardians and heirs, and all
business relating thereto transacted in the circuit court, and also the
record of marriage licenses, shall be kept separate, in proper books
prepared for that purpose, as heretofore.
Report criminal
SEC. 203. The clerk of the district court is required to report to the
secretary of state, on or before the first Monday in November of each
R. § 349.
year, the number of convictions for all crimes and misdemeanors in
that court in his county for the year prceding; and such report shall
show the character of the offense and the sentence of punishment, the
occupation of the convict, whether he can read and write, his general
habits, and also the expenses of the county for criminal prosecutions
during the year, including, but distinguishing, the compensation of the
district attorney.
Not act as at
SEC. 204. The clerk, or deputy clerk of the district court is prohib
torney.
ited from holding the office of justice of the peace, or practicing,
O. 29, U a . A.
directly or indirectly, as an attorney or solicitor in the district or cir
cuit court.
same, c . 26, § s,

S G. A.

CHAPTER 8.
OF THE DISTRICT ATTORNEY.
To appear for
SECTION 2 0 5 . The district attorney shall appear for the state and
R88°*.COUnty' ^ e s e v e r a l counties composing his district, in all matters in which the
state or any such county may be a party or interested, in the district
and circuit courts of his district and before any judge on a writ of
habeas corpus sued out by a person charged or convicted of a public
offense within his district. When any of the above proceedings are
taken from his district to the supreme court, he shall furnish t o the

CHAP. 9 . ]
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attorney-general a brief, containing the substance thereof, and the
questions therein involved, before the proceeding is set for hearing in the
supreme court. He shall also appear f o r the state, or any county, in
any proceedings brought to his district from another on change of
place of trial. He may, in his discretion, appear before a magistrate
at the preliminary hearing of a criminal case; but nothing herein con
tained shall prevent the board of supervisors from employing other
counsel, in any case properly belonging to his duties, when they deem
it necessary."
opinton
SEC. 206. The district attorney shall, when requested, give his
in
opinion in writing, without fee, upon all questions of law submitted to B. $ sf¿.
him by any county officer within his district, which have reference to
the official duty of such officer, and, whenever requested by any such
officer, he shall prepare proper drafts for contracts, forms, and other
writings which may be wanted for the use of any county in his dis
trict, and he shall file in his office and preserve a copy of his opinions
thus furnished.
SEC. 207. All moneys received by the district attorney belonging to P»Y over
the people of the state, or any county, shall, immediately uj>on the B^IÍB.
receipt thereof, be paid by him to the officer, who by law is entitled to
the custody of the same/

CHAPTER 9.
OP ATTORNEYS AND COUNSELOBS.

SECTION 208. All persons, who by the laws heretofore in force were who may be:
permitted to practice as attorneys and councelors, may continue to ° at ^ 99 27C0
practice as such; and, hereafter, any person twenty-one yeaxs of age, c! ai, 13 o. À.
who is an inhabitant of this state, ana who satisfies any court of record
that he or she possesses the requisite learning, and is of good moral
character, may, by such court, be licensed to practice as an attorney
and counselor in all the courts of the state, upon taking an oath to
support the constitution of the United States and of this state, and to
faithfully discharge the duty of an attorney and counselor of the courts
of the state according to the best of his or her ability.
SEC. 209. Graduates of the law department of the Iowa StateUni- Graduates
of
UniTer
versity, shall be admitted by any court of record to practice as attorneys
"
and counselors in all the courts of the state, upon the production of
their diploma and taking the oath prescribed in the preceding section.
" A criminal cause is under the control of the members. Hopkins v. Clayton County, 32
district attorney until the supreme court acquires Id., 15.
jurisdiction, after which it is under the sole con.„ n
,
„ ef ve u •ls .en. _ ,b a
trol of the attorney-general. The State v. A I ^hT- a °h^e
?
?
^}
y
Flemina 13 Iowa 443
defendant in a criminal case to another county.
The board of supervisors has power to employf ^ e
nl
an attorney, or attorneys, to prosecute in a
county, which is forfeited for want of
criminal case properly belonging to the duties
of the district-attorney; and t i e board
t may
'
™
ahoul
o u t such
^ c ^ employment
emDlovmen^to^^mmiTto'ofTte^wn
out
to a committee of its own C m n <*
t v ^be
M abx?*0 eul^
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SEC. 210. Any practicing attorney of another state, having profes
sional business in the courts of this state, may be admitted to practice
in either of such courts, upon taking the oath aforesaid.
SEC. 211. I t is the duty of an attorney and counselor:
1. To maintain the respect due to the courts of justice and judicial
officers;
2. To counsel or maintain no other actions, proceedings or defenses
than those which appear to him legal and just, except the defense of a
person charged with a public offense;
3. To employ, for the purpose of maintaining the causes confided
to him, such means only as are consistent with truth, and never to seek
to mislead the judges by any artifice or false statement of fact or law;
4. To maintain inviolate the confidence, and, at any peril to him
self, topreserve the secret of his client;
5. To abstain from all offensive personalities, and to advance no fact
prejudicial to the honor or reputation of a party or witness, unless re
quired by the justice of the cause with which he is charged;
6. Not to encourage either the commencement or continuance of an
action or proceeding from any motive of passion or interest;
7. Never to reject, for any consideration personal to himself, the
cause of the defenseless or the oppressed.
SEC. 212. An attorney and counselor who is guilty of deceit or col
lusion, or consents thereto, with intent to deceive a court, or judge, or.
a party to an action or proceeding, is liable to be disbarred, and shall
forfeit to the injured party treble damages, to be recovered in a civil
action.
SEC. 213. An attorney and counselor has power:
1. To execute in the name of his client a bond, or other written in
strument, necessary and proper for the prosecution of an action or pro
ceeding about to lie or already commenced; or for the prosecution or
defense of any right growing out of an action, proceeding, or final
judgment rendered therein;
2. To bind his client to any agreement, in respect to any proceeding
within the scope of his proper duties and powers; but no evidence of
any such agreement is receivable, except the statement of the attorney
himself, his written agreement signed and filed
with the clerk, or an
entry thereof upon the records of the court ;w
3. To receive money claimed by his client in an action or proceed
ing during the pendency thereof, or afterward, unless he has been pre
viously discharged by his client, and upon payment thereof, and not
otherwise, to discharge the claim or acknowledge satisfaction of the
judgment.

"The record of an agreement between attor
neys respecting a matter in litigation, based
upon testimony or affidavits offered after the
agreement was disputed, constitutes no stronger
evidence than the testimony or affidavits them
selves, and is not conclusive upon the objecting
party. Hillier v. Landis, 44 Iowa, 223. BECK,
J., dissenting.
In this case a motion was made to amend the
record by adding thereto the statement that, by
agreement of counsel, the case was to be heard
by the court and a decree rendered in vacation,
as of the term at which i t was submitted. The
motion was supported by âffidavits and opposed
by counter-affidavits denying the existence of
such agreement. The court below sustained the

motion. It was held by the supreme court that
such a record was not sufficient to establish the
alleged agreement, and reversed the judgment.
An attorney employed to secure the possession
of real property by legal proceedings, cannot
bind his client by an agreement to pay the party
in possession a sum of money in consideration of
the surrender of the possession. Stuck v. Reese,
1 5 Id., 1 2 2 .
The record of an agreement between attorneys
respecting a matter in litigation, based upon tes
timony or affidavits offered after the agreement
is disputed, is no stronger evidence than the tes
timony or affidavits themselves, and is not con
clusive upon the objecting party. Heller v.
Landis, 44 Id., 223.
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SEC. 214. The court may, on motion, for either party and on the May B
E REQUR
IED
showing of reasonable grounds therefor, require the attorney for the ^P r ó v e a u t h o r adverse party, or for any one of the several adverse parties, t o produce, R . § 2707.
or prove by his own oath or otherwise, the authority under which he
appears, and, until he does so, may stay all proceedings by him on
behalf of the parties for whom he assumes to appear.
SEC. 215. A n attorney has alien for a general balance of compen- LIEN: EXTENT of.
sation upon :
C! 167'°^ 2, is G.
1. Any papers belonging to his client, which have come into his Ahands in the course of his professional employment;
2. Money in his hands belonging to his client;
3. Money due his client in the hands of the adverse party, or
attorney of such party, in an action or proceeding i n which the
attorney claiming the lien was employed, from the time of giving
notice in writing to such adverse party, or attorney of such party, if
the money is in the possession or under the control of such attorney,
which notice shall state the amount claimed, and, in general terms, for
what services.
4. After judgment in any court of record, such notice may be given
and the lien made effective against the judgment debtor, by entering
the same in the judgment docket opposite the entry of the judgment.1
SEC. 216. Any person interested may release such lien, by executing f^2r7e¿Jased*
a bond in a sum double the amount claimed, or i n such sum as may be
fixed by a judge, payable to the attorney, with surety t o be approved
by the clerk of the supreme or district court, conditioned t o pay an
amount finally found due the attorney for his services, which amount
may be ascertained by suit on the bond. Such lien will be released,
unless the attorney, within ten days after demand therefor, files with
the clerk a full and complete bill of particulars of the services and
amount claimed for each item, or written contract with the party for
whom the services were rendered. 7
SEC. 217. Any court of record may revoke or suspend the license of License rean attorney or counselor at law to practice therein, and a revocation or
suspension in one county operates to the same extent in the courts of
all other counties."
1
The lien of an attorney on the moneys due
to his client and in the bands of the adverse
party, is binding from the date of notice to such
party, and will have priority over proceedings
in garnishment wherein the notice is subse
quently served. Myers v. McHuqh, 16 Iowa,
335. But where the right to set off a judgment
recovered in one action against that recovered
in another between the same parties arises before
notice of the lien is given, the right of set-off is
superior. Hurst v. Sheets et al., 21 Id., 501.
At any time before an attorney gives notice to
the adverse party of his lien for fees upon money
due his client, and in the absence of collusion
between the parties to the suit, it is entirely
competent for them to settle without reference
to the claim of the attorney for his fees. Casar
v. Sargeant, 71d., 317.
An attorney is entitled to a lien for his servi
ces- in an action by giving notice thereof to the
adverse party, against whom the judgment has
been rendered, and after such notice the latter
cannot escape responsibility to the attorney by

paying the money to the clerk, though the
attorney have notice thereof, nor do any act to
defeat the lien, which can only be discharged by
payment or legal proceedings. Fisher v. The
City of Oskaloosa, 28 Id., 381.
The claim by an attorney of a lien on the
judgment must he in writing to bind the judg
ment creditor. Phillips v. Gorman, 43, Id., 101.
See second head note on page 350, 48 Iowa.
y A, an attorney, claimed a lien upon a judg
ment which he had recovered for his client, C,"
and subsequently the latter filed a bond, in con
formity with section 216 of the code, to discharge
the lien. Held, that the lien was not kept in
force by the filing of a bond by the attorney in
compliance with sections 225 and 226 of the code.
Cross v. Ackley, 40 Iowa, 493.
1
In order to revoke or suspend the license of
an attorney there must be an accusation and
charges—a notice and a " d a y in court"; and
it cannot be done summarily by order of the
court. The State of Iowa v. Start, 7 Iowa, 499.
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B . § 2714.
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R. § 2715.
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B. § 2716.
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when guilty.
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SEC. 218. The following axe sufficient causes for revocation or sus
pension:
1. When he has been convicted of a felony, or misdemeanor involv
ing moral turpitude, in either of which cases the record of conviction is
conclusive evidence;
2. When he is guilty of a willful disobedience or violation of the
order of the court, requiring him to do or forbear an act connected
with, or in the course of his profession;
3. For a willful violation of any of the duties of an attorney or
counselor as hereinbefore prescribed;
4. For doing any other act to which such a consequence is, by law,
attached.
SEC. 219. The proceedings t o remove or suspend an attorney may
be commenced by the direction of the court, or on motion of any indi
vidual. I n the former case, the court must direct some attorney to
draw u p the accusation; in the latter, the accusation must be drawn
u p and sworn to by the person making it.
SEC. 220. If the court deem the accusation sufficient t o justify
further action, it shall cause an order to be entered requiring the accused
t o appear and answer on a day therein fixed, either at the same or a
subsequent term, and shall cause a copy of the accusation and order to
be served upon him personally."
SEC. 221. To the accusation he may plead or demur, and the issues
joined thereon shall, i n all cases, be tried by the court, all the evidence
being reduced to writing, filed and preserved.
SEC. 222. If the accused plead guilty, or fail to answer, the court
shall proceed to render such judgment as the case requires.
SEC. 223. I n case of a removal or suspension being ordered by a
district or circuit court, an appeal therefrom lies to the supreme court,
and all the original papers, together with a transcript of the record,
shall thereupon be transferred to the supreme court, to be there con
sidered and finally acted upon. A judgment of acquittal by the district
or circuit court is final.
SEC. 224. A n attorney who receives the money or property of his
client in the course of his professional business, and refuses to pay or
deliver it in a reasonable time after demand, is guilty of a misdemeanor.
SEC. 225. When the attorney claims to be entitled t o a lien upon
the money or property, he is not liable to the penalties of the preceding
section, until the person demanding the money proffers sufficient secur
ity for the payment of the amount of the attorney's claim when it is
legally ascertained.
SEC. 226. Nor is he in any case liable as aforesaid, provided he gives
sufficient security that he will pay over the whole, or any portion
thereof, to the claimant when he is found entitled thereto. b

» A proceeding upon charges preferred by a pliance with the same rules as in ordinary acprivate prosecutor to disbar an attorney is a spe- iions. The State v. Clarke, 46 Iowa, 155.
cial proceeding wherein a change of venue on
b
See note y, ante, p. 45.
account of the prejudice of the judge may be
granted on the same conditions and upon com-
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CHAPTER 10.
O F JURORS.

S E C T I O N 227. All qualified electors of the state, of good moral charwho oompeacter, sound judgment, and in full possession of the senses of hearing p.u§'272o.
and seeing, are competent jurors in their respective counties.
SEC. 228. The following persons are exempt from liability to act as WHO EXEMPT,
jurors: All persons holding office under the laws of the United States R"8 2721'
or of this state; all practicing attorneys, physicians, and clergymen;
all acting professors or teachers of any college, school, or other institu
tion of learning; and all persons disabled by bodily infirmity, or over
sixty-five years of age.
SEC. 229. Any person may also be excused from serving on a jury WHEN EXCUSED,
when his own interests or those of the public will be materially injured B*§ 2722"
by his attendance, or when the state of his own health, or the death,
or the sickness of a member of his family, requires his absence.
SEC. 230. Unless the judge otherwise orders, jurors shall be sum- WHEN to attend:
for
moned to appear at ten o clock a. m. of the second day of the term, at
R
273s
which time they shall be called and all excuses heard and determined - S by the court. If any person summoned fail to appear without sending
a sufficient excuse, the court shall issue a rule returnable at that or the
succeeding term, requiring him to appear, and show cause why he should
not be fined for contempt, and unless he renders a sufficient excuse f o r
such failure, the court may fine him in any amount not exceeding ten
dollars, and shall require him to pay the costs, and stand committed
until the fine and costs are paid.
SEC. 231. The number of grand jurors shall be fifteen, and in coun- NUMBER.
ties containing less than fifteen thousand inhabitants as shown by the K" * 273a"
last preceding census, the trial jurors shall consist of the same number,
unless the judge otherwise orders. But in counties containing a greater
number of inhabitants, the number of trial jurors shall be twenty-four.
SEC. 232. Should there not be the nu-mber of trial jurors in attend- Failure of triai
ance, as provided in the preceding section, by reason of a failure of the tënd™ to
persons summoned to attend, or because excused as provided in section
two hundred and thirty of this chapter, the requsite number of persons
to supply the deficiency shall be drawn in the same manner as provided
in sections two hundred and forty and two hundred and forty-one of
this chapter. The persons so drawn shall be forthwith summoned to
appear, and serve as trial jurors during the term.
SEC. 233. If, in the judgment of the court, the business of the term Disoha-ge of.
does not require the attendance of all, or a portion of the trial jurors,
they, or such portion as the court deems proper, may be discharged.
Should it afterward appear that a jury is required, the court may direct
them to be resummoned, or impanel a jury from the bystanders.
SEC. 234. Two jury lists, one consisting of seventy-five persons to LISTS.
serve as grand jurors, and one consisting of one hundred and fifty per- | 6 27 | 8 3; 13 0
sons, or, in counties containing more than twenty thousand Inhabitants, A. ' '
of two hundred and fifty persons, to serve as trial jurors, and composed
of persons competent and liable to serve as jurors, shall annually be
made in each county from which to select jurors for the year commenc
i n g on the first day of January.0

« That the lists of grand and petit j a r o » fee- fraud, sufficient cause for setting aside an in
fected under section 234, and accompanying the dictment. The State v. A nsáleme, 15 Iowa, 43.
proper election returns, are not authenticated by See State v. De Long, 12 Id., 453.
a formal certificate, is not, in the absence of
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SEC. 235. Should there be less than the required number of such
persons in any county, the list shall comprise all those who answer the
above description in the same proportion.
How selected.
SEC. 236. On or before the first Monday in September in each year,
B . § 2725.
the county auditor shall apportion the number to be selected from each
election precinct, as nearly as practicable in proportion to tile number
of votes polled therein at the last general election, and shall deliver a
statement thereof to the sheriff.*1
Sheriff t o serve
SEC. 237. The sheriff shall cause a written notice to be delivered to
notice.
one of the judges of election in each précinct of the county, on or
R . § 2726.
before the day of the general election in each year, informing them of
the number of jurors apportioned for the ensuing year to then: respect
ive precincts.
Duty of j u d g e
SEC. 238. The judges shall thereupon make the requisite selection,
of eleotion.
and return lists of names as selected to the auditor with the returns of
R . § 2727.
the election, and in case the judges of election shall fail to make and
return said lists as herein required, the county canvassers shall, at the
meeting to canvass the votes polled in the county, make such lists for
the delinquent precincts, and the auditor shall file said lists in his office
and cause a copy thereof to be recorded in the election book.
Term of ser
SEC. 239. Grand jurors shall be selected for the first term in the
vice.
year at which jurors are required, commencing next after the first day
B . §2729.
of January in each year, and shall serve for one year. Trial jurors
shall be selected for each term wherein they are required; but no per
son shall be required to attend as a trial juror more than two terms in
the same year, and in counties containing a population of more than
Challenge.
C. 157, § 5,18 G . five thousand inhabitants, it shall be a cause of challenge that the per
son has served on a jury in a court of record within one year, unless he
be a member of the regular panel.®
_
SEC. 240. A t least twenty days prior to the first day of any term at
Auditor write
name.
which a jury is to be selected, the auditor or his deputy, must write out
B . § 2730.
the names on the lists aforesaid which have not been previously drawn
Amended b y
Ch. 184,17 G . A. as jurors during the year, on separate ballots, and the clerk of the dis
trict court, or his deputy, and sheriff [or his deputy] having compared
said ballots with the lists, and corrected the same, if necessary, shall
place the ballots in a box provided for that purpose.
SEC. 241. After thoroughly mixing the same, the clerk, or his deputy,
Clerk t o d r a w :
issue precept.
R. § § 2731,2733. shall draw therefrom the requisite number of jurors to serve as afore
said, and shall, within three days thereafter, issue a precept to the
sheriff, commanding him to summon the said jurors to appear before
the court as provided in section two hundred and thirty of this chapter/
SEC. 242. The sheriff shall immediately obey such precept, and, on
Sheriff t o serve.
B. § 2734.
or before the day for the appearance of said jurors, must make return
thereof, and on failure to do so, without sufficient cause, is liable to be
fined for a contempt in any amount not exceeding fifty dollars.
Grand j u r o r s t o
SEC. 243. Except when required at a special term which has been
attend.
called in vacation, the grand jury need not be summoned after the first
B. § 2736.
Same.
R . § 2724.

d
The statute in relation to the mode of obtain
ing jurors was held to be directory, and a sub
stantial compliance with its provisions sufficient.
The State ». Carney et al., 20 Iowa, 82.
In The State v. Brandt, 41 Id., 593, it was held
by a majority of the court that an indictment will
not be set aside for mere irregularities in the selec
tion of the grand jury, but that i t will when there

is a departure from the requirements of the stat
ute affecting the substantial rights of the defend
ant; following State v. Carney, supra.
' See as to conflict between this section and
section 2723 of the Revision of 1860.
' See State v. Munzenmaier, 24 Iowa, 87.

CHAP. 1 1 . ]

53

SECTJBITIES A N D INVESTMENTS.

term, but must appear at the next term without summons, under the
same penalty as though they had been regularly summoned.
SEO.244. Where, from any cause, the persons summoned t o serve when precept is
as grand or trial jurors fail t o appear, or when from any cause the court R?§2738.
shall decide that the grand or trial jurors have been illegally elected or
drawn, the court may set aside the precept under which the jurors were
summoned, and cause a precept t o be issued to the sheriff commanding
him to summon a sufficient number of persons f r o m the body of the
county, to serve as jurors at the term of court then being holden, which
precept may be made returnable forthwith, or at some subsequent day
of the term, in the discretion of the court.®
SEC. 245. A t the close of each term the clerk of the court must HOW paid,
make out a certificate t o each juror of the amount to which he is fbf».2739' 00de
entitled for his services, which certificate shall authorize the county Amendedby
auditor to issue a warrant t o each juror for the said amount on the IOTÏ. ' ™
county treasurer without the same being audited by the board of super
visors.

CHAPTER Í1.
OF SECUBITIES AND INVESTMENTS.

SECTION 246. Whenever security is required to be given by law, or
by order on judgment of a court, and n o particular mode is prescribed,
it shall be by bond.
SEC. 247. Such security, when not otherwise directed, may, if f o r
the benefit of individuals, be given to the party intended t o be thereby
secured. If in relation t o the public matters concerning the inhabit
ants of one county or part of a county, it may be made payable t o the
county; if concerning the inhabitants of more than one county, it may
be made payable t o the state. But a mere mistake i n these respects
will not vitiate the security.11
SEC. 248. No defective bond or other security, or affidavit, i n any
case, shall prejudice the party giving or making it, provided it be so
« Where, in a civil action, after all of the regu
lar jurors but one had been excused by the court,
a party demanded and insisted upon having the
regular jury, and the court, after the one remain
ing juror was called, ordered the sheriff to fill up
the panel with talesmen, and the cause being
tried by one regular juror and eleven talesmen,
i t was held, that there was no such abuse of the
discretion vested in the court below as to the
manner of obtaining the requisite number of
petit jurors, as to warrant the interference of the
supreme court. Emerick e. Sloan, 18 Iowa, 139.
Where a challenge, for the cause that the juror
was not of the regular panel, and had served as
a juror in a court of record within one year before
that time, is overruled, and the party making the
challenge fails to exhaust his peremptory challen
ges, the action of the court, though erroneous,

Form of.
5 4US
"
ror whose

¿eT0etf*ewhen
it!

will be held to be error without prejudice.
Barnes v. The Incorporated Town of Newton,
46 Id., 567.
11
A mistake as to the name of the obligee in
a sheriff's bond will not operate to render i t in
valid. Charles v. Haskins, 11 Iowa, 329.
Where a guardian's bond was made payable
to the county instead of to the parties interested,
it was held not invalid as to the latter, and that
suit might be brought thereon in the name of
any one intended to be secured who has sustained
any injury by a breach thereof. Nor will the
fact that the bond is thus made payable, or the
failure of the proper officer to enter of record
the approval thereof, invalidate the title derived
under the guardian's sale. Pursley v. Hayes,
22 Id., 11.
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rectified within a reasonable time after the1 defect is discovered, as not
to cause essential injury to the other party.
SEC. 249. The surety in every bond provided for by this code, must
be a resident of this state, and worth double the sum to be secured be
yond the amount of his debts, and have property liable to execution in
this state equal to the sum to be secured. Where there are two or
more sureties in the same bond, they must,
in the aggregate, have the
qualification prescribed in this section.J
SEC. 250. The officer whose duty it is to take a surety in any bond
provided for by this code, shall require the person offered as surety to
make affidavit of his qualification, which affidavit may be made before
such officer, or other officer authorized to administer oaths. The tak
ing of such an affidavit, shall not exempt the officer from any liability
to which he might otherwise be subject for taking insufficient security.*
SEC. 251. Where investments of money are directed to be made,
and no mode of investment is pointed out by statute, they must be
made in the stocks or bonds of this state, or of those of the United
States, and upon bond or mortgage of real property of the clear unin
cumbered value of at least twice the investment.
SEC. 252. When such investment; is made by order of any court, the
security taken shall in no case be discharged, impaired, or transferred,
without an prder of the court to that effect entered on the minutes
thereof.
, .
"
SEC. 253. The clerk or other person appointed in such cases to make
the investment, must receive all moneys as they become due thereon,
and apply or reinvest the same under the direction of the court, unless
the court appoint some other person to do such acts.
SEC. 254. Once in each year, and oftener if required by the court,
the person so appointed must, on oath, render to the court an account
in writing of all moneys so received by him, and of the application
thereof.
SEC. 255. When it is admitted by the pleading or examination of a
party that he has in his possession, or under his control, any money or
property capable of delivery, which is in any degree the subject of liti-

1
The power given to the court to allow an
amendment of a defective bond or other security,
under section 248 above, was held not to author
ize the fixing of an omitted stamp to an appeal
bond in a case appealed from a justice of the
peace. Hughes v. Strickler, 19 Iowa, 413, 418.
The jurat of an affidavit, offered in evidence,
may be amended by adding thereto a reference
to the notarial seal of the notary before whom
the affidavit was made, which reference v a t
omitted in the original jurat. Hallett ». The C.
& N. W. R'y Co., 22 Id., 259.
The affidavit may be amended in substance as
well as in form. Langworthy ». Waters et al.,
11 Id., 432.
Where the penalty in an attachment bond is
for too small an amount, the same may be
amended by filing a new bond in the proper
amount. Gourley v. Carmody, '23 Id., 212; El
liott v. Stevens & Co., 10 Id., 418.
So, also, where an attachment bond recited
that the proceedings were being had in the Dis
trict Court of a county which was not the one in
which the action was in fact commenced ; held,
that the defect could be cured by an amended

bond being filed. Holmes & Avery ». Budd,
11 Id., 186.
An affidavit for an attachment may be amend
ed, and the plaintiff will not be prejudiced by
the defect corrected; nor is it necessary to issue
and levy a new writ upon the property attached.
Wadstcorth & Wells ». Cheeney & Stinson, 13
Id., 576.
J The sureties in the aggregate, if more than
one, must have the qualifications required by the
statute. Per DILLON, J., in Wasson ». Mitchell,
18 Iowa, 154.
k
A justice of the peace may refuse to accept
the surety on an appeal bond, unless he will jus
tify that he is worth the required amount over
and above his liabilities and property exempt
from execution. Lane
Wilson ». Goldsmith,
23 Iowa, 24Ó.
The act of the clerk in passing upon the suffi
ciency of a stay bond is not a judicial one, and
he is liable to any damages accruing to the judg
ment creditor by reason of his negligence in ap
proving an insufficient bond. Hubbard ». Switzer, 47 Id., 681.
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gation, and which is held by him as trustee for another party, the
court, or judge thereof, may order the same to be deposited in the office
of the clerk, or delivered to such party, with or without security, sub
ject to the farther direction of the court; or may order such money to
be deposited in a bank with the consent of the parties in interest, to
the credit of the court in which the action is pending, and the same
shall be paid out by such bank, only upon the check of the clerk an
nexed to the certified order of the court directing such payment. 1
SEC. 256. Whenever a court, or judge, i n the exercise of its or his
authority, has ordered the deposit or delivery of money or other prop
erty, and the order is disobeyed, the court, besides punishing the diso
bedience, may make an order requiring the sheriff t o take the money
or property, and deposit or deliver it in conformity with the directions
of the court or judge.
SEC. 257. The sheriff has the same power in such cases, as when
acting under an order for the delivery of personal property.
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CHAPTER 12. .
OF NOTABLES PUBLIC.
S e c t i o n 258. The governor may appoint and commission one or
more notaries public in each county, and may at any time revoke such
appointment. The commissions of all notaries public heretofore, or
hereafter, issued prior to the fourth day of July, A. D. 1876, shall exiire on that day, and commissions subsequently issued shall be for n o
onger period than three years, and all such commissions shall expire on
the fourth day of July in the same year. The secretary of state shall,
on or before the first day of June, A. D. 1876, and every three years
thereafter, notify each notary when his commission will expire.m
SEC. 259. ' Before any such commission is delivered to the person
appointed, he shall:
1. Procure a seal upon which shall be engraved the words "notarial
seal " and " Iowa," with his surname at length, and at least the initials
of his christian name;
2. Execute a bond to the state of Iowa in the sum of five hundred
dollars, conditioned for the true and faithful execution of the duties
of his office, which bond shall be approved by the clerk of the district
court of the proper county;
8. Write on said bond, or a paper attached thereto, his signature,
and place thereon a distinct impression of his official seal;
4. File such bond with attached papers, if any, in the office of the
secretary of state;
5. Remit to such secretary the fee required by law.
When the secretary of state is satisfied that the foregoing particulars

F o r what time
appointed.
R. § 195.

f

1
Money paid to the clerk of the courts, upon
a judgment recorded in his office, is received by
him in virtue of his office, and upon his failure
to pay the same over to the judgment creditor,
an action may be maintained on his official bond.
Morgan v. Long, 29 Iowa, 434.

What done be
fore commis
sion issued.
R. § § 200,207,
208, 209, C. 60,
12 Q. A.

notaiy public must be in the county for which he
is a notary, or the acknowledgment will be de
fective. Willard v. Cramer, 36 Iowa, 22.
Affixing his seal with the county engraven
thereon, does not cure the defect. Id.
The record of a bill of sale or other instrument
thus defectively acknowledged does not impart
•"The certificate of acknowledgment of a notice. Id.
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have been fully complied with, he shall deliver the commission to the
person appointed.11
SEC. 260. W h e n the secretary of state delivers the commission t o
the person appointed, he shall make a certified copy thereof and for
ward the same t o the clerk of the district court of the proper county,
who shall file and preserve the same in his office, and i t snail be deemed
sufficient evidence t o enable such clerk to certify t h a t the person so com
missioned is a notary public during the time such commission is i n
force.
SEC. 261. Should t h e commission of any person appointed notary
public be revoked by the governor, the secretary of state shall immedi
ately notify such person, and the clerk of the district court of the
proper county, through t h e mail.
SEC. 262. Each notary is invested with the powers and shall per
form the duties which pertain t o that office by the custom and law of
jnerchants.
SEC. 263. Every notary public i» required t o keep a true record of
all notices given or sent by him, with the time and manner in which
the same were given or sent, and the names of all the parties to whom
the same were given or sent, with a copy of t h e instrument in relation
t o which the notice is served, and of the notice itself.0
SEC. 264. On the "death, resignation, or removal f r o m office, of any
notary, his records, with all his official papers, shall, within three
months therefrom, be deposited in the office of t h e clerk of the district
court i n t h e county f o r which such notary shall have been appointed;
and if any notary, on his resignation or removal, neglects for three
months so t o deposit them, he shall be held guilty of a misdemeanor
and be punished accordingly, and be liable in an action t o any person
injured by such neglect; and if an executor or administrator of a
deceased notary willfully neglects f o r three months after his accept
ance of t h a t appointment, t o deposit the records and papers of a
deceased notary which came into his hands i n said clerk's office, he
shall be held guilty of a misdemeanor and punished accordingly.
SEC. 265. If a notary remove his residence f r o m the ' county f o r
which he was appointed, such removal shall be taken as a resignation.
SEC. 266. Each clerk aforesaid shall receive and safely keep all such
records and papers of t h e notary in the cases above named, and shall
give attested copies of them under the seal of his court, f o r which he
may demand such fees as by law may be allowed t o the notaries, and
such copies shall have the same effect as if certified by t h e notary.

" A notary public is a public officer, and while
acting de facto, his acts affecting third persons
cannot be assailed. Keeney v. Leas & Lyon, 14
Iowa, 464.
Where a notary was duly appointed by the
governor, but failed t o file a bond as required by
law; held, that he was an officer de facto, but
not de jure. Id.
The certificate of a notaiy public must be
authenticated by an impression thereon of his
notarial seal containing the name of the state,
and in the absence of such authentication, a
deposition will be suppressed. Stephens v. Wil
liams, 46 Id., 540.
The clerk of the county in and for which a
notary public is appointed, may certify t o the
fact of- his appointment, but cannot certify t o
the genuineness of the notaries' signature, which

can only be evidenced by the proper notarial
seal. Id.
Where the only seal attached t o the notary's
certificate was a wafer with the name and resi
dence of the notary written thereon with a pen,
it was held to be insufficient as a seal. Id.
A certificate of acknowledgment of a notary
ublic which fails t o show the county for which
e is such notary, is fatally defective, and affix
i n g his seal upqn which the name of the county
is engraven, will not cure the defect. Willard
v. Cramer, 36 Id., 22.
° The certificate of a notary public, showing
the manner in which notice of protest was served
Upon parties, is not rendered inadmissible as evi
dence, because it was not made at the time of
the presentation and protest. Chatham Bank v
Allison, 15 Iowa, 357.

E
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CHAPTER 13.
OF COMMISSIONERS 1ST OTHER STATES.
S E C T I O N 267. The governor may appoint and commission i n each
of the United States and territories, one or more commissioners, to con
tinue in office for the term of three years from the date of commis
sion, unless such appointment shall be sooner revoked by the gover
nor; such commissioners, when qualified as hereinafter provided, shall
be empowered to administer oaths, take depositions and affidavits t o be
used in the courts of this state, and to take acknowledgments of proof
of deeds and other instruments to be recorded and used in this state.
SEC. 268. Each commissioner, exercising the authority conferred
upon him by this chapter, shall have an official seal, on which shall be
engraved the words " COMMISSIONER FOR I O W A , " with his surname at
length, and at least the initials of his christian name; also the name of
the state in which he has been commissioned to act, which seal must
be so engraved as to make a clear impression on wax or wafer.
SEC. 269. A signature and impression of such seal of any commis
sioner, qualified as herein provided, and corresponding with that on file
in the office of the secretary of state, shall be entitled to the same
credit as evidence in the courts and public offices of this state, as t h e
signature and seal of a clerk of the district court or notary public of
this state.
SEC. 270. Such commissioner is authorized to demand for his servi
ces the same fee as may be allowed for similar services by the laws of
the state in which he is to exercise his office.
SEC. 271. Oaths administered by any such commissioner, affidavits
and depositions taken by him, and acknowledgments as aforesaid cer
tified by him over his official signature and seal, are made as effec
tual in law to all intents and purposes, as if done and certified by a
clerk of the district court or justice of the peace of this state.
SEC. 272. Before such commissioner can perform any of the duties
of his office, he is required to take and subscribe an oath that he will
support the constitution of the United States and the constitution of
the state of Iowa, and that he will faithfully perform the duties of
such office; which oath shall be taken and subscribed before some
judge or clerk of a court of record in the state i n which the commis
sioner is to exercise his appointment, and certified under the hand of
the person taking it, and the seal of his court, or before a duly author
ized commissioner for Iowa, resident i n said state, which certificate
shall be filed in the office of the secretary of state of this state, and on
which shall be the official signature and a clear impression of the offi
cial seal of such commissioner.
SEC. 273. The secretary of state, upon the reception of the certifi
cate as provided in section two hundred and sixty-nine of this chapter,
shall examine the same, and if this chapter has been strictly complied
with, it shall be his duty to forward to said commissioner a certificate
properly attested, that he has been duly commissioned a commissioner
for Iowa; and that he is duly qualified as required by the laws of
Iowa authorizing the appointment of commissioners i n other states;
and it shall be the further duty of the secretary of state to forward a
duplicate of said certificate to the secretary of state in which said com
missioner may have been appointed.
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SEC. 274. The secretary of state shall cause to be published with
the session laws of each general assembly, a full and complete list of
all commissioners for Iowa who are duly qualified, and whose commis
sions do not expire on or before the fourth day of July of the year in
which such publication is made, which list shall give the post office
address, date of qualification, and date of expiration of the commission
of each commissioner.
SEC. 275. Commissioners of the like nature appointed in this state,
under the authority of any other of the United States or territories, are
hereby invested with the authority of a justice of the peace to issue
subpoenas, requiring the attendance of witnesses before them to give
their testimony by deposition or affidavit, in any matter in which such
deposition or affidavit may be taken by the law of such other state,
and they are also authorized to administer oaths in any matter in rela
tion to which they are required or permitted by such law of the other
states; and false swearing i n such cases is hereby made subject to the
penal laws of this state relating to penury; provided that such com
missioner shall cause to be filed in the office of the secretary of state a
certificate of the secretary of the state or territory for which he claims
to act, that he is properly appointed and qualified as required by the
laws of said state, and has in his possession a certificate that this sec
tion has been complied with.
SEO. 276. The secretary of state shall keep in his office a complete
record of all appointments made by the governor, pursuant to the pro
visions of this chapter.

CHAPTER 14.
OF T H E ADMINISTRATION OF OATHS,

SECTION 277. The following officers are authorized to administer
oaths, and take and certify the acknowledgment of instruments in
writing: Each judge of the supreme court; each judge of the district
court; each judge of the circuit court; the clerk of the supreme court;
each clerk 01 the district court as such, or as clerk of the circuit court;
each deputy clerk of the district and circuit courts; each county
auditor; each deputy county auditor; each sheriff and his deputies, in
cases where they are authorized by law to select commissioners or ap
praisers, or to impaneljurors for the view or appraisement of property,
or are directed as an official duty to have property appraised, or take
the answers of garnishees; each justice of the peace within his county;
each notary public within his county.
[The governor of the state, the secretary of state, the auditor of
Governor,
treasurer, sec
retary and audi* state, and the treasurer of the state, are authorized to administer oaths
tor administer
in any matter pertaining to the business of their respective offices, or
oaths.
Amendment b r that may come before them for consideration and action as members
ch. 62, 18 CL A . of the executive council.]
(Took effect by publication in newspapers, March 30,1880.)
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SEC. 278. Persons conscientiously opposed to swearing may affirm,
and shall be subject t o the penalties of perjury as in case of swearing.
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COUNTIES.

TITLE IV.
RELATING TO COUNTY, TOWNSHIP, TOWN, A N D CITY
GOVERNMENT.

CHAPTER 1.
OF COUNTIES.

Section 279. Each county is a body corporate for civil and political
purposes only, and as such may sue and be sued; shall keep a seal such
as provided by law; may acquire and hold property and make all con
tracts necessary or expedient for the management, control, and im
provement of the same; and, for the better exercise of its civil and
political powers, may make any order for the disposition of its prop
erty, and may do such other acts and exercise such other powers as may
be allowed by law.*
Sec. 280. Counties bounded by a stream or other waters, have conCurrent jurisdiction over the whole of the waters lying between them.

Body corpoj£t§22i°wers'

Jurisdiction.
* "

E §223

RELOCATION—COUNTY SEAT.

Sec. 281. Whenever the citizens of any county desire the re-location county seat reof their county seat, they may petition their board of supervisors res9
A
pecting the same at any regular session.
Sec. 282. Such petition shall designate the place at which the peti- petition for.
tioners desire to have the county seat re-located, and shall be signed by Same ' H 2,3.
none but legal voters of said county, and shall be accompanied by affi
davits sufficient to satisfy said board that the signers are all legal voters
of said county, and that the signatures on said petition are all genuine.
Sec. 283. Remonstrances, signed by legal voters of the county only, Remonstrances
and. verified in like manner as the petition, may also be presented to the same" § a.
board. If the same persons petition and remonstrate they shall be
a
Counties are not held liable to private actions
for the neglect of their officers in respect to highways, unless the statute has by express provision created the liability. Soper v. Henry
County, 26 Iowa, 264. _
Counties are corporations for political purposes,
and as such are clothed with the attribute of
perpetual succession. Prescott ». Oonser, 34 Id.,
175, 177.
_
_
A county as a municipal corporation having
authority to hold and dispose of lands granted
to it, possesses the incidental power, the same
as a natural person, to do, through its proper
officers, whatever in their judgement may be necessary to preserve and protect its interests in and

title to the same. I t was accordingly held that
a county, through its board of supervisors, in
view of the fact that its interests and claims in
respect to the swamp lands under congressional
ana state grants, were involved in doubt, might
make a valid contract with an individual, to t h e
effect that in case he should succeed through his
efforts and labor in having the claims of the
county established and allowed by the general
government, he should be entitled to receive, as
compensation for his services, one-half the land,
or the indemnity granted in lieu thereof. Allen
». Cerro Gordo County, 34 Id., 54. Nor is i t
necessary that such contract should be submitted
to-a vote of the people. Id.
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counted only on the remonstrance, and if a greater number of legal
voters remonstrate against the relocation than petition for it, no elec
tion shall be ordered.
SEC. 284. Sixty days' notice of the presentation of such petition
shall be given by three insertions in a weekly newspaper, if there be
one printed in the county; if no paper be therein printed, by posting
the same in every township in the county, and on the door of the court
house therein.b
SEC. 285. Upon the presentation of such a petition, signed by at least
one-half of all the legal voters in the county as shown by the last pre
ceding census, if the notice hereinbefore prescribed shall have been
given, the board shall order that at the next general election a vote
shall be taken between said place and the existing county seat, and shall
require a constable of each township in the county to post notices of
such order in three public places in such township at least fifty days
before said election, and shall also publish a notice of such election in
some newspaper, if there be one published in the county, for four con
secutive weeks, the last publication to be at least twenty days before
said election.®
SEC. 286. Such election shall be conducted as elections for county
officers. The ballot shall state that it was cast for the county seat, and
name the place voted for.
SEC. 287. If the point designated in the petition obtain a majority
of all the votes cast, the board of supervisors shall make a record thereof,
and declare the same to be the county seat of said county, and shall
remove the records and documents thereto as early as practicable there
after.
SEC. 288. The vote for re-location above provided for, shall not
take place in any county oftener than once in three years.d
BONDED INDEBTEDNESS

When bonds
may issue.
0 . 54, § 1,13 G.
a 126,14 G. A.
C. 9,15 Q. A.
0 . 125,16 Q. A.
C. 154,17 Gt. A.
Amended by 0 .
183,18 G. A.

SEC. 289. I n any county, the outstanding indebtedness of which, on
the first day of January, [ 1 8 8 0 , ] exceeded the sum of five thousand dol
lars, the board of supervisors, by a vote of two-thirds of all^ the mem
bers thereof, are empowered, if they deem it for the public interest, to
fund the same and issue bonds of the county therefor, in sums not less
than one hundred dollars, nor more than one thousand dollars each,
having not more than ten years to run, and bearing a rate of interest
not exceeding [seven] per cent per annum, payable semi-annually,
which bonds shall be substantially in the following form:

b
The notice of the presentation of a petition
respecting the removal of a county seat, required
by section 284 of the code, is sufficient if one of
the three publications be made sixty days before
the petition is presented. Bennett v. Hetherington, 41 Iowa, 142.
After a petition and remonstrance have been
presented to the board of supervisors, respecting
the removal of the county seat, the board is not
authorized to hear and consider an application
of signers asking that their names be stricken
from the remonstrance. Loomis v. Bailey, 45
Id., 400.
Names appearing on the petition and also on
the remonstrance are not to be counted on the
latter. Duffees v. Sherman, 48 Iowa, 287.
• To entitle the applicants to a submission of

the question to the people, the numberof signers
to the petition must not only be at least one-half
the legal voters of the county, but should also be
greater than the number of remonstrants.
Loomis et al. ». Bailey et al., 45 Iowa, 400.
d
I t was held under revision, section 231,
and chapter 49, laws of 1862, that these did not
provide the only remedy by which a controversy
relative to the relocation of a county seat can be
settled, but an injunction will be granted to re
strain the removal of the records and offices to a
new point, where the petition alleges fraud and
illegality sufficient to invalidate the proceedings,
and prays for a decree declaring the election
void on account thereof. Sweatt i>. Favilie,23
Iowa, 321.
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No
The county of
, in the state of Iowa, for value
received, promises to pay
or order, at the office of
the treasurer of said county in
, on the first day of
, 1 8 . . . . , or at any time before that date, at the pleasure of the
county, the sum of
dollars, with interest at the rate
of . . . . . . . per cent, per annum, payable at the office of said treasurer
semi-annually, on the first days of . . . . . . . . . * . . . and
in each year on presentation and surrender ôf the interest coupons
hereto attaehed. This bond is issued by the board of supervisors of
said county under the provisions of chapter . . . . . of the code of Iowa,
and in conformity with a resolution of said board dated
day
of
18....

F o r m of bond.

I n testimony whereof, the said county by its board of supervisors,
has caused this bond to be signed by the chairman of
i au at I the board, and attested by the auditor, with the county
(
" [ seal attached, this
day of
,1 8 . . . .
Ch lirman of the board of supervisors.
Attest:
Auditor.
And the interest coupon shall be in the following form:
The treasurer of
county, Iowa, will pay
the holder hereof, on the
day of
, 1 8 . . . . , at his
office in
,
dollars, for interest on county
bond No
, issued under provisions of chapter
of the code
of Iowa.
County auditor.
SEC. 290. [Whenever bonds, issued under this chapter, shall be duly
executed, numbered consecutively and sealed, they shall be delivered to
the county treasurer and his receipt taken therefor, and he shall stand
charged on his official bond with all bonds delivered to him and the
proceeds thereof, and he shall sell the same, or exchange them, on the
best available terms for any legal indebtedness of the county, outstand
ing on the first day of January, [1880] but in neither case for a less sum
than the face value of the bonds and all interest accrued on them at
the date of such sale or exchange. And if any portion of the said
bonds are sold for money, the proceeds thereof shall be applied exclu
sively for the payment of liabilities existing against the county at and
before the date above named. W h e n they are exchanged for warrants
and other legal evidences of county indebtedness, the treasurer shall at
once proceed to cancel such evidences of indebtedness, by indorsing on
the face thereof the amount for which they were received, the word
"canceled" and the date of cancellation. H e shall also keep a record
of bonds sold or exchanged by him by number, date of sale, amount,
date of maturity, the name and post-office address of purchasers, and,
if exchanged, what evidences of indebtedness were received therefor,
which record shall be open at all times for inspection by the public.
Whenever the holder of any bond shall sell or transfer it, the pur-

D i sp o si t i o n of
bonde.
C . 54, § 2, 13 G .
A.
C . 9, laws 1874.
C . 125, laws
1876.
0 . 154, laws
1878.
Amended b y 0 .
183, 18 G . A .
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chaser shall notify the treasurer of such purchase, giving at the same
time the number of the bond transferred and his post office address; and
every such transfer shall be noted cfü the record; "The treasurer shall
also report, under oath, to the board at each regular session, a statement
of all bonds sold or exchanged by him since the preceding report, and
the date of such sale or exchange; and, when exchanged, a list
des
cription of the county indebtedness exchanged therefor, and the
amount of accrued interest received by him on such sale or exchange,
which latter sum shall be charged to him as money received on bond
fund, and so entered by him on his books; but such bonds shall not be
exchanged for any indebtedness of the county except by the approval
of the board of supervisors of said county.]
SEC. 291. The board of supervisors shall cause to be assessed and
levied each year upon the taxable property of the county, in'addition
to the levy authorized for other purposes, a sufficient sum to pay the
interest on outstanding bonds issued in conformity with the provisions
of this chapter accruing before the next annual levy, and such propor
tion of the principal that at the end of three years the sum raised from
such levies shall equal at least twenty per cent of the amount of bonds
issued; at the end of five years at least forty per cent of the amount;
and at and before the date of maturity of the bonds, shall be equal to
the whole amount of the principal and interest; and the money arising
from such levies shall be known as the bond fund, and shall be used
for the payment of bonds and interest-coupons, and for no other pur
pose whatever; and the treasurer shall open and keep in his books a
separate and special account thereof, which shall at all times show the
exact condition of said bond fund.
SEC. 292. Whenever the amount in the hands of the treasurer belong
ing to the bond fund, after setting aside t h e sum required to pay inter
est maturing before the next levy, is sufficient to redeem one or more
bonds, he shall notify the owner of such bond or bonds that he is pre
pared to pay the same, with all interest accrued thereon, and if not
presented for payment or redemption within thirty days after the date
of such notice, the interest on such bonds shall cease, and the amount
due thereon shall be set aside for its payment whenever presented. All
redemptions shall be made in the exact order of their issuance, begin
ning at the lowest or first number; and the notice herein required shall
be directed to the post office address of the owner, as shown by the rec
ord kept in the treasurer's office.
SEO. 293. If the board of supervisors of any county which has
issued bonds under the provisions of this chapter, shall fail to make
the levy necessary to pay such bonds, or interest-coupons, at maturity,
and the same shall have been presented to the county treasurer, and the
payment thereof refused, the owner may file the bond, together with
all unpaid coupons, with the auditor of state, taking his receipt there
for, and the same shall be registered in the auditor's office; and the ex
ecutive council shall, at their next session as a board of equalization,
and at each annual equalization thereafter, add to the state tax to be
levied in said county, a sufficient rate to realize the amount of princi
pal or interest past due, and to become due prior to the next levy, and
the same shall be levied and collected as a part of the state tax, and
paid into the state treasury, and passed to the special credit of such
county as bond tax, and shall be paid by warrant, as the payments
mature, to the holder of such registered obligations, as shown by the
register in the office of the state auditor, until the same shall be fully
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satisfied and discharged; any balance then remaining being passed t o
the general account and credit of said county.
(CHAPTER 23, LAWS OF 1874.*)
LIENS UPON PROPERTY OF POLITICAL CORPORATIONS.

AN ACT to provide for the creation and enforcement of liens i n Title.
certain cases where corporations have issued bond8 i n excess of
the amount allowed by law.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That where a corporation has issued bonds in payment of an
indebtedness exceeding five per centum on the value of the taxable
property of such corporation, for labor upon and materials furnished i n
the erection and furnishing a building, and making improvements for
such corporation, the holders of said bonds, or any of them, including
the assignees thereof, shall have a lien upon such building and furni
ture and fixtures therein, and upon the land of such corporation on
which such building and improvements are situated to the amount of
such indebtedness.
SEC. 2. Any person having a lien by virtue of this act may enforce
the same by equitable proceedings in any district or circuit court of
the county where the property is situated, at any time before the
maturity of said bonds, as though the action was for the labor done
and material furnished and used in and about the erection of said build
ing. All persons owning such bonds shall be made parties plaintiffs
and defendants, and if the names of such owners are unknown they
shall be made parties defendant as provided by section twenty-six
hundred and twenty-two of the code. The plaintiff shall set forth, and
the court shall ascertain and determine, the entire amount of the indebtedness on such bonds, and order that the property be sold to pay
such indebtedness, and the proceeds of the sale shall be paid to the
court to be by it distributed pro rata among the holders of such indebt
edness; but no money judgment shall be rendered against such corpo
ration, and the clerk, shall not pay the proceeds of such sale to the
holders of such indebtedness until they deliver him their bonds, which
shall be by him canceled.
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C H A P T E B 2.
OF THE BOARD OF SUPERVISORS.
SECTION 294. The board of supervisors in each county shall consist N n m b e r :
of three persons, except where the number may heretofore have been, election."
or hereafter be, increased in the manner provided by section two hun- iS a} 4 ¿ s '
dred and ninety-nine of this chapter. They shall be qualified electors,
and be elected by the qualified voters of their respective counties, and
shall hold their office for three years.
*This chapter, assuming to give holders of tional and invalid. Mosher v. The Ind. School
bonds in excess of the constitutional limit, a District of Actcley, 44 Iowa, 122.
lien on the materials furnished is unconstitu-
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SEC. 295. A t the general election in each year, there shall he at
least one supervisor elected in each county, who shall n o t be a resident
of the same township with either of the members holding over, and who
shall continue in office three years.
SFC. 296. The members of the board shall meet at the county seat
of their respective counties, on the first Mondays of January, April,
June, September, and the first Monday after the general election in
each year, and such special meetings as are provided for by law.
SEC. 297. A majority of the board of supervisors shall be a quorum
to transact business, but should a division take place on any question
when only two members of the board are in attendance, the question
shall be continued until there is a full board of supervisors.
SEC. 298. The absence of any supervisor from the county for six
months in succession shall be a resignation of his office.
SEC. 299. The board of supervisors of any county may, and when
petitioned to do so by one-fourth of the electors of said county, shall,
submit t o the qualified voters of the county at any regular election,
the question, " Shall the number of supervisors be increased to five," or
" seven," as the board shall elect in submitting the question. If the
majority of the votes cast shall be for the increase of the number, then,
at the next ensuing election for a supervisor, the requisite additional
supervisors shall be elected, whose terms of office shall be determined
by lot in such a manner that one-half of the additional members shall
hold their office for three years, and one-half for two years. I n any
county where the number of supervisors has been increased to "five
or " seven," the board of supervisors, on the petition of one-fourth of
the legal voters of the county, shall submit to the qualified voters of
the county at any regular election the question, " Shall the number of
supervisors be reduced to "five,1' or " t h r e e ? " If a majority of the
votes cast shall be for the decrease, then the board of supervisors shall
be reduced to the number indicated by such vote, and thereafter there
shall be annually elected the number requisite to keep the board full.

(CHAPTER 3 9 , L A W S OF 1 8 7 4 . )
SUPERVISOR DISTRICTS.
Title.

A N

to divide counties into supervisor districts [amendatory of
Code title IV, chapter 2, "of the board of supervisors"].

ACT

1. Be it enacted by the General Assembly of the State of
bo i-1 die tríete,r cír Iowa, That the board of supervisors of each county may, at their regmay aboiteh
u i a r meeting in June, A. D. 1874, [or at their regular June meeting m
them
•
any even numbered year thereafter^] divide their respective counties by
AMENDED by oh townships into a number of supervisor districts corresponding to the
68™™ws of 1878. number of supervisors in their respective counties; [or at such regular
meeting they may abolish supervisor's districts and provide for electing
supervisors for the county at large.]
H
O
W COMTITUBEC.
2. Such districts shall be as nearly equal in population as posmfe member
'°
sible,
and
shall
each embrace townships as nearly contiguous as practie*oh!?leni e r
cable, each of which said districts shall be entitled to one member of
such board, to be elected by the electors of said district.
BOARD MAYE»- SECTION
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Sbc. 3. I n case such division, or any subsequent division, shall be Election O
F
found to leave any district or districts without a member of such board ¡^represented
of supervisors, then at the next ensuing general election a supervisor districts,
shall be elected by and from such district having no member of such
board; and if there be two such districts or more, then the new mem
ber or members of said board shall be elected by and from the district
or districts having the greatest population according t o the last state
census and so on till each of said districts shall have one member of
such board.
re
SEC. 4. Any county may be re-districted as provided by the pre"
8 0
ceding sections of this act, once in each and every two years, and not
oftener, and nothing herein contained shall be construed or have the
effect t o lengthen or diminish the term of office of any member of
such board.
(Took effect by publication in newspapers April 9,1874.)
ORGANIZATION—POWERS.

SEO.300. The board of supervisors, at their first meeting in every
year, shall organize by choosing one of their number as chairman, who
shall preside at all the meetings of the board during the year. Every
chairman of the board of supervisors shall have power to administer
an oath to any person concerning any matter submitted to the board
or connected with their powers.
SEO.301. Special meetings of the board of supervisors shall be held
only when requested by a majority of the board, which request shall
be in writing, addressed to the county auditor, and shall specify the
object for which such special meeting is desired. The auditor shall
thereupon fix a day for such meeting, not later than ten days from the
day of the filing of the petition with him, and shall immediately give
notice in writing to each of the supervisors personally, or by leaving a
copy thereof at his residence, at least six days before the day set for
such meeting. The notice shall state the time and place where the
meeting will be held and the object of it, as stated in the petition; and
at such special meeting no business other than that so designated in
the petition and notice shall be considered or transacted. The auditor
shall also give public notice of the meeting by publication in not
exceeding two newspapers published in the county, or, if there be none,
by causing notice of the same to be posted on the front door of the
court house of the county, and in two other public places therein, one
week before the time set therefor.®
SEO.302. If any supervisor shall neglect or refuse to perform any of
the duties which are, or shall be, required of him by law as a member
of the board of supervisors, without just cause therefor, he shall, f o r
each offense, forfeit one hundred dollars.

Organization. :
powers.
R. § 398.

Special meet
ings.
R. § 309.

Failure of duty.
R . § 311.

" A meeting of the board of supervisors, held It is not necessary to the validity of a contract
for the special purpose of canvassing the votes on part of the county that it should be entered
cast at an election, necessarily carries with it into at a regular session of the board of super
the power to declare the result of the election, visors. The board can exercise its powers at a
and where such election was upon the subject of special meeting called by a majority of its mem
removing the county seat, and the result thereof, bers, and in the absence of a contrary showing
the board could also at such meeting order the the meeting will be deemed to be regular,
removal of the records to the new county seat. Allen v. Cerro Gordo County, 3 4 I d . , 5 4 .
Cole

v.

Board
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Supervisors

County, 11 Iowa, 552.
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SEC. 303. The board of supervisors at any regular meeting shall
have the following powers, to-wit:
1. To appoint one of their number chairman, and also a clerk in
the absence of the regular officers;
2. To adjourn from time to time, as occasion may require;
3. To make such orders concerning the corporate property of the
county as they may deem expedient;
4. To examine and settle all accounts of the receipts and expendi
tures of the county, and to examine, settle, and allow all
just claims
against the county unless otherwise provided for by law; f
5. To build and keep in repair the necessary buildings for the use
of the county and of the courts;
6. To cause the county buildings to be insured i n the name of the
county, or otherwise, for the benefit of the county as they shall deem
expedient, and in case there are no county buildings, to provide suitable
rooms for county purposes;
7. To set off, organize and change the boundaries of townships in
their respective counties, designate and give names thereto, and define
the place of holding the first election;
8. To grant licenses for keeping ferries in their respective counties
as provided by law;
9. To purchase for the use of the county any real estate necessary
for the erection of buildings for county purposes, to remove or desig
nate a new site for any county buildings required to be at the county
seat, when such removal shall not exceed the limits of the village or
city at which the county seat is located;
10. To require any county officer to make a report, under oath, to
them, on any subject connected with the duties of his office, and to re
quire any such officer t o give such bonds, or additional bonds, as shall
be reasonable or necessary for the faithful performance of their several
duties; and any such officer who shall neglect or refuse to make such
report or give such bonds within twenty days after being so required,
may be removed from office by the board by a vote of a majority of the
members elected;8
11. To represent their respective counties, and to have the care and
management of the property and business of the county in all cases
where no other provision shall be made;
12. To manage and control the school fund of their respective
counties as shall be provided by law;
13. To appoint commissioners to act with similar commissioners
duly appointed in any other county or counties, and to authorize them
to lay out, alter, or discontinue any highway extending through their
own and one or more other counties, subject to the ratification of the
board;
14. To fix the compensation of all services of county and township

' A justice of the peace is entitled, in criminal
cases, to cost of stationery used therein, to be
paid from the county treasury, and i t is the dutv
of the board of supervisors t o "settle and allow '
such claims. Èvans v. Story County, 35 Iowa,
126.
The board of supervisors has no right to pre
scribe tiie rule that bills for medical services ren
dered a pauper shall only be allowed at a regu

lar meeting of the township trustees. Hunter
v. Jasper County, 40 Id., 568.
* Boards of supervisors are not personally lia
ble for honest mistakes or errors of judgment,
whether of law or fact, in the approval of official
bonds, but they are liable for carelessness and
official misconduct. Wasson v. Mitchell, 18
Iowa, 153.

CHAP. 2 . ]

BOARD OF SUPERVISORS.

67

officers not otherwise provided for by law, and to provide for the pay
ment of the same;b
15. To authorize the taking of a vote of the people for the relocar S u b m i t t o v o t e .
tion of the county seat as provided by law;
16. To alter, vacate, or discontinue any state or territorial highway Highways.
within their respective counties;
17. To lay out, establish, alter, or discontinue any county highway S a m e .
heretofore or now laid out, or hereafter to be laid out through or within
their respective counties, as may be provided by law;1
18. To provide for the erection of all bridges which may be neces Bridges.
sary, and which the public convenience may require within their re
spective counties, and to keep the same i n repair;
19. To determine what bounties, i n addition to those already pro Bounty.
vided by law, if any, shall be offered and paid by their county on the
scalps of such wild animals taken and killed within their county as
they muy deem it expedient to exterminate. But no such bounty shall
exceed five dollars;
20. To purchase for the use of the county any real estate necessary P o o r h o u s e .
for the erection of buildings for the support of the poor of such county,
and for a farm to be used in connection therewith;
21. To have and exercise all the powers in relation to the poor P o o r .
given by law to.the county authorities;
22. To make such rules and regulations, not inconsistent with law, Bules.
as they may deem necessary for the government of their body, the
transaction of business, and the preservation of order;
23. The board of supervisors shall constitute the board of county Canvassers.
canvassers;
2é. [ I t shall not be competent for said board of supervisors to order
Submit to vote;
to
the erection of a court house, jail, poor house, or other building or proposition
erect buildings
bridge, where the probable cost will exceed five thousand dollars, nor o r bridges.
the purchase of real estate for county purposes exceeding two thou BC .. §87312.
, 11 a. A.
13 G-. A.
sand dollars in value, until a proposition therefor shall have been first Cc.. I38,
, u a. A.
submitted to the legal voters of the county, and voted for by a majority C . 53. 130, H
A.
of all voting for and against such proposition, at a general [or special] GO.. 46,
18 G . A.
election, notice of the same being given for thirty days previously in
a newspaper, if one is published in the county, and if none be published
therein, then by written notice posted in a public place in each town
ship of the county; provided, That the board of supervisors of any
county having a population of more than ten thousand, may appro O. 80, 16 a. A.
priate for the construction of any one bridge, which is, or may here
after become a county charge within the limits of such county; or
may appropriate toward the construction of any bridge across any unnavigable river, which is the dividing line between any two counties
in this state, and between one county in this state and another state,
c
such sum as may be necessary, not exceeding the sum of forty dollars
a lineal foot for superstructure; but in no case shall they appropriate
for said purpose, including superstructure and approaches, a sum ex1
The board of supervisors has no power under
this subdivision of the statute to provide an en
tire fee bill for all officers whose fees have not
been fixed by law. The power of the board is
restricted to cases in which the fees are to be
paid out of the county treasury. Ripley v. Clif
ford, 11 Iowa, 367.

1
The county authorities alone have the power
to establish highways, and the general super
vision thereof, including bridges. Bell v. Fouteh,
21 Iowa, 119, 127. See also Kennedy v. The D.,
C. & M. E. Co., 34 Id., 431.
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ceeding fifteen thousand dollars.3 Provided, however, that in any
county having a population exceeding fifteen thousand, said board may
appropriate as aforesaid, not to exceed twenty-five thousand dollars.
Provided, that no county shall expend a sum exceeding fifteen thousand
dollars in aid of the construction of a bridge across a stream which is
the dividing line between two counties.]
PROCEEDINGS P U B L I S H E D .

SEC. 304. They shall cause to be made out and published immediately
after each regular or special meeting of the board, in at least one news
paper, if there be one m the county, and if not, by posting on the court
house door, a schedule of the receipts and expenditures of the county,
which shall state the names of all claimants, the amount claimed, the
amount allowed, for what purpose allowed, and a full statement 01 the
amounts of the treasurer's accounts at the last settlement as on his
balance sheet, or account-current in making such settlement.
SEC. 305. N o tax shall be levied, no contract for the erection of any
Majority of
whole board
public
buildings entered into, no settlement with the county officers
required.
made, no real estate purchased or sold, no new site designated for any
R . § 313.
county buildings, no change made in the boundaries of townships, and
no money appropriated to aid in the construction of highways and
bridges, without a majority of the whole board of supervisors voting
therefor and consenting thereto.
county officers
SEC. 306. The clerk of the district court, sheriff, auditor, treasurer, and
tSeí¡eiitf.Ter" recorder shall designate the newspapers in which the notices pertaining
to their several offices shall be published, and the board of supervisors
shall designate the papers in which all other county notices shall be
published; and in counties having a population exceeding eighteen
thousand inhabitants, the board shall designate as one of such papers a
paper published in a foreign language, if there be such in its county.*
reiMteatTpiibSEC. 307. The board or supervisors shall, at its January session, of
lisii proœed- each year, select two newspapers published within the county, or one
«vus, il G. A. if but one be published therein, having the largest circulation in the

Proceedings
published.
R . J 313.

i• The board of supervisors has no power to priation under the statute. Bellv.Fouch, 21 Id.,
bind the county for the erection of a public 119.
building, the probable cost of which will exceed
The authority of the board of supervisors to
$5,000, unless authorized to do so by a majority lay out, establish, alter, or discontinue roads
vote of the legal voters of the county; and then was not abridged or taken away by the provis
o r y to the extent of the sum authorized by the ions of chapter 160, acts of the twelfth general
vote. Richard v. Warren County, 31 Iowa, 381. assembly. Payne v. Brooks et al., 38 Id., 263.
And since the county cannot be made liable
The board has no power to submit a proposion an express contract by the board gin excess of tion to raise money by taxation for the constructhe amount authorized by the vote, o it cannot tion of bridges, at a special election. Yant v.
be made liable on an implied one. Id.
Brooks, 19 Id., 87.
The occupancy of a public building by a county
But it may submit a proposition for appropriwill not render it liable to pay an amount in ex- ating the swamp land fund to the erection of a
cess of the sum voted. Id.
county high school building at a special election.
The board of supervisors has power to order Gray et al. v. Mount et al., 45 Id., 591; Allen v.
the erection of a public building, the cost of Cerro Gordo County, 34 Id., 54. The board of
which does not exceed $5,000, and may also order supervisors alone is authorized to submit this
the purchase of grounds on which to erect the question. Id.
same, the cost of which does not exceed $2,000.
In the submission to the electors of a proposiThe cost of the building and the cost of the tion for the outlay of money, two distinct obgrounds are not to be estimated together. Mer- jects, each calling for a certain specified amount
chant v. Tama County, 32 Iowa, 200.
of funds, cannot be included in one proposition,
The appropriation óf $7,000 out of the swamp so that the voter shall be unable to vote for the
land moneys of the county, to aid in theconstruc- one and against the other. Id.
tion of a bridge, authorized by a vote of the elec* The notices referred to in this section are
tors of a couifty, imposes no restriction upon the "county notices" and not notices of sales unpower of the board to make an additional appro- der execution. Hermán v. Moore, 49 Iowa, 171.
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county where published, in which the proceedings of said board shall
be published at the expense of the county, and in counties having
eighteen thousand inhabitants, a paper printed in a foreign language,
if published in said county, shall also be selected, in which such pro
ceedings shall be published; and the auditor shall furnish such papers
selected a copy of such proceedings for that purpose; provided, That
the cost of such publication shall not exceed one-third the rate allowed
by law for legal advertisements.
Books kept*
SEC. 308. The board is authorized and required to keep the follow B.
§ 318.
ing books:
1. A book to be known as the " minute book," in which shall be Minute book,
recorded all orders and decisions made by them, except those relating
to highways. All orders for the allowance of money from the county
treasury, shall state on what account and to whom the allowance is
made, dating the same and numbering them consecutively through
each year;
rec
2. A book to be known as the "highway record," in which shall be Highway
ord.
recorded all proceedings and adjudications relating to the establish
ment, change, or discontinuance of highways;
3. A book to be known as the " warrant book," in which shall be Warrant book.
entered in the order of their issuance the number, date, amount, name
of drawee of each warrant drawn on the treasury, and the number of
warrants as directed in relation to the minute book.
QUESTIONS—SUBMITTED TO THE PEOPLE.

SEC. 309. The board of supervisors may submit to the people of the
county at any regular election, or at any special. one called for that
purpose, the question whether money may be borrowed to aid in the
erection of any public buildings, whether any species of stock, not pro
hibited by law, shall be permitted to run at large and at what time it
shall be prohibited, and the question of any other local or police regu
lation not inconsistent with the laws of the state. And when the war
rants of a county are at a depreciated value, they may, in like manner,
submit the question whether a tax of a higher rate than that provided
by law shall be levied, and in all cases when an additional tax is laid,
i n pursuance of a vote of the people of any county, for the special pur
pose of re-paying borrowed money, or constructing, or aiding to con
struct, any highway or bridge, such special tax shall be paid i n money,
and in no other manner.*
SEC. 310. The mode of submitting such questions to the people
shall be the following: The whole question, including the sum desired
to be raised, or the amount of tax desired to be levied, or the rate per
annum, and the whole regulation, including the time of its taking
effect or having operation, if it be of a nature to be set forth, and the
penalty for its violation if there be one, shall be published at least four
weeks in some newspaper printed in the county. If there be no such
k

See notes ante page 1.
Section 114 of tne Code of 1851, authorizing
the people of the several counties in the state t o
decide by a majority vote to restrain swine and
sheep from running at large: Held, not incon
sistent with article 1, S. 6 of the constitution of
1857. Dolby v. Wolf, 14 Iowa, 228. See Long
v. Boone Co., 36 Id., 60.
I n order t o avoid, on the ground of fraud, the

Submit questious to people.
B. § 250.
C. 70, S. 4, 15
Or. A.

Mode of.
B. § 251.

result of a submission t o the voters of the county
of a question involving the purchase of a public
building, there must be some showing of artifice
t o conceal material facts peculiarly within the
knowledge of the board of supervisors ordering
such submission, and n o t open to, and attaina
ble by, others. Starr <& Brand v. Board of
Supervisors, etc., 22 Id., 491.
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newspaper, the publication shall be by being posted up in at least one
of the most public places in each township m the county, and in addi
tion, in at least five among the most public places in the county, one
of them being the door of the court house, for at least thirty days
prior to the time of taking the vote. All such notices shall name the
time when such question will be voted upon, and the form in which
the question shall be taken, and a copy of the question submitted shall
be posted up at each place of voting during the day of election.1
SEC. 311. When a question so submitted involves the borrowing or
the expenditure of money, the proposition of the question must be
accompanied by a provision to lay a tax for the payment thereof in
addition to the usual taxes, as directed in the following section, and no
vote adopting the question proposed will be of effect unless it adopt the
tax also.m
SEC. 312. The rate of tax shall in no case be more than one per cent
on the county valuation in one year. When the object is to borrow
money for the erection of public buildings as above provided, the rate
shall be such as to pay the debt in a period not exceeding ten years.
When the object is to construct, or to aid in constructing, any high
way or bridge, the annual rate shall not be less than one mill on the
dollar of valuation, and any of the above taxes becoming delinquent
shall draw the same interest with the ordinary taxes."
SEC. 313. When it is supposed that the levy of one year will not
pay the entire amount, the proposition and the vote must be to con
tinue the proposed rate from year to year, until the amount is paid.
SEC. 314. The board of supervisors, on being satisfied that the above
requirements have been substantially complied with, and that a major
ity of the votes cast are in favor of the proposition submitted, shall
cause the proposition and the result of the vote to be entered at large
in the minute book, and a notice of its adoption to be published for the
same time and in the same manner as above provided for publishing
the preliminary notice, and from the time of entering the result of the
vote in relation to borrowing or expending money, and from the com
pletion of the notice of its adoption in the case of a local or police
regulation, the vote and entry thereof on the county records shall be
in full force and effect.0

1
When the board of supervisors are satisfied
that the requirements of sections 309 and 310
of the Code have been substantially complied
with, in respect to levying a tax of a higher rate
than that provided by law, and that a majority
of votes has been cast in favor of the proposi
tion, they are empowered to levy such tax in
pursuance of the vote. The Iowa R. R. Land
Co. v. Sac County et al., 39 Iowa, 124.
Where the board of supervisors resolved to
submit the question of issuing bonds for the con
struction of a court house, and of levying a tax
to pay the same, and prescribed that the form
of the ballot should be: "For Court House
Bonds," and " Against Court House Bonds," i t
was held, that a majority of votes in favor of
the proposition included the adoption of the
proposition to levy the tax. Milwaukee <£ St. P.
R. R. Co. v. Kossuth County, 41 Id., 57.
As to the appropriation of the swamp lands,
the question may be submitted by the board of

supervisors at a special election.
et al, 45 Id., 591.

Gray v. Mount

m
A submission by the board of supervisors to
the voters of a county, of a question involving
the expenditure of money in the purchase of a
public building, is of no effect unless accom
panied by a proposition t o levy a tax for the
payment thereof, and the adoption of the same,
together with the proposition of expenditure.
Starr v. Board of Supervisors, 22 Iowa, 491.

" Under this section a county has power to
grade and improve its public highways, make
contracts therefor, and issue warrants in pay
ment thereof. Long v. Boone County, 32 Iowa,
181, explaining Soper v. Henry County, 2-6
Id., 264.
0
See The Iowa R. L. Co. ». Sac County, 89
Iowa, 124, and note e, ante.
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SEC. 315. Propositions thus adopted, and local regulations thus
established, may be rescinded in like manner and upon like notice by a
subsequent vote taken thereon, but neither contracts made under them,
nor the taxes appointed for carrying them into effect, can be rescinded.
SEC. 316. The board shall submit the question of the adoption or
rescission of such a measure when petitioned therefor by one-fourth
of the voters of the county, unless a different number be prescribed by
law in any special case.
SEC. 317. The record of the adoption or rescission of any such
measure shall be presumptive evidence that all the proceedings neces
sary to give the vote validity have been regularly conducted.
SEC. 318. I n case the amount produced by the rate of tax proposed
and levied exceeds the amount sought for the specific object, it shall
not, therefore, be held invalid, but the excess shall go into the ordinary
county funds.
SEC. 319. Money so raised for such purposes is specially appropri
ated, and constitutes a fund distinct from all others in the hands of
the treasurer until the obligation assumed is discharged.

May be re
scinded.
R . % 256.

When submit
ted.
R. g 257.

Record: evi
dence.
R. § 258.
Excess of tax.
R. § 269.

Distinct f u n d .
R . § 260.

(CHAPTER 4 8 , LAWS OF 1880.)

to authorize boards of supervisors to compromise judgments
against county treasurers and their sureties in certain cases.

A N ACT

SECTION 1. Be it enacted by the General Assembly of the State of

Iowa, Where judgment has been heretofore rendered against any
county treasurer and his sureties in favor of any county in this state,
which judgment exceeds the sum of forty thousand dollars ($40,000),
and remains unsatisfied, and the board of supervisors of such county
are satisfied that the full amount thereof cannot be collected on exe
cution, such board of supervisors shall have full power, and are hereby
authorized to compromise the said judgment, and to enter full satis
faction thereof under the terms of such compromise.
SEC. 2. I n all cases referred to in section one of this act, the prin
cipal debtor and every one of the sureties shall, in writing, execute a
witten consent to a compromise, with any one or more of the sureties,
and to a release of such surety, or sureties, and in such writing shall
agree that such compromise or release shall not release any of the sure
ties who shall not compromise and be released from payment of the
unpaid judgment; then, in that case, upon the filing of such written
consent with the county auditor of such county, the board of super
visors of such county shall have full power, and are hereby authorized,
to compromise with any one or more of such sureties, and to release
such surety or sureties upon the terms which may be agreed upon in
such compromise.
SEC. 3. I n case of any compromise as herein provided made under
section one of this act, or made under section two of this act, the
money received by the county shall be paid to the various funds of
the county, in proportion to the amount of each fund in default, as
the same existed at the time the judgment was rendered, as nearly
as the same can be ascertained, so that each fund shall receive its pro
rata share as the same shall be determined by the board of supervisors
thereof, and no more.
Approved March 1 6 , 1 8 8 0 .

Title,
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C H A P T E R 3.
OF THE COUNTY AUDITOR.

The county auditor shall:
1. Record all the proceedings of the board in proper books provided
for that purpose;
2. Make full entries of all their resolutions and decisions on all
questions concerning the raising of money, and for the allowance of
money from the county treasury;
3. Record the rote of each supervisor on any question submitted
to the board, if required by any member present;
4. Sign all orders issued by the board for the payment of money,
and record in a book provided for the purpose, the reports of the
county treasurer of the receipts and disbursements of the county;"
5. Preserve and file all accounts acted upon by the board, with
their action thereon, and perform such special duties as are or may be
required of him by law;
6. Designate upon every account on which any sum shall be al
lowed by the board, the amount so allowed, and the charges for which
the same was allowed ;
7. Deliver to any person who may demand it, a certified copy of
any record or account in his office on payment of his legal fees therefor.
SEC. 321. The auditor shall not sign or issue any county warrant
When to sign
warrants.
except upon the recorded vote or resolution of the board of supervisors
B. § 321.
authorizing the same, except for jury fees, and every such warrant
shall be numbered, and the date, amount, and number of the same, and
the name of the person to whom issued, shall be entered in a book t o
be kept by him in his office for the purpose.'
SEC. 322. Whenever the auditor of any county shall receive from
School fund.
B. § 322.
the state auditor notice of the apportionment of school moneys to be
distributed in the county, he shall file the same in his office and trans
mit a certified copy thereof t o the county treasurer, and he shall also
lay a certified copy thereof before the board at its next regular meet
ing.
SEC. 323. The county auditor shall have the general custody and
Court-house.
O. 2, 8 li. A.
control of the court-house in each county respectively, subject to the
Ex. S.
direction of the board of supervisors.
SEC. 324. The county auditor shall report to the secretary of state
Beport to secre
tary of State.
the name, office, and term of office of every county officer elected or
B. §291.
appointed, within ten days after their election and qualification, and
the secretary of state shall record the same in a book to be kept for
that purpose in his office.
SEC. 325. The clerk of the district court and county recorder shall
Who eligible.
0.160. i 7, 12 each be eligible to the office of county auditor, and may discharge the
G. A.
duties of both offices.
SECTION 3 2 0 .

Duties of.
B. § § 319, 330.
C. 160. § 1,12
G. A.

P It is the specific duty of the auditor to sign
and issue warrants as directed by the board of
supervisors. Prescott v. Gonser, 34 Iowa, 175,
178.
i Where a claim against a county was exam
ined by the board of supervisors and marked
"allowed " by one of them, with the consent of

all, in accordance with the usual course of busi
ness, and the auditor issued warrants for the
amount, it was held, that the allowance was
legal and bound the county, although no formal
vote was taken or appeared of record. This
section of the code is directory. Griggs v. Kim
ball, 42 Iowa, 512.

CHAP. 4.]
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S E C . 3 2 6 . The offices of county auditor and county treasurer shall cannot be
not be united in the same person. The auditor and his deputy are treaaure r '
prohibited from acting as attorney, either directly or indirectly, i n any
matter pending before the board of supervisors.

CHAPTER 4.
O F T H E COUNTY TBEASUBEB.
S E C T I O N 327. The treasurer shall receive all money payable t o the
county, and disburse the same on warrants drawn and signed by the
county auditor and sealed with the county seal, and not otherwise;
and shall keep a true account of all receipts and disbursements, and
hold the same
at all times ready for the inspection of the board of
supervisors.1
SEC. 328. When the warrant drawn by the auditor on the treasurer
is presented for payment, and not paid for want of money, the treas
urer shall indorse thereon a note of that fact and the date of presenta
tion, and sign it, and thenceforth it shall draw interest at the rate of
six per cent; and when a warrant which draws interest is taken up, the
treasurer is required to indorse upon it the date and amount of interest
allowed, and such
warrant is to be considered as canceled and shall
not be re-issued.8
SEC. 329. When a person wishing to make a payment into the
treasury presents a warrant of an amount greater than such payment,
the treasurer shall cancel the same and give the holder a certificate of
the overplus, upon the presentation of which to the county auditor, he
shall file it and issue a new warrant of that amount, and charge the
treasurer therewith, and such certificate is transferable by delivery, and
will entitle the holder to a new warrant, which, however, must be issued
in the first drawee's name.*
SEC. 330. The treasurer shall keep a book, ruled so as to contain a
column for each of the following items in relation to the warrants
drawn on him by the auditor—the number, date, drawee's name, when
paid, to whom, original amount, and interest paid on each.

'The treasurer of the county is authorized to
disburse the funds of the county upon warrants
drawn, signed and sealed with the county seal,
and not otherwise. Prescott v. Gonser, 34 Iowa,
175, 178.
A county warrant is of no validity unless it
has the seal of the county attached thereto. The
seal of the district court is insufficient. Springer
v. Clay County, 35 Id., 241.
The principal and interest of loans from the
school fund are payable to the county treasurer
and the payment of the proceeds of a judgment
in favor of such fund to the county auditor by
the clerk of the district court is unauthorized.
Mahaska County v. Searle et al., 44 Id., 492.

k

Duties.
B. § 360

When n o fonds.
R. § 361.

W arrants,
when divided.
B. § 362.

Warrant book.
B . § 363.

• There is no provision of the statute to the
effect that upon giving notice that the county is
ready to redeem its warrants, the interest thereon
shall cease. Rooney v. Dubuque County, 44
Iowa, 128.
* Where the treasurer received a county war
rant in payment of taxes which was in excess of
the amount due, and instead of issuing a certifi
cate of overplus, issued warrants, which were
void for want of authority to make them, it was
held, that the treasurer was authorized to receive
the warrant from the plaintiff, and that the
county was liable for the excess beyond his debt
to the county. Barney v. Buena Vista County,
33 Iowa, 261.
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SEC. 331. The treasurer shall keep a separate account of the several
taxes for state, county, school, and highway purposes, opening an
account between himself and each of those funds, charging himself
with the amount of the tax, and crediting himself with the amounts
paid over severally, and with the amount of delinquent taxes when
legally authorized so to do.
SEC. 332. The warrants returned by the treasurer shall be compared
with the warrant book, and the word " canceled " be written over the
minute of the proper numbers in the warrant book, and the original
warrant be preserved for at least two years.*
SEC. 333. The treasurer is required to make weekly return to the
auditor of the number, date, drawee's naine, when paid, to whom paid,
original amount, and interest, as kept in the book before directed.
SEC. 334. A person re-elected to, or holding over, the office of treas
urer, shall keep separate accounts for each term of his office.-]"

(CHAPTEB 2 2 , LAWS OF 1 8 8 0 . )

AN ACT further defining the duties of county officers.
T o furnish in
formation t o
governor o r
gen. assembly.

Arditor t o r e 
p o r t t o clerk
criminal ex
penses.

T o what t i m e
report t o come.

Failure p u n 
ished.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, I t is hereby made the duty of each county officer, when called
upon by the governor or either house of the general assembly so to do,
to communicate to the governor, or such house, any information that
may be in his possession as such officer, and to furnish any statistics
at his command when thus called upon.
SEC. 2. I n order to enable the clerk of the district court to comply
with the provisions of section two hundred and three (203) of the code,
it is made the duty of the county auditor to report to said clerk, before
the first day of November, in each year, the expenses of the county
criminal prosecutions, during the year ending the thirtieth day of Sep
tember preceding, including, but, distinguishing the compensation of
the district attorney.
SEC. 3. I t is hereby made the duty of the clerk of the district court
in preparing the report required by said section 203 of the code, to
make such report for the year ending the 30th day of September,
preceding.
SEC. 4. Failure on the part of any officer to perform any duty
required of him by this act, shall render him liable to prosecution and
punishment for a misdemeanor.
Approved March 4,1880.

* Where a county treasurer neglected to can
cel warrants upon receiving them, in the manner
prescribed by law, and they were afterward
abstracted from his office, and again put in cir
culation, i t was held that h e was liable to the
county, on his official bond, for the amount of
the warrants abstracted, although h e was guilty
of no fault or negligence other than his failure
to cancel the warrants. Johnson County v.
Hughes, 12 Iowa, 360.

t It was held under the code of 1851 that, where
a treasurer was re-elected and continued in office
during the second term, alter the time fixed for
qualification h e did not legally hold over, but
remained treasurer de facto only; and that the
sureties on his official bond given for his first
term were not liable for his misfeasance or non
feasance in office after the expiration of that
term. The County of Wapello v. Bigham, 10
Iowa, 39.
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(CHAPTER 8 4 , LAWS OF 1 8 7 6 . )
RELAXING TO TRANSFER OF FUNDS RAISED BY SPECIAL LEVY.

to provide for the transfer of moneys raised by special levy
to county fund for general purposes. [Additional to Code, chapter
4, title I V : " Of board of supervisors."]

A N ACT

Title,

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That in any county of this state, where any special levy has been transferred
to
made to pay any claim, bond, or other indebtedness, and the same shall e euoral f uud have remained in the treasury of the county uncalled for, for a period
of three years, the board of supervisors of such couny may authorize
such unclaimed fund to be transferred to the general county fund.
(Took effect March 16, 1876, by publication in newspapers.)

C H A P T E R 5.
OF THE COUNTY RECORDER.
SECTION 335. The recorder shall keep his office at the county seat, Duties of.
and he shall record at length, and as speedily as possible, all instru- K- §338ments in writing which may be delivered to him for record, in the
manner directed by law.
SEC. 336. The same person may be eligible to, and hold the office Treasurer eiigiof county recorder and county treasurer; provided, the number of o.eÍ29, § 8, io a.
inhabitants in such county does not exceed ten thousand.
A.
(CHAPTER 4 0 , LAWS OF 1 8 8 0 . )

AN ACT extending the right to hold the office of county recorder to Titie.
women.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That no person shall be disqualified for holding the office of
county recorder on account of sex.*
Approved March 12, 1880.
* In the case of Huff v. Cook, 4 4 Iowa, 639, i t
was held that there is no constitutional inhibi
tion upon the right of' a woman to hold the
office of county superintendent of schools. The
case was an appeal from Warren circuit court,
wherein the plaintiff was contesting the right of
a woman to hold that office to which she had
been duly elected. While this case was pend
i n g in the supreme court on appeal, the sixteenth
general assembly passed an act as follows:
"Be it enacted by the General Assembly of the
State of Iowa:
SECTION 1. That no person shall be deemed

sex does not
ï y*

di8( aalli

ineligible by reason of sex, to any school office
in the state.
SEC. 2. N o person who may have been or
shall b e elected or appointed to the office of
county superintendent of common schools, or
school director in the state of Iowa, shall b e
deprived of office by reason of s e x . "
It will be observed that neither by this act nor
by chapter 4 0 of the laws of 1880 does the legis
lature undertake to confer upon woman the right
to hold these offices, probably for the reason that
the right exists without legislation.
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C H A P T E R 6.
OF THE SHEEIFF.
Duties.

R. § 383.

Disobedience.
R . § 384.

Jail, charge of.

R.§ 385.

Conservators of
the peace.
B. § 386.

Attend courts.

B. § 387.

Not appear as
attorney or
cowisel.

U. § 388.

SECTION 337. The sheriff shall, by himself or his deputies, execute
according to law, and return all writs and other legal process issued by
lawful authority and to him directed or committed, and shalj. perform
such other duties as may be required of him by law."
SEC. 338. His disobedience of the command of any such process is
a contempt of the court from which it issued, and may be punished by
the same accordingly, and he is further liable to the action of any per
son injured thereby.
SEC. 339. He has the charge and custody of the jail or other prison
of his county, and of the prisoners in the same, and is required to
receive those lawfully committed, and to vkeep them himself, or by his
deputy or jailor, until discharged by law.
SEC. 340. The sheriff and his deputies are conservators of the peace,
and to keep the same, or to prevent crime, or to arrest any person
liable thereto, or to execute process of law, may call any person to their
aid, and, when necessary, the sheriff may summon the power of the
county.
SEC. 341. The sheriff shall attend upon the district and circuit
courts of his county, and while either remains in session he shall be
allowed the assistance of such number of bailiffs as either may direct.
They shall be appointed by the sheriff, and shall be regarded as deputy
sheriffs, for whose acts the sheriff shall be responsible.
SEC. 342. N o sheriff, deputy sheriff, coroner, or constable, shall
appear in any court as attorney or counsel for any party, nor make
any writing or process to commence, or to be in any manner used in
the same, and such writing or process made by any of them ahall be
rejected.

" T h e deputy acts in place of the sheriff, and
the special constables mentioned in section 341
are to assist the sheriff in the discharge of his
duties a t and during the sessions of the court,
which includes the service of process issued
during the session in the transaction of the busi
ness of court. The State v. Arthur, 89 Iowa,
631, 633.
A deputy sheriff has the same power as his
principal to administer an oath to a garnishee,
when directed so to do by the plaintiff, under
a n attachment or execution. Conable d¿ Smith
v. Hylton, 10 Iowa, 593.
A sheriff and his sureties are liable on his offi
cial bond for trespasses committed by him i n
attempting t o discharge his official duties.
Charles v. Hashing et al., 11 Id., 329.
For a failure of a deputy sheriff to pay over
money collected by him on execution, the action
should be brought against the sheriff and t h e
sureties on his official bond, and not against
t h e deputy. Brayton v. Town et al., 12 Id.,
847.
A judgment obtained against a sheriff for mal
feasance in office i s assignable, and the assignee

may sue thereon in his own name. Charles v.
Haskins et al., 11 Id., 329.
The determination upon the merits of issues
joined on the allegations of abill filed by a judg
ment debtor against a sheriff and a purchaser
of certain real property sold at judicial sale to
satisfy the judgment, is binding as a prior adju
dication of such issues, upon the debtor, the
creditor and those claiming through them.
Campbell v. Ayres et al., 18 Id., 252.
A judgment against the sheriff on his official
bond is prima facie evidence against his sureties.
The sureties may show fraud or collusion inobtaining the judgment against their principal,
or a mistake in the amount of the judgment, or
t h a t it has been paid; but they cannot go behind
t h e judgment, and re-litigate the question
alreadv determined. Charles v. Haskins, 14
Id., 471.
T
A sheriff is not entitled to additional com
pensation for personal attention rendered t o
prisoners in the jail beyond payment for their
board. The fees and salary of the officer include
compensation for such services. Grubb v. Lou
isa County, 40 Iowa, 314.
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SEC. 343. No sheriff, deputy-sheriff, coroner, or constable, shall Purchase void,
become the purchaser, either directly or indirectly, of any property by R- S389him exposed to sale under any process of law, and every such purchase
is absolutely void.
SEC. 3 4 4 . Sheriffs and their deputies may execute any process which Execute p r o may be in their hands at the expiration of their office, and, in case of "f 8of^ eeu out
a vacancy occurring in the office of sheriff from any cause, his depties R- § 390.'
shall be under the same obligation to execute legal process then in his
or their hands, and to return the same, as if the sheriff had continued
in office, and he and they will remain liable therefor under the provis
ions of law as in other cases.
SEC. 3 4 5 . Where a sheriff goes out of office, he shall deliver to his Deliver t o suosuccessor all books and papers pertaining to the office, and property b8j 391.
attached and levied upon, except as provided in the preceding section,
and all prisoners in the jail, and take his receipt specifying the same,
and such receipt shall be sufficient indemnity to the person taking it.w
SEC. 346. If the sheriff die or go out of office before the return of SUCCESSOR MAY
any process then in his hands, his successor, or other officer authorized EJSW
to discharge the duties of the office, may proceed to execute and return
the same in the same manner as the out-going sheriff should have
done, but nothing in this section shall be construed to exempt the out
going sheriff and his deputies from the duty imposed on them by sec
tion three hundred and thirty-seven of this chapter, to execute and
return all process in their hands at the time the vacancy in the office
of sheriff occurs.
SEC. 347. On the election or appointment of a new sheriff all new same,
R § 39a
process shall be directed to him.
- SEC. 3 4 8 . If the sheriff, who has made a sale of real ©state on exe- SAME.
cution, die, or go out of office before ths psriod of redemption expires,
his successor shall make the necessary dead to carry oat such sale.

CHAPTER 7.
OF THE CORONER.
SECTION 349. I t is the duty of the coroner to perform all the duties DOTTE«.
of the sheriff when there is no sheriff, and in cases where exception is B- 8898taken to the sheriff as provided in the next section.*
SEC. 350. In all proceedings in the courts of record, where it appears 8erVe pI.ocee8from the papers that the sheriff is a party to the action ; or where, in R. i av*.
any action commenced or about to be commenced, an affidavit is filed
with the clerk of the court, stating that the sheriff and his deputy are
absent from the county, and are not expected to return in time to per
form the service needed; or stating a partiality, prejudice, consan
guinity or interest on the part of the sheriff, the clerk or court shall
w
The failure of the outgoing sheriff to take a
receipt from hia successor for property turned
over to him, would not, necessarily, continue
his liability for the keeping of the property. If
the property is actually delivered to his succes
sor, it is sufficient to devolve the responsibility
on the latter. McKay v. Leonard, 17 Iowa,
569. And so an offer ón the part of a sheriff, on
the expiration of his term of office, to deliver

attached property to his successor discharges
the former from future responsibility for the
safe keeping of the property attached, and
devolves this duty upon his successor. Fockler
v. Martin et al., 32 Id., 117.
* The sureties on the official bond of the coro
ner are liable for his acts while he is acting "X
officio as sheriff. Fieman v. Shaw, 49 Iowa, 312.
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warrant.
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direct process to the coroner, whose duty it shall be to execute it in
the same manner as if he were sheriff.*
SEC. 3 5 1 . When there is no sheriff, deputy sheriff, or coroner qualified
to serve legal process, the clerk of the court may, by writing under
his hand and the seal of the court certifying the above fact, appoint
any suitable person specially in each case to execute such process, who
shall be sworn, but he need not give bond, and his return shall be
entitled to the same credit as the sheriff's when the appointment is
attached thereto.
SEC. 3 5 2 . The coroner shall hold an inquest upon the dead bodies
0 f such persons only as are supposed to have died by unlawful means.
When he has notice of the dead body of a person supposed to have
died by unlawful means, found or being in his county, he is required
to issue his warrant to a constable of his county, requiring him to
summon forthwith three electors of the county to appear before the
coroner at a time and place named in the warrant.
SËO. 353. The warrant may be in substance as follows:
STATE OF IOWA,

)

County, j
To any constable of the said county:—In the name of the state of
Iowa you are hereby required to summon forthwith three electors of
your county, to appear before me at (name the place), at (name the
day and hour or say forthwith), then and there to hold an inquest
upon the dead body of
, there lying, and find by what means
he died.
Witness my hand this
day of
, A. D. 18—.
A. B., coroner of
county.
SEC. 354. The constable shall execute the warrant, and make return
thereof at the time and place named.
JURORS.
SEO. 3 5 5 . If any juror fails to appear, the coroner shall cause the
E. § 399.
proper number to be summoned or returned from the bystanders,
immediately, and proceed to impanel them and administer the follow
ing oath in substance:
"You do solemnly swear (or affirm) that you will diligently inquire,
and true presentment make, when, how, and by what means the person
whose body lies here dead came to his death, according to your knowl
edge and the evidence given you."
P nas: on
tfem
ts
°
"
SEG - 356. The coroner may issue subpoenas within his county for
mP
R. § «o.
witnesses, returnable forthwith, or at such time and place as he shall
therein direct, and witnesses shall be allowed the same fees as in cases
before a justice of the peace, and the coroner has the same authority
to enforce the attendance of witnesses, and to punish them and jurors
for contempt in disobeying his process, as a justice of the peace has
when his process issues in behalf of the state.
oath.
SEC. 3 5 7 . A n oath shall be administered, to the witnesses in subR. s «i.
stance as follows:
"You do solemnly swear that the testimony which you shall give to
this inquest concerning the death of the person here lying dead, shall
be the truth, the whole truth, and nothing but the truth."
senrice.

K. % 898.

1
This section applies t o criminal as well as
civil cases. Accordingly, when the accused shall
file an affidavit to the effect that, by reason of
partiality or prejudice, he believes the sheriff

will not act fairly in the selection of talesmen,
the duty of filling up the jury should b e t a k e n
by the court from the sheriff. The State v.
Hardin et al., 46 Iowa, 623.
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SEC. 358. The testimony shall be reduced to writing under the coro
ner's order, and subscribed by the witnesses.
SEC. 359. The jurors having inspected i he body, heard the testi
mony, and made all needful inquiries, shall return to the coroner their
inquisition in writing, under their hands in substance as follows, and
stating the matters in the following form suggested, as f a r as found:
STATE OF IOWA,

79
Testimony.
R . § 402.
Verdict.
R . § 403.

)

County, )
A n inquisition holden at
, in
county, on
the
day of
A. D. 1 8 . . , before
, coroner of the said county, upon the body of . . . .
(or a person unknown), there lying dead, by the jurors
whose names are hereto subscribed. The said jurors upon their oaths
do say (here state when, how, by what person, means, weapon, or acci
dent, he came to his death, or whether feloniously).
I n testimony whereof the said jurors have hereunto set their hands,
the day and year aforesaid:
(which shall be attested by the coroner.)
SEC. 360. If the inquisition find that a crime has been committed
on the deceased, and name the person whom the jury believe has com
mitted it, the inquest shall not be made public until after the arrest
directed in the next section.
SEC. 361. If the person charged be present, the coroner may order
his arrest by an officer or any other person present, and shall then
make a warrant requiring the oflker or other person to take him be
fore a justice of the peace.
SEC. 362. If the person charged be not present, and the coroner
believes he can be taken, the coroner may issue a warrant to the sheriff
and constables of the county, requiring them to arrest the person and
take him before a justice of the peace.
SEC. 363. The warrant of a coroner in the above case shall be of
equal authority with that of a justice of the peace, and when the per
son charged is brought before the justice, such justice shall cause an
information to be filed against him, and the same proceedings shall be
had as in other cases under information, and he shall be dealt with as
a person held under an information in the usual form.
SEC. 364. The warrant of the coroner shall recite substantially the
transactions before him, and the verdict of the j u r y of inquest lead
ing to the arrest, and such warrant shall be a sufficient foundation for
the proceeding of the justice instead of an information.
SEC. 365. The coroner shall then return to the district court the
inquisition, the written evidence, and a list of the witnesses who testi
fied to material matter.
SEC. 366. The coroner shall cause the body of a deceased person
which he is called to view, to be delivered to his friends if any there
be, but if not, he shall 2ause him to be decently buried and the expense
to be paid from any property found with the body, or, if there be
none, from the county treasury, by certifying an account of the
expenses which, being presented to the board of supervisors, shall be
allowed by them, if deemed reasonable, and paid as other claims on the
county.

K e p t secret.
R . § 404.

Arrest.
R . § 405.

Warrant.
R . § 406.

Same.
R . § 407.

Form of.
R . § 408.

Inquest: re
turn.
R . § 409.
Disposition of
body.
R . § 410.
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SEC. 367. When there is no coroner, and in case of his absence or
inability to act, any justice of the peace of the same county is author
ized to perform the duties t>f coroner in relation to dead bodies, and in
such case he may cause the person charged to be brought before him
self by his warrant, and may proceed with him as a justice of the
peace.
SEC. 368. I n the above inquisition by a coroner, when he or the
jury deem it requisite, he may summon one or more physicians or sur
geons to make a scientific examination, and shall0 allow in such case a
reasonable compensation instead of witness fees.

CHAPTER 8.
OF THE COUNTY SURVEYOR.
SECTIOK 3 6 9 . The county surveyor shall make all surveys of land
within his county, which he may be called upon to make, and his sur
veys shall be held as presumptively correct.
SEC. 370. The field notes and plats made by the county surveyor
Same.
B . § 114.
shall be transcribed into a well bound book under the supervision of
the surveyor, when desired by a person interested and at his expense.
Field notes.
SEC. 371. Previous to making any survey, he shall furnish himself
B. $ 416.
with a copy of the field notes of the original survey of the same land,
if there be any in the Office of the county auditor, and his survey shall
be made in accordance therewith.
SEC. 372. He is required to establish the corners by taking bearing
Corners.
B. § 416.
trees and noting particularly their course and distance, but if there be
no trees within reasonable distance, the corners are to be marked by
stones firmly placed in the earth, or by mounds.
Bales.
SEC. 373. I n the re-survey and sub-divisions of lands by county sur
C. 183, 13 Q. A.
veyors, their deputies, or other persons, the rules prescribed by acts of
congress- and the instructions of the secretary of the interior, shall be
in all respects followed.
SEC. 374. The county surveyor shall, when requested, furnish the
Plat and copy
evidence.
person for whom the survey is made, with a copy of the field notes
B . S 417.
and plat of the survey, and such copy certified by him, and also a copy
from the record, certified by the county auditor, with the seal, shall be
presumptive evidence of the survey and of the facts herein required to
be set forth, and which are stated accordingly, between those persons
who join in requesting it, and any other person then concerned who
has reasonable notice that such a survey is to be made and the time
thereof.
SEC. 375. The board of supervisors is required to furnish a substan
Book furnished.
B. S 418.
tial, well bound book, in which the field notes and plats made by the
county surveyor may be recorded.
Duties.
E. §413.

0
The coroner, or justice acting in his absence, is charged with the duty of fixing the
compensation to the physician or surgeon making a scientific examination upon a deceased
persou in view, and his decision respecting the

amount is in the nature of an adjudication, pre
venting the physician from suing the county in
an original action for his services. Cushman i>.
Washington Co., 45 Iowa, 255; Satiford v. Lee
Co., 49 Id., 148.
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SEO. 376. The plat and record shall show distinctly of what piece
of land it is a survey; at whose personal request it was made, the
names of the chainmen, and that they were approved and sworn by
the surveyor, and the date of the survey; and the courses shall be taken
according to the true meridian, and the variation of the magnetic
from the true meridian stated.
SEC. 377. The necessary chainmen and other persons must be em
ployed by the person requiring the survey done, unless otherwise
agreed; but the chainmen must be disinterested persons and approved
of by the surveyor, and sworn by him to measure justly and impar
tially t o the best of their knowledge and ability.
SEC. 378. County surveyors, when establishing defaced or lost land
corners or lines, may issue subpoenas for witnesses and administer oaths
to them, and all fees for service of officers and attendance of witnesses
shall be the same as in proceedings before justices of the peace.

Flat : what t o
show.
R § 419.

Chainmen.
R . § 420.

Administer
oaths.
C. 102,14 G . A .

(CHAPTER 8 , LAWS OP 1 8 7 4 . )

AN ACT to provide for the permanent survey of lands.

Title.

SECTION 1 . Be it enacted by the General Assembly of the State of Surveys u p o n
uf
Iowa: That whenever the owner or owners of adjacent tracts of land agreement
owners of a d j a 
shall desire to establish permanently the lines and corners thereof c e n t l a n d s .
between them, he, she, or they may enter into a written agreement t o
employ and abide by the survey of some surveyor; and after said sur
vey is completed, a plat thereof with a description of all corners and
lines plainly marked and described thereon, together with the written
agreement of the parties, shall be recorded in flhe recorder's office of T o b e r e c o r d e d .
the county where the lands are situated; or, after any survey of lands
is completed and the parties interested therein as owners are satisfied
with such survey; or, when the owners of adjoining lands desire to
perpetuate existing lines and corners heretofore made between them, i t
shall be lawful for them to cause a plat thereof to be made with a des P l a t s of comple
cription of all such lines and corners made thereon, which plat shall t e d surveys.
be acknowledged before some officer authorized to take the acknowl
edgment of deeds, and signed by each of said owners as an agreement
between them so far as relates to such lines and corners; all of which
i n re
shall be recorded in the recorder's office of the county in which the Record
c o r d e r ' s office.
lands are situated; and the lines and corners so made, and described
and recorded, shall be binding upon the parties entering into said L i n e s a n d cor
agreement and signing said plats, their heirs, successors, and assigns, n e r s b i n d i n g .
and shall never be changed.
SEC. 2. Whenever one or more proprietors of land in this state, the Modo of obtain
ng survey
corners and boundaries of whose lands are lost, destroyed, or are in dis iwhere
owners
pute, or who are desirous of having said corners and boundaries perma^ d o n o t agree.
nently established, and who will not enter into agreement as provided by
section first of this act, it shall be lawful for said proprietor or proprie
tors that they shall cause a notice in writing to be served on the owner Notice given,
or owners of adjacent tract or tracts, if known and residing in the a n d service of .
county where said lands are situated, or if not known and not resid
ing in such county, by publishing in a newspaper published in such
county, and if no newspaper shall be published, then by putting u p in
four different public places in said county, a written or printed notice
to the effect that on a day named therein, he, she, or they will make
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application t o the district court of the county i n which said lands are
situated, at its next succeeding term, f o r the appointment of a com
mission of one or more surveyors t o make survey of and permanently
establish said corners and boundaries, which notice shall be posted u p a t
least four weeks before the time appointed f o r said application; and
one of said notices shall be i n the precinct or township i n which said
corners and boundaries are situated.
District court to
SEC. 3. Upon the filing of proper petition and proof of due notice
mission tcTsur- ^ 0 1 " 6 8 3 ^ , t h e said court shall appoint a commission of one or more
vey »ud report, surveyors, entirely disinterested, t o make said survey, who shall pro
ceed t o make said survey and report his or their proceedings t o that or
t h e next term of said court, accompanied by a plat and notes of said
snrwyofs may survey; and each of said surveyors shall be authorized t o administer an
to MBktinta^nd oath t o any of the assistants necessary i n t h e execution of said-survey,
to witnesses.
to faithfully and impartially perform their respective duties, and take
Evidence to be ^ i e evidence under oath administered by t h e surveyor, and incorporate
taken.
t h e same with his or their survey, of any person or persons, who may
be able to identify any original government corner, or witness thereto,
or government line, tree, or other noted object, or any other legally
established corner, or other corners t h a t have been recognized as such
by the adjoining proprietors f o r over ten years.
objections to
SEC. 4. Upon t h e filing of said report, any person whose interests
report may be xnay be affected b y said survey, shall be at liberty t o enter his objecmade
'
tions t o said report, and the court shall hear and determine said objecorder of court tions, and enter an order or judgment either approving or rejecting
thereon.
said report, or modifying and amending t h e same according t o the
Referred back, rights and interests of the parties, or may refer t h e same back t o said
Beport may be commission t o correct their report and survey i n conformity with the
Bet aside.
judgment of t h e court; or the court may, f o r good reason, set aside
said commission and appoint a new one, who shall proceed anew, and
determine the boundaries and corners of the lands i n question. The '
Final if not ap- corners and boundaries established i n said survey, as approved i n the
pealed from. final judgment of t h e court, if not appealed f r o m within thirty
days, shafl be held and considered as permanently and unalterably
costs to b
e
a
established according t o said survey. The expenses and costs of t h e
6 ap
among all t h e parties according
portioned. ~ surveys and suit shall be apportioned
to their respective interests.11

CHAPTER 9.
OF TOWNSHIPS AND TOWNSHIP OFFICERS.
Form townships: change
same.
o 122 14 G A

s'. s ¿ i . ' '

SECTION 379. The board of supervisors of each county shall divide
S A M E 11 0
i ^ townships, as the convenience of t h e citizens may re
quire, accurately defining the boundaries thereof, and may f r o m time

a
Where division lines between adjoiningown- 1874, even though t h e lines have been previously
ers of lands are in dispute, proceedings may be fixed by the county surveyor. Strait et at. v.
instituted by any one, such owners to have the Cook et al., 46 Iowa, 57.
same established under chapter 8, of the laws of
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to time make such alterations in the number and boundaries of t h e
townships as it may deem proper; provided, however, t h a t if t h e con
gressional township lines are not adopted and followed, t h e board of
supervisors shall not change the lines of any civil township so as t o
divide any school district or sub-district, unless a majority of t h e voters
of such district or sub-district shall petition therefor.
SEC. 3 8 0 . N o township shall be organized i n which a t t h e time of M u s t b e t e n v o organization there shall n o t be at least ten legal voters; provided, t h a t ctÜra, § 1,9g.
each county shall have one civil township.
A.
SEC. 381. The description of the boundaries of each township, and CHANGES RECORDof all alterations i n them, and of all new townships, shall be recorded
U2
i n full i n the records of the board of supervisors and of t h e township.
OF DIVIDING TOWNSHIPS.
SEC. 382. W h e n any township has within its limits a n incorporated W h e n t o w n s h i p
1 city
city or town, the electors of such township residing without t h e limits
of such city or town, may, a t the January, April, or J u n e session of §.52,1*1,14 a.
t h e board of supervisors of t h e county, petition t o have such town- A '
ship divided into two townships; the one t o embrace t h e territory
without, and the other the territory within such corporate limits;
which petition shall be accompanied by t h e affidavit of three individu
als t o t h e effect t h a t all the signaturas t o such petition are genuine,
and t h a t the signers thereof are all legal voters of said township, resid
ing outside said corporate limits.
SEC. 383. Notice of t h e time when such petition will be presented, NOTICE.
Same
' §3t shall be given by two publications i n a weekly newspaper published i n
the township, the last of which publications shall be at least t e n days
prior t o the time fixed f o r the presentation of such petition; or if n o
paper is printed i n such township, or the papers therein printed refuse
t o make such publication, t h e notice herein contemplated shall be
given by posting i n five public places in t h e township; two of which
shall be without and three within such corporate limits.
SEC. 384. If such petition is signed by a majority of the electors of P e t i t i o n : s i g n such township residing without the corporate limits of such city or
town, the board of supervisors shall divide such township into tw o am<s
townships, as prayed therein, b u t except f o r election purposes, includ
i n g the appointment of all judges and clerks of election rendered nec
essary by the change, such division shall n o t take effect until t h e first
Monday of January next ensuing.
SEC. 3 8 5 . W h e n a new township is formed, the board of supervisors F i r s t e l e c t i o n ,
shall call t h e first township election, t o be held at such place as it may K- §453•
designate, on the day of the next general election.
SEC. 386. The auditor shall issue a warrant f o r such first election, W a r r a n t f o r .
stating the time and place of the same, t h e officers t o be elected, and R- § 454.
any other business which is t o be attended to; and n o other business
shall be done t h a n such as is so named.
SEC. 387. Such warrant may be directed t o any constable of the H o w perve(J_
county, or t o any citizen of the same township, by name, and shall be R- §45«.
served b y posting u p copies thereof i n three of the most public places
i n t h e township fifteen days before the day of the election; t h e origi
nal warrant shall be returned t o the presiding officer of the election, t o
be returned t o the clerk when elected, with a return thereon of t h e
manner of service, verified by oath if served by any other t h a n an
officer.
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SEC. 3 8 8 . The election shall be conducted as other township elec- t i o n s , and the electors shall proceed to elect the officers named in this
chapter.

Election.
B

OFFICERS—DUTIES.

SEC. 3 8 9 . I n eaoh township there shall be elected three trustees,
'26. one clerk, one assessor, two constables, and two justices of the peace,
oh. 72,u a. A. but where a city or incorporated town is situated in a township, the
trustees of the township may order the election of one or two addi
tional justices and constables, and at least one justice and constable
shall reside within the limits of such city or town.
WHEN1 8TOW
N
S
H
P
I
SEC. 390. [ I n any township a part of which is included within the
town " °ity ° r incorporated limits of any incorporated city or town, the qualified
c. SOT, ch. 6, voters of such township residing without the corporate limits of such
i» a. A.
city or town, shall at the general election in each year elect an assessor
in the same manner as provided by law for the election of township
assessors, and the qualified voters of such incorporated city or town,
whether such city or town embraces one or more townships, shall, at
w h e n city em- the municipal election in such city or town, elect one assessor for such
o r
more townships.
town, and such assessors shall be limited in the discharge of
their official duties to the limits in which they are elected, and such
city and town assessors shall hold
their office for one year from the
first of January next ensuing: 6 ] [ " Provided, that any incorporated
city as above described, having a population of ten thousand inhabcities may elect itants or over, shall have the right to elect one or more assessors, not
more assessors. ,
n
i n •
to exceedj three,
andi suchi assessor or assessors shall
m all11respectsl perform the same duties as now required of assessors, and in like manner
be subject to the same laws and penalties thereunder, and shall each
receive the same compensation as now provided for assessors, and shall
give bond and qualify for the duties required of them, as now required
by law, and shall be elected at the time and for the term as above
provided, and the city council of such incorporated city shall determine
by resolution at least five weeks before the time for electing said
assessor or assessors, whether it shall be necessary to elect one, two or
three assessors for the ensuing term, and thereupon the mayor of such
city shall make proclamation of the said determination of the council
in like manner and at the same time that he shall proclaim the election
of the other officers to be elected at said election.
Assessors agree
SEC. 2 . That it shall be the duty of said assessors, if more than
upon pian. o n e g j j g j i h a y e been elected, to agree between themselves for such sys
tematic distribution of their work as will most efficiently further the
satisfactory completion of the same within the time prescribed by law,
and in assessing the property of such incorporated city, each shall
faithfully and industriously work to that end, and for any failure or
delinquency in that respect on the part of any or all of said assessors,
. be or []they shall be liable, as provided by section 827 of the code of
Ch. 201,18 G. A.
Township offl-

• An assessor elected in accordance with section 390, of the code of 1873, providing for the
election of assessors in townships containing a
city or incorporated town: held, a township and
not a city officer. Kinne v. City of Waverly, 42
Iowa, 486.
Under this section as amended by chapter 6,

of the laws of 1876, the assessor in a township
whose limits are the same as those of a city,
acting under a special charter, is an officer of Ihe
township and not of the city, and he should be
elected at the general township election. The
State v. Finger, 46 Id., 25.
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(CHAPTER 5 0 , LAWS OF 1 8 7 6 . )
RELATING TO DUTY OF TOWNSHIP CLERKS.

AN ACT t o compel township clerks to post u p statement of receipts,
and disbursements at each general election. [Additional t o Code,
chapter 9, title I V . " Of townships and township officers."]
SECTION 1 . Be it enacted by the General Assembly of the State of TOWNSHIP CLERK
Iowa, That hereafter it shall be the duty of township clerks i n each ^ent of receipts
county i n the state, on the morning of the day of each general elec- and aisburse08
tion, and before the hour for opening the polls, to post u p at t h e place Election?'*
where such general election is to be held i n his township, a statement,
i n writing, showing all receipts of money and disbursements i n his
office, for t h e preceding year, such statement t o be certified by t h e
trustees of said township.
(CHAPTER 9 0 , LAWS OF 1 8 7 6 . )
CITY ASSESSORS.

AN ACT providing for the election of city assessors i n cities organized xitie.
and existing under special charters.
SECTION 1 . That t h e qualified electors of all cities organized and ONE^asBesBor to
existing under special charters shall, at their regular annual election cities6 organized
elect one city assessor, who shall hold his office f o r the term of one ™a,?tér8p.eolal
year and until his successor is elected and qualified.
ch. 90, ie o. A.
(Took effect by publication i n newspapers March 1 6 , 1 8 7 6 . )

SEC. 391. The trustees shall designate the place where elections piaceofeiecwill be held, and whenever a change is made from the usual place of tion holding elections i n the township, notice of such change shall be given
by posting u p notices thereof i n three public places in the township,
ten days prior t o the day on which the election is t o be held.
SEC. 392. They shall cause a record t o be kept of all their pro- RECORD,
K
ceedings.
-8usSEC. 393. The township trustees are the overseers of the poor, fence Trustees: duviewers, and t h e township board of equalization and board of health,
and shall have charge of all cemeteries within t h e limits of their town
ship dedicated to public use when the same is not controlled by other
trustees or incorporated bodies.
SEC. 3 9 4 . Any person elected to a township office and refusing t o Refusing to
qualify and serve shall forfeit t h e sum of five dollars, which may be
recovered by action i n t h e name of the county, t o the use of t h e school
f u n d in t h e county, but no person shall be compelled t o serve as a
township officer two terms in succession.0
SEC. 3 9 5 . The township clerk shall keep accurate records of the cierk : duties,
proceedings and orders of the trustees, and perform such other acts as B- § ii8~
may be required of him by law. p
0
Refusing to qual f y and serve in a township p It is not necessary that a complaint to the
office when elected thereto is not a crime. Polk fence viewers of the insufficiency of a partition
County v. Heirb, 37 Iowa, 361, 367.
fence should be in writing. Tables v. Ogden,
46 Iowa. 134.
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SEC. 396. H e i s authorized t o administer t h e o a t h o f office t o all
t h e t o w n s h i p officers, and h e s h a l l m a k e a record thereof, and also o f
all w h o file certificates o f t h e i r h a v i n g t a k e n t h e o a t h b efore a n y oth er
officer authorized t o administer t h e s a m e . [ T h e clerk s h a l l also h a v e
p o w e r t o administer o a t h s t o t o w n s h i p officers, j u d g e s o f election,
clerks o f election, a n d h i g h w a y supervisors, f o r services rendered i n
t h e i r respective t o w n s h i p s . ]
SEC. 397. T h e clerk, i m m e d i a t e l y a f t e r t h e election o f officers i n h i s
t o w n s h i p , s h a l l s e n d a w r i t t e n n o t i c e thereof t o t h e c o u n t y auditor,
s t a t i n g t h e n a m e s o f t h e persons elected, a n d t h e t i m e o f t h e election,
a n d s h a l l e n t e r t h e t i m e o f t h e e l e c t i o n o f e a c h officer i n t h e t o w n s h i p
record.
.
SEC. 398. T h e constables s h a l l serve all warrants, notices, and o t h e r
process, l a w f u l l y directed t o t h e m b y t h e trustees o r clerk o f t h e t o w n 
s h i p o r a n y court, a n d p e r f o r m s u c h o t h e r duties as are o r m a y b e
required b y l a w .
SEC. 399. Constables are ministerial officers o f justices o f t h e peace.*
(CHAPTER 1 6 1 , LAWS OF 1 8 8 0 . )

Title.

AN ACT t o f u r t h e r a m e n d s e c t i o n 5 9 1 , ch ap ter o n e (1), t i t l e five (5) o f
t h e Code, r e l a t i n g t o t h e e l e c t i o n o f t o w n s h i p officers.

Township clerk,
assesbor a n d
road supervisor
elected a t gen
eral election bi
ennially.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, T h a t a t t h e general e l e c t i o n i n t h e y e a r 1880, a n d b i e n n i a l l y
thereafter, t h e r e shall be elected i n e a c h c i v i l t o w n s h i p o f t h e state b y
t h e qualified electors thereof i n t h e m a n n e r prescribed b y l a w , o n e
t o w n s h i p clerk, o n e assessor, a n d o n e h i g h w a y supervisor f o r e a c h

* To support the acts of one on the ground
that h e is an officer de facto, they must have
been done under color of the office, the duties of
which should have been discharged by the per
son filling it. Barley v. Fisher, 38 Iowa, 229.
If one holds himself out as a public officer, or
acts as a n officer defacto, h e is estopped to deny
that he was an officer de jure, even when in
dicted for malfeasance. The State v. Stone, 40
Id., 547.
All acts of public officers are to be regarded as
prima facie correct; and when an act has been
shown t o have been done by an officer pursuant
to law, i t will be deemed lawful and valid until
the contrary be established by affirmative proof.
Smith v. The District Township of Knox, 42
Id., 522.
Until the contrary is shown i t will be presumed
that public officers have acted in compliance with
the law. Spittler v. Scofield, 43 Id., 571 ; Brown
v. Lamb, 4 G. Greene, 465; Barney v. Buena
Vista County, 30 Id., 261; Dollarhide v. The
Board of Commissioners, 1 G. Greene, 158;
Cole v. Porter, 4 Id., 510; McGuffie v. Dervine,
1 G. Greene, 251 ; Barney v. Crittenden, 2 Iowa,
165; Neally v. Redman, 5 Id., 387.
In relation to officers, civil and municipal,
when the question arises between third parties,
parol evidence is admissible t o show that they

were officers a t a given time, and perhaps t o
show t h a t they acted as such. Gourley v. Hankins, 2 Id., 75.
As between third persons, when the question
arises whether a person in doing an act was an
officer, i t is sufficient to show him to be such
de facto; and i t is not required of the person
claiming or justifying under the act of t h e
officer, t o show t h a t he is such, by the highest
and best evidence. This, however, is required
when the officer himself is a party, and he jus
tifies, or claims, by virtue of his office. Id.
A usurper is one who intrudes himself into or
undertakes t o exercise the duties of an office
without any claim or color of right or authority.
An officer de jure, is one who has a complete
legal title to his office against th'e world; and
an officer defacto, is one who comes m by the
forms of an election or appointment, and who
thus acts under claim or color of right, but who,
in consequence of some informality, omission or
want of qualification, could not hold the office,
if his right were tried in a direct proceeding, by
an information in the nature of a quo warranto
Exporte Stahl, 16 Id., 369.
There is a clear distinction between an act
done by an officer by virtue of his office, and an
act done by color of his office. The first implies
t h a t i t is lawful, either by the common law or

CHAP. 8.

TOWNSHIPS A N D OFFICERS.

87

h i g h w a y district, w h o shall h o l d t h e i r offices f o r t h e t e r m o f t w o y e a r s
a n d u n t i l t h e i r successors are e l e c t e d a n d qualified.
SEC. 2 . A l l a c t s a n d parts o f a c t s i n c o n s i s t e n t h e r e w i t h are h e r e b y
repealed.
Approved March 2 6 , 1 8 8 0 .

(CHAPTER 1 0 6 , L A W S OF 1 8 7 8 . )

A N ACT f o r t h e p r o t e c t i o n o f cemeteries i n t h e s t a t e o f I o w a .

Title-

SECTION 1 . Be it enacted by the General
Assembly
of the State of Officers in con
trol may i m 
loica. T h a t t h e trustees, board o f directors, o r o t h e r officers, h a v i n g t h e
prove, subject
to by-laws.
custody and control o f a n y cemetery i n t h i s state, shall h a v e power,
s u b j e c t t o t h e b y - l a w s a n d r e g u l a t i o n s o f said c e m e t e r y , t o i n c l o s e ,
i m p r o v e a n d adorn t h e g r o u n d s o f s u c h c e m e t e r y , t o c o n s t r u c t a v e n u e s
i n t h e same, t o erect proper b u i l d i n g s f o r t h e u s e o f said c e m e t e r y , t o
prescribe rules f o r i m p r o v i n g o r a d o r n i n g t h e l o t s t h e r e i n , o r f o r t h e
e r e c t i o n o f m o n u m e n t s o r o t h e r m e m o r i a l s o f t h e dead u p o n s u c h l o t s ;
t o prohibit a n y use, division, i m p r o v e m e n t o r a d o r n m e n t o f a l o t w h i c h
t h e y m a y d e e m improper.
SEC. 2 . A n y p e r s o n w h o s h a l l w i l l f u l l y a n d m a l i c i o u s l y destroy, penalty f o r inm u t i l a t e , deface, injure o r r e m o v e a n y t o m b , v a u l t , m o n u m e n t , g r a v e s t o n e o r o t h e r structure placed i n a n y p u b l i c o r p rivate c e m e t e r y i n
t h i s state, o r a n y f e n c e s , r a i l i n g or o t h e r w o r k f o r t h e p r o t e c t i o n o r
o r n a m e n t a t i o n o f said cemetery, or o f a n y t o m b , v a u l t , m o n u m e n t ,

by statute; t h e second, t h a t it is unlawful and
unauthorized, and t h a t the legal right to act is
a mere color or pretense. Sheppard et al. v. Col
lins, 12 Id., 570, 573.
Before one can claim to be an officer de facto,
there must be a law creating the office. The
office itself must be de jure; the officer may
then be de facto. The Town of Decorah v.
Bullís, 25 Id., 12.
As an action against a justice of the peace
for false imprisonment, evidence on t h e part of
the defendant t h a t h e was and had been acting
as a justice of the peace de facto is admissible,
and when given i t will be presumed t h a t h e has
been duly appointed to t h e office until the con
trary shall appear. Londegan v. Hammer, 30
Id.. 508.
W h e n an assessor has filed an official bond
and taken the oath of office he is a n officer
de facto, and a party refusing to take the re
quired oath in t h e assessment of his property,
cannot escape liability by showing t h a t the
bond was informal, or any other mere irregu
larity in qualifying. Washington County v.
Miller, 14 Id., 584.
The official acts of an alderman de facto, of
a city, will be held valid i n collateral proceed
ings. Cochran v. McCleary, 22 Id., 75.
A constable who has been re-elected and con

tinues to act without filing a new bond or t a k i n g
t h e official oath anew,-is an officer de facto, and
is competent to make arrests. The State v. Bates,
23 Id., 96.
A public officer duly elected or appointed, b u t
who has failed t o qualify, in t h e manner pre
scribed by law, acts de facto, and hi3 acts a s t o
third persons are entitled to credit. Keeny v.
Leas & Lyon, 14 Id., 464.
While, for some purposes, a constable is con
sidered a county officer, h e is. nevertheless to be
generally classed as a township officer. The
State v. Bevans, 37, Id., 178.
Courts will take judicial notice of t h e time of
elections established by law. Davis et al. v.
Best, 2 Id., 96.
I n this country all offices are public, except
such as, though called offices, are nevertheless
employments of a private nature, like t h e
offices of a bank or other private corporation.
Keeney v. Lees <£; Lyon, 14 Id., 464.
Incompatibility in offices exists where the
nature and duties of t h e two offices are such as
t o render i t improper, from considerations of
ublic policy, for one incumbent to retain both,
t does not necessaril^arise when the incumbent
places himself for the time being in a position
where i t is impossible to discharge t h e duties of
both offices. Bryan ». Cattell, 15 Id., 538.
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or gravestone, or other structure aforesaid, on any cemetery lot within
such cemetery, or shall willfully and maliciously destroy, cut, break, or
injure any tree, shrub, plant or lawn within the limits of said ceme
tery, or shall drive at nnusual and forbidden speed over the avenues or
roads in said cemetery, or shall drive outside of said avenues and roads
and over the grass or graves of said cemetery, shall be deemed guilty
of a misdemeanor and shall, upon conviction thereof before any court
of competent jurisdiction, be punished by a fine of not less than five
dollars, nor more than one hundred dollars, or by imprisonment in the
county jail for a term of not less than one nor more than thirty days,
in the discretion of the court; and such offender shall also be liable in
an action of trespass in the name of the person or corporation having
the custody and control of said cemetery grounds, to pay all such dam
ages as have been occasioned by his unlawful aet or acts, which money,
when recovered, shall be applied by said person or corporation to the
reparation and restoration of the property so injured or destroyed, if
the same can be so repaired or restored.
Sec. 3. I t shall be lawful for the trustees, directors, or other officers
having the custody and control of any cemetery in this state, to appoint
as many day and night watchmen of their grounds as they may think
expedient, and such watchmen, and also all their sextons, superintend
ents, gardeners and agents, stationed upon or near said grounds, are
hereby authorized to take and subscribe before any mayor of a city, or
justice of the peace of the township where such cemetery is situated, an
oath of office similar to that required by law of constables, and upon
the taking of such oath such watchmen, sextons, superintendents, gar
deners, and agents, shall have, exercise and possess all the powers of
police officers within and adjacent to the cemetery grounds, and they
and each of them shall have power to arrest any and all persons engaged
in violating the laws of this state in reference to the protection, care
and preservation of cemeteries, and of the trees, shrubbery, plants,
structures, grass and adornments therein, and to bring such person so
offending before any justice of the peace within such township to be
dealt with according to law.
(Took effect, April 3,1878, by publication in newspapers.)
TOWNSHIP COLLECTOB.

when elected.
Sec. 400. There shall be elected at the general election in every
c. 137, § i, i2 g. year, a township collector in and for each organized township in every
county, except the township in which the county seat is located, who
shall hold office for one year; provided, the board of supervisors of the
county shall order the election of township collectors as in this chap
ter hereinafter provided.
Qualification of.
Sec. 401. H e shall qualify as other elective officers, and give a bond
same, § 2.
t 0 the county in a penal sum equal to double the whole amount of tax
to be by him collected, which shall be presented to and approved by
the board of supervisors of the county and recorded the same as the
bond of county officers.
Auditor's duty.
Sec. 402. The auditor, in counties where township collectors are
Bame, 54. * elected, shall make out a duplicate tax list of each township, and
deliver the same, with the original, to the county treasurer.
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SEC. 403. The county treasurer shall deliver to each township col
lector in the county, as soon as he has qualified, such duplicate tax list
of his township and take his receipt therefor, specifying the total
amount of the tax charged in such list, and charge the same over t o
each township collector in'a book to be kept for that purpose; and such
duplicate tax list, when so made out and delivered to the township col
lectors, may be used as an execution, and shall be sufficient authority
for them to collect the taxes therein charged in any township in the
county by distress and sale or otherwise, as now provided by law for
the collection of taxes by the county treasurer; and the county treas
urer shall not receive or collect any of the taxes charged in any dupli
cate tax list so delivered, except the tax of non-residents of the town
ship until the same has been returned to him, as hereinafter pro
vided. The said county treasurer shall procure for and deliver to each
township collector with said tax list, a tax receipt-book, with a blank
margin or stub, upon which the said township collector shall enter the
number and date of the tax receipt given to the tax payer, the amount
of tax and by whom paid, which said tax receipt-book shall be returned
to the county treasurer, with the said duplicate tax list, as hereinafter
provided.
SEO. 404. Upon the receipt of said tax lists, each township collec
tor, immediately, shall cause the notice of the reception thereof to be
posted up in some conspicuous place in every school-district in the
township, and in every ward of any city therein, so located as will be
most likely to give notice to the inhabitants thereof, and also publish
such notice for four weeks in one or more weekly papers, if any pub
lished in the township, designating in such notice a convenient place
in such township where he will attend from nine o'clock A. M. t o four
o'clock p. M., at least once in each week, on a day to be specified in said
notice until March first following, for the purpose of receiving pay
ment of taxes, and each collector shall attend accordingly, and he shall
proceed to collect and receipt for all taxes therein charged, in the same
manner as- now provided by law for the collection of taxes by the
county treasurer, and all the laws which apply to and govern the col
lection of taxes by county treasurers shall apply t o and. govern the
collection of taxes by said township collector, when not inconsistent
with the provisions of this chapter.
SEO. 405. Every collector, after the first of March in each year,
shall call at least once on each person whose tax remains unpaid, or at
the place of his usual residence, if in the township for which such col
lector has been chosen, and shall demand the payment of the taxes
charged to him on his property. I n case any person shall attempt to
remove from the township property on which tax is due, without leav
ing sufficient to pay such tax, at any time after the duplicate comes
into his hands, the collector shall attach such property and hold the
same until the tax is paid, or make the tax out of such property. I n
case any person refuse or neglect to pay the tax, or shall have removed
from said township, the collector shall levy the same by distress and
sale of the goods and chattels of the person who ought to pay the
same, or of any goods and chattels on which the said tax was assessed,
wheresoever the same may be found within the county. The collector
shall give public notice of the time and place of sale, and of the prop
erty to be sold, at least six days previous to the sale, by advertisements
to be posted up in at least three public places i n the township where
such sale shall be made. The sale shall be made by public auction, and
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if the property shall be sold for more than the amount of the tax,
penalty, and costs, the surplus shall be returned to the person in whose
possession such property was when the distress was made.
SEC. 406. The township collectors shall make monthly statements
to the county treasurer of the amount of tax collected by them on
each fund, and pay the same over to the county treasurer and take his
receipt therefor; and they shall complete the collection of the tax
charged in the said duplicate tax lists, by distress and sale or otherwise,
on or before the first Monday in May next after the receipt of said
duplicate tax list, and pay over the amount so collected to the county
treasurer and return to him the said tax lists and receipt books, and
make a full and complete settlement for the taxes so collected with the
county treasurer, which settlement shall be subject to the examination
and correction by the board of supervisors of the county at its next
session.
SEC. 407. Each township collector shall receive for his services the
following compensation: 1. Two per cent of all sums collected by
him on the first two thousand dollars, and one per cent on all sums in
excess thereof collected by him otherwise than by distress and sale, to
be paid out of the county treasury; 2. Five per cent upon all taxes
collected by him by distress and sale, which percentage and costs shall
be collected of the delinquent tax-payer, and the same fees in addition
to the said five per cent as constables are entitled to receive for the sale
of property on execution.
SEC. 408. After the return of said duplicate tax lists and settlement
as provided above, the county treasurer shall receive, receipt for, and
collect any unpaid taxes in the county, and shall proceed to advertise
and sell all the real estate in the county upon which the taxes have not
been paid, for the unpaid taxes thereon as provided by law.
SEC. 409. If any of the taxes mentioned in the tax list shall re
main unpaid, and the collector shall not be able to collect the same, he
shall deliver to the county treasurer an account of the taxes so remain
ing due; and upon making oath before the county auditor; or in case
of his absence before any justice of the peace, that the sums men
tioned in such account remain unpaid, and that he has not, upon dili
gent inquiry, been able to discover any goods or chatties belonging to or
in the possession of the person charged with or liable t o pay such sums,
whereon he could levy, the same, he shall be credited by the county
treasurer with the amount thereof, but such oath and credit shall only
be presumptive evidence of the correctness thereof.
SEC. 410. Such collector and his sureties shall be liable for the loss
by theft or otherwise, of any money collected by him and in his pos
session.
SEC. 411. The board of supervisors of each county in the state
having a population exceeding seven thousand inhabitants, as shown
by the last preceding census are hereby authorized and empowered to
order an election of a township collector in each organized township
in their county, by a resolution to that effect, passed at their regular
meeting in June in any year by a two-thirds vote of the board, which
shall be spread upon the records of the board, and the first election of
township collectors in such county shall be held at the next general
election after the passage of such resolution, and every year thereafter '
until the said resolution is repealed by the board, by a like vote, at
their regular meeting in June in any year. They shall be voted for
and elected in the manner of the other townshin officers, and in all
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counties in the state where such resolution is not in force, as provided
in this section, then sections four hundred and one to four hundred
and eleven inclusive, of this chapter, shall be inoperative and of no
effect.
CHANGING NAME OF TOWNSHIPS.

SEC. 412. Any township desirous of changing its name, may petition the board of supervisors of the county in which such township is
situated, and if it shall appear to said board that a majority of the
actual resident voters of such township are in favor of such change,
such board shall cause three notices to be posted up i n three of the
most public places of such township, for at least thirty days previous
to the next session of said board, which notice shall state the fact that
a petition has been presented to said board by the citizens of said
township, praying for a change of the name of the same, and the
name prayed for in said petition, and that unless those interested i n
the change of such name shall appear at the next regular session of
said board and show cause why said name shall not be changed, there
will be an order made granting such change, which notice shall be at
tested by the auditor.
SEC. 4 1 3 . If, at the time fixed for the hearing of said petition, said
board is satisfied that there is a majority in favor of such change of
name, said board shall make an order granting such change, which
shall be attested by the auditor and recorded in the office of the recor
der of the county where such township is situated.
SEC. 4 1 4 . The cost of such change and recording shall be paid by
tha petitioners. But should it appear to said board that a majority of
the citizens of such township are opposed to such change, such peti
tion shall be dismissed and the cost of the proceeding taxed against the
petitioners.

HOW CHANGED,
c
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BOARD OF HEALTH.
SEC. 4 1 5 . The township trustees shall have power to make what- Board of health,
ever regulations they deein necessary for the protection of the í i a V 1 ' 2 '
public health, and respecting nuisances, sources of filth, and causes
of sickness within their 'respective townships; provided, that their
jurisdiction shall not extend to any city or incorporated town situ
ated therein.
SEC. 416. Notice shall be given of all regulations made, by publish- Régulations
ing the same in a newspaper published in the township, or, where there
is no newspaper, by posting in five public places therein.
SEC. 4 1 7 . The trustees may order the owner or occupant, at his own p0W er: how exexpense, to remove any nuisance, source of filth, or cause of sickness | ^ g d S S 6 6 7
found on private property within such time as they deem reasonable, ame'
' '
and if such person neglects to do so he shall forfeit a sum of not exceed
ing twenty-five dollars for every day during which he knowingly per
mits such nuisance or cause of sickness to remain after the time pre
scribed for the removal thereof. The order shall be in writing, and
served by any constable of the town in the usual way of serving
notices in civil suits. If the owner or occupant fails to comply with
.such order, the trustees may cause the nuisance, source of filth, or
cause of sickness to be removed, and all expenses incurred thereby
shall be paid by such owner or occupant.
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SEC. 418. The trustees shall hare power to employ all such persons
as shall be necessary to carry into effect the regulations adopted and
published according to the powers vested in the trustees and to fix
their compensation; to employ physicians in case of poverty, and to
take such general precautions and actions as they may deem necessary
for the public health.
SEC. 419. Any person who shall willfully violate any of the regula
tions so made and published by the trustees, shall be guilty of a misde
meanor, and upon conviction thereof shall be subject to a fine or
imprisonment, such fine not to exceed one hundred dollars, and such
imprisonment not to exceed thirty days.
SEC. 420. All expenses, now or hereafter incurred by the trustees of
a township in the exercise of the powers heretofore or herein con
ferred, shall be borne by the township. The trustees shall certify the
amount required to pay such expenses to the board of supervisors of
the county, and th'at board shall, at the time it levies the general taxes,
and in addition thereto, levy on the property of such township a suffi
cient tax to pay the amount so certified by the trustees. The tax so
levied shall be collected by the county treasurer with the other taxes,
and be by him paid over to the township clerk.
(CHAPTER 1 3 0 , L A W S OF 1876.)
R E L A T I N G TO CEMETERIES.
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AN ACT to provide for condemning, surveying and platting ceme
teries, and authorizing all transfers of lots therein to be filed with
and recorded by the township clerk. [Additional to Code, Chap
ter 9, title IY.]
SECTION1 .
Be it enacted by the General Assembly of the State of
Iowa, That where there is located in any township one or more ceme
teries, the owner or owners of the same, or any party or parties owning
an interest therein, may cause the same to be surveyed, platted and laid
out into subdivisions and lots, numbering the same by progressive
numbers, giving the dimensions, length and breadth thereof, with
reference to known or permanent monuments to be made; and which
plat shall accurately describe all the subdivisions of the tract of land
used, or designed to be used, as a cemetery; said plat shall be recorded
in the office of the county recorder, and filed with and recorded by the
township clerk and preserved by him among the records of his office.
SEC. 2. All conveyances of subdivisions or lots of a cemetery thus
platted shall be by deed from the proper owner, which deed shall be
recorded with the township clerk in a book kept by him for that pur
pose, for the recording of which the said clerk shall be entitled to a fee
of fifty cents for each instrument recorded, to be paid by the party
desiring the record made.
SEC. 3. The township trustees are hereby empowered to condemn or
purchase and pay for out of the general fund, and enter upon and take
any lands withm the territorial limits of such township for use of
cemeteries in the same manner as is now provided for incorporated
cities and towns.
SEC. 4. They shall at the regular meeting in April levy a tax suf
ficient to pay for any such lands so condemned or purchased, or for
the necessary improvement and maintenance of cemeteries thus estab-
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lislied. They shall have power to control any such cemeteries, or
appoint trustees for the same, or sell it to any private corporation for
cemetery purposes.
(Took effect, March 29,1876, by publication in newspapers.)

CHAPTER 10.
O F C I T I E S A N D INCORPORATED TOWNS.

SECTION 421. When the inhabitants of any part of any county not
embraced within the limits of any city or incorporated town shall desire
to be organized into a city or incorporated town, they may apply by
petition in writing, signed by not less than [twenty-five] o í the quali
fied electors of the territory to be embraced in the proposed city or
incorporated town, to the circuit court of the proper county, which
petition shall describe the territory proposed to be embraced in such
city or incorporated town, and shall have annexed thereto an accurate
map or plat thereof and state the name proposed for such city or incor
porated town, and shall be accompanied with satisfactory proofs of the
number of inhabitants within the territory embraced in said limits.
SEC. 422. When such petition shall be presented, the court shall
forthwith appoint five commissioners who shall at once call an election
of all the qualified electors residing within the territory embraced
within said limits as described and platted, to be held at some con
venient place within said limits, the notice for which shall be given
by publication in some newspaper published within said limits, if any
there be, for three successive weeks, and by posting notices in five pub
lic places within said limits; said posting and the first publication to be
not less than three weeks preceding such election. Such notice shall
specify the place and time of such election and a description of the
limits of said proposed town or city, and that a description and plat
thereof are on file in the office of the clerk of the circuit court.
Said commissioners shall act as judges and clerks of the election, and
shall qualify as required by law for judges and clerks of township elec
tions, and shall report the result of the ballot to the court aforesaid.
The ballot used at said election shall be, " For incorporation," " Against
incorporation."
SEC. 423. If a majority of the ballots cast at such election be in
favor of such incorporation, the clerk shall, immediately on the return
of the commissioners being filed in his office, give notice of the result
by publication in a newspaper, or, if no newspaper be published in the
comity, by posting in five public places within the limits of the pro
posed city or town; and in such notice he shall designate to which of
the classes of incorporation 'hereinafter prescribed such city or town
shall belong. A copy of the notice, with propsr proof of its publica
tion, shall be filed with the papars, and a certified copy of all papers
and record entries relating to the matter on file in the clerk's office
shall be filed in the recorder's office of the county and in the office of
the secretary of state.
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SEC. 424. W h e n certified copies are made and filed as required by
t h e preceding section, and officers are elected and qualified f o r such city
or town as hereinafter provided, t h e incorporation thereof shall be com
plete; whereof notice shall be taken i n all judicial proceedings.
SEC. 425. W h e n the incorporation of such city or town is comP^e^e<^' ^he commissioners shall give notice f o r two consecutive weeks
of the time and place of holding the first election of officers therefor "
by publication i n a newspaper, or, if none be published within the
limits of such city or town, by posting i n five public places within the
limits of the same. A t such election the qualified electors of such city
or town residing within the limits of such city or town shall choose
officers therefor, t o hold until the first annual election of officers
according t o its grade, as hereinafter i n this chapter prescribed. The
commissioners shall act as judges and clerks of the election, and other
wise it shall be conducted and the officers elected thereat shall be qual
ified i n the manner prescribed by law f o r the election and qualification
of township officers.
CONTIGUOUS TERRITORY ANNEXED.

SEC. 426. W h e n the inhabitants of a part of any county adjoining
any city or town shall desire t o be annexed t o such city or town, they
may apply b y petition in writing t o the circuit court of t h e proper
county, signed by not less t h a n a majority of the electors residing
within the territory proposed t o be annexed; which petition shall state
at whose instance it is presented, and shall be accompanied by an accu
rate plat or map of such territory.
SEC. 427. Like proceedings, as nearly as applicable, shall be had on
SAME.
B. § 1039.
such petition as are prescribed i n sections four hundred and twenty-two
and four hundred and twenty-three of this chapter, provided, t h a t
notice of the election shall also be served on the mayor or other pre
siding officer of the town or city t o which the annexation is proposed,
and such election shall be held i n t h e territory proposed t o be annexed,
proposition to
SEC. 4 2 8 . The council or trustees of said city or town may give the
t0
thVpeopief* consent thereof t o such annexation, or they may, i n their discretion,
R. s ion."
provide by ordinance or resolution f o r submitting t o the electors at the
next annual election of municipal officers the question whether such
annexation shall be made; and if such consent be given, or if a major
ity of the electors of such city or town voting a t such election shall
vote in favor of annexation, t h e n on the return of such vote t o the
proper authority of such city or town a resolution or ordinance shall
be adopted or passed declaring t h a t the territory described i n the
petition has been annexed t o and is a part of such city or town; and
the clerk or recorder of the said city or town shall make out two copies of
the petition, plat, orders of the circuit court, abstract of votes, and
resolutions or ordinances i n relation t o such annexation, with a cer
tificate t h a t the same are correct, attested by the seal of such city or
town, and he shall deliver one of said copies t o the recorder of the
county, who shall, having first made record thereof i n t h e proper books
of record, file and preserve the same, and the other of said copies shall
be forwarded by the clerk or recorder of said city or town t o the secre
tary of state.
Annexation:
SEC. 4 2 9 . So soon as said resolution or ordinance declaring such
ïLhInio«rplete" annexation has been adopted, and the said copies transmitted, delivered
and recorded, t h e said territory shall be deemed and taken t o be a part
Mode of proceB?r§'i038.
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and parcel of the said city or town, and the inhabitants residing therein
shall have and enjoy all the rights and privileges of the inhabitants
within the original limits of such city or town.
B Y CORPORATIONS

SEC. 430. When any muncipal corporation shall desire to annex any when corporacontiguous territory thereto, not embraced within the limits of any city amex^erritory0or town, it shall be lawful for the trustees or council of the corpor- mode of proceation, by an ordinance passed for that purpose at least one month k?Tkh3.
before the regular annual election, to submit the question of annexa
tion to the qualified electors of such corporation; and if a majority of
the electors of the corporation voting on the question shall vote in
favor of such annexation, the council or trustees of such corporation
shall present to the circuit court a petition praying for such annexa
tion, which petition shall describe the territory proposed to be annexed
to such municipal corporation, and have attached thereto an accurate
map or plat thereof, and like proceedings shall be had upon said petition
as are provided in sections four hundred and twenty-two and four hun
dred and twenty-three of this chapter, so far as the same may be appli
cable; and if the result of the election be favorable to the proposed
annexation, the same record shall be made as provided in said sections,
and thereupon the said contiguous territory proposed to be annexed
shall be in law deemed and taken to be included in, and shall be a part
of said municipal corporation, and the inhabitants thereof shall in all
respects be citizens thereafter of the said municipal corporation.
SEC. 431. When any incorporated city shall desire to annex to such Annexing ooncorporation any abutting or contiguous territory thereto, which is not to^wWciThas
id
embraced within the limits of any city, and which territory has been
^ outm
laid out in lots or parcels containing two acres or less, the council of clty
t^inœrporated
such corporation may present to the circuit court of the county in
which such city is situate, a petition setting forth the facts and describ
ing the territory that is desired to be annexed, and that the same has
been laid out as above mentioned, together with the names of each
owner of any portion of such territory, without describing at length, if
there is more than one such owner, the particular portion of such terri
tory owned by each, which petition shall have attached thereto a map
or plat of such territory. A notice of the filing of such petition shall.
be served by publication in one daily or weekly newspaper published i n
such city, and by posting in five public places in the territory outside
of said city for the period of four weeks; and the corporation shall be
plaintiff and said owners defendants, and issues joined and the cause
tried in the ordinary manner as far as applicable, except that no judg
ment for costs shall be rendered against any defendant who does not
make any defense. If the court find the allegations of the petition to
be true, and that justice and equity require that said territory, or any
part thereof, should be annexed to such corporation, a decree shall be
entered accordingly, and from the time of entering such decree, the
territory therein described shall be included in and become a part of
such corporation. The powers conferred under the provisions of this
section shall also apply to cities acting under special charters.0
0
This section, with respect to its operation special charters as to those organized under the
upon cities acting undev special charters is not general law. City of Burlington v. Leebrick
controlled by section 551 of the code. Its pro- et al., 43 Iowa, 252.
visions apply as well to cities organized under
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When corporaSEC. 4 3 2 . W h e n any city or incorporated town shall desire to be
unite "with6 each a ï m e x e d t o another and contiguous city or incorporated town, the counOTHER.
cil or trustees of each of such cities or towns shall appoint three comB. § 10«.
missioners to arrange and report t o such council or trustees respectively
the terms and conditions on which the proposed annexation can be
made; and if the council or trustees of each of such cities or towns
approve of the terms and conditions proposed, they shall, by proper
ordinance, so declare; and thereupon the council or trustees of each of
such cities or towns, by ordinance passed [and one publication had
thereof at least ten days] prior t o the general and annual election
therein, may submit the question of such annexation, upon the said
Amended by c. terms and conditions so proposed, to the electors of their respective
8,17 a . A.
cities or towns, and if a majority of the electors of each vote in favor of
such annexation, the council or trustees of each shall, by proper ordi
nance, so declare; and a certified copy of the whole proceedings f o r
annexation of the city or town to be annexed being filed with the clerk
or recorder of the city or town t o which the annexation is made, the
latter shall file with the secretary of state and in the recorder's office of
the county, a certified copy of all proceedings had by both of such cities
or towns in the matter of such annexation.
SEC. 433. W h e n certified copies of the proceedings f o r annexation
are filed as contemplated in the preceding section, the annexation shall
Amended by o. be deemed complete, [and the terms and conditions mentioned in section
8,17 a. A.
four hundred and thirty-two of t h e code shall be a part of the law f o r
the government for the city or town] to which annexation is made, and
said city or town shall have power t o pass such ordinances, not incon
sistent with law, as will carry into effect and maintain the terms of
such annexation; and thereafter the city or town annexed shall be gov
erned as a part of the city or town to which annexation is made; and
any citizen of the annexed city or town may institute and maintain
legal proceedings to compel the city or town, and council or trustees
thereof, to which annexation is made, t p execute such terms and con
ditions; provided, that such annexation shall not affect or impair any
tíorfo^con^fra- rights or liabilities then existing f o r or against either of such cities or
HOUB COMPLETE, towns, and that they may be enforced the same as if no such annexaFNRTHER AMEND- tion had taken place; [andprovided, further, that a city or town sepaMENT.
rated f r o m another city or town by an intervening city or town or
territory, may be annexed to such city or town i n the manner herein
before provided, but such annexation shall not be consummated and
completed until such intervening city, town or territory is also annexed.
Any proceedings which may have been commenced under said sections
T
B a s amended under the provisions of this act prior to the taking effect
to AFFŒT°S H
ORUABRNTIEEFETO! of this act f o r the annexation of a city or town, are hereby declared
Talid and legal, and such proceedings may be completed i n accordance
with said section and the provisions of this act.]

(CHAPTER 4 7 , LAWS OF 1876.)
RELATING TO EXTENSION OF CITY LIMITS.

MUE.
Additional mode

AN ACT empowering cities to extend their corporate limits.
ditional to the Code, Chapter 10, title IV.]

[Ad

UMLTSFNDIO8
SECTION 1. Be it enacted by the General Assembly of the State of
AMENDED by o. Xoiva, That in addition t o the methods now provided by law, any city
169,17 a. A.
'
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or incorporated town in this state may h a r e its limits enlarged i n the
manner hereinafter prescribed.
SEC. 2. The council may fix the boundaries of the city or incor- council may A*
porated town as enlarged t o the proposed extent, which boundaries limits.
shall, as f a r as practicable, be terminated by straight lines drawn
parallel respectively t o the corresponding lines of t h e government
survey.
SEC. 3. • T h e question of making such extension must t h e n be sub- Extension t o b e
mitted t o a vote of all the qualified electors inhabiting t h e whole city or *"¡.)™Ittod t o
town as thus proposed t o be enlarged. A day must be fixed f o r such elec- D a y flxed f o r
tion by resolution of the council of the city or town whose limits are election,
proposed t o be enlarged, and notice thereof must be given by procla
mation of the mayor of said city of the time of holding such election,
and setting f o r t h the exact question to be presented t o the electors f o r
determination; which proclamation shall be published f o r f o u r weeks Proclamation
l be
consecutively prior to said election in some newspaper published in said
,°
city or town, which notice shall be deemed sufficient notice of said newspaper,
election and its purposes t o all the inhabitants of t h e city or town as
proposed t o be enlarged; and if at such election t h e number of legal
votes cast f o r such extension shall exceed those cast against it, the
mayor shall issue his proclamation announcing i h a t fact, and f r o m
thenceforth the limits of said city or town shall be enlarged as pro
posed.
SEC. 4. N o lands included within said extended limits which shall n o t CERTAIN LANDS
have been laid off into lots of ten acres or less, or which shall n o t subce T*
sequently be divided into parcels of ten acres or less, by the extension f o r road t l x . P
of streets or alleys, and which shall also in good faith be occupied and
used f o r agricultural or horticultural purposes, shall be taxable f o r any
city or town purpose, except that they may be subjected t o a road tax
t o the same extent as though they were outside of t h e city or town
limits, which said tax shall be paid into t h e city treasury; provided
t h a t t h e provisions of this act shall not apply t o cities organized under
special charters.
(Took effect, March 10, 1876, by publication i n newspapers.)
(CHAPTER 5 4 , LAWS OP 1 8 7 4 . )
R E - S U R Y E Y OF T O W N P L A T S .

t o authorize the re-survey and platting of city or town plats,
or additions thereto, i n cases where the original plats have been
lost and n o t acknowledged or recorded.

A N ACT

Title,

SECTION 1 . Be it enacted by the General Assembly of the State of Where town
Iowa, T h a t i n all cases where the original town plat of any city, town ^ , e y
or village of this state, or any of the additions t o any such city, town made. "
or village, shall have been heretofore, or m a y heareafter be, lost, mis
laid or destroyed, after the sale and conveyance of any subdivision,
block, or lot thereof, by the original owner or proprietor, t o any per
son or persons, before t h e same shall have been recorded, it shall be
lawful f o r any three persons interested i n such city, town, village, or Reoorded *
addition thereto, t o have such original city, town, village, or addition
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to any such city, town, or village, re-surveyed and re-plattsd, and such
plat made a matter of record, as hereinafter set forth; provided, that
in no case shall such re-plat be made a matter of record without the
consent in writing indorsed thereon, of the original owner or proprie
tor of such city, town, village, or addition thereto, if he be alive and his
residence known to those who desire such re-plat recorded.
SEC. 2. The county surveyor of any county of this state in which
is situate any such city, town, village, or addition thereto, as contem
plated in section one of this act, is nereby authorized, empowered, and
upon payment to him of his legal fees by the person interested,
required to re-survey any such city, town, village, or addition thereto,
and shall make out a plat of such city, town, village, or addition so
re-surveyed, which plat shall in all respects, as near as possible, con
form to the original lines of said city, town, village, or any addition
thereto that may be re-surveyed, and it shall in all respects be made
out as required by section 559 of the code. And in order to the
perfect completion of such re-survey and plat, the said surveyor is
empowered and authorized to subpoena witnesses, administer oaths, and
to take evidence touching said original plat, lines, subdivisions of
said city, town, village, or addition thereto sought to be surveyed and
re-platted; also as to whether the original proprietor be dead or living,
and touching all things necessary to enable him to accurately establish
the lines and boundaries of the said city, town, village, or addition
thereto, and the various sub-divisions thereof; provided, that in all
cases, before any such re-survey shall be made, the county surveyor of
the proper county shall give four weeks' notice in some newspaper
published in the county, if there be any, of such contemplated re-survey,
and, in case there is no such paper published in the county, then by
posting u p four written notices in four of the most public places in
the county, one of which shall be in said district proposed to be re-sur
veyed.
SEC. 3. When the surveyor shall have completed said plat, as here
inbefore contemplated, he shall attach his certificate thereto, to the
effect that said plat is a just, true and accurate plat of said city, town,
village, or addition so surveyed,by him; and the said plat and certifi
cate thereto shall be filed for record in the office of the recorder of
deeds for the proper county, and from the date of such filing it shall
be regarded and treated, in all courts of law and equity in this state, as
though the same had been made by the original owners or proprietors
of said lands so re-surveyed and re-platted; provided, that any person
or persons deeming themselves aggrieved by said re-survey or re-plat
ting may at any time, within six months from the date of filing said
plat for record, commence action by bill in chancery in the circuit or
district court against the person employing the surveyor as aforesaid
and setting up their causes of complaint, and asking that said record
be canceled.
SEC. 4. If it shall appear on the trial of said cause that said city,
town, village, or addition thereto, was originally laid out and platted,
that the original owner or proprietor had sold any or all the lots in
such city, town, village, or addition, or that he intended to dedicate to
the public the streets, alleys or public squares of such city, town, vil
lage or addition, that the plat thereof has never been recorded, but was
lost or mislaid, that the owner or proprietor is dead, or his residence
unknown, and that the re-survey and re-plat so filed for record is a
substantially accurate survey and plat of the original plat of such
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city, town, village or addition thereto, then said bill shall be dismissed ®11181e^,be
at the costs of the complainants; otherwise the court shall set aside cancellation of
said re-plat and cancel the same of record at the costs of defendants.
SPECIAL CHARTERS.

SEC. 434. Any city or town incorporated by special charter, or in Corporations
abandon
any other manner than that provided by this chapter, may abandon may
and adopt t h i s
chapter.
its charter and organize itself under the provisions of this chapter with C.25, $1, E x . S .
the same
territorial limits, by pursuing the course hereinafter pre 9 G. A.
C. 69, IX a . A .
scribed.11
SEC. 435. Upon the petition of fifty legal voters in any such city or Petition t o b e
:
town to the council or trustees thereof, praying that the question of presented
election order
abandoning its charter be submitted to the legal voters, the council or e d .
25, § 2, Ex. S .
trustees shall immediately direct a special election to be held, at which C.
9 G . A*
such question shall be decided, specifying at the same time, the time
and place of holding the same, and appointing the judges and clerks
of the election.
SEC. 436. The mayor, or in case there is no mayor, the president of Proclamation :
of clecthe council or board of trustees, shall at once issue a proclamation giv notice
tion given»
ing notice of such election, of the question submitted to the electors, Same, § 4.
and of the time and place of holding the election; which proclamation
shall be published for four consecutive weeks in some newspaper pub
lished in such city or town; and if there is none published therein,
then such proclamation shall be published by posting a copy thereof
in five public places within the corporate limits of such city or town,
one of which shall be on the door of the mayor's office.
SEC. 437. At such election, those who desire to vote in favor of the Manner of vot
n g : res ul t de
abandonment of the charter shall deposit a ballot with the words " in iclared.
Same,
§ 5.
favor of abandonment;" those desiring to vote against the abandon
ment shall deposit a ballot with the words " against abandonment."
The election shall be conducted in other respects as elections for city
officers are conducted under the charter. The abstract of votes shall
be returned to the city council or board of trustees, who shall canvass
the same and declare the result, which shall be entered on the journal.
SEC. 438. If a majority of the votes cast at such election be in favor Special charter
of the abandonment of the charter, the council or trustees shall abandoned:
officers t o b e
immediately call a special election for the election of officers for such elected; r e corporation according to its class as defined by this chapter; and from submission.
Same, § 6.
and after the election and qualification of such officers, the former
charter of such city or town shall be considered as abandoned, and
such city or town shall be considered as organized, and shall have all
the rights and be subject to all the liabilities of the class to
which it belongs, but the officers so elected shall hold their offices
only until the next annual municipal election in such city or town.
If a majority of the votes be against abandonment, that question can
not be again submitted until after the expiration of one year from the
time of such election."
P The general provisions of the law for the election, and the officers under such charter
incorporation of cities and towns do not apply continue also. The special charter laps over
to cities incorporated under special charters. and covers a portion of the time which is
Decorah v. Bullís, 2 5 I o w a , 1 2 .
covered by the term for which the new officers
elected, to-wit: that time between the elec
i Where a city organized under a special are
charter abandoned its organization, and re-or- tion and the qualification of the officers elected.
ganized under the general law, the special Cox v. Citiy of Burlington. 4 3 I o w a . 6 1 2 .
Where in such case the city marshal under
charter remains in force for a time after the
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SEC. 439. All rights and property of every description which were
vested in any municipal corporation under its former organization,
shall be deemed and held to be vested in the same municipal corpora
tion under the organization herein contemplated; and no right or liar
bility, either in favor of or against such corporation existing at the
time, and no suit or prosecution of any kind, shall be affected by such
change; provided, that when a different remedy is given by this chap
ter which can properly be made applicable to any right existing at the
time such change is made, the same shall be deemed cumulative to the
remedies before provided, and may be used accordingly.
SEVERANCE OF TERRITORY.

Application :
how made.
B. % 1048.

Notice to be
given.
R. § 1049.

Petition heard:
affidavits
amended.
B. § 1060.

Trial by jury:
terms of sepa
ration adjusted.
R. § 1051.

SEC. 440. When the inhabitants of a part of any town or city shall
desire to have the part of the territory of such city or town i n which
they reside severed from, or stricken out of the limits of such city or
town, they may apply by petition in writing, signed by a majority
of the resident property holders of that part of the territory of such
city or town, to the circuit court of the county, which petition shall
describe the territory proposed to be thus severed or stricken out of the
limits of such city or town, and have attached thereto an accurate
map or plat thereof, and shall also name the person or persons author
ized to act in behalf of the petitioners in the prosecution of said
petition.1
SEC. 441. 'Notice of the filing of the same shall be given by publi
cation in a newspaper published in said city or town, or by posting a
notice of the same in five public places in said city or town for four
weeks previous to the succeeding term of said court, which notice shall
contain the substance of said petition and state the term of court at
which the hearing thereof will be had.
SEC. 442. The hearing of such petition may be had by the court, or
either party may demand a jury, and the proper authorities of such
city or town, or any person interested in the subject matter of said
petition, may appear and contest the granting of the same; and affida
vits in support of or against said petition may be prepared and sub
mitted, and may be examined by the court or jury, and the court may,
in its discretion, permit the agent or agents named in the petition to
amend or change the same, except that no amendment shall be per
mitted whereby the territory embraced in said petition shall be
increased or diminished without continuing the case to the next term,
and requiring new notice to be given as above provided.
SEC. 443. If the court or jury, after hearing the petition and evi
dence, shall be satisfied that said petition has been signed by a majority
of the properly holders residing within the limits of the part of the
city or town described in the petition and plat, and that the limits have
been accurately described and a correct map or plat thereof made and
filed, and if the court or jury shall be further satisfied that the prayer

che old organization was elected under the new,
and continued without interruption to discharge
the duties of the office, held, that it was not
competent for the city council, after the re-in
corporation, to diminish the salary of the officer
for the term for which he was first elected.
Ibid.
' Territory within the limits of a city should
not be severed therefrom in a proceeding under

sections 440 et seq., on the ground that it re
ceives no benefits from the municipal improve
ments, and is not needed for present municipal
purposes, if it is manifest, from the facts in the
case, that it will soon be required for such pur
poses in the extension and growth of the city in
that direction. Hosier v. City of Des Moines,
31 Iowa, 174. See McKean v. Mount Vernon,
51 Id., 306.
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of the petitioners should be granted, the court shall appoint three dis
interested persons commissioners to adjust the terms upon which such
part shall be so stricken out as to any liabilities of such city or town
that have accrued during the connection of such part with such cor
poration.
SEC. 444. The commissioners so appointed shall take and subscribe
an oath that they will impartially perform their duties as such, and
shall, at a time by them fixed, hear the agent named in the said peti
tion and also the proper authorities of the city or town in regard to
the subject matter to them submitted, and report to the next succeed
ing term of said court their doings and judgment in the premises, and
upon the filing of said report the court shall decree in accordance
therewith and with the prayer of said petition; provided, that for good
and sufficient cause, and upon a proper showing, the court may reject
or set aside said report, and appoint new commissioners, and continue
the cause for further action to be had thereon.
SEC. 445. The clerk shall forthwith file a certified transcript of
such decree, together with the petition and map, in the office of
the recorder of the county and in the office of the secretary of state.
SEC. 446. When such certified transcripts are filed, the severance
shall be deemed complete. The costs shall be paid by the petitioners,
but each party shall pay their own witness fees.
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Commissioners
to takea n oath :
h e a r parties :
report may b e
s e t aside.
R . § 1052.

T r a n s c r i p t filed.
R . § 1053.

When com
plete: costs.
B . § 1054.

DISCONTINUANCE.

SEC. 447. Whenever one-fourth of the legal voters of any city or H o w effected. .
§ 1,11 a.
incorporated town in this state shall petition the circuit court of the A0.143,
.
county wherein such corporation is situated for the discontinuance of
the same, the said court shall cause to be published for at least thirty
days, a notice stating that the question of discontinuing such corpora
tion will be submitted t o the legal voters of the same at the next an
nual corporation election.
SEC. 448. The form of the ballot shall be, " For the incorporation," Ballot.
Same, § 2 .
and " Against the incorporation."
SEC. 449. If a two-thirds majority of all the legal votes cast for Two-thirds m a 
ority required :
and against such proposition shall be cast " against the incorporation," jindebtedness.
then the. same may be discontinued. The vote provided for in this Same, § 3 .
and the two preceding sections shall not be construed to discontinue
any corporation until the said corporation shall have made ample pro
visions for the payment of all its indebtedness, and for the faithful
performance of all its contracts and obligations, and shall have levied
the requisite tax therefor.
SEC. 450. The vote for this purpose shall be taken, canvassed, and C a n v a s s : limi
ation.
returned in the same manner as other municipal elections, and all ex tSame,
§4.
penses of the same paid by the corporation so voting. N o more than
one such election shall be held in the same year.
SEC. 451. The books, documents, records, papers, and corporate Records a n d
deposited
seal of any city or town so discontinued shall be deposited with the seal
with county au
county auditor of the county for safe keeping and reference in future; d i t o r .
and all court records of any mayor or other officer shall be deposited Same, f 5 .
with the nearest justice of the township, who shall have authority to
execute and complete all unfinished business standing on the same.
SEC. 452. Whenever the incorporation of any city or town shall Auditor t o p u b 
fact.
have been discontinued under the provisions of the four preceding sec lish
Same, § 6 .
tions, the auditor of the county wherein such corporation was situated,

102

CITIES A N D INCORPORATED TOWNS.

[TITLE I V .

shall publish such fact for thirty days in a county paper, if one is
published in the county; if not, shall post three notices for the same
length of time, and also to certify the fact to the secretary of state,
warrants t o isSEC. 453. For the payment of its indebtedness, the corporation
íéctedfsurpíüs. shall issue warrants in cases where there is no money in the treasury,
and the county treasurer shall collect the tax which shall be levied to
same, s 7.
pay such indebtedness as hereinbefore contemplated and prescribed
as he collects other taxes, and pay the said warrants; and any surplus
of this fund shall be passed over to the temporary school fund of the
district where the same was levied.
POWERS.
SEC. 4 5 4 . Cities and towns organized as provided in this chapter
shall be bodies politic and corporate under such name and style as they
may select at the time of their organization, and may sue or be sued;
contract or be contracted with; acquire and hold property, real and
personal; have a common seal, which they may change and alter at
pleasure, and have such other privileges as are incident to municipal
corporations of like character or degree not inconsistent with the laws
of the state.
same.
SEC. 4 5 5 . All municipal corporations organized under this chapter
B. § 1056.
shall have the general powers and privileges, and be subject to the
rules and restrictions granted and prescribed in the succeeding sec
tion.
Prevent nui- SEC. 456. They shall have power to prevent injury or annoyance
gaming houses : from anything dangerous, offensive, or unhealthy, and to cause any
establish marnuisance to be abated; to regulate the transportation and keeping of
sf S 1067.
gun-powder and other combustibles, and to provide and license maga
zines for the same; to prevent and punish fast or immoderate riding or
driving of horses through the streets; to regulate the speed of trains
and locomotives on railways running over the streets or through the
limits of the city or incorporated town by ordinance, and enforce the
same by a fine not exceeding one hundred dollars; to establish and
regulate markets; to provide for the measuring or weighing of hay,
coal, or any other article of sale; to prevent any riots, noise, disturb
ance, or disorderly assemblages; to suppress and restrain disorderly
houses, houses of ill-fame, billiard tables, nine or ten pin alleys, or
tables and ball alleys, and to authorize the destruction of all instru
ments and devices used for purposes of gaming, and to protect the
property of the corporation and its inhabitants and to preserve peace
and order therein.
REGULATIONS
SEC. 457. They shall have power to make regulations against dan6
B! S IOBS^"* g e r from accidents by fire, to establish fire districts, and, on petition of
the owners of two-thirds of the grounds included in any square or
block, to prohibit the erection thereon of any building or addition to
any building, unless the outer walls thereof be made of brick and
mortar or of iron and stone and mortar, and to provide for the re
moval of any buildings or additions erected contrary to such prohibi
tions.
Burial of the
SEC. 458. They shall have power to regulate the burial of the dead,
Brioso
provide without the limits of the corporation places for the inter
ment of the dead, to prevent any sub-interments within such limits
and to cause any body interred contrary to such prohibition to be taken
up and buried without the limits of the corporation.
Enumerated.

B. § 1047.
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SEC, 459. They shall have power to restrain and regulate the run- ANIMAIS rnnning at large of cattle, horses, swine, sheep, and other animals within
the limits of the corporation, and to authorize the distraining, im
pounding, and sale of the same for the penalty incurred and costs of
the proceeding, to prevent the running at large of dog» and injuries
therefrom, and to authorize the destruction of the same when at large
contrary to any prohibition to that effect.
SEC. 460. They shall have power to regulate or prohibit all theatri- TheatT)cal ex_
cal exhibitions of whatever name or nature, for which money or any wbit ons.
other reward is in any mannér demanded or received; but lectures on B " s 1062,
scientific, historical, or literary subjects shall not come within the pro
visions of this section.
SEC. 461. The establishment and maintenance of a free public PUBLIC LB
IRARY
library is hereby declared to be a proper and legitimate object of money^ot to be
municipal expenditure; and the council or trustees of any city or appropriated
exvote f
incorporatéd town may appropriate money for the formation and £e»p°e"
°
17 14
A
maintenance of such a library, open to the free use of all its inhabi- °- >
tants under proper regulations, and for the purchase of land and erec- .
tion of buildings, or for the hiring of buildings or rooms suitable for
that purpose, and for the compensation of the necessary employes;
provided, that the amount appropriated in any one year for the main
tenance of such a library shall not exceed one mill upon the dollar
of the assessed valuation of such city or town. Any such city or incor
porated town may receive, hold, or dispose of any and all gifts, dona
tions, devises, and bequests that may be made to such city or incorpo
rated town for the purpose of establishing, increasing, or improving
any such public library; and the city or town council thereof may
apply the use, profits, proceeds, interests, and rents accruing therefrom,
in such manner as will best promote the prosperity and utility of such
library. Every city or incorporated town, in which such a public
library shall be maintained, shall be entitled to receive a copy of the
laws, journals, and all other works published by authority of the state
after the establishment of such library, for the use of such library,
and the secretary of state is hereby authorized and required to furnish
the same from year to year to such city or incorporated town. But no
appropriation of money can be made under this section, unless the
proposition is submitted to a vote of the people; and at the municipal
election of such city or town, the question, " Shall the city (or town council, as the case may be) accept the benefit of the provisions of this
section."
SEC. 462. They shall have power to regulate and license sales by AUCTIONEERS A
N
D
nt mer
auctioneers and transient merchants within their corporate limits, pro- 'ïwnt8.
"
97
vided, that the exercise of the power shall not interfere with sales
> » <*• A.
made by sheriff's, constables, coroners, marshals, executors, guardians,
assignees of insolvent debtors or bankrupts, or any other person re
quired by law to sell real or peronal property. 8
• A city of the second class has no power un
der the general law, nor under chapter 97, laws
of the 9th General Assembly (from which this
section is taken) to pass an ordinance requiring
a resident merchant engaged in the ordinary
business of selling goods at retail, to pay a cer

tain per cent, on the amount arising from the
sale of a portion of his merchandise which he
employs an auctioneer to sell. The section ap
plies only to auctioneers and transient mer
chants. City of OskalooM v. Tullís <& Faxon,
25 Iowa, 440.
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Amended and
substituted by
C. 24,16 G. A :
license, regu
late o r prohibit
sales at auction :
license hacks,
etc. : taverns,
saloons, eto.
Brokers: ped
iera: shows.
Intoxicating
liquors.
Streets, alleys,
public grounds,
and railways.
R.% 1064*
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SEC. 463. [They shall have power t o regulate, license or prohibit the
sale of horses or other domestic animals at auction in the streets,
alleys or public places; to regulate, license or tax all carts, wagons,
drays, coaches, hacks, omnibuses and every description of conveyance
kept tor hire; to regulate, license and tax taverns, restaurants, eatinghouses; to regulate, license, tax or prohibit beer and wine saloons; to
regulate, license and tax or prohibit billiard saloons, pool tables, and
all other tables kept for hire; tenpin or other ball alleys, shooting gal
leries or places; to regulate and license pawnbrokers and peddlers; to
regulate, license or prohibit circuses, menageries, theatres, shows, and
exhibitions of all kinds, except such as may be exempted by the gene
ral laws of the state; and to regulate or prohibit the sale of intoxicat
ing liquors not prohibited by the laws of the state.]
SEC. 464. They shall have power to lay off, open, widen, straighten,
narrow, vacate, extend, establish and light streets, alleys, public
grounds, wharves, landing, and market places; and to provide for the
condemnation of such real estate as may be necessary for such pur)Oses. They shall also have the power to authorize or forbid the
ocation or laying down of tracks for railways and street railways on
all streets, alleys and public places; but no railway track can thus be
located and laid down until after the injury to property abutting upon
the street, alley, or public places upon which such railway track is pro
posed to be located and- laid down has been ascertained and compen
sated in the manner provided for [taking private property for works of
internal improvement, in chapter four of title A of the code of 1873.']
SEC. 465. They shall have power to provide for the grading and
repairs of any street, avenue, or alley, and the construction of sewers,
[and shall defray the expenses of the same out of the general funds of
such city or town*], but no street shall be graded except the same be
ordered to be done by the affirmative vote of two-thirds of the city
council or trustees."
SEC. 466. They shall have prower to construct sidewalks, to curb,
pave, gravel, macadamize, and gutter any highway or alley therein, and
t o levy a special tax on the lots and parcels of land fronting on such
highway or alley to pay the expenses of such improvement. But
unless a majority of the resident owners of the property subject t o
assessment for such improvement petition the council or trustees t o
make the same, such improvements shall not be made until threefourths of all the members of such council or trustees shall, by vote,
assent to the making of the same/
SEC. 467. They shall have power to repair permanent sidewalks,
and to assess the expense thereof on the property in front of which
such repairs are made.
SEC. 468. They shall have power to provide for the laying of temporary
plank sidewalks upon the natural surface of the ground without regard
to grade, on streets not permanently improved, at a cost not exceeding
forty cents a lineal foot, and to provide for the assessment of the cost
thereof on the property in front of which the same shall be laid.

f
Amended by 0 .
6,15 G. A.
Grading of
streets: con
struction of
sowers.
O. 45, $ 1,14 G.
A.

Sidewalks :
highways :
special tax : as
sent of property
owners.
Same, § 2.

Expense a s 
sessed on prop
erty.
Same, § 3.
Temporary
sidewalks: ex
pense limited.
Same, § 5.

' The provisions of this section, with reference
t o the rights of a railroad company over the
streets of cities and incorporated towns, do not
apply to actions commenced prior t o the time
when it took effect. Ingram, Kennedy & hay
». The C. h. & M. S'y Co., 38 Iowa, 689.
* The words in brackets in this section repealed
by S. 5, C. 51, 15 G. A.
" A city not only has the right to make
improvements upon a street and reimburse

itself for the expense thereby incurred by levy
i n g a special tax upon abutting property own
ers, but i t has also the right to prescribe the
mode in which such tax shall be assessed. The
City of Burlington v. Quick, 47 Iowa, 222.
T
Under this section cities are authorized to
pass an ordinance assessing upon a corner lot
the cost of macadamizing one-fourth of the
square formed by the intersection of streets.
Wolf v. City of Keokuk, 48 Iowa, 129.
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SEC. 469. When any city or town shull have established the grade WHEN GRADE ot
of any street or alley, and any person shall have built or made any ^r®^8e<Jsafter
improvements on such street or alley according to the established buildings are
grade thereof, and such city or town shall alter such established grade ges°todbe
in such a manner as to injure or diminish the value of said property, B°"ed a n d
said city or town shall pay to the owner or owners of said property o. U G. A.
so injured the amount of such damage or injury, which shall be
assessed by three persons—one of whom shall be appointed by the
mayor of such city or town, one by the owner of the property, and one
by the two so appointed, or in case of their disagreement, by mayor
and owner, or in case of their disagreement, by the city council or town
trustees. If the owner of such property shall fail to appoint one such
appraiser in ten days from the time of receiving notice so to do, then
the city council or town trustees shall appoint all such appraisers, and
no such alteration of grade shall be made until said damages so
assessed shall have been paid or tendered to the owner of the property
so injured or damaged. The appraisers shall be sworn to faithfully '
execute their duties according to the best of their ability. Before
entering upon their duties, they shall give notice by publication for
three weeks in one or more newspapers printed i n such city, of the
time and place of their meeting for the purpose of viewing the prem
ises and making their assessment. They shall view the premises, and, ! . ^ I _
in their discretion, receive any legal evidence and may adjourn from
>'
day to day. When the appraisement shall be completed, the apprais
ers shall sign and return the same to the city council or town trustees
within thirty days of their appointment. The city council or town
trustees shall have power, in their discretion, to confirm or annul the
appraisement, and if annulled, all the proceedings shall be void, but if
confirmed, an order of the confirmation shall be entered. Any person Appeal,
interested may appeal from the order of confirmation to the circuit
court of the county i n which such city or town is situated, by notice
in Tvriting to the mayor at any time before the expiration of twenty
days after the entering the order of confirmation. Upon the trial of
the appeal, all questions involved i n the proceedings, including the
amount of damages, shall be open to investigation, and the burden of
proof shall, in all cases, be upon the city or town to show that the pro
ceedings are in conformity with this section. The cost of any pro
ceedings incurred prior to the order of such city council or trustees
confirming or annulling the appraisement, shall i n all cases be paid by
such city or town.
SEC. 470. They shall have power to purchase or condemn, and pay L a n d purchased
for out of the general fund, and enter upon and take any lands within or condemned
or without the territorial limits of such city or town for the use of ^ses"bli0 pur"
public squares, streets, parks, commons, cemeteries, hospital grounds,
Jo7,¿°GG*AA'
or any other proper and legitimate municipal use, and to enclose,
ornament and improve the same. They shall have entire control of
the same, and shall have power, i n case such lands are deemed unsuita- .
ble or insufficient for the purpose for which they were originally
granted, to dispose of and convey the same; and conveyances executed
i n accordance with this chapter shall be held to extinguish all
rights and claims of any such town or city to such lands existing prior
to such conveyance. But when such lands ars so disposed of and con
veyed, enough thereof shall be reserved for streets to accommodate
adjoining property-owners.
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water worts.
Sec. 471. They shall have power t o erect water works, or to authorc. 78, § i , u a. ize the erection of the same; b u t no such works shall be erected or
authorized until a majority of the voters of the city or town at a gene
ral or special election, or four-fifths of the members of the council or
board of trustees thereof, by yote, approve the same.
same.
Sec. 472. They shall have power t o construct or authorize the con2 8 4,
h g ' a * ' ' A u c t i o n of such works without their limits, and f o r the purpose of
maintaining and protecting the same from injury, and the water from
pollution, their jurisdiction shall extend over the territory occupied by
such works and all reservoirs, streams, trenches, pipes, and drains, used
in, and necessary f o r the construction, maintenance and operation of
the same, and over the stream or source from which the water is taken
. for five miles above the point f r o m which it is taken; and t o enact all
ordinances and regulations necessary to carry the power herein con
ferred into effect.
when privilege
Sec. 473. W h e n the right t o build and operate such works is
granted t o torn-g r a n ¿ e c l t o private individuals or incorporated companies by said cities
viauais.
Same, § 5.
and towns, they may make such grant t o inure f o r a term of not more
t h a n twenty-five years, and authorize such individual or company to
charge and collect from each person supplied by them with water,
such water rent as may be agreed upon between said person or corpo
ration so building said works, and said city or town; and such cities or
towns are authorized and empowered t o enter into a contract with the
individual or company constructing said works, to supply said city or
town with water f o r fire purposes, and f o r such other purposes as may
be necessary for the health and safety thereof, and to pay therefor such
sum or sums as may be agreed upon between said contracting parties.
Sec. 474. Said cities or towns are hereby authorized t o condemn
May condemn
private p r o p 
and appropriate so much private property as shall be necessary for the
erty.
construction and operation of said water works; and when they shall
Same, § 6.
authorize the construction and operation thereof by individuals or cor
porations, they may confer, by ordinance, upon such person or corpo
ration the said power to take and appropriate private property for said
purpose.
Sec. 475. All cities and incorporated towns constructing such
Assess water
rents a s a
works are authorized to assess f r o m time to time, in such manner as
special tax :
collection of ;
they shall deem equitable, upon each tenement or other place supplied
amount.
with water, such water rents as may be agreed upon; and at the regu
Same, § 8,
lar time of levying taxes i n each year, said city or town is hereby
empowered to levy and cause to be collected, i n addition t o the taxes
now authorized to be levied, a special tax on taxable property in said
city or town, which tax, with the water rents hereby authorized, shall
be sufficient t o pay the expenses of running and operating such works,
and if the right to build, maintain and operate such works is granted
to private individuals or incorporated companies by such cities or
towns, a^d said cities or towns snail contract with said individuals or
companies f o r a supply of water f o r any purpose, such city shall levy
each year, and cause to be collected, a special tax as provided for above
sufficient to pay off such water rents so agreed to be paid to said indi
vidual or company constructing said works; provided, however, that
said tax shall not exceed the sum of five mills on the dollar f o r dny
one year, nor shall the same be levied upon the taxable property of
said city or town which lies wholly without the limits of the benefit or
protection of such works, which limit shall be fixed by the city coun
cil or board of trustees each year before making said levy.
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SEC. 476. When it shall be deemed necessary by any such corpora
tion to enter upon or take private property for any of the above uses,
an application in writing shall be made to the circuit court, which
application shall describe, as correctly as may be, the property to be
taken, the object proposed, and the owners of the property, and of
each lot or parcel thereof known, and notice of the filing thereof shall
be given as is required to commence a civil action in said court. After
such notice shall have been given, the court shall proceed to determine
the compensation to be paid for the taking of the property, and for
that purpose shall impanel a jury, and the mode of procedure therein
shall be the same, so far as applicable, as in an action by ordinary
proceedings. The assessment shall be made so that the amount paya
ble to each owner may be ascertained either by alloting to each owner
by name or on each lot or parcel of land, and the inquiry and assess
ment shall in other respects be made by the jurors under such instruc
tions as shall be given by the court. The jurors shall be sworn to
make the whole inquiry and assessment, but may be allowed to return
a verdict as to part and be discharged as to the rest in the discretion
of the court, and in case they shall be discharged from rendering a
verdict in whole or in part, another jury may be impaneled at the
earliest convenient time, which shall make the whole inquiry and
assessment, or the part not made, as the case may be.
SEC. 477. When the amount of compensation due to any of the
owners of the property to be taken shall be ascertained, the court shall
make such order as to its payment or deposit as may be deemed just
and proper, and may require adverse claimants to any part of the
money or property to interplead, so as to fully settle their rights and
interests, and may direct the time and manner in which possession
of the property shall be taken or delivered, and may, if necessary,
enforce an order giving possession. But none of the property shall be
actually taken or occupied until the compensation thus ascertained
shall have been paid, or secured t o be paid. The costs occasioned by
the inquiry and assessment shall be paid by the corporation, and as to
the other costs which may arise, they shall be charged or taxed as the
court, in its discretion, may direct; no delay in making an assessment
of compensation, or in taking possession, shall be occasioned by any
doubt which may arise as to the ownership of the property, or any
part thereof, or as to the interest of the respective owners ; but in such
cases the court shall require the deposit of the money allowed as com
pensation for the whole of the property, or the part m dispute; and in
all cases as soon as the corporation shall have paid the compensation
assessed, or secured its payment by a deposit of money under the order
of the court, possèssion of the property may be taken and the public
work or improvement progress.
SEC. 478. Each municipal corporation may, by a general ordinance,
prescribe the mode in which the chame on the respective owners of
lots or lands, and on the lots or lands, shall be assessed and determined
for the purposes authorized by this chapter; such charge, when
assessed, shall be payable by the owner or owners at the time of the
assessment personally, and shall also be a lien upon the respective lots
or parcels of land from the time of the assessment. Such charge may
be collected and such lien enforced by a proceeding in law or in equity,
either in the name of such corporation, or of any person to whom i t
shall have directed payment to be made. I n any such proceedings,
where pleadings are required, it shall be sufficient to declare generally

107
Proceedings
when private
property i s condemued.
R . § 1065.
0 . 80,13 G . A.

Payment o r de
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for work and labor done, and materials furnished on the particular
street, alley or highway. Proceedings may be instituted against all
the owners, or any of them to enforce the lien against all the lots, or
land, or each lot or parcel, or any number of them embraced in any one
assessment, but the judgment or decree shall be rendered separately
for the amount properly chargeable to each. Any proceedings may
be severed, in the
discretion of the court, for the purpose of trial, re
view or repeal.4
RECOVERY H
A
D R
O
SEC. 479. I n any such proceeding, where the court trying the same
wubgpenaKyr.ctid shall be satisfied that the work has been done, or materials furnished,
R. s 1069.
which, according to the intent of the act, would be properly charge
able upon the lot or land through or by which the street, alley or high
way improved, repaired, or lighted, may pass, a recovery shall be per
mitted, or a charge enforced, to the extent of the proper proportion of
the value of the work or materials which would be chargeable on such
lot or land, notwithstanding any informality, irregularity, or defect in
any such municipal corporation or any of its officers. But in such
case the court may adjudge as to costs as may be deemed proper, and in
cases where an assessment shall have been regularly made, and pay
ment shall have been neglected or refused at the time when the same
was required, any municipal corporation may be entitled to demand
and rocover, in addition to the amount assessed and interest thereon at
ten per cent from the time of the assessment, five per cent to defray
the expenses of collection, which shall be included in any judgment or
Preceding flf- decree which may be rendered. The provisions and powers conferred
teen sections to -in this chapter from section four hundred and sixty-five to section four
acttng'nnder9 hundred and seventy-nine, inclusive, shall apply to cities acting under
special charters, special charters."
' Under this section the corporation may insti
tute but one suit against all the owners of lots
against which an assessment was made for t h e
construction of sidewalks; but the court may, in
its discretion, compel the plaintiff to sever and
file a separate petition against each defendant.
The proceedings in cases of this character are
governed by this and the next section. City of
Des Moines v. Stephenson, 19 Iowa, 507.
This section (478) making the liability for a
special tax a lien upon the property of the abut
ting owner, is not in conflict with the constitu
tion. The City of Burlington ». Quick, 47 Id.,
222.
In Mclnerny v. Reed, 23 Iowa. 410, it was
held that the power to levy and collect a special
tax, given in a city charter, does not carry with
it the power to collect such tax by a sale of the
property upon which it is assessed. The collec
tion of such tax is effected in a court of equity.
I t was also held in the same case that such
special tax was not assignable so as to enable
the petson claiming as assignee thereof, to en
force its collection.
I t was further held in Morrison v. Hershire,
32 Iowa, 271, that a municipal corporation, or
ganized under t h e general incorporation law, had
authority under the general law as amended by
chapter 14, of the acts of the 13th general assem
bly, to certify special assessments or taxes levied
upon lots for the purpose of street improvements
abutting thereon, to the county auditor, to be

collected and paid over by the treasurer the
same as other taxes are; and that to this end the
treasurer is empowered in case of non-payment
to sell the lots on which the assessments are
made, the same as other property is sold for the
non-payment of taxes.
" The last clause of this section making sec
tions 465 to section 479 inclusive, applicable
to cities acting under special charters, is new,
and was not a part of section 1069 of the Revis
ion. I t was held under that section that a city
organized under a special charter, could not re
cover from the owners of lots the costs of im
provements of adjacent streets, " notwithstand
ing any irregularity or defect in the proceedings "
under which the work was ordered. Starr v.
City of Burlington, 45 Icróa, 87.
I t was further held in that case, that this pro
vision was not retro-active so as to apply to pro
ceedings for improvements ordered or contracts
for work entered into prior to the taking effect
of the code of 1873.
I t is competent for a city, when not inconsist
ent with its charter, to prescribe by ordinance
the steps to be taken in order to acquire juris
diction over particular subjects. If these steps
are not taken when the requirements of the
ordinance are mandatory, the act of the city in
an attempt to exercise authority is void. Ibid.
See also City of Dubuque v. Wuoton, 28 Iowa,
571..
An ordinance directing that improvements

•
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SEC. 480. Municipal corporations shall have power to cause any lot stagnant water:
of land within their limits on which water at any time becomes stag- flS'à7lieù°on
nant, to be filled up or drained in such manner as may be directed by a property,
resolution of the council or trustees: and such owner or his agent, B-81070*
shall, after service of a copy of such resolution, or after a publication
of the same i n some newspaper of general circulation i n such corporar
tion for two consecutive weeks, comply with the directions of such
resolutions within the time therein specified; and in case of a failure
or a refusal to do so, it may be done at the expense of said corpora
tion; and the amount of money so expended shall be a debt due to said
corporation from the owner of said lot, and shall, moreover, from the
time of the adoption of such resolution, be a lien on such lot or lots.*
SEC. 481. Any municipal corporation may, i n addition to the means DELINQUENT
provided by the three preceding sections, if, by ordinance, it so elects, »eB™enun¡Lrtícause any or all delinquent charges, assessments, and taxes made or £e
levied under and by virtue of, and for the purpose specified in said sec'
tion or referred to therein, to be certified to the county auditor of the
county, and be collected and paid over by the treasurer of the county
in the same manner as taxes are authorized to be by this chapter.
ORDINANCES, FINES, AND SUITS.

SEC. 482. Municipal corporations shall have power to make and MAKE AND pubpublish, from time to time, ordinances, not inconsistent with the laws ón?orcepenaí8:
of the state, for carrying into effect or discharging the powers and «M and fineB.
duties conferred by this chapter, and such as shall seem necessary and íoVl.1071' 1072'
proper to provide for the safety, preserve the health, promote the pros- '
perity, improve the morals, order, comfort, and convenience of such
corporation and the inhabitants thereof and to enforce obedience to
such ordinances by fine not exceeding one hundred dollars, or by im
prisonment not exceeding thirty days. w
w
shall be ordered by resolution describing the
The reorganization of a city government
streets and improvements, and that notice shall under the general incorporation law, does not
be given by publication of the resolution, is not have the effect to repeal an ordinance lawfully
directory but mandatory. Ibid.
enacted under a former charter, making the
Where the proceedings for the levy of the as- council the tribunal for the trial of contested
sessment of a special tax for street improve- municipal elections. Ex parte Stahl, 16 Iowa,
ments are void for want of jurisdiction, the 369.
property owner is not estopped to deny their
The revocation by a municipal corporation of
validity, by the fact that he made no objection, a license to sell intoxicating liquors upon certain
while the improvement was in progress. Ibid, specified conditions, a violation of which, accord9
v l t was held in Morrison v. Hershire, 32
/
ÎT"8?'
Iowa, 271, that chapter 65, of wthe laws of 1870,
l
^
?
was not intended as a limitation upon the power ^
JQ
corporation. Hat her
conferred by chapter 51, of the revision, as to
^ '
the manner of levying a special tax for street
The general assembly may delegate to mumciimprovements, and that the assessment and levy pal corporations the power t o enact ordinances,
might lawfully be made under authority of a which, when authorized, have within t h e corporesolution of the city council as well as by an ^ t e limits the force and effect of laws passed by
ordinance.
the state legislature. Des Moines Gas Co. e.
A city may, by resolution of its council, re- Ctttf of Des Moines, 44 Iowa, 505.
quire the owners of lots within its limits, upon
That a city has passed an ordinance professwhich water becomes stagnant, to fill the same, ing to give to a gas company an exclusive right
and a publication of the resolution in a newspa- to lay pipes through its streets and light t h e
per of general circulation in the corporation is same for a specified compensation, does not desufficient notice of the resolution to enable the prive it of the right to charter another gas comcity to recover for filjing up the lots, in case the pany before the first franchise shall nave exowner fails to do it, in a personal ¡ustión against pired, conferring upon it similar rights a n d
him therefor. The City of Independence v. privileges, and such rights cannot be restrained
Purdy, 46 Id., 202.
• by injunction. Ibid.
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SEO. 483. Fines may, in all cases, and in addition to any other mode
provided, be recovered by suit or action before a justice of the peace
or other court of competent jurisdiction, in the name of the proper
municipal corporation, and for its use. And in any such suit or action
where pleading is necessary, it shall be sufficient to declare generally
for the amount claimed to be due in respect to the violation of the
ordinance, referring to its title and the date of its adoption or passage
and showing as near as may be the facts of the alleged violation.x
SEC. 484. Whenever a fine and costs imposed for the violation of
any city ordinance are not paid, the person convicted may, by the offi
cer having jurisdiction of the case, be committed until the fine and
costs are paid, not to exceed thirty days.7
SEC. 485. Any city or town shall have the right to use the jail of
the county for the confinement of such persons as may be liable to
imprisonment under the ordinances of such city or town, but it shall
be liable to the county for the cost of keeping such prisoners.
SEC. 486. All suits for the recovery of any fine, and prosecutions
for the commission of any offense made punishable as herein provided,
shall be barred in one year after the commission of the offense, for
which the fine is sought to be recovered, or the prosecution is com
menced.
SEC. 487. All municipal corporations are hereby empowered to pro
vide that all able bodied male residents of the corporation between the
ages of twenty-one and fifty years, shall, between the first day of
April and the first day of September of each year, either by themselves
or satisfactory substitutes, perform two days labor upon the streets,
alleys, or highways within such corporation, at such times and places
as the proper officer may direct, and upon three days notice in writing
given. They may further provide that, for each day's failure to attend
and perform the labor as required at the time and place specified, the
delinquent shall forfeit and pay to the corporation any sum not exceed
ing two dollars for each day's delinquency, and that all such sums
remaining unpaid on the first day of September in each year may be
treated and collected as taxes on property, and the same shall be a lien
on all the property of the delinquent that may be listed for taxation
and assessed and owned by him on the first day of November of the
same year.
SEC. 488. Any city or incorporated town may aid in the construc
tion and repair of any highway leading thereto, by appropriating there
for a portion of the highway tax belonging to said city or incorporated
town, not exceeding fifty per cent thereof, annually, as hereinafter pro
vided. When a petition shall be presented to the council or trustees,
signed by one-third of the resident tax-payers of said city or town, ask
ing that the question of aiding in the construction or repair of any
highway leading thereto be submitted to the voters thereof, the council
or trustees, immediately, shall give notice of a special election by post
ing notice in five public places in said town at least ten days before
said election, which notice shall specify the time and place ot holding
said election, the particular highway proposed to be aided, the propor-

1
A justice of the peace does not have jurisdic
tion to hear and determine a criminal prosecu
tion for a violation of a city ordinance under
this section of the statute, nor under the gen
eral law for the incorporation of cities and towns.
Goodrich v. Brown, 30 Iowa, 291.

y Where a judgment against a defendant in a
prosecution under a city ordinance, directed that
the defendant be imprisoned until the fine and
costs were paid, which judgment was according
to the ordinance, it was held t o be in harmony
with section 484 of the code. The State ».
Wells, 46 Iowa, 662.
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tion of the highway tax then levied and not expended, or next there
after to be levied, to be appropriated; at which election the question
of " appropriation " or " no appropriation " shall be submitted, and if
a majority of votes polled be for appropriation, then the council or
trustees may aid in the construction and repair of said highway to the
extent of said appropriation, in the same manner as they otherwise
would if said highway was within the corporate limits of said city or
town; but no part of such highway tax shall be expended more than
two miles from the limits of such city or town. [Provided, that in
incorporated towns, and cities of the second class, whether organized city oouncii
under a special charter or under the general incorporation law, with a SaMUhwaPtax
population under ten thousand inhabitants, whenever one-third of the Si townWo/ city,
resident tax payers of such incorporated town or city shall petition
the trustees or council of such incorporated town or city, asking 'that
a portion of the highway tax of such incorporated town or city may
be used to aid in the construction or repair of highways outside and .
by
within three miles of the limits of such incorporated town or city, oh.62, is a. A,
such trustees or council may, upon the presentation of such petition,
order a part of the highway tax of such incorporated town or city,
not exceeding twenty-five per cent thereof, to be used and expended to
aid in the construction or repair of highways outside and within three
miles of the limits of such incorporated town or city.]
SEC. 489. All ordinances and resolutions, or orders for the appro- ordinances
priation or payment of money, shall require for their passage or adop- buu>ne°snb]ect:
tion the concurrence of a majority of all the trustees of any municipal how passed,
corporation; ordinances of a general or permanent nature shall be
fully and distinctly read on three different days, unless three-fourths
of the council shall dispense with the rule; no ordinance shall contain
more than one subject, which shall be clearly expressed in its title,
and no ordinance or section thereof shall be revised or amended unless
the new ordinance contain the entire ordinance or section reviewed or
amended, and the ordinance or section so amended shall be repealed." Amended by ch.
[Provided, that in incorporated towns, ordinances and resolutions, or 146 ' 18 A"
orders for the appropriation or payment of money, shall require for
their passage or adoption a concurrence of four trustees, or of three
trustees and the mayor.]
SEO. 490. N o trustee or member of any council shall, during the connoiimenand
time for which he has been elected or for one year thereafter, be ÍSt^offlcet'or
appointed to any municipal office which shall be created, or the emol- J^terested m
uments of which shall be increased during the term for which he shall H°n§ 1122.
have been elected, except in the cases provided in this chapter; nor
shall any such trustee be interested, directly or indirectly, in the profits
of any contract or job of work, or services to be performed for the
corporation.
SEC. 491. The emoluments of no officer whose election or appoint- salary not inment is required by this chapter, shall be increased or diminished dur- mfntohcdduring the term for which he shall have been elected or appointed; nor in» term of
shall any change of compensation affect any officer whose office shall B?fn22.
* A resolution introduced a t a meeting of the
city council proposing a change in the boundaries of the city does not require for its adoption
the concurrence of a majority of the whole number of trustees. Strohm v. Iowa City, 47 Iowa, 42.
W h e n the city council amends an ordinance
by enacting an entire section which embraces

and reviews the whole subject-matter of a n
existing ordinance, a clear implication arises of
an intention that the n e w shall repeal and take
the place of the old section. And in such case,
only the section amended, and not t h e entire
ordinance, need be set out. Town of Decorah
». Dunstan Bros., 38 Id., 96.
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be created under the authority of this chapter during his existing term,
unless the office be abolished; and no person who shall have resigned
or vacated any office shall be eligible to the samé during the time for
which he was elected or appointed
when during the same time the
emoluments had been increased.1
SEC. 492. All ordinances shall, as soon as may be after their pas
sage, be recorded in a book kept for that purpose and be authenticated
by the signature of the presiding officer of the council and the clerk,
and all by-laws of a general or permanent nature, and those imposing
any fine, penalty, or forfeiture, shall be published in some newspaper
of general circulation in the municipal corporation, and it shall be
deemed a sufficient defense to any suit or prosecution for such fine,
penalty, or forfeiture, to show that no such publication was made:
Provided, however, that if no such newspaper is published within the
limits of the corporation, then and in that case, such by-laws may be
published by posting up three copies thereof in three public places
within the limits of the corporation, two of which places shall be the
)ost-office and the mayor's office of such town or city; and such byaws and ordinances snail take effect and be in force at the expiration
of five days after they have been published.
SEC. 493. On the passage or adoption of every by-law or ordinance,
and every resolution or order to enter into a contract by any council of
any municipal corporation, -the yeas and nays shall be called and re
corded; and to pass or adopt any by-law, ordinance, or any such reso
lution or order, a concurrence of a majority of the whole number of
members elected to the council shall be required; all appointments of
officers by any council shall be made viva voce, and the concurrence of
a like majority shall be required and the names of those, and for whom
they voted, on the vote resulting i n an appointment, shall be recorded.
N o money shall be appropriated by the council except by ordinance.'
[Provided, that in incorporated towns, by-laws, ordinances, resolutions
or orders to enter into any contract, shall require for their passage or
adoption a concurrence of four trustees, or of three trustees and the
mayor.]
SEC. 494. N o street or highway shall be opened, straightened or
widened, nor shall any other improvement be made which will require
proceedings to condemn private property without the concurrence, in
the ordinance or resolution directing the same, of two-thirds of the
whole number of the members elected to the council, and the concur
rence of a like majority shall be required to direct any improvement or
repair of a street or highway, the cost of which is to be assessed upon
the owners of the property, unless two-thirds of the owners to be
charged therefor shall petition in writing for the same.

Î
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1
Where a city organized under a special char
ter abandoned its organization and reorganized
under the general law; its former marshal was
elected under the new organization, and contin
ued without interruption to discharge the duties
of the office: Held, that it was not competent for
the city council, after the reorganization, to di
minish the salary of the officer for the term for
which he was first elected. Cox v. The City of
Burlington, 43 Iowa, 612. See also, Bryan v.
The City of Des Moines, Sept. Term, 1879.
* The provisions of this section providing for

the manner of appointment to office by the city
council applies to all appointments, and, in ac
cordance with its provisions, a majority of all the
members of the council, and not simply a major
ity of those who may be present at the meeting,
must vote for a candidate to fill a vacancy in the
office of city auditor. The State v. Dickie, 47
Iowa, 629.
This section does not take away the power of
a city to make parol contracts through its agents.
City of Indianola v. Jones, 29 Iowa, 282; Duncombe v. Fort Dodge, 38 Id., 281.
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SEO. 495. The council or trustees, as the case may be, of each mu- T»x certified to
nicipal corporation, is required to cause to be certified to the county "ted aiToth™'"
auditor, on or before the first Monday of September of each year, the taxes by county
percentage or number of mills on the dollar of tax levied for all city R.7ÜU
purposes by them on the taxable property within said corporation for ch. M, 5 3,10a.
the year then ensuing, as shown by the assessment roll of said city for
said year, and the said auditor is required to place the same on the tax
books of the county in the same manner as county taxes are placed
thereon, which taxes for municipal purposes shall be collected by the
county treasurer; and in all'things relating to the collection of the
same, and the sale of real or personal property, he is authorized and
required to proceed according to the provisions of the statutes regula
ting the sale of property for delinquent state and county taxes, and in
all sales for such, or any delinquent taxes for municipal purposes, if
there be other delinquent taxes due from the same person, or lien on
the same property, the sale shall be for all the delinquent taxes; and
such sales, and all sales made under or by virtue of this section or the
provisions of law herein referred to, shall be of the same validity, and,
in all respects, be deemed and treated as though such sales had been
made for the delinquent state and county taxes exclusively. And in
any city or town incorporated under or by special charter, which now
is, or hereafter may be regulated by or subject to the general incorpo
ration laws, all delinquent taxes, except such as were levied to pay in
debtedness created to take stock or aid in the building of railways,
remaining unpaid upon the tax books of such city or town, shall be
certified at the time, collected and paid over as above directed. And
the county treasurer shall include said delinquent taxes so certified
with the delinquent state and county taxes on his books, and collect
the same by sale of real or personal property in the same manner as is
by statute required for delinquent state and county taxes; and all sales
of property for such delinquent municipal taxes shall be as valid, and,
in all respects be deemed and treated as though such sales had been
made for delinquent state and county taxes.'
SEC. 4 9 6 . The amount which may be certified, assessed and collected Taxes limited,
shall not exceed ten mills on the dollar, to defray its general and inci- R- *112*dental expenses.
SEC. 497. For the purpose of creating a sinking fund for the gradual sinking fund
extinguishment of the bonds and funded debt of any municipal corpo- ™ay be created
ration, the council thereof may, in their discretion, annually, levy and n. §aii25°n'
collect, in addition to the other taxes of said corporation, a tax of not Ch - 59 ' 13 G-A*
more than two mills on the dollar upon the assessed value of said
property appraised and returned as aforesaid, which shall be paid into
said treasury and be applied by order of the city council toward the
extinguishment of the said bonds and funded debt, and to no other
purpose whatever.®
* It was held in Burke v. Jeffries et al., 20
Iowa, 145, that there was no provision of the
general law for the incorporation of cities and
towns for the levy and collection of taxes, and
for sales for delinquent taxes in cities incorpo
rated under special law; that this section, as in
the revision, applied only to cities and towns or
ganized under the general law. This defect is
obviated in the section as it now stands.
• By chapter 59 of the laws of 1876, it is pro
vided that the city council of any city of the sec-

8

ond class organized under the existing, or any
rior incorporation law of the state, which has
eretofore contracted a bonded indebtedness
reaching the limit then prescribed by law for
loans, and in which the amount of taxable prop
erty as shown by the assessment for the year
1875, is less than i t was for the year 1867, are
hereby authorized and empowered to levy, in
addition to the taxes now authorized, and at the
same time, a tax for the year 1876 of ten mills,
for the year 1877 of five mills, for the year 1878

E

*
114

CITIES A N D INCORPORATED TOWNS.

[TlTLE I V .

county treasSec. 498. The treasurer of the county shall pay over to the treastodty°tSurVer! u r e r °*
municipal corporation, all moneys received by him arising
B. § me.
from taxes levied belonging to such municipal corporation, on or before
the first day of March in each year; and such moneys as said county
treasurer may receive after that time, for delinquent taxes belonging
to such corporation, he shall pay over to the treasurer thereof when
demanded.
Way tax doge
Sec. 499. The council of any municipal corporation shall have
animals'108410 power, whenever in their opinion the interests of the corporation
E. s lias.
require it, to lay and collect a tax on dogs and other domestic animals
not included in the list of taxable property, for the state and county
purposes; and said tax shall be collected by the collector of such cor
poration and paid into the treasuiy thereof.
Loans negoUaSec. 500. Loans may be negotiated by any municipal corporation in
d a
iniited
E « m»
' anticipation of the revenues thereof, but the aggregate amounts of such
loans shall not exceed the sum of [five per cent upon the taxable prop95™wf?6ba.CA; e r t y of any city or town, having a population of not less than four thou
sand five hundred, nor more than six thousand, and in all other cases
such loans shall not exceed the sum of three per cent on such property.]
ELECTION AND QUALIFICATION OF OFFICERS.

Annual eleoSec. 501. The first Monday of March shall be the regular annual
holding?qn&ufl- P e r i°d for the election of municipal officers, and all officers whose eleccation of votera, tion is provided for in this chapter, or may be provided for by ordioi>?3M4, lo a. nance, shall be elected on that day. The trustees or council of every
a.
'
municipal corporation shall direct the place or places for holding elec
tions for municipal officers, and whenever the corporation is divided
into wards or precincts, there shall be one such place in each ward
and precinct, and any person who, at the time of any election of
municipal officers, would be a qualified elector under the laws of the
state for county officers, and shall have actually resided in the ward or
precinct in which he offers to vote for the ten days last preceding the
election, shall be deemed a qualified voter; and all elections shall in all
respects be held and conducted in the manner prescribed by law in
case of county elections.
Elections : holdSec. 502. A t all elections in cities and incorporated towns which
6 8X6n 0
dared/certifi- "
^ divided into election districts or wards, the mayor and trustees,
cate. *
any three of whom shall be a quorum, shall serve as judges, and the
R. i lisi.
recorder shall serve as clerk, and after canvassing the votes which may
be given at such election they shall declare the result, and the recorder
shall make out and deliver to eaclj person elected to any office in such
city or town a certificate of such election.
Returns of: to
Sec. 503. The returns of all municipal elections in cities and incormade: porated towns which are divided into election districts or wards, shall
e. s lisi.
be made to the clerk or recorder of the corporation; and shall be opened
by him on the third day after election. H e shall call to his assistance
the mayor of the corporation, or if there be no mayor, or the mayor
shall have been a candidate at such election, then any justice of the
of two and a-half mills, and for the year 1879 of
one mill on the dollar of taxable property within
said city during said years. This act is vulner
able to the constitutional objection of having no
enacting clause.

The levy of a tax of eight mills by a city to m y
a judgment against it, after a tax of ten mills
had been levied for general city and road pur
poses, was held not to have been illegal. Hice
v. Walker, 44 Iowa, 468.
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peace of the county, and shall, in his presence, make out an abstract
and ascertain the candidates elected in all respects as required by law
for the canvass of the returns of county elections, and shall, in like
manner, make out a certificate as to each candidate so elected and
cause the same to be delivered to him or to be left at his place of
abode.
of office:
SEO. 504. All officers elected or appointed in any municipal corpo Oath
b o n d : vacancy*
ration shall take an oath or affirmation to support the constitution of R . § 1132.
the United States and the constitution of the state of Iowa, and the
trustees or council of any municipal corporation may require from
such officers, as they may think proper, a bond, with proper penalty
and surety, for the faithful discharge of the duties of their office; and
such trustees or council shall have the power to declare the office of
any person appointed or elected to any office who shall fail to take the
oath of office, or give bond when required, for ten days after he shall
have been notified of appointment or election, vacant, and proceed to
appoint as in other cases of vacancy.
Compensation
SEO. 505. The compensation of the council or trustees shall not of
council o r
exceed one dollar to each member for every regular or special meeting trustees.
R
.
11095.
of the board, and shall not exceed fifty dollars to each in any one
year.
SEC. 506. The mayor of each city or incorporated town shall be a Jurisdiction of
magistrate and conservator of the peace, and, within the same, have Rm»yor.
. * « 1085,1102,
the jurisdiction of a justice of the peace in all matters, civil and crim 1105.
inal, arising under the laws of the state or the ordinances of such city
or town; and the rules of law regulating proceedings before a justice
of the peace shall be applicable to proceedings before such mayor; but
the criminal jurisdiction hereby conferred shall be co-extensive with
the county in which such city or town is situated.b
OF T H E CLASSES OF M U N I C I P A L CORPORATIONS.

SEC. 507. I n respect to the exercise of certain corporate powers and H
O
W
duties of certain officers, municipal corporations are divided into cities E- 8m i of the first and cities of the second class, and incorporated towns.
S E C . 508. Every municipal corporation having a population of DEFINED by popfifteen thousand and upward shall be a city of the first class; every R.^IOÍS.
municipal corporation having a population exceeding two thousand,
but not exceeding fifteen thousand, shall be a city of the second class;
and every municipal corporation having a population not exceeding
two thousand shall be deemed an incorporated town.
b
The rule that a mayor of a city or incorpo
rated town may properly take judicial notice of
the city ordinances was not changed by this sec
tion of the code. The Town of Laporte City ».
Goodfellow, 47 Iowa. 572.
The jurisdiction of mayors of cities and incor
porated towns, over persons guilty of violations
of municipal ordinances, is not exclusive, and a
justice of the peace may issue a warrant for the
arrest of one charged with such offense, and de
tain him in custody until the day of trial
Jaquith ». Royce, 42 Id., 406.

An appeal lies to the district court from t h e
judgment of a mayor of a town incorporated
under the general law rendered in a prosecution
for the violation of an ordinance of the town.
The State, for the use, etc., v. Hoag, 46 Id.,
337.
A change of venue may be taken from t h e
court of a mayor of a city or incorporated town
to that of a justice of the peace. Finch ». Mar
vin, Id., 384.
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SEC. 509. The governor, auditor, secretary of state, or any two of
them, within six months after the returns of any census, [taken by the
authority of the state or any town or city council,] have been filed in
the office of the secretary of state, shall ascertain what cities of the
second class are entitled to become cities of the first class, and what
incorporated towns are entitled to become cities of their proper class.
And the governor shall cause a statement thereof to be prepared by
the secretary of state, which statement he shall cause to be published
in some newspaper published in the city of Des Moines, and also in
some newspaper printed in each of the cities and incorporated towns
the grade of which shall have been so advanced, and a copy of said
statement shall also be transmitted by the secretary of state to the
next general assembly, and any such city or incorporated town shall
at the next regular annual period for the election of municipal officers
proceed to organize according to its new grade, by the election of offi
cers properly belonging thereto, and on their election and qualification
the term of service of any former officer expires.
SEC. 510. So soon as the statement shall be published, as above pro
vided, showing that any city or incorporated town will be entitled, at the
next regular annual period for the election of municipal officers, to be
organized into a city of the first or second class, as the case may be,.the
proper authority of such city or incorporated town shall make and
publish such ordinances as may be necessary to perfect such organiza
tion in respect to the election, duties and compensation of officers or
otherwise.
OF INCORPORATED TOWNS.

Officers o f .
R . § 1081.

Amended b y Oh.
9, laws 17 G . A.

Substituted by
Ch. 146) 18 G . A.
Mayor presid
ing officer of
council.
Recorder t o b e
clerk of council.
Make records.
Records open
f o r inspection.
Vacancies.
R . S 1088.

SEC. 511. [The corporate authority of incorporated towns, organized
for general purposes, shall be vested in one mayor, one recorder, and
six trustees, to be elected by the people, who shall be qualified electors
residing within the limits of the corporation, and who shall constitute
the council of the incorporated town, any five of whom shall consti
tute a quorum for the transaction of business. The mayor and recorder
shall hold their offices for one year, and the trustees shall hold their
office for three years. A t the first election after this law is in force six
trustees shall be elected, two of whom shall serve for one year, two for
two years, and two for three years, to be determined by lot at the first
meeting of the council after the trustees are qualified, and thereafter
two trustees shall be elected annually.]
SEC. 512. [The mayor shall preside at all meetings of the council,
and shall have the right to vote upon all questions coming before the
council. I n the absence of the mayor the council shall elect one of
their number to preside pro tempore. The recorder shall be clerk of
the corporation and shall attend all meetings of the council, and shall
make a fair and accurate record of all proceedings, rules and ordinances
made and passed by the council, and the same snail at all times be open
to the inspection of the electors of the corporation, but in no event
shall the recorder have the right to vote on any question before the
council.]
SEC. 513. The council shall have power to order special elections to
fill vacancies, which may happen in the board, from the qualified elec
tors of the corporation, who shall hold their office until the next annual
election and until their successors are elected and qualified, and in the
absence of the mayor and recorder from any meeting of the council

CHAP. 10.]

C I T I E S A N D INCORPORATED T O W N S .

the council shall have power to appoint any two of their number to
perform the duties of mayor and recorder for the time being.
SEC. 514. The council of any incorporated town shall hare power
to provide by ordinance for the election of a treasurer, and such subordinate officers as they may deem necessary for the good government
of the corporation, to prescribe their duties and compensation, or the
fees they shall be entitled to receive for their services, and t o require
of them an oath of office, and a bond, with surety, for the faithful dis
charge of their duties. The election of any such officer shall be at the
regular annual election, and no appointment of any officer shall endure
beyond one week after the qualification of the members of the suc
ceeding council.
SEC. 515. A marshal shall be appointed by the trustees, and shall
be the principal ministerial officer of the corporation, and shall have
the same power that constables have by law, co-extensive with the
county, for offenses committed within the limits of the corporation.
H e shall execute the process of the mayor, and receive the same fees
for his services that constables are allowed i n similar cases.
SEC. 516. B y the concurrent vote of five members of the council,
the mayor, recorder, or any member of the council, or any officer of
the corporation, may be removed from office; but no such removal
shall be made without a charge in writing being made and an oppor
tunity of hearing being given, unless the officer against whom the
charge is made shall have removed out of the limits of the corportion,
and when any officer shall cease to reside within the limits of the cor
poration, it shall be deemed a good ground for removal from office.
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OF CITIES.
SEC. 5 1 7 . The corporate authoritiy of cities organized under this corporate auchapter, shall be vested i n a mayor and a board to be denominated the wh^vesled.
city council, together with such officers as are i n this chapter men- R- § 100°tioned, or may be created under its authority.*
* A municipal corporation possesses and can
exercise the following powers, and none others:
1. Those granted in express words; 2. Those
necessarily implied, or necessarily incident to
t h e powers expressly granted; 3. Those abso
lutely essential t o t h e declared objects and pur
poses of t h e corporation—and not simply con
venient, but not indispensable; and any fair
doubt a s to t h e existence of a power will be
resolved by the co.urts against the corporation
and t h e existence of the power. Ham v. Miller,
20 Iowa, 450, 453; Merriam v. Moody's Execu
tors, 25 Id., 163; The State ». Smith, 31 Id., 493;
Logan & Sons v. Payne, 43 Id., 524; Carter v.
The City of Dubuque, 35 Id., 416; The City of
Keokuk v. Scroggs, 39 Id., 477.
The power is to be strictly construed a n d
closely pursued. The City of Burlington v.
Keller, 18 Id., 59.
Municipal corporations have and can exercise
only such powers as are expressly granted, and
such as are incidental and necessary to make t h e
granted powers available, and are essential to
effectuate the purposes of the corporation, and
these powers are to be strictly construed. Clark
v. The City of Des Moines, 19 Id., 199.

A municipal corporation may set u p the plea
of ultra vires. or its own want of power or
authority under the law or its charter t o enter
into a given contract, or to do a given act in
excess of its corporate power. Id.
W h e n the officers of a city have n o express
power t o issue for ordinary, current expenses or
debts, negotiable paper which shall be free from
equities i n t h e hands of purchasers, a n d is not
necessary as an incident to those granted, or t o
carry out t h e purposes and objects of t h e corpo
ration, i t cannot be held to exist by implica
tion. I d .
The power t o borrow money, conferred upon a
corporation, does not authorize the loan of t h e
credit of the city. A n d if bonds are issued by
a municipal corporation which show upon their
face t h e authority under which they are exe
cuted, and such authority is insufficient, they
are void even in the hands of third parties.
Chamberlain v. The City of Burlington, 19 Id.,
398.
The powers of municipal corporations are cre
ated only by positive enactment, and a n y a c t
done in the exercise of a power not thus created.

118

CITIES A N D INCORPORATED TOWNS.

[TITLE V I .

SEC. 518. T h e m a y o r s h a l l b e elected b i e n n i a l l y i n cities o f t h e first
class, a n d a n n u a l l y i n cities of t h e s e c o n d class, b y t h e qualified voters
o f t h e c i t y . H e s h a l l b e a qualified e l e c t o r a n d reside w i t h i n t h e l i m i t s
o f t h e c i t y , a n d s h a l l h o l d h i s office f o r t h e t e r m f o r w h i c h h e s h a l l
h a v e b e e n elected a n d qualified. H e s h a l l k e e p a n office a t s o m e c o n 
v e n i e n t p l a c e i n t h e c i t y , t o b e provided b y t h e c o u n c i l , a n d shall k e e p
Amended by C . t h e corporate seal o f t h e c i t y i n h i s c h a r g e ; [ h e s h a l l a c t as president
58, 16 Q . A.
o f t h e c i t y c o u n c i l ; ] h e s h a l l s i g n all c o m m i s s i o n s , licenses, and permits
g r a n t e d b y t h e a u t h o r i t y o f t h e c i t y c o u n c i l , a n d s u c h o t h e r acts a s
b y t h e l a w o r ordinances m a y require h i s certificate.0
Vacancy in
SEC. 519. I n case o f t h e m ayor's death, disability, resignation, o r
office of mayor :
o t h e r v a c a t i o n o f h i s office, t h e c i t y c o u n c i l s h a l l order a special e l e c 
powers enu
merated.
t i o n , a s s o o n a s practicable, t o fill t h e v a c a n c y f o r t h e remainder o f
R . $ 1091.
t h e t i m e o f office, a n d m a y a p p o i n t s o m e qualified elector t o act a s
m a y o r u n t i l s u c h special election. T h e m a y o r o f t h e c i t y shall b e i t s
c h i e f e x e c u t i v e officer a n d conservator o f t h e peace, a n d i t shall b e h i s
special d u t y t o cause t h e ordinances a n d t h e r e g u l a t i o n s o f t h e c i t y t o
b e f a i t h f u l l y a n d c o n s t a n t l y obeyed; h e s h a l l supervise t h e conduct o f
all t h e officers o f t h e c i t y , e x a m i n e t h e g r o u n d s o f all reasonable c o m -

Election of
mayor: t e r m :
qu&liñoation:
duties.
B . § 1091.
C . 26, J J 1, 2,
10 a . A.

is of no validity. McPherson v. Foster Bros., conferred upon the natural person, and these
43 Id., 48.
m a y b e abrogated, while rights cannot; 3. While
The attempted exercise of powers not con- the legislature can control the corporate propferred, is equally illegal with t h e exercise of a erty, its power is limited in this respect, to the
prohibited power. Id.
purposes for which the city exists; 4. A release
The subsequent recognition by a municipal of municipal taxes, which have already been
corporation of acts done in t h e exercise of a levied, by a statute which provides for a dift'erprohibited power will not estop the corporation ent kind of taxation, is not a commutation of
to afterward deny t h e validity of the acts. Id. taxes within legislative authority. PerBKCK, J . ,
The general assembly may delegate to mu- in The City of Dubuque v. The Ills. Cent. R'y
nicipal corporations the power t o enact ordi- Co., 39 Id., 56.
dances which, when authorized, have within the
The term "municipal corporations " includes,
corporate limits t h e force and effect of laws en- and especially refers t o cities, towns, counties,
acted by the state legislature. • The Des Moines school districts, etc. Hull et al. v. Marshall
Gas Company v. The City of Des Moines, 44 County, 11 Id., 142; The State, etc., v. Wapello
Id., 505.
County, 13 Id., 389; Iówa Railroad Land Co.
Municipal corporations are the creatures of v• Carroll County, 37 Id., 152.
the legislature, and can acquire no rights in
A municipal corporation, having authority to
antagonism to those of their creator. They can "°ld and dispose of lands granted to it, pospossess no vested right to an uncollected tax, senses the incidental power, the same as lndividauthorized by a general law and for a general "als to do, through its proper officers, whatever
purpose, which shall deprive the legislature of m their judgment may be necessary to preserve
the right to alter and repeal the general law, a n ( J perfect its interests in and title to the same,
thereby defeating t h e collection of the tax. Allen1S v Cerro Gordo County, 34 Id., 54.
W i t h respect to private corporations the rule is
"
a well settled principle t h a t a municipal
otherwise, b u t the doctrine of exemption from corporation cannot exercise the power or right
legislative authority should not be extended, of taxation, unless such power is expressly given
Per COLE, J . , in The City of Dubuque v. The t o i t BY "»e legislature. Clarke Dodge & Co.
III. Central R'y Co., 39 Id., 56.
«• The City of Davenport, 14 Id., 494; The
,.
i. j - State v. Smith, 31 Id., 493.
Although a municipal corporation may be diproperty can lawfully b e taxed until the
vested of its corporate powers, and they are in legislature authorizes and requires i t to be done,
no sense, vested rights as against the state, yet a n ( J w h e n the act requires i t to be done in a
i t may not be lawfully deprived of its right t o pa r y c u | a r way, t h a t way alone can be pursued,
collect taxes, which have been lega ly levied, The cif of Davenport
The M. & M. R. Co.,
because, 1. A municipal corporation nas a p n - j 2 i d 539.
vate character in which i t may acquire property
'
and make contracts; 2. There is no such distinc"Prior to the amendment of this section the
tion as public rights and private rights, the mayor of cities of the second class was not ex
same rights being common to both corporations officio a member of t h e city council, nor had he
and natural persons. Corporations, however, a right t o preside over the same. Cochran v.
may be clothed with powers which cannot be McCleary, 22 Iowa, 75.
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plaints made against any of them, and cause all the violations of their
duty, or their neglect, to be promptly corrected or reported to the
proper tribunal for punishment and correction; he shall have and
exercise within the city limits the powers conferred upon the sheriffs
of counties to suppress disorders and keep the peace; he shall also per
form such other duties compatible with the nature of his office, as the
council may from time to time require; he shall receive such salary,
payable quarterly out of the city treasury, as may be provided by
ordinance ; but the amount of such salary shall neither be increased nor
diminished during an incumbent's term of office.
SEC. 520. [The numbers, divisions, and boundaries of the several
wards of all cities heretofore incorporated, shall remain as fixed when
this code goes into operation, until changed by the city council. Said
council may, at any time, create new wards, or alter those now estab
lished, or the boundaries thereof, as may be deemed expedient; but in
cities of the second class the number of wards now existing shall not
be increased t o a greater number than seven, nor decreased to a less
number than three.]
SEC. 521. [ I n cites of the second class the qualified electors of each
ward shall, on the first Monday of March of each year, elect by a plu
rality of votes one member of the city council, who shall at the time
be a resident of the ward and a qualified elector therein. His term of
office shall be two years, so that there may always be i n the council
two members from the same ward whose time of office shall expire in
different years; but at the first election held on the organization of a
new city government under this chapter, two members of the city
council shall be elected in each ward, and the city council shall deter
mine by lot their time of service, so that one trustee from each ward
may serve for two years, and one for one year. I n cities of the first
class, the qualified electors of each ward shall, on the first Monday of
March of the year 1878, and each second year thereafter, elect, by a
plurality of votes, one member of the city council, who shall at the
time be a resident of the ward and a qualified elector thereof. And in
each of the same years the qualified electors of cities of this class shall
also elect two members at large of such city council, each of whom
shall be a resident and qualified elector of the city in which he will be
sp elected. The members of said council shall hold their offices for-two
years and until their successors are elected and qualified. As soon as
the members of the city council of cities of the first class elected at
the first election after the passage of this act, shall have been qualified,
the term of office of all members whose terms would not otherwise
expire until the first Monday in March, 1879, shall at once cease and
determine. Provided, that when any city of the first class numbers
within its corporate limits the whole or parts of two or more different
townships, that only one of the aldermen at large herein provided f o r
shall be elected from any one of such township[s] or part of town
ships.]
SEC. 522. The members elected for each city shall, on the second
Monday after their election, assemble together and organize the city
council. A majority of the whole number of members shall be neces
sary to constitute a quorum, for the transaction of business; they shall
be judges of the election returns and qualifications of their own mem
bers; they shall determine the rule of their own proceedings and keep
a journal thereof, which shall be open to the inspection and examina^
tion of any citizen; they may compel the attendance of absent mem-
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bers in such maimer and under such penalties as they shall think fit to
prescribe, and shall elect from their own body a temporary president;
they shall also Appoint from the qualified electors of the city, a city
clerk who shall have the. custody of all the laws and ordinances of the
city, and shall keep a regular and correct journal of the proceedings
of the council, and shall perform such other duties as may be required
by the ordinance of the city. The clerk in office at the expiration of
the term of service of any council, shall continue in office until his
successor shall be appointed and qualified.
I
Provide seal for
SEC. 5 2 3 . Each city council shall cause to be provided for the
of
" clerk's office a seal, in the center of which shall be the name of the
city, and around the margin the words "city clerk,"'which shall be
affixed to all transcripts, orders, or certificates which may be necessary
or 'proper to authenticate under the provisions of this chapter or any
ordinances of the city. For all attested certificates and transcripts
other than those ordered by the city council, the same fees shall be
paid t o the clerk as are allowed to county officers for the same services,
POWERS ot CO
N
N
SEC. 524. The city council shall possess all the legislative powers
1
granted in this chapter and other corporate powers of the city not
compensation*
K. STM™herein, or by some ordinance of the city council, conferred on some
officer of the city; they «hall have the management and control of the
finances, and all the property, real and personal, belonging to the cor
poration; they shall determine the times and places of holding their
meetings, which shall at all times be open t o the public; and the
mayor, or any three members, may call special meetings by notice to
each of the members of the council personally served, or left at his
usual place of abode; they shall appoint or provide by ordinance, that
the qualified electors of the city, or of the wards or districts, as the
case may require, shall elect all such city officers as may be necessary
for the good government of the city, and for the due exercise of its
corporate powers, and which shall have been provided for by ordinance,
as to whose election or appointment provision has not herein been
made; and all city officers whose term of service is not prescribed, and
whose powers and duties are not defined by this chapter, shall perform
such duties, exercise such powers, and continue in office such term of
time, not exceeding one year, as shall be prescribed by ordinance; but
all officers to be elected, shall be elected at the regular annual election
for municipal corporations. The officers of cities shall receive such
compensation and fees for their services as the council shall by
ordinance prescribe. 4
M
A
Y ESTABLISH
SEC. 525. The city council shall have power to establish a board of
^ r org 0 ^" l t h health, with all the powers and duties specified in sections four hunfire companies, dred and fifteen, four hundred and sixteen, four hundred and seventeen
B
S.1098,
and four hundred and eighteen, of the ninth chapter of this title; t o
establish a city watch, or police, to organize the same under the gen
eral supervision of the mayor, or marshal, to prescribe their duties and
powers, and to establish and organize fire companies and provide theme
with proper engines and such other instruments as may be necessary.
d
Where neither
nor the compensa
tion of a city solicito^WJgrescribed by the city
council, it is the duty <5P"Such solicitor, unless
otherwise instructed, to perform such services as
the interests of the city require, and he may
recover therefor what they are reasonably worth.
Kintie v. The City of Waverly, 42 Iowa, 486.

• A city is not liable for the negligence of its
officers or agents in executing sanitary regula
tions, adopted for the purpose of preventing the
spread of contagious diseases, or in taking the
care and custody of persons afflicted with such
disease, or the houses in which such persons are
kept. In executing these iegistative functions
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SEC. 526. N o charge or assessment of a n y k i n d shall be made or Regulate marleyied o n a n y wagon or other vehicle, o r t h e horses thereto attached, I'fg'ioge.
or o n t h e owner thereof, bringing produce o r provisions t o a n y of t h e c¿.' 107, s 1, u
markets i n t h e city, f o r standing i n or occupying a place i n a n y of t h e G " A "
market spaces i n t h e city, o r i n t h e streets contiguous thereto, o n
market days and evenings previous thereto; b u t t h e city council shall
have f u l l power t o prevent forestalling, t o prohibit or regulate h u c k 
stering i n t h e markets, t o prescribe t h e kind and description of articles
which may be sold, and t h e stands or places t o be occupied b y t h e
vendors, and m a y authorize t h e immediate seizure and arrest, or removal
f r o m t h e markets of a n y person violating its regulations as established
by ordinance, together w i t h a n y article of produce i n t h e i r possession,
and t h e immediate seizure and destruction of tainted or unsound meat
or other provisions.
SEC. 527. T h e city council shall have t h e care, supervision and control highcontrol of all public highways, bridges, streets, alleys, public squares Ttreets^ndpuband commons w i t h i n t h e city, 471
and shall cause t h e same t o b e k e p t ijc squares:
.
1- ¡i
p
.
11
1 T 1 •i
i limitation 011
open and m repair, and tree i r o m nuisances; all public bridges exceed- amount to be
to
i n g f o r t y feet i n length, over a n y stream crossing a state or county
highway, shall be constructed and kept i n repair b y t h e c o u n t y : pro- R. §IO9B.
vided, t h a t t h e city council m a y appropriate a sum n o t exceeding t e n c.'iVI2^i?4.Aa.
dollars per lineal f o o t t o aid i n t h e construction of a n y county bridge " u . 5 2 . u
within t h e limits of such city, or may appropriate a like s u m t o aid i n
t h e construction of a n y bridge contiguous t o said city o n a h i g h w a y
leading t o t h e same, o r a n y bridge across a n y unnavigable river which
divides t h e county i n which said city is located f r o m another state;
and t h a t n o street or alley w h i c h shall hereafter be dedicated t o public
use b y t h e proprietor of t h e ground i n a n y city, shall be deemed a
public street or alley, o r t o be under t h e use o r control of t h e city
council, unless t h e dedication shall be accepted and confirmed b y a n
ordinance especially passed f o r such p u r p o s e /
SEC. 528. T h e city council shall have power t o establish and con- WHARFS : DOCKS,
struct and regulate landing places, wharves, docks, piers and basins, and
ge^ltea '
t o fix t h e rates of landing, wharfage and dockage, and t o use f o r t h e fixed: harbor
purpose aforesaid a n y public building or a n y property belonging t o or ÎTeï'copies of
under t h e control of t h e city, and t h e city council shall have t h e use
h»8
and control, f o r t h e above purpose, of t h e shore o r b a n k of a n y lake or
river n o t t h e property of individuals, t o t h e extent, and i n a n y m a n 
ner, t h a t t h e state can g r a n t such use o r control. T h e city council
shall have t h e power t o appoint o r t o provide t h a t t h e qualified electors
shall elect harbor masters, wharf masters, p o r t wardens, and other
officers usual and proper f o r t h e regulation and navigation, trade, or
commerce of such city, t o define their duties and powers, and t o fix
t h e i r fees or compensation. Copies of examination and surveys, and
of t h e proceedings of a n y p o r t warden i n t h e usual discharge of t h e
duties of such officers, certified under his h a n d and seal, shall b e pre
sumptive evidence of t h e facts therein duly stated.
the city acts as a quasi sovereignty, and is not
responsible to individuals for the negligence or
non-feasance of its officers or agents. Ogg v.
City of Lansing, 35 Iowa, 495.
I n an action against a city for damages for in
juries caused by a defective bridge, evidence
respecting the conduct of the city after the acci
dent is not admissible to show t h a t the bridge
was a city bridge, for the maintenance of which

in good repair t h e city was liable. Holmes v.
The City of Hamburg, 47 Id., 848.
A city is required to maintain its bridges only
in reasonably and ordinarily good repair. Abso
lute perfection of condition is not required. Id.
' A city is liable for lumber furnished to repair
a bridge situated on a county road b u t within
the corporate limits of the city. Tubbs v. The
City of Maquoketa, 32 Iowa, 564.

122

CITIES A N D INCORPORATED TOWNS.

[TITLE I V .

SEC. 5 2 9 . The city council of any city shall have the xclusivee
E.g§ ioe9.ferrles' P. o w e r to establish and to regulate, and to license ferries from such
city, or any landing therein, to the opposite shore, or from one part of
said city to another, and in granting such license to impose such rea
sonable terms and restrictions in relation to the keeping of such ferries,
and the time, manner, and rates of the carriage and transportation of
persons and property as the city council may prescribe, and the city
council shall have power to provide for the revocation of any such
license, and for the punishment by proper fines and penalties of the
violation of any ordinance prohibiting unlicensed ferries, or regulating
those established and licensed.
Removal from
SEC. 5 3 0 . Any member of the city council may be expelled or rev&cancîea
moved from office by a vote of two-thirds of all the members elected to
E. s lioi."
the city council, but not a second time for the same cause; any officer
appointed by the city council may be removed from office by a vote of
two-thirds of all the members elected to the city council, and provision
may be made by ordinance as t o the mode in which charges shall be
preferred and a hearing be had; in all cases of vacancies in the city
council they shall be filled by special election, and in case any office of
an elective officer, except members of the city council, shall become
vacant before the regular expiration of the term thereof, the vacancy
shall be filled by the city council until a successor is elected and qual
ified, and such successor shall be elected for the unexpired term at the6
first annual election that occurs after the vacancy shall have happened.
License and

OF CITIES OF THE SECOND CLASS.
REPEALED ANA

8ubs«ta|ed .by

SEC. 5 3 1 . [The mayor of cities of the second class shall he the presiding officer of the city council, and shall constitute a member of such
council and shall have a casting vote when there is a tie in all cases
including the election of officers and passages of ordinances, and
all
h
other matters provided fur in sections 489 and 493 of the code.]
(CHAPTEE 1 8 9 , LAWS OF 1 8 8 0 . )

AN ACT in relation to the jurisdiction of mayors of cities of the second
class and incorporated towns with reference to violations of city
ordinances.
SECTION 1 . Be it enacted by the General Assembly of the State of
tiïn mderit,dio" Iowa, The mayor of cities of the second class or incorporated towns,
ordinances.
shall have exclusive jurisdiction of violations of the city ordinances,
provided, that if he is unable to hold court, or in case of his absence
from the city or town, the action may he brought before any justice
of the peace having an office in the city or town. All acts and parts
of acts mconsistent with this act are hereby repealed.
(Took effect by publication in newspapers April 4,1880.)
Mayor bas ex-

1
* The right to a public office or franchise canUnder chapter 57 of the revision the mayor
n o t b e determined in equity upon an original was not a member of the city council and had
bill for an injunction.- Quo warranto is the n o right to preside therein. Cochran v. Mcproper remedy. Cochran v. McCleary, 22 Iowa, Cleary, 22 Iowa, 75.
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SEC. 532. T h e qualified electors of each city of the second class Election of o«ashall elect a city treasurer, who shall hold his office f o r one year, and ™r| îi^' erinB "
a city solicitor, who shall hold his office f o r two years; each of said cL. M,7G.A.
officers shall have such powers and perform such duties as are pre
scribed i n this chapter, or by any ordinance of t h e city council n o t
inconsistent herewith. I n all such cities t h e marshal, deputy marshal,
and police, shall be elected by t h e city council, and shall hold their
offices during its pleasure. 1
SEC. 533. The marshal of the cities of t h e second class shall exe- Powers and
cute and return all writs and processes t o him directed by t h e mayor, ^ j e s o f mar "
and, i n criminal cases, or cases in violation of city ordinances, he may B. I'IIOI.
serve t h e same i n any part of the county; he shall suppress all riots,
disturbances, and breaches of the peace, apprehend all disorderly per
sons i n t h e city, and shall pursue and arrest any person fleeing f r o m
justice i n any part of t h e state; h e shall apprehend any person i n t h e
act of committing any offense against t h e laws of t h e state or ordin
ances of t h e city, and forthwith bring such person before t h e mayor,
or other competent authority, f o r examination and trial; he shall
have, i n t h e discharge of his proper duties, like power, be subject t o
like responsibilities, and shall receive t h e same fees as sheriffs and
constables, i n similar cases.
OF CITIES OF THE FIRST CLASS.

SEC. 534. T h e mayor of the cities of t h e first class shall, a t t h e MESSAGE of
first regular meeting of t h e city council i n the m o n t h of April of mayor:appointj i
i
11
»•
i
i
T A
i ment of police.
every year, and a t such other times as h e may deem expedient, report R. § nos.
t o the city council concerning t h e municipal affairs of t h e city, and
recommend such measures as t o him may seem advisable; h e shall
appoint one chief of police and as m a n y subordinate officers and
watchmen as t h e city council may deem necessary, who shall hold
their appointments during the pleasure of the mayor; h e shall have
power, i n cases of emergency, t o appoint as many special watchmen
as he may t h i n k proper, b u t such appointments shall be reported t o
and subject t o t h e action of the city council a t its next meeting.j
SEC. 535. T h e qualified electors shall elect a marshal, a civil engi- ELECTION of ofBneer, a treasurer, an auditor, a solicitor, police judge, and a superin- cera a,i<1 terms,
tendent of market, who shall hold their offices f o r tw o years, and until R " s 1106'
their successors are elected and qualified; each of said officers shall have
such powers and perform such duties as are prescribed in this chapter;
or in any ordinance of t h e city, n o t inconsistent herewith.*
SEC. 536. T h e city marshal shall execute and return all process t o POWERS AND
h i m directed b y the mayor or judge of t h e police court, and shall attend ^ je s of m ar o n the sittings of said court; he shall have power t o execute any such R.\'HO7.
process, b y himself or deputy, i n any part of the county; h e shall sup
press all riots, disturbances, and breaches of the peace, apprehend all
persons committing any offense against t h e laws of this state or t h e
ordinances of t h e city, and forthwith bring such persons before t h e
proper authority f o r examination or trial; he shall have power t o p u r 
sue and arrest any person fleeing f r o m justice i n any part of t h e state,
' See 'note to seetion 524 as to duties of city teenth general assembly, was revived notwithsolicitor and right to compensation.
standing subdivision 1 of section 45 of the code"
3 B y section 3 of chapter 20, of the laws of n™
L8 u ^ i o n Q i s : * h f e f o r e > i n f o r c e a s i f i bh a d
1878, so much of section 534 of the code as was e v e r 136611 repealed.
suspended by chapter 33 of the laws of the six* See chapter 33, la w s 16 G. A.,post.
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Appointment of
police: powers,
duties a n d
jurisdiction
thereof.
B . § 1108.

Power of coun
cil as t o drays,
wagons, a n d
coaches*
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and to receive and execute any proper authority for the arrest and de
tention of criminals fleeing or escaping from other places or states, and
to appoint one or more deputies for whose official acts he shall be
responsible; he shall have, in the discharge of his proper duties, like
powers, be subject to like responsibilities, and shall receive the same
fees as sheriffs and constables in similar cases.k
SEC. 537. The city council shall, by a general ordinance, direct the
number of officers of the police and watchmen to be appointed. They
shall also provide, in addition to the regular watch, for the appoint
ment of a reserved watch, to consist of a suitable number of persons in
each ward, to be called into duty as the council may prescribe, and by
the mayor or officers of police under his direction, in special cases of
emergency. The duty of the chief and other officers of the police andof the watchmen shall be under the direction of the mayor and in con
formity with the ordinances of the city, to suppress all riots, disturb
ances and breaches of the peace; to pursue and arrest any person flee
ing from justice in any part of the state; to apprehend any and all
persons in the act of committing any offense against the laws of the
state or the ordinances of the city, and forthwith to bring such person
or persons before the police court or other competent authority for ex
amination ; and at all times to diligently and faithfully enforce all such
laws, ordinances and regulations for the preservation of good order
and public welfare as the city council may ordain, and for such pur
poses they shall have all the power of constables. The mayor, marshal,
chief of police, and watchmen of the city may, upon view, arrest any
person who may be guilty of a breach of the ordinances of the city, or
of any crime against the laws of the state, and may, upon reasonable
information, supported by affidavits, procure process for the arrest of
any person who may be charged with a breach of any of the ordinances
of the city. The city council shall have the power "to prescribe by ordi
nance the width of the tires of all wagons, drays, and other vehicles
habitually used in the transportation of persons and articles from one
part of the city to another, or in the transportation of coal, wood, stone
or lumber into the city; to establish stands for hackney-coaches, cabs,
and omnibuses, and enforce the observance and use thereof; and to fix
the rates and prices for the transportation of persons and property in
such coaches, cabs and omnibuses from one part of the city to another.
( C H A P T E R 1 6 2 , L A W S OF 1 8 T 8 . )
CONSTRUCTION OF SEWERS I N CITIES OF T H E FIRST CLASS.

Title.

City may pro
vide f o r con
struction of
sewers.
G. 162, laws 17
G. A.

AN ACT to authorize cities of the first class to provide for the con
struction of sewers. [Additional to Code, Chapter 10, Title IV,
concerning " cities and incorporated towns."]
SECTION 1 .
Be it enacted by the General Assembly of the State
of Iowa, That all cities of the first class in the state which have not
commenced a general system of sewerage by the levy and expenditure
of any tax therefor, under the provisions of chapter 107, acts of the
sixteenth general assembly, may provide by ordinance for the construo-

k
While under this section of the Code, the
city marshal is entitled to the same fees as the
sheriff and constable in similar cases; yet, the
county is not liable to him for the payment of

such fees, as i t is t o the sheriff under section
3790. and t o the constable under section 8806.
Christ v. Polk County, 12 West. Jur., 429.

CHAP. 1 0 ]

CITIES AND INCORPORATED TOWNS.

125

tion of sewers, or may divide the city into sewerage districts in such SEWERAGE DISmanner as the council may determine, and pay the cost of constructing trict8same out of the general revenue of the city, or assess the cost upon the
adjacent property, or may levy a certain sewerage tax within the sewer
age district, out of which to pay for the construction of the same,
which sewerage tax shall not exceed in any one year two mills on the Sewerag8 tax .
dollar of the assessed value of the property within such district, or may
pay a part of the cost of such construction out of the general revenue,
a part by the assessment of adjacent property, and a part by levying a
tax upon all the property within the sewerage district, or may pay lor
same by pursuing any two of the methods herein named.
SEC. 2. I t shall be the duty of such city council to require the work of BIDS for work to
constructing such sewers to be done under contract therefor, to be cfty oo°uñcií b y '
entered into with the lowest responsible bidder, and bonds with secur
ity for the faithful performance of such work shall be required to be
given by the contractors; provided, that all bids for such work may be
rejected by such council if by them thought to be exorbitant, and new
bids ordered.
SEC. 3. All special tax levied for the construction of sewers under T a x a Uen o n
this act shall be payable by the owners personally at the time of such IOTA.
assessment, and shall also be a lien upon the lots and lands so assessed
and shall bear such rate of interest, and the said property assessed may T a x sa]eg
be sold for the payment thereof, in the same manner at any regular or
adjourned sale or special sale called therefor, with the same forfeitures,
penalties and right of redemption, and certificates and deeds on such
sales shall be made in the same manner and with like effect as in case
of sales for non-payment of the ordinary annual taxes of such cities
respectively, as now or hereafter provided by law with respect thereto,
or the city council may provide by ordinance for the sale of such
assessed property at a special tax sale to be called therefor, after giving
notice therefor three consecutive weeks in one of the newspapers pub
lished in said city, the last of which publications shall be at least ten
days before the day of the sale.
SEC. 4. Such city council may provide by ordinance for the partie- Mode ag8eg(
ular mode of making and returning the assessments hereinbefore men®. ™ m
authorized, and payment of such assessments may, if so directed by
said council, be enforced by suit in court, in the manner and by the
proceedings provided for by sections four hundred and seventy-eight,
four hundred and seventy-nine, and four hundred and eighty-one of the
code.
SEC. 5. Nothing in this act contained shall take away, impair, or OpWERS CONinterfere with the powers conferred by section four hundred and sixtyfive of the code, for the construction of sewers, and payment therefor impaired. e
in whole as therein provided.
SEC. 6. The city council shall have power to provide, by ordinance, croBs-aewerage.
terms and conditions on which cross-sewers may be attached to and
-TTOññected with main sewers; and in cases where sewers have been
constructed in whole or in part by special assessment, may pay unto
the parties who have been so assessed the money, or a part thereof,
charged and collected for the privilege of attaching such cross-sewers. .
SEC. 7. Provided, that nothing m this chapter shall be held or c. 64, law» i6 a.
taken to repeal, impair, or in any manner affect chapter fifty-four, A-' n o t affected
acts of the sixteenth general assembly, or any provision thereof.
(Took effect, March 28,1878, by publication in newspapers.)
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Infirmary f o r
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R . § 1111.

House of r e f u g e
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R . § 1112.

Directors of :
m a y apprentice
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E . § 1113.
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committed.
R . § 1115.

City prison :
watch h o u s e :
police court a n d
c erk*
R. § 1116.

Power a n d
jurisdiction of
police j u d g e .
R . § 1117.
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HOUSE OF REFUGE—WORKHOUSE.

SEC. 538. The city council shall have power to establish and main
tain an infirmary for the accommodation of the poor of the city,
either within or without the limits of the city, and to provide for the
distribution of out-door relief to the poor.
SEC. 589. The city council shall have power to establish and main
tain, either within its limits or within t h e county in which it is situa
ted, a house of refuge or a house of correction, and a workhouse, or
either of them, and place the same under the management and con
trol of such directors, superintendents, and other officers as the coun
cil may, by ordinance, provide. All children under the age of sixteen
years, who shall be convicted of any offense made punishable by im
prisonment under any ordinance of the city, or who shall be liable to
be committed to prison under any such ordinance, may be confined in
such house of refuge, and may be there kept, or apprenticed out, under
such rules as the directors of the house of refuge may prescribe until
they arrive at the age of eighteen years. Any person over the age of
sixteen years convicted of the violation of any ordinance, and liable to
be punished therefor by imprisonment, may, in lieu thereof, be com
mitted to the house of correction, or to the work-house, as may be pro
vided by ordinance.
SEC. 540. The board of directors of any house of refuge established
by any city, are authorized to appoint a committee of one or more of
their own number with power to execute and deliver, on behalf of said
board, indentures of apprenticeship for any inmate of said institution
whom they may deem a proper person for an apprenticeship to a trade
or occupation, to such person as said committee or the board may
select; and said indentures shall have the like force and effect as other
indentures of apprenticeship under the laws of this state, and said in
dentures shall be filed and kept in said institution by the superintend
ent thereof, and it shall not be necessary to file the same in any other
place or office.
SEC. 541. When any inmate of said institution shall have been ap
prenticed and prove untrustworthy and unreformed, he or she shall be
re-committed to the said institution to be held in the same manner as
before said apprenticeship.
SEC. 542. The city council shall have power to erect, establish, and
maintain a city prison, which shall be in the keeping of the city mar
shal under such rules and regulations as the city council shall provide.
They shall provide one or more watch or station houses; they shall also
provide suitable rooms for holding police court; they shall provide, by
ordinance, for the election by the qualified electors of the city, or for
the appointment by the police judge, of a clerk of such police court,
and for the selection, summoning, and impaneling its juries, and for
all such matters touching such court as may tend to its efficiency, and
the dispatch of business. N o clerk of said court shall be in any way
concerned as counsel or agent in the prosecution or defense of any
person before such court.
SEC. 543. The police judge shall have, in all criminal cases, the
owers and jurisdiction vested in justices of the peace; he shall also
ave power to take the acknowledgment of deeds and other writings,
and shall have jurisdiction of all violations of the ordinances of the
city. Every such police court shall be deemed a court of record, shall

E
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have a seal, to be provided by the city council, with the name of the
state in the center, and the style of the court around the margin.
SEC. 544. The police judge holding the police court shall be enti- FEES O
F PO ICE
tied to receive, in all criminal cases prosecuted in behalf of the state, i{lcfe18
the same fees, to be collected in the same manner, as a justice of the
peace in like cases; and in eases prosecuted in behalf of the city, such
fees, not exceeding those for services of the like nature in state prose
cutions, as the council majj, by ordinance, prescribe; and shall also re
ceive such salary or compensation as the city council may, in like man
ner, prescribe. 1
SEC. 545. Ths police court shall always be open for the dispatch of court always
business; and the jurors in 1said court shall have the qualifications of ^ jni119.
jurors in the district court."
SEC. 546. An appeal may be taken from the police court, in like APPEAL,
manner as from a justice of the peace, on the trial whereof the appel- B- §1120late court shall take judicial notice of the ordinances of the city.
SEC. 547. Until a police judge shall be elected and qualified, the Mavor t o a c t a g
mayor of any such city shall have all the powers and jurisdiction of Rp°»ce
J age.
such judge, and shall hold the police court in such manner as required " i m "
of the police judge, and shall be entitled to demand and receive the
same fees and compensation as may be provided for the police judge or
police court.
SEC. 548. On the presentation of a petition signed by one-fourth of
the electors, as shown by the vote of the next preceding charter elec- mode
of procetion, of any city or town acting under a special charter or act of incor- ^|e'U41_
poration, to the governing body thereof, asking that the question of
the amendment of such special charter or act of incorporation be sub
mitted to the electors of such city or town, such governing body shall,
immediately, propose sections amendatory of said charter or act of
incorporation, and submit the same, as requested, at the first ensuing
charter election. At least ten. days before such election, the mayor of
such city or town shall issue his proclamation setting forth the nature
and character of such amendment, and shall cause such proclamation
to be published in a newspaper published therein; or, if there be none,
he shall cause the same to be posted in five public places in such city
or town. On the day specified, the amendment shall be submitted to
the electors thereof for adoption or rejection, and the form of the11bal
lots shall be " for the amendment," or, " against the amendment."
SEC. 549. If a majority of the votes cast is in favor of said amend- a,| ?j*142
ment, the mayor, or chief officer, shall issue his proclamation accord
ingly; and the said amendment shall thereafter constitute a part of
said charter.
1
Where a city ordinance provided that the
police judge should receive in all criminal
cases the same fees as a justice of the peace in
like cases, and also that he should receive a sal
ary in addition thereto of three hundred dollars
per annum; provided that out of it he should
pay the salary of the clerk of the court; subse
quently he agreed to accept the compensation
fixed by the council in payment of his services
if the council would provide by ordinance for
payment of the clerk, which was done. It was
held, 1. That he could not recover of the city
his fees in cases where judgment was rendered
against the city, decided before the passage of
the ordinance; 2. That he could not recover
those to which he subsequently became entitled

where his petition failed to show the amount of
such fees; 3. That the provision of compensation
for the clerk constituted a sufficient consideration
for the agreement. Crane v. City of Des Moines,
47 Iowa, 105 See Ch. 56, Laws of 1878, post.
m
K person arrested and brought before the
police judge, charged with the violation of a city
ordinance, is not entitled to a jury trial, nor to
a change of venue. Zelle v. McHenry, 13 West.
Jur., 471.
" This section was held, in Von Phul v. Ham
mer, 29 Iowa, 222, not to be in conflict with sec
tion 30 of article 3 of the constitution, prohibit
ing the legislature from passing local or special
laws for the incorporation of towns and cities.
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SEC. 550. The legislative body of said city or town, may submit
any amendment to the vote of the people as aforesaid at any special
election; provided, one-half the electors as aforesaid petition for that
purpose, and the proceedings shall be the same as at the general elec
tion.
SEC. 551. All acts and parts of acts passed subsequent to the fourth
Priord laws
retionB acCi?nPOua"
1858, and prior to the taking effect of this Code,
d™spêciaïchaiv relating to cities of the first and second class and incorporated towns,
ter not affected o r t 0 a n y o r either of said classes of municipal corporations, and appli
thereby.
cable, both to such corporations as are acting under special charter,
and to such as are incorporated under the general act of which this
chapter is an amendment, are repealed by the code only so far as they
affect the latter, and not as they affect corporations acting under
special charters. All rights, powers, privileges, duties, directions, and
provisions whatever, contained in and enacted by such acts and parts
of acts, shall remain in full force and effect so far as municipal corpo
rations acting under special charters are concerned, and the provisions
of this chapter shall not apply to any city or town incorporated prior
to the eighteenth day of pJuly, A. D. 1858, unless the same be adopted
as hereinbefore provided.
Same.
R. § 1143.

(CHAPTER 5 , LAWS OF 1 8 7 4 . )
RAILROAD AND WAGON BRIDGES.
Title.

AN ACT to empower cities and towns to make contracts with railroad
companies for the use of wagon bridges across rivers.

SECTION 1 . Be it enacted by the General Assembly of the State of
Io wa : That all cities situate on any river in this state, whether organ
ized and existing under special charter or by general law, and from
which to the opposite shore of any of said rivers a bridge has been or
may be constructed by any railroaid or other private company, corpora^
tion, or person, shall have power to contract with the company, corpo
ration or person owning such bridge, for the use of the same as a pub
lic highway, jointly with any company, corporation or person having
or desiring the right to use the same for the passage of cars propelled
by steam, or otherwise, and in such contract may have the right to
May assume
sole liability for assume sole liability for damage to persons or property by reason of
personal inju their being on any part of said bridge, or on an approach to either end
ries on bridges
or approaches. thereof, caused by the running of cars or locomotives by any corpora^
tion, company or person entitled to use said bridge, whether such dam
age results from the negligence of the persons engaged in running said
cars or locomotives, or otherwise; and to indemnify and save harmless
the owners of said bridge, and any and all corporations, companies, or
persons entitled to use tne same, from all liability for damage so caused;
and said city may thereafter manage and control said bridge as a free or
a toll bridge, and prescribe such rates of toll as to it from time to time
May control
such bridges* shall seem proper, and make all necessary police regulations for the
government of said bridge.
(Took effect by publication in newspapers, February 25,1874.)
Cities may con
tract with own
ers of bridges
for use of the
same*

P Tliia section does not control section 431 of with respect to its operation upon cities acting
the Code, providing that cities may institute pro under special charters. City of Burlington v.
ceedings in the circuit court for the annexation Leebrick et al., 43 Iowa, 252.
of contiguous territory under certain conditions,
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(CHAPTER 57, LAWS OF 1876.)
INDEBTEDNESS OF CIITES AND TOWNS.
A N ACT to authorize cities and towns to settle and adjust certain

TITLE,

indebtedness, and to provide for payment of the same. [Addi
tional to Code, Chapter 10, Title IV, "Of cities and incorporated
towns." ]
SECTION 1 . Be it enacted by the General Assembly of the state of May set0e and
Iowa, That cities and towns are hereby authorized, upon such terms as *J£^ indebt "
they may deem just and for their best interest, to settle, adjust, renew or
extend such indebtedness as may be owing by, or claimed against
them, and evidenced by the bonds or other negotiable promissory
instruments of such municipal corporation, and to issue new securities Ana issue new
for such indebtedness, except as hereinafter mentioned.
securities.
SEC. 2. Said several corporations are hereby authorized, whenever May lovy Bpe(!iaI
any extension or renewal of such indebtedness is made, to provide for
to pay mthe payment of the interest and principal of such extended of renewed dpai.a n p n"
indebtedness, by the levy and collection of the necessary taxes, at the
same time and i n the same manner as other taxes; and the levy, col
lection and payment of such taxes may be enforced by proper legal
process, when necessary, in addition to the ordinary means provided
by law for the levy and collection of taxes.
SEC. 3 . This act is intended to and shall apply only to the settle- Not to apply t o
ex
ment, adjustment and extension or renewal of bonds and securities
~
heretofore issued and outstanding at the time of this act, and not
including warrants and other evidences of indebtedness issued or
incurred for current expenses of such corporations.
SEC. 4. New bonds or securities issued by virtue hereof, shall in no New securities,
case be for a greater sum than the principal and accrued interset
unpaid on the bond or security for which such new bond or security
may be given.
(Took effect by publication in newspapers March 17, 1878.)
(CHAPTER 59,* LAWS OF 1876.)
TAXATION IN SECOND CLASS CITIES.
A N ACT to increase the limit of taxation in cities of the second class. Title.
SECTION 1. The city council of any city of the second class organ- certain cities
ized under the existing or any prior general incorporation law of the Sona^texesf1"
state, which has heretofore contracted a bonded indebtedness reaching
the limit then prescribed by law for loans, and in which the amount of
taxable property as shown by the assessment of the year 1875, is less than
it was for the year 1867, are hereby authorized and empowered to levy in
addition t o the taxes now authorized by law, and at the same time a
tax for the year 1876 of ten mills, for the year 1877 of five mills, for
the year 1878 of two and one-half mills, and for the year 1879 of one
mill on the dollar of taxable property within said city during said
*
vears.
*The third section of this act provided for its on the 13th and 14th of March, 1874, respecttaking effect from and after its publication in ively. The act, however, was passed and pubcertain newspapers, in which it was published lished without an enacting clause.
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SEC. 2. All moneys raised by virtue of this act, shall constitute a
special fund and shall be applied to the payment of the principal or
interest, or both, of the indebtedness mentioned in the first section of
this act, and to no other purpose.
( C H A P T E B 1 4 3 , L A W S OF 1 8 7 6 . * )
RELATING TO SUPERIOR COURTS I N CITIES.

AN ACT to provide for establishing superior courts in cities of a certain
grade. [Additional to chapter 10, title IV, of the Code, " Of cities
and incorporated towns."]
What cities may
SECTION 1. Be it enacted by the General Assembly of the State of
establish*
Iowa, That any city in this state containing five thousand inhabitants,
whether organized under a special charter or the general act for the
incorporation of cities and towns, may establish a superior court as
hereinafter provided, which, when established, shall take the place of
the police court of such city.
The question
SEC. 2. Upon the petition of one hundred citizens of such city, the
submitted t o
vote of electors. mayor, by and with the consent of the common council, may at least
ten days before an annual election for city officers, issue a proclamartion submitting to the qualified voters of said city, the question of
establishing said court. A t the same election and every fourth year
Election of
judge.
thereafter (if the said court is established) there shall be elected a judge
of the superior court, the votes for whom shall be upon the same ballot
with other city officers. Should two-thirds of all the votes cast at such
election be in favor of said court, the same shall thereby be established,
Term of his
and the said judge shall qualify and hold his office for the term of four
office.
years, and until nis successor is elected and qualified. Immediately
after each election of said judge, the mayor of said city shall transmit
Commissioned
a certificate of the election of said judge to the governor of the state,
by governor.
who shall thereupon issue to him a commission empowering him to
act as judge as herein provided.
SEC. 3. Said judge shall be a qualified elector of the city, and be pos
Acquirements
and bond of
sessed
of the legal requirements prescribed in section 208 of the code of
judge.
Iowa, and shall subscribe in writing the same oath required of the judges
of the district court, and file the same with the mayor of the city, and
shall give bond to the state of Iowa in the sum of four thousand dollars,
for the faithful discharge of his duties, which bond must be filed with,
and approved by the mayor; and the effect of such election and quali
fication shall be to abolish the office of police judge of such city.
SEC. 4. I n case of a vacancy occurring in the said office of judge,
Vacancy: how
filled.
the mayor, by and with the consent of the common council, shall
appoint a judge, who shall hold the office until the next annual city
election, and until his successor is elected and qualified, who shall be
chosen to fill the unexpired term.
SEC. 5. Said judge shall hold at least one term of court in each
Terms of court.
month, except in August, commencing on the first Monday in each
month, but as a police court it shall always be open for the dispatch
of business.
SEC. 6. Said court shall have jurisdiction concurrent with the
Jurisdiction of
the court.
district and circuit courts, as now and hereafter provided by law,
except where said courts respectively have exclusive jurisdiction, aaid
* This chapter is identical in its nature with in conflict with the constitution. Lytle v. May,

Title.

chapter ten tiüe IV of the code, and is not 49 Iowa, 224.
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except actions for divorce, and of all appeals and writs of error, in civil
cases, from justice's courts within the township or townships in which
the city is located, and by consent of parties from justices courts in
other townships in the county, said appeals and writs of error to be
taken in the same time and manner as if the same were taken to the
circuit court, and the exclusive original jurisdiction t o try and deter
mine all actions, civil and criminal, for the violation of city ordinances,
and all the jurisdiction conferred upon police courts, as now and here
tofore provided by law, and all the jurisdiction co-extensive and concur
rent with justices of the peace, in all actions, civil and criminal, as now
are or may be hereafter provided by law, and for the trial of criminal
actions, shall be open at such times and under such rules as the court
shall prescribe..
SEC. 7. Changes of venue may be had from said court in all civil
actions t o the circuit court in the same manner, for like causes, and
with the same effect, as the venue is now changed from the circuit
court as provided by law. I n criminal actions changes of venue may
be had to the district court, as provided by law for changes of venue
in the district court, and when criminal actions are tried m vacation,
without a jury, an appeal will lie to the district court, as provided by
law for appeals in like cases from justices of the peace.
SEC. 8. The said judges shall have the same power in regard to
injunctions, writs, orders and other proceedings, out of court as are
now or may be hereafter possessed for [ b y ] the judges of the district
and circuit courts; and may also administer oaths, take acknowledg
ments and depositions (except depositions to be used in his own
court), and solemnize marriages. But he shall not practice in any of
the courts of this state.
SEC. 9. The superior court shall be a court of record, and all stat
utes in force respecting venue and commencement of actions, the
jurisdiction, process and practice of the circuit and district court,
the pleadings and mode of trial of actions at law or in equity, and the
enforcement of its judgments by execution or otherwise, and the
allowance and taxing of costs, and the making of rules of practice or
otherwise, shall be deemed applicable to the superior court, except
wherein the same may be inconsistent with the provisions of this act.
The records and papers properly filed in a cause in either the district
or circuit court are equally evidence in said superior court.
SEC. 10. The said court shall have and use its own seal, having on
the face thereof the words " superior court," and the name of the city,
county and state.
SEC. 11. As long as the business of the court can be done with
convenience and dispatch, without a clerk, the judge shall be the clerk
of said court. Whenever from the accumulation of causes and other
demands upon the court a clerk shall become necessary, the city re
corder or clerk shall be the clerk for the superior court, and shall
receive such compensation for his services as the city council may from
time to time allow; and he shall perform the duties in said court pro
vided by law for the clerk of the circuit court, and shall give bonds as
required of the said judge.
SEC. 12. The city marshal shall be the executive officer of said
court, and his duties and authority in court and in executing process
shall correspond with those of the sheriff of the county i n the circuit
court, and with process from that court, and he shall receive the same
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fees and compensation as the sheriff for like services. But the process of
said court may be also served by the sheriff.
SEC. 13. The judge of said court shall receive in full compensation
for his services the sum of two thousand dollars per annum, to be paid
to him quarterly; the first two quarters of the municipal year shall be
paid from the city treasury, and the last two quarters from the county
treasury wherein said city is located. The costs and fees of said court
in civil actions shall be the same as in the circuit and district courts, ex
cept herein otherwise provided, and the clerk of the superior court
shall account for and pay over to the city all fees that may be paid
into the said court, and also for all fines for the violation of city ordi
nances. Of all other fines he shall render the same account as is pro
vided for justices of the peace. I n actions for the violations of city
ordinances, if unsuccessful, the city shall pay all costs, the same as
provided by law for the county in other criminal actions prosecuted in
the name and behalf of the state. The fees in criminal actions shall be
the same as in justices' courts, and shall be paid and accounted for as
hereinbefore stated, and as otherwise provided by law for justices of the
peace and their courts.
SEC. 14. Upon the first regular consecutive call of the calender of
causes by the court, either party to an action may elect to have such
cause tried by jury, and a minute of said election shall be made
upon the calendar. Causes thus designated shall be tried first in their
order, and when a disposition shall have been made of such causes the
jury shall be discharged from further attendance at that term. No
juror shall be detained as juryman longer than one week, except upon
a trial commenced within the first week of his attendance.
SEC. 15. I n order to provide jurors for said court, the judge, mayor
and recorder shall immediately after qualifying, and every three months
thereafter, make out a list of twelve names of persons from the body
of the county in which the city is situated, qualified to serve as jurors
in the district court, which list shall be furnished to the clerk of said
superior court, and from this list there shall be drawn by the clerk
and marshal nine persons in the same manner as jurors are drawn in
the district court, and a precept from the court shall issue accordingly
five days before the first day of the next term, as provided by law in
like cases in the district court.
SEC. 16. The jury shall consist of six qualified jurors, unless a jury
of twelve is demanded, in which case the clerk may issue a special
venire for that purpose, or the city marshal may complete the jury
from the by-standers. (But no party shall be entitled to a jury of
twelve until the person demanding the same shall deposit with the
clerk the sum of six dollars to be paid said jurors and taxed with the
costs.) The pay of the regular jurors shall be one dollar per day of six
hours, and mileage as provided by law, to be taxed with the costs not
exceeding twenty-five dollars in any one case; the rest of the jury fees
to be paid by the city.
SEC. 17. All appeals from judgments or orders of said court, or the
judge thereof, in civil actions, shall be taken to the supreme court in
the same manner and under the same restriction, within the same time,
and with the same effect as appeals are taken from the circuit to the
supreme court, except upon consent appeals shall be in same manner
to the district court.
SEC. 18. Judgments in said court may be made liens upon real
estate in the county in which the city is situated by proceeding as pro-
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vided in sections 3567 and 3568 of the code, relating to judgments of
justices of the peace, and with equal effect, and may be made liens upon
real estate in other counties in the same manner as judgments i n the
circuit and district courts.
SEO. 19. I t shall be the duty of the city attorney or solicitor to file city attorney to
informations in the superior court for violation of city ordinances, and fl'e information,
prosecute the same, and for such services he shall receive such compen
sation as the city council shall allow.
/
SEC. 20. The said judge shall be ex-officio a magistrate, and in pre- power of judge
liminary examinations the proceedings and practice shall be the same ex-officio.
as before any other magistrate, and all warrants issued in criminal pro
ceedings, under the seal of the court, may be used in any other part of
the state, without further attestation, in like manner as if issued by the
district court, and parties may be committed to the city prison for con
finement or punishment instead of the county jail.
(Took effect by publication in newspapers March 23, 1872.)
(CHAPTER 2 2 , LAWS OF 1 8 7 8 . )

AN ACT to legalize and establish certain courts organized under Chap
ter one hundred and forty-three, of the laws of the Sixteenth
General Assembly.
W H E R E A S , Courts have been organized in this state under the pro- Preamb i e .
visions of chapter one hundred and forty-three, of the laws of the
sixteenth general assembly;
W H E R E A S , Doubts have arisen as t o the constitutionality of said
courts on account of the provision in said act submitting the same to
the people:
SECTION 1 . Be it enacted by the General Assembly of the State of superior courts
Iowa, That all courts heretofore organized in this state under the legaUzedprovisions of said chaper one hundred and forty-three, and approved
March 17, 1876, are hereby declared t o be legal and valid, and the
establishment and organization thereof i n pursuance of said act, and
all doings, processes, judgments and proceedings i n said courts, and the
elections and commissions of the judges thereof, are hereby legalized
and declared to be lawful and valid to all intents and purposes as fully
i n all respects as if said act had been fully enacted and declared to be
a law, without any submission to a vote of the people as provided i n
the second section of said act.
(Took effect, February 28,1878, by publication in newspapers.)
(CHAPTER

36,

LAWS OF

1874.f)

STOPPING OF FIRES I N CITIES AND TOWNS.

AN ACT to make cities and towns responsible for the value of build- Title.
ings destroyed for the purpose of preventing the spread of confla
grations.
SECTION

1. That whenever, for the purpose of staying the progress

* This chapter could not have the effect to
t I h i s act was passed without any enacting
validate the act attempted to b e cured if such clause and was so published.
act was i n conflict with the constitution. Lytle
v. May, 49 Iowa, 224.
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of a conflagration, the authorities of any city or town, whether acting
under special charter or not, shall order or cause to be destroyed any
house or building not already on fire and adjoining or in the vicinity of
such conflagration, the owner thereof shall be paid for such property
by such city or town; provided, he shall make his claim within thirty
days from the date of the destruction of the same, and if said city or
town shall fail to make payment when such claim is made, and satis
factory proof furnished of the value of said property so destroyed, the
party owning such house or building shall have the right to recover by
suit in any court having jurisdiction of the same, the value of such
property which such city or town authorities may have caused to be
destroyed to prevent the spread of such conflagration.
SEC. 2. That upon the payment of the amount to which said party
is entitled by such city or town, as provided in section one of this act,
the party so paid, as aforesaid, shall assign and set over to said city or
town all his right, title and interest in and to any insurance policy, or
any claim he may have against any insurance company, for said prop
erty so destroyed, or any part thereof.
(Took effect, April 6 , 1 8 7 4 , by publication in newspapers.)
(CHAPTEB 5 1 , LAWS OF 1874.)
RELATING TO T H E IMPROVEMENT O F ALLEYS.

Title.
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AN ACT to authorize cities and towns to provide for the improvement
of alleys.
SECTION1 .
Be it enacted by the General Assembly of the state of
Iowa, That the city council or trustees of any incorporated city or
town, organized under special charter or under the provisions of the
general incorporation laws of the state, are hereby authorized and
empowered to provide by ordinance for the improvement of alleys (in
said city or town) by grading the same, and for the assessment of the
expenses thereof, upon the owners of the lots or parcels of land abut
ting on said alley, pro rata, according to the front feet of said lots or
parcels of land; provided, that such ordinance shall not be adopted
except after the presentation to said council of a written petition for
the improvement of such alley, signed by a number of the owners of
property so to be assessed therefor equal to a majority of the owners
of such property*
SEC. 2. I t shall be the duty of such city council or trustees to
require the work of grading such alley to be done under contract
therefor, to be entered into with the lowest responsible bidder;
provided, that all bids for such work may be rejected by such council
or trustees, if by them deemed to be exorbitant, and new bids ordered.
SEC. 3. All assessments for grading alleys under this act shall be a
lien upon the lots and lands assessed, and shall bear the same rate of
interest, and the said property assessed may be sold for payment
thereof in the same manner, at any regular or adjourned sale, with the
same forfeiture, penalties, and rights of redemption; and certificates "
and deeds on such sales shall be made in the same manner and with
like effect, as in case of sales for non-payment of the annual taxes of
such cities or towns respectively, as now or hereafter provided by law
in respect thereto.

* T h e italicised portion o f §

1 modifiedb y §

1 2 , C . 1 1 6 , l a w s o f 1 8 7 6 ; s e e post.
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S e c . 4. Such city council or trustees may provide by ordinance for Council may
the particular mode of making and returning the assessment hereinbefore authorized, and payment of such assessment may, if so directed
by said council or trustees, be enforced in the manner and by the pro
ceedings provided for by sections 478, 479 and 481 of the Code.
S e o . 5. Thai so much of section 4 6 5 , chapter 10, title I Y , as Repeal O
F part
requires the expense of the grading of alleys to be paid out of the cÓdef65 °* the
general funds of any incorporated city or town, be and the same is
hereby repealed.
( Took effect March 29,1874, by publication in newspapers. )
( C h a p t e r 56, L a w s o f 1878.)
COMPENSATION OF CERTAIN OFFICERS I N CITIES.

An Act requiring that certain officers in cities may receive a fixed Titlecompensation, and that all fees now allowed such officers shall be
paid into the treasuries of such cities.
Section

1.

Be it enacted by the General Assembly of the State of

officers to

Iowa, That all cities of the first class, organized under the general [„^<1 ot'Ss
incorporation law, and all cities organized under special charter, may Ac. 56, laws 17 d.
provide by ordinance that all judges of police courts or other city
courts, city marshals, chief of police, police officers and all other offi
cers elected or appointed, shall receive, in lieu of all fees now allowed
by law or ordinance, such fixed salary, in monthly or quarterly install
ments as may be provided by ordinance, when not provided by law,
which salary, when it shall have been fixed, shall not be increased or
diminished during their terms of office.
S e c . 2. No such officer of any city shall receive, for his own use, N o officer SHALL
any fees or other compensation for his services of such city, than that compensation
which shall be provided as contemplated in section one ( 1 ) of this t h a n salary,
act; but all such fees as are now or may hereafter be allowed by law
for such services, shall, by such officer, when collected, be paid into the
city treasury, at such time and in such manner as may be prescribed
by ordinance.
S e c . 3 . All acts and parts of acts in conflict herewith are hereby Repealing
repealed; provided, that the intent of this act is not to abolish any beuawinuT'°
fees now allowed by law, but to require the same to be paid into the treasury.11
city treasurv.
( Took effect March 19, 1878, by publication in newspapers. )
( C h a p t e r 107, L a w s o f 1876.)
RELATING TO L E V Y OF SPECIAL T A X I N CITIES.

to empower cities to levy a special tax for sewerage purposes.
[Additional to Code, Chapter 10, Title 4.]

A n A c t

Section

1.

Be it enacted by the General Assembly of the State of

Title.

Levy of two

Iowa, That any city within this state may levy a tax of not more than ^e1fund.sewer"
two mills on the dollar in addition to the maximum tax now author-
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ized by law for the parpóse of com«iencing a general system of sewer
age in such city, and the money so raised shall constitute a sewerage
fund, and shall be applied to no other purpose.
SEC. 2. And be it further enacted, That when, for the purpose of
carrying off the water of any stream, which flows within or through
the said city, it becomes expedient to cause a principal sewer to pass
through private property, the right to condemn such property for this
purpose is hereby conferred upon its council. And the powers granted
shall be the same in other respects as those enjoyed by railway compa
nies, by and under the provisions of the code. The proceedings to
enforce their powers shall also be the same, except that all damages
shall be assessed by a board of three commissioners. These shall be
appointed by the city council and may be changed at the pleasure
thereof. They must be free from all personal interest in subjects
brought before them for their adjudication, and they may decide on
any question of damages that may arise in respect to any of the prop
erty that may be claimed to be injured by the construction of said
sewer.
SEC. 3. And, be it further enacted, That instead of constructing
such principal sewer itself, the city may authorize its construction by
any individual or company, and may agree to pay therefor out of the
sewerage fund. And the city council may also make all needful rules
and regulations in relation to any of the sewers i n their respective
cities, and may regulate the manner in which any property holder may
connect therewith, and may also prescribe all needful regulations per
taining thereto.
(Took effect March 25, 1876, by publication in newspapers.)
(CHAPTER 5 4 , L A W S OF 1 8 7 6 . )
FT RELATING TO THE CONSTRUCTION OF SEWERS.

Title.

^AN ACT to authorize cities organized under special charters to provide
for the construction of sewers. [Additional to Code, Chapter 10,
title IV., "Of cities and incorporated towns."]
Be it enacted by the General Assembly of the State of
Iowa, That all cities in this state organized and existing under special
charters, having a population of not less than ten thousand as shown
by the last preceding state census, may provide by ordinance f o r the
construction of sewers, or may divide the city into sewerage districts
in such manner as the council may determine, and pay the cost of con
structing same out of the general revenue of the city, or assess the
cost upon the adjacent property, or may levy a certain sewerage tax
within the sewerage district, out of which to pay for the construction
of the same, which sewerage tax shall not exceed in any one year two
mills on the dollar of the assessed value of the property, within such
district; or, may pay a part of the cost of such construction out of
the general revenue, a part by the assessment of adjacent property,
and a part by levying a tax upon all the property within the sewerage
district, or may pay for the same by pursuing any two of the methods
herein named. V

^ SECTION 1 .
W h a t cities
may.
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SEC. 2. I t shall be the duty of such city council to require the WORK DONE
work of constructing such sewers to be done under contract therefor UDder °°ntract*
to be entered into with the lowest responsible bidder, and bonds with
,
surety for the faithful performance of such work shall be required t o
be given by the contractors; provided, that all bids for such work
may be rejected by such council if by them thought to be exorbitant,
and new bids ordered.
/ SEC. 3 . All special tax levied for t h é construction of sewers under special tar :iien
this act shall be payable by the owners, personally, at the time of such
may be?'
assessment, and shall also be a lien upon the lots and lands so assessed,'*,n asola
as for or<uand shall bear such rate of interest, and the said property assessed may r y ^ 16 "'
be sold for the payment thereof in the same manner, at any regular or
adjourned sale or special sale called therefor, with the same forfeitures,
penalties and right of redemption; and certificates, and deeds on such
sales shall be made in the same manner, and with like effect, as in case
of sales for non-payment of the ordinary annual taxes of such cities
respectively as now or hereafter provided by the law in respect thereto,
or the city council may provide by ordinance for the sale of such
assessed property at a special tax sale to be called therefor, after giving Notice to be
notice therefor three consecutive weeks in one of the newspapers publiahed '
published in said city; the last of which publications shall be at least
ten days before the day of sale.
SEC. 4. Such city council may provide by ordinance for the particular city council to
mode of making and returning the assessments hereinbefore authorized, aaBMsmentd6of
and payment of such assessments may, if so directed by said council,
be enforced by suit in court in the manner and by the proceedings pro
vided f o r by sections four hundred and seventy-eight, four hundred
and seventy-nine and four hundred and eighty-one of the code.
SEC. 5 . Nothing in -this act contained shall take away, impair, or S « S of CODE not
interfere with the powers conferred by section four hundred and sixty- unpaired.
,
five of the code for the construction of sewers, and payment therefor
in whole as therein provided.
«

(CHAPTER 2 5 , LAWS OF 1 8 7 8 . )

CONFERRING ADDITIONAL POWERS ON CITIES UNDER SPECIAL
CHARTERS.

to amend the charters of all municipal corporations existing Title,
and acting under special charters not now having the powers
herein granted, and conferring additional powers upon such cities.
' [Additional to Code, Chapter 10, Title IY, "Of cities and incorpora
ted towns."]

A Y ACT

SECTION 1 . Be it enacted by the General Assembly of the State of cities may proIowa, That all «ities existing and acting under special charters, which ^ " ¿ ° g ^ t f r o m
do not now have the powers herein enumerated, shall have power to large,
regulate, restrain, license, or prevent the running at large of dogs
within said cities, and to require dogs to be kept upon the premises of
the owners thereof, unless licensed to run upon streets, alleys, and
other places other than the premises of the ownèr, and to provide for
the destruction of the same when found in said cities, contrary to and
in violation of the provisions of any ordinance or by-laws passed pur
suant t o the powers herein granted.
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S E C . 6. The city council shall have power to provide, by ordinance,
terms and conditions on which cross-sewers may be attached to or con
nected with main sewers; and in cases where sewers have been con
structed in whole or in part by special assessment, may pay unto the
parties who have been so assessed the money, or a part thereof, charged
and collected for the privilege of attaching such cross-sewers.
S E C . 7. Provided, that any such city which has heretofore adopted
a system of sewerage, by which the cost of construction has been paid
out of the general revenue, shall not be permitted to abandon such
system, anything in this law to the contrary notwithstanding.
(Took effect, March 14, 1876, by publication in newspapers.)

(CHAPTER 3 3 , L A W S OF 1876.)
E L E C T I O N O F C E R T A I N O F F I C E R S I N C I T I E S O F T H E F I R S T CLASS.

AN ACT to provide for the election of certain officers in certain cities
of the first class. [Additional to Code, Chapter 10, Title I Y : "Of
cities and incorporated towns."]
What cities.

Council m a y
elect certain
officers.

Amended b y
Ch. 20, § 1, 17
Or. A.

Majority of all
members t o
elect.

Election of
certain o t h e r
officers.
Amended b y § 2 ,
C h . 20,17 G . A.

T h i s act n o t t o
apply t o cties
under special
charters.

SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That in all cities of the first class incorporated under the gen
eral incorporation laws of this state, whose population according to the
census of 1875, was not less than nineteen thousand, the city council
at the first regular meeting in April in each and every year thereafter
shall elect [one city marshal, one city solicitor, one city physician, one
building commissioner,] one city civil engineer, one superintendent of
markets, one street commissioner, and when deemed necessary by the
council, one wharf master, who shall hold their respective offices for
the term of one year and until their successors are elected and quali
fied; they shall be responsible to the city council for the true and faith •
f u l performance of the duties of their respective offices, and shall
receive for their services such compensation as the city council shall
by ordinance from time to time provide, and for the election of the
officers provided for in this section i t shall require an affirmative vote
of a majority of all the members elected to the city council.
SEC. 2. The qualified electors of [every such city shall elect] one
treasurer, one auditor, and one police judge, who shall hold their
respective offices for the term of two years, and until their successors
are elected and qualified. Each of said officers shall have such powers
and perform such duties as are prescribed by chapter 10, title IV, of
the code, and in any ordinance of the city not inconsistent with this
code.
The officers provided for in this and the preceding section shall
each be required to give bond, with two sureties each, in such sum for
the faithful performance of their respective duties as the city council
shall from time to time prescribe by ordinance, and the officers pro
vided for in this act may be removed from their respective offices as
is provided by section five hundred and thirty (530) of the code; pro
vided, that the provisions of this act shall not apply to cities organ
ized under special charters.
(Took effect by publication in newspapers, March 6,1876.)
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(CHAPTER 7 7 , LAWS OF 1 8 8 0 . )

in relation to jury trial in cases for violation of ordinances of
cities of second class and. incorporated towns.

A N ACT

Title.

1. Be it enacted by the General Assembly of the State of
°ot
loica, On an information for a violation of an ordinance of an incor- jury except on
porated town or city of the second class the defendant shall not be appettl"
entitled to a trial by jury, but shall be tried by the court without a
jury except on appeal.
All acts or parts of acts inconsistent with this are hereby repealed. ciause!'ng
SECTION

(CHAPTER 5 6 , LAWS OE 1 8 8 0 . )

AN ACT to provide for the extension of the limits of cities of the first
and second class.
SECTION 1. Be it enacted by the General Assembly of the State of city limits
Iowa, That in addition to the methods now provided by law for extend- CERTS^OAIEA.
ing city limits, whenever the owner or owners of lands adjoining the
limits of any city of the first or second class, organized under the
general laws of the state of Iowa, shall desire to have their lands
brought within the city limits of such city, they may apply to the
city council of such city to have the limits of the city extended so as
to include such lands, and shall attach to the application a map of
such lands, showing their situation, with respect to the existing limits
of the city. If the city council shall assent to the extension of the
limits of the city, as applied for, a minute thereof shall be indorsed
upon the map by the city clerk, and the same shall then be acknowl
edged by the owner and recorded in the office of the recorder of the
proper county, as provided in section 560 of the code. Thereafter the
limits of the city shall be extended so as to conform to the line pro
posed and so assented to by the city council.
(Took effect by publication in newspapers, March 24, 1880.)
(CHAPTER 5 3 , L A W S OF 1 8 8 0 . )

AN ACT to provide that lands to be laid out into town or city lots
shall be free from incumbrance, or that security shall be given T1 e '
against such incumbrance, and that such lots, when thus laid out,
shall be accurately described relative to some established corner of
the congressional division of which they are part, and repealing
chapter 25 of the laws of the fifteenth general assembly, and
chapter 63 of the laws of the sixteenth general assembly.
SECTION 1. Be it enacted by the General Assembly of the State of Persons LAYING
y
Iowa, That whenever any person or corporation shall lay out any °otlm™t°have
parcel of land into town or city lots in accordance with chapter 12, 'r®as"r®j'8.°,?irtitle IV, of the code, such person shall procure from the treasurer of are°freefromey
the county in which the land lies, a certified statement that the land toxes*
thus laid out into lots, streets and alleys is free from taxes, and shall
also procure a certified statement from the recorder of such county uñcate o^títie."
that the title in fee to said land is in such proprietor, and that the
same is free from every incumbrance; which certified statements shall wlth
certificates filed
both be filed with the recorder before the plat of said town or city lots
««order.
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shall be admitted to record or of any validity; provided, however, that
if the parcel of lands so laid out shall be incumbered with a debt cer
tain in amount, and which will fall due not more than two years after
the making of the affidavit hereinafter provided for, and which the
creditor will not accept with accrued interest to the day of proffered
payment, if it draws interest, or with a rebate of interest at the rate
of six per centum per annum if it draws no interest, or if the creditor
cannot be found, then such proprietor, and if a corporation its proper
officer or agent, may file with the recorder of such county his affidavit,
stating either that such proprietor has offered to pay such creditor the
full amount of his debt, with interest or with a rebate of interest, as
the case may be, and that such creditor would not accept the same, or
that such creditor cannot be found, whereupon such proprietor may
execute a bond double the amount of such incumbrance, with three
sureties, who shall be freeholders of the county, to be approved by
the recorder and clerk of the county, which bond shall run to the
county, and shall be for the benefit of the purchasers of any of such
town or city lots,_and shall be conditioned for the payment of such
incumbrance and the cancellation thereof of record as soon as practi
cable after the same becomes due, and for the holding of all such pur
chasers and those claiming under them forever harmless from such
incumbrance; and when such affidavit and bond shall have been filed
with the recorder, together with a certificate of the treasurer that said
land is free from taxes, and the certificate of the recorder that the
title in fee to said land is in such proprietor, and that the same is free
from all incumbrance except that secured by said bond, said plat shall
be admitted to record, and be equally valid as if such proprietor had
filed with the recorder the certificate of such recorder that said land
was free from all incumbrance.
SEO. 2. All the certificates, affidavits and bonds, provided for in the
preceding section shall be recorded in connection with the plat to
which they relate in the office of the recorder before the said plat or
the record thereof shall be of any validity.
SEC. 3. The- record and plat of every town or city, or addition
thereto, which may be thus laid out, shall give the bearing and dis
tance from some corner of a lot or block in said town or city or part
thereof, to some corner of the congressional division of which said
town, city or addition is a part.
SEC. 4. The provisions of this act shall not prevent the annexation
of contiguous territory to cities and towns under sections 426, 427,
428, and 429, of chapter 10,title IV, of the code, and chapter 47 of the
laws of the sixteenth general assembly, as amended by chapter 169 of
the laws of the seventeenth general assembly.
SEC. 5. Chapter 25 of the laws of the fifteenth general assembly,
and chapter 63 of the laws of the sixteenth general assembly, are
hereby repealed.
Sec. 6. This act being deemed of immediate importance shall take
effect from and after its publication in the Iowa State Register and
Iowa State Leader, newspapers published at Des Moines, Iowa.
Approved March 16,1880.
(Took effect April 5,1880, by publication in newspapers.)
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( C H A P T E R 5 5 , L A W S OF 1 8 8 0 . )
A N

A C T authorizing the construction of sewers for state buildings
through streets and alleys of incorporated cities, or cities acting
under special charter.

SECTION 1 .

Be it enacted by the General Assembly of the State of

Iowa, That in any incorporated city, or city acting under special
charter, within the limits of which may be situated any state build
ings, the trustees or commissioners having charge of said buildings, or
of the construction thereof, shall hare authority to construct sewers
therefor through or under any of the streets or alleys of said city.
SEC. 2. All acts or parts of acts, conflicting with this act are hereby
repealed.
(Took effect by publication in newspapers, March 20,1880.)
(CHAPTER

89,

L A W S OF

A C T to authorize cities of the first and second class to acquire and
dispose of real property in certain cases.

Be it enacted by the General Assembly of the State of

Iowa, That any city of the first or second class, organized under the
general laws of this state, shall have power to acquire real estate, or
an interest therein as a purchaser at an execution sale where such city
is the plaintiff in execution, or otherwise interested in the proceeding,
and to dispose of the property, or interest therein so acquired, and also
to dispose of any real estate or interest therein, including any streets
or portion thereof vacated or discontinued, however acquired or held
by such city in such manner and upon such terms as the city council
shall deem just and proper.
(Took effect by publication in newspapers, April 3, 1880.)
(CHAPTER
A N

96,

L A W S OF
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A C T to make section 464 of the Code of 1873, as amended applicable to special chartered cities and towns.

SECTION 1 .

State m a y con
struct sewers
f r o m state truild
lugs through
streets a n d al
leys.

1880.)

A N

SECTION 1 .

Title,

Be it enacted by the General Assembly

of the State of

Iowa, That section 464 of the code of 1873, as amended by chapter
six of the public laws of the fifteenth general assembly, shall be appli
cable to cities and towns organized and acting under special charters,
and such cities and towns shall have all the powers conferred by said
section on cities and towns incorporated under the general incorpora
tion law.
Approved March 23,1880.
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( C H A P T E R 1 1 6 , L A W S OF 1 8 7 6 . )
R E L A T I N G TO CITIES ORGANIZED U N D E R SPECIAL CHARTERS.

AN ACT relating to cities organized and existing under special char- ^tie.
ters, conferring additional powers, and amending the charters of
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such, cities. [Additional to Code, chapter 10, title I V : " Of cities
and incorporated towns."]
T o provide b y
ordinance when
taxes shall be
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quent.

Sufficient notice
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Irregularities.
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SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, All cities i n this state organized and existing under special
charters, may provide by ordinance when taxes, both general and
special, shall become delinquent, and the rate of interest which they
shall thereafter bear, which rate shall not exceed twenty-five per cent
per annum; and f o r the sale of delinquent, special and general taxes,
on such terms and at [such] a rebate of t h e principal or interest, or
both, as t h e city council may determine; and i n the notice required by
law t o be given, i t will be sufficient t o state the description of the lot
or parcel of real estate t o be sold f o r delinquent taxes of the current
year, and also the lot or parcel of real estate on which the delinquent
taxes f o r previous years without naming such previous years, and the
amount of interest and costs, if any, against such lot or parcel of real
estate, i n which may be included special taxes delinquent, at such rate
of interest as t h e city council may determine, n o t to exceed the rate
allowed by law at the time the taxes were assessed, and the total amount
of taxes, interest and cost against such lot or parcel of real «state.
SEC. 2. I n all advertisements f o r the sale of real property for taxes,
and i n entries required to be made i n any manner connected with the
assessment or collection of taxes, letters and figures may be used to
denote numbers, fractions of numbers, and amounts, as are commonly
used in other business transactions, and n o irregularity or informality
i n t h e advertisement shall affect the legality of any sale, or the title of
any property conveyed, if it shall appear t h a t said property was sub
ject t o taxation f o r the year or years for which the same was sold, and
that the tax was due and unpaid at the time of sale; and in all cases
the advertisement shall be sufficient notice t o owners and persons
having an interest i n or claiming title to any lot or parcel of real
estate, of t h e sale of their property for delinquent taxes, and a failure
of the collector t o make a personal demand of taxes shall not affect
the validity of any sale or the title to property acquired under such
sale.
SEC. 3. T h e city council may provide by ordinance that all special
taxes hereafter assessed and levied shall bear the same rate of interest
as the annual taxes from and after the same becomes due and delin
quent, which rate shall not exceed twenty-five per cent per annum;
and all special taxes remaining due and delinquent a t the date when
the annual taxes become delinquent, shall be collected at the time and
i n the manner t h e annual delinquent taxes are collected, and the same
shall be included with the annual delinquent taxes, if any remain de
linquent, and the city council may provide by ordinance that all special
taxes or assessments which shall become due and delinquent prior to
the delinquency of the annual taxes, shall be collected by a sale of the
real estate so taxed or assessed, specially called therefor, and the kind
of notice t o be given, and may also provide f o r the collection of such
tax by suit, such as is authorized by sections 478 and 479, of chapter
10, title I Y , of the code.
SEC. 4. The collector shall i n all cases, make out and deliver to the
tax payer a receipt, which receipt shall contain the description and
assessed value of each lot or parcel of real estate, and the assessed value
of personal property; and in case the property has been sold for taxes
and not redeemed, the date of such sale and to whom sold, also, the
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amount of the tax, interest and costs, if any, giving a separate receipt
for each year, whereupon he shall make the proper entries of such
payments on the books of his office. And the council may provide by
ordinance that no person shall be permitted to pay the taxes of any one
year until the taxes for the previous years shall be first paid; and pro
vide that the receipt herein contemplated shall be conclusive evidence
that all taxes, and the costs of every kind against the property de
scribed in such receipt, are paid to the date of such receipt; and pro
vide that for any failure or neglect on the part of the collector, or on
the part of any one acting as collector, he and his bondsmen shall be
liable to an action on his official bond for the damages sustained by
any person or the city through such neglect.
SEC. 5. The collector of taxes, or person authorized to act as collec
tor shall make, sign and deliver to the purchaser of any real property
sold for the payment of any taxes authorized by the provisions of this
act, or by any law applicable to cities acting under special characters,
a certificate of purchase, which shall have the same force and effect as
certificates issued by county treasurers for the sale of delinquent county
taxes.
SEC. 6. Real property sold under the provisions of this act, or by
virtue of any power heretofore given, may be redeemed at any time—
before the redemption is cut off, as hereinafter provided—by payment
to the collector, or to the person authorized to act as collector, to be
held by him subject to the order of the purchaser on surrender of the
certificate, or in case the same is lost or destroyed, on his making affi
davit of such fact, and of the further fact that i t was not assigned, of
the amount for which the same was sold, and twenty percentum of
such amount immediately added as a penalty, with ten per cent interest
per annum on the whole amount thus made from the day of sale;
[and also the amount of all taxes, either annual or special, with interest
and costs, paid at any time by the purchaser subsequent to the sale,
and a similar penalty of twenty per cent, added as before, on the
amount of the payment made at any subsequent time, with ten per
cent interest per annum on the whole of such amount or amounts
from the day or days of payment: Provided, that such penalty for the
non-payment of the taxes at any such subsequent time or times, shall
not attach unless such subsequent tax or taxes shall have remained
unpaid for thirty days after they became delinquent.] [These provis
ions shall not in any manner affect sales for city taxes heretofore
made by cities acting under special charters.]
The collector, or person authorized to act as collector, shall, upon
the application of any party to redeem real property, sold as aforesaid,
and being satisfied that such person has a right to redeem the same,
and on the payment of the proper amount issue to such party a certifi
cate of redemption, in substance and form as provided by section 891
of chapter 2, title VI, of the code, and shall make the proper entry
thereof i n the sale book, which redemption shall thereupon be deemed
complete without further proceedings. The provisions of sections 892,
893, and 894, of chapter 2, title VI, of the code, shall so far as the same
are applicable, and not herein changed or modified, apply to sales of
real estate for delinquent taxes herein contemplated, provided, that
where the words " treasurer of the county," or '' treasurer," are used in
said sections, the words " collector of the city," or " collector " or per
son authorized to act as collector, shall be substituted.
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SEC. 7. Immediately after the expiration of ninety days from the
date of service of the notice, as prescribed by section 894, of chapter
2, title VI, of the code, the collector or person authorized to act as col
lector then in office, shall make out a deed for each lot or parcel of
land remaining unredeemed, and deliver the same to the purchaser,
upon the return of the certificate of purchase, any number of parcels
of real estate bought by one person, may be included in one deed, if
required by the purchaser. Deeds executed by the collector or person
authorized to act as collector, may be in form substantially as provided
by section 896, chapter 2, title YI, of the code, and shall be signed and
acknowledged by him in his official capacity, and all deeds and convey
ances hereafter made and executed on account of any general or special
tax sales, shall have the same force and effect as deeds made by county
treasurers for delinquent county taxes, and the purchaser, as well as
the owner of any real property sold on account of such general or
special delinquent tax, shall be entitled to all the rights and remedies
which are granted and prescribed by sections 897, 898, 899, 900, 901,
902, 903, 904, and 905, of chapter 2 title VI, of the code; provided,
that wherever the words " c o u n t y " or "county treasurer" are used,
the word " city " or " city collector, " or person authorized to act as
collector shall be substituted.
SEC. 8. W h e n the grade of any street or alley shall have been
established, and any person shall have built or made improvements on
such street or alley according to the established grade thereof, and
such city shall alter said established grade in such a manner as to
injure or diminish the value of said property, said city shall pay to the
owner or owners of said property so injured the amount of such dam
age or injury.
SEC. 9. Said damage or injury shall be assessed by three commis
sioners, who shall be disinterested freeholders, to be appointed by the
city council. They shall, before entering upon their duty, be sworn
to execute the same according to the best of their ability. Before
entering upon their duty the city shall cause notice to be given, which
notice shall be signed by the commissioners and published for three
weeks in one or more newspapers printed in such city, of the time
and place of their meeting for the purpose of viewing the premises
and making their assessments. They shall view the premises, and, in
their discretion, receive any legal evidence, and may adjourn from day
to day; either one of whom shall have the power, in the presence of
the others, to administer an oath or oaths to any witness or witnesses
to be examined before them.
SEC. 10. When the appraisement shall be completed the commis
sioners shall sign and return the same to the city council within thirty
days of their appointment. The city council shall have power, in
their discretion, to confirm or annul the appraisement, and if annulled
all proceedings shall be void, but if confirmed an order for the con
firmation shall be entered. Any person interested may appeal from
the order of confirmation to the circuit or district court of the county
in which such city is situated, by notice in writing to the mayor, at
any time before the expiration of twenty days after entering the order
of confirmation. Upon the trial of the appeal all questions involved
in the proceedings, including the amount of damages, shall be open to
investigation. The cost of any proceedings incurred prior to the
order of such city council confirming or annulling the appraisement,
shall in all cases be paid by such city.
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SEC. 11. The city council shall have power t o remove commis- city coanoii
sioners, and from time t o time appoint others i n the place of such as
may be removed, refuse, neglect, or be unable, f r o m any cause, t o
serve.
SEC. 12. That so much of section 1, chapter 51, acts of the fifteenth § i. C
H si,is o.
general assembly, as requires cities t o provide by ordinance f o r t h e A modlfled improvement of alleys after presentation of petition by owners of
property t o be assessed, be, and the same is, hereby repealed, and such council may
cities organized under special charters may provide by ordinance how without petition
such improvement shall be made, and thereafter may order any alley f w ¡' e r ° vertí
to be improved, graded or macadamized, by resolution passed by the
affirmative vote of two-thirds of such council, and on voting on such
resolution the yeas and nays shall be recorded.
SEC. 1 3 . All property taken and condemned by virtue or [ o f ] any P r o p e r t y conpower heretofore conferred or herein granted may be so taken and demued condemned and such power may be exercised and pursued without
resorting to proceedings in court in the first instance t o enforce the
same, anything i n any law to the contrary notwithstanding.
SEC. 1 4 . The city council of any such city may regulate and license Council m a y
sales by transient merchants, bankrupt and dollar stores, and the like : re « ulate ealesprovided, that the exercise of such power shall not interfere with sales
made by sheriffs, constables, coroners, marshals, executors, guardians,
assignees of insolvent debtors, or other persons required by law to selí
real or personal property.
SEC. 1 5 . The city council of all cities acting under special charters, A n n u a l t a x of
with a population of n o t more than fifteen thousand inhabitants, as
shown by the last state census, shall have power t o levy an annual
tax of n o t t o exceed three per cent of the assessed value of all taxable
property within its limits, f o r the purpose of defraying the annual
current expenses of the city, carrying on its municipal affairs and
paying its bonded indebtedness: provided, t h a t n o other or greater
assessment shall be made in any one year t h a n the amount herein
authorized, anything i n any law to the contrary notwithstanding.
While all other cities acting under special charters may levy the taxes
now authorized by law, and, when such city constitutes a road district,
may levy a road tax in addition to the road tax now allowed by law o f ,
two mills on the dollar of the assessed valuation, which road t a x shall
in no case exceed, five mills: provided, however, the city council may
provide by ordinance t h a t all property lying within t h e corporate limits
of any city acting under a special charter, and which is not now subject roiwtltute»0
to tax f o r city purposes, by reason of the said property being used f o r
district,
agricultural, horticultural or gardening purposes, shall be subject t o a
road tax not exceeding the sum of forty cents f o r each one hundred
dollars of the valuation thereof, f o r the purpose of keeping in repair
the roads, streets and bridges lying within t h a t part of any such city
where the property is not subject to taxation f o r city purposes.
SEC. 16. When, by the provisions of special charters, taxes or W h e n t a x e s colm al
revenue of any kind are required to be collected by the marshal or
"
any other designated officer, the city council of any such city shall
have the power to provide by ordinance f o r the collection of such
taxes or revenue, and the discharge of all other duties relating thereto
by any other officer or person.
SEC. 17. Cities acting under special charters shall have power t o NUMBERING O
F
provide by ordinance for the numbering of houses by t h e owners or houses lessees thereof.
10
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SEC. 18. All such cities shall have power to require the owner or
lessee of any lot or tract of ground extending into, across, or bordering
on any hollow or ravine which constitutes a drain for surface water,
or a water course of any kind, who shall by grading or filling such
lot or tract of ground obstruct the flow of water through such water
course, to construct through such lot or land such a drain or passage
way for.water as the council may designate, and to enforce the same
by proper penalties, or the city may construct such drains at the
expense of the owners, and assess the cost thereof on the lots or tracts
of ground.
SEC. 19. All such cities shall have power to enforce the payment
of poll tax in such manner as i t may determine, by suit, penalties or
otherwise, as may be provided by ordinance.
SEC. 20. I n regard to the police powers, sanitary regulations, and
regulations for the prevention and spread of fires, and of contagious
diseases, the enumerated powers shall not be construed as a limitation
of the general powers.
SEC. 21. N o general law as to powers of cities organized under the
general incorporation act, shall in any manner be construed to affect
the charter or laws of cities organized under special charters, and
while they continue to act under such
charters, unless the same shall
have special reference to such cities.a
SEC. 22. That section 7, chapter 238, acts of the sixth general
assembly of the state of Iowa, approved January 27, A. D. 1857, be
and the same is hereby repealed.
(Took effect March 30, 1876, by publication in newspapers.)
(CHAPTER 2 4 , LAWS OF 1 8 8 0 . )

Title.

May appoint or
elect marshal or
abolish office.

AN ACT relating to cities organized and existing under special charters,
conferring additional powers, and amending the charters of such
cities, in certain respects.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That all cities in this state organized and existing under special
charters, shall have power to provide by ordinance for the appoint
ment of a city marshal by the council of such city, or for the election
of such officer by the electors thereof, or may dispense with such offi
cer and confer the duties pertaining thereto upon any other officer or
person.
(Took effect by publication in newspapers, March 11,1880.)
(CHAPTER 8 0 , LAWS OF 1 8 8 0 . )

Title.

AN ACT to empower certain special chartered cities to use for school
purposes, public grounds unused for the purpose for which such
grounds were originally dedicated or set apart.

ornes under
SECTION 1. Be it enacted by the General Assembly of the State of
m^us/pubS™ Iowa, That all special chartered cities or towns having a population
grounds for
not exceeding five thousand inhabitants situated on the Mississippi or
'' when".purp08e"' Missouri rivers, having within their limits public grounds heretofore
" Under this section i t has been held that of city assessors, does not apply to cities organsection 390 of the code as amended by chapter ized and acting under special charters. The
6, of the laws of 1876, providing for the election State v. Finger, 46 Iowa, 25.

CHAP. 11.]
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set apart or dedicated for levee or warehouse purposes, and in which
the use of such grounds for such purposes has ceased or been aban
doned, may use such grounds for school purposes, and the city council
or other governing body of such city or town, may authorize the use
of such grounds by any school district on such terms and conditions
as said council or governing body may determine.
(Took effect by publication in newspapers, March, 1880.)
( C H A P T E R 1 1 7 , L A W S OF 1 8 7 8 . )
RELATING TO CITIES A C T I N G U N D E R SPECIAL CHARTERS.

to reduce the limits of certain cities incorporated under special
charters. Additional to Code, title IV, chapter 10: "Of cities and
incorporated towns."

A N ACT

SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That when any city, incorporated under a special charter, and
having, according to the returns of the census taken under and by
authority of the state of Iowa in the year 1875, a population of not
less than ten thousand nor more than twelve thousand inhabitants,
shall desire to have any portion of the territory embraced within its
limits severed from or stricken out of the limits of such city, the cifcy
council of said city may, upon a vote of two-thirds of the whole num
ber of members of such council, present to the circuit court of the
county in which such city is situated a petition setting forth the facts
and describing the territory that is desired to have severed, with the
names of each overseer of any portion of such territory, so far as shown
by the assessment list of such city, which petition shall have attached
thereto a map or plat of such territory. A notice of the filing of such
petition shall be served by publication in one of the daily newspapers
published in such city, for the period of four weeks prior to the meet
ing of the circuit court in which said petition is filed. And the city
shall be plaintiff and said overseers defendants, and issues joined, and
the cause tried in the same manner as other causes so far as applicable,
except that no judgment for costs shall be rendered against the de
fendants. If the court finds the allegations of the petition to be true,
and that justice and equity require that said territory, or any part
thereof, should be severed from such city, a decree shall be entered
accordingly, and from the time of entering such decree the territory
therein described shall be severed from and no longer be a part of such
cityApproved March 25,1878.

Title,
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CHAPTER 11.
OF G E N E R A L REGULATIONS AFFECTING COUNTIES, T O W N S , A N D CITIES.
S E C T I O N 552. Public money shall not be appropriated, given, or sectarian
loaned by the corporate authorities, supervisors, or trustees of any púwiómoñey
county, township, city, or town, or municipal organization of this
state, to, or in favor of, any institution, school, association, or object,
which is under ecclesiastical or sectarian management or control;
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[TITLE I V .

SEO. 553. N o county, city, or incorporated town in this state,
shall, in their corporate capacity, or by their officers, directly or
indirectly, subscribe for stock, or become interested as a partner,
shareholder, or otherwise, in any banking institution, whether the
saine be a bank of issue, deposit, or exchange, nor in any plank road,
turnpike, or railway, or in any other work of internal improvement;
nor shall they be allowed to issue any bonds, bills of credit, scrip, or
other evidences of indebtedness for any such purposes—all such evi
dences of indebtedness for said purposes being hereby declared abso
lutely void: provided, nevertheless, that this section shall not be so
construed as to prevent, or i n any wise to embarrass, the counties,
cities, or towns, or any of them, m the erection of their necessary
public buildings, bridges, laying off highways, streets, alleys, and pub
lic grounds, or other local works, in which said counties, cities, or
towns may respectively be interested.
SEC. 554. All bonds, or other evidences of debt, hereafter issued
by any corporation to any railway company as capital stock, shall be
null and void, and no assignment of the same shall give them any
validity.
SEC. 555. I n all actions now pending or hereafter brought in any
court in this state, on any bond or coupon issued, or purporting to be
issued, by any county, city, or incorporated town for railway purposes,
a former recovery against such corporation on any one or more, or
any part of such bonds or coupons, shall not bar or estop any defense
such corporation has made, or can make, to such bonds or coupons in
the action in which such former recovery was had; but the corpora
tion sought to be charged in any such action now pending or hereafter
brought, may allege and prove any matter of defense in such action
to the same extent, and with the same effect, as though no former
action had been brought or former recovery had.
•
SEC. 556. N o officer of any county or other municipal corporation,
or any deputy or employe of such officer, shall, either directly or
indirectly, be permitted to take, purchase, or receive in payment,
exchange, or in any way whatever, any warrant, scrip, or other evi
dence of the indebtedness of such corporation, or any demand against
the same, for a less amount than that expressed on the face of the
warrant, scrip, or other evidence of indebtedness or demand.
SEC. 557. The treasurer of every county, or other municipal corpo
ration, when he shall receive any warrant, scrip, or other evidence of
indebtedness of such corporation, shall indorse thereon the date of its
receipt, from whom received, and what amount.
SEC. 558. Any officer of any county or other municipal corpora
tion, or any deputy or employe of such officer, who violates any of
the provisions of this chapter, shall be deemed guilty of a misdemeanor,
and on conviction thereof shall be fined not less than one hundred
dollars, and not more than five hundred dollars for each offense.
(CHAPTEK 1 1 9 , L A W S OF 1 8 7 8 . )
PROHIBITING THE SALE OF MALT OR VINOUS LIQUORS W I T H I N TWO
MILES OF CORPORATION A N D OF PLACE OF ELECTION.

Title.

AN ACT to prohibit, regulate, and punish the sale of malt and vinous
liquors within two miles of the corporate limits of any municipal
ity, and within two miles of where an election is held, and to

CHAP. 11.]
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extend the powers and jurisdiction of said municipality and its
officers. Additional to Code, title IY, chapter 10: " Of cities and
incorporated towns."
SECTION 1 . Be it enacted by the General Assembly of the State of The Baie O
F aie,
Iowa, I t is hereby made unlawful for any person by himself, his agent prohibited'withor employe, directly or indirectly to sell to any person, ale, wine o r in two miles of
beer, or other malt or vinous liquor within two miles of the corporate etc.^xcept1^'"'
for
limits of any municipal corportion, except at wholesale for the purpose 8 ^"ïnènt
of shipment to places outside of such corporation and such two mile p m en '
limits, except as hereinafter provided; and, excepting further, that ¡^^embra^'0
when said two miles embrace any part of another municipal corpora- another corpotion, that part so embraced within said corporation shall not be held rat,on to be affected by this act, but shall remain as heretofore, exclusively
under the control of the corporation within which it is situated.
SEC. 2. I t is hereby made unlawful for any person, by himself, his sale within two
agent or employe, directly or indirectly to sell to any person, and upon ^SwtJd?118
any pretext whatever, ale, wine, beer or other malt or vinous liquors
upon the day on which any election is held under the laws of this
state, within two miles of the place where said election is held.
SEC. 3. The foregoing sections shall not be held to include the sale, May B
E SOLD O
N
by any person holding a permit therefor under the laws of this state pí^oían.0" °f
of said malt or vinous liquors, when said sale is made upon the pre
scription therefor of a practicing physician. The provisions of this
section shall be a matter of defense in any prosecution under this act.
SEC. 4. The giving to any person of ale, wine or beer, or other awing punmalt or vinous liquor, in consideration of the purchase of any other tahed"
property, shall be construed and held to be a sale thereof within the
meaning of this act, and courts and jurors shall construe this act so as
to prevent evasion.
SEC. 5 . Any person violating the provisions of this act shall be PENAITYFOR viodeemed guilty of a misdemeanor, and shall pay, on his first con- ^ 1 1 8 t h 8 *"* '
viction for said offense, a fine of twenty dollars and costs of pros
ecution, and shall stand committed five days, unless the same be sooner
paid; on the second conviction for said offense, he shall pay a fine
of fifty dollars and the costs of prosecution, and shall stand committed
fifteen days, unless the same be sooner paid; and on the third and
every subsequent conviction for said offense, he shall be punished by
a fine of one hundred dollars, and shall pay the costs of prosecution,
and shall stand committed for thirty days if the same be not sooner
paid, or by imprisonment in the county jail for thirty days.
SEC. 6. Any employe or agent, of whatsoever kind, engaged or LIABILITY O
F
employed in selling, in violation of this act, shall be charged and con- aeentvicted in the same manner as a principal may be, and shall be subject
to the penalties and punishment in this act provided for such principal.
SEC. 7. Informations for violations under this act may allege any INFORMATION
number of violations of its provisions by the same party, but the {¡^^cuñona*"
various allegations must be contained in separate counts, and the per- couut8
in separate "
son so charged may be convicted and punished for each of the violations so alleged as on separate informations; but a separate judgment
must be entered on each count on which a verdict of guilty is rend
ered. The second and third convictions mentioned in this act shall
be construed to mean convictions on separate informations. If the
information does not otherwise indicate, it shall be held to be for a
first offense.
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SEC. 8. A conviction f o r a violation of t h e provisions of this act,
shall, a t t h e option of t h e landlord or his agent, be held t o be a for
feiture of any lease of t h e real estate i n or upon which such sale in
violation thereof is made, and such landlord or his agent shall have
t h e right a t any time, within thirty days f r o m such conviction, t o in
stitute a suit of forcible entry and detainer f o r t h e possession of
said real estate, and shall recover possession of such leased premises
upon proof of t h e conviction of t h e tenant, his agent, servant, clerk,
or any one claiming under him, of a violation of t h e provisions of this
act, committed i n or upon said leased premises.
SEC. 9. T h e power and jurisdiction of every municipal corporation,
whether acting under general or special charter, t o regulate, prohibit,
or license t h e sale of ale, wine and beer, and of t h e courts and officers
thereof t o enforce said regulations, is hereby extended tw o miles be
yond the corporate limits of said corporation. Provided, That this
section shall n o t be held t o authorize said corporation t o license any
malt or vinous liquors, other t h a n those malt or vinous liquors which
said corporation, at this date, is authorized t o license.
Approved March 25,1878.
( C H A P T E R 1 7 2 , L A W S OF 1 8 7 8 . )
CONCERNING REGULATION OF T H E SALE OF COAL OIL.

Title.

AN ACT t o authorize cities, towns and townships, t o regulate the sale
of coal oil.

Council o r trus
tees may appoint
inspectors»

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, T h a t t h e mayor and council of any city or incorporated town,
or the township trustees i n townships wherein n o city or incorporated
town is situated, may, and upon t h e petition of any five inhabitants
thereof, shall annually appoint one or more suitable persons, not inter
ested i n t h e sale or manufacture of coal oil, kerosene, or the product
of petroleum, t o be inspectors thereof in said cities, towns, or town
ships, and fix their compensation, which shall n o t exceed five cents per
ackage, .to be paid by t h e party requiring their services, and who,
efore entering upon t h e duties of such office, shall take and subscribe
a n oath, and shall also execute a bond t o t h e state of Iowa, in such
sum and with such sureties, as shall be approved by said council or
township trustees, and conditioned f o r t h e f a i t h f u l performance of his
[their] duties; and any person aggrieved b y t h e misconduct or neglect
of such inspector, may maintain suit thereon f o r his own use, f o r all
damages sustained.
SEC. 2. Upon t h e application of any person, purchaser, manufac
turer, refiner or producer of, or any dealer i n such oils or fluids, said
inspector shall test the same with reasonable dispatch, by applying the
proper fire test thereto i n quantities not less t h a n one pint, as indicated
and determined by some accurate instrument and apparatus, approved
and used f o r testing the quality of such illuminating oils or fluids,
which instrument or apparatus the inspector shall provide at his own
expense and cost. If the oils or fluids so tested will n o t ignite or
explode a t a temperature less t h a n one hundred and fifty degrees,
Fahrenheit, t o be ascertained as aforesaid, said inspector shall mark,
plainly and indelibly, over his official signature, with the date thereof,
on each cask, barrel, tank or package so tested, " approved, fire test

E
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being one hundred and fifty degrees," or more as the same may prove;
but if such oils or fluids will ignite or explode at a temperature less
than one hundred and fifty degrees Fahrenheit, then the inspector
shall so mark on each cask, barrel, tank or package so tested, " con
demned for illuminating purposes, fire test being
degrees," as the
same may prove less than one hundred and fifty degrees Fahrenheit.
Said inspector shall keep a record of all inspections made, and enter the
same within twenty-four hours thereafter in a book kept for that pur
pose, which shall be at all times accessible for examination by any
person; and upon the termination of his office, said inspector shall
turn the same over to the clerk or recorder of said city, incorporated
town or township.
SEC. 3. Any inspector who shall falsely brand or mark any cask,
barrel, tank, or package, or be guilty of any fraud, deceit, misconduct,
or culpable negligence in the discharge of any of his official duties, or
who shall, either directly or indirectly, deal in any such oils or fluids,
while holding the office of inspector, shall be guilty of a misdemeanor,
and, upon conviction thereof, shall be punished by fine not exceeding
one hundred dollars, or imprisonment not exceeding thirty days, and
shall be liable to the party injured for all damages occasioned thereby.
SEC. .4. Any manufacturer or refiner of, or any dealer in any such
oils or fluids, the product of petroleum, who shall sell or offer the same
for sale to any person for illuminating purposes, without the same shall
have been so inspected, or shall sell or offer for sale any such oils or
fluids, as aforesaid, which is below the test of one hundred and fifty
degrees Fahrenheit, as provided in section 2 of this act, or who shall
use any cask, barrel, tank, or package, with the inspector's brand or
mark thereon, the oil or fluid therein contained not having been so
inspected, or who shall counterfeit such inspector's brand or mark, shall
be deemed guilty of a misdemeanor, and, upon conviction thereof, shall
be liable to the same penalties provided m , and subject to, the same
liabilities as set forth in section three of this act.
(Took effect April 11,1878, by publication in newspapers.)
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(CHAPTER 5 8 , LAWS OF 1 8 7 8 . )
REFUNDING OUTSTANDING BONDED INDEBTEDNESS.

to authorize counties, cities, and towns, to refund outstanding T iue.
bonded debt at a lower rate of interest, and to provide for the
payment of the same.

A N ACT

SECTION 1 . Be it enacted by the General Assembly of the State of B o a r d of s u p e r lowa, That counties, cities, and towns are hereby authorized and ^"'retai^corempowered, if by a vote of two-thirds of the board of supervisors or poratedS>tB.
city or town council, as the case may be, it be deemed for the public
interest to refund the indebtednesss of such corporation, evidenced
by the bonds thereof heretofore issued and outstanding at the time of
the passage of this act, and to issue the coupon bonds of such corpora^
tion in sums not less than one hundred dollars nor more than one
thousand dollars, having not more than twenty years to run, redeema
ble in lawful money of the United States of America, at the pleasure of such corporation, after five years from the date of their issue, and
bearing interest payable semi-annually at a rate not exceeding eight

*
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>er centum per annum, which bonds shall be substantially in the fol-

Íowing f o r m :
F o r m of b o n d .
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No
The
of
, in the State of Iowa, for value received,
promises t o pay
or
order, at the office of the treas
urer of said
in
, on the first day of
, or at time
before t h a t date after the expiration of
five
years at the
pleasure of said
, the sum of
dollars, with interest
at the rate of
per cent per annum, payable at the office of said
treasurer semi-annually, on the first days of
and
in
each year on presentation and surrender of the interest coupons hereto
attached. This bond is issued by the
of said
under
the provisions of chapter
of the session laws of the seven
teenth general assembly of Iowa, and in conformity with a resolution
of said
, dated
day of
,18
I n testi
mony whereof t h e said
has caused this bond t o be signed by
the
[L. S.l
and attested by the
seal attached
this
day of
,18
And the interest coupons shall be i n the following f o r m :
$
The treasurer of
, Iowa, will pay t o the holder hereof on
the
day of
, 1 8 . . . , at his office i n
,
dol
lars f o r interest on
bond N o
, issued under provisions
of chapter
of the session laws of t h e seventeenth general
assembly.
SEC. 2. The treasurer of any such corporation is hereby authorized
to sell and dispose of t h e bonds issued under this act at not less than
their par value, and t o apply the proceeds thereof t o the redemption
of the outstanding bonded debt, or he may exchange such bonds f o r
outstanding bonds par f o r par; b u t the bonds hereby authorized shall
be issued f o r n o other purpose whatever: provided, however, such cor
poration may appropriate not to exceed two per centum of the bonds
herein authorized, to pay the expenses of preparing, issuing, adver
tising, and disposing of the same, and may employ a financial agent
therefor.
SEC. 3. T h e board of supervisors or common council of any city
or town, as the case may be, shall cause t o be assessed and levied each
year upon the taxable property of the county, city or town, as the case
may be, in addition t o the levy authorized f o r other purposes a suffi
cient sum to pay the interest on outstanding bonds issued in conformity
with the provisions of this act, accruing before the next annual levy,
and such proportion of the principal t h a t at the end of eight years t h e
sum raised from such levies shall at least equal fifteen per cent of the
amount of bonds issued; at the end of ten years a t least thirty per
cent of the amount, and at and before t h e date of maturity of the
bonds, shall be equal t o the whole amount of t h e principal and inter
est; and t h e money arising from such levies shall be known as the
bond fund, and shall be used f o r the payment of bonds and interest
coupons, and f o r n o other purpose whatever; and the treasurer of such
county, city or town, shall open and keep in his book a separate and
special account thereof, which shall, at all times, show the exact con
dition of said bond fund.
SEC. 4. Whatever [whenever] the amount i n the hands of the treas
urer of any such county, city, or town belonging t o the bond fund, after
setting aside the sum required t o pay the interest coupons maturing
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before the next levy, is sufficient to redeem one or more bonds, he may
notify the owner or such bond or bonds that he is prepared to pay the
same, with all interest accrued thereon, and if said bond or bonds are not
presented for payment or redemption within thirty days after the date
of such notice, the interest on such bond shall cease, and the amount
due thereon shall be set aside for its payment whenever presented,
provided, however, that nothing herein shall be construed to mean proviso.
that any such bond or bonds issued in accordance with this act, shall
be due or payable before the expiration of five years after its date of
issue.
All redemptions shall be made in the exact order of their issuance, Bonds paid i n
begining with the lowest or first number, and the notice herein required o r d e r of i8aueshall be directed to the post-office address of the owner, as shown by
the record kept in the treasurer's office.
S E C . 5 . If the board of supervisors of any county or the common When board o r
council of any city or town which has issued bonds under the provisions of this act, shall fail to make the levy necessary to pay such bonds
or interest coupons at maturity, and the same shall have been presented
to the treasurer of any such county, city or town, and payment thereof And payment rerefused, the owner may file the bond, together with all unpaid coupons, iused*
with the auditor of state, taking his receipt therefor, and the same
shall be registered in the auditor's office, and the executive council Executive counshall at their next session as a board of equalization, and at each annual etlte raxViffflp ay
equalization thereafter, add to the state tax to be levied in said county,
city or town, a sufficient rate to realize the amount of principal or n
interest past due and to become due prior to the next levy, and the
same shall 'be levied and collected as a part of the state tax and paid collected as
into the state treasury, and passed to the credit of such county, city p a r t of 8tate tax"
or town as bond tax, and shall be paid by warrants as the payments
mature to the' holder of such obligation, as shown by the register in
the office of the state auditor, until the same shall be fully satisfied
and discharged; provided, that nothing in this act shall be construed Bo8°^°ld¿ramiy
to limit or postpone the right of any holder of any such bonds, to OUIOT remedies,
resort to any other remedy which such holder might otherwise have.
(Took effect March 22,1878, by publication in newspapers.)
(CHAPTER 1 4 0 , L A W S OF 1 8 8 0 . )

AN ACT to authorize cities and towns organized under special charters,
to refund outstanding bonded debts at a lower rate of interest,
and to provide for the payment of the same.
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That all cities and towns organized under special charters, are
hereby vested with all the power and authority under such restrictions
and provisions as are "cities and towns" by and under the provisions
of chapter 58 of the laws of the seventeenth general assembly, and f o r
such purpose the words " cities and towns," wherever used in such
chapter 58, shall be construed as including "cities" and " towns " when
organized under special charters.
(Took effect by publication in newspapers, March 30, 1880.)
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( C H A P T E R 1 4 6 , L A W S OF 1 8 7 6 . )
I N R E L A T I O N TO CHANGING NAMES O F UNINCORPORATED TOWNS A N D
TILLAGES.
Title.

to provide for the changing of the names of unincorporated
towns and villages.

A N ACT

S E C T I O N 1 . Be it enacted by the General Assembly of the State of
changedme. Iowa, That the board of supervisors may change the names of unin
corporated towns or villages within their respective counties in the
manner herein prescribed.
Petition for
S E C . 2 . W h e n any number of the inhabitants of such town or
«•«"•ge*
village shall desire to change the name thereof, there shall be filed in
the office of the county auditor of the proper county, at least ten days
before the regular meeting of the board of supervisors, a petition for
that purpose, which must be signed by at least two-thirds of the quali
fied electors of said town or village, setting forth the name by which
said town or village is known, its location as near as practicable, and
giving the name which they desire the town shall thereafter be
known by.
Kotice OÍ PEAS E C . 3 . Notice of the filing of said petition and the time and place
tiou.
when the same shall be heard, and the objects and purposes thereof
shall be given at least four weeks before the regular meeting of the
board of supervisors, in like manner as the publication of original
notices in civil actions where the defendant cannot be personally
served within the state, or by posting u p a notice of said petition in
three public places in the town or village, the name of which is sought
to be changed, at least four weeks before the meeting of said board,
and also one copy of said notice for the same length of time on the
front door of the court-house of the proper county wherein the last
term of the district court was held.
Hearing on peS E C . 4 . A t the first regular meeting of said board after publication
tition.
of notice is completed, the board of supervisors shall proceed to
hear and determine said petition, unless said hearing is for good cause
continued until the next meeting; and said board on the hearing of
Remonstrances, said petition, shall hear any remonstrances against the proposed change,
and in all its proceedings in relation to the hearing of said petition
and remonstrances to the same, the said board shall be governed by the
law regulating the hearing of petitions for the establishment of
highways, so far as they are applicable and not inconsistent with
this act.
SEC. 5. I f , on the hearing, i t shall appear to the said board that
When board
shall order
two-thirds of the qualified electors of said town or village in good
change.
faith signed said petition for change of name, and desired the same,
then the said board shall order said name to be changed as prayed for.
SEC. 6. Said order of the board shall thereupon be entered of record,
What order
shall contain.
giving the name of said town or village, as set forth in said petition, the
new name given, the time when the change shall take effect, which shall
not be less than thirty days thereafter, and directing that notice of
said change shall be published in at least one newspaper published in
said county, if any, and if there is no newspaper published in said
county, then said notice shall be published by posting the same for
four weeks on the front door of the court-house where the last term
of the district court of said county was held.
Board of super-
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SEC. 7. The ordinary proof of such publication shall be filed in the
office of the county auditor, shall be by him filed for preservation, and
on the day fixed by the board as aforesaid the change shall be complete.
SEC. 8. I n all cases arising under the provisions of this act where
there is no remonstrance or opposition to said petition, the petitioners
shall pay all costs, but in other cases, costs shall abide the result of
the proceeding, and be taxed to either party, in the discretion of the
board, or divided equitably between the parties.
Approved March 17, 1876.
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( C H A P T E B4 5 , L A W S OF 1 8 8 0 . )

requiring boards of supervisors in certain cases to pay to cities
of the first class a portion of the county bridge fund.

A N ACT

SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That in each county in this state Containing a city of the first
class within the corporate limits of which there are any bridge or
bridges exceeding three hundred feet in length, constructed by such
city, and for the cost of constructing which such city shall be in
debted in a sum of not less than one hundred thousand dollars, the
board of supervisors be and hereby is required t o annually set apart
and pay to such city out of the bridge fund of such county, the whole
amount of bridge tax collected on the taxable property within the
limits of such city for that year, until such indebtedness be fully paid.
That thereupon such bridge or bridges shall be and become free, and
that such city be and hereby is required to apply the money so set
apart and paid to it, and the tolls meanwhile collected on such bridge
.or bridges, after first paying the necessary expense of maintaining the
same, on such indebtedness, and it shall be unlawful to use or apply
the same or any part thereof f o r or to any other purpose, except that
so much thereof as may be necessary for that purpose may be used to
repair any bridge or bridges in such city, the repair of which is re
quired for public safety.
(Took effect by publication in newspapers, March 20,1880.)

Title,
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CHAPTER 12.
O F PLATS.
S E C T I O N 5 5 9 . Every original owner or proprietor of any tract
or parcel of land, who has heretofore subdivided, or shall hereafter
subdivide the same into three or more parts for the purpose of laying
out any town or city, or any addition thereto or any part thereof, or
suburban lots, shall cause a plat of such subdivision, with references
to known or permanent monuments, t o be made, which shall accurately
describe all the subdivisions of such tract or parcel of land, number
ing the same by progressive numbers, and giving the dimensions and
length and breadth thereof, and the breadth and courses of all the
streets and alleys established therein. Descriptions of lots or parcels

L a n d s subdiv.ded i n t o l o t s
o r parcels :
accurate plats
t o b e made. .
Reference t o
known m o n u ment-s t o b e
made.
Numbered b y
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of land i n such subdivisions, according t o t h e number and designation
thereof on said plat contained, i n conveyances or f o r the purposes of
taxation, shall be deemed good and valid f o r all intents and purposes.
The duty t o file f o r record a plat as provided herein, shall attach as a
Duty to file plat
covenant of warranty in all conveyances of any part or parcel of such
attaches as a
covenant of
subdivision by t h e original owner or proprietors against any and all
warranty in all
assessments, costs, and damages paid, lost, or incurred by any grantee,
conyeyances.
or person claiming under him, i n consequence of the omission on the
part of said owner or proprietors t o file such plat."
SEC. 560. Every such plat shall contain a statement, to the effect
Plat to contain
statement tbat
t h a t the above or foregoing subdivision of (here insert a corre«t descrip
it is made with
the free con
tion of t h e land or parcel subdivided), as appears on this plat, is with
sent of owners.
. the free consent and i n accordance with t h e desire of the undersigned
owners and proprietors, which shall be signed by the owners and pro
Must b e ac
prietors, and shall be duly acknowledged before some officer authorized
knowledged
t o take t h e acknowledgment of deeds; and when thus executed and
and recorded.
acknowledged, said plat shall be filed f o r record and recorded in the
office of t h e recorder of the proper county.
Acknowledg
SEC. 561. T h e acknowledgment and recording of such plat, is
ment and re*
cording equiva equivalent t o a deed i n fee simple of such portion of the premises
lent t o deed.
platted as is on such plat set apart f o r streets or other public use; or as
R. 11021.
is thereon dedicated t o charitable, religious, or educational purc>oses.b
SEC. 562. Streets and alleys so platted and laid out, or which have
Streets may b e
altered after the been platted or laid out under any prior law of this state regulating
manner f o r
highways.
private plats, may be altered or vacated i n t h e manner provided by law
R.% 1029.
f o r the alteration or discontinuance of highways.
SEC. 563. A n y such plat may be vacated by the proprietors thereof,
Plat may b e
vacated.
Oh. 78, § 1, 9 G. at any time before t h e sale of any lots therein, by a written instru
ment declaring t h e same t o be vacated, duly executed, acknowledged,
or proved and recorded i n t h e same office with t h e plat t o be vacated;
and the execution and recording of such writing shall operate t o destroy
the force and effect of t h e recording of t h e plat so vacated, and t o
divest all public rights i n t h e streets, alleys, commons, and public
grounds laid out or described i n such plat. And i n cases where any
lots have been sold, t h e plat may be vacated, as herein provided, by all
the owners of lots i n such plat joining i n t h e execution of the writing
aforesaid.0

Length and
breadth of
streets and
•alleys stated.

• When a town is properly platted, certified,
acknowledged and recorded, such acts amount
t o a conveyance of the streets, alleys, public
squares, commons, etc., to, and vest the titfc m,
the corporation or public, for the uses specified
and intended, and the corporation or public is
capable of taking and holding the title for such
uses and trusts. The City of Pella v. Scholte,
21 Iowa, 463. See also Fisher v. Beard, 40 Id.,
625. See also Dubuque v. Benson, 23 Id., 248.
In The City of Des Moines v. Hall, 24 Iowa.
234, i t was held that where the proprietor caused
land adjoining a city to be platted into blocks
and lots with streets and alleys, as an addition
t o the city in conformity with chapter 41 of the
code of 1851, that an entry upon the plat that
the streets and alleys marked thereon were con
veyed to the county within which the city was
situated was ineffectual to deprive the latter, or
to confer upon the former any rights in or con

trol over such streets and alleys. The city had
the sole right of control over the same.
The laying off and! recording a town plat or
addition thereto under that section of the code
of 1851 had the effect to vest in the corporation
the fee simple title to and exclusive dominion
over the streets and alleys dedicated to public
use. Id.
b
When a town is laid oat with a street run
ning parallel with a navigable river, and a
narrow strip of land between the street and river
is not embraced in the plat of the town, it will
not be presumed that i t was dedicated to public
use as a front or water street for the town.
Cowles v. Gray, 14 Iowa, 1. See Yost ». Leonard,
34 Id., 1, as to intersection of streets.

• What effect such vacation will have on pri
vate rights, see Deeds v. Sanborn, 26 Iowa, 419.
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SEC. 564. A n y part of a plat may be vacated under the provisions NOT VACATED
and subject t o the conditions of this chapter, provided such vacating J^Hghtíof8
does not abridge or destroy any of the rights and privileges of other others,
proprietors i n said plat, and provided further, t h a t nothing contained 8ame>52*
in this section shall authorize the closing or obstructing of any public
highways laid out according t o law.
SEC. 565. W h e n any part of a plat shall be vacated as aforesaid, streets enthe proprietors of t h e lots so vacated may enclose t h e streets, alleys,
3
and public grounds adjoining said lots in equal proportions.
SEC. 566. The county recorder, in whose office t h e plats aforesaid RECORDER'» DUTY
are recorded, shall write in plain, legible letters across t h a t part of g^mev j ^3tedsaid plat so vacated, the word " vacated," and also make a reference on a me '
the same t o the volume and page i n which t h e said instrument of
vacation is recorded.
SEC. 567. The owner of any lots in a plat so vacated, may cause piat8 VACATED
the same and a proportionate part of adjacent streets and public
^P'^grounds, t o be platted and numbered by t h e county surveyor; and veyed accordwhen such plat is acknowledged by such owner, and is recorded in the
s 5_
record office of t h e county, such lots may be conveyed and assessed by
the numbers given them On such plat.
*
SEC. 568. Whenever the original owner or proprietor of any sub- Plat to b e made
division of land, as contemplated in section five hundred and fifty-nine bydwhom?6d:
of this chapter, have sold or conveyed any part thereof, or invested
the public with any rights therein, and have failed and neglected t o
execute and file for record a plat as provided i n section five hundred
and fifty-nine of this chapter, the county auditor shall notify some, or
all, of such owners and proprietors by mail or otherwise, and demand O
F HIS FAILURE
the execution of said plat as provided; and if such owners or proprie- t o plattors, whether so notified or not, fail and neglect t o execute and file
for record said plat for thirty days after the issuance of such notice,
the auditor shall cause to be made the plat of such subdivision and Auditor t o
any surveying necessary therefor. • Said plat shall be signed and ^ | _p l a t to 158
acknowledged by the auditor, who shall certify t h a t he executed by
reason of the failure of the owners or proprietors named to do so, and
filed f o r record; and, when so filed for record, shall have the same Filed for reoord.
effect for all purposes as if executed, acknowledged, and recorded by E f f e c t of.
the owners or proprietors themselves. A correct statement of the
costs and expenses of such plat, surveying, and recording, verified by
oath, shall be by the auditor laid before the first session of the board c
a
of supervisors, who shall allow the same, and order the same t o be Peñsés*nd ex"
paid out of the county treasury, and who shall, a t the same time,
assess t h e said amount, pro rata, upon all the several subdivisions of Assessed p r o
said tract, lot, or parcel so subdivided; and said assessment shall be JJÎfedMother
collected with and in like manner as the general taxes, and shall go t o taxes,
the general county f u n d ; or said board may direct suit to be brought
in the name of the county before any court having jurisdiction, t o broughtb e
recover of t h e said original owners or proprietors, or either of them,
the said cost and expense of procuring and recording said plat.
SEC. 569. Whenever any congressional subdivision of land of forty W h e u B n b divisacres or less, or any lot or subdivision is owned by two or more per- iurnsn°ft ¡feud
sons i n severalty, and t h e description of one or more of t h e different scribed by
parts or parcels thereof can not, in the judgment of t h e county bound^B«uditor
auditor, be made sufficiently certain and accurate, f o r the purposes of may cause piat
assessment and taxation without noting the metes and bounds of the t o b e made*
same, t h e auditor shall require and cause t o be made and recorded, a
%

\

158

How to pro
ceed.

Conveyance
deemed war
ranty.

When not
properly de
scribed: audi*
tor's duty.

Appeal from
auditor : how
taken.

Duty of super
visors.

Auditor t o have
plat made and
recorded.

Plat : what t o
contain.

Plats hereto
fore made, legal
ized.

PLATS.

[TITLEI V .

plat of such tract or lot of land with its several subdivisions in accord
ance with the provisions of this chapter; and he shall proceed in such
cases according to the provisions of section five hundred and sixtyeight, and all the provisions of said section i n relation to plats of
towns, cities and so forth, shall govern as to the tracts and parcels of
land in this section referred to.
SEC. 570. Every conveyance of land in this state, shall be deemed
to be a warranty that the description therein contained is sufficiently
definite and accurate t o enable the auditor to enter the same on the
plat book required by law to be kept; and when there is presented to
be entered on the transfer book, any conveyance in which the descrip
tion is not, in the opinion of the auditor, sufficiently definite and
accurate, he shall note said fact on said deed with that of the entry
for transfer, and shall notify the person presenting the same that the
land therein not sufficiently described must be platted within thirty days
thereafter. Any person aggrieved by the opinion of the auditor, may,
within said thirty days, appeal therefrom to the board of supervisors,
by claiming said appeal in writing, and thereupon no further pro
ceeding shall be taken by the auditor, and at their next session the
board of supervisors shall determine said question and direct whether
or not said plat shall be executed and filed and within what time; and
if the grantor in such conveyance shall neglect for thirty days there
after to file for record a plat of said land and of the appropriate con
gressional subdivision in which the same is found, duly executed and
acknowledged as required by the auditor, or in case of appeal as
directed by the board of supervisors, then the auditor shall proceed as
is provided in section five hundred and sixty-eight of this chapter, and
cause such plat to be made and recorded, and thereupon the same pro
ceedings shall be had and rights shall accrue, and remedies had, as are
in said section provided. Such plat shall describe Said tract of land
and any other subdivisions of the smallest congressional subdivision
of which the same is part, numbering them by progressive numbers,
setting forth the courses and distances, and number of acres, and such
other memoranda as are usual and proper; and descriptions of such
lots or subdivisions according to the number and designation thereof
on said plat shall be deemed good and sufficient for all purposes of
conveyancing and taxation.
SEC. 571. None of the provisions of this chapter shall be con
strued to require replatting in any case where plats have been made
and recorded in pursuance of any law heretofore in force; and all
lats heretofore filed for record, and not subsequently vacated, are
ereby declared valid, notwithstanding irregularities and omissions in
the manner or form of acknowledgment or judge's certificate; but the
provisions of this section shall not affect any action or proceeding now
pending.
SEC. 572. Any person who shall dispose of or offer for sale, or lease
any lots in any town, or addition to any town or city, until the plat
thereof has been duly acknowledged and recorded as provided in this
chapter, shall forfeit and pay fifty dollars for each lot and part of lot
sold or disposed of, leased, or offered for sale. d

E

Suits pending
not affected.
Penalty where
lats have not
een made.
SR.%
1027.

4
This section does not operate as a prohibition the plat of which is not recorded, is not rendered
upon the sale itself, but only imposes a penalty invalid by this section. Watrous d¿ Snouffer ».
upon the seller, and hence the purchase of a lot, Blair et al., 32 Iowa, 58.
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(CHAPTEB 61, L A W S OF 1874.)
VACATION OF TOWN-PLATS.

As

in relation to vacation of town-plats. [Additional to Code,
title IY, chapter 12: " Of plats."]

ACT

Title.

Be it enacted by the General Assembly of the State of Iowa, That P]ate m4y b e
whenever the owners of any piece of land, not less than forty acres in Tac»ted.
amount, which has been platted into town lots, and the plat of which
has been recorded, shall desire to vacate said jplat or part of plat, i t
may be done in manner following: A petition signed by all the Petition b y »u
owners of the town or part of the town to be vacated, shall be filed in t h e ownersthe clerk's office of the district court of the district in which the land
so platted lies, and notice of such petition shall be given, at least four Notice,
weeks before the meeting of the court, by posting notices i n three
conspicuous places in the town where the vacation is prayed for, and
one upon the court-house door of the county. A t the term of
court next following the filing of petition and notice, the court
shall fix a time for hearing the petition, and notice of the day
so fixed shall be given by the clerk of the court in some newspaper Publication i n
published in the county at least one week before the day appointed new<,paperfor the hearing. A t the hearing of the petition, if it shall appear that
all the owners of lots in the town or part of town to be vacated desire
the vacation, and there is no valid objection thereto, a decree shall be Decree entered
entered vacating such portion of the town, and the streets, alleys, and
avenues therein, and for all purposes of assessments, such portion of the
town shall be as it [ i f ] it had never been platted into lots; Provided,
ex
however, that if any street as laid out on the plat shall be needed f o r
"
the public use, it shall be excepted from the order of vacation, and °ep
shall remain a public highway: And further provided, that this act AppUcaUonshall not affect cities of the first and second class.
Approved, March 21,1874.
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TITLE Y.
O P ELECTIONS A N D OFFICES.

CHAPTER 1.
O F T H E ELECTION O F OFFICERS, A N D T H E I R TERMS.
SECTION- 5 7 3 . The general election for state, county, district, and
township officers shall be held throughout the state on the second
Tuesday of October in each year, except the years of the presidential
election, when it shall be held on the Tuesday next after the first
Monday of November.
SEC. 574. Special elections authorized by any law, or held to supply
Special elec
tion.
vacancies in any office to be filled by the yote of the qualified voters
R. §460.
of the entire state, or of any district, county, or township, may be
held at the time designated by such law, or by the officer authorized
to order such election.
SEC. 575. All vacancies in office created by the expiration of a full
Vacancies :
how supplied.
term, shall be supplied at the general election next preceding the time
R. § 461.
of expiration.
SEC. 576. [The term of office of all officers, except highway super
Term of offlcc.
R. § 462.
visors, chosen at a general election for a full term, shall commence
on the first Monday of January next thereafter, except when other
wise provided by the constitution. The term of office of highway
Substituted by
Ch. 72,16 G. A. supervisor shall commence fifteen days after the date of the general
election. The term of an officer chosen to fill a vacancy shall com
mence as soon as he has qualified therefor.]
SEC. 577. A t least thirty days before any general election, the
Proclamation
by governor.
governor shall issue his proclamation designating all the offices to be
R. $ 462.
tilled by the vote of all the electors of the state, or by those of any
congressional, legislative, or judicial district, and transmit a copy
thereof to the sheriff of each county.
SEC. 578. The sheriff shall give at least ten days notice thereof, by
Sheriff t o give
notice.
causing a copy of such proclamation to be published in some news
R. § 463.
paper printed in the county; or, if there be no such paper, by posting
such a copy in at least five of the most public places in the county.
SEC. 579. A similar proclamation shall be issued before any special
Same when
special election. election ordered by the governor, designating the time at which such
R . § 464.
special election shall be held, and the sheriff of each county in which
such election is to be held, shall give notice thereof as above provided.
Election of
SEC. 580. The governor, lieutenant-governor, and superintendent
governor.
of public instruction, shall be chosen at the general election in each
R. §465.
Ch. 62, § 2,10 G. odd-numbered year.
A.
SEC. 581. The secretary of state, auditor of state, treasurer of state,
Other state offi
cers.
register of state land office, and attorney-general, shall be chosen at
R. §466.
the general election in each even-numbered year, and their term of
office shall be two years.
General elec
tion.
R . $459.
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SEC. 582. One judge of the supreme court shall be chosen at the JUDGES SUPREME
general election i n each odd-numbered year, and a judge of said court a.u§rt¿7.
shall also be chosen at the general election i n the year 1876, and each ci. as, j s, 10
A
sixth year thereafter.
"
(CHAPTER 7 , L A W S OF 1 8 7 6 . )
TO INCREASE T H E NUMBER-OF JUDGES OF T H E SUPREME COURT.

AN ACT to increase the number of judges of the supreme court.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That hereafter the supreme court shall consist of five judges,
three of whom shall constitute a quorum to hold court.
SEC. 2. The regular term o£ the additional judge of the supreme
court, provided for by this act, shall commence on the first Monday of
January, 1879, and he shall be chosen at the general election i n the
year 1878, and every six years thereafter.
SEC. 3. The vacancy in the office of judge of the supreme court
created by this act, shall be filled by appointment by the governor;
the person so appointed shall hold his office until the general election
in the year 1876, and until his successor is elected and qualified, and
at said general election there shall be chosen a judge of said court t o
fill the unexpired portion of the vacancy hereby created.
(Took effect by publication in newspapers, February 12, 1876.)

Court to consist
of five judges.

SEC. 583. The clerk and reporter of the*supreme court shall be
choSen at the general election in the year 1874, and each fourth year
thereafter, and their terms of office shall be four years.
SEC. 584. A district judge and district attorney shall be chosen i n
each judicial district except the twelfth and thirteenth, at the general
election i n the year 1874, and each fourth year thereafter.
SEC. 585. District judges and district attorneys i n the twelfth and
thirteenth districts, shall be chosen at the general election i n the year
1876, and each fourth year thereafter.
SEC. 586. A circuit judge shall be chosen i n each judicial district
at the general election i n the year 1876, and every fourth year there
after, and his term of office shall be four years, and shall commence
oil the first day of January next after his election.
SEC. 587. Members of the house of representatives shall be chosen
by the qualified voters of the respective representative districts i n each
odd-numbered year.
SEC. 588. Senators i n the general assembly, to succeed those whose
term of office is about to expire, shall be chosen by the qualified voters
of the respective senatorial districts i n each odd-numbered year, for
the term of four years.
SEC. 589. Each county shall elect at the general election i n each
even-numbered year, a clerk of the district and circuit courts, and a
recorder of deeds; and in each odd-numbered year, an auditor, a treas
urer, a sheriff, a coroner, a county superintendent, and a surveyor; and
each of said officers shall hold his office for the term of two years.

Clerk and re
porter of s u 
preme court.

Additional
j u d 'e, term,
when chosen.

Governor t o fill
vacancy by
appointment.

C h . 88, 89,n a .

A.
District judge
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R. § 468.

Ch. 98, § 18,10
G. A.
Ch. 61, % 5, U
G. A.
Circuit judges.
Ch. 22, § 1, 14
G« A*

Representa
tive?.
R . § 470.
Senators.
B. % 471.
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R~ § § 224, 472.
473.
Ch. 172, § 62, 9
G. A .
Ch. 129, § § 3, 4,
10 G. A.
Ch. 160, % 1, 12
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SEC. 590. Two justices of the peace and two constables shall be
chosen by the qualified voters of each township at the general election
of each even-numbered year, and shall hold their offices f o r the term
of two years.4
SEC. 591. Three township trustees, a township clerk, one assessor,
and one highway supervisor f o r each highway district i n each civil
township i n this state, shall be chosen by t h e qualified voters of each
township at t h e general election annually, and shall hold their offices
f o r t h e term of one year.
(CHAPTER 1 2 , L A W S OF 1 8 7 8 . )
T O W N S H I P TRUSTEES.

Title.

AN ACT t o amend section 591, title V , Chapter 1, of the code, relating
t o terms of office of township trustees.

Election óf
trastees*
Amendment of
code $ 091.

S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, T h a t there shall be three trustees elected i n each township, who
shall hold their office f o r the term of three years, except as herein
after provided.
SEC. 2. A t t h e general election i n 1878 there shall be elected i n each
township of t h e state, three trustees, one of whom shall hold his office
f o r one year, one f o r two years, and one f o r three years, their respec
tive terms t o be determined by lot b y t h e board of canvassers of said
township; and annually thereafter there shall be one trustee elected,
who shall continue i n office f o r three years, and until his successor is
elected and qualified.
SEC. 3. All acts and parts of acts inconsistent with the provisions
of this act are hereby repealed.
Approved February 20,1878.

Election of
trustees.

Classification.

Repealing
clause.

Additional jus
tices and con
stables.
R. § 477.
Justices and
constables
county officers.
R. $ 478.

SEC. 592. One or two additional justices of the peace, and one or
two additional constables may be elected i n each township if the trus
tees so direct, b y posting u p notices of t h e same i n three of the most
public places i n t h e township, at least t e n days before election.
SEC. 593. Justices of the peace and constables shall be considered
as county officers under the provisions of this title, but they shall be
voted f o r b y t h e voters of their respective townships. b

• A constable who has been re-elected and
continues to act as before, but fails to file a new
bond or take a new oath, is an officer de facto,
and, in the absence of proof that an order has
been made by the proper officer requiring him to
qualify within a time fixed, it is equally a crime
to assist a prisoner to escape from his custody as
though he was an officer de jure.
The State v.
Bates, 23 Iowa, 96.

b
Whether a justice of the peace, although
deemed to be a county officer for some purposes,
can hold a court i n another township than the
one for which he was elected, query. Ely v.
Dillon, 21 Iowa, 47.
And where a case was heard and decided by a
justice of another township was it held no ground
for dismissing the action, the action having been
commenced before a justice having jurisdiction.
Ibid.
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CHAPTER 2.
O F T H E REGISTRATION OF V 0 T E R 8 .

S e c t i o k 594. A t every annual assessment the township assessor A g a e a 8 0 r t 0
shall record in a separate Dook, the full name and residence of every make lists of
resident of the township who is, or will become, a qualified elector pre- Gchfni,
§ x, 12
vious to the next general election; and shall deliver said list, properly -Acertified, to the township clerk, on or before the first day of July in
each year.
Sec. 595. The township trustees and clerk shall constitute the Trustees and
board of registry, and shall meet, annually, on the first Monday in ^ ri g t ^.!ird of
September, at nine o'clock A , m., and make a list of all qualified s a m e , s 2.
electors in their township, which shall be known as the register of
elections.
Séc. 596. The register of elections shall contain the names at full Register of
length, alphabetically arranged, with the residence set opposite. I t ^contain w h a t
shall be made from the assessor's list and the poll-books of the previ- 9"«. § I ». fl
ous election, and shall be kept by the township clerk, and shall at all
times be open to inspection at his office without charge. H e shall,
also, within two days after the adjournment of the board, post u p a
certified copy thereof in a conspicuous place in his office, or in such
other place as the board may direct.
Sec. 597. The board of registry shall hold a meeting at the place Board: when
where the last general election was held, or if from any cause it cannot 'oi?MU¿™aln
be held at such place, then at some place to be designated by notice the register,
published in at least one paper printed in the township, or posted i n at ShTm® I f,' ia
A
least three public places therein, on the Tuesday preceding the general
election of each year, at which they shall revise, correct, and complete
the register of elections, and shall hear any evidence that may be
brought before them in reference to such correction. Their session
shall be from nine o'clock a. m., till five p. m., and from day to day
thereafter until they shall deem the register properly completed. The
names of all persons not qualified as electors shall be stricken from
the register, and any person appearing to register his name may be
challenged by any elector or member of the board, and, in case of such
challenge, shall be examined on oath touching his qualifications as an
elector, which examination may, i n the discretion of the board, be
reduced to writing; and if i t shall appear upon such examination that
the person is entitled to be registered, i n the opinion of the board, or
if, after such examination, the said person will take an oath that he is,
or will be at the election for which the registry is made, a legal voter,
stating the ward, district, or township in which he resides, and com
plying in other respects with the oath now administered t o an elector
an case of his being challenged, then the board shall cause the name of
said person to be registered. But no name shall be added to the
register within five days next before the election. c
Sec. 598. The board of registry may appoint a clerk in the absence Board appoint
k
Í7i, s 7,12
of the township clerk, and may administer oaths in all cases coming ch!
a A
before them for action.
- f

e
The registry law is not in conflict with the
provisions of the constitution (art. 2, § 1). The
right of an elector cannot be destroyed or impaired by legislation, yet it may regulate the

exercise thereof by the enactment
of reasonable
provisions for determining- the a^e and other
qualifications of the elector. Edmonds r. S a n bury, '28 Iowa, 267.
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SEC. 599. I n corporation elections, the clerk of the city or town
shall prepare from the poll books of the last preceding annual election
of said corporation, an alphabetical register of the electors as provided
i n section five hundred and ninety-six of this chapter, showing the
residence of each person by number of dwelling if there be a number,
and the name of the street or other location of the dwelling-place of
each person. And he shall post u p one copy thereof in each ward at
the place where the last preceding election was held one month pre
ceding each election, and furnish the original to the board of registry
at their next meeting. The board of registry for said cities and towns
shall consist of the mayor, assessor, clerk, and marshal, who shall meet
for the purpose of correcting the registry one week before each elec
tion, at the usual place of meeting of the city council or trustees, and,
after having corrected the registry of voters in each ward as contem
plated in the general provisions of this chapter, said board shall cause
a certified copy of said registry for each ward to be delivered to the
election board of such ward at or before the time of opening the polls.
After the canvassing of the votes, the registries shall be attached to
the poll books and filed in the office of the clerk of the city or town
for the use of the succeeding board of registry. The general provis
ions of this chapter shall extend to incorporated towns and cities as
far as the same may be applicable. But no residence in such cities or
towns shall be deemed sufficiently stated, unless the street or other
location, and number, if any, are specified in the list.
SEC. 600. I n cases of special elections, the township clerk shall
furnish a certified copy of the corrected registry for the last preceding
general election, and the same shall be corrected and completed at a
meeting of the board of registry of each township, held on the Tuesday
peceding the special election at the usual place, m the manner herein
before provided.
SEC. 601. When a new township has been formed, by division or
otherwise, the persons appointed t o act as judges and clerks of the
first election in such new township shall also constitute the board of
registry therein; and the clerks of the township or townships from
which the territory of the new township has been taken, shall furnish
to such board a list of the registered legal voters residing in such ter
ritory.
SEC. 602. This chapter shall not apply to townships, incorporated
towns, or cities, having a population of less than Six thousand inhabi
tants as shown by the last preceding census.

C H A P T E R 3.
OF T H E GENERAL ELECTION.
SECTION 6 0 3 . A t the general elections, each township shall be an
R. § «o.
election precinct, and a poll shall be opened at the place of election
««..as, § i, 9 o. ^ 1 . ^ But the board of supervisors may, in their judgment, divide
ci. 86, u o. A. aI1 y township in their county into two or more precincts.

Ejection pre-
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SEC. 604. I n that case they shall number or name the several pre
cincts and cause the boundaries of each to be recorded in their minutebook, and notice thereof to be published in some newspaper of general
circulation in the county for three consecutive weeks at least once a
week, the last publication to be made at least thirty days before the
next election.
SEC. 605. N o person shall vote in any other precinct than that i n
which he resides at the time. d
SEC. 606. There shall be three judges of election in each precinct,
who shall be appointed by the board of supervisors at their meeting in
September; and there shall be two clerks of the election, one of whom
shall be the township clerk, and the other some elector named by him,
and if the township clerk does not attend, then the two clerks shall be
chosen by the judges of election; provided, that the township trustees
and township clerks shall be judges and clerks of election in those
precincts where they respectively reside.
SEC. 607. If any judge does not attend in time, or refuses to be
sworn, his place shall be filled by an elector appointed by those who
do attend; and if no judge is present at the time for opening the polls,
the electors present shall choose three qualified persons to act as judges
of election.
SEC. 608. If the clerks, or either of them, are not present at the
opening of the polls, or, being present, refuse to be sworn, the judges
of election shall fill their places from the electors present.
SEC. 609. Before opening the polls, each of the judges and clerks
shall take the following oath: I, A. B., do solemnly swear that I will
impartially, and to the best of my knowledge and ability, perform the
duties of judge (or clerk) of this election, and will studiously endeavor
to prevent fraud, deceit and abuse in conducting the same.
SEC. 610. Any one of the judges or clerks present may administer
the oath to the others, and i t shall be entered i n the poll-books, sub
scribed by the person taking it, and certified by the officer administer
ing it.
SEC. 611. The polls shall be opened at nine o'clock in the forenoon,
unless vacancies have to be filled as above, in which case they are to
be opened as soon thereafter as may be, and they shall be kept open
until six o'clock in the afternoon; and if the judges deem it necessary
for receiving the ballots of all the electors, they may keep them open
until nine o'clock in the evening. Proclamation thereof shall be
made at or before the opening of the polls, and half an hour before
closing them.
SEC. 612. Any constable of the township who may be designated
by the judges of election is directed to attend at the place of election,
and he is authorized and required to preserve order and peace at and
about the same; and if no constable be in attendance, the judges of
the election may appoint one or more specially, by writing, who shall
have all the powers of a regular constable.
SEC. 613. If any person conducts in a noisy, riotous, or tumultuous
manner at or about the polls so as to disturb the election, or insults or
abuses the judges or clerks of election, the constable may forthwith
arrest him and bring him before the judges, and they, by a warrant
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4
V o t i n g i n a precinct in which the voter i s not son i s entitled t o vote a t a n y other precinct
a resident i s a n indictable offense. The State v. t h a n that i n which h e resides a t the time h e
Minnick, 15 Iowa, 123; Code § 3997. N o per- offers his vote. Ibid.
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under their hands, may commit him to the jail of the county for a
term not exceeding twenty-four hours; but they shall permit him to
vote.
noses.
Sec. 614. The board of supervisors shall provide for each precinct
H. § «9.
j n the county, for the purpose of elections, one box with lock and
key.
Poii-books.
Sec. 615. The county auditor shall prepare and furnish to each
11,«, precinct two poll-books, having each of them a sufficient column for
n o . A.' * the names of the voters, a column for the number, and sufficient blank
leaves to contain the entries of the oaths, certificates and returns; and
also all books, blanks and materials necessary to carry out the provis
ions of the chapter on registration of voters.
B*not«.
Sec. 616. The ballots shall designate the office for which the per
sons therein named are voted for.
voting^
SEC, 617. J n voting, the electors shall deliver their ballots to one
of the judges, and he shall deposit them in the ballot-box.
cheokregister:
Sec.
618. The judges, in election precincts where the registry law
' n f ° r c e i shall designate one of their number to check on the register
ch.m,s8,12 the name of every person voting; and no vote shall be received from
c¡ifi74, g 2, 13 any person whose name does not appear there, unless he shall furnish
a. èx. '
the judges his affidavit, showing that he is a qualified elector, and a
sufficient reason for not appearing before the board on the day for
correcting the register, and also snail prove by the affidavit of one
freeholder or householder, whose name is on the register, that such
affiant knows him to be a resident of that election precinct, giving his
residence by street and number if in a city or incorporated town, as
» the same is in such case required to appear on the register. Said
affidavits shall be kept by the judges and by them filed in the office of
the township clerk, and all such affidavits may be administered by
either of the judges or clerks of the election.
CHALLENGE.
S e c . 6 1 9 . Any person offering to vote, whether his name be on the
Ch.8m3,'s3,i8 register or not, may be challenged as unqualified by any judge or
o. A. ' '
elector; and it is the duty of each of the judges to challenge any
person offering to vote whom he knows or suspects not to be duly
qualified.
0a
M94
Sec. 620. When any person is so challenged, the judges shall
' '
explain to him the qualifications of an elector, and may examine him
as to his qualifications, and if the person insists that he is qualified,
and the challenge is not withdrawn, one of the judges shall tender to
him the following oath: "You do solemnly swear that you are a
citizen of the United States, that you are a resident of this precinct,
that you are twenty-one years of age as you verily believe, that you
have been a resident of this county sixty days, and of this state six
months next preceding this election, and that you have not voted at
this election." And if he takes such oath his vote shall be received.®
SAME ENTERED
Seo.
6 2 1 . The name of each person, when his ballot is received,
|?°£bQok- shall be entered by each of the clerks in the poll-book kept by him, so
that there may be a double list of voters.
• The oath t o be administered t o an elector t o t h e precinct of his residence.
when challenged, requires t h a t he should swear Minnick, IS Iowa, 123, 124.
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(CHAPTER 7 1 , LAWS OF 1 8 7 8 . )
ELECTION OF ROAD SUPERVISORS AND TOWNSHIP ASSESSOR.

AN ACT to amend chapter 3, title V, of the code, regulating the elec- Title .
tion of supervisors of highways, and of township assessors, in
certain cases.
SECTION 1 . Be U enacted by the General Assembly of the State of
WHO MAY VOTE
Iowa, That no person shall vote f o r supervisor of highways of any '¡J0rr°ad super "
highway district other than that i n which he resides a t the time of 8°r"'
election, nor shall any person living in a city or incorporated town,
which constitutes a part of the township, and which has a corporate
assessor, vote for a township assessor.
SEC. 2 . The township trustees of each township or election pre- Manner O
F electBuper
cinct, shall cause to be prepared a separate ballot-box to receive the
"
votes for supervisors of highways, with as many different compart
ments as there are highway districts in the township, or election pre
cincts, and numbered accordingly, and each person voting shall, at the
time he gives in his vote for supervisor of highways, which shall be
on a separate ballot, state t o the judges of election the number of the
highway district i n which he resides, and his vote shall be placed in
the corresponding compartment of the ballot-box.
SEC. 3. Where any township or election precinct embraces the Election of
whole or any part of any city or incorporated town having a corporate
assessor, a separate ballot-box for township assessor shall be prepared
by the township trustees, and the vote for township assessor shall be Electora
i n such township on a separate ballot, and eveiy person voting for provereeidenoe.
such officer shall, at the time, if required, prove to the judges of elec
tion that he resides outside of the limits of such city or incorporated separate baiiottown, and his vote for such officer shall be placed in the ballot-box box"
made for that purpose.
Approved, March 1,1878.
CANVASS BY JUDGES OF ELECTION.
SEC. 6 2 2 . W h e n the poll is closed, the judges shall proceed to can- canvass.
B s 496
vass and ascertain the result of the election.
- *
SEC. 623. The canvass shall be public, and shall commence by a Same .
comparison of the poll-lists from the beginning, and a correction of R- S497*
any errors which may be found therein until they agree. If two or
more ballots are found so folded together as to convince the judges
that they were cast as one, they shall not be counted, but they shall
have the words "rejected as double" written upon them, be folded
together again, and kept as herein directed.
SEC. 6 2 4 . If, at any stage of the canvass, a ballot, not stating for BaUot rejected,
what office the person therein named is voted for, is found i n the box § 499when officers of different kinds are to be elected, it is to be rejected.
SEC. 625. If a ballot be found containing the names of more per- SAME.
sons for an office than can be elected to that offiee, and such ballot B- S ^0form an excess above the number voting, it shall be rejected as t o that
office, the cause of rejection being indorsed thereon, and disposed of as
hereafter directed; and if i t does not form such excess, so many of the
names first in order as are required shall be counted.
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SEC. 626. As a check in counting, each clerk shall keep a tally
list.
SEC. 627. If the ballots for any officer are found t o exceed the
number of the voters in the poll-lists, that fact shall be certified with
the number of the excess in the return, and if it be found that the
vote of the precinct where the error occurred would change the result
in relation to a county officer, if the person elected were deprived of
so many votes, then the election shall be set aside as to him in the
precinct where such excess occurs and a new election ordered therein,
providing that no person or persons residing in another precinct at
the time of the general election shall be allowed to vote at such special
election; but if the error occur in relation to a township officer, the
trustees may order a new election or not, in their discretion. If the
error be in relation to a district or state officer, the error and the num
ber of the excess are to be certified to the state canvassers, and if it be
found that the error would affect the result as above, a new vote shall
be ordered in the precinct where the error happened, and the canvass
be suspended until such new vote is taken and returned. W h e n there
is a tie vote and such an excess, there shall be a new election as above
directed.*
SEC. 628. A return in writing shall be made in each poll-book,
setting forth in words written at length, the whole number of ballots
cast for each officer, except those rejected, the name of each person
voted for, and the number of votes given to each person for each dif
ferent office, which return shall be certified as correct, signed by the
judges, and attested by the clerks. Such return shall be substantially
as follows:
A t an election held at the house of
, in
township, or in
precinct of
township, i n . . . . . . county, state of Iowa,
on the
day of
, A. D.
, there were
ballots
cast for the office of (governor) of which
A
B
had
votes.
C
D
had
votes.
(and in the same manner for any other officer.)
A TRUE R E T U R N , L

M

N

O

P
A T T E S T

Disposition of
poll-books.
B. § § 383, 503.
Oh. 23, § 6, 9
G. A.
Ch. 74,14 G. A.
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tally lists.
R . % 504.
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SEC. 629. One of the poll-books containing such return, with the
register of election attached thereto, shall be delivered to the town
ship clerk, and be by him filed i n his office. The other poll-book,
with its return, shall be enclosed, sealed, superscribed, and delivered
by one of the judges of election within two days to the county
auditor, who shall file the same i n his office.
SEC. 680. When the result of the election is ascertained, the judges
shall cause all the ballots, including those rejected, with the tally list,
to be placed in some convenient condition for preservation and depos
ited with the township clerk, who is to keep them until the time is
passed which is allowed for contesting the election of any officer
voted for.

* T h e w o r d " e r r o r " a s e m p l o y e d i n section 627 o f t h e code, i s u s e d i n t h e s e n s e o f excess.
Rankin v. Pitkin et al., 5 0 Iowa, 313.
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SEC. 631. I n townships constituting a single precinct, the judges
of the election shall certify the result as to township officers im
mediately after the canvass above directed; but where there are two
or more precincts in a township, the trustees and clerk thereof shall
meet on the day after the election, and canvass the votes given for
township officers as shown by the returns from the precints.
SEC. 632. When there is a tie between two persons for a township
office, the clerk shall notify them to appear at his office at a given
time to determine the same by lot before one of the trustees and the
clerk, and the certificate of election is to be given accordingly. If
either party fail to appear or to take part i n the lot, the clerk shall
draw for him.
SEO. 633. The ballots for township officers having been canvassed,
the clerk shall, within five days thereafter, post u p i n three public
places in the township written notices containing the names of per
sons elected to township offices at such election, and requiring each
of them to appear before the proper officer and qualify according to law.
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COUNTY CANVASS.

SEC. 634. If the returns from all the precincts are not made to the
county auditor by the third day after the election, on the fourth day he
shall send messengers to obtain them from those precincts whose
returns are wanting, the expense of which shall be paid out of the
county treasury.
SEC. 635. A t their meeting on the Monday after the general elec
tion, at twelve o'clock noon, the board of supervisors shall open and
canvass the returns and make abstracts, stating in words written a t
length the number of ballots cast in the county few each office, the
name of each person voted for, and the number of votes given to each
person for each different office. *
SEC. 636. The abstract of the votes for each of the following classes
shall be made on a different sheet:
1. Governor and lieutenant-governor;
2. All state officers not otherwise provided for;
3. Representatives i n congress;
4. Senators and representatives in the general assembly from the
county alone;
* A board of canvassers of an election pos
sesses no power or authority to judge of the
validity of the returns, or of votes. The State
ex rel. Bice v. The County Judge of Marshall
County, 7 Iowa, 186.
The canvassers are only to receive the returns,
and count them, leaving all questions as to
their validity or sufficiency to another competent
tribunal. Id.
Where a board of canvassers have rejected
returns which they should have counted, no
legal canvass has been made. Id.
Where the returns of a n election fail t o show
t h a t the election officers were sworn, t h e can
vassers could not, for this reason, reject the
returns.
The board of canvassers have no discretion to
receive or reject returns. If they may be known

Returns n o t
made.
B . S 606,

Supervisors t o
canvass: t i m e :
make abstracts.
R. § $ 336, 606.

F o r m of a b 
stracts.
R . § 607.
Ch. 22. % 1, li
GK A.

as returns, it is their duty to receive them and
count the votes. The power to decide what
votes or returns shall be rejected and not counted
belongs solely to the tribunal which is empow
ered to determine ultimately upon a contested
election. Id.
The board of county canvassers cannot reject
an election return of a township because of
extrinsic evidence connected with its execution,
and thereby declare a result which will defeat
the manifest intent of the people. State v.
Cavers, 22 Id., 343.
A board of canvassers cannot adjudicate upon
the sufficiency of election returns, but a court of
justice may go behind the returns, and deterr
mine the regularity of the election and of the
manner in which it was conducted. Id.
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5. Senators and representatives in the general assembly by districts
comprising more than one county;
6. Judges of the district court, district attorneys, and judges of the
circuit court;
7. County officers ;
SEC. 637. Two abstracts of all the votes cast for any state or judi
cial district officer shall be made, and one forwafded to the secretary
of state, and the other filed by the county auditor.
SEC. 638. The person having the greatest number of votes for any
office is to be declared elected.
SEC. 639. Each abstract of the votes for such officers as the county
alone elects, shall contain a declaration of whom the canvassers deter
mine to be elected, except when two or more persons receive an equal
and the greatest number of votes.
SEC. 640. W h e n the canvass is concluded, the board shall
deliver the original returns to the auditor to be filed in his office, and
shall cause eacn of the abstracts mentioned in the preceding section to
be recorded in a book to be kept for recording the result of county
elections, and to be called the "election book."
SEC. 641. W h e n any person thus elected has appeared and given
bond, and taken the oath of office as directed in this title, there
shall be delivered him a certificate of election, under the official seal of
the county, in substance as follows:
S T A T E OF IOWA,
)
COUNTY, J

A t an election holden in said county on
day of
,
A. D
, A. B. was elected t o the office of
of said
county, for the term of two years from the first Monday of January,
A. D
(or if he was elected to fill a vacancy, say for the residude of the term ending on the
day of
, A. D.
,) and until his successor is elected and qualified; and he has
qualified by giving bond and taking the oath of office as required by law.
[ L . S.]
A. B.
President of the board of canvassers.
W I T N E S S : E . P . , county auditor.
Which certificate shall be presumptive evidence of his election and
qualification.
Of senators and
representa
tives.

R.&612.

Tie vote.
B. $515.

Lot.
R. § 516.

SEC. 642, The certificates of senators and representatives in the
general assembly may vary from the foregoing according to the nature
of the case, and the requirements of law, and shall be made out in
duplicate, one copy to be forwarded to the secretary of state, and the
other to be delivered to the member on request.
SEC. 643. W h e n two or more persons receive an equal and the
highest number of votes for an office to be filled by the county alone,
the auditor shall issue a notice t o such persons of such tie vote and
require them to appear at his office on a day named in the notice,
within twenty days from the election day, and determine by lot which
of them is to be declared elected.
SEO. 644. The county auditor shall notify the board of canvassers,
or, in case of their absence or inability, the recorder and sheriff, of
such lot and on the day fixed, the parties interested, or such of them
as may appear, shall determine, by a lot fairly arranged by the three
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officers, which of them is to be declared elected; and the three officers
shall certify such lot and its result under their official names and the
seal of the county, to be affixed by the county auditor, and the certifi
cate shall be recorded in the election book, and the auditor shall de
liver to the person elected his certificate of election on the terms pre
scribed in this chapter.
' SEC. 645. Within ten days after the election day, the county auditor
shall envelope and seal up by itself, oite of the abstracts of votes for
governor and lieutenant-governor, and indorse upon i t i n substance,
"abstract of votes for governor and lieutenant-governor, from
county," and address it to the speaker of the house of representatives.
The abstract of votes for other state officers, and for such district offi
cers as are to be returned to the secretary's office, are t o be enveloped,
sealed, and indorsed in like manner, and directed t o the secretary of
state. The several packages shall then be placed i n one envelope and
transmitted to the secretary by mail.
SEC. 646. W h e n a senator or representative in the general assembly
is elected by a district composed of more than one county, the board
of county canvassers shall, at the time of canvassing the vote of the
county, make and certify an abstract of the votes cast in their county
for such office, similar to the abstract required by section six hundred
and thirty-six of this chapter, and the auditor shall seal up, direct, and
transmit such abstract to the secretary of state as provided in section
six hundred and forty-five of this chapter. H e shall also transmit a
similar abstract to the county auditor of each other county i n the
district, who shall file the same in his office.
SEC. 647. The board of state canvassers shall open the abstracts
transmitted to the secretary of state, as provided by the last section,
and canvass the votes therein returned at the time of canvassing the
'state vote, or at such other time as they may fix, and i n all cases at
least twenty days prior to the time fixed by law for the meeting of
the next general assembly; and in case of a special election, within
five days after the receipt of such abstracts, and shall immediately
make out, certify, and transmit by mail to the county auditor of each
county i n such district, to be by him filed i n his office, an abstract of
such canvass similar to the abstract required by section six hundred
and forty-five of this chapter.
SEC. 648. They shall, also, make and sign a certificate showing
who is elected to the office of senator or representative in such district,
designating i t by its number and similar to the certificate required by
section six hundred and fifty-five of this chapter, and the secretary of
state shall deliver it to the person appearing by i t to be elected to such
office on his demanding it.
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SEC. 649. If the abstracts from any county are not received at the
office of the secretary of state by the fourth Monday after the day of
election, the secretary is authorized to send a messenger to the auditor
of such county, who shall furnish such messenger with the abstracts,
or, if they have been sent, with a copy of them, and he shall return
them to the secretary without delay.
SEC. 650. The abstracts when received by the secretary, shall be
kept i n his office unopened until the day appointed for opening them,
and shall be opened only in the presence of the board of canvassers.
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SEC. 651. The executive council constitute a board of canvassers
for the state, but no member thereof shall take part in canvassing the
votes for any office for which he himself is a candidate.
SEC. 652. On the Thursday following the fourth Monday after the
day of election, the board of state canvassers shall open and examine
th# returns if they are received from all the counties, and if not all
received, they may adjourn, not exceeding twenty days, for the pur
pose of obtaining the returns from all the counties, and when these
are received shall proceed with the canvass.
SEO. 653. They shall make an abstract stating the number of bal
lots east for each office, the names of all the persons voted for, for
what office they respectively received the votes, and the number of
votes each received, in words at length, and stating whom they declare
to be elected to the office; which abstract shall be signed by the can
vassers in their official capacity, and as state canvassers, and have the
seal of the state affixed.
SEC. 654. The secretary shall record the abstract in a book to be
kept by him for recording the result of state elections, and to be called
the election book and also file the abstract.
SEO. 655. A certificate shall be prepared f o r each person elected, in
substance as follows:
STATE OF IOWA.

A t an election holden on the
day of
, A. B. was
elected to the office of
of said state, for the term of
years from the first Monday (or day, as the case may be), of January,
A. D
(or, if to fill a vacancy, say, for the residue of the term
ending on the
day of
, A. D
).
Given at Des Moines, this
day of
, A. D

Samo.
B . f 526.
Notice.
R . % 527.

Representative
i n congress.
R . $ 528.

Which certificate shall be signed by the governor, if present, if not,
by the secretary, with the seal of the state affixed in either case, and be
attested by the other canvassers, but in the absence of the governor
the secretary's certificate shall be signed by the auditor.
SEC. 656. Such certificate shall be delivered t o the person elected
when he has qualified as provided in chapter five of this title.
SEC. 657. The governor shall cause the persons elected to be noti
fied thereof immediately, either by mail or b y a sheriff or constable,
who shall return his doings to the secretary's office.
SEC. 658. The certificate of the election of a representative in con
gress shall be signed by the governor, with the seal of state affixed,
and be countersigned by the secretary of state, and the governor shall
cause it to be delivered to the person elected.

C H A P T E R 4.
OF ELECTORS OF PRESIDENT AND VICE-PRESIDENT.
Eieotion o f .

R. § 535. '

SECTION 6 5 9 . On the Tuesday next after the first Monday in the
month of November in the year eighteen hundred and seventy-six,
• and every four years thereafter, or on such day as the congress of the
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U aited States may direct, a poll shall be opened in each precinct f o r
the election of electors of president and vice-president of the United
States.
SEC. 660. The names of all the electors t o be chosen shall be
written [or printed] on each ballot, and each ballot shall contain the
name of at least one inhabitant of each congressional district into
which the state may be divided, and against the name of each person
shall be designated the number of the congressional district to which
he belongs.
SEO. 661. This election shall be conducted, and the returns made,
as directed in relation to the election of state officers and representa
tives in congress, except as herein otherwise expressed.
SEC. 662. The board of county canvassers shall examine the returns,
make, sign, envelope, and seal up the abstracts, and indorse and direct
them as provided in other cases, and the county auditor shall transmit
them to the secretary of state by mail. In case of his failure so t o
do, or if they are not received by the secretary of state within fifteen
days after the election, he may send a special messenger for them as
i n other cases.
SEC. 663. On the twentieth day after the day of election, or before
that time, if the returns are received from all the counties, the board
of state canvassers shall open and examine the returns and make an
abstract as directed in regard to the general elections, which shall be
recorded by the secretary in the election book.
SEC. 664. The canvass shall be public, and i n canvassing the re
turns, the persons having the greatest number of votes are to be de
clared elected; and if more than the requisite number of persons are
found to have the greatest and equal number of votes, the election of
one of them shall be determined by lot, to be drawn by the governor
in the presence of the other canvassers.
SEC. 665. The governor shall issue a certificate of election under
his hand and the seal of the state, and cause it to be served on each
person elected, notifying him to attend at the seat of government at
noon of the Tuesday preceding the first Wednesday of December next
after his election, and report himself to the governor as in attendance.
SEC. 666. The electors so attending shall meet at noon of the said
Tuesday, and the governor shall provide them a list of all the electors,
and in case of the absence of any elector, or, if the proper number of
electors shall for any cause be deficient, those present shall forthwith
elect from the citizens of the state so many persons as will supply the
deficiency,
SEC. 667. Such choice being certified to the governor, he shall
cause the person chosen to be notified immediately.
SEC. 668. The college of electors being full, shall meet at the capitol
at noon of the said first Wednesday of December, and proceed to the
election in conformity with the constitution of the United States.
SEC. 669. The electors shall receive a compensation of five dollars
for every days' attendance, and the same mileage as members of the
general assembly.

Ballots.
B . § 536.
Amended b y
C h . 23, 16 a . A .

Conducted.
E . § 637.

Duty of c o u n t y
canvassers a n d
auditor.
R . § § 538, 689.

T i m e of s t a t e
canvass.
R . $ 640.

Same.
R . § 641.

Certificate.
R . § 64á.

T i m e of meet
i n g : vacancies.
R . § 643.

Notice.
R . § 644.
Election.
R . § 646.
Compensation.
R . § 646.
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C H A P T E R 5.
OF QUALIFICATION FOB OFFICE.
SECTION 6 7 0 . N o civil officer shall enter on the duties of his office
until he has qualified himself as required in this chapter.
SEC. 671. The governor and lieutenant-governor, by taking an
Governor and
lieutenant-gov oath in the presence of the general assembly m convention assembled,
ernor.
R.$650.
administered by a judge of the supreme court, to the effect that he
will support the constitution of the United States and the constitution
of the state of Iowa, and will faithfully, impartially, and to the best
of his knowledge and ability, discharge the duties incumbent upon
him as governor, or lieutenant-governor, of this state.
Members of
SEC. 672. Members of the general assembly, by taking the oath
general assem
bly.
prescribed for them in the third article of the constitution.
R. § 551.
SEC. 673. The judges of the supreme, district and circuit courts,
Judges.
by
taking and subscribing an oath in writing to the effect that they
R. % 552.
will support the constitution of the United States and that of the
state of Iowa, and that, without fear, favor, affection, or hope of
reward, they will, to the best of their knowledge and ability, administer
justice according to the law equally to the rich and the poor; and,
unless elected by the people, shall be commissioned by the governor.
SEC. 674. County supervisors and township trustees, with the
Who to give
bond : form of. officers already named in this chapter, are not required to give bond.
R. $ 8 »53, 564. All other civil officers elected by the people, with those specified here
after in this chapter, are required t o give bond with a condition in
substance as follows:
That as
(naming the office) in
township, county (or
state of Iowa) he will render a true account of his office and of nis
doings therein to the proper authority when required thereby or by
law; that he will promptly pay over to the person or officer entitled
thereto all money which may come into his hands by virtue of his
office; that he will promptly account for all balances of money
remaining in his hands at the termination of his office; that he will
exercise all reasonable diligence and care in the preservation and law
f u l disposal of all money, books, papers, securities or other property
appertaining to his said office, and deliver them to his successor or to
any other person authorized to receive the same; and that he will
faithfully and impartially, without fear, favor, fraud or oppression,
discharge all duties now or hereafter required of his office by law.f
Must qualify.
K . $ 549.

' Where sureties sign the official bond of their
principal, leaving certain blanks as to amount,
date, etc., which they expect him to properly fill,
and which he does fill accordingly, they are estop
ped from claiming that their liability is affected
thereby. Wright <& Co. v. Harris et al., 31
Iowa, 272.
Where a constable acting in his official capac
ity levies upon and sells property which is exempt
from exection he and his sureties are liable on
his official bond for damages. Strunk v. Ocheltree, 11 Iowa, 158.
County treasurers are required to exercise only
reasonable diligence and care in the preservation

and disposal of the public money. Ross v.
Heath, 5 Id., 149.
The duties and responsibilities of a county
treasurer, are fixed by his official bond, and from
it the measure of liability incurred by him in the
preservation and disposal of the moneys received
by him as treasurer, is to be ascertained and
determined. Id.
In bonds given to secure the public, courts
will disregard objections purely technical, and
will hold such undertakings invalid only upon
the most cogent and satisfactory grounds. Stale
v. Fredericks, 8 Id., 553.
Sureties on official bonds are not liable for
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SEC. 6 7 5 . Every civil officer who is required t o give bond, shall oath,
take and subscribe on the back of his bond, or on a paper attached E " s M1 '
thereto, to be certified by the officer administering it, an oath that he
will support the constitution of the United States and that of the
state of Iowa, and that to the best of his knowledge and ability he
will perform all the duties of the office of (naming it) as provided by
the condition of his bond within written.
SEC. 676. The oath of office provided by article eleven of the con- SAME,
stitution for all civil officers not otherwise expressly provided for, may
be substantially in the following form: I ,
, do solemnly
swear that I will support the constitution of the United States and
the constitution of the state of Iowa, and that I will faithfully and
impartially, to the best of my ability, discharge all the duties of the
office of
, (naming it) in
, (naming the township,
county, district, or state, as the case may be,) as now or hereafter
required by law.
SEC. 677. The bonds of the state and district officers shall be given B o n d s .
R . $ 556.
to the state, those of county and township officers t o the county.8
SEC. 678. The bond of the secretary of state shall be i n the penal ISta. m§e§. 128, 135,
sum of not less than five thousand dollars.
165, 377,556, 557.
§ 2 , 10
Of the auditor of state, in the sum of not less than ten thousand GC h A. 22,
.
C h . 52, § 3, 10
dollars.
.
Of the treasurer of state, in the sum of not less than three hundred GC h. .A129,
§ 4 , 10
O
.
A
.
thousand dollars.
C h . 160, $ 5 , 12
Of the state printer, in the sum of not less than five thousand G . A .
dollars.
Of the state binder, in the sum of not less than two thousand dollars.
Of the attorney-general, in the sum of not less than ten thousand
dollars.
Of the register of the state land office, in the sum of not less than
five thousand dollars.
Of the reporter of the supreme court, in the sum of not less than
ten thousand dollars.
prior delinquencies of the principal. Mahaska
County v. Ingalls, 16 Id., 81; Warren County
v. Ward, 21 Id., 84.
_ A justice of the peace and his sureties upon
his official bond are liable for notes left with him
for collection. Latham v. Brown, 16 Id., 118;
Bessenger v. Dickerson, 20 Id., 260; Thompson
v. Dickerson, 22 Id., 360; Mahaska County v.
Ingalls, 16 Id., 81.
A county treasurer is not liable for the acts or
defalcations of a book-keeper or assistant in his
office employed by, and acting under the direc
tion of the board of supervisors. Scott County
v. Fluke, 34 Id., 317.
The county treasurer is justified when he
levies upon property for the non-payment of
special taxes, to the same extent as he would
be for general taxes. Games v. Robb, 8 Id.,
193.
A county treasurer and his sureties are liable
on his official bond for moneys received by him
in partial payment of taxes. Warren County v.
Ward et al., 21 Id., 84.

That the taxes collected by a county treasurer
were illegally assessed cannot be set up as a de
fense in an action on his bond. Mahaska County
v. Ingalls, 14 Id., 170.
Money paid to the clerk of the district and
circuit court upon a judgment recorded in his
office is received by him m virtue of his office;
and upon his failure to pay over the money to
the party entitled thereto an action on his bond
will lie. Morgan v. Long, 29 Id., 434.
* The bond of a county treasurer purporting
to be executed unto the county of Warren ana
state of Iowa, is a bond given for the security of
the county and not of the state. The State v.
Henderson, 40 Iowa, 242.
The commencement of an action upon a county
treasurer's bond in the name of the state, for a
defalcation in the state revenue, will not avoid
the operation of the statute of limitation, which
has already barred an action by the county.
Ibid.
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Of the clerk of the supreme court, in the sum of not less than ten
thousand dollars.
Of each district attorney, in the sum of not less than ten thousand
dollars.
Of the superintendent of public instruction, i n the sum of not less
than two thousand dollars.
The bonds of county treasurers, clerks of the district and circuit
courts, county recorders, coroners, county surveyors, township assessors,
auditors, county superintendents, sheriffs, and of justices of the peace
and constables, shall each be in a penal sum to be fixed by the board of
supervisors; but those of the treasurer, clerks of the district and circuit
courts, auditors, and sheriffs, shall not be in a less sum than five thou
sand dollars each, and those of justices and constables, not less than
five hundred dollars each.
Number of
SEC. 6 7 9 . Every official bond shall be given with at least two sureK.r|"ei3ti, íes, ties, and all sureties shall be freeholders within the state; the bonds
ses, 689. ' ' of the state printer and binder shall be given with at least three sure
ties, and those of the treasurer of state and each county treasurer with
at least four sureties.1*
APPROVAL O
F
SEC. 680. The bonds of state officers must be approved by the govB?|d§»77,6«o. ernor before being filed; those of district attorneys, by the district
. ' judges of their respective districts; those of county officers and town
ship clerk, by the board of supervisors, and of township officers, by
the township clerk. The approval shall in all cases be indorsed upon
the bond and signed by the officer approving, or the president of the
board. But i n case the board of supervisors should decide that a bond
which is t o be approved by them is insufficient, or such bond is not
approved the first day of the session, then a reasonable time, not t o
exceed five days, is to be allowed the officer elect to supply a sufficient
bond, or to approve the same.
Same.
SEC. 681. If the board of supervisors refuse or neglect to approve
OH. is, U a. A.
KON¿0 f any CO unty officér elect, he may present the same for
approval to the judge of the circuit court, who shall fix a day for the
hearing. Notice of such hearing shall be served upon the board of
supervisors as provided by law for the service of original notice; and
due proof of such service being made to the judge at the time fixed, he
shall, unless good cause for postponement be shown, proceed to hear
and determine the sufficiency of the bond, and, if satisfied that the
same is sufficient, he shall approve the same, and such approval shall
have the same force and effect as an approval by the board of super
visors at the time the same was presented t o them for approval, would
have had.
State officer's
SEC. 6 8 2 . The bonds and oaths of state officers shall be filed in the
d re
corited. "
office of the secretary of state, except those of the secretary, which
shall be filed and recorded in the office of the auditor; those of county
K. s 663.
I2G!A' 884 ' 6 ' and township officers i n the county auditor's office, except those
of the county auditor, which shall be kept i n the county treasurer's
office, and those of justices of the peace, which shall be filed by the
auditor in the office of the clerk of the district court, after the same
have been approved and recorded.
k
The board of supervisors may be made liable in judgment, whether of law or fact, in the ap
for omission or neglect of duty in respect to the proval of such bonds. Wasson v. Mitchell, Í8
approval of official bonds of certain officers, but Iowa, 153.
thev are not liable for honest mistakes or errors
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SEC. 683. The auditor of each county shall keep in his office a book SAME: O
F COUNTY
to be known as the record book of officers' bonds, and to record i n said
| !,2,
book the official bonds of all county officers, including justices of the *>• » G-'A.
peace and constables, filed in his county; and also to keep an index to
said book, in which, under the title of each office, shall be entered the
names of each principal and his sureties, and the date of the filing of
the bond.
SEC. 684. Any county officer who shall enter upon the discharge penalty,
of the duties of his office, without first having caused his official bond £f'A2.5's ®'9
to be recorded, shall forfeit to the county of which he is an officer,
the sum of five dollars for each official act by him performed prior to
the recording of said bond, and the chairman of the board of super
visors of each county is hereby required to bring suit for, or collect
such penalty in the name of his county; and it shall be considered a
misdemeanor for any officer who is required to give bond to act in
such official capacity without giving such bond as is provided by law,
and he shall be liable to a fine for an amount not exceeding the
amount of the bond required of him.
SEC. 685. The governor and lieutenant-governor shall qualify WHEN GOVERNOR
within ten days after the result of the election shall be declared by goverao'/êhaiî
the general assembly; judges of the supreme, district, and circuit qualify,
courts, by the first day of January following their election; and all K" : 564 '
other officers by the first Monday of January following their election.
SEC. 686. A failure to qualify within the time prescribed shall be 8EERV™A t 0
K
deemed a refusal to serve.
- 85Moon
SEC. 687. W h e n an election is contested, the person elected shall
"
have twenty days in which to qualify after the day of the decision.
K. § she.
SEC. 688. The bonds of officers shall be construed to cover duties EFFECT O
F BONA
B.
E 8 566
required by law subsequent to giving them.1
"
'
SEC. 689. N o official bond shall be void for want of compliance None voia.
with the statute, but it shall be valid in law for the matter contained B " § M7"
therein.
SEC. 690. W h e n the incumbent of an office is re-elected, he shall Br°°ed unmaii
qualify as above directed; but when the re-elected officer has had public propertj
public funds or property in his control, under color of his office, his côunt^dfôn
bond shall not be approved until he has produced and fully accounted R- S s«8.
for such funds and property to the proper person to whom he should
account therefor; and the officer or board approving the bond shall
indorse upon the bond before its approval the fact that the said officer
has fully accounted for and produced all funds and property before
that time under his control as such officer; and when it is ascertained
that the incumbent holds over another term by reason of the nonelection of a successor, or for the neglect or refusal of the successor
to qualify, he shall qualify anew within a time to be fixed by the
officer who approves of the bonds of such officers.J
1
Where the covenant in the bond of the county
treasurer bound him, as required by the form in
section 674, ante, to "discharge all duties now
or hereafter required of his office by law," the
sureties on the bond are liable for his default in
t h e management of the school fund under a law
enacted after the execution of the bond. The
County of Mahaska v. Ingalls et al., 14 Iowa,
170.

12

i A constable who has been re-elected and
continues to act as before, but fails to file a new
bond and take the oath of office anew, is a n
officer defacto, and in absence of any proof that
an order has been made by the proper officer to
qualify by the time fixed, i t is equally a crime to
assist a prisoner to escape from his custody as if
he had qualified anew. The State v. Bates, 23
Iowa, 96.
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SEC. 691. Any person temporarily appointed to fill an office during
the incapacity or suspension of the regular incumbent, shall qualify
in the manner required by this chapter for the office so t o be filled.

CHAPTER 6.
OF CONTESTING ELECTIONS.
By whom, and
for what causea*
R. § § 569, 571.

Incumbent.
R. § 570.
Same.
R. § 672.

Court: how
constituted.
R. § 573.

Clerk.
R . % 574.

Contestant to
file statement,
\R. § 576.

S E C T I O N 692. The election of any person to a county office may
be contested by any elector of the county:
1. When mal-conduct, fraud, or corruption on the part of the
judges of election in any precinct, or of any board of canvassers, or
any member of either board, sufficient to change the result;
2. W h e n the incumbent was not eligible to the office at the time
of the election;
3. W h e n the incumbent has been duly convicted of an infamous
crime before the election, and the judgment has not been reversed,
annulled, or set aside, nor the incumbent pardoned at the time of the
election;
4. W h e n the incumbent has given or offered t o any elector, or
any judge, clerk, or canvasser of the election, any bribe or reward in
money, property, or thing of value for the purpose of procuring his
election;
5. When illegal votes have been received or legal votes rejected at
the polls sufficient to change the result;
6. For any error in any board of canvassers in counting the votes,
or in declaring the result of the election if the error would affect the
result;
7. For any other cause which shows that another was the person
legally elected.
SEC. 693. The term "incumbent" in this chapter, means the per
son whom the canvassers declare elected.
SEC. 694. W h e n the misconduct complained of is on the part of
the judges of election in a precinct, it shall not be held sufficient to
set aside the election, unless the rejection of the vote of that precinct
would change the result as to that office.
SEC. 695. The court for the trial of contested county elections,
shall be thus constituted: The chairman of the board of supervisors
shall be the presiding officer, and the contestant and incumbent may
each name a person who shall be associated with him.
SEC. 696. The county auditor shall be clerk of this court, and
keep all papers and record the proceedings i n the election book, in
manner similar to the record of the proceedings of the district court.
But when the county auditor is a party, the court shall appoint a
suitable person as clerk, whose appointment shall be recorded.
SEC. 697. The contestant shall file in the office of the county
auditor, within twenty days after the day when the votes were can
vassed, a written statement of his intention to contest the election,
setting forth the name of the contestant and that he is an elector of
the county, the name of the incumbent, the office contested, the time
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of the election, and the particular causes of contest, which statement
shall be verified by the affidavit of the contestant, or some other
elector of the county, that the causes set forth are true as he verily
believes. The contestant must also file with the county auditor a
bond, with security to be approved by said auditor, conditioned to pay
all costs in case the election be confirmed, or the statement be dis
missed, or the prosecution fail. W h e n the auditor is a party, the
clerk of the district court shall receive such statement and approve
such bond.
SEC. 698. W h e n the reception of illegal, or the rejection of legal
votes is alleged as a cause of contest, the names of the persons who so
voted, or whose votes were rejected, with the precinct where they
voted or offered to vote, shall be set forth in the statement.
SEC. 699. The chairman of the board of supervisors shall thereupon
fix a day for the trial, not more than thirty, nor less than twenty
days thereafter; and shall cause a notice of such trial to be served on
the incumbent, with a copy of the contestant's statement, at least ten
days before the day set for trial.
SEC. 700. The contestant and incumbent shall each file in the
auditor's office, on or before the day of trial, a written nomination of
one associate judge of the contested election, who shall be sworn in
manner and form as trial jurors are in trials of civil action. If either
the Contestants or the incumbent fail to nominate, the presiding judge
shall appoint for him. W h e n either of the nominated judges fails to
appear on the day of trial, his place may be filled by another appoint
ment under the same rule.
SEC. 701. The trial shall proceed at the time appointed unless post
poned for good cause shown by affidavit, the terms of which postpone
ment are in the discretion of the court.
SEC. 702. The proceedings shall be assimilated to those in an
action, so far as practicable, but shall be under the control and direc
tion of the court, which shall have all the powers of the district court
necessary to the right hearing and determination of the matter, t o
compel the attendance of witnesses, swear them and direct their exam
ination; to punish for contempt in its presence or by disobedience to
its lawful mandate, to adjourn from day to day, to make any order
concerning immediate costs, and to enforce its orders by attachment.
I t shall be governed by the rules of law and evidence applicable to
the case.
SEC. 703. The testimony may be oral or by depositions, taken as
in an action at law in the district court.
SEC. 704. Subpoenas for witnesses may be issued at any time after
the notice of trial is served, either by the clerk of the district court,
or by the county auditor. The command to a witness may be; to
appear at
, on
, to testify in relation to a contested
election, wherein A. B. is contestant and U. D. is incumbent.
SEC. 705. The statement shall not be dismissed for want of form,
if the particular causes of contest are alleged with such certainty as
will sufficiently advise the incumbent of the real grounds of contest.
If any part of the causes are held insufficient, they may be amended,
but the incumbent will be entitled to an adjournment if he state on
oath that he has matter of answer to the amended causes, for the prep
aration of which he needs further time. Such adjournment shall be
upon such terms as the court deem reasonable; but if all the causes

Same.
R . § 576.

P a y of triai :
notice.
f t . § § 577, 679,
580.
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R . § % 677, 680.
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K . § 583.
Manner o f :
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R . § § 684, 688«
591.
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are held insufficient, and an amendment is asked, the adjournment
shall be at the cost of contestant. If no amendment is asked for or
made, or in case of entire failure t o prosecute, the proceedings may be
dismissed.
SEC. 706. The style, form, and manner of service of process and
papers, and the fees of officers and witnesses, shall be the same as in
the district tiourt, so far as the nature of the case admits.
SEC. 707. The trial of contested county elections shall take place
at the county seat, unless some other place within the county is sub
stituted by the consent of the court and parties.
SEC. 708. The court, or the presiding judge, may direct the attend
ance of the sheriff or a constable when deemed necessary.
SEC. 709. The court may require any person called as a witness
who voted at such election, to answer touching his qualifications as a
voter; and if he was not a qualified voter in the county where he
voted, then to answer for whom be voted; and if the witness answer
such questions, no part of his testimony on that trial shall be used
against him in any criminal action.
SEC. 710. The judges shall be entitled to receive four dollars a day
for the time occupied by the trial.
SEC. 711. The contestant and the incumbent are liable to the offi
cers and witnesses for the costs made by them respectively. But if
the election be confirmed, or the statement be dismissed, or the prose
cution fail,"judgment shall be rendered against the contestant for
costs; and if the judgment be against the incumbent, or the election
be set aside, it shall be against him for costs.
SEC. 712. A transcript of the judgment, filed and recorded in the
office of the clerk of the circuit court as provided in relation to tran
scripts from justices' courts, shall have the same effect as there pro
vided, and execution may issue thereon.
SEC. 713. If notice of contesting the election of an officer is filed
before the certificate of election is delivered to him, it shall be with
held until the determination of the contest.
SEC. 714. The court shall pronounce judgment whether the in
cumbent or any other person was duly elected, and the person so de
clared elected will be entitled to his certificate on qualification. If
the judgment be against the incumbent, and he has already received
the certificate, the judgment annals it. If the court find that no
person was duly elected, the judgment shall be that the election be
set aside.
SEC. 715. When either the contestant or incumbent shall be in
possession of the office, by holding over or otherwise, the presiding
judge shall, if the judgment be against the party so in possession of
the office and in favor of his antagonist, issue an order to carry into
effect the judgment of the court, which order shall be under the seal
of the county, and shall command the sheriff of the county to put the
successful party into possession of the office without delay, and to
deliver to him all books and papers belonging to the same, and the
sheriff shall execute such order as other writs.
SEC. 716. The party against whom judgment is rendered may ap
peal within twenty days to the circuit court, but if he be in posses
sion of the office, such appeal shall not supersede the execution of
the judgment of the court as provided in the preceding section, unless
he give a bond with security, to be approved by the circuit judge, in
a sum to be fixed by the judge, and which shall be at least double the
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probable compensation of such officer for six months, which bond
shall be conditioned that he will prosecute his appeal without delay,
and that if the judgment appealed from be affirmed, he will pay over
to the successful party all compensation received by him while in
possession of said office after the judgment appealed from was rendered.
SEC. 717. If, upon appeal, the judgment be affirmed, the circuit JUDGMENT O
N
court may render judgment upon the bond for the amount of damages game's 3.
against the appellant and his sureties on the bond.
OF CERTAIN STATE OFFICERS.
SEC. 718. The election of any person to any state office, except By WHOM,
that of governor or lieutenant-governor, or to the office of district K- 5B98judge, circuit judge, or district attorney, may be contested by an
eligible person who received votes for the same office, for any of the
causes before mentioned.
SEC. 719. The court for the trial of contested state elections shall C o u r t : how
consist of three judges, not interested, of the supreme, district, or
circuit court, or any of them, as may be convenient.
SEC. 720. The secretary of state shall be the clerk of this court, c i e r k .
But if the person holding that office is a party to the contest, the K- §600clerk of the supreme court, or in case of his absence or inability, the
auditor of state shall be clerk.
SEC. 721. The statement must be filed with such clerk within |^e m e n t
thirty days from the day when the votes are canvassed.
R. § eoi.
SEC. 722. The clerk shall, as soon as practicable, ascertain which Time oft r i a i :
ce
three of the judges residing nearest the seat of government can attend
s '601i
the trial, fix a time therefor, and notify the judges, and cause a copy
of the statement and a notice of the time fixed for trial to be served
upon the incumbent, and a notice of the time to be served upon the
contestant at least twenty days before the day of trial, and returns
thereof to be made to him. When convenient, the service of the
above papers may be made by the clerk of this court. The time for
the trial shall not be set beyond the last Monday of January following
the election.
SEC. 723. The secretary of state, the several clerks of the supreme SUBPŒNAS:
and district courts, under their respective seals of office, and either of depositions,
the judges of the supreme, district, or circuit courts, under their
hands, may issue subpoenas for witnesses to attend this court; and
disobedience to such process may be treated as a contempt. Deposi
tions may also be taken as in the case of contested county elections.
SEC. 724. Process and papers may be issued to and served by the PROCEES,
E
sheriff of any county.
- § «o*SEC. 725. The trial shall take place at the seat of government, piace oftriai,
unless some other place be substituted by consent of the court and K-5 6°5*
both parties.
SEC. 726. The judges shall be entitled to receive for their travel Compensation,
and attendance, the sum of six dollars each per day, with such
^
mileage as is allowed to members of the general assembly, to be paid
from the state treasury.
SEC. 727. A transcript of the judgment rendered by such court, JNAGMEUT
filed in the office of the clerk of the supreme court, shall have the f/0en:execa"
force and effect of a judgment of the supreme court, and execution K. I'SOT.
may issue therefrom in the first instance, and against the party's
property generally.
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SEC. 728. The presiding judge of this court shall have authority
to carry into effect any order of the court after the adjournment
thereof, by attachment or otherwise.
SEC. 729. The provisions of this chapter in relation to contested
county elections, are applied to contested state elections when applica
ble, except as herein otherwise directed.
O F MEMBERS O F T H E G E N E R A L ASSEMBLY.

By whom.
R. § 610.
Statement
served.
R . § 611.

Subpoena*
R. § 612. '

Depositions.
R . § 613.
Same.
R . § 614.

Statement a n d
deposition
given presiding
officer.
R . § 615.

Power of gen*
eral assembly.
R . § 616.

SEC. 730. The election of any person to a seat in either branch of
the general assembly may be contested by any qualified voter of the
district to be represented.
SEC. 731. The contestant shall, within thirty days after the can
vass, serve on the incumbent a statement as required in relation to
county officers, except the list of illegal votes, which shall be served
with the notice of taking depositions relative to them, and if no such
deposition is taken, then twenty days before the first day of the next
session.
SEC. 732. Any judge or clerk of a court of record may issue
subpoenas in the above cases as in those before provided, and compel
the attendance of witnesses thereunder.
SEC. 733. Depositions may be taken in such cases in the same
manner and under the same rules as in an action at law i n the district
court; but no cause for taking the same need be shown.
SEC. 734. A copy of the statement, and of the notice for taking
depositions with the service indorsed, and verified by affidavit if not
served by an officer, shall be returned to the officer taking the deposi
tions, and then with the depositions shall be sealed u p and transmitted
to the secretary of state with an indorsement thereon showing the
nature of the papers, the names of the contesting parties, ana the
branch of the general assembly before which the contest is to be tried.
SEC. 735. The secretary shall deliver the same unopened to the
presiding officer of the house in which the contest is to be tried, on
or before the second day of the session, regular or special, of the gen
eral assembly next after taking the depositions, and the presiding
officer shall immediately give notice to his house that such papers are
in his possession.
SEC. 736. Nothing herein contained shall be construed to abridge
the right of either branch of the general assembly to grant commis
sions to take depositions, or to send for and examine any witness it
may desire to hear on such trial.
O F GOVERNOR.

By whom.
R. S 617.
Notice of conteat.
R . § 618.

Notice t o i n 
cumben! .
R. § 619.

SEC. 737. The election of any person declared duly elected to the
office of governor or lieutenant-governor, may be contested by an eli
gible person who received votes for the office contested.
SEC. 738. The contestant shall, within thirty days after the pro
clamation of the election, deliver to the presiding officer of each house
of the general assembly a notice of his intent to contest, and a specifi
cation of the grounds of such contest as before directed.
SEC. 739. As soon as the presiding officers have received the notice
and specifications, they shall make out a notice directed to the incum
bent, including a copy of the specifications, which shall be served by
the sergeant-at-arms.
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SEC. 740. The presiding officers shall also immediately make T o e a c h h o u s e .
known to their respective houses that such notice and specifications R . § 620.
have been received.
SEC. 741. Each house shall forthwith proceed, separately, to C o u r t , h o w
cho6eu.
choose seven members of its own body in the following manner:
R. $ 621.
1. The names of members of each house, except the presiding offi
cer, written on similar paper tickets, shall be placed in a box, the
names of the senators i n their presence by their secretary, the
names of the representatives in their presence by their clerk;
2. The secretary of the senate in the presence of the senate, and
the clerk of the house of representatives in the presence of the house,
shall draw from their respective boxes the names of seven members
each;
3. As soon as the names are thus drawn, the names of the mem
bers drawn by each house shall be communicated to the other, and en
tered on the journal of each house.
SEC. 742. The members thus drawn shall constitute a committee A u t h o r i t y of
ttee.
to try and determine the contested election, and for that purpose shall cRo.m%m i 622.
hold their meetings publicly at the place where the general assembly
is sitting at such times as they may designate; and may adjourn from
day to day, or to a day certain, not more than four days distant, until
such trial is determined; shall have power to send for persons and
papers, and t o take all necessary means to procure testimony, extend
ing like privileges to the contestant and the incumbent, and shall re
port their judgment to both branches of the general assembly, which
report shall be entered on the journals of both houses.
SEC. 743. The testimony shall be confined to the matters con T e s t i m o n y .
B . § 623.
tained in the specifications.
ent.
SEC. 744. The judgment of the committee pronounced in the final JRu. d§g m624.
decision on the election shall be conclusive.
pr ovis
SEC. 745. The provisions of this chapter in relation to other con Other
ions.
tested elections are applied to a contested election for governor, when R . $ 626.
applicable, except as herein otherwise directed.

CHAPTER 7.
OF REMOVAL AND SUSPENSION FROM OFFICE.

SECTION 746. All county and township officers may be charged, causes.
s 628
tried, and removed from office for the causes following:
"
1. For habitual or willful neglect of duty;
2. For gross partiality;
3. For oppression;
4. For extortion;
5. For corruption;
6. For willful mal-administration in office;
7. Upon conviction of a felony;
8. For a failure to produce and fully account for all public funds
and property in his hands at any inspection or settlement.
SEC. 747. Any person may make such a charge, and the district B
Y WHOM MADE,
court shall have exclusive original jurisdiction thereof by the service E § 6 3 9 of original notice.
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SEC. 748. The proceedings shall be as nearly like those in other
actions at law as the nature of kthe case admits, excepting where oth
erwise provided in this chapter.
SEC. 749. The petition shall be by an accuser against the accused,
and shall contain the charges with the necessary specifications under
them and be verified by any elector.
SEC. 750. I t will be sufficient that the notice require the accused to
appear and answer the petition of A. B. (naming the accuser), for
"official misdemeanors"; but a copy of the petition must be served
with the notice.
SEC. 751. If the person who holds the office of clerk of the dis
trict and circuit court is the accused in either of those capacities, his
removal or suspension shall operate in both courts and the petition
may be filed with the county auditor, and both he and the clerk may
issue subpoenas for witnesses, and the county auditpr shall deliver the
papers to the judge of the district court, on its sitting.
SEC. 752. i f a continuance of the action take place beyond the re
turn term, the court may suspend the accused from the functions of
his office until the determination of the matter, if sufficient cause
appear from testimony, or affidavits then presented; and if such sus
pension take place, the board of supervisors shall temporarily fill the
office by appointment.
SEC. 753. W h e n the accused is an officer of the court and is sus
pended, the court may supply his place by appointment for the term.
SEC. 754. The question of fact shall be tried as in other actions,
and if the accused is found guilty, judgment shall be entered remov
ing the officer from his office, and declaring the latter vacant; and a
copy thereof shall be certified to the county auditor, who shall cause
it to be entered in the election book.
SEC. 755. The accuser and the accused are liable to costs as in
other actions.
SEC. 756. The judges of the district and circuit courts in their
respective districts shall have authority, on their own motion, to sus
pend from office any clerk of those courts, or sheriff of a county, for
any of the causes mentioned in this chapter coming to their own
knowledge, or manifestly appearing from the papers or testimony in
any proceeding in court.1
SEC. 757. Upon such suspension the court may direct the district
attorney to file a petition in the name of the county; but it need n o t .
be verified.
SEC. 758. Such order of suspension shall be certified to the county
auditor and be by him entered in the election book.

k
Upon the suspension of the sheriff the person
The proceeding to disbar an attorney for
illegal conduct as such is analogous to the pro whom the board of supervisors may appoint is
ceeding provided for in sections 746, 747 and authorized to discharge the duties of the office,
and not the deputy of the suspended officer. Id.
749. The State v. Clarke, 46 Iowa, 155, 159.
Where upou the suspension of the sheriff his
1
Where the district or circuit judge becomes deputy was temporarily appointed to discharge
satisfied that the public interest requires the the duties of the office, and the board of super
suspension of the sheriff or clerk from office, he visors afterward selected another person to tem
is authorized to suspend him, notwithstanding a porarily fill the office, i t was held, that it was
petition cannot be tiled and notice served before competent for the court to decide, without an
the cloi-e of the term. McCue v. The Circuit action of quo warranto, that the latter was en
Court of Wapello County, 51 Iowa, 60.
titled to the possession of the office. Id.

CHAJ?. 8 . ]

DEPUTIES.

185

SUSPENSION OF STATE OFFICERS.

Sec. 759. Whenever, i n the judgment of t h e governor, the public Accounts exservice requires it, he shall appoint a commission of three competent
„ 6S
accountants who shall examine the books, papers, vouchers, moneys, 66.
' ' '
securities and other documents i n the possession or under the control
of any state officer, shall make out a full, complete and specific state
ment of the transactions of said officer, with, for, or on behalf of t h e
state, showing the true balances i n each case and report the same t o
the governor with such suggestions as they may deem proper.
Seo. 760. Whenever any commission appointed as aforesaid, or Defalcation:
under the provisions of section one hundred and thirty-two, of chapter gls|)|^sion*
nine, of title two of this code, shall report t h a t any officer has been
guilty of any defalcation or misappropriation of t h e public money, or
t h a t his accounts, papers and books are improperly or unsafely kept,
and t h a t the state is liable t o suffer loss thereby, t h e governor shall
forthwith suspend such officer f r o m the exercise of his office, and
require him t o deliver all the money, books, papers and other property
of t h e state t o the governor t o be disposed of as hereinafter provided.
Sec. 761. A f t e r such suspension, i t shall be unlawful f o r such Consequences,
officer t o exercise or attempt to exercise any of t h e functions of his B - 8 49*
office until such suspension shall be revoked, and any attempt t o
exercise said office after such suspension, shall be deemed a misde
meanor, and shall subject the offender f o r each offense t o t h e penalty
of n o t more t h a n one year's imprisonment i n the county jail, and not
more t h a n one thousand dollars fine, to be recovered and enforced as
provided by law.
Seo. 762. I n every such case of suspension, the governor shall Temporary apappoint some suitable person t o fill, temporarily, t h e office, and such
¡u.ent'
person having qualified as required by law, shall perform all t h e
duties and enjoy all the rights t o t h e said office belonging, until the
removal of t h e suspension of his predecessor or t h e election of a
successor.
Sec. 763. Whenever the governor shall suspend any such public Duty of govofficer, h e shall direct t h e proper legal steps to be taken t o indemnify
62.
t h e state f r o m loss.
Sec. 764. T h e commissioners provided f o r i n this chapter shall compensation,
each receive t h e sum of three dollars per day, f o r t h e time actually E * § 63employed i n t h e performance of their duties.
Sec. 765. Said commissioners shall have power, when i n session Power of com[to administer oaths], t o issue subpoenas t o call any person before them ™i'ls^er8t o testify i n reference t o any fact connected with their investigation; A m *
also t o require such person t o produce any papers or books which t h e ch.e2o,°i« a. a.
district court might require t o be produced.

C H A P T E R 8.
OF DEPUTIES.

Section 766. The secretary, auditor, and treasurer of state, t h e
superintendent of public instruction, t h e register of t h e state land B.Rf§42i°e42,
office, each clerk of the district and circuit courts, county auditor, ch-'iis 12 g. a.
treasurer, sheriff, surveyor, and recorder, may appoint a deputy f o r o h 5 2,12
whose acts he shall be responsible, and f r o m whom h e shall require o¿.A38,14 g. a.
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bonds; which appointment must be in writing and be approved by the
officer who has the approval of the principal's bond, and shall be revo
cable by writing under the principal's hand, and both the appoint
ment and the revocation shall be filed and kept in the office of the
secretary of state and county auditor respectively.
SEC. 767. I n the absence or disability of the principal, the deputy
shall pe/form the duties of his principal pertaining to his own office;
but when any officer is required to act in conjunction with or in the
place of another officer, his deputy cannot supply his place: [Provided,
that in counties having two county
seats, the deputy may hereafter
perform all acts of the principal. mJ
SEC. 768. The secretary, treasurer, and auditor of state can neither
of them appoint either of the others his deputy; nor can either the
clerk of the district court, auditor, recorder, treasurer, or sheriff of a
county, appoint either of the others.
SEC. 769. The sheriff may appoint such number of deputies as he
sees fit.
SEC. 770. Each deputy shall take the same oath as his principal,
which shall be indorsed upon and filed with the certificate of his
appointment.
SEC. 771. W h e n a county officer receiving a salary is compelled
by the pressure of the business of his office to employ a deputy, the
board of supervisors may make a reasonable allowance to such
deputy. n

CHAPTER 9.
OF ADDITIONAL SECURITY AND THE DISCHARGE OF SURETIES.
Bonds of state
officers I n 
creased.
B . $8660.

Additional se
curity required.
R . $ § 640, 650.

SEC. 772. Whenever the governor shall deem it advisable that the
bonds of any state officer should be increased and the security enlarged,
or a new bond given, he shall notify said officer of the fact, the amount
of new or additional security to be given, and the time when the same
shall be executed, which said new security shall be approved and filed
as provided by law.
SEC. 773. Any officer or board who has the approval of another
officer's bond, when of opinion that the public security requires it,
upon giving ten days' notice t o show cause to the contrary, may
require him to give such additional security by a new bond, as may
be deemed requisite, within a reasonable time to be prescribed.

m
Prior to the amendment of this section i t has
been held that the deputy sheriff cannot supply
the place of the sheriff, who i s required to act
with the clerk or his deputy in comparing' the
ballots with the lists of jurors, and correcting
the same if necessary. The State ». Brandt,
41 Iowa, 593. Following Dutell v. The Stat»,
3 G. Greene, 125.

such additional allowance over his salary for the
hire of a deputy as may be reasonable in view of
the amount of labor demanded by the duties of
his office.

See also Harvey v. Tama County, 46 Id., 522,
i n which i t was held, that where the board of
supervisors appointed a deputy, treasurer, in
pursuance of a written agreement with the treas
• A county officer cannot recover against the urer that the services of such deputy should be
county for money paid as compensation to a paid for by him, and the services were rendered
deputy. The county i s liable directly to the notwithstanding n o allowance had been made
deputy, and not to the principal. Mahaska
by the board for their payment, the county was
not liable therefor. This decision is based upon
County v. Ingalls, 14 Id., 170.
But see Washington County v. Jones, 45 Id., the provisions of section 771, rather than upon
260, where i t is held that the clerk i s entitled to the agreement.
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SEC. 774. If a requisition made under either of the foregoing sec
tions be complied with, both the old and the new security shall be in
force ; and if not complied with, the office shall become and be declared
vacant, and the proceeding be certified to the proper officer to be
recorded in the election book or township record. 0
SEC. 775. When any surety on the bond of a civil officer conceives
himself in danger by remaining surety, and desires to be relieved of
; his obligation, he may petition the approving officer or board above
referred to for relief, stating the ground of his apprehension.
SEC. 776. The surety shall give the principal at least twenty-four
hours notice of the presenting and filing of the petition, with a copy
thereof. A t the expiration of this notice, the approving officer may
hear the matter or may postpone the hearing as the case permits or
requires.
SEC. 777. I f , upon the hearing, there appears substantial ground
for apprehension, the approving officer or board may order the prin
cipal to give a new bond and to supply the place of the petitioning
surety within a reasonable time to be prescribed; and upon such new
bond being given, the petitioning surety upon the former bond shall
be declared discharged from liability on the same for future acts;
which order of discharge shall be entered in the proper election book,
but the bond will continue binding upon those who do not petition
for relief.
SEC. 778. If the new bond is not given as required, the office shall
be declared vacant, and the order to that effect entered i n the proper
election book.
SEC. 779. If the proceedings relate to a justice of the peace and he
is removed from office, the county auditor shall notify the proper
township trustees, or clerk, of the removal,
I SEC. 780. The approving officer may issue subpoenas i n his official
name for witnesses, compel their attendance, and swear them.
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C H A P T E R 10.
OF VACANCIES AND SPECIAL ELECTIONS.
SECTION 7 8 1 . Every civil office shall be vacant upon the happening CIVIL OFFICE:
of either of the following events at any time before the expiration of ^|n<)g2aoant*
the term of such office, as follows:
ch.
1. The resignation of the incumbent;
2. His death;
3. His removal from office;
4. The decision of a competent tribunal declaring his office vacant;
5. His ceasing to be a resident of the state, district, county, or
township in which the duties of his office are t o be exercised, or for
which he may have been elected;
• The sureties in a new or substituted official and during the existence of a prior bond, in place
bond, are not liable for moneys which came into of which the new bond was given. Thompson
the hands of their principal before its execution, v. Dickerson, 22 Iowa, 360.
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6. A failure to elect at the proper election, there being no incum
bent to continue in office until his successor is elected and qualified,
nor other provision relating thereto;
7. A forfeiture of office as provided by any law of the state;
8. Conviction of an infamous crime, or of any public offense in
volving the violation of his oath of office;
9. The acceptance of a commission to any military office, either in
the militia of this state or in the service of the United States, which
requires the incumbent i n the civil office to exercise his military
duties out of the state for a period not less than sixty days.
SEC. 782. Resignation of civil officers may be made as follows:
1. By the governor to the general assembly, if in session, if not,
to the secretary of state;
2. By senators and representatives in congress, and by all officers
elected by the qualified voters of the state [or chosen by the general
assembly], and by judges of courts of record, and district attorneys, to
the governor;
3. By senators and representatives in the general assembly, to the
presiding officer of their respective bodies, if in session, who shall
immediately transmit information of the same to the governor; if such
bodies are not in session, to the governor;
4. By all county officers to the board of supervisors, and by mem
bers of the board of supervisors, to the county auditor;
5. By all township officers, to the township clerk; and by the
township clerk to the township trustees, or any one of them;
6. By all officers holding by appointment, to the officer or body by
whom they were appointed.
[SEC. 2. I n case of a vacancy from any cause, other than resigna
tion or expiration of term, occurring in any of the boards of trustees
or directors of state institutions, it shall be the duty of the secretary
of the board wherein the vacancy shall happen, to notify the governor
thereof immediately. Provided, That this section shall not apply to
vacancies in the board of regents of the state university.]
[SEC. 3. Upon receiving notice of vacancies which are required to
be filled by the general assembly, the governor shall at once notify
that body thereof, if it be in session, and immediately upon its next
convening if it be not. H e shall also notify the board of regents of
all vacancies occurring therein by resignation.]
(Approved March 25,1878. Took effect April 2,1878, by publica
tion in newspapers.)
SEC. 783. Vacancies shall be filled as follows:
I n the offices of clerk and reporter of the supreme court, by the
supreme court;
I n all other state offices, and in the membership of any board or
commission created by the state, where no other method is specially
provided, by the governor;
I n county offices by the board of supervisors; and in the member
ship of such board by the county clerk, auditor, and recorder;
I n township offices by the trustees, but where the offices of the
three trustees are all vacant the clerk shall appoint, and if there be
no clerk, the county auditor shall appoint.
SEC. 784. Every officer elected or appointed for a fixed term, shall
hold office until his successor is elected and qualified, unless the statute
under which he is elected or appointed expressly declares the contrary;
provided, that this section shall not be construed in any way to pre-
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vent the removal or suspension of such officer during or after his
term, in cases provided by law. p
SEC. 785. Appointments under the provisions of this chapter shall
be i n writing, and continue until the next election at which the
vacancy can be filled and until a successor is elected and qualified, and
be filed with the secretary or proper township clerk, or in the proper
county office, respectively.'
SEC. 786. Persons appointed to office as herein provided, shall
qualify in the same manner as those elected, within a time to be pre
scribed i n their appointments, and the provisions of the chapter
relating to qualification for office are extended to them.
SEC. 787. A person appointed as herein contemplated, may be
removed by the officer appointing, and no person can be appointed
who has been removed from office within one year.
SEC. 788. W h e n a vacancy occurs in a public office, possession
shall be taken of the office room, and of the books, papers, and all
things pertaining to the office, to be held until the election or appoint
ment and qualification of a successor, as follows:
Of the office of the county auditor, by the clerk of the district
court;
Of that of the clerk or treasurer, by the county auditor;
Of any of the state officers, by the governor; or in his absence or
inability at the time of the occurrence, as follows:
Of the secretary, by the treasurer;
Of the auditor, register of the land office, or superintendent of
public instruction, by the secretary;
Of the treasurer, by the secretary and auditor, who shall make an
inventory of the money and warrants therein, sign the same, and
transmit it to the governor if he be in the state; and the secretary
shall take the keys of the safes and desks after depositing the books,
papers, money, and warrants therein, and the auditor shall take the
key of the office room.
SEC. 789. Vacancies occurring in the township offices, ten days;
in county offices, fifteen days; and in all other public elective offices,
thirty days prior to a general election, shall be filled thereat. When
a vacancy occurs in the office of representative in congress, or senator
or representative in the general assembly, and the body in which such
vacancy exists will convene prior to such election, the governor shall
order a special election to fill such vacancy at the earliest practicable
time, and ten days notice of such election shall be given.
SEC. 790. Whenever a vacancy shall occur in the office of a
senator or representative in the general assembly, the auditor of the
county in which such vacancy occurs shall notify the governor of
such fact and the cause of the vacancy; and if more than one county
is represented in the district in which such vacancy may occur, then
such notice shall be given by the auditor of the county in which the
late member resided.
P i n the County of Wapello v. Bingham, 10
Iowa. 39, i t was held that where a county treas
urer was re-elected h e should have qualified
anew, and having continued i n office the second
term witnout qualifying anew he did not legally
hold over, but remained treasurer de jacto only,
and that the sureties on the bond executed for
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Appointments.
R . § 667.

Qualification.
R . § 668.

Removed.
R . § 669.

Who may take
possession of
office.
R . § 671.

Election t o fill
vacancies.
R . § 672.

Members of
general assem
bly : vacancy.
C h . 138,11 G.À.

his first term, were not liable for his delinquen
cies i n office after the expiration of that term.
i The term of office of a justice of the peace
appointed to fill a vacancy continues only until
the next election, when the vacancy can be filled,
and until a successor is elected and qualified.
Desmond, v. McCarthy, 17 Iowa, 525.
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SPECIAL ELECTIONS.
S e c . 791. The provisions relating to general elections, shall govern
a. s 673.
special elections except where otherwise provided by law.
Canvass, when
Sec. 792. I n all cases where special elections are held to fill vam»aeywhom cancies in the offices of senator or representative in the general
ch. 88, s § i, 3, assembly, or representative in congress, the board of county can9a . a .
vassers shall meet at twelve o'clock m., on the second day after said
election, to canvass the votes cast at such election, and the auditor,
within four days after such election, shall transmit to the secretary
of state an abstract of the votes cast at said election, if there be more
than one county in the district.
state canvass.
Sec. 793. Within fifteen days after said election, in the case last
oh.^88, s»,9
mentioned, the board of state canvassers shall meet and canvass the
votes cast to fill such vacancy, and if the returns have not been
received from all the counties composing said district, they may
adjourn to such day as they deem necessary, not exceeding ten, for
the purpose of receiving said returns.
in office of
Sec. 794. Whenever a vacancy occurs in the office of a justice of
ffisr j i 2 il
peace or constable more than thirty days prior to any general
G. a . ' ' ' election, the county auditor shall immediately notify the clerk of the
township in which the vacancy exists, and the township clerk, within
five days after receiving such notice, shall notify each of the trustees
of his township in writing, fixing the time and place that they shall
meet for the purpose of filling such vacancy by appointment. Such
notice may be served by any constable of the township, and shall be
served at least five days prior to such meeting.
Trustees to »pS e c . 795. The trustees shall meet i n accordance with such notice
qualifl
cation
" and fill such vacancy, and in five days after such appointment has
sàme,'s SM . s. been made, the township clerk shall record it in the township record
book, and shall cause a notice t o be served upon the person so
appointed, informing him of his appointment, by any constable in
the township in the manner prescribed by law for the service of
notices, and any person so appomted and notified, shall qualify within
ten days after such notice has been served upon him. The auditor
may approve of the bond of a justice of the peace and constable so
appointed, by the recommendation of the sufficiencj* of the sureties
upon such bond, signed by any member of the board of supervisors.
Provisions f o r .
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TITLE VI.
OF REVENUE.

C H A P T E R 1.
OF THE ASSESSMENT OF TAXES.
SECTION 796. The board of supervisors of each county shall, LEVY, AMOUNT
annually, at their September session, levy the following taxes upon °f-_n o
the assessed value of the taxable property in the county:
o¿.
1. For state revenue, one and a-half mills on a dollar, or such rate cií.887 §Ai, 11
À.
as may be directed by the executive council, not exceeding two mills
on a dollar;
2. For ordinary county revenue, including the support of the poor, chAmended
by
*28>16 &• Anot more than four mills on a dollar and a poll-tax of fifty cents;
(By chapter 28, laws of 1874, subdivision 2 of section 796 of the
code was amended as follows:)
[SECTION- 1. Be it enacted by the General Assembly of the State of CODE: § 796.
Iowa, That subdivision two of section 796 of the code of 1873 be and Counties of
the same is hereby amended by striking out the word " four " in the u,oóo°popuiam lev
second line of said subdivision two of section 796 of the code of 1873,
»y y
and inserting in lieu thereof the word "six:" provided, that the doUar
mM° ONthe
provisions hereof shall not apply to counties having a population
exceeding 14,000 inhabitants] [except to counties having an area Amendment by
exceeding nine hundred square miles, and to such counties the pro- Tnokl'^t0' A"
visions hereof shall apply.]
Feb^Tio.
3. For support of schools, not less than one, nor more than three
mills on a dollar;
4. For making and repairing bridges, not more than three mills on
a dollar.1
r
The power to levy the requisite taxes is
given to the board of supervisors. Hill ».
Wolfe, 28 Iowa, 577, 579.
The second subdivision of this section was
intended to invest the board of supervisors with
all the authority necessary to raise the county
revenue, including' whatever may be necessary
for the payment of debts. The limitations in
this subdivision have the same controlling operation which those in a city charter have upon
the power of municipal taxation. And one who
becomes a creditor of a coanty is presumed to
do so in view of the existing law, and cannot
complain if his debt exceed its power of imrne-

diate payment. The Iowa R. Land Co. v. Sac
County, 39 Iowa, 121.
Section 3049 of the code confers no independenfc power of taxation, and does not require a
county or other municipal corporation to levy a
tax in excess of the maximum rate of taxation
allowed by the statute. Id.
It is not within the power of the board of
supervisors to bind the county by the offer of a
reward for the arrest of persons charged with
the commission of a crime, but they may offer
a reward for the recovery of money which has
been stolen from the county. Hawk v. Marion
County, 48 Id., 472.

24, G 2, EX.

»
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[TITLE V I

EXEMPTIONS.
Property ex
empt.

School*
Fire engines.
Public liabraries and prop
erty of religions
societies, etc.

Books, papers,
and apparatus.

Money, credits.

Enumeration of
articles.

Polls or estates
of infirm per
sons.

Farming uten
sils.
Land entered
during the year.

R. S 711.

Ch. 31,1 1,9
O. À .

SEC. 797. T h e following classes of property are n o t to be taxed,
and they may be omitted f r o m the assessments herein required:
1. The property of t h e United States and of this state, including
university, agricultural college and school lands, and all property,
leased t o the state; the property of a county, township, city, incorpor
ated town, or school district, when devoted entirely t o t h e public use
and not held f o r pecuniary profit; public grounds, including all places
f o r t h e burial of the dead; tire engines, and all implements f o r extin
guishing fires, with the grounds used exclusively f o r their buildings
and f o r the meetings of t h e fire companies; all public libraries, grounds,
and buildings of literary, scientific, benevolent, agricultural, and reli
gious institutions, and societies devoted solely t o t h e appropriate ob
jects of these institutions, n o t exceeding six hundred and forty acres
i n extent, and not leased or otherwise used with a view t o pecuniary
profit; and all property leased t o agricultural, charitable institutions,
and benevolent societies, and so devoted during the term of such lease;
provided, t h a t all deeds b y which such property is held shall be duly
filed f o r record before t h e property therein described shall be omitted
f r o m t h e assessment;
2. T h e books, papers, and apparatus belonging t o the above insti
tutions, used solely f o r t h e purposes above contemplated, and t h e like
property of students i n a n y such institution used f o r their education;
3. Money and credits belonging .exclusively t o such institutions,
and devoted solely t o sustaining them, b u t not exceeding in amount or
income the sum prescribed by their charter;
4. Animals n o t hereafter specified, t h e wool shorn f r o m sheep
belonging t o the person giving t h e list, his f a r m produce harvested
within one year previous t o t h e listing, private libraries not exceed
i n g three hundred dollars i n value, family pictures, kitchen furniture,
beds and bedding requisite f o r each family, all wearing apparel i n
actual use, and all food provided f o r the family; b u t n o person f r o m
whom a compensation f o r board or lodging is received or expected, is
t o be considered a member of a family within t h e intent of this
clause ;
5. The polls or estates, or both, of persons who by reason of age
or infirmity may, i n the opinion of the assessor, be unable to contri
bute t o the public revenue; such opinion, and t h e f a c t on which i t is
based, being i n all cases reported t o t h e board of equalization by the
assessor, or any other person, and subject t o reversal by them;
6. The farming utensils of any person who makes his livelihood by
farming, and the tools of any mechanic, n o t in either case t o exceed
three hundred dollars in value;
7. Government lands entered or located, or lands purchased f r o m
this state, shall not be taxed f o r t h e year i n which t h e entry, location,
or purchase is made.8

• Lands granted b y t h e United States t o t h e
state, a n d by t h e state t o the counties a s indem
n i t y for s w a m p lands granted t o t h e state under
t h e acts of congress relating thereto, were n o t
taxable prior t o t h e act of 1870, chapter 187,
t h o u g h l y i n g i n a county different from t h a t
o w n i n g t h e lands in question. The County of
Guthrie r. The County of Carroll, o 4 Iowa, 108.

A n entry of land, under t h e homestead ac t o f
congress, does n o t divest t h e U n i t e d States o f
t h e title until five years from t h e date o f filing
t h e declaratory statement, a n d prior t o t h a t t i m e
t h e l a n d i s n o t subject t o taxation. Moriarty v.
Boone County, 3 9 I d . , 6-Í4.
L an d s granted t o railroads under t h e various
acts of congress a n d of t h e general assembly are
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SEC. 798. F o r e v e r y acre o f f o r e s t trees p l a n t e d a n d c u l t i v a t e d f o r ch. 79, § 1,10.
timber w i t h i n t h e state, t h e t r e e s t h e r e o n n o t b e i n g m o r e t h a n t w e l v e
trees _
f e e t apart a n d k e p t i n a h e a l t h y condi ti on, t h e s u m o f o n e h u n d r e d
dollars s h a l l b e e x e m p t e d f r o m t a x a t i o n u p o n t h e o w n e r ' s assessment,
f o r t e n years a f t e r e a c h acre i s s o planted. [ P r o v i d e d , t h a t s u c h e x - Amended by
e m p t i o n b e applied o n l y t o t h e r e a l t y o w n e d b y t h e p a r t y c l a i m i n g C h " s 0 ' 1 7 A*
t h e e x e m p t i o n , n o t t o exceed o n e h u n d r e d a n d s i x t y acres o f l a n d ,
u p o n w h i c h t h e trees are g r o w n , a n d i n a g r o w i n g c o n d i t i o n . ] F o r
e v e r y acre o f f r u i t trees p l a n t e d a n d s u i t a b l y c u l t i v a t e d w i t h i n t h e Fruit trees,
%
state, t h e trees t h e r e o n n o t b e i n g m o r e t h a n t h i r t y - t h r e e f e e t apart
a n d k e p t i n a h e a l t h y condition, t h e s u m o f fifty dollars s h a l l b e e x 
e m p t e d f r o m t a x a t i o n u p o n t h e owner's assessment, f o r five years a f t e r
e a c h acre i s planted. S u c h e x e m p t i o n s h a l l b e m a d e b y t h e assessor
a t t h e t i m e o f t h e a n n u a l assessment, u p o n s a t i s f a c t o r y p r o o f t h a t t h e
p a r t y c l a i m i n g t h e s a m e h a s complied w i t h t h i s s e c t i o n ; a n d t h e asses
s o r s h a l l r e t u r n t o t h e board o f equalization t h e n a m e o f e a c h p e r s o n
c l a i m i n g e x e m p t i o n , t h e q u a n t i t y o f lands p l a n t e d t o t i m b e r or f r u i t
trees, and t h e a m o u n t deducted f r o m t h e v a l u a t i o n o f h i s p r o p e r t y ;
[Provided, t h a t t h e a m o u n t s o deducted s h a l l n o t e x c e e d one-half' o f t h e ¿™7s>oei8G A
v a l u a t i o n o f t h e realty o n w h i c h s u c h e x e m p t i o n i s c l a i m e d . ]
( S e c t i o n 7 9 9 w a s repealed a n d a s u b s t i t u t e e n a c t e d i n l i e u t h e r e o f b y
c h a p t e r 4 5 , l a w s o f 1 8 7 4 ; a n d b y chapter 5 0 o f t h e l a w s o f 1878, t h e
substituted s e c t i o n i s repealed.)
not taxable until the year after they are pat
ented. The McGregor & M. R. Co. i>. Brown,
Id., 655.
Parol evidence is admissible t o show that a
railroad company has fraudulently prevented
t h e issuance to it of patents to lands, for the
purpose of avoiding taxation thereon. The M.
& M. R. Co. v. Brown, 39 Id., 655.
If property which the legislature has declared
t o be liable t o taxation is t o be exempted from
bearing its due proportion of the public burdens,
the exemption must rest upon some clear and
j u s t ground; and courts are not justified in
indulging in nice distinctions to defeat the leg
islative will. Morseman v. Younkin et al., 27
Id., 350.
Lands purchased by a county for its own pro
tection upon a judgment in its favor, are not
held for "pecuniary profit," but for public use,
and are not taxable. Gibson v. Howe, 37 Id., 168.
Lands granted by the state are not taxable so
long as it holds the title thereto. Goodrich v.
Beanian, 37 Id., 563.
Where a county bound by contract to convey
its swamp lands to a railroad company refuses
to do so, i t will be thereby estopped from after
ward claiming t h a t during such time the title
was in the company and subject to taxation.
The Iowa L. Co. v. Story Co., 36 Iowa, 48.
Nor would such lands in any case be taxable
before their conveyance by the county, if it were
not then known what particular lands the com
pany would be entitled to. There must have
been a definite designation of the lands. Id.
Following C. R. dé M. R. R'y Co. v. Woodbury
Co.. 29 Id.. 247.
Nor would such lands, while held as the prop
13

erty of the county, be taxable under section 711
of t h e revision (section 797 of code), which
exempts from taxation property of t h e state or
county, when not held for pecuniary profit. Id.
Under this section, all property, including t h e
residence of professors upon the grounds of lit
erary institutions and the dwellings of clergy
men owned by religious societies, and used
exclusively for such dwellings without income t o
t h e owners, which is proper and appropriate t o
effectuate the objects of t h e institutions or soci
eties. is exempt from taxation. The Trustees
of Griswold College v. The State of Iowa, 46
Id., 275.
This provision of the statute is not in conflict
with section 3 of article 1 of the state constitu
tion. Id.
A water company which supplies a city with
water, a t rates regulated by the city council,
and which, by t h e provisions of the ordinance
conferring its powers may be purchased by the
city a t a fixed price, is, nevertheless, a private
corporation, and its property is subject t o taxa
tion. In the matter of the appeal of the Des
Moines Water Co.. 48 Id., 324.
Since the primary and exclusive use of t h e
real and personal property of such corporation
is not for t h e extinction of fires, both are sub
ject t o taxation. Id.
The real and personal property of such corpo
ration may be assessed t o the company, and
must be so assessed when the shares of stock
have not been otherwise assessed. Id.
The land, buildings, machinery and watermains are all real property, and the mains are
subject to assessment in the township where t h e
machinery which propels t h e water through
them is situated. Id.
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WHEN PROPERTY
SEC. 800. [The board of supervisors shall have power to rebate in
flre'to!madoy whole or in part the taxes of any person whose buildings, crops, stock
et» '
' o r other property has been destroyed by fire, tornado or other unavoidc™66?i5G*A. able casualty] if said property shall not have been sold for taxes, or if
said taxes have not been in default for thirty days at the time of
destruction. But the loss for which such rebate is allowed, shall be
such only as is not covered by insurance.
TAXABLE PROPERTY, AND LISTING THEREOF.

SEO. 801. All other property, real or personal, is subject to taxa^ o n ™ ^ 1 6m a n n e r directed. Ferry franchises and toll-bridges, for the
purposes of this title, are considered as real property. Horses, cattle,
mules, asses, sheep, swine, and money, whether i n possession or on
deposit, and including bank bills, money, property, or labor due from
solvent debtors on contract or on judgment, mortgages and other like
securities, and accounts bearing interest, property situated in this state
belonging to any bank, or company, incorporated or otherwise, whether
incorporated by this or any other state, public stocks or loans, house
hold furniture, including gold and silver plate, musical instruments,
watches and jewelry, private libraries, for their value exceeding three
hundred dollars, carriages, threshing machines, and every description
of vehicle, farming utensils, machines and machinery, and professional
libraries for their aggregate value over three hundred dollars, boats
and vessels of every description, wherever registered or licensed, and
shares of stock whether navigating the waters of this state or not, if owned either
lnam¡fuüdiHgn w h°llyo r
by inhabitants of this state, to the amount owned in
company, taxed this state. Any and all lands in this state which are owned or held by
at cash value. a n y other county or counties claiming title under locations with swamp
land indemnity script, or otherwise, shall be taxed the same as other
c™e°63™6G.I. real estate within the limits of the county. [The shares of stock of
mutual loan and building associations, shall be assessed at their cash
value, but that only the unredeemed shares of such stock shall be
taxed, and such unredeemed shares shall be listed to the individual
owners thereof."]

ENUMERATED.
CHVW'ISA A

" The property of railroads is subject to taxa- on their property which are not also assessed
tion, and a municipal corporation, authorized and laid upon the property of corporations of
liy its charter to levy and collect taxes upon the class named, norm any greater proportion,
"all taxable property within its limits," may When the legislature provides for taxing the
levy and collect a tax upon property belonging property of individuals, this clause of the conto railroads the same as other property, and stitution requires i t to tax the property of corthis notwithstanding the provisions of chapter porations for pecuniary profit, to the same extent
190, acts of the twelfth general assembly, and for the same purposes. City of Davenport
COLE, J., dissenting.
The Dunleith <£• Dubuque ». The Chicago, R. I. <t P. TVy Co., 38 Id.,
Bridge Co. v. The City of Dubugue, 32 Iowa, 633; see, also, The City of Dubuque v. The Ills.
427.
Cent. R'y Co., 39 Id., 56.
The property of railroad companies is required,
Taxable property in lands includes every speby section 2, article 8, of the state constitution, cies of title, inchoate or complete; i t embraces
to be taxed the same as that of individuals—that rights which lie in contract, executory as well as
is, the legislature is required to impose the bur- executed. Stockdale v. Treas. of Webster Co.,
den of taxation upon the property of corpora- 12 Id., 536.
tions tor procuring profit the same as or equally
Lands included in the grant for the construowith, that of individuals. The property of this tion of railroads in this state, made by act of
class of corporations shall bear the saine bur- congress of May 15, 1856, are subject to taxadens of taxation as are imposed upon that of tion by the state after the railroad companies to
individuals; each shall be taxed for the same which they were granted have acquired the title
objects, and i n the same degree, s o that indi- in fee, and before they had been alienated by
viduals shall not be required to pay any taxes the companies. The B. <&• M. R. R'y Co. v.
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SEC. 802. The term " credit " as used i n this title, includes every
claim and demand for money, labor, or other valuable thing, and every
annuity or sum of money receivable at stated periods, and all money
or property of any kind secured by deed, mortgage, or otherwise; but
pensions of the United States, or any of them, and salaries or pay
ments expected for services to be rendered, are not included i n the
above term.
SEC. 803. Every inhabitant of this state, of full age and sound
mind, shall assist the assessor in listing all property subject to taxa
tion i n this state of which he is the owner, or has the control or man
agement, in the manner hereinafter directed; the property of a ward
is to be listed by his guardian; of a minor, by his father if living, if
not, by his mother if living, and if not, by the persons having the
property i n charge; of a married woman, by herself or husband; of a
beneficiary for whom property is held in trust, by the trustee, and the
personal property of a decedent, by the executor; of a body corporate,
company, society, or partnership, by its principal accounting officer,
agent, or partner. Property under mortgage or lease is to be listed
by and taxed to the mortgagor or lessor, unless it be listed by the
mortgagee or lessee.
Hay ne, 19 Id., 137; Stoclcdale v. Treas. of Web
ster Co., 12 Id., 536; Iowa Homestead Company
v. Webster Co., 21 Id., 221.
Lands held by t h e United States in trust for
certain grantees, are subject to taxation as the
property of such grantees. Stockdale v. Web
ster Co., 12 I d . , 536.
Lands entered with military land warrants by
t h e warrantee or his heirs, are exempt from tax
ation under t h e fifth subdivision of section six
of t h e act of congress admitting the state of
Iowa into t h e Union. Sands v. The County of
Adams, 11 Id., 577.
B u t lands entered with military land warrants
b y t h e assignees of the warrantees are not
exempt from taxation under said act of con
gress. Id.
Land acquired from the government of t h e
United States after the time fixed by law for t h e
completidn of t h e assessment for t h e current
year, is exempt from taxation until t h e follow
i n g assessment. Des Moines Navigation
IVy Co. v. Polk County, 10 Id., 1; Tollman v.
The Treasurer of Butler Co., 12 Id., 531.
A mortgage made by a railroad company upon
its depot grounds, road a n d rolling stock situ
ated in this state, is not subject to taxation
upon t h e failure of the mortgagee to list, when
t h e holder or owner of the mortgage is a non
resident of t h e state. The City of Davenport v.
The M. <& M. R. Co., 12 Id., 439.
Agricultural college lands leased by the trus
tees of t h e college under chapter 117, laws of
1864, providing that t h e lessee shall pay six per
cent per annum upon t h e appraised value of the
land, with the privilege of purchasing t h e same
a t t h e expiration of the lease a t the appraised
value a t t h e date thereof, are not taxable. Trus
tees of Agricultural College p. Webster Co., 34,
Id., 141.
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^™7'jacredlt-"

How listed.
R. § 7X4.

Lands granted t o t h e state by congress, a n d
by t h e state to a county a s indemnity for swamp
lands granted to t h e state under t h e various acts
of congress relating thereto, were n o t taxable
prior to t h e act of 1870, chapter 187, though
lying in a county different from t h a t owning t h e
lands in question, and to which t h e g r a n t was
made. The County of Guthrie v. The County
of Carroll, Id., 108. B u t said lands were liable
to taxation for 1870, under said chapter 187. Id.
Mortgages before foreclosure, a r e choses in
action, a n d a s such attach t o t h e person of t h e
holder, and are taxable a t t h e place of his dom
icile. They are not taxable i n this state when
t h e owners reside out of t h e state. City of
Davenport v. The M. & M. R'y Co., 12 Id.,539.
T h e annual premiums of a n insurance com
pany received by a n a g e n t thereof residing in a
city, are not subject to taxation as personal prop
erty. under t h e general power conferred upon a
city by its charter to provide for t h e taxation
and assessment of all taxable property within
t h e city. The City of Dubuque v. The N. W.
Life Insurance Co., 29 Id., 9.
Such premiums are in t h e n at u r e of gross
income a n d do not constitute property in its
proper sense. Id.
A mortgage for t h e purchase money of land is
not exempt from taxation. McGregor's Ex
ecutors v. Vanpel, 24 Id., 436.
W h e r e a resident of this state h a d deposited
for safe keeping in a b a n k in Illinois, certain
promissory notes belonging to him, b u t which
h a d never been brought by him into this state,
i t was held t h a t they were subject to taxation
here. Hunter v. The Board of Supervisors et
al., 3 3 Id., 376.
T h e notes in such case are merely the evidence
of t h e debts or rights represented, a n d these fol
low t h e person of the owner. Id.
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SEC. 804. Commission merchants and all persons trading and deal
i n g on commission, and assignees authorized t o sell, when the owner
of the goods does n o t reside i n t h e county, are, f o r t h e purpose of
taxation, t o be deemed t h e owners of the property i n their possession.
SEC. 805. Any person required t o list property belonging to another
When listed:
i n whose n a m e . shall list it i n t h e same county i n which he would be required to if it
R . $ 710.
were his own, except as herein otherwise directed, b u t h e shall list it
separately f r o m his own, giving t h e assessor the name of the person
or estate t o whom i t belongs; but t h e undivided property of a person
deceased, belonging t o his heirs, may be listed as belonging to his
heirs without enumerating them.
Where taxed :
SEC. 806. W h e n a person is doing business i n more t h a n one county,
partnership
t h e property and credits existing i n any one of t h e counties shall be
property.
R § 717.
listed and taxed i n t h a t county, and the credits n o t existing or per
taining especially t o the business i n any county, shall be listed and
taxed in- t h a t where t h e principal place of business may be. Any in
dividual of a partnership is liable f o r the taxes due f r o m t h e firm/
SEC. 807. Every insurance company doing business i n this state,
Insurance com
panies: how
except joint stock and mutual companies organized under t h e laws of
taxed.
Ch. 106, 6 6 , 1 4 this state, shall, at t h e time of making the annual statements as
G . A.
required by law, pay into t h e state treasury as taxes, tw o and one-half
per cent of t h e gross amount of premiums received i n this state during
t h e preceding year, taking duplicate receipts therefor, one of which
shall be filed with the auditor; and upon t h e filing of said receipts, and
n o t till then, t h e said auditor shall issue t h e annual certificate as pro
vided by law; and t h e said sum of two and one-half per cent shall be
i n f u l l f o r all taxes, state and local.
Real property
SEC. 808. Lands, lots, and other real estate belonging t o any rail
of railways.
C h . 26, % § 8,10, way company, n o t exclusively used i n t h e operation of t h e several
14 G . A .
roads, and all railway bridges across t h e Mississippi and Missouri rivers,
shall be subject t o assessment and taxation on t h e same basis as the
property of individuals i n t h e several counties where situated.
SEC. 809. N o real estate used by railway corporations f o r road
Road-beds a n d
highways.
beds, shall be included i n t h e assessment t o individuals of t h e adjacent
C h . 89,14 G . A.
property, b u t all such real estate shall be deemed t o b e t h e property of
such companies f o r t h e purpose of taxation; nor shall real estate, occu
pied f o r and used as a public highway, be assessed and taxed as part
of adjacent lands whence the same was taken f o r such public pur
pose.
SEC. 810. All railway property n o t specified i n section eight h u n 
Railway prop
erty: how
dred and eight of this chapter, shall be taxed upon t h e assessment
assessed and
taxed.
made by t h e executive council as provided i n chapter five of title ten,
Ch. 26, § $ 6, 7,
at the same rates, by t h e same officers, and f o r t h e same purposes as
14 G . A.
individual property under the provisions of this chapter; and all pro
visions of this title relating t o the levy and collection of taxes shall
apply t o t h e taxes so levied upon railway property.
Telegraph a n d
SEC. 811. All property, real and personal, including their f r a n 
express com
chises, owned by telegraph and express companies, shall be listed and
panies.
Ch. 100,13 G. A . assessed f o r taxation and shall be subject t o t h e same levies as the
property of individuals.
Who deemed
owners.
R . § 716.

* The personal property left by a decedent is,
as a general rale, to be assessed in the county of
which he died a resident, and in which adminis
tration is granted, rather than in the county

where his executor resides. If different from that
sections 714 and 716 of the revision (g g 803 and
805 of the code of 1873) do not change this rule.
McGregor s Kxrs. v. Vanpel, 24 Iowa, 436.
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SEC. 812. All taxable property shall be taxed each year, and per- WHEN, ANA N
I
sonal property shall be listed and assessed each year, in t h e name of t h e assessed!™6
owner thereof on the first day of January; [except moneys and credits r . §§719,720.
of associations organized under t h e general incorporation laws of this
ls
state, f o r the purpose of transacting a banking business, and moneys a . A. '
and credits of private bankers and others who have loaned money,
bought notes, mortgages, or other securties within t h e year previous t o
t h e time of assessing; i n every such instance t h e average value of t h e
moneys and credits which have been i n t h e possession or under t h e
control of the person making t h e list during t h e year previous t o t h e
time of making such assessment, shall be listed f o r taxation:] real
property shall be listed and valued i n t h e year eighteen hundred and
seventy-three and each second year thereafter, and shall be assessed a t
its true cash value, having regard t o its quality, location, and natural
advantages, t h e general improvement of t h e vicinity, and all other ele
ments of its value; and i n each year i n which real estate is n o t reg
ularly assessed, t h e assessor shall list and value any real property n o t
included i n t h e previous assessment. w
SEC. 813. Depreciated bank notes, and t h e stock of corporations MONEY, «REDITU,
and companies, shall be assessed a t their cash value; credits shall be ¡^^tocu6-8'
listed at such sum as t h e person listing them believes will be received how estimated,
or can be collected thereon, and annuities, a t t h e value which t h e per- B" *721"
son listing believes t h e m t o be worth i n money. 1
SEC. 814. I n making u p t h e amount of money or credits which Debts owing,
any person is required t o list, or have listed and assessed, he will be í°0m crédite'.6*1
entitled t o deduct f r o m t h e gross amount, all debts i n good f a i t h
t M
owing by him, b u t n o acknowledgment of indebtedness n o t founded a . k.
'
on actual consideration, and n o such acknowledgment made f o r t h e
purpose of being so deducted, shall be considered a debt within t h e
m t e n t of this section, and so much only of any liability of such per
son as security f o r another shall be deducted, as t h e person making
the list believes h e is equitably or legally bound t o pay, and so much
only as he believes h e will be compelled t o pay on account of t h e
inability of the principal debtor, and if there are other sureties able t o
contribute, t h e n so much only as h e i n whose name t h e list is made
will be bound t o contribute; but n o person will be entitled t o any
deduction on account of any obligations of any kind given t o any
insurance company f o r t h e premiums of insurance, n o r on account of
any unpaid subscription t o any institution, society, corporation, or
company; and n o person shall be entitled t o any deduction o n account
"A banker is liable to taxation only for such
moneys and credits as are in his possession as
owner, and not for those which he may hold as
the custodian oí others. Bank deposits are taxable to the depositors and not to the bank,
Branch, v. The Town of Marengo, 43 Iowa,
600Where the assessor employed another to make
the valuations of property, which were afterward submitted him for correction and approval, the assessment thus made was held not in
valid. Snell v. City of Fort Dodge, 45 Id.,
564.
Under our law all property is assessed at the

value and to the owner thereof on the first day
of January of the current year. Parsons v.
Childs, 36 Id., on p. 110.
Improvements upon real property, though
made at the expense of the -personal estate of
the owner, and diminishing the amount of personalty subject, to taxation, are not to be regarded as taxable property until the real estate
j3 again assessed in the manner provided by
law. Richards v. Wapello County, 48 Id., 507.
x
See United States Express Co. r. Ellison,
28 Iowa, 870, 376, as to how depreciated bank
notes and corporation stocks are to be assessed.

198

ASSESSMENT OF TAXES.

Who held t o b e
a merchant.

R. § 723.

Who a manu
facturer.

B. § 724.

Agent person*
ally liable.

K. § 725.

[TITLE Y I .

of any indebtedness contracted f o r t h e purchase of United States
bonds, or other non-taxable property. 7
SEC. 815. A n y person owning, or having i n his possession, or
under his control, within this state, with authority t o sell the same,
any personal property purchased with a view of its being sold at a
profit, or which has been consigned t o him from any place out of this
state t o be sold within t h e same, shall be held t o be a merchant f o r
the purposes of this title; such property shall be listed f o r taxation,
and i n estimating the value thereof, t h e merchant shall take t h e
average value of such property i n his possession or under his control
during the next year previous t o t h e time of assessing, and if h e has
not been engaged i n t h e business so long, then he shall take the
average during such time as he shall have been so engaged, and if h e
be commencing, he shall take the value of the property at the time of
assessment."
SEC. 816. A n y person w h o purchases, receives, or holds personal
property of any description f o r t h e purpose of adding t o the value
thereof by any process of manufacturing, packing of meats, refining,
purifying, or by the combination of different materials, with a view of
making gain or profit by so doing, and by selling the same, shall be
held t o be a manufacturer f o r t h e purposes of this title, and he shall
list f o r taxation t h e average value of such property i n his hands,
estimated as directed i n t h e preceding section; but the value shall be
estimated upon those materials only which enter into the combination
or manufacture.1 "
SEC. 817. A n y person acting as the agent of another, and having
i n his possession, or under his control or management, any money,
notes, and credits, or personal property belonging t o such other per
son, with a view t o investing or loaning, or i n any other manner
using t h e same f o r pecuniary profit, shall be required t o list the same
a t t h e real value, and such agent shall be personally liable f o r the tax
on the same; and if he refuse t o render the list, or to swear t o the
same, the amount of such money, property, notes, or credits, may be
listed and valued according t o the best knowledge and judgment of
the assessor, subject to t h e provisions of section eight hundred and
twenty-four of this chapter.
B A N K I N G ASSOCIATIONS.

How assessed
CH! I53EÍA G

818. All shares of t h e banking associations organized within
state, pursuant t o the provisions of the acts of congress t o procure
a national currency secured by a pledge of United States stocks, and
t o provide f o r the circulation and redemption thereof, held by any
person or body corporate, shall be included i n the valuation of t h e
SEC.

A.

y While Ibis section and a similar enactment
in the state of Ohio are almost identical, § SO
of article 3, of the constitution of Iowa, and §
2 of article 12 of the constitution of Ohio, are
so essentially difl'erent that a determination of
the constitutionality of one statute is not an
authority for the construction of the other.
Macklot v. City of Davenport, 17 Iowa, 379.
* A person engaged in buying and packing
pork is deemed to be a "merchant" for the
purposes of taxation, and, in listing his mer
chandize for taxation, is entitled to estimate the

average value thereof during the year next
before the time of assessment. McConn v. Rob
erts, Treasurer, 25 Iowa, 152.
b
The fact that property was purchased and
held with a view to selling it out of the state,
and that it was so sold; or the fact that the
property was purchased on credit or with bor
rowed capital, will not relieve the owner of tax
ation thereon. The debts owing by him may be
deducted from his "moneys and credits," but
not from his general property. McConn v. Hoberts, Treasurer, 25 Iowa, 152.
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personal property of such person or body corporate in the assessment
of taxes in the township, incorporated town, or city, where such bank
ing association is located and not elsewhere, whether the holder thereof
resides there or not, but not at a greater rate than is assessed on other
moneyed capital in the hands of individuals."
SEO. 819. The principal accounting officer of each of said associa
tions, between the first and fifteenth days of January of each year,
shall list the shares of the association, giving the assessor the name of
each person owning shares, and the amount owned by each ; and for
the purpose of securing the collection of taxes assessed upon said
shares, each banking association shall be liable to pay the same as the
agent of each of its shareholders, under the provisions of section eight
hundred and seventeen; and the association shall retain so much of
any dividend belonging to any shareholder as shall be necessary to
pay any taxes levied upon his shares.
SEC. 820. I f , at any time, congress shall amend the acts aforesaid,
then each assessor shall assess the shares in any such national bank in
such manner as to conform to such amended act of congress: provided,
that such shares shall not be assessed at a greater rate than is imposed
by law on other moneyed capital in the hands of individuals in this
state. 4
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List : b y whom
m a d e : associa
tions responsi
ble f o r t a x .
Same, § 2.

Acts of con
gress amended.
Same, $ 3.

CLASSIFICATION" OF PROPERTY.
S E C . 8 2 1 . The board of supervisors of each county, shall, at their WHEN, BY
h ow
meeting in January in each year, classify the several descriptions of
property to be assessed, for the purpose of equalizing such assessment; R- § § 732*, 73s.
and the county auditor shall deliver to each assessor in the county, on 9 g.a?'s 54 ' 5 '
or before the fifteenth day of January in each year, a certificate of
such classification, together with a suitable plat of his township on
which to check each parcel of land assessed, and suitable books in
duplicate, properly ruled and headed, in which to eúter the following
items:
1. The name of the individual, corporation, company, society,
partnership, or firm, to whom any property shall be taxable;
2. His or their lands, by township, range, section, or part of sec
tion, and when such part is not a congressional division or subdivision,
some other description sufficient to identify it; and town lots, naming
the town in which they are situated, and their proper description by
c
While the capital of national banks cannot
be taxed by state authority, the shares of stock
holders therein may be, in a rate not exceeding
that imposed upon the shares of banks organ
ized in and by the authority of the state. Hub
bard et al. v. The Board of Supervisors of
Johnson County, and other cases, 23 Iowa, 130.
I n the case of the assessment of a tax wholly
unauthorized, it is not necessary, before filing a
petition to enjoin its collection, for the aggrieved
party t o make application for relief to the board
of supervisors. Id.
In a proceeding to restrain the collection of
such unauthorized tax, the county treasurer,is a
proper party. Id.

d
Chapter 153 of the laws of 1868, being the
sa,me substantially as sections 818, 819 and 820
of the code, providing for the taxation of shares
in national banks, held authorized and valid
under the 41st section of the act of congress of
June 3, 1864, and that of February 10, 1868.
Morseman v. Younkin, Treasurer, et al., 27
Iowa, 350.
An assessment against a stockholder i n a bank
organized under the national banking law does
not authorize the seizure of the property of th<
bank to satisfy the tax. First National Ban/
of Iowa City v. Hershire, 31 Id., 18.
Whether the bank would be held liable fo
the "payment of such tax in a proceeding again?.
it, quere? Id.
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number and block, or otherwise, according t o t h e system of number
i n g i n t h e town;0
3. Personal property as follows: number of cattle, number of
horses, number of mules, number of sheep, number of swine over six
months old, number of carriages and vehicles of every description,
with a separate column f o r the value of each; value of merchandise,
amount of capital employed in manufacture, amount of money and
credits, amount of taxable furniture, amount of stock or shares in any
corporation or company, not required by law t o be otherwise listed
and taxed, amount of taxable farming utensils or mechanics' tools,
amount of all other personal property n o t enumerated, and the n u m 
ber of polls; and a column f o r remarks. B u t n o entry shall be made
on said books of any animal under, the age of one year, except as above
provided.
DUTY OF ASSESSOR.
When t o begin :
SEC. 822. Each assessor shall enter upon t h e discharge of the duties
property"8'
°f his office on the third Monday i n January in each year, and shall,
». § 733.'
with t h e assistance of each person assessed, or who may be required
same, § is. .
law t o list property belonging t o another, enter i n t h e books f u r 
nished him f o r t h a t purpose, the several items specified i n the preced
i n g section; entering the names of the persons assessed in alphabetical
order, so f a r as practicable, by alloting t o each letter its requisite
number of pages in each of the said books. H e shall note opposite
each piece or parcel of property by him assessed, in a column of his
book prepared f o r t h a t purpose, the number of t h e highway, indepen
dent school district, district township, or subdistrict i n which said
property is situated.'
ASSESS VALUES :
SEC. 823. T h e assessor shall list every person i n his township, and
S Í totake 6"a s s e s s
t h e property, personal and real, therein, except such as is
oath.
heretofore specifically exempted; and any person who shall refuse t o
B. § 734.
assist i n making out a list of his property, or of any property which
he is by law required t o assist i n listing, or who shall refuse to make
the oath required by t h e next section, shall forfeit the sum of one
hundred dollars, t o be recovered i n t h e name of t h e county f o r the use
of common schools therein ; and the assessor shall assess such person
according t o t h e best information he can get.
SEC. 824. T h e assessor shall administer an oath, or affirmation, t o
SFLME_
». $ 736.
each person assessed, t o the effect t h a t h e has given in a full, true, and
correct inventory of all the taxable property owned by him, and all
property which h e is required by law t o list, t o the best of his knowl
edge and belief; and i n case any one refuses t o make such oath, or
6
The mains and pipes of a g a s company are Scott township o f t h e s a m e county, listed t h e m
mere appurtenances t o t h e realty o n which t h e for taxation in t h e former a n d they were also
works are situated and t h e assessment of t h e assessed i n t h e latter, where they happened t o
realty, described b y lots and blocks i n a city, b e o n t h e first of January. Held, that t h e y
held, t o include such mains a n d pipes; and t h a t were subject to taxation only in t h e township i n
where they are erroneously assessed as personal which t h e owner resided. Rhyno v. Madison
property, and the t a x h a s been paid upon t h e County, 4 3 Iowa, 632.
realty thus described, t h e treasurer h a s n o
I t i s impossible t o establish a general rule with
authority t o sell t h e same for t h e alleged delin- r e s p e c t to t h e taxation of movable property
quent tax on t h e personalty. Ihe Capital City which happens temporarily t o be i n another
Gas L. Co. v. The Charter O. Ins. Co. et al., jurisdiction than t h a t of t h e owner, but i t m a y
51 Iowa, 31.
be said that i t is no t necessarily subject to assessf
R , w h o resided i n South township, h a d cer- m e n t i n t h e township where i t i s found on t h e
i s
tain cattle f e d during the winter months i n n " t day of January. Id.
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affirmation, t h e assessor s h a l l n o t e t h e f a c t i n t h e c o l u m n o f r e m a r k s
o p p o s i t e s u c h person's n a m e , a n d s h o u l d i t afterwards appear t h a t s u c h
p e r s o n s o r e f u s i n g h a s n o t g i v e n a f u l l l i s t o f h i s property, o r t h a t
w h i c h h e w a s b y l a w required t o list, a n y p r o p e r t y s o o m i t t e d s h a l l b e
e n t e r e d o n t h e b o o k a t double i t s ordinary assessable value, a n d t a x e d
accordingly.
SEC. 825. E a c h assessor shall, o n or b e f o r e t h e first M o n d a y i n
A p r i l o f e a c h year, deliver t o t h e clerk o f h i s t o w n s h i p , o n e o f t h e
a s s e s s m e n t books, t o b e u s e d b y t h e trustees f o r t h e e q u a l i z a t i o n o f
assessments, a n d f o r t h e l e v y o f t a x e s f o r t o w n s h i p a n d h i g h w a y p u r 
poses. S a i d b o o k s h a l l h a v e t h e several c o l u m n s o f n u m b e r s a n d
v a l u e s correctly f o o t e d u p , a n d a m o u n t o f p e r s o n a l p r o p e r t y assessed
t o e a c h p e r s o n carried f o r w a r d i n t o a c o l u m n u n d e r t h e h e a d o f " t o t a l
p e r s o n a l property"; t h e o t h e r b o o k h e s h a l l r e t u r n t o t h e office o f t h e
c o u n t y auditor, o n o r before t h e t h i r d M o n d a y i n M a y o f e a c h year,
w h i c h b o o k s h a l l b e a correct c o p y o f t h e first, a f t e r t h e s a m e h a s b e e n
corrected b y t h e t o w n s h i p board o f equalization. 8
SEC. 8 2 6 . W h e n t h e n a m e o f t h e o w n e r o f a n y real e s t a t e i s
u n k n o w n , i t s h a l l b e l a w f u l t o assess s u c h real e s t a t e w i t h o u t c o n 
n e c t i n g therewith a n y name, b u t inscribing a t t h e head o f t h e p a g e
t h e words, " o w n e r s u n k n o w n ; " a n d s u c h property, w h e t h e r l a n d s o r
t o w n l o t s , s h a l l b e listed, a s n e a r a s practicable, i n t h e order o f t h e
n u m b e r s t h e r e o f ; and n o o n e description s h a l l com p rise m o r e t h a n
o n e t o w n l o t , o r m o r e t h a n t h e s i x t e e n t h part o f a s e c t i o n o r o t h e r
s m a l l e s t subdivision o f t h e l a n d according t o t h e g o v e r n m e n t s u r v e y s ,
e x c e p t i n cases w h e r e t h e boundaries are s o irregular t h a t i t c a n n o t b e
described i n t h e u s u a l m a n n e r i n accordance w i t h s u c h surveys. 11
* See opinion of D¿Y, J . , in Rhyno v. Madison
Co., 43 Iowa, on p. 634.
While it is required by this section t h a t the
assessor shall return the assessment book to the
county auditor, yet there was no provision of the
code, or law in force in 1868, t h a t required any
notice whatever to be taken of such fact in the
minute book, or t h a t an assessment had been
made. Per SEEVETIS, CH. J . , i n JEaston v. Savery
et al., 44 Iowa, on p . 655.
k
Lands may be sold in tracts greater than
forty acres when so assessed; for while subdivi
sions t h a t are assessed separately, or are in fact
distinct, cannot be sold in gross, a subdivision
or tract, though greater than forty acres, may be
sold in a body if thus assessed; and such sale
will not, for t h a t reason, be declared illegal,
when i t does not appear t h a t the taxes due upon
t h e tract could have been satisfied by the sale of
a p a r t thereof. Corbin v. DeWolf, 25 Iowa, 124;
Ware v. Thompson, 29 Id., 65; Stewart v. Cor
bin, 25 Id., 144; EUlridge v. Kuehl, 29 Id., 160.
A tax deed is void upon its face, which shows
several tracts of land sold together for a gross
sum. Ware v. Thompson, 29 Id., 65.
T h a t a tax deed is void because'it shows a sale
en masse does not of itself render the sale void.
Unless i t is made to appear t h a t the land was
t h u s sold, the sale itself would not be thereby in
validated. Id. P e r W R I G H T . J .
Lands of known owners may be properly sold
for delinquent taxes in tracts greater than forty
acres; a n d when nothing appears to the contrary

Deliver b o o k s
t o township
clerk and
county auditor.
R . § 736.

Owner u n 
known.
R . $ 737.

from the face of t h e deed, i t will be presumed
that the owners were known, a n d t h a t t h e sale
in other respects was authorized. Bulkley v.
Callarían, 32 Id., 461.
The fact t h a t the land was assessed as belong
i n g to an unknown owner, when t h e records of
the county disclosed the name of the owner, will
not invalidate a sale of t h e land for taxes. The
presumption will obtain t h a t t h e assessor did his
duty, and that the n a m e of the owner was i n
fact unknown t o him. The Corning Town Co.
v. Davis, 44 Id., 622.
The term " t r a c t " or " p a r c e l " is properly
applied to an entire section, and a t a x deed for
a section is valid. Martin v. Cole, 38 Id., 141.
Lands assessed to unknown owners in forty
acre tracts may b e properly advertised and sold
in quarter sections. Clark v. Thompson, 37 Id.,
536; Stone v. Same, I d .
A tax deed conveying a quarter section en
masse, and reciting a n offer by t h e purchaser of
the whole amount of taxes due thereon, shows a
sale en masse, though there is a recital contained
in the deed setting out each forty a n d the amount
of taxes due on each. Id.
A description in the assessment, as six acres,
will, in the absence of proof to the contrary, be
regarded as six acres i n t h e form of a square.
Immegart v. Gorgas, 41 Id., 439.
The use and nature of t h e property must
determine whether or not several lots, assessed
t o one owner and sold en masse, should b e re
garded as one lot. Where two lots were occu-
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Penalty for failSEC. 827. If any assessor shall fail or neglect to perform any of
B™§ 738^uty'
the duties required of him by this chapter, at the time and in the man
ner specified, he shall be liable to a fine of not less than twenty nor
more than five hundred dollars, to be recovered in an action brought
in the district court, in the name of the county, and the judgment
shall be against him and his bondsmen.
Auditor of state
SEC. 828. The auditor of state is hereby authorized and required to
h rev6 c a u s e
nue"aws.
"
to be published, in pamphlet form, the revenue laws of this
state, for the benefit of township assessors; and shall cause the same
to be distributed to the county auditors, who shall distribute the same
to the township assessors of their respective counties.
T O W N S H I P BOARD OF EQUALIZATION".
Who composes*
Cb. 89, § 1,13
G. A.

Time of meetlug: duties.
Same, § 2.

SEC. 829. The township trustees shall constitute a board of equal
ization for their respective townships, and have power to equalize the
assessments of all tax-payers within the same, except in such cities
and incorporated towns as elect a township assessor, in which case
the city council shall be the board of equalization, and shall perform
such duties in substantially the same manner, as is required of a town
ship board of equalization, by increasing or diminishing the valuation
of any piece of property, or the entire assessment of any taxpayer, as
they may deem just and necessary for an equitable distribution of the
burden of taxation upon all the property of the township; provided,
that such boards shall keep a record of their proceedings. 1
SEC. 830. Said board shall meet for that purpose at the office of
the township or city clerk, on the first Monday in April of each year,

pied and used for a purpose, the building partly
on each, i t was held that they might be sold for
taxes together as one tract. Weaver v. Grant,
39 Id., 294.
For further cases holding sales in gross to be
void, see Boardman v. Bourne, 20 Id., 134;
Byam ». Cook, 21 Id., 392; Furgeson v. Heath,
Id., 438; Harper v. Sexton, 22 Id., 442; Penn
v. Clemans, 19 Id., 373; Weaver v. Grant, 39
Id., 294; Greer v. Wheeler, 41 Id., 85; Hurlhurt v. Dyer, 36 Id., 474; Ackley v. Sexton, 24
Id., 320.
1
The board of supervisors, in their classifica
tion of the property of the county for taxation,
ordered that shares of bank stock should be as
sessed a t sixty per cent of its par value, and
they were so returned by the assessor, but the
township trustees acting as a board of equaliza
tion for the township, reduced the assessment to
forty per cent of the par value, whereupon the
board of supervisors restored the assessment to
the rate i t had first ordered: Held, that while
the township trustees are empowered to equal
ize the taxes of their township, yet the board of
supervisors are charged with the duty of equaliz
ing the taxation of the county and accordingly
may fix the rate of assessments for the townships.
Cassett v. Sherwood, 42 Iowa, 623.
The township trustees are constituted a board
for the equalization of assessments of property
taxable in their township, and they possess and
may exercise this power to the same extent t h a t
i t was possessed by the board of supervisors

prior to the enactment of Gha{)ter89, laws of the
13th general assembly, and as i t is now possessed
by such board as between the several townships
of the county. Keck v. Board of Supervisors,
etc., 38 Id., 547.
W h e n the trustees have ordered a change to
be made in the assessment of property belong
ing to an individual, i t is the cfuty of the asses
sor to make the correction in the assessment
book, and on his failure to do so, the proper cor
rection may be ordered in a certiorari proceed
ing. Id.
The fact t h a t a city council irregularly exer
cised the authority conferred upon i t as a board
of equalization will not deprive the property
holder of the right of appeal to the circuit court.
Ingersoll et al. v. The City of Des Moines, 46
Id., 553.
Ñ o time is prescribed in the statute within
which an appeal from the board of equalization
may be taken, and n o bond is required to be
given by the appellant. Id.
While an appeal will not lie directly from the
assessor to the circuit court, but complaint
must first be made to the board of equalization,
yet one who • is aggreived need not complain
more than once to the board. Id.
Where a n appeal is taken by the tax-payer
from an assessment fixed by the board of equali
zation . the amount of the assessment cannot be
raised by the court to which the appeal is taken.
In the matter of the appeal of the Des Moines
Water Co., 48 Id., 324.
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and continue f r o m day to day until completed; and a t such meeting
they may also add t o t h e assessment as returned by t h e assessor, any
taxable property i n t h e township, city, or incorporated town, n o t
included therein, placing the same t o t h e name of t h e owner, if known,
and assessing t h e value thereof.
SEO. 8 3 1 . A n y person who may feel aggrieved a t anything i n t h e MAY correct
assessment of his property, may appear before said board of equal- assessment:
appeals.
- ization i n person, or by agent, at the time and place mentioned i n t h e B . § 740.
preceding section, and have the same corrected i n such manner as t o Same, § 3.
said board may seem just and equitable, and t h e assessors shall meet
wi t h said board and correct the assessment books as they may direct.
Appeals may be taken from all boards of equalization t o t h e circuit
by
court of the county where the assessment is made [within sixty days Amended
$ 1, Oh. 109,18
after t h e adjournment of such board of equalization, b u t n o t after G . A .
ward.
(CHAPTER 1 0 9 , LAWS OF 1 8 8 0 . )

AN ACT t o amend section 831, chapter 1, title V I , of the code of Iowa -nue.
i n relation t o boards of equalization.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, T h a t section 831 of the code of Iowa be amended as follows,
B y adding t o t h e end of said section 831, t h e following words:
" W i t h i n sixty days after the adjournment of such board of equaliza
tion, b u t n o t afterward."
SEC. 2. T h e assessor shall, before administering t h e oath or affirm
ation as is provided i n section 824 of the code, t o t h e person assessed,
inform h i m of t h e valuation p u t upon his property, and notify h i m
.that if h e feels aggrieved t o appear before t h e board of equalization
and show w h y t h e assessment should be changed.
SEC. 3. A t t h e first meeting of t h e board of equalization of any
township, t o w n or city, they shall decide w h a t assessments should, i n
their opinion be raised, and make a n alphabetical list of names of t h e
individuals whose assessment i t is proposed t o raise and post a copy of
t h e same i n a conspicuous place i n t h e office or place of meeting of
said board, and also i n each post-office located i n said township, town
or city, and t h e board shall, if i n their opinion some assessments
should be raised, hold an adjourned meeting wi t h a t least one week
intervening a f te r posting of said notices before final action thereon,
which notices shall state the time and place of holding such adjourned
meeting.
Approved March 24, 1880.
(Took effect by publication i n newspapers, March 30, 1880.)

Amendment of
§ 831 of code.

Assessor m u s t
i n f o r m owner
of t h e valuation,
and bis rights.

Board m u s t de
cide o n valua
tions.
Must p o s t list of
names of those
-whose assess
ment isto be
raised.
Meeting of
board.

COUNTY BOARD OF EQUALIZATION".

SEC. 832. T h e board of supervisors shall constitute a county board
of equalization, and shall equalize t h e assessments of t h e several town
ships, cities, and incorporated towns of their county, a t their regular

W h o compose :
time.
R . § 739.
Cb. 24, § 3, E x .
S., 8 G . A .

3 T h e remedy for an erroneous assessment is the officers of a county to strike out an assessby application to the board of equalization, from ment alleged to be erroneous. Meyer v. Dubuwhose decision an appeal may be taken to the que County, 4 3 Iowa, 692.
circuit court. Mandamus will not lie to comnel

/

204

County auditor
t o send abstract
t o auditor of
state.
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meeting i n J u n e of each year, substantially as t h e state hoard equalize
assessments among t h e several counties of t h e state*
SEC. 833. E a c h county auditor shall, on or before t h e third Monday
i n J u n e in each year, make out and transmit t o t h e auditor of state,
an abstract of t h e real and personal property i n his county, i n which
h e shall set f o r t h :
1. T h e number of acres of land i n his county, and the aggregate
value of the same, exclusive of town lots, returned by the assessors as
corrected by the county board of equalization;
2. T h e aggregate value of real property in each town i n the county,
returned by the assessor as corrected by the county board of equaliza
tion;
3. The aggregate value of personal property i n his county;
4. A n abstract of the aggregate value and number of cattle, the
aggregate value and number of horses, t h e aggregate value and n u m 
ber of mules, the aggregate value and number of sheep, the aggregate
value and number of swine over six months old, as t h e same are re
turned by t h e assessors of his county.
STATE BOARD OF EQUALIZATION.

Who compose :
where a n d
when t o assess :
duties.
R . § 742.

Determine rate
of state tax.
B . § 743.
Ch. 24, § 1, E x .
S. 8 G. A.

SEC. 834. T h e executive council shall constitute t h e state board of
equalization, and shall meet a t t h e seat of government on t h e second
Monday of J u l y i n each year i n which real property is assessed. The
auditor of state shall be clerk of the board b y virtue of his office, and
shall lay before i t t h e abstracts transmitted t o h i m by t h e county
auditors, as required by the preceding section, and t h e n the board shall
proceed t o equalize t h e valuation of real property among t h e several
counties and towns i n t h e following manner;
1. They shall add t o t h e aggregate valuation of real property of
each county, which they shall believe t o be valued below its proper
valuation, such percentage i n each case as will raise t h e same t o its
proper valuation;
2. They shall deduct f r o m the aggregate valuation of real property
of each county, which they shall believe to be valued above its proper
valuation, such percentage i n each case as will reduce the same t o its
proper valuation.
SEC. 835. T h e state board shall also determine each year, at the
same time, t h e rate of state tax t o be levied and collected, not exceed
i n g two mills on the dollar.

k
The board of supervisors has jurisdiction to
increase or diminish the valuation of personal
property in any town or township in the county,
or may add or deduct a given percentage to or
from the assessed valuation. Harney et al. v.
The Board of Supervisors of Mitchell Co., 44
Iowa, 203.
The board of supervisors does not have juris
diction to determine the right of a municipal
corporation to assess a tax, nor has such board
the authority to abate the tax levied by a district
township, upon the ground that the right to
levy it i s in another township. The District
Township of Taylor v. Moore et al., 39 Id., 605.
Under section 822, the board of supervisors
has no authority to increase the assessment of
the property of an individual. Taxes levied un
der a valuation thus increased are not simply ir

regular, but illegal. Rood v. Board of Super
visors of Mitchell Co., 39 Id., 444.
If a tax is illegal, and not merely irregular, its
collection may be restrained by injunction. Id.
The record of the board of supervisors being
incomplete, its failure to show that there was an
equalization by the board did not affect the-val
idity ot' a tax deed. Easton v. Sa very, 44 Id., 654.
It is not competent for the board of supervi
sors, as a board of equal izaron, to make a cor
rection of the assessment as between individuals
nor between different portions of the same dis
trict, although such district embraces two civil
townships in one assessorial district; but their
powers are limited to securing uniformity be
tween the several assesssorial distiicts in the
county. Getchell v. The Board of Supervisors
of Polk County, 51 Id., 107.
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SEO. 836. Said board shall keep a f u l l record of their proceedings, whento comand they.shall finish their equalization o n or before t h e first Monday K.^TS."68'
of August, immediately a f t e r which t h e auditor of state shall t r a n s 
m i t t o each county auditor, a statement of t h e percentage t o be added
to, or deducted f r o m t h e valuation of real property i n his county, and
a statement of the rate of state t a x fixed as aforesaid. T h e county
auditor shall add t o or deduct f r o m t h e valuation of each parcel of
real property i n his county t h e required percentage; rejecting all f r a c 
tions of fifty cents or less i n t h e result, and counting all over fifty
cents as one dollar.
AUDITORS SHALL TRANSCRIBE ASSESSMENTS.

SEC. 837. A f t e r t h e equalization i n J u n e , hereinbefore provided, HOW.
a n d before t h e first Monday i n November, t h e county auditor shall R ' s 746transcribe t h e assessments of t h e several townships i n t o a suitable
book, t o be provided a t t h e expense of t h e county, properly ruled and
headed w i t h distinct columns, i n which shall be entered t h e names of
tax-payers, descriptions of lands, number of acres and value, n u m b e r
of town-lots and value, value of personal property, and each descrip
tion of tax, with a column f o r polls, and one f o r payments.
SEC. 838. All taxes which are uniform throughout a n y civil t o w n - CONSOLIDATED
s h i p or independent school district, shall be formed i n t o a single tax,
138> s ^ 1 3
entered upon t h e t a x list i n a single column, and denominated a con- O. A.
solidated t a x ; and each tax-receipt shall show t h e percentage levied
f o r each separate f u n d .
LEVY.

SEC. 839. A t t h e regular meeting i n September i n each year, t h e Time for makboard of supervisors shall levy t h e requisite t a x f o r t h e current year rë?ora°tered ° '
i n accordance with law, and shall record t h e same i n t h e proper book, 8®me> S2a n d t h e county auditor shall, as soon as practicable, complete t h e t a x list b y carrying out in a column by itself t h e consolidated tax, h i g h 
w a y tax, polls, irregular tax, if any be levied, and total tax, and a f t e r
adding u p each column of said taxes, h e shall, i n his abstract a t t h e
end of each township, incorporated town, o r city list, apportion t h e
consolidated t a x among t h e respective f u n d s t o which i t belongs,
according t o t h e number of mills levied f o r each of said funds, show
i n g a summary of t h e total amount of each distinct tax.1
SEC. 8 4 0 . I t shall n o t be lawful f o r t h e board of supervisors of TO PAY BONDED
a n y county, t o levy taxes i n a n y one year f o r t h e payment of bonded ch^iaífsTió
indebtedness, except as provided i n section t w o hundred and n i n e t y - G. "A.
one, chapter one, title f o u r of this code, including judgments founded
o n such indebtedness, of more t h a n three mills o n t h e dollar upon t h e
last corrected valuation. B u t this shall n o t be construed t o reduce
t h e rate of taxation below t h e rate fixed f o r one year, i n any county
i n which a specific rate was fixed by t h e vote of such county author
izing t h e issue of such bonds.
1
A levy o f taxes w h e n none appeared o f re- lost o r destroyed. Otherwise t h e sale i s void
cord cannot be proved b y parol. A party claim- Moore n. Cooke, 4 0 Id., 290.
i n g under a sale for t h e taxes of t h a t year must
A levy made a t t h e J u n e session instead o f
show that a record once existed which h a s been September will not invalidate t h e same. Easton v. Savery, 4 4 Id., 654.
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I

Errors cor
rected b y aud
itor.
R. § 747.

SEC. 841. The county auditor may correct any clerical or other
error i n the assessment or t a x book, and when such correction, affect
i n g t h e amount of tax, is made after the books shall have passed into
t h e hands of the treasurer, h e shall charge the treasurer with all sums
added t o t h e several taxes, and credit nim with all t h e deductions
therefrom and report t h e same t o the supervisors.™
(CHAPTER 9 9 , LAWS OF 1 8 7 8 . )
COLLECTION OF T A X E S I N CITIES ACTING U N D E R SPECIAL CHARTERS.

Title.

City council
may certify to
county auditor,
by first Mon
day of Sept.
t h e p e r cent
of levy f o r
city purposes.

Duty of county
auditor in such
case.

Certain acts of
city officers
legalized.

AN ACT t o promote t h e collection of revenue i n incorporated cities
acting under special charters, and to legalize the taxes heretofore
levied therein, and sales made thereunder. [Additional t o Code,
title V I , " Of revenue."]
SECTION 1 .
Be it enacted by tbte General Assembly of the State of
Iowa, T h a t the council of each municipal corporation, acting under a
special charter may, if they deem it expedient, provide by ordinance
f o r certifying t o t h e auditor of t h e county in which such city is situ
ated on or before t h e first Monday of September of each year, or such
other time as may be fixed by law f o r the levy of state and county
taxes, t h e percentage or number of mills on the dollar of tax levied
f o r all city purposes b y t h e m on t h e taxable property within t h e cor
poration f o r t h e year t h e n ensuing, as shown by t h e assessment roll
of said city f o r said year, and t h e county auditor when such certificartion is made, is required t o place t h e same on t h e t a x books of the
county i n the same manner as state and county taxes are placed
thereon, which tax f o r municipal purposes shall be collected and paid
over t o t h e proper officer b y the county treasurer, with the same
restriction, powers and liabilities, and under t h e same regulations as
t o power, mode and manner of proceeding i n every respect as i n rela
tion t o state and county taxes, and i n all things relating t o the sale of
real and personal property, h e is authorized and required t o proceed
according t o t h e provisions of the statutes regulating the sale of
property f o r delinquent state and county taxes, and i n all sales f o r
such or any delinquent taxes f o r municipal purposes, if there be other
delinquent taxes due f r o m t h e same person, or a lien on t h e same
property, t h e sale shall be f o r all t h e delinquent taxes, and such sales
and all sales made under or by virtue of this act, shall be of t h e same
validity, and i n all respects be deemed and treated as though such
sales had been made f o r delinquent state or county taxes exclusively.
SEC. 2. T h a t all acts of t h e officers of cities incorporated under
special charters, i n heretofore certifying t h e taxes levied or rate of
taxes t o t h e county auditor and all collections and t a x sales made
thereunder, be and t h e same are hereby declared i n all respects as

m
T h e omission of t h e assessor t o insert t h e
n a m e of a person w h o m h e intended t o assess jointly w i t h another, a s t h e owners of t h e
property assessed, is a n error t h a t m a y be properly corrected by t h e clerk of t h e board of supervisors (now auditor) under this section. Conway v. Yoanhin, Treas., 28 Iowa, 295.
T h e auditor cannot, under this section, i n crease t h e assessment of property, t h e valuation

upon which h e t h i n k s too low; w h e n i t is n o t
shown t h a t such valuation w a s t h e result of a
mistake or error, or t h a t i t w a s n o t proportiona t e t o t h a t p u t upon other property. Jones ».
Tiffin, Treas., 24 I d . , 190.
N o r would a ratification of such act by t h e
board of supervisors h a v e t h e effect tovalídale
t h e act. Id.
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valid, binding, effective and conclusive as if t h e power t o so certify
and sell had been expressly conferred by law, b u t nothing herein contained shall have t h e effect t o make valid any sale f o r taxes which
would be invalid under any other provision of law.
Approved, March 23,1878.

Provided,

TAX BOOK A N D LIST.

SEC. 842. T h e county auditor, when making u p t h e t a x book of
the county and before said book is placed i n t h e hands of t h e county
treasurer f o r collection of the taxes therein, shall designate each piece
or parcel of real estate sold f o r taxes and n o t redeemed, by writing i n
a plain manner opposite t o each such piece t h e word " sold."
SEC. 843. T h e county auditor shall make a n entry upon t h e tax
list showing what i t is, and f o r what county and year i t is, and shall
then deliver i t t o t h e county treasurer on or before t h e first day of
November, taking his receipt therefor; and such list shall be f u l l and
sufficient authority f o r t h e county treasurer t o collect taxes therein
levied. B u t n o informality therein, and n o delay i n delivering the
same a f te r t h e time above specified, shall affect t h e validity of any
taxes, or sales, or other proceedings f o r the collection of taxes under
this title."
SEC. 844. A t t h e time of t h e delivery of said list t o t h e treasurer,
t h e auditor shall make t o the auditor of state a certified statement
showing t h e aggregate valuation of lands, town property, and personal
property i n t h e county, each by itself, and also t h e aggregate amount
of each separate tax as shown by said tax book.

Auditor t o
m a k e : f o r m of.
C h . 75, § 1, 12
G . A.

Treasurer's
authority: in
formality.
E . § 748.

Aggregate certi
fied t o auditor
of state.
R . § 748.

DUTY OF TREASURER.
S E C . 8 4 5 . T h e treasurer, on receiving the tax book f o r each year, T o enter taxes
shall enter upon t h e same i n separate columns, opposite each parcel of vious'yea™?™
l
a
real property or person's name, on which, or against whom any tax ®a®
t ™ remains unpaid f o r either of the preceding years, t h e year or years f o r
which such delinquent tax so remains due and unpaid. A n d any sale
f o r the whole or any part of such delinquent tax, n o t so entered, shall
be invalid.0

" Cnder the Revision i t was held that the
warrant provided for in section 748, was not es
sential to the validity of a tax-sale of land.
Parker v. Sexton, 29 Iowa, 421 ; Hurley v. Pow
ell et al., 31 Id., 64; Rhodes v. Sexton, 33 Id.,
541; Johnson v. Case. 30 Id., 308; Stewart v.
Corbin, Id., 144, and other cases.
N o warrant is required by the code. The taxlist is sufficient authority to the treasurer. This
section has no application to taxes levied in aid
of railroads. Harwood v. Brownell, 48 Id., 657.

The sales of land for taxes divests the land of
the lien of all prior unpaid taxes, and the rule
operates as well in favor of the owner who re
deems from the sale as the purchaser at the tax
sale. Hough v. Easley, 47 Id., 330.
The validity of a tax voted in aid of a railroad
i n 1868, but which was not certified up by the
township trustees until 1876, was held not t o de
pend upon its extension on the taxbooks in the
year in which i t was voted, and the fact that i t
was not so extended would not prevent i t from
being afterward entered thereon as an unpaid
0
I t is the duty of the treasurer t o bring for tax of a former year. Harwood v. Brownell,
ward and enter opposite the realty as unpaid 48 Id., 657.
tax upon personal property, and where he fails
The action of mandamus to compel the county
t o do so a sale of the land for taxes is invalid as treasurer to enter such tax upon the tax books,
against one who has in the meantime acquired would not be barred by the statute of limitations
a lien thereon. Cummings v. JEaston, 46 Id., before three years after the certificate of t h e
183.
township trustees was made, if a t all. Id.
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SEC. 846. T h e treasurer, after making t h e above entry, shall pro
ceed t o collect t h e taxes, and the list shall be his authority and justifi
cation against any illegality i n the proceedings prior t o receiving the
list; and he is also authorized and required t o collect, as f a r as prac
ticable, t h e taxes remaining unpaid on t h e tax books of previous
years.
SEC. 847. Each county treasurer shall, when any person offers t o
pay taxes on any real estate marked " sold," notify such person t h a t
such property has been sold f o r taxes, and inform him f o r what taxes
said property was sold, and at what time said sale was effected.p
SEC 848. T h e county treasurer shall certify, in writing, the entire
amount of taxes and assessments due upon any parcel of real estate,
and all sales of t h e same f o r unpaid taxes or assessments shown by
the books i n his office, with t h e amount required f o r redemption f r o m
t h e same, if still redeemable, whenever he shall be requested so t o do
by any person having any interest i n said real estate, and paid or
tendered his fees f o r such certificate a t t h e rate of fifty cents for t h e
first parcel i n each township, incorporated town, or city, and ten cents
f o r each subsequent parcel in the same township, town, or city. Each
description in t h e tax list shall be reckoned a parcel i n computing t h e
amount of such fees.
SEC. 849. Such certificate, w ith the treasurer's receipt showing
t h e payment of all the taxes therein specified, and the auditor's cer
tificate of redemption f r o m t h e tax sales therein mentioned, shall be
conclusive evidence f o r all purposes and against all persons, that t h e
parcel of real estate i n said certificate and receipt described, was, at
the date thereof, free and clear of all taxes and assessments, and sales
f o r taxes or assessments, except sales whereon the time of redemption
had already expired, and the t a x purchaser had received his deed.
SEC. 850. F o r any loss resulting t o t h e county, or any subdivision
thereof, or t o any tax-purchaser, or t a x payer, f r o m an error i n said
certificate or receipt, the treasurer and his sureties shall be liable on
his official bond.
SEC. 851. T h e county treasurer shall assess any real property sub
ject t o taxation, which may have been omitted by the assessor, board
of equalization, or county auditor, and collect taxes thereon, and i n
such cases h e is required t o note opposite t h e tract or lot assessed, t h e
words, " b y treasurer;" provided, t h a t such assessment shall be made
within two years after t h e tax list shall have been delivered to him f o r
collection, and n o t afterwards.*1
SEC. 852. I n all cases where real property subject t o taxation shall
n o t have been assessed by the township assessor or other proper officer,
t h e owner thereof, by himself or his agent, shall have the same prop
erly assessed by the treasurer and pay t h e taxes thereon; and n o
failure of the owner t o have such property assessed, or t o have t h e
errors i n t h e assessment corrected, and n o irregularity, error, or omis-

urer discharged the duty within two years, but
failed to note the fact that the assessment was
made by himself, held, that the omission did not
affect the legality of the assessment and the fact
and time when it was made could be shown by
parol evidence. The C. R. <& M. It. i f . Co. ».
Carroll Co., 41 Iowa, 153.
Equity will not interfere to restrain the collec
' Where the assessor or other proper officer tion of taxés authorized by law, on account of
had failed to assess certain lands, and the treas errors or irregularities in the assessment. Id.

P The failure of the treasurer to notify a per
son offering to pay taxes on a tract of land
which has been sold for taxes, and so marked
will not invalidate the tax deed, nor will a fail
ure of the auditor to so mark lands " sold" ef
fect the validity of the sale ordered. Playter v.
Cochran, 37 Iowa, 258.
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sion in the assessment of such property, shall affect in any manner the
legality of the taxes levied thereon, or affect any right or title to such
real property which would have accrued t o any party claiming or hold
ing under and by virtue of a deed executed by the treasurer as pro
vided for by this title, had the assessment of such property been i n all
respects regular and valid.1
SEC. 853. All taxes upon real estate shall, as between vendor and WHEN LIENS
purchaser, become a lien upon such real estate on and after the first
day of November in each year.
ch. no. a à. A

CHAPTER 2.
OF THE COLLECTION OF TAXES.
SECTION" 8 5 4 . Auditor's warrants shall be received by the county
treasurer in full payment of state taxes, and county warrants shall be
received at the treasury of the proper county for the ordinary county
tax, but money only shall be received for the school tax. Highway
taxes may be discharged and highway certificates of work done
received as provided by law.
SEC. 855. The county treasurers are authorized and required to
receive in payment of all taxes by them collected, together with the
interest and principal of the school fund, treasury notes issued as legal
tender by the government of the United States, and the notes issued
by the banks organized under, and i n accordance with, the conditions
of the act of the congress of the United States entitled, "An act to
provide a national currency secured by a pledge of United States stocks,
and to provide for the redemption thereof," approved February 25,

what

reCeiv-

^® t in pay"
R.°§ M.

Paiain legal
na'tfona^bank
notes.
Shk?3's 1 ' 1 0

1863.

SEC. 856. The treasurer of state is hereby required to receive of the same received
several county treasurers the above mentioned notes, in payment of ^yatt™a8Urero f
any claims the state may have against any county for any part of the same", $ 4.
permanent school fund, or for any taxes due the state; and the said
treasurer shall pay out said notes in redemption of outstanding audi
tor's warrants.
DISTRESS AND SALE.

SEC. 857. N o demand of taxes shall be necessary, but it is the duty when and how
of every person subject to taxation to attend at the office of the treas»•
urer, unless otherwise provided, at some time between the second Mon
day of November and the first day of February, and pay his taxes; and
if any one neglects to pay them before the first day of February
following the levy of the tax, the treasurer is directed to make the
same by distress and sale of his personal property, not exempt from
r
A tax sale will not be rendered invalid by an of such errors might in such case, be properly ex
error in the assessment or in the amount of the cluded. Eldridqe v. Kuehl, 27 Iowa. 160, S al
tax, provided any portion of the taxes for which ley v. Kuehl, 30 Id., ?75.
the land was sold was legal; and that evidence
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taxation,
and the tax list alone shall be sufficient warrant for such dis
tress.8
SEC. 858. When the treasurer distrains goods, and the owner shall
Notice of sole
given: expen
refuse
to give a good and sufficient bond for the delivery of said goods
ses : proceeds.
on the day of sale, he may keep them at the expense of the owner,
R. § 757.
and shall give notice of the time and place of their sale within five
days after the taking, in the manner constables are required to give
notice of the sale of personal property under execution; and the time
of sale shall not be more than twenty days from the day of taking, but
he may adjourn the sale from time to time, not exceeding five days in
all, and shall adjourn at least once when there are no bidders, and in
case of adjournment he shall put up a notice thereof at the place of
sale. Any surplus remaining above the taxes, charges of keeping, and
fees for sale, shall be returned to the owner, and the treasurer shall, on
demand, render an account in writing of the sale and charges.
SEC. 859. Immediately after the taxes become delinquent, each
Deputies: com
pensation : de
linquent lazes. county treasurer shall proceed to collect the same by distress and sale
Ch 173, §17, 9 of the personal property of the delinquent tax-payers, in the manner
6 . A.
Ch. 137, « 6> 12 prescribed in the preceding section, and for this purpose he shall,
G. A.
within sixty days after the taxes become delinquent, appoint one or
more deputies to aid and assist him in collecting the delinquent taxes
in his county. Each deputy só appointed, shall receive as compensa
tion for his services, and expenses, the sum of five per cent on the
amount of all delinquent taxes collected and paid over by him, which
percentage he shall collect from the delinquent, together with the
whole amount of delinquent taxes and interest; and in the discharge
of his duties as such assistant collector, should it become necessary to
make the delinquent taxes by distress and sale he shall be entitled to
receive the same compensation, in addition to the fiveper cent provided
for in this section, as constables are entitled to receive for the sale of
property on execution. But this section shall not apply, so far as it
authorizes the appointment of deputies, to any county in which town
ship collectors of taxes are elected, and the owners or agents of land
that has been sold for delinquent taxes shall have the same privilege
and extension of time for paying taxes as 'other tax-payers whose land
has not been so sold.
SEC. 860. If the treasurer, or his deputy, be resisted or impeded in
When treasurer
is resisted.
the execution of his office, he may require any suitable person to assist
B. § 758,
him therein, and if such person refuse the aid, he shall forfeit a sum
not exceeding ten dollars to be recovered by civil action in the name
of the county, and the person resisting shall be liable as in the case of
resisting the sheriff in the execution of civil process.
SEC. 861. In all cases of delinquent taxes, in any county where the
Taxes certified
to treasurer of
person upon whose property the same were levied, shall have removed
any other
into another county of the state, leaving no property within the county
county.
Ch. 190. § 1,13 where the taxes were levied, out of which the same can be made, the
G. A.
treasurer of the county where said taxes are delinquent, shall make
out a certified abstract of said taxes as they appear upon the tax book,
and forward the same to the treasurer of the county in which the
person resides, or has property, who is owing said taxes, whenever the
treasurer transmitting said abstract has reason to believe that said
taxes can be collected thereby.
• T h e b o a r d of s u p e r v i s o r s m a y e m p l o y a spec- i n t h e d i s c h a r g e of h i s d u t y ,
i a l a g e n t o r a t t o r n e y t o assist i n t h e collection of County, 5 0 I o w a , "254.
t a x e s n o t collectible b y t h e c o u n t y t r e a s u r e r

Wilhelm

v. Cedar
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SEO.862. T h e treasurer forwarding, and t h e one receiving, said
abstract, shall each keep a record thereof, and upon t h e receipt and
filing of said abstract in the office of t h e treasurer t o whom t h e same
is sent, i t shall have the f u l l force and effect of a levy of taxes i n t h a t
county, and the collection of the same shall be proceeded with i n t h e
same manner provided by law f o r the collection of other taxes.
SEC. 863. T h e officer collecting taxes so certified into another
county, shall, i n addition t o t h e penalties provided by law on delin
quent taxes, assess and collect the f u r t h e r penalty of twenty per cent
on the whole amount of such taxes, inclusive of t h e penalties thereon.
SEC. 864. T h e officer receiving said abstract, shall, whenever i n his
opinion t h e taxes are uncollectible, return the abstract with t h e i n 
dorsement thereon of "uncollectible," and i n case said taxes are col
lected, t h e officer receiving the same shall transmit t h e amount t o t h e
treasurer of t h e 'county where said taxes were levied, less t h e penalty
provided b y section eight hundred and sixty-three of this chapter.

Force a n d
effect o f .
Same, § 2.

Penalty.
Same, § 3.

Return made.
Same, § 4.

DELINQUENT—LIEN—PENALTY.

SEC. 865. On t h e first day of February, t h e unpaid taxes, of what
ever description, f o r t h e preceding year shall become delinquent and
shall draw interest as hereinafter provided; and taxes upon real prop
erty are hereby made a perpetual lien thereon against all persons ex
cept t h e United States and this state, and taxes due f r o m any person
upon personal property, shall be a lien upon any real property owned
by such person or t o which he may acquire a title. T h e treasurer is
authorized and directed t o collect the delinquent taxes by t h e sale of
a n y property upon which the taxes are levied, or a n y other personal
or real property belonging t o t h e person against whom t h e taxes are
assessed.'
SEC. 866. The treasurer shall continue t o receive taxes after they
become delinquent, until collected by distress and sale; b u t if they
are n o t paid before the first day of March, he shall collect, i n addition
t o the tax of each tax payer so delinquent, as a penalty f o r non-pay
ment, a t t h e rate of one per cent a month on t h e amount of t h e tax
f o r t h e first three months, two per cent f o r the second three months,
and three per cent a month thereafter. B u t t h e penalty provided by
this section shall n o t be construed t o apply, and shall n o t apply, upon
taxes levied by order of any court t o pay judgments on city or county
bonded indebtedness, and upon such taxes n o other penalty t h a n t h e
interest which such judgments draw shall be collected."
'A sale of land for taxes frees it in the hands
of the purchaser, from any and all liens thereon
for delinquent taxes for prior years. Preston v.
Van Oorder, 31 Iowa, 250; Bowman v. Thomp
son, 36 Id., 505; Hough v. Easley, 47 Id., 330.
Taxes upon personal property are a lien upon
any real estate owned or acquired by the tax
payer. Garrettson v. Scofield, 44 Id., 35; Cummings v. Easton, 46 Id., 183; Paulson v. Rule
et al., 49 Id., 576.
The deed of the county treasurer for real prop
erty sold for state and county purposes, does not
divest the property in the hands of a purchaser of

When delin
quent : liens o n
§754.
C h . 24, § 6, E x .
S., G. A .

Penaley a f t e r
delinquent.
C h . 173, S 18, 9
G. A .
Ch. 90, 13 O. A .

the lien of the city for unpaid city taxes, in a
city organized under special charter. Dennison
v. The City of Keokuk, 45 Iowa, 266.
A tax on personal property becomes a lien
upon real estate acquired by the tax payer sub
sequent to the assessment. Cwnmings v. Eas
ton, 46 Id., 183.
"Where penalties for non-payment of taxes
accrued, and commenced to run under the law
of the Revision of I860, which was repealed by
this section, the liability of the tax payer was
not affected by such repeal. The C. R. <£• M.
R. R'y Co. v. Carroll Co., 41 Iowa, 153, 190.
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(CHAPTER 2 9 , LAWS OF 1 8 7 4 . )
REMISSION OB' PENALTY AND INTEREST ON PERSONAL PROPERTY TAXES/

AN ACT to remit the penalty and interest on delinquent personal
property taxes in certain cases.
Code, § 815.
Where personal
property t a x
h a s n o t been
collected f o r
f o u r years»
board of super
visors t o re m it
penalties a n d
interest.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That in all cases where the county treasurer in any county in
this state has neglected for the term of four years, or more, to bring
forward the delinquent taxes on personal property, on the tax-books,
as required in section 845, chapter 1, title VI, of the code, or has for
four years or more neglected to collect said tax by distress and sale of
personal property or real estate, upon which said tax i s a lien, it shall
be the duty of the board of supervisors of the county to remit all of
the penalties and interest that may have accrued on such delinquent
taxes, on the payment by the person liable for the same of the origi
nal amount of such tax.
Approved March 18,1874.
(Took effect by publication in newspapers, April 5,1874.)
MISCELLANEOUS.

F o r m of r e 
ceipt : effect o f .
R . § 760.
C . 140. $ 1, 12
G. A.

State, county o r
school t a x paid
separately.
Treasurer a p 
port! n consoli
dated t a x a n d
make report.
Oh. 138, § 3, 13
G . A.

SEC. 867. The treasurer shall, i n all cases, make out and deliver to
the tax-payer a receipt, stating the time of payment, the description
and assessed value of each parcel of land, and the assessed value of
personal property, the amount of each kind of tax, the interest on
each, and costs, if any, giving a separate receipt for each year; and he
shall make the proper entries of such payments on the books of his
office. Such receipt shall be in full of the party's taxes for that year,
but the treasurer shall receive the full amount of any county, state, or
school tax, whenever the same is tendered, and give a separate receipt
therefor. w
SEC. 868. The treasurer of each county shall, on or before the
tenth day of each month, apportion the consolidated tax of each civil
township or independent school district i n his county, collected during
the preceding month, among the several funds to which it belongs,
according to the number of mills levied for each fund contained in

v
Where a tax payer, in writing tendered pay
This act is not in conflict with the state con
stitution as impairing the obligation of contracts. ment in full of certain specified taxes, and de
Beecher v. The Board of Supervisors, etc., f>0 manded receipts therefor, it was held, that such
tender suspended the running of interest upon
Iowa, 538.
the taxes embraced in the tender. Id.
w
The tax payer has the right to pay the full
A tax deed of an undivided interest i n real
amount of any one tax listed against him, while
refusing to pay others; and where a plaintiff estate, sold for taxes upon the whole, is invalid.
deposited a sum of money with the county treas Cragin v. Henry et al., 40 Id., 158.
Where lands omitted by the assessor or clerk
urer, with instructions not to apply i t to the
payment of certain specified taxes, and the treas have been placed upon the tax list by the treas
urer, receiving no further instructions, after the urer, penalties commence to run from the time
first of April used it pro tanto for the discharge when such entry was in fact made, if so placed
of the taxes which plaintiff had forbidden to be thereon after the time when the taxes would
paid: Held, that plaintiff was not bound by have become delinquent in case the lands had
the act of the treasurer, and that the money been regularly assessed and placed on the tax
should have been applied as directed by plain list at the proper time. The C., It. &• M. E. R.
tiff. The Iowa It. L. Co. v. Carroll Count;/, 39 Co. et al. v. Carroll County, 41 Id., 153, 175.
Iowa, 151.
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sayl consolidated tax, and having entered the amount of tax for each
fund, including other taxes collected during the preceding month,
upon his cash account, he shall report the amount of each distinct
tax to the county auditor, who shall charge him up with the same.
SEC. 869. The county auditor shall keep full and complete accounts
with the county treasurer, with each separate fund or tax by itself, in
each of which accounts he shall charge him with the amounts in his
hands at opening of such account, whether it be delinquent taxes,
notes, cash, or other assets belonging to such fund, the amount of
each tax for each year when the tax book is received by him, and all
additions to each tax or fund, whether by additional assessments, in
terest on delinquent taxes, amount received for peddlers' licenses or
other items, and shall credit the treasurer on proper vouchers, for
money disbursed, for double and erroneous assessments, including all
improper and illegal assessments, the correction or remission of which
causes a diminution of the tax, and for unavailable taxes, or such as
have been properly and legally assessed but which there is no prospect
of collecting.
SEC. 870. The board of supervisors shall direct the treasurer to
refund to the tax-payer, any tax, or any portion of a tax, found to have
been erroneously or illegally exacted or paid, with all interest and
costs actually paid thereon, and in case any real property subject to
taxation shall be sold for the payment of such erroneous tax, interest
or costs as above mentioned, the error or irregularity i n the tax may
at any time be corrected as above provided, and shall not affect the
validity of the sale, or the right or title conveyed by the treasurer's
deed, if the property was subject to taxation for any of the purposes
for which any portion of the taxes for which the land was sold was
levied, and the taxes were not paid before the sale, and the property
had not been redeemed from sale.1
1
Where lands are sold for more than the legal
tax due, the excess may be recovered from the
county treasury under this section. Harper ».
Sexton, 22 Iowa, 442; Rhodes ». Sexton & Son,
33 Iowa, 540.
And where a void, illegal, or erroneous tax
has been paid, the person paying the same is
entitled to recover the same back under this
section; and if the board of supervisors refuse
to order it refunded, he may bring an action
against the county. Lauman ». Des Moines
County, 29 Id., 310; Isbell ». Crawford County,
40 Id., 102.
Where a tax sale of land is made for an ag
gregate tax, a part only of which is illegal, such
illegal tax will not affect the validity of the sale,
or the right and title conveyed by the treasurer's
deed. Eldridge ». Kuehl, 27 Iowa, 169; Parker
v. Sexton & Son, 29 Id., 421; Sulley ». Kuehl,
30 Id., 275; Rhodes ». Sexton & Son, 33 Id.,
540.
To entitle one who has voluntarily paid taxes
to have the same refunded to him in accordance
w,ith this section the tax must be shown to be
erroneous or illegal in assessment or levy. An
action will not lie to recover from the county for
taxes, paid under a misapprehension in regard
to the ownership of the taxed property, where
the tax payer had full knowledge of all the facts
upon which his claim of title was based. The
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Auditor t o keep
a c c o u n t s : each
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R . § 761.
C h . 173, § 7 , 9
Q. A.

Treasurer t o re
f u n d taxes
w h e n directed
b y supervisors.
B . § 762.

Dubuque & S. C. R. Co. v. The Board of Su
pervisors, etc., 40 Id., 16.
A sale of land for taxes after they have been
paid, through mistake of the treasurer, is void,
and if the owner shall voluntarily redeem from
such sale, he cannot recover from t h e county
under this section the sum paid to redeem.
Morris v. The County of Sioux, 42 Id., 416.
A cause of action for the recovery from the
county of taxes illegally assessed, and paid in
ignorance of that fact, accrues a t the very mo
ment of payment, and the action is barred after
the lapse of five years from that time. Callanan
». Madison County, 45 Id.. 561.
I t is not necessary that the tax be adjudged to
be illegal or erroneous before the cause of action
accrues. Id.
While the provisions of chapter 171, laws of
1868, requiring a registration of voters were
mandatory and imperative, and a tax voted a t
an election where the voters had not registered,
to aid in the construction of a railroad was il
legal, yet a n action will not lie to compel the
county treasurer to refund the amount of the
tax after it has been collected and paid over to
the railroad company. Butler ». The Board of
Supervisors of Fayette County, 46 Id.. 326.
This section (870) of the code provides for the
refunding of a tax erroneously, though volun
tarily, paid, and if the board of supervisors,
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T A X SALE.
When a n d bow
made.
R . § 763.

SEC. 871. O n t h e first M o n d a y i n October i n e a c h year, t h e c o u n t y
treasurer i s required t o offer at public sale a t h i s office, all lands, t o w n
lots, o r other real property o n w h i c h taxes o f a n y description f o r t h e
preceding y e a r o r years s h a l l remain due and unpaid, a n d s u c h sale
shall b e made f o r and i n p a y m e n t of t h e total a m o u n t o f taxes, inter
ests and costs d u e a n d unpaid o n s u c h real p r o p e r t y .y
( F o r t h e g o v e r n m e n t o f t a x sales i n Lee c o u n t y , t h e f o l l o w i n g act
w a s passed:)
( C H A P T E R 4 6 , L A W S OF 1 8 7 4 . )
T A X SALES I N 1 E E COUNTY.

Title.

A N ACT t o amend chapter 2 , title V I , of t h e Code i n relation t o t a x
sales a n d redemption of property i n counties h a v i n g t w o c o u n t y
seats.

Code: title vl.
cb. 2.
Salee t o b e a t
place where
taxes a r e col
lectible.

SECTION 1 .
Be it enacted by the General Assembly
of the State of
Iowa, T h a t i n c o u n t i e s divided i n t o t w o districts f o r t h e collection of
taxes, and w h e r e there are t w o c o u n t y seats, t h e sales o f lands and
property f o r delinquent taxes, i n each collection district, shall be sold
a t t h e c o u n t y seat, o r place w h e r e t h e t a x e s f o r e a c h district are col
lected, and t h e deputy treasurer and t h e recorder o r h i s deputy, at s u c h
c o u n t y seat, o r place, s h a l l b e authorized, a n d are hereby declared
authorized and empowered, t o do and perform n i l t h e duties required of
t h e treasurer and auditor o f s u c h county.
SEC. 2. T h e records o f s u c h sales, and all matters a n d t h i n g s per
t a i n i n g t o t h e same, shall b e k e p t b y , and i n t h e office o f , t h e deputy

Recorder o r
deputy t o at
tend Bale with
deputy treas
urer.
Record, where
kept.

upon application for that purpose, refuse to re
fund, an action may be maintained against the
county therefor. Richards v. Wapello County,
48 Id., 507.
Where taxes to aid in the construction of a
railroad were voted in two or more townships in
a county, in one, after a part of the taxes had
been collected, the tax was declared illegal by
the supreme court, i t was held, that the treas
urer was not authorized to refund the illegal
taxes collected out of the taxes lawfully collected
from the other townships, and that mandamus
would lie to compel him to pay the latter over
to the company. The Ü. M. & M. It. Co. v.
Lowry, 51 Id., 486.
y A tax deed which recites that the sale was
begun and publicly held on the first Monday of
December, instead of the first Monday of October,
as provided by this section, is not void upon the
ground that it shows upon its face that the sale
was made a t a time not authorized by law.
When from any good cause, the property can
not be duly advertised and offered for sale on
the first Monday of October, he is authorized by
section 886 of the code, to make the sale on the
first Monday of the next succeeding month in
which it can be made. Eldridge v. Kuehl, 27
Iowa, 160.
The sale of land for taxes is required to be

made for all taxes of every description " f o r the
preceding year or years " then delinquent, and
the sale for the taxes of one year frees the land,
in the hands of the purchaser from any and
all liens thereon for delinquent taxes for prior
years. Preston v. Van Gorder, 31 Iowa, 250;
see also, Litchfield v. Hamilton County, 40 Id.,
on p. 69; Shoemaker v. Lacey, 45 Id., 422.
But the deed of the treasurer of lands sold for
state and county taxes does not divest the lien
for city taxes of a city organized under special
charter, which were due and unpaid at the time
of the sale. Dennison v. City of Keokuk, 45
Id., 266.
Nor will a sale for city taxes of one year, di
vest the lien of the city for unpaid taxes of prior
years. The lien of the city is prior to that of
the purchaser. Id.
A court of equity will not interfere to stay the
collection of taxes authorized by law, to which
the property is justly liable, on account of mere
irregularities. Conway r. Younlcin, 28 Id., 295;
Licthfield v. Hamilton County, 40 Id., on p. 69.
This section requires the county treasurer to
offer lands on which taxes are delinquent a t
public sale, and a t a time authorized by law, and
where neither of these requirements are observed
the sale will be invalid. Butler v. Delano, 42
Id., 350. To the same effect is Besore v. Dosh
et al., 43 Id., 211.
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treasurer and the recorder, or his deputy, as is required to be kept by
the treasurer and auditor.
SEC. 3. All property sold under the provisions of this act shall be
redeemed of the recorder or his deputy, and the certificate of redemp
tion so issued shall be countersigned by the deputy treasurer, and the
deputy treasurer and recorder or his deputy shall be authorized and
empowered to do and perform all the duties in relation t o such
redemption as is [are] required of the treasurer and auditor of the
county.
SEC. 4. A t the expiration of the time for redemption, as required
by sections 890, 891, 892, 893, 894, 895, chapter 2, title VI, of the code,
the deputy treasurer is hereby authorized to make, execute, acknowl
edge, and deliver good and sufficient deeds to the purchaser or holder
of the sale-certificate, and to do and perform all other acts and duties
required by law of the treasurer of the county in regard to the same.
SEC. 5. This act shall be in force and take effect from and after its
publication as prescribed by law.
Approved March 18, 1874.
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clause.

(CHAPTER 7 9 , L A W S OF 1 8 7 6 . )
TAX SALES.

A x ACT to authorize the sale of lands and town lots for taxes in cer
tain cases, for an amount less than the taxes, interest and costs
due thereon. [Additional to Code, chapter 2, title V I : " Of the
collection of taxes.'j
SECTIOX 1 . Be it enacted by the General Assembly of the State of
Iowa, That it shall be the duty of the several county treasurers of this
state, on the first Monday of October in each year, or [at] any
adjourned sale thereafter, to offer and sell at public sale, to the highest
bidder therefor, all lands and town lots which then remain liable to
sale for delinquent taxes, and which have heretofore been advertised
and offered at public sale and passed for want of bidders, for two or
more years, by giving general notice of such sale for six weeks previ
ous thereto in the official papers of each of their respective counties,
which said notice shall refer to and embrace the general provisions of
this a«t; and in case of redemption of any real estate sold under the
provisions of this act, the purchaser shall only receive the amount
paid and a pro rata proportion of the penalty, interests and costs.
SEC. 2. That in ascertaining the interest and penalties to be paid
upon the redemption of such real estate from such sale, the sum due
on any piece or parcel of real estate sold under and by virtue of the pro
visions of this act, shall be taken to be the full amount of taxes, inter
est and costs due on such parcel at the time of such sale; and all the
provisions of the revenue laws of Iowa, not inconsistent with this act,
shall apply to such sale, and to the redemption of any real estate sold
by virtue of this act; and the amount so paid for any parcel of real
estate shall be apportioned pro rata among the different funds to which
it belongs.
SEC. 3. The amount of taxes due on any real estate sold under the
provisions of this act, in excess of the amount for which the same was
sold, shall be credited, as unavailable tax, to the county treasurer, by
the county auditor, apportioning the amount among the different

Title.

County treas
u r e r o n first
Monday i n
October s h a l l
sell
lands hereto
f o r e advertized
a n d offered f o r
sale.

I n case of
redemption.
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funds to which the same belongs. The amount of such excess due to
funds belonging to the state, shall be reported by the county auditor
to the auditor of state as unavailable, who shall give the county credit
for the same.
Approved March 11, 1876.
Notice: what t o
contain.
R . * 764.
O h . 24, $ 5, E x .
8., 8G. À .

H o w published.
B . § 764.
C h 115, § 2 , 1 0
Or. A .
C h . 103,11 G . A .
C h . 11, 14 G . A .

Cost of publica
tion: notice
fiiid.
R . I 764.
C h . 24, § 4, E x .
8 , 8 G . A.
C h . 11, § 2, 10
G. A.
C h . 173, § 10, »
Or. A .

SEC. 872. The notice to be given of such sale shall state the time
and place thereof, and contain a description of the several parcels of
real property to be sold for the delinquent taxes of the preceding year,
and such real property as has not been advertised for the taxes of pre
vious years and on which the taxes remain due and delinquent, and
the amount of taxes and amount of interest and costs against each
tract, and the2 name of the owner, when known, or person, if any, to
whom taxed.
SEC. 873. The county treasurer shall give such notice by causing
the same to be published once in each week for three successive weeks,
the last publication to be at least one week prior to the day of sale, in
some newspaper printed in such county, if any such there be, or if not,
then in the nearest newspaper in this state having a general circula
tion in such county; and also by causing a copy of such notice to be
posted on the door of the county court house at least four weeks before
the day of sale. But no newspaper shall be selected unless it has two
hundred regular weekly subscribers, and has been regularly printed
and published for at least three months preceding the fifteenth of Sep
tember of said year in the same county, and has had at least twenty
actual subscribers in the county wherein the delinquent property is
situated, for at least three months preceding the fifteenth of September
of that year. And in all cases where the treasurer may doubt the
qualifications of any paper as above fixed, he shall require proof thereof
by the affidavit of the publisher.1
SEC. 874. The treasurer shall charge and collect, in addition to the
taxes and interest, a sum. not exceeding twenty cents on each tract of
real property advertised for sale, which sum shall be paid into the
county treasury, and the county shall pay the costs of publication, but
in no case shall the county be liable for more than the amount charged
to the delinquent lands for advertising, and if the treasurer cannot
procure the publication of said notice for that sum, or, if for any other
reason the treasurer is unable to procure the publication of said notice,
he shall post u p written notices of said sale in four of the most public
places in his county four weeks before sale, and notice so given shall
have the same force and effect as though the same had been published
in a newspaper. I n that case, he shall, before making such sale, file
in the office of the auditor of his county, a copy of said notice with
his certificate indorsed thereon, setting forth that said notice had been
posted u p in four of the most public places in his county four weeks
before the sale, which said certificate shall be subscribed by him and
sworn to before said auditor, and shall be presumptive evidence of the
facts therein stated. a

1
A s to the effect of sales of several tracts at
one sale for the gross amount of taxes due see
ante, note to section 826.
1

Where real property has been once duly ad
vertised for sale for taxes, the sale thereof may
be made a t any time thereafter, pursuant t o
adjournments regularly made, and need not be

again advertised.
429

Hurley

v. Street, 29 Iowa,

2
Under this section, the treasurer is authorized
to collect of delinquents, twenty cents for each
tract advertised. McClintoclc v. Sutherland, 35
Iowa, 487.
But where several lots or tracts are assessed
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SEC. 8 7 5 . T h e c o u n t y treasurer shall, a t h i s office o n t h e d a y o f
t h e sale, a t t h e h o u r o f t e n o'clock i n t h e f o r e n o o n , offer f o r sale, s e p 
arately, e a c h tract o r parcel o f real p r o p e r t y advertised f o r sale, o n
w h i c h t h e t a x e s a n d c o s t s s h a l l n o t h a v e been paid. 3
SEC. 876. T h e p e r s o n w h o offers t o p a y t h e a m o u n t o f t a x e s d u e
o n a n y parcel o f land, o r t o w n l o t , f o r t h e s m a l l e s t p o r t i o n o f t h e
s a m e i s t o b e considered t h e purchaser, a n d w h e n s u c h p u r c h a s e r s h a l l
designate t h e p o r t i o n o f a n y tract o f l a n d o r t o w n l o t f o r w h i c h h e
w i l l p a y t h e w h o l e a m o u n t o f t a x e s assessed a g a i n s t a n y s u c h t r a c t o r
l o t , t h e p o r t i o n t h u s designated shall, i n a l l cases, b e considered a n
undivided portion. I n all cases w h e r e t h e h o m e s t e a d i s l i s t e d s e p a 
rately as a homestead, i t s h a l l b e liable o n l y f o r t h e t a x e s t h e r e o n . 4
SEC. 877. T h e treasurer s h a l l c o n t i n u e t h e sale f r o m d a y t o d a y a s
l o n g as t h e r e are bidders, o r u n t i l t h e t a x e s are a l l paid.'
SEC. 878. T h e person p u r c h a s i n g a n y parcel o r p a r t t h e r e o f s h a l l
f o r t h w i t h p a y t o t h e treasurer t h e a m o u n t o f t a x e s a n d c o s t s c h a r g e d
thereon, a n d o n f a i l u r e t o d o so, t h e said parcel s h a l l a t o n c e a g a i n b e
offered a s i f n o s u c h sale h a d b e e n made. S u c h p a y m e n t s m a y b e
m a d e i n t h e s a m e f u n d s receivable b y l a w i n p a y m e n t o f t a x e s .
SEC. 8 7 9 . A n y p e r s o n o w n i n g o r c l a i m i n g lands, o r t o w n l o t s ,
advertised f o r sale a s aforesaid, m a y p a y t o t h e c o u n t y treasurer, a t
a n y t i m e b e f o r e t h e sale t h e r e o f , t h e t a x e s d u e t h e r e o n w i t h i n t e r e s t ,
c o s t o f advertising, a n d all t h e c o s t s w h i c h m a y h a v e accrued u p t o
t h e time of such payment.
together, a gross amount of tax levied thereon,
and so advertised, they will be regarded as con
stituting but one tract, and liable for but one
advertising fee. Id.
When taxes are delinquent upon a whole sec
tion, belonging to one owner, and lying in one
contiguous body, i t is the duty of the treasurer
t o advertise the whole tract in a single descrip
tion, and not divide i t u p into sixteen descrip
tions. The C. R. & M. It. E. Co. et al. v. Car
roll County, 41 Id., 153.
• See Martin v. Cole, 38 Iowa, 141, as to what
constitutes a separate " tract or parcel " of real
property.
As to what constitutes a sale as required by
t h e statute, see Butler v. Delano, 42 Id., 350.
4
Where, under the laws in force a t the date
of the levy of a tax, the homestead is exempt
from sale for any taxes except those levied
thereon, though not separately listed, a subse
quent change i n the law will not affect t h e right
of the owner. A t a sale made for the taxes
thereon the homestead could not b e sold in con
nection with other lands, in such manner as to
compel the owner to pay the taxes assessed upon
such other lands in order to save his homestead
from absolute loss. Penn v. Clemans, 19 Iowa,
372.
A sale of a tract of land, part of which consti
tutes the homestead of the delinquent tax-payer,
is under this section, void in loto. Stewart v.
Corbin, 25 Id., 144. Following Penn v. Clem
ans, supra. B u t see Salter v. The City of
Burlington, 42 Id., 531, where it is held that, t o
exempt the homestead from liability for taxes

Hour and place
of sale.
R . § 765.

Purchaser:
homestead
liable.
R. § 766.
Ch. 173, § 9, 9 G.
A.

Sale continued.
R. § 767.
Re-sale.
R . § 768.

Owner may pay
before Bale.
R . \ 769.

accruing upon other property, i t must b e listed
separately as a homestead. That t h e homestead
is the only real property of t h e tçix-payer does
not relieve him from t h e necessity of listing i t
separately, in order t o thus limit its liability.
This last case was decided upon the law of the
Revision of 1860, section 759 of which provided
t h a t the taxes due from any person upon personal
property should be a lien upon any real estate
owned by such person.
6
Where a tax deed, regular in form, recited
t h a t the land was sold January 4, and t h e treas
urer testified that the sales of land in the county
for delinquent taxes begun upon t h a t day, and
were continued from day t o day until t h e 18th,
and that h e entered all t h e sales as of t h e date
of the commencement; i t was held t h a t a sale of
land a t any time during t h e continuance of t h e
sale was valid, and t h a t the recording of t h e
sale as of t h e first day did not impair t h e title.
Phelps v. Meade et al., 41 Iowa, 470.
Where the treasurer anounced t h a t t h e sale
of lands for delinquent taxes would be adjourned
from day to day and posted a notice to t h a t
effect, but instead of resuming t h e sale, and ad
journing i t to the following or any day there
after, h e made no further offer of t h e lands for
sale until the agent of t h e purchaser handed h i m
a list of tracts, and offering in behalf of t h e per
son whose name was set opposite each tract t o
take the same for the taxes delinquent thereon,
and t h e treasurer struck off the entire list a s this
indicated: Held, t h a t the sale was invalid a n d
should be set aside. Butler v. Delano, 42 Id.,
350.
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SEC. 880. I n all advertisements for the sale of real property for
taxes, and in entries required to be made by the county auditor, treas
urer, or other officer, letters and figures may be used as they have been
heretofore, to denote townships, ranges, sections, parts of sections,
lots, blocks, date, and the amount of taxes, interest, and costs. And
no irregularity or informality in the advertisement shall affect in any
manner the legality of the sale, or the title to any real property con
veyed by the treasurer's deed under this chapter, but, in all cases, the
provisions of this chapter shall be sufficient notice to owners of the
sale of their property."
SEC. 881. The treasurer shall obtain a copy of said advertisement,
together with a certificate of the due publication thereof, from the
printer or publisher of the newspaper in which the same shall have
been published, and shall file the same in the office of the county
auditor, and such certificate shall be substantially in the following
form:
I, A B, publisher (or printer) of the
,a
newspaper
printed and published in the county of
, and state of Iowa, do
hereby certify that the foregoing notice and list were published in said
newspaper once in each week for three successive weeks, and the last
of which publications was made on the
day of
, A.
D. 18
, and that copies of each number of said paper in which said
notice and list were published, were delivered by carrier or transmitted
by mail to each of the subscribers to said paper, according to the ac
customed mode of business in this office.
A — — B
,
Publisher (or printer) of the
STATE OF IOWA,
)
COUNTY, J

*

The above certificate of publication was subscribed and sworn to
before me by the above named A B, who is personally known to me
to be the identical person described therein, on the
day of
, A. D. 1 8 . . . .
C
D
,
County Auditor
county, Iowa.
Auditor to at*
tend salee :
duty: treasurer
to keep record.
R. $ 772.

SEC. 882. The county auditor shall attend all sales of real property
for taxes made by the treasurer, and make a record thereof in a book
to be kept by him for that purpose, therein describing the several
parcels of real property on which the taxes and costs were paid by the
purchaser, as they are described in the list or advertisement on file in
his office, stating in separate columns the amount as obtained from
the treasurer's tax list, of each kind of tax, interest, and costs for each
tract or lot, how much and what part of each tract or lot was sold, to
whom sold, and date of sale. The treasurer shall also keep a book of
sales in which, a t the time of sale, he shall make the same records.
He shall also note in the tax list, opposite the description of the prop
erty sold, the fact and date of such sale.'

• I n addition to the rule of liberal construction
(code § § 45, 2528) the revenue law in this and
other sections provide that any irregularity, in
formality, error, etc., shall not affect the validity
of the proceedings, or the title derived there

under. (See code § § 852, 880, 903, 904.) Per
COLE, CH. J., in McCready v. Season <fc Son, 29
Iowa, 380.
* See Boardman v. Bourne, 20 Iowa, on p .
136, where this section, with others, is cited.
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SEC. 883. W h e n all the parcels of real property advertised for sale sale adjourned,
shall have been offered, and a portion thereof shall remain unsold for R " s 778want of bidders, the treasurer shall adjourn the sale to some day not
N
exceeding two months from the time of adjournment, due notice of
which day shall be given at the time of adjournment, and also by
keeping a notice thereof posted in a conspicuous place in the treasur
er's office; but no further advertisement shall be necessary. On the
day fixed for the re-opening of the sale, the same proceedings shall be
had as provided hereby for the sale commencing on the first Monday
of October. And further adjournments shall be made from time to
time, not exceeding two months, and the sales shall be thus continued
until the next regular annual sale, or until all the taxes shall have
been paid. 8
SEC. 884. If any treasurer or auditor shall fail to attend any sale Penalty on
of lands as required by this chapter, either in person or by competent
deputy, he shall be liable to a fine of not less than fifty nor more than failure or duty,
three hundred dollars, to be recovered by an action in the district E " s 774court against the treasurer or auditor, as the case may be, and his
bondsmen. And if such officer or deputy shall sell, or assist in sell
ing, any real property, knowing the same to be not subject t o taxa
tion, or that the taxes for which the same is sold have been paid, or
shall knowingly and willfully sell, or assist in selling, any real prop
erty for payment of taxes to defraud the owner of such real property,
or shall knowingly and willfully execute a deed for property so sold,
he shall be liable to a fine of not less than one thousand nor more
than three thousand dollars, or to imprisonment not exceeding one
year, or to both fine and imprisonment, and to pay the injured party
all damages sustained by any such wrongful act, and all such sales
shall be void.
SEC. 885. If any county treasurer or auditor shall hereafter be, SAME.
either directly or indirectly, concerned in the purchase of any real R- §m <
property sold for the payment of taxes, he shall be liable to a penalty
of not more than one thousand dollars, to be recovered in an action i n
the district court, brought in the name of the county against such
treasurer or auditor, as the case may be, and his bondsmen; and all
such sales shall be void.1
SEC. 886. I f , from neglect of officers to make returns, or from any SALE T
A A
N
Y
other good cause, real property cannot be duly advertised and offered °th|r77l¿™8for sale on the first Monday of October, the treasurer shall make the sale
on the first Monday of the next succeeding months in which it can be
made, allowing time for the publication as provided in this chapter.*
8
The sale may be adjourned from time to
Such a sale, however, is not absolutely void,
time without re-advertising, where the. lands but voidable only, and the fraud of the ofiBcer
have been once duly advertised. Hurley v. will not defeat the title based thereon when held
Street, 29 Iowa, 429.
by a subsequent purchaser for value without
pr0CeedÍngS mstltuted
• I f the treasurer is himself the purchaser at ^ e f o r P ° n
tax sale, or is directly or indirectly interested or
concerned in such purchase, the sale is void.
*A tax deed which recites that the sale was
Per WRIGHT, J., in Henderson v. Oliver, 28 begun and publicly held on the first Monday of
Iowa, 20.
_ December instead of the first Monday of OctoSo also the deputy of the county treasurer is ber, as directed in section 883 of the code is not
prohibited from acquiring an interest in lands void upon the ground that it shows on its face
sold at tax sale, and where he entered upon the that the sale was made at a time not authorized
books a sale as made to a person who was not by law. Section 886 authorizes a sale on the
present, and who subsequently assigned the first Monday of the next succeeding month after
certificate to him, i t was held to be invalid. October for good cause. Eldridge ». Kuehl, 27
Ells v. Peck et al., .45 Id., 112.
Iowa, 160; Love v. Welch et al., 33 Id., 192.
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H o w made :
what contain*
R . § 777.

Certificate us*
signablq.
ft. % 778.
Ch. 173, § 12, 9

G. A.

"When pur
chaser pays
subsequent
taxes.
C h . 100, § 1, 10

É< A.

SEC. 887. The county treasurer shall make out, sign, and deliver
to the purchaser of any real property sold for the payment of taxes as
aforesaid, a certificate of purchase, describing the property on which
the taxes and costs were paid by the purchaser, as the same was
described in the records of sales, and also how much and what part of
each tract or lot was sold, and stating the amount of each kind of tax,
interest, and costs for each tract or lot for which the same was sold,
as described in the records of sales, and that payment had been made
therefor. If any person shall become the purchaser of more than one
parcel of property, he may have the whole included
in one certificate,
but each parcel shall be separately described.1
SEC. 888. The certificate of purchase shall be assignable by indorse
ment, and an assignment thereof shall vest in the assignee, or his legal
representative, all the right and title of the original purchaser; and
the statement in the treasurer's deed of the fact of the assignment
shall be presumptive evidence of such assignment. I n case said cer
tificate is assigned, then the assignment of said certificate shall be
placed on record in the office of the county treasurer in the register
of tax sales.b
SEC. 889. The county treasurer shall also make out, sign, and
deliver to the purchaser of any real property sold for taxes aforesaid,
duplicate receipts for any taxes, interest, and costs, paid by said pur
chaser, after the date of said purchase for any subsequent year or
years, one of which receipts said purchaser shall present to the county
auditor, to be by him filed in his office, and a memorandum thereof
entered on the register of sales. And if he neglect to file such dupli
cate receipt with the auditor before the redemption, such tax shall not
be a lien upon the lands, and the person paying such tax shall
not
be entitled to recover the same of the owner of such real estate.0
BEDEMPTIOW.

SEC. 890. Real property, hereafter sold under the provisions of
A.173' S 13 ' 9 this chapter, may be redeemed at any time before the right of redempcL ¿o, 13 a. A. tion is cut off, as hereinafter provided, by the payment to the county

HOW EFFECTED.

» T h e " certificate of sale " for taxes made b y to another, the assignment not being recorded,
the treasurer and delivered t o the purchaser a t and after three years from t h e date of the sale,
t h e tax. sale, i s competent evidence t o show t h e but before the execution of t h e treasurer's deed,
manner of sale, etc., w h e n offered b y either executed a quit-claim deed to the prior owner
party i n a controversy as to the sufficiency of the of the property, held, that the quit-claim deed
t a x title; but where there i s a difference between conveyed no title, a n d that the assignment of
thecertificate
certificatewwa as svalid.
valid. Smith v. Stephenson,
such certificate and the record of sale, the former the
45 Id., 645.
must yield to the latter. McCready v. Sexton
& Son, 29 Iowa, 356.
c
I f t h e purchaser of land a t tax sale shall
11
T h e assignee of a t a x certificate acquires n o fail to file with the auditor duplicate receipts for
reater right than the original purchaser, and any subsequent taxes upon such land, paid by
i s title i s subject to all informalities attending him, the taxes s o paid do not become a l i e n upon
t h e land, and the reimbursement of the tax pur
t h e sale. Watson v. Phelps, 4 Iowa, 482.
One w h o holds under a quit-claim deed from chaser therefor i s not a condition of redemption.
t h e assignee of a tax certificate which i s void Kennedy v. Bigelow et al., 4 3 Iowa, 74.
W h e n the title to real estate i s in controversy,
for fraudulent combination of bidders, i s not en
titled t o protection as an innocent purchaser. and t h e taxes thereon are voluntarily paid by
T h e grantee in a quit-claim deed not being re one of the parties t o t h e controversy whose
garded a s a bona fide purchaser without notice claim i s afterward adjudged to be invalid, he
cannot recover the amount, so paid from the
o f outstanding equities. Id.
Where a tax purchaser assigned his certificate owner. Garrigan v. Knight, 47 Id., 525.

G
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auditor o f t h e proper c o u n t y , t o b e h e l d b v h i m subject t o t h e order
o f t h e purchaser, o f t h e a m o u n t f o r w h i c h t h e same w a s so l d a n d
t w e n t y per c e n t u m o f s u c h a m o u n t immediately added as a pen a l t y ,
w i t h t e n per c e n t interest p e r a n n u m o n t h e w h o l e a m o u n t t h u s m a d e
f r o m t h e day o f sale, and also t h e a m o u n t o f all taxes, interest, a n d
c o s t s paid f o r a n y subsequent y e a r o r years, a n d a similar p e n a l t y o f
t w e n t y p er c e n t u m added as before o n t h e a m o u n t o f t h e p a y m e n t f o r
e a c h subsequent year, w i t h t e n p e r c e n t interest p e r a n n u m o n t h e
w h o l e o f s u c h a m o u n t or a m o u n t s f r o m t h e day o r days o f p a y m e n t ,
u n l e s s s u c h subsequent t a x e s shall h a v e b e e n paid b y t h e p e r s o n f o r
w h o s e benefit t h e redemption i s made, w h i c h f a c t m a y b e s h o w n b y
t h e treasurer's receipt; and provided further, t h a t s u c h p e n a l t y f o r
t h e n o n - p a y m e n t o f t h e taxes of a n y s u c h subsequent year or years shall
n o t attach, u n l e s s s u c h subsequent t a x o r t a x e s shall h a v e remained
unpaid u n t i l t h e first day of M a r c h a f t e r t h e y b e c o m e due, s o t h a t
t h e y h a v e become delinquent, n o r shall a n y o f said penalties a p p l y i n
t h e cases m e n t i o n e d i n t h e last clause o f s e c t i o n e i g h t hundred a n d
sixt y- s i x o f t h i s chapter. d
d
Under section 13, chapter 173, laws of 1862,
a penalty of thirty per cent was added to the
amount of the bid and had to be paid by the
purchaser in making redemption, and the same
penalty was also added to subsequent taxes paid
by the purchaser. Mulligan v. Hintrager, 18
Iowa, 171.
The wife has such an interest in the homestead
owned by her husband as to entitle her to re
deem the same from tax sale. And, uruler the
revision (section 779), this right continued until
one year after she became discovert. Pfiffner v.
Krapfel, '28 Id., 27; Adams v. Beale, 19 Id., 61.
A person whose land had been sold for taxes,
upon hearing of it, went to the clerk to redeem
the same, who finding the record of a second
sale that had been subsequently made, by mis
take, for the taxes of the same year, and never
having observed the other sale, advised the
owner that it required a certain amount to re
deem, which was thereupon paid by him, the
clerk delivering to him a certificate of redemp
tion from such second sale. The owner had no
knowledge of but one sale, and he intended to,
and supposed he was, redeeming from a valid
sale. Held, that on these facts the owner was
entitled to redeem after the period of redemp
tion had expired, on the ground of mistake of
fact, upon his paying to the holder of the tax
deed the redemption money with penalty and
interest. Noble v. Bullis, 23 Id., 559.
The law authorizing redemption from tax
sales is to be liberally construed in favor of the
land owner whose estate will be divested by the
sale. The Corning Town Co. v. Davis, 44 Id.,
622; Rice v. Nelson, 27 Id., 14*3; Adams v.
Beale, 19 Id., 61; Burton p. Hintrager, 18 Id.,
348.
I t is the duty of the proper officer to impart
correct information to parties applying to redeem
from tax sales, and their mistake, error or neg
ligence, will support the right of redemption
after the execution of the tax deed. Corning
Town Co. v. Davis, 44 Id., 622.

If a land owner pays, tenders, or in good faith
and without negligence attempts t o pay his
taxes and fails, through the fault of the officers
charged with the duty of receiving the money
and making the proper records, a sale and deed
of the land will not be upheld. Id.
The agent of a person who owned several
parcels of land left with the clerk a sum of
money with directions that the clerk and treas
urer examine the tax records, ,pay all taxes due
upon the principal's lands and redeem from tax
sales of the same, if any had been made; they
subsequently returned to him a portion of the
money, with certain tax receipts and the assur
ance that there was no record of tax sale, that
the sale to the defendant not being discovered
until he demanded a deed; held, that the agent
was justified in relying upon the assurance of
the officers that no sale had been made, and
that the owner was not chargeable with negli
gence in failing to discover the facts of the sale.
DAY, J . , dissenting. Id.
This case, though not expressly, yet virtually
overrules Bolinger v. Henderson, 23 Iowa, lt>j,
which was a case where the plaintiff upon learn
ing that his lot had been sold tor delinquent
taxes, applied within the term of redemption to
the clerk, and informed him that he desired to
redeem the lot from all tax sales, whereupon
the clerk issued to him a certificate of redemp
tion from a sale made in a subsequent year t o
the sale in question, and assured him tliat was
all there was against the lot, and it was held
that upon these facts the plaintiff was not enti
tled to redeem after the expnation of the period
therefor. See dissenting opinion of DAY, J . , in
Corning Town Co. v. Davis, 44 Id., on p. 634.
That the owner of land failed to pay the taxes
or redeem from tax sale, through oversight or
under the belief that the taxes had been paid,
will not relieve him from the effects of his omis
sion, or warrant the setting aside of the sale.
These are not mistakes from the effect of which

$22
Certificate of
redemption.
B . § 780.

countersigned
by treasurer.
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SEC. 891. The county auditor shall, upon application of any party
to redeem any real property sold under the provisions of this chapter,
and being satisfied that such party has a right to redeem the ^ame,
and upon the payment of the proper amount, issue to such party a
certificate of redemption setting forth the facts of the sale substan
tially as contained in the certificate of sale, the date of the redemption,
the amount paid, and by whom redeemed, and he shall make the proper
entries in the book of sales in his office, and shall immediately give
notice of such redemption to the county treasurer. Such certificate of
redemption shall then be presented to the treasurer, who shall coun
tersign the same and make the proper entries in the books of his office,

equity will grant relief. Playter v. Cochran, 37
Id., 258.
The owner in fee simple of land which has
been sold for taxes is only entitled t o redeem
within three years from the sale, and cannot
insist upon t h a t right after the period has ex
pired, whether a deed has been made or not.
Pearson v. Robinson, 44 Id., 413.
Since land cannot be twice sold for taxes a t
t h e same sale, although the taxes be delinquent
thereon for two years, and the second sale being
invalid, the purchaser is not entitled to a deed,
and redemption therefrom is not necessary.
Shoemaker v. Lacy, 45 Id., 422; same case, 39
Id., 277.
A mortgagee has such an interest in property
sold for taxes as entitles him to redeem. Floyd
v. Bunce, 41 Id., 660.
An agreement between the purchaser a t tax
sale and t h e owner, t h a t the latter shall b e
allowed further time for redemption, is a valid
one, and may be enforced. Interest a t ten per
cent per annum upon taxes paid and penalties,
from the time the agreement was made, may be
collected by t h e purchaser. Shoemaker v. Porter
et ux., 41 Id., 197.
A tax deed made after the owner had paid t o
t h e clerk t h e amount necessary t o redeem'from
the sale, is unauthorized and void. The failure
of the clerk t o notify the treasurer will not de
feat t h e redemption. Fenton v. Way et al., 40
Id., 196.
The failure of t h e county treasurer (now aud
itor) to make t h e proper entry of a redemption
of land from tax sale will not invalidate the
redemption. Byington v. Bookwalter, 7 Id., 512.
Where a tax deed was issued by mistake after
redemption, and the purchaser had paid subse
quent taxes, h e was held entitled to recover the
taxes so paid with six per cent interest thereon,
tender of t h e same having been made by the
owner. Id.
Redemption from a tax sale will not remove
t h e lien of a former sale for delinquent taxes,
and the rights of the purchaser a t the former
sale will not be affected by the redemption from
the subsequent one. Gray v. Coan et al., 40
Id., 327.
A purchaser of lands which had been sold for
taxes prior to his purchase, is not entitled to
redeem on the ground that after the transaction
he had asked the treasurer if there were unpaid
taxes, and was informed there were none, a t the

same time making no inquiry as to tax sales.
Moore v. Hamlin, 38 Id., 482.
A person having no interest in the land has
no right to redeem it from tax sale; and a re
demption by such person does not divest the
title of the tax purchaser, or inure to the benefit
of the prior owner. Penn v. Clemans, 19 Id.,
373; Byington v. Bookwalter, 7 Id., 512.
A party holding a deed for an unassigned
right of dower in certain real estate has such an
interest therein as entitles him to redeem the
same from tax sale. And h e may thus redeem
not merely a part, or t o the extent of his dower
interest, but t h e whole estate. Rice v. Nelson,
27 Id., 148.
I t may be laid down as a general rule t h a t
any right, whether in law or equity, whether
perfect or inchoate, in possession or action, or
whether in the nature of a charge or incumbrance
on t h e land, amounts to such ownership as will
entitle the party holding it to redeem the land
from tax sale. Id. See, also, Adams v. Beall
et ux., 19 Id., 61.
The heir of a mortgagee of real estate has
such an interest therein as entitles him to re
deem the land from a tax sale made for delin
quent taxes thereon, a t any time within one
year after attaining his majority. Burton i>.
Hintrager, 18 Id., 348.
A tender of a sum of money for the purpose
of redemption of land from tax sale, is an ad
mission that the amount tendered is due, and is
a waiver of any irregularity in the assessment
or sale. Id. See, also, Brayton v. Delaware
County, 16 Id., 44.
The purchaser of real estate a t tax sale, can
not recover of the owner the repayment of taxes
paid after the redemption thereof. Byington v.
Allen, 11 Id., 3 ; Same v. Walsh, Id., 27.
A n acceptance by the tax purchaser of the
amount paid by the owner to the treasurer to
redeem lands from tax sale, operates as a ratifi
cation of the act of the officer i n issuing a cer
tificate of redemption. Byington v. Hampton,
13 Id., 23.
The time of redemption of lands sold for
taxes, is governed by the law under which it
was sold, and not that under which it was as
sessed. Negus v. Yancey & Smith, 22 Id., 57.
Where in a proceeding to redeem from tax
sales i t was found that one of the sales was in
valid by reason of several tracts having been
sold together, while the other sales were valid,
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a n d n o certificate o f redemption shall b e h e l d as evidence o f s u c h
redemption w i t h o u t s u c h signature o f treasurer.®
SEC. 892. I f real property of a n y m i n o r o r l u n a t i c i s sold f o r taxes,
t h e s a m e m a y b e redeemed a t a n y t i m e w i t h i n o n e y e a r a f t e r s u c h dis
ability i s removed, i n t h e m a n n e r specified i n t h e f o l l o w i n g section, o r
s u c h redemption m a y b e made b y t h e guardian o r l e g a l representative
under s e c t i o n e i g h t hundred a n d n i n e t y , a t a n y t i m e b e f o r e t h e deliv
e r y of t h e deed.
SEC. 893. A n y person entitled t o redeem l a n d s sold f o r t a x e s a f t e r
t h e delivery o f t h e deed, shall redeem t h e s a m e b y a n equitable a c t i o n
i n a court o f record, i n w h i c h all persons c l a i m i n g a n interest i n t h e
l a n d derived f r o m t h e t a x sale, as s h o w n b y t h e record, shall b e m a d e
defendants, a n d t h e courts s h a l l determine t h e r i g h t s , claims, a n d
interest of t h e several parties, i n c l u d i n g l i e n s f o r t a x e s a n d c l a i m s f o r
i m pr ov emen t s made o n t h e land b y t h e person c l a i m i n g u n d e r t h e t a x
title. A n d n o person shall b e allowed t o redeem l a n d sold f o r t a x e s i n
the plaintiff was held to the payment of the
amount of legal taxes paid by defendant, with
interest thereon a t six per cent, under the in
valid sale; and the statute penalty and interest
thereon in the valid sales, together with the
subsequent taxes paid by the defendant. Curl
». Watson, 25 Id., 35.
A payment to the auditor, by the owner of
land sold for taxes, of the amount necessary to
redeem from the sales of two years, has the
effect to redeem from both sales, notwithstand
ing the auditor fails to issue a certificate show
ing a redemption from 'both, and the treasurer
executes a deed under the sale not recited in the
certificate. Corbin ». Stewart, 44 Id., 548.
In redeeming but a part of lands sold in gross,
the purchaser, or the clerk [auditor] when act
ing m his stead, has the right to demand only
the money paid a t the tax sale for the part re
deemed, with the penalties and interest thereon,
regardless of the fact whether the property was
assessed and taxed a t more or less than its ac
tual relative value. Penn ». Clemons, 19 Id.,
373.
Where one sale was invalid because of several
parcels heing sold together, while the other
sales were valid, it was held that the plaintiff
must pay the amount of legal taxes paid by de
fendant under the first sale, with six per cent
interest theron ; and must also pay the statute
penalty and interest upon the other sales and
subsequent taxes paid by defendant. Id.
' The county treasurer has no right to disre
gard the act of the county auditor in permitting
redemption from tax sale to be made, and to ex
ecute a tax deed after such redemption; and an
action will not lie against the treasurer for a re
fusal to execute a deed to the purchaser in such
case. Hartman v. Anderson, 48 Iowa, 309.
1
The right of a minor to redeem, after at
taining his majority, lands sold a t tax sale during
his minority, is limited to his own interest
therein, and does not extend to that of other
owners or tenants in common holding interests
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Minors a n d
lunatics.
C h . 173, § 14, 9
G . A.
C h . 124, $ 2, 11
G. A.

H o w redeemed
a f t e r deed
made.
C h . 124, § 1, 11
G . A.
C h . 124.14 G . A .

with him. Jacobs ». Porter et al., 34 Iowa, 341;
Stout ». Merrill, 35 Id., 47.
I t was held in Curl ». Watson, 25 Iowa, 35,
that a person owning any interest in real prop
erty subject to redemption from tax sale, inigfit
redeem the whole property; and that the pur
chaser could require him to redeem the whole,
if any. See, also, Meyers ». Copeland, 20 Id.,
22; Burton v. Hintrager, 18 Id., 348. The ap
parent conflict with these cases is explained by
COLE, J . , in Jacobs v. Porter, supra. See, also,
Miller ». Porter, 35 Id., 166.
This section gives to minors the right to re
deem their lands sold for taxes, after the deed
has been made. Tollman ». Cooke, 39 Id., 402.
The minor must be the owner of t h e lands
sold for taxes at the time of such sale to be enti
tled to an extension of the time of redemption
beyond the three years prescribed by law. A
subsequently acquired title does not invest a
minor with such right. Burton ». Hintrager,
18 Id., 348.
As the law stood under section 779 of t h e re
vision of 1860, a married woman was permitted
to redeem her lands sold for taxes a t any time
within one year after the termination of her cov
erture. Myers ». Copeland et al., 20 Id., 22;
Pfiffner ». Krapfel, 28 Id., 27. The code, how
ever, makes no such provision in respect to
married women as was contained in that section.
An action by a minor, under the next section,
to redeem from a tax sale, is not barred until
one year after he has attained his majority.
Rankin ». Miller, 43 Id., 11.
The production from the custody of the guard
ian of a minor, who was a near relative, of a n
unacknowledged deed to land, sold after the
date of such deed for delinquent taxes, was held
not to make a prima facie case of ownership in
the minor, a t the time of the tax sale, entitling
him to redeem therefrom. Walker ». Sargent,
47 Id., 448.
An action by the heir of a minor to redeem
from tax sale must be commenced within one
year after the death of the minor. Gibbs ».
Sawyer, 48 Id., 443.

224

COLLECTION OF TAXES.

[TITLE V I .

any other manner after the service of the notice provided for by the
next section, and the execution and delivery of the treasurer's deed.
EXECUTION OF DEED—NOTICE GIVEN.
fore deed is
ade notice t o
be given : what
contain: how
served.
Ch. 124,14 G. A,

When deed
shall be made.
R . § § 781,782.

SEC. 894. After the expiration of two years and nine months after
the date of sale of the land for taxes, the lawful holder of the certifi
cate of purchase may cause to be served upon the person in possession
of such land or town lot, and also upon the person in whose name the
same is taxed, if such person resides in the county where the land is
situated, in the manner provided by law for the service of original
notices, a notice signed by him, his agent or attorney, stating the date
of sale, the description of the land or town lot sold, the name of the
purchaser, and that the right of redemption will expire and a deed for
said land be made, unless redemption from such sale be made within
ninety days from the completed service thereof. Service may be made
upon non-residents of the county by publishing the same three times
in some newspaper printed in said county, and if no newspaper is
printed in said county, then in the nearest newspaper published in this
state. But any such non-resident may file with the treasurer of the
county a written appointment of some resident of the county where
his lands or lots are situated as agent upon whom service shall be
made, and in such case, personal service of said notice shall be made
upon said agent. Service shall be deemed completed when an affidavit
of the service of said notice, and of the particular mode thereof, duly
signed and verified by the holder of the certificate of purchase, his
agent, or attorney, shall have been filed with the treasurer authorized
to execute the tax-deed. Such affidavit shall be filed by said treasurer,
and entered upon the records of his office, and said record or affidavit
shall be presumptive evidence of the completed service of notice herein
required, and, until ninety days after the service of said notice, the
right of redemption from such sale shall not expire. Any person
swearing falsely to any fact or statement contained in said affidavit,
shall be deemed guilty of perjury and punished accordingly. The
cost of serving said notice, whether by publication or otherwise,'
together with the cost of the affidavit, shall be added to the redemp
tion money.
SEC. 895. Immediately after the expiration of ninety days from
the date of service of the written notice hereinbefore provided, the
treasurer then in office shall make out a deed for each lot or parcel of
land sold and remaining unredeemed, and deliver the same to the
purchaser upon the return of the certificate of purchase. The treas
urer shall demand twenty-five cents for each deed made by him on
such sales, but any number of parcels of land bought by one person
may be included in one deed, if desired by the purchaser.g

s Where the county treasurer has made a tax
But when t h e treasurer has made and deliv
deed so imperfect and irregular as not to pass ered to the purchaser a valid deed i n compliance
the title, he may on his own motion, where the with the statute a n d the sale, h e cannot divest
law has been substantially complied with, make or in any manner affect the title thus conveyed
a second or other deed, correct in fact and regular by the execution of a second deed. Bulkley v.
in form, so as to invest the purchaser with the Callanan, 32 Id., 461.
legal title. McCready ». Sexton d- Son, 29 Iowa,
Where a tax deed does not conform i n its re
356; Parker v. Sexton <& Son, Id., 421; Hurley cital to the facts, the treasurer is authorized t o
r. Street. Id., 428; Johnson r. Chase, 30 Id., 202; execute a second and corrected deed, but h e has
Gray »>. Coan, Id., 536; Genther v. Fuller, 36no power to execute a deed which shall misstate
Id.,'604.
the facts respecting any proceedings prior to its
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SEO. 896. Deeds executed by the treasurer shall be substantially i n
the following f o r m :
Know all men by these presents, t h a t whereas t h e following de- Form of.
scribed real property, viz.: (here follows the description) situated i n t h e B ' s 783"
county of
, and state of Iowa, was subject t o taxation f o r t h e
year (or years) A. D
; and whereas the taxes assessed upon said
real property f o r the year (or years) aforesaid remained due and unpaid
at the date of the sale hereinafter named; and whereas, t h e treasurer
of said county did, on the
day of
, A. D. 18
, by
virtue of the authority in him vested by law, a t (an adjournment of)
the sale begun and publicly held on the first Monday of
, A.
D. 1 8 . . . . , expose t o public sale at the office of the county treasurer
in the county aforesaid, in substantial conformity with all the requi
sitions of the statute in such case made and provided, the real property
above described, f o r the payment of the taxes, interest, and costs t h e n
due and remaining unpaid on said property; and whereas, at the time
and place aforesaid, A. B. of the county of
, and state of
, having offered t o pay the sum of
dollars and
cents, being the whole amount of taxes, interest, and costs
then due and remaining unpaid on said property, f o r (here follows the
description of the property sold) which was t h e least quantity bid for;
and payment of said sum having been by him made to said treasurer,
said property was stricken off to him at t h a t price; and whereas, the
said A. B. did, on the
day of
, A. D. 18
, duly
assign the certificate of the sale of the property as aforesaid and all
his right, title, and interest to said property to E . F., of the county of
, and state of
; and whereas, by t h e affidavit of
, filed i n said treasurer's office on t h e
day of
,
A. D
, i t appears t h a t due notice has been given, more t h a n
ninety days before the execution of these presents, t o
and
of t h e expiration of the time of redemption allowed by law;
and whereas, three years have elapsed since the date of said sale, and
said property has not been redeemed therefrom as provided f o r by law.
Now, therefore, I , C. D., treasurer of t h e county aforesaid, f o r and
in consideration of said sum to the treasurer paid as aforesaid, and by
virtue of the statute i n such case made and provided, have granted,
bargained, and sold, and by these presents do grant, bargain, and sell
unto the said A. B. [or E . F . ] his heirs and assigns, t h e real property
last hereinbefore described to have and t o hold u n t o him the said A.
B. [or E . F.J his heirs and assigns forever: subject, however, t o all the
rights of redemption provided by law. I n witness whereof, I , C. D.,
treasurer as aforesaid, by virtue of t h e authority aforesaid, have
hereunto subscribed m y name on this
day of
,
18.... h
STATE OF IOWA,

)

COUNTY, J

'

I hereby certify that before me,
execution, and such deed if executed would be
void. Gould ». Thompson, 45 Id., 450.
See, as to the effect of assignment of certificate
«pon lien for prior taxes, Bowman v. Eckstien,
46 Id., 583.
The notice required by § § 894 and 895, is not
necessary to be given in cases where the sale

15

, i n and f o r said county,
was made before the enactment of those sections
Robinson v. The First National Bank, etc.
48 Id., 354.
k The recital in a tax deed, regular in form
that the certificate of tax sale had been assigned
to the grantee is sufficient to establish the fact,
Stahl v. Boost et ux., 34 Iowa, 475.
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personally appeared the above named C. D., treasurer of said county,
personally known to me to be the treasurer of said county, at
the date of the execution of the above conveyance, and to be the
identical person whose name is affixed t o and who executed the above
conveyance as treasurer of said county, and acknowledged the execu
tion of the same to be his voluntary act and deed as treasurer of said
county, for the purposes therein expressed.
Given under my hand [and seal] this
day of
, A.
D .1 8 . . . .

EFFECT OF DEED.

SEC. 897. The deed shall be signed by the treasurer in his official
capacity,
and acknowledged by him before some officer authorized to
B . § 784.
take acknowledgments of deeds; and, when substantially thus executed
and recorded in the proper record of titles to real estate, shall vest in
the purchaser all the right, title, interest, and estate of the former
owner i n and t o the land conveyed, and also all the right, title, interest,
and claim of the state and county thereto, and shall be presumptive
I s presumptive
evidence in all the courts of this state, in all controversies and suits in
evidence.
relation to the rights of the purchaser, his heirs or assigns, to the land
thereby conveyed, of the following facts:
1. That the real property conveyed was subject to taxation for the
year or years stated m the deed;
2. That the taxes were not paid at any time before the sale;
3. That the real property conveyed had not been redeeméd from
the sale at the date of the deed;
4. That the property had been listed and assessed;
5. That the taxes were levied according t o law;
6. That the property was duly advertised for sale;
7. That the property was sold for taxes as stated in the deed. And
I s conclusive.
it shall be conclusive evidence of the following facts:
1. That the manner in which the listing, assessment, levy, notice,
and sale were conducted was in all respects as the law directed;
2. That the grantee named in the deed was the purchaser;
3. That all the prerequisites of the law were complied with by all
the officers who had, or whose duty i t was t o have had, any part or
action in any transaction relating to or affecting the title conveyed, or
purporting to be conveyed, by the deed, from the listing and valuation
of the property u p to the execution of the deed, both inclusive, and that
all things whatsoever required by law to make a good and valid sale,
and to vest the title in the purchaser were done, except in regard to
the points named in this section, wherein the deed shall be presumptive
evidence only.
And in all controversies and suits involving the title to real propWhat must be
provèd tô defeat e r ^y claimed and held under and by virtue of a deed executed substanti e
'
tially as aforesaid by the treasurer, the person claiming title adverse
to the title conveyed by such deed, shall be required to prove, in order
to defeat the said title, either that the said real property was not sub
ject to taxation for the year or years named in the deed, that the taxes
had been paid before the sale, that the property had been redeemed
from the sale according to the provisions of this chapter, and that
such redemption was had or made for the use and benefit of persons
having the right of redemption under the laws of this state, or, that
Vests title in
purchaser.
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there h a d been a n entire omission t o list o r assess t h e property, o r t o
l e v y t h e taxes, o r t o g i v e n o t i c e o f t h e sale, o r t o sell t h e property; b u t
n o person shall b e permitted t o question t h e title acquired b y a treas
urer's deed w i t h o u t first s h o w i n g t h a t he, or t h e person u n d e r w h o m
h e claims title, h a d t i t l e t o t h e property at t h e t i m e o f t h e sale, or t h a t
t h e t i t l e w a s obtained f r o m t h e U n i t e d S t a t e s o r t h i s state a f t e r t h e
sale, and t h a t all t a x e s due u p o n t h e property h a r e b e e n paid b y s u c h
person, o r t h e person under w h o m h e claims t i t l e as aforesaid; pro
vided, t h a t i n a n y case w h e r e a person had paid h i s taxes, a n d t h r o u g h
mistake i n t h e e n t r y made i n t h e treasurer's books o r i n t h e receipt,
t h e l a n d u p o n w h i c h t h e t a x e s were paid w a s afterwards sold, t h e treas
urer's deed shall n o t c o n v e y t h e t i t l e ; provided further,
that i n all
cases where t h e o w n e r o f lands sold f o r t a x e s shall resist t h e validity
of s u c h t a x title, s u c h o w n e r m a y prove fraud c o m m i t t e d b y t h e offi
cer s e l l i n g t h e same, o r i n t h e purchaser t o defeat t h e same, a n d i f
fraud i s s o established s u c h sale and title shall b e void. 1
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I n case of m i s 
take o r fraud.

'A tax deed is by the statute made evidence of holding the same doctrine, Hubbard v. Board
a compliance with the requirements of the law of Supervisors, 20 Id., 134; Eldridge v. Kuehl,
anterior to the execution of the deed; and a 27 Id., 160; McCready v. Sexton <£• Son, supra;
party claiming under such deed is not bound, as Martin v. Cole, 38 Id., 141.
A tax deed is conclusive as to the manner in
preliminary to his right to introduce the same
in evidence, to first prove an assessment, levy, which the sale was conducted; and if t h e deed
advertisement, etc. Allen v. Armstrong, 16 shows that the sale was made in a manner which
under some circumstances would have been prop
Iowa, 508.
A tax deed, regular in form, is prima facie er, those circumstances will conclusively be pre
evidence that all of the essential prerequisites to sumed to have existed. Ware v. Little, 35 Id.,
the exercise of the taxing power have been com 234.
The tax deed is prima- facie evidence of the
plied with, notwithstanding i t has been held
that the portion of the statute making the deed fact of assessment, and this prima facie case
conclusive evidence of such essentials is uncon is not overcome by the introduction of the as
stitutional. McCready v. Sextan <fr Son, 29 Id.. sessor's book in which it does not , appear who
was the assessor, whether he qualified before
356; Hurley v. Woodruf, 30 Id.. 259.
The provisions of section 784 of the revision entering on the discharge of his duties, nor
of 1860, making the tax deed conclusive evi when the assessment was made. The omitted
dence of matters vital and essential to any valid facts may be shown by other evidence than the
exercise of the taxing power were first ques assessment book. Genther v. Fuller, 36 Id.,
tioned by the supreme court in Allen v. Arm 604.
But the prima facie evidence of t h e fact of
strong, supra.
I t was held in that case that the provisions of assessment furnished by the tax deed may be
the revenue law making the deed conclusive overcome by the introduction of the records of
evidence of due notice of the sale, is valid and the board of supervisors which fails to show any
binding, as such notice is not essential to an ex assessment, provided the records are complete
and free from mutilation. Easton v. Savery, 44
ercise of the taxing power. Id.
I t was again doubted in Adams v. Beale, 19 Id., 654.
The same rule applies in respect to a levy.
Id., 61.
I n McCready ». Sexton & Son, 29 Iowa, 356, Early v. Whittingham, 43 Id., 162.
The tax deed is prima facie evidence of t h e
it was held that the clause of the revenue law
which made the treasurer's deed conclusive evi fact of sale, and conclusive evidence of the
dence of the regularity of all prior proceedings, manner thereof, and the regularity of t h e pro
was unconstitutional, as depriving a person of ceedings. Levit v. Watson, 37 Id., 93.
A tax deed showing that the land was sold a t
his property without due process of law, so far
as respects the essential prerequisites for the ex an adjourned sale, without reciting the causes
ercise of the taxing power, such as the assess for adjournment, is a t least prima facie evi
ment, levy, sale, and the like; as to non-essen dence that the sale was properly held, and that
tials, or matters merely directory, it was held proper cause for the adjournment existed.
constitutional. To the same effect is Rima v. Lorain v. Smith et al., Id., 67.
A tax deed is conclusive evidence that t h e
Cowan, 31 Id., 125; Hurley v. Powell, Levy &
property was listed and assessed a t t h e time and
Co., Id., 64; Powers v. Fuller, 30 Id., 475.
While as to the fact of an assessment, levy, manner required by law. Easton v. Perry et
and sale, the tax deed is not conclusive, and it al.. Id., 681; McCready v. Sexton <& Son, 29
is not competent for the legislature to make it Id., 356.
The deed is prima facie evidence of the as
so, yet it is conclusive as to the manner thereof.
Bulkley v. Callanan, 32 Id., 461. See, also, as sessment, and conclusive evidence of the adver-
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The provisions of this title shall not affect sales hereto-

tisement of the sale. Mad son v. Sexton, 37 Id.,
562; Allen ». Armstrong, 16 Id., 508; McCready
». Sexton <0 Son, 29 Id., 356.
Where no invalidity appears on the face of
the tax deed it is, i t seems, conclusive evidence
that the sale was conducted in the manner re
quired by law. Smith ». Easton, 37 Id., 584.
See, also, Jeffrey ». Brokaw, 35 Id., 505.
As to all matters relating to the manner of
sale, the tax deed is conclusive; and this rule
of the statute prevails in equity cases as in ac
tions a t law. Clark ». Thompson, Stone ».
Same, 37 Id., 536.
But the record of a tax sale will prevail as
against recitals in a certificate. Id.
A memorandum of the treasurer showing an
adjournment of the sale cannot be received in
evidence to contradict or invalidate the tax
deed. Id.
The provisions of section 784 of the revision
(897 of the code), do not apply to the case of one
resisting a tax deed upon the ground that the
land embraced in the deed was not in fact as
sessed. In so far as that section of the revision
made the deed conclusive evidence of the fact
of assessment i t was unconstitutional. Immegart ». Gorgas et al., 41 Id., 439. Following
McCready ». Sexton <& Son, 29 Id., 356.
The deed is not conclusive of the manner of
the assessment in such a sense as to cure indefiniteness in the description upon the assessor's
books, and identify the land sold as that as
sessed. Id.
If there has been a bona fide sale, in sub
stance or in fact, the tax deed is conclusive evi
dence that it was done a t the proper time and
in the proper manner. Phelps ». Meade et al.,
41 Id., 470; Gould ». Thompson, 45 Id., 450.
The statute has received the same construction
by the Supreme Court of the United States in
Callarían v. Hurley.
I t is only in a qualified sense, however, that
the tax deed is conclusive evidence of the regu
larity of the sale, it being always competent to
show fraud committed by the officer conducting
the sale or the purchaser. Butler v. Delano, 42
Id., 350.
The prima facie evidence of an assessment,
afforded by a tax deed, will be overcome where
there are no records showing that there was any
assessment, levy or sale for a certain year, nor
evidence that such records had once existed and
been lost. Early ». Whittingham, 43 Id., 162.
Proof that there was no public sale of the
land, and that the sale occurred a t a time to
which there had been no adjournment of the
prior sale will overcome the prima facie evi
dence of the sale presented by the deed.
Thompson v. Ware, Id., 455.
Where parol evidence had been admitted on
the trial to show that the land embraced in a
tax deed was sold en manse with other parcels
the jury should have been instructed either that
the deed was conclusive of the regularity of the

sale, or that there was no question before them
on that point. Chandler ». Keiler, 44 Id., 413.
Where the certificate of sale and tax deed
describe land having no necessary identity with
that which has been taxed and upon which
taxes are delinquent, they do not themselves
constitute sufficient evidence to uphold the tax
deed, but rather negative it. The Blair Town
Lot Co. ». Scott, Id., 143.
A tax deed conveys no title where the evidence
shows that the taxes were paid before the sale.
Waters ». Glats, 29 Id., 437.
The deed is only prima facie evidence that
t h e taxes were unpaid before the sale or not re
deemed from the sale, and the establishment of
either fact defeats it. Fenton v Way, 40 Id.,
196.
A tax deed which shows a sale to have been
in forty-acre tracts will not be defeated by evi
dence tending to show a sale in quarter-sections.
Sibley ». Bullís, 40 Id., 429.
The owner of land may defeat the tax sale by
showing fraud committed by the officer conduct
i n g the pale, or by the purchaser. McCready v.
Sexton d- Son, 29 Id., 356; Corbin ». Beebee, 36
Id., 336.
This may be done in defense to an action a t
law. A separate proceeding to establish the
fraud and annul the sale is not necessary. Cor
bin ». Beebee, supra.
The act of the treasurer in bidding off lands
a t a tax sale conducted by himself, as agent of
the purchaser from whom he had received
money to be so invested, and from whom he
was to receive a certain per centum as compen
sation, is fraudulent, and vitiates the sale.
Corbin ». Beebee, 36 Id., 336.
To enable one, resisting a tax title, to defeat
i t by showing fraud on the part of the officer
conducting the sale, it is not necessary to show
payment or tender of payment of taxes. The
restrictions imposed upon one defending against
a tax title by section 897 of the code (section
784, revision), do not apply to the defense of
fraud pointed out in the proviso of the section.
Id.
Fraud committed by a purchaser a t tax sale,
as, by combination with other purchasers, will
not defeat the title of a subsequent purchaser
without notice of the fraud, and for value.
Van Shaack v. Robbins, 36 Id., 201.
Where a combination is entered into by bid
ders a t a tax sale, to the effect that they will not
bid against each other, or that they will bid in
turn, the sale is void. Kerwer ». Allen, 31 Id.,
578; Light ». West, 42 Id., 138; Pearson ».
Robinson, 44 Id., 413; Eason ». Mawkinney. 37
Id., 601; Martin ». Cole, 38 Id., 141; Van
Shaack ». Robbins, 36 Id., 102; Sibley v. Bullis,
40 Id., 429.
Where a tax purchaser subsequently assigned
his certificate to another who had an agent bid
ding for him a t the same sale, the latter an
nouncing for whom his bids were made, it was
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fore made, or tax deeds given in pursuance of sales made before the
taking effect of this code.3
SALES WROXGFULLY MADE.
SEC. 899.

W h e n b y m i s t a k e o r w r o n g f u l a c t o f t h e treasurer, l a n d county to hold

has been sold on which no tax was due at the time, or whenever land harmiessf
is sold in consequence of error in describing such land in the" tax re- E- § 785held there was no illegal combination vitiating wards becomes a tenant in common, before he
the sale. Pearson ». Robinson, 44 Id., 413.
receives the tax deed. Flinn v. Mckinley, 44
That one acts as t h e agent of two pur- Id.. 68; see also Austin ». Barrett, Id., 488.
chasers a t a tax sale does n o t per se constitute
Where a party claims under two tax sales of
fraudulent and illegal combination. Id.
the same property, upon the first sale being
Where there has been no levy, the sale is ab- shown t o be void, i t is competent to introduce
solutely void, and a good faith purchaser for t h e second deed t o establish his title. Mallory
value acquires no title thereunder, because this ». French, 44 Id., 138.
is a defect which the records of t h e county disThe purchase of lands a t tax sale by one
close, h u t where the assessment and other juris- claiming to be the owner thereof is invalid, and
dictional steps are regular, fraud may defeat confers no right or title thereto. Thomas ».
the sale, b u t i t will not render it a nullity. Stickle, 32 Id., 71.
Ellis ». Peck, 45 Id., 112.
A t a x deed is conclusive evidence t h a t t h e
T h a t the treasurer made a mistake and de- treasurer took proceedings to collect t h e tax by
ceived the agent of t h e owner, by representing distress and sale of personal property of the
t h a t the taxes had been paid for a certain year, delinquent tax payer, before selling real estate,
are not sufficient to invalidate a sale for the un- Stewart ». Corbin. 25 Id., 145.
paid taxes of t h a t year, unless some collusion
Where a tax deed is set aside for fraud or
or fraudulent combination b e shown between other causes, the holder thereof may recover
the treasurer and t h e purchaser. McGahan ». from the owner of t h e land an amount equal t o
Carr, 6 Id., 331.
the_sum which would have been necessary to
As to when evidence of misconduct of tax discharge t h e land from taxes if they had not
purchaser will not be admitted t o impeach sale, been paid by the purchaser. Besore v. Dosh,
see Eldridge ». Kuehl, 27 Id., 160.
43 Id., 211.
Where a party attacking t h e validity of a tax
W h e n land is assessed t o the owner and also
title avers t h a t he is ready and willing and offers to a n " unknow n o w n e r " for the same tax, the
t o pay to the opposite party t h e amount paid by latter assessment is void, and a sale thereunder
him a t the tax sale, together with all subsequent confers no title on the purchaser. Nichols tr.
taxes, interest and costs; i t is error for the McGlathery, Id., 189.
court to render judgment setting aside the tax
Where t h e agent of a purchaser of lands sold
sale, without requiring t h e payment of the for taxes selected certain lands upon which t h e money so tendered. Corbin ». Woodbine, 33 taxes were delinquent which h e desired to purId., 297.
chase, and thereupon the treasurer marked and
I t is the tax deed and not t h e sale t h a t divests entered them upon t h e books as sold, t h e sale
t h e owner of his title, and if redemption is duly was held void. Miller ». Corbin et al., 46 Id.,
made from t h e sale before execution of the deed 150.
i t divests the lien of t h e tax, and leaves i t as
Such sale being fraudulent as against the
free as before. Lake ». Gray, 35 Id., 44.
owner of the land, his right to question t h e tax
Where the tax deed recites the sale t o have title is not defeated by the provisions of section
been made on t h e 26th day of February, when 897 of the code, even though he has not paid
in fact i t was made on the 26th day of January a l l the taxes due on t h e land. Id. ; also, Corbin
of the same year t h e sale will not be thereby v Beebe, 36 Id 336
rendered invalid. Hurlburt ». Dyer, 36 Id.,
A t a x d e e d ) ' ¿ y t h ' e p r o v i s i o n s o f t h i s s e o t i o ll ,
4
"r
,
i - •
vests i n t h e purchaser all the interest of t h e
A m o r t g a p r o r o n e claimmgunder him.can- h o l l l e r o f t h e patent title, and t h e latter may
not defeat the lien of the mortgage by acquir- a v a i l h i m s e l f £ t h e tot ^ f l i m i t a t i o n s as a
H d e f e n s e a g a i n 8 t t h e c o n t r a c t t 0 C O n v e yt h e s a me

« V- i i ' i
.
•
,
A lien holder cannot acquire a title by purchase a t tax sale which will defeat t h e lien of
another incumbrancer. Id. ; see also Garretson
». Schojield, 44 Id., 35.
A tenant in common cannot acquire a tax title
to defeat t h e interest of his co-tenant, the interest he acquires being held for the benefit of
the latter. And t h e rule is t h e same where one
is the assignee of a tax certificate, and after-

'
as the patent owner could have done. Byinqton
/ e e ta l 5 1 I d 3 1 7
* »

Sio

J Under this section of the code t h e notice required by sections 894 and 895, to be given the
owner and occupant of land sold for taxes, before
the execution of a t a x deed therefor, is n o t necessary in cases where sales were made before the
enactment of those provisions. Robinson ». The
First National Bank, etc., 48 Id., 354.
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ceipt, the county is to hold the purchaser harmless by paying him the
amount of principal and interest and costs to which he would have
been entitled had the land been rightfully sold, and the treasurer and
his bondsmen will be liable to the county to the amount of his official
bond; or the purchaser, or his assignee, may recover directly of the
treasurer, i n an action brought to recover the same in any court hav
ing jurisdiction of the amount, and judgment shall be against him and
his bondsmen; but the treasurer or his bondsmen shall be liable only
for his own or his deputy's acts.k
"SEC. 900. [Whenever any school or university land, bought on
a credit, is sold for taxes, the purchaser at such tax sale, shall only ac
quire the interest of the original purchaser in such lands and no sale
of any such lands for taxes shall prejudice the rights of the state or
university therein, or preclude the recovery of the purchase money or
interest due thereon; and in all cases were real estate is mortgaged,
or otherwise encumbered, to the school or university fund, the inter
est of the person who holds the fee shall alone be sold for taxes, and
in no case shall the lien or interest of the state be affected by any sale
of such encumbered real estate made for taxes."1
The foregoing provisions shall be extended to and shall include all
lands exempted from taxation by the provisions of this title, including
lands of the United States and of this state, or of any county, town
ship, city, incorporated town, or school district, including agricultural
college lands, swamp lands, burial grounds, fair grounds, public
squares, public groves, or public ornamental grounds, and to any legal
or equitable estate therein held, possessed or claimed for any public pur-

k
I t was held in Coulter v. Mahaska County,
17 Iowa, 92, that, under section 785 of the revis
ion, which was t h e same as 899 of the code, the
county was not liable to the purchaser at a tax
sale of lands sold by mistake or wrongfully, after
chapter 173, of the laws of 1862 took effect, for
the penalty of thirty per cent and interest thereon
a t ten per cent.
Where there has been a sale of land for taxes
after the same were fully paid, the purchaser
may recover of the county under this section.
But if the owner redeems from such sale he can
not recover from the county the amount paid to
redeem. Morris v. The County of Sioux, 42
•Iowa, 416.
1
The purchaser, a t a sale for taxes of lands
incumbered by mortgage to the school fund, takes
the same, Bubject to such encumbrance. Jasper
County for use, etc. v. Rogers et al., 17 Iowa,
254.
Under section 811 of the revision, the sub
stance of which is embodied in section 900 of the
code, i t was held t h a t when the state becomes
the purchaser of lands under the foreclosure of
a mortgage executed to secure school funds
loaned, i t takes the property purchased unin
cumbered by any liens for delinquent taxes; and
a purchaser of t h e same lands from the state
acquires a title free of such liens. Helphrey v.
Ross, 19 Iowa. 40.
A tax sale of real estate mortgaged to the
school or university fund passes only the interest
of the person who holds the fee title, and does
not affect the mortgage or any encumbrance ex

isting thereon i n favor of either of such funds.
Crum v. Cotling, 22 Id., 411.
Semble, t h a t under the provisions of our stat
ute, the title derived a t a tax sale is not a deriv
ative one, and, as such, subject on the one hand,
to encumbrances and equities existing against
the former owner, and on the other hand, clothed
with rights and equities held by him against
third persons, but a new and independent title,
derived from the sovereign power under which
the tax is levied, paramount to all previous in
terests, and freed from all encumbrances except
in so far as specially provided in favor of t h e
school and university funds. Id.
The rule t h a t t h e interest of the state in prop
erty mortgaged t o the school fund, and held by
it as security will not be affected by the sale of
such property for taxes, but t h a t the interest
only of the mortgagor is thereby affected, applies
to all sales made after the enactment of section
811 of t h e revision, whether the taxes accrued
after or before. The State v. Shaw, 28 Id.,
67.
A sale for taxes of land mortgaged t o the
school or university fund conveys only the inter
est of the mortgagor, and does not divest the
lien of the mortgage. Lovelace v. Berryhill, 86
Id., 379.
If the mortgage has been foreclosed, the pur
chaser at foreèlosure sale takes the title free
from the lien for taxes, etc. Id.
That the mortgage was made, to the board ol
trustees of the state university instead of the
university, does not change the rule. Id.
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pose, and no assessment or taxation of any such lands, nor the pay
ment of any such taxes by any person, or the sale or conveyance for
taxes of any such lands, shall in any manner affect the right or the
title of the public therein, or prejudice the public thereto; nor shall
any such payment or sale confer upon the purchaser or person who
pays such taxes, any right or interest in such land adverse or prejudi
cial to the public right, title or ownership thereto.
Provided, That this section shall not in any manner affect or preju- Amended by
dice the rights of any person or party to any action now pending, Ch-101'17 Awhich was commenced prior to the 4th day of July, 1876.]
Sec. 901. Whenever it shall be made to appear to the satisfaction when lana not
of the county treasurer, either before the execution of a deed for real tioïîs soid.taxa~
property sold, for taxes, or if the deed be returned by the purchaser, r . s 78».
that any tract or lot was sold which was not subject to taxation, or
upon which the taxes had been paid previous to the sale, he shall
make an entry opposite such tract or lot on the record of sales, that
the same was erroneously sold, and such entry shall be evidence of the
fact therein stated. And in such cases the purchase money shall be
refunded to the purchaser as provided by this chapter.
LIMITATION OF ACTIONS.

Sec. 902. N o action for the recovery of real property sold for the
non-payment of taxes shall lie, unless the same be brought within five
years after the treasurer's deed is executed and recorded as above provided; provided, that where the owner of such real property sold as
aforesaid, shall, at the time of such sale be a minor or insane, or con
vict in the penitentiary, five years after such disability shall be
removed shall be allowed such person, his heirs, or legal representa
tives to bring their action.1
1
The limitation embraced in this section com
mences to run from the date of the execution and
recording of the treasurer's deed, instead of from
t h e time t h e land was struck off t o t h e bidder a t
t h e sale. T h e word sale as used i n section 790
of the revision, was construed to mean a' com
pleted sale which vested the title in the purchaser,
a n d placed him in a position to have the legal
ity thereof tested in the courts. Eldridge v.
Kuehl, 27 Iowa, 160, The same holding fol
lowed in Henderson v. Oliver, 28 Id., 20;
McCready v. Sexton <& Son, 29 Id., 356.
This section does not preclude t h e person
claiming under the tax sale and deed from bring
i n g a n action against t h e original owner of land
sold for taxes, within the five years to cut off the
ri¿?ht of such owner, and t o quiet t h e title in
himself. Stevenson v. Bonesteel, 80 Id., 286.
A n action for the recovery of lands sold for
taxes connot be maintained, except in the case
of minors and other cases excepted by the stat
ute after t h e lapse of five years from the date
of the execution and recording of the tax deed.
Thomas v. Stickle, 32 Id., 71; Douglass v. TullocJc, 34 Id., 262.
I t was the purpose of the statute to cure all
irregularities m the mode and manner of sale
which, within the limitation fixed, might have
rendered the sale invalid. I t was accordingly
held that, a tax deed, showing the land sold in

Action must B
E
brooght within
feœrdïïig deed:
^IC„e!j^onB-

bulk, was not excepted from t h e operation of t h e
statute. Id.
The validity of a title acquired under a tax
sale cannot be questioned after t h e lapse of five
years from date of the execution a n d recording
of the deed. Jeffrey v. Brokaw et al., 35 Id.,
505.
Under this section an action by a purchaser a t
tax sale for the possession of distinct parcels of
land which were sold in gross, a n d of which t h e
original owner remained in undisturbed, adverse
possession for more than five years after t h e deed
was recorded, is barred. Brown & Sully v.
Painter, 38 I d , 456. Followed in Laverty et
al. v. Sexton & Son, 41 Id., 435.
No objections to t h e t a x deed or proceedings
prior thereto, or irregularities i n the manner of
assessment and levy, will operate t o defeat t h e
b a r of the statute of limitations. Pierce v.
Weare, 41 Id., 378.
Held, t h a t an action for t h e recovery of land
held and occupied under a t a x deed based upon
a fictitious sale is not barred in five years. Early
v. Whittington, 43 Id., 162.
The party in possession under such tax deed
and sale, is entitled t o receive from the owner a
sum equal to all he has paid for subsequent taxes
with interest a t six per cent. Id.
I n an action by the owner of laud, who h a s
been i n continued possession, to set aside a tax
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S E C . 903. I n all suits and controversies involving the question of
title to real property held under and by virtue of a treasurer s deed, all
acts of assessors, treasurers, auditors, supervisors, and other officers
de facto shall be deemed and construed to be of the same validity as
acts of officers de jur'e.m

deed to such land which was recorded more than
five years prior to the commencement of the ac
tion, the holder of the tax deéd is barred from
setting u p title thereunder. Wallace v. Sexton
& Son, 44 Id., 257.
T h e purchaser of land at tax sale cannot main
tain a n action for its recovery after five years
have elapsed from the date of recording the tax
deed, where the owner has been in open, adverse
possession during that period. Peck v. Sexton
Son, 41 Id., 566. Following Brown & Sully
v. Painter, -38 Id., 456; see, also, Laverty v. Sex
ton &• Son, 41 Id., 438; Wallace v. Sexton &
Son et al., 44 Id., 257.
When the owner of land, sold for delinquent
taxes, continues in the actual possession thereof,
a purchaser a t tax sale must bring his action for
the recovery of the land within five years from
the time his right to a deed becomes perfect,
and he cannot by delaying the taking his deed,
prevent t h e running of the statute of limitations
against him. Hintrager v. Hennessy, 46 Id.,
600; Thornton v. Jones, 47 Id., 397.
Where the purchaser a t tax sale failed for more
than eleven years to apply for his deed, i t was
held t h a t the owner would be justified in pre
suming an abandonment of his right thereto by
the tax purchaser, and that such purchaser could
not afterwards defeat t h e title of the owner's
grantee. Ockendon v. Barnes et ux., 43 Id.,
615.
An action by a tenant in common t o recover
possession of the common property, which is
fraudulently held by his co-tenant and to which
the latter has acquired a tax deed, is not barred
a t t h e expiration of five years from the recording
of the deed. Austin et al. v. Barrett, 44 Id.,
488.
The fact t h a t the owner of lands in this state
resided in a state in rebellion, when the taxes
accrued, does not excuse him from their pay
ment Finley ». Brown et al., 22 Id., 538.
If the sale for taxes is not simply irregular but
absolutely void, i t will not be protected by t h e
statute of limitations. The owner of the land
will not b e charged with constructive notice of
such sale. Nichols v. McGlathery, 43 Id., 189.
An action by the purchaser a t t a x sale t o re
cover possession of the property sold for delin
quent tases, is barred after the expiration of five
years from the time when h e became entitled t o
a deed. Hintrager v. Hennessy, 46 Id., 600.
Where a tax sale is void and the purchaser
not being in possession of the land, he cannot
avail himself of the statute of limitations against
the former owner. Miller v. Corbin et al., Id.,
150.
An action t o set aside a tax deed, by t h e orig
inal owner, will not be barred in five years from
the time of the execution of the t a x deed where

the tax sale was void, or the taxes for which the
land was sold had in fact been paid. Patton v.
Luther et ux., 48 Id., 236.
The original owner of unoccupied lands, sold
for taxes, who has remained in the constructive
possession of the same until more than five years
after the execution of a tax deed, void for the
reason t h a t the taxes had been paid, may main
tain an action t o quiet his title and remove t h e
cloud created by the tax deed. Id.
Four years after the execution and recording
of a tax deed, the holder of the patent title
went into actual possession of the land, which
was, u p to that time, unoccupied prairie. After
the expiration of five years from the recording
of the tax deed the purchaser brought a n action
t o recover the possession. Held:
l i That the limitation provided in section 902
of the code commenced t o operate upon the tax
deed a t t h e time of the recording thereof, and
t h e bar to an action t o recover possession there
under became complete a t the expiration of five
years.
2. Both patent owner and t a x purchaser are
to be regarded as continually claiming title from
t h e time the deed is recorded, and neither has
any right under the statute not enjoyed by the
other.
3. I t is within the province of the legislature
to provide t h a t an action for the recovery of
lanas, held by the assent or sufferance of the
owner, and not adversely, will be barred within
a prescribed time, and section 902 of the code is
an exercise of this power. ADAMS, J., dissent
ing. Barrett v. Love, 48 Id., 103.
The holder of a tax deed will be deemed t o
b e in the possession of unoccupied land, and if
such possession is uninterrupted during five
years from the date of the execution and record
i n g of the tax deed, the title acquired thereby
becomes perfect and complete. BECK, CH. J . ,
and ROTHBOCK, J . , dissenting. Moingona Coal
Co. v. Blair, 51 Id., 447.
Where t h e defendant claimed title under a
tax deed recorded November 8, 1869, t h e plain
tiff claiming as owner of the patent title, went
into possesion of the land in 1875, prior to which
i t had been vacant and unoccupied, it was held
t h a t an action for its recovery b y the owner of
t h e patent title was barred by section 902 of t h e
code, and t h a t his possession was that of a mere
trespasser. 51 Id., 1.
ln
That a n assessor was not duly qualified
when acting as an officer de facto, be assessed
property, does not invalidate such assessment,
or affect the validity of a sale for taxes. Allen
v. Armstrong, 16 Iowa, 508.
To support the acts of one on t h e ground that
h e is an officer de facto, they must have been
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SEC. 904. N o sale of real property for taxes shall be considered
invalid on account of the same having been charged in any other
name than that of the rightful owner, if the said property be i n other
respects sufficiently described.
SEC. 905. The books and records belonging to the offices of the
county auditor and county treasurer, or copies thereof, properly certified, shall be deemed sufficient evidence t o prove the sale of any real
property for taxes, the redemption thereof, or the payment of taxes
thereon.
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PEDDLERS.

SEC. 906. . A tax for state purposes shall be levied upon peddlers of Amount of tax.
merchandise not manufactured in this state, for a license to peddle K"8 791'
throughout the state for one year as follows: upon each peddler of
watches or jewelry, or either of them, thirty dollars; upon each ped
dler of clocks, fifty dollars; upon each peddler of dry goods, fancy
articles, notions, or patent medicines, as follows: upon each peddler
thereof, ten dollars; upon each peddler who pursues his occupation
with a vehicle drawn by one animal, twenty-five dollars; if drawn by
two and less than four, fifty dollars; if drawn by four or more
animals, seventy-five dollars: [provided, however, that nothing in this Proviso,
o h 62 15 G
" ' "
section shall apply to wholesale dealers in any of the above enumerated
articles, who use wagons for the delivery of goods sold at wholesale
prices and by the box or package.]
SEC. 907. Such license may be obtained from the auditor of the LICENSE: H
O
W
county upon paying the proper tax to the treasurer thereof, and may aibtyaifo?dB:eiung"
issue for a less period than one year for the proportionate amount of without,
tax, and all such licenses shall state the date of the expiration of the
same; and any person so peddling without a license, or after the
expiration of his license, is guilty of a misdemeanor, and the person
actually peddling is liable, whether he be the owner of the goods or
not. Upon conviction of peddling without a license as aforesaid, the
offender shall forfeit and pay to the county treasurer, in addition t o
the fine imposed upon him for the misdemeanor, double the amount
of license for one year as fixed by section nine hundred and six of this
chapter.
(CHAPTEB 131, LAWS OF 1876.)
IK RELATION TO PUBLIC SHOWS.

AN ACT to regulate circuses and other public shows.
SECTION" 1. Be it enacted by the General Assembly of the State of T
O exhibit outIowa, That before any person can exhibit any traveling show or cir- townfiicense ° r
cus, not prohibited by law, or show any natural or artificial curiosity,
or exhibition of horsemanship in a circus or otherwise, for any price, county auditor.
done under color of the office whose duties
should have been discharged by the person filling it. Baile;) v. Fisher, 38 Id., 229.
At a general election the people of P township elected two assessors, one for the township,
the other for the town of A, situated within such
township. The assessor elected for the town,

following1 a custom, assessed land outside of the
town; held, that the assessment, so far as i t ineluded land outside of the town, was a nullity,
and a sale for taxes under it was void. Id.
The acts of officers de facto are of the same
validity as those of officers de jure. Peirce ».
Weave, 41 Id., 378.
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gain, or reward, in any county, outside of t h e limits of any city or
incorporated town, he shall obtain a license therefor from the county
auditor upon the payment to the county treasurer of such sum as
may be fixed by the board of supervisors, n o t exceeding one hundred
dollars f o r each and every place i n the county at which such show or
circus may exhibit.
F i n e for vioi»SEC. 2. If any person shall exhibit any show above contemplated
tion of sectioni . w j t h o u t having first obtained such license, he shall be deemed guilty
of a misdemeanor and punished accordingly, and shall forfeit and pay
double the amount fixed f o r such license, f o r the use and benefit of
t h e school f u n d .
(Took effect by publication m newspapers, March 29,1876.)

C H A P T E R
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PROVISIONS FOB THE SECURITY OF THE REVENUE.
County respon
sible f o r state
tax»
R . § 793.
When treasurer
is a defaulter.
R . % 794.

Interest on
warrants: how
receipted.
R. § 795.

Penalty f o r dis
counting war
rants.
R . % 796.
Code, § 912
amended by
Ch. 165,17 G . A.
Penalty f o r
loaning public
f u n d s : except
b y resolution of
board of super
visors.

SECTION 9 0 8 . Each county is responsible to the state f o r the full
amount of tax levied f o r state purposes, excepting such amounts as
are certified t o be unavailable, double, or erroneous assessments, as
hereinafter provided.
SEC. 909. If any county treasurer prove t o be a defaulter t o any
amount of state revenue, such amount shall be made u p t o the state
within the next three coming years by additional levies, i n such man
ner as to annual amounts as the board of supervisors may direct. I n
such cases t h e county can have recourse t o the offical bond of the
treasurer f o r indemnity. 11
SEC. 910. W h e n interest is due and is allowed by the treasurer of
any county, or the state treasurer, on t h e redemption of auditor's
warrants, or county warrants, the same shall be receipted on
the warrants by t h e holder of the same, with the date of the payment,
and n o interest shall be allowed by the auditor of state or board of
supervisors except such as is thus receipted.
SEC. 911. If the state treasurer, or any county treasurer, discount
auditor's warrants at less than the amount due thereon, either directly
or indirectly, or through third persons, they shall be liable to a fine
not exceeding one thousand dollars, t o be prosecuted as other fines.
SEC. 912. [County treasurers shall be liable t o a like fine for loan
ing out, or in any manner using f o r private purposes, state, county or
other funds in their hands, except that when permitted by the boards of
supervisors of their respective counties, by resolution entered of record,
they may deposit any such funds in any bank or banks chartered by
the laws of the state, or any national or private banks in this state, t o
any amount not exceeding an amount t o be fixed by such resolution :
providing, t h a t before any such deposit is made the bank in which i t

* The bond of a county treasurer pun>orting
to be executed " unto the county of Warren
and State o f Iowa," was held to be a bond
given for the security of the county and not of
the state. The látate ». Henderson, 40 Iowa,
242.

The theory of the revenue law is opposed to
the notion that a county treasurer's bond is intended, in part, for the security of the state,
each county being responsible to the state for
the state revenue. Id.

CHAP. 3.]
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is proposed to make the same, shall first file a bond with sureties to
be appoved by the treasurer and the board of supervisors in double the
maximum amount permitted to be deposited as aforesaid, and condi
tioned to hold the treasurer making the deposits of the county harm
less from all loss by reason of such deposit or deposits; said bond shall
be filed with the county auditor; and an action may be brought
thereon either by said treasurer or the county, as the board of super
visors may elect. And the state treasurer shall be liable to a fine of
not more than ten thousand dollars for a like misdemeanor, to be pros
ecuted by the attorney-general in the name of the state. But nothing
done under the provisions of this act shall alter or affect the liability
of the treasurer or the securities on his official bond. °]
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SEC. 913. A t their regular meeting in January and June, of each
year, the board of supervisors shall make a full and complete settle
ment with the county treasurer, and they shall make and certify to
the auditor of state, all credits to the treasurer for double or erroneous
assessments, and unavailable taxes, alsd all dues for state revenue
interest, or delinquent taxes, sales of land, peddler's licenses, and other
dues, if any; also the amounts collected for these several items, and
revenues still delinquent, each year to itself. Said reports shall be
forwarded by mail.p
SEC. 914. The treasurer of each county shall, on or before the
fifteenth day of each month, prepare a sworn statement of the.amount
of money in his hands on the first day of that month belonging t o the
state treasury, and forward the same by mail to the auditor of state,
and he shall, each year, unless otherwise directed by the state auditor,
pay into the state treasury, on or before the fifteenth day of March,
all the money due the state remaining in his hands on the first day of
March, and on or before the fifteenth day of November, all the money
due the state remaining in his hands on the first day of November; he
shall also, at any time when directed by the auditor of state, forthwith
pay into the state treasury, or to the treasurer of any county, any or
all the money due the state and remaining in his hands. I n ca.se the
treasurer of any county shall fail to prepare and forward the statement
required in this section, he shall forfeit and pay for each and every
failure a sum not less than one hundred nor more than five hundred
dollars, to be recovered i n an action brought in the name of the state
auditor, against him and his bondsmen, in any court of record.
0
See State v. Brandt, 41 Iowa, par. 7 of opin
ion, on p. 612.
County treasurers are prohibited from loaning
out, or in any manner using for private purposes
state or county funds in their hands, and de
positing such funds in a bank on account, even
where no interest is to be paid by the bank, is a
loaning within the meaning of the statute, and
the fact that the county does not provide a safe,
or suitable place where its money may be kept,
will not release the treasurer from liability if h e
deposits in bank where, by reason of the failure
of the bank, it is lost. Lowrey v. Polk County,
51 Iowa, 50.

Supervisors t o
settle with
treasurer#
R . § 798.

When, a n d how
payments m a d e
t o treasurer o f
s t a t e : penalty
f o r failure.
E . § 799.

Amended b y § 1,
C h . 122,17 G . A.

* A county treasurer and his sureties are liable,
on his official bond, for moneys received by him
from tax payers, in partial payment of taxes.
Warren County v. Ward et al., 21 Iowa, 84.
The sureties on a treasurer's bond are not
liable for his delinquencies prior to the execution
of the bond. Id.
A judgment against a treasurer and his sure
ties upon his first bond, for a breach in refusing
to account for moneys received after its execu
tion, and before the execution of a second bond,
i s no bar to an action on the second bond for a
failure to account for moneys received after its
execution, but during the same term of offioe. Id.
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SECURITY OF T H E R E V E N U E .
SEC. 9 1 5 .
(Repealed by section 2 , chapter 1 2 2 , laws of 1 8 7 8 . )
SEC. 916. The state auditor shall make and transmit to each county
auditor, on the first day of May of each year, a statement of the county
treasurer's account with the state treasurer, which account shall be
submitted by said auditor to the board of supervisors at their next
meeting, and if they find the same to be incorrect in any particular,
they shall forthwith certify the facts in relation to the same to the
auditor of state.
SEC. 917. When a county treasurer goes out of office, he shall
Treasurer t o
settle with su
make a full and complete settlement with the board of supervisors,
pervisors and
and deliver up all books, papers, moneys, and all other property apper
deliver t o suc
cessor all public taining to the office, to his successor, taking his receipt therefor.
property,
i t . $ 802.
The board of supervisors shall make a statement, so far as state dues
are concerned, to the auditor of state, showing all charges against the
treasurer during his term of office, and all credits made, the delinquent
taxes and other unfinished business charged over to his successor, and
the amount of money paid over to his successor, showing to what year
and to what account the amount so paid over belongs. They shall also
see that the books of the treasurer are correctly balanced before pass
ing into the possession and control of the treasurer elect.
SEC. 918. The state treasurer shall keep each distinct fund coming
State treasurer
keep f u n d s
into his possession as public money, in a separate apartment of his
separate: state
safe, and, at each quartely settlement with the state auditor, he shall
a n d county t o
account.
count each fund in the presence of the auditor to see if the same
R . I 804.
agrees with the balance found on the books. The total anmint
acknowledged to belong t o each fund shall be exhibited before the
count. County treasurers shall account with such persons as the
board of supervisors may direct i n like manner, and a report of such
accounting shall be made to the board at their next meeting, by the
person so appointed by them.
SEC. 919. If any county auditor, or county treasurer, or other
Penalty f o r fail
u r e t o perform
officer shall neglect or refuse to perform any act or duty specifically
duty.
R . § § 744, 749, required of him by any provision of this title, such officer shall be
805.
C h . 75, $ 3,12 <*• deemed guilty of a misdemeanor and indicted therefor; and, being
A.
found guilty, shall be fined in any sum not exceeding one thousand
dollars, for the payment whereof his bondsmen shall also be liable;
and he and his bondsmen shall also be liable to an action on his official
bond for the damages sustained by any person through such neglect
or refusal.
Duty of auditor
of state a n d
supervisors.
R.% 801.

( C H A P T E R 1 1 3 , L A W S OF 1 8 7 6 . )
A U T H O R I Z I N G T H E AUDITOR O F S T A T E TO P A Y BACK TO COUNTIES A N Y
BALANCE DUE.
Title.

Duty of
aaditor.

AN ACT to authorize the auditor of state to cause to be paid back to
counties entitled thereto, any excess on revenue paid into the
state treasury. [Additional to Code, chapter 3, title VI: " P r o 
visions for the security of the revenue."]
SECTION 1.

Be it enacted by the General Assembly

of the State of

Iowa, That the auditor of the state be and he is hereby authorized and
empowered to draw his warrant on the state treasury, in favor of any

CHAP. 3.]
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county i n this state f o r t h e amount of any excess i n any f u n d or t a x
due the state f r o m said county excepting t h e ¡state taxes. _
SEO.2. Whenever i t shall appear f r o m t h e books i n his office, t h a t
there is a balance due any county, and i n excess of any revenue due
t h e state, except state taxes, i t shall be his dut y t o draw his warrant
f o r such excess, i n favor of the county entitled thereto, and forward
t h e said warrant by mail or otherwise, t o t h e county auditor of t h e
county t o which said money belongs, and charge t h e amount so sent
t o t h e said county.
SEC. 3. T h e county auditor t o whom said warrant is sent, shall
immediately upon receipt thereof deliver t h e same t o t h e county
treasurer of his county and charge t h e amount of t h e warrant t o said
county treasurer i n the same manner as any other f u n d is charged on
t h e books of his office, and the county auditor shall also, on receipt
of said warrant f r o m t h e auditor of state acknowledge receipt of t h e
amount of said warrant t o said state auditor.
(Took effect March 25, 1876, by publication i n newspapers.)
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( C H A P T E R 5 7 , L A W S OF 1 8 7 8 . )
B E L A T I N G TO T H E E S T A B L I S H M E N T OF A S T A T E DEPOSITOBY.

AN ACT authorizing t h e establishment of a state depository i n t h e
city of Des Moines f o r t h e collection of drafts, checks and certifi
cates of deposit received by t h e treasurer of state o n account of
state dues.
SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, T h a t t h e treasurer of state, with the advice and approval of t h e
executive council, may designate one or more banks i n t h e city of
Des Moines as a depository f o r t h e collection of any drafts, checks
and certificates of deposit t h a t may be received by him on account of
a n y claims due t h e state.
SEC. 2. T h a t t h e bank or banks designated as such depository shall
be required t o give security t o t h e state, to be approved by t h e execu
tive council, f o r t h e prompt collection of all drafts, checks, certificates
of deposit, or coupons, t h a t may be delivered t o such depository b y
t h e treasurer of state f o r collection; and also f o r the safe keeping and
prompt payment, on the treasurer's order, of t h e proceeds of all such
collections; also, f o r the payment of all drafts t h a t may be issued t o
said treasurer by such depository.
SEC. 3. T h a t t h e treasurer of state, on t h e receipt of any draft,
check or certificate of deposit, on account of state dues, may place t h e
same in such depository f o r collection, and i t shall be t h e duty of such
depository t o collect t h e same without delay, and shall charge n o
greater per cent f o r such collection t h a n t h e minimum per cent
charged t o other parties and notify the treasurer when collected. On
t h e receipt of such notice, t h e treasurer shall issue his receipt t o t h e
party entitled thereto, as now required by law.
SEC. 4. T h a t t h e provisions of this act shall i n n o way release t h e
treasurer of state or his bondsmen, or any county treasurer or his
bondsmen, f r o m any liabilities now imposed by law.
SEC. 5. T h a t all acts and parts of acts inconsistent w ith this act
are hereby repealed.
(Took effect March 25, 1876, by publication i n newspapers.)

Title.

Treasurer of
state with ad
vice of execu
tive council
may designate
b m k a s deposi
tory.
Bank s o desig
nated shall give
security.

Treasurer may
deposit drafts,
etc., in bank,
and b a n k shall
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T hi s act n o t t o
release state o r
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u r e r f r o m any
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Repealing
clause.
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TITLE VII.
O F H I G H W A Y S , FERRIES, A N D BRIDGES.

C H A P T E R Í .
OF ESTABLISHING HIGHWAYS.
Jurisdiction
over.
R. § 819.

Width.
R. § § 820, 821.

Pétition.

Bond.
R. § 826.

SECTION 920. The board of supervisors has the general supervision
over the highways i n the county, with power to establish and change
them as herein provided, and t o see that the laws in relation to them
are carried into effect.a
SEC. 921. Highways hereafter established must be sixty-six feet in
width, unless otherwise directed; but the board of supervisors may,
for good reasons, fix a different width, not less than forty feet, and
they may be increased or diminished within the limits aforesaid,
altered in direction, or discontinued, by pursuing substantially the
steps herein prescribed for opening a new highway. b
SEC. 922. A n y person desiring the establishment, vacation, or
alteration of a highway, shall file i n the auditor's office of the proper
county, a petition i n substance as follows: To the board of superVisors of
county: The undersigned asks that a highway,
commencing at
, and running thence
and termi
nating at
, be established, vacated, or altered (as the case
0
may be.)
SEC. 923. Before filing such petition the auditor shall require the
petitioner to file i n his office a bond, with sureties t o be approved by
such auditor, conditioned that all expenses growing out of the appli
cation will be paid by the obligors in case the contemplated highway
is not finally established, altered, or vacated, as asked i n the petition.

"The board of supervisors is invested with
power to erect all bridges in the county which
may be necessary, and which the public con
venience may require; and may levy a tax for
that purpose not exceeding three mills on the
dollar. Bell v. Foutch, 21 Iowa, 119.
The board of supervisors have power, a t their
discretion, to establish and change highways,
of which bridges erected by the public constitute
a part; and where a bridge has fallen down
which they refuse to rebuild, mandamus will
not lie to compel them to do so. The State ex
rel. Houck v. Morris et al., 43 Id., 192.
Where the county auditor has illegally estab
lished a 'highway forty feet wide, the board of
supervisors has jurisdiction to vacate the same.
The State v. Wagner, 45 Id., 482.
b
The county auditor has no power to estab

lish a highway of less than sixty-six feet in
width, the power to establish such an one being
vested in the board of supervisors alone, who
may exercise it for good and sufficient reasons.
The State v. Wagner, Id. ; see also Patterson v.
Vail, 43 Id., on p. 145.
"A petition which asks for " the appointment
of a commissioner to open a road," instead of
following the language of the statute and ask
for " t h e establishment of a road," is a sub
stantial compliance with the statute. So, also,
a notice of the time when the application for the
road will be made, using the same language, is
sufficient. McCollister v. Shuey, 24 Iowa, 362.
Proceedings in the establishment of a road
will not be annulled on certiorari unless it is
shown that the inferior tribunal has exceeded its
jurisdiction, or is otherwise acting illegally. Id.
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SEC. 924. If satisfied that the foregoing prerequisites have been AUDITOR appoint
complied with, the auditor shall appoint, some suitable and disin- B°™™28.sioner*
terested elector of the county a commissioner t o examine into the
expediency of the proposed
highway, alteration, or vacation thereof,
and report accordingly.d
DUTY OF COMMISSIONER.

SEC. 925. The commissioner is not confined to the precise matter Not confined to
of the petition, but may inquire and determine whether that or any u*"er of petl"
highway in the vicinity, answering the same purpose and in substance
ju
the same, be required; but such highway must not be be established a. A.
'
through any burying ground which is exempt from execution; nor CE'KM&'G. A.
through any garden, orchard, or ornamental ground contiguous to
any dwelling house, [nor] so as to cause the removal of any building
without the consent of the owner.
SEC. 926. I n forming his judgment, he must take into consideration convenience
both the public and private convenience, and also the expense of the B.n|'âired'
proposed highway.
SEC. 927. After a general examination, if he shall not be in favor REPORT,
of establishing the proposed highway, he will so report, and no further B- § 832proceedings shall be had thereon.
SEC. 928. If he deems such establishment expedient, he may pro- T o lay o ut highceed at once to lay out the highway as hereinafter directed, and may ™\'8sa
report accordingly, if the circumstances of the case are such as to
enable him to do so, without pursuing the course pointed out in the
next section.
SEC. 929. If the precise location of the highway cannot be other- Survey made.
wise given, he must cause the line of the highway to be accurately E- §834•
surveyed and plainly marked out.
SEC. 930. Any commissioner, other than the county surveyor, must commissioner
be sworn to faithfully and impartially discharge his duty as such commissioner, and, after being thus qualified, he shall have power to swear ci>. 37, Û a. A.
the assistants employed to a faithful and impartial performance of
their respective duties, in laying out the highway described in his com
mission.
SEC. 931. Mile posts must be set up at the end of every mile and ML
IE P
OETS and
up
"
the distance marked thereon, and stakes must be set at each change
of direction, on which shall be marked the bearing of the new course.
Stakes must also be set at the crossing of fences and streams, and at
intervals in the prairie not exceeding a quarter of a mile each; in the
timber, the course must be indicated by trees suitably blazed.
SEC. 932. Bearing trees must, when convenient, be established at Bearing trees:
each angle and mile post, and the position of the highway relative to í£°§
the corners of sections, the junction of streams, or any other natural
or artificial monument, or conspicuous object, must, as far as conven
ient, be stated in the field notes and shown on the plat. e
SEC. 933. A correct plat of the highway, together with a copy of
and field
the field notes of the surveyor, if one has been employed, must be filed § 838.
as part of the commissioner's report.
4
As to the power of the board to delegate lating to fixing mile posts and other monuments,
authority to clerk, see The State v. Kimball, and the making of field notes and plat, are
directory, and a failure to comply therewith will
23 Iowa, 531.
not render the proceeding invalid. McCollister
• The provisions of sections 931 and 932, re v. Shuey, 24 Iowa, 362.

%
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SEC. 934. Within thirty days from the day of his appointment, the
commissioner must file his report in the auditor's office, and if it be in
favor of the establishment of the highway, the auditor must appoint
a day, not less than sixty nor more than ninety days distant, when the
matter will be acted upon; on or before which day, all objections to
the establishment of the highway and claims for damages by reason
of the establishment thereof, must be filed with the auditor.
SEC. 935. The time for the commissioner to commence the exami
nation shall be fixed by the auditor, and if he fails to so commence, or
to report as prescribed in the preceding section, the auditor may fix
another day or extend the time for making such report, or may ap
point another commissioner.
NOTICE—HIGHWAY ESTABLISHED.

Notice served
o n each land
owner o r p u b 
lished.

Auditor may
establish high*
way.

SEC. 936. Within twenty days after the day is fixed by the auditor
as above provided, a notice shall be served on each owner or occupier
of land lying in the proposed highway, or abutting thereon, as shown
by the transfer books in the auditor's office, who resides in the county,
in the manner provided for the service of original notice in actions at
law; and such notice shall be published for four weeks in some news
paper printed in the county, if any such there be, which notice may
be in the following form:f
To all whom i t may concern: The commissioner appointed to
locate, vacate, or alter (as the case may be) a highway commencing at
in
county, running thence (describe in general
terms all the points as in the commissioner's report) and terminating
at
has reported in favor of the establishment, vacation or
alteration thereof, and all objections thereto or claims for damages
must be filed in the auditor's office on or before noon of the
day of
A. D
, or such highway will be established,
vacated or altered without reference thereto.
I
R
, county auditor.
SEC. 937. If no objections or claims for damages are filed on or
before noon of the day fixed for filing the same, and the auditor is
satisfied the provisions of the preceding section have been complied
with, he shall proceed to establish such highway as recommended by
the commissioner upon the payment of costs. If such costs are not
paid within ten days, the auditor shall report his action in the prem
ises to the board of supervisors at their next session, who may affirm
the action of the auditor or establish such highway at the expense of
the county.8

' The notice which is required to be given to
each owner of land lying in or adjacent to a
proposed highway, must be served upon those
who are shown by the transfer books in the
auditor's office to be the absolute owners. One
who claims to be the owner under a title bond,
or other contract for conveyance, is not entitled
to be personally served with notice. Wilson v.
Hathaway, 42 Iowa, 173.
The legislature has the constitutional power
to provide for the condemnation of the right of
way for public highways upon notice by publica
tion in newspapers, and by the posting of
notices. Id.

Under section 936 of the code, notice of a
proposed highway must be personally served
upon the owner of the abutting land, as shown
by the transfer books, when he resides in the
county; but where the owner is a non-resident,
the notice must be served upon the occupant of
the land, if there be one. Alcott v. Acheson,
49 Id., 569.
* While the county auditor is, by this section,
authorized, in certain contingencies, to estab
lish highways, he cannot establish one of forty
feet in width. The State v. Wagner, 45 Iowa,
482, 484.
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SEC. 938. If the auditor is satisfied the notice has n o t been served New notice
and published as provided in section nine hundred and thirty-six of ^™1,
this chapter, he shall appoint another day, and cause such notice t o be
served or published as provided in said section, and thereafter proceed
as provided in the preceding section.
SEC. 939. If objections t o t h e establishment of t h e highway or WHEN REFERRED
claims for damages are filed, the further hearing of t h e application t o 8Upervi80rB '
shall stand continued t o the next session of the board of supervisors,
held after the commissioners appointed to assess damages have reported.
DAMAGES CLAIMED.

SEC. 940. W h e n claims f o r damages are filed, and on t h e day APPRAISERS »Pappointed f o r filing thfe same, the auditor must appoint three suitable
847.
and disinterested electors of the county as appraisers t o view the ch'wo sf'ia"
ground on a day fixed by him, and report upon t h e amount of dam- a. A.
ages sustained by t h e claimants; such report shall be made and filed
i n the auditor's office within thirty days after the day they are
appointed.11
SEC. 941. All claims f o r damages and objections t o the establish- m writing,
ment, vacation or alteration of the highway must be in writing, and B " § 8é2the statements i n t h e application f o r damages shall be considered
denied in all the subsequent proceedings.
SEC. 942. The auditor shall cause notice of their appointment t o Appraisers nobe given to each of the appraisers, fixing the hour at which they are
t o meet at the office of t h e auditor, or of some justice of t h e peace
therein named.
SEC. 943. If the appraisers are n o t all present within one hour of Vacancies filled.
the time thus fixed, the auditor or justice, as the case may be, shall fill »• I § 845,846. '
the vacancy by the appointment of others. The appraisers must be
sworn to discharge their duty faithfully and impartially.
SEC. 944. Should t h e report n o t be filed in time, or should any TIME: ANAI so
other good cause f o r delay exist, the auditor may postpone the time
postponed,
f o r final action on the subject, and may, if expedient, appoint other
commissioners.
SEC. 945. Should n o damages be awarded the applicant therefor, Costst h e whole of the costs growing out of his application shall be paid by «• §850him.
FINAL ACTION.

SEC. 946. W h e n the time f o r final action arrives, the board of TE^mcny resupervisors may hear testimony, receive petitions f o r and remon- !¡lheoñ¿tiónstrances against the establishment, vacation or alteration, as t h e case ®Uy- ^
may be, of such highway, and may establish, vacate or alter, or refuse
t o do so, as i n their judgment, founded on the testimony, t h e public
good may require. Said board may increase or diminish t h e damages
allowed by the appraisers, and may make such establishment, vacation
h
The owner of land through which a road is
finally established, will not, on appeal from the
award of damages made by the appraisers, be
allowed for removing and resetting a fence
which he had erected in the track of the proposed
road pending the application and after the
award. Holton v. Butler, 22 Iowa, 557.

16

An appeal lies from an order of the board of
supervisors refusing to appoint appraisers to
assess the damages of an applicant through
whose premises the road is located, on the
ground that such appl ication was not made
within the time allowed by law. Warner v.
Doran,
30 Id., 521.
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or alteration, conditioned upon the payment in whole or in part of the
damages awarded, or expenses in relation thereto.1
SEC. 947. I n the latter case, a day shall be fixed for the performance
Unconditional
order.
of
the condition, which must be before the next session of the board,
B . § 852.
and if the same is not performed by the day thus fixed, the board shall,
at such session, make some final and unconditional order in the prem
ises.
SEC. 948. Any order made or action taken in the establishment of
O r d e r enter ed
of r e c o r d .
a highway, shall be entered in the highway record, distinguishing be
tween those made or taken by the auditor, and those by the board of
supervisors.
P l a t a n d flpid
SEC. 949. After the highway has been finally established, the plat
notes recorded.
and field notes must be recorded by the auditor [and he shall certify
R . § 865.
Amended b y
the same to the township clerk, and the township clerk shall certify
C h . 19, 15 G . A .
to and direct], the supervisor of highways to have the same opened and
worked, subject to the provisions of the next section.
SEC. 950. A reasonable time must be allowed to enable the owners
Fences.
R . § § 856, 857. of land to erect the necessary fences adjoining the new highway; and
when crops have been planted or sowed before the highway is finally
established, the opening thereof shall be delayed until the crop is har
vested.
SEC. 951. The rights and interests of minors and insane persons,
Minors : insane
persons.
in relation to the establishment, vacation, and alteration of highways,
R . § 860.
and all matters connected therewith, are under the control of their
guardians.
SEC. 952. All public streets of towns or villages not incorporated,
Streets i n vil*
lages.
C h . 148,12 G . A. are a part of the highway; and all supervisors of highways, or persons
having charge of the same, in the respective districts of such towns or
villages, shall work the same as provided by law.
Cities o r i n c o r 
SEC. 953. Such portions of all highways as lie within the limits
porated town*.
of any city or incorporated town, shall conform to the direction and
R . § 916.
grade, and be subject to all regulations of other streets in such town or
city.
L a n d s of s t a t e
SEC. 954. Highways or streets shall not be established or opened
institutio s .
C h . 110,12 G . A. across the lands reserved by the state for its various institutions lying
adjacent thereto, without the express consent of the general assembly.
' When damages are allowed, the road cannot
be finally established until they are paid. Horton v. Hoyt, 11 Iowa, 496, 497.
Sections 941 and 946, of the code, relate
simply to the manner of recovery of damages,
after they have been allowed. They do not de
termine when they are recoverable. Brady ».
Shinkle, 40 Id., 576.
When the board of supervisors granted a
change in a county road upon condition that the
petitioners should "put it in good traveling
condition," and after the new road was built
established the change; it was held that this
did not render the county liable for injuries
caused by a defect in a small bridge constructed
as part of the road. Taylor v. Davis County,
Id., 295.
The board is required to vacate and alter
roads, or refuse to do so, as in their judgment
the public good may require. Per ROTHROCK,
J., in Mastelar v. Edgarton, 44 Id., 495.
But they cannot grant relief in case of mis

take made in the location of a road by agree
ment of land owners. Id.
The board of supervisors in establishing a
highway are required to determine whether i t is
likely to be of sufficient public utility to justify
the county in incurring the expense of its estab
lishment, and to this end must consider, not
only the public necessity for it. but also the cost
of its construction. Nelson et al. v. Goodykoontz et al., 47 Id., 32.
It was accordingly held in this case that,
where the board of supervisors had established
a highway, and ordered the expense to be paid
by the county, and had allowed claims for dam
ages to property owners, who appealed from
such allowance and recovered larger awards on
appeal, the board of supervisors had the author
ity to reconsider its action establishing the road,
upon the ground that it was not of sufficient
public utility to justify the county in paying the
damages assessed by the court. Id.
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I N TWO OB MOKE COUNTIES.

SEC. 955. The establishment, vacation, or alteration of a highway, SUPERVISORS to
either along or across a county line, may be effected by the concurrent g-ti^6c1onoert*
action of the respective boards of supervisors in the mode above pre
scribed; except that the auditor of neither county can make the final
order in such case. The commissioners in such cases must act i n con
cert, and the highway will not be deemed established, vacated, or
altered in either county until i t is so in both.
SEC. 956. Hereafter there shall be no distinction between highways Distinctions
heretofore known as state roads and county roads; both are alike subject to the provisions of this chapter. Highways established by the required,
s 879concurrent action of the board of supervisors of two or more counties,
can only be discontinued by the concurrent action of the board of
supervisors of the several counties i n which the same may be situated,
but such highways shall be treated in all other respects as provided in
this title.
CONSENT HIGHWAYS.
SEC. 957. Highways may be established without the appointment HOW estabof a commissioner, provided the written consent of all the owners of Jjj.Bh«e858
the land to be used for that purpose be first filed in the auditor's of
fice; and if it is shown t o the satisfaction of the board of supervisors,
that the proposed highway is of sufficient public importance t o be
opened and worked by the public, they shall make an order establish
ing the same, from which time only shall it be regarded as a highway.
SEC. 958. If a survey for the establishment of the highway named WHEN SURVEY
in the preceeding section is necessary, the board of supervisors, before ^ s l a a7 '
ordering such survey, may require the parties asking for the establish
ment of such highway to pay, or secure the payment of, the expenses
of such survey.
APPEALS.

SEC. 959. Any applicant for damages claimed to be caused by the RROM W
H
A
T
establishment of any highway, may appeal from the final decision of
the board of supervisors to the circuit court of the county i n which *R. «87».
the land lies; but notice of such appeal must be served on the county
auditor within twenty days after the decision is made. If the high
way has been established on condition that the petitioners therefor pay
the damages, such notice shall be served on the four persons first
named in the petition for the highway, if there are that many who
reside in the county.
SEC. 960. A n appeal may also be taken by the petitioner f o r the SAME,87
highway as to amount of damages, if the establishment of the highway
S *has been made conditional upon his paying the damages, by his serv
ing notice of such appeal on the county auditor and applicant f o r dam
ages within twenty days after the decision of the board of supervisors,
and filing a bond in the office of such auditor, with sureties t o be ap
proved by him, conditioned for the payment of all co3ts occasioned, by

244

Transcript
filed.
R. $ 873.

Proceedings in
circuit court.

Judgment for
co*ts.
R. § 873.

ESTABLISHING HIGHWAYS.

[TiTLE V I I .

such appeal, unless t h e appellant fails t o recover a more favorable
judgment i n t h e circuit court t h a n was allowed h i m b y such board. J
SEC. 961. I n t h e cases contemplated i n t h e t w o preceding sections,
t h e auditor shall, within t e n days a f t e r t h e notices aforesaid are served
and filed i n his office, m a k e o u t and file i n t h e office of t h e clerk of
said court, a transcript of t h e papers o n file i n his office and proceed
in g s of t h e board i n relation t o such damages. T h e claimant f o r dam
ages shall be plaintiff, and t h e petitioner f o r t h e highway defendant,
except t h e damages have been ordered paid o u t of t h e county treasury,
i n w h i c h case t h e county shall be defendant.
SEC. 962. T h e amount of damages t h e claimant is entitled to, shall be
ascertained b y said circuit court i n t h e same m a n n e r as i n actions b y
ordinary proceedings, and t h e amount so ascertained shall be entered
of record, b u t n o judgment shall be rendered therefor. T h e amount
t h u s ascertained shall be certified by t h e clerk t o t h e board of supervi
sors, w h o shall, thereafter, proceed as if such amount h a d been b y t h e m
allowed t h e claimant as damages.
SEC. 963. If t h e appeal h a s been taken b y t h e claimant, t h e petitioner
f o r t h e highway, o r t h e county, m u s t pay t h e costs occasioned b y t h e
appeal; b u t t h e county shall p a y only w h e n t h e damages have been
ordered t o be paid o u t of t h e county treasury. If t h e petitioner f o r
t h e highway appeals, h e m u s t p a y t h e costs, unless t h e claimant recovers
a less amount t h a n was allowed h i m b y t h e board, i n which case t h e
costs shall be paid b y t h e claimant. J u d g m e n t shall b e rendered i n ac
cordance w i t h t h e foregoing provisions.*
LOST FIELD NOTES.

Re-surrey or
dered.
R. § 913.

SEC. 964. W h e n b y reason of t h e loss or destruction of t h e field
notes of t h e original survey, or i n cases of defective surveys or record,
o r i n cases of such numerous alterations of any highway since t h e orig
inal survey, t h a t its location cannot be accurately defined b y t h e pa
pers o n file i n t h e proper office, t h e board of supervisors of t h e proper
c o u n t y may, if they deem i t necessary, cause such highway t o be resurveyed, platted, and recorded as hereinafter provided.

i W h e r e d a m a g e s are claimed b y a person
through w h o s e land a road i s established by t h e
board o f supervisors, such person m a y appeal
a n d h a v e t h e question a s t o t h e amount o f d a m 
a g e s h e i s entitled t o tried by a jury. A n d i t i s
n o t necessary t o t h e exercise of this right t h a t
h e should h a v e m a d e a motion before t h e board
of supervisors t o s e t aside t h e report of t h e a p 
praisers, or formally claimed a n apppeal. Sigafoos v. Talbot et al., 2 5 Iowa, 214.
A » order of t h e board o f supervisors, estab
l i s h i n g a h i g h w a y upon condition that t h e d a m 
a g e s assessed by t h e appraisers b e paid b y t h e
petitioners, m a y b e appealed from by a land
owner dissatisfied w i t h the appraisement. 4 2
I d . , 385.
N o t i c e of appeal from a n assessment of d a m 
a g e s for t h e establishment of a h i g h w a y m u s t
be served w i t h i n t w e n t y days, n o t only o n t h e
county auditor, b u t also o n t h e applicant f o r
damages, and i f such notice i s n o t served o n t h e
latter within t h e time, t h e appeal cannot b e re
garded a s perfected. Spurrier v. Wirtner, 4 8
I d . , 486.

T h e voluntary appearance o f t h e appellee,
w h o h a s n o t been served w i t h t h e notice of
appeal, for t h e purpose of m o v i n g t o dismiss t h e
appeal, does n o t constitute a waiver of t h e re
quirement of t h e statute. Id.
k
W here t h e owner o f l a n d appeals from t h e
award of d a m a g e s b y the appraisers, h e i s enti
t l e d t o a j u d g m e n t for costs, notwithstanding
t h e a m o u n t awarded h i m o n appeal w a s t h e
s a m e a s t h a t g i v e n h i m b y t h e appraisers.
Hanrahan v. Fox et al., 47 Iowa, 102.
1
W h e r e a road w a s duly surveyed i n 1852,
a n d all t h e necessary a n d proper steps were
t a k e n for i t s establishment, b u t t h e clerk failed
t o file t h e field notes a n d plat, a n d n o entry can
b e found declaring t h e establishment o f t h e
road, t h e board of supervisors h a s power, under
t h i s section, t o order a n e w survey. B u t i f there
n e v e r h a d been a n y proceedings, there w o u l d b e
n o t h i n g upon w h i c h t o base such a n application
o r action. Blake v. Baily, 2 0 Iowa, 124; s e e
also McCollister v. Shuey, 24 Id., 368, 368.
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SEC. 965. A copy of the field notes, together with a plat of any putana fleid
highway surveyed under the provisions of t h e preceding section, shall ^ e a . H l e d : n°be filed i n the office of the county auditor, and, thereupon, he shall a. §914.
give public notice by publication in some newspaper published within
the county, or, if no paper is published in his county, by posting such
notice i n five of t h e most public places in the vicinity of such survey,
that such survey has been made and that at some term of the board of
supervisors, not less than twenty days from the publication, they will,
unless good cause be shown against so doing, approve of such survey
and plat and order them to be recorded as in cases of the original estab
lishment of a public highway.
SEC. 966. I n case objection shall be made by any person claiming P o w e r of euper_
t o be injured by the survey made, the board of supervisors shall have «sors: record
full power to hear and determine upon the matter, and may, if deemed K^ISis!'
advisable, order a change to be made in the survey. Upon the final
determination of the board, or in case no objection be made at t h e term
named i n the notice of the survey, they shall approve of the same and
cause the field notes and plat of the highway t o be recorded as in case
of the establishment or alteration of highways, and thereafter such
records shall be received by all courts as conclusive proof of the estab
lishment and existence of such highway, according t o such survey and
plat.
SEC. 967. If the same has not been heretofore done in any other Highway
manner, the county auditor shall, within six months after this code book made,
takes effect, cause every highway in his county, the legal existence of
which is shown by the records and files of his office, to be platted in a
book to be obtained and kept for that purpose, and known as t h e "high
way plat-book." Each township shall De platted, separately, on a
scale of not less than, four inches to the mile, and such auditor shall
have all changes i n or additions t o the highways legally established,
immediately entered upon said plat-book, with appropriate references
t o the files i n which the papers relating t o t h e same may be found.
SEC. 968. W i t h i n the time aforesaid, the auditor shall furnish t o copy furnished
the township clerks a certified copy of said plat book, so f a r as the township
same relates t o their respective townships, which shall be carefully K!"§ 889.
preserved in t h e office of said clerks. The auditor shall notify said
clerks of all changes made i n the plat book relative to t h e highways,
so f a r as the same relate to their townships respectively ; on receipt of
which, said clerks shall immediately make corresponding changes on
the maps i n their respective offices.
(CHAPTEK 111, LAWS OF 1876.)
1ST BELATIOST TO CONSTRUCTION OF CATTLE-WAYS.

AN ACT i n relation to the construction of cattle-waj-s across the pub- T l t l e
lie highway. [Additional to code, chapter 1, title V I I : " Of high
ways. ' ]
SECTION 1 .

Be it enacted

by the General

Assembly

of the State

of

BOARD O
F SUPER

miL
y.
i o r » ,' Upon
application
by any
person
toj. the board
of supervisors of vi80ra
i
£
• •
j.
¿¿i
any county
tor
permission
toj. construct
a cattle-way
across, over or siogrant
u topermisconunder any public highway, the board may grant the same; provided, highway01088
said cattle-way shall not interfere with the travel upon such highway; Proviso."
but the person who applies f o r such cattle-way shall construct the
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same at his own expense and be responsible f o r all damages that may
arise from its construction or from the same not being kept in good
condition, and t h a t the grade of the highway over the cattle-way shall
not exceed one foot i n ten.
SEC. 2. If the person on whose land such cattle-way is constructed,
fails t o keep the same in good repair, then it shall be the duty of the
road supervisor to make all repairs necessary and charge the same to
the owner of the land upon which such cattle-way is constructed, and
upon his refusal or failure to pay, the supervisor shall recover the same
i n an action brought in his own name i n any court having competent
jurisdiction; which money when collected, shall be expended for im
proving or repairing the public highway, in the road district where
such cattle-way is constructed. Provided, That no person shall con
struct any cattle-way so as to obstruct the freedom of the public in
watering at any running stream.
Approved Mareh 15,1876.

C H A P T E R 2.
OF WORKING HIGHWAYS.
Power and
duties of trus
tees.
ft. § § 880, 891,
895.
Ch. 96, % 5, 9 G .
A.
Ch. 100, § 2, 12
G . A.
Ch. 20,13 G . A.

General town
ship f u n d :
clerk t o give
b o n d : custody
of implements.
Ch. 1(J0, $ § 1, 6,
12 G . A.

SECTION 9 6 9 . The township trustees of each township shall meet
on the first Monday i n April, or as soon thereafter as the assessment
book is received by the township clerk, and on the first Monday i n
October in each year. A t the April meeting said trustees shall deter
mine:
w
1. Upon the amount of property tax t o be levied for highways,
bridges, guide-boards, plows, scrapers, tools, and machinery adapted t o
the construction and repair of highways, and for the payment of any
indebtedness previously incurred f o r highway purposes, and levy the
saine, which shall not be less than one nor more than five mills on the
dollar on the amount of the township assessment for that year;
2. Whether any portion of said t a x shall be paid in labor, and, if
so, what portion may be so paid;
3. Upon the amount that will be allowed f o r a day's labor done by
a man, and by a man and team, on t h e highway;
4. A t t h e October meeting, said trustees shall divide their
respective townships into such number of highway districts as they
may deem necessary f o r the public good, and, at said meeting, they
shall settle with the towhship clerk and supervisors of highways. m
SEC. 970. The trustees shall set apart such portion of the tax speci
fied i n the preceding section of this chapter, as tliey may deem neces
sary f o r the purpose of purchasing t h e tools and machinery and' pay
ing f o r the guide-boards mentioned in said section, and the same shall
constitute a general township f u n d ; and such trustees shall require
the township clerk to give bond in such sum as they deem proper,
conditioned as the bonds of county officers, which bond, and the sure-

Tmh e power
e township
puvvciovf it hvue
l y n n o n i p trustees
i i u o w - t o t ow tliu i braced within
m u i i u i a city, and their power t o levy a
vide their townships into road districts extends tax i s co-extensive
ive with
witht ht eh esame
sameterritory,
territor
only to so much o f t h e townships a s i s not e m - Marks v. The Countynty of Woodbury, 47 Iowa, 4 M .
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ties thereon, shall be approved by said trustees. Said clerk shall take
charge of and properly preserve and keep in repair such tools, imple
ments, and machinery as may be purchased with said general township
fund, and shall have authority to determine at what time the super
visors of the several districts may have the custody and use of the
same or any part thereof, and shall be responsible for the safe keeping
of the same, when not in the custody of some one of the supervisors
for use in working the highways in his district, and shall receive such
compensation as the trustees shall provide to be paid out of such fund.
SEC. 971. The trustees shall order and direct the expenditure of
the general township f u n d .n
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Control of f u n d .

TOWNSHIP CLERK.

SEC. 972. The township clerk shall furnish each supervisor, to be
by him transferred to his successor in office, with a copy of so much
of the map or plat furnished such clerk by the auditor as relates to
the highways in the district of such supervisor, and, from time to
time, to mark thereon the changes in or additions to such highways
as the same are certified to him by the auditor.0
SEO. 973. The township clerk shall, within four weeks after the
trustees have levied the property tax, make out a tax list for each
highway district in his township, which list shall be in tabular form
and i n alphabetical order, having distinct columns for lands, town lots,
and personal property, and carry out in a column the amount of the
tax on each piece of land and town lot, and on the amount of personal
property belonging to each individual; and he shall carry out the
amount of tax, to be paid i n money, due from each individual in a
column by itself; which list shall contain the names of all persons
required to perform two days' labor upon the highway as poll tax;
and to enable the tQwnship clerk t o make out such tax list, the assessor
shall furnish the township clerk of each township, on or before the first
day of April of each year, a correct copy of the assessment list of
said township for that year, which list shall be the basis of such tax list.
The county auditor shall furnish the several township clerks of his
county with printed blanks necessary to carry into effect the provis
ions of this chapter.
SEC. 974. The township clerk shall make an entry upon such tax
list showing what i t is for, what highway district, and for what
year, and shall attach to the list his warrant under his hand, in general
terms, requiring the supervisor of such district to collect the taxes
therein charged as herein provided; and no informality in the above
requirements shall render any proceedings for the collection of such
taxes illegal. The clerk is hereby required to cause such lists to be
delivered to the proper supervisors of his township within thirty days
after the levy, and take receipts therefor; and such list shall be full
and sufficient authority for the supervisor to collect all taxes therein
charged against resident property-holders in his district.

Furnish super
visor with p l a t .
R . § 890.

And t a x list :
d u t y of c o u n t y
auditor.
R . § 892.
Gh. 06, § 6, 9 Q.
A.

List : whatt o
contain: au
thority t o col
lect taxes..
R . § 893.

" The township trustees have not control over
° The map required by this section to be deliv
the road fund in the hands of the township ered by the township clerk to the road super
clerk, except that part of i t which may be set visor, confers no additional authority upon him.
apart for general township purposes; the bal The map i s i n no sense to b e considered a s pro
ance is to be expended in his discretion by the cess or authority for his action. Mosier v.
road supervisor, and he has a right to demand Vincent, 34 Iowa, 478.
and receive it from the township clerk. Hen
derson v. Simpson, 45 Iowa, 519.

W O R K I N G HIGHWAYS.

248
When taxes
have not been
paid.
R. § 898.
Ch. 76,12 G. Á.

County treas
urer to pay
clerk.
B. § 910»

[TITLE V I I .

SEC. 975. The township clerk shall, on or before the Second Mon
day in October in each year, make out a certified list of all land, town
lots, and personal property on which the highway tax has not been
paid, and the amount of tax charged on each parcel of land, town lot,
or personal property, designating the district in which the same is sit-r
uated, and transmit the same to the auditor, who shall enter the
amount of tax to each piece of land or town lot and person taxed for
personal property in the column ruled for that purpose, the same as
other taxes, and deliver the same to the county treasurer, charging
him with the same, which shall be collected by such treasurer in the
same manner that county taxes are collected; and in case the township
clerk shall fail or neglect to make such return, he shall forfeit and
pay to the use of the township, for highway purposes, a sum equal to
the amount of tax on said land, which may be collected by suit on his
official bond before any court having competent jurisdiction.
SEC. 976. The county treasurer shall, on the last Monday in March
and September of each year, pay to the township clerk all the highway
taxes belonging to his township which are at such times in his hands,
taking the duplicate receipts of such clerk therefor, one of which shall
be delivered by such treasurer, on or before the first Monday in April
and October in each yeaï, to the trustees.
( C H A P T E B O6, L A W S OF 1 8 8 0 . )

Title.

AN ACT in relation to highway taxes.

Duty of county
auditor.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa. That i t shall be the duty of the auditor to provide a column,
whicn shall show the road district to which the highway taxes belong,
as transmitted by the township clerks, according to section 975 of the
code of 1873.
SEC. 2. That it shall be the duty of the county treasurer, when he
pays to township clerks highway taxes, according to section 976, to
furnish, at each time and to each clerk, a statement showing the road
district or districts to which it belongs.

Duty of county
treasurer.

SUPERVISOR—POWER, DUTIES.
Where reside :
who serve.
R. § 881.
To give bond:
R. §884.
Amended by
Ch. 167,16 G. A.

Notice to : pen
alty for refusal
t o serve.
K. §883.

»

SEC. 977. The supervisor must reside in the district for which he
is elected or appointed, and no person shall be required to serve as
supervisor who is exempt from performing labor on the highway.
SEC. 978. Each supervisor shall be required to give bond in such
sum and with such security as the township clerk may deem requisite,
[and] conditioned that he will faithfully and impartially perform all
the duties devolving upon him, and appropriate all moneys that may
come into his hands by virtue of his office according to law, [and in
case] of a vacancy occurring in any highway district within a town
ship, the township [clerk] shall fill such vacancy by appointment.
SEC. 979. The township clerk shall notify each supervisor within
five days after his election or appointment, and if he shall fail to ap
pear before said township clerk, unless prevented by sickness, within
ten days, and give bond and take the oath of office, he shall forfeit
and pay the sum of five dollars, and in case of his failing or refusing
to pay the same, his successor in office shall collect the said amount
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by suit or otherwise, and apply the same to the repairing of highways
in his district.
SEC. 980. The supervisor shall, within ten days after receiving the
tax list specified in sections nine hundred and seventy-three and nine
hundred and seventy-four, post u p in three conspicuous places within
his district, written notices of the amount of highway tax assessed t o
each tax payer in said district.
SEC. 981. The supervisor shall cause all tax collected by him to be
expended for the purposes specified in section nine hundred and sixtynine of this code, on or before the first day of October of that year,
except the portion set apart for a general township f u n d as provided
i n said section, which shall be by the supervisor paid over to the
township clerk from time to time as collected, and his receipt taken
therefor.
SEC. 982. The money tax levied upon the property in each district,
except that portion set apart as a general township fund, whether
collected by the supervisor or county treasurer, shall be expended f o r
highway purposes in that district, and no part thereof
shall be paid
out or expended for the benefit of another district.p
SEC. 983. The supervisor shall require all able-bodied male resi
dents of his district between the ages of twenty-one and forty-five, to
perform two days' labor upon the highway between the first day of
April and September of each year.
SEC. 984. The supervisor shall give at least three days notiqe of the
day or days and place designated to work the highways to all persons
subject to work thereon, or who are charged with a highway tax
within his district, and all persons so notified must meet said super
visor at such time and place with such tools, implements, and teams,
as the supervisor may designate, and shall labor diligently under the
direction of the supervisor for eight hours each day ; and for such two
days' labor performed, the supervisor shall give to the person a certifi
cate, which certificate shall be evidence that such person has per
formed labor on the public highway, and shall exempt such person
from performing labor in payment of highway poll tax in that or any
other nigh way district for the same year. And the supervisor shall
give any person who may perform labor in payment of his highway
tax, if demanded, a receipt showing the amount of money earned by
such labor, which shall be evidence of the payment of said tax to the
amount specified in the receipt.
SEC. 985. [Each person liable to perform labor on the public high
way as poll tax, who shall fail or neglect to attend, either in person or
by satisfactory substitute, at the time and place appointed, with the
designated tool, implement, or team, having had three days' notice
thereof, or, having attended, shall spend his time in idleness, or disobey
the supervisor, or fail to furnish said supervisor, within five days
thereafter, some satisfactory excuse for not so attending, shall forfeit
and pay to said supervisor the sum of three dollars for each days' de
linquency; and in case of failure to pay such forfeit within ten days,
the supervisor shall recover the same by action i n the name of the
supervisor, and no property or wages belonging to said person shall
be exempt to the defendant on execution. Said judgment to be ob-
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p The destination of these funds is fixed by ADAMS, J . , i n Henderson v. Simpson,
law, and there is no discretion to be exercised on p . 522.
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tained before any justice of the peace in the proper township, which
money when collected shall be expended on the public highway.]
SEC. 986. The supervisor shall perform the same amount of labor
as is required of an able-bodied man, for which he shall be allowed
the sum fixed by the trustees for each day's labor, including the time
necessarily spent in notifying the hands and making out his returns,
which sum shall be paid out of the highway fund, after deducting his
two days' work. W h e n there is no money in the hands of the clerk
with which to pay the said supervisor, he shall be entitled to receive a
certificate for the amount of labor performed, which certificate shall
be received in payment of his own highway tax for any succeeding
year.
SEC. 987. The supervisors of the several districts of each township
shall report to the township clerk on the first Monday of April and
October of each year, which report shall embrace the following items :
1. The names of all persons in his district required to perform
labor on the public highway, and the amount performed by each;
2. The names of all persons against whom suits have been brought,
as required by section nine hundred and eighty-five, and the amount
collected of each;
3. The names of all persons who have paid their property high
way tax in labor, and the amount paid by each;
4. The names of all persons who have paid their property tax in
money, and the amount paid by each;
5. A' correct list of all non-resident lands and town lots on which
the highway tax has been paid, and the amount paid by each;
6. A correct list of all non-resident lands and town lots on which
the highway tax has not been paid, and the amount of tax on each
piece;
7. The amount of all moneys coming into his hands by virtue of
his office, and from what sources;
8. The manner in which moneys coming into his hands by virtue
of his office have been expended, and the amount, if any, in his pos
session;
9. The number of days he has been faithfully employed in the
discharge of his duty;
10. The condition of the highways in his district, and such other
items and suggestions as said supervisor may wish to make, which
report shall be signed and sworn to by said supervisor and filed by the
township clerk in his office.
SEC. 988. If i t appears from such report, that any person has failed
to perform the two days' labor required, or any part thereof, and that
the supervisor has neglected to collect the amount in money required
to be paid in case of such failure, the clerk shall add the amount
required to be paid in case of such failure to such person's property
tax and certify the same as required in section nine hundred and
seventy-five, and the auditor shall enter the same on the proper tax list,
and the treasurer shall collect the same as required in said section
nine hundred and seventy-five.
SEC. 989. [The supervisor is not permitted to cut down or injure
any tree growing by the wayside which does not obstruct the highway,
and which stands in front of any town lot, enclosure, or cultivated
field, or any ground reserved for any public use, where such tree is
intended to be preserved for shade or ornament, by the proprietor of
the land, on or adjacent to which the tree is standing; and it shall not

CHAP. 2 . ]

WOBKING HIGHWAYS.

251

be lawful for the supervisor to enter upon any enclosed or unenclosed 0 r take timber
lands for the purpose of taking timber therefrom without first receiv- ^™^]rc<>Me°t
ing permission from the owner or owners of said lands.11
° ownerAll acts and parts of acts inconsistent with the above are hereby
repealed.]
SEC. 990. W h e n notified in writing, that any bridge or any portion DAMAGES
of the public highway is unsafe, the supervisor shall be liable for all ^fe'bridgo^r
damages resulting from the unsafe or impassable condition of the high- highway,
way or bridge, after allowing a reasonable time for repairing the same. B"§ 902'
[And if there is in the district any bridge erected or maintained by the
county, then, i n that event, he shall, on such notice of the unsafe con- .county bridge
dition of such bridge, as soon as he reasonably can, obstruct passage on
"dangersuch bridge, and use strict diligence in notifying at least one member ous.
of the board of supervisors of his county in writing of the unsafe
condition of such bridge; and if he fails so to obstruct and notify, he
shall be liable for all damages growing out of the unsafe condition of
17 CI A.
such bridge, occurring between the time he is so notified, and such
time as he neglects i n obstructing such passage; and any person
who shall remove such obstruction shall be liable for all damages
occurring to any person resulting from such removal. Provided, Pr0Ti80.
that nothing herein contained shall be construed to relieve the county
from liability for the defects of said bridge.]
SEC. 991. For making such extraordinary repairs, the supervisor EXTRAORDINARY
may call out any or all the able-bodied men of the district in which
they are to be made, but not more than two days at one time without
their consent, and persons so called out shall be entitled to receive a
certificate from the supervisor, certifying the number of days labor
performed, which certificate shall be received i n payment for highway
tax for that or any succeeding year at the rate per day established for
•that year.'
i Where a highway or street in a city or town
This liability of the county exists only in rehas been acquired by prescription, the fee re- spect to defects in bridges of the larger class,
maining in the land
owner, he has a right to all "county bridges" proper, which are built under
things connected- therewith, such as trees upon, their statutory power to make and repair bridges,
or mines and quarries under, the land over The repair of roads and highways devolve upon
which the highway passes, subject only to the the several road districts, and it is the superviright of passage by the public, and the inci- sor, after notice in writing, and not the county,
dental right of repairing and keeping it m that is liable for injuries caused by the defective
proper condition. Overman v. May, 85 Iowa, 89. condition of the road or bridge. Barrett v.
In thus keeping the highway in repair the Brooks, 21 Id., 144; Bell v. Foutch, Id., 119;
proper officer may use the stone within its limits Brown v. Jefferson Co., 16 Id., 339; Soper v.
m a reasonable and proper manner for that pur- Henry Co., 26 Id., 204; McCullum v. Black
pose. But this does not authorize him to quarry Hawk Co., 21 Id., 409; Wilson & Gustin ».
stone in the bed of a river spanned by a bridge, Jefferson Co., 13 Id., 181.
constituting part of the highway, to repair
I t is the duty of counties to construct and
other streets. Id.
maintain in proper condition for public use
A road supervisor will be enjoined a t the in- "county bridges within their limits, a n d they
stance of a land owner from removing trees are liable for all injuries resulting from their
standing in the highway adjacent to, and in negligent construction, or the failure to keep
front of, such owner s premises, unless such re- them in repair. Chandler v. Fremont Co., 42
moval is demanded by the wants of the public Id., 58; Moreland v. Mitchell Co., 40 Id., 394.
travel. Bills v. Belknap, 36 Id., 583.
County bridges are those which require i n
* I t is the duty of the county in which a bridge their construction an expenditure of money beis situated to make all repairs requiring an ex- yond the means a t the disposal of the road distraordinary expenditure of money; and this duty tricts, and those which have been constructed
involves the corresponding liability for damages by the county. Id.
resulting from a neglect to make the same.
Where it appeared by the evidence t h a t t h e
Wilson <& Gustin v. Jefferson County, 13 Iowa, entire cost of the bridge did not exceed seventy181.
five
dollars, that to repair the defect therein
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SEC. 992. I f any able-bodied man, when duly summoned for any
such purpose, fails t o appear and labor diligently by himself or substi
tute, or send satisfactory excuse therefor, or t o pay t h e value of such
work i n money at any time before suit is brought, h e is liable to a fine
of t e n dollars, t o be recovered b y suit before any justice of the peace
i n the name of t h e supervisor, and f o r t h e use of t h e highway f u n d of
t h e district.8
Obstructions
SEC. 993. The supervisor shall remove obstructions i n the high
moved.
ways caused b y fences or otherwise, b u t h e must n o t throw down or
K. § 905.
remove fences which do not directly obstruct the travel upon the high
way, until reasonable notice i n writing, n o t exceeding six months, has
been given t o t h e owner of the land enclosed i n part by such fence. 1
SEC. 994. T h e supervisor shall keep t h e highways i n as good con
Highway to be
kept in good
dition
as t h e f u n d s at his disposal will permit, and shall place guidecondition:
boards a t cross-roads and a t t h e forks of t h e highways i n his district;
sign boards.
R. § 907.
said boards t o be made out of good timber, the same t o be will painted
Ch. 96, % 1, 9 Q»
A.
and lettered, and placed upon good substantial hard wood posts, to be
set f o u r feet in and t o be a t least eight feet above ground.
SEC. 995. T h e supervisor of highways, when notified in writing
Canada thistles.
Ch. 66,14 G. A. t h a t any Canada thistles are growing upon any vacant or non-resident
lands or lots within his district, t h e owner, agent, or lessee of which is
unknown, shall cause the same t o be destroyed and make return i n
writing t o t h e board of superviseurs of his county, with a bill f o r his
expenses or charges therefor, which shall be audited and allowed by
said hoard and paid f r o m t h e county f u n d ; and the amount so paid
shall be entered u p and levied against t h e lands or lots on which said
thistles have been destroyed, and collected by the county treasurer t h e
same as other taxes and returned t o t h e county f u n d .
SEC. 996. T h e supervisors are required t o meet the township trus
Supervisors
settle with
tees a t t h e meeting on the first Monday i n October i n each year, at
trustees.
which time there shall be a settlement of t h e accounts of such super
R . 8 909.
Ch. 96, $ 3, 9 O. visors connected with t h e highway f u n d , f o r putting u p guide-boards
A.
and f o r any other services; and after payment of t h e supervisors, t h e
trustees shall order such distribution of t h e f u n d i n t h e hands of t h e
township clerk, as they may deem expedient f o r highway purposes,
and t h e clerk shall pay t h e same out as ordered by t h e trustees.™
Penalty.
R. §904.

would have cost about five dollars, and that the
road district had ample means to construct and
repair the bridge; held, that the county was not
liable. Chandler v. Fremont Co., supra.
Where an injury results from the negligent
construction of a county bridge, or the failure to
keep i t in repair, the county is liable and cannot
escape liability by showing, in a given case, that
the injury occurred by reason of an unsound
plank whieh the road supervisor might have relaced. Huston v. Iowa County, 43 Id., 456.
ee also Krause v. Davis County, 44 Id., 141,
which holds the same doctrine.
• A man who is not able-bodied does not
come within the purview of this section, and is
not liable to the penalty prescribed therein for a
failure to appear when summoned by the road
supervisor to perform labor on the roads.
Martin v. Oadd, 31 Iowa, 75.
Nor will the failure of such person to make

E

his condition known to the supervisor, nor the
fact that h e sent a substitute wno was rejected
for incompetency, change the rule. Id.
4
The supervisor has no right, under this and
kindred sections, to throw down a fence project
ing into the highway, though not directly ob
structing the travel thereon, without first noti
fying the owner to remove the same, even where
the fence is built after the establishment of the
road. Mosier v. Vincent, 34 Id., 478.
"The fund to be distributed under this section
is such unexpended balance as there may be of
the money originally set apart by the trustees
as the general township fund; all the other
money is to be expended by each supervisor in
the road district where collected, and the fact
of its coming into the hands of the clerk is a
mere incident to its collection. Henderson v.
Simpson, 45 Iowa, on p. 522.
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SEC. 997. Should there be n o money i n t h e treasury o n final settle
m e n t of t h e supervisors w i t h t h e trustees, said trustees shall order t h e
township clerk t o issue orders f o r t h e a m o u n t due t h e supervisors.
T h e orders so issued shall be numbered w i t h t h e n u m b e r of t h e district
t o which t h e y belong, and shall b e received t h e same as money i n t h e
pa ym e nt of highway t a x i n t h e district t o w h i c h t h e y are issued.
SEC. 998. A n y supervisor failing or neglecting t o p e r f o r m t h e
duties required b y t h i s chapter, shall forfeit and p a y f o r t h e use of t h e
highway f u n d of his district t h e s u m of t e n dollars; t h e t ow ns hi p clerk
shall, i n case of such failure or neglect, commence suit i n his n a m e f o r
t h e collection of t h e same, before a n y justice of t h e peace w i t h i n t h e
proper township.
SEC. 999. W here a n y owner o r occupant of land adjoining or a b u t 
t i n g u p o n a n y highway m a y desire t o p l a n t a hedge u p o n t h e line of
t h e same, h e shall be allowed t o build his f e n c e u p o n such h i g h w a y ;
b u t h e shall n o t build t h e fence more t h a n five f e e t w i t h i n t h e outer
line of said highway, and said fence may b e built o n b o t h sides of all
highways of fifty feet o r more i n width a t t h e same time. S u c h owner
or occupant shall n o t be allowed t o occupy such highway as aforesaid
f o r more t h a n t e n years, and n o t more t h a n six m o n t h s before such
hedge shall be planted, and a t t h e expiration of such t i m e h e shall
remove such f e n c e u p o n t h e order of t h e supervisor of t h e district
where such highway is situated.
SEC. 1000. Persons meeting each other o n t h e public highways,
shall give one half of t h e same b y t u r n i n g t o t h e r i g h t . A l l persons
failing t o observe t h e provisions of this,section shall b e liable t o p a y
all damages resulting therefrom, together w i t h a fine, n o t exceeding
five dollars, which fine shall be appropriated t o repairing t h e highways
i n t h e district where t h e violation occurred; b u t n o prosecution shall
be instituted except o n complaint of t h e person wronged.

When n o f u n d s ,
orders t o b e
issued.
Same, § 2.

Neglect t o per
f o r m duty :
penalty.
R . § 900.
Cb. 96, § 4, 9 G .
A.

Hedges m a y b e
planted in high
way.
Ch. 51, 9 G . A .

Persons meet
ing t o t u r n t o
r i g h t : penalty.
R . §908.

( C H A P T E R 8 8 , LA.WS OF 1 8 8 0 . )
TO A U T H O R I Z E U S E OF S U R P L U S BRIDGE F U N D O N H I G H W A Y S .

AN ACT t o give county boards of supervisors t h e r i g h t t o improve T1Ue.
t h e highways i n certain cases.
SECTION 1.

Be it enacted

by the General Assembly

of the State of

Iowa, T h a t whenever any county i n t h e state is f r e e f r o m debt, and
h a s a surplus i n i t s bridge f u n d , a f t e r providing f o r t h e necessary
repairs of bridges i n said county, t h e n t h e board of supervisors of such
county may, o u t of such surplus, make improvements o n t h e h i g h 
ways u p o n t h e petition of one-third of t h e resident freeholders of a n y
township i n said county; b u t i n n o case shall t h e y be authorized t o
r u n t h e county i n debt f o r such improvements of t h e highways, and
whenever t h e y shall make such improvements t h e y shall let t h e work
b y contract t o t h e lowest responsible bidder, a f t e r h a v i n g advertised
f o r proposals i n some newspaper printed i n t h e county, f o r n o t less
t h a n fourteen days previous t o t h e letting of said contract.
Approved, March 23, 1880.

Counties f r e e
f r o m debt and
have surplus
bridge f u n d
may improve
highways.

Work let t o con
tractera.
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C H A P T E R 3 .
OF FERRIES AND BRIDGES.
BRIDGES.
SECTION 1 0 0 1 . Bridges erected or maintained by the public, con
stitute parts of the highway, and must not be less than sixteen feet in
width. T
SEC. 1002. Any person riding or driving faster than a walk across
Penalty f o r f a s t
driving over.
any bridge maintained at the public charge, shall be subject to pay the
R. § 823.
C h . 112, S h » <*. following penalties: When the bridge is twenty-five feet in length,
A.
and does not exceed one hundred, the sum of one dollar for each
offense; when it is over one hundred, and does not exceed two hundred
feet in length, the sum of three dollars for each offense; where it is
over two hundred, and does not exceed three hundred feet in lèngth,
the sum of five dollars for each offense; and the further additional
sum of one dollar for each offense for every hundred feet in length in
excess of three hundred, to be recovered by civil action in the name
and for the county in which the bridge is situated. If the bridge is
situated in more than one county the action is maintainable in or by
either.

Public: p a r t
highway.
R. § 822.

TOLL BRIDGES.

SEC. 1003. The board of supervisors may grant licenses for the
erection of toll bridges across any water courses or other obstruction
which justifies the establishment of such bridge, and which calls for
an expenditure that cannot be met without serious inconvenience to
the revenues »of the county. I n granting such licenses, preference
shall be given to the owner of the land on which the bridge is pro
posed t o be located, if he applies for the privilege, and is, in other
respects, a competent person to erect such bridge.
SEC. 1004. When any corporation or individual shall obtain from
Supervisors
g r a n t license:
the board of supervisors, license for the construction of a toll bridge
right of way.
Oh. 145, H 1> ' across any of the streams of this state, such corporation or individual
12 G. A.
may take and appropriate so much private property as shall be neces
sary for a right of way therefor and all approaches thereto, in such
width as such corporation or individual may desire, not exceeding
sixty feet.
SEC. 1005. If the owner of the property over which such way
Damages a s 
sessed.
extends shall refuse to grant the same, and the damages therefor can
Same, § 3.
not be settled by agreement, all damages which the owner, or any
person having an interest in or improvement upon the property to be
taken, will sustain by reason of the appropriation of such property,
shall be assessed, and the right of way taken on the application of
either party under the provisions of chapter three of title ten, of this
code.

How estab
lished.
R S 1214.

T
T h e board of supervisors have power at
their discretion to establish and change high
ways, of which bridges erected by the public
constitute a part, and when a bridge has fallen
down, which they refuse to rebuild, mandamus
will not lie to compel them to do so. The State
ex rel. Houck v. Morris et al., 43 Iowa, 192.

W h e n the county will be liable for injuries re
sulting from defects in bridges, see notes to sec
tion 991, ante.
A city is liable for personal injuries resulting
from the defective condition of a bridge within
its corporate limits. Rusch v. The City of Da
venport, 6 Id., 443.
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SEC. 1006. Where the extremities of the bridge lie in different Wher e extremilie i n differ
counties, a license must be procured from each of such counties, and tíos
ent counties o r
states.
if different rates of toll are fixed by the different boards of supervisors, B . § 1216.
each has power to fix the rates of travel which is going from its own
county. A similar principle shall be observed where only one of the
extremities of the bridge is within this state.
SEC. 1007. Such licenses may be granted to continue for any P e r i o d f o r
period not exceeding fifty years, and the rate of toll may be fixed, in wg rhaincthe licenses
d.
the first instance, in such a manner as to be unalterable within any B . § 1217.
stipulated period not exceeding ten years; after that time it shall be
under the control of the board of supervisors.
SEC. 1008. The board of supervisors is also authorized to stipulate Other b r i d g e s
ries.
in the license that no other bridge or ferry shall be permitted across oRr. ft.§r1218.
the same obstruction within any distance not exceeding two miles of
such bridge, and for a period not exceeding ten years; any violation
of the terms of such stipulation is a nuisance, and he who causes it is
guilty of a misdemeanor.
SEC. 1009. When it is made to appear to the board of supervisors, F a i l u r e of d u t y .
after ten days notice to the person licensed, that he fails substantially B . § 1212.
to perform his duties according to law, the board may revoke his license.
SEC. 1010. All toll bridges must be so regulated as to allow per D a y o r n i g h t :
toll.
sons to pass at any hour of the night or day, but the board of super rBa.t e§of1222.
visors may, in its discretion, in fixing the rates of toll, permit a
greater amount to be collected during certain hours of the night time.
FERRIES.

SEC. 1011. The board of supervisors has power to grant such ferry L i c e n s e : s u p e r 
power t o
licenses as may be needed within its county, for a period not exceed visors,
grant.
ing ten years.
B . § 1200.
SEC. 1012. The board may prescribe the rates of ferriage, as well as B a t e s of f e r r i e s
by boards.
the hours of the day or night during which the ferry must be attended, fixed
both of which may, from time to time, be changed at the discretion of B . § 1201.
the board.
SEC. 1013. I n granting a ferry license, the board of supervisors has E x t e n t of privi
power to make the privilege granted exclusive, for a distance not ex lege.
K. § 1202.
ceeding one mile in either direction from said ferry, in which case no
person shall keep a public ferry within the prescribed distance, unless,
after twenty days' notice to the person who has obtained such privi
lege, it is made to appear to the board that the public good requires
both ferries, and a new license is issued for the second ferry accord
ingly. The notice herein required must be served personally on the
owner, or on the person in charge of the ferry boat.
SEC. 1014. In granting a ferry license, preference must be given to P r e f e r e n c e : t o
given.
the keeper of a previous ferry at the same point, and if it be a new ferry, wB h. o§m1203.
preference shall be given to the owner of the land; but if there is no
such, or if, after giving the same notice as is required by the last sec
tion, he fails to make application for such license, or if, in the opinion
of the board, he is an improper person to receive the same, it may be
conferred on any other proper applicant.w ,
w
The keeper of a ferry has no right, under
this section, to a renewal of his franchise. The
section is simply directory, pointing' out him as
the one better prepared to serve the public than
others, but directing, also, that if, in the opinion of the supervisors, he is an improper person
to be intrusted with the franchise, it may be

conferred on any other proper applicant. Per
BECK, J., in Lippencott v. Allander, 23 Iowa,
on p. 558. But see Same v. Same, 25 Id., 445,
where it is held that an appeal will lie from the
action of the board of supervisors revoking a
ferry license.
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SEC. 1015. Where the opposite shores of the stream are in differ
ent counties, a license from either is sufficient, and the board of super
visors first exercising jurisdiction by granting a license, retains that
jurisdiction during the term of such license.
SEC. 1016. Where but one side of a river is within this state, the
board of supervisors possesses the same power, so far as the shore of
this state is concerned, as though the river lay wholly within this state.
SEC. 1017. The board of supervisors, upon being satisfied that the
requirements of this chapter have been complied with, and that a ferry
is needed at such a place, and that the applicant is a suitable person to
keep it, must grant the license, which, however, shall not issue until
the applicant files a bond, with sureties to be approved by the board or
auditor, in a penalty not less than one hundred dollars, with the con
dition that he will keep the ferry in proper condition for ferrying, and
attend the same at all times fixed by the board for running the same,
that he will neither demand nor take any illegal tolls, and that he will
perform all other duties which are, or may be enjoined on him by law,
which bond shall be filed in the county auditor's office.
SEC. 1018. Every ferryman must transport the public expresses of
the United States and of this state, and also the United States mail, at
any hour of the day or night.
PROVISIONS A P P L I C A B L E TO BOTH F E R R I E S A N D TOLL BRIDGES.

SEC. 1019. All licenses for ferries and toll bridges must be entered
upon the records of the board of supervisors, and shall contain the
rates of toll allowed.
Rates of toll :
SEC. 1020. The rates of toll must be conspiciously posted up at
where posted.
R . § § 1210, 1220. each extremity of the bridge, or on the boat, door of the ferry house,
or some other conspicuous place near the ferry.
Failure t o post :
SEC. 1021. The failure to have such list posted u p as aforsaid, jus
penalty f o r .
R . § 1211, 1220. tifies any person in refusing the payment of tolls, and where such fail
ure is habitual, the proprietor of the bridge or ferry is liable to pay
twenty-five dollars, and the action therefor may be brought in the
name of the county against such proprietor, or on the bond of the
proprietor of the ferry; the amount recovered in either case to be paid
into the county treasury.
SEC. 1022. Before a license can be granted for either a bridge or
Notice of appli
cation t o b e
ferry, notice of the intended application therefor must be posted up in
posted before
at least three public places on each side of the river, if both are within
license.
R . § i 1206,1219. the state, and in the township and neighborhood in which the pro
posed bridge or ferry is to be erected or kept, at least twenty days prior
to the making such application.
SEC. 1023. The taking of illegal toll by the grantees of any of the
Penalty f o r
taking illegal
licenses
herein contemplated, subjects the offender to the penalty of
toll.
R . $ 1236.
twenty-five dollars for every such offense, to be recovered by suit on the
bond of such licensee, or against him individually, by the person who
paid the illegal toll for his own benefit, or he may bring suit in the
name of the county, in which case the proceeds shall go into the
county treasury.
SEC. 1024. A failure in other respects to comply substantially with
Forfeiture.
R . § 1237.
the terms fixed by the board, works a forfeiture of any of the licenses
herein authorized, and also subjects the party guilty of such failure to
damages for all the injury resulting therefrom, for which he is liable
on his bond.
License entered
of record.
R . § 1208.
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SEC. 1025. Any person who refuses to pay the regular tolls estab
lished and posted up in accordance with the provisions of this chapter,
or who shall run through or pass around the toll gates with a view of
avoiding the payment of just tolls or dues, forfeits the sum of five dol
lars for every offense, which, together with costs of suit, may be recov
ered by the person entitled to such toll by civil action; but nothing
herein contained shall prevent a person from fording a stream across
which a toll bridge or ferry has been constructed.
SEC. 1026. The proprietor of any bridge or ferry authorized by this
chapter, may establish rules for the regulation of passengers, travelers,
teams and freight passing or traveling thereon, and may enforce those
rules by penalties, not exceeding five dollars for any one offense, which
penalties may be recovered by civil action in the name of the proprie
tor aforesaid; but such rules must be published by being conspicuously
posted u p before they can be thus enforced.
SEC. 1027. Any of the franchises contemplated in this chapter are
subject to execution, and shall be sold as personal property, and be
subject to the same rights and consequences, except that the purchaser
may take immediate possession of the property.
SEC. 1028. The sale of any such franchise carries with it all the
material, implements, rights of way, and works of whatever kind,
necessary for, or ordinarily used in, the exercise of such franchise.
SEC. 1029. Nothing in this chapter contained shall be so construed
as to prevent any person, city, incorporated town, or village, from es
tablishing a free ferry at any point where a license to keep a ferry has
been granted under the provisions of this chapter; provided, that
where said free ferry is established, said person or company shall pay
a reasonable compensation to the persons owning said ferry for all
boats, ropes, and other materai, if the same be fit for use; and when
said free ferry is established at a point at or near where a license has
been granted to an individual, such individual shall be exonerated from
any further obligation in relation to the ferry. Bond and security
shall be given in like manner by the person or company establishing
the free ferry as required in this chapter.
SEC. 1030. Nothing in this chapter shall be so construed as to pre
vent owners of mills from crossing themselves or customers free of
charge.
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R A I L W A Y A N D T O I L BRIDGES.

SEC. 1031. Any railway or bridge company that now is, or hereaf Supervisors t o
loca
ter may be, incorporated in pursuance of the laws of this state, or of control
tion.
the states of Wisconsin, Illinois, Kansas, Nebraska, or Dakota, is Ch 130,S | 1, a ,
authorized to construct a railway bridge across the Mississippi, Mis io a. A .
souri or Big Sioux rivers, connecting with the eastern or western ter
minus, as the case may be, of any railway abutting on the Iowa bank
of either of said rivers, at such place as shall be designated therefor by
the board of supervisors of the county wherein such abutting is to be
made, and extending toward a point on the opposite bank that may be
selected by such company.
SEC. 1032. N o bridge shall be built under the provisions of the P l a n t o b e a p 
preceding section, until the plan thereof has been submit ted to and ap proved.
Same, § 8 .
proved by the board of supervisors of the county in which the bridge
is to be partly located.
17
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SEC. 1033. Any such company may, with the consent of said board
of supervisors, construct such bridge with suitable highways and foot
ways f o r teams and foot passengers, and charge such rates of toll there
for as may be approved by said board.
SEC. 1034. Any such company may establish a ferry across said
rivers at or near the termini of its road, f o r the sole purpose of cross
ing the freight and passengers of such highway, until the bridge, is
ready for use.
SEC. 1035. N o bridge erected under the provisions of this chapter
shall be so located or constructed as to unnecessarily impede, injure, or
obstruct the navigation of said rivers.
SEC. 1036. Any such company may issue its bonds or obligations
f o r an amount not exceeding the cost of such bridge, and of its road
in the state, and may -secure the payment thereof by a mortgage on
the same, and may issue certificates of common and preferred stock;
the preferred stock t o be issued only on condition that the holders of
the common stock give their written consent thereto.
SEC. 1037. Each company acting under the provisions of this
chapter shall elect at least one director, who shall be a citizen of and
reside in the state of Iowa, and such company shall be liable t o be
sued in any court of competent jurisdiction in this state, and service
of the original notice on said resident director shall be sufficient notice
to the company of thé pendency of the actioi}.
(CHAPTER 4 0 , L A W S OF 1 8 7 8 . )
BRIDGES O N COUNTY L I N E ROADS.

Title.

On county line
road, bridge
may be built
wholly in oiie
county,

and paid for by
other counties
benefited.

AN ACT to provide f o r the construction and maintenance of county
bridges on county line roads, where site of bridge is wholly within
one or the other county. Additional to code, chapter 3, title
V I I : "Perries and bridges."
SECTION 1.

Be it enacted by the General Assembly of the State of

Iowa, That wherever a county line road intersects a stream of sufficient
width t o require a county bridge, and the point of intersection does
not afford a suitable site f o r the construction of such bridge, and there
is a good site f o r the erection of a bridge wholly within one or t h e
other of said counties, at a reasonable distance from the county line,
the boards of supervisors of the respective counties to be benefited by
said bridge may make t h e necessary appropriations f o r the construc
tion and maintenance of such bridge, the same as they might do if said
bridge was located on county line.
Approved, March 15,1878.
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TITLE VIII.
O F T H E MILITIA.

C H A P T E R 1 .
MILITABY CODE.

(Chapter 1 of this title was repealed by chapter 125, laws of 1878,
and t h a t chapter was repealed by chapter 74 of the laws of 1880.)
(CHAPTER 7 4 , LAWS OF 1 8 8 0 . )

AN ACT to provide A military code, and for the organization, govern- Militla of t h e
ment and support of the state militia, and to repeal chapter 1 2 5 , state.
laws of the seventeenth general assembly.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, that all able-bodied male citizens of the state, between t h e ages
of eighteen and forty-five years, who are not exempted from military
duty according to the laws of the United States, shall constitute the
military force of this state: Provided, t h a t all persons who have served
in the United States service, and have been honorably discharged there
from, are exempt from duty under the military laws of the state; b u t
nothing herein contained shall be construed to prohibit any person
from becoming a member of any military organization, or holding any
office in the militia of this state.
SEC. 2. Assessors in each township are required to make and return
t o the county auditor of their respective counties, at the time of mak
ing the annual assessment, a correct list of persons subject t o military
duty, which list may be revised and corrected by the board of super
visors, and the county auditor shall, in the month of J u n e in each even
numbered year, or at such other time as the governor may direct, cer
tify to the adjutant-general a true copy of said list, and in each odd
numbered year he shall certify to the number of names on said list.
SEC. 3. When a requisition shall be made by the president of the
United States for troops, the governor, as commander-in-chief, shall,
by his proclamation, order out f o r active service the militia of the
state, or such portion thereof as may be necessary, designating the
same by draft, if a sufficient number shall not volunteer, and may
organize the same, and commission officers therefor; and when so
ordered out f o r service, the militia shall be subject to like regulations,
and receive from the state like compensation and subsistence, as are
prescribed by law for the army of the United States.
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SEC. 4. The commander-in-chief shall have power, in case of insur
rection, invasion, or breaches of the peace, or imminent danger thereof,
to order into the service of the state such of its military force as he
may deem proper, and under the command of such officers as he shall
designate.
SEC. 5. I n case of any breach of the peace, tumult, riot, or resist
ance to process of this state, or imminent danger thereof, it shall be
lawful for the sheriff of any county to call for aid upon the com
mandant of any military force within his county, immediately notify
ing the governor of such action; and it shall be the duty of the com
mandant upon whom such call is made, to order out in aid of the civil
authorities the military force, or any part thereof, under his command.
SEC. 6. The command of any force called into service under sec
tions 4 and 5 shall devolve upon the senior officer of such force, unless
otherwise specially ordered by the commander-in-chief.
SEC 7. The military forces of this state, when in the actual service
of the state in time of insurrection, invasion, or immediate danger
thereof, shall, during their time of service, be paid, by an appropriation
especially made therefor, the following sums each for every day actually
on duty:
To
To
To
To

Compensation
when called o u t
b y sheriff.

N ame—number
of regiments
limited*
E n t i r e state
compose two
brigades.

Enlistments
shall b e f o r five
years.

Oath.

Staff of commander-in- chief
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each general, field and staff officer
every other commissioned officer
every non-commissioned staff officer
every other enlisted man

$ 4.00
2.50
2.00
1.50

SEC. 8. All officers and soldiers, while on duty or assembled there
for pursuant to the order of any sheriff of any county in cases of riot,
tumult, breach of peace, or whenever called upon to aid the civil author
ities, shall receive the same compensation as provided for in section 7,
and such compensation shall be audited, allowed and paid by the super
visors of the county where such service is rendered, and shall be a por
tion of the county charges of said county, to be levied and raised as
other county charges are levied and raised.
SEC. 9. The active militia shall be designated " the Iowa national
guard," and shall consist of nine (9)regiments of infantry, and shall be
recruited by volunteer enlistments.
SEC. 10. The entire state shall be composed of not more than two
brigades, to be commanded by two brigadier-generals. The commander-in-chief shall assign all regiments, battalions and companies
to such brigades as he shall think proper. All enlistments therein
shall be for five years, and made by signing enlistment papers pre
scribed by the adjutant-general, and taking the following oath or
affirmation, which may be administered by the enlisting officer, to-wit:
"You do solemnly swear (or affirm) that you will bear true allegiance
to, and that you will support the constitution of, the United States and
the state of Iowa, and that you will serve the state of Iowa faithfully
in its military service for the term of five years, unless sooner dis
charged or you cease to become a citizen thereof; that you will obey
the orders of the commander-in-chief and such officers as may be
placed over you, and the laws governing the military forces of Iowa—
so help you God."
SEC. 11. The staff of commander-in-chief shall consist of an adju
tant-general, an inspector-general, a quartermaster-general, a commis
sary-general, and a surgeon-general, and such other officers as he may
think proper to appoint. The adjutant-general shall rank as a major-
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general. He shall issue and transmit all orders of the commander-in- A d j a1t a n t - g e n chief, with reference to the militia or military organizations of the e™state, and shall keep a record of all officers commissioned by the gov
ernor, and of all general and special orders and regulations, and of all
such matters as pertain to the organization of the state militia and the
duties of an adjutant-general, and, except in times of war or public master^eteníi
danger, he shall perform the duties of quartermaster-general, as re- ofand
have charge
quired by law, without additional compensation therefor. He shall arsenalhave charge of the state arsenal and grounds, and shall receive and
issue all ordnance stores and camp equipage on order of the com
mander-in-chief. He may appoint, with the approval of the governor, o r d n a n c e s eand
r
T &LARY
án ordnance-sergeant, at a salary of not more than $ 5 0 0 per year,
'0F
who shall, under the direction of the adjutant-general, take charge of
the state arsenal and grounds, and shall aid and assist him in the dis
charge of his duties. He shall furnish, at the expense of the state,
such blanks and forms as shall be approved by the commander-inchief. He shall also, on or before the first day of October next preced
ing the regular session of the general assembly, and at such other times
as the governor shall require, make out a full and detailed account of 61Adjutant-genall the transactions of his office, with the expense of the same for the " 6 tepor '
preceding two years, and such other matters as shall be required by the
overnor. He shall reside at the state capital and shall hold his office Salaryuring the pleasure of the governor, and shall receive for his services
$ 1 , 5 0 0 per year.
SEO. 12. The generals of brigades shall be elected by the officers Election of genand enlisted men of each brigade respectively, and shall hold their brigades.
office for five years, or until removed by court-martial or resignation.
On recommendation of brigade commanders, the governor shall ap
point and commission the brigade staff, as follows: Assistant-adjutant- fonîmMiaérf^8
general, with rank of lieutenant-colonel; assistant-inspector-general,
with rank of major: surgeon, with rank of major; quartermaster, with
rank of captain; commissary, with rank of captain; and two aids-decamp, with rank of first lieutenant; judge-advocate, with rank of major.
SEC. 13. A regiment shall consist of not less than eight nor more or8<m ze r1how
than ten companies. The colonel and lieutenant-colonel and major of
'
all regiments shall be elected as hereinafter provided. The regimental
staff shall consist of a surgeon, with rank of major; assistant-surgeon,
with rank of captain; chaplain, with rank of captain; adjutant, with
rank of first lieutenant; quartermaster, with rank of first lieutenant; ]^ri™ental
who shall be appointed and commissioned by the governor, on recom
mendation of the regimental commander. The colonel of each regi
ment shall appoint by warrant, countersigned by the adjutant, a ser
geant-major, quartermaster-sergeant, commissary-sergeant, hospital
steward, color-sergeant, ordnance-sergeant, drum-major, fife-major,
and one bugler, who shall constitute the non-commissioned staff. All commissioned
field officers shall hold their offices for five(5) years. The commissions f o r a™ years,
of all staff officers shall expire when the officer nominating them or
his successor shall make new nominations to their respective offices,
and such nominations shall be confirmed by the commander-in-chief.
SEC. 14. The generals of brigades, and regimental commanders, ^®¡JNIZE *
may cause to be organized and enlisted a band, under the leadership
of the principal musician of his command, not to exceed sixteen (16)
in number, who shall be subject to the orders of such leader, and shall
be under the command of such brigade, or regimental commander, and
shall be subject to the same regulations as are prescribed for other en
listed men.
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SEC. 15. A company shall consist of a captain, a first lieutenant, a
second lieutenant, five sergeants, f o u r corporals, t w o musicians, and
n o t less t h a n f o r t y n o r more t h a n sixty-four privates and non-commissioned officers. Company officers shall be elected by members of t h e
Company
officers elected. company, and shall hold their offices f o r five (5) years. All non-comNon-commismissioned officers of companies, o n recommendation of their captains,
sioned officers
shall be appointed by t h e warrant of t h e regimental commander,
appointed.
countersigned by t h e adjutant. All elections of line officers shall be
ordered by t h e regimental commander. All elections of field and gen
eral officers shall De ordered, by t h e commander-in-chief. T h e orders
f o r such election shall be sent t o t h e commanding officer of the com
pany i n which said election is ordered, who shall i n t u r n issue his
Election of field special order f o r such election, giving a t least six days' notice thereof,
and general
posting said order i n three public places accessible t o t h e members of
officers.
his command, and where practicable, t h e same shall be published i n
one or more newspapers i n t h e county where said company is located.
All voting shall be by ballot, and n o voting by proxy shall be legal;
and a majority of all votes cast shall be necessary t o elect. T h e senior
officer present a t such election shall preside. T h e returns of elections,
properly attested, shall be made promptly within five days f r o m t h e
date of election, t o t h e commanding officer of t h e regiment, who shall
promptly forward t h e result of said election t o t h e brigade comman
der, who shall report t h e same t o t h e adjutant-general of t h e state, by
whose approval t h e commander-in-chief will issue commissions accord
ingly: Provided, t h a t a t t h e organization of a n ew company t h e elec
Proviso.
tion shall be conducted under such regulations as t h e adjutant-general
shall prescribe.
SEC. 16. Every company and regiment may make by-laws f o r its
By-laws.
own government n o t i n conflict with this act or general orders or reg
ulations, which shall be binding upon t h e members.
SEC. 17. Every officer and soldier of t h e Iowa national guard shall
T e r m of service
a n d when began. be held t o duty f o r t h e f u l l term of five (5) years, unless regularly
discharged f o r good and sufficient cause b y t h e commandant of his
regiment, approved b y t h e commander-in-chief: Provided, T h a t said
term of five (5)years shall i n all cases commence f r o m t h e time such
Proviso.
officer or soldier shall have become a n active member of any band,
company, regiment or brigade organized o r commissioned under t h e
laws of this state, and now belonging thereto. All persons serving
F i v e years' ser five (5) years consecutively i n t h e national guard shall, on application,
vice a n exempt be entitled t o a n honorable discharge, exempting t h e m f r o m military
ion.
duty except i n time of war or public danger.
SEC. 18. T h e organization, equipment, discipline and military regu
Military regula
lations of t h e Iowa national guard shall strictly conform t o t h e regu
tions.
lations f o r t h e government of t h e army of t h e United States, i n all
cases except as nerein otherwise provided, and all orders and regula
tions governing troops, n o t i n conflict with t h e constitution of this
state and t h e provisions of this act, shall be binding upon all members
of t h e Iowa national guard.
SEC. 19. Every officer and soldier of t h e Iowa national guard shall
Exemptions o n
account of mili be exempt f r o m j u r y duty, f r o m head or poll t a x of every description,
tary d u t y .
during t h e term h e shall perform military -duty. T h e uniforms,
arms and equipments of every member of t h e state guard shall be
exempted f r o m all suits, distresses, executions or sales f o r debt or pay
ment of taxes. T h e Iowa national guard shall, i n all cases except
treason, felony, or breach of t h e peace, be privileged f r o m arrest dur-

Organization of
a company.
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ing their attendance at drills, parades, encampments, and the election
of officers, and in going to and returning from the same.
SEC. 20. The commandant of each regiment shall order monthly or
semi-monthly, day or evening drills, by the companies of his command,
and the members thereof shall receive no compensation for their ser
vices while attending such drills.
SEC. 21. The Iowa national guard may parade for drill not less than
three nor more than five days annually, by company, regiment or
brigade, as ordered by the commander-in-chief. The quartermastergeneral shall provide transportation to and from all such parades or
encampments. The commissary-general, under the direction of the
commander-in-chief, shall provide the subsistence for all forces so en
camped, such subsistence to conform as near as practicable to the ration
prescribed by the general regulations of the army of the United States,
and to be issued in kind.
SEC. 22. The commanding officer of any encampment may cause
those under his command to perform any field or camp duty he shall
require, and may put under arrest during such encampment or parade
any member of his command who shall disobey a superior officer, or be
guilty of disorderly or unmilitary conduct, and any other person who
shall trespass on the parade or encampment grounds, or in any way
interrupt or molest the orderly discharge of duty by members of his
command; and he may prohibit the sale of all spirituous or malt
liquors within one mile of such encampment, and enforce such pro
hibition by force, if necessary: Provided, however, that nothing herein
contained shall be construed to interfere with the regular business of
any liquor dealer whose place of business shall be situated within said
limits.
SEC. 23. For the use o'f the Iowa national guard in target practice,
the adjutant-general shall issue to each infantry or cavalry company,
on the requisition of the commanding officer thereof, an amount not
exceeding one thousand rounds of fixed ammunition in each year, and
for the use of the artillery he shall issue in each year not exceeding
fifty pounds of powder to each company.
SEC. 24. Upon the organization of any company or regiment of the
national guard, on the requisition of its commanding officer and the
approval of the governor, the adjutant-general shall issue all necessary
ordnance and ordnance stores: Provided, however, that when any arms
or munitions are delivered to any commander, he shall execute and
deliver to the adjutant-general a bond, payable* to the people of the
state of Iowa, in sufficient amount, and with sufficient sureties, to be
approved by the governor, conditioned for the proper use of such
arms and munitions, and return of the same, when requested by the
proper officers, in good order, wear, use and unavoidable loss and
damage excepted. All arms shall be kept at the company or regi
mental armory.
SEC. 25. Such inspection of the Iowa national guard shall be made
as the commander-in-chief may from time to time direct.
SEC. 26. Any officer or soldier of the Iowa national guard know
ingly making any false certificate, or false return of state property in
his hands, or willfully neglecting or refusing to apply all money drawn
from the state treasury for the purpose named in the requisition there
for, shall be guilty of embezzlement and fraud, and shall be punished
in the manner as provided for like offenses in the criminal code of this
state.
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SEC. 27. The several regiments of the Iowa national guard shall
adopt the present dress uniform of the army of the United States.
SEC. 28. The field, staff and line officers of the Iowa national guard
shall provide themselves with the uniform prescribed for officers of the
same rank in the United States army, within ninety days f r o m the date
of commission.
SEC. 29. Every officer or soldier who shall willfully neglect to return
t o the armory of the company, or place in charge of the commanding
officer of the company t o which he belongs, any arms, uniform or
equipment, or portion thereof, belonging to the state, within six days
after being notified by said commanding officer t o make such return,
or to place the same in his charge, shall be fined not more than fifty
dollars, or imprisoned not more than thirty days.
SEC. 30. Every person who shall willfully or wantonly injure or
destroy any uniform, arm, equipment, or other military property of the
state; and refuse to make good such injury or loss, or who shall sell,
dispose of, secrete, or remove the same, with intent to sell or dispose
thereof, shall be fined not more than two hundred dollars, or impris
oned not more t h a n six months, or both.
SEC. 31. Every soldier absent without leave or sufficient excuse from
any parade, drill or encampment, shall be fined two dollars ($2) f o r
each day of absence ; and f o r any unsoldierly conduct at drill, parade
or encampment he may be fined not more than ten dollars ($10), such
fines t o be collected by civil suit; and all suits for the collection of fines
shall be brought in the name of the state of Iowa, f o r the use of the
company to which the soldier fined belongs; but in n o case shall the
state pay any costs of such suits. Nothing herein shall be construed
to prevent any company or band imposing such fines upon its members
as it may think proper in its by-laws, which fines may be enforced in
the same manner as herein before provided for the collection of fines
f o r absence from drill, parade or encampment.
SEC. 32. A judge-advocate, with the rank of major, shall be ap
pointed for each brigade, and hold office during the pleasure of the
commander-in-chief, who shall perform the duties of such office in the
court-martial held in his district; and no other person shall prosecute
or defend in such courts; but when he shall be unable t o attend, from
any cause, or shall be disqualified by interest or relationship, the commander-in-chief may designate the judge-advocate of another brigade
to act in his place.
SEC. 33. Commissioned officers, f o r neglect of duty, disobedience of
orders or unsoldierly or ungentlemanly conduct, may be tried by courtmartial, provided that n o sentence of any court-martial shall affect the
life, liberty or property of any citizen of Iowa, according t o the regu
lations provided in like cases i n the army of the United States. The
commander-in-chief, by order, shall designate the time and place of
holding such courts, and the names of officers composing it, consisting
of not less than three nor more than six. The senior officer named
shall preside, and shall be of superior rank to the officer on trial, when
practicable. Witnesses f o r the prosecution and defense may be sum
moned to attend by subpoena signed by the judge-advocate. Any wit
ness, duly summoned, who shall fail to appear and testify may be, by
warrant of the president of the court, directed to the sheriff or any con
stable, arrested and treated as in like cases before civil courts. The
fees of all witnesses shall be the same as allowed in civil cases, to be
taxed, with the necessary expenses of the judge-advocate and the court,
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by the president of the court, and paid by the state treasurer, on the
auditor's warrant, to the judge-advocate, who shall pay all expenses of
the trial, when received by him.
SEO. 34. The sentences of courts-martial shall be approved or disap- SENTENCES of
proved by the commander-in-chief, who may mitigate or remit any courts-martiai.
punishment awarded by sentence of court-martial, when such sentence
shall have been approved by the brigade commander. The record of
all the proceedings and the sentence of a court-martial in every case,
with the order approving or disapproving it, shall be deposited in the
office of the adjutant-general.
SEC. 35. Every brigade and regimental commander in the Iowa ML
IT
IARY comnational guard is hereby authorized to appoint a military board or mi88ion"
commission, of not less than three nor more than five officers, whose
duty it shall be to examine the capacity, qualifications, propriety of
conduct and efficiency of any commissioned officer i n his command,
who may be reported to the board of commission; and upon the report
of said board, if adverse to such officer, and if approved by the com
mander-in-chief, the commission of such officer shall be vacated: Pro
vided, always, that no officer shall be eligible to sit on such board
whose rank or promotion would in any way be affected by the proceed
ings: and two members, at least, shall be of equal or superior rank with
the officer examined; and if any officer shall refuse to report himself,
when directed, before such board, the commander-in-chief may, upon
the report of such refusal by his commander, declare his commission
vacated.
SEC. 36. I t shall not be lawful for any body of men whatever, other UNLAWFUL for
than the regularly organized volunteer militia of this state and the "arf^org^Izld"
troops of the United States, to associate themselves together as a mili- muitia t o organtary company or organization, or to drill or parade within the limits lze"
!
of this state without the license of the governor thereof, which license
ffÊCt
may at any time be revoked: Provided, that nothing herein contained bmevoieut
shall be so construed as to prevent social or benevolent organizations (societies.
from wearing swords.
SEO. 37. Every soldier of the Iowa national guard shall provide and TO PROVIDE A
keep himself provided with a uniform, according to the rules and reg- u m f o r m ulations prescribed by law, and subject to such restrictions, limita
tions and alterations as the commander-in-chief may direct.
SEO. 3 8 . I n lieu of uniforms being furnished in kind by the state, Appropriation
there shall annually be paid to each soldier having complied with sec- f o r UDiform0tion 37, the sum of four dollars, to be paid under such provisions as
the commander-in-chief may direct, unless a majority of the members
of a company prefer to own their uniforms, in which case there shall
be no payment to the members of said company as herein contem
plated, but the said uniforms shall be the property of the members of
said company respectively furnishing the same; but in n o event shall
the state be liable for the payment of any money in lieu of uniforms
or for any purpose contemplated by this act, unless such payment can
be made without exceeding the annual appropriation provided for by
this act.
SEC. 39. I n all other cases except those provided for in the preced- UNIFORMS be
ing section, all uniforms and other military property shall belong t o jíate* when,
the state and be used for military purposes only; and each soldier, upon
receiving a discharge or otherwise leaving the military service of the
state, or upon demand of his commanding officer, shall forthwith sur-
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render the said uniform, together with all other articles of military
property that may he in his possession, to said commanding officer.
SEC. 40. There shall he allowed annually, for postage, stationery
and office incidentals to each brigade headquarters, the sum of $25;
to each regimental headquarters the sum of $25, and to each company
headquarters the sum of $10.
SEC. 41. There shall be allowed annually to each company for
armory rent, fuel, lights, and like necessary expenses, the sum of $50.
SEC. 42. Such clerical assistance shall be employed in the adjutantgeneral's office as shall, in the opinion of the governor, be actually
necessary, and any person so employed shall receive, for the time they
may be actually necessarily on duty, such compensation as the gover
nor may prescribe.
SEC. 43. The commander-in-chief is authorized to make and publish
regulations for the government of the Iowa national guard, in accor
dance with existing laws.
SEC. 44. Any soldier guilty of a military offense may be put and
kept under guard by the commander of a company, regiment or
brigade, for a time not extending beyond the term of service for
which he is then ordered.
SEC. 45. The commander-in-chief shall disband any company of the
Iowa national guard when it shall fall below a proper standard of
efficiency, and he may order special inspections with a view to disbandment. All companies not acceptably uniformed within four months
after the passage of this act shall be considered below the proper stan
dard of efficiency within the meaning of this section, and shall be
disbanded. When any company shall be disbanded under the pro
visions of this section, its place in its regiment shall not be supplied
by the acceptance of another company, nor shall any new company
be accepted into the national guard until the first day of May, 1882,
nor until authority for this purpose shall be given by the general
assembly.
SEC. 46. I n this chapter the word " soldier " shall include musicians,
and all persons in the volunteer or enrolled militia, except commis
sioned officers, and the word " company " shall include battery.
SEC. 47. The medical staff of the Iowa national guard shall have
charge of that branch of the service, under the supervision of the sur
geon-general.
SEC. 48. A surgeon in charge in the field or at a camp of instruc
tion may draw, on requisition, such medical stores and supplies as in
his judgment may be needed, and for which he shall account, on forms
provided by the quartermaster-general.
SEC. 49. The surgeon-general may prescribe the necessary forms
and blanks for the work of his department, and all subordinate sur
geons of the Iowa national guard will obey his orders, and report, as
often as he may prescribe, the transactions of their department.
SEC. 50. Nothing in this act shall be construed to extend the time
of any officer beyond the time for which he was elected, or that of any
soldier beyond the time for which he was enlisted.
SEC. 51. There is hereby appropriated the sum of twenty thou
sand dollars per annum, or so much thereof as may be necessary, out
of the state treasury not otherwise appropriated, for the purposes
named in this act. "And all warrants against said appropriation
necessary to carry out the provisions of this act shall be drawn by the
auditor of state upon the state treasurer, upon the certificate of the
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adjutant-general, approved by the governor; and no indebtedness shall
be created under the provisions of this act not covered by the appropri
ation herein made."
SEC. 52. Chapter 125, acts of the seventeenth general assembly, and REPEALING
all other acts or portions of acts in conflict herewith, are hereby re- oUuBe*
pealed.
(Took effect by publication in newspapers, March 30, 1880.)
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TITLE I X .
O P CORPORATIONS.

C H A P T E E 1.
OF CORPORATIONS FOR PECUNIARY PROFIT.
SECTION 1058. A n y n u m b e r o f p e r s o n s ' m a y associate themselves
Who may Incor
porate.
and become incorporated f o r t h e transaction o f a n y l a w f u l business,
R. % 1160.

Powers*

B. § 1151*

i n c l u d i n g t h e establishment of ferries, t h e construction o f canals, rail
ways, bridges, or other works o f internal improvement; b u t s u c h i n 
corporation confers n o power o r privilege n o t possessed b y natural
persons, except a s hereinafter provided.
SEC. 1059. A m o n g t h e powers o f s u c h body corporate are t h e f o l 
lowing:
1. T o h a v e perpetual succession;
2. T o s u e and b e sued b y i t s corporate n a m e ;
3 . T o h a v e a c o m m o n seal, w h i c h i t m a y alter a t pleasure;
4 . T o render t h e interests o f t h e stockholders transferable;
5. T o e x e m p t t h e private property o f i t s members f r o m liability
f o r corporate debts, e x c e p t as herein otherwise declared;
6. T o m a k e contracts, acquire and transfer property, possessing
t h e same powers i n s u c h respects as private individuals n o w enjoy;
7. T o establish by-laws, and m a k e all rules and regulations deemed
expedient f o r t h e m a n a g e m e n t of their affairs i n accordance w i t h law. a

• T h e possession of the powers granted by dence is the articles themselves. The C. D. &
sections 1058 and 1059, and the right to exercise M. R. R. Co. v. Keisel, 43 Id., 39.
The powers of a corporation organized under
all the incidental powers essential to a proper
enjoyment of the powers specifically conferred, this chapter, for the purpose of effecting the
constitute the franchise of the corporation, objects of its creation, are as broad and com
which exists in virtue of contract between the prehensive as those of an individual, except
state and the corporation, and may not be essen where the exercise of the asserted power is ex
tially abridged or impaired by the legislature. pressly prohibited. Thompson v. Lambert, 44
Per DAY, J . , in Rodedmacher v. The M. <& St. Id., 239-244, and cases cited in opinion of
SEEVBRS, CH. J .
P. B. B. Co., 41 Iowa, on p. 301.
A corporation may make an oral or unwritten
In a proceeding by a judgment creditor of a
corporation to subject the property of an indi contract, the same as an individual. Baker v.
vidual stockholder to its payment, i t is a suffi Johnson County, 33 Id., 151; Merrick v. The
cient defense that, by the articles of incorpora Burlington d'Warren Plank Road Co., 11 Id.,74.
For the purpose of carrying out the objects of
tion, the stockholders are not individually liable
beyond the amount of unpaid stock subscribed the corporation, its powers are as extensive as
by them, and that defendant's subscription has those of an individual where they are not ex
been fully paid. Spense & Garlick v. Iowa pressly limited, and i t may borrow money and
execute a mortgage on the corporate property.
Valley Con. Co., 36 Id., 407.
A change in the name of a corporation can Thompson v. Lambert, and Weber v. Scott Co.
only be effected by changing the articles of in -A.gr. Society, 44 Id., 239.
The legislature can in no manner control or
corporation, and of this change the best evi
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SEC. 1060. [Previous to commencing any business, except that of
their own organization, they must adopt articles of incorporation,
which must be signed and acknowledged by the incorporators, and
recorded in the office of the recorder of deeds of the county where the
principal place of business is to be, in a book kept therefor; the re
corder must record such articles as aforesaid, within five days after the
same are filed in his office, and certify thereon the time when the same
was filed in his office, and the book and page where the record thereof
will be found. The said articles and certificate of recorder shall be
then recorded in the office of the secretary of state, in a book kept for
that purpose?]
SEO. 1061. Such articles of incorporation must fix the highest
amount of indebtedness or liability to which the corporation is at any
one time t o be subject, which must in no case, except in that of risks
of insurance companies, exceed two-thirds of its capital stock.®
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Articles t o b e
recorded,
R . § 1152.
C h . 172, § 2, 13
G . A.

Substituted b y
C h . 23, 17 G . A .
Highest a m o u n t
of indebtedness
fixed.
R . § 1153.
C h . 172, § 3, 13
G . A.

NOTICE PUBLISHED.

SEC. 1062. A notice must also be published, for four weeks in suc
cession, in some newspaper as convenient as practicable to the princi
pal place of business.
SEC. 1063. Such notice must contain:
1. The name of the corporation and its principal place of transact
ing business;
2. The general nature of the business to be transacted;
3. The amount of capital stock authorized, and the times and con
ditions on which it is to be paid in;
4. The time of the commencement and termination of the corpor
ation;
5. By what officers or persons the affairs of the corporation are to
be conducted, and the times at which they will be elected;
6. The highest amount of indebtedness to which the corporation
is at any time to subject itself;
7. Whether private property is to be exempt from corporate debts.
SEC. 1064. [The corporation may commence business as soon as
the articles are filed in the office of the recorder of deeds, and their
doings shall be valid if the publication in a newspaper is made, and
articles recorded in the office of the secretary of state within three
months from such filing in the recorder's office.]
SEC. 1065. No change in any of the above matters shall be valid,
unless recorded and published as the original articles are required to be.
SEC. 1066. N o corporation can be dissolved prior to the period fixed
in the articles of incorporation, except by unanimous consent, unless
a different rule has been adopted in their articles'.
interfere with the property of a private corpora
tion. Id.
A corporation organized under the general
law of this state, and which was authorized by
its articles of incorporation to "purchase and
hold, sell or exchange, any real estate or other
property deemed desirable in the transaction of
its business," was held to have power to make
a valid and binding contract for the purchase of
shares of its own stock. The Iowa Lumber Co.
v. Foster et al., 49 Id., 25.
b
The filing of articles of incorporation in the

F o r what t i m e .
£ . § 1154.
What i t m u s t
contain.
B . § 1155.

When i t m a y
commence
business.
R . § 1156.
C h . 172, § 4, 13
G. A.
Substituted b y
C h . 23,17 G . A.
When c h a n g e d .
U. § 1157.
Dissolution o f .
R . § 1159.

office of the secretary of state is not essential to
the validity of a corporation, nor will the failure
to file them render the private property of stock
holders liable for the debts of the corporation.
First Nat. Bank of Davenport v. Davies, 43
Iowa, 424. DAY and ADAMS, JJ., contra.
c
The stockholders are not made liable indi
vidually, because the corporation has incurred
an indebtedness exceeding two-thirds of its cap
ital stock in violation of section 1061. Langan
<& Noble v. The I. & M. Const. Co., 49 Iowa,
317, 323.
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SEC. 1067. The same period of newspaper publication must precede
any such premature dissolution of a corporation as is required at its
creation.
Individual
SEC. 1068. A failure to comply substantially with the foregoing
property made
requisitions in relation to organization and publicity, renders the indi
liable.
R, §§ 1166, 1338. vidual property of the stockholders liable for the corporate debts. But
' this section shall not be deemed applicable to railway corporations and
corporators, and stockholders in railway companies shall be liable only
for the amount of stock held by them in said companies.4
Notice of*
E . § 1160.

DURATION".
How renewed.
R . § 1158.
C h . 173, § 26,12
Gt. A .

F o r agricul
tural, norti cul
tural, a n d cem
etery purposes.
R . § 1185.

SEC. 1069. Corporations for the construction of any work of inter
nal improvement, or for the business of life insurance, may be formed
to endure fifty years; those formed for other purposes cannot exceed
twenty years in duration; but in either case they may be renewed,
from time to time, for periods not greater respectively than was at
first permissible, if three-fourths of the votes cast at any regular elec
tion for that purpose be in favor of such renewal, and if those wishing
a renewal will purchase
the stock of those opposed to the renewal at
its fair current value.e
SEC. 1070. Corporations for agricultural and horticultural purposes,
and cemetery associations, may be formed to endure any length of
time that may be provided in the articles of incorporation ; but the
general assembly may, at any session, fix a time when all such corpo
rations shall be dissolved. Such corporations shall not own to exceed
nine sections of land, and the improvements and necessary personal
property for the proper management thereof; and the articles of incor
poration shall provide a mode by which any member may, at any time,
withdraw therefrom, and also the mode of determining the amount to
be received by such member upon withdrawal and for the payment
thereof to such member, subject only the rights of the creditors of
such corporation.
FRAUD, CONSEQUENCES OF.

penalty for.
R.% 1163.

SEC. 1071. Intentional fraud in failing to comply substantially
with the articles of incorporation, or in deceiving the public or indi
viduals in relation to their means or their liabilities, shall subject those
guilty thereof to fine and imprisonment, or both, at the discretion of

d
A failure to comply with the requirements should be read as "or," and stockholders of a
of sections 1161 and 1162, of the revision,- was corporation are held liable where there is a fail
held not to render the private property of the ure to comply substantially with the require
stockholders liable for the debts of the corpora ments of the statute with respect to organization
tion as contemplated in section 1166 of the re or publicity. Eisfield v. Kenworth et al., 50
vision (section 1068 of code). McKellar v. Stout, Id., 389.
The failure to publish a notice of incorporation
14 Iowa, 359.
The Davenport Railway Construction Com is a failure subjecting the stockholders of the
pany, organized for the purpose of furnishing corporation to individual liability. Id.
8
materials for, building and equipping railways,
By this section, the duration of a corpora
is a railway corporation within the meaning of tion, organized for any other purpose than the
the statute, exempting stockholders from liabil construction of works of internal improvement,
ity beyond the amount of their stock. First cannot exceed twenty years. After the lapse
Nat. Bank of Davenport v. Davies, 43 Id., 424; of that time from its organization, it must ex
Langan <& Noble v. The I. & N. Const. Co., 49 pire by limitation of law, although its articles
Iowa, 317, 324.
provide for a longer duration. Per DAY, J., in
The word '"and" in section 1068 of the code Union Agr. tí- Stock >4ss. v. Neill, 31 Iowa, 95.
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t h e court. A n y person who has sustained injury f r o m such fraud,
may also recover damages therefor against those guilty of participating
i n such fraud.
SEC. 1072. The diversion of the funds of t h e corporation t o other
objects t h a n those mentioned i n their articles and i n t h e notices p u b 
lished as. aforesaid, if any person be thereby injured, and t h e payment
of dividends which leave insufficient funds t o meet t h e liabilities of
t h e corporation, shall be deemed such frauds as will subject those
therein concerned t o t h e penalties of the preceding section, and such
dividends, or their equivalent, i n t h e hands of individual stock-holders
shall be subject t o said liabilities. f
SEC. 1073. Dividends by insurance companies, made i n good f a i t h
before their knowledge of t h e happening of actual losses, are n o t
intended t o be prevented or punished by t h e provisions of t h e pre
ceding section.
SEC. 1074. Either such failure, or the practice of fraud i n t h e
manner hereinbefore mentioned, shall cause a forfeiture of all t h e
privileges hereby conferred, and t h e courts m a y proceed t o wind u p
t h e business of t h e corporation by an information i n the manner pre
scribed by law.
SEC. 1075. The intentional keeping of false books or accounts by
a n y corporation, whereby any one is injured, is a misdemeanor on t h e
art of those concerned therein, and any person shall be presumed t o
e concerned therein whose duty it was t o see t h a t t h e books and
accounts were correctly kept.
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Diversions of
f u n d s deemed a
fraud.
R . § 1164.

Insurance com
panies.
R . § 1166.

Forfeiture of.
R . § 1167.

Penalty f o r
keeping false
books.
R . § 1168.

BY-LAWS—INDEBTEDNESS—TRANSFER OF SHARES—NON-USER.

SEC. 1076. A copy of the by-laws of t h e corporation, w ith t h e By-iaws posted,
name of all its officers appended thereto, m ust be posted i n t h e prin- K- 8««icipal places of business, and be subject to public inspection.
SEC. 1077. A statement of t h e amount of capital stock subscribed, Amount of <*pt h e amount of capital actually paid in, and t h e amount of t h e indebt- îndebteanS»
edness i n a general way, must also be kept posted u p in a like manner; posted.
which statement must be corrected as often as any material change K ' § 1162'
f
The frauds contemplated in sections 1071
and 1072, must be proved in order to make the
stockholders of an impecunious corporation in
dividually liable. Fraud will not be presumed.
Spense <& Oarlich v. Iowa Valley Construction
Co., 36 Iowa, 407, 411.
The officers of a corporation are chargeable
with fraud if they shall receive i n payment for
stock property at a valuation known to be in
excess of its real value, and thereon shall issue
paid-up certificates of stock. Osgood & Moss
v. King, 42 Id., 478.
Where money borrowed by a corporation is
misappropriated by the officers, the lender, in
the absence o f any participation in the fraud,
will not be affected thereby, and such misap
propriation constitutes no defense to an action
for the recovery of the money loaned, either on

behalf of the corporation or a stockholder.
Thompson v. Lambert, 44 Id., 239.
If the stockholders or any of thein shall have
been cognizant of such misapplication of the
funds borrowed by the corporation, and shall
have participated in any advantages resulting
therefrom, they will be estopped from afterward
setting up such misapplication as a defense i n
an action by the lender against the corporation
to recover his money. Id.
I t is the duty of the stockholders to take imme
diate steps, upon learing of the misapplication
of corporate funds, to prevent it, and if, with
knowledge of the illegal act, they remain silent
and permit i t to be carried into effect, they are
bound thereby. Id.
The doctrine of ultra vires will b e applied to
the contracts of private corporations only when
such contracts remain wholly executory. Id.

272

Transfer of
s h a r e s : when
vaM.
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R . § 1176.
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takes place i n relation t o any p a r t of the subject matter of such state
ment. g
SEC. 1078. The transfer of shares is n o t valid, except as between
t h e parties thereto, until i t is regularly entered on t h e books of the
company, so as t o show t h e name of the person by, and t o whom trans
ferred, t h e numbers or other designation of t h e shares and the date of
t h e transfer; b u t such transfer shall not i n any way exempt the per
son making i t f r o m any liability of said corporation created prior
thereto. T h e books of t h e company must be so kept as t o show intel
ligibly the original stock holders, their respective interests, the amount
paid on their shares, and all transfers thereof; and such books, or a
correct copy thereof, so f a r as t h e items mentioned i n this section are
concerned, shall be subject t o t h e inspection of any person desiring
the same.
SEC. 1079. A n y coporation organized i n accordance with the pro
visions of this chapter, shall cease t o exist by the non-user of its f r a n 
chises f o r two years a t any one time, but such body shall not forfeit
its franchises by reason of its omission t o elect officers, or t o hold
meetings at any time prescribed by the articles of incorporation or by
laws, provided such act be done within two years of the time appointed
therefor.
SEC. 1080. Corporations, whose charters expire by their own limi
tation, or t h e voluntary act of t h e stockholders, may, nevertheless,
continue t o act f o r t h e purpose of winding u p their concerns. h
SEC. 1081. F o r t h e purpose of repairs, rebuilding, or enlarging, or .
t o meet contingencies, or f o r t h e pupose of a sinking fund, t h e corpo
ration may establish a f u n d which they may loan, and i n relation t o
which they may take t h e proper securities.
PRIVATE PROPERTY LIABLE FOR CORPORATE DEBTS.

Individual lia
bility.
R . § 1172.
Ch. 172, § 6.13
0. A.

F o r corporate
debts.
R . § 1173.

SEC. 1082. Neither anything i n this chapter contained, n o r any
provisions i n t h e articles of incorporation, shall exempt the stock
holders f r o m individual liability t o the amount of t h e unpaid install
ments on t h e stock owned by them, or transferred by them f o r t h e
purpose of defrauding creditors, and execution against t h e company
may, t o t h a t extent, be levied upon t h e private property of any such
individual. 1
SEC. 1083. I n none of the cases contemplated i n this chapter, can
t h e private property of t h e stockholders be levied upon f o r the pay
ment of corporate debts, while corporate property can be found with
which t o satisfy the same; b u t i t will be sufficient proof t h a t n o prop
erty can be found, if a n execution has issued on a judgment against

» See McKellet-jp. Stout, cited in note t o sec
tion 1068, aniè. "
A failure t o comply with the requirements of
sections
1076 and 1077 of the code does not rener
d
Uïéjprivatc property of the stockholders
HaMKBEjije debts of t h e corporation. Langan
I. & M. Const. Co. et al., 49 Id.,
3ÊL, " flfcr are they so liable for a failure t o
jagSply with the provisions of section 1078, reijïpêriting the manner of keeping the books of
' t h e corporation. Id.
1
The sale of a railroad by a corporation
might amount to a voluntary dissolution, yet i t

would survive t o the extent of its rights and ob
ligations growing out of the voting of a tax i n
aid of the road could be enforced. The Mus
catine, Western It. R. Co. v. Horton, 88 Id.,
33.
1
Under this section stockholders are individ
ually liable for the corporate debts to the amount
of their unpaid installments on stock owned by
them, and an execution against the corporation
t o the extent of such unpaid installments may
be levied upon their private property. Per
B a l d w i n , C h . J . , in Bailey v. Dubuque W. K.
R. Co., 13 Iowa, on p. 98.
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the corporation, and a demand has been thereon made of some one of
the last acting officers of the body for property on which to levy, and
if he neglects to point out any such property.
SEC. 1084. Before any stockholder can be charged with the pay
ment of a judgment rendered for a corporate debt, an action shall be
brought against him, in any stage of which he may point out corpo
rate property subject to levy; and upon his satisfying the court of the
existence of such property, by affidavit or otherwise, the cause may be
continued, or execution against him stayed, until the property can be
levied upon and sold, and the court may subsequently render judg
ment for any balance which there may be after disposing of the corpo
rate property; but, if a demand of property has been made as contem
plated in the preceding section, the costs of said action shall, in any
event, be paid by the company or the defendant therein, but he shall
not be permitted to controvert the validity of the judgment rendered
against the corporation, unless it was rendered through fraud and
collusion. j
SEC. 1085. When the private property of a stockholder is taken
for a corporate debt, he may maintain an action against the corpora
tion for indemnity, and against any of the other stockholders for con
tribution.
SEC. 1086. The franchise of a corporation may be levied upon under
execution and sold, but the corporation shall not become thereby dis
solved, and no dissolution o í the original corporation shall affect the
franchise, and the purchaser becomes vested with all the powers of
the corporation therefor. Such franchise shall be sold without ap
praisement.
SEC. 1087. I n any proceedings by or against a corporation, or
against a stockholder, to charge his private property or the dividends
received by him, the court is invested with power to compel the officers
to produce the books of the corporation, on the motion of either party,
upon a proper cause being shown for that purpose.
SEC. 1088. A single individual may entitle himself to all the ad
vantages of this chapter, provided he complies substantially with all
its requirements, omitting those which from the nature of the case
are inapplicable.
SEC. 1089. N o body of men acting as a corporation under the pro
visions of this chapter, shall be permitted to set u p the want of a legal
organization as a defense to an action against them as a corporation;
nor shall any person sued on a contract made with such a corporation,
or sued for an injury to its property, or a wrong done to its interest,
be permitted to set up a want of such legal organization in his de
fense.*
i Before a stockholder can be charged with
t h e payment of a judgment rendered against t h e
corporation of which he is a stockholder, a pro
ceeding by ordinary action must be instituted
against him, and his liability determined
therein. Bayliss v. Swift et al., 40 Id., 648.
After judgment has been rendered against
the stockholder for the amount of his liability,
a n execution issued against the corporation may,
to the extent of the stockholder's liability, be
levied upon his private property. Id.
Unpaid subscriptions to t h e capital stock of a
corporation constitute a trust fund for the bene

18
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How enforced*
B . § 1174.

Stockholder
m a y s u e cor
poration.
B . § 1175.
F r a n c h i s e sold
o n execution.
I t . § 1177.

Books p r o 
duced.
B . § 1178.

Single p e r s o n
m a y incor
porate.
R . § 1179.
W a n t of legal
organization
can n o t b e set
up.
B . § 1181.

fit of creditors, and t h e officers of t h e corpora
tion cannot, by any agreement or arrangement
with t h e stockholders, release them from the ob
ligation of payment, t o the prejudice of creditors.
Osgood & Moss ». King, 42 Id., 478. See The
County of Wapello v. The B. & M. R. R. Co.,
44 Id., on p . 601.
k
Where a person contracts with a corporation,
h e is concluded thereby, a n d cannot deny t h e
validity of its organization and its capacity to
contract. Howe Machine Co. v. Snow, 32 Iowa,
433; Washington College v. Duke, 14 Id., 14;
Franklin v. Twogood, 18 Id., 515.
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SEC. 1090. The articles of incorporation, by4aws, rules, and regu
lations of corporations hereafter organized under the provisions of
this title, or whose organization may be adopted or amended here
under, shall, at all times, be subject to legislative control, and may be,
at any time, altered, abridged, or set aside by law, and every franchise
obtained, used, or enjoyed b y such corporation, may be regulated, with
held, or be subject to conditions imposed upon the enjoyment thereof,
whenever the general assembly shall deem necessary for the public
good.
(CHAPTER 3 2 , L A W S OF 1 8 7 6 . )
CORPORATION'S FOR PECUNIARY PROFIT LEGALIZED.

Title.

AN ACT to legalize corporations for pecuniary profit, organized under
the provisions of chapter 52, of the revision of 1860 as amended
by chapter 172, of the acts of the 13th general assembly.
«

Failing to bave
articles filed in
time prescribed
by law.

Not to relieve
against prior
contracts.

Be it enacted by the General Assembly of the State of
Iowa, That the acts, proceedings, doings and contracts of all incor
porations for pecuniary profit, organized under the provisions of chap
ter fifty-two of the revision as amended by chapter one hundred and
seventy-two of the acts of the thirteenth general assembly, which
have organized since the taking effect of said chapter one hundred and
seventy-two, which have failed to have their articles of incorporation
filed in the office of the secretary of state within three months from
the time such articles were filed in the office of the recorder of deeds,
are hereby legalized and made valid in all respects the same as if such
articles had been filed as provided in said chapter 172; provided, such
articles shall have been filed in the office of the secretary of state prior
to the passage of this act.
SEC. 2. That nothing in this act shall be construed so as to relieve
such corporation^] from the fulfillment of all contracts made prior
to the taking effect of this act, or to relieve individual members
thereof, from liability to the amount of unpaid installments on stock
owned by them, or transferred by them for the purpose of defrauding
creditors.
SECTION 1 .

(CHAPTER

57,

L A W S OF

1880.)

TO RELIEVE MANUFACTURERS FROM DOUBLE TAXATION.
Title.

Corporations
for pecuniary
profit to list as
individuals.

Machinery real
property.

AN ACT to relieve corporations engaged in manufacturing, from
double taxation in certain cases.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That corporations organized under the laws of this state f o r
pecuniary profit, and engaged in manufacturing, as defined by section
816 of the code, and which have their capital represented by shares of
stock, shall, through their principal accounting officers, list their real
estate, personal property, and moneys, and credits, in the same manner
as is required of individuals; and their machinery used in their manu
facturing establishments, shall, for the purposes of this act, be re
garded as real estate. «
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SEC. 2. The owners of capital stock of manufacturing companies, CAPITAL STOCK
as herein provided for, having listed their property as above directed, ^ ^ >n t r o m
shall be exempt from assessment and taxation.
Approved March 17, 1880.

CHAPTEE 2.
CORPORATION'S OTHER THAN THOSE FOR PECUNIARY PROFIT.*
SECTION 1 0 9 1 . Associations for the establishment of seminaries of HOW created,
learning, churches, lyceums, libraries, lodges of odd fellows or masons, » g |S IMT.ÛOO,
and other institutions of a benevolent or charitable character; agri- ch. 151,13 a.A.
cultural societies, subordinate granges of the patrons of husbandry,
and associations for the detection of horse-thieves, and of other depre
dators upon property, may become incorporated in the manner directed
in the preceding chapter, so far as applicable, and shall thereby become
vested with all the powers and privileges, and subject to all the liabili
ties provided by that chapter, except as herein modified.1
SEC. 1092. Their articles of incorporation shall be recorded by the Articles rerecorder of deeds of the county where the principal place of business g* "* uw
is kept only; but a newspaper publication is not requisite.
ch. 17a, i 7, is
SEC. 1093. No dividend, nor distribution of property among the
v en
stockholders, shall be made until the dissolution of the corporation.
'
SEC. 1094. Corporations of an academical character are invested Degrees conwith authority to confer the degrees usually conferred by such insti- K 51189
tutions.

•

CHARITABLE, SCIENTIFIC A N D RELIGIOUS ASSOCIATIONS.

SEC. 1095. Any three or more persons of full age, citizens of the How f o r m ea .
United States, a majority of whom shall be citizens of this state, who
g
desire to associate themselves for benevolent, charitable, scientific, G. A. 2' '
religious or missionary purposes, may make, sign and acknowledge
before any officer authorized to také the acknowledgments of deeds in
this state, and have recorded in the office of the recorder of the county
in which the business of such society is t o be conducted, a certificate
in writing, in which shall be stated the name or title by which such
society shall be known, the particular business and objects of such
society, the number of trustees, directors or managers to conduct the
same, and the name of the trustees, directors or managers of such
society for the first year of its existence.
SEO.1096. Upon filing for record the certificate as aforesaid, the certificate repersons who shall have signed and acknowledged such certificate, and R°.rj ix¿4püwera
their associates and successors, shall, by virtue hereof, be a body politic cL 172, § 9,13
and corporate by the name stated in such certificate, and, by that, they G"A*
and their successors shall and may have succession, and shall be per
sons capable of suing and being sued, and may have and use a common
seal, which they may alter or change at pleasure; and they and their
successors, by their corporate name, shall be capable of taking, receiv
ing, purchasing, and holding real and personal estate; and of making
by-laws for the management of its affairs, not inconsistent with law.
1
* This chapter amended b y chapter 40, laws
See' Thompson v. Lambert,
of the 15th General Assembly. See post, p . '277. cited i n note " s , " 1059, ante.

44* Iowa, 239
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Trustees or
SEC. 1097. The society so incorporated, may, annually, or oftener,
managers o f :
elect from its members its trustees, directors or managers at such time
how elected*
R . S 1195.
and place, and in such manner as may be specified in its by-laws, who
Ch. 12, 10 GL A.

shall have the control and management of the affairs and funds of the
society, a majority of whom shall be a quorum for the transaction of
business; and whenever any vacancy shall happen among such trustees,
directors or managers, by death, resignation or neglect to serve, such
vacancy shall be filled in such manner as shall be provided by the
When under the by-laws of such society. When the body corporate consists of the
control of synod trustees, directors or managers of any benevolent, charitable, literary,
or other eccle
siastical body.
scientific, religious or missionary institution, which is or may be estab
lished in this state, and -which is or may be under the patronage, con
trol, direction or supervision of any synod, conference, association or
other ecclesiastical body in such state, established agreeably to the laws
thereof, such ecclesiastical body may nominate and appoint such
trustees, directors or managers, according to usages of the appointing
body, and may fill any vacancy which may occur among such trustees,
directors or managers; and when any such institution may be under
the patronage, control, direction or supervision of two or more of such
synods, conferences, associations or other ecclesiastical bodies, such
bodies may severally nominate and appoint such proportion of such
trustees, directors or managers as shall be agreed upon by those bodies
immediately concerned. And any vacancy occurring among such
appointees last named, shall be filled by the synod, conference, asso
ciation or body having appointed the last incumbent.
SEC. 1098. Any corporation in this state of an academical character,
Academical:
meetings.
Ch. 48, U O. A. the memberships of which shall consist of lay members and pastors of
churches, delegates to any synod, conference or council, holding its
annual meetings alternately in this and one or more adjoining states,
may hold its annual meetings for the election of officers and the trans
action of business in any adjoining state to this, at such place therein
as the said synod, conference or council shall hold its annual meeting;
and the elections so held, and business so transacted, shall be as legal
and binding as if held and transacted at the place of business of the
corporation in this state.
SEC. 1099. In case an election of trustees, directors or managers
Election.
R. § 1196.
shall not be made on the day designated by the by-laws, said society
for that cause shall not be dissolved, but such election may take place
on any other day directed by such by-laws.
SEC. 1100. The provisions of this chapter shall not extend or apply
Name of.
to any association or individual who shall, in the certificate filed with
R. § 1197.
Ch. 172, § 10, 13 the recorder, use or specify a name or style the same as that of any
Q. A.
previously existing incorporated society in the county.
SEC. 1101. Any corporation formed under this chapter shall be
Devise or be
quest.
capable of taking, holding or receiving property by virtue of any
R. $ 1198.
devise or bequest contained in any last will or testament of any person
whatsoever; but no person leaving a wife, child or parent, shall devise
or bequeath to such institution or corporation more than one-fourth
of his estate after the payment of his debts, and such devise or bequest
shall be valid only to the extent of such one-fourth."1
™ I n a n action against a county upon a con
tract for t h e construction o f a county bridge, t h e
fact t h a t t h e board o f supervisors entered into t h e
contract for t h e construction of a b r i d g e of less

t h a n t h e w i d t h prescribed b y statute will n o t
affect plaintiff's r i g h t o f action. MaUory v.
Montgomery Co., 4 8 I o w a , 681.
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S E C . 1 1 0 2 . The trustees, directors or stockholders of any existing Existing sociele8 m
benevolent, charitable, scientific, missionary or religious corporation, *incorporate.
»yremay, by conforming to the requirements of section ten hundred and R . % 1199.
ninety-five of this chapter, re-incorporate themselves, or continue
their existing corporate powers, and all the property and effects of
such existing corporation shall vest in and belong to the corporation
so re-incorporated or continued.

(CHAPTER 4 0 , L A W S OF 1874.)
CORPORATIONS N O T F O R P E C U N I A R Y PROFIT.

AN ACT to amend chapter 2, title IX, of the code of 1873, to author- Title,
ize corporations other than those for pecuniary profit to change
their name and to amend articles of incorporation.
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That title IX, chapter 2, of the code of 1873 be amended as
follôws:
Any corporation other than those for pecuniary profit may change
the corporate name thereof, or amend the articles of incorporation or
the original certificate thereto, by a vote of the majority of the mem
bers or stockholders of the said corporation in such manner as may be
provided by the articles of incorporation thereof.
SEC. 2. I n case of the body corporate consisting of the trustees,
directors, or managers of any benevolent, charitable, literary, scientific,
religious, or missionary institution under the patronage of any synod,
conference, association, or other eclesiastical body in the state, or two or
more of them, said amendment or change may originate with either of
the said trustees, directors, or managers, or with either of the said pat
ronizing bodies, but such change or amendment shall not be made
without the vote of a majority of each of said trustees, directors, or
managers, and of each of the said patronizing bodies, legally expressed
and certified thereto by the secretary, clerk, or recording officer of such
board of trustees, directors, or managers and of each of the patroniz
ing bodies.
SEC. 3. The change or amendment of the articles of incorpora
tion shall be recorded by the recorder of deeds as the original articles
of incorporation are required to be, and the recorder shall make upon
the margin of such record a reference to the book and page of the
record of such original articles of incorporation; and from and after
the date of such act of recording such change or amendment shall be
i n full force and effect as the original articles of incorporation so
amended.
SEC. 4. The corporation by its new name or with such amended
articles of incorporation or certificate shall be entitled to all the rights,
powers, immunities, and franchises that i t possessed before such change
or amendment, and shall be liable upon all contracts, obligations, liabili
ties entered into, incurred, or binding on such corporation by or under
the old name or articles of incorporation to the same extent and man
ner as though no such change or amendment had been made.
Approved March 18th, 1874.

Code, title 9.
c h . 2, amended.

Corporation not
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profit may
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( C H A P T E R 1 7 6 , L A W S OF 1 8 7 8 . )
H O M E F O B T H E FRIENDLESS.

Title.

Shall have
authority t o
receive and dis
pose of minors.

XÍ parents are
drunkards, etc.,
eto.

Upon complaint
child may be
Bent t o " h o m e . "

Appeal.

Habeas corpus.

AN ACT t o confer certain powers upon any home f o r t h e friendless
incorporated under t h e laws of Iowa, m relation t o the control
and disposition of minor children who become inmates thereof.
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, T h a t any home f o r t h e friendless, incorporated under the laws
of this state, shall have authority t o receive, control and dispose of
minor children, under t h e following provisions: I n case of the death
or legal incapacity of a father, or in case of his abandoning or neglect
i n g t o provide f o r his children, the mother shall be considered their
legal guardian f o r t h e purpose of making surrender of them t o the
charge and custody of such corporation; and i n all cases where the
person or persons legally authorized t o act as t h e guardian or guardi
ans of any child, are n o t known, the mayor of the town or city where
such " h o m e " is located, may, in his discretion, surrender such child
t o said "home."
SEC. 2. I n case i t shall be shown t o any judge of a court of record,
or t o the mayor, or t o any justice of the peace within such city or
town, that t h e father of any child is dead, or has abandoned his family,
or is an habitual drunkard, or imprisoned f o r crime, and t h e mother of
such child is a n habitual drunkard, or is i n prison f o r crime, or is an
inmate of a house of ill-fame, or is dead, or has abondoned her family,
or t h a t the parents of any child have abandoned or neglected to pro
vide f o r it, t h e n such judge, mayor or justice of t h e peace may, if he
thinks the welfare of t h e child requires it, surrender such child t o
said "home."
SEC. 3. Whenever complaint shall be made t o t h e judge of any
court of record, or t o t h e mayor, or any justice of the peace i n the city
or town where said " home " is located, t h a t any girl under t h e age of
14 years, or boy under t h e age of 12 years is abandoned by, or is
sustaining relations t o his or her parents or guardians, mentioned or
contemplated i n section 2 hereof, it shall be the duty of such judge,
mayor or justice to issue a warrant f o r t h e arrest of such child, and if
on testimony satisfactory t o said judge, mayor or justice, i t shall appear
t h a t such child has n o parents, or is abandoned by its parents or
guardians, as contemplated i n section 2 of this act, t h e said mayor,
judge or justice may, if he believes the best interest of the child requires
it, surrender such child t o t h e care of said " home."
The right of appeal, within twenty days, t o the district or circuit
court, f r o m t h e judgment of any mayor or justice of t h e peace shall
be secured; and i n any hearing before a court of record the party
charged may have a trial by jury as is provided by law.
SEC. 4. Upon hearing of any habeas corpus f o r t h e custody of any
child, if it appears that such child has been surrendered t o said " home, '
under t h e provisions of this act, such surrender shall be taken by all
courts of justice as presumptive t h a t such child was legally and prop
erly surrendered t o said "home," and t h a t said " h o m e " was entitled
t o the custody and guardianship of such child under t h e provisions of
this act.
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SEC. 5. Such home f o r t h e friendless shall be t h e legal guardian of "Home" shall
t h e persons of all children t h a t shall be surrendered t o i t under t h e ^j^dian.
provisions of this act, and shall have and exercise all t h e r i g h t and
authority of t h e parents of such children, under t h e provision of 0 o a e , atieis,
chapters 6 and 7, title 15 of t h e code of Iowa, and amendments thereto, chapters#and7.
regulating t h e apprenticing and adoption of children.
SEC. 6. If religious instruction is given any child while an inmate Religious inof such home, it shall be i n t h e religious f a i t h of t h e parents of such Btractlon child, if the same be known; and when any home shall dispose of t h e
custody of any child, it shall be t o some person and of t h e same relig
ious f a i t h as its parents, unless t h e parent or former guardian consent
otherwise.
(Took effect by publication in newspapers, April 6,1878.)

CHAPTER 3.
OF STATE AND COUNTY AGRICULTURAL AND HORTICULTURAL SOCIETIES.

SECTION 1103. There shall be held a t t h e capítol of t h e state, o n M e e t i n g 0 fdi.
t h e second Wednesday of January i n each year, a meeting of t h e rectors of state
board of directors of the Iowa State Agricultural Society, together society!"21"1
w i t h the president of each county society i n t h e state, or other dele- E- 8 "Oi
gate therefrom duly authorized i n writing, who shall, f o r t h e time
being, be members of t h e board; and a t such meeting, officers and
directors shall be chosen, t h e place f o r holding the next annual exhi
bition shall be determined, premiums on essays and field crops shall
be awarded, and all questions relating t o t h e agricultural development
of t h e state may be considered.
SEC. 1104. The officers chosen at such meeting shall be a president, officers: terms
vice-president, secretary, treasurer, and five directors. T h e president, E - S '™o.
vice-president, secretary, and treasurer, shall serve one year, and shall
be directors by virtue of their office. T h e other directors shall serve
two years, so t h a t the entire number of such directors i n t h e board
shall always be ten, one-half of whom shall be chosen annually. A n y
five members of t h e board shall constitute a quorum when regularly
convened; and t h e president of t h e society shall have power t o call
meetings of the board whenever he may deem it expedient.
(Section 1105 repealed by chapter 4, laws of 1874.)
SEC. 1106. The premium list and rules of exhibition shall be de- Premium list,
termined and published by the board of directors prior t o t h e first of R- 8 1702April i n each year.
SEC. 1107. The said board of directors shall make an annual report Annual report,
t o the governor, embracing the proceedings of said society and board
10
of directors f o r the past year, and an abstract of t h e proceedings of G. A.
t h e several county societies, as well as a general view of the condition
of agriculture throughout the state, accompanied with such essays,
statements, and recommendations as they may deem interesting and
useful, which reports shall be published by the state under t h e super
vision of t h e secretary of the society. The number of copies t o be
published shall be three thousand, all of which shall be bound i n a
manner and style uniform with those bound by t h e state f o r t h e
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years one thousand eight hundred and fifty-nine and one thousand
eight hundred and sixty; but said binding shall not cost more than
thirty cents per copy.
SEC. 1108. The secretary of state shall distribute the reports as
follows: Ten copies to the state university, ten copies to the state
library, ten copies to the state agricultural college, one copy to each
member of the general assembly, the remainder to the secretary of the
state agricultural society, by him to be distributed to the county agri
cultural societies; and one copy shall be sent to the board of super
visors of each organized county in which there is no agricultural
society.
DISTRICT A N D COUNTY SOCIETIES.

Premiums
awarded.
B . § 1697.

List of awards :
abstract of
treasurer's ac
count pub
lished : r e p o r t
t o state society.
B . § 1698.

Supervisors
m-iy appro
priate aid.
C h . 128, $ 1, 11
G . A.

Entitled t o aid
f r o m state.
R . i 1704.
C h . 136, § 1, 12
G . A.

Make report t o
supervisors.
C h . 128, § 2, 11
G . A.

SEC. 1109. All county agricultural societies shall, annually, offer
and award premiums for the improvement of stock, tillage, crops, im
plements, mechanical fabrics, articles of domestic industry, and such
other articles and improvements as they may deem proper. And they
shall also regulate the amount of premiums and the different grades
of the same, that small as well as large farmers and artizans may com
pete therefor.
SEC. 1110. Each county society shall publish, annually, a list of
the awards and an abstract of the treasurers account, in one or more
newspapers of the county or adjoining counties, and a report of their
proceedings during the year, and a synopsis of the awards. They
shall also make a report of the condition of agriculture in their county,
to the board of directors of the Iowa state agricultural society, which
shall be forwarded by mail or otherwise to the secretary of said so
ciety on or before the first of December of each year. And the audi
tor of state, before issuing his warrant in favor of said societies for
any amount, shall demand the certificate of the secretary of the state
society that such report has been made.
SEC. 1111. Whenever any county agricultural society, organized
according to law, shall have procured in tee simple, free from incum
brance, land for fair grounds not less than ten acres in extent, the
board of supervisors of said county may appropriate and pay to such
society, a sum not exceeding one hundred dollars for every thousand
inhabitants in said county, to be expended by such society in fitting
up such fair grounds, but for no other purpose; but not more than
one thousand dollars shall i n the aggregate be appropriated to any one
society.
SEC. 1112. W h e n any county or district agricultural society, com
posed of one or more counties, have made their report to the state
society as provided in the preceding section, and raised during the
year any sum of money for actual membership, they shall be entitled
to an equal sum, not exceeding two hundred dollars, from the state
treasury, upon affidavit of the president, secretary, or treasurer of said
society, that such sum was raised for the legitimate purposes of the
society during the current year, accompanied by the certificate of the
secretary of the state agricultural society that they have reported ac
cording to law.
SEC. 1113. Each society receiving such appropriation, shall, through
its secretary, make to the board of supervisors a detailed statement,
with vouchers, showing the legal disbursement of all the moneys so
received.
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FAIRS.

SEC. 1114. N o person shall be permitted to sell any intoxicating GAMBLING,
liquors, wine, or beer of any kind, or be engaged in any gambling or torse-racing,
horse-racing, either inside the enclosure where any county or district and beer pro[or state] agricultural society fair is being held, or within one hundred
IOG
and sixty rods thereof, during the time of. holding such fair; and any A."
person found guilty of any of the offenses herein enumerated, shall be Amended b
fined in a sum not less than five nor more than fifty dollars for every U™.'U7?I8 a. A.
such offense.
SEC. 1115. The president of any district or county agricultural permits t o sell
society, may grant a written permit to such persons as he may deem (^¿r'ounda11
necessary, to sell fruit, provisions, and other necessaries to such persons same, $ 3.
as may be in attendance at any such fair, under such regulations and
restrictions as the board of directors may prescribe.
SEC. 1116. The president of any such society shall be empowered Power t o arrest,
to arrest, or cause to be arrested, any person, or persons, engaged in andñnlgiven.
violating any of the provisions contained in section eleven nundred same, § 4.
and fourteen of this chapter, and cause them forthwith to be taken
before some justice of the peace, there to be dealt with as provided f o r
in said section; and he may seize, or cause to be seized, all intoxicating
liquors, wine, or beer, of any kind, with the vessels containing the
same, and all tools or other implements used i n any gambling, and
may remove, or cause to be removed, all shows, swings, booths, tents
carriages, wagons, vessels, boats, or any other nuisance that may
obstruct, or cause to be obstructed, by collecting persons around or
otherwise, any thoroughfare leading to the enclosure i n which such
agricultural fair is being held; and any person owning or occupying
any of the causes of obstruction herein specified, who may refuse or
fail to remove such obstruction or nuisance, when ordered to do so by
the president of such society, shall be liable to a fine of not less than
five and not more than twenty dollars for every such offense.
HORTICULTURAL SOCIETY.
SEC. 1117. There shall be held on the third Tuesday in January in Meeting of.
each year, a meeting of the Iowa State Horticultural Society, for the 2?"26' ^ 1 '14 G '
transaction of business and the election of officers and directors, cor
responding in numbers and titles to those of the Iowa agricultural
society, and for like periods of time, at which the place of holding the
next meeting, and the times and places of holding exhibitions shall be
determined; premiums on essays may be awarded, and all questions
relating to horticultural development considered.
SEC. 1118. Such society shall encourage the organization of dis- District ana
trict and county societies and give them representation therein, and tS. nty socie"
in every proper way further the fruit and tree-growing interests of Same- S2the state.
SEC. 1119. The secretary of said society shall make an annual ANNUAL report,
report to the governor of the state, embracing the proceedings of the 8 a m e ' s *'
society, with a bill of items showing for what purposes the money
hereinafter appropriated was paid out for the past year, the general
condition of horticultural interests throughout the state, together with
essays, statements of facts, and recommendations as he may deem
useful, to be published by the state under the supervision of the
society.
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SEC. 1120. The number of copies of said report shall be [five]
thousand, all of which shall be bound in a style uniform with the
reports of said society for the years eighteen hundred and sixty-nine
[1869] and eighteen hundred and seventy [1870], and shall be distrib
uted by the secretary of state as follows : [^Twelve] copies each to the
governor, lieutenant-governor, secretary of state, auditor of state, state
treasurer, register of state land office, attorney-general, judges of the
supreme court, and to each member of"the general assembly; two hun
dred copies to the Iowa state agricultural college, five copies to the
Iowa state university, fivecopies to the Iowa state horticultural society,
two copies to each incorporated college in the state, one copy each to
the auditor and clerk of the district court of each county, to be kept
in the office, and one copy to each newspaper published in the state;
the remainder to be distributed by direction of said society.
SEC. 1121. The sum of one thousand dollars is appropriated,
annually, for the use and benefit of said society, and shall be paid by
the auditor of state upon the order of the president of said society, in
such sums, and at such times, as may be for the interests of said
society; but two hundred dollars of said amount shall be awarded i n
premiums for the growing of forest trees in this state.

C H A P T E R
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OF I N S U R A N C E .COMPANIES.
How formed :
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Same, § 2,

SECTION 1122. W h e n any number of persons associate themselves
together for the purpose of forming an insurance company, or for any
other purpose than life insurance, under the provisions of chapter one
of this title, they shall publish a notice of such intention, once in each
week for four weeks, in some public newspaper in the county in which
such insurance company is proposed to be located; and they shall also
make a certificate, under their hands, specifying the name assumed by
such company, and by which it shall be known, the object for which
said company shall be formed, the amount of its capital stock, and the
place where the principal office of said company shall be located;
which certificate shall be acknowledged before and certified by some
notary public or clerk of a court of record, and forwarded to the
auditor of state, who shall submit the same to the attorney-general
for examination, and if it shall be found by the attorney-general to
be in accordance with the provisions of this chapter, and not in con
flict with the constitution and laws of the United States, and of this
state, he shall make a certificate of the fact and return it to the auditor
of state, who shall reject the name or title applied for by any company
when he shall deem the same too similar to any one already appropri
ated by any other company, or likely to mislead the public.
SEC. 1123. When the certificate of said company shall have received
the approval of the attorney-general and auditor of state, the company
shall cause the same to be recorded as required by law for recording
articles of incorporation; and said persons, when incorporated, ana,
having in all respects complied with the provisions of this chapter,
are hereby authorized to carry on the business of insurance as named
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in such certificate of incorporation, and by the name and style pro
vided therein, and shall be deemed a body corporate with succession;
they and their associates, successors and assigns, to have the same
general corporate powers, and be subject to all the obligations and
restrictions of said chapter one of this title except as may be herein
otherwise provided.
CAPITAL REQUIRED.
SEC. 1 1 2 4 . N o joint stock company shall be incorporated under A M O T M T :
the provisions of this chapter, with a smaller capital than fifty thous- «hares: notess
and dollars, or a larger one than one million dollars, as may be speci- certificate* e :
fied in the certificate of incorporation, which stock shall be divided Same *8 s*
into shares of one hundred dollars each, of which capital not less than
twenty-five per cent, and in no case less than twenty-five thousand
dollars, shall be paid up in cash. The balance of the capital of said
company may consist of the bonds or notes of the stockholders; nor
shall any company, on the plan of mutual insurance, commence
business in this state until agreements have been entered into for
insurance with at least two hundred applicants, the premiums upon
which shall amount to not less than twenty-five thousand dollars; of
which at least five thousand dollars shall have been paid in actual
cash, and for the remainder of which, notes of solvent parties, founded
upon actual application for insurance made in good faith, shall have
been received. No one of the notes received as aforesaid, shall amount
to more than five hundred dollars; and no two thereof shall be given
for the same risk, or made by the same person or firm, except where
the whole amount of such notes does not exceed the sum of five
hundred dollars; nor shall any note be regarded or represented as
capital stock, unless a policy be issued upon the same within thirty
' days after the organization of the company taking the same, upon a
risk that shall be for no shorter period than twelve months. Each
of said notes shall be payable, in whole or in part, at any time when
the directors shall deem the same requisite for the payment of losses
by fire or inland navigation, and such incidental expenses as may be
necessary for transacting the business of said company. And no note
shall be accepted as part of such capital stock, unless the same shall
be accompanied by a certificate of a justice of the peace, notary public
or clerk of the district court of the county in which the person exe
cuting such note shall reside, that the person making the same is, in
his opinion, pecuniarily good and responsible for the same, in property
not exempt from execution by the laws of their state; and no such
note shall be surrendered while the policy for which i t was given
continues in force.
SEC. 1125. Having published the notice, and filed the publisher's subscription
affidavit of the publication thereof with the auditor of state, together g°^e8 °P£ned»
with the certificate required by section eleven hundred and twenty'
two of this chapter, the persons named i n the certificate of incorpora
tion, or a majority of them, shall be commissioners to open books for
the subscription of stock to the company, at such times and places as
to them may seem convenient and proper, and shall keep the same
open until the full amount specified in the certificate is subscribed;
or, in case the business of said company is proposed to be conducted
on the plan of mutual insurance, then to open books to receive propo
sitions and enter into agreements in the manner and to the extent
specified in section eleven hundred and twenty-four of this chapter.
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SEC. 1126. The affairs of any company organized under the provi
sions of this chapter, shall be managed by not more than twenty-one,
nor by less than five directors, all of whom shall be stockholders.
Within thirty days after the subscription book shall have been filled,
a majority of the subscribers shall hold a meeting for the election of
directors—each share entitling the holder thereof to one vote; and
the directors then elected shall continue in office until their successors
have been duly chosen and have accepted the trust.
SEC. 1127. The annual meetings for the election of directors, shall
be holden during the month of January, at such time as the by-laws
of the company may direct: provided, however, that if for any cause
the stockholders shall fail to elect at any annual meeting, then they
may hold a special meeting some day subsequent thereto for that pur
pose, by giving thirty days' notice thereof in some newspaper in gen
eral circulation in the county in which the principal office of the
company shall be located, and the directors chosen at any such annual
or special meeting, shall continue in office until the next annual meet
ing and until their successors, duly elected, shall have accepted.
SEC. 1128. The directors shall choose, by ballot, a president from
their own number, and shall fill all vacancies which shall arise in the
board or in the presidency thereof; and the board of directors thus
constituted, or a majority of them, when convened at the office of the
company, shall be competent to exercise all the powers vested in them
by this chapter.
SEC. 1129. The directors of any such company shall have power
to appoint a secretary, and any other officers or agents necessary for
transacting the business of the company, paying such salaries, and
taking such securities as they may deem reasonable; they may ordain
and establish such by-laws and regulations, not inconsistent with this
chapter, or with the constitution and laws of the United States and
of this state, as shall appear to them necessary for regulating and
conducting the business of the company; and they shall keep full and
correct entries of their transactions, which shall, at all times, be open
to the inspection of the stockholders, and to the inspection of persons
invested by law with the right thereof.
INVESTMENTS—EXAMINATION—INSURANCE.

SECTION 1 1 3 0 . I t shall be lawful for any insurance company organ
ized under this chapter, to invest its capital and the funds accumulated
in the course of its business, or any part thereof, in bonds and mort
gages on unincumbered real estate within the state of Iowa, worth
Funde indouble the sum loaned thereon, exclusive of buildings, unless such
for'ioana r™"ty buildings are insured in some responsible company, and the policy
ohangeB
tKirefn
transferred to said company, and also in stocks of this state, or stocks
samVs e.
or treasury notes of the United States—in the stocks or bonds of any
county or incorporated city in this state authorized to be issued by the
legislature of this state; and to lend the same, or any part thereof, on
the security of such stocks or bonds, or treasury notes, or upon bonds
and mortgages as aforesaid and not otherwise; and to change and re
invest the same in like securities as occasion may, from time to time,
require; but any surplus money over and above the paid u p capital
stock of any such company organized under this chapter, or incor-
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porated under any law of this state, may be invested i n or loaned
upon the pledge of the public stock or bonds of t h e United States, or
any one of the states, or the stocks, bonds, or other evidences of in
debtedness of any solvent, dividend-paying institutions incorporated
under the laws of this state or of the United States, except their own
stock; if the current market value of such stock, bonds, or other evi
dences of indebtedness, shall be at all times, during the continuance'
of such loans, at least ten per cent more than t h e sum loaned thereon.
SEC. 1181. Upon receiving notification t h a t t h e requirements of ASSETS ex»Mto
c«2r:
the preceding sections have been complied with, t h e auditor of state officers
l
e r oath
shall make an examination, or cause one to be made by some disinter- j^ "'? 7
ested person officially appointed by him for t h a t purpose; and if it ame '
shall be found that the capital herein required of the company named,
according t o the nature of the business proposed t o be transacted by
such company, has been paid i n and is possessed by i t in money, or in
such stock, notes, bonds, and mortgages as are required by sections
eleven hundred and twenty-four and eleven hundred and thirty of
this chapter, then he shall so certify; and if the examination be made
by any other than the auditor, then the finding shall be certified under
oath, or, if it is proposed t o be a mutual insurance company, such
certificate shall be to the effect that it has received and is in actual
possession of the capital, premiums, or actual engagements of insur
ance or other securities, as the case may be, t o the extent and value
required by sections eleven hundred and twenty-four and eleven h u n 
dred and thirty of this chapter. The name and residence of the maker
of each premium note forming part of the capital of any such pro
posed mutual insurance company, and the amount of such note, shall
be returned to the auditor. The corporators or officers of any such
company, or proposed company, shall be required t o certify, under
oath, to the auditor of state, that the capital exhibited to the person
making the examination directed in this section, was, actually and in
good faith, the property of the company so examined. The certificates
above contemplated shall be filed in the office of said auditor, who
shall thereupon deliver to such company a certified copy of the same,
with his written permission for them to commence the business pro
posed i n their written certificate of incorporation, which, being re
corded by the recorder of the county in which t h e company is t o be
located, i n a book prepared by him for that purpose, shall be their
authority t o commence business and issue policies; and such certified
copy of said certificates may be used in evidence for or against said
company with the same effect as the originals.
SEC. 1132. I t shall be lawful for any company organized under KINDS of insurthis chapter, or doing business in this state:
1. To insure houses, buildings, and all other kinds of property a me ' 8 '
against loss or damage by fire or other casualty, and to make all kinds marine?
of insurance on goods, merchandise, or other property in the course of
transportation, whether on land or on water, or any vessel or boat,
wherever the same may be;
2. To make insurance on the health of individuals, and against t h e Health and acpersonal injury, disablement, and death, resulting from traveling, or cident general accidents by land or water;
3. To insure the fidelity of persons holding places of private or Fidelity of per
80nB
public trust; _
4. To receive on deposit and insure the safe keeping of books, Personal property
papers, moneys, stocks, bonds, and all kinds of personal property;
"
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5. To insure horses, cattle, and other live stock against loss, or
damage by accident, theft, or any unknown or contingent event what
ever which may be the subject of legal insurance; to lend money on
bottomry or respondentia, and to cause itself to be insured against any
loss or risk it may have incurred in the course of its business, and
upon the interest which it may have in any property, by means of any
loan which it may have made on mortgage, bottomry, or respon
dentia, and generally t o do and perform all other matters and things
proper to promote tnese objects.
But no company shall be organized to issue policies of insurance for
more than one of the above five mentioned purposes, and no company
that shall have been organized for either one of said purposes, shall
issue policies of insurance for any other; and no company organized
under this chapter, or transacting business in this state, shall expose
itself to loss on any one risk or hazard to an amount exceeding ten
per cent on its paid up capital, unless the excess shall be reinsured by
the same in some other good and reliable company. But the restric
tions as to the amount of risk any company shall assume, shall not
apply to any companies organized to guarantee the fidelity of persons
in places of public or private trust, nor to companies that receive on
deposit and guarantee the safe keeping of books, papers, moneys, and
other personal property.
SEC. 1133. All policies or contracts of insurance made or entered
into by the company, may be made either with or without the seal of
said company; but said policies shall be subscribed by the president,
or such other officer as may be desiginated by the directors for that
purpose, and shall be attested by the secretary thereof.
SEC. . 1134. Transfers of stock may be made by any stockholder,
or his legal representative, subject to such restrictions as the directors
shall establish in their by-laws, except as hereinafter provided.
CAP IT AL I N C R E A S E D — R E A L ESTATE.
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SEC. 1135. Whenever any company organized under this chapter,
with less than the maximum capital limited in section eleven hundred
and twenty-four hereof, shall, in the opinion of the directors thereof,
require an increased amount of capital, they shall, if authorized by the
holders of a majority of the stock to do so, file with the auditor of
state a certificate setting forth the amount of such desired increase,
not exceeding said maximum, and thereafter such company shall be
entitled to have the increased amount of capital fixed by said certifi
cate, and the examination of securities composing the capital stock
thus increased, shall be made in the same manner as provided in sec
tion eleven hundred and thirty-one of this chapter for the capital
stock first paid in.
SEC. 1136. The directors, trustees, or managers of any insurance
company organized under this chapter, or incorporated under any law
of this state, shall not make any dividends, except from the surplus
profit arising from their business; and, in estimating such profits,
there shall be reserved therefrom a sum equal to forty per cent of the
amount received as premiums on unexpired risks and policies, which
amount, so reserved, is hereby declared to be unearned premiums; and
there shall also be reserved all sums due the corporation on bond and
mortgages, bonds, stocks, and book account, of which no part of the
principal or interest thereon has been paid during the year preceding
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such estimate of profits, and upon which suit for foreclosure or col
lection has not been commenced, or which, after judgment has been
obtained thereon, shall have remained more than two years unsatisfied,
and on which interest shall not have been paid; and in case of any
such judgment, the interest due or accrued thereon and remaining
unpaid, shall also be reserved. Any dividends made contrary to these
provisions, shall subject the company making it to a forfeiture of thetr
charter.
SEC. 1 1 3 7 . N o company organized under this chapter shall pur- MAY o w n REAL
chase, hold, or convey any real estate, save for the purposes and in the gjjjjf'g lg>
manner herein set forth:
1.
Such as shall be requisite for its convenient accommodation in F o r accommonêss°. n ° ' b u s i
the tramsaction of its business;
2. Such as shall have been mortgaged to it in good faith by way Mortgaged as
of security for loans previously contracted, or for money due;
security.
3. Such as shall have been conveyed to it in satisfaction of debts W h e n t a k e n i n
oi
previously contracted in the legitimate business of the company, or for
money due;
4. Such as shall have been purchased at sales upon judgments, W h e n p u r decrees, or mortgages obtained or made for such debt; and it shall not «based to secure
be lawful for any such company to purchase, hold, or convey real
estate in any other case, or for any other purpose, or acquired in any
other manner, except that it may convey real estate which shall be
found in the course of its business not necessary for its convenient
accommodation in the transaction thereof; and all such last mentioned
real estate shall be sold and conveyed within three years after the same when to be
has been deemed by the auditor of state unnecessary for such accom- soldmodation, unless the company shall procure a certificate from the said
auditor, that the interest of said company will materially suffer by a
forced sale, in which event the sale may be postponed for such a
period as the said auditor may direct in such certificate.
DEPOSIT NOTES—LOSSES

POLICY.

SEC. 1138. All notes deposited with any mutual insurance company Mutual 00mpa .
at the time of its organization, as provided in section eleven hundred m e s : n o t e s
and twenty-four hereof, shall remain as security for all losses and Iit™naof°andni~
claims until the accumulation of the profits invested, as required by | ^ | q ? ^ U y section eleven hundred and thirty of this chapter, shall equal the ame '»
amount of cash capital required to be possessed by stock companies
organized under this chapter, the liability of each note decreasing proortionately as the profits are accumulating, but any note which may
ave been deposited with any mutual insurance company subsequent
t o its organization, in addition to the cash premiums on any insurances
effected with such company, may at the expiration of the time of such
insurance, or upon the cancellation by the company of the policy, be
relinquished and given up to the maker thereof, or his legal represen
tatives, upon his paying his proportion of losses and expenses which
may have accrued thereon during such term. The directors or trus
tees of any such company shall have the right to determine the amount
of the note t o be given, i n addition to the cash premium, by any
person insured in such company, and every person effecting
insurance in any mutual company, and also his heirs executors,
administrators, and assigns, continuing to be so insured, shall thereby
become members of said company during the period of insurance,

Ï
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and shall he bound to pay for losses, and such necessary expenses
as aforesaid, accruing to said company in proportion to his or their
deposit note. But any person insured in any mutual company, except
in the case of notes required by this chapter to be deposited at the
time of its organization, may at any time return his policy for cancel
lation, and, upon payment of the amount due at such time upon his
premium note, shall be discharged from further liability thereon.
SEC. 1139. The directors shall, as often as they deem necessary,
after receiving notice of any loss or damage, settle and determine the
sums to be paid by the several members thereof as their respective
portion of such loss, and publish the same in such manner as they
shall deem proper, or the by-laws shall have prescribed; but the sum
to be paid by each member shall always be in proportion to the origi
nal amount of his deposit note, and shall be paid to the officers of the
company within thirty days after the publication of said notice; and
if any member shall, for the space of thirty days after personal de
mand, or by letter, for payment shall have been made, neglect or refuse
to pay the sum assessed upon him as his proportion of any loss afore
said, the directors may sue for and recover the whole amount of his
deposit note, with costs of suit; but execution shall issue for assess
ments and costs as they accrue only, and every such execution shall be
accompanied by a list of losses for which the assessment was made.
If the whole amount of deposit notes shall be insufficient to pay the
loss occasioned, the sufferers insured by said company shall receive,
toward making good their respective losses, a proportionate share of
the whole amount of said notes, according to the sums to them
respectively insured; but no member shall ever be required to pay for
any loss more than the whole amount of his deposit note.
SEC. 1140. Every insurance company hereafter organized as pro
vided in this chapter, shall, if it be a mutual company, embody the
word " mutual " in its title, which shall appear upon the first page of
every policy and renewal receipt ; and every company doing business
as a cash stock company, shall, upon the face of its policies, express
in some'suitable manner that such policies were issued by stock com
panies.
ANNUAL STATEMENT.
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SEC. 1141. The president, or the vice-president and secretary, of
each company organized under this chapter, or incorporated under any
law of this state, or doing business in this state, shall, annually, on
the first day of January of each year, or within thirty days thereafter,
prepare, under oath, and deposit in the office of the auditor of state, a
full, true, and complete statement of the condition of such company
on the last day of the month preceding that in which such statement
is filed, which last statement shall exhibit the following items and
facts in the following form to-wit:
First—The amount of capital stock of the company;
Second—The name of the officers;
Third—The name of the- company, and where located ;
Fourth—The amount of its capital stock paid up;
Fifth—The property or assets held by the company, specifying:
1. The value, as nearly as may be, of the real estate owned by such
company;
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2. The amount of cash on hand and deposited in banks to the credit
of the company, and in what bank the same is deposited;
3. The amount of cash in the hands of agents, and i n the course
of transmission;
4. The amount of loans secured by first mortgage on real estate,
with the rate of interest thereon;
5. The amount of all other bonds and loans, and how secured, with
the rate of interest thereon;
6. The amount due the company on which judgment has been
obtained.
7. The amount of stocks of this state, of the United States, of any
incorporated city of this state, and of any other stocks owned by the
company, specifying the amount, number of shares, and pax and market
value of each kind of stock;
8. The amount of stock held by such company as collateral security
for loans, with amount loaned on each kind of stock, its par and
market value;
9. The amount of assessments on stock and premium notes, paid
and unpaid;
10. The amount of interest actually due and unpaid;
11. All other securities and their value;
12. The amount for which premium notes have been given on which
policies have been issued.
Sixth—Liabilities of such company, specifying:
1. The losses adjusted and due;
2. The losses adjusted and not due;
3. Losses unadjusted;
4. Losses in suspense and the cause thereof;
5. Losses resisted and in litigation;
6. Dividends, either in script or cash, specifying amount of each,
declared but not due;
7. Dividends declared and due;
8. The amount required to reinsure all outstanding risks, on the
basis of forty per cent of the premium on all unexpired risks;
9. The amount due banks or other creditors;
10. The amount of money borrowed and the security therefor;
11. All other claims against the company.
Seventh—The income of the company during the previous year,
specifying:
1. The amount received for premiums, exclusive of premium notes ;
2. The amount of premium notes received;
3. The amount received for interest;
4. The amount received for assessments, or calls on stock notes, or
premium notes;
5. The amount received from all other sources.
Eighth—The expenditures during the preceding year, specifying:
1. The amount of losses paid during said term, stating how much
of the same accrued prior, and how much subsequent, to the date of
the preceding statement, and the amount at which losses were esti
mated in such statement;
2. The amount paid for dividends;
3. The amount paid for commissions, salaries, expenses, and other
charges of agents, clerks, and other employes;
4. The amount paid for salaries, fees, and other charges of officers
and directors;
19
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5. The amount paid f o r local, state, national, internal revenue, and
other taxes and duties;
6. The amount paid for all other expenses, expenditures, including
printing, stationery, rents, furniture, etc.;
Ninth—The largest amount insured i n any one risk.
Tenth—The amount of risks written during the year then ending.
Eleventh—The amount of risks in force, having less than one year
t o run.
Twelfth—The amount of risks in force, having more than one, and
not over three years to run.
Thirteenth—The amount of risks having more than three years
t o run.
Fourteenth—The following question must be answered, viz. : Are
dividends declared on premiums received f o r risks not terminated?
Fifteenth—Each accident insurance company, or company insuring
against accidents in this state, shall keep a register of tickets sold by
its officers or agents, which register shall show the name and residence
of the person insured, the amount of such insurance, the date of issue
of such ticket, and the time the same will remain in force, and every
such company shall file i n the office of the auditor of state, in January
in each year, a report, sworn to by t h e president or secretary of the
company, showing the above items of the business of such company
during the preceding year, and the auditor of state shall withhold t h e
certificate of authority from any such company neglecting or failing
t o comply with the provisions of this section,
SEC. 1142. The auditor of state is hereby authorized and empowered
to address any inquiries to any insurance company in relation t o its
doings and condition, or any other matter connected with its transac
tions, which he may deem necessary f o r the public good, or for a proper
discharge of his duties, and any company so addressed shall promptly
reply i n writing thereto.
SEC. 1143. The statement of any company, the capital of which is
composed i n whole, or in part, of notes, shall, in addition to the fore
going, exhibit the amount of notes originally forming the capital, and
also what proportion of said notes is still held by such company and
considered capital.
FOREIGN C O M P A N I E S — C A P I T A L REQUIRED.
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SEC. 1144. N o insurance company, association, or partnership,
organized or associated for any of the purposes specified in this chap
ter, incorporated by, or organized under, the laws of any other state
or any foreign government, shall, directly or indirectly, take risks or
transact any business of insurance in this state, unless possessed of
two hundred thousand dollars of actual paid-up capital, exclusive of
any assets of any such company deposited i n any other states or terri
tories for the special benefit or security of the insured therein: [Pro
vided, that the foregoing provisions of this section shall not apply t o
foreign mutual hail insurance companies issuing policies for a term of
one year or less,] and any such company, desiring to transact any
business as aforesaid, by an agent or agents in this state, shall file with
the auditor of state a written instrument, duly signed and sealed,
authorizing any agent or agents of such company in this state, t o [
acknowledge service of process for and in behalf of such company in
this state, consenting that service of process, original, mean, or final,

CHAP. 4 . ]

291

INSURANCE COMPANIES.

upon any such agent or agents, shall be taken and held as valid as if
served upon the company according t o the laws of this or any other
state, and waiving all claim or right of error, by reason of such acknowl
edgment or service; and also a certified copy of their charter or deed
of settlement, together with a statement, under oath, of t h e president
or vice-president, or other chief officer, and the secretary of the com
pany for which they may act, stating the name of the company and
the place where located, the amount of its capital, with a detailed
statement of the facts and items required f r o m companies organized
under the laws of this state, as per section eleven hundred and fortj'one hereof; also a copy of the last annual report, if any, made under
any law of t h e state by which such company was incorporated; and
no agent shall be allowed to transact business f o r any company whose
capital is impaired by liabilities as stated in section eleven hundred
and forty-one of this chapter, to the extent of twenty per cent thereof,
mendment b y
while such deficiency shall continue. [Any mutual fire insurance com ACh.
60, l a w s 16
a.
A..
pany possessed of cash assets, safely invested, amounting at least t o
two hundred thousand dollars over and above all its liabilities, includ
ing the reserve f o r insurance required by the laws of this state, shall
be deemed t o be possessed of two hundred thousand dollars of actual
paid u p capital, within the meaning of this section, and may be a u t h  C a s h a s s e t s
orized to take risks and transact the business of insurance in this state, d e e m e d paid u p
on complying with the requisitions of said chapter four, relating t o capital.
insurance companies incorporated by or under t h e laws of other states ;
subject, however, to all the provisions of said chapter, applicable t o
such insurance companies, and all other acts and laws relating t o
insurance so f a r as applicable. 11]
(CHAPTER 1 1 1 , LAWS OF 1 8 7 8 . )
TO PREVENT THE PUBLICATION OP FALSE STATEMENTS REGARDING FIRE
INSURANCE.

AN ACT to prevent the making and publication of false or deceptive Tltle_
statements in relation to the business of fire insurance. Addi
tional to code, title IX, chapter 4.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, I t shall not be lawful f o r any company, corporation, associa^
tion, individual or individuals, now transacting, or now or hereafter
authorized, under any existing or future laws of this state, to transact
the business of fire insurance within this state, t o state or represent
either by advertisement i n any newspaper, magazine or periodical, or
by any sign, circular, card, policy of insurance, or certificate of renewal
thereof, or otherwise, any funds or assets t o be i n possession of any
such company, corporation, association, individual or individuals, n o t
actually possessed by such company, corporation, association, individ
ual or individuals and available for the payment of losses by fire, and
held f o r the protection of holders of policies of fire insurance.

Unlawful f o r
any company or
a g e nt t o m a k e
false statement
of assets.

• Service of the original notice, in an action in which the loss occurred does not constitute
against an insurance company, may, under this " fraud practiced by the successful p a r t y " au
section, be made upon any authorized agent of thorizing a vacation of the judgment. The N.
the company, and the fact that service was Ins. Co. v. Rodecker et al., 47 Iowa, 162.
made upon an agent in another county than that
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SEC. 2. Every advertisement or public announcement, and every sign,
circular, or card hereafter made or issued by any company, corporation,
association, individual or individuals, or any officer, agent, manager or
legal representative thereof, now, or hereafter authorized by any exist
i n g or f u t u r e laws of this state t o transact the business of fire insurance
within this state, which, shall purport t o make known the financial
standing of any such company, corporation, association, individual or
individuals, shall exibit the capital actually paid in, i n cash, and the
amount of n e t surplus of assets over all liabilities of such company,
corporation, association, individual or individuals actually available f o r
the payment of losses by fire and held f o r the protection of holders of
their policies of fire insurance, and shall also exhibit t h e amount of
n e t surplus of assets over all liabilities i n t h e United States actually
available f o r t h e payment of losses by fire and held i n t h e Uuited States
f o r t h e protection of holders of their policies of fire insurance in the
United States, including i n such liabilities t h e f u n d reserved f o r
re-insurance of outstanding risks; and shall correspond with the veri
fied statement made by the company, corporation, association, indi
vidual or individuals making or issuing t h e same t o t h e insurance
department of this state next preceding t h e making or issuing the
same. The provisions of this section shall n o t apply t o companies,
corporations or associations organized and doing business under the
laws of this state.
SEC. 3. N o t h i n g i n this act shall be construed t o prohibit any
insurance company or association f r o m publishing i n any policy or
certificate of renewal thereof a single item showing t h e amount of
their capital as set f o r t h i n their charter, act of incorporation, deed of
settlement or articles of association under which they are authorized
t o transact t h e business of insurance.
SEC. 4. A n y violation of any provision of this act shall, f o r the
first offense, subject t h e company, corporation, association, individual
or individuals guilty of such violation, t o a penalty of five hundred
dollars, t o be sued f o r and recovered i n the name of the state, with
costs and expenses of such prosecution by the district-attorney of any
county i n which t h e company, corporation, association, individual or
individuals shall be located or may transact business, or i n any county
where such offense may be committed, and such penalty when recov
ered shall be paid into t h e treasury of such county f o r the benefit of
t h e school f u n d of said county. Every subsequent violation shall
subject the company, corporation, association, individual or individuals
uilty of such violation t o a penalty of n o t less t h a n one thousand
ollars, which shall be sued for, recovered and disposed of i n like
manner as f o r t h e first offense.
Approved, March 25,1878.

f

BISKS—AGENTS.

Certificate re
quired belore
risks takeu.
Ch. 138, § 24, 12
G. A.
Make annual
statements.
Same. § 25.

SEC. 1145. N o agent shall act f o r any insurance company referred
to herein, directly or indirectly, i n taking risks or transacting business
of insurance i n this state, without procuring f r o m t h e auditor of state
a certificate of authority, stating t h a t such company has complied
with all the requisitions of this chapter.
SEC. 1146. The statements and evidences of investment required of
foreign companies as above, shall be renewed, annually, i n such man
ner and form as required hereby and as said auditor may direct, with
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any additional statement of the amount of the losses incurred or pre
miums received in this state during the preceding period, so long as
such agency continues. And the said auditor, on being satisfied that
the capital, securities, and investments remain secure, as hereinbefore
provided, shall furnish a renewal of his certificates as aforesaid. All
notes taken for policies of insurance-in any company doing business Notes given for
in this state, shall state upon their face that they have been taken for whe™not ¿oiinsurance, and shall not be collectible unless the company and its i«*»bie.
agents have fully complied with the laws of this state relative to in
surance.
SEC. 1147. Every insurance company organized under the laws of, CONFORM to
or doing business in, this state, shall conform to all the provisions of fw/chapterî
for
this chapter applicable thereto, and, when necessary, any existing
company shall change its charter and by-laws, so as to conform hereto, samef§ 26.
by a vote of a majority of its board of directors; and any president,
secretary, or other officer of any company organized under the laws of
Iowa, or any officer or person doing, or attempting to do business in
this state for any insurance company organized without this state,
failing to comply with any of the requirements o f t this chapter, or
violating any of the provisions thereof, shall be deemed guilty of a
misdemeanor, and, upon conviction thereof, shall be fined in a sum
not exceeding one thousand dollars, and be imprisoned in the county
jail for a period not less than thirty days nor more than six months.
SEC. 1148. Every agent of any insurance company, shall, i n all Advertisewhat t 0
advertisements of such agency, publish the location of the company,
giving the name of the city, town, or village i n which the company is same, § 27.
located, and the state or government under the laws of which it is
organized. The term agent, used in the foregoing sections, shall in
clude any other person who shall, in any manner, directly or indirectly,
transact the insurance business of any insurance company not incor
porated by the laws of this state. The provisions of the foregoing
sections relative to foreign companies, shall apply to all such com
panies, partnerships, associations, or individuals, whether incorporated
or not.
EXAMINATION BY AUDITOR.

SEC. 1149. The auditor of state shall, whenever he deems it expe- AUDT
IOR M
A
Y
dient so to do, appoint one or more persons, not officers, agents, or aminere-'their
stockholders of any insurance company doing business in this state, to powers:"proexamine into the affairs and condition of any insurance company in- ^etslreWim-u
corporated or doing business in this state, or to make such examina2g
tion himself; and the officers or agents of such company or companies am°'
shall cause their books to be opened for the inspection of the auditor
or the person or persons so appointed, and otherwise facilitate such
examination so far as may be in their power so to do; and f o r the
purpose of arriving at the truth in such case, the auditor, or the per
son or persons so appointed by him, shall have power to examine
under oath, the officers or agents of any company, or others, if neces
sary, relative to the business and condition of said company; and
whenever the auditor shall deem it best for the interest of the public
so to do, he shall publish the result of such investigation in one or more
papers in this state; and whenever it shall appear to the auditor from
such examination, that the assets and funds of any company incor
porated in this state are reduced or impaired by the liabilities of said
company, as described under the head of liabilities in the statement

294

Requisition o n
stockholders :
liability of
directors.
Same, § 29.

Examination
a n d proceed
ings i n case of
mutual com
panies.
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required by this chapter, more than twenty per cent below the paid
u p capital stock required hereby, he may direct the officers thereof to
require the stockholders to pay in the amount of such deficiency,
within such a period as he may designate in such requisition, or he
shall communicate the fact to the attorney-general, who shall apply
to the district or circuit court, or, if in vacation, to one of the judges
thereof, for an order requiring said company to show cause why their
business should not be closed; and the court, or judge, as the case may
be, shall thereupon proceed to hear the allegations and proofs of the
respective parties; and in case it shall appear to the satisfaction of
said court, or judge, that the assets and funds of said company are not
sufficient, as aforesaid, or that the interest of the public requires it, the
said court, or judge, shall decree a dissolution of said company and a
distribution of its effects. The said court, or judge, shall have power
to refer the application of the attorney-general to a referee, to inquire
into and report upon the facts stated therein.
SEC. 1150. Any company receiving the aforesaid requisition from
the auditor, shall forthwith call upon its stockholders for such amounts
as will make its paid-up capital equal to the amount fixed by this chap
ter, or the charter of said company; and in case any stockholder shall
refuse or neglect to pay the amount so called for, after notice per
sonally given, or by advertisement in such time and manner as said
auditor shall approve, it shall be lawful for the said company to require
the return of the original certificate of stock held by such stockholder,
and in lieu thereof to issue new certificates for such number of shares
as the said stockholder may be entitled to in the proportion that
the ascertained value of the funds of the said company may be found
to bear to the original capital of the said company; the value of such
shares for which new certificates shall be issued to be ascertained under
the direction of said auditor, the company paying for the fractional
parts of shares; and it shall be lawful for the directors of such com
pany to create new stock and dispose of the same, and to issue new
certificates therefor, to an amount sufficient to make up the original
capital of the company. And in the event of any additional losses
accruing upon new risks, taken after the expiration of the period lim
ited by the said auditor in the aforesaid requisition for the filling u p
of the deficiency in the capital of such company, and before said defi
ciency shall have been made up, the directors shall be individually
liable to the extent thereof.
SEC. 1151. If, upon such examination, it shall appear to the auditor,
that the assets of any company, chartered upon the plan of mutual
insurance under this chapter, are insufficient to justify the continu
ance of such company in business, he shall proceed in relation to such
company in the same manner as herein required in regard to jointstock companies; and the trustees or directors of such company are
made personally liable for any losses which may be sustained upon
risks taken after the expiration of the period limited by the auditor
for filling u p the deficiency in the capital, and before such deficiency
shall have been made up. Any transfer of the stock of any company
organized under this chaper, made during the pending of any investi
gation required above, shall not release the party making the transfer
from his liability for losses, which may have accrued previous to such
transfer.
SEC. 1152. The auditor of state shall be authorized to examine into
the condition and affairs of any insurance company, as provided for in
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this chapter, doing business in this state, not organized under the laws
of this state, or cause such examination to be made by some person or
persons appointed by him, having no interest in any insurance com
pany ; and, whenever it shall appear to the satisfaction of said auditor
that the affairs of any such company are in an unsound condition, he
shall revoke the certificates granted in behalf of such company, and
shall cause a notification thereof to be published in some newspaper of
general circulation published in the city of Des Moines, and the agent
or agents of such company are, after such notice, required to discon
tinue the issuing of any new policy, or the renewal of any previously
issued.
FEES.

SEC. 1153. There shall be paid by every company doing business
in this state, except companies organized under the laws of this state,
the following fees:0
Upon filing declaration, or certified copy of charter, twenty-five
dollars;
Upon filing the annual statement, twenty dollars;
For each certificate of authority, and certified copy thereof, two
dollars;
For every copy of any paper filed in the department, the sum of
twenty cents per folio, and for affixing the official seal to such copy,
and certifying the same, one dollar;
For valuing policies of life insurance companies, ten dollars per
million of insurance or for any fraction thereof;
For official examinations of companies under this act, the actual
expense incurred.
And companies organized under the law of this state, shall pay the
following fees:
For filing and examination of the first application of any company,
and the issuing of the certificate of license thereon, ten dollars;
For filing each annual statement, and issuing the renewal of license
required by law, three dollars;
For each certificate of authority to its agents, fifty cents.
SEC. 1154. When, by the laws of any other state, any taxes, fines,
penalties, licenses, fees, deposits of moneys or of securities, or other
obligations or prohibitions, are imposed, or would be imposed, on
insurance companies of this state, doing, or that might seek to do,
business in such other state, or upon their agents therein, so long as
such laws continue in force, the same obligations and prohibitions, of
whatever kind, shall be imposed upon all insurance companies of such
other state doing business within this state, or upon their agents here.
SEC. 1155. Every insurance company of the kind provided for in
this chapter, doing business in this state, organized under the laws of
this state or any other state or country, shall publish, annually, in two
newspapers of general circulation, one of which shall be published
at the capital of this state, and in case of any company organized
in the state of Iowa, one of which shall be published in the county
° A city possessing the power to license insurance companies may properly graduate the
amount thereof in proportion to the income of
the different companies, but the annual premiurns, which are in the nature of income, are not

Amount of.

Laws of other
states.

Certificate of
auditor to be
published
annually.

subject to taxation, by the city, as personal
property. City of Burlington v. Putnam Ins.
Co., 31 Iowa, 102; see also City of Dubuque v.
The N. W. M. Life Ins. Co., 29 Id., 9.
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where the principal office is located, a certificate from the auditor
of state that such company has, in all respects, complied with the
laws of this state relating to insurance. Said certificate shall also
contain a statement, under the oath of the president or secretary, of
such insurance company, of the actual amount of paid-up capital, the
aggregate amount of assets and liabilities at the date of such certifi
cate, together with the aggregate income and expenditures of such
company for the year preceding the date of such certificate,
« o ™ * OF
SEC. 1156. The necessary expenditure of any examination made, or
examination. ° ordered t o be made, by the auditor of state under this chapter, shall
be certified to by him and paid on his requisition, by the company
which is the subject of such examination. [ I n case of the refusal by
any company to pay the requisition of the auditor of state the neces
sary expenses, it shall be the duty of the auditor to suspend such
c™e37dh!míi6 company from doing business in this state until said expenses are paid;
G. Â. '
if not so paid, the same may be audited and allowed by the executive
council, and paid out of any money in the treasury not otherwise
appropriated.]
STATEMENTS PUBLISHED.
Auditor to furSEC. 1 1 5 7 . The auditor of state shall cause to be prepared and furnished to each company organized under the laws of this state, and to
?ormsrinted
oh. 138, $ 36,12 the attorney or agent of each company incorporated by other states
G A
""
and foreign governments, who may apply for the same, printed forms
of statements required by this chapter, and he may, from time to time,
make such changes in the forms of these statements as shall seem t o
him best adapted to elicit from the companies a true exhibit of their
condition, in respect to the several points hereinbefore enumerated.
Auditor to
SEC. 1158. [The auditor of state shall cause the information conpub
us?report " tamed in the statements required of the companies organized or doing
oh. ios, § 7, u business in this state, to be arranged in a tabular form, and prepare
A
"
the same in a single document for printing, which report shall be
made on or before the first day of May of each year, and three thous
and copies shall be printed for the use of the auditor, who shall furnish
substituted by a copy to each member of the general assembly and one to each newspaper printed m the state.J
Must B
E stock
SEC. 1159. N o company organized upon the mutual plan, shall do
ohni38ll|139 i2 business or take risks upon the stock plan; neither shall a company
G. A.
'
organized as a stock company, do business upon the plan of a mutual
insurance company.
MUTUAL ASSOS E C . 1160. [Nothing in this chapter shall be so construed as to
berand*p owers P r e v e n t any number of persons from making mutual pledges and
limited. °
giving valid obligations to each other for their own insurance from
loss by fire or death, but such association of persons shall in no case
insure any property not owned by one of their own number, and no
Report of Are life except that of their own numbers, nor shall the provisions of this
ized*under this chapter be applicable to such associations or companies. Each fire
chapter.
insurance company organized under the provisions of this chapter,
substituted by shall report in January of each year, to the auditor of state, which
ch. KM,I7 G. A. R E P 0 R T SHALL show the following facts:
1. Name of company.
2. Place of doing business.
3. Names of president and secretary.
4. Address of secretary.
vil» l v T ) 1 6 VJé A .

•

I

1

•

I1

I

I

~|
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5. Date of commencing business.
6. Amount of risks in force at the beginning of the year.
7. Amount of risks written during the year.
8. Amount of risks canceled during the year.
9. Amount of risks in force at the end of the year.
10. Amount of losses paid during the year.
11. Amount of other expenses.
12. Total expenses during the year.
These reports t o be tabulated by the auditor of state, and published
by him in his annual report on insurance, and one copy shall by him
be sent to each company reporting as above. B u t no foreign life
insurance company, aid society, or association for the insurance of the
lives of its members and doing business on the assessment plan, shall
be allowed to do business in this state unless it has a guaranteed cap
ital of not less that one hundred thousand dollars i n the state in which
it is organized, and such companies shall pay the same fees for annual
reports as are now paid by stock companies.
And such companies organized under this section shall pay the same
fees for annual reports as are now paid by stock companies, but such
association or companies, shall receive n o premiums nor make any
dividends; but the word premiums herein, snail not be construed t o
mean policy and survey fees, nor the necessary expenses of such com
panies.]

Fees.

(CHAPTER 3 9 , L A W S OF 1 8 7 8 . )
F I R E I N S U R A N C E COMPANIES

AN ACT to require fire insurance companies doing business in this
state to cancel policies in certain cases. [Additional to code,
chapter 4, title I X : "Of insurance companies."
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That the auditor of state shall have power, and i t shall be his
duty, to examine the form of all policy contracts hereafter issued, or
proposed to be issued, by any fire insurance company, association, or
corporation now authorized by law, or that may hereafter apply t o be
authorized to transact the business of fire insurance i n this state, and
the auditor shall refuse to authorize any such company, association,
or corporation to do business in this state, and shall not renew the
authority or certificates of any such company, association, or corporat
i o n authorized to do business in this state, whenever the form of
policy, contract, issued or proposed to be issued by any such company,
association, or corporation does not provide for the cancellation of the
same at the request of the insured upon equitable terms, and i n case
of any violation of this act, it shall be the duty of the auditor to
revoke the authority of such company to do business within this state.
The provisions óf this act shall not apply until January 1, 1879, t o
any company now holding a certificate of authority from the auditor
to do business in this state.
Approved March 15, 1878.

Title.

Duty of auditor
of state.

Form of policy.

To take effects

\
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(CHAPTER

210,

L A W S OF

1880.)

TO RE GUL A TE F I R E I N S U R A N C E .
Títi©. A N A C T

t o secure policy holders i n fire insurance companies from
unjust forfeitures of policies.

S E C T I O N 1. Be it enacted by the General Assembly of the State of
I()UKl, T h a t in every instance where a fire insurance company or association doing business in this state shall hereafter take a note or con
tract f o r the premium on any insurance policy, or shall hereafter take
a premium note or contract which, by its terms or by any agreement
or rule of the company or association, is assessable f o r the premium
due on the policy for which i t was given, such insurance company or
association shall n o t declare such policy forfeited or suspended f o r
non-payment of such note or contract, except as hereinafter provided,
anything in the policy or application t o the contrary notwithstanding.
Company must
SEC. 2. W i t h i n thirty days prior to, or at any time after the
prenSum°due. maturity of any note or contract, whether assessable or where the
time of payment is fixed in the contract, given f o r the premium on
any policy of insurance, such company or association may serve a
- notice in writing upon the insured that his note or an installment
thereof is due, or t o become due, stating the amount which will be
due on the note or contract, and also the amount required to pay the
customary short rates, including the expense of taking the risk u p to
the time the policy will be suspended under the notice in order to
Manner of serr- c a n c e ^ *he P°li c yi and that unless payment is made within thirty days.
ing notice.
his policy will be suspended. Such notice may be served either per
sonally or by registered letter addressed t o t h e assured at his postThirty days'
office address named in or on the policy, and no policy of insurance
forfdture o'fto shall be suspended f o r non-payment of such amount until thirty days
policy.
after such notice has been served.
Assured may
SEC. 3. The assured may, at any time after the maturity of the
bave .policy can- n o t 0 i contract or installment, pay to the insurance company or asso
ciation the customary short rates, including t h e expense of taking the
risk and the cost of suit, in case suit has been commenced or judgment
rendered on the note or contract, and upon such payment, if he so
elect, his said policy shall be canceled, and any note or contract, or
any judgment rendered thereon, shall be canceled and shall be actually
Assured ma
void in whomsoever hands t h e same may be: provided, that the
rewvepoïicy
assured may, at any time before cancellation of the policy, pay to the
a f t e r forfeiture. i n s u r a n c e company or association the full amount due upon any note
or contract, and from the date of such payment the policy shall be
w h e n payment revived, and shall be in f u l l force and effect: provided, such payment
ma e
revivemíoíicto
^ during the time stated in the policy and before a loss occurs,
re ve po icy.
provided further, that where any insurance company or associawhere premium tion shall bring suit upon such note or contract and shall collect the
8uit?poucyy
same, from the date of such collection the policy shall be revived and
revived.
be in full force from the time of such collection: provided, such col
lection is made during the time stated in the policy and before a loss
occurs. The provisions of this act shall apply to and govern all contwsact"on°f tracts and policies of insurance contemplated in this chapter, anything
in the application or policy to the contrary notwithstanding.
Approved March 31, 1880.
Non-forfeiture

v>r<?m!um not™
given.
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(CHAPTER 2 1 1 , LAWS OF 1 8 8 0 . )

¡

RELATING TO FIRE INSURANCE.
A N ACT

relating t o insurance and fire insurance companies.

Title.

SECTION 1 . Be it enacted by the General Assembly of the State of p e r s o n soiicitIowa, A n y person who shall hereafter solicit insurance or procure ^ D f N T N OF 18
applications therefor, shall be held t o be t h e soliciting agent of t h e 5 ° . ° °°m
insurance company or association issuing a policy on such application,
or on a renewal thereof, anything i n the application or policy t o t h e
contrary notwithstanding.
SEC. 2 . All insurance companies or associations shall, upon t h e Copy of appliesissue or renewal of any policy, attach to such policy or indorse thereon poíiCyttaohed t o
a true copy of any application or representations of t h e assured, which
by the terms of such policy, are made a part thereof, or of the contract
of insurance, or referred t o therein, or which may i n any manner
affect t h e validity of such policy. The omission so t o do shall n o t ^Tdoe^no'"do
render t h e policy invalid, b u t if any company or association neglects render policy
t o comply with the requirements of this section, i t shall forever be v o l d '
precluded f r o m pleading, alleging or proving such application or repre
sentations or any part thereof or t h e falsity thereof or any parts thereof estopped
i n any action upon such policy; and t h e plaintiff i n any such action P l a i Hff"
shall n o t be required i n order t o recover against such company or not pièad ored
association, either to plead or prove such application or representations, G™VE APPLICAb u t may do so a t his option.
SEC. 3. I n any suit or action brought in any court i n this state on AMOUNT STATED
any policy of insurance against the company or association issuing 55Cj°ofyv^rima
t h e policy sued upon, i n case of the loss of a n y building so insured oTproperíy.6
t h e amount stated i n the policy shall be received as prima facie evi
dence of t h e insurable value of the property a t t h e date of the policy:
provided, nothing herein shall be construed t o prevent t h e insurance
company or association f r o m showing the actual value a t the date of rebutted.be
t h e policy and any depreciation i n t h e value thereof before the loss
occurred: provided, further, such insurance company or association £°™)£°.f1llable
shall be liable f o r the actual value of t h e property insured at t h e date a t t i m e of l o e s :
of t h e loss, unless such value exceeds the amount stated i n t h e policy, amoímun688o í
and i n order t o maintain his action on t h e policy, i t shall only be policy,
necessary f o r the assured t o prove the loss of t h e building insured and Assured need
t h a t h e has given the company or association notice i n writing of such ODly prove LOSS
loss, accompanied by an affidavit stating the facts as t o how t h e loss o f b u l l d l ng '
occurred so f a r as they are within his knowledge, and t h e extent of comply with
t h e loss; which notice shall be given within sixty days f r o m t h e time aflldavit t h e loss occurred: provided, further, t h a t n o action 'shall be begun when notice
within ninety days after notice of such loss has been given, all t h e provi- gIven*
sions of this chapter shall apply t o and govern all contracts and pol- No action within
icies of insurance contemplated i n this chapter, anything i n the policy after notice,
or contract t o t h e contrary notwithstanding.
Approved March 31,1880.
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C H A P T E R 5.
OF L I T E I N S U R A N C E COMPANIES.
Conditions.
Ch. 173, § 1,12
G . A.

Stock compa
n i e s : capital:
amount t o be
paid u p .
Same, § 2.

Mutual compa
n i e s : applica
tion f o r insur
a n c e : condi
tions.
Same, § 3.

S E C T I O N 1 1 6 1 . Every company formed for the purpose of insuring
the lives of individuals, whether organized under the laws of this state
or of any other state, or foreign country, shall, before issuing any
policies on lives within this state, comply with the conditions and re
strictions of this chapter.
SEC. 1162. Joint stock companies, organized under the laws of this
state, shall have not less than one hundred thousand dollars of capital
stock subscribed, twenty-five per cent of which shall be paid up and
invested in stocks of the United States, or of this state, or in bonds
and mortgages upon unencumbered real estate in the state of Iowa,
worth, exclusive of improvements, at least double the sum loaned
thereon, which said securities shall be deposited with the auditor of
state, and, upon said deposit, and satisfactory evidence to the auditor
that the capital stock is all subscribed in good faith, he shall issue to
said company the certificate hereinafter provided for. But no part of
the twenty-five per cent aforesaid, shall be loaned to any stockholder
or officer of the company; the remainder of such stock shall be paid
in such time as the directors or trustees of the company may direct,
and the same shall be secured by the notes of the stockholders of said
company. N o note shall be accepted as part of such capital stock,
unless the same shall be accompanied by a certificate of a justice of
the peace, notary public, or clerk of the district court of the county in
which the person executing such note shall reside, that the person
making the same is, in his opinion, pecuniarily good and responsible
for the same in property not exempt from execution by the laws of
this state.
SEC. 1163. Companies organized under the laws of this state upon
the mutual plan, shall, before issuing any policies, have actual appli
cations on at least two hundred and fifty individual lives, for an aver
age amount of one thousand dollars each, a list of which applications,
giving the name, age, residence, amount of insurance, and annual
premium of each applicant, shall be filed with the auditor of state,
and a deposit made with said auditor of an amount equal to threefifths of the whole annual premium on said applications, either in
cash or the securities required by the foregoing section, and, on com
pliance with said provisions, the auditor shall issue to said mutual
company the certificate hereinafter prescribed.

AGENTS—RISKS.
Foreign com
p a n i e s : pre
requisites t o
insurance.
Same, § 4.

SEC. 1164. N o person shall act within this state as agent, or other
wise, in receiving or procuring applications for insurance, or in any
manner to aid in transacting the business of insurance referred to in
section eleven hundred and sixty-one hereof, for any company or as
sociation incorporated by, or organized under, the laws of any state •
or government, unless such company is possessed of the amount of
actual capital required of any company in this state, and the same is
invested in stocks or treasury notes of the United States, or this state,
or of interest paying bonds of the state in which said company is

CHAP. 5 . ]

LIFE INSURANCE COMPANIES.

301

located, or where said deposits are made, or i n bonds and mortgages
on unencumbered real estate within t h e state where such company is
located, b u t all mortgages deposited by any company under this sec
tion, shall be upon unencumbered real estate worth double t h e amount
loaned thereon; which stock and securities shall be deposited with t h e
auditor, controller, or chief financial officer of t h e state by whose laws
said company is incorporated, or some other state, and the auditor of
this state furnished with a certificate of such auditor, controller, or
chief financial officer aforesaid, under his hand and official seal, t h a t
he, as such auditor, controller, or chief financial officer of such state,
holds i n trust and on deposit, f o r the benefit of all t h e policy holders
of such company, t h e security before mentioned, which certificate
shall embrace t h e items of security so held, and t h a t he is satisfied
t h a t such securities are worth one hundred thousand dollars; b u t
nothing herein contained shall be construed t o invalidate t h e agency
of any company incorporated i n another state, by reason of such
company having f r o m time t o time exchanged the securities so de
posited with t h e auditor, controller, or chief financial officer of t h e
state i n which such company is located f o r other stock or securities
authorized b y this chapter, or by reason of such company having
drawn its interest and dividends f r o m time t o time, f o r such stocks
and securities.
SEC. 1165. Such company shall also appoint a n attorney or agent Must appoint
in each county i n this state, i n which the company has an agency, on
whom process of law can be served, and such company shall file with process can be
the auditor of state a certified copy of the charter or articles of incor- |e ^ d j 6poration of said company, and also a certified copy of t h e certificate of
appointment of such agent, or agents, which appointment shall con
tinue until another agent or attorney' be substituted. A n d i n case
any such insurance corporation shall cease t o transact business in this
state according to the laws thereof, t h e agents last designated, or act
i n g as such f o r such corporation, shall be deemed t o continue agents
f o r such corporation f o r the purpose of serving process f o r commenc
i n g actions upon any policy or liability issued or contracted while
such corporation transacted business in this state; and service of such
process f o r t h e causes aforesaid upon any such agent, .shall be deemed
a valid personal service upon such corporation; and such company
shall also file a statement of its condition and affairs i n t h e office of
the auditor of state, in t h e same form and manner required f o r t h e
annual statements of similar companies organized under t h e laws of
this state.
S E C . i l 6 6 . [ N o agent shall act f o r any company referred t o i n t h e M u s t obtain
foregoing section, directly or indirectly, i n taking risks, collecting "^líeberore
premiums, or in any manner transacting the business of life insurance risks taken,
in this state without procuring f r o m said auditor a certificate of 8 a m e . S6authority, stating t h a t the foregoing requirements have been complied
with, and setting f o r t h the name of the attorney f o r each company,
a certified copy of which certificate shall be filed i n t h e county re
corder's office of t h e county where the agency is t o be established, and
shall be the authority of such company and agent t o commence busi
ness i n this state, and such company, or its agent or attorney, shall,
annually, by t h e first day of April, file with t h e auditor of state, a
statement of its affairs f o r t h e year terminating o n t h e 31st day of substituted by
December preceding i n the same manner and form provided f o r simi- A!*' 2 ' S 1 1 1 5
lar companies organized i n this state.]
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A N N U A L STATEMENT.
By whom made.
Same, § 7.
Amended by
Ch. 2. § 2,15 G.
À.

SEO.1167. The president, or vice-president, and secretary or actu
ary, or a majority of the trustees or directors of each company organ
ized under this chapter, shall, annually, on t h e first day of January,
or within thirty days thereafter, prepare, under oath, and deposit in
the office of the auditor of state, a statement, showing:
FIRST—NAME A N D CAPITAL.

Name.
Capital*

1.
2.
3.
4.

The name of the company and where located;
The name of the officers;
The amount of capital stock;
The amount of capital stock paid in.
SECOND—ASSETS.

Real estate.
Cash.

nk stock.
Stocks and
bunds.
Mortgages.
Other loans.
Premium notes.
Other notes.
Interest.
Securities.

1. The value of real estate owned by such company;
2. The amount of cash on hand;
3. The amount of cash deposited in bank, giving name of bank or
banks;
4. The amount of cash in the hands of agents, and in the course of
transmission ;
5. The amount of bank stocks, with the name of each bank, giving
par and market value of the same;
6. The amount of stocks and bonds of the United States, and all
other bonds, giving names and amounts, with the par and market
value of each kind;
7. The amount of loans secured by first mortgage on real estate:
8. The amount of all other bonds and loans, ana how secured with
the rate of interest;
9. The amount of premium notes on policies i n force;
10. T h e amount of notes given for unpaid stock, and how secured;
11. The amount of assessments unpaid on stock or premium notes;
12. The amount of interest due and unpaid;
13. All other Securities.
THIRD—LIABILITIES.

Loase

Money bor
rowed.
Dividends un*
paid.
Re-insurance.
Other sources.

1.
"2.
3.
4.
5.
6.
7.
8.

The amount of losses due and unpaid;
The amount of losses adjusted b u t n o t due;
The amount of losses unadjusted;
The amount of claims f o r losses resisted;
The amount of money or evidences of investment borrowed;
The amount of dividends unpaid;
The amount required t o safely reinsure all outstanding risks;
All other claims against the company.
FOURTH—INCOME DURING THE T E A S .

Premiums.
Notes.
Interest.
Other sources.

1.
2.
3.
4.

The amount
The amount
The amount
The amount

of net cash premiums received;
of premium notes received;
of interest received f r o m all sources;
received from all other sources.
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EIFTH—EXPENDITURES DURING T H E TEAK.

1. The amount paid f o r losses;
2. The amount of dividends paid to policy-holders, and amount to
stockholders;
3. The amount of commissions and salaries paid t o agents;
4. The amount paid to officers f o r salaries and other perquisites;
5. The amount paid for taxes;
6. The amount of all other payments and expenditures.

Dividends.
Companies.
T o officers.
Taxes.
Other p a y 
ments.

SIXTH—MISCELLANEOUS.

1. The greatest amount insured on any one life;
2. The amount deposited in other states or territories as security
f o r policy holders therein, stating the amount i n each state or territory;
3. The amount of premiums received i n this state during the year;
4. The amount paid for losses in this state during the year;
5. The whole number of policies issued during the year, with t h e
amount of insurance effected thereby, and total amount of risk;
6. All other items of information necessary t o enable the auditor t o
correctly estimate the cash value of policies, or to judge of t h e correct
ness of the valuation thereof.
SEC. 1168. The auditor of state is authorized to amend the f o r m of
annual statement, and to propose such additional inquiries as he may
think necessary to elicit a full exhibit of t h e standing of companies
doing business in this state.
SEC. 1169. [As soon as practicable after the filing of said statement
of any company organized or doing business under the laws of this
state, in the office of the auditor of state, he shall proceed to ascertain
the net cash value of each policy in force, upon the basis of American
Experience Table of Mortality, and four and one-half per cent interest,
or Actuary's Combined Experience Table of Mortality, with interest a t
four per cent; but in case such valuation has been made in New York,
or any other state, upon the basis above specified, a certificate of the
auditor, controller, or chief financial officer of such state, shall be
taken by the auditor of this state as-sufficient evidence of the valua
tion of such policies, and of the amount so required f o r such re-insur
ance. For the purpose of making such valuations, when not already
made as aforesaid, the auditor may employ a competent actuary to do
the same, who shall be paid by the company f o r which the service was
rendered; but nothing herein shall prevent any company from making
said valuation herein contemplated, which shall be received by t h e
auditor upon such proof as he may determine. Upon ascertaining t h e
net cash value of policies in force i n any company organized under t h e
laws of this state, or doing business in this state, and which has n o t
made the deposit required i n section eleven hundred and sixty-four of
this chapter, the auditor shall notify said company of the amount, and
within thirty days after the date of such notification, the officers of
such company shall deposit with the auditor t h e amount of such ascer
tained valuation of all policies within this state (the securities described
i n section eleven hundred and seventy-nine of this chapter). B u t n o
joint stock company organized under the laws of this state, or doing
business therein, shall be required to make such deposit until the cash
value of the policies in force, as ascertained by the auditor, exceeds the

Maximum in
surance.
Amount de
posits.
Premiumsi n
state.
Losses paid i n .
Policies issued.
Other i t e m s .

Additional i n quines.
Same, § 8.

Value of poli
cies ascer
t a i n e d : evi
dence of.
Substituted b y
C h . 47,17 G . A .
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amount deposited by said company under section eleven hundred and
sixty-two hereof. Foreign companies doing business in this state are
n o t required t o make a deposit i n this state, provided such deposit has
been made i n t h e state where located, or i n any other state, when they
shall have complied with section eleven hundred and sixty-four of this
chapter.]
Annual certiflSEC. 1170. [On receipt of the deposit and statement f r o m any company
as Fprovided
i n the
preceding
sections,
and
the
statement •and evicopy furnished
•
j.
j.
j•
i. i
¿
•
i • i
agents.
dence or investment according t o law or foreign companies, which
* MSUMÎO. shall be renewed annually, t h e auditor shall issue a certificate setting
A
f o r t h t h e corporate name of t h e company; its principal office or agency
i n t h e state; t h a t i t has f u l l y complied with the laws of this state i n
relation t o life insurance companies, and is authorized t o transact t h e
business of life insurance f o r twelve months f r o m the date of such cer
tificate, or until the expiration of t h e thirty days' notice given by the
auditor of t h e next annual valuation of its policies, said certificate t o
expire on the first day of April in the year following after i t is issued.]
substituted by §
SEC. 1171. [Upon t h e failure of any company organized in this
4, CH. 2, is a. A. state t o make t h e deposit, or file the statement i n the time stated
falto?to'make herein, t h e auditor shall notify t h e attorney-general of t h e default,
mèT-'home148 w ^ ° shall a t once apply t o t h e district or circuit court if i n session, or,
S>mpani^e
if i n valuation, t o any judge thereof, f o r an order requiring said comany t o show cause w h y i t s business shall not be closed; and, if upon
earing t h e company shall fail t o show sufficient cause f o r neglecting
t o make t h e deposit, or file t h e statement required by this chapter,
t h e n the court shall decree its dissolution. Companies organized and
Foreign com- chartered by t h e laws of any foreign state or country, failing t o file
panies.
t h e evidence of deposit and t h e statement within t h e time stated
herein, shall be subject t o t h e penalties prescribed i n section 1177.]

E

EXAMINATION BY AUDITOR.

WHEN N
I SOLVENT
SEC. 1172. The auditor may a t any time make a personal examinajunction^cer- tion of t h e books, papers and securities of any life insurance company
tiflcates from doing business i n this state, or may authorize or empower any other suitt a t e 8 re
" able person t o make such examination, and f o r t h e purpose of securing
S
CÏM&VIUG a ^ a
true exhibit of its affairs, he, or the person selected by him
A."
' t o make such examination, shall have power t o examine, under oath,
any officer or agent of said company, or others if necessary, relative t o
its business and management. I f , upon such examination, the auditor
is of opinion t h a t t h e company is insolvent, or t h a t its condition is
such as t o render its f u r t h e r proceedings hazardous t o t h e public or t o
t h e holders of its policies, he shall communicate t h e facts t o t h e
attorney-general, who shall at once apply t o a judge of the supreme
or district court t o issue an injunction, restraining such company f r o m
transacting f u r t h e r business, except t h e payment of losses already
ascertained and due, until a f u l l hearing can be had. I t shall be dis
cretionary with the judge, either to issue the injunction forthwith or
t o give notice to t h e company, and cause a hearing t o be had as i n
ordinary proceedings f o r an injunction. Upon the final hearing of
t h e cause, he may dissolve or modify the injunction, or make i t per
petual, and, if made perpetual, shall also decree what disposition shall
be made of the deposit of t h e company i n t h e hands of the auditor,
subject t o the provisions of t h e following section.
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SEC. 1173. The securities OÍ a defaulting or insolvent company, on
deposit with the auditor of state, shall vest in the state for the benefit
of the policies on which such deposits were made, and the proceeds of
the same shall, upon the order of the court, be divided among the
holders of said policies in the proportions of the last annual valuation
of the same, or applied to the purchase of re-insurance for the benefit
of the policy-holders.
SEC. 1174. Companies shall have the right at any time to change
their securities on deposit, by substituting for those withdrawn a like
amount in other securities of the character provided for in this chap
ter, and whenever the annual valuation of policies outstanding and in
force against any company, is less than the amount of security then
on deposit with the auditor, said company shall have the right to with
draw such excess; but twenty-five thousand dollars shall remain on
deposit.
SEC. 1175. The auditor shall permit companies, having on deposit
with him stock or bonds as security, to collect the interest accruing on
such deposits, delivering to their authorized agents_, respectively, the
coupons or other evidences of interest as the same become due, but
upon default by any company to deposit additional security as called
for by the auditor, or pending any proceedings to close u p or enjoin
it, he shall collect the interest as it becomes due, and add the same to
the securities in his hands belonging to such company.
SEO. 1176. A t the earliest practicable date after the returns are
received from the several insurance companies, the auditor shall make
a report to the general assembly, of the general conduct and condition
of the corporations visited by him since his last annual report, and
shall include therein an aggregate of the calculated value of all out
standing policies of life insurance, and in connection therewith, shall
prepare an abstract of all the returns and statements made to him by
insurance companies and agents.
SEO. 1177. £Any company doing business in this state without the
certificate required by section (1170) eleven hundred and seventy of
this chapter, shall forfeit one hundred dollars for every day's neglect
to procure said certificate. Any agent making insurance, or soliciting
applications for any company having no certificate from the auditor,
shall forfeit the sum of three hundred dollars, and any person acting
for a company authorized to transact business in this state, without
having the certificate prescribed in section 1166, issued by the auditor
of state, in his possession, shall be liable to pay twenty-five dollars for
each day's neglect to procure such certificate.]
SEC. 1178. [Suits brought to recover any of the penalties provided
for in this chapter shall be instituted in the name of the state of Iowa
by the district-attorney of the district, under the direction and by
the authority of the auditor of state, and may be brought in the dis
trict or circuit court of any county in which the company proceeded
against is engaged in the transaction of business, or in which the
agent resides, in cases in which the proceeding is against the agent
individually. Said penalties when recovered shall be paid into the
state treasury for the use of the school fund.]
SEC. 1179. [No company organized under the provisions of this
chapter shall invest its funds in any other manner than as follows:
I n the stocks of United States.
I n the stocks of this state, or any other state, if at or above par.
I n bonds and mortgages on unincumbered real estate within this,
20
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state, or in the state in which such company is located, worth at least
twice the amount loaned thereon, exclusive of improvements.
I n the bonds of any county, incorporated city, town, or independent
school district, within this state, where such bonds are issued by
authority of law, and are approved by the executive council.
I n loans upon its own policies, provided that the amount so loaned
shall not exceed one-half of the reserve against said policy, as provided
in this chapter, at the time such loan is made, and that all policies
upon which loans are made shall have been issued and in force at least
five years.
All stocks, bonds, or mortgages, owned or held by any company
doing business under the provisions of this chapter, whether organized
under the laws of this state or not, shall be equal or made to be equal
to six per cent stocks.]
Real estate.
SEC. 1180. No company organized under this chapter, shall bepersame, § 23.
mitted to purchase, hold, or convey real estate, except for the purposes
and in the manner herein set forth:
when requisite
1- Such as shall be requisite for its immediate accommodation in
for business.
the transaction of its business; or,
when mort2 . Such as shall have been mortgaged to it in good faith by way of
rityfo"8 Becu" security for loans previously contracted, or for moneys due; or,
3. Such as shall have been conveyed to it in satisfaction of debts
previously contracted in the course of its dealings; or,
4. Such as shall have been purchased at sales upon judgments,
decrees, or mortgages obtained or made for such debts; and no com
pany incorporated as aforesaid, shall purchase, hold, or convey real
estate in any other case, or for any other purpose.
WHEN to B
E sold.
SEC. 1 1 8 1 . All such real estate as may be acquired as aforesaid, and
Same, § a*.
which shall not be necessary for the accommodation of such company
in the convenient transaction of its business, shall be sold and disposed
of within five years after such company shall have acquired title to
the same; no such company shall hold such real estate for a longer
period than that above mentioned, unless the said company shall pro
cure a certificate from the auditor of state, that the interests of the
company will suffer materially by a forced sale of such real estate, in
which event the time for the sale may be extended to such time as the
said auditor shall direct in said certificate.
ENDOWMENT
SEC. 1182. A policy of insurance on the life of an individual, in
?°omyexecut?on
absence of an agreement or assignment to the contrary, shall inure
e
8am«,§ is. ' to the separate use of the husband or wife and children of said indi
vidual, independently of his or her creditors; and an endowment policy,
payable to the assured on attaining a certain age, shall be exempt from
liability for any of his or her debts. *
SEC. 1 1 8 3 . Each company contemplated in this chapter shall pay
FEES
ch.íoe, § § 4,5, the same fees, and be liable to the same obligations as provided in secUA. A.
tions eleven hundred and fifty-three and eleven hundred and fifty-four
of chapter four of this title.
* Where a promissory note stipulated that one
month after a certain policy of life insurance
should become due and payable, the makers of
, the note, who were the insured and his wife,
would pay eight hundred dollars to the payee

of the note, it was held, that the note did not
constitute a contract making the avails of the
policy liable to be taken and applied in payment
of the note. Herriman v. McKee, 49 Iowa,
185.
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( C H A P T E R 5 5 , L A W S OF 1 8 7 6 . )
R E L A T I N G TO L I F E I N S U R A N C E .

AN ACT relating to life insusance and to prevent injustice t o t h e Title .
assured. [Additional to the Code, chapter 5, title I X : Of life
insurance companies.]
SECTION 1.

Be it enacted by the General Assembly

of the State of

Iowa, I n all suits now or hereafter pending in any court of this state
on policies of life insurance, wherein the defendant seeks to avoid lia^
bility upon the alleged ground of the intemperate habits or habitual
intoxication of the assured, i t shall be a sufficient reply f o r t h e plain
tiff to show t h a t such habits or habitual intoxication of the assured
was generally known in the community or neighborhood where the
agent of the defendant resided or did business, if thereafter the com
pany continued to receive the premiums falling due on such policy.
SEC. 2. I n any case where the medical examiner, or physician act
i ng as such, of any life insurance company doing business in this state,
shall issue a certificate of health or declare the applicant a fit subject
f o r insurance under the rules and regulations of such company, the
company shall be thereby estopped from setting u p i n defense of suit
on such policy, t h a t the assured was not i n t h e condition of health
required by the policy, at the time of the issuing of such policy, except
where the same is procured by or through the fraud or deceit of the
assured.
SEC. 3. That in all cases where it ehall appear that the age of the
person insured has been misstated i n the proposal, declaration or other
instrument upon which any policy of life, insurance has been founded
or issued, then and in such case, the person or company issuing such
policy, shall upon the discovery of such misstatement be permitted t o
demand and collect the difference of premium, if any, which would be
due and payable on account of the true age of the assured, from year
t o year, according to the rate of premium of such person or company,
upon which such policy was issued; or such person or company so
issuing the policy may after the decease of t h e assured deduct f r o m
t h e amount payable by such policy, the difference of premium, if any,
which would so have been payable f r o m year t o year, by reason of any
difference of age at time of issuance of such policy; and n o other
defense or deduction by such person or company issuing such policy.
shall be permitted after the death of the person assured, on account
of such misstatement of age of assured, notwithstanding any war
ranty of such statement of age by terms of policy or otherwise, except
when i t be shown by the person or company insuring, t h a t the policy
was procured by fraud in fact.

I n s u i t s where
defendant
pleads habitual
Intoxication of
assured.
Sufficient reply.

Company es
topped b y ex
amining physi
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cate;
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C H A P T E R 6.
O F M U T U A L B U I L D I N G ASSOCIATIONS.
S E C T I O N 1184. Any number of persons, not less than five, may How formed,
associate themselves and become incorporated as provided in chapter en. 30,
one of this title, for the purpose of raising moneys to be loaned to A '
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the members of the corporation, and to other persons, and for use in
buying lots or houses, or i n building or repairing houses or other pur
poses.
SEC. 1185. Such corporation shall be authorized and empowered to
levy, assess, and collect' from its members such sums of money, by
rates of stated dues, fines, interest on loans advanced, and premiums
bid by members for the right of precedence i n taking loans, as the
corporation by its by-laws shall adopt; also to acquire, hold, encum
ber, and convey all such real estate and personal property as may be
legitimately pledged to it on such loans, or may otherwise be trans
ferred to it in due course of its business; and the dues, fines, and pre
miums so paid by members, in addition to the legal rate of interest
on loans taken by them, shall not be construed to make the loans so
taken usurious; but no person shall hold more than twenty shares in
any such association.
SEC. 1186. W h e n mutual loan societies, or other associations here
tofore organized under the laws of this state, with objects similar to
those contemplated in the preceding sections, and permitting not more
than twenty shares of their stock to be owned by any one member,
have loaned, or shall hereafter loan, their capital or funds, or any
part thereof, to their members, and have taken, or shall take, notes or
obligations therefor, secured by mortgages, or otherwise, in accordance
with the terms of their articles of incorporation and by-laws, such
notes, obligations, and securities shall not be construed or held to be
usurious by reason of any dues, fines, or premiums for the right of
preference in taking such loans paid in addition to the legal rate of
interest, but the same shall be valid and binding in all respects, the
payment of such dues, fines, or premiums in addition to a rate of in
terest not exceeding ten per centum per annum, payable annually, or
at any less period, notwithstanding.
SEC. 1187. So much of the earnings of such corporations as may
be necessary, not exceeding ten per cent per annum, may be set apart
to defray the current expenses of said association, and for the purchase
of such real estate as may be necessary for the convenient transaction
of its business, and the residue of said earnings shall be transferred to
the credit of the shareholders, and when said shares are fully paid,
then to be paid ratably to the shareholders.

CHAP. 1.]
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TITLE X .
OF I N T E R N A L IMPROVEMENTS.

CHAPTER 1.
OF M I L L D A M S A N D B A C E S .
S E C T I O N 1 1 8 8 . Any person who owns land on one or both sides of OWNER of UND to
a water-course, who desires to erect or heighten any dam thereon, or
construct or enlarge a race therefrom, for the purpose of propelling ok; si, IO'Q. A!
any mill or machinery to be erected on such stream by the water
thereof, may file a petition in the office of the clerk of the district or
circuit court of the county in which such mill or machinery is to be
erected.®
SEC. 1189. Such petition shall describe with reasonable certainty
the locality where such mill or machinery is to be erected, together K. 1265.
with t h a t of such dam or race, and also of the lands that will be over
flowed or otherwise affected thereby, and the names of the owners
thereof. The person filing the petition shall be known as plaintiff
and the owners of the land as defendants.1*
SEO. 1 1 9 0 . The clerk shall thereupon issue an order, to which ORDER to ISSUE
shall be attached a copy of the petition, directed to the sheriff, com- J£.r®Jury^°"
manding him to summon a jury composed of twelve disinterested defendants. ° n
electors of his county to meet on a day fixed in said order upon the K- 8 51266> 1270
lands therein described, which order, including the copy of the peti
tion, shall be served on the defendants in the same manner and for
the same length of time previous to the day fixed in the order as is
required for the service of original notices. If any of said defendants
are non-residents of the state, they may be served by publication as
original notices in like cases are required to be served. And if any
defendant is a minor or insane person who has no guardian, the clerk,

* T h e fact t h a t a petition, filed under this sec- thereupon b e granted without notice thereof to
tion, does not show t h a t t h e mill is designed to t h e opposite party. Id.
grind grain for toll, does not affect t h e right of
T h e provisions of t h e statute apply, a n d t h e
t h e petitioner t o proceed under this chapter. w r ¡ ¿m a y properly issue, after the work h a s been
I h e statute authorizes t h e erection of mills and commenced and is unfinished, as well a s before
other machinery, without limitation as to t h e ¡(3 commencement; and damages arising a f t s r
purpose for which they will b e used. P e r BECK, y i e FILING-0 f the petition in such case are allowaCH. J . , i n Burnham v. Thompson, oo Iowa, able id
421, 425.
' . '
b
This chapter is not unconstitutional. BurnThis section leaves out the direction a s to
ham v. Thompson, 35 Id., 421.
notice required by section 1265 of t h e revision,
A n appeal lies to the supreme court from a n under which i t was held, t h a t t h e service of
order overruling a motion to set aside the ver- notice there required was not a prerequisite to
diet a n d quash t h e writ in a proceeding ad quod the filing of t h e petition, but t h a t t h e notice
damnum.
Id.
m i g h t b e given after t h e petition h a d been filed.
W h e n t h e first writ is quashed, another may Hoag v. Denton, 20 Id., 118.
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at the time of issuing the order, may appoint a guardian to defend for
him by indorsement on such order.
SEC. 1191. If any of the lands are situate in a county other than
that in which the petition is required t o be filed, the proceedings
herein referred to may take place to the same extent and in the same
manner as if such lands were situated in the county where the petition
is filed.
SEC. 1192. The jury shall be sworn to impartially and to the best
of their skill and judgment view the lands described in the petition,
and ascertain and appraise the damages each of the defendants will
sustain by reason of such lands being overflowed or otherwise injuri
ously affected by the dam or race, or the heightening or enlarging the
same, and whether the dwelling-house, outhouse, orchard or garden
of any defendant will be so affected, and if so, whether the same has
been placed there for that purpose.
SEC. 1193. The jury may, in addition to examining the premises,
hear and examine witnesses. They shall report their findings in
writing and attach the same to the order, which shall be returned by
the sheriff to the clerk, and if it appears therefrom that the dwellinghouse, outhouse, orchard or garden of any defendant will be injuri
ously affected, and that the same was placed on the premises for that
purpose, such fact shall not be considered any bar or hindrance to the
construction or building of the race or dam.
SEC. 1194. Either party may appeal from such assessment of dam
ages to the [court where the proceedings are pending] within thirty
days after the assessment is made, in the manner, and the proceedings
on such appeal shall be, as provided i n chapter four of this title.
SEC. 1195. W h e n said report is filed, the clerk shall issue an order
directed to the defendants, requiring them to appear at the next term
of the court and show cause, if any they have, why a license should
not be granted to construct the dam or race, which order shall be
served in the same manner as hereinbefore directed.0
SEC. 1196. On or before the day fixed in the order for the defend
ants to show cause, they may file any objections to the prior proceed
ings or to granting the license they see proper. The petition and
objections filed thereto shall constitute the pleadings, and the same
may be amended upon such terms as the court deems just, and if the
proceedings of the jury are found informal or defective in substance,
the court may order a new jury to be impaneled upon such terms as
to notice as it may direct. The return of the sheriff may be amended
at any stage of the proceedings in accordance with the facts.
SEC. 1197. Testimony may be taken to be introduced on the final
hearing before the court, in the same manner that testimony is taken
in equitable actions triable on written testimony.
SEC. 1198. If it shall appear to the court that neither the dwellinghouse, outhouse, garden or orchard of any defendant will be over
flowed or injuriously affected, and the court shall judge it reasonable
and for the public benefit, license shall be granted to construct such
dam or race, on the plaintiff paying to the proper parties the damages
found by the jury and decreed by the court.

0
When a second writ issues, no further notice order required in section 1195. Burnham v.
is necessary. It will be presumed that the de Thompson, 35 Iowa, on p. 426.
fendant has been brought into court upon the
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SEC. 1 1 9 9 . If the plaintiff does not begin within one year there- F o r f e i t u r e o f .
after to construct said dam or race, and finish and have in operation Samethe mill and machinery in three years thereafter, and afterward keep
it in good repair for the accommodation of the public, or in case said
dam, race, mill or machinery be destroyed, he shall not begin to repair
or rebuild it within one year, and finish it in three years, then said
license shall be forfeited.
SEC. 1 2 0 0 . If the order shall not be executed by the sheriff on the c o n t i n u a n c e ,
day therein mentioned, he may, from time t o time, appoint another B- § 127°day, notice thereof being given to the parties interested as hereinbefore
provided; and if inquest cannot be completed i n one day, the sheriff
shall adjourn the jury, from day to day, until its completion.
SEC. 1201. N o proceeding under this chapter shall bar an action NOBARTOACwhich could have been maintained if this chapter had not been enacted, g°j 1271
unless the prosecution or action was actually foreseen and estimated
upon the inquest. d
. *
SEC. 1202. Any owner of land affected by any proceedings under NEW PARTY
this chapter, who has not been made party by reason of want of ga»ei272
notice, or from any other cause, may be made party thereto by proper
proceedings at any time thereafter.
SEC. 1 2 0 3 . Costs and fees under this chapter shall be the same as costs,
B § 1273
"
'
in other cases for like services, and shall be paid by the plaintiff.
SEC. 1204. Where the water backed up by any dam belonging to REPAIR of inany mill or machinery is about to break through or over the banks of iSce bya ^e° r
the stream or race, or to wash a channel, so as to turn the water of of machinery,
such stream or race, or any part thereof, out of its ordinary channel, E " s §1 2 75 ' m 6 '
whereby such mills or machinery will be injured or affected, the owner
or occupier of such mill or machinery, if ne do not own such banks,
or the lands lying contiguous thereto, may, if necessary, enter thereon,
and erect and keep in repair such embankments and other works as
shall be necessary to prevent such water from breaking through or
over the banks of such stream or race, or washing a channel as afore
said, such owner or occupier committing thereon no unnecessary
waste or damage, and being liable to pay any damages which the
owner of the lands may actually sustain by the erection and repair
aforesaid.
SEC. 1 2 0 5 . If any person shall injure, destroy or remove any such pe n a i t y f o r i n embank
embankment, or other works, the owner or occupier of such mill or
machinery may recover of such person all damages he may sustain by r. § 1277.
reason of such injury, destruction or removal.
SEC. 1 2 0 6 . Any person owning and using a water-power for the utilizing fan
purpose of propelling, machinery, shall have the right to acquire, W o * dammaintain and utilize the fall below such power for the purpose of
improving the same, in like manner and to the same extent as pro
vided in this chapter for the erection or heightening of mill dams.
After such right has been acquired, the fall shall be considered part
and parcel of said water-power or privilege, and the deepening or exca
vating of the stream or tail race as herein contemplated shall in no
way affect any rights relating to such water-power acquired by the
owner thereof prior thereto.
d
But a proceeding under this chapter may be dam. although the jury allowed n o damages i n
pleaded in bar of an action brought to recover t h e proceeding under which the license w a s obdamages subsequently sustained by raising the tained. Watson v. Van Meter, 4 3 Iowa, 76.
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2.

WATER-COURSES.

SECTION 1207. The board of supervisors of any county having a
population of [five] thousand inhabitants, as shown by the last preced
ing census, may locate and cause to be constructed ditches or drains,
or change the direction of any water-course in such county, whenever
the same will be conducive to the public health, convenience or
welfare.
SEC. 1208. A petition signed by a majority of persons resident in
the county, owning land adjacent to such improvement, shall be first
filed in the office of the county auditor, setting forth the necessity of
the same, the starting point, route, and termini. A bond shall be filed
in said office with sufficient sureties to be approved by the auditor, and
conditioned to pay all costs and expenses incurred i n case the super
visors refuse to grant the prayer of the petition. The auditor shall
thereupon place a copy of said petition in the hands of the county
surveyor, or a competent engineer, who shall take with him the neces
sary assistants and proceed to make a survey of the proposed ditch,
drain, or change in the direction of the water-course, and return a plat
and profile of the same to the auditor; such return shall set forth a
full and detailed description of the proposed improvement, its avail
ability, necessity, and probable cost, with a description of each tract
of land owned by different persons through which the proposed
improvement is to be located, now it will be affected thereby, and its
situation and level as compared with that of adjoining lands, together
with such other facts as he may deem material. The county auditor
shall, immediately thereafter, cause notice in writing t o be served on
the owner of each tract of land along the route of the proposed ditch,
drain, or change in the direction of such water-course, who is a resi
dent of the county, of the pendency and prayer of said petition, and
the session of the board of supervisors at which the same will be heard,
which notice shall be served ten days prior to said session, in the same
manner that original notices are required to be served. I n case any
such owner is a non-resident of the county, such notice shall be pub
lished for two consecutive weeks in some newspaper published in the
county.
SEC. 1209. The supervisors, at the session set for the hearing of
said petition, shall, if they find the preceding section to have been
complied with, proceed to hear and determine said petition; and if they
deem it necessary, shall view the premises, and, if they find such ditch,
drain, or change in the direction of the water-course to be necessary,
and that the same will be conducive to the public health, convenience,
or welfare, and no application shall have been made for compensation
as provided in the next section, shall proceed to locate and establish
such ditch, drain, or water-course, on the route specified in the plat
and return of said county surveyor or engineer. But, if any applica
tion for compensation has been made, further proceedings shall be
adjourned to the next regular session; and the county auditor shall
forthwith proceed to appoint appraisers to assess and determine the
damages and compensation of such claimant, who shall proceed in the
manner as provided by law for the assessment of damages in the open
ing of highways; and the compensation so found and assessed in favor
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of said claimant, shall he paid, in the first instance, by the parties ben
efited by such improvement, or secured to be paid upon such terms
and conditions as the county auditor may deem just and proper; and
the said supervisors shall, at the next regular session after such com
pensation shall have been assessed and paid, or secured as aforesaid,
proceed to locate and establish such ditch, drain or water-course, as
hereinbefore provided.
SEC. 1210. Any person claiming compensation for land required
for the purpose of constructing any such ditch, drain, or water-course
[or for damages sustained by the change of direction of any such
water-course] shall make his application in writing therefor to the
county supervisors on or before the first day of the session at which
the petition has been set for hearing, and, on failure to make such ap
plication, shall be deemed and held to have waived his, her, or their
right to such compensation.
SEC. 1211. Said supervisors, whenever they shall have established
any such ditch, drain, or water-course, shall divide the same into suit
able sections, not less in number than the number of owners of land
through which the same may be located, and shall also prescribe the
time within which work upon each section shall be completed.
SEO.1212. The county auditor shall cause notice t o be given of the
time and place of letting, and of the kind and amount of work to be
done upon each section, and the time fixed for its completion, by pub
lication for thirty days in some newspaper printed and of general cir
culation in said county, and shall let the work upon the sections
respectively to the lowest bidder therefor; and the person or persons
taking such work at such letting [shall be paid in the following
manner; that the engineer in charge of the construction of the ditch
or drain shall furnish the contractors monthly estimates of the amount
of work done on each section; that upon the filing of such estimates
with the county auditor, the auditor shall draw a warrant in favor of
the contractor for eighty per cent of the value of the work done ac
cording to the estimate; and when such ditch or drain is completed to
the satisfaction of the engineer i n charge, and when he so certifies the
same to the county auditor, then the auditor shall draw a warrant in
favor of said contractor upon the drainage f u n d for the balance due
the contractor] as provided in the following section. If any person to
whom any portion of said work shall be let as aforesaid, shall fail to
perform said work, the same shall be relet by the county auditor, i n the
manner hereinbefore provided.
SEC. 1213. The auditor and surveyor, or engineers shall be allowed
such fees for services under the preceding sections of this chapter as the
supervisors shall in each case deem reasonable and allow; and all other
fees and costs accruing under the preceding sections shall be the same
as provided by law for like services in other cases; and all costs, ex
penses, cost of construction, fees and compensation for property appro
priated [or damages sustained by the change of direction of sucn water
course,] which shall accrue and be assessed and determined, shall be
paid out of the county treasury, from the f u n d collected for that pur
pose, on the order of the county auditor.
SEC. 1214. The supervisors shall make an equitable apportionment
of the costs, expenses, costs of construction, fees and compensation
for property appropriated [or damages sustained by the change of
direction of such water-course] which shall accrue and be assessed,
among the owners of the land benefited by the location and construc-
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tion of such ditch, drain or water-course, in proportion to the benefit
to each of them through, along the line, or in the vicinity of whose
lands the same may be located and constructed respectively. And the
same may be levied upon the lands of the owners so benefited in said
proportions, and collected in the same manner that other taxes are
levied and collected for county purposes; [and said supervisors shall,
n'hen necessary, cause said ditches, drains, or water-courses to be re
opened and repaired, and the costs thereof shall be apportioned, assessed.
Levied, and collected as hereinbefore provided for the costs of the con
struction of such ditches or drains, and the amount so collected shall
be paid out of the county treasury from the f u n d collected for that
purpose on the order of the county auditor. And the diverting, ob
structing, impeding or filling up of such drains, ditches or water
courses in any manner by any person without legal authority, is hereby
declared a nuisance, and any person convicted of such crime, shall be
punished as provided in title 24, chapter 15 of the code for the punish
ment of nuisances].
Record tept.
SEC. 1 2 1 5 . The auditor shall keep a full and complete record of all
ame 8
' '
proceedings had in each case.
Appeal.
SEC. 1 2 1 6 . [The petitioners, or any of them, or the applicant for
C£T«!I6G?A! compensation for land taken, or for damages sustained by reason of
the change of the direction of any water-course may appeal from the
order locating and establishing such ditch or drain, or changing the
direction of such water-course, or refusing so to do, and from the amount
allowed as damages by pursuing the same method provided for appeals
from assessment of damages in the location of highways, and the aud
itor shall make out transcripts as provided in appeals taken from the
assessment of damages in case of highways.]
DRAINAGE OF SWAMP OR MARSH LAND.
SEC. 1 2 1 7 . Any person owning any swamp, marsh, or wet land,
made by petition desiring to drain the same by cutting a ditch through the land of
others, and who is unable to agree upon the terms thereof with such
truetees S . h l p
ch.^i69, § i, 13, other persons, may make application in writing to the township trus
tees of the township where such swamp or marsh land is situated, with
a description of such land, the commencement and termini of the pro
posed ditch, and a description of the land belonging to others, with
their names, through which it will pass. Such petition shall be filed
by the township clerk.
Meeting of trusSEC. 1 2 1 8 . When the application is filed the clerk shall notify the
tees: notice _ trustees, who shall immediately determine upon the time and place
!
îand^mèrtu they will meet to consider the application, and shall cause the applisame, § s .
c a n t and all persons owning land through which said ditch is to pass,
who are residents of the county, to be notified of the time and place
of said meeting, which notice shall be served ten days previous to such
day in the same manner as original notices, and if any of such owners
of land are non-residents of the county, said notice shall be served on
them by posting up copies thereof in three public places in the town
ship; satisfactory proof by affidavit of such posting, and places where
posted, shall be furnished said trustees and filed with the clerk.
Hearing: adSEC. 1 2 1 9 . Upon the day fixed for the hearing, the trustees, if sat4
sameT?
°'
*
that the requirements of the preceding section have been comame
' '
plied with, may proceed to hear and determine the matter, of the
application, or they may adjourn the same to a future daj#, and, if
Application for.
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necessary, may cause another notice to be served i n the manner above
required. But such adjournment shall not be for a longer period
than twenty days.
SEC. 1220. If the trustees are satisfied from a personal examina
tion of the premises, or from evidence of witnesses, that such swamp
or marsh lands are a source of disease, that the public health will be
promoted by draining the same, that such ditch is necessary for the
proper cultivation of such lands, that the permanent value thereof
will be increased thereby, and that it is necessary, in order to drain
said lands, that such ditch should pass through the lands of others,
they shall determine the direction, depth, and width of such ditch, as
near as may be, and, if necessary, may employ the county surveyor to
assist them, and after such examination, or hearing such evidence,
said trustees may order or refuse the construction of said ditch. All
the findings and doings of the trustees shall be reduced to writing,
and entered of record by the clerk.
SEC. 1221. The applicant shall pay all costs of the proceedings
before the trustees, and they may require, before fixing the day of
meeting as above provided, such applicant to give bond with sureties
to be approved by the township clerk, conditioned to pay all such
costs and expenses.
SEC. 1222. If the trustees are satisfied the ditch will damage the
land of any person, other than the applicant for the ditch, through
which it has been located, they shall assess the amount to be paid the
owner, and after payment, or tender of the same, to the person enti
tled thereto within thirty days after the same is assessed or ascertained
on appeal in the circuit court, or, i n case no damages are assessed, the
applicant may enter upon the land through which the ditch passes,
with the necessary implements to accomplish the work.
! SEC. 1223. The applicant, or any person through whose land the
ditch is located, may appeal from so much only of the order or
action of the trustees as relates to the assessment of damages to the
circuit court, in the same manner as to bond, the conditions thereof,
notice of appeal, and the time within which it is to be taken, as is
provided by law in cases of appeals from the assessment of damages
on the location of highways. The township clerk shall approve the
bond and make out a transcript of the proceedings before the trustees
within ten days after the bona is filed and approved, and file the same
with the clerk.
SEC. 1224. On the trial of such appeal, the person claiming dam
ages shall be plaintiff and the applicant defendant, and if the appeal
is taken by any person other than the applicant, judgment shall be
rendered by the court for the amount found due such person as dam
ages, which may be enforced as are other judgments; and if the
appeal is taken by the applicant, no judgment shall be rendered for
the amount found due any person as damages, but the amount thereof
shall be certified to the township clerk, and the same shall thereafter
be regarded as if the same had been assessed by the trustees at the
time so certified. The court shall make such disposition of the costs,
as is required in similar cases in appeals from the assessment of
damages on the location of highways. But the payment or accept
ance of the damages assessed by the trustees shall bar the right to
appeal.
SEC. 1225. If said drain shall cross a highway, it shall be bridged
or covered at the expense of the applicant.
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SEC. 1226. If the ditch becomes out of repair, the applicant, or
any one interested therein, may make application in writing to the
township trustees for leave to repair the same, whereupon such trus
tees shall make such orders in relation thereto as they deem proper,
and may empower such applicant or other interested person to enter
upon the land of another for the purpose of repairing such ditch.
SEC. 1227. Any person who shall dam up, obstruct, or in any way
injure any ditch or ditches so opened, shall be liable to the person
owning or possessing the swamp, marsh, or other low lands for the
draining of which such ditch or ditches shall have been opened,
double the damages that shall be assessed by the jury for such injury,
and in case of a second or other subsequent offense by the same person,
treble such damages.
DRAINAGE OF COAL LANDS.

How d o n e :
damages as
sessed.
Ch. 91,10 O . A .
Ch. 06,110. A .

SEC. 1228. Any person, or corporation, owning or possessing any
land underlaid with coal, who is unable to mine such coal by reason of
the accumulation of water in such mine, may drain the same through,
over, or under the surface of land belonging to another person, and if
such person or corporation and the owner of the land cannot agree as
to the amount of damages that will be sustained by such owner, the
parties may proceed to nave the necessary right of way condemned
and the damages assessed under the provisions of chapter four of this
title.
DRAINAGE OF LEAD MINES.

SEC. 1229. Any person, or corporation, who by machinery, such as
engines or pumps, or by making drains or adit levels, or in any other
way, shall rid any lead bearing mineral lands or lead mines of water,
thereby enabling the miners and the owners of mineral interest in said
lands to make them productive and available for mining purposes,
shall be entitled to receive one-tenth of all the lead mineral taken from
said lands as compensation for said drainage."
SEC. 1230. The owners of the mineral interest in said lands, and
T o b e set apart _
:
miners to ¿low persons mining upon and taking lead mineral from said lands shall
examination o a n ¿ severally set apart and deliver from time to time, when
mines.
Same, § 2.
demanded, the said one-tenth part of said mineral taken from said lands to
the person or corporation entitled thereto as compensation for drainage.
The owners of the mineral interest in said lands, shall allow the party
entitled to such compensation, and his agents, at any and all times to
descend into and examine said mines and to enter any building occu
pied for mining purposes upon any of said lands and examine and
weigh the mineral taken therefrom.
SEC. 1231. Upon the failure or refusal of any owner of the mineral
Penalty.
Same, $ 3
interest in said lands, or of any person taking the mineral therefrom,
to comply with the provisions of the preceding section, the person or
corporation entitled to said compensation for drainage may sue for
and recover the value of said mineral in any court of competent juris-

Compensation
for.
Ch. 37» § 1,10 G .
A.

• This section of the code is not in conflict
•with the state constitution. It is identical in
principle with statutes regulating party walls
and partition fences, and provides only that one
should compensate another for outlays lawfully
made by which he himself is benefited. The

act of building the adit is lawful, because it
tends to promote the public interest, and is pro
ductive of public good. Ahem v. The Dubuque
Lead and. Level Mining Company et al., 48
Iowa, 140.
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diction. And upon the hearing of any such case, if i t shall appear
that the defendant obstructed the plaintiff in the exercise of the right
to examine the said mines, and to weigh. said mineral, or concealed or
secretly carried away any mineral taken from said lands, the court
shall render judgment for double the amount proved t o be due from
such defendant.
SEC. 1232. The person or corporation entitled to said drainage Notice to smeicompensation, may, at any time, leave with any smelter of lead min- j^'me eB<xt oferal m this state, a written notice stating that said person, or corpora- " me '
, tion, claim of the persons named in said notice, the amount to which
said person, or corporation may be entitled, which notice shall have the
effect of notices in garnishment, and also authorize the said smelter
to retain, for the use of the persons entitled thereto, the one-tenth
part of the mineral taken from said land and received from the person
named in said notice; the payment or delivery of the one-tenth part
of the mineral taken from any of said lands by any one of the persons
whose duty it is made hereby to pay or deliver the same, shall discharge
the parties liable jointly with him except their liability to contribute
among themselves.
SEC. 1233. Any person, or corporation, engaged as aforesaid, in EIGHT of way.
draining such mines and lead bearing mineral lands, whenever he or 8ame> S B.
they shall deem it necessary for the prosecution of their work, shall
have the right-of-way upon, over, or under the surface of such min
eral lands and the contiguous and neighboring lands, for the purpose
of conveying the water from said mineral lands by troughs, pipes,
ditches, water races, or tunnels, and the right to construct and use
shafts and air holes in and upon the same, doing as little injury as
possible in making said improvements.
SEC. 1234. If the said person, or corporation, engaged in draining DAMAGES for.
as aforesaid, and the owner of any land upon which said right-of-way Sama- S «•
may be deemed necessary cannot agree as to the amount of damages
which will be sustained by the owner by reason thereof, the parties
may proceed to have the same assesssed under the provisions or chap
ter four of this title.
SEC. 1235. The foregoing provisions shall not be construed to consent of
re
require the owners of the mineral interest in any of said lands to take
"
mineral therefrom, or to authorize any other person to take the min- same, § ieral from said lands without the consent of the said owners.
(CHAPTER 121, LAWS OF 1878.)
CONSTRUCTION OF DRAINS THROUGH TWO OR MORE COUNTIES.
A N ACT to provide for opening drains to be constructed through two

Title.

or more adjoining counties, amendatory, of chapter 2, title X, of
the code.
SECTION 1. Be it enacted by the General Assembly of the State of CODE, CHAPTERS,
Iowa, That chapter 2, of title 10, of the code, be amended as follows:
I n all cases when i t becomes necessary to construct a drain through ameE
two or more contiguous counties or parts of counties, and a petition
for such drain has been presented to the board of supervisors of the fisôrs "eh&u1^
counties through which such drain is to be constructed, i t shall be the
duty of the board of supervisors of each of such counties t o appoint a w o n e r oca
commissioner to act with the commissioner or commissioners of such
other counties in locating such drain.
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S E C . 2 . I t shall be the duty of the commissioners appointed under
section 1 of this act, to meet within twenty days after the appoint
ment of the last commissioner by such board of supervisors, and at
once locate such drain through their respective counties.
Approved, March 25,1878.

(CHAPTER 8 5 , L A W S OF 1 8 8 0 . )
CONSTRUCTION O F D R A I N S T H R O U G H TWO OR MORE COUNTIES.
Title.
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Ch. 121,17 G. A.
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A N

to amend chapter 1 2 1 , acts of seventeenth general assembly,
section 1212, code in 1873, relating to drains of two or more coun
ties.

ACT

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That chapter 121 of the acts of the seventeenth general assem
bly be amended by adding thereto the following sections:
SEC. 2. That said commissioners shall appoint a competent engin
eer, who shall have charge of the construction of said ditch, drain, or
change in said water-course.
SEC. 3. That said commission shall continue until the drain or
ditch are fully completed. They shall, in connection with the engineer
in charge, proceed to make a survey of the proposed ditch, drain, or
change of water-course, and return a plat and profile of the same to
the county auditor of each county through which the same may pass.
Such return shall set forth a full and detailed description of the pro
posed improvement, its availability, necessity, and probable cost, with
a description of each tract of land owned by different persons through
which the proposed improvement is to be located, or which may be
benefited by reason of its construction, how it will be affected thereby,
and its situation and level as compared with that of adjoining lands,
together with such facts as they may deem material. The county aud
itor and the board of supervisors of each county shall then proceed in
the same manner as though the ditch or drain was all located in one
county, as provided by sections 1208, 1209, code of 1873.
SEC. 4. That any person aggrieved by the action of the board of
supervisors of any county in locating said ditch or drain, or in fixing
the number of acres of land benefited by reason of the construction
of such ditch or drain, shall have the right of appeal to the circuit
court of the county in which such person's land may be situated, by
serving notice thereof to the first four petitioners within twenty days
after such action of the board of supervisors.
SEC. 5. That when a ditch or drain has been located in two or more
counties the land benefited by the ditch or drain shall be propor
tionally taxed, as provided in section 1214, code of 1873, the same as
though the drain and land were all in one county.
SEC. 6. That when a greater amount of money is collected by the
county treasurer of a county through which such ditch or drain may
pass than is needed to pay for the work actually done in that county,
and if in any county there should be more work done than the equita
ble tax in that county will pay for, then the boards of supervisors of the
several counties shall confer together and ascertain where the excess
and deficiency exists, and the county where the excess exists shall
transfer the excess to the county or counties where the deficit exists.
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SEC. 7. That if the levy first made by t h e several boards of super- ADDITIONAL
visors should be insufficient to pay f o r t h e construction of t h e ditch or levies.
drain, then the several boards may make an additional levy i n the same
ratio as the first was made.
S EC. 8. That section 1212, code of 1873, be amended by striking Amendment O
Í
out the following words, commencing after the word "letting" i n Uae12 °ft h e
seventh line: "shall on completion thereof t o the satisfaction of t h e
county supervisors, be paid for such work out of t h e county treasury,
upon the order of the county auditor,11 and t h a t t h e following be in
serted in lieu thereof: "shall be paid i n t h e following manner: T h a t
t h e engineer i n charge of the construction of the ditch or drain shall
furnish the contractors monthly estimates of the amount of work done
on each section; that upon the filing of such estimates with t h e county
auditor, the auditor shall draw a warrant i n favor of the contractor f o r
eighty per cent of the value of t h e work done, according t o the esti
mate; and when said ditch or drain is completed t o the satisfaction of
t h e engineer i n charge, and when he so certifies t h e same t o t h e county
auditor, then the auditor shall draw a warrant i n favor of said con
tractor upon the 'drainage f u n d ' f o r the balance due t o the contractor."
Approved March 22, 1876.
(Took effect by publication i n newspapers, March 26, 1880.)

C H A P T E R 3.
OF WATER-POWER IMPROVEMENTS.

SECTION 1236. There is granted to any corporation hereafter organ- powers of corized i n accordance with law, f o r the purp'ose of utilizing and improv- ^izeTfor'"
ing any water-power within this state, or i n t h e streams lying upon ch. 79, § 1, u
A. the borders thereof, the right t o take and hold so much real estate as
may be necessary f o r the location, construction, and convenient use of
its canals, conduits, mains, and water-ways, or other means employed
i n the utilization of such water-power, and f o r t h e construction of
such buildings and their appurtenances as may be required f o r t h e p u r 
pose aforesaid. Such corporation may also take, remove, and use f o r
the construction and repair of its said canals, water-ways, buildings,
and appurtenances, any earth, gravel, stone, timber, or other materials,
on or from the land so taken. Compensation shall be made f o r t h e
lands and materials so taken and used by such corporation, t o t h e
owner, i n compliance with and i n the manner provided i n chapter f our
of this title.
SEC. 1237. Such corporations may use, raise, or lower, any highway S a m e : consent
f o r the purpose of having their said canals, water-ways, mains, and of cities repipes, pass over, along, or under the same; and i n such case shall p u t samedi 2.
such highway, as soon as may be, i n good repair and condition, f o r t h e
safe ana convenient use of t h e public. And such corporation may
construct and carry their canals, conduits, water-ways, mains, or waterpipes, across, over, or under any railway, canal, stream, or water-course,
when i t shall be necessary f o r the construction or operation of the *
same, but shall do so in such manner as not t o impede the travel, tran
sportation, or navigation upon, or other proper use of, such railway,
canal, or stream. But the powers conferred in this section, can only
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be exercised in cities and towns with the consent and under the con
trol of the city council or trustees of said municipal corporations.
SEC. 1238. Such corporations are authorized to pass over, occupy,
and enjoy, any of the school, university, and saline, or other lands of
this state, whereof the fee, or any use, easement, or servitude therein
is in the public, making compensation therefor. But no more of such
land shall be taken than is required for the necessary use and conven
ience of such corporations.
SEC. 1239. Such corporations, in addition to other powers, shall
have the following: To borrow money for the purpose of construct
ing, renewing, or repairing their works, and to make, execute, and de
liver contracts, bonds, notes, bills, mortgages, deeds of trust, and other
conveyance, charging, or incumbering their property, including all
and singular their franchises, or any part or parcel thereof; To erect,
maintain, and operate canals, conduits, mains, water-ways, mills, factor
ies, and other buildings and machinery, including water-ways, sluices,
and conduits, for the purpose of carrying waste water off from said
premises to the stream from which the same was taken, or other con
venient place; to let, lease, or sell, and eonvey any portion of their
water supply, and any of the buildings, mills, or factories, or machin
ery aforesaid, for such sums, rents, tolls and rates, as shall be agreed
upon between the parties; and to lay down, maintain, and operate,
such water mains, conduits, leads and service pipes as shall be neces
sary to supply any building, village, town, or city, with water; and the
grantee of any such corporations, or purchaser of the said property,
franchise, rights, and privileges, under and by virtue of any judicial
sale, shall take and hold the same as fully and effectually, to all intents
and purposes, as the same were held and enjoyed by such corporations.
SEC. 1240. Such corporation shall take, hold, and enjoy the priv
ilege of utilizing and improving the water-power, and the rights,
powers, and privileges aforesaid, which shall be specifically mentioned
and described in its articles of incorporation; provided, it shall pro
ceed in good faith to make the improvements and employ the powers
in its said articles of incorporation mentioned, and shall, within two
years from the date of its organization, provide the necessary capital,
complète the preliminary surveys, and actually commence the work of
improving and utilizing the water-power and furnishing the supply
of water so mentioned in its articles of incorporation; ana said water
works and canals shall be completed within five years from the time
when said corporation has been organized; and, provided further, that
the rights, powers, and privileges conferred by this chapter shall be
at all times subject t o legislative control.

C H A P E E 4 .
TAKING PRIVATE PROPERTY FOR WORKS

OFR I N T E R N A L IMPROVEMENT.

SECTION 1 2 4 1 . Any railway corporation organized in this state [or
chartered by or organized under the laws of the United States or any
Amended by c h . state or territory,"] may take and hold, under the provisions of this
120, a. A.
chapter, so much real estate as may be necessary for the location, con
struction, and convenient use of its railway, and may also take, reBy railways

JMmi
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m o v e , and use f o r t h e construction and repair o f said railway and i t s
appurtenances, a n y earth, gravel, stone, timber, o r other materials, o n
o r f r o m t h e l a n d s o t a k e n ; t h e l a n d s o t a k e n otherwise t h a n b y t h e
c o n s e n t o f t h e owners, shall n o t exceed o n e hundred f e e t i n width,
e x c e p t f o r w o o d and water stations, u n l e s s w h e r e greater w i d t h i s n e c 
essary f o r excavation, e m b a n k m e n t , or depositing w a s t e earth.'
SEO. 1242. I t m a y , also, t a k e a n d h o l d additional real estate a t i t s
wat e r stations, f o r t h e purpose o f c o n s t r u c t i n g dams a n d f o r m i n g
reservoirs o f water t o s u p p l y i t s engines. S u c h real estate shall, i f
t h e o w n e r requests i t , be s e t apart i n a square o r rectangular shape,
i n c l u d i n g all t h e overflowed land, b y t h e commissioners as hereafter
provided; b u t t h e o w n e r o f t h e l a n d shall n o t b e deprived o f access t o
t h e water o r t h e use thereof i n c o m m o n w i t h t h e c o m p a n y o n h i s o w n
land. A n d t h e dwelling-house, outhouse, orchards, and gardens o f
a n y person shall n o t b e overflowed o r otherwise injuriously affected b y
a n y proceeding under t h i s section.
SEC. 1243. A n y s u c h railway corporation m a y l a y d o w n pipes
t h r o u g h a n y land adjoining t h e track of t h e railway, n o t t o a greater
distance t h a n three-fourths of a m i l e therefrom, unless b y c o n s e n t o f
t h e owners o f t h e land t h r o u g h w h i c h t h e pipes m a y pass b e y o n d t h a t
distance, a n d maintain and repair s u c h pipes, and thereby c o n d u c t
w a t e r f o r t h e s u p p l y o f i t s e n g i n e s f r o m a n y r u n n i n g stream ; a n d
shall, w i t h o u t unnecessary delay, a f t e r l a y i n g d o w n or repairing s u c h
f
Under the statute a railroad company may
take and hold so much land for their right of
way, not exceeding one hundred feet in width,
as shall be necessary for the location, construc
tion and convenient use of its road, irrespective
of whether such location be near a public high
way or not, by paying the damages when private
property is taken. Per M I L L E R , C H . J . , in The
C. R. & St. P. R. Co. v. Spafford, 41 Iowa, 292,
296.
A foreign corporation has no power to acquire
or possess land for a railroad right of way in
this state, and cannot therefore be made a party
to a proceeding for the assessment of damages
for land appropriated for that purpose. Holbert
v. The St. L., K. C. & N. R. Co., 45 Id., 23.
Where a foreign corporation is using, by suf
ferance, the line of a domestic corporation, a
land owner is entitled to an injunction restrain
ing it from the use of that portion of the line
running through his land until he shall have
been compensated for the appropriation of the
same for right of way. Id.
In procuring the right of way railroad com
panies do not thereby acquire the right to divert
a stream of water from its natural channel to
the injury of the land owner. Siodghill v. The
C„ B. d- Q. R. Co., 43 Id.. 26.
While a railroad company cannot condemn
more than one hundred feet in width for right
of way, it is not necessary that i t should locate
its track in the middle of the land condemned.
Stark v. The S. C. & P. R. Co., 43 Id., 501.
The fact that the company owns land adjacent
to that which it seeks to condemn will not re
strict its right of condemnation. Id.
Where lands belonging to one party were in
closed in common with those of another a t the
21
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time the railroad was constructed through it,
and subsequently a division fence was con
structed and the company notified to construct a
cattle-guard thereat, which it failed to do; held,
1. That the company was liable for injury done
to the crops upon the land of the plaintiff' by
cattle entering from the railway; and, 2. That
t h e measure of damages was the actual value
of the crops destroyed. Donald v. The St. L.,
K. C. œ N. R'y Co., 44 Id., 158.
I n an action against a railway company for
damages for killing stock, wherein it is alleged
that a gate was not provided with proper fasten
ings, it was held that the j u r y should have been
allowed to consider whether or not the company
was negligent in the construction of the gate.
Hammond v. The C.
N. W. IVy Co., 43 Id.,
168.
The company would not be released from lia
bility by ignorance of the defect in the grate,
if in the exercise, of reasonable care i t would
have acquired knowledge of it. Id.
A defect in the original construction of the
gate would be presumed to be known by the de
fendant, and plaintiff would not be required to
give notice to the defendant of its existence nor
to repair i t even though i t could be done a t
small expense. Id.
Where a lane leading from the highway to
plaintiff's residence crossed the track of the
railroad, and a t each end of the lane were gates,
which, with the inclosing fences, were main
tained by him, his cow having been killed by
the cars on the private crossing, i t was held t h a t
the company was justified in assuming that he
preferred the open crossing, and that he could
not recover for the killing of the cow. Tyson v.
The K. é D. M. R. Co., 43 Id., 207.

322

TAKING PRIVATE PROPERTY.

[TITLE X.

pipes, cover t h e same so as t o restore t h e surface of t h e land t h r o u g h
which t h e y m a y pass t o its natural grade; and shall, as soon as prac
ticable, replace a n y fence t h a t i t m a y be necessary t o open i n laying
down or repairing such pipes; and t h e owner of t h e land through
which t h e same m a y be laid, shall have a r i g h t t o use t h e land t h r o u g h
which such pipes pass i n a n y manner so as n o t t o interfere therewith;
said pipes shall n o t be laid t o a n y spring, n o r be used so as t o injuri
ously withdraw t h e water "from a n y f a r m ; provided, t h a t such corpor
ation shall be liable t o t h e owner of a n y such lands f o r a n y damages
occasioned b y laying down, regulating, keeping open, or repairing
such pipes, such damages t o be recoverable f r o m time t o time as t h e y
m a y accrue i n a n y ordinary action i n a n y court of competent jurisdic
tion.
M A N N E R OF CONDEMNATION".

I f t h e owner of a n y real estate, necessary t o be taken
t h e purposes mentioned in t h e three preceding sections,
party: °proceS- refuse t o g r a n t t h e r i g h t of way, or other necessary interest i n said
Eg l 1317
real estate required f o r such purposes, or, if t h e owner and t h e corpo
ration cannot agree u p o n t h e compensation t o be paid f o r t h e same,
the sheriff of t h e county i n which said real estate m a y be situated,
shall, u p o n t h e application of either party, appoint six disinterested
freeholders of said county, n o t interested i n a like question, w h o shall
inspect said real estate and assess t h e damages which said owner will
sustain b y t h e appropriation of his land f o r t h e use of said corpora^
tion, and make report i n writing t o t h e sheriff of said county, and if
said corporation shall, a t any time before i t enters u p o n said real
estate f o r t h e purpose of constructing said railway, p a y t o said sheriff
f o r t h e use of said owner, t h e s u m so assessed and returned t o h i m as
aforesaid, i t may construct and maintain its railway over and across
such premises.®
SHERIFF to sumSEC. 1244.
mon jury on de- f o r either of

' T h e proceedings under the statute for the
condemnation of lands to the use of railroads,
simply fix the price at which, upon actual pay
ment, the company may take the right of way.
A judgment assessing the amount of damages
passes no title to the company before payment,
and does not bind it to accept the lands and pay
the amount assessed. Gear v. The Dubuque
& S. C. R. R. Co., 20 Iowa, 523.
And where, in such a proceeding, a judgment
is entered in the usual form of a judgment in
an action for debt, it will be construed to have
no greater force or effect than i t would have if
entered conformably to the statute authorizing
the proceeding, hi.
In a proceeding to appropriate land for the
right of way of a railroad already constructed,
evidence of damages resulting from defective
construction, or the like, is not admissible.
While such damages may furnish a cause of
action to recover the same in a suit therefor,
they are not to be considered in assessing the
compensation to be allowed the owner for the
right of way. King v. The Iowa Midland R.
R. Co., 34 Iowa, 458.
Nor, for the same reason, could the failure of
the company for a time to erect cattle guards be

considered in estimating damages in such a
proceeding. Id.
In a proceeding of this kind on appeal, the
propriety of sending the jury to view the real
estate in controversy rests in the sound discre
tion of the court, and where it refuses to do so,
its action will not be disturbed where no abuse
of discretion appears. Id.
In such a proceeding, evidence of the price at
which the right of way was purchased through
adjoining lands is not admissible, unless it be
first shown that there is a uniformity of char
acter of the lands thus brought in question. Id.
While the remedy provided by the statute for
the assessment of damages sustained by a land
owner in the taking of land for railroad right of
way is exclusive of all other remedies for that
purpose, it is not exclusive of an action of eject
ment if his property has been taken by the rail
road company without payment or tender of
compensation. Daniels v. The C. & Ñ. W. R.
R. Co., 35 Id., 129.
A dedication of land for a railroad right of
way cannot be established by mere occupancy
alone. I t must be shown that the occupancy or
use was with the knowledge and acquiescence
of the land owner for the full period fixed by

CHAP. 4 . ]

TAKING PRIVATE PEOPEETY.

323

9

SEO. 1245.

T h e application t o t h e sheriff shall b e i n w r i t i n g , a n d

JURY to ASSESS

the freeholders appointed shall be the commissioners to assess all oouítyfnoUM
damages to the owners of real estate in said county, and said corpora- of meeting,
tion, or the owner of any land therein, may, at any time after their K ' 51318 '
appointment, have the damages assessed i n the manner herein pre
scribed by giving the other party five days notice thereof i n writing,
specifying therein the day and hour when such commissioners will
the statute for the limitation of real actions. Id; and interest thereon from the date of assesssee, also, Onstott ». Murray, 22 Id., 457; Man- ment, a t the rate of six per centum. Conger v.
derschid v. The City of Dubuque, 29 Id., 73.
The B. <£S. W. R. R. Co., 41 Id., 419.
Knowledge of such use by an agent of the
Where certain lots in a town, owned and
land owner, having merely a general oversight used with other lots for purposes connected with
of the land, without any authority to sell or the same business, but separated therefrom by
convey, would not be sufficient. Id.
streets and alleys, are appropriated for the right
A railroad company may abandon land con- of way of a railroad, the jury, in estimating
demned as a right of way under the statute, and damages therefor to the owner, should not consuch abandonment causes the land to revert to aider all the lots thus used and separated as a n
the original owner, but gives the company no entirety in respect to the business for which they
claim to the damages that may have been were used, and allow damages accordingly,
awarded and paid into the hands of the sheriff. They should, in such case, estimate the value
Hastings v. The B. & M. R. R. Co., 38 Id., 316. of the lots taken before the appropriation, then
W h e n a railroad company abandons land con- their value afterward, and the difference would
demned to its use for a right of way, all of its be the measure of damages. Fleming v. The
interest in the land disappears; and the aban- C. D. dè M. R. R. Co., 34 Id., 353.
donment is a good defense to any claim for
In ascertaining t h e depreciation in value of
additional damages upon appeal from the award the premises, the immediate, and not the remote
of t h e sheriff's jury. Id.
or contingent, consequences of t h e appropriation
An agreement in writing, executed by a land must alone be considered. Id. So, also, injuowner, to give a right -of way to a railroad ries that may result from unauthorized o r u n company upon its compliance with a certain lawful acts, for which the company is liable in
condition, the agreement being placed in the an action, are not to be considered. Id.
hands of a third party, not an agent of the
By the terms " j u s t compensation," in the
company, who returned it to the land owner eighteenth section of the first article of the eonafter the company had failed of compliance, did stitution of 1846,are meant that the persons whose
not entitle i t to the right of way without com- property is taken shall receive a fair equivalent,
pensation. Hibbsv. The C. <ê S. W. R. R. Co., and be made whole. Sater v. The B. dè M.
39 Id., 340; see, also, Conger v. The B. & S. P. Plank Road Co., 1 Id., 386; Henri/ v. The
W. R. R. Co., 41 Id., 419.
Dubuque & P. R. R. Co., 2 Id., 28S.
A railroad company which enters upon land
In ascertaining what that compensation shall
and appropriates a right of way without pro- be, the fair market value-of the premises over
ceedings to condemn, or contract with the which the proposed improvement is to pass,
owner, or tendering him compensation therefor, should be first ascertained, and then the like
is a mere trespasser, and acquires no right to value of the premises in the condition in which
hold the land. Id.
they will be after the land for the improvement
An injunction will be granted to restrain the has been taken, irrespective of the benefit which
company and its lessees from operating the road, may result from the improvement, and the difafter an award of damages under the statute, ference will be the measure of compensation,
until they are paid. Id.
Henry v. The D.
P. R. R. Co., 2 lu., 288.
Where a railroad company entered upon and
Where the land was fenced, and by taking
appropriated land for right of way, without the right of way it is thrown open, and left in a
proceedings to condemn, and assess damages or manner unfenced, this fact should be taken into
grant from the owner, i t was held in a proceed- consideration in arriving a t the depreciated value
ing subsequently instituted under the statute by of the remaining premises. Id.
the company to assess the damages, that the
The term " d a m a g e s , " in the statute, has remeasure thereof was the value of the land a t lation to the provision of t h e constitution
the time of its appropriation, with interest from under which the property is taken, and is prethat time. Daniels v. The C.I. & N. R. R. Co., cisely synonymous with the phrase " j u s t com41 Id., 52.
pensation" there used. Fleming v. The C. D.
A railway company appropriated a right of
M. R. R. Co., 34 Id., 353.
way without compensating the owner therefor,
The right of way conferred by the statute
although damages were assessed: held, that upon a railroad company is the right of way
ejectment would lie, but that execution for pos- peculiar to a railroad, and contemplates all that
session should not issue until the company had is necessary for the construction and maintebeen granted a reasonable time, fixed by the nance of a railroad over the premises. Id.
court, in which to pay the assessed damages
The title to the timber standing on land taken

/

324

Minor o r insane
owner.
R . § 13X6.

Notice t o n o n 
resident owner.
C h . 62, § § 2, 3
13 G . A .

Notice p u b 
lished.
Same, § 3.

Appraisement :
how made and
returned.
Same, § 4.

T A K I N G P E I Y A T E PROPERTY.

^

[TlTLEX .

view the premises, which shall be served in the same manner as orig
inal notices.11
SEC. 1246. If the owner of any lands is a minor, insane or other
person under guardianship, the guardian of such minor, insane or
other person, may, under the direction of the circuit judge, agree and
settle with said corporation for all damages by reason of the taking of
such lands for any of the purposes aforesaid, and may give valid con
veyances of such' land.
SEC. 1247. If the owner of such lands is a non-resident of the
county in which the same are situate, no demand of the right of way,
or other purpose for which such lands are desired, shall be necessary,
except the publication of a notice which may be in the following
form:
NOTICE.—For the appropriation of lands for railway purposes. To
(here name each person whose land is to be taken or affected) and all
other persons having any interest in, or owning any of the following
real estate (here describe the land by its congressional numbers in
tracts not exceeding one-sixteenth of a section, or, if the land consists
of lots in a town or city, by the numbers of the lot and block). You
are hereby notified that the
has located its railway- over the
above described real estate, and desires the right of way over the same,
to consist of a strip or belt of land
feet in width, through the
center of which the center line of said railway will run, together with
such other land as may be necessary for bermes, waste banks and
borrowing pits, and for wood and water stations (or desires the same
for the purposes mentioned in sections twelve hundred and forty-two,
and twelve hundred and forty-three of this chapter, as the case may
be), and unless you proceed t o have the damages to the same appraised
on or before
day of
, A. D., 1 8 . . (which time must
be at least four weeks after the first publication of the notice), said
company will proceed to have the same appraised on the . . . . day
of
(which must be at least eight weeks after the first publi
cation of the notice), at which time you can appear before the apprais
ers that may be selected.
Railway Company.
By
attorney, or
agent.
SEC. 1248. Said notice shall be published in some newspaper in the
county, if there be one, if there is none, then in a newspaper published
in the nearest county through which the proposed railway is to run,
for at least eight successive weeks prior to the day fixed for the
appraisement at the instance of the corporation.
SEC. 1249. At the time fixed in either aforesaid notices, the appraise
ment may be made and returned in tracts larger than forty acres, and
all the lands appearing of record to belong to one person and lying in
one tract, may be included in one appraisement and return, unless the
agent or attorney of the corporation, or the commissioners, has actual

for the right of way of a railroad, remains in
the owner of the soil, and the company may
take and remove only so much thereof as may
be necessary for the construction and repair of
the road and its appurtenances. Preston v.
The Dubuque & P. R. R. Co., 11 Id., 15.
The word "construction," as used in the
statute, implies not only the making of the road

bed, but also its preparation and readiness for
use in a safe and convenient manner. Id.
h
The statute expressly provides that either
party may institute this proceeding. Hibbs v.
The C. œ S. W. R. Co., S9 Iowa, 340.
A land owner may institute proceedings to
recover compensation for the right of way after
the railroad is completed. Id.
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knowledge that the tract does not belong wholly to the person in
whose name it appears of record; and in case of such knowledge, the
appraisement shall be made of the different parcels, as they are known
to be owned.
SEC. 1250. If it appears from the finding of the commissioners Where dwelling
that the dwelling-house, outhouse, orchard or garden, of the owner ororckarals11'
of any land taken will be overflowed or otherwise injuriously affected affected,
by any dam or reservoir to be constructed under section twelve hun- A117' § 3 ' 1 2
dred and forty-two of this chapter, such dam shall not be erected until
the question of such overflowing or other injury has been determined
upon appeal in favor of the corporation.
SEC. 1251. I n case of the death, absence, neglect or refusal, of any TaieBmeu.
of said freeholders to act as commissioners as aforesaid, the sheriff K- §1319shall summon other freeholders to complete the panel.
SEC. 1252. The corporation shall pay all the costs of the assess- Cost8: h o w
ment made by the commissioners and those occasioned by the appeal, paid.
unless on the trial thereof a less amount
of damages is awarded than CLS'UG.A.
was allowed by the commissioners.1
SEC. 1253. The report of the commissioners, where the same has COMMISSIONERS
not been appealed from, and the amount of damages assessed and costs report may be
have been deposited with the sheriff, or, if an appeal is taken and the QchfLI,
i i, 13
amount of damages assessed on the trial thereof has been paid to the -A*
sheriff, may be recorded in the record of deeds in the county where
the land is situate, and such record shall be presumptive evidence of
title in the corporation t o the property so taken, and shall constitute
constructive notice of the rights of such corporation therein.
APPEALS.

SEC. 1254. Either party may appeal from such assessment of H
O
W taken,
damages to the circuit court within thirty days after the assessment R- S1317.
is made, by giving the adverse party, or, if such party is the corpora^
tion, its agent or attorney, and the sheriff, notice in writing that such
appeal has been taken; the sheriff shall thereupon file a certified copy
of so much of the appraisement as applies to the part appealed from,
and said court shall thereupon take jurisdiction thereof and. try and
dispose of the same as in actions by ordinary proceedings. The land
owner shall be plaintiff and the corporation defendant.-1
SEC. 1255. A n appeal shall not delay the prosecution of the work Not to DELAY
upon said railway, if said corporation pays or deposits with the sheriff
the amount assessed by the commissioners; said sheriff shall not pay posited with
such deposit over to the person entitled thereto after the service of
notice of an appeal, but shall retain the same until the determination
thereof.k
1
Where the corporation seeking to condemn
land, under chapter 4 of title X of the code,
appeals from the assessment of the commissioners
and the amount allowed to the land owners, on
appeal, is less than that awarded by the com
missioners, the court may, under the general
rules of law, direct a part of the costs to be
taxed to the corporation, notwithstanding the
provisions of this section. Jones et al. v. The
M. County Coal Co., 47 Iowa, 35.
i See Hibbs v. The C. & S. W. E. Co. 39
Iowa, 340.

k
An injunction will be granted to restrain a
railroad company from operating its road, after
an award of damages under the statute until
the damages are paid. Henry v. 'The D. <& P.
R. Co., 10 Iowa, 540: Richards v. The D. M.
V. R. Co., 18 Id., '259; Hibbs v. The C. & S.
W. R. Co., 39 Id., 340; Conger v. The B. <f; S.
W. R. Co., 41 Id., 419; Hoïbert v. St. L., K.
C. & N. R. Co., 45 Id., 2:3, 27.
Where the damages for a railroad right of
way are assessed jointly to two persons as owners
of the land, an appeal cannot be taken and
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SEC. 1256. A n acceptance by the land owner of the damages
awarded by t h e commissioners shall bar his right t o appeal.
SEC. 1257. On t h e trial of the appeal, n o judgment shall be ren
dered except f o r costs; the amount of damages shall be ascertained
and entered of record, and, if n o money has been paid or deposited
• with the sheriff, the corporation shall pay t h e amount so ascertained,
or deposit t h e same with the sheriff before entering upon the premises.
SEC. 1258. I f , on t h e trial of t h e appeal, t h e damages awarded by
the commissioners are increased, t h e corporation shall pay or deposit
with the sheriff the whole amount of damages awarded before enter
i n g on, or, i n any manner whatever, using or controlling the premises.
And said sheriff, upon being furnished with a certified copy of such
assessment, may remove said corporation, its agents, servants or con
tractors, f r o m said premises unless the amount of t h e assessment is
forthwith paid or deposited with him.
SEC. 1259. If the amount of the damages awarded by the commis
sioners is decreased on t h e trial of t h e appeal, t h e amount assessed on
the trial of such appeal only shall be paid t h e land owners.
NON-USER.

By railway cor
porations of
right of way.

Code, § 1260 and
Ch. 65, 15 G . A.
repealed and
substituted b y
ch. 15,18 tí. A.

Took effect by
publication i n
newspapers,
Marcn 3. 1880.
Not applicable,
when.
How right of
way may be con
demned.
Same, $ 2.

SEC. 1260. [ I n any case where a railway, constructed in whole or
i n part, has ceased t o be operated or used f o r more t h a n five years, or
in any case where t h e construction of a railway has been commenced
by any corporation or person, and work on t h e same has ceased, and
has not been i n good faith resumed, f o r more t h a n five years, and the
same remains unfinished, or where any portion of such railway has
not been operated f o r four years last past, and t h e rails and rolling
stock have been wholly removed therefrom, i t shall be deemed and
taken t h a t t h e corporation or person t h u s i n default has abandoned all
right and privilege over so much as remains unfinished, or from which
t h e rails and rolling stock have been wholly removed, as aforesaid, in
favor of any other corporation or person which may enter on such
abandoned work, as provided i n section 1261 of t h e code: •provided,
however, t h a t if said road-bed or right of way, or any part thereof,
shall n o t be used or operated f o r a period of eight years, or in any
case where t h e construction of a railway has been commenced by any
corporation or person, and work on the same has ceased and has not
been in good faith resumed by any corporation or person for a period
of eight years, the land and t h e title thereto shall revert t o the owner
of the section, subdivision, tract, or lot f r o m which i t was taken: and
provided further, t h a t the provisions of this act shall n o t apply t o any
railroad having a portion of its track laid w ith a wooden rail.]
SEC. 1261. I n every such case of abandonment, any other corpora
tion may enter upon such abandoned work, or any part thereof, and
acquire t h e r i g h t of way over the same and t h e right t o any unfinished
work or grading found thereon and the title thereto, by proceeding i n
t h e manner provided, and conforming i n all particulars as near as
may be t o t h e provisions of this chapter; b u t parties who have pre
viously received compensation in any form f o r t h e right of way on

prosecuted by one of them without uniting the the sheriiF's jury, the cause is to be heard upon
other therein, or making him a party thereto, its merits and not upon exceptions taken to the
by notice or otherwise. The C., R. I. <& P. R. sheriff Vjury as to their competency. The M.
Co., v. Hnrst, 30 Id., 73.
<0 M. R. Co. v. Rosseau, 8 Id., 374; The B. dfc
Upon appeal from assessment of damages by M. R. R. Co. v. Sinnamon, 9 Id., 293.
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t h e l i n e o f s u c h abandoned railway, w h i c h h a s n o t b e e n r e f u n d e d b y
t h e m , s h a l l n o t b e p e r m i t t e d t o recover t h e s e c o n d t i m e , b u t t h e v a l u e
o f s u c h road-bed a n d r i g h t o f w a y , e x c l u d i n g t h e w o r k d o n e t h e r e o n ,
w h e n t a k e n f o r a n e w c o m p a n y , s h a l l b e assessed t o t h e f o r m e r c o m 
p a n y or i t s l e g a l representative.
CROSSING HIGHWAYS.

SEC. 1262. A n y s u c h corporation m a y raise o r l o w e r a n y t u r n p i k e ,
p l a n k road, o r o t h e r h i g h w a y , f o r t h e purpose o £ h a v i n g i t s r a i l w a y
[ c r o s s ] o v e r o r u n d e r t h e s a m e ; a n d i n s u c h cases said corp oration s h a l l
p u t s u c h h i g h w a y , a s s o o n as m a y be, i n as g o o d repair a n d c o n d i t i o n
a s before s u c h alteration, [ a t s u c h p l a c e o f c r o s s i n g . }1
SEC. 1 2 6 3 . I f t h e supervisor, trustees, c i t y c o u n c i l , o r o t h e r p e r s o n
h a v i n g jurisdiction o v e r s u c h h i g h w a y require f u r t h e r o r different
repairs o r alterations m a d e thereon, or, i f t h e s a m e , i n t h e i r o p i n i o n ,
i s u n s a f e , t h e y s h a l l g i v e n o t i c e thereof i n w r i t i n g t o a n y a g e n t o r

By railways :
rights and d u t y
of.
R § 1321.
Amended by
Oil. 47,15 G. A.
F u r t h e r repairs
required by su
pervisors or
council of cities :
proceedings i n
s u h cases.
R . § § 1322,1323.

1
Under the right of way act of 1858 i t was suitable approaches to t h e bridge, a n d t h a t the
held t h a t the legislature had conferred upon construction of t h e bridge and approaches being
railroad companies t h e right t o construct their thus authorized, t h e railroad company was not
roads over and upon t h e common highways and liable for consequential damages resulting there
upon the streets of cities and towns, the consent from t o the lot owner, i n front of whose property
of the council of the city or town through a n embankment had been thrown u p i n t h e
which the road passes being obtained, and that proper construction of t h e bridge and approaches.
railroads constructed upon streets under such Slatten v. The D. V. R. R. Co., 29 Id., 148.
authority cannot be considered public nuisances.
I n a case arising in Muscatine, where t h e city
Milburn v. The City of Cedar Rapids et al., 12 had granted the right of way for t h e construc
tion of a railroad upon one of its streets, i t was
Iowa, 246.
I n The City of Clinton v. The C. R. S M. R. held t h a t the owner of adjacent property h a s a n
R. Co., 24 Iowa, 455, it was held t h a t where the interest in t h e street, entitling him t o maintain
fee of the streets in a city is vested in the cor a n action against a railroad company for such
poration in trust for the public, t h e legislature a careless or unlawful appropriation thereof, or
may authorize them t o be used by a railroad the location of its track thereon, as shall be in
company without t h e consent of t h e city.
jurious to his property. Cadle v. The M. W. R.
I t was fully settled prior t o the code of 1873 Co.. 44 Id., 11; see, also, The State ». The D. &
that a railroad company had a right under sec St. P. R. Co., 47 Id., 507.
tion 1321 of the revision, subject t o equitable
The same doctrine is held in Park i\ The ('.
and police regulations, to pass over a street in a & S. W. R. Co. et al., 4 3 Id., 636; and is fol
city without consent of the city authorities, and lowed in Frith v. The City of Dubuque and The
without previous payment t o the city of damages C. D. & M. R. Co., 45 Id., 406. The last case,
occasioned by such occupation. The Chicago N. however, holds t h a t t h e city which granted t h e
& S. W. R. Co. v. The Mayor and Trustees, railway company the right to use its streets does
etc., of Newton, 36 Id., 299; Hine v. The K. & not thereby become liable for its obstruction t o
D. M. R. Co., 42 Id., 636; City of Clinton ». a n adjacent owner.
The C. R. <è M. R. R. Co., 24 Id., 455; The
A n incorporated street railway has t h e same
City of Council Bluffs v. The Kansas C., Ht. J. rights in respect t o right of way as steam rail
C. B. R. Co., 45 Id., 338; Ingraham, Ken ways. Ingram, Kennedy <& Day v. The C. D.
nedy & Day v. The C. D. <& M. R. Co., 38 Id.,& M. R. Co., 38 Id., 669; The City of Clinton
669; Milburn v. The City of Cedar Rapids et v. The Clinton & Lyons Horse R'y Co., 37 Id.,
al., 12 Id., 246; The City of Clinton v. The C. 61..
& L. H. R'y Co., 37 Id., 61.
A railway has t h e right under section 1262 of
Where i t was provided in an ordinance of the the code, subject to proper equitable control and
city of Dtes Moines " t h a t t h e right to build and police regulation, t o pass over a street of a city
operate a railroad bridge on Market street over without the consent of t h e city authorities. The
and across the Des Moines river in the city of State v. The D. & St. Paul R'y Co., 47 Id., -507.
Des Moines, is hereby granted to the D. V. R. (Is this decision not inconsistent with section
R . Co., provided said company build or cause to 464 of the code, which authorizes, cities " t o
bo built a railroad bridge across said river within authorize or forbid t h e location and laying down
five years," i t was held, t h a t the right to build of tracks for railways and street railways on all
and operate t h e bridge being certain, it carried streets, alleys and public places.")
The word " o v e r " as used in the statute, is
with it all the incidental rights and powers
necessary to t h e efficacious enjoyment thereof, synonymous with t h e word " u p o n , " and has
including the right to construct necessary and the same meaning and effect. Id.
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officer of the corporation, and if tlie parties are unable to agree
respecting the same, either may apply .by petition, setting out the
facts, to the circuit court, or judge thereof, and such court or judge
shall cause reasonable notice to be given the adverse party of the
application; the petition shall be filed in the clerk's office, and may
be answered as in other cases. The court shall determine the matter
in a summary way and make the necessary orders in relation thereto,
giving such corporation a reasonable time to comply therewith, and
upon failure to do so, said court may enjoin the corporation from
using so much of its road as interferes with any such highways, and
the court may award costs in favor of the prevailing party.
SEC. 1264. Every such corporation, when employed m raising or
lowering any highway, or in making any other alteration by means of
which the same may be obstructed, shall provide and keep in good
order suitable temporary ways to enable travelers to avoid or pass
such obstructions.
SEC. 1265. Any such corporation may construct and carry its rail
way across, over, or under any railway, canal, or water-course, when it
may be necessary in the construction of the same; and in such cases
said corporation shall so construct its crossings as not unnecessarily
to impede the travel, transportation, or navigation upon the railway,
canal, or stream so crossed; said corporation shall be liable for the
damages occasioned by any corporation or party injured by reason of
said crossing.™
SEC. 1266. Every such corporation shall maintain and keep in
good repair all bridges, with their abutments, which it may construct
for the purpose of enabling its railway to pass over or under any
turnpike, highway, canal, water-course, or other way.
SEC. 1267. Every such corporation shall be liable for all damages
sustained by any person in consequence of any neglect of the pro
visions of this chapter.11
SEC. 1268. W h e n any person owns land on both sides of any rail
way, the corporation owning the same, shall, when requested so to do,
make and keep in good repair one cattle guard and one causeway or
other adequate means of crossing the same, at such reasonable place
as may be designated by the owner.0

m
Where a railroad intervenes between one s
Although a railroad company is authorized
by law to construct its road over and across a residence and the highway, he is entitled to an
public highway, yet it is not authorized to ob adequate means of crossing the same. Gray v.
struct the same, but must, where the railroad The B. & M. R. R. Co., 37 Id., 119.
crosses the highway, put it in good condition,
As to what constitutes an adequate crossing
and the company is liable in damages for neg •within the meaning of this section is a question
lecting to do so. Fleming v. The C. D. & M. of fact, largely depending on the nature and
R. Co., 34 Iowa, 353, 359.
position of the crossing and other circumstances
" The provisions of this section do not extend of the case. Id.
The conduct of a land owner, through whose
the liability of railroad companies to acts of
those not their servants or agents. Callahan v. land a railway passes, in forcibly opening the
gates at a crossing which have been closed by
The B. <£• M. i f . R. Co., 23 Iowa, 562.
the company, sufficiently indicates to the com
0
Where a railroad company has provided a pany his requirement that it should comply
private crossing, and supplied the necessary with the provisions of this section. Henderson
gates and bars, it is held only to the reasonable v. The C., R. I. & P. R. R. Co., 43 Id., 620.
exercise of reasonable diligence and care to keep
When the company has provided a private
them closed; and it is not responsible for any
injur]» sustained by a third party, which is caused crossing and supplied the necessary gates, it is
by the negligence of the person for whose bene held only to the exercise of reasonable care to
fit the crossing is made. Henderson v. The C., keep them closed, and it is not responsible for
any injury to a third party, caused by the negR. I. & P. R. Co., 30 Iowa, 220.
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SEC. 1269. W h e n any corporation or person desires to construct a
canal, turnpike, graded, macadamized, or plank road, or a bridge, as a
work of public utility, although for private profit, such corporation or
person may take such private property as may be deemed necessary
for right of way, not exceeding one hundred feet i n width, by pur
suing the course prescribed in this chapter, all the provisions of which
are made applicable in similar cases.
SEC. 1270. Cities and incorporated towns may exercise the powers
herein conferred for the purpose of taking private property for streets,
alleys, and market house sites.
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SEC. 1271. [Whenever, in the opinion of the governor, the public
interest requires the taking of any real estate for the making or con
struction of any drains, sewers, yards, walls, buildings, or other imrovements or conveniences for the use or benefit of the penitentiary,
ospitals for the insane, or any other institutions of the state, upon
or across lands being private property, the same proceedings may be
had in the name of the state as provided in this chapter, and for that
purpose the state shall be considered a person, and the proceedings
shall be conducted by the district attorney of the district i n which the
land is situated whenever directed by the governor, or, the governor
may appoint some other person for that purpose.]
SEO. 1272. Whenever the amount of the damages contemplated in
the preceding section is finally determined, the sheriff or clerk, as the
case may be, shall certify the amount thereof to the governor, who
shall, by an order indorsed thereon, direct the payment of the same,
and the auditor of state shall issue a warrant on the treasury f o r the
amount, which shall be paid with any money not otherwise appropri
ated. W h e n the money is paid t o the sheriff or person entitled thereto,
the state, through its proper agent or officer, may enter on the prem
ises and construct the desired work.

E
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(CHAPTEB 3 4 , LAWS OF 1874.)
ESTABLISHMENT OF PUBLIC WAYS

TO MINES AND STONE QUABEIES.

authorizing the establishment of public ways t o lands having Title.
stone and mineral thereon. [Additional to Code, title IX, chapter,
4, relatingJ o "Taking private property for works of internal im
provement."]

A N ACT

SECTION 1. Be it enacted by the General Assembly of the State of Q Uarry Qt MIN8
Iowa, That any
person,
copartnership,
joint
stock association,
or corowners may
.J r i
.'
*
i l l *
.i 1
have publio way
poration, owning, leasing, or possessing any lands having thereon or established,
thereunder any coal, stone, lead, or other mineral, may have estab
lished over the land of another a public way from any stone quarry, S a m e t o b 0
coal, lead, or other mine, to any railway or highway, not exceeding fenced,
(except by the consent of the owner of the land t o be taken) fifty feet
licence of the person for whose benefit the cross
ing is provided. Id.
A railroad company whose road runs through
the land of a person owning land on both sides

of the road is only required to provide a crossing
for such owner when he shall require i t for his
accommodation. Henderson v. The C., R. I. &
P. B. R. Co., 48 Id., 216, '220.
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i n width. W h e n said road shall be constructed, i t shall, when passing
through inclosed lands, be fenced on both sides by the person or cor
poration causing said road t o be established.
SEC. 2. If t h e owner of any real estate, necessary t o be taken f o r
t h e purposes mentioned i n this act, refuse t o grant t h e right of way,
or if such owner and t h e person, partnership, joint stock association,
or corporation seeking t o have such way established, cannot agree
upon t h e compensation t o be paid f o r t h e same, t h e sheriff of t h e
county i n which said real estate may be situated shall, upon t h e appli
cation of either party, appoint six disinterested freeholders of t h e
county, n o t interested in a like question, who shall inspect said real
estate, and assess the damage which said owner will sustain b y t h e
appropriation of said land f o r such public way, and make and report
i n writing t o the sheriff of said county, and if t h e applicant f o r such
public way shall a t any time before entering upon said real estate, f o r
t h e purpose of constructing such way, pay t o said sheriff, for t h e use
of said owner, t h e sum so assessed and returned t o him, as aforesaid,
said highway may be a t once construfct]ed and maintained over and
across said premises.
SEC. 3. I n proceeding under this act, t h e application t o the sheriff,
t h e duty of commissioners, t h e time and manner of assessing t h e
damages, t h e giving of notice thereof t o residents and non-residents,
t h e power of guardians t o settle and convey, the making and return
i n g of appraisement, t h e selection of talesmen, the payment of t h e
costs of assessment, t h e report of t h e commissioners, the recording
thereof, t h e r i g h t of appeal, the proceedings relating thereto, t h e re
sult of non-user, the riglits and duties as t o other highways, are and
shall be the same as provided in t h e sections of the code numbered twelve
hundred and forty-five t o and including twelve hundred and sixtyeight, and t h e provisions of all of said sections, so f a r as applicable,
are declared t o be a part of this act, except t h a t the report of t h e
commissioners, and record thereof, shall confer n o title t o t h e appli
c a n t f o r t h e land taken f o r t h e highway, but shall be presumptive
evidence of the establishment of such way.
SEC. 4. A n y owner, lessee, or possessor of lands having coal, stone,
lead, or other mineral thereon, w h o has paid the damages assessed f o r
highways established under this act, may construct, use, and maintain
a railway on such way, f o r the purpose of reaching and operating any
quarry or mine on such land and of transporting the products thereof
t o market. I n t h e giving of t h e notices required ¿by this act, t h e ap
plicant shall state whether a railway is t o be constructed and main
tained on t h e way sought t o be established; and if it be so stated t h e
jury shall consider t h a t fact i n t h e assessment of damages.11
(Took effect by publication i n newspapers, March 29, 1874.)

» While any individual or corporation owning
coal lands or stone quarries, may condemn a
right of way thereto over the lands of another
under this chapter of the statute, yet the way so
condemned must be a public one, and if a road
b e constructed thereon its use must be open to
the owners of other mines and quarries upon
the payment of proper compensation therefor.
Jones et al. v. The Mahaska County Coal Co.,
47 Iowa, 35.

Where the corporation seeking to condemn
the right of way appeals from the assessment
of the commissioner, and the amount allowed
to the land owners on appeal is less than that
awarded by the commissioners, the court may,
under the general rales of law, direct a part of
the costs of the appeal t o be taxed to the cor
poration, notwithstanding the provisions of sec
tion 1252 of the code. Id.
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(CHAPTER 3 5 , LAWS OF 1 8 7 4 . )
RELATING TO HIPARIAN" OWNERS.

AN ACT i n relation t o riparian owners on the Mississippi and Missouri Title.
rivers.
SECTION 1 . Be it enacted by the General Assembly of the State of Land-owners
Iowa, That all owners and lessees of lands, or lots, situate upon t h e
Iowa banks of the Mississippi and Missouri rivers, upon which prop- Missouri may
erty there is now, or may hereafter be carried on any business which crfbs, booms,
is i n any way connected with the navigation of said rivers, or to which «to., when,
the said navigation is a proper or convenient adjunct, are hereby auth
orized to construct and maintain, in f r o n t of their said property, piers,
cribs, booms, and other proper and convenient erections and devices
f o r the use of their respective pursuits and the protection and harbor
of rafts, logs, floats, and other water craSts: provided, t h a t the same obstmot'navigapresent no material or unreasonable obstruction to the navigation of turn,
the stream, or t o a similar use of adjoining property.
SEC. 2. I t shall not be lawful for any person or corporation to con- owners to restruct or operate any railroad or other obstruction between such lots
or lands and either of said rivers, or upon the shore or margin thereof, right of way.
unless the injury and damage to such owners occasioned thereby shall code, title 10,
be first ascertained and compensated in the manner provided by chap- ch- *•
ter 4, title X, of the code.4
Approved March 18,1874.
(CHAPTER 1 8 1 , LAWS o r 1 8 8 0 . )

'AN ACT defining the rights and liabilties of hotel, i n n and eating- Title.
house keepers.
SECTION 1 . Be it enacted by the General Assembly of the State of Hotel and innIowa, T h a t all keepers of hotels, inns and eating-houses who shall keep gaf^miy^e-0®
therein a good and sufficient vault or iron safe f o r the deposit of quire guests to
moneys, jewels and other valuables, and also provide a safe and com- uabies'therein.
modious place therein f o r the baggage, clothing and other property
belonging t o their guests and patrons, and shall keep posted u p in a
conspicuous place in the office or other public room, and in the guests
apartments therein, printed notices stating t h a t such places f o r safe
deposit are so provided for the use and accommodation of the inmates
thereof, shall not be held liable f o r the loss of any money, jewels,
valuables, baggage or other property not deposited with them f o r safe
keeping, unless such loss shall occur through the fault or negligence
i To entitle a riparian owner to damages for
the appropriation by a railway company of land
upon the banks of the Mississippi and Missouri
rivers under this chapter, it is not necessary that
h e should have erected a crib or pier in front of
his property. Iienwick et al. v. The D. <& N.
W. K. Co., 49 Iowa, 664.
I t was competent for the state to provide, as
i t did in the above act, that a railway company
should not appropriate land for its own uses,
between high and low water mark without
making compensation to the riparian owner. Id.

The fact that the railroad company appropri
ated a right of way over an embankment, be
tween the mainland and a crib which the plain
tiff had n o right to erect, would not deprive
him of the right to damages for the right of way
appropriated. Id.
T h e grant of authority t o the railroad corpor
ation, by the city of Davenport, to construct its
road over the premises in question, held, not t o
impair the right of the riparian owner to dam
ages. Id.

332

RAILROADS.

[TITLEX .

°f such landlord, keeper, or their agents, servants or employes. Pro
vided, that nothing herein contained shall apply to such reasonable
amount of money nor to such jewels, baggage, valuables or other prop
erty as is usual, fit and proper for any such guests to have and retain
in their apartments or about their persons.
INN-KEEPba
ERS
'
SEC. 2. That all hotel, inn or eating-house keepers shall have a
e™
t °"f est86' ^ e n u P o n ' a n ^ may take and retain possession of, all baggage and other
O., O GUES.
PROPERTY belonging to or under control of their guests which may be
in such hotel, inn or eating-house, for the value of their accomoda
tions and keep, and for all money paid for or advanced to, and for
such extras and other things as shall be furnished such guest, and
such property so retained shall not be exempt from attachment or
execution to the amount of the proper and reasonable charges of such
hotel, inn or eating-house keeper against such guest and the costs of
enforcing the lien thereon.
Approved, March 26,1880.
PROVISO.

C H A P T E R 5.
OF RAILROADS.
OBGANIZATION.

CHANGE OF OORSECTION 1273. Any corporation organized under the laws of this
Howm&dfTana s ^ a ^ e ^ o r the purpose of constructing and operating a railway, may,
EFFECT OF.
with the assent of two-thirds of all the stockholders in interest, change
ÍOGÍA?S 3 ' t h e corporate name thereof. But no change in the name of any such
corporation shall be deemed complete until the president and secretary
thereof shall file in the office of the secretary of state, a statement,
under oath, showing the assent of the stockholders to such change,
and the new name adopted, and a certified copy of the proceedings had
by the corporation and stockholders in relation thereto as the same
appears in the records thereof; from the time of such filing, the cor
poration by its new name shall be entitled to all the rights, powers,
and franchises that i t possessed under the old name, and by the new
name shall be liable upon all contracts and obligations of every kind
and description entered into by or binding upon such corporation by
or under its old name to the same extent and manner as if no change
in the name of such corporation had been made.
RECORD MADE B
Y
SBO. 1274. The secretary of state shall immediately record in the
SECRETARY OF
proper book in his office the matters filed under the preceding section,
8tate
"
and make intelligible references to the record of the articles of incor
poration as originally recorded.
SEC. 1275. Any such corporation may join, intersect, and unite its
jota,
"and railway with the railway of any other corporation at such point on the
oonBoUdate.'
boundary line of this state as may be agreed upon by such corpora
tions. And with the assent of three-fourths in interest of all the
stockholders, may, by purchase or sale, or otherwise, merge and con
solidate the stock, property, franchises, and liabilities of such corpora
tions, making the same one joint stock corporation upon such terms
as may be agreed upon not in conflict with the laws of this state.
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SEC. 1276. A n y such corporation which has or may construct i t s May CONNECT
railway so as t o meet or connect wi t h any other railway i n a n adjoin- trnact™ttwfth°refi n g state a t t h e boundary line of this state, shall have power t o make ereiice thereto,
such contracts and agreements with the corporations controlling such B - 8 1 3 3 4 ,
railways i n a n adjoining state, f o r t h e transportation of freight and
passengers, or f o r t h e use of its railway by such foreign corporation,
as t h e board of directors may see proper.
SEC. 1277. A n y such corportion organized f o r t h e purpose of con- Extf, n80U 0 {
structing a railway f r o m a point within t h e state may construct or into other
extend t h e same into or through any other state under such regula/tions as may be prescribed by the laws of such state; and t h e rights
and privileges of such corporation over said extension i n t h e construc
tion and use thereof, and i n controlling and applying t h e assets, shall
be t h e same as if its railway was constructed wholly within this state.
SEC. 1278. All t h e duties and liabitities imposed upon corporations Duties andliaapplyt o
owning or operating railways by this chapter, shall apply t o all lessees
or other persons owning or operating such railways as fully as if they ch. 172, § a, 12
were expressly named herein, and any action which might be brought, G"A"
or penalty enforced, against any such corporation by virtue of any
provision of this chapter, may be brought or enforced against such
lessees or other persons. 1
SEC. 1279. T h e offices of secretary and treasurer, or assistant treas- OFFICERS of to reurer and general superintendent, of every railway corporation organized under t h e laws of this state, shall be kept where t h e principal boohs: transfer
place of business of such corporation is t o be, i n which offices t h e
§ 1 2,
original record, stock, and transfer books, and all t h e original papers 6,9 a. k.
and vouchers of such corporation shall be kept; and such treasurer or
assistant treasurer shall keep a record of the financial condition of t h e
corporation which may be inspected a t all reasonable hours b y any
stockholder, or any committee appointed by t h e general assembly.
Such corporation may keep i n any other state a transfer office, i n
which may be kept a duplicate transfer book; b u t n o transfer of
shares of stock shall be legal or binding until the same is entered i n
t h e transfer book kept i n this state. The secretary and treasurer, or
assistant treasurer and general superintendent aforesaid, shall reside
i n this state.
SEC. 1280. Every such corporation shall, annually, under t h e oath Annual report
of the president, i n t h e m o n t h of January, make a f u l l report of the blforegenerai
condition of its aifairs t o t h e secretary of state, and shall have t h e assembly,
Same § s 3 9
'
' "
same published i n some newspaper printed i n t h e place of its general
business office, showing t h e amount of the capital stock of such cor
poration, and t h e amount paid thereon, the amount of bonds issued,
and how secured, and all other indebtedness; t h e length of such rail
way when completed, and how much is built and i n use; t h e number
of acres of land donated or granted t o them; by whom, and w h a t dis
position has been made of said grants or donations; t h e gross amount
of receipts and how disbursed; the net amount of profit and t h e divi
dends made, with such other facts as may be necessary t o a f u l l state* A railroad company cannot escape liability
for an accident occurring while its road is being
operated in the corporate name, even though in
fact i t may have been leased and. was at the
time controlled by another party. Sections 1278
and 1307 making lessees liable to the same extent as the corporations themselves, provide
merely a cumulative remedy and do not release

the lessors. Bower v. The B. <&S. W. R. Co.,
42 Iowa, 546.
The requirement of the statute that every railroad shall construct cattle guards wherever its
track enters or leaves any improved land applies
equally to the lessee of the corporation owning
the road. Downing v. The C., E. I. & P. K.
Co., 4-j Id., 96.
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ment of t h e affairs and condition of such corporation, and t h e secre
tary of state shall present t h e said report t o t h e general assembly.
SEC. 1281. I n case a n y such corporation shall neglect t o make
such report as required i n t h e preceding section, any stockholder may
file his petitition i n t h e district or circuit court i n t h e county where
t h e principal business office is kept, stating t h a t said report has not
been made, and praying t h a t an order may issue against the corpora
tion commanding it t o make said report; said petition shall be under
oath and filed at least ten days before t h e next term of the district or
circuit court i n said county, and notice thereof shall be given such
corporation f o r t h e same length of time, and in t h e same manner as is
now required t o be given i n other suits i n t h e district or circuit court,
and upon t h e filing of such petition, the clerk shall issue such order
and make the same returnable at t h e next term of t h e district or cir
cuit court i n said county, and costs shall be recoverable by either party
as i n ordinary actions.
SEC. 1282. If it appears such report has not been filed, the court
shall, during the term, appoint three disinterested and competent per
sons near t h e place of t h e general business office of the corporation as
an investigating committee, who shall examine into its affairs and
report at as early a day as practicable its condition, i n manner and
form as prescribed i n section twelve hundred and eighty of this chap
ter; one copy of said report t o be filed in the office of t h e clerk of t h e
district court of the county where the proceedings are had, and one
copy t o be filed i n t h e office of t h e secretary of state. The com
pensation f o r t h e services of such committee shall be paid by the cor
poration t h u s investigated, b u t i t shall n o t exceed three dollars per day
and mileage a t t h e rate of t e n cents per mile, counting one way.
OF STOCK A N D DEBTS.

May issue
bonds, borrow
money, and ex
ecute mortR . § 1339.
C h . 20, 10 G. G .

Mortgages may
cover after ac
quired property.
R . § 1340.

How executed,
recorded, a n d
effect o f .
R . § 1341.

v

SEC. 1283. A n y such corporation shall have power t o issue its
bonds f o r t h e construction and equipment of its railway, i n sums not
less t h a n fifty dollars, payable t o bearer or otherwise, and bearing
interest a t a rate n o t exceeding ten per cent per annum, and make the
same convertible into stock, and may sell the same at such rates or
prices as is deemed proper; if such bonds are sold below t h e par value
thereof, they shall, nevertheless, be valid and binding, and n o plea of
usury shall be allowed such corporation i n any action or proceeding
brought t o enforce the collection of said bonds; such corporation may
also secure t h e payment of said bonds by executing mortgages or
deeds of trust of t h e whole or any part of its property and franchises.
SEC. 1284. Said mortgages or deeds of trust, may, by their terms,
include and cover, n o t only t h e property of t h e corporation making
them a t t h e time of their date, b u t property both real and personal
which may thereafter be acquired, and shall be as valid and effectual
f o r t h a t purpose as if t h e property were i n possession at t h e time of
the execution thereof.
SEC. 1285. Said mortgages or deeds of trust shall be executed i n
such manner as t h e articles of incorporation or by-laws of the cor
poration may provide, and shall be recorded i n the office of t h e
recorder of each county through which the railway of the corporation
may run, or i n which any property mortgaged or conveyed by such
deeds of trust may be situated, and shall be notice to. all t h e world of
the rights of all parties under the same, and f o r this purpose, and t o
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secure the rights of mortgagees or parties interested under deeds of
trust so executed and recorded, the rolling stock and personal property
of the company properly belonging to the road and appertaining
thereto, shall be deemed a part of the road, and said mortgages ana
deeds so recorded, shall have the same effect both as t o notice and
otherwise, as to the personal, as t o the real estate covered by them.
SEC. 1286. A n y such corporation, with the assent of two-thirds of May issue pre
stock.
all the stockholders in interest, may issue i n payment of debts, pre ferred
Ch. 44, § 1,10
ferred stock, not exceeding ten thousand dollars f o r each mile of rail G. A.
way constructed, which stock shall be entitled t o such dividends as Ch. 102, 11 G. A.
the directors of the corporation may determine, not exceeding eight
per cent per annum, if the same is earned i n any one year after pay
ment of all interest on the bonds of the corporation before any divi
dend is made to the common stock.
SEC. 1 2 8 7 . Such preferred stock, and any income or mortgage MORTGAGEE ANA
bond of t h e corporation, shall, at the option of the holder, be con- convTrtibio'iaw
vertible into common stock in such manner and on such terms as common stoot.
the board of directors thereof may prescribe; b u t t h e aggregate Q ^4 ' § 5>10
amount of the common and preferred stock shall not exceed the total
amount of stock which the corporation may be by law, or the articles
of incorporation thereof, authorized to issue.
(CHAPTER 2 0 , L A W S OF 1 8 7 4 . )
PREFERRED STOCK I N RAILWAYS.

authorizing railway corporations t o issue preferred stock f o r
its bonded indebtedness. [Amendatory of Code, title X , chapter
5, " Of railways."]

A N ACT

Title,

SECTION 1 . Be it enacted by the General Assembly of the State of K^u^y corpo.
Iowa, That any railway corporation which has no surplus, after pay- ™tions m"y
ing its running expenses, with which to pay the interest on its bonded stock to6payre<*
indebtedness, with the assent of its bondholders, i n addition to t h e b o n d e d debt right conferred by section 1286 of the code, may, with t h e assent of code: §1286.
two-thirds of its stockholders, issue its preferred [stock], at par, to an
amount equal to and not exceeding its bonded indebtedness, in ex
change f o r its said bonded indebtedness. T h e said stock shall be
entitled t o such dividends from its net profits as t h e directors of the
corporation may determine, not exceeding eight per cent per annum,
i i t h e same is earned in any one year, after payment of all interest on
the indebtedness of the corporation, before any dividend is made t o
tne common stock.
Approved March 14, 1874.
(Took effect by publication in newspapers, March 22, 1874.)
OF THE TRACK.

SEC. 1288. Every corporation constructing or operating a railway,
shall make proper cattle guards where t h e same enters or leaves any
improved or fenced land, and construct at all points where such rail
way crosses any public highway, good, sufficient, and safe crossings
and cattle guards, and erect at such points a t a sufficient elevation
rrom such highway to admit of free passage of vehicles of every kind,

Cattle guards:
crossings ;
signs at t pen*
alty.
R. § 1331.
Ch. 169, § § 3, 4,
5, 9 G. A.
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a sign, with large and distinct letters placed thereon, t o give notice of
the proximity of the railway and warn persons of the necessity of
looking out for the cars; and any railway company neglecting or
refusing to comply with t h e provisions of this section, shall be liable
for all damages sustained by reason of such neglect and refusal, and
in order for the injured party to recover it shall only be necessary for
him t o prove such neglect or refusal.8
SEC. 1289. Any corporation operating a railway, that fails to fence
the same against live stock running at large at all points where such
right t o fence exists, shall be liable to the owner of any such stock
injured or killed by reason of the want of such fence for the value of
the property or damage caused, unless the same was occasioned by the
willful act of the owner or his agent. And, in order t o recover, it shall
only be necessary f o r the owner to prove the injury or destruction of
his property; and if such corporation neglects to pay the value of or
damage done t o any such stock within thirty days after notice in writ
ing, accompanied by an affidavit of such injury or destruction, has
been served on any officer, station or ticket-agent employed in the
management of the business of the corporation in the county where
the injury complained of was committed, such owner, shall be entitled
to recover double the value of the stock killed or damages caused
thereto; provided, that n o law of this state, nor any local or police re-

" Under the revision the omission of a railroad from the provisions of the statute imposing this
company to erect a sign-board at a highway duty, has the burden to establish by affirmative
crossing to warn persons approaching, as re- proof the facts upon which such exemption is
quired in this section, does not render the com- based. Id.
pany absolutely liable for injuries to persons or _ I n an action against a railroad company for
property while attempting to cross the track at injuries resulting from a defective cattle-guard,
such point. Evidence of omission merely estab- evidence that another cattle-guard, constructed
lishes the negligence of the company, and, if it like the one in controversy, had proved sufficient
appears that the plaintiff's negligence contribu- was properly rejected. Downing v. The C. R. I.
ted to the injury, he cannot recover. Dodge v. <& P. R. Co., 43 Id., 96.
C. R. & M. R. Co., 34 Iowa, 276. But under
While it is the duty of the injured party to
this section of the code it has been held that the use all reasonable care to protect his property,
failure or refusal of the company to erect the re- he would not be allowed to go upon the railway
quired sign-board renders it absolutely liable to repair the cattle-guard, or be required to
tor an injury occurring at a highway crossing, fence the road. Id.
Payne ». The C. R. I. & P. R. Co., 44 Id., 236.
The statute requires railroad companies to
I t has since been held that the failure to erect construct cattle-guards wherever their tracks
a sign at a crossing renders a railroad company enter or leave any improved land, and they are
liable only for damages sustained by the neglect liable for injuries resulting from a failure to do
or refusal to erect the sign, and does not release so. Id.
a party seeking to recover from the necessity of
And this is so where the railroad passes
due care on his part. Lang ». The Holiday through fences dividing the lands of the same
Creek R. and Coal Mining Co., 49 Id., 469.
owner, as well as those constituting the boundEvery corporation, owning or operating a rail- aries between different owners. Smith v. The
way is required to construct crossings at all C. C. & D. R. Co., 38 Id., 518.
points where its road intersects a public highThe rights of a party injured at a railway
way, and it is liable for all injuries resulting crossing of a public highway were determined
from a neglect of this duty. Farley v. The C. by the statute m force a t the time of the injury,
R. I. & P. R. Co., 42 Id., 234.
and he can derive no advantage from a subseSo, also, railways are required to repair and quent. statute enlarging the liability of a railkeep in safe condition for travel, the crossings road company, though enacted prior to the comwhich the statute requires them to construct, al- mencemement of his action. Payne v. The C.
though this requirement does not relieve the R. I. & P. R. Co., 44 Id., 236.
road districts of the duty of maintaining the
The rights of a traveler upon the highway
highway in good condition. Id.
and a railroad company are equal at a crossing,
The embankment which is constructed as a but a traveler approaching a crossing must yield
necessary approach to the railway track is, in the right of way to the train drawing near,
legal contemplation, a part of the crossing. Id. Black v. The B. C. R. <£• Min. R. Co. 38 Id.,
Any railway company claiming to be exempt 515.
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gulations of any county, township, city, or town, regulating the re
straint of domestic animals, or, in relation to the fences of farmers or
land owners, shall be applicable to railway tracks, unless so specifically
stated in the law or regulation. The operating of trains upon depot
grounds necessarily used by the company and public, where no such
fence is built, at a greater rate of speed than eight miles per hour,
shall be deemed negligence and render the company liable under this
section.
And provided further, that any corporation operating a railway Liable for fires
shall be liable for all damages by fire that is set out or caused by oper- s e t outating of any such railway, and such damage may be recovered by the
party damaged in the same manner as set forth i n this section in
regard to stock, except to double damages.4
' This section is not inconsistent with section McCormick v. The C., R. I. &• P. R. Co., 41
6, article 1, of the state constitution. The leg Id., 193; Lemon v. The C. r&N. W. R'y Co.,32
islature has the power to fix the consequences Id., 151; Bartlett v. The D.
S. C. R. Co., 20
attending the failure of a railroad company to Id., 188; Hammond v. The C. <iè iV. W. R'y
pay the simple or actual value of property de Co., 43 Id., 168.
stroyed or injured as contemplated in the statute.
This section is not a penal statute, nor is t h e
double damages therein provided for a statute
Jones v. The G. & C. U. R. Co., 16 Iowa, 6.
Under this section of the statute if a railroad penalty within the meaning of the statute of
company fails to fence its road, where it has the limitations (code, sec. 2529, sub. 1). and the ac
right to do so, i t is liable for stock injured or tion is, therefore, not barred in two years, b u t
killed by reason of the want of such fence, un may be brought a t any time within five years
less the injury is occasioned by the willful act from the time of the injury. Koons v. The C.,
of t h e owner. Russell v. Hanlen, 20 Id., 219, <È N. W. R'y Co., 23 Id., 493.
221; Jones v. The G. & C. U. R. Co., 16 Id., 6;
Under this section, a railroad company is lia
McCool v. The Same, 17 Id., 461; Koons ». ble for swine killed upon its track, while running
The C. (6 N. W. R'y Co., 23 Id., 493; Spence at large, a t a point where i t has t h e right to
v. The Same. 25 Id., 139; Stewart 1 r. The Same, fence its road and neglects to do so, although
27 Id., 282; Helphrey v. The C. rf R. I. R. Co., swine may be prohibited fVom running a t large
29 Id:, 480; Andre v. The C. & N. W. R'y Co., by vote of the electors of the county where t h e
30 Id., 107; Soward v. The Same, Id., 551; injury occurs, unless t h e injury was caused by
Stewart v. The B. <(' M. R. R. Co., 32 Id., 561; t h e willful act of the owner or his agent. Spence
1V. W. R'y Co., 25 Id., 139; Stew
Davis v. The C., R. I. & P. R. Co., 40 Id., 292; v. The C.
McCormick v. The Same, 41 Id., 193; Davis v. art v. Same, 27 Id., 282.
The B. & M. R. R. Co., 26 Id., 549; Brandt v.
So, also, the company will be liable under
The C., R. I. & P. R. Co.. Id., 114; Treadway similar circumstances for the killing of a bull
v. The S. C. <ë St. P. R. Co., 43 Id., 527.
while running a t large. The permitting a bull
As to third persons, it is the duty of railroad to run a t large by the owner does not constitute
companies not only to fence their roads but to a willful act within the meaning of the statute,
keep gates a t private crossings in repair and relieving the company from liability. Stewart
closed; but where a road is properly fenced and v. The B. & M. R. R. Co., 32 i d . , 561. But,
the company uses the necessary care and caution see, Pearson v. The M. <Ê St. P. R. Co., 45 I d ,
in keeping i t u p or in good condition, and i t is 497. _
thrown and left down or open by the act of a
This section in so f a r as it provides t h a t if a
third person, without the fault of the company, railroad company fails t o fence its road against
the liability for the injury is upon the party thus live stock running a t large a t all points where
throwing down or leaving open the fence, and i t has the right to fence, i t shall be absolutely
not upon the railroad company. Russell v. Han- liable for stock killed or injured, does not extend
ley, 20 Id., 219.
or apply to depot grounds; and, in the absence
The company will be liable for stock killed or of negligence, the company will not be liable
injured on its track by reason of its failure to for injuries to stock thereon. Davis ». The B.
keep the fences in repair which i t has erected dk M. R. R. Co., 26 Id., 549.
along the line of its road, but, before such lia
The absolute liability of t h e company does
bility will attach, the company must have knowl not attach a t all places where i t has the abstract
edge, either actual or implied, t h a t t h e fence right t o fence, but only where, in the particular
was out of repair, and a reasonable time there case, it is fit, proper and suitable t h a t a fence
after to put i t in proper condition. This rule should be built. Id. To the same effect are
applies where gates or bars have been left open Packard v. The III. Central R. Co., 30 Id., 474;
by third persons. Aylesworth v. The C., R. I. Durand v. The C. <& N. W. R'y Co., 26 Id.,
ré P. R. Co., 30 Id., 459; Davis v. Same, 40 Id., 559; Comstock v. The D. V. R. Co., 32 Id., 376;
292; Perry v. The D. S. W. R. Co., 36 Id., 102; Smith ». The C., R. I. <È P. R. Co., 34 Id.,
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SEC. 1290. Whenever i t becomes necessary in the construction of
y railway to cross any other railway near the shore of the Missisriver.
sippi river, each shall be so constructed and maintained at the point
oh. sa, U G. A. 0 £ c r o s s i n gs 0 that the respective road-beds thereof shall be above high
water in such river. B u t where such crossings occur within the limits
of cities containing six thousand inhabitants as shown by the last pre
ceding census, the city council of such cities may establish the grade
at such crossings.
an

506; Latta v. TheB. C. R. d- M. R. Co., 88 Id.,
But a railroad company is not authorized to
250.
diminish the speed of a train for the sake of
The company is not absolutely liable for stock avoiding injury to stock, if by so doing it aug
injured or killed upon street or highway cross ments the danger to passengers. There is no
ings, but only where it fails to exercise ordinary such thing as a " reasonable *' increase of dan
and reasonable care. Davis v. The B. <Ê M. R. ger to passengers. Sandham v. The C. R. I. <£•
R. Co., 26 Id., 549; Rogers v. The C. & N. W. P. R. Co., 38 Id., 88.
R'y Co., Id., 558.
The owner of land adjacent to a railroad, who
In order for a railroad company t o protect has agreed with the railroad company to erect
itself from absolute liability for injuries t o stock and maintain fences between his property and
on highway crossings, its fences should be built the railroad, cannot recover for injuries to stock
to, and its cattle guards erected at, the cross caused by the want of fence or defects therein.
ing. Andre v. The C. <£ N. W. R'y Co., 30 Id., Semble, t h a t his tenants would likewise be es
topped to claim indemnity for losses thus result
107.
Where the outer line of a railroad and that of ing. Warren v. The R. <£•• D. M. R. Co., 41 Id.,
a highway running parallel with each other, in 484.
tersected several hundred feet before the high
Such a contract between t h e land owner and
way crossed the track of the railroad, the com the company does not release the latter from its
pany were held liable for stock killed on the liability to other persons than such owner, al
track between cattle guards which were erected though it may look to him for indemnity for
a t the points where the right of way of the rail losses caused by his failure to construct or repair
road and the highway intersected and where the the fence. Id.
highway crossed t h e track and to which the
I n an action to recover damages for killing stock
the objection that the petition fails to set out the
company had erected fences. Id.
A railroad company is not absolutely liable notice served upon the railroad company should
under this section for stock killed a t the crossing be raised by demurrer, and if not so raised,
of a road, used and traveled by the public as a will be regarded as waived. McKinley v. The
highway, though the route thus traveled was in C. R. 1. <£• P. R. Co., 47 Id., 76.
fact outside of the survey or line of the highway
Under section 1289 above, railway companies
as legally established. Soward v. The C. & N. are liable for all stock killed or injured on depot
W. R'y Co., 33 Id., 386.
grounds by trains running a t a greater rate of
Where stock has been injured through the speed than eight miles an hour. Monahan v.
negligence of a railroad company, it is the duty 1'he Ktokuk &• Des M. R'y Co., 45 Id., 523.
of the company to take proper care of the in
This provision, however, imposes no restriction
jured animals, and, failing to do so, t h e owner upon the rate of speed of trains outside of the
is justified in taking proper care of them, for limits of depot grounds, and the liability of a
which he may recover a reasonable compensa railway company for stock killed just beyond
tion from the company. Finch v. The Central such limits is not aifected by the fact that the
R. Co., 42 Id., 303.
train was running faster than eight miles a n
That the owner of stock permits i t to run a t hour. Id.
I n the absence of statutory limitation upon
large in the vicinity of a railway crossing which
he knows to be dangerous, does not constitute the rate or speed of railway trains, no conceiva
negligence which will defeat his recovery for ble rate is evidence of negligence per se. Mcinjuries to his stock caused by the negligence Konkey v. The C. B. & Q. R. Co.,40 Id.,205.
of the railway company. Kuhn v. The C. R. I.
The provision of this section limiting the speed
of trains on depot grounds is a new provision
dk P. R. Co., 42 Id., 420.
The owner of stock has the right t o expect in the law, enacted as part of the code, and has
that t h e railway company will exercise ordinary no application to cases arising prior to the tak
care t o prevent injury to his property, both in i n g effect of the code. Id.
the construction of its crossings and in the opera
A railroad company is not liable under this
tion of its trains; and i t is proper for the jury section for cattle killed on its track unless they
to be instructed t h a t if a crossing is more than are running a t large at the time of the injury.
ordinarily dangerous they should consider that Smith r. The C. R. I. & P. R. Co., 34 Id., 96.
They are " running at l a r g e " within the
circumstance in determining whether t h e com
pany used reasonable care in the operation of its meaning of the statute when they have escaped
from the inclosure of their owner, through which
train when the injury occurred. Id.
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SEC. 1291. I n all cases where taxes have been voted under chapter
forty-eight, of twelfth general assembly, or chapter one hundred and
two of thirteenth general assembly, t o aid in t h e construction of any
railway, or where said tax has been transferred under chapter eightyone of t h e fourteenth general assembly, and said t a x has been voted or
transferred under any condition or contract with t h e railway company
which the township may desire to have changed or modified, said town
ship is hereby authorized upon agreement of its trustees with t h e rail
way company constructing said proposed railway, t o submit t o a vote
of the electors of the township, t h e question whether t h e conditions
or contract under which said tax was voted or transferred, shall be
changed or modified, and said trustees, upon petition of one-third of
t h e legal voters of t h e township, as shown by t h e vote cast a t t h e last
general election, asking such change or modification, shall order a n
election, submitting the agreement t o the electors, a t a special election
called therefor, said election t o be conducted i n all respects as t o notice
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T e r m s a n d con
ditions o n which
t a x e s have been
v o t e d i n a i d of
may be
changed.

the road runs, by reason of the company failing resulting from sparks emitted from one of its
to maintain a sufficient fence along its road a t engines, the negligence of t h e company in the
t h a t point. Hinman v. The C. R. I. d- P. R. premises must be shown either directly or by
Co., 28 Iowa, 491; Fernow v. Dubuque & S. W. circumstances tending to establish, such as the
R'y Co., 22 Id., 528; Swift v. The N. Mo. R. absence of a spark arrester, t h e use of a n exCo., 29 Id., 243; Hammond ». The C. & N. W. cessive amount of steam, a n unlawful rate of
R'y Co., 43 Id., 168.
speed, or the like. The mere fact t h a t the fire
But if cattle, while being driven, in charge of was caused by the sparks does not make a prima
the owner or his servant, escape or run on t h e facie case against the company. Gandí/ v. The
track and are injured the company is not liable. C. & N. IV. R. Co., 30 Id., 420; Garrett v. The
They are not " r u n n i n g a t large " within t h e Same, 36 Id., 121.
meaning of this provision of the statute. Smith
But, as in the nature of the case, t h e plaintiff
v. The C. R. I. & P. R. Co., 34 Id., 96.
must labor under difficulties in making proof of
I n a n action for damages against a railway negligence i t may be established by cireurncompany for injuries to growing crops in conse- stances bearing more or less directly on t h e case,
quence of a failure to construct cattle guards, which might not be satisfactory in other cases
the measure of recovery is the market value of free from difficulty and open to clearer proofs,
the crops when matured, less the expense of fit- Id.
t i n g them for the market, and diminished by
The decision in Kesee v. The C. & N. W. R.
whatever the value of the portion saved, if any, Co., 30 Iowa, is not applicable t o the subject,
may be. Smith v. The C. C. <& D. R. Co., 38 Id., since t h e enactment of the code.
518.
The proviso of section 1289, rendering railway
And in such case the owner will be entitled t o companies absolutely liable for all damages by
recover a reasonable compensation for time and fire, caused by the operation of their roads, is
labor necessarily expended in efforts to save his not in conflict with the state constitution. Rorfecrops from destruction; and he is not bound to macker v. The Mil. <& St. Paul R'y Co. 41 Id.,
exercise extraordinary diligence to save his crops, 297.
even though that might be successful; whether
I t will not, in an action for such damages, be
he is negligent or not in this respect is a question presumed that injuries by fire to fences and timof fact for the jury. Id.
ber a mile from the railway were considered in
To render a railroad company liable for double estimating the damages for t h e right of way.
the value of stock killed on its track under this Id.
section, i t must be served with a written notice
The service of a written notice is not necesof the killing or injury, accompanied by the sary t o the validity of a claim for damages for
original affidavit therein provided for. The losses by fire; such notice is only necessary when
leaving of a copy of the affidavit with t h e notice double damages are sought t o be recovered. Id.
is not a compliance with the statute. McNaught
This section providing t h a t railway companies
v. The C. & N. W. R'y Co., 30 Id., 336; Cole v. "shall be liable for all damage by fire t h a t is set
The Same. 38 Id., 311; Campbell v. The C.R. I. out or caused by the operation" of their roads,
d'P. R. Co., 35 Id , 334.
.
does not create any absolute liability, b u t makes
I t is not essential to the recovery of double the fact of a n injury so occurring only prima
damages that the affidavit be made by the owner facie evidence of negligence, which may be reof t h e stock injured. I t may be made by any butted by proof of freedom from negligence,
one cognizant of the fact. Henderson v. The Small v. The C., R. I. & P. R. Co., 50 Iowa,
St.

L. R.

C. & N.

R.

Co., 3 5 I d . , 3 8 7 .
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BECK, C H . J . a n d DAY, J . , dissenting.

Prior to the Code of 1873, to render a railroad Approved and followed in Slosson v. The C. R.
company liable for damages on account of fire I. & P. R. Co., 51 Id., 294.
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and manner of holding, as the election at which the tax was originally
voted.
OF T H E OPERATION.
Care of other
r o a d s drawn
over.
< h . 158, § 1,9
G . A.
Substituted b y
C h . 18, 15 O . A.

Commissioners
appointed t o fix
ratee : how
done.
Substituted b y
C h . 18, 15 G . A.

Testimony
taken by : re
p o r t o f : con
firmation.
C h . 158, § 3, 9
O. A.

D o t y , power,
a n d compensa
tion of commis
sioners.
Same, § 4.

penalty.
Saine, § 5.

SEC. 1292. [Any railway corporation operating a railway in this
state, intersecting or crossing any other line of railway, of the same
guage, operated by any other company, shall, by means of a Y, or
other suitable or proper means, be made to connect with such other
railway so intersected or crossed, and railway companies where rail
roads shall be so connected shall draw over their respective roads the
cars of such connecting railway; and also those of any other railway
or railways connected with said roads made to connect as aforesaid,
and also the cars of all transportation companies or persons, at reason
able terms, and for a compensation not exceeding their ordinary
rates.]
SEC. 1293. [When such corporations are unable to agree upon
terms of connection and rates of transportation, either or any person
interested in having such construction made, may make application to
the district or circuit court in any county in which said connection
may be desired or located, or to the judge of said courts, if in vacation,
after ten days' notice in writing to the companies. After hearing the
parties, or on default, the said judge shall appoint three disinterested
persons, being presidents or superintendents of railways, or experts in
railway business, without regard to their place of residence, as com
missioners, to determine the terms of connection, and rules and regu
lations necessary thereto. Provided, that the rates so fixed by the said
commission for freights offered or transported in the cars of the com
pany offering the same, shall in no case exceed the local rates per mile
fixed by law or set forth in the carrying company's freight tariff,u pre
pared and made public in accordance with the laws of the state.]
SEC. 1294. Said commissioners shall meet at such time and place as
may be ordered by said court or judge, and shall hear the parties and
any testimony brought before them, and make and sign their report,
prescribing the things to be done. Such report made by them, or a
majority of them, shall, within such time as ordered by said court or
judge, be returned to and filed in said court, to be confirmed thereby;
and, when so confirmed, it shall be binding upon the parties until an
other report shall be made upon a new application, which cannot be
made within two years after such confirmation.
SEC. 1295. Said commissioners shall have such compensation as
shall be deemed reasonable by the court, and shall be governed by the
same rules and have the same power in compelling the attendance of
witnesses, and shall themselves be sworn, as is now provided in cases
of referees in civil actions at law in the district court, and exceptions
may be taken to their report in the same manner; and such exceptions
shall have the same effect, and the proceedings upon their report shall
be the same as on reports of referees in cases referred from said court,
and the costs shall be paid by the parties in such proportion as to the
court may seem equitable and just.
SEC. 1296. If the officers of, or any person in the employ of said
corporation, refuse to comply with the terms of such confirmed report,
they may be punished as for a contempt of said court.

* S e e c h a p t e r 7 7 , l a w s o f 1 8 7 8 , post,

" Establishing a Board o f Railroad Commissioners."
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SEC. 1297. I t shall be unlawful f o r a n y railway company t o make parallel rauoau jt
any contract, or enter into any stipulation with any other railway com° .
pany r u n n in g i n the same general direction, by which either company penalty™"*8 '
shall, directly or indirectly, agree t o divide i n any manner or propor
tion t h e joint earnings upon the whole or any part of t h e freight
transported over such roads, and any violation of this provision shall
render t h e railway company violating t h e same, liable t o a penalty of
five thousand dollars f o r each month f o r which such earnings are
divided, t o be recovered f o r t h e use of the permanent school f u n d i n
t h e name of t h e state.
SEO. 1298. Contracts between any such corporations operating a DRAWBACK,
railway, allowing a drawback of n o t exceeding fifteen per cent on t h e £h-A86§' 1 0
gross earnings of the railway on business coming f r o m or going t o
any other railway, shall be legal and binding.
SEC. 1299. A n y such corporation owning and operating a railway SAME: O
N ROADS
con
partially constructed, may, f o r the purpose of inducing t h e investment
"
of capital i n t h e extension or completion of its railway, contract with lame,e§ *2.
c h 3 9 u G- At h e party furnishing such means, or t h e trustees who may represent * '
them, allowing a drawback not exceeding twenty per cent of t h e gross
earnings of all business comin» f r o m and going t o any part of t h e
extension or portion t o be aided or completed with t h e money or
means t h u s obtained; or such railway company may lease of t h e
trustees or said parties, t h e portion t o be built with means t h u s f u r 
nished, subject t o the same rights and liabilities as are provided i n t h e
next section.
SEC. 1300. A n y such corporation may sell or lease its railway Sa!ei IEASOo r
property and franchises to, or may make joint r u n n i n g arrangements joint running
with, any corporation owning or operating any connecting railway, ch. 86, § 4,10
and t h e corporation operating t h e railway of another, shall, in all g¿A^g 1 2 G - A respects, be liable i n the same manner and extent as though such rail
way belonged t o it, subject t o t h e laws of this state.T
SEC. 1301. A n y contract, lease or benefit derived therefrom, con- MORTGAGED,
templated i n either of the three preceding sections, may be mortgaged 8ame> 83f o r t h e purpose of securing construction oonds i n t h e same manner as
other property of the corporation.
SEC. 1302. W h e r e any railway company shall be organized under CHANGE O
F oma corporate name, and shall have made contracts f o r payments t o i t
n rem
upon delivery of stock i n such company, and shall, subsequent t o such "mes!"
"
contracts, have changed their corporate name, or when the real own
ership i n t h e property, rights, powers and franchises have passed
legally or equitably into any other company, n o such contracts shall
be enforced i n law or equity until tender or delivery of stock i n such
last named corporation or company.
T
A railroad company which, as the lessee of Iowa M. R. Co., 37 Id., 344; Stevens v. The D.
another company owning the road, has the exclu- dt St. P. It'y Co., 36 Id., '-¥¿7.
sive right to run, operate and control the road as
That by the terms of the lease the lessor had
its own during a term of fifty years, and exer- the right to fix the time table, and that the
cises the right of maintaining a fence along the trains of the lessee were operated in subordinaline, was held liable under section 6, of chapter tion thereto, and the lessor was obliged to keep
169, of the laws of 1862, for stock killed by up repairs and fences would not change the rule,
reason of its failure to fence the road operated Id.
by it. Stewart v. The C. & N. W. Ry Co., 27
But a railroad company cannot escape liability
Iowa, 282.
for injuries occurring while its road is being
So where two railroad companies operate operated in the corporate name, even though in
trains on the same track, one being the owner fact it may have been leased, and was at the
anil the other a lessee, each is liable for stock time of the injury controlled by the lessee,
killed or injured by its own trains. Clary v. The Bower v. The B. d- S. IV. li. Co., 42 Id,, 546.
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SEC. 1303. W h e n any railway has been completed and opened f o r
use, the corporation constructing t h e same shall report t o the next
general assembly, under oath, t h e total cost thereof, specifying the
amount expended f o r construction, engines, cars, depots and other
buildings, and the amount of all other expenses, together with the
length of the railway, the number of planes, with their inclination to
the mile, t h e greatest curvature, the average width of grade, and the
number of ties per mile.
SEC. 1304. I n the month of J u n e in each year, every corporation
operating a railway i n this state shall fix its maximum rates of fare
f o r passengers and freight, f o r transportation of timber, wood and
coal, per ton, cord or thousand feet per mile; also its fare and freight
per mile f o r transporting merchandise and articles of t h e first, second,
third and fourth classes of freight; and, on the first day of J u l y fol
lowing, shall p u t u p at all the stations and depots on its railway, a
printed copy of such fare and freight, and cause a copy t o remain
posted during t h e year. For willfully neglecting so t o do, or f o r will
fully receiving higher rates of fare or freight t h a n those posted, the
company shall forfeit and pay t o the state of Iowa, f o r the use of the
school f u n d , not less t h a n one hundred dollars nor more t h a n two
hundred dollars, t o be recovered i n any civil action in the name of the
state; and i t is hereby made the duty of the several district-attorneys
within their respective districts t o sue f o r and recover all sums for
feited as aforesaid; and such corporation shall also forfeit and pay t o
the person injured, double t h e amount of compensation or charge
illegally taken, t o be recovered by such person in a civil action.
SEC. 1305. F o r t h e transportation of passengers, n o railway com
pany shall charge t o exceed three and one-half cents per mile per
passenger.
SEC. 1306. All contracts, stipulations and conditions regarding the
right of controlling and regulating the charges f o r freight and passen
gers upon railways, heretofore made : n granting land or other prop
erty or voting taxes t o aid i n the construction of, or franchises to,
railway corporations, are expressly reserved, continued and perpetuated
i n full force and eifect, t o be exercised by the general .assembly, when
ever the public good and t h e public necessity requires such exercise
thereof.
SEC. 1307. Every corporation operating a railway shall be liable
f o r all damages sustained by any person, including employes of such
corporation, i n consequence of the neglect of agents, or by any mis
management of t h e engineers or other employes of t h e corporation,
and in consequence of t h e willful wrongs, whether of commission or
omission of such agents, engineers or other employes, when such
wrongs are i n any manner connected with the use and operation of
any railway, on or about which they shall be employed, and n o con
tract which restricts such liability shall be legal or binding. w

w
Under t h e statute prior t o t h e passage of
chapter 169, l a w s of 1862, i t w a s held, i n har
m o n y with t h e current o f common l a w author
ity, t h a t t h e principal is n o t liable for d a m a g e s
sustained b y a n employe from t h e n e glige n c e o f
a co-employe i n t h e s a m e general service ; a n d
that t h e 14tli section of t h e act entitled " a n a c t
t o g r a n t t o railroad companies t h e r igh t of w a y ,
approved January 18. 1853, did n o t c h a n g e t h e
general rule on t h e subject. Sullivan v. The M.
&• M. R. Co., 11 Iowa, 421.

After t h e act o f 1862 took effect i t w a s held,
t h a t w h i l e t h e seventh section thereof g a v e a n
employe o f a railroad company a r i g ht t o recover
for injuries caused b y t h e negligence o f a co-em
ploye, t h e liability w a s nevertheless measured
b y a different standard a n d rule a s t o negligence
from w h a t i t i s i n case of injuries t o passengers.
W h i l e extraordinary care a n d caution are re
quired w i t h respect t o passengers, ordinary care
only i s d u e to t h e employe. Hunt v The C. <£-N.
W.

IVy

Co.,

2 6 Id, 363, WKIGHT J . , dis-
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SEC. 1308. N o contract, receipt, rule or regulation, shall exempt L i a b n i t y c a n n o t
a n y corporation engaged i n transporting persons or property by rail- be lessened, etc.
senting, a n d holding that under t h e statute t h e action for injuries received i n such case, since h e
same rule applied to both.
was employed and paid for assuming such posiA n employe of a railroad company cannot re- tion of danger, yet if t h e danger w a s «re
cover from t h e company for injuries sustained ated by reason of t h e prior negligence of cothrough the negligence of a co-employe, where employes, or if, by reason of their negligence,
h e h a s also been guilty of contributory negli- t h e injury was caused t o him, h e may recover,
gence producing the injury. Hoben ». The B. & Id.
M. R. R. Co., 20 Id.. 562; McAunich v. The M.
I t is t h e duty of railroad companies to pro
té' M. R. Co., Id., 838; Kroy ». The C., R. I. <0 vide their cars with such appliances as are calP. R. Co., 32 Id., 357; Nelson v. The C., R. I. culated a n d reasonably necessary to insure t h e
<£• P. R. Co., 38 Id., 564.
safety of their employes. Greenlief v. The III.
T h e rule is settled in this state that in a n ac- Cen. R. Co., 29 Id., 14; Cooper ». The Cen. R.
tion for injuries resulting from negligence, the Co., 44 Id., 134.
burden of proof is on the plaintiff t o show t h a t
If the car in question was wanting in the apt h e injury happened without contributory negli- pliances reasonably necessary for the safety of
gence on his p a r t ; yet this may b e inferred from employes a t t h e time of its construction, a n d
circumstances, without direct proof. Nelson ». so continued when p u t a n d used on t h e road, i t
The C., R. I. <£• P. R. Co., 38 Id., 564.
would not be necessary to show any further
As to the scope of the term employe used in knowledge thereof on t h e p a r t of defendant in
t h e statute i t must be limited to those employes order to fix its liability. Id.
engaged in t h e hazardous business of operating
If t h e defect was known to t h e employe, or
a railroad. Deppe ». The C. R. I. <& P. R. Co., m i g h t have been known by t h e use of ordinary
36 Id., 52; Fransden v. The Same, Id., 372; care, a n d there was no inducement used for him
Schroeder ». The Same, 41 Id., 344; McAunich to remain, by promises t o remove t h e danger
v. The M. <Ê M. R. Co., 20 Id., 338.
b y remedying the defect, i t would seem t h a t h e
Nevertheless one who is employed in connec- thereby assumes t h e risk a n d would not b e ention with a dirt train, and who was injured while titled to recover for injuries resulting thereloading a car by t h e falling of a n impending from. Id.
b a n k is within the term. Fransden v. The C.,
If a t one time the car was supplied with these
R. I. <£ P. R. Co., supra.
appliances and they were afterwards removed by
A person employed as a section h a n d whose accident or otherwise, a n employe cannot reduty i t is, with others, to keep a certain distance cover on account of the defects without showing
of t h e railroad track in repair, a n d to g o with t h a t t h e company or its agents h a d notice
t h e m on the track in a hand car for t h a t purpose, thereof, or might have known i t by t h e use of
is a n employe within this section of t h e statute, ordinary diligence. Id.
Fransden ». The C., R. I. & P. R. Co., 36 Id.,
Though an employe k n e w of the defects in
372. See also Ney v. The D. & S. C. R. Co., 20 t h e appliances of a car, his r i g h t to recover for
I d . , 347.
injuries resulting therefrom would not b e deThis provision of the statute was held to be feated if h e was a t t h e time acting under t h e
n o t in conflict with the constitution in McAunich immediate order of a superior. Id.
». The M. & M. R. Co., 20 Id., 338.
The rule is now recognized in this state, t h a t
W h e r e the deceased was t h e conductor and su- if t h e employe knows t h a t another employe
perior officer of the train, a n d directed the line is habitually negligent, or t h a t t h e materials
of conduct by which resulted his death, his with which lie works are defective, a n d h e conpersonal representatives will be estopped from tinues his work without objection a n d without
recovering against the company on t h e ground being induced by his imployer to believe t h a t
of negligence on the part of i t s employes. Dewey a change will be made, he will be deemed to
». The C. & N. W. R'y Co., 31 Id., 373.
have assumed t h e risk a,nd cannot reover for a n
W h e r e a n employe of a railway company is injury resulting therefrom. Kroy v. The C., R.
killed through the negligence of aco-employe a / . dè P. R. Co.. 32 Id., 357.
right of action accrues under this section to the
T h e doctrine of contributory, and not t h a t of
representatives of the deceased. Philo ». The III. comparitive negligence prevails in this state,
Cen. R. Co., 33 Id., 47.
a n d i t has been uniformly held t h a t t h e plaintiff
T h e bare fact t h a t an employe is directed by cannot recover if his own negligence contributed
his superior in charge to perform a n act a t a to the injury, although t h e railroad company was
time a n d under such circumstances a s that a also guilty of negligence. Haley v. The C. <&
person would reasonably apprehend danger N. W. R'y Co., 22 I d . , 15; Donaldson v. The
therefrom, would not justify his disobedience of M. dt M. R. Co., 18 Id., 280; Hunt ». The C.
such order; hence to assume such position of <È N. W. R. CO., 26 I d . , 363; Hoben ». The B.
danger in obedience to such direction, is not, of
M. R. Co., 50 Id., 562; O'Kerfe ». The C. R.
itself, negligence. Fransden ». The C., R. I. é- I. &• P. R. Co., 32 I d . , 467; Sherman ». The
P. R. Co., 36 Id., 372.
Western Stage Co., 24 Id., 515; Haley ». The
While an employe would have no right of C. £• N. W. R'y Co., 21 I d . , 15; McAunich ».
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Ch.113, il G. A. way f r o m liability of a common carrier, or carrier of passengers, which
The M. & M. R. Co., 20 Id., 388; Spencer v.
If, however, the view of the railroad as the
The III. Cen. Ii. Co., 29 Id., 55; Kesee v. The crossing is approached, is by any means so obC. & N. W.R. Co. 30 Id., 79; Dewey v. The structea at the time as to render it impossible or
Same, 31 Id., 373; Artz v. The C.,R. I. d difficult to learn of the approach of the train; or
P. R. Co., 34 Id., 153; Dodge v. The B. there are circumstances connected with the inciC. & M. R. Co., 34 Id., 276; Doggett v. dent calculated to deceive or throw a person off
The III. Cen. R. Co., Id., 284; Carlin v. The his guard, then whether it was negligence on the
C., R. I. dh P. R. Co., 37 Id. 316; Rey- part of the person injured in undertaking to
noids v. Hindman. 32 Id., 146; Artz v. The cross, is a question of fact for the jury. Id.
C., R. I. dt P. R. Co., 38 Id., 293; Patterson v.
In an action for damages against a railroad
The B. & M. R. R. Co., Id., 279; Murphy v. company for injuries received at a crossing, the
The C., R. I. d P. R. Co., Id., 539; Kuhn v. following instruction was given : "If you believe
The Same, 42 Id.. 420; Steel v. The Central R. from the evidence that the plaintiff neither stopCo., 43 Id., 109; Belair v. The C. & N. W. R. ped his team, nor made any effort to see or hear
Co., Id.. 662; Williams v. The Central R. Co., the train before he drove on the railroad track;
Id.. 397; Cooper v. The Same, 44 Id., 134; and you farther believe that if h e had stopped
U'Neil v. The K. d D. M. R. Co., 45 Id., 546; and looked he could have seen the train, or it' he
Murphy v. The C., R. I. d P. R. Co., Id., 661. had listened he could have heard it, then he canThe plaintiff's negligence will not enable the not recover." Held, to embody the correct rule
defendant to escape liability if the act which of law. Benton v. The C. R. of Iowa, 42 Id.,
caused the injury was done by defendant after 192.
it discovered the plaintiff' 's negligence, and if
To entitle the plaintiff to recover in such an
the defendant could have avoided the injury by action, he must affirmatively establish reasona
ble exercise of reasonable care. Morris v. The ble care on his own part while proving negligence
C., B. d Q. R. Co., 45 Id.. 29.
on the part of the company. Id
The giving of signals of an approaching train
See, also, to the same effect, O'Keefe v. The
at a crossing, by blowing the whistle or ringing C., R. I. & P. R. Co., 32 Id., 467; Carlin v.
the bell i s not required under the statute or any Same, 37 Id., 316; Donaldson v. The M. & M.
rule of law. Spencer v. The III. Cent. R. Co., R. Co., 18 Id., 280; Balcom v. The D. <(; S. C.
29 Id., 55; Artzv. The C.,R. I. dtP. R. Co., 34 R. Co., 21 Id., 102; Greenlief v. The III. C. R.
Id., 153.
Co., 29 Id., 14; Spencer v. Same, Id., 55; Reese
And where such signals are required by stat- v. The C. & N. W. R. Co., 30 Id , 78; Dewey v.
ute, the omission to give them will not render the Same, 31 Id., 373; Reynolds v. Hindman, 32
company absolutely liable, unless injury results Id., 146.
from such omission alone, without the negligence
Where a railroad com pany undertook to transof the party injured. Id.
port a lot of cattle for the owner, who was to
Ñor on the other hand will the absence of such take care of them, in a car which proved to be
statutory requirement excuse the company from defective, by reason of which the cattle had to
giving such signals under all circumstances. Id. be changed to another car, which the owner of
While it is the duty of a person in crossing the the cattle had no opportunity to provide with
track of a railway to use all reasonable precau- bedding, whereby some of the cattle got down
tions to ascertain whether a train is approach- and were injured, it was held, that the company
ing, he is not, as a matter of law, bound to stop was liable for the loss thus sustained. McDaniel
his team and look and listen before attempting v. The C. dN. W.R Co., 24 Id., 412.
to cross. He may have satisfactory and suffiIf the employes of a railway company, encient evidence to justify him in attempting to gaged in the operation of the road or in the runcross, without this. Spencer v. The III. C. R. ning of trains, commit an assault upon a citizen
Co. 29 Id.. 55.
who is not a passenger upon the train or in any
A person going upon the track of a railroad manner connected with the company, it is not
for the purpose of walking thereon, is bound to liable for such assault. Porter p. The C., R. I.
exercise ordinary precaution in looking out for <£• P. R. Co., 41 Id., 358.
the approach of the cars, and to use his senses
Prior to the act of April 18, 1872, being chapto that end. His failure to do so constitutes 1er 65 of the_laws of that year, which is emnegligence on his part as matter of law. Carlin bodied in section 1307 of the cod», it was held,
v. The C., R. I. & P. R. Co., 37 Id., 316.
that a railroad company was not liable for stock
When a person knowingly about to cross a killed or injured on its track in consequence of
railroad track approaches it from a point where the willful act of the engineer. DeCamp v. The
he may have an unobstructed view of the railroad, M. d M. R. Co., 12 Id., 348. Followed in
and know of the approach of a train a sufficient Cooke v. The III. Cen. R. Co., 30 Id., 202.
time to clearly avoid any injury from it, he canIt is now, however, held, that a railway comnot, as a matter of law, recover, although the pany is liable for the malicious and criminal acts
railroad may also have been negligent in omit- of its agents toward passengers while they are
ting to perform a statutory requirement or oth- executing what they suppose to be the orders of
erwise. Artzv.The C., R. I. dP. Co., 341c!., 153. the company, even though the orders do not in
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would exist had
no contract, receipt, rule or regulation, been made or
entered into.x
SEC. 1309. A judgment against any railway corporation for any J u d g m e n t
when a
injury to any person or property, shall be a lien within the county against
lien.
where recovered on the property of such corporation, and such lien Cb.A.169, § 9, 9
shall be prior and superior to the lien of any mortgage
or trust-deed
executed since the fourth day of July, A. D. 1862.a
SEC. 1310. All railway corporations that have been, or may here Provisions i n
t o rail
after be organized, under the laws of this state, that operate or may relation
ways termina
ing at o r near
hereafter operate, a line of railway in this state terminating at or near the tCouncil
Bluffs.
city of Council Bluffs, and making a connection with any railway, which C h . 6. § 1. H
G.
A.
either by its charter or otherwise, extends to a point on the boundary
or within the limits of this state, be, and they are hereby prohibited
form making any transfer of freights, passengers, or express matters
to or with any other railway corporation at or near such terminus—
either by delivering or receiving the same—at any other place than in
this state, at or near the said point at which1 the said railway extend
ing to the boundary of this state terminates. "
Or,

fact contemplate such acts. McKinley v. The
C. œ N. I f . R. Co., 44 Id., 310.
The decision in the above case does not seem
to be based upon the provisions of section 1307
of the code, as no reference is made thereto in
the opinion, but i t clearly overrules the prior
cases on the same question.
A railroad company is chargeable with negli
gence if any of its employes whose duty it was
to observe the condition of a bridge, or keep it
in repair, had actual or implied notice of the
defects therein, or in the exercise of reasonable
diligence would have known them, and failed to
make the necessary repairs. Locke v. The S. C.
&P. R. Co., 46 Id., 109.
A railroad company is held only to the exercise
of ordinary diligence to prevent injury to its
employes. Id.
In a n action against a railway company for
negligence, in killing plaintiff's intestate, when
the evidence shows contributory negligence on
the part of the deceased, the court may direct a
verdict for defendant. Starry v. The D. S. W.
U. Co., 51 Id., 419.
1
Where a railroad company undertook to
transport cattle from Clinton, Iowa, to Chicago,
Illinois, under a contract containing a stipulation
restricting the common law liability of the com
pany as a common carrier, this stipulation was
held void under chapter 113, laws of the tenth
general assembly, and that the company was lia
ble as a common carrier, the same as if no such
stipulation had been inserted in the contract.
McDaniel v. The C. & N. W. M'y Co., 24 Iowa,
412.
Under sections 1307 and 1308 of the code,
railroad companies are liable for all damages
caused by the negligence of their agents or em
ployes, and no special contract will exempt them
from such liability. The provisions of the statute
are general, applying equally to passengers and
servants of the company. Hose v. The D. V.
R. Co., 39 Id., 246.
The rule is the same where the passenger is

riding on a free pass as upon a purchased ticket.
The payment of fare is not necessary to create
the relation of common carrier and passenger.
Id.
The measure of damages, in an action against
the company, where the injury has resulted in
the death of the passenger through the negli
gence of the company, is the sum which will
compensate t h e estate for the pecuniary loss
sustained by the death. Id.
Where i t appeared that the deceased was
twenty-four years of age, without family, of
temperate a n d industrious habits, and whose
annual net earnings were found to be $263, a
verdict of ten thousand dollars was held to be
excessive; judgment affirmed upon a remittiur
of five thousand dollars being entered. BECK,
J . , dissenting.
Where a contract for transportation of freight
limited the carrier's liability a t common law, in
consideration of which the shipper received
special rates and a pass over the road, i t was
held that the contract was void within this sec
tion of the code. Brush v. The S. A. <& D. R.
Co., 43 Id., 554. To the same effect is McCoy
v. The K. é: D. M. R. Co., 44 Id., 424.
a
Under the provisions of this section a j u d g 
ment for a personal injury sustained after the re
cording of a mortgage upon a railroad will be
a lien prior and superior to the lien of the mort
gage, and of this the purchaser of railroad bonds
must take notice, but this section cannot be ex
tended to embrace claims for personal injuries,
not reduced to judgment, though actions there
for be pending on such claims, an d t h e pur
chaser of a railroad takes the same free from
such claims. The. B. C. R. <& N. R. Co. v.
Verry, 48, Iowa, 458.
b
Sections 1310-1316. inclusive of the code
wherein they require railway companies connect
i n g with the Union Pacific Railway to transfer
their freight, passengers and express matter a t
Council Bluffs, is in conflict with the acts of con-
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SEC. 1311. Every railway corporation, which, fey its charter or
otherwise, has its terminus a t any point on the boundary or within t h e
limits of this state, or which has authority t o bridge or ferry t h e
Missouri river f o r the purpose of having a continuous line of its
railway and f o r connecting with other railways i n this state, is hereby
prohibited f r o m making any transfer of freights, passengers, or express
matters to or with any other railway corporation, either by delivering
or receiving t h e same a t any other place t h a n i n this state, at or near
its legal terminus; and every such corporation extending t o the bound
ary or within this state, or having authority t o bridge or ferry said
Missouri river, shall erect and maintain at or near its legal terminus
within t h e limits of this state, all its depots, stations, and other build
ings necessary f o r such transfer.
SEC. 1312. Every railway corporation which has heretofore made,
or which shall hereafter make, any contract with any municipal cor
poration i n this state, is hereby prohibited from, i n any manner,
violating any of t h e provisions of such contract; and every railway
corporation which has heretofore made, or which shall hereafter make,
any contract with any municipal corporation i n this state, is hereby
required t o perform each and all of t h e provisions of any and every
such contract, specifically as agreed therein. I n every case i n which
any such municipal corporation has complied with its obligations relat
i n g t o such contract at any stage of t h e progress of its fulfillment, so
f a r as i t has agreed t o do, such municipal corporation shall not be
required t o furnish any f u r t h e r tender or guarantee of compliance on
its part i n order t o secure its rights i n t h e courts; but i n ease anything
remains t o be done by such municipal corporation under such contract,
after t h e completion of t h e same on t h e part of the railway corpora
tion contracting therewith, t h e n it shall, after the enforced compliance
on the part of such corporation as herein after provided, be required
t o fully comply on its part.
SEC. 1313. I n case of a refusal of any railway corporation t o com
ply with t h e provisions of section thirteen hundred and ten of this
chapter, or its failure t o perform t h e duties required in the preceding
section, or their doing or having done any act at variance with such
performance or duties, then the municipal corporation affected thereby,
or with which t h e contract i n t h a t particular case was made, may, i n
a n action provided by mandamus, i n a n y court of record in the county
i n which such municipal corporation is situate, proceed against such
corporation so failing or refusing, and such corporation shall, on
proper proof, be required by such court t o perform all the duties
required by this and the three preceding sections, and said law pertain
i n g t o mandamus shall apply in such a case with the same force t h a t
it does i n all other cases, except as it is herein enlarged.

rees, approved, respectively, July 1, 1862, and in transit from one state i o another, upon rail
roads, operates as a regulation of commerce, and
a state statute prescribing such regulation is un
constitutional and void. Id.
St. J. à- C. B. R. Co., 45 Iowa, 338.
While the legislature of the state may regulate
The term "transfer" as employed in section
1310, refers to the act of removing freight,.pas the time and manner of making transfers of the
sengers and express matter, and is intended to subjects of commerce transported by railway car
cover the removal of cais, with their burdens riage, between points within its own limits, it
from one railroad to another, as well as the cannot impose any burden upon transportation
change of their burdens from the cars of one between points lying in different states. Id.
BECK, J., dissenting.
company into those of another. Id.
Any regulation of the transportation of goods
une 15,1866, and cannot, therefore, be enforced.
fThe
City of Council Bluff's v. The Kansas C.
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SEC. 1314. I n case any municipal corporation affected as before Proceedings to
coa
stated, or with which any such contract has been made, should n o t
"
desire t o seek the remedy given i n t h e last preceding section, i t may Same,' § 5.
proceed i n equity by the action of specific performance, i n any court
i n t h e county in which such municipal corporation is situate, and i n
case such court should find t h a t a contract had been made, it shall, b y
decree, require such company so violating or offering t o violate its
contract, or failing or refusing t o perform the provisions thereof, t o
specifically perform t h e same.
SEC. 1315. A n y court or judge i n this state t o whom application in junction,
shall be made, shall, at the suit of any municipal corporation as afore- S a m e ' 5 5 '
said, restrain by injunction t h e violation of any provisions of the five
preceding sections of this chapter, or of the provisions of any contract
as aforesaid; and i n such proceeding, it shall n o t be necessary f o r such
municipal corporation t o give bond.
SEC. 1316. T h e remedies provided f o r i n t h e two preceding sections Remedies not
shall n o t be construed to be exclusive, and any order, judgment, or
0".
decree made by any court i n pursuance of any provisions of t h e six
0
preceding sections, shall be enforced i n the usual manner.
(CHAPTER 6 8 , L A W S OF 1 8 7 4 . )
BATES OF FABE A N D FREIGHT.4

t o establish reasonable maximum rates of charges f o r t h e
transportation of freight and passengers on t h e different railroads
of this state. [Amendatory of Code, title X , chapter 5: " O f rail
ways. "J

A N ACT

Title,

SECTION 1. Be it enacted by the General Assembly of the State of CLASSIFICATION
Iowa, T h a t all railroad corporations organized or doing business i n this of raUroads state, their trustees, receivers, or lessees, under t h e laws or authority
thereof, shall be limited i n their maximum charges t o t h e rates of
compensatioii f o r the transportation of passengers and freight, which
are herein prescribed. All railroads i n this state shall be classified
according t o t h e gross amount of their respective annual earnings
within t h e state, per mile, f o r t h e preceding year, as follows: Class
" A " shall include all railroads whose gross annual earnings, per mile,
shall be four thousand ($4,000) or more. Class " B " shall include all
railroads whose gross annual earnings, per mile, shall be three thousand
dollars ($3,000) or any sum in excess thereof less t h a n four thousand
($4,000). Class "C 11 shall include all railroads whose gross annual
earnings, per mile, shall be less t h a n three thousand dollars ($3,000).
SEC. 2. All railroad corporations, according t o their classifications Maximum ratea
as herein prescribed, shall be limited t o compensation per mile f o r t h e o i fare*
transportation of any person, with ordinary baggage, n o t exceeding
one hundred pounds i n weight as follows: Class " A " three cents; class
" B " three and one-half cents; class "C" f o u r cents: Provided, T h a t no
such corporation shall charge, demand, or receive any greater compen
sation per mile f o r the transportation of children twelve years of age
or under, t h a n half the rates above prescribed: And provided, also, a
charge of ten cents may be added t o the fare of any passenger, when
c
d

See note (b) to section 1310, ante.
chapter is repealed by chapter 77, l a w s of 1878.
Except sections one, t w o an<l seven, this ®e e Post-
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the same is paid upon t h e cars, if a ticket might have been procured
within a reasonable time before the departure of t h e train.
(Sections three (3), f o u r (4), five (5) and six (6) repealed by chapter
77, laws of 1878.)
To MAKE ANNTIAI
S
EC. 7. I t shall be the duty of each railroad corporation operating
statement of re- a railroad in this state during the month of January, 1875, and each
emor.to g°v~
and every year thereafter, t o make and return t o the governor a state
ment of its gross receipts on its entire road within this state f o r the
year preceding and ending with the 31st day of December. Said
H O W verified.
statement shall be sworn t o by t h e president and superintendent of
the road i n this state, and shall contain a detailed statement of the
penalty f o r fail- entire receipts f o r transporting freight and passengers, and all other
u r e t o comply. SO urces of income of t h e road. A failure t o comply with the provis
ions of this section shall subject the corporation so failing, to a pena
o n e
Executive conn- % °f
hundred dollars per day, f o r each and every day after, such
cu to classify, report is due until it is made ; t o be recovered in an action in the name
of the state of Iowa, f o r t h e benefit of the school-fund. If the execuHf/c^sfica^^ tive council shall, on examination, be satisfied of t h e correctness of
'¡on.
said return, i t shall be their duty t o classify the different railroads in
this state as hereinbefore provided, and t h e governor, when there shall
be any change in classification, shall issue a certificate t o any corporaRates t o take
tion or corporations affected by such change, certifying t o them the
effect when.
A n d any change of
c l a s s t o which they are respectively assigned.
rates made by any railroad corporation pursuant t o any change of
classification ciassification, shall take effect and be i n force f r o m and after the 4th
code ;8§ laso! day of J u l y following such changes. The reports f r o m the railroad
corporations of this state f o r t h e year 1873, made pursuant to the pro
visions of section 1280 of the code, shall determine t h e classification of
each road f o r the year ending J u l y 3d, 1875.
(Sections 8, 9,10,11,12 ana 13 repealed by chapter 77, laws of 1875.)
(CHAPTER 7 7 , LAWS OF 1 8 7 8 . )
ESTABLISHING A B O A R D OF R A I L R O A D COMMISSIONERS.
Title.

t o repeal chapter 68, acts of the fifteenth general assembly,
and provide f o r t h e establishment of a board of railroad commis
sioners, and defining their duties and term of office.

A N ACT

PARTS OF CHAPTER
SECTION 1 . Be it enacted by the General Assembly of the State of
^ated*'A" re" I° w a > That chapter 68, of the acts of the fifteenth general assembly,
pea
'
excepting sections one, two, and seven thereof, be and t h e same is
hereby repealed, and t h e following be enacted:
Board t o eonSEC. 2. The governor, with t h e advice and consent of t h e execu6
ecfns^naft civil^ive council shall, before the first day of April next, appoint three
engineer.
competent persons (one of whom shall be a civil engineer), who shall
constitute a board of railroad commissioners, and who shall hold thèir
Term of office, offices from the date of their respective appointments, f o r t h e terms
of one, two and three years, respectively, f r o m the first day of April
next.
The governor shall, i n like manner, before the first day i n April of
each year thereafter, appoint a commissioner, t o continue i n office f o r
t h e term of three years f r o m said day; and i n case any vacancy occurs
i n the said board by resignation or otherwise, shall, i n the same man
ner, appoint a commissioner f o r t h e residue of the term, and may re-
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move such commissioners, and appoint others t o fill their vacancy a t
any time, i n t h e discretion of the governor and executive council. N o
person owning any bonds, stock or property i n any railroad company,
or who is i n t h e employment of, or w h o is i n any way or manner .pe
cuniarily interested i n any railroad corporation, shall be eligible t o
t h e office of railroad commissioner. Said commissioners shall be qual
ified electors of t h e state.
The commissioners shall, as nearly as practicable, be selected one
f r o m t h e eastern, one f r o m the central and one f r o m t h e western por
tions of the state.
SEC. 3. Said commissioners shall have the general supervision of
all railroads i n t h e state operated by steam, and shall inquire into any
neglect or violation of t h e laws of this state b y any railroad corpora
tion doing business therein, or by the officers, agents or employes,
thereof, and shall also f r o m time t o time carefully examine and in
spect the condition of each railroad i n the state, and of its equipment,
and the manner of its conduct and management, with reference t o the
public safety and convenience, and f o r the purpose of keeping t h e
several railroad companies advised as t o t h e safety of their bridges,
shall make a semi-annual examination of t h e same, and report their
condition t o t h e said companies.
And if any bridge shall be deemed unsafe by t h e commissioners,
they shall notify the railroad company immediately, and i t shall be
t h e duty of said railroad company t o repair and p u t i n good order
within ten days after receiving said notice, said bridge, and i n default
thereof, said commissioners are hereby authorized and empowered t o
stop and prevent said railroad company f r o m r u n n i n g or passing its
trains over said bridge, while i n its unsafe condition.
Whenever, i n t h e judgment of the railroad commissioners, i t ' s h a l l
appear t h a t any railroad corporation fails, i n any respect or particular,
t o comply with the terms of its charter or t h e laws of t h e state, or
whenever i n their judgment any repairs are necessary upon its road,
or any addition t o its rolling stock, or any addition t o or change of i t s
stations or station houses, or any change i n its rates of fare f o r trans
porting freight or passengers, or any change i n the mode of operating
its road and conducting its business is reasonable and expedient i n
order to promote the security, convenience and accommodation of t h e
public, said railroad commissioners shall inform such railroad corpora
tion of t h e improvements and changes which they adjudge t o be
proper, by a notice thereof i n writing to be served by leaving a copy
thereof, certified by the commissioners' clerk, with any station agent,
clerk, treasurer or any director of said corporation, and a report of t h e
proceedings shall be included i n the annual report of the commission
ers t o the legislature.
Nothing i n this section shall be construed as relieving a n y railroad
company f r o m their present responsibility or liability f o r damage t o
person or property.
SEC. 4. The said railroad commissioners shall, on or before t h e first
Monday i n December i n each year, make a report t o t h e governor of
their doings f o r the preceding year, containing such facts, statements
and explanations as will disclose the working of the system of railroad
transportation i n this state, and its relation t o t h e general business
and prosperity of the citizens of the state, and such suggestions and
recommendations i n respect thereto as may t o them seem appropriate.
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Said report shall also contain as t o every railroad corporation doing
business i n this state:
First. T h e amount of its capital stock.
Second. The amount of its preferred stock, if any, and the condi
tion of its preferment.
Third. The amount of its funded debt and the rate of interest.
Fourth. The amount of its floating debt.
Fifth. The cost and actual present cash value of its road and equip
ment, including permanent way, buildings and rolling stock, all real
estate used exclusively i n operating t h e road, and all fixtures and con
veniences f o r transacting its business.
Sixth. T h e estimated value of all other property owned by such
corporation, with a schedule of t h e same, not including lands granted
i n aid of its construction.
Seventh. T h e number of acres originally granted i n aid of con
struction of its road by the United States or by this state.
Eighth. Number of acres of such land remaining unsold.
Ninth. A list of its officers and directors, with their respective
places of residence.
Tenth. Such statistics of the road and of its transportation busi
ness f o r t h e year as may, i n t h e judgment of the commissioners, be
necessary and proper f o r the information of the general assembly, or
as may be required by the governor. Such report shall exhibit and
refer t o t h e condition of such corporation on the first day of J u l y of
each year, and the details of its transportation business transacted
during t h e year ending J u n e 30th.
Eleventh. The average amount of tonnage t h a t can be carried over
each road i n t h e state with an engine of given power.
Report of railS E C . 5. T o enable said commissioners t o make such a report, the
road companies. p r e s i ¿ e n t0 r managing officer of each railroad corporation doing busi
ness i n this state, shall annually make t o the said commissioners, on
t h e 15th day of the m o n t h of September, such returns, in the form
which they may prescribe, as will afford the information required f o r
their said official report; such returns shall be verified by the oath of
the officer making them; and any railroad corporation whose return
shall n o t be made as herein prescribed by the 15th day of September,
shall be liable t o a penalty of one hundred dollars f o r each and every
day a ft e r the 16th day of September t h a t such return shall be willfully
delayed or refused.
SEC. 6. The said commissioners shall hold their office i n the capítol,
Salary of com
missioners
or at some other suitable place i n the city of Des Moines. They shall
each receive a salary of three thousand dollars per annum, t o be paid
as the salaries of other state officers are paid, and shall be provided a t
the expense of t h e state with necessary office furniture and stationery,
and their sec
and they shall have authority t o appoint a secretary, who shall receive
retary.
a salary of fifteen hundred dollars per annum.
SEC. 7. Said commissioners and secretary shall be sworn t o the
andgivebona?' due and f a i t h f u l performance of t h e duties of their respective offices
before entering upon t h e discharge of t h e same, as prescribed in sec
tion 676 of the code, and n o person i n t h e employ of any railroad
corporation, or holding stock i n any railroad corporation, shall be
employed as secretary.
Bonds
Each of "said commissioners shall enter into bonds with security t o
be approved by the executive council, i n t h e sum of ten thousand
dollars, conditioned for the faithful performance of his duties.
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SEC. 8 . To provide a fund for the payment of the salaries and Salaries t o be
current expenses of the board of commissioners, they shall certify to J ^ B Y SPEEIAL
the executive council on or before the first day of January in each
year, the amount necessary to defray the same, which amount shall
be divided pro rata among the several railway corporations according
to the assessed valuation of their property in the state. The executive
council shall thereupon certify to the board of supervisors of each
county, the amount due from the several railway corporations located
and operated in said county and the board of supervisors shall cause
the same to be levied and collected as other taxes upon railway cor
porations, and the county treasurer shall account to the state for the
same as provided by law for other state funds.
SEC. 9 . The said commissioners shall have power, in the discharge POWERS IN e x of the duties of their office, to examine any of the books, papers, or
documents of any such corporation, or to examine under oath or pañíes,
otherwise any officer, director, agent, or employe of any such corpo
ration; they are empowered to issue subpoenas and administer oaths in
the same manner and with the same power to enforce obedience
thereto in the performance of their said duties, as belong and pertain
to courts of law in this state; and any person who may willfully
obstruct said commissioners in the performance of their duties, or
who may refuse to give any information within his possession that
may be required by said commissioners within the line of their duty
shall be deemed guilty of a misdemeanor, and shall be liable, on con
viction thereof, to a fine not exceeding one thousand dollars, in the
discretion of the court, the cost of such subpoenas and investigation
to be first paid by the state on the certificate of said commissioners.
SEC. 10. I t shall be the duty of any railroad corporation, when DUTIES of raiiwithin their power to do so, and upon reasonable notice, to furnish roartB ^ certaiu
suitable cars to any and all persons who may apply therefor, for the
transportation of any and all kinds of freight, and to receive and
transport such freight with all reasonable dispatch, and to provide
and keep suitable facilities for the receiving and handling the same at
any depot on the line of its road; and also to receive and transport in
like manner, the empty or loaded cars, furnished by any connecting
road, to be delivered at any station or stations on the line of its road,
to be loaded or discharged, or re-loaded and returned to the road so
connecting; and for compensation, it shall not demand or receive any
greater sum than is accepted by it from any other connecting rail
road, for a similar service.
'
SEC. 1 1 . N o railroad corporation shall charge, demand, or receive R
HALL not
0ADS S
from any person, company, or corporation, for the transportation of discriminate in
r a es
persons or property, or for any other service a greater sum than it
"
shall at the same time charge, demand, or receive from any other
person, company, or corporation for a like service from the same
place, or upon like condition and under similar circumstances, and all
concessions of rates, drawbacks, and contracts for special rates shall
be open to and allowed all persons, companies, and corporations alike,
at the same rate per ton per mile by car load upon like condition and
under similar circumstances, unless by reason of the extra, cost of
transportation per car load from a different point the same would be
unreasonable and inequitable, and shall charge no inore for transport
ing freight from any point on its line than a fair and just proportion
of the price it charges for the same kind of freight transported from
anj' other point.
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SEC. 12. N o railroad company shall charge, demand, or receive
charj^unrea-1 f r o m a n y person, company, or corporation an unreasonable price f o r
Bonabie rates, t h e transportation of persons or property, or f o r t h e handling or
storing of freight, or f o r t h e use of its cars, or f o r any privilege or
service afforded by it i n t h e transaction of its business as a railroad
corporation.
SEC. 13. A n y railroad corporation which shall violate any of the
10
Mon'o/pro^ " provisions of this act, as to the extortion or unjust discrimination,
act'0™8o i t h i s s h a l l forfeit f o r every such offense t o t h e person, company or corpora
tion aggrieved thereby, three times t h e actual damages sustained or
overcharges paid by t h e said party aggrieved, together with the cost
of suit, and a reasonable attorney's fee t o be fixed by the court, and if
an appeal be taken f r o m t h e judgment or any part thereof, it shall be
the duty of the appellate court t o include i n t h e judgment an addi
tional reasonable attorney's fee f o r services in t h e appellate court or
courts, t o be recovered i n a civil action therefor. And in all cases
where complaint shall be made, in accordance with t h e provisions of
section 15, hereinafter provided, t h a t an unreasonable charge is made,
t h e commissioners shall require a modified charge f o r t h e service ren
dered, such as they shall deem t o be reasonable, and all cases of a fail
ure t o comply with t h e recommendation of the commissioners shall be
embodied i n the report of the commissioners t o the legislature; and
t h e same shall apply t o any unjust discrimination, extortion, or over
charge by said company, or other violation of. law.
SEC. 14. Upon t h e occurrence of any serious accident upon a railr
c a l e o f acci'-a
? a d which shall result i n personal injury, or loss of life, t h e corporadent.
tion operating the road upon which the accident occurred shall give im
mediate notice thereof t o the commissioners whose duty i t shall be, if
they deem it necessary, t o investigate the same, and promptly report
t o t h e governor the extent of the personal injuries, or loss of life, and
whether t h e same was t h e result of the mismanagement or neglect of
t h e corporation on whose line t h e injury or loss of life occurred.
Proviso.
Provided, T h a t such report shall n o t be evidence or referred t o i n
any case i n any court.
SEC. 15. I t shall be t h e duty of said commissioners upon the com?at!?byacom- ° ' plaint and application of the mayor and aldermen of any city or the
com'ialntV11 m a y o r and council of any incorporated town, or t h e trustees of any
mayor, etc.,
township, t o make a n examination of the rate of passenger fare or
freight tariff charged by any railroad company, and of t h e condition
or operation of any railroad, any part of whose location lies within the
limits of such city, town or township, and if twenty-five or more legal
voters i n any city or township shall, by petition i n writing, request t h e
mayor and aldermen of such city or the trustees of such township, t o
make the said complaint and application, and t h e mayor and aldermen,
or the trustees, refuse of decline t o comply with the prayer of t h e peti
tion, they shall state t h e reason f o r such non-compliance i n writing
upon the petition, and return the same t o t h e petitioners; and the
petitioners may thereupon, within ten days f r o m t h e date of such
refusal and return, present such petition t o said commissioners, and
said commissioners, shall if upon due inquiry and hearing of
the petitioners they t h i n k the public good demands t h e examina
tion, proceed t o make i t i n the same manner as if called upon by the
o r o n petition
mayor and alderman of any city, or the trustees of any township,
citizens'/ flTe Before proceeding t o make such examination, in accordance with such
application or petition, said commissioners shall give t o the petitioners
N o railroad

C h a p . 5.]

RAILROADS.

353

and the corporation reasonable notice, i n writing, of t h e time and place
of entering upon t h e same. I f , upon such an examination, i t shall
appear t o said commissioners t h a t t h e complaint alleged by t h e appli
cants or petitioners is well founded, they shall so adjudge, and shall
inform t h e corporation operating such railroad of their adjudication
within t e n days, and shall also report their doings t o t h e governor, as
provided i n t h e f o u r t h section of this act.
S e c . 1 6 . I n t h e construction of this act, t h e phrase railroad shall Phrases " raiibe construed t o include all railroads and railways,operated by steam, r o a d "
and whether operated by t h e corporation owning t h e m or by other
^'/aat"0r°ai!
c o r p o r a lon
corporations or otherwise. T h e phrase railroad corporation shall
"
be construed t o mean the corporation which constructs, maintains
or operates a railroad operated by steam power.
S e c . 17. N o t h i n g i n this act shall be construed t o estop or hinder T h e s e p r o vieany persons or corporations f r o m bringing suit against any railroad dcr^ny'suit1™"
company f o r any violation of any of t h e laws of this state f o r t h e gov- against railroad
ernment of railroads.
oompany.
S e c . 1 8 . All acts or parts of acts inconsistent with this act are Repealing
hereby repealed.
clause.
(Took .effect by publication i n newspapers March 26, 1878.)
OF ASSESSMENT AND TAXATION.
S e c . 1 3 1 7 . O n t h e first Monday of March i n each year, t h e execu- Executive countive council shall assess all t h e property of each railway corporation
^ asaees^
i n this state, excepting t h e lands, lots and other real estate belonging u.Â. ' '
thereto n o t used i n the operation of any railway.®
Sec. 1318. T h e president, vice-president, or general superintendent, officers to furand such other officers as such council may designate of a n y corporapaiement;
tion operating any railway i n this state, shall f u r n i s h said council on contain! a
or before the fifteenth day of February i n each year, a statement, same,s 2.
signed and sworn t o by one of such officers, showing i n detail f o r t h e
year ending on January t h e first preceding:
1. The whole number of miles owned, operated or leased in t h e
state by such corporation making t h e return, and t h e value thereof
per mile, with a detailed statement of all property of every kind, and
the value, located i n each county i n the state;
2. Also a detailed statement of t h e number and t h e value thereof
of engines, passenger, mail, express, baggage, f r e i g h t and other cars,
or property used i n operating or repairing such railway i n this state ;
and on railways which are part of lines extending beyond t h e limits
of this state, t h e return shall show the actual amount of rolling stock
i n use on t h e corporation's line i n the state during t h e year f o r which
return is made.
The return shall show t h e amount of rolling stock, t h e gross earn
ings of t h e entire railway, and t h e gross earnings of t h e same i n this
state, and all property designated i n the next section, and such other
facts as such council may, i n writing, require. I f such officers fail t o
make such statement, said council shall proceed t o assess t h e property
• The bridge across the Mississippi river at
Davenport being owned exclusively by the United States, and although used by the C., R. I.
& P. R. Co., which company paid half the cost
thereof, is not taxable either wholly or in part to

23

the company, and the city of Davenport has no
power to levy any tax thereon. The C., R. I.
<& P. R. Co.. v. The City of Davenport, 51
Iowa, 451.

«
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of the corporation so failing, adding thirty per cent to the assessable
value thereof.
(CHAPTER 1 1 4 , LAWS OF 1 8 7 8 . )
TAXATION OF SLEEPING AND DINING CAES.
Title.

Code, § 1318,
amended.
Railroad com
p a n y shall re
t u r n n u m b e r of
sleeping a n d
dining cars
used.

Executive coun
cil shall assess
t h e same.

Manner of
assessment.

How assess
ment ma d e a n d
value ascer
tained.
Same, § 8,

AN ACT to tax sleeping and dining cars, amending section 1318, chap
ter five, title ten of the code.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That in addition to the matters required to be contained in the
statement provided for in section 1318 of the code, such statement
shall show the number of sleeping and dining cars not owned by such
corporation, but used by it in operating its railway in this state during
each month of the year for which the return is made, and also the
number of miles each month that said cars have been run or operated
on such railway within the state, and the total number of miles that
said cars have been run or operated each month within and without
the state.
SEC. 2. The executive council shall, at the time of the assessment
of other railway property for taxation, assess for taxation the average
number of cars so used by such corporation each month, and the
assessed value of said cars shall bear the same proportion to the entire
value thereof, that the monthly average number of miles that such
cars have been run or operated within the state shall bear to the
monthly average number of miles that such cars have been used or
operated within and without the state; such valuation shall be in the
same ratio as that of the property of individuals.
SEC. 3. The executive council shall, as provided by sections 1318
and 1319 of the code, first assess the value of the property of the cor
poration using sleeping and dining cars not owned by such corpora
tion, and shall then add to such valuation, the amount of the assessed
valuation of said sleeping and dining cars, made as hereinbefore pro
vided, and such aggregate amount shall constitute and be considered
the assessed value of the property of such corporation for the purposes
of taxation.
Approved March 25,1878.
SEC. 1319. The said property shall be valued at its true cash value,
and such assessment shall be made upon the entire railway within the
state, and shall include the right of way, road-bed, bridges, culverts,
rolling-stock, depots, station-grounds, shops, buildings, gravel beds,
and all other property, real and personal, exclusively used in the oper
ation of such railway. I n assessing said railway and its equipments,
said council shall take into consideration the gross earnings per mile
for the year ending January the first, preceding, and any and all other
matters necessary to enable said council to make a just and equitable
assessment of said railway property. If a part of any railway is with
out this state, then, in estimating the value of its rolling-stock and
movable property, they shall take into consideration the proportion
which the business of that part of the railway lying within the state
bears to the business of the railway without the state; such valuation
shall be in the same ratio as that of the property of individuals.
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SEC. 1320. On or before the twenty-fifth day of March in each
year, said council shall transmit to the county auditor of each county
through which any railway may run, a statement showing the length
of the main track of such railway within the county, and the assessed
value per mile of the same as fixed by a pro rata distribution per mile
of the assessed value of the whole property named in the preceding
section. Said statement shall be entered on the proper record of the
county.
SEC. 1321. A t the first meeting of the board of supervisors held
after said statement is received by the county auditor, they shall make,
and cause the same to be entered in the proper record, an order, stat
ing and declaring the length of the main track, and the assessed value
of such railway lying in each city, town, township or lesser taxing
district in their county through which said railway runs, as fixed by
the executive council, which shall constitute the taxable value of said
property for taxable purposes, and the taxes on said property when
collected by the county treasurer shall be paid over to the persons or
corporations entitled thereto as other taxes, and the county auditor
shall transmit a copy of said order to the city council or trustees of
such city, incorporated town or township.
SEC. 132S. All such railway property shall be taxable upon said
assessment at the same rates, by the same officers, and for the same
purposes as the property of individuals within such counties, cities,
towns, townships and lesser taxing districts.
SEC. 1323. The provisions of this chapter in relation to transport
ing of passengers, shall not apply to any railway in this state until
the gross earnings of the preceding year, reckoning from the first day
of January of each year, shall equal or exceed the sum of four thous
and dollars per mile average for all the miles of road operated during
the whole of that preceding year.

3 5 5

Statement sent
auditor of each
county.
Same, § 4.
Amended b y C h .
153, 16 G . A.

Duty of auditor,
board of super
visors, and
county treas
urer.
Same, § 5.

Taxes levied.
Same, § 6.

Shall n o t apply

( C H A P T E R 6 8 , L A W S OF 1 8 7 6 . )
E A I L E O A D S , EXPRESS A N D T E L E GRAPH COMPANIES.

AN ACT to facilitate business with railroads, express and telegraph Tiüe>
companies. [Additional to Code, chapter five, title X : " O f
railways."]
S E C T I O N 1 . Be it enacted by the General Assembly of the State of SHAII K«EP OSICE
Iowa, That all railroads terminating in Iowa, shall establish and main- ®toic^'tnvenient
tain at such terminus, general freight and passenger offices (and P ° m "
express and telegraph offices, when operating an independent express
or telegraph company), at localities accessible and convenient to the
public, and there keep for sale tickets over their respective roads, and
in advertising, correctly set forth their true connections, starting or
terminal points, time tables and freight tariffs, affording correct
information to the business and traveling public.
S E C . 2 . If any officer, agent, employe or lessee engaged in operat- Not complying
ing any railroad, express company or telegraph line, terminating in or ^'be^Yshii.
operated within the state of Iowa, shall refuse or neglect to comply
with any of the provisions or requirements of section one (1) of this
act, he shall be deemed guilty of a misdemeanor, and upon conviction
thereof, shall be fined in a sum not exceeding five hundred dollars,
and may be imprisoned not more than six months.
(Took effect by publication in newspapers March 15,1876).
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( C H A P T E R 1 1 8 , L A W S OF 1 8 7 6 . )
RELATING TO THE RE-LOCATION OF RAILROADS.
Title.
Railroad com
pany seeking to
change shall file
petition in dis
trict or circuit
court.

Who shall be
defendants.

Notice.

Before change
can be made,
railroad com
pany must re
pay moEeys and
return property.

With consent of
lien-holders.

Court shall
make order.

AN ACT to authorize the re-location of railroads.
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, Any railroad company desiring to change or remove the line of
its road, after the same has been permanently located and constructed,
may for that purpose file a petition in the district'or circuit court in
any one of the counties wherein the change or removal is proposed to
be made, describing with convenient accuracy that portion of its line
of road which said, company seeks to have changed or removed, and
asking the court to grant the right or authority to make such change
or removal. To this suit, all trustees, mortgagees, or other lien
holders, and all townships, cities, and counties which have aided by
taxation to build the road, must be made defendants by service of
original notice, in the time and manner as provided by law for service
of original notices.
SEC. 2. I n addition to the foregoing notice, a public notice to all
whom it may concern, of the time of filing such petition, and of the
object thereof and of the term of court at which the application for
authority to make the change will be made, and requiring all persons
desiring the repayment of money or the return of property, as in this
act contemplated, to appear at such court and make good their claim
therefor, must be published in a newspaper printed in each county,
wherein the change is to be made, for a period of ten successive weeks
before the term of court at which the application is to be made. The
court may order any additional notice or publication that it may
deem proper.
SEC. 3. But no railroad company shall be allowed to change or
remove the line of its road after its permanent location and construc
tion, without repaying to the proper parties all moneys, and restoring
all property, or its value, which were given or donated to the company
building the same, exclusively in consideration of the said railroads
being located and constructed on such line, nor without first pro
curing the proper consent of all parties having liens upon said rail
road; and also of any township, city, or county that has by taxation
or by the issuing of bonds contributed money to aid in the con
struction thereof: provided, that the consent of such township, city,
or county shall be necessary with reference only to the change to be
made within its own territorial limits.
SEC. 4. If the court is satisfied that due and proper notice has
been given, and that the consent of the proper parties, as herein con
templated, has been duly obtained, it shall order and adjudge in favor
of all persons who have appeared and established their claims thereto,
the repayment of all moneys, and the return of all property, or its
value, which were given or donated to the company exclusively in
consideration of the roads being located on the line from which it is
proposed to make the removal, and shall declare and adjudge all per
sons not so appearing and establishing their claims as aforesaid, for
ever thereafter debarred and estopped from setting u p or asserting the
same. The court may, if the public interest demand it, make an
order authorizing the railroad company to change or remove the loca-
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tion of its road, as asked for in the petition, but such order must be
on the condition that all claims for the repayment of money, or the
return of property, which may be allowed by the court, as herein
provided, shall be first paid or satisfied.
SEO. 5. All mortgage liens or other incumbrances on the line of
road which the company is authorized by the court to change, shall
be and remain valid liens and incumbrances on the line of road to
which the change is made, and shall take priority of all other liens
and incumbrances upon such new line of road.
SEC. 6. For the purpose of this act, the trustees of -each township
shall be served with notice, and shall be authorized to represent ana
act for their respective townships: provided, that no vested right of
any person or persons, living on and along the line of any railroad
removed under the provisions of this act, snail be defeated or affected
by this act; and provided further, that the provisions of this act shall
apply only to such railroads as were constructed prior to the year one
thousand eight hundred and sixty-six.
SEC. 7. That when any railroad company shall take u p their track
and re-locate the same under the provisions of this act, shall fill u p
the cuts and level down the banks, or cause the same to be done,
within two years from the time of taking up such track.
Approved March 15,1876.

Effect of re
moval on liens,
mortgages, etc.

Township trus
tees t o appear
f o r their re
spective town
ships*
Proviso.
T o w h a t roads
this shall apply.

Guts t o b e filled
and banks lev
eled upon re
moval.

(CHAPTER 1 5 2 , L A W S OF 1 8 7 8 . )
EE-LOCATION O F BAILROADS.

Asr ACT to exempt certain railroads from the operation of section 7, Tltle .
of chapter 118, of the laws of the sixteenth general assembly.
SECTION" 1 . Be it enacted by the General Assembly of the State of 8 E C T I O N c h a p Iowa, That the provisions of section seven (7), of chapter 118, of the n J t t o V V ^ '
laws of the sixteenth general assembly, shall not apply to any rail- roads
certain rail^
road which has its initial point at any town upon the Missississippi
river, and which had in the year 1859, sixty-three miles and no more
of completed track from such initial point, and provided that the
exemption from the provisions of said section shall only apply a dis
tance of sixty-three miles from the initial point of any such railroad.
Approved March 25, 1878.
(Took effect by publication in newspapers, April 5, 1878.)
(CHAPTER

191,

LAWS OF

1880.)

RELATIVE TO CONDEMNATION O F R E A L ESTATE.

AN ACT to provide for the condemnation of real estate for channels
and ditches, for the drainage and better protection of the right of Tiae "
way and road bed of railroads.
SECTION 1 .
Be it enacted by the General Assembly of the State of R
Iowa, That m all cases where any railroad corporation, organized nies m a y ° ° m p a "
under the laws of this state or any other state, owning or operating a breams!"1
line of railroad within this state would have the right at this time, by
procuring the right of way from the land owner to dig a channel or
cut a ditch in such manner as to change and straighten the course of
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a stream too frequently crossed by its road, or to protect the right of
way and road bed, or promote the safety and convenience of the oper
ation of the road, such railroad company may condemn the right of
way as provided in the next section.
SEC. 2. Any such railroad corporation desiring the right of way
for any of the purposes contemplated in the preceding section, where
its officers and the land owner cannot agree upon the compensation
to be paid him, or when he refuses to grant the right of way, may
cause to be condemned of land belonging to such person a strip or
belt of such reasonable width as may be necessary for the channel or
ditch so desired, by pursuing in all respects, as near as may be, and so
far as applicable, the provisions of law for the condemnation of real
estate for right of way for said railroads, as provided in sections 1241,
1 2 4 2 , 1 2 4 3 , 1 2 4 4 , 1 2 4 5 , 1 2 4 6 , 1 2 4 7 , 1 2 4 8 , 1 2 4 9 , 1 2 5 0 , 1 2 5 1 , 1 2 5 2 and
1253, of the code of 1873.
SEC. 3. Either party may appeal from such assessment in the man
ner provided for appeals from the assessment of the sheriff's jury i n
the condemnation of real estate for right of way for railroads, and
sections 1254,1255,1256,1257, 1258 and 1259 of the code shall be
applicable to such appeals.
SEC. 4. The true intent of this act is, not to create in favor of a
railroad corporation any additional right to divert a water course from
its natural channel, but simply to give the right to condemn the land
necessary for the right of way in all cases where by conveyance to the
railroad corporation it would have the right to dig such channels or
ditches:
Provided, That nothing herein shall permit any railroad company
to turn the channel of any stream off of any cultivated, or pasture or
meadow lands, where said stream only touches said lands at one point,
unless it be by the consent of the owner of said land.
(Took effect by publication in newspapers, April 6, 1880.)
(CHAPTER 1 2 3 , LAWS OF 1 8 7 6 . )
RELATING TO TAXES I N AID OF BAILKOADS.

xitie.
Who may aid in
construction.

Duty of truetees, or council
ou presentation
of petition by a
majority of tax
payers.

AN ACT to enable township[s] and incorporated towns and cities to
aid in the construction of railroads.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That it shall be lawful for any township, incorporated town or
city to aid in the construction of any projected railroad in this state,
as hereinafter provided.'
SEC. 2. Whenever a petition shall be presented to the council or
trustees of any incorporated town or city, or trustees of any township,
signed by a majority of the resident freehold tax payers cf such town
ship, incorporated city or town, asking that the question of aiding i n
the construction of any railroad be submitted to the voters thereof, it
shall be the duty of the trustees or council of such incorporated town

' Chapter 102 of the laws of 1870, providing,
substantially as this act does, for the taxation
of townships, incorporated towns and cities, to
aid in the construction of railroads was held t o
be not in conflict with any clause of the state
constitution. Overruling Hanson v. Vernon, 27

Iowa, 28. Stewart v. The Board of Supervisors
of Polk County, 30 Id., 9. BECK, J . , dissenting,
Followed in McGregor <è S. G. R. Co. v. Birdsail, Id., 2-54. See Howard v. Quinby et al., 44
Id., 385.
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or city, or trustees of such township, to immediately give notice of a
special election, by publication in some newspaper published i n the
county, if any be published therein, and also by posting said notice in
five public places in such township, incorporated city or town, at least
[ten] days before said election, which notice shall specify the time and Notice to
place of holding said election, the line of railroad proposed to be aided,
by
the rate per centum of tax to be levied, and whether the entire per ch. IU, is a. A.
centum voted is to be collected in one year, or one-half collected the
first year and one-half the following year; and the amount of work
upon said proposed railroad line required to be completed before said
tax shall be paid to the railroad company, and where the same shall
be performed, and to what point said road shall be fully completed
and any other conditions which shall be performed before such tax
shall become due, collectible and payable; and in no case shall such
tax become due, collectible or payable until the road is fully completed
t o such point as mentioned in the notice. A t such election the ques- Eleotion .
tion of taxation shall be submitted, and if [a majority] of the votes questi ons to be
polled be " for taxation," then the recorder of the incorporated town, Am™aedby ch.
the city clerk, township clerk, or clerk of said election, shall forth- IB7, T
I G. A.
with certify to the county auditor the rate per centum of tax thus Certiflcate .
voted by such township, incorporated town or city, the year or years
during which the same is to be collected and the time and terms upon
which the same, when collected, is to be paid to the railroad company,
under the conditions and stipulations in the said notice, together with
an exact copy of the notice, under which such election was held;
which said county auditor shall at once cause to be recorded in the
office of the recorder of deeds of the county.
W h e n such certificate shall have been made and recorded, the board D u t y of board
of supervisors of the county shall at the time of levying the ordinary o £ supervisors,
taxes next following, levy such taxes as are voted under the provisions
of this act as shown by said certificate, and cause the same to be
placed on the tax lists of the proper township, incorporated city or
town, indicating in their order thereupon when and in what propor
tion the same are to be collected, and upon what conditions the same
are to be paid to the railroad company, a certified copy of which said
order shall accompany the tax lists.
Said taxes shall be collected at the time or times specified in said Co)leotlon of
order in the same manner, and be subject to the same penalties for taxes,
non-payment after they are collectible as other taxes, or as may be
stated in the petition asking said election.
SEO. 3. The stipulations and conditions contained in the said no- Nolioe m u a t
tices must conform to those set forth in the petition, as the same is conform t o
presented to the trustees of the township, or trustees or council of the petltlon "
incorporated city or town where the said taxes are proposed to be
voted, and the aggregate amount of tax to be voted or levied under
the provisions of this act in any township, incorporated town or city, Maximllm e r
shall not exceed five per centum of the assessed value of the property cent'Slaxfer
therein respectively.
SEC. 4. The moneys collected under the provisions of this act shall Money t o b e
be paid out by the county treasurer to the treasurer of the railroad ^ w h e n .h o w
company, for whom the same was voted, upon the orders of the presi
dent or managing director thereof, at any time after the trustees of
such township, or trustees or council of such incorporated town or city
voting such tax, or a majority of them shall have certified to the county
treasurer that the conditions required of the railroad company and set
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forth in the notice for the special election at which the tax was voted
have been complied with. And it is hereby made the duty of said
township trustees, or trustees or council of such incorporated town or
city, when the said conditions have been complied with sufficiently to
entitle the said railroad company to the amount of such orders, or
when the said conditions are fully complied with and performed on the
part of the railroad company, to make such certificate.
SEC. 5. I t shall be the duty of the county treasurer when required,
in addition to a tax receipt to issue to each tax payer, on his payment
of taxes voted in aid of a railroad company under the provisions of
this act, a certificate showing the amount of tax by him paid in aid of
said railroad company, and when the same was paid, and he shall be
entitled to charge and receive as compensation therefor, the sum of
twenty-five cents for each certificate so by him issued.
Said certificates are hereby made assignable, and when presented by
any person holding the legal title thereto to the president, managing
director, treasurer, or secretary of the railroad company receiving the
taxes paid as shown by said certificate, in amount snowing the sum of
one hundred dollars or more of taxes to have been paid for said rail
road company, it shall be and is hereby made the duty of said railroad
company to issue or cause to be issued to said person the amount of
stock covered by said certificate or certificates, and if the taxes paid as
shown by said certificate or certificates amount in the aggregate to more
or less than any certain number of shares of said stock, then the holder
aforesaid of such certificate or certificates shall be entitled to receive
of said stock the number of shares next greater than the amount cov
ered by said certificates, upon making u p the deficiency in money or
tendering the same with the said certificates the said stock to be esti
mated for the purposes hereof at its par value.
SEC. 6. The board of directors of any railroad company receiving
taxes voted in aid thereof under the provisions of this act or those
members thereof or either of them, who shall vote to bond, mortgage,
or in any manner encumber said road to an amount, if the same be a
railroad of three feet guage, to exceed the sum of eight thousand dol
lars per mile, and if of the ordinary four feet eight and one-half inch
guage, to exceed the sum of sixteen thousand dollars per mile, not in
cluding in either case any debt for ordinary operating expenses, shall
be liable to the stock-holders or either of them, for double the amount,
estimated at its par value of the stock by him or her held, if the same
should be rendered of less value or lost thereby.
SEC. 7. Should the taxes voted in aid of any railroad under the
provisions of this act remain in the treasury more than two years
after the same have been collected, the right to them by the railroad
company shall be considered forfeited; and the persons paying the said
taxes shall be entitled to receive from the county treasurer the amount
by them paid to the said railroad company, in which case the persons
paying the said taxes shall be entitled to receive back only their
proper pro rata share thereof remaining.
SEC. 8. [Nothing contained in this act shall preclude any taxpayer
who may contract with a railroad company for which taxes shall have
been, or may thereafter be, voted under the provisions of this act, to
pay his tax thus voted, or any part thereof, in labor upon the line of
its road, or in material for its construction, or supplies furnished, or
money paid for the construction of the road, in pursuance of the
terms' and conditions stipulated in the notices of election, in lieu of a
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payment t o the county treasurer, from presenting t o t h e county treas- present receipts
urer a receipt f r o m said railroad company, duly signed by the presi- ^ ^ u n t y treas "
dent or managing director, specifying the amount of such payment,
and having the same credited by the county treasurer on his tax in BoardB of s n .
aid of said railroad, with the effect in all respects as though t h e same pervisors to
was paid in money to the said county treasurer; and when such re- ceîpts in settle^"
ceipts have been presented and thus credited by t h e county treasurer, ment with trea»they shall have the same force and validity in his settlement with t h e 6 '
board of supervisors as the orders from the railroad company provided
f o r i n section four (4) hereof.]®
(CHAPTER 1 7 8 , L A W S OF 1 8 7 8 . )
VOTING AID I N T H E CONSTRUCTION OF RAILROADS.
A N ACT to

amend chapter 123 of t h e laws of the sixteenth general
assembly relating t o taxes in aid of railroads, which is entitled,
" A n act t o enable townships and incorporated towns and cities t o
aid i n t h e construction of railroads."

TÍU«.

SECTION 1 . Be it enacted by the General Assembly of the State of HOW»IDM»YBE
Iowa, That i t shall be lawful f o r any township, incorporated town or B1*™*
city to aid in the construction of any projected railroad i n thi3 state
as hereinafter provided.
SEC. 2. Whenever i t shall be proposed i n t h e petition and notice, F l r s t m o r t g a g o
which are provided i n section 2 of chapter 123 of the laws of sixteenth bonds.
general assembly, to issue 1st mortgage bonds n o t exceeding i n amount
the limit established i n section 6 of said act, i n lieu of stock as pro
vided i n section 5 of said act, i t shall be lawful t o issue said bonds of
the denomination of one hundred dollars i n t h e same manner as is
provided f o r the issue of stock i n said act.
SEC. 3. Whenever i t is proposed t o issue bonds i n lieu of stock as petition ana
j
Bh4U
aforesaid, the petition and notice shall state t h e amount of bonds per
mile of road to be issued, the per centum of interest, and time of t h e
payment of the interest and principal of the bonds.
(Took effect by publication i n newspapers, April 4,1878.)
(CHAPTER 8 7 , L A W S OF 1 8 7 8 . )
CANCELLATION OF TAXES YOTED I N A I D OF RAILROADS.

AN ACT requiring the boards of supervisors t o cancel t h e unpaid taxes Tltl9#
voted in aid of railroads, between the first day of January, 1868,
and t h e first day of January, 1875.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, T h a t wherever any taxes have been voted or levied upon t h e
real or personal property i n any township, city, or town i n any county
in this state t o aid i n the construction of any railroad since t h e
first day of January, 1868, and prior to t h e first day of January,
1875, under and by the. authority of any law enacted by the general
assembly of the state of Iowa, and where t h e railroad i n aid of which
said taxes were voted or levied has n o t been built or completed or op
erated into or through such township, city, or town, and any of said
taxes so levied have not been paid, i t shall be the duty of the board of
supervisors of the county where such taxes have been voted and levied
« S e e Merrill

v. Webster et al50

Iowa, 61.

Tax voted to aid
railroads not
yet completed.
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and still remain on the tax books of said county or counties at their
first regular meeting, after the taking effect of this act [or any regular
session thereafter], to cause the same to be canceled and stricken from
the tax books of such county; and all liens created by said tax shall be
removed, canceled and satisfied by such cancellation.
Provided, That the foregoing provisions shall in no manner affect
actions which may be now pending for the recovery of taxes hereto
fore voted and levied in aid of railroads.
(Took effect by publication in newspapers March 30,1878.)
(CHAPTER 1 6 9 , L A W S OF 1 8 8 0 . )
S L E E P I N G CABS.

Title.
Railroad and
sleeping-car
companies must
establish and
keep open ticket
offices.

Punishment for
refusal or negleot.

AN ACT to facilitate business with railroad and sleeping car companies
running or operating sleeping cars on lines terminating in this state.
SECTION" 1 . Be it enacted by the General Assembly of the State of
Iowa, That all railroad and sleeping car companies, running or opera
ting sleepers or sleeping cars within this state, upon railroads termin
ating therein, shall establish, maintain, and keep open to the public at
such termini, ticket offices, at accessible and convenient places, in
which they shall keep a diagram of the berths and state-rooms in such
sleepers or sleeping cars, and shall at all times, during the daytime,
keep such offices open for the sale of tickets for such berths and state
rooms.
SEC. 2. If any officer, agent, employe, or lessee, engaged in opera
ting any sleeper or sleeping car line, terminating or operated within
the state of Iowa, shall refuse or neglect to comply with any of the
provisions or requirements of this act, he shall be deemed guilty of a
misdemeanor, and, upon conviction thereof, shall be fined in a sum
not exceeding five hundred dollars, and may be imprisoned not more
than six months.
(Took effect by publication in newspapers, April 3,1880.)
(CHAPTER 1 9 2 , L A W S OF 1 8 8 0 . )
T A X E S VOTED I K A I D OF RAILROADS.

Titto.

Taxes forfeited
when railroad
not constructed
i n two years.

AN ACT relating to taxes voted in aid of the construction of railways
under chapter 123 of the acts of the sixteenth general assembly,
and chapter 157 of the acts of the seventeenth general assembly
of the state of Iowa, and supplemental thereto.
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That whenever any taxes have been voted and levied upon the
property of any township, city or town in any county in this state
under the provisions of chapter 123 of the acts of the sixteenth gen
eral assembly, and chapter 157 of the acts of the seventeenth general
assembly, to aid in the construction of any railway within this state,
and the work of construction of the said railway shall not have been
in good faith commenced in said township, or in the adjoining town
ship, when the line of said railway does not pass through such town
ship, within two years from the date of the time when such taxes
were voted, the right of such company to any such taxes shall be
declared to be forfeited, and the board of supervisors of such county
shall abate and cancel such tax on the tax books of the county, and
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refund any taxes in the treasury of the county that have been paid
into such treasury to the person paying the same. The provisions of
this section are intended to cover all cases where taxes have been voted
and no time was stated in the notice of such election when the work"
was to be commenced.
SEC. 2. W h e n taxes have been voted and levied to aid in the con1
struction of any railway within this state by any township, town or
city, under and by virtue of the provisions of the acts of the general
assembly referred to in section 1 of this act, and such railway com
pany shall have neglected for the space of six months to comply with
the terms of the notice and petition under which such taxes have been
voted, and such fact shall be certified to the board of supervisors of
the county wherein such taxes were voted, by the trustees of the
township or town, or city council, it is hereby made the duty of the
board of supervisors of such county to abate and cancel all such taxes
on the tax books of the county, and refund any money in the county
treasury to the persons who may have paid the same.
(Took effect by publication in newspapers, April 3,1880.)

3 6 3

T a x e s canceled
i n case of neg
lect of c o m p a n y
t o comply with
terms.

(CHAPTER 1 8 6 , L A W S OF 1880.)
R A I L R O A D COMPANIES T O HECORD E V I D E N C E O F T I T L E T O L A N D S .

AN ACT to require railroad companies holding lands by grant, to place T1Ue.
evidence of their title to such lands on record.
SECTION 1 .
Be it enacted by the General Assembly of the State of L a n d - g r a n t rail*
d companies
Iowa, That each and every railroad company which owns or claims to tr oo arecord
own lands in the state of Iowa granted by the government of the t o l a n d g r adeeds,
nted.
United States or the State of Iowa, to aid it in the construction of its
railroad where i t has not already done so, shall place on file and cause
the same to be recorded within three months after the taking effect of
this act, .in each county wherein the lands so granted are situated,
evidence of its title or claim of title, whether the same shall consist
of patents from the United States or certificates from the secretary of
the interior or governor of the state of Iowa, or the proper land office
of the United States or state of Iowa. Where no patent was issued, W h e n n o p a t e n t
certifi
reference shall be made in said certificate to the act or acts of con issued
cate t o r e f e r t o
gress, and the acts of the legislature of the state of Iowa, granting act m a k i n g
such lands, giving the date of said acts, and date of their approval un g r a n t .
der which claim of title is made: provided, that where the certificate
of the secretary of the interior or the patents, as the case may be,
contain lands situated in more than one county, that the register of L a n d s i n m o r e
han one
the state land office shall, upon the application of any railroad com tcounty,
lists t o
pany or grantee prepare and furnish to be recorded, as aforesaid, a list b e m a d e .
of all the lands situated in any one county, so granted, patented, or
certified; and when so recorded, said records, or a duly authenticated
copy thereof, may be introduced in any court as evidence, as provided
in section 3702 of the code.
SEC. 2. Such evidence of title shall be filed with the recorder of Evidence of title
deeds of the county in whch the lands are situated, and it shall be the recorded.
duty of the recorder to record the same, and shall place an abstract D u t y of
thereof upon the index of deeds, so as to show the evidence of title, recorder*
and the evidence thereof shall be constructive notice to all persons, as Constructive
provided i n other cases of entries upon said index, and the recorder notice of title.
shall receive the same fees as for. recording other instruments.
Approved, March 27,1880.
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(CHAPTER 1 2 8 , L A W S OF 1 8 8 0 . )
RELATIVE TO FOREIGN RAILROAD COMPANIES.
Title.

AN ACT to authorize railroad companies organized in other states to
extend their railroads into this state.

Railroads or
ganized in other
Btates by filing
a copy of arti
cles of incorpo
ration or certi
fied statute
become pos
sessed of all
rights of Iowa
companies.

SECTION 1 . Be it enacted, by the General Assembly of the State of
Iowa, That any railroad company organized or created by or under
the laws of any other state, and owning or operating a line or lines of
railroad i n such state, is hereby authorized to extend and build its
road, or any branches thereof, into the state of Iowa; and such rail
road company shall have and possess all the powers, franchises, rights
and privileges, and be subject to the same liabilities, of railroad com
panies organized and incorporated under the laws of this state, includ
ing the right to sue, and the liability to be sued, the same as railroads
organized under the laws of this state; provided, such railroad corpor
ation shall file with the secretary of the state of Iowa a copy of its
articles of incorporation, if incorporated under a general law of such
state, or a certified copy of statute laws of such state incorporating
such company, where the charter of such railroad corporation was
granted by statute of such state.
Approved, March 25, 1880.

Proviso.

(CHAPTER 3 2 , L A W S OF 1 8 8 0 . )
GRANTING RIGHT OP W A Y TO STREET RAILROAD COMPANIES.
Title.

Authorizing
the use of highways beyond
the limits of
city, where the
road is 100 feet
wide.
Company shall
p u t said high
way in good re
pair.
Duties of
boards of su
pervisors.
Company shall
pay all damages.

AN ACT granting to street railway companies, organized under the
laws of this state, the right of way over certain public highways.
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That any street railway company now or hereafter organized
under the laws of this state to operate a street railway in any city or
incorporated town in this state, f o r the purpose of extending its rail
way beyond the limits of such city or town, may locate, Duild and
operate either by animal or motor power, its road over and along any
portion of a highway which is of a width of one hundred feet or more.
I n such cases said company as soon as practicable shall- put said high
way in as good repair and condition as the same was before its use for
the purpose herein contemplated; and boards of supervisors are hereby
authorized to accept for highway purposes under this act conveyances
of land adjoining any highway or part thereof sufficient to increase
said highway to the width of one hundred feet.
SEC. 2. Unless the owners of the land abutting each site [side] of
said highway shall consent to its use as contemplated in section one
(1), said railway company shall pay all damages sustained by such
land owners by reason of building said road, which damages shall be
ascertained and paid in the same manner as provided for taking pri
vate property for works of internal improvement. Said company
shall also be liable for all damages sustained by any one resulting
from the carelessness of its officers, agents, or servants, in the con
struction or operation of its railway.
(Took effect by publication in newspapers, March 1 6 , 1 8 8 0 . )
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C H A P T E R 6.
OF TELEGRAPHS.
SECTION 1 3 2 4 . Any person or company may construct a telegraph W h o m a y c o n gVaSwlí °'
line along the public highways of this state, or across the rivers or
over any lands belonging to the state or to any private individual, and B. § ia«.
may erect the necessary fixtures therefor: provided, that when any
highway along which said line has been constructed shall be changed,
said person or company shall, upon ninety days notice in writing,
remove said line to said highway as established. Said notice contem
plated herein may be served on any agent or operator in the employ
of said person or company.
SEC. 1 3 2 5 . Such fixtures must not be so constructed as to incommode H o w o o n the public in the use of any highway, or the navigation of any stream;
nor shall they be set u p on the private grounds of any individual
without paying him a just equivalent for the damages he thereby sus
tains.
SEC. 1 3 2 6 . If the person over whose lands such telegraph line D a m a g e s
passes claims more damage therefor than the proprietor of the telegraph is willing to pay, the amount of damages may be determined in
the same manner as is provided in chapter four of this title.
SEC. 1327. If the proprietor of any telegraph within this state, or Liability O
F
the person having the control and management thereof, refuses to rrfuslngti/"
receive dispatches from any other telegraph line, or to transmit the t r a n s m i t m e s s a same with fidelity and without unreasonable delay, all the.laws of the B^ISBI.
state in relation to limited partnerships, to corporations, and to obtain
ing private property for the use of such telegraph shall cease t o oper
ate in favor of the proprietor thereof; and, if private property has
been taken for the use of such telegraph without the consent of the
owner, he may reclaim and recover the same.
SEC. 1 3 2 8 . Any person employed in transmitting messages by tele- FOR w i i i f u i f a i i graph, must do so without unreasonable delay, and any one who will- misdemeanor!
fully fails thus to transmit them, or who intentionally transmits a k. § 1352.
message erroneously, or makes known the contents of any message
sent or received to any person except him to whom it is addressed, or
to his agent or attorney, is guilty of a misdemeanor.
SEC. 1 3 2 9 . The proprietor of a telegraph is liable for all mistakes L i a b l e f o r m i s in transmitting messages made by any person in his employment, and gfg
for all damages hresulting from a failure to perform any other duties
required by law.
(CHAPTER 5 9 , LAWS OF 1 8 7 8 . )
TAXATION OF TELEGRAPHS.

to provide for the assessment and taxation of telegraph lines
within the state of Iowa. [Additional to Code, title X, chapter
six: " Of Telegraphs."]

A N ACT

Title.

SECTION 1 . Be it enacted by the General Assembly of the State of A11 TELEGRAPHS
Iowa, That all telegraph lines built and operated within the state of s u b j e c t t o t a x ation
"
Iowa shall be subject to taxation, as hereinafter required.
h
I t seems t o be competent for a telegraph
company, notwithstanding this section, to adopt

reasonable rules, conditions and regulations
governing the transmission of messages, re-
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SEC. 2. I t shall be the duty of the president, vice president, general
manager or superintendent of every telegraph company operating a
line in this state, to furnish the auditor of state, on or before the first
Monday of May i n each year, a statement under oath, and in such
form as the auditor may prescribe, showing the following facts:
First—The total number of miles owned, operated or leased, within
the state, with a separate showing of the number leased. Second—The
total number of miles i n each separate line or division thereof, together
with the number of separate wires thereon, and stating the counties
through which the same is carried. Third—The total number of tele
graph stations on each separate line, and the total number of tele
graphic instruments i n use therein, together with the total number of
stations, other than railroad stations, maintained. Fourth—The aver
age number of telegraph poles, per mile, used i n the construction and
maintenance of said lines.
SEC. 3. Upon the receipt of t h e said statement from the several
companies, the auditor of state shall lay the same before the state
board of equalization at its meeting on the second Monday in J u l y in
each year, which shall proceed to assess said telegraph lines at the
true cash value thereof.
SEC. 4. The said state board shall also, at said meeting, determine
the rate of tax t o be levied and collected upon said assessment, which
shall not exceed the average rate of taxes, general, municipal and local,
levied throughout the state during the previous year, which rate shall
be ascertained from the records and files in the auditor's office, which
tax shall be i n lieu of all other taxes, state and local, and shall be pay
able into thç state treasury.
SEC. 5. The taxes levied as provided by this chapter, shall become
due and payable a t the state treasury on the first day of February,
following the levy thereof, and if said taxes are not paid as herein
provided, i t shall be t h e duty of the treasurer of state to collect the
same by distress and sale of any property belonging to such company
in the state, in the same manner as required of county treasurers, in
like cases, by section 858 of t h e code; and the record of the state
board in such case shall be sufficient warrant therefor.
SEC. 6. Provided, however, that any telegraph line which may be
owned and operated by any railroad company exclusively f o r the
transaction of the business of such company, and which has been duly
reported as such i n the annual report of such company, and been duly
taxed as part of the property thereof under the laws providing for the
taxation of railway property, shall be exempt from the provisions of
this act.
SEC. 7. If t h e officers of any company fail to make and file the
report required by section two (2) of this act, such neglect shall not
release its lines from taxation, but t h e state board shall proceed to
assess the line notwithstanding, adding thereto thirty per centum on
the assessable value thereof.
SEC. 8. All acts i n conflict herewith are hereby repealed.
(Took effect by publication i n newspapers March 21,1878.)

striding- its liability in cases where the message
i s not repeated. Sweatland v. The Miss. Tel.
Co., 27 Iowa, 433.
Where it is competent for a telegraph com
pany to restrict by printed stipulations and con
ditions annexed to the message sent, its liability
in cases where the message is not repeated, it

will, notwithstanding, be liable for mistakes in
transmission resulting from its own fault or neg
ligence. Id.; Manville v. The W. U. Tel. Co.,
37 Id., 214.
A telegraph company is also liable for injuries
resulting from negligence in the delivery of a
Id.
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TITLE X I .
O FT H E

P O L I C EO F T H E

S T A T E .

C H A P T E R 1 .
O F T H E SETTLEMENT? A N D S U P P O R T O F T H E P O O E .

SEC. 1330. The father, mother, and children of any poor person
who is unable to maintain himself by work, shall, jointly or severally,
relieve or maintain such poor person in such manner as may be ap
pro vèd by the trustees of the township where such poor person may be;
but these officers shall have no control unless the poor person has ap
plied for aid.
SEC. 1331. I n the absence or inability of nearer relatives, the same
liability shall extend to the grand-parents, if of ability without per
sonal labor, and to the male grand children who are of ability by per
sonal labor or otherwise.
SEO. 1332. The word "father," in this chapter includes the putative
father of an illegitimate child, and the question of his being the father
may be tried in any action or proceeding to recover for, or to compel
the support of an illegitimate child. But there shall be no obligation
to proceed against the putative father before proceedings against the
mother.
SEC. 1333. Upon the failure of such relatives so to relieve or
maintain a poor person who has made application for relief, the town
ship trustees may apply to the circuit court of the county where such
poor "person resides, for an order to compel the same, and all provis
ions of this chapter relating to trustees shall apply to any other offi
cers of a county, township, or incorporated town or city, charged with
the oversight of the poor.
SEC. 1334. A t least ten days' notice of the application shall be
given in writing, which shall be served as original notice in an action.
I n such proceedings the county is plaintiff, and the person to be
charged is defendant.
SEC. 1335. The court shall make no order affecting a person not
served, but may notify him at any stage of the proceedings.
SEC. 1336. The court may proceed in a summary manner to hear the
allegations and proofs of the parties, and order any one or more of the
relatives of such poor person who appear to be able, to relieve and
maintain him, charging them, as f a r as practicable, in the order above
named, and for that purpose making new parties to the proceedings
when necessary.
SEC. 1337. Such order may be for the entire or partial support of
the poor person, and it may be for the support either by money or by
taking the poor person to a relative's house, or the order may assign
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the poor person for a certain time to one, and for another period to an
other relative, as may be adjudged just and convenient, taking into
view the means of the several relatives; but no person shall be sent
to the house of any relative who shall be willing to pay the amount
necessary for his support.
SEC. 1338. If the court order the relief in any other manner than
in money, it shall fix a just weekly value upon it.
SEC. 1339. The order may be specific in point of time, or it may be
indefinite until the further order of the court, and may be varied from
time to time when the circumstances require it, on the application of
the trustees of the poor person, or of any relative affected by it, upon
ten days' notice being given.
SEC. 1340. When money is ordered to be paid, it shall be paid, to
such officer as the court may direct.
SEC. 1341. If any person fails to render the support ordered, on the
affidavit of one of the proper trustees showing the fact, the court may
order execution for the amount due, rating any support ordered in
kind as before assessed.
SEC. 1342. Any appeal may be taken from such judgment as from
other judgments of the circuit court.
SEC. 1343. Whenever a father, or mother, abandon children, or
husband abandons his wife, or wife her husband, leaving them charge
able, or likely to become chargeable, upon the public for their support,
the trustees of the township where such abandoned person may be,
upon application being made to them, may apply to the clerk of the
circuit court or judge of any county in which the parties reside, or in
which any estate of such absconding father, mother, husband or wife,
may be, for an order to seize the same, and upon due proof of the
above facts, the clerk of the court or judge may issue an order author
izing the trustees or the sheriff of the county to take into their posses
sion the goods, chattels, things in action, and lands of the person ab
sconding.
SEC. 1344. By virtue of such order, the trustees or sheriff may take
the property wherever the same may be found, and shall be vested
with all the right and title to the personal property, and to the rents
of the real property, which the person absconding had at the time of
his departure.
SEC. 1345. Such order, when affecting any real estate, may be en
tered in the encumbrance book, and all sales, leases and transfers of
any such property, real and personal, made by the person after the is
suing and entry of the order shall be void.
SEC. 1346. The trustees or sheriff shall immediately make an in
ventory of the property so seized by them, and return the same, to
gether with the proceedings, to the court, there to be filed.
SEC. 1347. The court upon inquiry into the facts and circumstan
ces of the case, may discharge the order of seizure; but if it be not
discharged, the court shall have power to direct from time to time
what part of the personal property shall be sold and how, and how
much of the proceeds of such sale, and of the rents and profits of the
real estate shall be applied to the maintenance of the children, wife,
or husband, of the person so absconding.
SEC. 1348. If the party against whom such order is issued, return
and support the person so abandoned, or give security to the county,
satisfactory to the clerk of the circuit court, that such person shall
not become chargeable to the county, the order shall be discharged by
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another order from such clerk, and the property taken and remaining
restored.
SEC. 1349. The defendant may demand a jury in the trial contem
plated, on the question of his ability and of his obligation to support
a poor relative; and also on the question of abandonment and liability
to become a public charge as provided above, which demand may be
made upon the inquiry contemplated above, and such inquiry shall
take place on the request of the defendant unless it be ordered on the
motion of the court itself with notice to the defendant.
SEC. 1350. Any county having expended any money for the relief
of a poor person under the provisions of this chapter, may recover the
same from any of his kindred mentioned in sections one thousand three
hundred and thirty and one thousand three hundred and thirty-one of
this chapter, by an action brought in any court having jurisdiction
within two years from the payment of such expenses.
SEC. 1351. A more distant relative who may have been compelled
to aid a poor person, may recover from any one or more of the nearer
relatives, and one so compelled to aid may recover contribution from
others of the same degree.
SEC. 1352. Legal settlements may be acquired i n the counties as
follows:
1. Any person having attained majority, and residing in this state
one year without being warned as hereinafter provided, gains a settle
ment in the county of his residence;
K
2 A married woman follows and has the settlement of her husband,
if he have any within the state, and if she had a settlement at the time
of marriage it is not lost by the marriage;
3. A married woman abandoned by her husband, may acquire a
settlement as if she were unmarried;
4. Legitimate minor children follow and have the settlement of
their father if he have one, but if he has none, then that of their
mother;
5. Illegitimate minor children follow and have the settlement of
their mother, or if she have none then that of the putative father;
6. A minor whose parent has no settlement in this state, and a
married woman living apart from her husband and having no settle
ment, and whose husband has no settlement in this state, residing one
year in any county gains a settlement in such county;
7. A minor bound as an apprentice or servant, immediately upon
such binding, if done in good faith, gains a settlement where his
master has one.a
SEC. 1353. A settlement once acquired continues until it is lost by
acquiring a new one.
SEC. 1354. A person coming from another state, and not having
become a citizen of, nor having a settlement in this state, falling
into want and applying for relief, may be sent to the state whence
he came, at the expense of the county, under an order of the circuit
court, or judge, otherwise he is to be relieved in the county where he
applies.
SEC. 1355. Persons coming from other states or counties who are,
or of whom it is apprehended that they will become county charges,
Where a person removes to a county with
the intent to reside there, the domicile thus ac
quired is not affected if he afterward, and before
be acquires a legal settlement, becomes insane,

24
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and his insanity and removal to the insane hos
pital will not prevent his acquiring a legal
settlement. Washington County v. Mahaska
County, 47 Iowa, 57.

370

H o w given a n d
served.
B . § 1381.

Removal when
settlement i s i n
another county.
B . § 1382.

County of set»
tloment liable.
B . § 1383.

Order binding
uiiieee notice of
contest given.
B . § 138«.

T r i a l : ma n n e r
of.
B . § 1385.

Three trustees
may afford
relief.

STJPPOKT O F T H E P O O R .

[TITLE X I .

may be prevented from obtaining a settlement in a county by warning
them to depart from the same or any township thereof, and thereafter
they shall not acquire a settlement except by the requisite residence
for one year uninterrupted by another warning.
SEC. 1356. Such warning shall be in writing, and may be served
upon the order of the trustees of the township, or of the board of
supervisors, by any person; and such person shall make a return of his
doings thereon to the board of supervisors; and, if not made by a sworn
officer, it must be verified by affidavit.
SEC. 1357. When a poor person applying for relief in one county
has a settlement in another, he may be removed to the county of his
settlement, if he be able to be removed, upon the order of the trustees
of the township or board of supervisors of the county where he applied
for relief, and delivered to any officer charged with the oversight of
the poor in the county where his settlement is, giving written notice
of the fact to the county auditor; or the trustees of the township or
board of supervisors of the county where he applied for relief, may,
in their discretion, cause the auditor of the county where he has a
settlement to be notified of his being a county charge, and, thereupon, it
will become the duty of the latter board to order the removal of the
poor person, if he is able to be removed, and, if not able, then to pro
vide for his relief and for all expenses incurred in his behalf.
SEC. 1358. The county where the settlement is, shall be liable to
the county rendering relief for all reasonable charges and expenses
incurred in the relief and care of a poor person, if notice of relief being
rendered is given to the county of the settlement within a reasonable
time after the county of the settlement is ascertained, and for the
charges of removal and expenses and support incurred after notice
given, in all cases.
SEC. 1359. Such order of removal shall be binding on the county
to which the removal is to be made, unless, within thirty days after
receipt of the notice provided by section thirteen hundred and fiftyseven, it gives notice to the auditor of the county making such order
of its intention to contest the same. I n such case, the proper settle
ment of the pauper in such county may be tested and determined in
an action brought to recover the amount already expended in his
behalf. A notice of such action, signed by the county auditor, shall
be served on the auditor of the other county, specifying the amount
claimed and the facts out of which the claim arises, and no other
proceeding shall be necessary to commence the action. The notice
hereinbefore provided for, and a transcript of whatever other proceed
ings or papers there may be relative to the matter, shall be filed in the
office of the clerk of the circuit court, and the cause may be entitled
as of the county issuing the order as plaintiff against the county con
testing the same as defendant.
SEC. 1360. The cause may be tried as other actions at law, but no
pleadings are necessary, the only issues being whether the pauper had
a settlement in the county to which he was ordered to be removed at
the time of such order, and whether the amount claimed, or any part
thereof, was actually and properly expended by the plaintiff county in
his behalf; and the burden of proof shall be on the county making
the order of removal.
SEC. 1361. [The trustees of each township shall provide for the
relief of such poor persons in their respective townships as should not
in their judgment be sent to the county poor-house. But where a city
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of t h e first or second class or acting under special charter is embraced substituted by
within the limits of any township, the board of supervisors may C h - 1 3 3 ' 1 8 G - Aappoint an overseer of t h e poor, who shall have within said city all
t h e powers and duties conferred by this chapter on t h e township trus
tee. The relief t h u s furnished may be i n the form of food, clothing,
fuel, lights, rent, medical attendance or money; b u t exclusive of med- Relief maybe in
ical attendance t h e relief thus furnished shall not exceed t h e sum of meá'cS°atte!ídtwo dollars per week f o r each person. And when i n t h e opinion of «»<», or money,
t h e trustees or overseer the përson asking aid, or any member of his
family, is able t o work, and such a condition would n o t be op
pressive, they may require t h e person or any member of his family T r n a t e e 8 m a
who is able, as a condition on which relief shall be granted t o earn t h e require poor
t o w o rk
relief by labor on t h e public highway at t h e rate of n o t t o exceed
'
sixty-five cents per day. T h e trustees of townships or overseers of t h e
poor are also authorized t o grant relief by furnishing food t o transient
persons who appear needy, and who are able t o work; b u t such relief
shall not exceed t h e sum of f o r t y cents per day; and they may require wages allowed
such able bodied persons t o labor faithfully on t h e streets or highway
a t t h e rate of five cents a n hour in payment f o r and as a condition of
granting t h e relief. Said labor shall be performed under t h e direc
tion of the officer having charge of working streets or highways. b ]
Seo. 1362. [ I n n o case shall a soldier or t h e widows or families of Families OF
soldiers, requiring public relief, be sent t o t h e county poor-house,
when they can and prefer t o be relieved out of t h e poor-house. All ch. 26, m'g. a.
other persons i n families requiring such aid, may, a t t h e discretion of cET7, e «a. a.
t h e board of supervisors, or the overseer of the poor under t h e super
vision of the board of supervisors of such county, be sent t o the county
poor-house, or receive aid out of poor-house, as t h e board may deem
necessary, not t o exceed t h e extent as above provided.]
Sec. 1363. All moneys expended as contemplated i n t h e tw o pre- Expense to BE
ceding sections, shall be paid out of the county treasury, after t h e county imLproper account rendered thereof shall have been approved by t h e ury: limit,
board of supervisors of t h e respective counties, and i n all cases t h e S a m e ' § 3"
necessary appropriations therefor shall be made b y t h e respective
counties. B u t t h e board of supervisors may limit t h e amount of relief
t h u s t o be furnished.
WHERE THERE IS NO POOR-HOUSE.

Sec. 1364. T h e trustees i n each township, i n counties where there Township trus8h a v e
is n o poor-house, have the oversight and care of all poor persons i n t?®
their township, and shall see t h a t they receive proper care, until pro- r . " i38°.°
vided f o r by t h e board of supervisors.
Sec. 1365. T h e poor must make application f o r relief t o t h e trus- Application :
tees of the township where they may be, and, if the trustees are satisfied that the applicant is i n such a state of want as requires relief a t
t h e public expense, they may afford such relief as t h e necessities of
t h e person require, and shall report the case forthwith t o t h e board of
supervisors, who may continue or deny relief as they find cause.0
b
The board of supervisors has no right to
prescribe the rule that a bill for medical services
rendered a pauper shall only be allowed at a
regular meeting of the township trustees. Hun
ter ». Jasper County, 40 Iowa, 568.
When no limit has been fixed for such services,
the trustees must allow a reasonable compensa
tion. Id.

e
Where a physician rendered services to a
pauper at the request of the township trustees,
it was held to be competent far the board of su
pervisors to waive a certificate from the trustees
that the services had been rendered, and that
the physician was entitled to recover against the
county. Collins v. Lucas County, 50 Iowa, 448.
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SEC. 1366. All claims and bills for the care and support of the
poor shall be certified to be correct by the proper trustees and pre
sented to the board of supervisors, and, if they are satisfied that they
are reasonable and proper, they are to be paid out of the county treas
ury. I n no case shall a trustee, or either of the trustees, nor overseer
of the poor, draw an order upon himself, or upon either of the board,
for supplies for the poor, except such trustees or overseer has a con
tract to furnish such supplies."1
SEC. 1367. The board may, in its discretion, allow and pay to poor
persons who may become chargeable as paupers and who are of mature
years and sound mind, and who will probably be benefitted thereby,
such sums or such annual allowance as will not exceed the charge of
their maintenance in the ordinary .mode.
SEC. 1368. If any poor person, on application to the trustees, is
refused the required relief, he may apply to the board of supervisors,
who, on examination into the matter, may direct the trustees to aiford
relief, or they may direct specific relief.
SUPERVISORS H A Y CONTRACT.

Supervisors
may contract.
K. 11393.

Supervision of.
B. § 1394.

Employment of
paupers.
B § 1395.

SEC. 1369. The board of supervisors may enter into contract with
the lowest bidder, through proposals opened and examined at a regular
session of the board, for the support of all the poor of the county for
one year at a time, and may make all requisite orders to that effect;
and shall require such contractor to give bonds in such sum as they
deem sufficient to secure the faithful performance of the same.
SEC. 1370. When such a contract is made, the board shall, from
time to time, appoint some person to examine and report upon the
manner the poor are kept and treated, which shall be done without
notice to the person contracting for their support; and, if upon due
notice and inquiry, the board find that the poor are not reasonably
and properly supported or cared for, they may, at a regular session,
set aside the contract, making proper allowances for the time i t has
been in force.
SEC. 1371. Any such contractor may employ a poor person in any
work for which his age, health, and strength is competent, subject to
the control of the trustees, and in the last resort of the board of
supervisors.
SUPERVISORS MAT ESTABLISH POOR-HOUSE.

Poopie to vote.
SEC. 1372. The board of supervisors of each county may order the
». $ 1396. ' establishment of a poor-house in such county whenever it is deemed
advisable, and also the purchase of such land as may be deemed neces
sary for the use of the same, and may make the requisite contracts
and carry such order into effect, provided the cost of said poor-house
and land shall be first estimated by said board and approved by a vote
of the people.
d
Under sections 1364 a n d 1365, t h e township
trustees m a y bind t h e county for medical services
rendered a t their instance, during t h e vacation
of t h e board of supervisors, t o poor sick persons
in t h e township. Cooledge ». Mahaska County,
2 4 Iowa, 211.
W h e t h e r a failure o f t h e trustees to report t o
the board o f supervisors a s required i n section

1365, where medical services h a v e been t h u s
rendered, a t their instance, will deprive t h e
physician o f t h e r i g h t t o compensation for serv
ices rendered after t h e time w h e n t h e trustees
o u g h t t o h a v e reported, although n o t notified
o f t h e omission, nor t o discontinue h i s services,
guère.
Id.
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SEC. 1373. The board of supervisors, or any committee appointed contracts: govby them for that purpose, may make all contracts and purchases ^""uoi.0''
requisite for the poor-house, and may prescribe rules or regulations
for the management and government of the same, and for the
sobriety, morality, and industry of its occupants.
SEC. 1374. The board may appoint a steward of the poor-house, s t e w a r d ap_
who shall be governed in all respects by the rules and regulations of pointed,
the board and its committees, and may be removed by the board at R " s 1402pleasure, and who shall receive such compensation, perform such
duties, and give such security for his faithful performance as the
board may appoint.
SEC. 1375. The steward shall receive into the poor-house any per- D u t y of
son producing an order as hereafter provided, and enter in a book to «• 8 i«s.
be kept for that purpose the name and age, and the date of the recep
tion of such person.
SEC. 1376. He may require of persons so admitted, such reasonable E m p l o y m e n t of
and moderate labor as may be suited to their ages and bodily strength, paupers,
the proceeds of which, together with the receipts of the poor farm, if R " s U04there be one, shall be appropriated to the use of the poor-house in
such manner as the board may determine.6
SEC. 1377. N o person shall be admitted to the poor-house, unless Admission t o
upon the written order of a township trustee or member of the board P°°ri*»86'
of supervisors, and relief is to be furnished in the poor-hôuse only,
when the person is able to be taken there, unless in the cases herein
before provided.
SEC. 1378. The board may bind out such poor children of the BINDING out.
poor-house as they believe are likely to remain a permanent charge on E- S u07 the public, males until eighteen and females until the age of sixteen,
unless sooner married, on such terms and conditions as prescribed in
the chapter concerning master and apprentices. And they may bind
for shorter periods on such conditions as they may adopt.
SEC. 1379. When any inmate of the poor-house becomes able to Discharge of.
support himself, the board may order his discharge.
»• S "<»•
SEC. 1380. The board shall cause the poor-house to be visited at Vi8itatlon of
least once a month by one of their body, who shall carefully examine poor-house,
the condition of the inmates and the manner in which they are fed R " s W10'
and clothed and otherwise provided for and treated, ascertain what
labor they are required to perform, inspect the books and accounts of
the steward, and look into all matters pertaining to the poor-house
and its inmates and report to the board.
SEC. 1381. The expense of supporting the poor-house shall be paid EXPENSE8:
out of the county treasury i n the same manner with other disburse- ^ow paw.
ments for county purposes; and in case the ordinary revenue of the
county prove insufficient for the support of the poor, the board may
levy a poor tax not exceeding one [and one-half] mills on the dollar
to be entered on the county list ana collected as the ordinary county
tax: [provided, that the provisions of this act shall not apply to Amendment by
counties in which the population is less than thirty-three thousand ch-149>16 G-A(33,000) i n h a b i t a n t s . ]

[The expense of the poor-house shall include such an amount of Amendment by
tuition for the instruction of pauper children as the whole number of ch.i66,i7G.A.
• The poor-farm is appurtenant to the poorhouse, and whoever is appointed steward of the
poor-house becomes ipso facto, steward of the
poor-farm. The State v. Plainer, 43 Iowa, 140.
The board of supervisors may remove the

steward of the poor-house at their pleasure, and
they cannot contract with one for a specified
time in such a way as to deprive themselves or
their successors of the power of removal. Id.
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days' attendance of such pauper children is t o t h e total number of
days1 attendance i n t h e school at which such pauper children attend,
and such amount shall be paid into t h e treasury of t h e district where
said children attend.]
SEC. 1382. T h e board is invested w ith authority t o let out the
support of t h e poor, with the use and occupancy of t h e poor-house
and f a r m f o r a period n o t exceeding three years.

C H A P T E R 2.
OF T H E CARE OF T H E I N S A N E .
Hospitals estab
lished : trus
tees : members
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SECTION- 1 3 8 3 . T h e hospital f o r the insane, located at Mount Pleas
ant, i n Henry county, shall be known by t h e name of t h e Iowa hos
pital f o r t h e insane at Mount Pleasant; and t h e hospital f o r t h e
insane, located a t Independence, i n Buchanan county, shall be known
by t h e name of t h e Iowa hospital f o r t h e insane at Independence.
Each of said hospitals shall be under t h e charge of five trustees, two
of whom' m a y be women, three of whom shall constitute a quorum
f o r the transaction of business; and i n f u t u r e n o member of the gen
eral assembly shall be eligible t o t h a t office. W h e n the term of a
trustee expires, his successor shall be appointed by t h e general assem
bly f o r f o u r years; b u t n o vacancy shall be filled until t h e number of
trustees is reduced t o the number provided i n this section. N o trustee
shall receive pay f o r more t h a n thirty days i n any year.
SEC. 1384. T h e trustees shall be paid five cents per mile for each
mile traveled, and five dollars per day during t h e time they are actu
ally engaged i n the discharge of their official duties,, f r o m the state
treasury, out of any moneys not otherwise appropriated, by an order
drawn by t h e secretary of the board and approved by the board. Each
board of trustees shall hold an annual meeting upon the first Wed
nesday of [October] at the hospital, when they shall choose one of
their number president and another secretary, and shall also choose a
treasurer f o r t h e year t h e n ensuing and until their successors are
elected and qualified. They shall also hold quarterly meetings on the
first Wednesdays in [January, April and J u l y . ]
SEC. 1385. T h e board of trustees or a majority thereof, shall inspect
the hospital under their charge a t each quarterly meeting: and a com
mittee may visit t h e hospital monthly. T h e trustees shall make a
record of their proceedings i n books kept f o r t h e purpose; and at t h e
annual meetings preceding t h e regular sessions of the general assem
bly, they shall make a report t o t h e governor of t h e condition and
wants of the hospital, which shall be accompanied by f u l l and accurate
reports of its superintendent and treasurer, and an account of all
moneys received and disbursed.
SEC. 1386. T h e trustees shall have the general control and man
agement of t h e hospital under their charge; shall make all by-laws
necessary f o r t h e government of the same, n o t inconsistent with t h e
laws and constitution of the state, and conduct t h e affairs of the in
stitution i n accordance with t h e laws and by-laws regulating t h e same.
They shall appoint a medical superintendent, [and upon the nomina-
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tion of the superintendent shall appoint] a n assistant physician or
physicians, a steward, and a matron, w h o shall reside i n t h e hospital
and be styled resident officers of t h e same, and be governed and sub
ject t o all t h e laws and by-laws f o r t h e government of t h e said insti
tution. B u t t h e same person shall n o t hold t h e office of superintend
e n t and steward. They may, also, i n their discretion, and upon t h e
nomination of t h e superintendent, appoint a chaplain and prescribe
his duties. T h e board of trustees shall, f r o m time t o time, fix t h e
salaries and wages of t h e officers and other employes of t h e hospital,
and certify t h e same t o t h e auditor of state; and they may remove any
officer or other employe of such institution.
SEC. 1387. T h e board of trustees may take, i n t h e name of t h e Trustees MAY
landl u
state, and hold i n trust f o r t h e hospital, any land conveyed or devised,
and any money or other personal property given or bequeathed, t o be ch. 109, § 7,13
a A
applied f o r any purpose connected wi t h the institution.
• "
SEC. 1388. N o trustee, or officer of the hospital, shall be, either OFFICERS CANNOT
directly or indirectly, interested i n t h e purchase of building material, ¡?®ait1Jr,aecrtes8ted
or any article f o r t h e use of the institution.
Same, § 8.
SEC. 1389. N o trustee shall be eligible t o t h e office of steward or Trustee ineiigisuperintendent of t h e hospital during t h e term f o r which he was
a me
appointed, n o r within one year a ft e r his term shall have expired.
'
SEC. 1390. T h e treasurer shall execute a bond t o t h e state of Iowa TrU8tee8t o g i v e
f o r the use of t h e hospital (naming which) i n double t h e highest bond.
amount of money likely t o come into his hands, and with such securi- cíTis», §°i, u
ties as t h e executive council shall require, conditioned t h a t he will G-Afaithfully perform t h e duties of his office, and pay over and account
f o r all money t h a t shall come into his hands, and shall be filed with
the secretary of state. H e shall receive such compensation as t h e compensation:
board shall fix, n o t exceeding one-half of one per cent on all moneys draw money
paid out by him. Upon authority granted by the board, he may draw treasury.8
f r o m the state treasury, out of money not otherwise appropriated,
upon his order, approved b y the superintendent and n o t less t h a n two
of the trustees, and under seal of the hospital, a sufficient amount
[quarterly] f o r t h e purpose of defraying any deficiencies t h a t may
arise i n t h e current expenses of t h e hospital, b u t the amount of each
requisition shall i n n o case exceed [sixteen] dollars per m o n t h f o r each
MOÍTG A.
public patient i n t h e hospital, taking the number of. such patients on
the fifteenth day of each m o n t h as the average number on which t h e
estimate shall be made, the number then in t h e hospital t o be certified
t o the auditor of state by t h e superintendent and steward, which cer
tificate shall accompany t h e requisition. B u t n o part of the money
so drawn f o r current expenses shall be used i n making improvements.
Upon t h e presentation of such order to t h e auditor of state, he shall
draw a warrant upon the treasurer of state f o r t h e amount therein
specified, n o t exceeding the amount f o r each patient hereinbefore
specified.
SEC. 1391. The superintendent of the hospital shall be a physician SUPERINTENDENT
of acknowledged skill and ability i n his profession. H e shall be t h e °(fv:e officer"0"'
chief executive officer of the hospital, and shall hold his office f o r six cu?io9,cf 11.
years unless sooner removed as above provided. H e shall have t h e
entire control of t h e medical, moral, and dietetic treatment of t h e
patients, and he shall see t h a t t h e several officers of t h e institution
faithfully and diligently discharge their respective duties. H e shall
employ attendants, nurses, servants, and such other persons as he may
deem necessary f o r the efficient and economical administration of t h e
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affairs of the hospitel, assign them their respective places and duties,
and may, at any time, discharge any of them from service.
SEC. 1392. The steward, under the direction of the trustees [and
superintendent], shall make all purchases for the hospital where and in
such manner as they can be made on the best terms, keep the accounts,
pay all employes, and have a personal superintendence of the farm.
H e shall take duplicate vouchers for all purchases made, and for all
wages paid by him, which he shall submit to the trustees at each of
their quarterly meetings, for their examination and approval. Such
settlement of accounts shall be made by the board of trustees in open
session, and shall not be entrusted to a committee. The trustees shall,
after examining and approving such vouchers, file one set of them
with the auditor of state. The books and papers of the steward and
treasurer shall be open at all times to the inspection of any one of the
trustees, state officers, or members of the general assembly.
SEC. 1393. The superintendent shall provide an official seal, upon
which shall be inscribed the statute name of the hospital under his
charge, and the name of the state.
SEC. 1394. The assistant physicians shall be medical men of such
character and qualifications as t o be able to perform the ordinary
duties of the superintendent during his necessary absence, or inability
to act.
COMMISSIONERS OF I N S A N I T Y .

SEC. 1395. I n each county there shall be a board of three commis
sioners of insanity. The clerk of the circuit court shall be a member
of such board and clerk of the same. The other members shall be
appointed by the judge of said court. One of them shall be a respect
able practicing physician, and the other a respectable practicing law
yer; and the appointment shall be made of persons residing as con
venient as may be to the county seat. Such appointment may be
made during the session of the court or in vacation; and, if made in
vacation, it shall be by written order, signed by the judge and recorded
. by the clerk of the court. The appointment shall be for two years,
and so that the term of one commissioner shall expire every year.
The appointment of successors may be made at any time within three
months prior to the expiration of the term of the incumbent, who
shall hold his office until his successor is appointed and qualified. I n
the temporary absence or inability to act of two commissioners, the
judge of the circuit court, if present, may act in the room of one, or
the commissioner present may call to his aid a respectable practicing
physician or lawyer, who, after qualifying as in other cases, may
act in the same capacity. The record in such cases must show the
facts.
SEC. 1396. They shall organize by choosing one of their number
Organization of.
Same, § 16.
president. They shall hold their meetings for business at the office
of the clerk of said court, unless, for good reasons, they shall fix on
some other place, and shall also meet on notice from the clerk.
SEC. 1397. The clerk of said board of commissioners shall sign and
Clerk of : duty.
Same, § 17.
issue all notices, appointments, warrants, subpoenas or other process
required to be given or issued by the commissioners, affixing thereto
his seal as clerk of the circuit court. He shall file and preserve in his
office all papers connected with any inquest by the commissioners,
and properly belonging to his office, with all notices, reports, and

Who may be :
judge of circuit
court t o appoint.
Same, § 15.
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other communications. He shall keep separate books in which to
minute the proceedings of the board, and his entries therein shall be
sufficiently full to show, with the papers filed, a complete record of
their findings, orders and transactions. The notices, reports and com
munications herein required to be given or made, may be sent by mail,
unless otherwise expressed or implied; and the facts and date of such
sending and their reception, must be noted on the proper record.
SEC. 1398. The said commissioners shall have cognizance of all Jurisdiction and
applications for admission to the hospital, or for the safe keeping samedis,
otherwise of insane persons within their respective counties, excepting
in cases otherwise especially provided for. For the purpose of dis
charging the duties required of them, they shall have power to issue
subpoenas and compel obedience thereto, to administer oaths, and do
any act of a court necessary and proper in the premises.
SEC. 1399. Applications for admission to the hospital must be made Applications for
in the form of an information, verified by affidavit, alleging that the
person i n whose behalf the application is made, is believed by the
informant to be insane, and a fit subject for custody and treatment i n
the hospital; that such a person is found in the county, and has a
legal settlement therein, if such is known to be the fact; and, if such
settlement is not in the county, where it is, if known; or where it is
believed to be, if the informant is advised on the subject.
SEC. 1400. On the filing of such information, the commissioners INVESTIGATION •
may examine the informant, under oath, and, if satisfied there is
reasonable cause therefor, shall at once investigate the grounds thereof. cfan.° p yB "
For this purpose they may require that the person for whom such 8 a m e ' 8 20admission is sought be brought before them, and that the examination
be had i n his presence; and they may issue their warrant therefor,
and provide for the suitable custody of such person until their investi
gation shall be concluded. Such warrant may be executed by the
sheriff, or any constable of the county; or, if they shall be of opinion
from such preliminary inquiries as they may make—and in making
which they shall take the testimony of the informant, if they deem
i t necessary or desirable, and of other witnesses if offered—that
such course would probably be injurious to such person, or attended'
with no advantage, they may dispense with such presence. I n their
examination they shall hear testimony for and against such applica
tion, if any is offered. Any citizen of the county, or any relative of
the person alleged to be insane, may appear and resist the application,
and the parties may appear by counsel, if they elect. The commis
sioners, whether they dispense with the presence before them of such
person or not, shall appoint some regular practicing physician of the
county to visit such person and make a personal examination touching
the truth of the information, and the actual condition of such person,
and forthwith report to them thereon. Such physician may, or may
not, be of their own number; and the physician so appointed and act
ing shall certify, under his hand, that he has, in pursuance of his
appointment, made a careful personal examination as required; and
that, on such examination, he finds the person i n question insane, if
such is the fact, and if otherwise, not insane; and i n connection with
his examination, the said physician shall endeavor to obtain from the
relatives of the person in question, or from others who know the facts,
correct answers, so far as may be, to the interrogatories hereinafter
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required to be propounded in such cases, which interrogatories and
answers shall be attached to his certificate/
Finding of
SEC. 1401. On the return of the physician's certificate, the comsam™'§82™i38' missioners shall, as soon as practicable, conclude their investigation,
a. A.' '
and shall find whether the person alleged t o be insane, is insane;
whether, if insane, a fit subject for treatment and custody in the hos
pital; whether the legal settlement of such person is i n their county,
Discharge.
and, if not in their county, where it is, if ascertained. If they find
isBue warrant s u ° h P e r s on is not insane, they shall order his immediate discharge, if
sBue
.
jf they find such person insane, and a fit subject for cus
c u g ^ 0 ( jy
tody and treatment in the hospital, [they shall order said person to
Amended by
be committed t o the hospital, unless said person so found to be insane
cu. isa, is a. A. (OR S O M E O NE I N HIS o r }i er behalf), shall appeal from the finding of
said commissioners.] They shall forthwith issue their warrant, and a
duplicate thereof, stating such finding, with the settlement of the
person, if found; and, if not found, their information, if any, in regard
thereto, authorizing the superintendent of the hospital t o receive and
keep such person as a patient therein. Said warrant and duplicate,
Execution of. ^ t h the certificate and finding of the physician, shall be delivered to
the sheriff of the county, who shall execute the same by conveying
such person t o the hospital, and delivering him, with such duplicate
and physician's certificate, and finding, to the superintendent thereof,
superintendent The superintendent, over his official signature, shall acknowledge such
to acknowledge, delivery on the original warrant, which the sheriff shall return to the
clerk of the commissioners, with his costs and expenses indorsed
thereon. If neither the sheriff nor his deputy is at hand, or if both
are otherwise engaged, the commissioners may appoint some other
suitable person t o execute the warrant in his stead, who shall take and
subscribe an oath faithfully t o discharge his duty, and shall be entitled
t o the same fees as the sheriff. The sheriff, or any other person so
appointed, may take t o his aid such assistance as he may need to exeta&enî®1 how c
such warrant; but n o female shall thus be taken t o the hospital
without the attendance of some other female, or some relative. The
superintendent, in his acknowledgment of delivery, must state whether
there was any person i n attendance, and give the name or names, if
Secute war-7 a n 7 - But if any relative or immediate friend of the patient who is a
rant.
suitable person, shall so request, he shall have the privilege of exe
cuting such warrant in preference t o the sheriff, or any other person,
and without taking such oath; and for so doing he shall be entitled to
his necessary expenses but to no fees. The requirements of this and
preceding sections are modified by the provisions of the next section.
When settleSEC. 1402. If the commissioners find that the person so committed
Miothercounty: ^ the hospital has, or probably has, a legal settlement in some other
proceedings. ' county, they shall immediately notify the auditor of such county of
same, §22.
such finding and commitment; and the auditor so notified shall there
upon inquire and ascertain, if possible, whether the person in question
has a legal settlement in that county, and shall immediately notify the
' The physician's certificate prepared from the
statement of relatives and friends of a patient
in the insane asylum, is not competent evidence
to show what has been the mental condition of
the patient previous to his confinement in t h e .
asylum. Butler v. The St. Louis Life Ins. Co.,
45 Iowa, 93.
The opinion of a witness who is not an expert,
respecting the sanity of a person, is competent

where he states all the facts upon which his
opinion is founded. Id.
In the trial of an issue of insanity, it is not
competent for a medical witness to give his
opinion as an expert respecting1 the testimony
which has been introduced in the case, but the
inquiry should be limited to his conclusion respecting the facts. Id.
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superintendent of the hospital and the commissioners of the county
from which such person was committed, of the result of such inquiry.
If the legal settlement of a person so committed cannot for a time be
ascertained, and is afterwards found, the notices so required shall then
be given.
( C H A P T E R 1 5 2 , L A W S OF 1 8 8 0 . )
A P P E A L S FROM COMMISSIONERS OF I N S A N I T Y .
A N

A C T providing for appeals from the findings of the commissioners
of insanity, and to amend section 1401 of chapter 2, title XI, of
the code.

SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That any person found to be insane by the commissioners of
insanity may appeal to the circuit court by giving the clerk of said
court notice in writing that he or she appeals from said finding, which
notice may be signed by the party, his or her attorney, agent, or
guardian.
SEC. 2. Such appeal may be taken at any time within ten (10) days
after the filing of the finding of said commissioners.
SEC. 3. The cause, when thus appealed, shall be placed upon the
docket by the clerk of said court, and stand for trial anew in the
circuit court.
SEC. 4. If any person found to be insane by the commissioners of
insanity takes an appeal from such finding, such person shall be dis
charged from custody pending such appeal, unless the commissioners,
for any reason, find that such person cannot, with safety, be allowed
to go at large, in which case they shall require that such patient shall
be suitably provided for, as provided in section 1403 of the code, until
such appeal can be tried and determined.
SEC. 5. I f , upon thé trial, such person is found not insane, the
court shall order his or her immediate discharge, if in custody. If
such person is found to be insane, and a fit subject for custody and
treatment i n the hospital, the court shall order that such person be
committed to thé hospital, and the clerk of the court shall issue a war
rant to carry said finding and order into effect; which warrant, and
the proceedings on and under it, shall be substantially the same as are
provided for in section 1401 of chapter 2, title 11, of the code.
SEC. 6. That section 1401 of chapter 2 of the title 11 of the code
be amended by inserting, after the word "hospital" in the tenth line
thereof; the words: "They shall order said person to be committed to
the hospital" and "unless said person so found to be insane (or some
one in his or her behalf) shall appeal from the finding of said com
missioners."
Approved, March 26,1880.

SEC. 1403. If any person found to be insane and a fit subject f o r
custody and treatment in the hospital, cannot at once be admitted
therein for want of room, or for any other cause, and cannot with
safety be allowed to go at liberty, the commissioners shall require that
such patient shall be suitably provided for Otherwise until such admis
sion can be had, or until the occasion therefor no longer exists. Such
patients may be cared for either as private or as public patients. Those
shall be treated as private patients, whose relations or friends will

Title,
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obligate themselves to take care of and provide for them without pub
lic charge. I n such case, the commissioners shall appoint some suit
able person a special custodian, who shall have authority, and who
shall, in all suitable ways, restrain, protect, and care for such patient,
in such manner as to best secure his safety and comfort, and to best
protect the person and property of others. I n the case of public
patients, the commissioners shall require that they be in like manner
restrained, protected, and cared for by the board of supervisors at the
expense of the county, and they may, accordingly, issue their warrant
to such board who shall forthwith comply with the same. If there is
no poor-house for the reception of such patients, or if no more suitable
place can be found, they may be confined in the jail of the county in
charge of the sheriff.
SEC. 1404. On application to the commissioners in behalf of per
sons alleged to be insane, and whose admission to the hospital is not
sought, made substantially in the manner above prescribed, and asking
that provision be made for their care as insane—either public or pri
vate—within the county, and on proof of their insanity and need of
care as above pointed out, the commissioners may provide for their
restraint, protection, and care, as in the case of other applications.
SEC. 1405. On information laid before the commissioners of any
county that a certain insane person in the county is suffering for
want of proper care, they shall forthwith inquire into the matter, and,
if they find the information well founded, they shall make all needful
provisions for the care of such person, as provided in other cases.
SEC. 1406. Insane persons who have been under care, either as
public or private patients, outside of the hospital, by authority of the
commissioners of any county, may, on application to that effect, be
transferred to the hospital whenever they can be admitted thereto, on
the warrant of such commissioners. Such admission may be had
without another inquest, at any time within six months after the
inquest already had, unless the commissioner shall deem further
inquest advisable.
SEC. 1407. I n each case of application for admission to the hos
pital, correct answers to the following interrogatories, so far as they
can be obtained, shall accompany the physician's certificate; and if,
on further examination after the answers are stated, any of them are
found to be erroneous, the commissioners shall cause them to be
corrected:
1. W h a t is the patient's name and age? Married or single? If
any children, how many? Age of youngest child?
2. Where was the patient born ?
3. Where is his (or her) place of residence?
4. W h a t has been the patient's occupation?
5. Is this the first attack? If not, when did the others occur, and
what was their duration ?
6. W h e n were the first symptoms of this attack manifested, and
in what way?
7. Does the disease appear to be increasing, decreasing, or sta
tionary ?
8. Is the disease variable, and are there rational intervals? If so,
do they occur at regular periods?
9. On what subjects, or in what way is derangement now mani
fested? State fully.
10. Has the patient shown any disposition to injure others?
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11. Has suicide ever been attempted? If so, in what way? Is the
propensity now active ?
12. Is there a disposition to filthy habits, destruction of clothing,
breaking of glass, etc.
13. What relatives, including grandparents and cousins, have been
insane?
14. Did the patient manifest any peculiarities of temper, habits,
disposition, or pursuits, before the accession of the disease ?—any pre
dominant passion, religious impressions, etc. ?
15. Was the patient ever addicted to intemperance in any form?
16. Has the patient been subject to any bodily disease; epilepsy,
suppressed eruptions, discharges of sores, or ever had any injury of
the head?
17. Has restraint or confinement been émployed? If so, what
kind, and how long?.
18. What is supposed to be the cause of the disease?
19. What treatment has been pursued for the relief of the patient ?
Mention particulars and effects.
20. State any other supposed to have a bearing on the case.
SEC. 1408. On the application of the relations or immediate friends DISCHARGE O
N
Ionof
of any patient in the hospital who is not cured, and who cannot be fS«ndsî
safely allowed to go at liberty, the commissioners of the county where Same> 841 •
such patient belongs, on making provision for the care of such patient
within the county as in other cases, may authorize his discharge
therefrom: provided, no patient who may be under criminal charge
or conviction shall be discharged without the order of the district
court or judge, and notice to the district attorney of the proper dis
trict as hereinbefore provided.
SEC. 1409. Whenever it shall be shown to the satisfaction of the DISCHARGE of:
commissioners of insanity of any county, that cause no longer exists cared for in
for the care within the county of any particular person as an insane lame's « .
patient, they shall order the immediate discharge of such person.
SEC. 1410. Whenever the commissioners issue their warrant for EXPENSES estithe admission of a person to the hospital, and funds to pay the expense £a„^vanra?Mm
thereof are needed in advance, they shall estimate the probable ex- county treasury
pense of conveying such person to the hospital, including the neces- S a m e ' 8 48'
sary assistance, and not including the compensation allowed the sheriff;
and on such estimate, certified by the clerk, the auditor of the county
shall issue his order on the treasury of the county in favor of the sher
iff or other person entrusted with the execution of such warrant; the
sheriff, or other person executing such warrant, shall accompany his
return with a statement of the expenses incurred; and the excess or
deficiency may be deducted from or added to his compensation, as the
case may be. If funds are not so advanced, such expenses shall be
certified and paid in the manner above prescribed on the return of the
warrant. When the commissioners order the return of a patient,
compensation and expenses shall be in like manner allowed.
SEC. 1411. The warrant of the commissioners of insanity, author- Warrant and
izing the admission of any person to the hospital as a patient, accom- superintendent
panied by a physician's certificate as herein provided, shall operate to not liable to
shield the superintendent and other officers of the hospital against all
liability to prosecution of any kind on account of the reception and
detention, of such person in the hospital; provided, such detention
shall be otherwise in accordance with the laws and by-laws regulating
its management.
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INSANE PRISONERS.
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SEC. 1412. If any person in prison charged with a crime, shall at
any time before indictment, is found against him, at the request of any
citizen be brought before t h e commissioners i n the manner provided
b y law, and if it shall be found by them t h a t such person was insane
when he committed the offense; or if any person i n prison shall, after
t h e commission of the offense, and before conviction, become insane,
and if at the request of any citizen an inquest be instituted as provided
f o r i n this chapter, and if t h e commissioners shall find that such per
son became insane after t h e commission of t h e crime of which he
stands charged or indicted, and is still insane, they shall issue their
warrant authorizing and requiring t h e superintendent of either hos
pital t o receive and keep the person as a patient therein. I n such case
t h e warrant can only be executed by the sheriff.or his deputy; and n o
delivery of t h e insane prisoner t o any other person t h a n the superin
tendant of t h e hospital shall exonerate the sheriff f r o m his liability f o r
t h e custody of such prisoner, and any such lunatic may, when restored
t o reason, be prosecuted f o r any offense committed by him previous t o
such insanity.
SEO.1413. W h e n any lunatic shall be confined i n either hospital
under t h e preceding section, t h e superintendent i n whose charge h e
may be, shall, as soon as such lunatic is restored t o his reason, give
notice thereof t o the district attorney of the proper county, and re
tain such lunatic i n custody f o r such reasonable time thereafter as
may be necessary f o r said attorney t o cause a warrant t o issue and t o
be served, by virtue whereof the said person so restored t o reason shaii
again be returned t o t h e jail of t h e proper county t o answer t o t h e of
fense alleged against him.
SEO.1414. If any person, after being convicted of any crime or
misdemeanor, and before the execution i n whole or part of t h e sen
tence of t h e court, becomes insane, t h e governor shall inquire into t h e
facts, and he may pardon such lunatic, or cummute or suspend, f o r t h e
time being, t h e execution i n such manner and f o r such a period as he
may t h i n k proper, and may, by his warrant t o the sheriff of the proper
county or warden of either penitentiary, order such lunatic to be con
veyed t o t h e hospital and there kept until restored t o reason. If t h e
sentence of any lunatic be suspended by t h e governor, t h e sentence of
t h e court shall be executed upon him after such period of suspension
has expired, unless otherwise directed by the governor.
CUSTODIAN OF INSANE PERSONS.

Guilty of mis
demeanor.
Gh. 109, § 32, 13
G . A.

Insane cannot
b e restrained
except b y
authority.
Same, $ 31.

SEC. 1415. A n y person having care of a n insane person, and re
straining such person either with or without authority, who shall
treat such person with wanton severity, harshness, or cruelty, or shall
i n any way abuse such person, shall be guilty of a misdemeanor, be
sides being liable i n an action f o r damages.
SEC. 1416. N o person supposed t o be insane shall be restrained of
his liberty by any other person, otherwise t h a n i n pursuance of auth
ority obtained as herein required, excepting t o such extent and f o r
such brief period as may be necessary f o r the safety of person and
property until such authority can be obtained.
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TRUSTEES—REGULATIONS.

SEC. 1 4 1 7 . W h e n the superintendent of the hospital has been duly w h e n sent from
notified as herein required, that a patient sent to the hospital from " ^ o s " settieone county has a legal settlement in another county, he sliall there- m e n t i s i n
after hold and treat such patient as from the latter county; and such |»me,ei§23.
holding shall apply to expenses already incurred in behalf of such
patient and remaining unadjusted.
SEC. 1 4 1 8 . Expenses incurred as hereinafter provided by one county Expenses may
on account of an insane person whose legal settlement is in another ^ c o u n t y o f °f
county, shall be refunded, with lawful interest thereon, by the county t h e settlement,
of such settlement, and shall be presented to the board of supervisors S a m e ' § 24 '
of the county sought to be charged, allowed, and paid the same as
other claims. If the settlement is denied by the latter board, they
may serve a notice similar to that provided for in section thirteen
hundred and fifty-nine, of chapter one of this title for cases of re
moval ; and all the provisions of that chapter in regard to the deter
mination of a disputed claim upon an order of removal shall apply to
the change of settlement of an insane person.
SEC. 1 4 1 9 . Patients in the hospital having no legal settlement in w h e n n o 8 e t t i e
the state, or whose legal settlement cannot be ascertained, shall be meut > state t u
supported at the expense of the state, and the trustees may authorize l a m e , $ 25.
the superintendent to remove any patient at the expense of the state
if they see proper.
SEC. 1 4 2 0 . All patients in the hospital shall be regarded as stand- special oare
ing upon an equal footing; and the several patients, according to their ^enp^dtor
different conditions of mind and body, and their respective needs, shall b y relatives,
be provided for and treated with equal care; but if the relatives or S a m e ' § 2 6 '
friends of any patient shall desire it, and shall pay the expense thereof,
such patient may have special care, and may be provided with a special
.attendant, as may be agreed upon with the superintendent. I n such
cases, the charges for such special care and attendance shall be paid
quarterly in advance.
SEC. 1421. The relatives or friends of any patient in the hospital EXPENSES PAID
shall have the privilege of paying any portion or all of the expenses gamers 27?'
of such patients therein; and the superintendent shall cause the ac
count of such patient to be credited with any sums so paid.
SEC. 1422. If at any time it may become necessary, for want of DISCRIMINATION
room or other cause, to discriminate in the general reception of par ^nts™pa~
tients into the hospital, a selection shall be made as follows:
same, § 35.
Í. Recent cases, i. e., cases of less than one year's duration, shall
have the preference over all others:
2. Chronic cases, i. e., where the disease is of more than one year's
duration, presenting the most favorable prospects of recovery shall be
next preferred;
3. Those for whom application has been longer on file, other things
being equal, shall be next preferred;
4. Where cases are equally meritorious in all other respects, the
indigent shall have the preference.
SEC. 1 4 2 3 . If any patient shall escape from the hospital, the super- E s 0 a p e o f .
intendent shall cause immediate search to be made for him; and,if he s a m e , § 3 9 .
cannot soon be found, shall cause notice of such escape to be forth
with given t o the commissioners of the county where the patient
belongs; and if such patient is found in their county, the commis
sioners shall cause him to be returned, and shall issue their warrant
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therefor as i n other cases, unless the patient shall be discharged, or
unless, f o r good reasons, they shall provide for his care otherwise, of
which they shall notify the superintendent.
Discbarge of
SEO. 1424. Any patient who is cured shall be immediately dis
who i cured.
charged by t h e superintendent. Upon such discharge, the superin
Same» § 40.
tendent shall furnish the patient, unless otherwise supplied, with
suitable clothing and a sum of money, not exceeding twenty dollars,
which shall be charged with the other expenses in the hospital of such
patient. The relatives of any patient not susceptible of cure by reme
dial treatment i n the hospital, and not dangerous to be at large, shall
have the right to take charge of and remove such patient on consent
of the board of trustees. I n the interim of the meetings of the board,
the consent of two of the trustees shall be sufficient.
SEO. 1425. The board of trustees shall order the discharge or re
Incurable and
b rmless re
moval
from t h e hospital of incurable and harmless patients, whenever
moved.
i t is necessary t o make room for recent cases; i n t h e interim between
Same, § 42.
the meetings of the board, the superintendent, in connection with two
trustees, shall possess and exercise the same power.
SEO. 1426. When patients are discharged from the hospital by the
Notice of discharge s e n t
authorities
thereof without application therefor, notice of the order of
commissioners.
discharge shall at once be sent to the commissioners of the county
Same, § 43.
where they belong; and the commissioners shall forthwith cause them
t o be removed, and shall at once provide for their care in the county
as in other cases, unless such patients are discharged as cured.
Compensation
SEC. 1427. The trustees shall, from time t o time, fix the sum to be
f o r keeping
paid per [month] for the board and care of the patients, which shall not
fixed.
Same, § 44.
exceed the sum of [sixteen dollars per month and the monthly sum so
C b . 135, i 1,14
fixed,] shall be the sum the said hospital shall be entitled to demand
G. A ,
Amended b y
for keeping any patient; and the certificate of the superintendent, at
Oh. 84,17 G A.
tested by t h e seal of the hospital, shall be evidence in all places of the
amount due as fixed.
SEC. 1428. The superintendent shall certify to t h e auditor of state on
Superintendent
t o certify t o
the first day of January, April, July, and October, the amount, not pre
auditor of s ta te .
Oh. 109, § 4 5 , 1 3 viously certified by him, due to said hospital, from t h e several counties
G . A.
having patients chargeable thereto; and said auditor shall pass the same
Amendment b y
C b . 2#,16 G . A. to the credit of the hospital. The auditor shall, thereupon, notify the
county auditor of each county so owing of the amount thereof, and
charge the same to said county; and the hoard of supervisors shall levy
a tax i n said county for said amount, and pay t h e amount due the
state into t h e state treasury. [And should any county, within one
year from t h e taking effect of this act fail to levy such tax sufficient to
pay the amount ther. due the state, and shall fail, at the time of levy
ing other county taxes thereafter to levy the tax aforesaid to an
amount sufficient to pay the indebtedness subsequently incurred, i t
shall be the duty of the attorney general, upon request of the execu
tive council, t o bring, i n the name of the state, an action against any
county so failing as aforesaid, to enforce the levying of said tax.
The auditor of state shall notify the several county auditors of the
provisions of this act. 8 ]
* This amendment does not seem t o be re laws of 1878, the first section of which seems to
pealed by the following act, chapter 183 of the have been intended to cover the same ground.
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(CHAPTER 1 8 3 , L A W S OF 1 8 7 8 . )
R E L A T I N G TO SUPPORT OF T H E I N S A N E .
A N

A C T to amend section 1 4 2 8 , chapter 2 , title X I , of the code, relating to insane expenses.

SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That section fourteen hundred and twenty-eight of the code fee
amended by adding thereto the following, that is t o say—"and should
they within one year from the taking effect of this act fail to levy
such tax sufficient to pay the amount now due the state, as shown by
the books of the auditor of state, and shall fail at the time of levying
other taxes thereafter to levy the tax aforesaid to an amount sufficient
to pay the sum then due the state, it shall be the duty of the auditor
of state to charge such delinquent county with a penalty of three per
centum per month upon the amount of indebtedness then six months
due, for each month until payment thereof and penalty thereon be
made."
SEC. 2. I t shall be the duty of the county treasurer on collection
of the taxes herein required to be levied to pay into the state treasury
the amount due and owing from his county at the times and in the man
ner required for the payment of state taxes collected.
SEC. 3. Taxes levied and collected in any county for the purpose
named in this act, shall be used only to defray the expenses of the in
sane, chargeable to such county and the costs incident thereto, and
shall not be diverted to any other purpose, nor be. transferred to any
other fund.
SEC. 4. Any member of the board of supervisors, or any county
treasurer who shall violate any of the provisions of this act, shall be
liable to a fine of not less than one hundred nor more than five hun
dred dollars, to be recovered in an action brought against him in the
district court of his county, in the name of the state, by the attorney
general.
SEC. 5. The auditor of state shall notify the several county audi
tors, and county treasurers of the provisions of this act, and it shall be
the duty of said officers to present said notice to the board of super
visors at their first meeting thereafter.
Approved, March 26, 1878.
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( C H A P T E R 1 9 , L A W S OF 1 8 7 6 . )
LEGALIZING T H E L E V Y OF T A X E S FOR T H E I N S A N E . •

AN ACT to legalize the levy of certain taxes for the insane, and to pro- Title,
vide for the collection thereof.
SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That wherever any of the boards of supervisors in any of the
counties of this state have heretofore levied a tax known or called "In
sane Tax," or "Insane Fund," upon the taxable property of such coun
ties, that the said levy and said tax be, and are hereby declared to bë
legal and valid in all respects, the same as though the said boards of
supervisors of said counties had been authorized by law to levy the
25

Levy m a d e
valid.
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same, and had levied such taxes i n t h e manner required or authorized
by law.
SEC. 2 . T h a t wherever any of said taxes now remain uncollected,
t h e treasurers of said counties are hereby authorized t o collect the same
as other taxes are collected.

FEES O
F SUPTRS
EC. 1429. W h e n t h e superintendent of the hospital, in obedience
¡Sending court. t o a subpoena, attends any court of t h e county i n which the hospital
same, s 63.
i s situated as witness f o r either party i n the case of a person on trial
f o r a criminal offense, and the question of t h e sanity of such person is
raised, he shall be allowed, on such account, his necessary and actual
expenses, and such daily pay as is allowed t o other witnesses, and such
expenses and pay shall be paid by t h e state. W h e n compelled so to
attend i n civil cases, he shall be entitled t o t h e same compensation, t o
be paid by t h e party requiring his attendance.
S e a l of affixed.
SEC. 1 4 3 0 . T h e superintendent shall affix t h e seal of the hospital
s a m e , § 63.
t o any notice, order of discharge, or other paper required to be given
by him or issued.
BiankB s e n t
SEC. 1 4 3 1 . T h e trustees of t h e hospital shall provide for furnish8am™§"55.ner8' i n g t h e commissioners of the counties entitled t o send patients to the
hospital with such blanks f o r warrants, certificates, etc., as will enable
them with regularity and facility t o comply with t h e provisions of
t|ais chapter; and, also, with copies of the by-laws of the hospital
when printed.
BUIES ADOPTED:
SEC. 1432. T h e superintendents of t h e two hospitals and the govsame, §66™'
ernor of the state, shall adopt such regulations as they may deem
expedient in regard t o what patients, or class of patients, shall be
admitted t o and provided f o r i n t h e respective hospitals; or f r o m
what portion of t h e state patients, or certain classes of patients, may
be sent t o each or either hospital ; and they may change such regula
tions f r o m time t o time as they may deem best; and they shall make
such publication of these regulations as they may deem necessary f o r
t h e information of those interested. T h e regulations so adopted shall
be conformed t o by the parties interested.
Estates o f paSEC. 1 4 3 3 . T h e provisions herein made f o r t h e support of t h e
tlvesboundfor i n s a n e a t public charge, shall n o t be construed t o release the estates
support.
of such persons f r o m liability f o r their support; and the auditors of
same, § 46.
the several counties, subject t o t h e direction of t h e board of super
visors, are authorized and empowered t o collect f r o m t h e property of
such patients, any sums paid by the county i n their behalf, as herein
provided; and t h e certificate f r o m the superintendent, and t h e notice
f r o m t h e auditor of state, stating the sums charged i n such cases shall
be presumptive evidence of the correctness of t h e sums so stated. If
the board of supervisors, i n t h e case of any insane patient who has
been supported a t the expense of the county, shall deem it a hardship
c™2«â is & A. t o [charge t h e estate] of [any] such patient [with such cost of sup
porting t h e patient] they may relieve such [estate or estates] f r o m
any part or all of such burden, as may seem t o them reasonable and
just.®
n
Under this section as amended by chapter the hospital for t h e insane, and the county can
26 of the laws of. 1874, t h e husband is not liable not recover ffom him the amount i t has expended
for the expenses incurred in the treatment of his therefor. Delaware County v. McDonald, 46
insane wife who has been ordered to be sent to Iowa, 170.

C h a p . 2.]
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Sec. 1434.
T h e term "insane," as used i n this chapter, includes Meaning of
every species of insanity or mental derangement. T h e term " idiot,"£ j ™ s
is restricted t o persons foolish f r o m birth, supposed t o be naturally m i t t e a .
Same 8 M
without mind. N o idiot shall be admitted t o the hospital.
' "
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:

V I S I T I N G COMMITTEE.
S e c . 1 4 3 5 . There shall be a visiting committee of three, one of Appointed b y
whom a t least shall be a woman, appointed by t h e governor, to visit
t h e insane asylums of t h e state at their discretion, and without giving duties.
81 u
notice of their intended visit; who may, upon such visit, go through
*
t h e wards unaccompanied by any officer of the institution, with power
t o send f o r persons and papers, and t o examine witnesses on oath, t o
ascertain whether any of the inmates are improperly detained i n t h e
hospital, or unjustly placed there, and whether t h e inmates are
humanely and kindly treated, with f u l l power t o correct a n y abuses
found t o exist; and any injury inflicted upon t h e insane shall be
treated as an offense, misdemeanor, or crime, as t h e like offense would
be regarded when inflicted upon any other citizen outside of t h e
insane asylums. They shall have power t o discharge any attendant
or employe who is found t o have been guilty of misdemeanor meriting
such discharge; and i n all these trials f o r misdemeanor, offense, or
crime, t h e testimony of patients shall be taken and considered f o r
what i t is worth, and n o employe a t the asylum shall be allowed t o sit
upon any j u r y before whom these cases are tried. Said committee
shall make an annual report t o t h e governor.
Sec. 1436.
T h e names of this visiting committee and their post- in m a t e s of h o s office address, shall be kept posted in every ward i n t h e asylum, and ^ ¿ a l l o w e d t o
every inmate i n t h e asylum shall be allowed t o write [once a week, same* § 2.
what h e or she pleases t o this committee.] And any member of this
a!'
committee who shall neglect t o heed the calls of t h e patient t o him
f o r protection, when proved t o have been needed, shall be deemed unfit
f o r his office, and shall be discharged by the governor.
S e c . 1 4 3 7 . Every person confined in any insane asylum, shall be superintendent
furnished by t h e superintendent or party having charge of such permateson, a t least once i n each week, with suitable materials f o r writing, rial,
enclosing, sealing, and mailing letters, if they request the same, unless S a m e ' 5 3"
otherwise ordered by the visiting committee, which order shall con
tinue i n force until countermanded by said committee.
Sec. 1438. T h e superintendent or party having charge of a n y per- Letters t o b e d e son under confinement, shall receive, if requested t o do so by t h e ' |^teed„iJ_p- °person so confined, at least one letter in each week [addressed t o one
of t h e visiting committee a nd] without opening or reading t h e same, Amended by §2,
and without delay t o deposit i t i n a post-office f o r transmittal by mail, ch" 63> 15 G- Awith a proper postage stamp affixed thereto; [and t o deliver t o said
person any letter without opening or reading t h e same, written to
him or her by one of the visiting committee. B u t all other letters
written by, or to, t h e person so confined may be examined b y t h e
superintendent, and, if i n his opinion the delivery of such letters would
be injurious t o t h e person so confined, he may retain the same.]
S e c . 1 4 3 9 . I n t h e event of the sudden and mysterious death of any i n q u e s t held,
person so confined, a coroner's inquest shall be held as provided f o r S a m e .§ 6 by law i n other cases.
Sec. 1440. A n y person neglecting to comply with, or willfully and
knowingly violating any of the provisions of the five preceding sections, s*meTi°-
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shall, upon conviction thereof, be punished b y imprisonment f o r a
term n o t exceeding three years, or by fine n o t exceeding one thousand
dollars, or by both fine and imprisonment i n t h e discretion of t h e
court, and b y ineligibility f o r this office i n t h e future, and, upon trial
had f o r such offense, t h e testimony of any person, whether insane or
otherwise, shall be taken and considered f o r w h a t i t is worth.
SEC. 1441. A t least one member of said committee shall visit t h e
asylums f o r t h e insane every month.
WHEN ILLEGALLY CONFINED.

M
A
Y BEDIA-^

SEC. 1442. On a statement i n writing, verified by affidavit, addressed
t o a judge of t h e district or circuit court of t h e county i n which the
oV.09, s 88113 hospital is situated, or of t h e county i n which any certain person con
fined i n the hospital has his legal settlement, alleging that such person
is not insane, and is unjustly deprived of his liberty, such judge shall
appoint a commission of not more t h a n three persons, i n his discretion,
t o inquire into t h e merits of t h e case, one of whom shall be a physician,
and if two or more are appointed, another shall be .a lawyer. Without
first summoning t h e party t o meet them, they shall proceed t o the
hospital and have a personal interview with such person, so managed
as t o prevent him, if possible, f r o m suspecting its object; and they
shall make any inquiries and examinations they may deem necessary
and proper of t h e officers and records of t h e hospital touching the
merits of t h e case. If they shall judge i t prudent and advisable, they
may disclose t o the party the object of their visit, and either i n his
presence or otherwise, make f u r t h e r investigation of the matter. They
shall forthwith report t o t h e judge making t h e appointment, the result
of their examination and inquiries. Such report shall be accompanied
by a statement of the case, made and signed by t h e superintendent. I f ,
on such report and statement, and the hearing of t h e testimony, if any
is offered, t h e judge shall find t h e person n o t insane, he shall order his
discharge. If t h e contrary, he shall so state, and authorize his con
tinued detention. The finding and order of t h e judge, with the report
and other papers, shall be filed i n t h e office of t h e court over which
such judge presides, who shall enter a memorandum thereof on his
record, and forthwith notify t h e superintendent of t h e hospital of the
finding and order of t h e judge, and t h e superintendent shall carry out
the order. T h e commissioners appointed as provided i n this section,
shall be entitled t o their necessary expenses and a reasonable compen
sation, t o be allowed by the judge, and paid by the state out of any
f u n d s not otherwise appropriated; provided, t h a t the applicant shall
pay t h e same if t h e judge shall find t h a t t h e application was made
without probable grounds, and shall so order.
COMMISSION:
SEC. 1443. T h e commission so provided for, shall n o t be repeated
same's 3?inted' °ftener t h a n once i n six months i n regard t o the same party; nor shall
" ' '
such commission be appointed i n the case of any patient within six
months of t h e time of his admission.
HABEAS CORPUS.
SEC. 1444. All persons confined as insane shall be entitled t o t h e
benefit of t h e writ of habeas corpus, and t h e question of insanity shall
s a m e s 38.
be decided a t the hearing, and if t h e judge shall decide t h a t the person
is insane, such decision shall be n o bar t o t h e issuing of the writ a
second time, whenever it shall be alleged t h a t such person has been
restored t o reason.

t-rict*judge.
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SEC. 1 4 4 5 . Any officer required herein to perform any act, and any
person accepting an appointment under the provisions of this chapter,
and willfully refusing or neglecting to perform his duty as herein pre
scribed, shall be guilty of a misdemeanor, besides being liable to an
action f o r damages.

Failure of duty :

39.

( C H A P T E R 1 5 2 , L A W S OF 1 8 7 6 . )
FOE T H E ESTABLISHMENT OF AST ASYLUM FOR FEEBLE-MINDED CHILDREN.

AW ACT to provide for the organization and support of an asylum at TitleGlenwood, in Mills county, for feeble-minded children.
SECTION 1 . Be it enacted by the General Assembly of the State of At Gienwooa.
Iowa, [That there is hereby established at Glenwood, in Mills county,
in this state, an institution to be known as the asylum for feeble
minded children, and the property of the state at that point, including
buildings and grounds heretofore used for the western branch of the BuUding8 .
Iowa soldiers' orphans' home, shall be used for that purpose. Said
institution shall be under the management of a board of trustees, con- Management_
sisting of three persons, two of whom shall constitute a quorum for substituted by
business. Said trustees shall be elected by the general assembly, one Ch - 1M . 18Q-Aof whom shall be elected for two years, one for four years, and one
for six years; and each general assembly shall hereafter elect one
trustee for six years.
SEC. 2. The expense of transmission of pupils to the asylum, and Expele O
F
all clothing required for the same, shall be paid by the county sending
them, when such pupils are reported [supported] by the state, i n all
other cases by the parents or guardians.
Repealing
SEC. 3. All acts in conflict with this act are hereby repealed.]
chUi52 is G A
SEC. 2. The purposes of this establishment are to care for, support, ' *' '
train and instruct feeble-minded children.
tuuoñ. ° 8 1
SEC. 3. The board of trustees shall appoint a superintendent, , ^ „^ ^ „ 1 .
whose duty it shall be, under the direction of the board, to superin
tend the care, management, training and instruction of the inmates
of the asylum, and the management of its finances. H e shall give a
bond to the state of Iowa, in such sum as the board shall require, t o
be approved by the board, conditioned for the faithful performance of
his duties. He shall make quarterly settlements with the board, t h e
latter being represented by the resident trustee, assisted by the county
auditor. The auditor shall receive three dollars per day for his ser
vices while so employed. The superintendent shall be removable by
the board at its pleasure.
S E C . 4 . The board of trustees shall have the general supervision of Duty and powsaid asylum and all its affairs, and shall adopt such rules and regular- e r s of trustees tions f o r the management of the same as will carry into effect the
provisions and purposes of this act. The trustees shall meet and
organize as soon as possible after the taking effect of this act. They
shall elect one of their number president, and another treasurer; they Treasurer,
shall also elect a person, who may or may not be one of their number,
secretary. The treasurer shall give such bond as the board shall
require conditioned for the faithful accounting of all moneys that
come into his hands.
The secretary shall receive three dollars per day for the time he is secretary,
actually employed during the sessions of the board or under their

390

Compensation.
Who shall b e
admitted.

F o r m of appli
cation.

Support of
children.

B y parente.

Duties a n d pow
e r s of trustees.

Salaries of
officer s , eto.

Traveling
expenses.
Report of b o a rd .

CAEE OF T H E INSANE.

[TITLE X I .

direction. Said board shall meet on the first Wednesday in November
of each year, and a t such other times as two of their number may
direct. All of said meetings after the organization of t h e board, shall
be at t h e asylum.
T h e f u l l compensation of the members of said board shall be mileage,
such as is allowed by law t o the members of general assembly.
SEC. 5. There shall be received into the asylum weak-minded
children between t h e age of seven and eighteen years, whose admis
sion may be applied f o r as follows:
First. B y the father and mother, or by either of them, if the other
be dead or adjudged t o be insane.
Second. B y t h e guardian duly appointed.
Third. I n all other cases, by the board of supervisors of the county
in which such child resides. I t shall be the duty of such board of
supervisors t o make such application f o r any such child t h a t has n o
living sane parent or guardian i n the state.
SEC. 6. T h e forms f o r application f o r admission into the asylum
shall be such as t h e trustees shall prescribe, and each application shall
be accompanied by answers under oath t o such interrogatories as the
trustees shall by rule require t o be propounded.
SEC. 7. F o r t h e support of said institution there is hereby appro
priated out of any money i n the state treasury not'otherwise appro
priated, t h e sum of ten (10) dollars per m o n t h f o r each child therein
actually supported b y the state, counting t h e actual time such child
is an inmate and supported by such institution, and upon presentation
t o t h e auditor of state, f o r each month, of a sworn statement of the
average number of children supported i n t h e institution by the state,
f o r the preceding month, the auditor shall draw his warrant upon the
treasurer of state i n favor of the treasurer of t h e board of trustees f o r
such sum.
I n cases where t h e parents or guardians are able t o do so, they shall
bupport t h e child or children, whose admission they apply f o r ; and
such ability t o support shall be determined by t h e board of super
visors of t h e county i n which such children reside. I n cases where
the parent or guardian is able t o pay a portion of such support, he
shall do so, and t h e balance shall be made u p b y t h e state; and the
board of supervisors of t h e county where such child resides shall
decide how much such parent or guardian shall pay. The superin
tendent i n his sworn monthly statement shall show t h e number of
such children so partially paid for, and the amount which t h e state is
t o pay, which amount shall be included i n t h e auditor's warrant. I n
all cases where t h e parent or guardian pays under t h e provisions of
this act t h e board of supervisors of the proper county shall require
such security f o r t h e amount to be so paid as the said board of trustees
shall prescribe.
All salaries f o r officers and compensation f o r teacher and help shall
be paid out of t h e suppôrt f u n d except as otherwise herein declared.
N o more of said support f u n d shall be drawn t h a n is necessary f o r
the purposes f o r which it is appropriated.
SEC. 8. The expenses of transmission of children t o the asylum
shall be paid out of the support f u n d i n cases where they are sup
ported by the state. I n other cases by the parent or guardian.
SEC. 9. The board of trustees shall make a f u l l report of the dis
bursements of t h e asylum and its condition, financial and otherwise,
t o the general assembly at each regular session thereof.

CHAP. 3.]
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SEC. 10. T h e inmates of the asylum m a y be returned t o t h e
parents or guardian whenever the trustees may so direct.
SEC. 11. There is hereby appropriated out of any moneys i n t h e
treasury n o t otherwise appropriated the sum of three thousand ($3,000)
dollars, or so much thereof as may be necessary f o r furnishing t h e
asylum, the' same t o be paid upon the order of t h e president of t h e
board as i t may be needed.
SEC. 12. There is hereby appropriated t h e f u r t h e r sum of tw o
thousand dollars f o r t h e next two years t o aid i n paying the salaries
of officers and teachers, and f o r help, b u t n o part of this shall be
drawn unless t h e support f u n d is found insufficient, and t h e n upon
t h e order of t h e president of t h e board as t h e same may be necessary.
SEC. 13. There is hereby appropriated out of any money in t h e
state treasury n o t otherwise appropriated t h e sum of one thousand
dollars, or so much thereof as may be necessary, f o r t h e purpose of
making such repairs of t h e said building and grounds as may be
needed, t o be drawn upon t h e order of t h e president of t h e board of
trustees. There is f u r t h e r appropriated t h e sum of tw o hundred dol
lars, or so much thereof as may be necessary f o r t h e purpose of p u r 
chasing school books and apparatus f o r said asylum t o be drawn as
aforesaid.
SEC. 14. T h e superintendent may, under t h e direction of t h e board,
appoint a matron and a steward, and appoint such teachers and
employ such help as may be needed.
SEC. 15. T h e term "feeble-minded children" shall be construed t o
include idiot children between the ages of seven and eighteen.
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C H A P T E B 3.
O F DOMESTIC A N D O T H E R A N I M A L S .
S E C T I O N 1446. [Every owner of swine, sheep or goats, shall restrain s w i n e a n a s h e e p
t h e same f r o m r u n n ing at large.]
Imende'dby
SEC. 1447. A n y person may take possession of any stallion, jack, § %ch. 7o, is
bull, boar or buck, found at large i n the county i n which such person G*A"
resides, and give notice thereof t o any constable i n the county, w h o ^aie animais
shall sell t h e animals so taken at public auction t o t h e best bidder f o r large'taíén Up.
cash, having given ten days notice of t h e time and place of sale, b y £¿§629®9¿ 3> u
posting t h e same i n writing in three public places i n t h e township o. A. '
wherein such animals were found at large. Out of t h e proceeds of
sale h e may pay all costs and charges of keeping and any damage
done by said animals, and shall pay the remainder of said proceeds
into the county treasury, t o be applied t o t h e use of t h e county, unless
legal proof be made t o the county auditor b y t h e owner of said ani
mals of his right thereto; such proof may be made a t any time within
twelve months f r o m t h e sale, and thereupon said auditor shall order
the proper amount t o be paid t o the owner out of any money i n t h e
treasury n o t otherwise appropriated. B u t if t h e owner, or any person
f o r him, shall, on or before the day of sale, pay t h e costs and charges
thus f a r made, and all damages, and make satisfactory proof of his
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ownership, the constable shall release the animals to him without
proceeding further. 1
SEC. 1448. [When any person is injured in his lands inclosed by
a lawful fence by any kind of domestic animal, he may recover his
damages by an action against the owner, or by distraining the animals
doing the damage; but if they were lawfully on the adjoining land,
and escaped therefrom in consequence of the neglect of the person
suffering the damage to maintain his part of the division fence, the
owner of the animals shall not be liable for such damage; provided,
that if the party injured elects to recover by action against the owner
of the stock, no appraisement need be made by the trustees as in cases
of distraint; and in counties where by police regulation stock is
restrained from running at large, any person injured in his improved
or cultivated lands by any domestic animal may recover his damages
as provided in section six of this act and sections 1454,1455 and 1456
of the code, whether the lands whereon the injury was done was
inclosed by a lawful fence or not. 3 ]
SEC. 1449. And if the animals are not lawfully upon the adjoining
close and came thereupon, or if they escaped therefrom into the
injured enclosure in consequence of the neglect of the adjoining owner
to maintain any partition fence, or any part thereof, which it was his
duty to maintain, then the owner of the adjoining land shall be liable
as well as the owner of the animals.
SEC. 1450. [Section 309 of the code is hereby amended by striking
out the word '"now" in the fifth line thereof; and the word "stock, '
as used therein and in this chapter, is hereby declared to mean cattle,
horses, mules and asses; and, under said section, the board of super
visors of each county may—and on petition of one-fourth of the legal
voters thereof, as shown by the returns of the last general election,
must—submit, in the manner provided by section 310 of the code,
except as herein modified, to the electors of the county at the next
general election, or, if they deem it advisable, at a special election
called -for that purpose, the following questions of police regulation,
or either of them, and no others, to-wit:
First. Shall stock be restrained from running at large ?
Second. Shall stock be restrained from running at large between
sunset and sunrise?
Third. Shall stock be restrained from running at large between
sunset and sunrise from the first day of (naming the month) in each
year, until the first day of (naming the month) following?
Fourth. Shall stock be restrained from running at large between
sunset and sunrise from the first day of (naming the month) in each
year, until the first day of (naming the month) following.
SEC. 1451. If at such election a majority of the electors voting
thereon, shall vote in favor of either of such regulations, then the
same shall take effect and be in force at the end of thirty days after
said election, and shall continue in force until the end of ninety days

1
The owner of a bull, who allows him to run
at large, is liable for all damages he may cause,
and where an unpedigreed bull thus running at
large gets a thoroughbred cow with calf, the
measure of damages is the difference in value of
plaintiff's cow for breeding purposes, before and
after meeting defendant s bull. Crawford v.
Williams, 48 Iowa, 247.

i The fact that stock is prohibited from run
ning at large in a county does not relieve the
land owner from the duty of maintaining parti
tion fences, and if he suffers damage resulting
from his own neglect to keep up his fences, he
cannot recover therefor from the owner of the
stock doing the damage. Duffrees v. Judd, 48
Iowa, 256.
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after an election at which, on a resubmission of the same question, P r o v i s o : r egua majority of the electors of the county voting thereon shall vote |£tlf°"<£e¿arBd
against the same: Provided, that where any county prior to the taking counties adopteffect of this act, shall have voted, on the submission of such question o°ghercUaw.ns
" f o r restraining stock from running at large;" or " f o r restraining
stock from running at large between the hours of sunset and sunrise,
as provided in chapter three, title eleven, of the code, or in the law or
laws to which the same is amendatory, such vote is hereby declared to
be legal and valid, and to amount to an adoption by the county of the
police regulation so voted for, as the same is herein set out as fully
and effectually as if the same was submitted and voted for under this
act, except that the same shall be and remain in force in such county
until the end of thirty days after the next general election and no
longer unless re-adopted thereat.
SEC. 1 4 5 2 . The owner of any stock or domestic animal, prohibited Owner of stock
by law or police regulation of any county from running at large at ^where p™"
any of the times hereinbefore mentioned, shall be liable for all dam- lice regulation
ages done thereby while wrongfully remaining at large upon the lsad °i|ted public highway or upon the improved or cultivated lands of another,
which may be recovered "by action at law, or the party injured may, at HOW recovered,
86 1 5
his option, distrain the trespassing animals, and retain the same i n
'
some safe place, at the expense of the owner, until the damages are
paid as provided in section[s] 1454, 1455 and 1456 of the code. [Said Amended B
Y
damages to be assessed pro rata per head, and each owner if more than OLA.11' 188 '18
one owner shall be liable for the pro rata amount, and each owner
shall have the right to discharge his stock from distraint by paying the
said pro rata amount to the person damaged, together with his pro
rata share of the costs of the distraint.] Provided, that no stock or
domestic animal, except the male animals mentioned in section 1 4 4 7 ^FMAIS SHAUEN
d
of the code, shall be considered as running at large, so long as the £°gd^¡í¡jn
"
1 1n g at
same is upon the unimproved or uncultivated lands, and under the large™ " a
immediate care and control of the owner, or upon the public highway
under like care and control, for the purpose of travel or driving thereon.
SEC. 1 4 5 3 . The word owner, as used in the preceding and in the
^ECONthree succeeding sections of this chapter of the code, shall include the lame, g0™8*'
person entitled to the present possession of the animal, and also the
person having the care or charge of the same, as well as the person
having the legal title thereto.]
CHAPTR 1 8 8 , L A W S OF 1 8 8 0 .
RELATIVE TO DAMAGE DONE BY DOMESTIC ANIMALS.

AN ACT amending section 6 of chapter 70 of the laws of the fifteenth TiUe .
general assembly, relating to the liability of owners of stock for
damage done by domestic animals running at large; and for the
punishment of persons unlawfully relieving stock from distraint.
SECTION 1 . Be it enacted by the General Assembly of the State of A m e n d m e n t of
70 16
Iowa, That section 6 of chapter 70 of the [public] acts of the
fifteenth
>
general assembly be amended as follows: By adding, after the word
" code " and before the word " provided," in the tenth line of the said
section, the following: "Said damages to be assessed pro rata per head, m^rnSrge
and each owner, if more than one owner, be liable for the pro rata
\
amount, and each owner shall have the right t o discharge his stock damages!"1611 °
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from distraint by paying the said pro rata amount to t h e person dam
aged, together with his pro rata share of the cost of distraint."
SEC. 2. That if any person by force or otherwise without leave of
the person having stock under distraint, relieve the stock from dis
traint, he shall be guilty of a misdemeanor, and shall pay a fine of not
less than 10 dollars nor more than 100 dollars or b y imprisonment i n
the county jail not less than 10 days nor more than 30 days.
Approved, March 27,1880.
SEC. 1454. W i t h i n twenty-four hours after the stock has been dis
trained, Sunday not being included, the party so injured, or his agent,
shall notify the owner of said stock, when known, and if said owner
shall fail to satisfy the owner of, or occupant cultivating said land, he
shall, within twenty-four hours thereafter, notify the township trus
tees to be and appear upon the premises to view and assess the dam
ages; such notices to be either verbal or in writing. W h e n two or
more trustees have assembled, they shall proceed t o view and assess
the damages and the amount to be paid for keeping said stock; and if
the persons owning such distrained stock refuse to pay such damages
so assessed, then the trustees shall post u p notices i n three conspicuous
places in the township where such damages were done, that the said
stock', or so much thereof as is necessary to pay said damages with
costs of sale, will be sold to the highest bidder; any money or stock
left after satisfying such claims shall be returned t o the owner of the
stock so disposed of; said sale shall take place at t h e enclosure where
such stock was distrained between the hours of one and three P. M. on
the tenth day after the posting of said notice; provided, t h a t if any
one or more of said trustees are interested i n said damages, the trustee
or trustees n o t so interested shall appoint some one or more, as the
case may require, to act in the place of the person or persons so inter
ested; the owner of the stock, or t h e person entitled t o the possession
thereof, when known, shall also be notified of the time and place of the
meeting of said trustees t o assess said damages. W h e n either trustee
is absent so t h a t notice cannot be served upon him, then any justice
of the peace shall appoint a suitable person, having the qualifications
of a juror, t o supply the place of the absent trustee, and t h e person so
appointed shall serve as such trustee f o r all the purposes of this and
the following sections.
SEC. 1455. T h e trustees shall make their assessment in writing and
file t h e same with the township clerk, t o be of record i n his office.
A n y person aggrieved by the action of the trustees under this chapter,
may appeal t o the circuit court of the proper county. T h e bond shall
be filed with the clerk of t h e township in a penalty double the value
of the property distrained, or if the value of the property exceed the
amount of t h e damage claimed, then double the amount of the dam
age. Notice of such appeal shall be given in the same time and man
ner as i n appeals from a judgment of a justice of the peace, with good
and sufficient securities, to be approved by the clerk; and from and
after the filing of the appeal bond, the same shall operate as a super
sedeas. I n case the owner of such be appellant the same shall be
delivered t o him. The clerk, after the appeal is taken, shall certify all
the original papers t o the clerk of the circuit court within the time
prescribed f o r the appeal.
SEC. 1456. If the owners of such distrained stock are not known,
it shall be treated as estrays.
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(Sections 1457, 1458, 1459, 1460, 1461, 1462 and 1463, are repealed
by section one (1), of chapter 70, laws of 1874.)
SEC. 1464. N o person shall take u p an unbroken animal as a UNBROKEN anistray, between t h e first day of May and t h e first day of November,
„1 g
unless the same be found within his lawful enclosure; n o r shall any a. Â.
person take u p any stray unless he be a householder. k
SEC. 1465. If any horse, mule, neat cattle, or other animal, liable w h o m a y t a k 6
t o be taken u p as a stray, come upon any person's premises, any other
person may notify him of t h e fact, and if he fall t o take u p such stray a me ' 2 '
f o r more t h a n five days a ft e r such notice, any other person being a
householder in t h e same township, may take u p such stray and pro
ceed with i t as if taken upon his own premises; provided, t h a t he shall
produce to t h e justice of the peace proof of t h e service of such notice,
and all persons taking u p stray animals shall state t o t h e justice, under
oath, where such stray was taken up.
SEC. 1466. A n y person taking u p a stray, shall, within five days Notices containthereafter, post u p written notices in three of t h e most public places 1Dn/'a^c¿ipti0U
i n the township, containing a f u l l description of said animal, and, poBted up.
unless such stray shall have been previously reclaimed by t h e owner, S a m e ' § 3he shall, within t e n days, go before a justice of t h e peace i n t h e town
ship i n which such stray was taken up, or, i n case there is n o justice i n the
township, he shall go before the nearest justice i n t h e county, and
make oath as t o where said stray was taken up, and t h a t t h e marks or
brands have n o t been altered t o his knowledge either before or after
the same was taken up.
SEC. 1467. If necessary, the justice shall issue a notice t o threedis- APPRAISERS:
interested householders i n t h e township, t o appear a t t h e time and ?„gfi¿edutyo í
place mentioned i n said notice t o appraise t h e stray. T h e persons so samef§ 4.
notified, or any two of t h e m attending, shall take a n oath t h a t they
will fairly and impartially appraise said stray, and their appraisement,
embracing a description of t h e size, age, color, sex, marks, and brands
of the stray, shall be entered by the justice i n a book t o be kept by
h i m f o r t h a t purpose.
SEC. 1468. The justice shall, within ten days thereafter, send a cer- Justices to send
tified copy of said e n tr y t o t h e county auditor, w h o shall immediately °y aumtor-ci3s"
enter the same i n a n estray book, t o be kept by h i m f o r t h a t purpose, auty.
If the appraised value of t h e stray is ten dollars, or more, t h e auditor S a m e ' s B*
shall cause a copy of said entry t o be posted o n t h e court house door,
and a copy of said notice t o be inserted three times i n some newspaper
i n the county, if there be one, if not, he shall cause t o be posted u p
written notices i n three public places i n t h e county, and he shall,
within ten days a f te r receiving t h e notice of appraisement, unless t h e
animal shall have been previously reclaimed by t h e owner, forward a
certified copy of t h e same t o t h e public printer hereafter provided;
together with t h e amount required t o pay f o r t wo insertions of said
notice i n the paper published by such printer.
SEC. 1469. T h e secretary of state shall select and contract w ith a secretary of
printer to print all such advertisements of strays, and shall immedi- for'pubuahing0'
ately notify t h e auditor of each county of the name and residence of notices: auditor
such printer, and t h e price of such advertisements. I n making t h e same^'s 7, n .
k
An estray is an animal whose owner is un
known. And a person cannot, under the statute,
lawfully take up an animal found upon his unf'enced premises, whose owner is known to him;
and the owner of the animal may, in such case,

replevy the animal without first tendering to the
person who has taken it up, the costs and ex
penses incurred in respect thereto.
Walters v.

Glates, 29 Iowa, 437.
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contract the secretary shall select an agricultural paper, published at
the capital, if there be one. Such contract shall be renewed on the
first day of January, annually; and if a vacancy should from any cause
occur, the secretary shall immediately fill it with a new contract.
SEC. 1470. The printer thus selected, shall, once in each week,
issue a newspaper or printed sheet, in which he shall give two succes
sive insertions of all estray notices sent to him, and shall send one
copy of each paper issued to the auditor of each county, who shall
receive, file, and preserve the same, to be examined by any person who
may desire to see them. The auditor is hereby required to subscribe
for one copy of the paper selected by the secretary of state for the
publication of estray notices, and the amount of the subscription price
shall be allowed and paid out of the treasury of the county.
SEC. 1471. When the appraised value of any stray does not exceed
five dollars, no further procedings need be had than for the justice to
enter a description of said stray on his estray book, and if no owner
appear within six months, the right of the property shall vest in the
finder, if he has complied with the law and paid all costs.
SEC. 1472. Where the appraised value of the stray exceeds five dol
lars and is less than ten, and the finder shall have complied with the
revisions of this chapter, and paid all costs, the property shall vest in
im after the expiration of nine months, if no owner appear.
SEC. 1473. Any person legally taking u p a stray may use or work,
if he does so with care and moderation, and does not abuse or injure
it. But if any person unlawfully take u p any stray, or take up anystray and fail to comply with the provisions of this chapter, or use pv
work it in a manner contrary to this chapter, or work it before having
it appraised, or keep such stray out of the county for more than five
days at any one time before he acquires a title to said stray, such
offender shall forfeit to the county twenty dollars, to be sued for by
any person in the county; and the owner of the stray may also recover
of such offender double the amount of all injury sustained, with
costs.
SEC. 1474. The owner of any stray may, within one year from
the time of taking up, prove his ownership of the same before a justice
of the peace (and if the title shall not have already vested m the
finder by sections fourteen hundred and seventy-one or fourteen hun
dred and seventy-two of this chapter), and upon payment of all costs,
the reward, and a resonable allowance, he shall be entitled to recover
the stray. If the owner and finder cannot agree upon the amount of
such allowance, it shall be settled by some justice of the peace, who
shall take into consideration the trouble and expense incurred by the
finder, and whatever use he may have had of the stray.
SEC. 1475. If the owner fail to claim his title to any stray for one
year after the time of taking up, and the finder shall have complied
with this law, a complete title to the stray shall vest in the finder; but
if the owner shall appear within eighteen months from the time of
taking up, and prove his ownership of such stray, and pay all costs
and expenses as above provided, the finder shall pay him the appraised
value of such stray, or may, at his option, deliver up the stray.
SEC. 1476. If any stray legally taken up, escape from the finder, or
die, without any fault on his part, he shall not be liable for the loss.
SEC. 1477. If any person shall sell, or trade, or take out of the
state, any stray before the legal title shall have vested in him, he shall
forfeit to the owner double the value of said stray, and shall be pun-

E
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ished by fine not exceeding ninety dollars, or imprisonment i n the
county jail not exceeding thirty days.
SEC. 1478. If any printer, auditor, or justice of the peace, fail to 9ame_
perform the duties enjoined upon him by this chapter in relation t o oh. 102, § 21,
strays, he shall forfeit to the county not less than five or-more than
'A"
fifty dollars, to be sued for by any person i n the county.
SEC. 1479. The board of supervisors of each county shall procure Marks and
at the expense of the county, a book for each civil township, in which £™nd8' b00k
to record the marks and brands of horses, sheep, hogs, and other R. §1555.
animals.
SEC. 1480. Any person wishing to mark or brand his domestic EECORAEA.
animals with any distinguishing mark, may adopt his own mark and B- §165Shave a description thereof recorded by the clerk of the township i n
which the owner lives.
SEC. 1481. N o person shall adopt a mark or brand previously MART of anrecorded to another person residing in the same township, nor shall gh?r{B87
the clerk record the same one to two persons, unless on their joint
application.
SEC. 1482. Any person may take charge of any animal whose ABANDONED
owner has abandoned it, or fails to properly take care and provide for J ^ e o n . t ' o m 
it, and may furnish the same with proper shelter, nourishment, and er's expense,
care, at the owner's expense, and shall have a lien on such animal for a?'™' 8 4 ' 1 3
the same; which lien at the expiration of three months, shall become
a perfect title to the property as provided in the case of a stray.
SEC. 1483. I n case any creature impounded or otherwise confined, cruelty t o anishall be without necessary food or water for more than twelve succès- ™aterto°be a n d
sive hours, it shall be lawful for any person, as often as necessary, to supplied,
enter the pound, enclosure, or building, and supply it with food and S a m e ' s 9 '
water so long as it shall remain so confined;, and the reasonable cost
of such food and water may be collected by him of the owner of such
creature.
SEC. 1484. The sheriff, constable, police officer, officer of any soci- Diseasea aniety for the prevention of cruelty to animals, or any magistrate shall mais a i i e d .
destroy any horse or any other animal having the disease called and 8 a m e ' § 10'
known as the glanders, or any disabled creature unfit for further
use.
SEC. 1485. I t shall be lawful for any person to kill any dog caught D o g s may be
in the act of worrying, maiming or killing any sheep or lambs, c¿le76, § 9,9
or other domestic animal, or any dog attacking or attempting to bite a. A /
any person, and the owner shall be liable to the party injured for all
damages done by his dog, except when the party is doing an unlawful
act.
SEC. 1486. Any animal, or other property; taken up, held, dis- Animais seized
trained, or seized under this chapter, may be released at once by the é x w u U o n of
owner, upon execution and filing of a bond i n double the value of the bond,
property held, conditioned for the payment of all costs and damages
for which the same is held, and to which the one taking up, holding,
or distraining, may be legally entitled, within twenty days from the
filing and approval of such bond; said bond shall be filed and approved
by any constable, sheriff, or other officer having custody of the prop
erty, or by the nearest acting justice of the peace, or by the justice be
fore whom any legal proceedings relating to such property is pending.
Said bond shall be for the use of any person having any right or in
terest in or to said property so released.
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SEC. 1487. A bounty of one dollar shall be allowed on each scalp
of a wolf, lynx, swift, or wild-cat, to be paid out of the treasury óf the
county in which the animal was taken, upon a verified statement of
the facts showing the climant to be entitled thereto.
SEC. 1488. The person claiming the bounty shall produce such
statement, together with the scalp or scalps, with the ears thereon, to
the county auditor, or a justice of the peace of the county wherein
such wolf, lynx, swift, or wild-cat, may have been taken and killed;
and the officer before whom such scalps are produced shall deface or
destroy the scalps when so produced, so as to prevent the use of the
same to obtain for a second time the bounty herein provided for.

C H A P T E R 4.
OF FENCES.

SECTION 1 4 8 9 . The respective owners of lands enclosed with fences,
shall keep up and maintain partition fences, between their own and
next adjoining enclosure so long as they improve them in equal shares,
unless otherwise agreed between them,
SEC. 1490. If any party neglect to repair or rebuild a partition
Negleot t o build
o r repair.
fence,
or a portion thereof, which he ought to maintain, the aggrieved
B . § 1527.
party may complain to the fence viewers, who, after due notice to each
party, shall examine the same, and if they determine the fence is insuf
ficient, shall signify it in writing to the delinquent occupant of the
land, and direct him to repair or rebuild the same within such time as
they judge reasonable.1
SEC. 1491. If such fence be not repaired or rebuilt accordingly, the
Penalty, if order
of fence viewers complainant may repair or rebuild it, and the same being adjudged sufwithf oompllei1 ficient by the fence viewers, and the value thereof, with their fees, be
B . § 1528.
ing ascertained by them and certified under their hands, the complain
ant may demand of the owner of the land where the fence was deficient
the sum so ascertained, and, in case of neglect to pay the same for one
month after demand, may recover it with one per cent a month inter
est by action.
Partition
maintained.
R . 11526.

1
Section 1490 does not, in terms, require a
written notice, though, properly, i t should be i n
writing and proceed from the fence viewers; but
where it appears that a party, in fact, w a s noti
fied verbally by the opposite party, and was pres
e n t at the meeting of the fence viewers and
made n o objection, the statute is sufficiently
complied with. Talbot v. Blackledge, 22 Iowa,
572. A verbal notice was held sufficient i n Gantz
v. Clark, 31 Id., 254.
The proceedings of the fence viewers, should
not be measured with technical nicety, but, like
those before a justice of the peace, receive indul
gent consideration. Id.
A n adjacent proprietor cannot evade the l a w
in relation to the erection and maintenance of
partition fences, by purposely building his fence

a few feet from, instead of on, the dividing line.
Id.
A n owner of land is not liable for a failure t o
comply with the requirement of the township
trustees acting as fence viewers under section
1492, of the code, unless he has been served with
written notice of their meeting to take action in
the premises. Lookhart v. Wessels, 46 Id., 81.
This case certainly overruled Gantz v. Clark,
31 Id., 254, in so far as that case holds that a ver
bal notice is sufficient.
The action of the fence viewers in locating and
apportioning division lines of fence is not con
clusive, and i t is competent for a land owner to
show, in a proper action, that the fence was lo
cated upon his land, and not upon the division
line, and he may recover damages therefor.
Peschongs v. Meueller, 50 Id., 237.
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SEC. 1492. W h e n a controversy arises between the respective
owners about the obligation to erect or maintain partition fences,
either party may apply to the fence viewers, who, after due notice to
each party, may inquire into the matter and assign to each his share
thereof, and direct the time within which each shall erect or repair
his share in the manner provided above.
SEC. 1493. If a party neglect to erect or maintain the part of fence
assigned him by the fence viewers, it may be erected and maintained by
the aggrieved party in the manner before provided, and he shall be
entitled to double the value thereof, to be recovered as directed above.™
SEC. 1494. All partition fences shall be kept in good repair through
out the year, unless the owners on both sides otherwise agree.
SEC. 1495. N o person not wishing his land enclosed and not occu
pying nor using it otherwise than in common, shall be compelled to
contribute to erect or maintain any fence between him and an adjacent
owner; but when he encloses or uses bis land otherwise than i n com
mon, he shall contribute to the partition fences as in this chapter
provided-."
SEC. 1496. W h e n lands owned in severalty have been enclosed in
common without a partition fence, and one of the owners is desirous
to occupy his in severalty, and the other refuses or neglects to divide
the line where the fence should be built or build a sufficient fence on
his part of the line when divided, the party desiring it may have the
same divided and assigned by the fence viewers, who may, i n writing,
assign a reasonable time, having regard for the season of the year for
making the fence, and if either party neglect to comply with the
decisions of the viewers, the other, after making his own part, may
make the other part and recover as directed above.0
SEC. 1497. I n the case mentioned in the preceding section, when
one of the owners desires to throw open any portion of his field not
less than twenty feet in width, and leave it unenclosed t o be used in
common by the public, he shall first give the other party six months
notice thereof.
SEC. 1498. W h e n land which has lain unenclosed is enclosed, the
owner thereof shall pay for one-half of each partition fence between
his lands and the adjoining lands, the value to be ascertained by the
fence viewers, and if he neglect for thirty days after notice and demand
to pay the same, the other party may recover as before provided; or he
may, at his election, rebuild and make half of the fence, and if he
m
Under section 1493, i t is not necessary that
the fence viewers notify a party who neglects to
erect the portion of fence assigned him under the
preceding section, of their meeting to ascertain
the value of the fence which has been erected by
the aggrieved party. Talbot v. Blackledge, 22
Iowa, 573.
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R . § 1529.
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R . § 1530.
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R . § 1531.
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they stray upon the land of the other, and d o
damage, h e is liable therefor, the same as h e
would be if the lands were separated b y a law
ful partition fence; and the injured party m a y
distrain the cattle while thus trespassing upon
his land, regardless of the fact as t o whether
their owner turned them on his o w n land with
the intention that they should g o upon the land
" One who incloses land adjoining another's of the other. Winters v. Jacobs, 29 Iowa, 115.
close, and does not own any part of the division
While a lawful fence is not necessary between
fence, may throw any portion of such land open
to common a t pleasure. Meiner v. Bennet, 45 ajoining farms toconstitute an occupation inseveralty, still the partition fence must be such as
Id., 635.
will turn stock and premises separated only by a
0
Where adjoining owners agree to inclose hedge which is insufficient for that purpose
lands in common, such agreement releases, for must be considered as inclosed in common within
the time being, each party from the obligation the meaning of section 1496 of the code. Miner
to build a partition fence; and if one of them v. Bennett, 46 id., 635.
turns his cattle upon his own land from which
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neglect so to do for two months after making such election he shall
be liable as above provided."
SEC. 1499. When a division of fence between the owners of
improved lands may have been made, either by fence viewers, or by
agreement in writing, recorded in the office of the clerk of the town
ship where the lands are, the owners and their heirs and assigns shall
be bound thereby, and shall support them accordingly, but if any desire
to lay his lands in common and not improve them adjoining the fence
divided as above, the proceedings shall be as directed in the case where
lands owned in severalty have been enclosed in common without a par
tition fence. q
SEC. 1500. I n the provisions of this chapter, the term "owner" shall
apply to the occupant or tenant when the owner does not reside in
the county, but these proceedings will not bind the owner unless noti
fied. The term "fence viewers' means the fence viewers of the town
ship in which the division line in controversy is, and if that line is
between two townships, and both parties live in the same, then i t
means the viewers of that township, but if the parties live in different
townships, one viewer at least shall be taken from that of the party
complained against.
SEC. 1501. When a person has made a fence or other improvement
on an enclosure, which, on afterward making division lines is found
to be on land of another, and the same has occurred through mistake,
such first person may enter upon the land of the other and remove his
fence or other improvement and material within six months after such
line has been run, upon his first paying, or offering to pay, the other
party for any damage to the soil which may be occasioned thereby,
and when the parties cannot agree as to the damages the fence view
ers may determine them as in other cases.
SEC. 1502. But such fence or other improvement, except substan
tial buildings, shall not be removed if they were made or taken from
the land on which they lie, until the party pays the owner the value of
the timber, to be ascertained by the fence viewers, nor shall a fence
be removed at a time when the removal will throw open or expose the
crop of the other party, but it shall be removed in a reasonable time
after the crop is secured, although the above six months have passed.
SEC. 1503. When any question arises between parties, other than
those above stated, concerning their rights in fences, or their duties in
relation to building or supporting or removing them, such question
may be determined by the fence viewers upon the principles of this
chapter/

p T o confer jurisdiction upon fence viewers, t h e
fence respecting w h i c h t h e y determine m u s t be
i n f a c t a partition fence, a n d t h e y cannot c o n 
clude a party b y d e t e r m i n i n g t h a t t o b e a parti
tion fence w h i c h i s not. Bills v. Belknap, 3 8 I d . ,
225.
' A failure t o h a v e recorded w i t h t h e t o w n 
ship clerk t h e assignment o f t h e respective
shares o f e a c h party will n o t affect their rights
i n respect t o b u i l d i n g t h e share assigned t o t h e
other o n h i s failure t o d o so, a n d the recovery of
double d a m a g e s therefor a s provided i n t h e
statute, if h e h a d actual notice of such a s s i g n 
ment. Gantz v. Clark, 31 Iowa, 254.

' W h e r e t h e parties h a d agreed t o e r e c t a f e n c e
sufficient t o turn s w i n e a n d sheep, the trustees
could properly determine w h e t h e r or n o t t h e
a g r e e m e n t h a d been performed, a n d i f not, direct
t h e t i m e a n d manner o f performance. Huber v.
Wilkinson, 4 6 I d . , 458.
I n a n action t o recover double t h e v a l u e o f a
partition fence w h i c h t h e defendant b y t h e d e 
cision o f t h e township trustrees h a d been re
quired t o .erect, i t w a s held, proper for t h e j u r y ,
under t h e instruction o f t h e court, t o determine
w h e t h e r or n o t t h e land of t h e plaintiff w a s u s e d
i n pasturing s w i n e and sheep, a n d w h e t h e r a
fence w a s required t o turn these animals. Id.
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S E C . 1504.
A person building a fence, may lay t h e same upon t h e L i n e s : f e n c e o n
line between him and the adjacent owners, so t h a t t h e fence m a y be B- §1M1partly on one side and partly on the other, and t h e owner shall have
t h e same right t o remove i t as if i t were wholly on his own land.
SEC. 1505. T h e foregoing provisions concerning partition fences same.
shall apply t o a fence standing wholly upon one side of t h e division B " s 1543'
line.
SEC. 1506.
T h e foregoing provisions of this chapter do n o t bar a n y Other proceedother legal proceedings f o r the determination of the title t o land, or R g |i 543t h e dividing line between contending owners, n o r do they preclude
agreements by t h e parties.
S E C . 1 5 0 7 . A fence made of three rails of good substantial material, LAWFUL FENCE
or three boards not less t h a n six inches wide, and three-quarters of an r* §nï^'4.
inch thick, such rails or boards t o be fastened in or t o good substan
tial posts, not more t h a n ten feet apart, where rails are used, and n o t
more t h a n eight feet apart, where boards are used, wire either wholly
or i n part, substantially built and kept i n good repair, or any other
kind of fence, which i n the opinion of t h e fence viewers shall be
equivalent thereto, shall be declared a lawful fence; provided, t h a t Amended by
t h e lowest or bottom rail, [wire] or board shall n o t be more t h a n ch-101>16 a - A twenty nor less t h a n sixteen inches f r o m t h e ground, and t h a t such
fence shall be fifty-four inches i n height; [except t h a t a barbed wire
fence may consist of three barbed wires, or of f o u r wires, two of which
shall be barbed, such fence i n either case t o have n o t less t h a n [thirty- y u r t h amena _
six] iron barbs [of two points each, or twenty-six iron barbs of f o u r mentbychA"*'
points each on each wire;] the wires t o be firmly fastened t o posts n o t 17 G -A more t h a n two rods apart, with two stays between t h e posts, or w i t h
posts not more t h a n one rod apart without such stays, the t o p wire t o
be n o t more t h a n [fifty-four] n o r less t h a n forty-eight inches i n Amended
height, and the bottom wire n o t more t h a n twenty n o r less t h a n six- Q. A. ' '
teen inches f r o m t h e ground;] provided further, t h a t all partition
fences may be made t i g h t a t t h e expense of t h e party desiring it, and
such party may take f r o m such fence the same material by him added
thereto whenever h e may elect; and provided further, t h a t w h e n
t h e owner or occupants of adjoining land use t h e same f o r t h e purpose
of pasturing swine or sheep, each of said owners or occupants shall
keep their respective share of t h e partition fence sufficiently t i g h t t o
restrain such swine or sheep. 8
SEC. 1508. T h a t all the provisions of this chapter i n relation t o par- WHERE STOCK
tition fences, shall be alike applicable t o counties or townships having iB re8tralE6d '
restrained, or which may restrain, stock f r o m r u n n i n g a t large.
(CHAPTER
I

N

106, L A W S O

R E L A T I O NT O

F

1876.)

D I V I S I O NH E D G E S .

AN ACT i n relation t o hedges on division lines between acHoining Tltle>
land owners. [Additional t o code, chapter 4, title X I : " Of
fences."]
S E C T I O N 1.
Be it enacted by the General Assembly of the State of F E N C E MAY BE
Iowa, That if any person shall desire t o plant or make a hedge fence ^ona'tbe 66 '
on any line separating his lands, or enclosures f r o m t h e lands, or division line*

• It was held, that a fence of leas height than
four feet and six inches might, under section
1544 of the revision, be a lawful fence if i t af

26

forded equal strength and security to the inclosure. Phillips v. Oystee, 32 Iowa, 257.
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enclosures of any other person, or persons, h e shall be allowed to make
or build a fence sufficient t o protect the hedge and set t h e same five
feet beyond the line on the adjoining lands and keep t h e same there,
not more t h a n five years, and free f r o m weeds, and t h e n h e shall be
allowed t o remove the same, and during which time he shall be permit
ted t o cultivate t h e land t h u s enclosed f o r the benefit of the hedge;
provided, he shall enter upon t h e cultivation of said hedge within
twelve months f r o m the time said fence is removed on t h e adjoining
land.
SEC. 2. W h e n any person builds a hedge on the entire line between
his own and unenclosed lands, when said lands are enclosed the
owner thereof shall pay f o r one half of said hedge, the value t o be
ascertained by t h e fence viewers, and the manner of proceeding i n this
respect shall conform t o t h e provisions of the law now in force i n rela
tion t o t h e ascertainment of t h e value of partition fences with like
remedies; the maker of said hedge t o select his own half thereof; pro
vided, this act shall n o t apply t o town lots.
(Took effect by publication in newspapers, March 26, 1876.)

C H A P T E R

5 .

OF LOST GOODS.
Bafts, logs and
l u m b e r : pro
ceedings when
taken u p .
Gh. 20, § 1,14
G. A.

Disposition of
property un
claimed.
Same, $ 2.

S E C T I O N 1509. If any person shall hereafter stop or take u p any
r a f t of logs, or part thereof, or any logs suitable f o r making lumber,
or hewn timber or sawed lumber, found adrift on any water-course
within t h e limits or upon t h e boundaries of this state, such person,
within five days thereafter, provided the same shall n o t have been
previously restored t o t h e owner, shall go before some justice of t h e
peace or notary public of t h e county i n which t h e same was taken up,
and make affidavit i n writing, setting f o r t h an exact description of t h e
articles found, and stating when and where t h e same were found, t h e
number of logs or other pieces, and t h e marks and brands thereon,
and t h a t t h e same have n o t been altered or defaced since the taking
u p by him or by any other person t o his knowledge. And such jus
tice of t h e peace or notary public, within five days thereafter, shall
transmit such affidavit t o the county auditor of said county, and t h e
said auditor shall thereupon file t h e same i n his office, and enter i n
his estray book the description of the said property, t h e time and place,
when and where, and t h e name and residence of t h e person by whom
the same was taken up, and the said auditor shall also publish a notice
thereof f o r three weeks successively i n some newspaper printed in the
county.
SEC. 1510. I n all cases where t h e value of t h e articles so taken u p
shall not exceed five dollars, and no person shall appear t o claim and
prove t h e same within three months after the publication of such
notice, t h e n the property in the same shall vest i n the person taking
them u p ; b u t if the value thereof shall exceed five dollars, and the
same be n o t claimed or proven within six months after such publica
tion, then the finder shall deliver them to the sheriff of said county,
and thereupon the same proceedings shall be had, and t h e samedis-
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position be made of the proceeds arising from the sale thereof, as is
provided for in section fifteen hundred and thirteen of this chapter, in
relation to boats, vessels, etc., the value of which exceeds twenty dol
lars.
SEC. 1511. As a reward for the taking u p of any such boards,
timber, logs, rafts of logs, or any part thereof, there shall be paid by
the owner to the person taking up the same, for each log, not exceed
ing ten, twenty-five cents; for each log exceeding ten and not exceed
ing fifty, twenty cents; and for sawed lumber, fifty cents per thousand
feet.
SEC. 1512. If any person shall stop or take u p any vessel or watercraft found adrift within the limits or upon the boundaries of this
state, of the value of five dollars or upwards, including her cargo,
tackle, rigging, and other appendages, such person, within five days
thereafter, provided the same shall not have been previously proven
and restored to the owner, shall go before some justice of the peace
in the township where the craft or vessel is found of the proper
county, and make affidavit in writing, setting forth the exact descrip
tion of such vessel or water craft; where and when the same was found;
whether any, and if so, what cargo, tackle, rigging, or other append
ages, were found on board or attached thereto; and that the same has
not been altered or defaced, either in the whole or in part, since the
taking up, either by him, or by any other person, to his knowledge;
and the said justice shall thereupon issue his warrant, directed to
some constable of his township or district, commanding him to sum
mon three respectable householders of the neighborhood, who shall
proceed, without delay, to examine and appraise such boat or vessel,
her cargo, or tackle, rigging, and all other appendages as aforesaid,
and to make report thereof, under their hands, to the justice issuing
such warrant, who shall enter the same, together with the affidavit of
the taker-up at large in his estray book; and, within five days, shall
transmit a certified copy thereof, to the county auditor of the proper
county, to be by him recorded in his estray book and filed in his office.
SEC. 15J.3. I n all cases where the appraisement of any such boat or
vessel, including her cargo, tackle, rigging, or other appendages, shall not
exceed the sum of twenty dollars, the taker up shall advertise the same
on the door of the court house and in three other of the most public
places in the county within five days after the appraisement, and if no
person shall appear to claim and prove such boat or vessel within six
months from the time of taking up, the property in the same shall
vest in the taker up; but if the value thereof shall exceed the sum of
twenty dollars, the county auditor, within five days from the time of
reception of the justice's certificate at his office, shall cause an adver
tisement to be set up on the door of the court house, and at three
other of the most public places of the county; and, also, a notice
thereof to be published for three weeks successively in some public
newspaper printed in this state, and if the said boat or vessel be not
claimed or proven within ninety days after the advertisement of the
same as aforesaid, the taker up shall deliver the same to the sheriff of
the county wherein such boat or vessel may have been taken up, who
shall thereupon proceed to sell the same at public auction to the high
est bidder for ready money, having first given ten days' notice of the
time and place of sale; and the proceeds of all such sales, after deduct
ing the cost and other necessary expenses, shall be paid into the county
treasury.

Compensation
for.
Same, § 3.

Vessels a n d
water crafts :
value.
R . § 1506.

Affidavit.

Justice t o issue
warrant.
Report.

Estray book.

Record.

Value less than
twenty dollars:
adverti8emeut.
R . § 1507.
"When value is
over twenty
dollars.
Title vest.

Notice*
Newspapers.

Sale.

Proceeds.
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SEC. 1514. If any person shall find any lost goods, money, bank
notes, or other things of any description whatever, of the value of
five dollars and upwards, such person shall inform the owner thereof,
if known, and make restitution of the same without any compensation
whatever, except t h e same be voluntarily given; but if the owner be
unknown, such person shall, within five days after such finding, take
such goods, money, bank notes, or other things, before some justice of
the peace of t h e proper county, and make affidavit of the description
thereof, t h e time and place, when and where the same was found, and
t h a t n o alteration had been made i n t h e appearance thereof since the
finding of t h e same; whereupon t h e justice shall enter a description
of t h e property, and the value thereof, as near as he can ascertain i n his
estray book, together with the affidavit of t h e finder; and shall, also
within five days transmit t o t h e county auditor a certified copy thereof
t o be by h i m recorded i n his estray book and filed in his office.1
SEC. 1515. I n all cases where such lost goods, money, bank notes,
or other things, shall not exceed t h e sum of ten dollars i n value, the
finder shall advertise the same on the door of the court house, and
three other of the most public places i n the county; and if no per
son shall appear t o claim and prove such money, goods, bank notes, or
other things, within twelve months f r o m t h e time of such advertise
ment, t h e right t o such property, when t h e same shall consist in goods,
money, or bank notes, shall be vested i n t h e finder; b u t if the value
thereof shall exceed the sum of ten dollars, t h e count} auditor, within
five days f r o m the receipt of t h e justice's certificate, shall cause an adver
tisement t o be set upon t h e court house door, and i n three of the most
public places i n the county; and also a notice thereof t o be published
f o r three weeks successively i n some public newspaper printed i n this
state; and if the said goods, money, bank notes, or other things, be n o t
reclaimed within six months after the finding, the finder, if the same
shall consist i n money or bank notes, shall deliver the same t o the
county treasurer, a ft e r deducting t h e necessary expenses hereinafter
provided f o r : if i n bills, notes of hand, patents, deeds, mortgages, or
other instruments of value, t h e same shall be delivered t o the county
auditor, t o be preserved i n his office f o r t h e benefit of the owner,
whenever legal application shall be made therefor; if in goods, or
merchandise, t h e same shall be delivered t o the sheriff of the county,
who shall thereupon preceed t o sell the same a t public auction t o the
highest bidder f o r ready money, having first given ten days' notice of
the time and place of such sale; and t h e proceeds of all such sales,
after deducting t h e costs and other expenses, shall be paid into the
county treasury.
SEC. 1516. I n all cases where any vessel or water craft shall be
taken up, or any goods, money, or bank notes shall be found as aforsaid, which shall be of a value less t h a n five dollars, t h e finder shall
advertise the same by setting u p three advertisements i n the most
public places in the neighborhood; b u t i n such cases he shall keep and
preserve the same i n his possession, and shall make restitution thereof
t o the owner, without fee or reward, except the same be given volun
tarily, whenever legal application be made f o r the same, provided it
shall be done in three months f r o m such taking u p or finding; b u t if
n o owner shall appear t o claim such property within t h e time afore-

•The finder of lost goods which have n o is not guilty of larceny, even if h e does not ex marks by which the owner could be identified, ercise diligence t o discover who the owner of the
and who does not know to whom they belong, goods may be. State r. Dean, 49 Iowa, 73.
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said, the exclusive right t o the same shall be vested in the finder or
taker up.
SEC. 1517. I n any case where a claim is made to property found or OWNERSHIP settaken up, and the ownership of the property cannot be agreed upon Ufs uso*
by the finder and claimant, they may make a case before any justice of
the peace, who may hear and adjudicate it, and if either of them re
fuses to make such case, the other may make an affidavit of the facts
which have previously occurred, and the claimant shall also verify his
claim in his affidavit, and the justice may take cognizance of and try
the matter on the other party having one day's notice, but there shall
be no appeal from the decision. This section does not bar any other
remedy given by law.
SEC. 1518. A s a reward for the taking up of all boats and other COMPENSATION,
vessels, and for finding of lost goods, money, bank notes, and other B- 81614things, before restitution of the property or proceeds thereof shall be
made, the finder shall be entitled to ten per cent upon the value thereof,
in addition to which said allowance the owner shall also be required t o
pay to the taker up, or finder, all such costs and charges as may have
been paid by him for services rendered as aforesaid, including the cost
of publication, together with reasonable charges for keeping and tak
i n g care of such property, which last mentioned charge, i n case the
taker up or finder, and the owner cannot agree, shall be assessed by
two disinterested householders of the neighborhood, to be appointed by
some justice of the peace of the proper county, whose decision, when
made, shall be binding and conclusive on all parties.
SEC. 1519. The net proceeds of all sales made by the sheriff, and P
AID
R00EEDS P
all money or bank notes paid over t o the county treasurer, as directed into county
in this chapter, shall remain i n the hands of the county treasurer
•in trust for the owner, if any such shall apply in one year from the
time the same shall have been paid over; but if no owner shall appear
within the time aforeseid, the said money shall be considered as for
feited, and the claim of the owner thereto forever barred, in which
event the money shall remain i n the county treasury for the use of
common schools in said county.
SEC. 1520. If the taker up of any water craft, raft, logs, timber or Taker u p n o t
boards, or finder of lost goods, bank notes, or other things, shall be accountable f o r
faithful i n taking care of the same, and if any unavoidable accident
§4 u
<
shall happen thereto, without the fault or neglect of the finder or taker
up before the owner shall have an opportunity of reclaiming the same,
such taker up or finder shall not be accountable therefor; provided,
that in cases of accident as aforesaid, the taker up or finder, within ten
days thereafter, shall certify the same under his hand t o the county
auditor, who shall make an entry thereof i n his estray book.
SEC. 1521. If any person shall trade, sell, or loan, out of the limits P e n a l t y F0RDISof this state, any such property as may at any time be taken up or posing of propfound as aforesaid before he shall be vested with the• right t o the E'I'ISIS.
same, agreeably t o the foregoing provisions, he shall forfeit and
§ 4>14
pay double the value thereof, t o be recovered by any person who shall
sue for the same, i n any court, or before any justice of the peace hav
ing jurisdiction thereof; one half shall g o to the person suing, and the
other half t o the county aforesaid.
SEC. 1522. If any person shall take up any boat or vessel, or any Penalty f o r
raft, logs, timber or boards, or shall find any goods, money, bank notes, p"}y.ure °°m'
or other things, and shall fail t o comply with the requisitions of this
8¿51?*4 u
chapter, every such person so offending shall forfeit and pay the sum G.'"A.°'
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of t w e n t y dollars, t o be recovered before a n y justice of t h e peace b y
a n y person w h o will sue f o r t h e same, one half f o r t h e use of t h e per
son suing, and t h e other half t o be deposited i n t h e county treasury
f o r t h e use of common schools; b u t n o t h i n g herein contained shall
prevent t h e owner f r o m h a v i n g and maintaining his action f o r t h e re
covery of any damage h e m a y sustain.

C H A P T E R 6 .
OF INTOXICATING LIQUORS.
Sale of prohibi
ted : declared a
nuisance.
K. § 1559.

I m p o r t e r : limi
tation o n .
ft. § 1560.

Distillers.

Penalty f o r
ma n u fa c tu rin g .
R. § 1561.
P i r s t offense.
Second.
Third.

SECTION 1523. N o person shall m a nuf a c t ur e or sell, b y himself,
his clerk, steward, or agent, directly or indirectly, a n y intoxicating
liquors except as hereinafter provided. A n d t h e keeping of intoxica
t i n g liquor, w i t h t h e i n t e n t o n t h e part of t h e owner thereof, or any
person acting under his authority, or b y his permission, t o sell t h e
same w i t h i n this state contrary t o t h e provisions of t h i s chapter, is
hereby prohibited, and t h e intoxicating liquor so kept, together with
t h e vessels i n which i t is contained, is declared a nuisance, and shall be
forfeited and dealt w i t h as hereinafter provided."
SEC. 1524. N o t h i n g i n t h i s chapter shall be construed t o forbid
t h e sale b y t h e importer thereof, of foreign intoxicating liquor i m 
ported under t h e authority of t h e laws of t h e United States regarding
t h e importation of such liquors and i n accordance w i t h such laws;
provided, t h a t t h e said liquor a t t h e time of said sale b y said importer,
remains in t h e original casks o r packages i n which i t was b y h i m i m 
ported, and i n quantities n o t less t h a n t h e quantities i n which t h e laws
of t h e United States require such liquors t o be imported, and is sold
b y h i m i n said original casks or packages and i n said quantities only;
and n o t h i n g contained i n t h i s law shall prevent a n y persons f r o m
man u factu rin g i n this state, liquor f o r t h e purpose of being sold ac
cording t o t h e provisions of t h i s chapter, t o be used f o r mechanical,
medicinal, culinary, or sacramental purposes.
SEC. 1525. Every person w h o shall manufacture a n y intoxicating
liquors as i n t h i s chapter prohibited, shall be deemed guilty of a mis
demeanor, and shall pay, o n h i s first conviction f o r said offense, a fine
of one hundred dollars and t h e costs of prosecution, or shall stand
committed t h i r t y days, unless t h e fine be sooner paid; o n his second
conviction, h e shall p a y a fine of t w o hundred dollars, and t h e costs of
prosecution, and shall stand committed sixty days unless t h e fine be
sooner paid. A n d o n t h e t h i r d and every subsequent conviction f o r

"The keeping- of intoxicating- liquors without
an intention to sell t h e same contrary to law i s
n o t prohibited by the statute. The State v. Har
ris, 36 Iowa, 136.
T h e original prohibitory l a w of January 22,
1855, was held, to b e constitutional in Santo et
al. v. The State of Iowa, 2 Id., 166; and its
constitutionality re-affirmed i n The State v.
Donehey, 8 Id., 396.

This l a w a s found i n the revision of 1860,
held, constitutional i n The State v. Baughman,
2 0 Id., 497; The State v. Bartemeyer, 31 Id.,
601.
The owning of intoxicating liquors in this
state, in a state of transportation, is not unlaw
ful; nor are such liquors a nuisance which any
one may abate by destroying them. Bowen &•
King v. Hale, 4 Id., 430.
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said offense, he shall pay a fine of two hundred dollars and the costs
of prosecution, and shall be imprisoned i n t h e county jail ninety days.T
SEC. 1526. A n y citizen of t h e state, except hotel-keepers, keepers
of saloons, eating houses, grocery-keepers, and confectioners, is hereby
permitted within t h e county of his residence t o buy and sell intoxi
cating liquors f o r mechanical, medicinal, culinary, and sacramental
purposes only, provided h e shall first obtain permission f r o m t h e board
of supervisors of the county i n which such business is conducted as
follows."
SEC. 1527. H e shall first procure a certificate signed by a majority
of t h e legal electors of t h e township, town, or ward, i n which h e
desires t o sell said liquors, t h a t he is a citizen of t h e county and state,
t h a t h e is of good moral character, and t h a t they believe him t o be a
proper person t o buy and sell intoxicating liquors f o r t h e purposes
named i n t h e preceding section.
SEC. 1528. H e shall also make and file a bond, t o be approved by
t h e auditor of t h e county where application is made, i n t h e sum of
three thousand dollars, with two or more sureties, who shall justify i n
double t h e amount of said bond, conditioned t h a t he will carry out
t h e provisions of all laws now or hereafter i n force relating t o the sale
of intoxicating liquors, and which said bond shall r u n i n the name of
t h e county f o r t h e benefit of the school f u n d .
SEC. 1529. Upon the presentation of such certificate and bond t o
t h e county auditor, a day shall be fixed by said auditor f o r the final
hearing of t h e application by the board of supervisors, and notice
thereof given by publication i n at least one newspaper published i n
t h e county, or by posting such notice i n t h e township, town, or ward,
i n which t h e business is to be conducted. Such publication or post
i n g shall be a t least ten days prior t o t h e time of final hearing, and
the applicant shall pay t h e expenses thereof in. advance.
SEC. 1530. A t such final hearing, any resident of t h e county may
appear and show cause why such permit should not be granted, and
t h e same shall be refused unless the board shall be fully satisfied t h a t
t h e requirements of t h e law have, i n all respects, been fully complied
with, t h a t t h e applicant is a person of good moral character, and that,
taking into consideration t h e wants of t h e locality, and the number of
permits already granted, such permit would be necessary and proper
f o r the accommodation of the neighborhood.
T
Under this section, which was 1561 of the
revision, an allegation in an indictment for nui
sance, that a certain building was used by two
defendants as a place for the sale of intoxicating
liquors, and that they did then and there keep
intoxicating liquors for sale in said building,
without a further averment that such building
was under their control, i s sufficient; and where
the indictment, after such statement of the of
fense, averred that it was "under his control,"
without naming which of the two defendants
was meant, i t was held, that the unnecessary
averment should be treated as surplusage, and
that it did not vitiate the indictment. The State
v. Schilling, 14 Iowa, 455.
"This section i s not i n conflict with section
one (1), of article one (1), nor with section six
(6) of the same article of the state constitution.
In re Rath, 32 Iowa, 250.

P e r m i t t o sell :
h o w obtained.
R . S 1575.

Same.
C h . 24, § 1 , 1 4
G. A .

Bond.
Same, § 2.

Auditor fix t i m e
f o r hearing :
publication i n
newspaper.
R . § lffJ6.
C h . 128, § 1, 12
G. A.

Action b y
board: cause
shown.
Same, § 2.

Under section 1526, a grocery keeper cannot
obtain a permit to sell{liquor for any purpose.
Per DAY, J., i n Eindskoff <£ Bro. v. Curran, 34
Id., 3 2 7 .
This section does not confer upon the manu
facturer of intoxicating liquors the right to sell
the same i n this state, even for mechanical,
medicinal, culinary or sacramental purposes,
without permission first obtained from the board
of supervisors of the county. Becker v. Betten,
3 9 Id., 6 6 8 .
A person who, with a permit to sell intoxica
t i n g liquors, purchases a quantity of such li
quors from a manufacturer having no permit to
sell, may not only set up the unlawful sale to
defeat an action for the price of the same, but
where h e has made a payment thereon may re
cover the amount thus paid. Id.
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SEC. 1531. Every permission so granted shall specify the house in
which intoxicating liquors may be sold by virtue of the same, and the
length of time t h e same shall be i n force, which i n n o case shall
exceed twelve months.
SEC. 1532. T h e bond shall be deposited w ith the county auditor,
and suit shall be brought thereon at any time by the district attorney,
in case t h e conditions thereof, or any of them, shall be broken. T h e
principal and sureties therein, shall also be jointly and severally liable
f o r all civil damages, costs, and judgments, t h a t may be obtained
against t h e principal i n any civil action, brought by a wife, child,
parent, guardian, employer, or other person, under the provisions of
sections fifteen hundred and fifty-six, fifteen hundred and fifty-seven,
and fifteen hundred and fifty-eight of this chapter. All other moneys
collected on such bond shall go t o t h e school f u n d of the county.
SEC. 1533. T h e account book of purchases and sales, from which
the reports hereinafter mentioned are made, shall at all times be sub
ject t o t h e inspection of t h e district or circuit judge, district attorney,
sheriff, or any constable or marshal, grand jurors, or of all justices of
peace of t h e county, and such other persons as may be authorized by
law t o examine the same, and shall be produced by t h e party keeping
t h e same, t o be used as evidence on t h e trial of any prosecution
against him, or against liquors alleged t o have been seized from him
or his house, on notice duly served t h a t t h e same will be required as
evidence.
SEC. 1534. A n y permit procured or obtained under this chapter b y
any person n o t entitled t o the same by t h e provisions hereof, shall be
deemed fraudulent and void; and any one who, after obtaining such
permit, shall enter upon or be engaged i n any pursuit, i n consequence
of which h e would not be eligible t o obtain such permit, shall be
deemed t o have abandoned the same, and shall thereafter claim n o
protection thereby.
SEC. «1535. W h e n any resident of t h e county shall file a written
information, on oath, before any district judge, charging any one now
holding, or who may hereafter hold such privilege, with violating t h e
law, either by failing t o keep a correct record of purchase or sale, or
by making false entries i n such record or account, or by selling colorably, and under pretence of complying with t h e law, b u t substantially
i n violation thereof, or when any sheriff, constable, or marshal of t h e
county, shall, i n his official character, make, sign, and file such written
information, t h e district judge shall issue his notice t o the accused, t o
appear before him i n court, at a time fixed, t o show cause why his
permit shall n o t be vacated; and f o r the purpose of trial, either party
may have witnesses summoned as in other cases. The defendant may
answer t h e complaint or charge, and t h e district court, either on
default or o n answer, or on finding any of the charges sustained by
proof, shall revoke t h e permission t o t h e party t o sell liquor, and shall
adjudge the defendant t o pay the costs; and n o person whose permis
sion shall be revoked by t h e district court, shall be capable of holding
such privilege again within this state f o r t h e space of two years
thereafter.
SEC. 1536. W h e n intoxicating liquor shall be seized under a search
warrant by virtue of the laws now in force, i t shall be n o bar t o the
confiscation and destruction of t h e same, t h a t t h e party claiming t h e
same has a permit under this or any former law, if the court or jury
trying the facts shall be satisfied from the proof, t h a t the defendant
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has sold such liquors in violation or evasion of law, and at the time of
the seizure had the liquors in question, with the intention of selling
the same contrary to law, and any judgment of a competent tribunal
condemning liquors seized under such warrant, from any person hold
ing such permit, or convicting him of selling contrary to law, shall
work a forfeiture of his privilege.
SEC. 1537. No person having a permit to sell intoxicating liquors Profit on sales
under this chapter, shall sell the same at a greater profit than thirty- of.
Ch. 24, § 3, U
three per cent on the cost of the same, including freights, and every G. A.
person having such permit, shall make on the last Saturday of every
month, a return in writing to the auditor of the county, showing the Monthly return.
kind and quantity of the liquors purchased by him since the date of
his last report, the price paid, and the amount of freights paid on the
same; also the kind and quantity of liquors sold by him since the Contents.
date of his last report, to whom sold, for what purpose, and what
price, also the kind and quantity of liquors remaining on hand, which
report shall be sworn to by the person having the said permit, and
shall be kept by the auditor, subject at all times to the inspection of
the public.
.
Penalty.
SEC. 1538. Any person having such permit, who shall sell intoxi Same,
% 4.
cating liquors at a greater profit than is herein allowed, or who shall
fail to make monthly return to the auditor as herein required, or shall
make a false return, shall forfeit and pay to the school fund of the
county the sum of one hundred dollars for each and every violation of
the provisions of this chapter, to be collected by civil action upon his
bond by any citizen of the county, before any court having jurisdic
tion of the amount claimed, and for the second conviction under the
provisions of this chapter the person convicted shall forfeit his permit
to sell.
SEC. 1539. I t shall be unlawful for any person to sell or give away, Penalty f o r
o r giv
by agent or otherwise, any spirituous or other intoxicating liquors, iselling
n g t o minors
r intoxicated
including wine or beer, to any minor for any purpose whatever, unless opersons.
upon the written order of his parent, guardian, or family physician, Same, § 5.
or to sell the same to any intoxicated person, or to any person who is
in the habit of becoming intoxicated, and any person violating the
provisions of this section shall forfeit and pay to the school fund the
sum of one hundred dollars for each offense, to be collected by action
against him, or by action against him and the sureties
on his bond, if
one has been given, by any citizen in the county,x
x
The sale of intoxicating liquors to a minor
is within the prohibition, notwithstanding the
seller has no knowledge that the purchaser is a
minor. And in an action under this section for
the benefit of the school fund, it is not neces
sary to allege in the petition that the seller had
such knowledge. Jemison v. Burton, 43 Iowa,
282.
Any citizen of the county may bring an action
under this section for a forfeiture to the school
fund against one who sells intoxicating liquors
to a person in the habit of becoming intoxicated.
Church, v. Higham, 44 Id., 482.
This section applies as well to the giving as
to the sale of liquors to an intoxicated person.
Id.
The fact that the seller did not know the
person receiving the liquor to be intoxicated
does not relieve him from liability. Id.

Section 1539 applies not only to those having
a permit to sell, but also to all persons who
may sell intoxicating liquors to minors or to per
sons who are in the habit of becoming intoxi
cated. Cobleigh v. McBride et al., 45 Id., 116.
A judgment in an action for selling intoxicat
ing liquors to a minor, under this section, will
not be a lien upon the premises where the liquor
was sold, where they are owned by a third per
son, unless he have knowledge of and assent to
the unlawful act for which the judgment is
recovered. Id.
In an action under this section i t i s not com
petent to inquire of the plaintiff why he insti
tuted the suit. Id.
Testimony that it was a matter of report and
public notoriety that intoxicating liquors were
sold by the defendant is not admissible. Id.
In an action under this section, it is proper to
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SEC. 1540. If any person, not holding such a permit, by himself,
his clerk, servant, or agent, shall, f o r himself, or any person else,
directly or indirectly, or on any pretense, or by any device, sell, or i n
consideration of t h e purchase of any other property, give t o any per
son any intoxicating liquor, he shall be deemed guilty of a misde
meanor, and shall pay, on his first conviction f o r said offense, a fine of
twenty dollars and the costs of prosecution, and shall stand committed
ten days, unless t h e same be sooner paid; on t h e second conviction f o r
said offense, he shall pay a fine of fifty dollars and t h e costs of prose
cution, and shall stand committed thirty days, unless t h e same be
sooner paid, and on the third and every subsequent conviction f o r said
offense, he shall pay a fine of one hundred dollars and the costs of
prosecution, or shall be imprisoned in t h e county jail n o t less t h a n
three nor more t h a n six months. And i n default of t h e payment of
t h e fines, and costs, provided f o r t h e first and second convictions under
this section, t h e person so convicted shall n o t be entitled t o t h e benefit
of chapter forty-seven, title twenty-five of this code, until h e shall
have been imprisoned sixty days. All clerks, servants, and agents, of
whatsoever kind, engaged or employed i n t h e manufacture, sale, or
keeping f o r sale, i n violation of this chapter, of any intoxicating liquor,
shall be charged and convicted in t h e same manner as principals may
be, and shall h e subject t o t h e penalties herein provided. Indictments
and informations f o r violations under this section m a y allege any
number of violations of its provisions by the same party, but t h e vari
ous allegations m ust be contained i n separate counts, and t h e person
so charged may be convicted and punished f o r each of t h e violations
so alleged as on separate indictments or informations; b u t a separate
judgment must be entered on each count on which a verdict of guilty
is rendered. T h e second and third convictions mentioned in this sec
tion shall be construed t o mean convictions oh separate indictments or
informations. y
SEC. 1541. A n y person who shall mix any intoxicating liquor with
any beer, wine, or cider by him sold, and shall sell, or keep f o r sale, as a
beverage, such mixture, shall be deemed guilty under t h e preceding
section, and shall be punished accordingly.
SEC. 1542. N o person shall own, or keep, or be i n any way con
cerned, engaged, or employed, i n owning or keeping any intoxicating

instruct the jury that the plaintiff has no inter
est therein. Id.
A party cannot justify the act of giving intox
icating liquors to a minor by establishing that
h e did i t oy the order of the parent, unless he
shows that the order was in writing. The State
v. Coenan, 48 Id., 567.
The sale b y an agent, of intoxicating liquors,
to a person in the habit of becoming intoxicated,
renders the principal liable therefor, notwith
standing he may have been expressly forbidden
by the principal to sell to such person. Dudley
v. Sauthbine, 49 Id., 650.
y Where two or more defendants are indicted
jointly for a violation of the liquor law, they
may be tried jointly or separately, in the dis
cretion of the court, but a separate judgment
must be entered against each. The State v.
Hunter, 33 Iowa, 361.
Under this section the selling of intoxicating

liquor without a permit, for any purpose what
ever, is a misdemeanor, and punishable as therein
prescribed, and by section 1543 any person who
uses any building t o violate the provisions of
section 1540 is guilty of a nuisance, and may be
subjected t o additional penalties for that offense.
State v. Waynick, 45 Id., 516.
A defendant charged in an information with
"selling intoxicating liquors unlawfully, having
been heretofore convicted of the crime of selling
intoxicating liquors unlawfully," may be found
guilty as for a first offense. Gordon v. The
State, 3 Id., 410; Benham v. The State, 1 Id.,
542; The State v. Ensley; The Same v. Weil;
The Same v. Brown; and The Same v. Front,
10 Id., 149.
It is no defense for a clerk or agent, charged
with the sale of intoxicating liquors, that his
employer i s guilty of the same offense, and has
been convicted and punished. Id.
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liquor with intent t o sell the same in this state, or t o permit t h e same
t o be sold therein i n violation of the provisions hereof, and any person
who shall so own or keep, or be concerned, engaged, or employed i n
owning or keeping such liquor with any such intent, shall be deemed
guilty of a misdemeanor, and shall, on his first conviction f o r said
offense, pay a fine of twenty dollars and the cost of prosecution, and
stand committed until the same be paid. On his second conviction
f o r said offense, h e shall pay a fine of fifty dollars and t h e costs of
prosecution, and shall stand committed until the same be paid, and on
his third and every subsequent conviction f o r said offense, h e shall pay
a fine of one hundred dollars and the costs of prosecution, or shall be
imprisoned in the county jail not less t h a n three n o r more t h a n six
months. And upon the trial of every indictment or information f o r
violations of the provisions of this section, proof of t h e finding of t h e
liquor named i n t h e indictment or information i n t h e possession of
t h e accused i n any place except his private dwelling-house, or i t s de
pendencies, or i n such dwelling-house or dependencies if t h e same be
a tavern, public eating-house, grocery, or other place of public resort,
shall be received and acted upon by the court as presumptive evidence
t h a t such liquor was kept or held f o r sale contrary to the provisions
hereof. 2
SEC. 1543. I n cases of violation of the provisions of either of t h e
three preceding sections, or of section fifteen hundred and twenty-five
of this chapter, t h e building or erection of whatever kind, or t h e
ground itself, i n or upon which such unlawful manufacture or sale, or
keeping with in te n t t o sell, of any intoxicating liquor is carried on, or
continued, or exists, is hereby declared a nuisance, and may be abated
as t h e law provides ; and, i n addition t o t h e penalties prescribed i n said
sections, whoever shall erect, or establish, or continue, or use a n y
building, erection, or place f o r any of t h e purposes prohibited i n said
sections, shall be deemed guilty of a nuisance, and may be prosecuted
and punished accordingly, i n t h e manner provided b y law. And proof
of the manufacture, sale, or keeping with intent t o sell, of any intoxi
cating liquor i n violation of t h e provisions of this chapter, i n or upon
t h e premises described by t h e party accused, or by any other person
under t h e authority or by t h e permission of t h e party accused, shall
be presumptive evidence of t h e offense provided f o r i n this section.a
* A person who acts as the agent or employe
of a social club, to keep and deal out its liquors
to members purchasing and presenting tickets,
may be indicted and punished for a violation of
the prohibitory liquor law, under this section.
The State ». Mercer, 32 Iowa, 405.
While under this section the finding of intoxi
cating liquors upon the premises is presumptive
evidence that they are kept there for sale con
trary to law, yet where there is no evidence of
any such liquors being in the defendant's pos
session or under his control, the testimony of
one who is in the employ of the defendant that
the witness on one occasion sold a small quan
tity of liquor, this evidence is not sufficient to
warrant a conviction. The State v. Findley, 45
Id., 435.
» The offense of nuisance under this section
may be committed either by the manufacture,
sale, or keeping with intent to sell, intoxicating
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R . § 1563.
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R. § 1564.

liquors, contrary to law; and while an indict
ment is sufficient which charges the commission
of the offense by the doing of either one of the
unlawful acts, it is bad for duplicity if i t charges
the offense to have been committed by doing
two or three of the specified unlawful acts.
The State v. Baughman, 20 Iowa, 497.
And in an indictment for a nuisance under
this section, it is not sufficient to merely charge'
that the defendant used and kept a place for
the sale of intoxicating liquors. It should be
averred that he either had sold liquors at the
place mentioned, or kept them there for the
purpose of «ale. The State p. Hass, 22 Id.,
193; The State v. Harris, 27 Id., 429.
A license granted by the United States affords
no protection against the penalties imposed for
the sale of intoxicating liquors in violation of
the state statute. Id. See, also, State v. Carvey, Id., 82.
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SEC. 1544. If any credible resident of any county, shall, before a justice
of the peace of t h e same county, make written information, support 3d
by his oath or affirmation, t h a t he has reason t o believe, and does believe,
t h a t any intoxicating liquor described, as particularly as may be, i n
said information, is i n said county, i n any place described, as particu
larly as may be, i n said information, owned or kept by any person
named or described i n said information, as particularly as may be, and
is intended by him t o be sold i n violation of t h e provisions of this
chapter, said justice shall, upon finding probable cause f o r such infor
mation, issue his warrant of search, directed t o any peace officer i n
said county, describing as particularly as may be, t h e liquor and the
place described in said information, and t h e person named or described
i n said information as t h e owner or keeper of said liquor, and com
manding the said officer t o search thoroughly said place, and t o seize
t h e said liquor, with the vessels containing it, and t o keep t h e same
securely until final action be had thereon; whereupon, t h e said peace
officer t o whom such warrant shall be delivered, shall forthwith obey
and execute, so f a r as he shall be able, the commands of said warrant,
and make return of his doings t o said justice, and shall securely keep

Proof t h a t t h e defendant sold intoxicating house for selling intoxicating liquors." The
liquors in violation of law a t the place charged State v. Norton, 41 Id., 430.
The owner of premises upon which intoxicat
in t h e indictment for nuisance, is sufficient to
i n g liquor is k e p t for sale, contrary t o law. is
convict unless rebutted. Id.
The offense of nuisance, under this section, is not guilty of a n offense if h e leased them for a
complete by t h e doing of either of the acts pro lawful purpose, a n d did not affirmatively assent
hibited in sections 152-5, 1540, a n d 1542, of t h e ' t o such unlawful use. T h e mere failure to pre
code, being sections 1561. 1562, a n d 1563, of t h e vent or t o attempt to prevent t h e illegal use or
revision, as by t h e doing of them all. Hence sale of t h e liquors does not subject him t o t h e
a n indictment charging t h e offense to have been penalties of t h e statute. The State v. Ballincommitted a t a particular time and place by gall, 42 Id., 87.
A n indictment charging t h e defendant with
keeping intoxicating liquors with intent to sell
t h e same contrary to law, is the same accusa keeping and controlling a building where intox
icating
liquors were sold i n violation of law,
tion a s t h a t contained in another indictment
charging t h e offense to have been committed a t a n d where " g a m b l i n g , fighting, drunkenness,
t h e same time a n d place by selling intoxicating a n d breaches of the peace " were permitted by
liquors contrary t o law; a n d a conviction under him, held, not vulnerable to the objection of
one indictment would b e a bar to a prosecution charging two offenses. The State v. Dean et al.,
on the other. The State v. Layton, 2-5 Id., 193. 44 Id., 648.
N o r where t h e indictment charged t h a t the
Nor would t h e case be affected by t h e f a c t defendant kept intoxicating liquors for sale in a
t h a t in one indictment the offense is charged t o building.and did then a n d there sell the same.
have been committed on the first of the month The State v. Beecher, 20 Id., 438.
a n d i n t h e other on t h e fifteenth of the same
On t h e trial of a n indictment under section
month. Id.
1543, t h e state is not bound t o show affirma
An indictment under this section is sufficient tively t h a t t h e liquors were not kept in original
which charges t h e offense a s having been com vessels or packages, a n d t h a t they were n o t
mitted " by using a n d keeping a room and place sold for mechanical, medicinal, or sacramental
for the purpose of selling, a n d by selling therein purposes. Id.
intoxicating liquors in violation of section 1562
I n a n indictment under this section against
of t h e revision." The State v. Freeman, 27 t h e person, i t is not necessary t o describe t h e
Id., 333.
building and its specific location. Id.
Proof of occasional secret sales, without evi
A n indictment for nuisance, which charges
dence t h a t the place was notoriously or publicly t h e keeping of intoxicating liquors with intent
known as a place for t h e sale of intoxicating to sell the same, is good without t h e allegation
liquors, is sufficient to convict in a prosecution t h a t they were kept in violation of law. The
for nuisance under this section. Id.
State v. Jordan, 39 Id., 387. Following The
T h e finding of intoxicating liquors i n any State v. Collins, 11 I d . , 141.
other building than one used as a private dwell
Under this section a bar-tender or clerk i n a
i n g affords presumptive evidence that they are saloon where intoxicating liquors are sold by
kept by their owner for sale, and will support h i m in violation of law. may b e indicted for
a n indictment for " k e e p i n g a n d maintaining a nuisance. The State v. Stucker, 33 Id., 395.

CHAP. 6 . ]

INTOXICATING LIQUORS.

413

all liquors so seized by him, and the vessels containing it, until final
action be had thereon; provided, however, that if the place to be
searched be a dwelling-house in which any family resides, and in which Dwelling house,
no tavern, eating-house, grocery, or other place of public resort is kept,
such warrant shall not be issued unless said complainant shall, on
oath or affirmation, declare before said justice that he has reason to
believe, and does believe, that within one month next before the
making of said information, intoxicating liquor has been, in violation
of this chapter, sold in said house, or in some dependency thereof, by
the person accused in said information, or by his consent or permis
sion; nor unless from the facts and circumstances disclosed by such
complaint to said justice, the said justice shall be o£ opinion that said
complainant has adequate reason for such belief. b
SEC. 1545. The information and search warrant in such case, shall I n f o r m a t i o n :
contain.
describe the place to be searched, as well as the liquors to be seized, with wC hh a. t94,
9 G . A*
reasonable particularity. W h e n any liquors shall have been seized by
virtue of any such warrant, the same shall not be discharged or
returned to any person claiming the same, by reason of any alleged
insufficiency or description in the warrant of the liquor or place, but
the claimant shall only have a right to be heard on the merits of the
case.
SEC. 1546. Whenever upon such warrant such liquors shall have Notice of seiz
been seized, the justice who issued such warrant shall, within forty- uBr.e §served.
1566.
eight hours after such seizure, cause to be left at the place where said
liquor was seized, if said place be a dwelling house, store, or shop,
posted in some conspicuous place on or about said buildings, and also
to be left with or at the last known and usual place of residence of
the person named or described in said information as the owner or
keeper of said liquor, if he be a resident of this state, a notice, sum
moning such person and all others whom it may concern, to appear Requiring own
before said justice at a place and time named in said notice, which time e r t o a p p e a r .
shall not be less than five nor more than fifteen days after the posting
and leaving of said notices, and show cause, if any they have, why said
liquor, together with the vessels in which the same is contained, should
not be forfeited; and said notice shall, with reasonable certainty,
describe said liquor and vessels, and shall state where, when, and why,
the same were seized. A t the time and place prescribed in said notice, Time and piaoe.
the person named in said information, or any other person claiming
b
If the justice issuing the warrant for the
seizure of intoxicating liquors, under section
1544 of the code, has jurisdiction to authorize
the seizure, and the information and all the
proceedings thereunder are regular, the liquors
cannot be taken from the custody of the officer
by a writ of replevin; and police justices of
cities under special charters have concurrent
jurisdiction with justices of the peace to issue
such warrants. Weir v. Allen, 47 Iowa, 482.
It is for the justice to determine whether an
informant applying for a warrant under section
1544 of the code is a credible resident or not,
but neither the information nor warrant need
state such fact. The State v. Thompson, 44
Id., 399.
Where the information was entitled, "State
of Iowa, Clayton county," it was held unneces

sary to allege in the information that the liquors
were in Clayton county. Id.
A description of the place to be searched, by
giving the owner's name, the place where he
lives, and the kind of liquors which he was
believed to keep, was held sufficient. Id.
A n objection to the warrant for insufficient
description cannot be made for the first time on
appeal in the district court. Id.
A n information which charges the keeping of
intoxicating liquors by the defendant, with the
intent by him to be sold in violation of law, is
sufficient, without specifying by title and chap
ter of the stutute violated. Id.
Intoxicating liquors seized under proceedings
for their forfeiture are not subject to an action
of replevin Fries, etc., v. Porch, 49 Id., 351;
Funic <& Hardman v. Israel, 5 Id., 438; Cooley
v. Davis, 34 Id., 128.
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an interest i n said liquor and vessels, or any part thereof, may appear
and show cause w h y the same should n o t be forfeited. If any person shall
so appear, h e shall become a party defendant i n said case, and said justice
shall make a record thereof. W h e t h e r any person shall so appear or not,
said justice shall, at the prescribed time, proceed t o the trial of said case,
and said complainants, or either of them, may, and upon their default,
the officer having such liquor i n custody shall appear before said jus
tice and prosecute said information, and show cause why such liquor
should be adjudged forfeited. T h e proceeding i n the trial of such case
may be t h e same, substantially, as i n cases of misdemeanor triable
before justices of the peace, and if any person shall appear and be
made a party defendant as herein provided, and shall make written
plea t h a t said liquor, or t h e p a r t thereof claimed by him, was not
owned or kept wi t h intent t o be sold i n violation of this chapter, such
party defendant may, at his option, demanded a jury t o try the issue,
and, if upon t h e evidence then and there presented, the said justice or
jury as t h e case may be, shall find f o r verdict t h a t said liquor was,
when seized, owned or kept by any person, whether said party defend
ant or not, f o r t h e purpose of being sold in violation of this chapter,
t h e said justice shall render judgment t h a t said liquor, or said part
thereof, with t h e vessels i n which it is contained, is forfeited. If n o
person be made defendant in manner aforesaid, or if judgment be i n
favor of all t h e defendants who appear and are made such, t h e n t h e
costs of t h e proceeding shall be paid as i n ordinary criminal prosecu
tions where t h e prosecution fails. If t h e judgment shall be against
only one party defendant appearing as aforesaid, he shall be adjudged
to pay all t h e costs of proceedings i n t h e seizure and detention of the
liquor claimed by him u p t o t h a t time, and of said trial. But, if such
judgment shall be against more t h a n one party defendant claiming
distinct interests i n said liquor, t h e n t h e costs of said proceedings and
trial shall be according t o t h e discretion of said justice equitably appor
tioned among said defendants, and execution shall be issued on said
judgments against said defendants f o r t h e amount of the costs so
adjudged against them. A n y person appearing and becoming party
defendant as aforesaid, may appeal f r o m said judgment of forfeiture
as t o t h e whole, or any part, of said liquor and vessels claimed by him
• and so adjudged forfeited t o the district court as i n ordinary cases of
misdemeanor. 0
SEC. 1547. Whenever it shall be finally decided that liquor seiz«d
as aforesaid is forfeited, t h e court rendering final judgment of forfeit
ure, shall issue t o the officer having said liquors in custody, or t o some
other peace officer, a written order, directing h i m forthwith t o destroy
said liquor and vessels containing the same, and immediately thereafter
t o make return of said order t o the court whence issued, with his doings
indorsed thereon, and sworn to. Whenever it shall be finally decided
t h a t any liquor so seized is n o t liable t o forfeiture, the court b y whom
such final decision shall be rendered, shall issue a written order t o t h e

0
W h e n intoxicating liquors are seized under
a warrant issued under t h e provisions of t h e
prohibitory liquor l a w , i t i s n o t competent for a
party t o t a k e t h e case a w a y from t h e tribunal
w h o s e jurisdiction h a s attached, b y c o m m e n c i n g
a n action of replevin for t h e liquors seized.
Funk <& Hardman v. Israel, 5 Iowa, 438; Coolty
v. Davis, 3 4 Id., 128.

Intoxicating liquors seized under a n informa
tion for their forfeiture are n o t t h e subject o f
replevin, a n d t o take t h e m from an officer b y
such process i s a n illegal act, a n d will subject
t h e g u i l t y party t o punishment for contempt.
The State v. Harris et al., 3 8 I d . , 242.
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officer having t h e same i n custody, or t o some other peace officer, t o
restore said liquor, w i t h the vessels containing t h e same, t o t h e place
where i t was seized, as nearly as may be, or t o t h e person entitled t o
receive it, which order, the officer, after obeying t h e commands thereof,
shall return t o t h e said court with his doings thereon indorsed; and
t h e costs of t h e proceedings i n such case attending t h e restoration, as
also the costs attending the destruction of such liquor i n case of f o r 
feiture, shall be taxed and paid i n the same manner as is provided i n
case of ordinary criminal prosecution, where t h e prosecution fails. d
SEC. 1548. If any person shall be found i n a state of intoxication,
he shall be deemed guilty of a misdemeanor, and any peace officer may,
without warrant, and i t is hereby made his duty to, take such person
into custody, and t o detain him i n some suitable place, till a n informa
tion can be made before a magistrate and a warrant issued i n due form,
upon which h e may be arrested and tried, and if found guilty, h e shall
pay a fine of ten dollars and the costs of prosecution, or shall be i m 
prisoned i n t h e county jail thirty days. B u t t h e magistrate before
whom such person is tried and convicted may remit any portion of
such penalty, and order the prisoner t o be discharged upon his giving
information, under oath, stating when, where, and of whom h e p u r 
chased or received the liquor which produced the intoxication, and t h e
name and character of the liquor obtained. [Provided, such intox
icated person gives bail f o r his appearance before the proper magistrate,
court or jury t o give testimony i n any action or complaint against t h e
party f o r furnishing such liquor.] I n cases arising under this section,
appeals may be allowed as i n cases of ordinary misdemeanor within
t h e jurisdiction of t h e justices of the peace.e
SEC. 1549. I n any indictment or information arising under this
chapter, i t shall n o t be necessary t o set out exactly t h e kind or quan
tity of intoxicating liquors manufactured or sold, or kept f o r p u r 
poses of sale, n o r the exact time of the manufacture, or sale, or keep
i n g with intent t o sell, but proof of the violation by t h e accused of
any provision of this chapter, t h e substance of which violation is
briefly set f o r th , within t h e time mentioned i n said indictment or
information, shall be sufficient t o convict such person; n o r shall i t be
necessary i n any indictment or information t o negative any exceptions
contained i n t h e enacting clause, or elsewhere, which may be proper
ground of defense; and, i n any prosecution f o r a second or subsequent
offense as provided herein, i t shall not be requisite t o set f o r t h i n t h e
indictment or information t h e record of a former conviction, b u t i t
shall be sufficient briefly t o allege such conviction; n o r shall i t be
4
T o justify a n order for the destruction of
intoxicating liquors seized upon a warrant, i t
must be found," that they were kept with t h e
intention on the p a r t of the owner or the one i n
whose custody they are found, of selling them
in violation of law. A finding t h a t they were
kept " f o r t h e purpose of being sold within
t h e state of Iowa," is not sufficient. The State
v. Harris, 36 Iowa, 136.
A proceeding by information for the condem
nation of intoxicating liquors, alleged to be kept
for illegal sale, is i n the nature of a criminal one,
and after trial in the district court it is error to
sustain a motion by the state for a new trial.
State v. Harris et al, 40 Id., 95.
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« T h e word " drunkenness " i n a warrant of
commitment, has the same legal signification as
the word "intoxication." Smith v. Bigelow, 19
Iowa, 459.
Under sections 1568 and 1586 of the revision,
i t was held that imprisonment for thirty days
was an imperative part of t h e punishment for
intoxication. The State v. Patton, Id., 458. B u t
i t is not so under the code. Ed.
A witness may state whether or not, i n his
opinion, a person was intoxicated, and is n o t
confined to a statement of t h e conduct a n d de
meanor of the person inquired about. The State
v. Huxford, 47 Id., 16.
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necessary i n every case t o prove payment i n order t o prove a sale
within the true meaning and intent of this chapter, and the person
purchasing any intoxicating liquor sold in violation of this chapter,
shall, i n all cases, be a competent witness t o prove such sale. '
SEC. 1550. All payments or compensation f o r intoxicating liquor
sold i n violation of this chapter, whether such payments or compensa
tion be i n money, goods, land, labor, or anything else whatsoever, shall
be held t o have been received i n violation of law and against equity
and good conscience, and t o have been received upon a valid promise
and agreement of the receiver i n consideration of t h e receipt thereof,
t o pay on demand t o the person furnishing such consideration t h e
amount of said money or t h e just value of such goods, land, labor, or
other thing. All sales, transfers, conveyances, mortgages, liens,
attachments, pledges, and securities of every kind, which either i n
whole or i n part shall have been made f o r or on account of intoxicatin;
liquors sold i n violation of this chapter, shall be utterly null and voii
against all persons i n all cases, and n o rights of any kind shall be
acquired thereby, and no action of any kind shall be maintained in any
court i n this state f o r intoxicating liquors, or t h e value thereof, sold
i n any other state or country contrary t o t h e law of said state or
country, or with intent t o enable any person t o violate any provision
of this chapter, n o r shall any action be maintained f o r t h e recovery or
possession of any intoxicating liquor, or the value thereof, except i n
cases where persons owning or possessing such liquor with lawful
intent, may have been illegally deprived of the same. Nothing, how
ever, i n this section shall affect i n any way negotiable paper in t h e
hands of holders thereof i n good faith f o r valuable consideration, with
out notice of any illegality i n its inception or transfer, or the holder
of land or other property who may have taken t h e same i n good faith,
without notice of any defect in t h e title of the person f r o m whom t h e
same was taken, growing out of a violation of t h e provisions of this
chapter, and all evidence given in actions brought by or against such
holders, shall be i n n o way affected by the provisions of this section. e

f
The precise time when the offense was com
mitted is not material; it is suiBcient if it is
alleged that the offense was committed prior to
the finding of the indictment and witnin the
period of the statute of limitations, although a
particular time is alleged in the indictment. The
State v. Layton, 25 Iowa, 193, 196.
The time of selling need not be proved as laid
in the indictment. The State v. Curley, 33 Id.,
359: The State v. Mailing, 11 Id., 239.
Since the taking effect of the present constitu
tion, the offense of selling intoxicating liquors is
not the subject of indictment, but of an informa
tion before a justice of the peace. The State v.
Koehler, 6 Id., 398.

«In an action against a common carrier to
recover the value of intoxicating liquors lost or
destroyed, the plaintiff must prove, not only that
he has been illegally deprived of the same, but
that he owned or possessed them with lawful
intent and not for the purpose of sale contrary to
law. Sommer v. Cate, 22 Iowa, 585. WRIGHT,
J., dissenting.
While traffic in intoxicating liquor as an arti

cle of beverage is, under the statute, unlawful,
it nevertheless retains the characterof property.
Monty v. Arneson, 25 Id., 383.
When the consideration of a contract is the
illegal sale of intoxicating liquors, it is, by stat
ute. utterly void as against all persons. Davis
v. Slater, 17 Id., 250.
The sale of intoxicating liquors in this state,
in violation of the law for the suppression of in
temperance, even by an agent of a firm re
siding in another state, will be held illegal and
void without any showing of intent to enable the
purchaser to violate the law. The Second Na
tional Bank of Louisville v. Curren, 36 Id.,
555; Tegler <t- Co. v. Shipman, 33, Id., 194. See
also Whitlock v. Workman & Co., 15 Id., 351;
Dalter v. Lane et al., 13 Id., 538; Smith v.
Grable, 14 Id., 429; Davis v. Bronson, 6 Id., 410.
But to defeat a recovery on a contract for the
sale of intoxicating liquors made with a firm in
the state where they reside, it must appear that
the vendors had knowledge of our law, and
made the sale with intent to enable the pur
chaser to violate the same. Knowledge of the
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SEC. 1551. All peace officers shall see that the provisions of this
chapter are faithfully executed, and when informed that the law has violations,
been violated, or when they have reason to believe that the law bits *** * 1578*
been violated, and that proof of the fact can be had, such officers, shall
go before a magistrate and make information of the same and of the
person so violating the law. Upon the filing of such information
law alone would not be sufficient. The Second ground that the verdict is contrary to the eviNational Bank v. Curren, supra.
dence, is allowable. Woodward v. Squires &•
If an agent of a person engaged in the sale of Co., 39 Id., 435.
intoxicating liquors in another state, merely
An action under this section for the recovery
takes an order of a person residing in this state of money paid for intoxicating liquors in violafor a quantity of liquor to be forwarded to him, tion of law, will not be barred by the statute of
which order is taken by the agent subject to the limitations until five years from the time t h e
approval or disapproval of his principal, the sale payment was made. Woodward v. Squires &
will be regarded as made in the state where the Co., 41 Id., 677.
vendor resides, and the case will not fall within
I t was held in Marienthal, Lehman & Co. v.
section 1550. 'l egler & Co. v. Shipman, 33 Id., Shafer et al., 6 Id., 223, and in Funk <it Hard194.
man v. Israel, 5 Id., 438, that an illegal vendor
But if, in such case, the agent had authority of intoxicating liquors could not maintain a n
to contract the sale, or if the sale was made with action of replevin against attaching creditors of
intent on the part of the vendor to enable the the vendee, on the ground that the sale was
mrchaser to violate any of the provisions of our void and the right of possession still remained
Íaw for the suppression of intemperance, it would in the vendor. But the contrary seems to be
be otherwise; the sale would be void under sec- held in Monty v. Arneson, 25 Id., 383.
tion 1550. Id.
Intoxicating liquors are property in so far as
Although mere knowledge on the part of the they are the subject of larceny. The State v.
vendor, residing in another state, that the pur- May, 20 Id., 305.
,
chase is with intent to violate our law is not held
Where a party exchanges goods for intoxicasufficient to defeat the contract, yet it is a fact ting liquors, sold in violation of law, he may
from which, with other circumstances, the jury recover the same by a n action a t law. Smith v.
may infer such intent. Id.
Grable, 14 Id., 429.
W h e n i t is established in a n action by the
Where a claim for rent, payable i n corn, was
indorsee, that the note was given for intoxi- sold and transferred by the lessor to a third
eating liquors sold in violation of law, the bur- person in consideration of intoxicating liquors,
den'is upon the plaintiif to show that he took sold in violation of law in an action by the
the note for value without notice of its infirmity, assignee of the rent against the lessee the court
The Rock Island National Bank v. Nelson, 41 held, that he could not recover because the statId., 563.
ute declares all contracts on account of intoxicaOne who with permission to sell intoxicating ting liquors, sold in violation of law, to be
liquors, purchases a quantity of such liquors "utterly null and void against all persons in all
from a manufacturer who has not permission to cases." Davis v. Slater, 17 Id., 250.
sell, may not only set up the unlawful sale as a
The vendor of intoxicating liquors, sold condèfense in a n action to recover the price of the trary to law, may be garnished by a creditor of
liquors, but where he has made a payment the vendee and required to pay the money rethereon may recover back the amount paid, ceived for such liquors in satisfaction of the debt
Becker v. Betten. 39 Id., 668.
of such vendee to the garnishing creditor.
A party seeking to recover for the seizure and Church v. Simpson, 25 Id., 408.
destruction of intoxicating liquors, must show
The judgment, by default, of a justice of the
that he possessed them with a lawful intent, and peace cannot be impeached by affidavits showthat he has been deprived of them unlawfully, ing that the default was taken before the proper
before he can recover their value. Plummer v. time therefor. His record showing that the
Harbut et al., 5 Id., 308.
judgment was rendered a t a proper time is conA note given in whole or in part consideration elusive as to the fact. Cory v. King dt Co., 49
for intoxicating liquors sold in violation of law, Id., 365.
is void in the hands of the payee or any assignee
The term " l i e n s , " as employed in section
having notice of the consideration. The illegal 1550 of the code, does not include the lien of a
part cannot be separated from the legal part judgment, and if' a judgment be rendered in
of the consideration. Ittaints the whole. Braitch favor of a party selling intoxicating liquors, it
v. Guelick, 37 Id., 212.
cannot be pleaded in another action that such
An action under section 1550 to recover the judgment is void, because the subject matter of
irice of intoxicating liquors sold in violation of the action came within the prohibition of t h e
aw, is a civil action, and not quasi criminal in statute. Smith et al. v. Leddy et al., 50 Id.,
character, and a motion for a new trial on the 112.

Í
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before a magistrate lie shall institute a suit and proceed to the arrest,
and trial thereof, according to law. Upon trials before a magistrate,
it shall be the duty of the district attorney to appear for the state,
unless the person filing such information shall select some other attor
ney. Any peace officer failing to comply with the provisions of this
section, shall be guilty of a misdemeanor, and pay a fine of not less
than ten nor more than fifty dollars, and a conviction shall work a
forfeiture of his office.h
SEC. 1552. The principal and securities in the bond mentioned in
sections fifteen hundred and twenty-eight and fifteen hundred and
twenty-nine, shall be jointly and severally liable for all fines and costs
that may be adjudged against the principal for any violation of any of
the provisions of this chapter, and shall also jointly and severally be
liable for all civil damages and costs that may be adjudged against
such principal in any civil action authorized to be brought against
him by the provisions of this chapter.
SEC. 1553. If any railway conductor, freight agent, expressman,
depot master, or other person i n the employment, or i n any manner
connected with any railway corporation, or any teamster, stage driver,
or common carrier of any kind, or any person professing to act as
agent for any other person or persons, whether within or without this
state, or any other individual of whatever calling, shall bring within
this state for any other person or persons, any intoxicating liquor,
without first having been furnished with a copy of the certificate auth
orizing such person or persons to sell such intoxicating liquors, certi
fied by some justice of the peace to be correct, such person or persons
so offending, shall be deemed guilty of a misdemeanor, and shall upon
conviction thereof, forfeit and pay a fine for the first offense of twenty
dollars, or be imprisoned i n the county jail thirty days; for the second
and each subsequent offense, shall forfeit and pay a fine of fifty dollars,
or be imprisoned in the county jail ninety days.
SEC. 1554. Courts and jurors shall construe this chapter so as to
prevent evasion, and so as t o cover the act of giving as well as selling
by persons not authorized.1
SEC. 1555. Wherever the words intoxicating liquors occur in this
chapter, the same shall be construed to mean alcohol and all spirituous
and vinous liquors: 'provided, that nothing herein shall be so construed
as to forbid the manufacture and sale of beer, cider from apples, or
wine from grapes, currants, or other fruits grown in this state.-1

h
A peace officer cannot refuse to answer ques
tions touching his knowledge of the places where
intoxicating liquors are being sold in violation
of law, on the ground that under section 1551
of the code he would criminate himself. When
the question involves only facts of recent occur
rence the answer cannot criminate the witness.
Hunt v. McCalla, Sheriff, 20 Iowa, 20.
Under this section a county is not liable to an
attorney for his services in prosecuting for a
violation of the prohibitory liquor law, where the
services are rendered a t the request of one not
a peace officer. Blair & Bronson v. Dubuque
County, 27 Id., 181.
1
The giving of intoxicating liquors to an intoxicated person construed to be within the prohibition of selling to such a person as provided

in section 1539 of the code. Church ». Higham,
44 Iowa, 482.
Where in an action by the wife for selling
intoxicating liquors to her husband it waa shown
that the husband was in the habit of dealing
with the defendant, it was held, that the jury
might infer from that fact that the liquor he
obtained was a purchase and not a gift, although
it was not paid for by him or charged to him.
Rafferty v. Buckman et al., 46 Id., 195.
This section changes the common law rule of
strict construction, a s applied t o criminal stat
utes. Woolheather v. Eisley, 38 Id., 486, 491.
J I t is no violation of the prohibitory liquor
statute to sell lager beer, whether the same was
manufactured in this state or elsewhere. The
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SEC. 1556. Any person who shall by the manufacture or sale of
intoxicating liquors, contrary to the provisions of this chapter, cause
the intoxication of any other person, shall be liable for and compelled
to pay a reasonable compensation to any person who may take charge
of and provide for such intoxicated person, and one dollar per day m
addition thereto for every day such intoxicated person shall be kept in
consequence of such intoxication, which sums may be recovered in a
civil action before any court having jurisdiction thereof.
SEC. 1557. Every wife, child, parent, guardian, employer, or other
person, who shall be injured in person or property, or means of sup
port, by any intoxicated person, or in consequence of the intoxication,
habitual or otherwise, of any person, shall have a right of action in
his or her own name, against any person who shall, by selling intoxi
cating liquors, cause the intoxication of such person, for all damages
actually sustained as well as exemplary damages; and a married woman
shall have the same right to bring suits, prosecute, and control the
same and the amount recovered as if a single woman; and all damages
recovered by a minor under this section, shall be paid either to such
minor or his parent, guardian, or next friend, as the court shall direct,
and all suits for damages under this section shall be by civil action in
any court having jurisdiction thereof.k

419
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s o n : expense o f .
C h . 47, § 1, 9
G . A.

Action b y p e r 
sons i n j u r e d b y
intoxicated p e r 
son.
Same, § 2.

last words of section 155-5 do not apply to beer.
In an action for damages for injuries resulting
The State v. Brindle, 28 Iowa, 512.
from the sale of intoxicating liquors, the seller
To sustain a conviction for selling wine, under may be joined as defendant with the owner of
an indictment for keeping and selling intoxicat- the land upon which the liquor was sold and
ing liquor, i t need not be charged in the indict- upon which it is -sought to establish a lien,
ment, nor proved on the trial, that the wine La France v. Krager et al., 42 Id., 143.
was not manufactured from grapes or fruit
Where the injury resulting- from the sale of
grown in this state, as specified in the proviso intoxicating liquors proceeds not from a parof section 15o5. That the case comes within ticular act of intoxication, but rather from a
the proviso ajad constitutes matter of defense. g P n e r a l besotted condition, those who may have
The State ». Stapp, 29 Id., 551.
contributed to such a condition by the sale t o
k
A seller of intoxicating liquors to the hus- him of intoxicating liquors are not jointly liable
band, by which the wife is injured in her means 5?™ those who have contributed to the ímmeof support, is not released from liability if a díate act. Hitchner v. Eplers et al., 44 Id., 40.
part of the liquors causing the intoxication were
A married woman has the right to rely upon
sold by others. He is liable if he contributed the support of her husband, and is entitled to
thereto. Woolheather v. fiisley, 38 Iowa, 486. damages from the person who injures her in her
A joint action will not lie against several means of support by the sale of intoxicating
defendants, whose places of business were dis- liquors to her husband irrespective of his continct and who had no business connection with duct previous to the sale. Woolheather v. fitseach other, for injuries caused the plaintiff by ley, 38 Id., 486.
the sale of intoxicating liquors to her husband.
If the wife has a horse which she claims a n d
La France ». Krager et al., 41 Id., 143.
uses as her own with the knowledge of her husWhether such an action could be maintained band, and the husband sells it while he is intoxif successive sales by the several defendants icated, she may recover its value of the seller of
produced a single act of intoxication from which the liquor causing the intoxication. Id.
the injury resulted, qucere? Id.
I n an action by t h e wife for damages caused
I t has been subsequently held, that if several by the sale of intoxicating liquors to t h e huspersons sell intoxicating liquors to another, band, a witness may be asked if the husband
whereby he becomes intoxicated, and inflicts had been frequently intoxicated, before the introinjuries upon persons or property, each of the duction of the evidence that such intoxication
sellers is liable for all the injuries, although was caused by the defendant. The order of
there can be but one satisfaction therefor, proof rests in the discretion of the court. Id.
Kearney v. Fitzgerald, 43 Id., 580.
I t is not necessary that the fact of marriage
Where several persons have sold intoxicating shall be established to enable a person suing as
liquors to the husband, a settlement by the wife wife, under this section, t o recover for injuries to
with one of such persons will not operate to her person and property. Kearney v. Fitzgerdischarge the others from liability. Jeivett v. aid, 43 Id., 580.
Wanshura, Id., 574.
A wife cannot recover damages against a per-
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SEO. 1558. F o r all fines and costs assessed, or judgments rendered,
of any* kind, against a n y person f o r a n y violation of t h e provisions of
t h i s chapter, t h e personal and real property, except t h e homestead as
n o w provided b y law, of s u c h person as well as t h e premises and prop
erty, personal or real, occupied and used f o r t h a t purpose w i t h t h e con
sent and knowledge of t h e owner thereof or h i s agent, b y t h e person
manufacturing o r selling intoxicating liquors contrary t o t h e provis
ions of this chapter, shall be liable, and all s u c h fines, costs, or judg
ments, shall be a lien o n s u c h real estate unpaid; and where a n y per
s o n i s Required b y sections fifteen hundred and tw e nty -e i g ht and fif
t e e n hundred and twenty-nine o f t h i s chapter t o g i v e bona w i t h surities, t h e principal and sureties i n t h e bond mentioned, shall be jointly
and severally liable f o r all civil damages, costs and judgments, t h a t
m a y b e adjudged against t h e principal i n a n y civil action authorized
t o be brought against h i m f o r violation of t h e provisions of t h i s chap
ter; provided, there shall be e x e m p t s u c h personal effects as m a y be

son who sells intoxicating liquors to her hus- from the defendant's store intoxicated, because
band, for injuries to her person or property, if he would state upon leaving home his intention
she voluntarily drinks with him or sanctions the of going there, and upon his return in that consale to him. Id.
dition would bring articles from the store; Id.
Although the wife may have purchased liquors
This section authorizes the recovery of damand taken them home for the purpose of detain- ages for the death of a husband, which has
ing her husband there, this act will not deprive been caused by intoxication, from the party who
her of the benfit of the statute. Id.
sold him the liquors producing the intoxication.
In this class of cases damages are not allowed Id.
for wounded feelings and disgrace, and evidence
In case Of the death of the husband the jury
that the defendant has sold to plaintiff's hus- may estimate the damages with reference to the
band since the commencement of the action, is fact that it is the duty of the husband to pronot, therefore, competent. Id.
vide the wife with present support, as well as
By the statutes in force prior to September 1st, maintenance for the future, and that she is enti1873, no right of action was given for injuries tied to such sum as in a pecuniary point of view
produced by the sale of beer. Woody v. Coenan, would make her whole. Id.
44 Id., 19.
In an action by the wife for damages for inBut now under section 1539 of the code, wine jury to her means of support by the sale of inand beer are included in the terms intoxicating toxicating liquors to her husband, it was held,
liquors in section 1557, for the sale of which a error to instruct the jury that tile husband's
right of action is thereby given. Jewett v. Wan- previous habit of becoming intoxicated should
shura, 43 Id., 574; Worley v. Spurgeon, 38 Id., be considered in aggravation of damages, where
465.
i t did not appear that the defendant was acWhen the wife had forbidden the sale of li- quainted with such previous habit. Goodenough
quors to her husband, and subsequently in his v. McGrew, 44 Id., 670.
presence gave permission to the seller to let
The allowance of exemplary damages lies in
him have all he wanted: held, that the seller the discretion of the jury, and i t is not within
should have inferred that she acted under co- the province of the court to instruct that any
ercion in giving the permission, and that he fact entitles the plaintiff to such damages. Id.
was not thereby exempted from liability. Id.
The recovery of exemplary damages, in actions
The fact that the wife has upon other occa- of this character, is not limited to cases where
sions ordered the sale of intoxicating liquors to the injury complained of is in the nature of a
her husband will not prevent her recovery of tort, but may be allowed when no breach of the
damages for a sale upon a particular occasion peace has resulted from the alleged sale of the
when she did not assent thereto. Rafferty v. liquors. Id.
Buckman et al., 46 Id., 195.
In an action by the wife for damages for the
The giving of money by the wife to her hus- sale of intoxicating liquors to her husband, a
band for the purpose of procuring liquor to verdict for exemplary damages is sustained by
drink, would not justify the inference that she evidence showing that the defendant sold such
contributed to his intoxication, in the absence liquors to plaintiff's husband when he was
of proof that he procured the liquor with that intoxicated, and when he was known to the
money. Id.
defendant to be in the habit of becoming intoxiIt was held, competent for the wife to testify cated. Weitz v. Ewen, 50 Id., 34.
that her husband was in the habit of returning
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necessary for the support of the family of defendant for six months,
to be determined by the township trustees.1
.
SEC. 1559. If any one purchasing intoxicating liquors of a person
authorized to sell, shall make to such person any false statement re
garding the use to which such liquor is intended by the purchaser to
be applied, such person so obtaining such liquor shall be deemed guilty
of a misdemeanor, and shall, upon conviction thereof, forfeit and pay
a fine of ten dollars, together with costs of prosecution, or shall stand
committed until the same is paid. For the second offense he shall pay
a fine of twenty dollars and costs of prosecution, and be imprisoned in
the county jail not less than ten nor more than thirty days.

Penalty for
violating pro
visions of this
act.

(CHAPTEB 8 2 , LAWS OF 1 8 8 0 . )
INTOXICATING LIQUORS ON ELECTION DAY.

to prohibit the furnishing, or giving, or offering to give,
intoxicating liquors, including ale, wine and beer, to voters at or
within one mile of the polls on election day.

A N ACT

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That it shall be unlawful for any person to furnish or give, any
intoxicating liquors including ale, wine and beer, to voters at or within
one mile of the polls, during the day upon which any election is held
in this state, prior to the closing of the polls.
SEC. 2. Any person violating the provisions of this act shall be
deemed guilty of a misdemeanor, and upon conviction thereof, shall be
punished by a fine not exceeding one hundred dollars, nor less than
five dollars, or by imprisonment in the county jail not exceeding thirty
days, or by both such fine and imprisonment in the discretion of the
court, and in case of fine he shall stand committed until the same be
paid.
Approved, March 2 2 , 1 8 8 0 .

Title,

Unlawful to
give or offer
any intoxica
ting liquor
within one mile
of where an
election is held.
Penalty for
making false
statement to
person author
ized to sell.
R . § 1577.

(CHAPTER 1 5 1 , LAWS OF 1 8 8 0 . )
STATE BOARD OF HEALTH AND VITAL STATISTICS.

AN ACT to establish a state board of health in the state of Iowa, to
provide for collecting vital statistics, and to assign certain duties
to local boards of health, and to punish neglect of duties.

Title.

Appointment
of board.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That the governor with the approval of the executive council,
shall appoint nine (9) persons, one of whom shall be the attorney-gen
eral of the state (by virtue of his office), one a civil engineer, and seven
1
Under this section the lien of a judgment
for damages for the sale of intoxicating liquors,
in an action under section 1557, does not take
priority over the lien of a mortgage executed
before the judgment was rendered. Goodenough
v. McCord & Phillips, 44 Iowa, 659.
A defendant, in an action to charge his prop

erty under this section, who, through ignorance
of his homestead rights, neglects to assert them
in his defense, cannot afterward maintain a n
action to prevent the enforcement o f the lien
established thereon. Collins v. Chantland et al.,
48 Id., 241.
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(7) physicians, who shall constitute a state board of health. The per
sons so appointed shall hold their offices f o r seven (7) years: Provided,
that the terms of office of the seven physicians first appointed shall be
so arranged by lot t h a t the term of one shall expire on the thirty-first
(31st) day of January of each year; and the vacancies thus occasioned,
as well as all other vacancies otherwise occurring, shall be filled by
t h e governor, with t h e approval of the executive council.
SEC. 2. The state board of health shall have the general supervis
ion of the interest of the health and life of the citizens of the state.
They shall have charge of all matters pertaining to quarantine; they
shall supervise a state registration of marriages, births and deaths, as
hereinafter provided; they shall have authority t o make such rules
and regulations and such sanitary investigations as they may, from
time t o time deem necessary f o r the preservation or improvement of
the public health; and i t shall be the duty of all public officers, sher
iffs, constables, and all other officers of the state, t o enforce such rules
and regulations, so f a r as the efficiency and success of the board may
depend iipon their official co-operation.
SEC. 3. The clerk of the district and circuit courts of each of the
several counties i n the state shall be required t o keep separate books
f o r the registration of the names and post-office address of physicians
and mid-wives, f o r births, for marriages, and f o r deaths, which record
shall show the names, date of birth, death or marriage ; the names of
parents and sex of the child, when a birth, and when a death, shall
give t h e age, sex and cause of death, with the date of the record, and
the name of the person furnishing the information. Said books shall
always be open f o r inspection without fee; and the clerks of said
courts shall be required to render a f u l l and complete report of all
births, marriages and deaths t o the secretary of the board of health
annually, on t h e first day of October of each year, and at such other
times as the board may direct.
SEC. 4. I t shall be the duty of the board of health to prepare such
forms f o r the record of births, marriages and deaths as they may deem
proper; the said forms to be furnished by the secretary of said board
to the clerks of t h e district and circuit courts of the several counties,
whose duty i t shall be t o furnish them to such persons as are herein
required t o make reports.
SEC. 5. I t shall be the duty of all physicians and mid-wives in this
state to register their names and post-office address, with the clerk of
the district and circuit courts of the county where they reside; and
said physicians and mid-wives shall be required, under penalty of ten
dollars ($10), t o be recovered in any court of competent jurisdiction in
the state at suit of the clerk of the courts, to report to the clerk of the
courts, within thirty (30) days from the date of their occurence, all
births and deaths which may come under their supervision, with a
certificate of t h e cause of death, and such other facts as the board
may require, in the blank forms furnished, as hereafter provided.
SEC. 6. W h e n any birth or death shall take place, no physician or
mid-wife being in attendance, the same shall be reported by the par
ent t o the clerk of the district and circuit courts within thirty (30)
days f r o m t h e date of its occurence, and if a death, the supposed cause
of death, or if there be no parent, by the nearest of kin not a minor,
or, if none, by the resident housholder where t h e birth or death shall
have occurred, under penalty provided in the preceeding section of
this act. Clerks of the district and circuit courts shall annually, on
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to report
the first day of October of each year, send to the secretary of the state tClerks
o secretary of
board of health a statement of all births and deaths recorded in their s t a t e b o a r d .
offices for the year preceding said date, under a penalty of twenty-five,
dollars ($25) in case of failure.
SEC. 7. The coroners of the several counties shall report to the C o r o n e r s shall
clerk of the courts all cases of death which may come under their su r e p o r t .
pervision, with the cause or mode of death, etc., as per form furnished,
under penalty as provided in section 5 of this act.
SEC. 8. All amounts recovered under the penalties of this act shall Special f u n d .
be appripriated to a special fund for carrying out the object of this law.
SEC. 9. The first meeting of the board shall be within twenty-days Meeting a n d
after its appointment, and thereafter in May and November of each organization
of b o a r d .
year, and at such other times as the board shall deem expedient. The
November meeting shall be in the city of Des Moines. A majority of
the members of the board shall constitute a quorum. They shall
choose one of their number to be president, and shall adopt rules and
by-laws for their government, subject to the provisions of this act.
and
SEC. 10. They shall elect a secretary, who shall perform the duties Election
of sec
prescribed by the board and by this act. H e shall receive a salary, salary
retary.
which shall be fixed by the board, not exceeding $1,200 per annum.
H e shall, with the other members of the board, receive actual travel
ing and other necessary expenses incurred in the performance of offi
cial duties; but no other member of the board shall receive a salary.
The president of the board shall quarterly certify the amount due the
secretary, and on presentation of said certificate the auditor of state
shall draw his warrant on the state treasurer of [for] the amount.
SEC. 11. I t shall be the duty of the board of health to make a bien Biennial r e p o r t
nial report, through their secretary or otherwise, in writing, to the t o t h e governor.
governor of the state, on or before the first (ls't) day of December of
each year preceding that in which the general assembly meets; and
such report shall include so much of the proceedings of the board,
such information concerning vital statistics, such knowledge respect
ing diseases, and such instruction on the subject of hygiene as may be
thought useful by the board, for dissemination among the people, with
such suggestions as to legislative action as they may deem necessary.
SEC. 12. The sum of five thousand dollars (§5,000) per annum, or $5,000 annually
so much thereof as may be necessary, is hereby appropriated to pay appropriated.
the salary to the secretary, meet the contingent expenses of the office
of the secretary and expenses of the board, and all costs of printing,
which together shall not exceed the sum hereby appropriated. Said
expenses shall be certified and paid in the same manner as the salary
of
of the secretary. The secretary of state shall provide rooms suitable Secretary
s t a t e provida
for the meetings of the board and office-room for the secretary of the r o o m s .
board.
SEC. 13. The mayor and aldermen of each incorporated city the Mayors, alder
e n , trustees—
mayor and council of any incorporated town or village in the state, m
local b o a r d s of
or the trustees of any township, shall have and exercise all the powers health.
and perform all the duties of a board of health within the limits of
the cities, towns and townships of which they are officers.
SEC. 14. Every local board of health shall appoint a competent Local b o a r d s
phyphysician to the board, who shall be the health officer within its juris appoint
sician a n d
diction, and shall hold his office during the pleasure of the board. regulate fees.
The clerks of the townships and the clerks and recorders of cities and
towns shall be clerks of the local boards. The local boards shall also

i
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regulate all fees and charges of persons employed by them in the exe
cution of the health laws and of their own regulations.
Reoort of phy
SEC. 15. I t shall be the duty of the health physician of every incor
sician and clerk
of local boards. porated town, and also the clerk of the local board of health in each
city or incorporated town or village in the state, at least once a year
to report to the state board of health their proceedings, and such other
facts required, on blanks and in accordance with instructions received
from said state board. They shall also make special reports whenever
required to do so by the state board of health.
Regulation
SEC. 16. Local boards of health shall make such regulations respect
respecting
ing nuisances, sources of filth and causes of sickness within their juris
nuisances.
diction and on board any boats in their ports or harbors as they shall
judge necessary for the public health and safety; and if any person
Penalty for vio shall violate any such regulations, he shall forfeit a sum of not less
lating regula
than twenty-five [dollars] ($25) for every day during which he know
tions.
ingly violates or disregards said rules and regulations, to be recovered
before any justice of the peace or other court of competent jurisdiction.
Duty of local
SEC. 17. The board of health of any city or incorporated town or
boards.
village shall order the owner of any property, place or building (at his
own expense) to remove any nuisance, sources of filth or cause of sick
ness found on private property, within twenty-four (24) hours, or such
other time as is deemed reasonable, after notice served as hereinafter
Penalty f o r
provided; and if the owner or occupant neglects to do so, he shall for
refusing t o
abate nuisance. feit a sum not exceeding twenty dollars ($20) for every day during
which he knowingly and willfully permits such nuisance or cause of
sickness to remain after the time prescribed for the removal thereof.
Power of local
SEC. 18. If the owner or occupant fails to comply with such order,
board.
the board may cause the nuisance, source of filth or cause of sickness
to be removed, and all èxpenses incurred thereby shall be paid by the
owner, occupant or other person who caused or permitted the same, if
he has had actual notice from the board of health of the existence
thereof, to be recovered by civil action in the name of the state before
any court having jurisdiction.
SEC. 19. The board, when satisfied upon due examination, that any
To purify
dwellings.
cellar, room tenement, or building in its town, occupied as a dwellingplace, has become, by reason of the number of occupants, or want of
cleanliness, or other cause, unfit for such purpose, and a cause of
nuisance or sickness to the occupants or the public, may issue a notice
in writing to such occupants, or any of them, requiring the premises
to be put in proper condition as to cleanliness, or, if they see fit, requir
ing the occupants to remove or quit the premises within such time as
the board may deem reasonable. If the persons so notified, or any of
them, neglect or refuse to comply with the terms of the notice, the
board may cause the premises to be properly cleaned at the expense of
May remove
occupants.
the owners, or may remove the occupants forcibly and close up the
premises, and the same shall not again be occupied as a dwelling-place
without permission in writing of the board.
Oan enter place,
SEC. 20. Whenever the board of health shall think it necessary for
building o r
vessel t o remove the preservation of the lives or health of the inhabitants to enter a
or prevent
place, building or vessel in their township, for the purpose of examin
nuisance.
ing into and destroying, removing or preventing any nuisance, source
of filth or cause of sickness, and shall be refused such entry, any
member of the board may make complaint, under oath, to any justice
of the peace of his county, whether such justice be a member of the
board or not, stating the facts of the case, so far as he has knowledge
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thereof. Such justice shall thereupon issue a warrant, directed to the
sheriff or any constable of the county, commanding him to take suffi
cient aid, and, being accompanied by two or more members of said
board of health, between the hours of sunrise and sunset, repair to the
place where such nuisance, source of filth, or cause of sickness com
plained of may be, and the same destroy, remove, or prevent, under
the direction of such members of the board of health.
SEC. 21. When any person coming from abroad, or residing within
any city, town or township within this state, shall be infected, or shall
lately have been infected with small-pox, or other sickness dangerous
to the public health, the board of health of the city, town or township
where said person may be, shall make effectual provision, in the man
ner in which they shall judge best, for the safety of the indabitants,
by removing such sick or infected person to a separate house, if i t can
be done without damage to his health, and by providing nurses and
other assistance and supplies, which shall be charged to the person
himself, his parents or other person who may be liable for his support,
if able; otherwise at the expense of the county to which he belongs.
SEC. 22. If any infected person cannot be removed without dam
age to his health, the board of health shall make provision for him,
as directed in the preceding section, in the house in which he may be,
and in such case they may cause the persons i n the neighborhood t o
be removed, and may take such other measures as may be deemed
necessary for the safety of the inhabitants.
SEC. 23. Any justice of the peace, on application under oath show
ing cause therefor by a local board, or any member thereof, shall issue
his warrant under his hand, directed to the sheriff or any constable of
the county requiring him, under the direction of the board of health,
to remove any person infected with contagious diseases, or to take pos
session of condemned houses and lodgings, and to provide nurses and
attendants, and other necessaries for the care, safety and relief of the
sick.
SEC. 24. Local boards of health shall meet for the transaction of
business on the first Monday of May and the first Monday in Novem
ber of each year, and at any other time that the necessities of the
health of their respective jurisdictions may demand; and the clerk of
each board shall transmit his annual report t o the secretary of the
state board of health within two weeks after the November meeting.
Said report shall embrace a history of any epidemic disease which may
have prevailed within his district. The failure of the clerk of the
board to prepare, or cause to be prepared, and forward such report as
above specified, shall be considered a misdemeanor, for which he shall
be subject to a fine of not more than twenty-five dollars ($25.)
SEO.25. All laws in conflict with this act are hereby repealed.
(Took effect by publication in newspapers, April 3, 1880.)
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T.

OF FIEE COMPANIES.
Members exempt from
military duty
and working
highways.
R. § 1763.
Ch. 18, § 1,
13 O. À.

Same.
R. $ 1764.

Same.
Ch. 18, § 2,
13 G. A.

Misrepresenta
tion: punished*
B. § 1765.

Destruction of
fire apparatus
punished.
R . § 1766.

SECTION 1560. Any person who is an active member of any fire en
gine, hook and ladder, hose, or any other company, for the extinguish
ment of fire, or the protection of property at fires under the control of
the corporate authorities of any city or incorporated town, shall, dur
ing the time he shall continue an active member of such company, be
exempted from the performance of any military duty, and from the
performance of labor on the highways on account of poll-tax, and
from serving as a juror; and any person who shall have been an active
member of such company in any city or town as aforesaid, and shall
have faithfully discharged his duties as such for the term of ten years,
shall be forever thereafter exempted from the performance of military
duty in the time of peace, from serving as a juror, and from the per
formance of labor on the highways.
SEC. 1561. Any person who has served in any company for the
term of ten years, as provided in the preceding section, shall be enti
tled to receive from the foreman of the company of which he shall
have been a member, a certificate to that effect, and on the presenta
tion of such certificate to the clerk or recorder of the proper city or
town, such clerk or recorder shall file the same in his office, and give
his certificate, under the corporate seal, to the person entitled thereto,
setting forth the name of the company of which such person shall
have been a member, and the duration of such membership; and such
certificate shall be received in all courts and places as evidence that the
person legally holding the same is entitled to the exemption hereinbe
fore mentioned.
SEC. 1562. To entitle any person to exemption from labor on the
highway before the expiration of the aforesaid term of ten years, he
shall, on or before the first day of April of each year, file with the
clerk or recorder of the proper city or town, a certificate signed by the
foreman of the company of which said person is a member, that the
person holding said certificate is an active member of said fire company,
and thereupon the clerk or recorder shall enter said exemption upon
the street tax list for that year.
SEC. 1563. Any person who shall either by misrepresentation or by
the use of a false certificate, or the certificate of any other person, en
deavor to avail himself of the benefits of this chapter, upon convic
tion thereof before any mayor, recorder, or magistrate of any incor
porated city or town, or before any district court, shall be sentenced
to imprisonment in the county jail for a period of not more than six
months, or less than one month, and to pay a fine of not less than ten
dollars, or more than one hundred dollars.
SEC. 1564. Any person or persons who shall willfully destroy or
injure any engines, hose carriage, hose, hook and ladder carriage, or
anything whatever, used for the extinguishment of fires, belonging to
any fire company, on conviction thereof shall be sentenced to impris
onment in the penitentiary for a period of not less than one year, nor
more than three years.
SEC. 1565. I t shall not be lawful for any person to remove any en
gine or other apparatus for the extinguishment of fire from the house
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or other place where the same shall be kept or deposited, except in
time of fire or alarm of fire, unless properly authorized so to do by the
president and director, or foreman, of tha company to whom the same
shall belong, or their duly authorized agent; and any person offend
ing against the provisions of this section shall forfeit and pay a sum
not less than five dollars, nor more than twenty dollars, to be sued f o r
and recovered in the name of the state, for the use of the school fund,
before any mayor, recorder or magistrate of the city or town wherein
the offense has been committed.
SEO.1566. I t shall not be lawful for any person or persons to
cause false alarm of fire, either by setting fire to any combustible ma
terial, or by giving an alarm of fire without cause, and any person of
fending against the provisions of this section shall be fined a sum of
not less than five dollars or more than twenty dollars, to be sued for
and recovered as specified in the foregoing sections.

4 2 7
Removal of fire
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(This chapter repeals chapter 31, Laws of 1874, which repealed
chapter 8 of Title X I of the Code.)
( C H A P T E R 2 0 2 , L A W S OE 1 8 8 0 . )
I N S P E C T I O N OE COAL M I N E S .

AN ACT to regulate mines and mining, and to repeal an act therein
named.
SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That there shall be appointed by the governor, with the "advice
and consent of the senate, one state mine inspector, who shall hold
his office for two years;, subject, however, t o be removed by the gov
ernor for neglect of duty, or malfeasance i n office. Said inspector
shall have a theoretical and practical knowledge of the different sys
tems of working and ventilating coal mines, and of the nature and
properties of the noxious and poisonous gases of mines, and of mining
engineering. And said inspector, before entering upon the discharge
of his duties, shall take an oath, or affirmation, to discharge the same
faithfully and impartially, which oath or affirmation shall be indorsed
upon his commission, and his commission, so indorsed, shall be forth
with recorded in the office of the secretary of state; and such inspector
shall give bond in the sum of two thousand dollars ($2,000), with
sureties to the approval of the governor, conditioned for the faithful
discharge of his duty.
SEC. 2. Said inspector shall give his whole time and attention t o
the duties of his office, and shall examine all the mines in this state
as often as his duties will permit, to see that the provisions of this
act are obeyed; and i t shall be lawful for such inspector to enter,
inspect and examine any mine in this state, and the works and
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machinery belonging thereto, at all reasonable times, by night or by
day, but so as not to unnecessarily obstruct or impede the working of
the mines; and to make inquiry and examination into the state and
condition of the mine, as to ventilation and general security, as
required by the provisions of this act. And the owners and agents of
such mines are hereby required to furnish the means necessary for
such duty and inspection, of which inspection the inspector shall
make a record, noting the time and all the material circumstances.
And it shall be the duty of the person having charge of any mine,
whenever loss of life shall occur by accident connected with the work
ing of such mine, or by explosion, to give notice forthwith, by mail
or otherwise, to the inspector of mines, and to the coroner of the
county in which such mine is situated; and the coroner shall hold an
inquest on the body of the person or persons whose death has been
caused, and inquire carefully into the cause thereof, and shall return
a copy of the verdict, and all the testimony, to said inspector. N o
persons having a personal interest in, or employed in the management
of, or employed in the mine where a fatal accident occurs, shall be
qualified to serve on the jury impaneled on the inquest.
SEC. 3. Said inspector, while in offiee, shall not act as an agent, or
as a manager, or mining engineer, or be interested in operating any
mine, and he shall annually, on or before the first day of January,
make report to the governor of his proceedings, and the condition and
operations of the mines in this state, enumerating all accidents in or
about the same, and giving all such information as he may think
useful and proper, and making such s u g g e s t i o n s as he may deem
important as to further legislation on the subject of mining.
SEC. 4. Said inspector shall receive a salary of fifteen hundred
dollars per annum, to be paid in quarterly installments, and he shall
have and keep an office in the state-house at Des Moines, in which
shall be kept all records and correspondence, papers and apparatus,
and property pertaining to his duties belonging to the state, and
which shall be handed over to his successor in office.
SEC. 5. Any vacancy occurring when the senate is not in session,
either by death or resignation, removal by the governor, or otherwise,
shall be filled by appointment by the governor, which appointment
shall be good until the close of the next session of the senate, unless
the vacancy is sooner filled, as in the first section provided.
SEC. 6. There shall be provided for said inspector all instruments
necessary for the discharge' of his duties under this act, which shall
be paid for by the state on the certificate of the inspector, and shall
be the property of the state.
SEC. 7. The owner or agent of every coal mine shall make, or
cause to be made, an accurate map or plan of the working of such
mine, on a scale of not less than one hundred feet to the inch, show
ing the area mined or excavated. Said map or plan shall be kept at
the office of such mine. The owner or agent shall, on or before the
first day of September, 1880, and annually thereafter, cause to be
made a statement and plan of the progress of the workings of such
mine u p to said date, which statement and plan shall be marked on
the map or plan herein required to be made. I n case of refusal on
the part of said owner or agent, for two months after the time desig
nated, to make the map or plan, or the addition thereto, the inspector
is authorized to cause an accurate map or plan of the whole of said
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mine to be made at the expense of the owner thereof, the cost of
which shall be recoverable against the owner in the name of the per
son or persons making said map or plan.
SEO. 8. After six months from the passage of this act it shall not
be lawful for the owner or agent of any coal mine operated by shaft
or slope to employ more than fifteen persons at one time t o work
therein, or permit more than fifteen persons at one time to work
in such mine, unless there are to every seam of coal worked in such
mine two separate outlets, separated by natural strata of not "less than
fifty feet in breadth, by which shafts or "outlets distinct means of
egress must be always available to afford easy escape from such mine
in case of explosion, cavings or falling in of either shaft. B u t i n
case of mines operated as in this section first provided, if in the judg
ment of the inspector an additional shaft is deemed necessary, then
the same shall be provided, subject, however, to the decision of the
circuit court of the county in which the mine is situated.
SEO. 9. All mines hereafter opened shall be allowed one year t o
make outlets as provided i n section eight when such mine is under
two hundred feet in depth, and two years when such mine is over two
hundred feet, but not more than twenty men shall be employed i n
such mines at one time until the provisions of section eight are com
plied with, and after the expiration of the periods above mentioned,
should said mines not have the outlets aforesaid, they must reduce
their number to fifteen persons.
SEC. 10. I t shall be the duty of said inspector to see that all coal
mines are well and properly ventilated and that such quantities of air
are supplied to the miners at their several places of working in each
mine as is requisite for their health and safety. The ventilation
required by this section may be produced by any suitable appliances,
but in case a furnace is used for ventilating purposes it shall be built
in such a manner as to prevent the communication of fire to any part
of the works by lining the up-cast with incombustible material for a
sufficient distance u p from said furnace.
SEC. 11. The owner or agent of every coal mine, operated by shaft
or slope, in all cases where the human voice cannot be distinctly
heard, shall forthwith provide and maintain a metal tube or other
suitable means for communicating from the top to the bottom of said
shaft or slope, suitably calculated for the free passage of sound therein,
so that conversation may be held between persons at the bottom and
top of the shaft or slope; and there shall be provided a sufficient cover
overhead on all carriages used for lowering and hoisting persons, and
on the top of every shaft an approved safety-gate; and also an
approved safety-spring on the top of every slope, and an adequate
brake shall be attached to every drum or machine used for raising or
lowering persons in all shafts or slopes, and a trail shall be attached
to every car used on a slope; all of said appliances to be subject to
the approval of the inspector.
SEC. 12. No owner or agent of any coal mine operated by shaft or
slope, shall knowingly place in charge of any engine used for lowering
into or hoisting out of such mine persons employed therein, any but
experienced, competent and sober engineers; and no engineer in charge
of such engine shall allow any person, except such as may be deputed
for that purpose by the owner or agent, to interfere with it, or any part
of the machinery; and no person shall interfere or in any way intimi
date the engineer in the discharge of his duties; and the maximum
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number of persons to ascend out of or descend into any coal mine on
one cage shall be determined by the inspector, but in no case shall
such number exceed ten, and no person shall ride upon or against
any loaded cage or car in any shaft or slope.
SEC. 13. No boy under twelve years of age shall be allowed to work
i n any mine; and it shall be the duty of the agent of such mine to see
that the provision of this section is not violated.
SEC. 14. I n case any coal mine does not, in its appliances for the
safety of the persons working therein, conform to the provisions of
this act, or the owner or agent disregards the requirements of this act,
for twenty days after being notified by the inspector, any court of
competent jurisdiction, in session or vacation, may on application of
the inspector, by civil action in the name of the state, enjoin or restrain
the said owner or agent from working or operating such mine with
more than ten miners at once, until it is made to conform to the pro
visions of this act, and such remedy shall be cumulative, and shall not
take the place of or affect any other proceeding against such owner or
agent authorized by law for the matter complained of in such action.
SEC. 15. Any miner, workman, or other person, who shall know
ingly injure, or interfere with any air-course, or brattice, or obstruct
or throw open doors, or disturb any part of the machinery, or disobey
any order given in carrying out the provisions of this act, or ride upon
a loaded car or wagon in a shaft or slope, or do any act whereby the
lives and health of the persons or the security of the mines and
machinery is endangered; or if any miner or person employed in any
mine governed by the provisions of this act, shall neglect or refuse to
securely prop or support the roof and entries under his control, or
neglect or refuse to obey any order given by the superintendent in
relation to the security of the mine in the part of the mine under his
charge or control, every such person shall be deemed guilty of a mis
demeanor, and upon conviction thereof shall be punished by a fine
not exceeding one hundred dollars, or imprisonment in the county
jail not exceeding thirty days.
SEC. 16. Whenever written charges of gross neglect of duty, or
malfeasance in office against any inspector, shall be made and filed
with the governor, signed by not less than fifteen miners, or one or
more operators of mines, together with a bond in the sum of five hun
dred dollars, payable to the state, and signed by two or more respon
sible freeholders, and conditioned by [forJ the payment of all costs and
expenses arising from the investigation of such charges, i t shall be the
duty of the governor to convene a board of examiners, to consist of
two practical miners, one mining-engineer and two operators, at such
time and place as he may deem best, giving ten days' notice to the
inspector against whom charges may be made, and also the person
whose name appears first in the charges; and said board, when so con
vened, and having first been duly sworn or affirmed truly to try and
decide the charges made, shall summon any witnesses desired by either
party, and examine them on oath or affirmation, which may be admin
istered by any member of the board, and depositions may be read on
such examination, as in other cases; and the board shall examine fully
into the truth of such charges, and report the result of their investi
gations to the governor; and if their report shows that said inspector
has grossly neglected his duties, or is incompetent, or has been guilty
of malfeasance in office, it shall be the duty of the governor forthwith
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to remove said inspector, and appoint a successor; and said board shall
award the costs and expenses of such investigation against the inspec
tor, or the person signing said bond.
SEC. IT. I n all coal mines in this state, the miners employed and
working therein shall, at all proper times, have right of access and to scales, etc.
examination of all scales, machinery, or apparatus used in or about
said mine t o determine the quantity of coal mined, for the purpose of
testing the accuracy and correctness of all such scales, machinery, or
apparatus; and such miners may designate or appoint a competent
person to act for them, who shall, at all proper times, have full right
of access and examination of such scales, machinery, or apparatus,
and seeing all weights, and measures of coal mined, and accounts kept
of the same: Provided, not more than one person i n behalf of the Proviso: one
miners collectively shall have such right of access, examination, and p e r s o n only '
inspection of scales, weights, measures, and accounts, at the same time,
and that such person and that such person shall make n o unnecessary
interference with the use of such scales, machinery or apparatus.
SEC. 1 8 . The owner, agent, or operator of any coal mine, shall keep a OWNER SHALL
sufficient supply of timber, where required to be used as props, so that umberUatPminé
the workman [workmen] may at all times be able to properly secure
the workings from caving in, and it shall be the duty of the owner,
agent, or operator, to send down all such props when required.
SEC. 1 9 . The provisions of this act shall not apply to, or affect, any Does not APPLY
coal mines in which not more that fifteen persons are employed at
the same time: Provided, that upon the application of the proprietors
of, or miners in, any such mine, the inspector shall make or cause t o Prov,so be made, an inspection of such mine, and direct and enforce any reg
ulations in accordance with the provisions of this act that he may deem
necessary for the safety or the health and lives of the miners.
SÈC. 2 0 . Chapter 3 1 , acts of the fifteenth general assembly, is REPEALING
l
i
i
i
clause.
hereby repealed.
Approved March 3 0 , 1 8 8 0 .

CHAPTER 9.
OF QUARTERLY BANK STATEMENTS.
SECTION 1 5 7 0 . All associations organized under the general incor- when, to whom
poration laws of this state, for the purpose of transacting a banking ™a^en™'Jiwhat
business, buying or selling exchange, receiving deposits, discounting B. S leso. '
notes, etc., shall make a full, clear, and accurate statement of the con
dition of the association as hereinafter provided, which shall be verified
by the oath of the president or vice-president, cashier or secretary,
and two of the directors, which statement shall contain:
1. The amount of capital stock actually paid in, and then remain
ing as the capital of such association;
2. The amount of debts of every kind due to banks, bankers, or
other persons, other than regular depositors;
3. The total amount due depositors, including sight and time
deposits;
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4. The amount subject t o be drawn at sight then remaining on
deposit with solvent banks or bankers of the country, specifying each
city and town and the amount deposited in each and belonging to
such association;
5. The amount of gold and silver coin and bullion belonging t o
such association at the time of making the statement;
6. The amount then on hand of bills of solvent specie-paying
banks;
7. The amount of bills, bonds, notes, and other evidences of debt,
discounted or purchased by such association, and then belonging to
the same, specifying particularly the amount of suspended debts, the
amount considered good, the amount considered doubtful, and the
amount in suit or judgment;
8. The value of real or personal property held f o r the convenience
of such association, specifying the amount of each;
9. The amount of the undivided profits, if any, then on hand;
10. The total amount of all liabilities t o such associations on the
part of the directors thereof; which statement shall be forthwith
transmitted t o the auditor of state, and be by him filed in his office.
SEC. 1571. The auditor of state shall, at any time he may see
proper, make, or cause to be made, an examination of any association,
as hereinafter provided, contemplated in this chapter, or he shall call
upon any such association f o r a report of its state and condition as
hereinbefore provided, upon any given day which has passed, as often
as four times a year, and which reports the auditor shall cause to be
published f o r one day in some daily newspaper published in the county
where such association shall be located, or if there be no such news
paper published i n said county, then such report shall be published in
some weekly newspaper printed in said county f o r one week; the
expenses of such publication shall be paid by each institution. '
SEC. 1572. If such auditor is satisfied f r o m said examination or
reports that any such institution is insolvent, he shall direct the
attorney-general to commence the proper proceedings, to have a
receiver appointed and said institution wound up, and the assets
thereof ratably distributed among the creditors thereof, giving prefer
ence i n payment to depositors."1
SEC. 1573. Any willful failure or neglect of the proper officers of
such association to comply with the provisions of this chapter, shall
be regarded as a forfeiture of all the rights and privileges of such
association.
SEC. 1574. Any officer whose duty it is made t o make statement
and publication as aforesaid, who shall willfully neglect, or refuse to
do so shall be deemed guilty of a misdemeanor, and, on conviction
thereof, shall be punished by a fine not less t h a n one hundred dollars
nor more t h a n one thousand dollars, or by imprisonment not less than
three months nor more than three years in t h e penitentiary.
SEC. 1575. The provisions of sections fifteen hundred and seventythree and fifteen hundred and seventy-four, of this chapter, shall not
apply to or be enforced against any such banking institution, or the
officers thereof, who heretofore have been incorporated and come un
der the provisions of this chapter; provided, t h a t on or before the first

m
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day of September, 1873, any such institution shall have shown by a
statement of its condition t o t h e satisfaction of the auditor of state,
t h a t i t is now in a sound condition. I n n o case shall more t h a n f our
statements i n one year be required.
SEC. 1576. N o associations shall be organized under the provisions
of this chapter with a less amount of paid u p capital than fifty thous
and dollars, exeept in cities or towns having a population not exceed
ing three thousand, where such association may be organized with a
paid u p capital of n o t less t h a n twenty-five thousand dollars. B u t n o
such association shall have t h e right t o commence business until its
officers elect, or its stockholders, shall have furnished t o t h e auditor
of state a sworn statement of t h e paid u p capital, and when t h e audi
tor of state is satisfied as t o the fact, he shall issue t o such association
a certificate authorizing such association to commence business, a copy
of which shall be published as provided in section fifteen hundred and
seventy-one of this chapter.
^

A m o u n t of cap
ital r e q u i r e d .

(CHAPTER 6 0 , L A W S OF 1874.)
IN" R E L A T I O N T O S A V I N G S B A N K S .

AJJ ACT to provide f o r the organization and management of savings
banks.
SECTION - 1 .
Be it enacted by the General Assembly of the State of
Iowa, That corporations to be known as savings banks may be formed,
under and i n accordance with the provisions of this act, f o r t h e pur
pose of receiving on deposit the savings and funds of others, and pre
serving and safely investing the same, and paying interest or divi
dends thereon; and such corporations, and the stock holders thereof,
shall be subject t o all the conditions and liabilities herein imposed; and
hereafter no association shall be formed under the general incorpora
tion acts f o r the purpose of transacting such banking business; and
all corporations now organized thereunder and doing business as sav
i ng banks, shall, on or before the 1st day of July, A. D. 1875, conform
to and re-organize under the provisions of this act, as hereinafter pro
vided, and any failure or neglect of the proper officers of such associa^
tions to comply with the provisions of this act, shall be regarded as a
forfeiture of all rights and privileges of such association.
SEC. 2. I t shall be lawful f o r any number of persons, n o t less t h a n
five, to organize savings banks under the provisions of this act, with a
paid u p capital stock of not less than ten thousand dollars i n cities
and towns of ten thousand inhabitants, or under; and a paid u p capi
tal stock of not less t h a n fifty thousand dollars in cities of over ten
thousand inhabitants; which said corporations shall be known as sav
ings banks, and shall have power t o transact the usual business of such
institutions, but not to issue bank-notes to circulate as money, but n o
such association shall have the right to commence business until
its officers elect, or its shareholders, shall have furnished t o the auditor
of state a sworn statement of the paid up capital, and, when the audi
tor of state is satisfied as to the fact, he shall issue to such association
a certificate authorizing i t to commence business, a copy of which
shall be published in some newspaper printed in t h e county where such
association is located, for four consecutive weeks, at the expense of
such association. If the auditor of state should deem i t necessary be28
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fore issuing a certificate, lie may make a personal examination of cap
ital stock, or cause one t o be made by some competent person appointed
by him, t h e expense of which shall be paid by the association.
SEC. 3. A n y fire or more persons of f u l l age, a majority of whom
shall be citizens of this state; who may desire t o form an incorporated
company f o r t h e purposes hereinbefore specified, shall make, sign and
acknowledge, before some officer competent t o take acknowledgments
of deeds, and file in the office of t h e recorder of t h e county wherein
t h e principal place of business of t h e company is intended t o be located,
and a certified copy thereof i n t h e office of t h e secretary of state, arti
cles of incorporation, i n which shall be stated, the corporate name of
t h e corporation; the object f o r which the corporation shall be formed;
t h e amount of its capital stock ; the time of its existence not t o ex
ceed fifty years; the number of its directors or trustees, and their
names, who shall manage t h e affairs of t h e association f o r the first
year; and t h e name of the city, or town, and county i n which t h e
principal place of business of the company is t o be located; and a no
tice must be published i n some newspaper published in the county
wherein said bank is located f o r f o u r consecutive weeks, stating t h e
substance of t h e above requirements.
SEC. 4. A copy of any articles of incorporation, filed in pursuance
of this act and certified t o by t h e recorder of the county in which i t
is filed, or by t h e secretary of state, shall be received i n all courts, and
in all actions and proceedings, as presumptive evidence of the facts
therein stated.
SEC. 5. W h e n the certificate of t h e auditor shall have been received,
and t h e articles of incorporation shall have been filed and recorded,
and publication shall have been made as hereinbefore provided, t h e
persons who shall have signed and acknowledged the same, and such
persons as thereafter become their associates or successors, shall be a
body politic and corporate, and by their corporate name shall have suc
cession f o r t h e period limited, and power:
First. T o sue and be sued i n any court.
Second. T o make and use a common seal, and to alter the same a t
pleasure.
Third. T o purchase, hold, sell, convey, and release f r o m trust or
mortgage, such real and personal estate as hereinafter provided f o r i n
this act.
Fourth. T o appoint such officers, agents, and servants, as the busi
ness of t h e corporation shall require, t o define their powers, prescribe
their duties, and fix their compensation, and to require of them such
security as may be thought proper f o r the fulfillment of their duties.
F i f t h . T o loan and invest t h e f u n d s of the corporation; t o receive
deposits of money, and t o loan and invest t h e same as hereinafter pro
vided, and t o repay such deposits without interest, or with such inter
est as t h e by-laws of the constitution may provide.
Sixth. T o make by-laws, n o t inconsistent with t h e laws of this
state, f o r the organization of t h e company, and t h e management of
its property, t h e regulation of its affairs, t h e condition on which depos
its will be received, the time and manner of dividing the profits and of
paying interest on deposits, and f o r carrying on all ldnds of business
within t h e objects and purposes of the company.
SEC. 6. T h e business and property of such savings banks shall be
managed by a board of directors or trustees, of n o less t h a n five n o r
more t h a n nine, all of whom shall be shareholders and citizens of this
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state, t h e first board t o be designated i n t h e articles of incorporation;
and who shall organize by taking an oath, diligently, faithfully, and Directors or
impartially t o perform t h e duties imposed upon them by this act, and oath.ees 10t a k e
n o t knowingly t o violate, or willingly permit t o be violated, a n y of
t h e provisions thereof; t h a t said directors or trustees are t h e bona-fide
owners in their own right of the stock standing i n their respective
names on t h e books of t h e bank; and t h a t t h e same are n o t hypothe
cated, or i n any manner pledged as security f o r a n y loan obtained, or
debt owing t o said savings bank; a certificate of which oath, signed
by each director, and certified t o by t h e officers before whom i t was
taken, shall be filed and preserved i n t h e office of t h e auditor of state. 0 a t l i t o b e flled
T h e call f o r t h e first meeting of directors or trustees shall be signed with auditor or
by one or more persons named as directors or trustees i n t h e certificate, state "
setting f o r t h t h e time and place of meeting, which notice shall be First meeting
delivered personally t o each director, or published a t least t e n days i n ° o a r '
some newspaper published in t h e county i n which is t h e principal
place of business of the corporation, or, if n o newspaper is published
i n t h e county, t h e n i n a newspaper nearest thereto. A t their first
meeting, and as often thereafter as their by-laws shall require, t h e
directors or trustees shall elect, f r o m their number, a president and officers,
one or more vice-presidents f o r the ensuing year; and shall appoint a
treasurer or cashier, and such other subordinate officers, agents, and
servants as may be required, who shall hold their offices a t t h e pleas
ure of t h e board, and who shall give such security f o r t h e faith
f u l performance of their duties as may be required by t h e by-laws.
All vacancies i n t h e board of directors or trustees shall be filled, a t t h e vacancies in
next regular meeting after such vacancy shall arise, f r o m among t h e board stockholders, and the person receiving a majority of t h e votes of t h e
whole number of directors or trustees shall be duly elected. T h e
eleo
"
directors or trustees, t o hold office after the expiration of t h e term of
those named i n t h e certificate of incorporation, shall be annually
elected at such time and place, and in such mode, and upon such nptjce
as shall be provided by t h e by-laws of t h e company, and shall hold
office f o r one year, or until their successors are elected and qualified.
All such elections shall be by ballot, and each stockholder shall be
entitled t o one vote f o r every share of stock held by him, and the per
sons so receiving the greater number of votes, shall be directors o/"[or]
trustees. Shareholders may vote by proxy duly authorized, and n o
voteshareholder shall be entitled to vote whose liability t o said bank is past
due and unpaid. If i t should happen a t any time t h a t a n election of Deferred
directors or trustees shall not be had on t h e day designated i n t h e by- election *
laws of t h e company, i t shall be lawful on any other day t o hold such
election, after giving due notice, and the directors or trustees shall be
continued in office until their successors are elected and qualified. A
majority of t h e directors or trustees shall constitute a quorum of said Quorum.
board f o r t h e transaction of business, b u t said bank m a y provide i n
t h e by-laws t h a t a smaller number, not less t h a n five, one of whom
shall be t h e president and [or] vice-president, shall constitute a quo
rum, which number shall thereupon be authorized t o transact business.
S E C . 7. All savings banks organized under this act may receive, on Deposits,
deposit, all such sums of money as shall f r o m time t o time be offered
by tradesmen, merchants, laborers, servants, minors, and others. A l l
such banks with a paid-up capital of ten thousand dollars may receive
deposits t o t h e amount of one hundred thousand dollars; those with a
paid-up capital of twenty-five thousand dollars may receive deposits
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to the amount of two hundred and fifty thousand dollars; those with
a paid-up capital of fifty thousand dollars, deposits to the amount of
five hundred thousand; those with a paid-up capital of one hundred
thousand dollars, deposits to the amount of one million dollars; and
no greater amount of deposits shall be received without a like propor
tionate increase of cash capital, and which capital shall be regarded a
guaranty fund for the better security of depositors, and so invested in
some safe and available securities. The deposits so received for the
purpose of safe keeping, and invested as provided in this act, shall be
paid to such depositor or his or her representatives when requested at
such time or times, and with such interest, and under such regulations
as the board of directors or trustees shall from time to time prescribe,
not inconsistent with the provisions of this act, which regulations
shall be printed and conspicuously exposed in some place, accessible
and visible to all, in the business office of said bank, and no alteration,
which may at any time be made in such rules or regulations, shall in
any manner affect the rights of depositors in respect to deposits, or
the interest thereon, made previous to such alteration. I t shall be
lawful for savings banks to require sixty days' written notice of the
withdrawal of any deposits, but when there are sufficient funds on
hand the officers of the bank may in their discretion waive this
requirement. I t shall be lawful for savings banks to close any
accounts upon written notice, as may be provided for in the by-laws,
to a depositor to withdraw his deposit, after which notice it shall
cease to draw interest: provided, nothing i n this act shall be so con
strued as to prevent such banks in their discretion from issuing cer
tificates of deposits, payable on demand.
SEC. 8. All accounts upon which no deposit or drafts shall be
made for a period of ten years in succession shall be so far closed that
neither the sum deposited, nor the interest that shall have accrued
thereon, shall be entitled to any interest after the expiration of ten
years from the date of the last deposit or draft. This provision, how
ever, shall not apply to endowments for children, to trust estates, nor
to other cases where special provision is made therefor at the time of
the deposit thereof.
SEC. 9. I t shall be lawful for the directors or trustees of any such
savings bank to invest the funds or capital belonging to said bank,
and all moneys deposited therein, and all the gains and profits thereof,
only as follows, to-wit:
First. I n the stocks or bonds, or interest-bearing notes or certifi
cates, of the United States.
Second. I n the stocks or bonds, or evidences of debt bearing
interest, of this state.
Third. I n the stocks, bonds, or warrants of any city, town, county,
village, or school-district of this state, issued pursuant to the authority
of any law of this state, but not exceeding twenty-five per cent of the
assets of the bank shall consist of town, village, or school-district
bonds or warrants.
Fourth. I n notes or bonds secured by mortgage or deed of trust
upon unincumbered real estate in this state, worth at least twice the
amount loaned thereon.
Fifth. I t shall be lawful for said baçks to discount, purchase, sell,
and make loans upon commercial paper, notes, bills of exchange,
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drafts, or any other personal or public security; but said bank shall
not purchase, hold, or make loans upon the shares of its capital stock.
Sixth. I n all cases of loans upon real estate, all the expenses of
searches, examinations, and certificates of title, or the inspection of
property, appraisals of value, and of drawing, perfecting, and record
ing papers, shall be paid by such borrowers. Wherever buildings are
included in the valuation of any real estate upon which a loan shall
be made by said bank, they shall be insured by the mortgagor, for the
benefit of the bank, for at least two-thirds their value, in some reliable
company, and the policy of insurance shall be duly assigned t o the
bank ; and i t shall be lawful for said bank to renew such policy of
insurance from year to year, in case the mortgagor neglects to do so,
and may charge the same to him. All the necessary charges and
expenses paid by said bank for such renewals shall be paid by such
mortgager to the said bank, and shall be a lien upon the property so
mortgaged until paid.
SEC. 10. I t shall be lawful, for savings banks to purchase, hold,
and convey real estate only as follows, to-wit:—
First. The lot and building in which the business of the bank
may be carried on.
Second. Such as shall have been purchased at sales upon fore
closure of mortgages owned by the bank, or upon judgment or decrees
obtained or rendered for debts due it; and all such real estate as is
described in this clause shall be sold by said bank within ten years
after the title of the same shall be vested in i t by purchases or other
wise.
SEC. 11. I t shall be the duty of the board of directors or trustees,
from time to time, to regulate the rate of interest or dividends t o be
allowed to depositors, and to pay the same upon the presentation of
the deposit-book or certificates; and after thè payment of, or setting
aside a sufficient amount to pay, the interest to depositors of said
banks, and after deducting the necessary expenses of said banks, the
board of directors or trustees may make from the surplus profits i n
hand in cash such dividends on the capital stock as in their discretion
may seem best and proper.
SEC. 12. The "capital stock of all banks organized under this act
shall be divided into shares of one hundred dollars each, and shall be
deemed personal property, and shall be transferable on the books of
the banks in such manner as shall be prescribed by the by-laws. N o
certificate representing shares of stocks shall be issued (nor shall such
stock be considered as re[ac]quired) until the whole sum of money
which such certificate purports to represent shall have been paid into
the corporation. Shareholders in banks organized under the pro
visions of this act shall be individually and severally liable to the
creditor[s] of the corporation of which they are shareholders, over
and above the amount of stock by them held, to an amount equal to
iheir respective shares so held, for all its liabilities accruing while
they remained shareholders, and no transfer of stock shall affect such
liability for the period of six months thereafter; and should any such
bank become insolvent, and its assets be found insufficient to pay its
debts and liabilities, its shareholders may, to that extent, be compelled
t o pay such deficiency, in proportion to the amount of stock owned
by each.
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SEC. 13. Whenever any stock is held by any person as executor,
administrator, trustee, or guardian, he may represent such stock, in
person or by proxy, and any married woman holding stock in her
own name, in any bank organized under this act, may cast her vote
or appoint her own proxy to vote for her.
SEC. 14. Any person authorized thereto, by resolution of the board
of directors or trustees of any corporation, association, or society,
having funds deposited, or owning stock, in any bank formed under
this act, shall be entitled to receive such deposit or to transfer such
stock, and to cast the vote of such corporation, association, or society
thereon.
SEC. 15. Whenever any deposits are held by any person or [as]
executor, administrator, trustee, or guardian, he shall be entitled to
receive the same; and whenever any deposit shall be made by any
minor the directors or trustees shall pay to such depositor such sum
as may be due to him or her, although no guardian shall have been
appointed by or for such minor, or the guardian of such minor shall
not have authorized the drawing of the same; and the check, receipt,
or acquittance of such minor shall be as valid as if the same was [were]
executed by a guardian of said minor, or said minor was [were] of full
age, if such deposit was made personally by said minor; and whenever
any deposit shall be made in her own name by any woman being or
thereafter becoming married, said directors] or trustees shall pay
such sum as may be due to her on her receipt or acquittance.
SEC. 16. N o bank organized under this act shall, by implication or
construction, be deemed to possess the power of creating and issuing
bills, notes, or other evidences of debt for circulation as money; nor
shall it be lawful for such bank, or the directors or trustees thereof,
to contract any debt or liability against the bank, for any purpose
whatever, except for deposits and the necessary expenses of manage
ment and transacting its business ; and the capital stock and the assets
of the bank shall be security to depositors.
SEC. 17. No director or trustee of a saving[s] bank shall, as such,
receive any pay or emolument for his services; and no trustee, officer,
or servant of such savings bank shall, directly or indirectly, in any
manner, use the funds of the said bank, or its deposits, or any part
thereof, except for regular business transactions, and all loans made
to said trustees, officers, servants, and agents of the bank shall be upon
the same security [as] required of others, and in strict conformity to
the rules and regulations of the bank; and all such loans shall be made
only by the board, and shall be acted upon in the absence of the party
applying therefor; but such reasonable compensation may be paid to
the officers of the bank as may from time to time be fixed in the by
laws.
SEC. 18. The total liabilities to any association of any person or of
any company, corporation, or firm, for money borrowed, including in
the liabilities of a company or firm the liabilities of the several mem
bers thereof, shall at no time exceed twenty per cent of capital stock
actually paid in: provided, that the discount of bona fide bills of ex
change drawn against actually existing value and the discount of com
mercial or business paper actually owned by the person or persons,
corporation, or firm negotiating the same shall not be considered
money borrowed.
SEC. 19. The misnomer of any such savings bank, in any instru-
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ment, shall not vitiate or impair tlie same if it be sufficiently described
to ascertain the intention of the parties.
SEC. 20. I t shall not be lawful for any bank, banking association, UNAUTHORIZED
or private bankers, to advertise or put forth a sign as a savings bank
or savings institution; and any bank, banking association, or private prohibited.
banker, violating these provisions, shall forfeit and pay, for every F i n e
such offense, the sum of one hundred dollars for every day such of
fense shall be continued, to be sued for, and recovered in the name of
the people of the state, in any court having cognizance thereof, for
the use of the school fund.
SEC. 21. Any person or persons who shall put up or cause to be same.
put up or exhibited any sign, or who shall issue or circulate any card,
circular, or advertisement purporting to be a savings bank not being
organized under this act shall, on conviction thereof, be adjudged
guilty of a misdemeanor, and be punished by a fine not exceeding fifty
dollars for each offense or for each day such offense shall be continued.
SEC. 22. All associations organized under the general incorpora- Oode ' § 1570tion laws
of this- i state,
fori the purpose
of transacting
a banking
busiBanking
assoA
A
t
• •
i
•«
T?
i•
i
dations to make
ness, !buying, selling,
exchange,
receiving
deposits,
discounting
notes,
quarterly
stateetc., shall make a full, clear, and accurate statement of the condition mantsof the association as hereinafter provided, which shall be verified by
the oath of the president or vice president or cashier and two of the
directors, which statement shall contain:—
First. The amount of capital stock actually paid in.
w h a t t o specify.
Second. The amount of debts of every kind due to banks, bankers,
or other persons other than regular deposits.
Third. The total amount due depositors including sight and time
deposits.
Fourth. The amount subject to be drawn at sight then remaining
on deposit with solvent banks or bankers of the country, specifying
each city and town and the amount deposited in each and belonging
to such association.
Fifth. The amount of gold and silver coin and bullion belonging
to such association at the time of making statement.
Sixth. The amount then on hand of bills of solvent banks.
Seventh. The amount of bills, bonds, and other evidences of debt,
discounted or purchased by such association, and then belonging to
the same, specifying particularly the amount of suspended debts, the
amount considered good, the amount considered doubtful, and the
amount i n suit or judgment.
Eighth. The value of real or personal property held for the con
venience of such association, specifying the amount of each.
Ninth. The amount of undivided profits if any then on hands.
Tenth. The total amount of all liabilities to such association on
the part of the director thereof:
Which statement shall be forthwith transmitted to the auditor of
state and be by him filed in his office.
SEC. 2 3 . The auditor of state shall, at any time he may see proper, Auditor t o e i aS80Cia
make, or cause to be made, an examination of any association, as here'
[in]after provided, contemplated in this chapter, or he shall call upon TO eaii f o r
any such association for a report of its state and condition as herein- tf^esayear.
before provided, upon any <nven day which has passed, as often as four
times in a year, and which report the auditor shall cause to be pub
lished for one day in some daily newspaper published i n the county pXusíea.6
where such association shall be located, or, if there be no such news*
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paper published i n said county, t h e n such report shall be published i n
some weekly newspaper printed in said county f o r one week, and t h e
expenses of such publication shall be paid by such institution.
SEO. 24. I t shall be t h e dut y of t h e auditor of state t o communi
cate t o t h e legislature, at each session, a statement of t h e condition of
every savings bank, f r o m which reports have been received f o r t h e
preceding year, and t o suggest any amendments i n the law relative t o
savings banks which i n his judgment may be necessary or proper t o
increase t h e security of depositors.
SEC. 25. Whenever i t shall appear t o t h e auditor t h a t any savings
bank has been guilty of violating this act or t h e law, or is conducting
its business i n a n unsafe manner, h e shall, by an order under his hand
and seal of office, addressed t o t h e institution so offending, direct dis
continuance of such illegal and unsafe practices, and h e shall demand
a conformity with t h e requirements of this act, and whenever any
such savings bank shall refuse or neglect t o comply with such order,
h e shall communicate t h e f a c t t o t h e attorney-general of t h e state,
whose dut y i t shall be t o institute proceedings, against such savings
banks, as are now, or may be hereafter, authorized in law i n cases of
insolvent corporations. The auditor of state may appoint, and t h e
person or persons who may be appointed by him, t o examine the a f 
fairs of any savings banks, shall have power t o administer oaths t o
any person whose testimony may be required on any such examina
tion, and t o compel the appearance and attendance of any such person,
f o r t h e purpose of such examination, by summons, subpoena, or a t 
tachment, i n t h e manner now authorized in respect t o t h e attendance
of persons as witnesses i n t h e courts of this state, and all books and
papers which i t may be deemed necessary t o examine by the auditor, on
t h e examination so appointed, shall be produced, and their production
may be compelled i n like manner. T h e expenses of any examination,
made i n pursuance of this act, shall be paid by t h e savings banks so
examined, i n such amount as t h e auditor shall certify t o be just and
reasonable.
SEC. 26. Every officer, agent, or clerk of any savings bank organ
ized under this act, who shall willfully and knowingly subscribe o r
make any false statements or false entries i n the books of such bank, or
shall knowingly subscribe or exhibit false papers with the intent
t o deceive any person authorized to-examine as t o t h e condition of said
institution, or shall willfully or knowingly subscribe or make false re
ports, shall be deemed guilty of felony, and upon conviction thereof
shall be fined n o t exceeding t e n thousand dollars, and be imprisoned
i n t h e state prison not less t h a n tw o n o r more t h a n five years, and be
forever a ft e r incapable of holding any office created by this act.
SEC. 27. Intentional f r a u d on the part of savings banks organized
under this act, or i n deceiving t h e public or individuals i n relation t o
their means or their liabilities, or diversion of the f u n d s of the bank
t o other objects t h a n those mentioned in its certificate of incorpora
tion, and t h e payment of dividends which leave insufficient f u n d s t o
meet t h e liabilities of t h e bank, shall subject those guilty thereof t o
fine of not less t h a n five hundred dollars, or imprisonment of n o t less
t h a n one year, or by both such fine and imprisonment a t the discre
tion of the court, and shall cause a forfeiture of all t h e privileges
herein conferred, and t h e court may proceed t o close t h e bank by a n
information i n t h e manner prescribed by law.

*
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of
SEC. 28. The paid-up capital of alll sayings banks organized and
doing business under this act shall be subject to the same rates of tax
ation and rules of valuation as other taxable property, by the revenue
laws of the state, which taxes shall be levied on and paid by the banks
pMdb y
and not the individual stockholders, and the general assembly shall
never impose any greater tax upon property employed in banking N o eater tax
under this act than is or may be imposed upon the property of indi- to beTimposed
viduals. The franchise of all such banks, the savings and funds deposited therein, and the mortgages and other securities, wherever the any other.
same are invested, are not to be taxed, but are expressly exempted ®xemfa^°°ion
therefrom, and may be omitted from assessments of the bank required rom xa on"
by the revenue laws of this state.
SEC. 29. Whenever it is desired to increase the amount of capital ^OAE O
F IN- ^
stock of such banks, a meeting of stockholders may be called by 8< stock. ^
notice signed by the officers of said bank, and at least a majority of its
directors, and published at least thirty days in every issue of some
newspaper published in the county where the principal place of busi
ness of the bank is located, which notice shall specify the object of
the meeting, the time and place when it is to be held, and the amount
which it is proposed to increase the capital stock; and a vote of twothirds of all the shares of stock of said bank shall be necessary to an
increase of the amount of capital stock. If at any meeting so called
a sufficient number of votes have been given in favor of increasing
the amount of capital stock, a certificate of the proceedings, showing certificate,
a compliance with these provisions, the amount of capital stock
actually paid in, and the amount to which the capital stock is to be
increased, and the manner of such increase, shall be made out, signed,
and verified by the affidavit of the chairman and secretary of the meet
ing, certified by a majority of the directors or trustees, and filed and
recorded as required by the third section of this act. When this is
done, the capital stock of the bank shall be increased to the amount
specified in the certificate.
SEC. 30. All savings banks organized under this act may be dissolved, prior to the period fixed upon in the certificate of incorporation,
by the affirmative votes of stockholders holding three-fourths of the
capital stock, at a meeting of stockholders to be called for this pur
pose in the manner and after publication of notice as required in the
preceding section. In all cases of dissolution of a bank hereunder, or winding up.
the commencement of proceedings under this act to close the same,
the receiver or receivers appointed thereunder shall not be required or
permitted by forced sale to sell the securities of said banks, but shall
proceed as expeditiously as possible to collect the same and make dis
tribution of proceeds to those entitled thereto.
SEC. 31. Any bank or association existing under and by virtue of Existing bants
any law of of this state may be reorganized under the provisions of may reorgaulzethis act, and when duly organized all securities, real estate, or property
may be transferred to such new organization; but no such reorganizartion shall have the effect to discharge the original bank, its directors
or stockholders, from any liability to its depositors or any other per
son; but the same shall continue until legally discharged, and such
new organization or bank shall be legally liable to pay every claim or
demand existing against the bank whose assets or property, or any part
thereof, it has received by reason of such reorganization. All such Mode of reorbanks may avail themselves of the provisions [of] and become incor- ganizaUon'
porated under this act, by filing with the recorder of the county in
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which t h e principal place of business is located, and a certified copy
thereof in t h e office of the secretary of state, a certificate stating their
intention and election to become so incorporated thereunder, which
election and intention may be made and declared by t h e directors or
trustees of such bank or association, or a majority of them. The cer
tificate stating such intention may be signed by the president and
secretary of such corporation, association, or bank, and shall be
acknowledged before some officer competent to take acknowledgments
of deeds; and in all other respects existing banks and associations reor
ganizing hereunder shall comply with, and conform to, all the provis
ions and requirements of this act with reference to the original organ
ization of savings banks, so f a r as the same may be applicable, and as
soon thereafter as the auditor's certificate is received and published, as
hereinbefore provided, may proceed to transact business.
PROHIBITED FROM
S B C . 3 2 . A n y saving[s] bank organized under t h e provisions of
^oire capital
this act is hereby prohibited f r o m advertising in any way, either by
than is paid in. publication or otherwise, any greater amount of capital t h a n such
Fine.
banks have [has] actually paid in, and such bank shall be subject t o a
fine of twenty-five dollars f o r each and every violation of this section.
Repeal.
SEC. 3 3 . All acts and parts of acts in conflict with this act, are
hereby declared to be inoperative so f a r as they affect this act.
Approved March 21st, 1874.
( C H A P T E R 1 5 3 , L A W S OF 1 8 8 0 . )
TO PROTECT DEPOSITORS A N D P U N I S H FRAUDULENT BANKING.
Title.

A N ACT to

protect depositors i n banks and banking institutions, and
to punish fraudulent banking.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, T h a t n o bank, banking-house, exchange broker, deposit office,
sôivèLtbaSL1"" or firm, company, corporation, or party, engaged i n t h e banking,
broker, exchange, or deposit business shall accept or receive on deposit,
with or without interest, any moneys, bank bills, or notes, or United
States treasury notes, or currency, or other notes, bills, or drafts cir
culating as money or currency, when such bank, banking-bouse,
exchange, broker, or deposit office, firm or party, is insolvent,
PUNISHMENT FOR
SEC. 2. If any such bank, banking-house, exchange, broker, or
violating act.
deposit office, firm, company, corporation, or party, shall receive or
accept on deposit any such deposits as aforesaid, when insolvent, any
officer, director, cashier, manager, member, party, or managing party
thereof, knowing of such insolvency, who shall knowingly receive or
accept, be accessory, or permit, or connive at the receiving or accepting
on deposit therein, or thereby, any such deposits as aforesaid, shall be
guilty of a felony, and upon conviction shall be punished by impris
onment i n t h e state prison f o r a term not to exceed ten years, or by
imprisonment in the county jail not to exceed one year, or both fine
and imprisonment, the fine not to exceed ten thousand dollars.
(Took effect by publication in newspapers, April 4,1880.)

shaii not receive
on deposit, etc.,
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( C H AP TER 2 0 8 , L A W S OF 1 8 8 0 . )
DOUBLE LIABILITY OF STOCKHOLDERS.

to amend chapter one ( 1 ) , of title nine ( 9 ) of the code of 1 8 7 3 ,
creating double liability of stockholders or shareholders in corpo
rations organized under said chapter one (1) aforesaid for the pur
pose of transacting a banking business, buying or selling exchange,
receiving deposits of money, or discounting notes.

A N ACT

Title,

SECTION 1 . Be it enacted by the General Assembly of the State of STOCKHOLDERS M
Iowa, That chapter one (1), of title nine (9), of the code of 1873. be ¿îy îtaw^to1iu"
and the same is hereby amended by adding thereto as follows: That creditors,
all stockholders or shareholders in associations or corporations organ
ized under said chapter one (1) aforesaid, for the purpose of transacting
a banking business, buying or selling exchange, receiving deposits of
money or discounting notes, shall be individually and severally liable t o
the creditors of such association or corporation of which they are stock
holders or shareholders, over and above the amount of stock by them
held therein, to an amount equal to their respective shares so held for
all its liabilities accruing while they remained such stockholders, and
should any such association or corporation become insolvent and its
assets be found insufficient to pay its debts and liabilities, its stock
holders may be compelled to pay such deficiency in proportion to the
amount of stock owned by each, not to exceed the extent of the addi
tional liability hereby created.
SEC. 2 . That should the whole amount for which the stockholders LIABILITY f o r
are made individually responsible, as provided by section one of this dutSbuteddebta
act, be found i n any case to be inadequate to the payment of all the among st°ekdebts of any such association or corporation, after the application of 0 er8"
its assets to the payment of such debts then the amount due from such
stockholders on account of their individual liability created by this
act, as such, shall be distributed equally among all the creditors of
such corporation in proportion to the amount due to each.
SEC. 3. That the personal liability in this chapter provided for is
over and above the stock owned by the stockholders in such corporar
tions and any amount paid thereon.
(Took effect by publication in newspapers, April 6, 1880.)

SUPERINTENDENT O F PUBLIC INSTRUCTION.

[TlTLE X I I .

TITLE XII.
O F EDUCATION.

CHAPTER 1.
O F T H E S U P E R I N T E N D E N T O F PUBLIC INSTRUCTION.
S E C T I O N 1 5 7 7 . The superintendent of public instruction shall be
charged with the general supervision of all the county superintendents
and all the common schools of the state. He may meet county super
intendents in convention at such points in the state as he may deem
most suitable for the purpose, and by explanation and discussion
endeavor t o secure a more uniform and efficient administration of
school laws. H e shall attend teachers' institutes in the several coun
ties of the state, as f a r as may be consistent with the discharge of other
duties imposed by law, and assist by lecture or otherwise in their
instruction and management. H e shall render a written opinion t o
any school officer asking it, touching the exposition or administration
of any school law, and shall determine all cases appealed from the
decision of county superintendents.
Office : to file
SEC. 1578. A n office shall be provided for him at the seat of gov
papers and
ernment, i n which he shall file all papers, reports, and public docu
documents.
Oh. 52, § 4, 10 ments, transmitted t o him by the county superintendents each year,
G. A.
. separately, and hold the same in readiness t o be exhibited to the gov
ernor, or to a committee of either house of the general assembly, at any
time when required; and he shall keep a fair record of all matters per
taining to his office.
SEC. 1579. [After the adjournment of the Eighteenth General
Publish
amendments to Assembly, and every four years thereafter, if deemed necessary, he may
sohool law:
prepare certifi cause to be printed and bound in cloth the school laws, and all amend
cate.
ments thereto, with such notes, rulings, forms and decisions as may
seem of value to aid school officers in the proper discharge of their du
ties. Appropriate reference shall be made t o the previous law that has
been amended or changed, so as clearly t o indicate the effect of such
amendment or changes. He shall send to each county superintendent
a number of copies sufficient to supply each school district in his
Amended by
Ch. 150,18 G. A. county with one copy of such school laws, with decisions. He shall
also cause to be printed and bound in paper covers the school laws,
with notes and with forms necessary to be used in carrying out the
school laws. The distribution of these laws in paper covers shall be
made through the county auditors, under the direction of the secretary
and auditor of state, who shall determine the price, covering the cost
to the state, at which they shall be sold to any party; provided, that
Duties. Ch. 162,
12,12 G. A.
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he shall furnish each of the members of the boards of directors with
one copy of the laws bound in paper covers, which shall be turned over
t o their successors in office.
After such sessions of the- General Assembly as [ i f ] the state
superintendent shall not deem it necessary to publish the laws as pro
vided f o r i n section one of this act, he shall cause t o be published i n
pamphlet form all the amendments to the school laws passed by such
General Assembly, in sufficient numbers to supply each of t h e county
superintendents and school officers of the state with one copy free of
charge, which said amendments shall be sent t o t h e several county
superintendents f o r distribution.]
SEC. 1580. Repealed by chapter 102, laws of 1878.
SEC. 1581. H e may, if he deem i t expedient, subscribe f o r a suffi
cient number of the Iowa School Journal, or of such other educational
journal published in the'state as he may select t o furnish each county
superintendent with one copy, and his certificate of having thus sub
scribed, shall be authority f o r the auditor of state to issue his warrant
for the amount of said subscriptions; provided, he shall cause t o be in
serted in the journal he may so select a correct copy of any decision he
may deem i t necessary t o make f o r the efficient carrying out of the
school law.
SEC. 1582. He shall, annually, on the first day of January, report
to the auditor of state the number of persons i n each county between
the ages of five and twenty-one years.
SEC. 15S>3. He shall make a report to the general assembly at each
regular session thereof, which shall embrace, first, a statement of t h e
condition of the common schools of the state; the number of district
townships and sub-districts therein; the number of teachers; the n u m 
ber of schools; the number of school-houses and the value thereof; t h e
number of persons between five and twenty-one years of age; the n u m 
ber of scholars in each county that have attended school the previous
year, as returned by the several county superintendents; the number
of books i n the district libraries; and the value of all apparatus in t h e
schools, and such other statistical information as he may deem impor
tant. Second, such plans as he may have matured for the more perfect
organization and efficiency of common schools. H e shall cause one
thousand copies of his report to be printed, and shall present i t to the
general assembly on the second day of its session.
SEC. 1584. Whenever reasonable assurance shall be given by t h e
county superintendent of any county to the superintendent of public
instruction, t h a t not less than twenty teachers desire t o assemble f o r
the purpose of holding a teachers' institute in said county, t o remain
in session not less than six working days, he shall appoint the time and
place of said meeting, and give due notice thereof t o the county super
intendent; and f o r the purpose of defraying the expenses of said insti
tute there is hereby appropriated out of any moneys i n the state treasury
not otherwise appropriated, a sum not exceeding fifty dollars annually
for one such institute in each county held as aforesaid, which t h e said
superintendent shall immediately transmit to the county superintend
ent i n whose county the institute shall be held, who shall therewith
defray the necessary expenses of the institute, and, if any balance re
mains, he shall pay the same into the county treasury and t h e same
shall be credited to the teachers' fund.
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C H A P T E R 2.
OF T H E STATE UNIVERSITY.
SECTION 1 5 8 5 . The objects of the state university, established by
the constitution at Iowa City, shall be to provide the best and most
Ch. 87, S 1» 13 G. efficient means of imparting to young men and women on equal terms,
A.
a liberal education and thorough knowledge of the different branches
of literature, the arts and sciences, with their varied applications. The
university, so f a r as practicable, shall begin the courses of study in its
collegiate and scientific departments, at the points where the same are
completed in high schools; and no student shall be admitted who has
not previously completed the elementary studies, in such branches as
are taught in the common schools throughout the state."
SEC. 1586. The university shall never be under the exclusive control
Control o f .
Same, § 2.
of any religious denomination whatever.
Governed by
SEC. 1587. [The university shall be governed by a board of regents,
board of re
consisting of the governor of the state, who shall be president of the
g e n t s : who
composes.
board by virtue of his office, the superintendent of public instruction,
Hubctituted b y
Ch. 147,16 G . A. who shall be a member by virtue of his office, and the president of the
Same, § 3.
university, who shall also be a member by virtue of his office, together
with one person from each congressional district of the state, who shall
be elected by the general assembly.]
Members
SEC. 1588. The members of said board shall be divided into three
classed.
classes, consisting of two each. The number in each class, as the con
Same, § 12.
gressional districts of the state increase, shall be kept as nearly equal
as practicable, and the members in each class shall hold office f o r the
term of six years from their election and until their successors are
elected and qualified. The general assembly shall elect members every
two years, as the terms of office of the respective classes expire. The
board of regents shall fill all vacancies occurring therein, except when
the legislature is in session, and the persons so appointed shall hold
their offices until the next session of the general assembly.
SEC. 1589. The university shall include a collegiate, scientific, nor
May purchase
apparatus,
mal, law, and such other departments, with such courses of instruction
library, etc.
and elective studies as the board of regents may determine; and the
Same, § 13.
board shall have authority to confer such degrees, and grant such
diplomas and other marks of distinction as are usually conferred and
granted by other universities.
Meeting of :
SEC. 1590. The meetings of the board of regents shall be held at
special: how
such times as the board may appoint. The president of the board
called.
dame, § 6.
may call special meetings when he deems it expedient, or special meet
ings may be called by any three members of the board.
SEC. 1591. An executive committee, consisting of three compe
Executive com
mittee ap
tent and responsible persons, shall be appointed by the board of re
pointed :
power : duty of. gents, who shall audit all claims, and whose chairman shall draw all
Same, g 7.
orders for such audited claims on the treasurer, but before payment
Objects o f :
Course of study

a
T h e state university is a n institution estab- efficient means o f promoting intellectual irnlished by the constitution, and i t s organization provement. P e r BECK, J . , i n The State v.
provided for, and its existence secured by t h e Sherman, 46 Iowa, 415, 422.
statutes. T h e institution i s intended t o be a n
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such orders shall be countersigned by the secretary. Said committee
shall keep a specific and complete record of all matters involving the
expenditure of money, which record shall be submitted to the board of
regents at each regular meeting of the same.
SEC. 1592.. The board of regents shall elect a secretary, who shall ®'EC.TTSÓC¿E"
hold his office at the pleasure of the board. He shall record all the records of proproceedings of the board of regents, and carefully preserve all its books booS oVwhat
and papers. His books shall exhibit what parts of the university lands to show.
have been sold, when the same were sold and at what price, and to S a m e ' 8 8*
whom, on what terms, what portion of the purchase money has been
paid, and when paid, on each sale, how much is due on each sale, by
whom and how secured, and when payable, what lands remain unsold,
where situated, and their appraised value, if appraised, or their estimated
value, if not appraised. His books shall also show how the permanent
fund of the university has been invested, the amount of each kind of
stocks, if any, with the date thereof and when due, and- the interest
thereon and when and where payable, the amount of each loan, if any,
and when made, and payable to whom, and how secured, and at what
rate of interest, and when and where payable. When any further
sales of lands, or further instruments shall be made, the secretary
shall enter the same upon his books as above set forth. The secretary countersign
shall countersign and register all orders for money on the treasurer, £rer.rs 011 treas"
and the treasurer shall not pay an order on him for money unless the
same be countersigned by the secretary.
SEC. 1 5 9 3 . The board of regents shall elect a treasurer, who shall Elect TREASURER:
hold his office at the pleasure of the board. He shall keep a true and how approved
:
flled :
faithful account of all moneys received and paid out by him, and bef
fore entering upon the duties of his office he shall take and subscribe same, §9.
an oath that he will faithfully perform the duties of treasurer; and he
shall also give a bond in the penalty of not less than fifty thousand
dollars, conditioned for the faithful discharge of his duties as treasurer,
and that he will at all times keep and render a true account of moneys
received by him as such treasurer, and of the disposition he has made
of the same, and that he will at all times be ready to discharge him
self of the trust, and to pay over when required; which bond shall
have two or more good securities, and shall be approved as t o its form
and the sufficiency of its sureties by the board of regents, and also
the auditor and secretary of state, and shall be filed in the office of the
latter.
SEC. 1594. The treasurer of the university shall have a set of books, BOOKS of: WHAT
in which he shall keep an accurate account of all transactions relative Same
^treasurer.'
> i10*
to the sale and disposition of university lands, and the management
of the fund arising therefrom; which books shall exhibit what parts
and portions of the land have been sold, at what prices and to whom,
and how the proceeds have been invested, and on what securities, and
what lands still remain unsold, where situated, and of what value re
spectively.
SEC. 1595. The treasurer shall, on the first day of June and Decern- NOTF
IY PERSONS
ber of each year, notify in writing each person in default of payment ó^ng^univerof either principal or interest of funds loaned by or due to the univer- «ty.
sity, and shall cause suit to be commenced against such delinquents, S a m e ' § u "
when, in his judgment, the best interest of the institution requires it.
SEC. 1596. The board of regents shall enact laws for the govern
ment of the university, and shall appoint a president and the requisite
number of professors and tutors, together with such other officers as
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they may deem expedient, and shall determine the salaries of such of
ficers, the compensation of the secretary and treasurer, and the amount
of fees to be paid for tuition. They shall remove any officer connected
with the university, when, in their judgment, the good of the institu
tion requires it.
SEC. 1597. The board of regents is authorized to expend such por
tion of the income of the university fund as it may deem expedient,
in the purchase of apparatus, library and a cabinet of natural history,
in providing suitable means to keep and preserve the same, and in pro
curing all other necessary facilities f o r giving instruction.
SEC. 1598. All specimens of natural history and geological and
mineralogical specimens, which are or hereafter may be collected by
the state geologist of Iowa, or by any others appointed by the state to
investigate its natural history and physical resources, shall belong to
and be the property of the state university, and shall form a part of
its cabinet of natural history, which shall be under the charge of the
professor of that department.
SEC. 1599. N o sales of lands belonging to the university shall here
after take place unless the same shall have been decided upon at a reg
ular meeting of the board of regents, or at one called for that particular
purpose; and then only in the manner, upon the notice, and on the
terms which the board shall prescribe; and no member of the board
shall be either directly or indirectly interested in any purchase of such
lands upon sale, nor shall the secretary or treasurer be so interested. I t
shall be lawful for the board t o invest any portion of the permanent
endowment fund, not otherwise invested, as well as any surplus income
which is not immediately required for other purposes, in United States
stock, or stocks of the state of Iowa, or by note and mortgage on un
encumbered real estate, the value of which, after deducting the value
of all perishable improvements thereon, shall be double the amount
of the sum loaned, and hold the same for the university, either as a
permanent fund, or as an income to defray current expenses, as said
board of regents may deem expedient. I t shall not be lawful for the
board t o use any portion of the permanent fund for the ordinary ex
penses of the institution.
SEC. 1600. The president of the university shall make a report on
the fifteenth day of September preceding the meeting of the general
assembly, to the board of regents, which shall exhibit the condition
and progress of the institution in its several departments, the different
courses of study pursued therein, the branches taught, the means and
methods of instruction adopted, the number of students, with their
names, classes, and residences, and such other matters as he may deem
proper to communicate.
SEC. 1601. The board of regents shall, on the first day of October
preceding each regular meeting of the general assembly, make a report
to the superintendent of public instruction, which report, with that of
the president of the university, shall be embodied in the said superin
tendent's report to the general assembly. The report of the board of
regents shall contain the number of professors, tutors, and other offi
cers, with the compensation of each, the condition of the university
fund, and the income received therefrom, the amount of expenditures,
and the items thereof, with such other information and recommenda
tions as they may deem expedient to lay before the general assembly.
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S E C . 1602.
The regents shall receive no compensation except for COMPENSAIION
mileage in traveling to and from the meetings of the board, which shall same, s is.
be at the same rate, and computed in the same manner, as the mileage
allowed to members of the general assembly. The auditor of state is
hereby authorized to audit and allow the claims for such attendance,
f o r not more than three meetings annually.
S E C . 160B. N o member of the general assembly shall be eligible to M e m b e r o f g e n the office of regent during the term for which he was so elected.
notengibé y
(CHAPTER 7 6 , L A W S OF 1 8 7 8 . )

STATE UNIVERSITY.

A N

A C T for the endowment and support of the state university.
TAdditional to Code, title XII., chapter 2, "Of the state univer
sity."]

Title.

S E C T I O N 1.
Be it enacted by the General Assembly of the State of »20,000 ENAOWIowa, That there be and is hereby appropriated out of any money in ment*
the state treasury, not otherwise appropriated, the sum of twenty
thousand (20,000) dollars annually to the state university as an endow
ment fucid for said institution, to be paid in installments of five thou
sand (5,000) dollars each. The first installment of five thousand
(5,000) dollars to be paid on the first day of July, one thousand eight
hundred and seventy-eight (1878) and the same sum quarterly there
after.
S E C . 2. That there be and is hereby appropriated, in addition t o the $10,000 for reamounts appropriated in the first section of this act, the sum of ten pai™'
thousand (10,000) dollars for repairs on the buildings, and for fencing
and walks, and for no other purpose. One-half of said amount t o be
paid on the first day of September, one thousand eight hundred and
seventy-eight, and one-half on the first day of September, one thousand
eight hundred and seventy-nine.
S E C . 3 . The money hereby appropriated shall be drawn from the M o n e y t o b e
state treasury by the treasurer of said state university, on the order of
the executive committee appointed by the board of regents of saiduni- committee,
versity, countersigned by the secretary thereof under the university

Approved, March 22, 1878.
(CHAPTER 1 1 5 , L A W S

or 1878.)

STATE UNIVERSITY.

A N

A C T to prevent the use of funds of the state university for support
of the preparatory department after July 1, 1879.

Title.

SECTION 1 .
Be it enacted by the General Assembly of the State of RUNAS SHAN
Iowa, That after the first day of July, 1879, no part of the funds be- preparatory delonging to or appropriated for the state university shall be used for the p a r t m e n t .
support of the preparatory or non-collegiate course of studies hereto
fore taught in said university.
Approved, March 25, 1878.
29
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(CHAPTER 4 5 , LAWS OF 1878.)
ESTABLISHING T H E I O W A W E A T H E R SERVICE.
Title.

AN ACT to establish a central station of the "Iowa Weather Service,"
and for the appointment of a director thereof.

Central station
a t Iowa City.

S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That there he and hereby is established, at Iowa City, a central
station for the Iowa weather service, with Grustavus Hinrichs as direc
tor thereof; and in case of his death or disability, his successor shall be
appointed by the governor.
SEC. 2. The duties of said director shall be to establish volunteer
weather stations throughout the state, and supervise the same, to re
ceive reports therefrom, and reduce the same to tabular form, and to
report the same quarterly to the state printer, for publication, in the
form of the "Iowa Weather Report."
SEC. 3. That the state printer be authorized to print two thousand
copies of the said Iowa weather report quarterly, one thousand copies
of which shall be for distribution by the said director, and one thou
sand copies delivered to the secretary of state, to be by him distributed
in the same manner as other state documents.
SEC. 4. That there is hereby appropriated the sum of one thousand
dollars annually, or so much thereof as may be necessary, for the pur
pose of meeting the actual expenses in carrying out the provisions of
this measure, but no part of said sum shall be used in payment of sala
ries to any officer or officers, except for clerk hire, and only upon the
order of the said director.
(Took effect by publication in newspapers, March 20,1878.
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S E C T I O N 1604. The lands, rights, powers, and privileges, granted to
and conferred upon the state of Iowa by the act of congress entitled,
"An act donating public lands to the several states and territories which
may provide colleges for the benefit of agriculture and the mechanic
arts, approved July 2d, 1862, are hereby accepted by the state of Iowa,
upon the terms, conditions, and restrictions contained in said act, and
there is hereby established an agricultural college and model farm, to
be connected with the entire agricultural and mechanical interests of
the state; the said college and farm to be under the control and man
agement of a board of five trustees, no two of which shall be elected
from the same congressional district.
SEC. 1605. The present board of trustees shall continue in office un
til the first day of May, A. D. 1874, and the general assembly at their
regular session in said year, shall elect three trustees to serve for four
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years, and two trustees t o serve f o r two years, f r o m t h e first day of
May, A. D . 1874; and the general assembly a t each regular session
thereafter shall elect the number of trustees which may be necessary t o
keep t h e board full. A n y vacancies i n said board caused by death, re
moval f r o m t h e district or state, resignation, or failure t o qualify within
sixty days after election, may be filled by appointment by t h e governor,
provided, t h a t neither the president nor any other officer or employe of
t h e college and farm, nor any member of t h e general assembly, shall
be eligible as such trustee.
SEC. 1606. The board of trustees shall havè power:
POWER.
1. T o elect a chairman f r o m their own number, a president of t h e E l e o t c h a i r .
college and farm, a secretary, a treasurer, professors and other teachers, man.
superintendents of departments, a steward, a librarian, and such other
officers as may be required f o r the transaction of t h e business of t h e
board; also t o fix the salaries of officers and prescribe their duties; and
to appoint substitutes who shall discharge t h e duties of such officers
during their temporary absence;
2. T o manage and control all the property of t h e college and f a r m , Manage proper 7
whether real or personal;
'
3. T o make all rules and regulations f o r t h e government of the col- Make rules,
lege and f a r m ;
4. T o establish rules regulating the number of hours which shall be ¿™eJ¿ed!gyG
devoted t o manual labor, and t o fix the compensation therefor; pro- A. ' ' '
vided, n o student shall be exempt f r o m labor except i n cases of sick
ness or other infirmity, or where students f r o m t h e advanced classes m a y
be employed as teachers;
5. To arrange courses of study and practice, and t o establish such A0™ ° MOTprofessorships as they may deem best to carry into effect t h e provisions s e s ° B " y '
of this chapter; also t o prescribe conditions of admission t o the col
lege;
d l06. To grant diplomas, on the recommendation of t h e faculty, t o a n y
*P
student who has completed either of the industrial courses prescribed.
b y said board, or a n equivalent thereof;
7. T o remove any officer by a majority vote of all t h e members of R e m o T e offlt h e board of trustees;
8. T o direct t h e expenditure of all appropriations which t h egen- D i r e c t expendi
era! assembly shall f r o m time t o time make t o said college and f a r m , ures"
and the income arising f r o m the congressional grant, and f r o m all other
sources;
9. T o keep a f u l l and complete record of their proceedings, and t o Keep record of
do such other acts as are found necessary t o carry out t h e intent and p r o c e e d l n g e '
meaning of this chapter.
SEC. 1607. A majority of the trustees shall be a quorum f o r t h e Quorumtransaction of business.
SEC. 1608. The trustees shall receive as their compensation five dol- COMPENSATION,
lars a day f o r each and every day actually employed i n the discharge of Amended by
their duties, and five cents per mile f o r each and every- mile actually ch. i. is, a. A
traveled on such business ; provided, that n o member shall receive com
pensation f o r more t h a n thirty days i n each year, [to be audited by t h e
state auditor.]
SEC. 1 6 0 9 . The annual meetings of the board of trustees shall be Annual meetheld at t h e agricultural college on the second Wednesday of Novem- tog80fber.
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SEC. 1610. The college year shall begin on Thursday after the sec
ond Wednesday in November of each year, and end on the second
Wednesday of November of the following year. The biennial report
of the board of trustees shall be filed in the office of the governor, not
later than the first day of December preceding the regular meeting of
the general assembly.
SEC. 1611. The president of the college and farm shall control,
manage, and direct the affairs of the college and farm herein estab
lished, subject to such rtules as may be prescribed by the board of trus
tees, and shall report to said board at their annual meeting in Novem
ber, and at such other times as they shall direct, all his acts as such
president, and the condition of the several departments of the college
and farm, together with his recommendations for the future manage
ment thereof.
SEC. 1612. The secretary shall keep the documents and a record of
the proceedings of the board of trustees, and conduct their official cor
respondence. All acts of the board of trustees as to the management,
disposition, or use of the lands, funds, or other property of the institu
tion shall be entered in the record of its proceedings, and said record
shall show how each member voted on each proposition. He shall
also make the biennial report of the board to the general assembly.
Upon the election of any person to an office under said board, he shall
give notice thereof to the secretary of state. He shall also keep an ac
count with the treasurer, charging him with all money paid to him
from any source, and crediting him with the amounts paid out by him
upon the order of the board of audit, which account shall be balanced
monthly.
' SEC. 1613. The president and secretary shall constitute a board of
audit, who shall, under the rules of the board of trustees, examine all
bills presented for payment, and no bills shall be paid without their
joint indorsement thereon; provided, that no bill shall be so audited
for whose payment the board of trustees has not made appropriation;
also, the said board of audit shall examine the treasurer s books and
vouchers monthly, and at such other times and so often as they shall
deem necessary. All the proceedings as contemplated in this section
shall be reported by the secretary to the board of trustees at each meet
ing thereof.
SEC. 1614. The treasurer shall receive and keep all notes and other
evidence of indebtedness, contracts, and all moneys arising from the
income of the congressional grant, from the appropriations of the gen
eral assembly, from the sales of the products of the farm, from the
payments of students, and from all other sources, and shall pay out the
same upon bills duly audited as above prescribed, and he shall retain
such bills with the receipt for their payment as his vouchers; but no
bill shall be paid for which appropriation had not been made by the
board of trustees. H e shall keep an accurate account of the revenue
and expenditures of said college and farm from all sources, and in such
manner that the receipts and disbursements of each and every one of
the several departments thereof shall be apparent at all times, and the
ains and losses in such departments shall be carefully set forth; and
e shall report to the board of trustees at their annual meeting in
November, and at such other times as they shall direct. He shall also
execute duplicate receipts of all money received by him, specifying the
source from which received, and the fund to which it belongs, one of

f
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which must be filed with the secretary, and no receipt for money paid
him shall be valid unless the duplicate is so filed. The treasurer shall
be elected annually, and give a bond every year in double the highest
amount of money likely to be in his hands at any one time, with such
sureties as the executive council shall prescribe, and said bond shall be
filed in the office of secretary of state, and the treasurer may appoint a
deputy who shall reside at the college, and the board of trustees shall
fix the compensation to be paid to such deputy, and the treasurer shall
be responsible on his official bond for all acts done by such deputy.
SEC. 1615. The president and secretary shall have their respective
offices at the college, and they, with the treasurer, shall take and sub
scribe the oath provided in section one hundred and twenty-six, chapter
nine, title two of this code.
(SEC. 1616. Repealed by chapter 71, laws of 1874.)
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(CHAPTER7 1 ,LAWSOF 1874.)
AGRICULTURAL COLLEGE L A N D S .

to regulate the leasing of the lands belonging to the Iowa
State Agricultural College.

A N ACT

TITLE.

SECTION1 .
Be it enacted by the General Assembly of the State of
Iowa: The board of trustees of the Iowa state agricultural college
and farm are hereby authorized to lease the land granted to the state of
Iowa by an act of congress entitled, "An act donating public lands to
the several states and territories which may provide colleges for the
benefit of agriculture, and the mechanic arts,' approved July 2,1862,
in amount not exceeding one hundred and sixty acres to any one per
son, for a term not exceeding ten years, the lessee to pay eight per
cent per annum in advance upon the price of said land, which is hereby
declared to be not less than fifty per cent additional to the price at
which each piece of said land, respectively, was appraised by the board
of trustees in the year 1865; and the said lessee shall have the privilege
of purchasing said land at the expiration of the lease at the price afore
said. The lessee failing to pay the interest upon said lease, within sixty
days from the time the same becomes due, shall forfeit his lease, to
gether with the interest paid thereon, and the improvements made on
said land.
SEC. 2. The said board of trustees are also authorized t o renew
leases heretofore made, for a term not exceeding ten years from the
date of such renewal, the rate of interest to be eight per cent., and
when leases are so renewed the lands shall be subject to assessment for
taxation at the end of ten years from the date of the original lease.
The board of trustees shall cause to be certified to the auditors of the
several counties, in which said lands are situated, a list of said land
which may be subject to taxation as herein provided: Provided, that
the releasing of this land shall be done by the secretary of the said
college without extra compensation.
SEC. 3. Section 1616 of the code of 1873, and all acts and parts of
acts conflicting with the provisions of this act are hereby repealed.
Approved March 19,1874.
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SEC. 1617. [The money arising f r o m the sale of said lands shall be
paid into t h e state treasury, and shall be invested by the state treas
urer subject t o t h e approval of t h e executive council, i n stocks of t h e
United States, or of t h e states, or some other safe stocks, yielding n o t
less t h a n five per centum per annum on the par value of said stocks as
directed by t h e act of congress granting said lands, and the money
arising f r o m t h e interest on said stocks, on the deferred payments, and
on the leases of said lands, as rental thereof, shall be paid over t o the
board of trustees; and may be loaned by said board of trustees on
good and sufficient security when n o t needed t o defray such expenses
of t h e college as said moneys are legally applicable to. J
SEC. 1618. The trustees are hereby endowed with all the necessary
authority t o appoint agents, or do any other acts necessary t o carry
out the provisions of t h e three preceding sections. B u t n o such agent
shall be appointed with authority t o receive any money until h e has
executed a good and sufficient bond t o be approved by the trustees i n a
sum double t h e amount he will be likely to receive. And every such
agent shall make a monthly statement under oath t o the college treas
urer of the amount received b y him, and transmit therewith all f u n d s
shown t o be i n his hands.
SEC. 1619. Tuition i n the college herein established shall be forever
free t o pupils f r o m this state over sixteen years of age, who have been
residents of t h e state six months previous t o their admission. E a c h
county i n this state shall have a prior right t o tuition f o r three scholars
f r o m such county, the remainder equal t o the capacity of the college
shall be by t h e trustees distributed among the counties in proportion
t o the population, subject t o t h e above rule. Transient scholars other
wise qualified may at all times receive tuition.
SEC. 1620. N o person shall open, maintain or conduct any shop or
other place f o r the sale of wine, beer or spirituous liquors, or sell t h e
same at any place within a distance of three miles f r o m the agricul
tural college and f a r m ; provided, t h a t t h e same may be sold f o r sacralmental, mechanical, medical or culinary purposes; and any person
violating t h e provisions of this section shall be punished, on convic
tion by any court of competent jurisdiction, by a fine n o t exceeding
fifty dollars f o r each offense, or by imprisonment i n t h e county jail
f o r a term n o t exceeding thirty days, or by both such fine and impris
onment.
SEC. 1621. The course of instruction and practice i n said college
shall include the following branches: Natural philosophy, chemistry,
botany, horticulture, f r u i t growing, forestry, animal and vegetable
anatomy, geology, mineralogy, meteorology, entomology, zoology, t h e
veterinary art, plane mensuration, leveling, surveying, book keeping,
and such mechanic arts as are directly connected with agriculture;
also, such other studies as t h e trustees may f r o m time t o time pre
scribe n o t inconsistent with t h e purposes of this chapter.
SEC. 1622. N o money shall be diverted f r o m the f u n d to which i t
belongs, or used f o r any purpose other t h a n is provided by law, and
any trustee, officer or employe of said institution who may, b y vote,
direction or act, violate t h e provisions of this section, shall be p u n 
ished by fine not exceeding one thousand dollars, or by imprisonment
i n t h e penitentiary or county jail n o t less t h a n six months.
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( C H A P T E R 7 , L A W S OF 1 8 7 4 . )
COMPENSATION OF TRUSTEES OF AGRICULTURAL COLLEGE.

to pay the board of trustees of the Iowa state agricultural college and farm. [Amendatory of chapter 3, Title XII, of the Code.]

A N ACT

Title.

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That the auditor of state is hereby authorized, to audit and Auditor to
allow the claims of the board of trustees from and after the first day
of September, 1873, in accordance with section 1608 of the code of 1873. agricultural
(Took effect by publication in newspapers, March 9, 1874.)
college.

(CHAPTER

129, L A W S

OF

1876.)

STATE NORMAL SCHOOL.

AN ACT to establish and maintain a school for the instruction and
training of teachers of common schools.

Title*

Where

Be it enacted by the General Assembly of the State of ESTABLISHED.
Iowa, That a school for the special instruction and training of teachers
for the common schools of this state is hereby established at Cedar
Falls, in Black Hawk county.
How managed .
SEC. 2. The school shall be under the management and control of
a board of directors consisting of six members, no two of whom shall
be from the same county. They shall be elected by the general
assembly, two for two years, two for four years and two for six years,
and the general assembly shall elect two members of said board every
two years, for the full term of six years as the terms of office of the
respective classes expire. Their term of office shall commence on
the first day of J u n e following their election. N o member of the
board shall be a teacher in the school or receive other compensation
for his services than a reimbursement of his actual expenses to be certi- vacancy.
fied to by him and paid out of the state treasury. Any vacancy occur
ring in the board shall be filled by the appointment of the governor.
SEC. 3 . The board shall convene at the call of the superintendent B o a r a shall
of public instruction on or before June 15, 1876, and having each convene and
qualified according to law, shall organize by the election of a presi- ° r8an m '
dent and vice president from their member, [number] and a secretary
and a - treasurer who shall be persons not numbers [members] of the
board. The secretary shall receive such compensation as may be
fixed by the board not to exceed the sum of one hundred dollars and
actual traveling expenses. The treasurer shall receive no compensa
tion but shall receive reimbursement of actual expenditures.
Sec. 4. The board shall require a bond in the sum of twenty Treasurer,
thousand dollars of the treasurer with proper and sufficient sureties,
conditional for the safe keeping of funds coming into his hands.
He shall receive and disburse all moneys hereby appropriated, and
any other funds as the board may provide. The board may require of
any other officer or employe who may be authorized t o receive or pay
out money a like bond.
SECTION 1 .

*
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SEC. 5. I t shall be the duty of the board, in every necessary
manner with t h e means at their disposal, t o provide f o r and carry out
t h e object f o r which the school is established. For t h a t purpose they
shall employ competent and suitable teachers, and other employes.
They shall direct, use and control all t h e property of the state coming
into their hands f o r t h a t purpose. They shall control and direct the
expenditure of all moneys. They shall make all necessary rules f o r
t h e management of the school and the government thereof, and shall
provide f o r t h e admission of pupils f r o m the several counties of t h e
state i n proportion to their respective population and upon t h e
appointment of respective boards of supervisors, or as the board may
direct. They shall establish and publish uniform rules f o r the admis
sion of pupils thereto and such çules shall provide f o r equal rights in
said school t o all the teachers i n the state, but they shall require
i n all cases satisfactory evidence of the good character of the pupil.
They shall also further require all pupils upon their admission t o t h e
school t o sign a statement of their intention i n good faith t o follow
the business of teaching in the schools of the state. I t shall also be
the duty of the board to make all possible and necessary arrangements
with t h e means at their disposal f o r the boarding and lodging of
pupils, but t h e pupils shall pay the cost of the same. They shall
require each pupil to pay a fee f o r contingent expenses amounting t o
n o t more t h a n one dollar per month. The school shall be open during
such part of the year as the board shall determine, but the sessions
shall continue at least twenty-six weeks.
SEC. 6. A t t h e close of t h e year, and on or before the first day of
July, 1876, i t shall be the duty of the board of trustees of the Iowa
soldiers' orphans 1 home, t o deliver over to the board of directors pro
vided f o r herein, the buildings and grounds at Cedar Falls, Iowa, now
occupied by said home, transferring for the purpose the inmates of
said home to the home at Davenport. They shall also at t h e same
time t u r n over in like manner all the personal property at said home
at Cedar Falls, except such as is necessary f o r and adapted t o t h e per- _
sonal use of such inmates at Davenport, and a careful inventory and '
appraisement thereof shall be made, and a proper voucher given there
f o r by said board of directors.
SEC. 7. T h e board of directors shall at once proceed to make such
improvements and changes i n said buildings and grounds as may be
necessary to adopt [adapt] the same t o the use of said school but with
out greater expense t o the state t h a n is provided f o r in this act, and
shall, on or before September 10, 1876, open the same t o the use and
instruction of pupils.
SEC. 8. I n addition t o the property the use of which is hereby set
apart f o r t h e purposes of the school, the following sums are hereby
appropriated f o r the establishment and maintenance thereof:
For necessary improvement and repairs, three thousand dollars.
F o r salaries of teachers and employes, ten thousand dollars.
For contingent expenses, fifteen hundred dollars:
The amount appropriated f o r repairs and improvements may be
paid at any time, on the order of the board, the remaining sums shall
be paid i n equal quarterly payments, commencing September 1,1876.
SEC. 9. T h e said board shall make, at the end of each school year,
t o t h e superintendent of public instruction, a detailed report of their
proceedings during the year. Their report shall also contain the
number of teachers employed i n the school, with the compensation of
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each, the number of pupils, classified; the amount of receipts and
expenditures and the items thereof, with such other information and
recommendations as they may deem expedient, which report shall be
embodied in the superintendent's report to the general assembly.
(Took effect by publication in newspapers, March 29, 1876.

C H A P T E R 4.
OF THE SOLDIERS' OKPHANS' HOMES.

SECTION 1623. The board of trustees of the Iowa soldiers' orphans' TRASTEES: H
O
W
homes shall consist of [three persons from the state at large,] who
G. A.
shall be appointed by the general assembly for two years and until Amended by'
their successors are elected and qualified.
le1®."]1.'M'
SEO. 1624. Said board shall govern and manage said homes, and M#fee
shall have power to enact laws and rules for the regulation of all their managU affairs
concerns, and power also to alter the same from time to time as shall °f¿_ 92 ^ 3j u
seem to them proper; and shall also have full power to carry on and G. A. '
manage all the affairs in said homes ; provided, that the county recorder c h " 7 6 ' 1 4 G"Aof the county in which each home is located, shall act in connection Recorder to not
with the resident trustee in making quarterly settlements with the ^111orphans' home superintendents, for which service he shall be allowed
three dollars per day, to be audited and drawn in the same manner
with the mileage of trustees.
SEO. 1625. N o member of the general assembly shall be eligible to MEMBERS of
bîy.eral a8Bem'
the office of trustee during the term for which he was elected.
SEC. 1626. The members of said board shall each receive the same COMPENSATION
mileage, going to and returniug therefrom, as members of the general
assembly.
HG. Á. '
SEO. 1627. Said trustees shall, before entering upon the discharge OATH of.
Same
> §5*
of their duties, take and subscribe an oath or affirmation t o support
the constitution of the United States and of this state, and also faith
fully to discharge the duties required of them by law, and the by-laws •
that may be established.
SEO. 1628. The board of trustees of the soldiers' orphans' homes superintenashall require the respective superintendents of the soldiers' orphans' j^fd oft 0 g i v e
homes, to give a good and sufficient bond with sureties thereto f o r the
faithful performance of their respective duties.
SEO. 1629. Said board shall have all the power of reception, trans- president, secmission, and succession which belongs to an incorporation, and shall ^ 7 ^ ^ ;
choose a president, treasurer, and secretary from their own body, and
determine the bonds to be given.
SEO. 1630. For the support of the several orphans' homes, there is APPROPRIATION
appropriated out of any money in the state treasury not otherwise ^h'ee s 2,12
appropriated, the sum of ten dollars per month for each orphan actu- G. A. '
ally supported, counting the average number sustained in the several
homes for the month, and upon the presentation to the auditor of state
each month of a sworn statement of the average number of orphan
children supported by the institution for the preceding month, the
auditor shall draw his warrant upon the treasurer of state in favor of
the treasurer of the board of trustees of the Iowa soldiers' orphans'
homes, for the sum hereinbefore provided.
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SEC. 1631. T h e expenses of the transmission of orphans t o t h e
homes, and of t h e board and management, shall be paid out of t h e
f u n d so provided.
SEC. 1632. T h e board of trustees shall make a f u l l and minute
report of all t h e disbursements of t h e homes, and of their condition,
financial and otherwise, t o each regular session of the general assembly.
SEC. 1633. I n t h e enumeration of persons between t h e ages of five
and twenty-one years, as provided by section seventeen hundred and
forty-four of chapter nine of this title, the orphans at t h e several
homes shall i n n o case be enumerated i n t h e school district i n which
such homes are located, except i n cases where the mother, guardian,
or other person having the legal charge or control of such child, other
t h a n t h e officers of t h e home, shall reside in such district.
SEC. 1634. A n y child in either of t h e orphans' homes may, with
t h e consent of t h e parents or guardian of such child, be adopted by
any citizen of this state, b u t n o article of adoption shall be of any
force or validity until approved by t h e board of trustees, nor shall any
child so adopted be removed f r o m t h e home until articles of adoption
are so approved. T h e board of trustees shall have power t o discharge
f r o m t h e homes all children w h o are of proper age, or have sufficient
means t o provide f o r themselves, or whose mothers have sufficient
means and are competent t o take care of them. A n y child adopted
f r o m either of t h e homes shall be returned t o the home f r o m which i t
was taken upon the order of t h e board of trustees, and t h e board shall
make such order whenever they are satisfied t h a t such child is n o t
properly trained, educated, and provided f o r by t h e person by whom
i t was adopted. Such order shall be entered on t h e minutes of t h e
proceedings of t h e board of trustees, and shall discharge and cancel
t h e articles of adoption.
SEC. 1635. T h e assessor of each ward and township, when h e is
making assessment f o r each term of two years, shall take an enumera^
tion of all t h e children of deceased soldiers who were i n the military
service of t h e government of t h e United States f r o m his ward or town
ship, naming t h e company, regiment, battery, batallion, or organiza
tion t o which t h e deceased soldiers belonged, and make accurate returns
t o t h e board of supervisors' of his county, designating the name, age,
and sex of t h e children belonging t o t h e family of the deceased, f o r
which the assessor shall receive t h e same compensation as f o r other
services.
SEC. 1636. The board of supervisors shall revise said enumeration
list of orphans f r o m time t o time, by adding thereto or striking there
f r o m as they may deem proper.
SEC. 1637. T h e county auditor shall furnish t o t h e assessors of t h e
several townships i n his county, such blanks as may be necessary f o r
taking t h e aforesaid enumeration.
SEC. 1638. T h e board of supervisors of the several counties shall
have control of t h e county orphan funds, and shall use the same f o r
t h e maintenance and education of the orphans aforesaid, i n such a
manner and i n such sums as t h e exigencies of t h e case may demand,
and f o r n o other purpose.
SEC. 1639. The board of supervisors may levy a tax, n o t t o exceed
one-half mill on the dollar i n any one year, on all t h e taxable property
i n their county, provided t h a t there axe any such orphans i n their
county needing such aid, and shall apply said f u n d i n such manner as
hereinbefore directed.
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SEC. 1640. If t h e children of t h e deceased soldiers aforesaid have
n o natural or other guardian, or are neglected, t h e board of supervisors
may appoint some suitable person i n the township, who shall see t h a t
said children are cared f o r according t o t h e spirit and intent of this
chapter.
SEC. 1641. T h e f u n d s raised under the provisions of section sixteen
hundred and thirty-nine, shall be called t h e soldiers' county orphan
f u n d , and shall be levied, collected, and paid out i n t h e same m a n n e r
as other county funds.
SEC. 1642. T h e provisions regarding this county t a x shall n o t be
so construed as t o prevent t h e orphans, or any number thereof, f r o m
their respective counties, t o attend any orphans' home i n this state.
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(CHAPTER9 4 , LAWSOF 1876.)
SOLDIERS' ORPHANS' HOMES.

AN ACT t o enlarge t h e powers of the trustees of t h e soldiers' orphans'
homes, and provide f o r other indigent children of the state, and
make provision f o r industrial pursuits therein. [Additional t o
Code, chapter 4, title X I I , " Of the soldiers' orphans' homes."]

Title.

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, T h a t t h e board of trustees of t h e soldiers' orphans' home m a y
receive into t h e care and privileges of t h e said home a t Davenport,
such destitute children as should, i n their judgment, properly be
admitted into said institution: provided, t h a t t h e destitute children,
referred to, i n this act, shall i n all cases, have a legal settlement i n
this state\
provided further, t h a t the soldiers' orphans n o w a t t h e
other Iowa soldiers' orphans' homes shall be received at this institu
tion and properly provided f o r before other children shall be received
into this institution.
SEC. 2. T h a t all applications f o r t h e admission of such children
shall be made through t h e board of supervisors of t h e county, wherein
t h e person or persons t o be admitted reside.
SEC. 3. T h a t all children admitted t o t h e said home under t h e
provisions of this act, shall f r o m and after t h e date of their reception
be subject t o all t h e rules and regulations therein i n force; and t h e
trustees of said home shall have all t h e control over and all t h e powers
and rights of disposal of said children as are n o w or may be by law
given them, i n respect t o t h e orphans of soldiers.
SEC. 4. T h a t t h e propriety of admitting a n y child, under the pro
visions of this act, into t h e said home, shall be determined by t h e
trustees of said institution. They may refuse t o admit any child, w h o
f r o m any cause is deemed t o be inadmissible.
SEC. 5. T h a t payment t o the said home, f o r t h e support and main
tenance of children admitted as herein provided, and expenses of
transmission of children t o said home, shall be made b y t h e state
auditor, at t h e same time and i n t h e same manner as is now or m a y
be provided by law f o r t h e maintenance of soldiers' orphans.
SEC. 6. T h e board of supervisors of t h e county f r o m which such
children are received into said home, shall make provisions f o r t h e
payment, f r o m any f u n d s of the county n o t otherwise appropriated,
f o r the amounts due monthly f o r t h e support of said children, and
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expenses of their transmission t o said home, which amounts shall be
paid t o the state auditor at the same time t h a t the state taxes are paid.
SEC. 7. The trustees shall provide f o r t h e regular employment of
all children received into the home, i n some useful industrial pursuit,
i n order to enable them t o support themselves after their discharge
f r o m the home, and shall also provide f o r each child the means of
obtaining a common school education while such children remain
inmates of t h e home. And any profits arising f r o m any such labor
shall go into the general support of the home, and shall be accounted
f o r by the managers.
SEO. 8. I n cases of neglect or refusal of the board of supervisors
of any county i n the state to make the necessary levy f o r the support
of children sent f r o m said county, then, and i n t h a t case, the state
board of equalization is hereby authorized and empowered t o make
the levy f o r such delinquent county or counties. '
SEC. 9. And be it further enacted, That t h e soldiers1 orphans now
at t h e other state homes, shall be removed t o t h e Davenport home
within ninety days after the taking effect of this act.
SEC. 10. Section 1623 of the code is hereby amended by striking
out f r o m the second and third lines thereof, t h e words "one person
f r o m each of t h e counties in which t h e said homes are located, and
one f r o m t h e state a t large," and by inserting i n lieu thereof the
words " three persons f r o m the state at large."
Approved March 15,1876.

C H A P T E R 5 .
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S E C T I O N 1643. A reform school shall be permanently located at
Eldora, i n Hardin county, and maintained for the reformation of such
boys and girls under t h e age of [sixteen] years who may be committed
t o i t as hereinafter provided.
SEC. 1644. There shall be a board of trustees, whose name and
style shall be " The board of trustees of the Iowa reform school," and
i t shall consist of five persons, who shall be appointed by the general
assembly, n o two of whom shall be taken f r o m the same congressional
district, and who shall hold office f o r the term of six years each and
until their successors are appointed and qualified. All vacancies i n
said board shall be filled by appointment by t h e governor of the state.
N o member of the general assembly shall be hereafter chosen a
trustee of the reform school, and n o appointment shall be made till
t h e number of trustees is reduced to five.
SEC. 1645. Said trustees shall, before entering upon the discharge
of their duties, take and subscribe an oath or affirmation t o support
t h e constitution of the United States and of this state, and faithfully
discharge the duties required of them by law.
SEC. 1646. The members of said board shall receive no compensa
tion except the same mileage going to and returning from t h e place
of meeting, as members of the general assembly, computed f o r the
actual distance from their residence to the place of meeting; provided,
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that while employed in superintending the erection of buildings f o r
said school, they shall receive t h e sum of three dollars per day and
their actual traveling expenses, t h e amount due each trustee t o be
certified by the president and secretary of the board.
SEC. 1647. Said board of trustees shall, f r o m their board, appoint OFFICERS CHOSEN
a president, secretary, and treasurer, and shall take charge of t h e
^bo^a of
general interests of the institution; shall have power t o enact by-laws t r e a s u r e r ,
and rules f o r t h e regulation of all its concerns n o t inconsistent with 2ihG? a.s
the constitution and laws of this state; t o see t h a t its affairs are con- ch^iw,s 2,
ducted i n accordance with t h e requirements of law, and t h a t strict
discipline is maintained therein; t o provide employment and instruc
tion f o r the inmates; t o appoint a superintendent, a steward, a teacher
or teachers, and such other officers as in their judgment t h e wants of
t h e institution may require, and prescribe their duties; t o exercise a
vigilant supervision over t h e institution, its officers, and inmates: t o
remove such officers a t their pleasure and appoint others i n their
stead, and determine t h e salaries t o be paid t o t h e officers; and shall
also require the treasurer t o execute a bond t o the state of Iowa i n a
sufficient amount t o be approved by the executive council and filed in
t h e office of t h e secretary of state.
SEC. 1648. They shall cause the boys and girls under their charge P n p ü s TAUGHT :
t o be instructed in piety and morality, and in such branches of useful t r u s t e e s t o
knowledge as are adapted t o their age and capacity, and i n sotne reg- CITM,§6,
ular course of labor, either mechanical, manufacturing, or agricul- 12 G -A tural, as is best suited to their age, strength, disposition, and capacity,
and as may seem best adapted t o secure t h e reformation and f u t u r e
benefit of the boys and girls.
SEC. 1649. The trustees, with the consent i n writing of their MPTIS BOUND
parents or guardians, as the case may be, or i n case they have n o
o'fVarrats
parents or guardians, m^y bind out boys and girls committed t o t h e oSragmuea r §d i7a n s ,
' '
school until they attain their majority, or f o r any less time, stipulating
in the indentures f o r the needful amount of education, and f r o m time
t o time, as t h e rightful guardians of the boys and girls, ascertain
whether the duties and obligations of the person t o whom t h e boy
or girl is bound are faithfully performed, and if not, cancel t h e inden
ture and receive the boy or girl into the school again.
SEC. 1650. W h e n there shall be twenty or more boys and girls i n SCHOOL visitod:
t h e school, one or more of the trustees shall visit t h e school once in [^"andVuperevery month and examine the boys and girls i n their school-room and intendant,
labor, and inspect the register and accounts of the superintendent. A S a m e ' s 8"
record shall be kept of these visits in the books of the superintendent.
Once in each year, or oftener if the trustees think i t necessary, they
shall examine t h e school in all its departments, including the accounts,
vouchers and documents of the superintendent, and prepare a report
on the condition of the institution on the first Monday in November
next preceding the meeting of the general assembly, which, together
with a full report of the superintendent, and a list of the officers and
their salaries, with an estimate of the value of t h e personal property
of the state i n connection with t h e school, shall be laid before the
general assembly.
SEC. 1651. The superintendent, with such subordinate officers as SUPERINTENDENT
the trustees may appoint, shall have the charge and custody of t h e ^es^eflñed' 1
boys and girls; he shall discipline, govern, instruct, employ, and use s a m e , § 9 .
his best endeavors t o reform the inmates in such manner as, while
preserving their health, will secure the promotion, as f a r as possible,
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of moral, religious, and industrious habits, and regular thorough
progress and improvement in their studies, trades, and employment.
SEC. 1652. He shall, before entering upon his duties, give a bond
to the state, with sureties, the amount and sureties to be satisfactory
to the board of trustees, conditioned that he shall faithfully perform
all his duties, and account for all money received by him as super
intendent, which bond shall be filed in the office of the secretary of
state; he shall have charge of all the property of the institution within
the precincts thereof; he shall keep in suitable books complete
accounts of all his receipts and expenditures, and of all property
intrusted to him, showing the income and expenses of the institution,
and i n such manner as the trustees may require, for all money received
by him. His books and documents relating to the school shall, at all
times, be open to the inspection of the trustees. H e shall keep a regis
ter containing the name, age, and circumstances connected with the
early history of each boy and girl, and shall add such facts as shall
come to his knowledge relating to his or her history while at the insti
tution, and after leaving it.
SEC. 1653. When a boy or girl under the age of [sixteen! years,
shall, in any court of record, be found guilty of any crime, excepting
murder, the said court may, if in its opinion the accused is a proper
subject therefor, instead of entering judgment, cause an order to be
entered that said boy or girl be sent to the state reform school pursu
ant to tiie provisions of this chapter, and a copy of said order, duly
certified by the clerk, under the seal of said court, shall be a sufficient
warrant for carrying said boy or girl to the school, and for his or her
commitment to the custody of the superintendent thereof.
SEC. 1654. When a boy or girl under the age of [sixteen] shall be
convicted before a justice of the peace or other inferior court of any
crime, or of being a disorderly person, it shall be lawful for the magis
trate before whom he or she may be convicted, to forthwith send such
boy or girl, together with all the papers filed in his office on the sub
ject, under the control of some officer to a judge of a court of record,
who shall then issue an order to the parent or guardian of said boy or
girl, or such person as may have him or her in charge, or with whom
he or she has last resided, or one known to be nearly related to him or
her, if he or she be alone and friendless, then to such person as said
judge may appoint to act as guardian for the purposes of the case,
requiring him or her to appear at a time and place stated in said order,
to show cause why said boy or girl should not be committed to the
reform school for reformation and instruction. [But no boy or girl
shall ever be committed to the Iowa Reform School in any case, who
is under the age of seven years, or who is not of sound mind.]
SEC. 1655. Said order shall be served by the sheriff or other officer,
by delivering a copy thereof, personally, to the party to whom it is
addressed, or leaving it with some person of full age at the place of
residence or business of said party, and immediate return shall be
made to the said judge of the time and manner of such service. The
fees of the sheriff or other officer under this chapter, shall be the same
as now allowed by law for like services.b

b
For conveying a convict to the reform school, sixteen cents per mile of travel, as his full comthe sheriff i s entitled t o t h e same fees as for con- pensation therefor. Bringolf v. folic County,
veying a convict to the penitentiary, which is 41 Iowa, 554.
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SEC. 1656. A t the time and place mentioned in said order, or at the H e a r i n g : c o m 
itment.
time and place to which it may be adjourned, if the parent or guardian mSame,
§ 14.
t o whom said order may be addressed shall appear, then in his or her
presence, or if he or she shall fail to appear, then in the presence of
some suitable person whom the said judge shall appoint as guardian
for the purposes of the case, it shall and may be lawful for the said
judge to proceed to take the voluntary examination of said boy or girl,
and to hear the statements of the party appearing for him or her and
such testimony in relation to the case as may be produced, and if upon
such examination and hearing the said judge shall be satisfied that the
boy or girl is a fit subject for the state reform school, he may commit
him or her to said school by warrant.
SEC. 1657. The judge shall certify in the warrant the place in W a r r a n t : c o n 
ents of.
which the boy or girl resided at the time of his or her arrest, also his tSame,
§ 15.
or her age, as near as can be ascertained, and command the said officer
to take the said boy or girl and deliver him or her, without delay, to
the superintendent of said school, or other person in charge thereof,
at the place where the same is established ; and such certificate, for the
purpose of this chapter, shall be conclusive evidence of his or her re
sidence or age. Accompanying this warrant, the judge shall transmit
to the superintendent,by the officer executing it, a statement of the
nature of the complaint, together with such other particulars con
cerning the boy or girl as the j udge is able to ascertain.
SEC. 1658. If the judge is of the opinion that the boy or girl Appeal.
is not a fit subject for the school, or if said boy or girl shall appeal Same, § 12.
from the decision of the court in which the conviction was had,
he shall remand him or her to the custody of the officer who had him
or her in charge, to be returned to the magistrate before whom the
conviction was had, to be dealt with according to law.
SEC. 1659. If any parent or guardian shall make complaint to a Complaint b y
judge of a court of record, that any boy or girl, the child or ward of pg auraerndtioa nr : p r o 
such parent or guardian, is habitually vagrant or disorderly, or incor ceedings.
rigible, it shall and may be lawful for said judge to issue a warrant to Same, § 17.
have the sheriff or constable to cause said boy or girl to be brought be
fore him at such time and place as he may appoint, when and where
said judge shall examine the parties, and if in his judgment the boy or
girl is a fit subject for the reform school he may issue an order, with
the consent of said parent or guardian indorsed thereon, to be exe
cuted by a sheriff or constable, committing said boy or girl to the cus
tody of the superintendent of said school for reformation and instruc
tion till he shall attain the age of majority; provided, that security for
the payment of the expenses of said complaint, commitment, and of car
rying said boy or girl to the reform school, and the expenses of board
at such school, may, in the discretion of said judge, be required of said
parent or guardian.
SEC. 1660. No boy or girl shall be committed to said reform school M a j o r i t y : d i s 
for a longer term than until he or she attain the age of majority, but charge.
Same, § 18.
the said trustees by their order may, at any time after one year's ser
vice, discharge a boy or girl from said school as a reward of good con
duct in the school and upon satisfactory evidence of reformation.
SEC. 1661. Any boy or girl committed to the state reform school P u p i l retained :
of binding
shall be there kept, disciplined, instructed, employed, and governed, oeffect
ut.
Same,
§ 19.
under the direction of the trustees, until he or she arrives at the age
of majority or is bound out, reformed, or legally discharged. The bind
ing out or discharge of a boy or girl as reformed, or having arrived at
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the age of majority, shall be a complete release from all penalties in
curred by conviction of the offense f o r which he or she was committed.
SEC. 1662. If any boy or girl, convicted of a felony, committed to
the reform school, shall prove unruly or incorrigible, or if his or her
presence shall be manifestly and persistently dangerous t o the welfare
of the school, t h e trustees shall have power to order hisor her removal
t o the county frçyn which he or she came and delivery to the jailor of
the said county, and proceedings against him or her shall be resumed
as if n o warrant or order committing him or her to the reform school
had been made.
SEC. 1663. Every person who unlawfully aids or assists any boy or
girl lawfully committed t o the reform school i n escaping, or attempt
ing t o escape therefrom, or knowingly conceals such boy or girl after
his or her escape, shall be punished by fine not exceeding one thous
and dollars, and imprisonment i n the penitentiary not exceeding five
years.
(CHAPTER 2 1 , L A W S OF 1 8 7 4 . )
STATE REFORM SCHOOL.

Title.

Appropriation
for support of
reform school.
Amended by ch.
97,17) O. A.

How drawn*

f o r the support of the state reform school. [Additional t o
code, title XII., chapter 5.]

A N ACT

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That there is hereby appropriated, out of any money in the
state treasury not otherwise appropriated, the sum of [eight] dollars p«r
month, or so much thereof as may be necessary, f o r each boy or girl
actually supported i n t h e state reform school, counting the average
number sustained i n t h e school f o r the month; and upon the presen
tation to t h e auditor of state, each month, of a sworn statement by
t h e superintendent of the average number of boys and girls supported
by the school f o r t h e preceding month, the auditor of state shall draw
his warrant on the treasurer of state in favor of the treasurer of the
board of trustees of t h e state reform school f o r the sum hereinbefore
provided.
(Section 2 was repealed by chapter 97, of laws of 1878.)
(CHAPTER

171,

L A W S OP

1880.)

Title.

AN ACT amending chapter five (5), title twelve (12), of t h e code,
relating t o t h e Iowa reform school f o r girls, and providing f o r car
rying the same into effect and f o r permanently locating the same
at Mitchellville, Iowa.

Executive coun
cil t o purchase
for girls depart
ment of reform
school Mitchell
seminary»

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That t h e executive council is hereby authorized and instructed
t o purchase f o r t h e use and occupancy of t h e girls1 department of the
reform school, t h e building, furniture and grounds of t h e Mitchell
Seminary, located a t Mitchellville, Iowa, and twenty acres of land
adjoining said grounds on t h e south, comprising forty acres i n all.
And i n payment therefor t h e auditor of state is hereby required t o
draw warrants on the state treasurer f o r the amount of the purchase
money, and t h e warrants so drawn shall be payable, one-half i n t h e
year 1882, and the other half i n the year 1884: Provided, that t h e
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cost of the said property shall not exceed the sum of twenty thousand
dollars ($20,000), and, further provided, that no money shall be paid
for said property until a title thereof is furnished to the state free of
all liens and incumbrances.
SEO. 2 . I t shall be the duty of the trustees of the reform school to Trustees of r e take possession of said property after the completion of the purchase, ^klTpoaseBBiott!
and cause the building to be painted and repaired, and erect suitable
stables and out-buildings, on the said grounds, at an expense not
exceeding the sum of one thousand dollars ($1,000.00); and they shall
thereafter as soon as practicable remove to said premises the girls'
department of the reform school which is now temporarily located at
Mt. Pleasant, Iowa.
SEO. 3 . To defray the expense of said repairs and the erection of Appropriation,
outbuildings and the removal of the school, there is hereby appropri
ated from funds not otherwise appropriated the sum of fifteen hun
dred dollars ($1,500.00), or such an amount thereof as may be neces
sary to carry into effect the provisions of the second section of this act.
(Took effect by publication in the newspapers, April 3, 1880.)

C H A P T E K 6.
COLLEGE F O E T H E B L I N D .

SEC. 1664. There shall be maintained at Vinton, i n the county of
Benton, a college for the blind, under the supervision of a board of
trustees consisting of six persons who shall be chosen by the general
assembly as their present or future terms of office expire, and hold
their offices for four years from the date of each appointment.
SEC. 1665. N o member of the general assembly shall hereafter be
chosen a trustee of the college for the blind.
SEC. 1666. The trustees shall have the general supervision of the
institution, adopt rules for the government thereof, provide teachers,
servants, and necessaries for the institution, and perform all other acts
necessary to render the institution efficient and to carry out the pur
poses of its establishment.
SEC. 1667. Three of said trustees shall constitute a quorum for the
transaction of business.
SEC. 1668. Trustees residing more than ten miles from the institu
tion, shall be allowed five dollars per day for actual services and ten
cents per mile to and from their place of meeting, which shall be paid
out of the funds of the institution, for attendance at the quarterly
and annual meetings of the board.
SEC. 1669. The board of trustees shall fix the compensation of all
the officers and employes of said institution, at such rate as shall by
them be deemed just and equitable; provided, that in no event shall
the total amount of expenses of the institution exceed the total amount
of appropriaton for the same.
SEC. 1670. The assistant officers shall receive their appointment
from the board, upon the nomination of the principal, and shall be
responsible to the principal for the faithful performance of their
duties, and the principal shall be held responsible to the board for the
performance of his duties.
30

Trustees o f :
who compose:
how chosen.

Same.
Supervisors :
power of t r u s 
tees.
B . % 2145.

Quorum.
R . § 2146.
Compensation
of trustees.
Ch. 36, § 3 , 1 0 G .
A.

Trustees t o fix
compensation of
officeis.
Ch. 94, § 2,12 G .
A.

Officers, ap
pointment o f .
B . § 2154.
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steward, d u t y
SEO. 1 6 7 1 . T h e trustees shall appoint some one of t h e employes,
oh. 43, § 4 i l a . steward, a t such compensation as they may deem just, who, under their
A.
' direction, shall purchase all supplies f o r t h e institution.
Non-residents.
SEC. 1 6 7 2 . Persons n o t residents of t h e state shall be entitled t o
Amended by § i
benefits of t h i s institution, o n paying t o t h e treasurer thereof t h e
ch. 72,17, G. A. sum of [fifty-four] dollars a quarter i n advance, provided, t h a t n o such
person shall be so received t o t h e exclusion of any resident of this
state.
PRESIDENT:
SEC. 1673. T h e board of trustees shall elect one of their number
rei t 0 glve
bond?
president and another treasurer of t h e institution, and t h e treasurer shall
R. $ 2150.
enter i n t o bonds, w i t h security, i n t h e s u m of n o t less t h a n t h i r t y
thousand dolías, t o be approved by t h e executive council, conditioned
f o r t h e f a i t h f u l performance of his duties, and t h e honest disburse
m e n t of and accountal f o r all moneys belonging t o t h e institution,
which bond shall be filed with t h e secretary of state.
Indebtedness.
SEC. 1 6 7 4 . T h e board of trustees shall n o t create a n y indebtedR. § 2151.
ness against t h e institution, exceeding t h e a m o u n t appropriated b y
t h e general assembly f o r t h e support thereof.
APPROPRIATION
SEC. 1675. T o meet t h e ordinary expenses of t h e institution,
ch'i29 si,i3 including furniture, books, and maps, t h e compensation of principal,
G.A. ' '
matron, teachers, and employes, and t o provide f o r contingencies,
there is hereby appropriated t h e sum of eight thousand dollars annu
ally, or so much thereof as may be necessary t o meet t h e wants of t h e
institution.
Ch. 43, s 6, il a.
Sec. 1676. F o r t h e purpose of meeting current expenses, there is
Amended b §2 appropriated out of t h e state treasury so m u c h as necessary, n o t t o
1
CH?72,17, G. A.' exceed [thirty-two] dollars per quarter to each pupil i n said institution,
e
b h
ib? i8 G. I.° ' [except non-residents a t t h e time of their reception.]
Report tô govSEC - 1677. T h e principal of said institution sháll report t o t h e
ec-jor.
governor, on or before t h e fifteenth day of November preceding each
same, § 6.
regular session of t h e general assembly, t h e number of pupils i n
attendance, w i t h t h e name, age, sex, residence, place of nativity, and
also t h e cause of blindness of each pupil. H e shall also make a report
of t h e studies pursued and trades t a u g h t i n said institution, together
with a complete statement of t h e expenditures, and also t h e number,
kind and value of articles manufactured and sold.
ciothxng FOR
SEC. 1 6 7 8 . W h e n t h e pupils of said institution are n o t otherwise
procured.0*
supplied w i t h clothing, t h e y shall be furnished b y t h e principal, w h o
same, § 7.
shall make o u t a n account therefor i n each case against t h e parent o r
guardian, if t h e pupil be a minor, and against t h e pupil if he or she
have n o parent or guardian or has attained t h e age of majority, which
account shall be certified t o be correct and signed b y t h e principal,
and shall be presumptive evidence of its correctness i n t h e courts, and
such principal shall f o r t h w i t h remit such account t o t h e treasurer of
t h e proper county, w h o shall proceed t o collect t h e same by suit, if
necessary, i n t h e n a m e of such institution, and pay t h e same i n t o t h e
state treasury, and said principal shall, a t t h e same time, remit a
duplicate of such account t o t h e auditor of state, who shall credit t h e
same t o account of t h e college f o r t h e blind, and charge i t t o t h e
proper county.
SEC. 1679. T h e above appropriations, including account of clothhowrdrawan!°n: i n g furnished pupils, shall be drawn quarterly on t h e order of t h e
same, % 8.
trustees of t h e institution made o n t h e auditor of t h e state, w h o shall
draw his warrant i n t h e name of such institution on t h e treasurer, as
ordered by t h e trustees.
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SEC. 1680. All blind persons, residents of this state, of suitable
age and capacity, shall be entitled t o an education i n this institution
a t t h e expense of the state. E a c h county superintendent of common
schools shall report on the first day of November of each year t o t h e
superintendent of the college f o r t h e blind, t h e name, age, residence
and post office address of every blind person, and every person blind
t o such a n extent as t o be unable t o acquire an education i n t h e
common schools, and who resides i n the county i n which h e is super
intendent.
(Sections 1681,1682 and 1683 repealed b y chapter 71, laws of 1876.)
SEC. 1684. Upon t h e death, resignation or removal f r o m t h e state
of a n y member of t h e board of trustees, t h e general assembly, if ill
session a t t h e time, shall fill t h e vacancy, b u t if t h e general assembly
is n o t i n session, then shall the governor fill such vacancy by appoint
ment, t o continue until t h e next regular session of t h e general assem
bly and until a successor shall be by t h a t body elected. T h e refusal
or neglect of any duly elected or appointed member of said board t o
act, shall be deemed a resignation.

Education f u r 
nished a t ex
p e n s e of state.
R . § 2147.
C h . 31,13 G . A .

Vacancies i n
b o a r d : h o w fill
ed.

C H A P T E R 7.
OF THE INSTITUTION FOE THE DEAF A N D DUMB.

SECTION 1685. There shall be permanently maintained a t Council
Bluffs, in t h e county of Pottawattamie, an institution f o r t h e support
and education of t h e deaf and dumb, under t h e supervision of a board
of trustees.
SEC. 1686. T h e trustees shall have the general supervision of t h e
institution, adopt rules f o r t h e government thereof, provide teachers,
servants and necessaries f o r t h e institution, and perform all other acts
necessary t o render it efficient, and t o carry o u t t h e purposes of its
establishment.
SEC. 1687. Three of said trustees shall constitute a quorum f o r
t h e transaction of business, and their proceedings a t each meeting
shall be recorded in a minute book, which shall be signed b y those
present and f o r m a record of their proceedings.
SEC. 1688. Persons not residents of t h e state, of suitable age and
capacity, shall be entitled t o a n education i n said institution, on p a y 
i n g t o t h e trustees thereof t h e sum of f o r t y dollars a quarter i n
advance.
SEC. 1689. Every deaf and dumb citizen of t h e state, of suitable
age and capacity, shall be entitled t o receive a n education i n said
institution a t the expense of t h e state, and each county superintendent
of common schools shall report on t h e first day of November i n each
year t o t h e superintendent of t h e institution t h e name, age and post
office address of every deaf and dumb person between t h e ages of five
and twenty-one years residing i n his county, including all such per
sons as may be too deaf t o acquire an education i n t h e common schools.
SEC. 1690. T h e board of trustees shall select one of their number
as president and another as treasurer of t h e institution, and t h e treas
urer shall enter into bonds, with security, i n such sum as the board

Trustees.of :
R . § §2157,2158,
C h . 136, § 1, 11
G . A.
Amended b y §
6, c h . 136, 17, G .
A.
Powera n d duty
of.
R . § 2158.

Q u o r u m : rec
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R . § 2159.
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R . § 2160.
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shall direct, conditioned for the faithful paying over of all money
belonging to the institution upon the order of the board, which bond
shall be approved by the executive council and filed with the secretary
of state.
Indebtedness.
S e c . 1691. The board shall not create any indebtedness against
R. 8 2163.
the institution exceeding the amount appropriated by the general
assembly for the use thereof.
Appropriation.
Sec. 1692. For the purpose of meeting current expenses, there is
Amended by ch. hereby appropriated the sum of [twenty-eight] dollars per quarter
98, it g. a.
for each pupil in said institution.
F u r t h e r amendS e c . 1693. To meet the ordinary expenses of the institution,
G.A^°h"203,18 including furniture, books, school apparatus, and compensation of
s â m ê . officers and teachers, there is hereby appropriated the sum of [eleven]
thousand dollars per annum, or so much thereof as may be necessary,
which may be drawn quarterly in such sums as the necessities of the
institution may require.
superintendent
Sec. 1694. The superintendent of said institution shall report to
tore
rnor*0congovernor, on or before the fifteenth day of November preceding
tents o f .
each regular session of the general assembly, the number of pupils in
ch. 10«, §5, i2 g. attendance, with the name, age, sex, residence, place of nativity, and
also the cause of the deafness of each pupil. H e shall make a report
o f t h e studies pursued and trades taught in said institution, together
with a complete detailed statement of the expenditures for said insti
tution and the receipts on account of the same, the salaries paid to
each officer and teacher, and also the kind, number and value of all
articles manufactured and sold.
clothing f o r p n S e c . 1695. W h e n the pupils of said institution are not otherwise
: 8U
how'rocmed
PPlie<l with clothing, they shall be furnished by the superintendent,
same.Ts! ' who shall make out an account of the cost thereof in each case,
against the parent or guardian if the pupil be a minor, and against
the pupil if he or she have no parent or guardian or have attained the
age of majority; which account shall be certified to be correct by said
superintendent; and, when so certified, such an account shall be pre
sumed correct in all courts. The superintendent shall thereupon remit
said accounts by mail to the treasurer of the county from which the
pupil so supplied shall have come to said institution; such treasurer
shall proceed at once to collect the same by suit in the name of his
county if necessary, and pay the same into the state treasury; the
superintendent shall, at the same time, remit a duplicate of such
account to the auditor of state, who shall credit the same to the
account of the institution, and charge it to the proper county; pro
vided, if it shall appear by the affidavit of three disinterested citizens
of the county not kin to the pupil, that the pupil or his or her parents
would be unreasonably oppressed by such .suit, then such treasurer
shall not commence the said suit, but shall credit the same to the state
on his books, and report the amount of such account to the board of
supervisors of his county, and the said board shall levy sufficient tax
to pay same to the state, and to cause the same to be paid into the
state treasury.
Appropriation»:
Sec. 1696. The above mentioned appropriations, including the
how drawn. ' accounts for clothing aforesaid, shall be drawn quarterly on the requi. s a m e , § 7.
s jtion of the board of trustees of the institution, in the usual manner.
and then only in such amounts as the wants of the institution may
require.
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(CHAPTER 1 3 6 , LAWS OF 1 8 7 8 . )
INSTITUTION FOE EDUCATION OF DEAF A N D DUMB.

AN ACT t o provide f o r t h e rebuilding of t h e institution f o r t h e deaf T i U e and dumb, and t o provide f o r t h e government of t h e same, and
repeal a portion of section 1685, chapter 7, title X I I , of t h e
code.
SECTION 1.

Be it enacted by the General Assembly

of the State of

BOARD OF TRUA-

Iowa, T h a t t h e board of trusees of t h e institution f o r t h e deaf and tees: term of.
d u m b shall consist of three persons, t o be elected b y t h e present g en 
eral assembly, one f o r t w o years, one f o r f o u r years, a n d one f o r six
years ; and each subsequent general assembly shall elect one trustee t o
serve f o r six years. Two of said trustees shall constitute a quorum
l o r t h e transaction of business. Said trustees shall enter u p o n t h e
duties of their office o n t h e first day of May i n t h e year i n which they
are elected.
SEC. 2. A n d n o teacher, superintendent, steward, or other employe, T e a c h e r a &0
shall reside i n t h e institution, or receive board, o r any allowance of may NOTR
' ESIDE
provision, clothing, fuel, or other supplies f r o m t h e f u n d s or supplies tkm.e n s t u "
furnished f o r t h e support of t h e institution, except b y arrangement
made i n advance w i t h t h e trustees, and a t and f o r prices t h a t shall be
just t o t h e state.
SEC. 3. There is hereby appropriated out of any f u n d s i n t h e treas
u r y n o t otherwise appropriated, t h e sum of $40,000, or so m u c h thereof PRIÀTED O
T
as shall be necessary, t o be expended under t h e direction of t h e board bnl,d of trustees f o r t h e purpose of rebuilding and completing i n a plain
and substantial manner t h e main building of t h e said institution; and
t h e trustees shall cause t o be utilized f o r this purpose so m u c h of
t h e material i n t h e walls of t h e old main building and east wing as
m a y be suitable f o r t h a t purpose; provided, T h a t n o t more t h a n five Limitation,
thousand dollars of said appropriation shall be drawn f r o m t h e state
treasury before t h e first day of April, A. D., 1879.
SEC. i. T h e trustees shall have authority t o utilize t h e inmates of In ma tes MAY be
t h e institution, so f a r as practicable without interfering with t h e
6 a 0
proper education of t h e inmates, i n any suitable labor on t h e f a r m , i n
'
t h e workshops, i n t h e erection of buildings belonging t o t h e institu
tion, or i n t h e domestic service of t h e same,
SEC. 5. A l l t h a t portion of section 1685 of t h e code, a f t e r t h e word Code> s X685I
"trustees," i n t h e f o u r t h line, and all acts and parts of acts inconsist- «mended,
e n t w i t h t h e provisions of this act, are hereby repealed.
SEC. 6. There is f u r t h e r appropriated f o r t h e purchase of f u r n i t u r e t 2 0 0 0 a p p r o p r i .
f o r use of pupils i n said institution, t h e sum of t w o thousand dollars, «FED FOR FUMIlure
or so m u c h thereof as may be necessary.
"
(Took effect by publication i n newspapers, M a r c h 3 0 . 1 8 7 8 )
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C H A P T E R 8.
OF COUNTY HIGH SCHOOLS.
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SECTION 1697. Each county having a population of two thousand
inhabitants or over, as shown by the last state or federal census, may
establish a high school on the conditions and in the manner herein
after prescribed, for the purpose of affording better educational facili
ties for pupils more advanced than those attending district schools,
and for persons desiring to fit themselves for the vocation of teaching.
SEC. 1698. When one-third of the electors of a county, as shown
by the returns of the last preceding election, shall petition the board
of supervisors requesting that a county high school be established in
their county at the place in said petition named, then, or when said
board in its discretion shall deem proper, said board shall give twenty
days' notice previous to the next general election, or previous to a
special election duly called for that purpose, that they will submit the
question to the electors of said county whether such high school shall
be established; at which election said electors shall vote by ballot, for
or against establishing such county high school. The notice contem
plated in this section shall be given through one or more newspapers
published in said county, if any be published therein, and by at least
one written or printed notice to be posted in each township.
SEC. 1699. After said election, the ballots on said question shall be
canvassed in the same manner as in the election for county officers;
and if a majority of all the votes cast on said question shall be in favor
of establishing said school, the board of supervisors shall immediately
proceed to appoint six persons, who shall be residents of the county,
liut not more than two of whom shall be residents of the same town
ship, who shall, with the county superintendent of common schools,
constitute a board of trustees for said high school. Each of said trus
tees appointed as aforesaid shall hold his office until his successor is
elected and qualified, and shall be required, within ten days after
appointment, to qualify by taking the oath of office, and giving such
bond as may be required by the said board of supervisors, for the
faithful discharge of his duties.
SEC. 1700. At the next general election after said appointment,
there shall be elected in said county six high school trustees, who shall
be divided into three classes of two each; each class to hold their office
one, two, and three years, respectively, and their respective terms to
be decided by lot. And each year thereafter there shall be two such
trustees elected to succeed those whose term is about to expire. And
said trustees shall qualify and enter upon the duties of their office in
the same manner, and at the same time as other county officers.
SEC. 1701. The county superintendent shall, by virtue of his office,
be president of said board of trastees; and at their first meeting in
each year, they shall appoint from their own number a secretary and
treasurer, who shall perform the usual duties devolving upon such
officers for the term of one j'ear, or until their successors are appointed
to take their places.
SEC. 1702. At said meeting, or at some succeeding meeting called
for such purpose, said trustees shall make an estimate of the amount
of funds needed for building purposes, for payment of teachers' wages,
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and f o r contingent expenses, and they shall present t o t h e board of
supervisors a certified estimate of the rate of t a x required t o raise the
amount desired f o r such purposes. B u t i n n o case shall t h e tax f o r
such purposes exceed i n one year the amount of five mills on t h e dol
lar on t h e taxable property of t h e county, and, when t h e tax is levied
f o r t h e payment of teachers' wages and contingent expenses only,
shall n o t exceed two mills on the dollar.
SEO. 1703. The said t a x shall be levied and collected i n t h e same Collected and
manner as other county taxes, and when collected t h e county treasurer |^ e °§ e 6 r '
shall pay t h e same t o t h e treasurer of the county high school, i n t h e
same manner t h a t school f u n d s are paid t o t h e district treasurers as
required by law.
SEC. 1704. The said treasurer of the h i g h school shall give such TREASURER of
additional bond as t h e board of trustees may deem sufficient, and boSad:'accounts
receive all moneys f r o m the county treasurer and f r o m other parties keptt h a t belong t o t h e f u n d s of said school, and pay t h e same out only by S a m e ' §8"
direction of t h e board of trustees upon orders duly executed by t h e
president, countersigned by t h e secretary thereof, stating t h e purpose
f o r which they were drawn. Both t h e secretary and treasurer shall
keep a n accurate account of all moneys received and expended f o r said
school; and a t the close of each year, and as much of tener as required
by t h e board, they shall make a f u l l statement of t h e financial affairs
of t h e school.
SEO. 1705. The said board of trustees shall proceed, as soon as Trustees to sepracticable after their appointment as aforesaid, t o select t h e best site, ^Bematerfais•
in accordance with the vote of t h e county, t h a t can be obtained with- make contracts,
out expense t o t h e same, and t h e title thereof shall be vested i n said 8 a m e * s 9"
county. They shall t h e n proceed t o make such purchases of material,
and t o let such contracts f o r their necessary school buildings as they
may deem proper, b u t shall n o t make any purchase or contract i n any
year t o exceed t h e amount on hand and t o be raised by t h e levy of t a x
t h a t year.
SEC. 1706. W h e n said board of trustees shall have furnished a TruBtees to emsuitable building f o r t h e school, they shall employ some competent pioy teacher»:
teacher t o take charge of the same, and furnish such assistant teachers aged?18 encour "
as they deem necessary, and provide f o r t h e payment of their salaries. 8 a m e ' §10As f a r as practicable, model schools shall be encouraged, and advanced
students and those preparing t o become teachers may be employed a
portion of their time i n teaching t h e younger pupils, i n order t h a t
they may become familiar with the practice as well as theory of suc
cessful school-teaching, and also avoid, as f a r as practicable, t h e
expense of employing other assistant teachers.
SEC. 1707. Tuition shall be free to all pupils of such school resid- Tuition free to
i n g i n t h e county where the same is located. T h e board of trustees, cSnuty:tBtras.
however, shall make such general rules and regulations as they deem tees to make
proper i n regard t o age ana grade of attainments essential t o entitle ^'¿s0', § n .
pupils t o admission i n t h e school. If there should be more applicants
t h a n can be accommodated a t any time, each district shall be entitled
t o send its equal proportion of pupils according t o t h e number of
pupils i t may have, as shown by t h e last report t o t h e county superin
tendent of common schools. And the boards of t h e respective school
districts shall designate such pupils as may attend.
p pilBf r o m
SEC. 1708. I if , a »t/ anyi time,
accommodate
more
"
• • the»j school
j.1 can
j.
¿ j-i•
other counties
pupils t h a n apply t o r admission troin t h a t county, t h e vacancies may admitted,
S a m e § 12
be filled by applicants from other counties, upon t h e payment of such
' "
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tuition as the board of trustees may prescribe; but at no time shall
such pupils continue i n said school to the exclusion of pupils belong
i n g in the county in which such high school is situated.
PRINCIPAL MAKE
SEC. 1709. The principal of any such high school, with the approval
rules.
0 f the board of trustees, shall make such rules and regulations as he
deems proper in regard to the studies, conduct, and government of
the pupils under his charge, and if any such pupils will not conform
to and obey the rules of the school, they may be suspended or expelled
therefrom by the board of trustees.
TRASTEE»to reSEC. 1710. The said board of trustees shall, annually, make a report
sors-'"conKs'"
board of supervisors of their county, which shall specify the
samé, § is. " number of students, both male and female, who have been in attend
ance at the county high school during the year, the branches of learn
ing taught, the textbooks used, the number of teachers employed,
the amount of salary paid to them, the amount expended for library
and apparatus, and for buildings and all other expenses; also the
amount of funds on hand, debts unpaid, and other information deemed
important or expedient to report. Said report shall be printed in at
least one newspaper in the county, if any is published therein, and a
copy of the report shall be forwarded to the state superintendent of
public instruction.
vacancies in
SEC. 1711. The board of supervisors shall have power to fill any
boardflied by vacancy that may occur in the board of trustees of that county by
same, ^ï.™'
appointment, until the next general election, and a majority of any
such board of trustees shall be a quorum for the transaction of
business.
COMPENSATION
SEC. 1712. The board of supervisors may allow each member of
slme1u7'
the board of trustees the sum of two dollars per day for the time
'
actually employed in the discharge of his official duties, and when
such accounts are presented for payment, they shall be audited and
paid out of the county treasury in the same manner as other accounts
against the county, and said trustees shall not be entitled to any f u r 
ther remuneration for services or expenses.

C H A P T E R

9.

OF THE SYSTEM OF COMMON SCHOOLS.

school districts.
SECTION 1713. Each civil township now or hereafter organized,
ch. 172, §1, 9q1 and each independent school district organized as such prior to the
A
*
taking effect of this code, is hereby declared a school district f o r all
the purposes of this chapter, subject to the provisions hereinafter
made.0
c
The school law of this state contemplates
that school districts shall coincide in boundary
with civil townships. Section 1797 of the code
provides the only exception to this rule. Pistrict Township of Union v. Independent District
of Greene, 41 Iowa, 30.

_ N o such restriction upon the formation of
independent districts, which may be created
from two or more civil townships, or parts
thereof, situated even in adjoining counties. Id.
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SEC. 1714. When ail organized district has been left without offi
cers, the township trustees shall give such notice for a special election
of directors, as is required in cases of regular district elections; and
the persons elected shall continue in office until their successors are
elected and qualified.
SEC. 1715. W h e n changes i n civil township boundaries are made,
or any district shall be divided into two or more entire townships for
civil purposes, the existing board of directors shall continue to act for
both or all the new districts, or parts of districts, until the next regu
lar district election thereafter, at which time the new district town
ships shall organize by the election of directors. The respective boards
of directors shall, immediately after such organization, make an equit
able division of the then existing assets and liabilities between the old
and new districts; and in case of a failure to agree, the matter may be
decided by arbitrators, chosen by the parties in interest. A similar
division shall be made i n case of the formation or changes of bound
aries of independent districts. 4
SEC. 1716. Every school district which is now, or may hereafter
be organized, is hereby made a body corporate by the name of the
"district township," or "independent district" (as the case may be),
of
, i n the county of
, and i n that name may hold
property, become a party to suits and contracts, and do other corpo
rate acts.
SEC. 1717. Each district township shall hold an annual meeting on
the second Monday in March, and the electors of the district, when
legally assembled at such meeting, shall have the following powers:
1. To appoint a chairman and secretary in the absence of the reg
ular officers;
2. To direct the sale or other disposition to be made of any schoolhouse or the site thereof, and of such other property, personal and real,
d
U p o n the division of a district township
into independent districts, the board of direc
tors of the former are empowered to make a divis
ion of the assets, wherein their jurisdiction is
exclusive, and their judgment cannot be set
aside i n a collateral proceeding. Ind. School
Dist. of Oalcvitle v. Ind. School Dist. of Asbury,
43 Iowa, 444.
Where the subdistricts of a district township
were organized into independent districts, and
the directors made a distribution of assets and
liabilities and instituted an action a t law against
the debtor districts for the amount due from
them, pending which the term of office of the
directors expired, it was held, that the creditor
districts could, in equity, compel an accounting
and payment of the amounts due them. Ind.
School Dist. of Georgia v. Ind. School Dist. of
Victoria, 41 íd., 321.
When a district township is divided into two
or more disrticts under the provisions of chapter
172. laws of 1862, school-houses and real estate
used for school purposes, situated within the
divided districts are to be estimated i n making
the division of asssets contemplated by that act.
The District Township of Williams v. The Dis
trict Township of Jackson, 36 Id., 216.
This construction of the statute does not
require an actual division or partition of the real
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W h e n DO offi
cers : h o w s u p 
plied.
Same, § 3 .

Division of dis
trict: appor
t i o n m e n t of a s 
s e t s a n d liabili
ties.
Same, § 4 .
Gh. 1 3 3 , 1 1 , U
G . A.

B o d y corporate.
Oh. 172, § 5, 9 G .
A.
C h . 33,11 G . A.

Annual meeting.
O h . 172, § § 6, 7,
90 . A .
C h . 143, § § 1,2,
11 G . A .
C h . 84, 14 G . A .
Powers.

property of the district. The respective dis
tricts, after the division, which do not receive
their j u s t proportion of the property, have a
claim, which they may enforce by action,
against those who obtain more than the share to
which they are entitled. Id.
When a part of the territory of one school dis
trict is attached to another, the board of direc
tors of the two districts, or arbitrators chosen by
them, shall apportion the assets upon t h e re
organization of the districts, and their jurisdic
tion for this purpose is exclusive. The District
Township of Viola v. The District Township
of Audubon, 4-5 Id., 104. See also the Ind.
School Dist. of Loivell v. The Ind. School Dist.
of Duser, Id., 391, holding the same view as to
the conclusiveness of the action of the board of
directors.
Upon the subdivision of a district township
into independent districts, the directors of the
district township are authorized to apportion the
assets and liabilities, and i t i s only upon their
failure to agree that the matters i n dispute are
to be referred to arbitrators. The consent of
the various independent districts is not necessary
t o the jurisdiction of the directors of t h e district
township. The Ind. School Dist. of Lowell v.
The Ind. School District of Duser, 45, Id.,
391.
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as may belong to t h e district the manner in which the proceeds arising
therefrom shall be applied; to determine what additional branches
shall be taught i n t h e schools of the district; or t o delegate any of
these powers t o t h e board of directors;
3. T o vote such tax, not exceeding ten mills, on t h e dollar in any
one year, on the taxable property of the district township; as the
meeting shall deem sufficient f o r the purchase of grounds and the
construction of the necessary school-houses f o r the use of the district,
and f o r the payment of the debts contracted f o r the erection of schoolhouses, and f o r procuring district libraries.6
[4. To instruct the board of directors to transfer any surplus in the
school-house fund, not appropriated to either t h e contingent or teach
ers fund.]
SÜBDISTRICTS.

"When district
deprived of
school building
by fire o r other
wise, board
ft hall call a meet
ing.
ftew section,
C h . 8é, 18 G . A .
M a n n e r of call
i n g s u c h meet
ing.

Powers of s u c h
meetings.

SEC. 1 7 1 7 ^ . [ W h e n a school district, by fire or otherwise, has been
deprived of a school building, and the board of directors of such district,
by the use of the powers, in them vested, are unable t o provide f o r the
continuance of the school therein; tben such board of directors shall
call a meeting of such district. The manner of calling such meeting,
and the powers of such meetings, shall be as follows:
1st. The board of directors shall cause t o be posted in three public
places i n such district, at least ten days prior t o the designated time of
holding such meeting, written notices of such meeting, in which shall
be stated the time and place of such meetings, and the object or pur
pose f o r which same is called.
2d. The powers of such meeting shall be the same as is prescribed
in section 1717 hereof, except those powers which are set f o r t h i n
paragraph two, after the word "applied 11 in t h e f our t h line thereof,
and in paragraph three after the word "district" i n t h e fifth line
thereof.]
(CHAPTER 6 7 , LAWS OF 1 8 7 4 . )
VOTING

Title*

Districts i n two
counties m a y
vote mills f o r
schools.

OF SCHOOL TAXES.

AN ACT allowing school districts lying i n two adjoining counties the
right t o vote mills instead of specific sums f o r school purposes.
[Additional t o Code, title X I I , chapter 9: "Of the system of
common schools."]
SECTION 1.

Be it enacted by the General Assembly

of the State of

Iowa, That all school-districts lying i n two adjoining counties shall
have the right to vote mills instead of specific sums for school
purposes.
Approved March 21,1874.

" Contracts for mere repairs of school-houses
m a y be made by the directors of the district
township and paid out of "contingent f u n d , "
without being specially authorized by a vote of
t h e directors. Whether the improvements in a
given case are of a character t o come within the
meaning of the term " repairs," is a question of
fact t o be established by proof. Williams v.
Peinny, 25 Iowa, 436.
The school directors of a district township
have n o power to bind the district b y a con-

tract for the purchase of school apparatus'
unless authorized thereto by a vote of the elec
tors of the district. Manning v. The District
Township of Van Buren, 28 Id., 332. Nor
would such a contract become binding upon the
district township by an acceptance and acquies
cence i n the use i n the schools of the apparatus
s o purchased. Id. Also, Taylor v. The Dis
trict Township of Wayne, 25 Id., 448. Seo
also Herrington e. The District Township oj
Liston, 47 Id., 11.
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Sec. 1718. The several subdistricts shall, annually, on the first Meetings of, ch.
Monday in March, hold a meeting for the election of a subdirector, 172> § 8>9a - A five days notice of which meeting shall be given by the then resident
subdirector, or, if there is none, by the district secretary, posting a
written notice in three public places therein, and such notice shall
state the hour of meeting/
S e c . 1719. A t the meeting of the subdistrict, a chairman and sec- c h a i r m a n ANA
retary shall be appointed, who shall act as judges of the election, and p ^ ° t t e a d r y »pgive a certificate of election to the subdirector elect. [ W h e n there is same, § 9.
a tie vote between two persons for the oflice of subdirector, the secre
tary shall notify the secretary of the district township board of such
tie vote, and shall notify said persons to appear at the regular meeting ci^ ??18IÍa! 1 '
of the board on the third Monday in March, to determine the tie vote
by lot before one or more members of the board elected, and the cer
tificate of election shall be given accordingly. Should either party
fail to appear, or take part in the lot, the secretary shall draw for him.J
S e c . 1720. I n all district townships comprising but onesubdistrict, N u m b e r o f Bubthe board of directors shall consist of three subdirectors; and i n all chosen™: h o w
district townships comprising but two subdistricts it shall consists of
one subdirector chosen from each subdistrict, and one from the dis
trict township at large, who shall in both cases be elected in the man
ner provided by law for the election of one subdirector from each
subdistrict. The judges of the respective subdistrict elections shall
canvass the votes for subdirector chosen from the district township
at large, and shall issue a certificate of election to the person elected.
B O A R D OF DIRECTORS.

S e c . 1721. The subdirectors of the several subdistricts shall con- subdirectors
stitutute a board of directors for the district township, and shall enter
°£~
upon their duties upon the day fixed for the regular meeting of the m '°n °
board in March, at which time they shall organize by electing from IiSndedbych.
their own number a president, who shall simply be entitled to a vote w, u> g. a..
as a member of the board; and from the district township at large,
[at their regular meeting on the third Monday of September in each
year,] a secretary and a treasurer, unless there are at least five subdirectors in the district township, in which case they may be selected
from the board, [and said secretary and treasurer thus elected shall
qualify, and enter upon the duties of their respective offices within ten
days following the date of their election.] If selected from the district
township at large, they shall have no vote in the proceedings of the
board.
Sec. 1722. [The board of directors shall hold their regular meet- Meetlngs of .
ings on the third Monday in March and September of each year; and same, § 19. '
may hold such special meetings as occasion may require, a t the call of eh.bÍ76,ui8 g. a*
the president, or by request of a majority of the board; provided, that

'Where the board of directors had in due
form created a subdistrict, and then a vote was
obtained in such subdistrict in favor of an independent organization, i t was held that the fact
that a subdirector had not been elected before
the organization of the independent district did
not invalidate such organization. Independent
School District No. 8, etc. v. Independent School
District of Burr Oak, 48 Iowa, 157.

The electors of a district township when
legally assembled, may authorize the use of the
school-houses of the district for religious purposes, and under the authority thus conferred, a
subdirector is empowered to permit the schoolhouse in his subdistrict to be so used. Davis
v. Boget et al, 50 Iowa, 11.
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the board of directors of a district township may hold their meetings
at any place within the civil or district township in which such dis
trict township is situated.]
Make contracts
SEC. 1723. They shall make all contracts, purchases, payments,
an(
taTúr''
l sales, necessary to carry out any vote of the district; but before
' '
erecting any school-house they shall consult with the county superin
tendent as to the most approved plan of such buildings. And all
school-houses erected or repaired at a cost exceeding three hundred
dollars, shall be so erected or repaired by contract, and no such con
tract for labor or materials shall be let until proposals for the same
shall have been invited by advertisement for four weeks in some news
paper published in the county where the work is to be done, if there
be one published therein, if not, in the nearest newspaper in an adjoin
ing county; and such contract shall be let to the lowest responsible
bidder, and bonds with sufficient sureties for the faithful performance
of the contract shall be required.®
select site F
O
R
SEC. 1724. They shall fix the site for each school-house, taking into
869
SMaeVS."
' consideration the geographical position and convenience of the people
11116
'
of each portion of the subdistrict, and shall determine what number
of schools shall be taught in each subdistrict, and for what additional
time beyond the period required by law they shall be continued during
each year.
Divide «stricts: SEC. 1725. They shall determine where pupils may attend school,
an<
where1'"6 ¡i8
^ f ° r this purpose may divide their district into such subdistricts
shanattend.
as may by them be deemed necessary; provided, that no such subch?iÍ3^|s,iiG. district shall be created for the accommodation of less than fifteen
A. '
' pupils, but the board of directors shall have power to rent a room and
employ a teacher for the accommodation of any fivescholars: [Provided
M t V " further, that nothing in this chapter contained shall be construed to
prohibit the construction of as many school-houses, out of moneys
derived from taxes levied previous to January 1st, 1876, in any subdistrict, where the subdistrict comprises the entire district township,
as shall have been authorized and provided for at the annual meeting
of the district township electors.]
Graded or union
S
EC. 1726. They may establish graded or union schools wherever
oh T72' s 22 9 t h e y may be necessary, and may select a person who shall have the
G. A. ' '
general supervision of the schools in their district, subject to the rules
and regulations of the board.
Schools: time
SEC. 1727. I n each subdistrict there shall be taught one or more
taught: number sc hools f 0 r the instruction of youth between the ages of five and
ch.^143, § 3. u twenty-one years, for at least twenty-four weeks, of five school days
each, m each year, unless the county superintendent shall be satisfied
that there is good and sufficient cause for failure so to do. Any per
son who was in the military service of the United States during his
minority shall be admitted into the schools in the subdistrict in
'See Williams ». Peinny, 25 Iowa, 436, and.
note to section 1717, ante. Also, Manning v.
The District Township of Van Buren, '28 Id.,
332, and note to section 1717, ante.
The board of directors of a district township
have no authority, without a vote of the electors,
to purchase lightning-rods for school-houses and
give the obligation of the district township

therefor. The Monticello Bank v. The District
Township of Coffin's Grove, 51 Iowa, 350.
Prima facie, an order drawn upon the treas
urer of a school district for payment for a light
ning-rod out of the contingent fund is invalid,
an expenditure for that purpose not being indis
pensable to the operation of the school. Wolf
(ù Son v. The Independent School District et al,
51 Iowa, 432.
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which he may reside, oil the same terms on which youths between
the ages of five and twenty-one are admitted.11
SEC. 1728. The board of directors of any district township or ^0h0a"sgeof
independent district, shall not order, or direct, or make any change i n o°°8O,|§I, KG.
the school books, or series of text-books, used i n any school under Atheir superintendence, direction, or control, more than once i n every
period of three years, except by a vote of the electors of the district
township or independent district.
S E C . 1 7 2 9 . They may use any unappropriated contingent fund i n cont i ngent
the treasury to purchase records, dictionaries, maps, charts, and appa- ch"dm"§e7°9G.
ratus for the use of the schools of their districts, but shall contract no A. '
debts for this purpose.1
SEC. 1730. They shall appoint a temporary president and secretary TEMPORARY 0min case of the absence of the regular officers, and shall fill any vacancy ch.si72, s 23,9
that may occur i n the office of president, treasurer, or secretary, or i n G-'A.
the board of directors.
SEC. 1 7 3 1 . They shall require the secretary and treasurer to give secretary to give
bonds to the district i n such penalty and with such security as they
may deem necessary to secure the district against loss, conditioned for
the faithful performance of their official duties. The bond shall be
filed with the president, and i n case of a breach of the conditions
thereof, he shall bring suit thereon in the name of the district town
ship or independent district.
SEC. 1732. They shall, from time to time, examine the accounts of Examine acthe treasurer and make settlement with him; and shall present at Srer.4"of treas"
each regular meeting of the electors of the district township, a full Same> S
h
T h e constitution a n d statutes provide for t h e
education of all t h e youths of t h e state, without
distinction of color, a n d t h e board of directors
have n o discretionary power t o require colored
children t o a tte nd a separate school. They m a y
exercise a uniform discretion, operative upon
all, a s t o t h e residence or qualification of children
t o entitle t h e m t o admission t o each particular
school, b u t they cannot deny a youth admission
t o any particular school, merely because of his
color, nationality, religion, or t h e like. Clark
». The Board of Directors, etc., 24 Iowa, '266;
Smith v. The Independent School District of
Keokuk, 40 I d . , 518; Dore v. Same, 41 Id., 689.
W here ill a subdistrict containing b u t five
pupils, t h e board directed t h a t no school should
b e t a u g h t during t h e winter i n their district,
a n d provided for t h e attendance of their pupils
elsewhere, i t was held t h a t their action was not
inconsistent with section 1727 of t h e code. Pot
ter v. District Township, etc., 40 I d . , 369.
If a person w h o has attained t h e a g e of
twenty-one years, voluntarily attends t h e public
school, creating t h e relation of teacher and
pupil, h e thereby subjects himself t o like disci
pline with pupils who are within t h e school age.
The State v. Mizner, 45 Id., 248.
T h e pupil i n such case may b e punished for
refractory conduct, a n d t h e teacher will not b e
liable therefor, if, under t h e circumstances, t h e
punishment was reasonable. Id.
T h e board of directors m a y provide a school
for less t h a n twenty-four weeks in t h e year, with

t h e consent of t h e county superintendent, a n d
i t is not necessary t o t h e validity of t h e i r action
t h a t such consent shall first b e obtained. Herrington v. The District Township of Liston, 47
Id.', 11.
Children residing i n one school district m a y
atten d school i n another w i t h t h e consent of t h e
directors of t h e latter, provided their own school
is n o t m session; and also provided they have
n o t h a d t h e privilege of a t t e n d i n g school twentyf o u r weeks i n t h e year i n their own district, a n d
f o r such attendance their own district is liable t o
t h e district where they m a y a t t e n d . The Dis
trict Township of Horton v. The District Town
ship of Ocheyeden et al, 49 Id., 231.
Where t h e directors of t h e district i n which
t h e children reside, upon being- notified of their
attendance elsewhere, determine they will not
p a y their tuition, n o further d e m a n d upon t h e m
is necessary, a n d t h e account may t h e n be filed
w i t h t h e auditor. Id.
1
A n independent school district m a y provide
t h a t music shall be t a u g h t in i t s schools, a n d t h e
board h a s power t o purchase a musical instru
ment, t o b e paid for o u t of a n y unappropriated
f u n d s of t h e district. Bellinger v. The Inde
pendent District of Marshalltown, 44 Iowa, 564.
I n t h e absence of proof t o t h e contrary, i t will
be presumed t h a t there were unappropriated
f u n d s of t h e district on hatld a t t h e t i m e of such
purchase, a n d this presumption will n o t be re
butted b y t h e fact t h a t payment was t o be m a d e
a t a f u t u r e time. Id.
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statement of t h e receipts and expenditures of t h e district township,
and such other information as may be deemed important.
Audit claims.
SEC. 1733. They shall audit and allow all just claims against the
Same, § 2S.
district, and fix t h e compensation of t h e secretary and treasurer, and
no order shall be drawn on the treasury until t h e claim f o r which it
is drawn has been audited and allowed.
SEC. 1734. They shall visit t h e schools i n their district, and aid
V i s i t . Bi-'llOOis:
m a k e r u l e s : dis the teachers i n establishing and enforcing t h e rules f o r the govern
charge teachers.
ment of t h e schools; and see t h a t they keep a correct list of the
Same, § 27.
pupils, embracing t h e periods of time during which they have attended
school, t h e branches taught, and such other matters as may be required
b y the county superintendent. I n case a teacher employed in any of
t h e schools of t h e district township is found t o be incompetent, or is
guilty of partiality or dereliction in t h e discharge of his duties, or for
any other sufficient cause shown, the board of directors may, after a
f u l l and fair investigation of t h e facts of t h e case, a t a meeting con
vened f o r t h e purpose, a t which the teacher shall be permitted t o be
present and make his defense, discharge him.J
SEC. 1735. T h e majority of t h e board i n independent districts
Pupils in inde
pendent dis
tricts dismissed shall have power, with t h e concurrence of t h e president of the board
o r suspended.
of directors, t o dismiss or suspend any pupils f r o m t h e school i n their
district f o r gross immorality or f o r a persistent violation of t h e regu
lations or rules of t h e school, and t o re-admit t h e m if they deem
proper so t o do.
Oertificute of
SEC. 1736. They shall, a t their regular meeting i n March of each
election of offi
year, require t h e secretary t o file with t h e county superintendent,
cers filed.
Oh. 143, § 1 5 , 1 1 county auditor, and county treasurer, each, a certificate of the elec
G . A.
tion, qualification, and post-office address of t h e president, treasurer,
and secretary of t h e district township, and t o advise t h e m f r o m time
t o time of any changes made i n said offices by appointment.
SEC. 1737. They shall make such rules and regulations as may be
Rules f o r gov
ernment of sub- necessary f o r t h e direction and restriction of subdirectors i n t h e dis
directors.
charge of their official duties, and not inconsistent with law. k
SEC. 1788. A majority of t h e board of directors shall be a quorum
Quorum.
<Jh. 172, § 3 4 , 9
t o transact business, b u t a less number may adjourn f r o m time t o
G. A.
time, and n o t a x shall be levied b y t h e board a f t e r t h e third Monday
Oh. 102, § 2,10
G. A.
i n May; n o r shall t h e boundaries of subdistricts be changed except
by a vote of t h e majority of t h e board, n o r shall t h e members of the
board, except i t s secretary and treasurer, receive pay out of any school
f u n d s f o r services rendered under this chapter
PRESIDENT.
President t o
preside, draw,
sign orders.
Ch. 172, § 35,9
G. A.

SEC. 1739. T h e president shall preside at all meetings of the board
of directors and of t h e district township; shall draw all drafts on t h e
county treasury f o r money apportioned t o his district; sign all orders

j The duties imposed upon school directors by
section 1734 of the code respecting the discharge
of teachers, are of a judicial character. "This
discretion does not extend simply to the execu
tion of a duty or the manner of the performance
of an act required by law. It pertains to the
determination of the question whether the law
requires the act to be done—whether the facts
of the case are of the character to call into
action the authority conferred bylaw." Smith

p. The District Township of Knox, 42 Iowa,
522.
k
While a subdirector in a school district is
authorized to make contracts for the employ
ment of teachers for his subdistrict, his author
ity is subject to the rules and restrictions, not
inconsistent with law, which may be prescribed
by the board of directors. Potter v. The Dis
trict Township of Fredericksburg, 40 Iowa, 869.

C H A P . 9.]
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on t h e treasury, specifying i n each order t h e f u n d on which i t is
drawn, and t h e use f o r which t h e money is appropriated, and shall
sign, all contracts made by t h e board.
SEC. 1740. H e shall appear i n behalf of his district i n all suits
brought by or against t h e same, b u t when h e is individually a party
this duty shall be performed by t h e secretary; and i n all cases where
suits may be instituted by or against any of t h e school officers t o
enforce any of the provisions herein contained, counsel may be em
ployed by t h e board of directors.
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Represent dis
trict.
Same, § 36.

SECRETARY.

SEC. 1741. The secretary shall record all the proceedings of t h e
board and district meetings i n separate books kept f o r t h a t purpose;
shall preserve copies of all reports made t o t h e county superintendent;
shall file all papers transmitted t o h i m pertaining t o t h e business of
t h e district; shall countersign all drafts and orders drawn by t h e pres
ident, and shall keep a register of all orders drawn on t h e treasury,
showing t h e number of the order, date, name of t h e person i n whose
favor drawn, the f u n d on which i t is drawn, f o r what purpose, and
t h e amount; and shall, f r o m time t o time, furnish t h e treasurer w i t h
a transcript of the same.1
SEC. 1742. H e shall give ten days' previous notice of t h e district
township meeting, by posting a written notice i n five conspicuous
places therein, one of which shall be a t or near t h e last place of meet
ing, and shall furnish a copy of t h e same t o t h e teacher of each school
i n session, to be read in the presence of t h e pupils thereof, and such
notice shall i n all cases state t h e hour of meeting.
SEC. 1743. H e shall keep a n accurate account of all t h e expenses
incurred by t h e district, and shall present the same t o the board of
directors, t o be audited and paid as herein provided.
SEC. 1744. H e shall notify t h e county superintendent when each
school of t h e district begins, and its length of term.
SEC. 1745. Between the fifteenth and twentieth days of September
i n each year, the secretary of each school district shall file w ith t h e
county superintendent a report of t h e affairs of t h e district, which
shall contain t h e following items:
1. T h e number of persons, male and female, each, i n his district
between the ages of five and twenty-one years;
2. The number of schools, and t h e branches t a u g h t ;
3. The number of pupils, and t h e average attendance of t h e same
i n each school;
4. T h e number of teachers employed, and t h e average compensartion paid per week, distinguishing males f r o m females;
5. T h e length of school, i n days, and t h e average cost of tuition
per week f o r each pupil ;
(Subdivisions 6, 7 and 8, stricken out b y section 1, chapter 112,16th
general assembly.)
9. T h e text-books used, and t h e number of volumes i n t h e district
library, and t h e value of apparatus belonging t o t h e district;
10. T h e number of school-houses, and their estimated value;

Record proceed
ings,
countersign
drafts and or
ders.
Same, § 37.

Give notice of
meetings.
Same § 38.

K.eep accounts.
Same, § 89.
N o t i f y county
superin t e n den';.
Same, § 40.
Make r e p o r t t o :
contents o f .
Same, § 41.

' T h e books of the secretary of a school dis- excess of the legal limit of indebtedness,
trict, showing its indebtedness, are admissible Wormley v. The District Township of Carroll,
in an action against the district upon its orders, 45 Iowa, 666.
wherein it is pleaded that they were issued in
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Sub-divisions 6,
7, a n d 8, stricken
o u t b y § 1, c h .
112,16 G . A.
Penalty f o r failure.
Same, § 42.
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11. The name, age, and post-office address of each deaf and dumb,
and each blind person within his district between the ages of five and
twenty-one, including all who are blind or deaf to such an extent as
to be unable to obtain an education in the common schools.
SEC. 1746. Should the secretary fail to file his report as above
directed, he shall forfeit the sum of twenty-five dollars, and shall
make good all losses resulting from such failure, and suit shall be
brought in both cases by the district on his official bond.
TR EA SU K EE.

Pay orders.
Same, § 43.

Different f u n d s :
partial pay
ments on or
ders.
Same, § 44.

Receive money
apportioned
district.
Same, § 46.
Register orders.
Same, § 46.

Make statement
t o directors.
Same, § 47.
Amended b y § 2
Oh. 112,16 G . A.

SEC. 1747. The treasurer shall hold all moneys belonging to the
district, and pay out the same on the order of the president, counter
signed by the secretary, and shall keep a correct account of all ex
penses and receipts in a book provided for that purpose.®
SEC. 1748. The money collected by district tax for the erection of
school-houses, and for the payment of debts contracted for the same,
shall be called the "school-house fund;" that designed for rent, fuel,
repairs, and all other contingent expenses necessary for keeping the
schools in operation, the "contingent fund;" and that received for the
payment of teachers, the "teachers 1 fund;" and the district treasurer
shall keep with each fund a separate account, and shall pay no order
which does not specify the f u n d on which it is drawn and the specific
use to which it is applied. If he have not sufficient funds in his
hands to pay in full the warrants drawn on the f u n d specified, he
shall make a partial payment thereon, paying as near as may be an
equal proportion of each warrant.
SEC. 1749. He shall receive all moneys apportioned to the district
township by the county auditor, and also all money collected by the
county treasurer on the district school tax levied for his district.
SEC. 1750. He shall register all orders on the district treasury re
ported to him by the secretary, showing the number of the order,
date, name of the person in whose favor drawn, the fund on which it
is drawn, for what purpose, and the amount.
SEC. 1751. He shall render a statement of the finances of the dis
trict from time to time, as may be required by the board of directors,
and his books shall always be open for inspection.
[He shall make to the board, on the third Monday in September, a
full and complete annual report, embracing:
1. The amount of teachers' fund held over, received, paid out, and
on hand;
2. The amount of contingent fund held over, received, paid out,
and on hand;
3. The amount of school-house fund held over, received, paid out,
and on hand.
H e shall immediately file a copy of his report with the county
superintendent, and for failure to file said report, he shall forfeit the
sum of twenty-five dollars to be recovered by suit brought by the
district on his official bond.]

m
A public officer is not excused from compli
ance with the terms of his bond b y any events
against which h e could have provided therein.
The District Township of Union v. Smith et al..
39 Iowa, 9.
This case holds that the treasurer's liability,

under the language of his bond and the law,
covered a case where the money, which suit
was brought to recover, was accidentally con
sumed by fire without his fault or negligence,
by the burning of his residence, n o safe having
been furnished him by the district.

C H A P . 9.]
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SUBDIRECTOR.

SEO. 1752. Each subdirector shall, on or before the third Monday 0atii.
in March following his election, appear before some officer qualified Same> i u to administer oaths, and take an oath to support the constitution of
the United States, and that of the state of Iowa, and that he will
faithfully discharge the duties of his office; and in case of failure to
qualify, his office shall be deemed vacant.
SEO. 1753. The subdirector, under such rules and restrictions as Employ teachthe board of directors may prescribe, shall negotiate and make in his pairsfcontroi
subdistrict all necessary contracts for providing fuel for schools, house',
9
employing teachers, repairing and furnishing school-houses, and for
making all other provisions necessary for the convenience and pros
perity of the schools within his subdistrict, and he shall have the
control and management of the school-house unless otherwise ordered
by a vote of the district township meeting. All contracts made in
conformity with the provisions of this section shall be approved by
the president and reported to the board of directors, and said board, in
their corporate capacity, shall be responsible for the performance of
the same on the part of the district township.
SEC. 1754. He shall, between the first and tenth days of September MAKEUSTOF
of each year, prepare a list of the names of the heads of families in j}{||^[ld0£huaml"
his subdistrict, together with the number of children between the Sdren"
°
ages of five and twenty-one years, distinguishing males from females, a m e ' 8 49and shall record the same in a book kept for that purpose.
SEC. 1755. He shall, between the tenth and fifteenth days of Sep- Report t o secretember of each year, report to the secretary of the district township g"¿ej § Mthe number of persons in his subdistrict between the ages of five and
twenty-one years, distinguishing males from females.
SEC. 1756. He shall have power, with the concurrence of the près- DISMISS PUPILA
ident of the board of directors, to dismiss any pupil from the schools
in his subdistrict for gross immorality, or for persistent violation of tore,
the regulations of the school, and to re-admit them, if he deems proper Same« i61*
so to do; and shall visit the schools in his subdistrict at least twice
during each term of said school."
TEACHERS.
SEC. 1757. All contracts with teachers shall be in writing, speci- Contracts WITH
fying the length of time the school is to be taught, in weeks; the {{¡"writing.40 b e
compensation per week, or per month of four weeks, and such other same, $ 62.
matters as may be agreed upon; and shall be signed by the subdirector
" While the board of directors of a school dis
trict have power, under the statute, to dismiss a
pupil for gross immorality, or for persistent vio
lation of the regulations of the school, it has not
power to dismiss or suspend for conduct short
of this, as for acts done out of school, which,
though having a tendency to incite ridicule of
the directors, and insubordination in the school,
are not immoral, or prohibited by any rule or
regulation. Murphy v. The Board of Directors,
etc.. 30 Iowa, 429.
Under the constitution and laws of the state,
it is competent for the boards of school directors
to provide by rules, that pupils may be sus-

31

pended from the schools in case they shall be
absent or tardy, except for sickness or other una
voidable cause, a certain number of times within
a fixed period. Burdick v. Babcocket al. ; Chan
dler v. Same, 31 Id., 562, MILLER, J., dissenting,
and holding, that the power under the constitu
tion and statute, to provide rules and regula
tions for the government of the schools, is lim
ited to the conduct of the pupils while at school,
and cannot (except in cases of gross immorality),
extend to the conduct of pupils out of school, or
their failure to attend, or the like. These mat
ters are within the rightful control of the parent
or guardian.
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Keep register.
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File copy with
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or secretary and teacher, and be approved by and filed with the presi
dent before the teacher enters upon the discharge of his duties.
SEC. 1758. N o person shall be employed to teach a common school
which is to receive its distributive share of the school fund, unless he
shall have a certificate of qualification signed by the county superin
tendent of the county in which the school is situated, or by some
other officer duly authorized by law; and any teacher who commences
teaching without such certificate, shall forfeit all claim to compensa
tion for the time during which he teaches without such certificate. 0
SEC. 1759. The teacher shall keep a correct daily register of the
school, which shall exhibit the number or other designation thereof,
township and county in which the school is kept; the day of the
week, the month and year; the name, age and attendance of each
pupil, and the branches taught. W h e n scholars reside in different
districts, a register shall be kept for each district.
SEC. 1760. The teacher shall, immediately after the close of his
school, file in the office of the secretary of the board of directors, a
certified copy of the register aforesaid.
GENERAL PROVISIONS.

School month.
Same, § 74.
Institute :
schools closed
during.
L . B. E . 1861.

Electors may
direct what lan
guages taught.
Same.

Bible.
B. S 2119.

SEC. 1761. A school month shall consist of four weeks of five
school days each.
SEC. 1762. During the time of holding a teachers' institute in any
county, any school that may be in session in such county shall be
closed; and all teaehers, and persons desiring a teacher's certificate,
shall attend such institute, or present to the county superintendent sat
isfactory reasons for not so attending, before receiving such certificate.
SEC. 1763. The electors of any school district at any legally called
school meeting, may, by a vote of a majority of the electors present,
direct the German or other language to be taught as a branch in one
or more of the schools of said district, to the scholars attending the
same whose parents or guardians may so desire; and thereupon such
board of directors shall provide that the same be done; provided, that
all other branches taught in said school or schools shall be taught in
the English language; provided, further, that the person employed in
teaching the said branches shall satisfy the county superintendent of
his ability and qualifications, and receive from him a certificate to
that effect.
SEC. 1764. The Bible shall not be excluded from any school or
institution in this state, nor shall any pupil be required to read it
contrary to the wishes of his parent or guardian.
(CHAPTER 1 3 6 , LAWS OF 1 8 7 6 . )
RELATING TO SCHOOL SUPERINTENDENTS A N D DIRECTORS.

XITIE.

A N

ACT to define who may hold the offices of county school super
intendent and school director in the state of Iowa.

SECTION 1 . Be it enacted by the General Assembly of 'the State of
" Iowa, That no person shall be deemed ineligible by reason of sex, to
any school office in the state of Iowa.

sex not to renone to

° This section prohibits the employment o f a n y shall have a certificate. P e r ROTHROCK, J., i n
one t o teach a public school, whicn receives ite Bellinger v. The Independent District of Mardistributive share o f t h e school fund, unless h e shalltown, 4 4 Iowa, 564.

C H A P . 9.]
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S E C . 2 . N o person who may have been or shall be elected or
appointed to the offiee of county superintendent of common schools
or school director in the state of Iowa, shall be deprived of office by
reason of sex.p
(Took effect by publication in newspapers March 29, 1876.)
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NOR DEPRIVE ONE

ofoffloe

-

COUNTY SUPERINTENDENT.

SEC. 1765. The county superintendent shall not hold any office in, CANNOT H
O
L
D anor be a member of the board of directors of a district township or o t h e r offlceindependent district, or of the board of supervisors during the time of
his incumbency.
SEC. 1766. [Onfche last Saturday of each month, the county super- Meet A
N
D exintendent shall meet all persons desirous of passing an examination, ch.iDm,e
and. for the transaction of other business within his jurisdiction, in G. A.
some suitable room provided for that purpose by the board of super- of A . " '
visors at the county seat, at which time he shall examine all such
applicants for examination as to their competency and ability to teach
orthography, reading, writing, arithmetic, geography, English gram
mar, physiology, and history of the United States; and, in making
such examination, he may, at his option, call to his aid one or more
assistants. Teachers exclusively teaching music, drawing, penman
ship, book-keeping, German, or other language, shall not be required a u b s t i t u t e d b y
to be examined except in reference to such special branch, and in ch. 143,17, a.
such case it shall not be lawful to employ them to teach any branch, A*
except such as they shall be examined upon and which shall be stated
i n the certificate."1]
1 43

S 7

1 1

SEO. 1767. I f t h e examination is satisfactory, and t h e superin- Give certificate,

tendent is satisfied that the respective applicants possess a good moral ^*A " 2 ' * 6 s ' 9
character, and the essential qualifications for governing and instruct
ing children and youth, he shall give them a certificate to that effect,
for a term not exceeding one year.
S E C . 1 7 6 8 . Any school officer or other person shall be permitted EXAMINATION:
to be present at the examination; and the superintendent shall make mide?record
a record of the name, residence, age, and date of examination of all same, § <¡6.
persons so examined, distinguishing between those to whom he issued
certificates, and those rejected.
S E C . 1 7 6 9 . [The county superintendent shall hold, annually, a COUNTY snperinnormal institute for the instruction of teachers and those who may tosfitutes°annúdesire to teach, and, with the concurrence of the superintendent of a"ypublic instruction, procure such assistance as may be necessary to
P There is no constitutional inhibition upon should be there heard and determined upon the
the right of a womon to hold the office of county pleadings and agreed statement of facts on
superintendent of schools. Huff v. Cook, 44 which the cause was tried below. Id.
I n the absence of a constitutional restriction,
the general assembly may confer upon women
the right to hold an elective office, or by retrospective statute confirm her election thereto. Id.
That such a retrospective statute was not
passed until after a judgment was rendered in
the inferior court, holding her to be ineligible,
will not deprive her of its benefits upon appeal.
Id.
So also she is entitled in such case to avail
herself of the curative act in the supreme court,
notwithstanding an agreement that the cause

,, qA n "dependent school district may provide
that music shall be taught in its schools, and
, <?ar.1,! 0 ' l r e o ' ? r s
authority to contract
on behalf of the district for the purchase ot a
musical instrument to be paid for out of the
unappropriated funds of the district Bellinger
v
- The Independent District, etc., 44 Iowa, 504.
The county superintendent cannot recover
from the county for services in examining teachers at any other time than as provided in
section 1766 of the code. Farrell v. Webster
County, 49, Id., 245.
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conduct t h e same, a t such time as t h e schools i n t h e county are gen
erally closed. T o defray t h e expenses of said institute, he shall
require t h e payment of a [registration fee of one dollar from each
person attending t h e normal institutes, and shall require t h e payment,
i n all cases, of one dollar f r o m every applicant f o r a certificate.]
SEC. 2. H e shall monthly, and at t h e close of each institute, trans
m i t t o t h e county treasurer all moneys so received, including the state
appropriation f o r institutes, t o be designated t h e "institute f u n d , "
together wi t h a report of t h e name of each person so contributing,
and t h e amount. T h e board of supervisors may appropriate such
additional sum as may by them be deemed necessary f o r the f u r t h e r
support of t h e institute. All disbursements of t h e institute f u n d
shall be upon t h e order of t h e county superintendent, and no order
shall be drawn except f o r bills presented t o t h e county superintendent
and approved by him f o r services rendered, or expenses incurred, i n
connection wi t h t h e normal institute.]
SEC. 1770. I f , f o r any cause, t h e county superintendent is unable
t o attend t o his official duties, h e shall appoint a deputy t o perform
t h e m i n his stead, except visiting schools and trying appeals.
SEC. 1771. T h e superintendent may revoke t h e certificate of any
teacher i n t h e county which was given by t h e superintendent thereof,
f o r any reason which would have justified t h e withholding thereof
when t h e same was given, after an investigation of t h e facts in t h e
case, of which investigation t h e teacher shall have personal notice,
and he shall be permitted t o be present and make his defense.
SEC. 1772. On the first Tuesday of October of each year, he shall
make a report t o the superintendent of public instruction, containing
a f u l l abstract of the reports made t o h i m b y t h e respective district
secretaries, and such other matters as h e shall be directed t o report by
said superintendent, and as h e himself may deem essential in exhibit
ing the true condition of t h e schools under his charge; and he shall,
a t the same time, file with t h e county auditor a statement of t h e
number of persons between the ages of five and twenty-one years in
each school district in his county.
SEC. 1773. Should h e fail t o make either of t h e reports required
i n t h e last section, he shall forfeit t o t h e school f u n d of his county
the sum of fifty dollars, and shall, besides, be liable f o r all damages
caused by such neglect.
SEC. 1774. H e shall at all times conform t o the instructions of
t h e superintendent of public instruction, as t o matters within the
jurisdiction of the said superintendent. H e shall serve as the organ
of communication between the superintendent and township or dis
trict authorities. H e shall transmit t o t h e townships, districts, or
teachers, all blanks, circulars, and other communications which are t o
them directed; h e shall visit each school i n his county at least once i n
each term, and shall spend a t least one-half day i n each visit.
SEC. 1775. H e shall report on the first Tuesday of October of each
year t o t h e superintendent of the Iowa college f o r t h e blind, the
name, age, residence, and postoffice address of every person blind t o
such an extent as t o be unable t o acquire a n education i n the common
schools, and who resides i n t h e county i n which he is superintendent,
and also t o t h e superintendent of t h e Iowa institution f o r the deaf
and dumb, t h e name, age, and postoffice address of every deaf and
dumb person between the ages of five and twenty-one who resides
within his county, including all such persons as may be deaf t o such

C h a p . 9.]
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an extent as to be unable to acquire an education in the common
schools.
S e c . 1 7 7 6 . The county superintendent shall receive from the county compensation,
treasury the sum of three dollars per day for every day necessarily £f'Aï72's 78' 9
engaged in the performance of official duties, and also the necessary
stationery and postage for the use of his office, and he shall be entitled
to such additional compensation as the board of supervisors may
allow; provided, that he shall first file a sworn statement of the time
he has been employed in his official duties with the county auditor.
TAXES.

Seo. 1777. The board of directors shall, at their regular meeting Board of airecin March of each year, or at a special meeting convened for that pur- amount6 requiï
pose, between the time designated for such regular meeting and the ed for contm-^
third Monday in May, estimate the amount required for the contin- f™4 fi£td.tea°
gent fund, and also such sum as may be required for the teachers' ®5;miÓ3 *i 10
fund, in addition to the amount received from the semi-annual appor- u. A. '
8W
tionment, as shown by the notice from the county auditor, to support
'
the schools of the district for the time required by law for the current ch. 132, § 1,
year; and shall cause the secretary to certify the same, together with M Q " A '
the amount voted for school-house purposes, within five days there
after to the board of supervisors, who shall, at the time of levying
taxes for county purposes, subject to the provisions of section seven
teen hundred and eighty-of this chapter, levy the per centum neces
sary to raise the sum thus certified upon the property of the district
township, which shall be collected and paid over as are other district
taxes.
Sec. 1778. They shall apportion any tax voted by the district Apportion:
township meeting for school-house fund, among the several subdis- school-house
tricts in such a manner as justice and equity may require, taking as ch. 172, § 30 9
the basis of such apportionment the respective amounts previously G-A*
levied upon said subdistricts for the use of such fund; provided, that
if the electors of one or more subdistricts at their last annual meet
ing shall have voted to raise a sum for school-house purposes greater
than that granted by the electors at the last annual meeting of the
district township, they shall estimate the amount of such excess on ExoeBBsuch subdistrict or subdistricts, and cause the secretary to certify
the same within five days thereafter to the board of supervisors, who
shall, at the time of levying taxes for county purposes, levy the per Llmitation
centum of such excess on the taxable property of the subdistrict
asking the same, provided that not more than fifteen mills on the
dollar shall be levied on the taxable property of any subdistrict f o r
any one year for school-house purposes. 1
Sec. 1779. The board of supervisors of each county, shall, at the Board of supertime of levying the taxes for county purposes, levy a tax for the sup- ™x°re levy
port of schools within the county of not less than one mill, nor more 8ame> 8 53.
than three mills on the dollar, on the assessed value of all the real
and personal property within the county, which shall be collected by
the county treasurer at the time and in the same manner as state and
county taxes are collected, except that it shall be receivable only in
cash.
'This section, prescribing the time and man- supervisors to levy the tax in the time prescribed
ner in which a school tax shall be levied, is is not fatal thereto. Perrtn et al. v. Benson, 49
directory merely, and a failure of the board of Iowa. 325.
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SEC.1780. They shall also levy at the same time, the district
school tax certified to them from time to time by the respective dis
trict secretaries; provided, that the amount levied for school-house
fund shall not exceed ten mills on the dollar on the property of any
district, and the amount levied for contingent fund shall not exceed
five dollars per pupil, and the amount raised for teachers' fund, includ
ing the amount received from the semi-annual apportionment, shall
not exceed fifteen dollars per pupil for each pupil residing in the dis
trict, as shown by the last report of the county superintendent. And
if the amount certified to the board of supervisors exceeds this limit,
they shall levy only to the amount limited; provided, that they may
levy seventy-five dollars for contingent fund, and two hundred and
seventy dollars, including the amount received for the semi-annual
8
apportionment, for the teachers' fund for each sub-district.
COUNTY AUDITOR.

County auditor
t o apportion
taxes a n d inter
est o n school
fund.
Ch. 172, § 55,9
G. A .

Notify presi
dent of each
school district
of same.
Same, § 56.

Forward certifi
cate of election
of county super
intendent a n d
report to auditor
of state.
Same, § 57.

SEC. 1781. The county auditor shall, on the first Monday in April
and the fourth Monday in September of each year, apportion the
county school tax, together with the interest of the permanent school
fund to which his county is entitled, and all other money in the hands
of the county treasurer belonging in common to the schools of his
county and not included in any previous apportionment, among the
several sub-districts therein, in proportion to the number of persons
between five and twenty-one years of age, as shown by the report of
the county superintendent filed with him for the year immediately
preceding.
SEC. 1782. He shall immediately notify the president of each
school district of the sum to which his district is entitled by said
apportionment, and shall issue his warrant for the same to accompany
said notice, which warrant shall be also signed by the president and
countersigned by the secretary of the district in whose favor the same
is drawn; and shall authorize the district treasurer to draw the
amount due said district from the county treasurer; and the secretary
shall charge the treasurer of the district with all warrants drawn in
his favor, and credit him with all warrants drawn on the funds in his
hands, keeping separate accounts with each fund.
SEC. 1783. He shall forward to the superintendent of public
instruction, a certificate of the election or appointment and qualifier
tion of the county superintendent; and shall, also, on the second
Monday in February and August of each year, make out and transmit
to the auditor of state, in accordance with such form as said auditor
may prescribe, a report of the interest of the school fund then in the
hands of the county treasurer, and not included in any previous appor
tionment; and also the amount of said interest remaining unpaid.
COUNTY TREASURER.

Pay over taxes
t o appropriate
officer.
Same, § 58.

CL'A1.

'

SEC. 1784. The county treasurer shall, on the first Monday in
April of each year, pay over to the treasurer of the district the amount
of all school district tax which shall have been collected, and shall
render him a statement of the amount uncollected, and shall pay

• The board of supervisors are not authorized that fund equals the maximum rate of ten mills
to levy a tax for the payment of a judgment on the dollar. The Sterling S. F. Co., v. Haragainst the school-house fund of a district town- vey, 45 Iowa, 466.
ship, when the tax already levied for the use of
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over the amount in his hands quarterly thereafter. H e shall also keep
the amount of tax levied for school-house purposes, separate in each
subdistrict, where such levy has been made directly upon the property
of the subdistrict making the application, and shall pay over the same
quarterly to the township treasurer for the benefit of such subdistrict.
He shall, in all counties wherein independent districts are organized,
keep a separate account with said independent districts, in which the
receipts shall be daily entered, which books shall at all times be open
to the inspection and examination of the district board of directors,
and shall pay over to the said independent districts the amount of
school taxes in his possession on the order of the board, on the first
day of each and every month.
SEC. 1785. On the first day of each quarter, the county treasurer
shall give notice to the president of the school board of each township
in his county of the amount collected for each f u n d ; and the presi
dent of each board shall draw his warrant, countersigned by the secretary, upon the county treasurer for such amount, who shall pay the
amount of such taxes to the treasurers of the several school boards
only on such warrants.
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To notify presi
dent of school
board quarterly*
Ch. 122,12 e . A .

MISCELLANEOUS,

SEC. 1786. All fines and penalties collected from a school district
officer by virtue of any of the provisions of this chapter, shall inure
to the benefit of that particular district. Those collected from any
member of the board of directors, shall belong to the district town
ship, and those collected from county officers, to the county. I n the
two former cases, suit shall be brought in the name of the district
township; in the latter, in the name of the county, and by the dis
trict attorney. The amount in each case shall be added to the fund
next to be applied by the recipient for the use of common schools.
SEC. 1787. W h e n a judgment has been obtained against a school
district, the board of directors shall pay off and satisfy the same from
the proper fund, by an order on the treasurer;-and the district meet
ing, at the time for voting a tax for the payment of other liabilities
of the district shall provide for the payment of such order or orders.'
SEC. 1788. I n case a school district has borrowed money of the
school fund, the board of supervisors shall levy such tax, not exceed
ing five mills on the dollar in any one year, on the taxable property
of the district as constituted at the time of making such loan, as may
be necessary to pay the annual interest on said loan, and the principal
when the same falls due, unless the board of supervisors shall see
proper to extend the time of said loan.
SEC. 1789. N o district township or subdistrict meeting shall organ
ize earlier than nine o'clock A. M., nor adjourn before twelve o'clock M.;
and in all independent districts having a population of three hundred
and upward, the polls shall remain open from nine o'clock A. M. to 4
o'clock P. M.
* One who has obtained a judgment against a
district township upon an order on the schoolhouse fund, and to whom the directors have
issued an order upon the treasurer for payment
in compliance with section 1787 of the code, is
entitled to payment out of the general fund to
the exclusion of holders of other orders on the

Fines and pen
alties.
Ch. 172, § 77, 9
G. À.

Judgments:
how paid.
Same, § 79.

Money borrow
ed of school
fund : how paid.
Same, $ 80.

Hours of meet
ing and ad
journing.
Same, § 81.

school-house fund who have not obtained judgjudgments. Chase v. Morrison, 40 Iowa, 620.
The judgment i n such case will enable the
plaintiff to levy upon the property of the dis
trict, if any be found, or by mandamus compel
the levy of a special tax, if the district has not
levied the maximum allowed by law. Id.
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Attending
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Divide town
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SEC. 1790. Any school director, or director elect, is authorized to
administer to any school director elect the official oath required by
law, and said official oath may be taken on or before the third Monday
in March following the election of directors.
SEC. 1791. When any school officer is superseded by election or
otherwise, he shall immediately deliver to his successor in office, all
books, papers, and moneys pertaining to his office, taking a receipt
therefor; and every such officer who shall refuse to do so, or who shall
willfully mutilate or destroy any such books or papers, or any part
thereof, or shall misapply any moneys entrusted to him by virtue of
his office, shall be liable to the provisions of the general statutes for
the punishment of such oifense.
SEC. 1792. Nothing in this chapter shall be so construed as to give
the board of directors of a district township jurisdiction over any ter
ritory included within the limits of any independent district.
SEC. 1793. [Children residing in one district may attend school in
another in the same or adjoining county or township on such terms
as may be agreed upon by the respective boards of directors, but in
case no such agreement is made, they may attend school in any
adjoining district with the consent of the county superintendent of
the county where such pupil resides and the board of directors of said
adjoining district, when they reside nearer the school in said district,
and one and a half miles or more, by the nearest traveled highway,
from any school in their own.] The board of directors of the town
ship, in which such children reside, shall be notified in writing, and
the district in which they reside shall pay to the district in which they
attend school, the average tuition of said children per week, and an
average proportion of the contingent expenses of said district where
they attend school; and in case of refusal so to do, the secretary shall
file the account of tuition and contingent expenses, certified to by the
president of the board, with the county auditor of the county, in which
said children reside, and the said county auditor at the time of making
the next semi-annual apportionment thereafter, deduct the amount so
certified, from the sum apportioned to the district in which said chil
dren reside, and cause it to be paid over to the district in which they
have attended school."
SEC. 1794. Pupils who are actual residents of a district shall be
permitted to attend school in the same, regardless of the time when
they acquired such residence, whether before or after the enumeration,
or of the residence of their parents or guardians; but pupils who are
sojourning temporarily in one district, while their actual residence is
in another, and to whom the last preceding section is not applicable,
may attend school upon such terms as the board of directors may deem
just and equitable.
SEC. 1795. Pupils may attend school in any subdistrict of the dis
trict township in which they reside with the consent of the subdirector
of such subdistrict, and of the subdirector of the subdistrict in which
such pupils reside.
SEC. 1796. The board of directors shall, at their regular meeting in
September, or at any special meeting called thereafter for that pur
pose, divide their townships into subdistricts, such as justice, equity,
and the interests of the people require; and may make such alterations
of the boundaries of subdistricts heretofore formed, as may be deemed

"See District Township of IIor ton v. The District Township,

etc., 49 Iowa. 231.

CHAP. 9 . ]

SYSTEM O.F COMMON SCHOOLS.

necessary; and shall designate such subdistricts, and all subsequent
alterations, in a distinct and legible manner, upon a plat of the district
provided for that purpose; and shall cause a written description of the
same to be recorded in the district records, a copy of which shall be
delivered by the secretary to the county treasurer, and also to the
county auditor, who shall record the same in his office; provided, that
the boundaries of subdistricts shall conform to the lines of congres
sional divisions of land; and that the formation and alteration of subdistricts as contemplated in this section, shall not take effect until the
next sub-district election thereafter, at which election a subdirector
shall be elected for the new subdistrict/
SEO. 1797. I n cases where, by reason of streams or other natural
obstacles, any portion of the inhabitants of any school district cannot,
in the opinion of the county superintendent, with reasonable facility
enjoy the advantages of any school in their township, the said county
superintendent, with the consent of the board of directors of such
district as may be affected thereby, may attach such part of said town
ship to an adjoining township, and the order therefor shall be trans
mitted to the secretary of each district, and be by him recorded i n his
records, and the proper entry made on his plat of the district.""
SEC. 1798. [That in all cases where territory has been, or may be
set into an adjoining county or township, or attached t o any inde
pendent school district in any adjoining county or township, for school
purposes, such territory may be restored by the concurrence of the
respective board[s] of directors; but on the written application of twothirds of the electors residing upon the territory within such township
or independent district in which the school-house is not situated, the
said boards shall restore the territory to the district to which it geo
graphically belongs/]
SEC. 1799. The boundary lines of a civil township shall not be
changed by the board of supervisors of any county, so as to divide
any school district by changing the boundary lines thereof, except
when a majority of the voters of such district shall petition there
for; provided, however, that this shall not prevent the change of the
boundary lines of any civil township, when such change is made by
adopting the lines of congressional townships.
T

See note to section 1718, ante.

"The school law of this state contemplates
that school districts shall coincide in their
boundaries with civil townships. Section 1797
of the code, provides the only exception to this
rule. District Township of Union v. Inde
pendent District of Greene, 41 Iowa, 30.
N o such restriction rests upon the formation
of independent districts, which may be created
from two or more civil townships, or parts of the
same, situated in adjoining counties. Id.
x
This section provides for detaching territory
only when both townships are organized as dis
trict townships, and each is governed by a board
of directors whose jurisdiction extends over the
entire township. The Independent District of
Fairview v. Durland et al., 4-5 Iowa, 53.
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W h e r e str eams
o r o t h e r obsta
cles interfere.
C h . 142, § 16, 11
G. Â.

Restoration of
ter r itor y.
Substituted b y
c h . I l l , 18 Ct. A .

Township lines
cannot b e so
changed a s t o
divide d i s t r i c t .
C h . 122, l é G .
A.

An independent district, embracing territory
lying within the limits of two district townships,
cannot be deprived of its territory, save upon
the concurrent action of the boards of directors
of both the district townships; and when the
organization of one of the townships has been
abandoned, the territory lying within the limits
of the other cannot be restored to i t upon a vote
to that effect by two-thirds of the voters residing
within the township. Id.
Where a district township had been divided
into independent districts, a vote of the electors
re-districting the townships, did not have the
effect to destroy the legal existence of an inde
pendent district lying partly within the town
ship and partly within another, notwithstand
ing the directors of the latter had ordered the
territory belonging to it t o be restored. Id.
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( C H A P T E R 1 3 2 , L A W S OF 1 8 7 8 . )
ISSUANCE

OF B O N D S B Y SCHOOL DISTRICTS TO F U N D J U D G M E N T I N 
DEBTEDNESS.

Title.

AN ACT to enable school districts to issue bonds for the purpose of
funding judgment indebtedness now existing. [Additional to
Code, titleXII,chapter 9, "Of the system of common schools."]

Judgment i n 
debtedness now
existing.

S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That any school district against which judgments have been
rendered prior to the passage of this act, and which judgments remain
unsatisfied, may, for the purpose of paying off such judgments and
funding such judgment indebtedness, issue upon the resolution of the
board of directors of the district, the negotiable bonds of such district,
running not more than ten years, and bearing a rate of interest not
exceeding ten per centum per annum, payable semi-annually, which
bonds shall be signed by the president of the district, and counter
signed by the secretary, and shall not be disposed of for less than their
par value, nor for any other purpose than that provided for by this
act, and such bonds shall be binding and obligatory upon the district.
SEC. 2. I t shall be the duty of the board of directors of any dis
trict which shall issue bonds under this act, to provide for the pay
ment of the same by the levy of tax therefor, in addition to the other
taxes provided by law, and they are hereby required to levy such an
amount each year as shall be sufficient to meet the interest on such
bonds promptly as it accrues.
SEC. 3. The bonds issued under this act shall be in the name of
the district and in substantially the same form as is by law provided
for county bonds; shall be payable at the pleasure of the district;
shall be registered in the office of the county auditor; shall be num
bered consecutively and redeemed in the order of their issuance.
Approved, March 25,1878.

Bonds.

Payment of
bonds.

F o r m of bond
&c.

( C H A P T E R 5 1 , L A W S OF 1 8 8 0 . )
F U N D I N G JUDGMENT INDEBTEDNESS.
Title.

School district
or district
township m a y
issue bonds
u p o n resolution
of board of di
rectors.
Not m o r e t h a n
10 years, and
interest n o t t o
exceed 8 p e r
cent.
Sold a t p a r .

AN ACT to enable school districts or district townships to issue bonds
for the purpose of funding judgment indebtedness now existing.
[Additional to Code, titleXII,chapter 9: "Of the system of com
mon schools."]
S E C T I O N 1 . Be it enacted by the General Assembly of the State of
Iowa, That any school district or district township against which
judgments have been rendered prior to the passage of this act, and
which such judgments remain unsatisfied, may, for the purpose of
paying off such judgment indebtedness, issue negotiable bonds of such
district township, upon a resolution of the board of directors of the
district township, running not more than ten years, and bearing a
rate of interest not exceeding eight per cent per annum, payable semi
annually, which bonds shall be signed by the president of the district
and countersigned by the secretary, and shall not be disposed of for
less than their par value, nor for any other purpose than that provided

CHAP. 9.]

S Y S T E M O F COMMON SCHOOLS.

491

b y this act, and such bonds shall be binding and obligatory upon t h e
district township.
SEC. 2 . I t shall be t h e duty of t h e board of directors of any dis- B o a r d s OF aireotrict township which issues bonds under this act, t o provide f o r the t»™ «han p r o payment of t h e same by the levy of tax therefor, i n addition t o t h e bonds"1p a y g
other taxes provided by law, and they are hereby required t o levy
such a n amount each year as shall be sufficient t o meet the interest
on such bonds promptly as it accrues.
SEC. 3. T h e bonds issued under this act shall be i n t h e name of H o w issued*
t h e district township, and i n substantially t h e same form as is b y law
provided f o r county bonds; shall be payable a t t h e pleasure of t h e
district township; shall be registered i n t h e office of t h e county
auditor; shall be numbered consecutively and redeemed i n t h e order
of their issuance.
Approved. March 16, 1880.
INDEPENDENT DISTRICTS.

SEC. 1800. [ A n y city, town, or village containing n o t less t h a n
tw o hundred inhabitants within its limits, may be constituted a sepa^
rate school district; and territory contiguous t o such a city, town, or
village may be included with i t as a part of said separate district i n
t h e manner hereinafter provided. T h e village herein mentioned shall
be understood t o be a collection of inhabitants residing within t h e
limits of a town plat and n o t organized into a city or incorporated
town.]
SEC. 1801. A t t h e written request of any t e n legal voters residing
i n such city or town, t h e board of directors of t h e district township
shall establish t h e boundaries of t h e contemplated school district,
including such contiguous territory as may best subserve t h e conveni
ence of t h e people f o r school purposes, and shall give at least t e n days'
previous notice of t h e time and place of meeting of t h e electors resid
i n g i n said district, by posting written notices i n a t least five con
spicuous places therein; a t which meeting t h e said electors shall vote
by ballot f o r or against a separate organization.7
SEC. 1802. [Should a majority of votes be cast i n favor of such
separate organization, t h e board of directors of t h e district-township
shall give similar notice of a meeting of t h e electors f o r t h e election
of six directors. Two of these directors shall hold their office until
t h e first annual meeting after their election, and until their successors
are elected and qualified, two until t h e second, and t wo until t h e third
annual meeting thereafter, their respective terms of office t o be deter
mined b y lot. T h e six directors shall constitute a board of directors
f o r the district, and they shall, a t their first regular meeting i n each
year, elect a president f r o m their own number, and a t their meeting
on the third Monday of September i n each year a secretary [who may
y In the erection of an independent school dis
trict in a city, town, or the ' ' contiguous terri
tory " to be embraced in the new district need
not be confined to the same township i n which
the city or town is situated, but may embrace
territory in another township. Nor is it neces
sary that the boundaries should be fixed by the
concurrent action of the two townships. Inde
pendent School District of Granville v. Board
of Supervisors, etc., 25 Iowa. 305 To the same

Separate dis
tricts formed.
C h . 172, § 84, 9
G . Â.
C h . 28, § 1,12 G .
A.
C h . 8, § 1, 13 G .
A.
Substituted b y
Ch. 139, 18 G . A .

V ote of people.
C h . 73, § 1, U
G . A.

Organization of
independent
distr icts.
Substituted b y
c h . 27,15 G . A .
Secretary a n d
treasurer t o b e
c h o s e n i n Sep
tember.
Amended b y c h .
1*3, 18 G . A.

effect is District Township of Union v. Inde
pendent District of Greene, 41, Id., 30.
T h e extension of the limits of a city or t o w n
does not have the effect, to enlarge the school
district existing in such city or town, previous t o
such extension of its boundaries. The State v.
Independent School District No. 6; The State
v. Independent School District of Sunnyside et
al., 46 Id., 425.
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or may not be a member of the board, and treasurer who shall not be
a member of the board.] Provided, That i n all independent districts
having a population of less t h a n five hundred there shall be three
directors elected, who shall organize by electing a president from their
own number, also a secretary and treasurer who may or may not be
members of the board: And provided further, t h a t i n all indepen
dent districts already organized t h e terms of office of such directors as
may have been chosen previous to the taking effect of this section f o r
two or three years shall not be interfered with by its passage.]
SEC. 1803. Said meeting f o r the first election of directors shall
Meeting f o r .
C h . 172, § 87, 9 organize by appointing a president and secretary, who shall act as
a. A.
judges of t h e election and issue a certificate of election to the person
elected.
SEC. 1804. The organization of such independent district shall be
When organiza
tion of complet completed on or before the first day of August of the year i n which
e d : disposition
said organization is attempted, and when such organization is thus
of ta x e s .
C h . 142, § 11, 11 completed, all taxes levied by the board of directors of the district
G. A.
township of which the independent district formed a part in t h a t
year, shall be void so fax as the property within the limits of the in
dependent district is concerned; and t h e board of directors of such
independent district shall levy all necessary taxes for school purposes
as provided by law for t h a t year at a meeting called for that purpose,
a t any time before the third Monday of August of t h a t year, which
shall be certified to the board of supervisors on or before the first
Monday of September, and said board of supervisors shall levy said
tax at the time and i n t h e manner that school taxes are required to be
levied i n other districts.
SEC. 1805. I n case such district is formed of parts of two or more
When f o r m e d
of p a r t s of two
civil townships i n the same or adjoining counties, the duty of giving
townships.
C h . 172, § 88, 9 t h e notice shall devolve upon the board of directors of the township
G . A.
i n which a majority of t h e legal voters of the contemplated district
C h . 28, § % 12
G. A.
reside.
SEC. 1806. Said district may have as many schools, and be divided
N u m b e r of
schools i n .
O h . 172, § 89, 9 into such wards or other subdivisions f o r school purposes, as the board
G . A.
of directors may deem proper; and shall be governed by the laws
enacted f o r t h e regulation of district townships, so f a r as the same
may be applicable.
SEC. 1807. I t shall be lawful f o r the electors of any independent
School-house
tax voted f o r b y district, at the annual meeting of such district, to vote a tax, not ex
electors.
C h . 57,10 G . A. ceeding ten mills on the dollar i n any one year, on the taxable prop
erty of such district, as the meeting may deem sufficient for the pulp
ábase of grounds and the construction of t h e necessary school-houses
f o r the use of such independent district, and f o r t h e payment of any
debts contracted f o r the erection of such school-houses, and for pro
curing a library and apparatus for the use of the schools of such in
dependent district. 2
SEC. 1808. The annual meeting of all independent districts shall
Annual meet
ing.
be held on t h e second Monday in March f o r the transaction of the
C h . 8, § 5 , Vi G .
business of the district, and f o r the election by ballot of two directors,
A.
C h . 76, § 1 , 1 4 G . as the successors of the two whose term expires, who shall continue
A.
in office f o r three years; and the president, secretary, and one of the
directors then in office shall act as judges of the election, and shall
Secretary n o r
treasurer need
b e m e m b e r of
board of three*

• This section limits the amount of taxes to this amount is voici for such excess,
be levied, for the purposes mentioned therein, son v. Foster Bros., 43 Iowa, 48.
to one per cent per annum; a tax in excess of

McPher-
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issue certificates of election t o t h e persons elected f o r t h e ensuing
t e r m ; provided, t h a t i n all independent districts, having a population
of less t h a n five hundred, there shall be elected, annually, one director,
w h o shall continue i n office f o r three years. [ I n cases of a tie vote i n Amended by § 2,
t h e election of director, or directors, t h e secretary shall n o t i f y t h e m t o Took effectA"
appear a t t h e regular meeting of t h e board o n t h e t h i r d Monday i n March 26, mo.
March t o determine their election by lot before one or more members
of t h e board elected, and t h e certificate of election shall be given ac
cordingly. Should either party fail t o appear, or take p a r t i n t h e lot,
t h e secretary shall draw f o r h i m . ]
Seo. 1809. W h e n a n independent district h a s been formed o u t
of a civil township, or townships, as herein contemplated, t h e re
mainder of such township, or of each of such townships, as t h e case
may be, shall constitute a district township as provided i n section
seventeen hundred and thirteen of this chapter, a n d t h e boundaries
between such district township and independent district may be
changed, or t h e independent district abandoned a t a n y time, w i t h t h e
concurrence of their respective boards of directors.
Sec. 1810. I n case a n independent district embraces a p a r t or t h e whenindepenawhole of a civil township which has n o separate district township ^Le^whoie™
organization, u p o n t h e written application of two-thirds of t h e elec- towiiship.
tors residing u p o n t h e territory of such independent district and Q ^ 2 5 . «2 > u
within such civil township t o t h e board of directors, t h e y shall set off
such territory, whether provided with school-houses or not, t o be or
ganized as a district township i n t h e manner provided f o r such organ
ization when a ne w civil township is formed.
S e c . 1 8 1 1 . Independent districts located contiguous t o each other, Districts m a y
may unite and f o r m one and t h e same independent district, i n t h e «nite: manner
manner following: A t t h e written request of a n y t e n legal voters c¿. s, § 2,130.
residing i n each of said independent districts, their respective boards A"
of directors shall require their secretaries t o give a t least t e n days'
notice of the time and place f o r a meeting of t h e electors residing i n
such districts, b y posting written notices i n a t least five public places
i n each of said districts, a t which meetings t h e said electors shall vote
b y ballot f o r or against a consolidated organization of said indepen
dent districts; and if a majority of t h e votes cast a t t h e election i n
each district, shall be i n favor of uniting said districts, t h e n t h e sec
retaries shall give similar notice of a meeting of t h e electors as pro
vided f o r by t h e law f o r t h e organization of independent districts.
T h e independent district t h u s consolidated shall b e completed, and its
directors governed b y t h e same provisions of t h e law which apply t o
other independent districts.
Sec. 1812. W h e r e , under t h e school laws of t h e state heretofore i n SCHOOL de
force f o r t h e convenience and accommodation of t h e people, school two'co'Sufe!?
districts where formed of portions of two counties of territory lying
contiguous t o each other, a t t h e written request of five legal voters ent district,
residing i n portions of said territory i n each county, t h e board of ch. 137,1*0. a.
directors of t h e district township t o which such territory belongs,
having a majority of t h e legal voters, shall fix t h e boundaries of a n
independent school district composed of such sections of land, or por
tions thereof, as m a y b e described i n t h e petition therefor, and shall
give a t least t e n days' notice of t h e submission of t h e question of t h e
formation of said independent district, a t a special election f o r said
purpose, specifying t h e boundaries of t h e district, t h e time and place
of t h e meeting of t h e electors f o r such election, a t which meeting t h e
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electors in the contemplated district shall vote by ballot for or against
the separate organization. Should a majority of the votes be cast in
favor of such separate organization, the said board of directors shall
proceed by ballot to elect officers in the manner provided by law, and
organize such independent district. 4
SEC. 1813. The boards of directors of the several independent
school districts are hereby required to publish, two weeks before the
annual school election in such district, by publication in one or more
newspapers, if any are published in such district, or by posting u p in
writing in not less than three conspicuous places in such independent
district, a detailed and specific statement of the receipts and disburse
ments of all funds expended for school and building purposes for the
year preceding such annual election. And the said boards of directors
shall also, at the same time, publish in detail an estimate of the several
amounts which, in the judgment of such board, are necessary to main
tain the schools in such district for the next succeeding school year;
and failure to comply with the provisions of this section shall make
each director liable to a penalty of ten dollars.
SEC. 1814. Township districts may be consolidated and organized
as independent districts, in the following manner: Whenever the
board of directors of any existing district township shall deem the
same advisable, and also whenever requested to do so by a petition
signed by one-third of the voters of the district township, the board
shall submit to the voters of said district township, at a regular elec
tion, or one called for the purpose, the question of consolidation, at
which election the voters of the district township shall vote for or
against consolidation. If a majority of votes shall be in favor of such
consolidated organization, such district township shall organize on the
second Monday of March following as an independent district; pro
vided, that in townships which have been divided into independent
districts, the duties in this section devolving on the board of directors
shall be performed by the trustees of the township to whom the peti
tion shall in such cases be addressed; and provided further, that
nothing in this section shall be construed to affect independent dis
tricts composed wholly or mainly of cities or incorporated towns.
Independent districts may in like manner change their boundaries so
as to form any number of districts less than the number of districts
existing at the time such change is asked for, and such changes shall
be specified in the notices for a vote thereon.b
SEC. 1815. [The independent districts of a civil township may
be constituted a district township in the manner hereinafter pro
vided.]

"This section applies to the single case
where under the laws heretofore in force, school
districts were formed of portions of two counties,
and provides that steps may be taken for the
organization of an independent district, upon
the written request of five legal voters residing
in portions of the territory in each county. The
only thing that can be inferred from this section
is that when these conditions exist the inde
pendent district must be formed in the manner
in this section prescribed. It contains no ex
press or implied provision that no independent
district shall be formed of parts of two counties,

except when these conditions exist. Per DAY,
J., vu District Township of Union v. Independent
District of Greene, 41 Iowa, 30.
b
The object and purpose of section 1814 is
two fold only. 1. To consolidate a district
township when it has been divided into subdistricts, and organize the whole township as an
independent district. 2. Where a township
has been organized into independent districts,
to consolidate the latter 'as an independent dis
trict' embracing the whole township.
Per
S EEVERS, CH. J , in The Independent District
of Fairview v. Durland, 45 Iowa, 53.
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SEC. 1816. [At the written request of one-third of the legal voters Question of
residing in any civil township, which is divided into independent dissubmit?'
tricts, the township trustees shall call a meeting of the qualified ted to electors,
electors of such civil township at the usual place of holding the Same*
township election, by giving at least ten days' notice thereof, by post
ing three written notices in each independent district in the township,
and by publication in a newspaper, if one be published in such town
ship, at which meeting the said electors shall vote by ballot for or
against a district township organization.]
SEC. 1 8 1 7 . [If a majority of the votes cast at such election be in WHEN dist. Pt .
is
favor of such district township organization, each independent district
shall become a subdistrict of the district township, and shall organize same.
as such subdistrict, on the first Monday in March following, by the
election of a subdirector.]
SEC. 1818. [Each subdistrict so formed shall hold a meeting on the ELECTION of subfirst Monday in March for the election of a sub-director, five days'
notice of which meeting shall be given by the secretary of the old
independent district, by posting written notices in three public places
in each district, which notices shall state the hour and place of
meeting.]
SEC. 1819. [District townships organized under the provisions of Government of
the preceding four sections shall be governed and treated in all gameî°WIlshlps'
respects as other district townships; provided, that nothing in this
act shall be construed to affect independent districts composed wholly
or mainly of cities or incorporated towns.]
SEC. 1820. [When any district township is organized under the Meeting of
of dlreo
provisions of the preceding five sections, the subdirectors shall organize
"
as a board of directors, on the third Monday in March, and make an same,
equitable settlement of the then existing assets and liabilities of the
several independent districts.]
(CHAPTER 1 3 1 , LAWS OF 1 8 8 0 . )
SUBDIVISION OF INDEPENDENT SCHOOL DISTRICTS.

As ACT repealing section 1, chapter 133, of the acts of the seventeenth Titie.
general assembly, and enacting a substitute therefor.
SECTION* 1 . Be it enacted by the General Assembly of the State of
Iowa, That section 1, chapter 133, of the acts of the seventeenth
general assembly be and the same is hereby repealed, and the follow
ing enacted as a substitute therefor:
DEC. 1. That any independent school district, organized under any Districts pm
ay be
art
of the laws of this state, may subdivide, for the purpose of forming
two or more independent school districts, or have territory detached
to be annexed with other territory in the formation of independent
district or districts, and it shall be the duty of the board of directors B o a r d of alrei>
of said independent district to establish the boundaries of the districts
íhal',,e8j,ab"
oun
es
so formed, the districts so formed not to contain less than four gov"
ernment sections of land each. This limitation shall not apply when,
by reason of a river, or other obstacle, a considerable number of pupils
will be accommodated by the formation of a district containing less
than four sections, or where there is a city, town, or village within than four secsaid territory, of not less than one hundred inhabitants, and in such tionscases the independent districts so formed shall not contain less than
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two government sections of land, such subdivision to be affected
[effected] in the manner provided for in sections 2, 3, and 4 of this
chapter; provided, that where either of the districts so proposed to be
formed contains less than four government sections it shall require a
majority of the votes of each of the proposed districts to authorize
such subdivision.
(Took effect by publication in newspapers, April 2,1880.)
(CHAPTER 1 3 3 , L A W S OF 1 8 7 8 . )
SUBDIVISION- OF INDEPENDENT SCHOOL DISTICTS.

. Title.

to provide for the subdivision of independent school districts.
[Additional to code, title XII, chapter 9: "Of the system of com
mon schools.'1]

A N ACT

SECTION 1. Be it enacted by the General Assembly of the State of
aSSheaorpart I ° w a i That any independent school district organized under the proEepeaied B
Y ch. visions of chapter 73 of the acts of the fourteenth general assembly
131, is
E subdivided for the purpose of forming two or more independ
MAY B
ante,
p. a.
495.A.,
ent school districts, or have territory detached to be annexed with
other territory in the formation of independent district or districts,
the district so formed not t o contain less than four government sec
tions of land each, such division to be effected in the manner herein
after provided.
SEC. 2. A t the written request of one-third of the legal voters
Election :
manner of.
residing in any independent school district, the board of directors of
said independent district shall call a meeting of the qualified electors
For deciding
of the independent district, at the usual place of holding their meet
question of
ing, by giving at least ten days' notice thereof by posting three notices
division.
in the independent district sought to be divided, and by publication
in a newspaper, if one be published in the independent district, at
which meeting the electors shall vote by ballot for or against such
subdivision.
SEC. 3. Should a majority of the votes be cast in favor of such
Election of
directors
in
new
districts
subdivision,
the board or boards of directors shall call a meeting in
ne
r
' each independent district so subdivided or formed as aforesaid, for the
purpose of electing by ballot three directors, who shall hold their
Terms of office, offices one, two and three years respectively, the length of their
respective terms to be determined by lot; and but one director shall
be chosen annually thereafter, who shall hold his office for three
years.
N min8 of Bdis- SEC. 4. A t the meeting of the electors of each independent school
trfot. ° " district, as provided in the last section, they shall also determine by
ballot the name to be given to their district, and each independent
district, when so organized, shall be a body corporate, and the name
so chosen shall be its corporate name; provided, that the board of
directors of any district organized under the provisions of this act
chiui'Vname
may change its name if any other district in the township shall have
c ange
. gjjQggjj the same name.
SEC. 5. Independent districts organized under the provisions of
How governed.
g 0 y e r n e d by the laws relating to independent districts.
ac^.
Approved, March 25,18t8.
DISTRICT MAY BE
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( C H A P T E R 8 , L A W S OF 1 8 8 0 . )
I N D E P E N D E N T SCHOOL DISTRICTS.

AN ACT to amend the law governing the election of directors and the Titie.
powers of boards of directors of independent school districts:
[Amendatory of Code, title XII, chapter 9.]
SECTION 1 .
Be it enacted by the General Assembly of the State of Divide into
preIowa, That in independent school districts having a population of not election
cints.
less than fifteen thousand inhabitants shall be divided into not less
than three, nor more than six, election precincts, in each of which a
poll shall be held at a convenient place, to be appointed by the board
of directors for the reception of the ballots of the electors residing in
such precinct at said election.
SEC. 2. The board of directors shall provide for the submission of Submission of
to
all questions relating to the powers reserved to the electors, under sec questions
voters.
tion 1807 of the code, which questions shall be decided by ballot,
returns to be made on questions submitted as hereinafter provided.
SEC. 3. A register of the electors residing i n each precinct shall be Election regis
prepared by the board of directors from the register of the electors t e r .
for [of] any city, town, or township, which is in whole or i n part
included within such independent school district, and for that purpose
a copy of such register of electors shall be furnished by the clerk of
each such city, town, or township to the board of directors. Said
board shall in each year before the annual election for directors revise
and correct such school election registers by comparison thereof with
the last register of elections for such cities, towns, and townships.
And the register provided for by this section shall have the same force
and effect at elections held under this act and in respect to the recep
tion of votes at said elections as the register of elections has by law at
general elections.
SEC. 4. Notice of every election under this act shall be given in Notices of elec
each district in which the same is to be held by the secretary thereof tions.
by posting u p the same in three public places in said district and by
publication in a newspaper published therein for two weeks preceding
such election. Such notice shall also state the respective elective
[election] precincts, and the polling place in each precinct.
SEC. 5. The board of directors shall appoint one of their own Who t o act a s
u d g e s of elec
number and another elector of the district to act as judges of election, jtion»
and a clerk for each polling place who shall be sworn as provided by
section 609 of the code in case of general elections. The polls shall be
opened from 9 o'clock A. M. to 6 o'clock p. M. If either of the judges, or
clerk, fail to attend, his place may be filled by the others, by appointing
an elector attending in his place, and if all fail to attend in time, or
refuse to serve or be sworn, the electors present shall choose two judges
and a clerk from the electors attending. A ballot-box and the necessary
poll-book shall be provided by the board of directors for each precinct,
and the election shall be conducted in the same manner, and under the
same rules and regulations, so far as applicable, as or [are] provided by
chapter 3 of title 5, of the code for general elections.
SEC. 6. The judges of election and clerk in each precinct shall can Canvass of
and re
vass the vote therein, and shall as soon as possible make out, sign, and votes,
turns.
return to the secretary of the district a certificate showing the whole
number of votes cast in such precinct, and the number of votes in
32
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favor of each person voted for, and questions submitted. The board
of directors shall meet on the next Monday after the election and can
vass the returns, and ascertain the result of the election, the whole
number of votes cast, and the number in favor of each person voted
for shall be entered i n their record, and the persons respectively receiv
ing the highest two numbers of votes shall be declared elected, and all
questions submitted receiving a majority of votes cast shall be recorded
as carried. The secretary shall issue to each person so elected a cer
tificate of his election.
SEC. 7. All acts and parts of acts inconsistent with this act are
hereby repealed.
M A Y I S S U E BONDS.

Power given t o
borrow money
and issue
bonds : limit to.
Ch. 98, § 1,
12 Ô . A.
Amended b y
ch. 121,16 G . A.

Question t o b e
submitted t o
electors.
Same, § 2.

SEC. 1821. Independent school districts shall have the power and
authority to borrow money for the purpose of [redeeming outstanding
bonds and,] erecting and completing school-houses, by issuing nego
tiable bonds of the independent district, to run any period not exceed
ing ten years, drawing a rate of interest not to exceed ten per centum
per annum, which interest may be paid semi-annually; which said
indebtedness shall be binding and obligatory on the independent dis
trict for the use of which said loan shall be made; but no district shall
permit a greater outstanding indebtedness than an amount equal to
live per centum of the last assessed value of the property of the district. 0
SEC. 1822. The directors of the independent district may submit to
the voters of their district at the annual or a special meeting, the
question of issuing bonds as contemplated by the preceding section,
giving the same notice of such meeting as is now required by law to
be given for the election of officers of such districts, and the amount

c
The powers of a municipal corporation (an
independent school district being such), are cre
ated only by positive statute, and any act done
in the exercise of a power not thus created is
void. McPherson v. Fister, 43 Iowa, 48.
The attempted exercise of powers not con
ferred is equally illegal with the exercise of pro
hibited power. Id.
That part of the indebtedness contracted by a
municipal corporation for a certain purpose is
within the constitutional limit, will not legal
ize that portion of it which is in excess of such
limit. Id.
I n the absence of the power to issue munici
pal bonds, no subsequent transfer of the bonds
will give them effect, and they are void even in
the hands of bona fide holders. Id .
That the tax payers of a municipal corpora
tion have stood by in silence and permitted the
bonds to be issued, does not estop them to object
to their legality in the hands of an innocent
holder, nor will the assent of all of the people
of such corporation thereto make the debt valid,
the contract creating the debt being ultra vires. id.
Purchasers of the bonds of a municipal corpo
ration are charged with knowledge that the
corporation has only express and limited pow
ers, and are bound a t their peril to ascertain
whether the bonds have been issued in compli
ance with law. Id.
The constitutional restriction upon the cre

ating of indebtedness does not operate upon the
municipal authorities, as agents of the corpora
tion, but upon the corporation itself, as principal,
and therefore the latter cannot be bound by an
act of its agents creating such indebtedness. Id.
That a municipal corporation has authority to
issue negotiable paper will not authorize the
presumption that bonds issued upon indebted
ness in excess of the constitutional limitation
were issued upon the requisite authority. Id.
The holder of such bonds takes them with
notice of their infonnalities ; and subsequent
acts of the corporation will not estop it to
deny their validity. Id.
Nor where bonds were issued in excess of con
stitutional authority and were therefore void,
will the fact that the corporation received the
value of such bonds entitle the holder to recover
the amount paid therefor. Id.
Where the corporation has issued bonds to
evidence an indebtness in excess of the consti
tutional limit, the bonds are valid to the extent
and within such limit, and invalid beyond such
limit. Id.
So also, a tax levied to pay the principal and
interest of municipal bonds is valid so far as it
is within the municipal power, and beyond that
is invalid. Id.
These rulings were made in a case where
bonds were issued by an independent school dis
trict, many of which were found to have been
issued without authority of law. [Eu.l
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proposed to be raised by the sale of such bonds; which question shall
be voted upon by the electors, and if a majority of all the votes cast
on that question be in favor of such loan, then said board shall issue
bonds to the amount voted, in denominations of not less than twentyfive dollars, nor exceeding one thousand dollars, due not more than
ten years after date, and payable at the pleasure of the district at any
time before due; which said bonds shall be given i n the name of the
independent district issuing them, and shall be signed by the president
of the board ("and attested by the secretary] and delivered to the treas- A m e n d m e n t b
urer, taking his receipt therefor, who shall negotiate said bonds at not C™59, isa. A.Y
less than their par value, and countersign the same when negotiated.
The treasurer shall stand charged upon his official bond with all bonds
that may be delivered to him; but any bond or bonds not negotiated
may be returned by him to the board.
SEC. 1823. If the electors of an independent school district which T a x f o r voted
has issued bonds, shall, at the annual meeting in March for any year, by directors u
fail to vote sufficient school-house tax to raise a sum equal to the ch?98,S|fM2 o.
interest on the outstanding bonds which will accrue during the then Acoming year, and such proportionate portion of the principal as will
liquidate and pay off said bonds at maturity, then i t shall be lawful
for the board of such district to vote a sufficient rate on the taxable
property of the district to pay such interest, and such portion of the
principal as will pay said bonds in full by the time of their maturity,
and shall cause the same to be certified and collected the same as other
school taxes.
SEC. 1824. All school orders shall draw lawful interest after having orders to bear
been presented to the treasurer of the district and not paid for want gaal^ü'^tere0te
of funds, which fact shall be indorsed upon the order by the treasurer.
'
(CHAPTER 1 3 2 , L A W S OF 1 8 8 0 . )
TO

AUTHORIZE

FUNDING

OUTSTANDING BONDED
SCHOOL DISTRICTS.

INDEBTEDNESS

OF

AN ACT to authorize independent school districts or district townships xitie.
to f u n d their outstanding bonded indebtedness and to provide for
the payment of the same.
SECTION 1 . Be it enacted by the General Assembly of the State of 8ohool DI8TRIOTA
Iowa, That any independent school district or district township now may°refund
or hereafter having a bonded indebtedness outstanding is hereby edues^atnot^'
authorized to issue negotiable bonds at any rate of interest not exceed- exceed 7 per
ing seven per cent per annum, payable semi-annually, for the purpose ^ 1 "'
of funding said indebtedness; said bonds to be issued upon a resolu
tion of the board of directors of said district; provided, that said res- proviso,
olution shall not be valid unless adopted by a two-thirds vote of said
directors.
SEC. 2. The treasurer of such district is hereby authorized to sell Treasurer to
the bonds provided for in this act, at not less than their par value, and 86)1 bonds at
apply the proceeds thereof to the payment of the outstanding bonded par"
indebtedness of the district, or he may exchange such bonds for out
standing bonds, par for par; but the bonds hereby authorized shall be Bondsissued
issued for no other purpose than the funding of outstanding bonded for no other
indebtedness. The actual cost of the engraving and printing of such puri>0Be'
bonds to be paid for out of the contingent fund of such district.

500
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SEC. 3. Said bonds shall r u n not more than ten years, and be pay
able at the pleasure of the district after five years from the date of
their issue; provided, that in order to stop interest on them, the
treasurer shall give the owner of said bonds ninety days' written notice
of the readiness of the district to pay, and the amount it desires to
pay; said notice to be directed to the postoffice address of the owner
of the bonds; provided, further, that the treasurer shall keep a record
of the parties to whom he sells the bonds, and their postoffice address,
and notice sent to the address as shown by said record shall be suffi
cient.
SEC. 4. Said bonds shall be in denominations of not less than one
hundred dollars, and not more than one thousand dollars; and said
bonds shall be given in the name of the independent district or dis
trict township, and signed by the president and countersigned by the
secretary thereof; and the principal and interest may be made payable
wherever the board of directors may by resolution determine.
SEC. 5. When said bonds are delivered to the treasurer to be nego
tiated, the president shall take his receipt therefor, and the treasurer
shall stand charged on his official bond with the amount of the bonds
so delivered to him.
SEC. 6. The tax for the payment of the principal and interest of
said bonds shall be raised as provided in section 1823, chapter 9, title
X I I of the code; 'provided, that if the district shall fail or neglect to
so levy said tax, the board of supervisors of the county in which said
district is located shall, upon application of the owner of said bonds,
levy said tax.
SEC. 7. All acts and parts of acts in conflict with this act are
hereby repealed.
(Took effect by publication i n newspapers April 4,1880.)
(CHAPTER6 4 ,L A W SO F 1874.)

I N D U S T R I A L E X H I B I T I O N ' SI N S C H O O L S .

Title.
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Pupils t o ex
plain.

AN ACT to establish and maintain industrial expositions in public
schools of the state. [Additional to code, title XII, chapter 9:
" Of the system of common schools."]
SECTION 1 .
Be it enacted by the General Assembly of the State of
Iowa, That it shall be the duty of the board of directors of independ
ent school districts, and the subdirector of each subdistrict, if they
should deem it expedient, under the direction of the county superin
tendent, to introduce and maintain an industrial exposition in connec
tion with each school under their control within this state.
SEC. 2. That these expositions shall consist of useful articles made
by the pupils, such as samples of sewing, and cooking of all kinds,
knitting, crocheting and drawing, iron and wood work of all kinds,
from a plain box or horse-shoe to a house or steam engine in minia
ture; also, all other useful articles known to the industrial world, or
that may be invented by the pupils in connection with farm and gar
den products in their season, that are the results of their own toil.
SEC. 3. That the pupils be required to explain the use and method
of their work, and kind and process of culture [of] farm and garden
products.

CHAP. 10.]

SCHOOLS-HOUSE SITES.

501

SEC. 4. That the parents
and friends
of the pupils be allowed and Presence
O
F
L L
•i
-i.»
parents and
requested to be present at said exposition.
friends.
SEC. 5. That ornamental work shall be encouraged when accom- ornamental
work
panied by something useful made by the same pupil.
"
SEC. 6 . That these expositions be held in the school-room upon a J^OOIM'OMS;
school-day as often as once a term, and not oftener than once a month, how often.
Approved March 2 1 , 1 8 7 4 .

CHAPTER 10.
OF SCHOOL-HOUSE SITES.
SECTION 1 8 2 5 . I t shall be lawful for any district township, or Districts may
real estat0
independent district, to take and hold under the provisions contained
in this chapter, so much real estate as may be necessary for the loca- cu." us, § i, i3
tion and construction of a school-house and convenient use of the G ' A "
school; provided, that the real estate so taken, otherwise than by the
consent of the owner or owners, shall not exceed one acre.
SEC. 1 8 2 6 . The site so taken must be on some public highway, at site of.
least forty rods from any residence, the owner whereof objects to its Samebeing placed nearer, and not in any orchard, garden or public park.
But this section shall not apply to any incorporated town.
SEC. 1827. If the owner of any such real estate refuse or neglect May condemn.
to grant the site on his premises, or if such owner cannot be found, Same> S3the county superintendent of the county in which said real estate may
be situated, shall, upon application of either party, appoint three dis- ^¿ent to1#^"
interested persons of said county, unless a smaller number is agreed point approisupon by the parties, who shall, after taking an oath to faithfully and 6r"t'h
impartially discharge the duties imposed on them by this chapter, ° a t of '
inspect said real estate and assess the damages which said owner will
sustain by appropriation of his land for the use of said house and
school; said county superintendent giving to the owner of such real
estate, the same notice as is required for the commencement of a suit
at law in the district court, oï the time of such assessment of damage, T o assess aamand make a report in writing to the county superintendent of said ae(acounty, giving the amount of damages, description of land, and exact
location, who shall file and preserve the same in his office. If said Notlce to owner,
board shall, at any time before they enter upon said land for the pur
pose of building said house, deposit with the county treasurer for the
use of said owner, the sum so assessed as aforesaid, they shall be thereby
authorized to build said house, and maintain the right to said prem
ises; provided, that either party may have the right to appeal from
such assessment of damages to the circuit court of the county where
such real estate is situated, within twenty days after receiving notice
that such assessment is made, which appeal shall be final; but such
appeal shall not delay the prosecution of work upon said house, if said Deposit of sum
board shall pay, or deposit with the county treasurer, the amount so assessed,
assessed by such appraisers, and in no ease shall said board be liable
for costs on appeal, unless the owner of said real estate shall be Appeal,
adjudged a greater amount of damages than was awarded by said

«
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appraisers. The board shall in all cases pay costs of the first assess
ment. 4
SEC. 1828. T h e title acquired by said school districts in and to
said real property, shall be for school purposes only, and in case the
same should cease to be used f o r said purpose f o r the space of two
years, t h e n the title shall revert to t h e owner of the fee, upon the
repayment by him of the principal amount paid f o r said land by said
districts, without interest, together with the value of any improve
ments thereon erected by said districts; provided, t h a t during the
time said site is used f o r school purposes, t h e owners of the fee shall
n o t injure or remove the timber standing and growing thereon.

C H A P T E R 11.
OF APPEALS.

SECTION 1829. Any person aggrieved by any decision or order of
the district board of directors, in matter of law or of fact, may, within
thirty days after the rendition of such decision, or the making of such
order, appeal therefrom to the county superintendent of the proper
county. e
SEC. 1830. The basis of the proceeding shall be an affidavit, filed
Basis o f .
R. § 2184.
by the party aggrieved with the county superintendent, within the
time f o r taking t h e appeal.
SEC. 1831. The affidavit shall set f o r t h the errors complained of in
Errors stated.
R. § 211*5.
a plain and concise manner.
SEC. 1832. The county superintendent shall, within five days after
Stroerin tendent
suc
u ° ° o / d i s8tn
tricth affidavit in his office, notify the secretary of the
duty of. ° ' proper district, in writing, of the taking of such appeal. And the
B. §2136.
latter shall, within ten days after being thus notified, file in the office
of the county superintendent a complete transcript of the record and
proceedings relating to the decision complained of, which transcript
shall be certified to be correct by the secretary.
Parties notified.
SEC. 1 8 3 3 . After the filing of the transcript aforesaid in his office,
R. ; 2187.
he shall notify in writing all persons adversely interested of the time
and place where the matter of the appeal will be heard by him.

T o county su
perintendent.
R . § 3183.

d
The holder of a certificate of tax sale is enti
tled to notice of proceedings t o condemn the
land embraced in his certificate for a schoolhouse site, and he cannot be deprived of his
interest without compensation therefor; and a
notice by publication to the holder of the legal
title, and all other persons interested, is not suf
ficient t o charge the holder of the tax certificate
with notice. Cochran v. The Independent Dis
trict, etc., 50 Iowa, 663.

• A district school board has the power to
change the established site of a school-house
and remove the building to the new site; and
where the board, in ordering such change, does
not exceed its jurisdiction, nor otherwise act
illegally, a court of equity will not interfere
with its action nor restrain its proceedings
thereunder. The remedy for unwise or inexpe

dient action in such case, is by appeal to the
county superintendent. Vance et al. v. The
District Township of Wilton, 23 Iowa, 408.
A party aggrieved by the action of a board of
school directors having an adequate remedy by
appeal to the county superintendent, and from
thence to the state superintendent, is not enti
tled to the writ of mandamus.
Marshall v.
Sloan et al., 35 Id., 445.
A n appeal will lie from the decision of the
board of directors to the county superintendent,
whose decision, although not in the nature of a
judgment upon which process could issue for
the collection of the sum awarded, i t would be
a decision binding upon the parties and may be
enforced by action. Independent District of
Lowell v. Independent District of Duser, 45 Id.,
391.

t
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SEC. 1834. A t the time thus fixed for hearing, he shall hear testi
mony for either party, and for that purpose may administer oaths if
necessary, and he shall make such decision as may be just and equita
ble, which shall be final, unless appealed from as hereinafter provided.
SEC. 1835. A n appeal may be taken from the decision of the county
superintendent, to the superintendent of public instruction in the
same manner as provided in this chapter for taking appeals from the
district board to the county superintendent, as nearly as applicable,
except that he shall give thirty days' notice of the appeal to the
county superintendent, and the like notice shall be given the adverse
party. And the decision when made shall be final.'
SEC. 1836. Nothing in this chapter shall be so construed as to
authorize either the county or state superintendent to render a judg
ment for money, neither shall they be allowed any other compensa
tion tL'in is now allowed by law. All necessary postage must first be
paid by the party aggrieved.

Hearing take
t e s t i m o n y : ad
minister oath3.
R . § 2138.
A p p e a lt o s u 
perintendent of
public instruc
tion : notice o f .
B . § 2139.

N o moneyjudg
m e n t rendered:
postage.
E . § 2140.

CHAPTER 12.
OJ? THE SCHOOL FUND.
SECTION 1837. The following are hereby declared to be and re
main perpetual funds for common school purposes, the interest of
which only can be appropriated:
1. The five per cent upon the net proceeds of the public lands in
the state of Iowa;
2. The proceeds of the sales of the five hundred thousand acres of
land which were granted to the state of Iowa under the eighth section
of the act of congress, passed September fourth, A. D. 1841, entitled,
"an act to appropriate the proceeds of all sales of public lands, and to
grant preemption rights";
3. The proceeds of all sales of intestate estates which escheat to
the state;
4. The proceeds of the sales of the sixteenth section in each town
ship, or lands selected in lieu thereof.
SEC. 1838. The following are declared to be and remain temporary
funds for common school purposes, to be received and appropriated
annually in the same manner as the annual interest of the perpetual
fund:
1. All forfeitures of ten per cent which are authorized to be made
for the benefit of the school fund;
2. The proceeds of all fines collected for violations of the penal
laws;
3. The proceeds of all fines collected for the non-performance of
military duty;
4. The proceeds of the sales of lost goods and estrays.
' I f a party who has appealed to the county intendent of public instruction.
superintendent is aggrieved by his decision, the Sloan, et al., 35 Iowa, 445, 448.
appellant may a,gain appeal to the state super-

Permanent
f u n d : what
constitutes.
B . § 1962,

Temporary: ap
propriated a n 
nually.
R . § 1963.

Marshall

v.

504
Five p e r cent
f u n d payable t o
state treasurer.
R . § 1964.

P a r t of perman
ent f u n d made
payable t o coun
t y treasurer.
R . § 1965.

Same a s t o tem
porary f u n d .
R . § 1966.

Auditor t o
audit losses o f .
Ch. 134, § 3, 10
G . À.

T o issue bonds
when same
amounts t o one
thousand dol
lars.
Same, § 2.

T o keep account
with different
funds.
E . § 1969.
Notify county
auditor of ap
portionment.

Deficiency.

Excess.

SCHOOL F U N D .

[TITLE X I I .

SEC. 1839. T h e five per centum of t h e net proceeds of all sales of
t h e public lands is hereby made payable t o the state treasurer, and t h e
state auditor shall apportion t h e same among t h e several counties,
taking into consideration t h e amount of the permanent school f u n d
already i n possession of and steadily loaned i n said counties.
SEC. 1840. Those portions of t h e permanent school f u n d enumer
ated i n t h e second and f o u r t h subdivisions of section eighteen h u n 
dred and thirty-seven of this chapter, are hereby made payable t o t h e
county treasurer of the county i n which t h e lands sold are situated,
and t h e proceeds of subdivision third of said section t o the treasurer
of the county where said escheated estates are.
SEC. 1841. T h e temporary f u n d s enumerated i n section eighteen
hundred and thirty-eight of this chapter, are hereby made payable t o
t h e county treasurers of t h e several counties i n which they arise re
spectively, and shall be accounted f o r t o t h e board of supervisors, who
shall apportion t h e same among t h e several school districts of said
county as provided by law.
SEC. 1842. T h e auditor is required t o audit all losses t o the school
f u n d as provided i n section three of article seven of the constitution;
and, f o r this purpose, he shall prescribe such regulations for t h e con
duct of officers having such f u n d s in charge as he shall deem neces
sary t o ascertain such losses.
SEC. 1843. Whenever any amount, n o t less t h a n one thousand
dollars, is audited i n favor of t h e permanent school f u n d for losses of
t h e same, whereby the state becomes indebted t o said fund, the state
auditor shall issue the bond or bonds of t h e state i n favor of said f u n d ,
bearing interest a t the rate of eight per cent, payable semi-annually,
on t h e first day of January and J u l y after t h e issuing of the same,
and t h e amount required t o pay the interest on said bonds, as t h e
same becomes due, is hereby appropriated out of any revenue i n t h e
state treasury.
SEC. 1844. T h e state auditor shall keep the school f u n d accounts
i n books provided f o r t h a t purpose, separate and distinct f r o m t h e
revenue books, and immediately after making t h e apportionment
required by section sixty-six of chapter three of title two, h e shall
notify the auditor of each county of the sum t o which his county is
entitled by said apportionment, and i n those cases where the counties
have less of such interest t h a n they are entitled t o by apportionment,
he shall, by such notice, authorize the treasurer of each of such coun
ties t o transfer t h e amount of such deficiency f r o m the state revenue
i n his hands t o such interest f u n d , and said notice shall be filed by t h e
treasurer and be his proper voucher t o t h e state f o r t h e amount of
said revenue so transferred. A n d i n those cases where the counties
have a n excess of such interest over the amount apportioned t o each,
such notice shall authorize t h e county treasurer t o transfer such ex
cess f r o m t h e interest f u n d , and such excess so transferred shall be
paid into t h e state treasury as revenue.
S A L E OF L A N D S .

Supervisors t o
authorize town
ship trustees t o
sell sixteenth
section.
R . § 1970.

SEC. 1845. T h e board of supervisors may, at such time as t h e y
deem best, authorize the trustees of any township where t h e sixteenth
section, or land selected i n lieu thereof, has not been sold, to lay out
t h e same i n such tracts as in their judgment will be f o r the best inter
ests of the school fund, conforming, as f a r as the interests of said
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fund will permit, to the legal subdivisions of the United States sur
veys; and they shall appraise each tract at what they believe to be its
true value, and certify to the said board of supervisors the divisions
and appraisements made by them ; said division and appraisement shall
be approved or disapproved by said board at their first meeting after
such report, and in case they disapprove the same, they may at once
order another division and appraisement, should they deem it best.
Where the board of supervisors approve, the county auditor shall
make and keep a record of such division, appraisement, and approval.
SEO. 1846. Whenever the board of supervisors shall offer for sale
the sixteenth section, or lands selected in lieu thereof, or any portion
of the same, or any part of the five hundred thousand acre grant, the
county auditor shall give at least forty days' notice by written or
printed notices posted in five public places in the county, two of which
shall be in the township in which the land to be sold is situated; and
also to publish a notice of said sale for four weeks preceding the
same, in a newspaper should one be published in the county; if there
is none published in said county, then in some newspaper authorized
by the board of supervisors; and he shall describe the land to be sold,
and state the time and place of sale; then at such time and place, or
at such other time and place as the sale may be adjourned to, he shall
offer to the highest bidder, subject to the provisions of this chapter,
and shall sell either for cash, or one-third cash, and the balance on a
credit not exceeding ten years, with interest on the same at the rate
of [eight] per cent per annum; said interest to be paid at the office of
the county treasurer of said county, on the first day of January in
each year; but in no case shall the land so offered be sold for less than
its appraised value; nor shall any member of the board of supervisors,
or county auditor, township trustees, or any person who was engaged
in the division and appraisement of said land, be, directly or indirectly,
interested in the purchase thereof; and any sale made where such
parties, or any of them, are so interested shall be void and of no effect.
SEO. 1847. N o school lands shall be sold for less than the mini
mum price of six dollars per acre, except as hereinafter provided,
and in no case for less than the amount at which it has been ap
praised.
SEC. 1848. N o school lands of any kind shall be sold until there
shall be at least twenty-five legal voters resident in the congressional
township in which said school land is situated, and in a fractional
township of less than thirty-six sections, the number of voters residing
therein, must have at least the same ratio to twenty-five as the num
ber of sections, or parts of sections in said township has t o thirty-six,
which fact in all cases must be shown to the satisfaction of the board
of supervisors.
SEC. 1849. Where the board of supervisors of any county shall
have once, at least, offered for sale any school lands in compliance
with the requirements of section eighteen hundied and forty-five, and
eighteen hundred and forty-six of this chapter, and are unable to sell
the same for the minimum price of six dollars per acre, and, if in the
opinion of said board, i t is for the best interests of the school f u n d
that the same be sold for a less price, then said board may instruct
the auditor of said county to transmit by mail or otherwise to the
register of the state land office, a certified copy of the proceedings of
said board of supervisors i n relation to the order of sale of said land,
and subsequent proceedings in relation thereto, including the action

Appraisement.
Board may dis
approve.

Sale of five hun
dred thousand
acre grant.
R. § 1971.
Notice of given.

Sale adjourned.

Years credit.
Amended b y § 4
Ch. 12,18,a . A.
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of t h e township trustees, and t h e price per acre at which said land
shall have been appraised, which transcript the register of t h e state
land office shall submit t o t h e executive council; and if a majority of
said council, including t h e register, shall approve of the sale of said
land f o r less than the minimum price of six dollars per acre, then t h e
register shall certify such approval t o the auditor of t h e county f r o m
whence said transcript came, which certificate shall be transcribed in
t h e minute book of t h e board of supervisors of said county, and,
Again offered.
thereupon, said land may again be offered and sold t o the highest
bidder, as provided in section eighteen hundred and forty-six of this
chapter without being again appraised; b u t in n o case under t b e pro
visions of this section, shall any school land be sold f o r less t h a n one
dollar and twenty-five cents per acre.
SEC. 1850. W h e n any lands have been bid in by t h e state i n
Sale of lands
bid i n o n exe
behalf of the school f u n d , on execution founded on a judgment i n
cution.
C h . 78, § 2,12a . favor of said f u n d , such land shall be sold i n t h e same manner as
C h . 29, % 5,13 G . other school lands. Whenever any such lands shall have been con
A.
veyed t o the counties i n which t h e same are situated f o r the use of
t h e school f u n d , instead of t o t h e state as required by law, such con
veyance shall be considered valid and binding, and on the proper cer
tificates being made as hereinbefore provided, patents shall be issued
t o t h e purchasers of said lands i n like manner as i n cases where t h e
conveyances were made t o t h e state f o r t h e use of the school f u n d .
SEC. 1851. W h e n any purchaser shall pay the f u l l amount of his
Patent t o issue
when payment
purchase money at t h e time of purchase, or, whenever f u l l payment
made.
shall be made f o r lands previously purchased belonging t o the school
R. § 1972.
Ch 148, § 12,
f u n d , t h e auditor shall forthwith issue a certificate of t h a t fact, which
9 G . A.
shall be transmitted to the state land office and entitle t h e purchaser
t o a patent which shall be issued by t h e governor.
SEC. 1852. I n case the lands are purchased upon a partial credit as
Contracts t o b e
reduced t o writ hereinbefore provided, the contract shall at once be reduced t o writing,
i n g a n d record
signed by the parties, and recorded i n the office of the recorder, after
ed.
R . § 1973.
which i t shall be filed in the office of the county auditor, and during
t h e continuance of such contract, i t shall be lawful f o r such purchaser,
his heirs, or assignees, a t any time t o pay the principal and interest
due upon such contract, and receive a certificate of purchase as men
tioned i n t h e preceding section.
SEC. 1853. When, m t h e judgment of t h e board of supervisors,
Supervisors
may refuse t o
sell o n credit o r any school lands are of such a character t h a t a sale upon partial credit
m a y exact s e 
would be unsafe or incompatible with t h e interest of the school f u n d ,
curity.
and especially i n t h e case of timbered lands, the board of supervisors
R . § 1974.
may, i n their discretion, exact the whole of the purchase money i n
advance; or, if they sell such land upon a partial credit as hereinbefore
prescribed, they shall require good collateral security f o r the payment
of t h e purchase money upon which credit is given.
SEC. 1854. Whenever any purchaser of any school lands, sold
When failure i s
m a d e t o pay
under t h e provisions of this chapter upon a partial credit, or any
principal o r i n 
person t o whom a portion of t h e school f u n d has been loaned, fails t o
terest.
R . § 1975.
pay t h e interest upon the amount due the school f u n d f r o m him on
t h e first day of January, and such payment is not made within six
months thereafter, t h e n t h e entire amount, both of principal and
interest, owing t o t h e school f u n d f r o m such person, shall be deemed
Whole becomes t o have become due, and t h e county auditor shall report t h e name of
due.
t h e delinquent, together with t h e sum total due f r o m such delinquent,
t o t h e district attorney of his judicial district, who shall immediately
Submitted t o
executive coun
cil.
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commence suit f o r t h e collection of the amount t h u s reported. T h e
provisions of this section, i n so f a r às they provide f o r t h e principal
owing f o r t h e purchase of school lands, or f o r money borrowed f r o m
the school f u n d becoming due and being collected at a n earlier day
t h a n t h a t stipulated i n t h e contract upon failure t o pay t h e interest,
are hereby declared t o be a part of every contract made under and by
virtue of this chapter, whether expressed i n such contract or not.
SEC. 1855. The provisions of t h e last section shall be of force as
f a r as applicable, t o all cases where land is purchased or money bor
rowed f r o m t h e university f u n d , and, in case of delinquency as pro
vided f o r i n said section, t h e treasurer of t h e state university shall
make the report therein required t o the district attorney of t h e district
where the party so purchasing or borrowing resides, or where t h e real
estate given as security f o r said purchase or loan is situated.®
SEC. 1856. All school lands, t h e sale of which is provided f o r under
this chapter, shall be subject t o taxation f r o m and a fter t h e execution
and delivery of the contract t o t h e purchaser.
SEC. 1857. All contracts relative t o the sale of school lands pro
vided f o r i n this chapter, shall be subject t o such laws as now are, or
may hereafter be i n force relative t o t h e prevention or punishment of
waste.
SEC. 1858. T h e township trustees i n each township, shall see t h a t
n o waste be committed upon any school lands lying i n their township,
and i n case any such waste be attempted, they shall apply by petition
t o t h e district or circuit court, or t o any judge thereof, f o r an injunc
tion t o stay waste, and t h e same, if granted, shall be without bond.
T h e court may make such order i n t h e premises as shall be equitable
and calculated t o secure t h e school lands f r o m waste or destruction,
and may adjudge damages against t h e party f o r injuries done i n such
cases; the costs shall abide t h e event of the suit, and t h e damages shall
be paid t o t h e county treasurer and constitute a part of t h e permanent
school f u n d .
SEC. 1859. W h e n , i n t h e opinion of t h e board of supervisors, i t
may be necessary t o have a portion of the school lands within their
county surveyed, they may employ t h e county surveyor f o r t h e p u r 
pose, who shall be paid out of t h e county treasury upon proof made
of t h e request and performance of t h e service.
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FUNDS AND SECURITIES.

SEC. 1860. T h e several boards of supervisors shall hold and m a n 
age the securities given t o t h e school f u n d i n their respective counties,
and also all judgments and lands therein belonging t o said f u n d f o r t h e
use of said f u n d ; and t o t h a t end such counties shall have power t o sue
i n their own name, f o r t h e use of said fund, either b y t h e district attor
ney, or such other attorney as such board shall select, and to do all other
« The State University possesses the equitable
rights which belong to other vendors of real
property, as connected with the forfeiture of con
tracts for laches on the part of the vendee. And
the exercise of this right is not in conflict with
sections (1975, 1979 of the revision) 1854 and
1855 of the code. Iienn, Administrator, v. The
State University, 22 Iowa, 185.
I t was held in this case, further, that the
repeal of section 1052 of the code of 1851, which

T o manage
school f u n d .
Gh. 148, § 1 , 9 G .
A.
C h . 68, l é Or. A.

provided that if any purchaser failed to pay the
interest due upon any contract for the sale o f
university lands, the board of trustees might, a t
their discretion, consider the contract as for
feited and proceed to re-sell the land, etc., did
not deprive the State University of the exercise
of the general equitable right possessed by other
vendors of real property, of rescinding contracts
that have become forfeited for non-compliance
on part of the vendee. Id.
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acts in relation to the same necessary for the protection of said fund, and
such counties shall be severally liable for all losses upon loans of such
fund made in such county. But any county may discharge itself from
any liability in any case wherein its liability is not made absolute
by sections eighteen hundred and eighty-one, and eighteen hundred
and eighty-two of this chapter, by showing that the alleged loss was
not incurred by reason of any default of its officers or by taking
insufficient or imperfect securities. The state auditor shall examine
and adjust any claim by a county for exemption from liability under
the foregoing proviso, upon proof in writing submitted to him in
behalf of the county, within three months after he shall notify the
county auditor of his readiness to receive it. I n the absence of such
proof, or, if the same is insufficient, the state auditor shall charge the
amount of such loss against the county as a final adjustment. If
found sufficient, he shall present the facts thereof in his report to the
general assembly next ensuing. h
SEC. 1861. The permanent school fund shall be loaned out as here
inafter provided, as the same may come into the hands of the county
treasurer, but no loan to any one person or company shall exceed the
sum of five hundred dollars, nor shall any loan of the school fund be
made to the county auditor, treasurer, or to any member of the board
of supervisors. Said loans shall not be made for shorter time than
one year, nor for more than five years.
SEC. 1862. The payment of the money thus borrowed, together
with the interest thereon at the rate of [eight] per cent per annum,
shall be secured by promissory notes executed by the party borrowing,
together with two good sureties, and by mortgage on unencumbered
real estate, which, exclusive of any buildings, is apparised by the
appraisers hereinafter provided for at double the value of the amount
of money loaned; which real estate must be situated in the county
where such loan is made.
SEC. 1863. The value of real estate offered as security for money
loaned as herein provided, shall be fixed by three appraisers under oath,
who>shall be selected by the county auditor, and, in making the valu
ation provided for, the appraisers shall not take into consideration any
buildings that may be on the land; said appraisers shall be allowed for
their services the sum of fifty cents each, to be paid by the party bor
rowing, and the party borrowing shall pay for recording the mortgage
given to secure such loan.
LOANS.

Loan O
F perm»SEC. 1 8 6 4 . When any person desires to borrow from the permanent
nent fund by
school fund, he shall apply to the county auditor, and if, in the opinn
uditor
iu"s i98t * ion of said auditor, it would be to the interest of the school fund to
grant such application, he shall order the necessary papers to be made
h
T he principal and interest of loans from the
school fund are payable to the county treasui'er,
and the payment of the proceeds of a judgment
in its favor by the clerk to the county auditor is
unauthorized; and if the auditor, in such case,
fails to pay over to the county treasurer the
amount thus paid to him by the clerk, the latter
is liable on his official bond for the amount.
Mahaska County v. Searle, 44 Iowa, 492.
The statute of limitations will not operate to

bar an action for the recovery of the money in
such case, until after three years from the time
when it was paid to the auditor. Id.
The board of supervisors may make such
reasonable rules for the loaning of the school
fund as to them shall seem proper, and, among
others, may provide that the fund shall be
loaned only to residents of the county. Emmet
County v. Skinner et al., 48 Id., 244.
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out t o secure t h e amount t h u s t o be borrowed, as required b y sections
eighteen hundred and sixty-two and eighteen hundred and sixty-three
of this chapter. W h e n the same are made out, they shall be presented
t o said auditor, who shall, if he approves the same, indorse thereon,
" accepted," and si^n his name below the same, and h e shall examine
t h e title t o any real estate offered as security, and make and preserve
an abstract of such title, which shall be certified by h i m and submit
ted t o t h e board of supervisors at t h e first meeting thereafter; h e m a y
charge a fee n o t t o exceed two dollars for his services i n making such
abstract of title, t o be paid by t h e party borrowing. H e shall t h e n
give t o t h e party borrowing a copy of the promissory note, certifying
over his hand and official seal, t h a t i t is a correct copy of t h e same,
which together with a mortgage securing it, has been filed i n h i s
office, and upon t h e parties presenting said certificate t o t h e treasurer,
he shall pay the amount specified in said copy of note out of t h e per
manent school f u n d i n his possession, and retain t h e said certified
copy as his voucher. The said auditor shall file t h e original note i n
his office, and also t h e mortgage after having i t recorded.'
SEC. 1865. I n all cases where t h e county auditor is required t o take
mortgages upon real estate as security f o r money borrowed, and upon
t h e return of t h e appraisers thereof, the said auditor shall examine t h e
assessment of t h e said land f o r t h e year previous, and should the said
appraisal be higher t h a n t h e said assessment, shall take t h e security
upon one-half of t h e assessed valuation' thereof.
SEC. 1866. A t each meeting of t h e board of supervisors, t h e auditor
shall make a f u l l statement o i all money received f o r and loaned o u t
of the school f u n d under his control, and shall also submit f o r their
examination all notes, mortgages, and abstracts of title connected
wi t h the school f u n d which have come into his possession since their
last meeting. Said board, at t h e first meeting a ft e r such report and
papers are submitted t o them, shall either approve or disapprove of
each loan made by said auditor. Should they disapprove of any loan
or security t h u s reported, they may require t h e party borrowing t o
give additional security within thirty days; and i n case of failure so
t o do, t h e entire amount, both of principal and interest, owing t o t h e
school f u n d , shall be deemed t o have become due, and t h e district
attorney shall be directed immediately t o collect t h e same; and i n
such case, should i t be found impossible t o collect t h e entire amount
due, and the security prove insufficient, then t h e county auditor and
his bondsmen shall be liable f o r t h e deficiency. T h e provision herein
contained with regard t o principal and interest becoming due on t h e
failure t o give additional security when required f o r money borrowed
f r o m t h e school f u n d , is hereby declared t o be a p a r t of every contract
made under and by virtue of this chapter, whether expressed i n t h e
contract or not.
SEC. 1867. W h e n any person desires t o pay either principal or
interest due t h e school fund, he shall obtain a certificate f r o m t h e
county auditor specifying t h e amount due f r o m such person t o t h e
school fund, stating whether i t is principal or interest, or both, and
setting f o r t h distinctly t h e amount of each. U p o n t h e presentation
of which certificate t o t h e county treasurer, t h e treasurer shall receive
the amount so specified f r o m the- person presenting t h e certificate,
1
T h e a u d i t o r , u n d e r t h i s s e c t i o n , i s t o file t h e
o r i g i n a l n o t e i n h i s office, a n d a l s o t h e m o r t g a g e
after i t h a s b e e n recorded, b u th e i s n o t author
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and shall indorse on said certificate the date and his name, and upon
t h e return t o the auditor of such certificate so indorsed, the party re
turning it shall have a receipt f r o m him f o r the amount so paid.1
SEC. 1868. Whenever any portion of t h e school f u n d has been
loaned upon real estate security,, upon which exists a prior encum
brance other t h a n f o r taxes, the board of supervisors shall have auth
ority, i n their discretion, if they deem i t necessary t o remove said
prior encumbrance in order t h a t said f u n d may ultimately realize the
money upon said loan, t o appropriate so m u c h money out of the
school fund, if any there be within said county, as shall be necessary
t o remove said encumbrance; provided, said encumbrance shall not
exceed one-half t h e actual cash value of said real estate.
(CHAPTER 1 2 , L A W S OF 1 8 8 0 . )

Title.

AN ACT i n relation t o loaning and management of the permanent
school f u n d .

Kate of interest
o n school f u n d s
8 p e r cent.

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, The rate of interest on all permanent school f u n d s loaned after
January 1, A . D., 1880, shall n o t exceed eight per cent per annum
f r o m date of such loan.
SEC. 2. Interest n o t paid when due shall bear interest at the same
rate as t h e principal.
SEC. 3. A f t e r J u l y 1, A. D. 1880, the counties having permanent
school f u n d s i n control shall be charged only six per cent instead of
eight per cent as now provided by t h e code.
SEC. 4. Section 1846 of t h e code is hereby amended by striking
out t h e words " t e n per c e n t " i n t h e sixteenth and seventeenth lines,
and inserting i n lieu thereof t h e words "eight per cent."
SEC. 5. Section 1873 of t h e code is hereby amended by adding at
t h e end of t h e section t h e following: " B u t i n n o case t o exceed ten
per cent on t h e amount f o r which judgment is rendered, and i n n o
case t o exceed t h e sum of twenty-five dollars."
SEC. 6. Loans may hereafter be made t o one person, or one com
pany, t o t h e amount of one thousand- dollars : provided, it is found
impracticable t o keep t h e whole amount of t h e f u n d s loaned i n sums
of five hundred dollars or less.
SEC. 7. All laws inconsistent with this act are hereby repealed.
(Took effect b y publication i n newspapers, March 5,1880.)
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SEC. 1869. T h e board of supervisors may,, by resolution, assign
without recourse any school f u n d claim t o any person having a sub
sequent lien on t h e premises affected by such claim, upon the f u l l
payment of the amount due the said fund, b u t n o t otherwise.
SEC. 1870. Such board may, when deemed necessary, employ some
competent person t o examine the securities aforesaid, make abstracts
of titles t o t h e lands mortgaged, and make out complete statements
thereof f o r such boards, and under t h e direction of said boards, or com
mittee thereof, t o procure the renewal of such notes and mortgages,

' T h e county auditor i s not authorized t o liable for an amount thus collected and paid b y
receive money collected upon judgments i n the clerk t o the auditor. Mahaska County v.
favor of the school fund, and his sureties are not Euan et al., 45 Iowa, 328.
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when demanded by persons entitled thereto, upon such terms as t o time
and security i n all respects as i n making new loans. A n d such agent
may, with t h e consent of said board or committee, take f r o m a n y
person responsible f o r any loan, any additional security by way of
bond or mortgage, or both, i n cases where the property mortgaged is
inadequate security f o r the sum loaned, and t h e applicant shall p a y
u p all interest and procure t h e written consent of t h e securities o n
t h e note; b u t i n all cases of t h e continuance of loans, as well as i n
cases of new loans, abstracts of title shall be presented and filed w ith
t h e mortgage, which shall show t h a t the title t o t h e mortgaged prem
ises is i n t h e mortgagor, free and clear of any incumbrance or debt.
SEO. 1871. A n y person responsible t o t h e school f u n d f o r any p a r t
of t h e principal thereof, who shall promptly pay all interests and
costs, if any, thereon, whether t h e same may be rendered into a judg
ment or not, shall be permitted t o borrow such principal upon com
plying i n all respects with t h e requirements of law relating t o n e w
loans.
SEC. 1872. Every county auditor i n whose county there are out
standing contracts on t h e sale of school lands, which are due, shall
immediately publish a notice requiring all persons holding any such
lands, t o at once pay u p the amount due thereon, or otherwise make
satisfactory arrangements f o r an extension of time. H e shall also
give a like notice t o all mortgagors t o said f u n d o n whose notes either
principal or interest is due. Such notices shall be printed f o r f o u r
weeks i n a newspaper published i n the county, if there be one; if
there be none, t h e n i n such newspaper published in this state as will
be most likely, i n the opinion of said auditor, t o give notice t o all
concerned; and a copy of such notice shall be posted f o r t h e same
time at t h e outer door of the building in which t h e last district court
in said county was held.
SEC. 1873. I n case the person holding lands so contracted or mort
gaged shall neglect t o pay the sums due thereon, or make an arrange
ment f o r an extension of time within three months f r o m the first
publication of such notice, the board of supervisors m a y cause suit t o
be brought and prosecuted with t h e utmost diligence t o secure said
f u n d , and i n any action i n favor of a county f o r t h e use of the school
fund, a n injunction may issue without bond, and i n any such action,
where service is made by publication, default and judgment may be
entered and enforced without the bond required of individuals. I n all
such suits the court shall give t h e plaintiff, as a part of t h e costs, such
a n amount as will be a sufficient compensation f o r t h e plaintiff's attor
ney in t h e case. [But i n no case t o exceed ten per cent o n t h e amount
f o r which judgment is rendered, and in n o case t o exceed t h e s u m of
twenty-five dollars.] •
SEC. 1874. I n case of sales of lands on execution founded on a n y
such mortgage or contract, the attorney f o r said board, or other per
son authorized by said board, shall bid o n behalf of t h e state or
county, as t h e case may be, f o r the use of said f u n d , such sum as t h e
interests of said f u n d may require, and if struck off t o t h e state, t h e
same shall be held and disposed of i n all respects t h e same as other
lands belonging t o said fund, except as hereinafter provided.
SEC. 1875. All contracts, notes and mortgages given t o said f u n d
shall be made payable t o the county controlling them, b u t n o such
contracts, notes, or mortgages shall be invalid because they are made
payable to any other payee, but the same shall be deemed and taken t o
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belong t o said county f o r the use of said f u n d , and suits may be main
tained thereon i n the name of t h e said county, with the same effect as
if they were drawn payable t o t h e said county.
SEC. 1876. Each county treasurer shall, immediately upon receiving
or paying out any moneys belonging t o t h e school f u n d , enter a correct
account thereof on proper books kept by h i m f o r the purpose in all
cases where money is received, distinguishing between principal and
interest, and shall keep an account showing all money due the school
fund, whether principal or interest, and designating the amount of
each and f r o m whom due, and his books shall a t all times present a
clear and intelligible statement of t h e school f u n d i n his hands. Said
books shall a t all times be open t o the inspection and examination of
any householder or tax payer i n t h e county.
SEC. 1877. E a c h county auditor shall keep i n his office, in books
provided f o r t h a t purpose, an account t o be known as the school f u n d
account, in which he shall enter all notes, mortgages, bonds, and assets
of every kind and description which may come into his hands, and h e
shall open accounts with t h e county treasurer i n which he shall charge
him with all money i n his hands a t the time such account is opened,
and also with all money which may hereafter be paid t o him, as shown
by t h e certificates duly indorsed as hereinbefore provided for, distin
guishing between principal and interest, which shall be kept in dis
tinct accounts; and shall, on the third Monday i n May, the first Mon
day of October, and the third Monday of December, i n each and every
year, make a complete.settlement of the school f u n d account with t h e
county treasurer, from, t h e time of the last settlement, and at each
regular meeting of t h e board of supervisors, he shall submit a f u l l
report of his last settlement with t h e county treasurer, and also of all
notes, mortgages, bonds, and assets of every kind and description
which have come into his hands since t h e last meeting of the board.
SEC. 1878. A n y county treasurer, or auditor, failing or neglecting
t o perform any of t h e duties which are required of him by the provis
ions of this chapter, shall be liable t o a fine of n o t less than one
hundred dollars n o r more t h a n five hundred dollars, t o be recovered i n
a n action brought i n the district court by t h e board of supervisors, t h e
judgment t o be entered against the party and his bondsmen and t h e
proceeds t o go t o t h e school f u n d .
SEC. 1879. Whenever it shall be evident t o t h e board of supervi
sors, t h a t t h e interest of t h e school f u n d will be endangered by imme
diate prosecution of any mortgage, or the sale of mortgaged premises,
they may give such reasonable time as they may deem f o r the best
interests of t h e school f u n d .
SEC. 1880. Lapse of time shall i n n o case bar a n y action brought,
or t o be brought, on any contract f o r any part of t h e school fund, n o r
shall such lapse of time prevent t h e introduction of evidence i n any
such action, any provision of this code t o t h e contrary notwith
standing.
COUNTIES RESPONSIBLE.
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SEC. 1881. On and after the first day of January, A. D . 1874, t h e
board of supervisors of t h e several counties shall have sole control
and management of all loans on mortgages t h e n held or thereafter
made, and shall, when necessary, have them foreclosed at the expense
of the county; and any losses sustained or gains realized upon fore
closures and re-sales of mortgaged property, shall be made good by or
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enure t o the benefit of the county as the case m a y be; provided, how
ever, t h a t upon a foreclosure of contracts, when t h e land is bid i n by
t h e county, t h e auditor of state, as soon as notified by the county
auditor that t h e foreclosure has been effected and t h e lands bid in,
shall give t h e county credit f o r the original amount of t h e notes
remaining unpaid; and on being notified by t h e county auditor t h a t a
re-sale has been effected, he shall charge t h e county with t h e f u l l
amount of re-sale; b u t when t h e land is purchased by a third party
on the foreclosure f o r a less amount than due on t h e contract notes,
t h e loss shall be sustained b y the county. County auditors shall
report annually on t h e first day of January, t h e amounts of all sales
and re-sales of t h e sixteenth section, five hundred thousand acres
grant, and escheated estates made t h e year previous; and t h e auditor
of state shall charge u p t h e same t o said counties, and also charge
interest on t h e same f r o m t h e date of said sales or re-sales, a t t h e rate
of eight per cent per annum.1
SEC. 1882. On and after t h e first day of January, A. D. 1874, t h e
auditor of state shall charge u p t o each county having permanent
school f u n d under its control, interest on t h e whole amount i n said
county, a t t h e rate of eight per cent per annum, semi-annually, on
t h e first day of January and J u l y of each year, which amount so
charged shall become due and payable on t h e first day of J a n u a r y
and J u l y of the year following, and be embraced i n t h e semi-annual
apportionment of interest collected f o r the year eighteen hundred and
seventy-five and each year thereafter, and shall, be deemed t h e whole
amount due f r o m each county on account of interest accrued subse
quent t o the first day of January, eighteen hundred and seventy-four.
A n y surplus of interest collected over the eight per cent charged t o
t h e counties, shall be paid into the county treasury f o r t h e benefit of
the county. If any county should fail t o collect t h e f u l l amount of
interest due t h e state, t h e deficiency shall be advanced f r o m t h e
county treasury, and if any county becomes delinquent i n t h e pay
ment of the f u l l amount of interest due t h e state, t h e auditor of state
shall charge t o and collect f r o m such county a penalty of one per
cent per m o n t h on t h e amount delinquent until paid.
SEC. 1883. Whenever there are funds belonging t o t h e permanent
school f u n d i n any county amounting t o one thousand dollars t h a t
cannot be loaned according t o law, the county auditor may certify
t h e fact t o t h e auditor of state, who shall order a transfer of said
f u n d s t o some other county, or counties, where, i n his opinion, i t can
be loaned readily. Upon such transfer being made, t h e auditor of
state shall give t h e county making the transfer credit f o r t h e amount
transferred, and shall charge t h e county or counties t o which t h e
transfer is made with the amount transferred, and shall afterwards
charge interest on t h e actual amount in t h e possession of each county.
SEC. 1884. T h e county auditors shall continue t o report t o t h e
auditor of state, semi-annually as now required by law, t h e amount of
interest collected and which accrued previous t o t h e first day of J a n u 
ary, A. D. 1874, u n t i l the amount of interest due u p t o t h a t date has
been collected. T h e amount collected f r o m time t o time shall be
added t o the semi-annual apportionment of interest heretofore pro
vided for. The county auditor shall also embrace i n said reports, i n
k

See second note to section 1860, ante.
33
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the year eighteen hundred and seventy-five and thereafter, the amount
of interest collected and which accrued subsequent to the first day of
January, eighteen hundred and seventy-four, i n a separate item.

CHAPTER 13.
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SECTION 1 8 8 5 .
The governor, judges of the supreme court, secre
tary of state, and superintendent of public instruction, shall, by virtue
of their office, constitute a board of trustees of the state library, of
which the governor shall be president.
SEC. 1886. The said trustees shall have full power to make and
carry into effect such rules and regulations for the superintendence
and care of the books, maps, charts, papers and furniture contained in
the state library, and for the arrangement and safe keeping of the
same as they may deem proper.
SEC. 1887. The said trustees shall provide in their rules and regu
lations, that any member of the general assembly, any member or
attorney of the supreme court, during the sessions of the same, the
judges and attorneys of the courts of the United States, and the heads
of departments of state, shall be permitted, under proper restrictions,
penalties and forfeitures to take from the library any books, excepting
such as the trustees shall determine ought not to be removed there
from; but none of such persons shall be allowed to take such books
or property from the library without executing a receipt therefor, nor
to retain the same more than ten days at a time.
SEC. 1888. N o books or other property shall be removed from the
seat of government, and no person shall be entitled to take from the
library more than two books at the same time; provided, that during
the terms of the supreme court of the state, or the federal courts, the
judges and attorneys of said courts may be permitted to take and use
any number of books needed on the trial of causes, but such books
shall not be taken from the seat of government, and shall be returned
according to law.
SEC. 1889. The state library shall be kept open every day during
the sessions of the general assembly and the supreme court, and dur
ing such hours as shall be determined by the trustees.
SEC. 1890. The state library shall be in the custody of the state
librarian, who shall be appointed by the governor, and who shall hold
the office for the term of two years, commencing on the first day of
May, and until his successor shall be appointed and qualified. Before
entering upon the duties of his office, he shall give a bond with good
and sufficient surety, in the penal sum of five hundred dollars, in such
form as the governor shall approve, conditioned for the performance
of all the duties required of him by law, and for the observance of all
the rules prescribed by the trustees of the library.
SEC. 1891. The librarian shall give his personal attendance upon
the library during the hours it shall be directed to be kept open, and
shall perform such duties as shall be imposed on him by law or shall
be prescribed by the rules and regulations of the trustees.
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SEC. 1892. The librarian shall prepare a complete alphabetical Prepare catacatalogue of the library, number the books therein, and report the game," § 9.
same to the governor, who shall cause the same to be published for
the use of the library.
SEC. 1893. The librarian shall cause each book in the library to be BOOKS LABELED
labeled with a printed label to be pasted on the inside of the cover, | n d mtt„rk?dwith the words, " Iowa State Library," with the number of the volume ame ' 1 '
in the catalogue of said library inscribed on said label, also to write
the same words at the bottom of the thirtieth page of each volume.
All books that may hereafter be added to the library shall be labelled
in the same manner, and entered on the catalogue, immediately on
their receipt, and before they can be taken therefrom.
SEC. 189Á. The librarian shall make report t o the governor five Report t o govdays before the adjournment of any session of the general assembly,
n
of the number of books that have been taken out of the library by ame '
the members giving the names of all members that have any books at
the date of such report, with the name and number of such book.
SEC. 1895. All fines, penalties, and forfeitures, imposed by the rules FINES AND penand regulations of the library for any violation of such rules and reg- ame „12
ulations, may be recovered in any proper action or proceeding in the
'
name of the state, before any court of competent jurisdiction; and all
such fines, penalties, forfeitures, and recoveries shall be applied to the
use of the library, under the direction of the trustees.
SEC. 1896. Ajny person injuring, defacing, destroying, or losing a PENALTY F
O
R ¡«book, shall pay to the librarian twice the value of the book, and, if i t J«™g or.de
be one of a set, he shall be liable to pay the full amount of the value of iame,nf is.° "*
the set, and the librarian shall prosecute such person on such liability;
provided, that if such person shall within a reasonable time replace
the book so injured or lost, he shall not be liable under this section.
SEC. 1897. The librarian shall report to the governor, whenever Report to govrequired, a list of books and other property missing from the library, «rnorana «yu
an account of fines and forfeitures imposed and collected, and the same?'ju.y '
amount uncollected, a list of the accessions to the library since the
last report, and all other information required by the governor. H e
shall also make a full and specific report to the general assembly on
the first day of its regular sessions.
(Section 1898, repealed by section 9, chapter 159, laws of 1876.)
SEC. 1899. [There is hereby appropriated out of any funds in the APPROPRIATION
state treasury not otherwise appropriated, the sum of two thousand f o r state library,
dollars annually, commencing on the first day of January 1881, to be
expended by the board of trustees in the purchase of books for the Repealed and
library; and the further sum of five-hundred dollars for the purpose
of paying the salary of a n assistant librarian, when, in the judgment
'
of the trustees, the services of an assistant librarian shall be for the
interests of the library.]
(CHAPTER 6 9 , LAWS OE 1 8 8 0 . )
STATE LIBRAKY.

to amend chapter thirteen (13), title X I I of the code, in relation to the state library.

A N ACT

SECTION 1.

Be it enacted by the General Assembly

of the State of

Title.

FORBIDDING TH<y

Iowa, From and after the talcing effect of this act no books, maps, boX'ttcífron*
charts or papers belonging to the state library shall be removed from eapitui building.

5 1 6

STATE HISTORICAL SOCIETY.

BEPEAIING
d,TO

'

[TITLEX I I .

the capitol building, ercept to remove the same from the old capitol
building to the new capitol building, when such building shall have
been prepared to receive the saine.
S E C . 2. All acts or parts of acts inconsistent with this act ate
hereby repealed, so far as the same conflicts with this act.
(Took effect by publication in newspapers, March 25,1880.)

C H A P T E R

1 4 .

OF T H E S T A T E H I S T O R I C A L S O C I E T Y .
Appropriation
f o r : f o r what
purposes e x 
pended.
R . § 1969.
Amended b y c h .
71,18 Or. A.

Board of Cura
t o r s : how ap
p o i n t e d : annual
meeting o f .
C h . 109, § § 1,2,
14 G. A.

Members admit
ted.
Same, § S.
Annual meet
i n g : when a n d
where held.
Same, § 4.
Officers: t e r m
a n d duties.
Same, § 5.

SECTION 1 9 0 0 .
There is hereby annually appropriated, until the
legislature shall, by law, otherwise direct, to the state historical
society at Iowa City, in connection with and under the auspices of
the state university, the sum of [ten] hundred dollars, to be expended
by that society in collecting, embodying, arranging, and preserving in
authentic form, a library of books, pamphlets, maps, charts, manu
scripts, papers, paintings, statuary, and other materials illustrative of
the state of the history of Iowa, to rescue from oblivion the memory
of its early pioneers, to obtain and preserve varieties of their exploits,
perils, and hardy adventures; to secure facts and statements relative
to the history, genius, and progress or decay of our Indian tribes; to
exhibit faithfully the antiquities, past and present resources of Iowa;
also to aid in the publication of such of the collections of the society
as the society shall from time to time deem of value and interest; to
aid in binding its books, pamphlets, manuscripts, and papers, and in
paying other necessary and incidental expenses of the society.
SEC. 1901. The board of curators of said society at Iowa City shall
consist of eighteen persons, of whom nine shall be appointed by the
governor of the state, and nine elected by the members of the society.
The term of office of said curators shall be two years, except as pro
vided in the next section, and they shall receive no compensation for
their services. The curators appointed by the governor, shall be ap
pointed on or before the last Wednesday in June in each even-num
bered year, and their term of office shall commence on that day. And
at the annual meeting of said historical society, held next before the
last'Wednesday in J u n e in each odd-numbered year, there shall be
elected by ballot from the members of the society nine curators for
the term next ensuing.
SEC. 1902. The members of said society may be admitted at any
time under the rules now in force, or such other rules as may here
after be adopted by the board of curators.
SEC. 1903. The annual meeting of the society shall be held at
Iowa City, on the Monday preceding the last Wednesday in June of
each year.
SEC. 1904. The board of curators shall choose, annually, or oftener
if need be, a corresponding secretary, recording secretary, a treas
urer, and a librarian, who shall be selected from the members of the
historical society outside of their own number, and shall hold office
for one year, unless sooner removed by a vote of the board. Said
officers shall be officers of the society as well as of the board of curators,

CHAP. 14.]

STATE HISTORICAL SOCIETY.

and their respective duties shall be determined by said board. N o
officer of the society or of the board shall receive any compensation
from the state appropriation to the society.
SEC. 1905. The board of curators shall also choose from their own
number a president, who shall be the executive head of the board, and
shall hold his office for one year, and until his successor is elected.
SEC. 1906. The curators, a majority of whom shall reside i n the
vicinity of the state university, and five of whom shall constitute a
quorum, shall be the executive department of the society, and shall
have full power t o manage its affairs. They shall keep a full and
correct account of all their doings, and of the receipt and expenditure
of all funds collected or granted for the purpose of the society, and
shall report the same annually to the governor, on or before the
fifteenth day of December, as required by law of other state insti
tutions.
SEC. 1907. There shall be delivered t o said society, twenty bound
copies of the reports of the supreme court, and of all other books and
documents published by the state, or at its order, for the purpose of
effecting exchanges with similar societies in other states and countries,
and for the preservation i n its library, and the other purposes of t h e
society.
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P A R T SECOND.
PRIVATE LAW.
TITLE X I I I .
OF RIGHTS OF PROPERTY.

C H A P T E R 1.
OF SIGHTS OF ALIENS.

SECTION 1908. Aliens, whether they reside in the United States or May acqnire
any foreign country, may acquire, hold, and enjoy property, and may hold, ana disconvey, devise, mortgage, or otherwise encumber the same, in like ty.Be ° proper"
manner and with the same effect, as citizens of the state.h
aV 8 " 8 *'12
SEC. 1909. < The title to any land heretofore conveyed or trans- Retroactive,
ferred by devise or descent, shall not be questioned or in any manner SMne' §3affected by reason of the alienage of any person through whom such
title may have been derived.

C H A P T E R 2.
OF TITLE I K THE STATE OK COUNTY.
SECTION 1910. Whenever, to secure the state or county therein when vested m
or county
from loss, it shall become necessary to take real estate on account of
a debt, either by bidding off the same at a sale on execution or other- oh. 32, §2,9 a.
wise, the conveyance thereof to the state, or to any county, shall vest A"
h
Under the act of March 15th, 1858 (revis
ion, § § 2488-2493), non-resident aliens could
take property by will upon the condition that
the devisee should, subsequently to the making
of the bequest, become a resident of the state,
but could not take property by descent. Krogan ». Kinney, 15 Iowa, 242; Rheim et al. v.
Bobbins, 20 Id., 45.
In Purcell v. Smidt, 21 Id., 540, the court was
equally divided as to the proper construction of
the provisions of the revision in respect to the

rights of aliens, COLE, J., and DILLON, J., hold
ing a different view from that in Krogan ». Kin
ney, 15 Id., 242 a,ndRheim, v. Robbins, 20 Id., 45,
LOWE, Ch. J . , a n d WRIGHT, J . , adhered t o t h e

construction there given.
In Brown v. Pearson et al., 41 Id., it was
held that under the provisions of the revision a
non-resident alien nad not thé capacity to
inherit real property. The law of the code is
essentially different from that of the revision.
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in such grantee as complete a title as if such grantee were an actual
person.
SEC. 1911. The proper person to bid off such real ©state shall be:
1. The attorney general, or the proper district attorney, in case
the judgment is in the name of the state, and the proceeds thereof are
payable into the state treasury;
2. I n case the proceeds of the judgment are, by law, payable into
the county treasury for the use of the county revenue, or the school
or other fund of the county, the district attorney of the district, or
the president of the board of supervisors of the county, or any attor
ney employed or authorized by the board of supervisors to prosecute
such claim.
SEC. 1912. I n all cases where property is sold as above provided, it
shall first be appraised in the manner provided by law for the ap
praisement of property levied on under execution, and the said officers
shall bid upon and purchase said property for the lowest sum possible.
If no other person shall bid therefor, they shall bid at least two-thirds
of the appraised value thereof, or the full amount of the judgment
and costs, if the same is less than two-thirds of such appraised value.
SEC 1913. I n cases where the state becomes the purchaser of real
estate, under execution issued upon judgments rendered in favor of
the state, all costs and expenses attending the same shall be audited
and allowed by the executive council, and paid out of any money in
the state treasury not otherwise appropriated, whenever such costs
and expenses cannot be collected out of the defendant in such judg
ments, and if the property is purchased by a county, the costs and
expenses in like cases shall be paid by such county.
SEC. 1914. Whenever the state or any county holds any such lands
undisposed of, it may, by its proper agent, lease and control the use of
the same, as shall, in the opinion of the executive council, if belong
ing to the state, and the board of supervisors, if belonging t o the
county, be for the best interest of such owner; and the proceeds of
such use shall belong to the. fund to which the debt on which the
land was taken belongs.
SEC. 1915. The officers invested with the control and management
thereof, shall have full power, and shall keep any valuable buildings
thereon insured against fire, for the benefit of the state or county, in
some responsible insurance company or companies; and the expense
of guch insurance shall be paid out of the rents of such property or
the proceeds thereof when sold.
SEC. 1916. I n any case where the title to any real estate is vested
in the state as above provided, the executive council shall have the
care, custody, and management thereof, and may sell the same for
such sum and upon such terms as to them seems best, and may take
such adequate security for any deferred payments as they see proper;
and the proceeds of such sale shall be paid t o the proper officer and
credited to the fund to which the debt on which such real estate was
taken belonged. A patent shall be issued to the purchaser of such
real estate.
SEC. 1917. I n cases where the title to any real estate is vested in
any county as above provided, it shall be competent for the board of
supervisors to sell and dispose thereof, as in their judgment shall be
for the best interest of their county; if the same is sold on time for
any part of the purchase money, the board shall require adequate
security for the payment thereof besides the responsibility of the pur-

CHAP. 3, 4.]
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c h a s e r ; a n d t h e p r o c e e d s of s a l e s o f a l l s u c h l a n d s s h a l l b e l o n g t o t h e
f u n d t o w h i c h t h e debt o n w h i c h t h e land was taken belonged.
SEC. 1918. I n case o f a n y s u c h s a l e a n d c o n v e y a n c e b y s u c h b o a r d H o w C(MVEYEA
of s u p e r v i s o r s , t h e r e s o l u t i o n m a k i n g t h e s a l e s h a l l b e e n t e r e d o n t h e g ^ "p | r g i s o r a '
m i n u t e s of t h e board, a n d t h e yeas a n d n a y s o n t h e passage thereof a me '
shall b e also t h e r e enteredw i t h t h e d a t e ; s u c h resolution s h a l l express
t h e consideration paid f o r s u c h land, a n d s u c h a description thereof
a s s h a l l b e n e c e s s a r yt o m a k e a d e e d t h e r e f o r ; a n d a t r a n s c r i p t o f s u c h
p r o c e e d i n g s r e l a t i n g t o s a i d sales, t h e r e s o l u t i o n a n d y e a s a n d n a y s , o n
i t s passage m a d e a n d certified u n d e r t h e h a n d of t h e c o u n t y a u d i t o r
a n d t h e seal of t h e said board, s h a l l b e a sufficient deed o f c o n v e y a n c e
b y t h e said c o u n t y , a n d s h a l l b e entitled t o b e recorded o r receivedi n
evidence w i t h o u t f u r t h e r proof.
SEC. 1919. T h e s t a t e , o r c o u n t y , o n s e l l i n g s u c h l a n d s , m a y , a t t h e contract at sale
o p t i o n of t h e o f f i c e r m a k i n g s u c h s a l e , e x e c u t e a c o n t r a c t o f s a l e , o r
a n a b s o l u t e c o n v e y a n c e t h e r e o f , a n d m a y t a k e n o t e s , m o r t g a g e s , c o n - same, % i . '
t r a c t s o r o t h e r securities, payable t o t h e g r a n t o r , w h i c h s h a l l b e a s
valid a s if m a d e t o a n a c t u a l person.

CHAPTER 3.
OF PERPETUITIES AND LAND I N MORTMAIN.

SECTION 1920. E v e r y d i s p o s i t i o n o f p r o p e r t y i s v o i d , w h i c h s u s - ^position ot
p e n d s t h e a b s o l u t e p o w e r o f c o n t r o l l i n g t h e s a m e f o r a l o n g e r p e r i o d property ; when
t h a n d u r i n g t h e l i v e s of p e r s o n s t h e n i n b e i n g a n d f o r t w e n t y - o n e E° §1399.
years thereafter.
SEO. 1921. C h u r c h o r g a n i z a t i o n s o c c u p y i n g p r o p e r t y g r a n t e d t o CHURCH organt h e m b y t h e t e r r i t o r y o r s t a t e o f I o w a , m a y l e a s e t h e s a m e f o r b u s i - J^ation^may^
n e s s p u r p o s e s , a n d o c c u p y o t h e r p r o p e r t y w i t h t h e i r c h u r c h e d i f i c e ; leased.may e
provided, t h a t a l l o f t h e i n c o m e d e r i v e d f r o m s u c h l e a s e d p r o p e r t y CH. 133,13a . A.
s h a l l b e devoted t o m a i n t a i n i n g , t h e religious exercises a n d o r d i n a n c e s
of t h e c h u r c h t o w h i c h t h e g r a n t w a s originally made, a n d t o n o
o t h e r p u r p o s e ; a n d s u c h c h u r c h a n d i t s affairs s h a l l r e m a i n i n t h e
c o n t r o l of a b o a r d of t r u s t e e s r e g u l a r l y c h o s e n i n a c c o r d a n c e w i t h i t s
c h a r t e r ; b u t p r o p e r t y s o l e a s e d , s h a l l , i n a l l cases, b e s u b j e c t t o taxa/t i o a t h e s a m e a s t h e p r o p e r t y of individuals.

CHAPTER 4.
OF THE TRANSFER OF PERSONAL PROPERTY.

SECTION 1922. N o sale, c o n t r a c t o r lease, w h e r e i n t h e t r a n s f e r o f conditional
t i t l e o r o w n e r s h i p o f p e r s o n a l p r o p e r t y i s m a d e t o d e p e n d u p o n a n y «alea: when incondition, shall b e valid against a n y creditor o r purchaser o f t h e
u a. A.
v e n d e e , o r lessee i n a c t u a l p o s s e s s i o n o b t a i n e d i n p u r s u a n c e t h e r e o f ,
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without notice, unless the same be in writing, executed by the vendor
or lessor, acknowledged and recorded the same as chattel mortgages.'
SEC. 1923. N o sale or mortgage of personal property, where the
vendor or mortgagor retains actual possession thereof, is valid against
existing creditors or subsequent purchasers, without notice, unless a
written instrument conveying the same is executed, acknowledged
like conveyances of real estate, and filed for record with the recorder
of the county where the holder of the property resides.J

1
Under a contract for t h e sale of a watch by cess, t h e purchaser's rights under such sale are
the terms of which the vendee was t o carry i t paramount to those under the process, notwith
thirty days, after which the sale should be con standing i t is not shown t h a t the execution
summated if the watch proved satisfactory; plaintift, or the officer serving the process, had
held, t h a t t h e transaction was not a conditional no notice of such sale prior to the seizure of t h e
sale, coming within the provisons of this section, property. Id.
A gift made in good faith by a father t o his
and t h a t until the thirty days expired the watch
was not subject t o seizure in the hands of the child, while he is solvent, if the possession of
party intending t o purchase on a n execution the property be taken by the child, and i t is held
against him. Mowbray v. Cady, 40 Iowa, 604. a s exclusively hers and under her sole and ex
Section 1922 of the code, does not apply t o clusive control, will not become liable to t h e
sales made prior to the enactment of t h e statute. father's debts subsequently contracted, by the
The intention of the legislature to make a statute simple fact t h a t i t was in his house with his
retrospective in its operation, must be clearly other furniture. Section 2201 of the revision,
expressed t o justify such a construction. Knowl- (§ 1923, code) has no application t o this class
ton v. Eedenbaugh, Id., 114; Mosley & Bro. v. of cases. Pierson v. Hersey, 19 Id., 114.
Fixtures so attached to the realty as to become
Shattuck, 4 3 Id., 540.
The possession of personal property is not a part thereof between vendor and vendee, pass
conclusive evidence of ownership, nor does a to the vendee free of the lien of a prior mort
change of possession estop the party who has gage of the same as personal property, of which
surrendered i t from asserting his title in the the vendee had no notice. A purchaser, in
article surrendered. Moseley & Bro. v. Shat searching the title t o real property, is not re
quired t o examine the record of chattel mort
tuck, supra.
Where there is a conditional sale of personal gages for incumbrances. Bringolf v. Munzenproperty, the title does not pass until the price maier, 20 Id., 513.
A mortgage of personal property, duly exe
is paid. Id.
The simple noting of personal property on a cuted, though not recorded, and though the
writ, or t h e taking of an inventory, where there mortgagor retains possession of the property, is
is no removal of the property and no person is valid against»existing creditors, with notice of
placed in charge thereof by the officer, does not the mortgage. The words, " without notice"
constitute a valid levy as against one who claims contained in t h e statute, apply to creditors as
never t o have parted with the title to t h e j u d - well as to purchasers. Allen v. McCalla, 25
ment debtor. Techmeyerv. Waltz, 49 Id., 645. Id.. 464.
The notice contemplated by t h e statute is
i The right of a pledgee will prevail over the either actual or constructive. Id.
lien of a n execution levied upon the property
Notice is actual where the purchaser either
pledged by a n officer with notice of the con knows of t h e existence of the adverse claim, or
tract pledging t h e same. Beeves <êr Co. ». is conscious of having the means of knowledge,
Sebern, 16 Iowa, 234.
and does not use them, whether his knowledge
The fact t h a t a bill of sale was acknowledged is the result of a direct communication, or is
long after its date, is not alone sufficient t o raise gathered from facts and circumstances. And
the presumption t h a t i t was antedated. Herns where a person designedly abstains from making
v. Hillhouse, 17 Id., 67.
inquiry for the purpose of avoiding knowledge
W h e n personal property a t t h e time of the h e will not be regarded as a bona fide purchaser
sale thereof was in t h e possession of a lessee, and without notice, but as charged with the knowl
remained therein after t h e sale, i t was held, t h a t edge which his inquiries would have developed.
the vendor did not retain the actual possession Id.
thereof, within the meaning of this section. Id.
An attaching creditor, who has notice t h a t a
An attachment creditor cannot acquire,
through his attachment, a higher or better right mortgage exists, to some one, on t h e property
t o the property or assets attached than the de upon which the levy is made, cannot defeat i t
fendant had when the attachment was levied, by showing t h a t a t the time of the levy h e
unless he can show some fraud or collusion by believed t h a t the mortgage was being withheld
from record, in order to delay and defraud cred
which his rights have been impaired. Id.
W h e n t h e execution defendants have, i n itors. Id.
Notice to the attorney is notice to the client.
the absence of any fraud, sold their interest i n
the property before seizure thereof under pro W h e t h e r t h e notice t o "the attorney must be in
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SEC. 1 9 2 4 . T h e recorder m u s t k e e p a n e n t r y b o o k o r i n d e x f o r
i n s t r u m e n t s o f t h e above description, h a v i n g t h e p a g e s t h e r e o f ruled,
s o a s t o s h o w i n parallel c o l u m n s , i n t h e m a n n e r h e r e i n a f t e r provided
i n case o f deeds f o r real p r o p e r t y :
1 . T h e m o r t g a g o r s or v e n d o r s ;
2. T h e mortgagees or vendees;
3 . T h e date o f t h e filing o f t h e i n s t r u m e n t ;
4 . T h e date o f t h e i n s t r u m e n t i t s e l f ;
5. I t s nature;
6 . T h e p a g e a n d b o o k w h e r e t h e record i s t o b e f o u n d .
SEC. 1925. W h e n e v e r a n y w r i t t e n i n s t r u m e n t o f t h e c h a r a c t e r
above c o n t e m p l a t e d i s filed f o r record as aforesaid, t h e recorder s h a l l
n o t e t h e r e o n t h e d a y a n d h o u r o f filing t h e s a m e , a n d f o r t h w i t h e n t e r
i n h i s e n t r y b o o k all t h e particulars required i n t h e p r e c e d i n g s e c t i o n ,
e x c e p t t h e s i x t h ; a n d f r o m t h e t i m e o f said e n t r y , t h e s a l e or m o r t 
g a g e s h a l l b e d e e m e d c o m p l e t e a s t o thi rd persons, a n d h a v e t h e s a m e
t h e course of t h e transaction i n which he is act
i n g for his client, not decided. Id.
A mortgagee of chattels takes the title thereto
unaffected by any lien of t h e vendor for the pur
chase money of which h e has no notice, unless
such lien was evidenced by writing, acknowl
edged a n d recorded as required by the statute.
Manny & Co. ». Woods et al., 33 Id., 265.
A mortgagee of personal property is a pur
chaser within the meaning of t h e recording law.
Id.
Where t h e title t o personal property h a s once
passed t o t h e vendee absolutely, i t cannot be so
qualified b y a n unrecorded writing as t o affect
t h e right or title of a purchaser without notice
from t h e vendee. Id.
T h e terms "existing creditors," i n section
1923 of the code, are not limited to those who
were creditors when the sale was made; they
apply equally to those who became such before
possession is changed, the bill of sale recorded,
or notice given. Fox v. Edwards, 38, Id., 215.
T h e recording of a bill of sale or other instru
ment having a n acknowledgment, defective, i n
not showing t h e county of t h e notary taking the
same, does n o t impart constructive notice.
Willard ». Cramer, 36 Id., 22.
A sale of personal property is of n o validity
against a subsequent purchaser or incumbrancer
without notice, where t h e possession is retained
by t h e vendor. Hesser & Hale ». Wilson, 36
Id., 152.
A manufactured a buggy for and on the order
of B, furnishing t h e material therefor, except
t h e top, which was furnished by B . B had
paid A the price agreed upon. Under these cir
cumstances, and while the buggy was yet i n the
possession of A , h e executed a mortgage thereon
t o a creditor without notice of B.'s rights.
Held, t h a t t h e mortgagee's rights were not
affected thereby. Id.
I n a n action t o recover personal property
claimed under a n alleged sale, i t was held
proper to instruct the jury t h a t if there was no
change of possesion of t h e property, a n d no
record of t h e sale, i t was invalid against exist
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i n g creditors without notice. Boothby & Co. v.
Brown, 40 Id., 104.
The sale of personal property without notice
t o creditors of t h e vendor, will not defeat t h e
levy of a n attachment. Id.
Possession is a fact which may b e established
by proof. I t is competent t o ask a witness who
was in possession of property which is t h e sub
ject of controversy. Id.
W h e r e cattle, purchased while running a t
large, were separated from t h e other cattle of
t h e vendor a t the time of t h e sale, b u t were
afterward allowed t o run with t h e m a s before,
under t h e charge of a son of t h e vendor, held,
t h a t there was not such a change of actual
possession a s to constitute a valid sale, under
section 1923 of t h e code, as against a subsequent
mortgagee without notice. Sutton ». Ballou
et al., 46 Id., 517.
Under such circumstances i t was held not
error t o instruct the jury t h a t , if there w a s a n
actual delivery of t h e cattle to the purchaser,
h e must have continued his possession t o the
time of the execution of t h e subsequent mort
gage b y the vendor, t o render such mortgage
invalid. Id.
An unrecorded chattel mortgage is n o t valid
as against a mortgage subsequently executed,
entered and filed of record. Pitkin db Brooks
». Fletcher
Davis, 47 Id., 53.
W h e r e C., having a quantity of grain, sold i t
t o E., receiving part payment therefor, a n d
agreeing for future delivery, h e subsequently
stated t o W . t h a t he had made a sale, a n d
agreed with W . t h a t h e should deliver it, i t was
held, t h a t this did not constitute a valid sale of
t h e grain as against a n existing creditor of C.
without notice. McKay ». Clapp et al., 47 I d . ,
418.
The sale of personal property without a trans
fer of possession is void, as to creditors without
notice, whore no written instrument evidencing
t h e same is executed and recorded. T h e absence
of acts of control or ownership is not evidence
t h a t actual possession is transferred t o t h e pur
chaser. Hickolc ». Bael et al., 51 Id., 655.
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effect as though it had been accompanied by the actual delivery of
the property sold or mortgaged.41
SEC. 1926, The recorder shall, as soon as practicable, record such
instrument, and enter in his entry book, in its proper place, the page
and book where the record may be found.
SEC. 1927. In the absence of stipulations to the contrary in the
mortgage, the mortgagee of personal property is entitled to the pos
session thereof.1

CHAPTER 5.
O F R E A L PKOPERTY.
Who seized.
B . § 2207.
Estate i n fee
simple.
R. % 2208.
Conveyance
passes interest
of grantor.
R . § 2209.
After acquired
Interest*
K. § 2210.

Adverse posses
sion.
R § 2211.

S E C T I O N 1928. All persons owning lands not held by an adverse
possession, shall be deemed to be seized and possessed of the same.m
SEO. 1929. The term "heirs," or other technical words of inherit
ance, are not necessary to create and convey an estate in fee simple."
SEC. 1930. Every conveyance of real estate passes all the interest
of the grantor therein, unless
a contrary intent can be reasonably
inferred from the terms used.0
SEO. 1931. Where a deed purports to convey a greater interest
than the grantor was at the time possessed of, any after acquired
interest of such grantor, to the extent of that which the deed purports
to convey, enures to the benefit of the grantees.p
SEO. 1932. Adverse possession of real property does not prevent
any person from selling his interest in the same.

k
T h e husband's possession of t h e personal
property of t h e wife, does not deprive h e r of
the r i g h t to mortgage t h e property, a n d t h e
record of the mortgage, by section 1925, is notice
t o the world of the rights of t h e morigagee and
mortgagor therein. Root et al. v. Schaffner, 39
Iowa, 375.
1
Under the statute, the mere retention of t h e
possession by the mortgagor of personal prop
erty mortgaged when t h e instrument is recorded,
is neither per se fraudulent, or a badge of fraud
in law. I t may be a circumstance, with others,
t o prove fraud in fact. Hughes v. Corey, 20
Iowa, 399.
T h e mortgagor of chattels has an equity of
redemption therein, even after the conditions of
t h e mortgage have been broken, and a mort
gagee who has taken possession of the property
after such breach, is liable t o garnishment a t
t h e suit of a creditor of t h e mortgagor for any
surplus remaining after t h e satisfaction of the
mortgage. Doane dè Co. ». Garretson, 24 Id.,
351.
" U n d e r our statute "allpersons owning lands
not held by a n adverse possession shall be deemed
t o be seized and possessed of the same." Fleming
v. Maddox, 30 Iowa, 239, 241.
This presumption of seizure continues until
t h e owner is disseized. Barrett v. Love, 48, Id.,
111.

n
"Under the statute t h e word 'heirs' or other
technical words of inheritance are not necessary
t o create and convey a n estate. The grantee
takes t h e title of his grantor although no such
words are used in t h e conveyance to the gran
t o r . " Barlow v. C. R. I. & P. R'y Co., 29 Iowa,
276, 280; Frederick v. Callahan, 40 Id., 311,
313; Benkert ». Jacoby, 36 Id., 273.
0
A deed in which t h e wife joins the husband
in t h e granting clause and i n t h e covenants, op
erates, under our statutes (code
1930,1935,)
t o pass all the estate of t h e wife in the property
conveyed, including her right of dower. Ed
wards v. Sullivan et al„ 20 I o w a , 502.
W h e r e a person erects improvements on real
estate under a parol contract for its purchase, he
thereby acquires a n interest in t h e land to the
extent of such improvements, and this interest
may under our statute be conveyed or mort
gaged. White ». Butt, 32 Id., 335.
A right of redemption is an interest in lands
t h a t will pass by a conveyance. Stout ». Mer
rill, 35 Id., 47, 58. And see Frederick ». Cal
lahan, 40 Id., 311, 313.
ï A grantor conveying a n estate i n fee in real
property, or with covenants of warrantais there
by estopped from setting u p against his grantee
a title acquired by him subsequently to his con
veyance. Childs v. McChe.sney, 29 Iowa, 431.
But t h e joinder of the wife with her husband
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SEC. 1933. Estates may be created to commence at a future day. F u t u r e e s t a t e s .
SEC. 1934. Declarations, or creations of trusts or powers, in rela R. § 2212.
tion to real estate, must be executed i n the same manner as deeds of tDr eucslta. r a t i o n s of
conveyance; but this provision does not apply to trusts resulting from
the operation or construction of law.'
SEC. 1935. A married woman may convey or encumber any real M a r r i e d w o m e n
m a y convey a s
estate or interest therein belonging to her, and may control the same, o t h e r p e r s o n s .
or contract with reference thereto, to the same extent and in the same B . g 2216.
manner as other persons.*
SEC. 1936. Every conveyance made by a husband and wife shall hWuhs ebna nmdaodre b y
be deemed sufficient to pass any and all right of either in the property wt i tilfeeo: fcbo on vt he .y s
Conveyed, unless the contrary appears on the face of the conveyance. 8 E . S 2255.
in the conveyance of his real property, by a deed
with general covenants of warranty, does not
estop her from subsequently acquiring' with her
own means, a title to the same property, and
asserting the same against her grantee. Id. ;
O'Neil v. Vanderburg, 25 Id., 104.
Whether she would be thus estopped in case
of a conveyance of her own land, query. Id.
Where a deed purports to convey a greater
interest than the grantor was a t the time pos
sessed of, any after acquired interest of the gran
tor to the extent of that which his deed purports
to convey, inures t o the benefit of the grantee.
Van Orman v. McGregor, 23 Id., 300.
This rule is subject to an exception, where the
grantor executes to his grantee a mortgage to
secure a part of the purchase rûoney on the
premises subsequently conveyed by the latter to
the former. Morgan v. Graham et al., 35 Id.,
213.
I t was accordingly held, where A executed a
deed of conveyance for land to which he then
had no title to B, and A afterwards purchased
and received a deed for the premises form C,
the owner, and executed back to him a mort
gage for the unpaid purchase-money, that the
rights of C, under his mortgage were not af
fected by the prior conveyance from A to B. Id.
The doctrine of the rule of section 1931 ap
plies to grants by the state. See Bellows ».
Todd, 39 Id., 209, 217.
i The bona fide purchaser of real estate, of a
vendor who holds title under a deed absolute on
its face and duly recorded, is not charged with
notice of a trust set out in a separate instrument
not recorded. Declarations of trust must be exe
cuted and recorded like deeds of conveyance.
Koons v. Grooves, 20 Iowa, 373.
Where a husband purchased real property and
caused the title thereof to be conveyed to his
wife, under an express agreement that she would
convey the same to her husband -on request by
him, held, that she had no such interest in the
property as would in the event of her death
while holding the title descend to her heirs, as
against her husband. Cotton v. Wood, 25 id.,43.
Nor would a transaction of this character be
in the nature of an express trust which would
under section 1934, have to be evidenced by
writing. The consent or agreement of the per
son to whom the conveyance of real property is

made, to hold the title for the benefit of the per
son furnishing the consideration, does not change
the character of the trust from a resulting to a n
express one. Id.
r
A married woman may encumber or convey
real property which she owns in her own right.
Sanborn <& Follet v. Casady et al., 21 Iowa, 77.
She may convey to her husband without the
intervention of a trustee, an interest she holds
in lands. Robertson v. Robertson, 25 Id., 350.
See. also, Musslernan v. Galligher, 32 Id., 383;
Blake v. Blake, 7 Id., 46.
A conveyance by a wife to her husband exe
cuted under an agreement of separation, relin
quishing her right of dower in his real estate,
and releasing all claims upon him for future
maintenance and support, will be upheld when
supported by a consideration, and no fraud, de
ception or oppression was practiced upon her.
id.
But it was held in McKee v. Reynolds, 26 Id.,
578, that the contingent right of dower of t h e
wife in the husband's lands, or of his in hers, is
not the subject of barter and sale between them.
And aside from an agreement to separate, it is
not competent for one to convey to the other his
or her dower interest in real property. But such
would be the holding under the present code.
Where the legal title to real estate is vested in
a married woman, who joins with her husband
in a deed by the granting clause of which they
"grant, bargain, sell and convey" said prop
erty, and the concluding clause of which the
wife '"relinquishes all her right of dower in said
premises." Held, 1. That the whole estate of t h e
wife passed by the deed. 2. That the relinquish
ment of dower cannot be construed as limiting
or qualifying the interest conveyed by the grant
ing clause. Grapengather v. Fejervary, 9, Id.,
163.
• Prior to the code of 1851, t h e acknowledg
ment of the wife was essential to the validity of
her deed to her own property, but under t h e
code of 1851. and the revision, section 2255. the
conveyance of a married woman has had the
same effect as a conveyance of a feme sole, or by
a man, an acknowledgment being necessary t o
admit the deed to record as constructive notice
to third persons, but not essential to its validity
as between the parties thereto. Simms v. Hervey, 19 Id., 273.
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SEC. 1937. I n cases where either t h e husband or w i f e joins i n a
conveyance of real property owned b y t h e other, t h e husband or w i f e
so joining shall n o t be bound b y t h e covenants of s u c h conveyance,
unless i t i s expressly s o stated o n t h e f a c e therof.
SEC. 1938. I n t h e absence of stipulations t o t h e contrary, t h e
mortgagor of real property retains t h e l e g a l title and right of posses
sion thereto. 1
SEC. 1939. Conveyances t o t w o or more i n their own, right, create
a tenancy i n c o m m o n unless a contrary i n t e n t i s expressed.11
SEC. 1940. N o vendor's l i e n f o r unpaid purchase m o n e y shall be
recognized or enforced i n a n y court of l a w or equity after a convey
ance b y t h e vendee, unless s u c h l i e n i s reserved b y conveyance, mort
gage, or other instrument d u l y acknowledged and recorded, or unless
s u c h conveyance b y t h e vendee, i s made after suit brought b y the
vendor, h i s executor, or aspigns t o enforce s u c h lien. B u t n o t h i n g
herein shall be construed t o deprive a vendor of a n y remedy n o w e x 
i s t i n g against conveyances procured t h r o u g h t h e fraud or collusion of
t h e vendees therein, or persons purchasing of s u c h vendees w i t h notice
of such f r a u d /

' Under our statute, in the absence of stipula a title barring the co-tenant of his grantor from
tions to the contrary, the mortgagor of real asserting any right therein. Kinney v. Slattery,
estate retains the legal title and right of posses 51 Id., 353.
sion. Per COLE, J., in Chase v. Abbott, 20
section, which provides that no vendor's
Iowa, on p. 158. See also Waters v. Waters <è * This
shall be enforced after a conveyance by the
Jones, Id., on p . 366; McHenry v. Cooper, 27 lien
unless the lien is recorded, cannot apply
Id., 137, 144; Devon v. Hendershott, 32 Id., on vendee,
to sales of lapd made before the enactment of
p . 194.
the
statute.
Jordan v. Wisner et al., 45 Iowa,
Upon payment, or performance of the condi
Same v. Same, 48 Id., 180.
tion, the mortgagor or his assignee holds by 65;The
vendor of real estate has a lien upon the
virtue of the original title, and not by virtue of property
sold for the unpaid purchase-money,
any title derived or acquired from the mort independent
of the existence of a lien evidenced
gagee. P e r DILLON, J . Id.
by title bond or mortgage. Id.
u
Prior to the present code, where the vendor
Under our law, joint tenancy, and survivor
ship, are not favored, and a conveyance to two of land, to which he retained the legal title, and
or more persons in their own right creates a for which he executed a bond to convey, assigned
tenancy in common, unless a contrary intent is a promissory note, received in consideration of
expressed. Hoffman et al. v. Stigers, 28 Iowa, the sale of the land, and he agreed that his
assignee should be substituted to the benefit of
302.
And this rule, under our statute, applies to a all the security held by him, the assignee of
conveyance, whether by judgment or deed, vest the note was held entitled to the same rights as
ing the estate in husband and wife jointly. And the vendor himself, and he might bring an ac
so it was held, where in an action of partition, tion in his own name against the vendee, and
certain shares of the real estate were set off and all persons claiming under him, with notice, for
confirmed in a husband and wife, that a tenancy a foreclosure and sale of the premises. Blair <&
Co. v. Marsh et al., 8 Id., 144.
in common was created. Id.
The lien of a vendor of land for the unpaid
While the seizin and possession of one tenant
in common is the seizin and possession of both, purchase-money passes, as an equitable incident
still if a tenant in common assumes to convey to the assignee of the notes made for such pur
the entire estate to a third person, such convey chase-money, but it can be made available only
ance will operate as a disseizin of his co-tenant, by proper proceedings to establish it. I t can be
and the grantee in such conveyance by going made operative only against the realty. 1lakeinto and holding adverse possession under his straw v. Hamilton, 14 Id., 147.
deed for more than ten years will have acquired
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C H A P T E R 6.
THE CONVEYANCE OF REAL PEOPEETY.

SECTION" 1941. N o instrument affecting real estate is of any validity
against subsequent purchasers for a valuable consideration, without
notice, unless recorded i n the office of the recorder of the county i n
which the land lies as hereinafter provided."
SEO. 1942. I t shall not be deemed lawfully recorded unless it has
been previously acknowledged or proved i n the manner herein prescribed.1
w
A mortgagee of real property is a purchaser
within t h e meaning of t h e recording statute of
this8tate. Porter et al. v. Green et al., 4 Iowa, 571.
So also, a purchaser of real property a t sheriff's
sale, without actual or constructive notice of a
prior unrecorded deed, is a purchaser within the
meaning of t h e statute. Bell v. Evans, 10 Id.,
353.
A n unrecorded deed is valid against all per
sons except subsequent purchasers for a valuable
consideration without notice. Id.
T h e record of a deed defectively acknowledged
will impart no notice of t h e contents to a subse
quent purchaser. Brinton v. Seevers, 12 I d . ,
389; Willard v. Cramer, 36 Id., 22.
The provisions of section 2249 of the revision,
intended to cure certain defects in the acknowl
edgment of deeds, was held not repugnant t o
t h e constitution as impairing the obligation of
contracts, but invalid as to cases in which its
application would interfere with rights vested
a t the date of its going into effect. Id.
The grantee of a n unrecorded deed or mort
gage has priority over a subsequent judgment
creditor of t h e grantor. Evans ». McGlasson,
18 Id., 150; Norton, Jewett & Busby v. Wil
liams, 9 Id., 529; Bell v. Evans. 10 Id., 353;
Seevers v. Delashmutt, 11 I d . , 174; Welton v.
Tizzard, 15 Id., 495, 497; Hayes v. Rhode, 18
Id., 51.
But if there is a sale u n d e r a subsequent
judgment t o a third person, for value paid,
without notice, t h e purchaser will take priority
over the grantee in a n unrecorded deed. Evans
v. McGlasson, supra.
Actual or constructive notice, t o a purchaser,
of one lien does not charge him with construc
tive notice of equities of which h e h a s h a d no
other notice. Koons v. Grooves, 20 Id., 373.
See, also, Bringhulff v. Munzenmaier, Id., 513.
The constructive notice arising from t h e record
of a deed which is actually fraudulent, the
grantor remaining in possession and claiming
a n d selling t h e property a s his own, to a pur
chaser for value, without notice, does not defeat
the right of such subsequent purchaser to avoid
a n instrument t h a t would otherwise work a
f r a u d upon him. Gardner v. Cole, 21 I d . , 205.
Semble, T h a t i t would be different in case of
a voluntary deed, fair a n d meritorious, as a
reasonable provision for wife a n d children. Id.
The terms "subsequent purchasers" in the

INSTRUMENT af'eotmg recordR.'S 2220.
same.
- 8 M21"

B

recording law includes purchasers f r o m t h e heir
a s well a s from t h e ancestor. I t is accordingly
held, t h a t a deed of real estate from t h e lien
t o a purchaser, without notice, should prevail
against a n unrecorded deed from t h e ancestor.
McClure v. Tollman, 30 Id., 515.
A j u d g m e n t creditor who purchases real prop
erty, sold a t execution sale, will be protected
from a n unrecorded deed or outstanding equities
of which h e h a d no notice a t t h e time of his
purchase. H e stands upon t h e same footing, in
this respect, as any other bona fide purchaser.
Gower v. üoheney et al., 33 Id., 36.
T h e " subsequent purchasers," who are pro
tected by t h e recording statute against t h e
grantees in prior unrecorded deeds, are those
who claim from a common source of title with
t h e latter. N o protection is intended against
a n independent title, distinct f r o m t h a t on
which t h e recorded deed is based. Rankin ».
Miller, 4 3 Id., 11, 19, a n d cases cited.
T h e holder under a quit-claim deed is not
entitled to protection against a prior unrecorded
deed or outstanding equities a s a bona fide pur
chaser, without notice, under t h e recording law.
Watson v. Phelps, 40 Id., 482; Smith v. Dunton,
42 Id., 48; Light v. West, Id., 138, 141; Besore
v. Dosh, 4 3 I d . , 211, 212; Springer v. Bartle,
46 Id., 688.
W h e r e a note and mortgage were assigned to
a b a n k as security for present a n d f u t u r e loans,
i t was held, t h a t the subsequent recording of a
prior mortgage would not affect t h e b a n k s pri
ority, even with respect to advances m a d e a f t e r
t h e recording of such mortgage. Clasey v.
Sigg et al., 51 Id., 371.
x
A n acknowledgment is not necessary t o t h e
validity of a deed or mortgage, a s between t h e
parties thereto. Blain v. Sewart, 2 Iowa, 378;
Sims v. Hervey, 19 Id., 273; Rankin ». Miller,
4 3 Id., 18; Goddard v. Beebe, 4 Gr. Gr., 126.
W h e r e t h e certificate of acknowledgment af
fixed to a deed failed to show t h a t t h e grantors
were personally known t o t h e officer t o b e t h e
identical persons who executed t h e deed, i t was
held, t h a t the deed was defectively acknowledged
a n d t h e recording of such deed did not i m p a r t
notice to subsequent purchasers. Brinton ».
Seevers, 12 Id., 389; Cavender v. Heirs of Smith,
5 Id., 157; Wickersham v. Reeves et al., 1 I d . ,
413; Reynolds v. Kingsbury, 15 Id., 238.
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SEC. 1943. The recorder must keep an entry book or index, the
pages of which are so divided as to show in parallel columns:
1. The grantors;
2. The grantees;
3. The time when the instrument was filed;
4. The date of the instrument;
5. The nature of the instrument;
6. The book and page where the record thereof may be found;
7. The description of the land conveyed/
SEC. 1944. The recorder must indorse upon every instrument prop
erly filed in his office for record, the time when it was so filed, and
shall forthwith make the entries provided for in the preceding sec
tion, except that of the book and page where the record of the instru
ment may be found, and, from that time, such entries shall furnish
constructive notice to all persons of the rights of the grantee confer
red by such instrument.*
SEC. 1945. The entries in such entry book, shall show the names
of the respective grantors and grantees arranged in alphabetical order.
SEC. 1946. Every such instrument shall be recorded, as soon as
practicable, in a suitable book to be kept by the recorder for that
purpose; after which he shall complete the entries aforesaid, so as to
show the book and page where the record is to be found.
SEC. 1947. The recorder shall record all deeds, mortgages, and
other instruments affecting town lots in cities or villages, the plats
whereof are recorded in separate books from those in which other
conveyances of real estate are recorded.
(CHAPTER 1 0 , LAWS OF 1876.)
UNITED STATES A N D STATE PATENTS.

Tille.

AN ACT relating to the recording of United States and state patents
for lands.

SECTION 1 . Be it enacted, by the General Assembly of the State of
Iowa, That United States and state patents for lands in this state,
^
b e e n o r hereafter may be recorded in the recorder's office of
certifted copie» county in which the lands are situated, shall be deemed matters of
to be received as record, and certified copies thereof, under the hand of the recorder,
evidence.
m a y ^ r e c e i V ed and read in evidence in all the courts in this state,
with like effect as other certified copies of original papers recorded in
his office.

WHEN DEEMED

to be matters of
record.
<

y The extent of notice imparted by the record acknowledgment of a deed releasing her dower
of a mortgage is limited to the property de or conveying the estate. Id.
scribed in the index of the record. Stewart »._ ' Although this section provides that the
Huff, 19 Iowa, 557; Scoles ». Wilsey, 11 Id.,' record "shall furnish constructive notice to all
261; Noyes' Adm'r ». Horr, 13 Id., 570; Breed persons of the rights of the grantee conferred
». Conley, 14 Id., 269; Barney ». Little, 15 Id., by such instrument," the rights or title con
527; Bradford ». Miller, 12 Id., 14. But see ferred by the conveyance, as to subsequent pur
White v. Hampton, 13 Id., 259, following Col- chasers without notice, are to be determined by
vin ». Bowman, 10 Id., 529; Bostwick v. Powers, the instrument as recorded, and not by facts in
12 Id., 456.
pais or other instruments not recorded. Miller
A conveyance is valid and binding between ». Ware, 31 Iowa, 524.
the parties, though it be neither acknowledged
A trust deed filed for record but not entered
nor recorded. Lake et al. ». Gray et al., 30 in the proper index does not operate as construc
Id., 415.
tive notice of its contents to a subsequent pur
And this rule applies to a married woman's chaser. Gwynn ». Turner, 18 Id.. 1.
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I n order to entitle said patents to be recorded, n o acknowledgment, no acknowieagneceB
as required by chapter six of the code shall be necessary.
"
Approved February 16, 1876.
TRANSFER AND INDEX BOOKS.
SEC. 1 9 4 8 . The county auditor shall keep in his office, books for county auditors
the transfer of real estate, which
shall consist of a transfer book, oh*6i?§i,l i a .
index book, and book of plats.1
A.
SEO. 1 9 4 9 . Said transfer book shall be ruled and headed substan- Form of.
tially after the following form; and entries thereupon shall be i n S a mc ' *2"
numerical order beginning with section one:
, TOWNSHIP

RANGE-

Description.

Page of
Plats.

Date of in
strument.

Grantor.

Grantee.

i

SECTION NO

THE INDEX BOOK THUS.

NAMES OF GRANTEES.

PAGES OF TRANSFER BOOK.

SEC. 1950. The auditor shall so keep the book of plats as to show B o ok of plate :
the number of lot and block, or township and range, divided into sec- how
" J e d and*
kept.
tions and subdivisions as occasion may require, and shall designate Same, § 3.
160, § 3, 12
thereon each piece of land or town lot, and mark in pencil the name Ch.
G. À.
of the owner thereon in a legible manner. Said plats shall be lettered
or numbered so that they may be conveniently referred to by the
memoranda of the transfer book, and shall be drawn on a scale of not
less than four inches to the mile.
SEC. 1951. Whenever a deed of unconditional conveyance of real Entries by audi
tor in index and
estate is presented, the auditor shall enter in the index book, in alpha transfer
book.
betical order, the name of the grantee, and opposite thereto the num Ch. 61, § 4, 11
a.
A.
ber of the page of the transfer book on which such transfer is made;
and upon the transfer book he shall enter in the proper columns, the
name of the grantee, the name of the grantor, date or instrument, the
1
See Wilson v. Hathaway, 4 2 Iowa, 173, and filed for record until the proper entries have
note of same cited to section 986, ante.
been made in the transfer boobs. Wilson-v.
N o deed of real property can be lawfully Hathaway, supra, on p. 175.
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character of the instrument, the description of the property, and the
number or letter of the plat on which the same is marked."
SEC. 1952. After the auditor has made the entries contemplated in
the preceding section, he shall indorse upon the deed the following
words: "Entered for taxation this
day of
, A. D.
," with the proper date inserted and sign his name thereto.
SEC. 1953. The recorder shall not file for record any deed of real
property, until the proper entries have been made upon the transfer
books in the auditor's office and indorsed upon the deed.
SEO. 1954. The auditor shall correct the transfer books from time
to time, as he shall find them incorrect.
ACKNOWLEDGMENT OF DEEDS.

SEC. 1955. Any deed, conveyance, or other instrument in writing,
by which real estate in this state shall be conveyed or encumbered, if
acknowledged within this state, must be so before some court having
a seal, or some judge or clerk thereof, or some justice of the peace or
notary public.
SEC. 1956. W h e n made or acknowledged out of this state but
When out of,
but in the U. S. within the United States, it shall be acknowledged before some court
R. § 2245.
of record or officer holding the seal thereof, or before some commis
sioner appointed by the governor of this state to take the acknowledg
ment of deeds, or before some notary public or justice of the peace;
and, when made by a justice of the peace, a certificate under the offi
cial seal of the proper authority of the official character of said justice,
and of his authority to take such acknowledgments and of the genu
ineness of his signature, shall accompany said certificate of acknowl
edgment.®
SEC. 1957. When made or acknowledged without the United
When out of
the U. 8.
States, it may be acknowledged before any embassador, minister, sec
C. 32, 14 G. A. retary of legation, consul, charge d'affaires, consular agent, or any
other officer of the United States in a foreign country who is author
ized to issue certificates under the-seal of the United States. Said in
struments may also be acknowledged or proven before any officer of a
foreign country who is authorized by the laws thereof to certify to
the acknowledgments of written documents; but the certificate of
acknowledgment by a foreign officer must be authenticated by one of
the above named officers of the United States, whose official written
statement that full faith and credit is due to the certificate of such
foreign officer, shall be deemed sufficient evidence of the qualification
of said officer to take acknowledgments and to certify thereto, and of
the genuineness of his signature or seal if he have any. All instru
ments in writing already executed in accordance with the provisions
of this section, are hereby declared effectual and valid in law, and to
be evidence in any court of this state.

Manner of in
the state.
R. § 2226.

* The statute in relation to transfer books
does not require that the names of occupiers of
land should appear thereon; the names of own
ers are required so to appear. Per BECK, J., in
Alcott v. Acheson, 49 Id., 569, 570.
a
A certificate of acknowledgment made in
another state, and appended to a deed convey

ing lands in this state, to which there was no
seal attached by the court or officer taking the
same, nor any certificate, under competent au
thority, attesting the official character of such
officer, was held, insufficient under sections
2245, 2246, of the revision. Jones v. Berkshire,
15 Iowa, 248.
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SEC. 1958. The court or officer taking the acknowledgment, must
indorse upon the deed or other instrument, a certificate setting forth
the following particulars:
1. The title of the court or person before whom the acknowledg
ment was taken;
2. That the person making the acknowledgment was personallyknown to at least one of the judges of the court, or to the officer tak
ing the acknowledgment, to be the identical person whose name is
affixed to the deed as grantor, or that such identity was proved by at
least one credible witness, naming him;
3. That such person acknowledged the instrument to be his vol
untary act and deed.b
SEC. 1959. Proof of the due execution and delivery of the deed or
other instrument made before the court, or officer authorized to take
acknowledgments, by one competent person other than the vendee or
other person to whom the instrument is executed in the following
cases:
1. If the grantor die before making the acknowledgment ;
2. Or, if his attendance cannot be procured;
3. Or, if having appeared, he refuses to acknowledge the instru
ment.
SEC. 1960. The certificate indorsed by them upon the deeds thus
proved must state:
1. The title of the court or officer taking the proof;
2. That i t was satisfactorily proved that the grantor was dead, or
that for some other reason his attendance could not be procured in
order to make the acknowledgment, or that having appeared he re
fused to acknowledge the deed or other instrument;
3. The names of the witnesses by whom proof was made, and that
it was proved by them that the instrument was executed and delivered
by the person whose name is thereunto subscribed as a party.
SEC. 1961. The certificate of proof or acknowledgment as afore
said, may be given under seal or otherwise, according to the mode by
which the courts or officers granting the same, usually authenticate
their solemn and formal acts.
SEC. 1962. The execution of any deed, mortgage, or other instru
ment in writing, executed by an attorney in fact, may be acknowl
edged by the attorney executing the same.
SEC. 1963. The court or person taking the acknowledgment, must
indorse upon such instrument a certificate setting forth the following
particulars:
1. The title of the court or person before whom the acknowledg
ment was taken;
b
The same degree of particularity is not re
quired in the acknowledgment of the execution
of a submission to arbitrators as in the acknowl
edgment of a deed of conveyance. McKnight
v. McCullougk, 21 Iowa, 111.
I t is worthy of note that the statute, in terms,
does not require that the certificate shall set
forth that the person making the acknowledg
ment did personally appear before the officer.
* * Of course the fact would be necessary in
order to take the acknowledment, but the stat
ute does not require that such fact be set forth
in the certificate. Per COLE, J . , in Schafenburg
v. Bishop, 35 Id., 60, 62.

Certificate of
acknowledg
ment.
R . § 2227.

P r o o f of execu
t i o n a n d deliv
ery: how done.
I L § § 2228,2229.

Certificate:
w h a t m u s t state*
R . § 2230.

Same.
R . § 2231.

Acknowledg
ment b y attor
ney in fact.
K . § 2251.
Certificate o f .
R . § 2252.

A certificate of acknoweldgment which fails
to show the county of the notary making it, is
fatally defective. Willard v. Cramer, 36 Id.,
22.
Where a certificate of acknowledgment b y a
husband and wife failed t o show, either i n
form or substance, t h a t the wife was "personally
known" to t h e officer taking t h e same " t o be
the identical person whose name was affixed to
the deed a s grantor," i t was held, t h a t t h e cer
tificate was insufficient and t h a t t h e record of
the deed did not impart constructive notice to
subsequent purchasers. Reynolds v. Kingsbury
15 Id., 238.

532

Penalty f o r
making false
certificate.
E . § 2332.

8abpœD«6.
R . § 2223.
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2. T h a t t h e person making the acknowledgment was personally
known t o at least one of t h e judges of t h e court, or t o the officer
taking t h e acknowledgment, t o be t h e identical person whose name
is subscribed t o the instrument as attorney f o r t h e grantor or grantors
therein named, or t h a t such identity was proved t o h i m by at least
one credible witness t o him personally known and therein named:
3. T h a t such person acknowledged said instrument t o be the act
and deed of t h e grantor or grantors therein named by him as his or
their attorney thereunto appointed, voluntarily done and executed.0
SEC. 1964. A n y officer, who knowingly mistates a material fact in
either of t h e certificates above contemplated, shall be liable f o r all
damages caused thereby, and may be indicted and fined any sum not
exceeding the value of t h e property conveyed or otherwise affected by
t h e instrument on which such certificate is indorsed.4
SEC. 1965. A n y court or officer having power t o take the proof
above contemplated, may issue the necessary subpoenas, and compel
t h e attendance of witnesses residing within t h e county by attachment
if necessary.
CONVEYANCES LEGALIZED.

When acknowl
edged i n ac
cordance with
t h e laws of
other states.
Oh. 110, § 1, 14
G . A.

w h e n recorded
11

ApriVisw!
same, § 2.

SEC. 1966. All deeds and conveyances of lands lying and being
within this state heretofore executed, and which said deeds have been
acknowledged or proved according t o and i n compliance with the
laws and usages of the state, territory, or country i n which said deeds
or conveyances were acknowledged and proved, are hereby declared
effectual and valid i n law t o all intents and purposes as though the same
acknowledgments had been taken or proof of execution made within
this state and in pursuance t o t h e acts and laws thereof; and such
deeds so acknowledged or proved as aforesaid, may be admitted t o be
recorded in the respective counties i n which such lands may be, any
t h i n g i n the acts and laws of this state t o t h e contrary thereof not
withstanding; and all deeds and conveyances of lands situated within
this state, which have been acknowledged or proved i n any other state,
territory, or country, according t o and i n compliance with the laws
and usages of such state, territory, or country, and which deeds or
conveyances have been recorded within this state, be and the same
are hereby confirmed and declared effectual and valid i n law t o all in
tents and purposes as though t h e said deeds or conveyances, so ac
knowledged or proved and recorded, had, prior t o being recorded, been
acknowledged or proved within this state. 6
SEC. 1 9 6 7 . T h a t the acknowledgments of all deeds, mortgages, or
other instruments i n writing, taken and certified previous t o the thirtieth day of April, A. D. 1872, and which have been duly recorded in
the proper counties i n this state, be and t h e same are hereby declared

c
It seems that an acknowledgment of a deed
by an attorney in fact, as such, purporting to be
the voluntary act and of his principal, i s in con
formity with section 2252 of the revision (code
section 1963). Clark v. Conner, 28 Iowa, 311.
d

In an action under this section against a
justice of the peace, who took an acknowledg
ment of the assignment of a mortgage in the
usual form, stating that the assignor was to him
"personally known to be the identical person"'
whose name was signed to the instrument, the
assignment being in fact forged, i t was held

that the defendant w a s not liable on his official
bond to one who had purchased the notes and
mortgage, relying on the validity of the assign
ment. Wy Ilia v. Hann, 47 Iowa, 614.
e
Section 2248 o f the revision, which is sub
stantially the same as section 1966 of the code,
was held to be retrospective only, and that it
did not cure defective certificates of acknowledg
ments made after taking effect of the act, which
was chapter 30, laws of 18-58. Reynolds v.
Kingsbury, 15 Iowa, 238; Jones v. Berkshire,
Id.,'248.
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to be legal and valid in all courts of law and equity in this state or
elswhere, anything in the laws of the territory or state of Iowa in
regard to acknowledgments to the contrary notwithstanding/
SEC. 1 9 6 8 . All deeds, mortgages, or other instruments i n writing, WHEU NO SEAL
for the conveyance of lands which have heretofore been made and tSoate.to °er"
executed, and the officer taking the acknowledgment has not affixed £h-A160'53 ' 1 3
his seal to the acknowledgment, such acknowledgment shall, neverthe
less, be good and valid in law and equity, anything in any law hereto
fore passed to the contrary notwithstanding.
(CHAPTER 1 6 4 , LAWS OF 1 8 7 8 . )
ACKNOWLEDGMENTS OF DEEDS BY CERTAIN OFFICERS.

to legalize the acknowledgments of deeds by deputy clerks of
court, county auditors and deputy county auditors.

A N ACT

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That all acknowledgments of deeds, heretofore taken and certified by any deputy clerk of court, county auditor or deputy county
auditor within this state, be and the same are hereby declared to be
legal and valid in law and equity.
Approved March 26, 1878.

SEC. 1969. All instruments containing a power to convey, or in
any manner to affect real estate, shall be held to be instruments affect
ing real estate; and no such instrument, when certified and recorded
as above prescribed, can be revoked as to third parties by any act of
the parties by whom it was executed, until the instrument containing
such revocation is acknowledged and filed for record in the same office
in which the instrument containing such power is recorded.
SEC. 1970. The following or other equivalent forms, varied to suit
circumstances, are sufficient for the purposes therein contemplated:

Title.

Acknowledge
ments

legated,

Revocation of
power of a t 
torney: how
done.

F o r m s of c o n 
veyances.
R . § 2240.

FOR A QUIT CLAIM DEED.

. For the consideration of
dollars I hereby quit claim to
A B all my interest in the following tracts of land (describing it).
FOR A DEED I N FEE-SIMPLE WITHOUT WARRANTY.

For the consideration of
dollars I hereby convey t o
A B the following tract of land (describing it).
FOR A DEED I N FEE WITH WARRANTY.

The same as the last preceding form, adding the words "and I war
rant the title against all persons whomsoever" (or other words of
warranty as the party may desire).
' Section 2249, revision, substantially the same cases i n which its application would interfere
as section 1967 above, was held not to be repug- with rights vested at the time i t took effect,
nant to the constitution as impairing the obii- Brinton v. Seevers, 12 Id., 389.
gation of contracts; but that was invalid as to
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FOB A MORTGAGE.

T h e same as deed of conveyance, adding t h e following:
void upon conditiqgs t h a t I pay," etc. g

"Tobe

RECORDS TRANSCRIBED.
Supervisors
may have same
done.
Oh. 60, M G . A.

Amended b y
e b . 142,18 G . A.
Took effect b y
publication,
April, 1880.
By new coun
ties.
R § 2259.

Compensation
for.
JR. § 2260.

County auditor
t o certify.
Amended b y
Cb. 142,18 G. A .
R . § 2261.

SEC. 1971. The board of supervisors of any county, whenever they
shall deem i t necessary and expedient, may have transcribed, indexed,
and arranged, any deed, probate, mortgage, court, or county record or
government survey belonging t o said county, and have made a com
plete index thereof as contemplated by section nineteen hundred and
forty-three of this chapter ; and may have correctly transcribed or copied
any index of deeds, mortgages, or other records, and may have the said
transcripts or copies compared and certified- by [the officer t o whose
office the original record belongs;] b u t t h e provisions of this section
shall n o t apply t o any county which has been specially authorized t o
have such transcribing done.
SEC. 1972. Whenever any new county shall have been formed
f r o m other original and organized counties, or shall have been attached
t o another county f o r judicial or other purposes, and shall afterwards
be fully organized and detached, and when any records of the kind
mentioned in t h e preceding section are i n t h e original county or coun
ties which properly belong t o such new county, t h e board of supervi
sors of such new or attached county shall have authority to have
transcribed, indexed, and arranged, such records, or any of them, f o r
the use of such new county.
SEC. 1973. T h e board of supervisors may employ any suitable per
son t o perform t h e labor contemplated in t h e two preceding sections;
the amount of compensation therefor t o be previously fixed by them,
not exceeding six cents f o r each one hundred words of t h e records
proper, and twelve and one-half cents f o r each one hundred words of
indexing; such compensation t o be paid out of t h e treasury of t h e
county f o r which t h e records are transcribed and t o be audited as other
claims.
SEC. 1974. W h e n any such records as are contemplated i n section
nineteen hundred and seventy-two are so transcribed [the officer t o
whose office] t h e original records belong, shall compare t h e copy so
transcribed with the original; and, upon t h e same being found t o be

« Under the statute, a covenant, in a deed
conveying real property, ' 'to warrant the title
to the same against all persons whomsoever,"
implies all the usual covenants -in deeds of con
veyance in fee simple, including seizin, freedom
from incumbrances, and right to convey. Funk
v. Creswell, 5 Iowa, 62; Van Wagner v. Van
Nostrand, 19 Id., 422. See also Frederick v.
Callahan, 40 Id., on p . 313.
Under our statute, as a t the common law, a
grantor, a grantee and a thing to be granted,
must all be described in a deed; and an instru
ment m which any of these are omitted is not
legally executed, and can convey no title. Sims
«. Harvey et ux„ 19 Id., 274.
Where a person owning land, and desiring t o
sell the same by agent, sent t o an agent a deed
therefor signed by the grantor, with the name
of the grantee, and the amount of the considera

tion left blank, accompanying said deed with a
letter of instructions directing the agent to ne
gotiate a sale and deliver the deed to the pur
chaser, the agent, so far as third persons, with
out knowledge of the circumstances were conconcerned, was held t o have power to fill the
blanks in the deed, and the deed was held valid.
Owen v. Perrg, 25 Id., 412.
Where the grantor in a deed omitted the
name of the grantee, not knowing his full name,
and left a blank therefor, and the deed in this
condition was delivered by him to the grantee,
who, thereafter, by his attorney, filled the blank
with his name, and the grantor afterward rati
fied the transaction by bringing suit for the con
sideration agreed to be paid for the land, it was
held, that this was a sufficient execution and
delivery o f t h e deed. Devin v. Himer, 29 Id., 297.
See also Clark v. Allen, 34, Id., 180.
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correctly transcribed, shall make a written certificate in each volume
or book of such transcribed records, certifying that such transcribed
records have been compared with the original by him, and are true
and correct copies of the original records.
SEC. 1975. Such transcribed records so certified, shall have the
same force and effect in all respects as the original records, and be ad
missible as evidence in all cases, and of equal validity with the origi
nal records.

Force and
effect of.
B. % 2262.

(CHAPTER 1 0 3 , LAWS OF 1 8 8 0 . )
ACKNOWLEDGMENTS BY COUNTY AUDITORS, DEPUTY AUDITORS, AND
DEPUTY CLERKS LEGALIZED.

to legalize acknowledgments by county auditors, deputy
county auditors, and deputy clerks of the district court.

A N ACT

TITLE,

WHEREAS, Certain county auditors, deputy county auditors and
deputy clerks of the district court, have heretofore taken and certified
acknowledgments of deeds, mortgages, and contracts, believing that
they were acting in pursuance of law; therefore,
SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That all acknowledgments of deeds, mortgages, and contracts
heretofore taken and certified by any county auditor, deputy county
auditor, or depty clerk of the district court within this state, be and
the same are hereby declared to be as legal and valid as though the
law had authorized such acknowedgments at the time they were made.
(Took effect by publication in newspapers, March 2 8 , 1 8 8 0 . )

Preamble,

Acknowledg
m e n t s of d e e d s ,
mortgagee a n d
contracts
legalized.

C H A P T E R 7.
OF OCCUPYING CLAIMANTS.
SECTION 1 9 7 6 . W h e n an occupant of land has color of title thereto, Proceedings,
and in good faith has made any valuable improvements thereon, and B - 8 2264*
is afterwards in a proper action found not to be the rightful owner
thereof, no execution shall issue to put the plaintiff in possession of
the property after filing the petition hereinafter mentioned, until the
provisions of this chapter have been complied with. h
h
A t the common law there is no liability on
the part of the owner of real estate for improvements made thereon i n good faith by an occupying claimant. The right to recover therefor
i s based upon the statute, and the claimant must
bring himself within its provisions. Lunquest
v. Ten Eyck, 40 Iowa, 213.
Two facts are essential to the occupant's right
of recovery for improvements: First, that the
claimant have color of title. Second, that in
good faith he has made valuable improvements
upon the land. Id.
A person out of possession of real property
cannot maintain an action under this chapter

against the holder of the legal title t o recover
the value of improvements made by h i m upon
such real property. Webster v. Stewart, 6 Iowa,
401; Claussen et al. v. Rayburn, 14 Id., 136.
But the personal possession of the land by the
claimant is not essential to constitute h i m a n
occupant within the meaning of the statute; the
occupancy of the tenant is the occupancy of the
landlord. Parsons v. Moses, 16 Id., 440.
An occupying claimant of lands situated o n
the "half breed tiact," who acquired his claim
oi color of title adversely to the decree of partition, and who has, ever since the acquisition of
his claim resisted such decree, believ i n e it to be

536
Petition.
B . § 2265.

IsBuea.
R. § 2266.

Plaintiff m a y
elect.
R . § 2267.
Same.
Code of 1851,
§ 1237.
Tenants in
common.
Code, § 1238.

Color of title.
R . § 2268.
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SEC. 1977. S u c h p e t i t i o n m u s t s e t f o r t h t h e g r o u n d s o n w h i c h t h e
d e f e n d a n t s e e k s relief, s t a t i n g w i t h o t h e r t h i n g s , a s accurately a s p r a c 
ticable, t h e v a l u e o f t h e i m p r o v e m e n t s u p o n t h e lands, a s w e l l a s t h e
v a l u e o f t h e l a n d s aside f r o m t h e i m p r o v e m e n t s .
SEC. 1978. A l l issues j o i n e d t h e r e o n m u s t b e tried a s i n ordinary
actions, a n d i f t h e v a l u e o f t h e l a n d o r t h e i m p r o v e m e n t s i s i n c o n t r o 
1
versy, s u c h v a l u e m u s t b e ascertained o n t h e trial.
SEC. 1979. T h e plaintiff i n t h e m a i n a c t i o n m a y t h e r e u p o n p a y t h e
appraised v a l u e o f t h e i m p r o v e m e n t s , a n d t a k e t h e property.
SEC. 1980. S h o u l d h e f a i l t o d o t h i s a f t e r a reasonable t i m e , t o b e
fixed b y t h e court, t h é d e f e n d a n t m a y t a k e t h e p r o p e r t y u p o n p a y i n g
t h e v a l u e o f t h e l a n d aside f r o m t h e i m p r o v e m e n t s .
SEC. 1981. I f t h i s b e n o t d o n e w i t h i n a reasonable t i m e , t o b e
fixed b y t h e court, t h e parti es w i l l b e h e l d t o b e t e n a n t s i n c o m m o n o f
all t h e land, i n c l u d i n g t h e i m p r o v e m e n t s , e a c h h o l d i n g a n i n t e r e s t
proportionate t o t h e v a l u e o f h i s p r o p e r t y a s ascertained b y t h e
appraisement above c o n t e m p l a t e d .
.
SEC. 1982. T h e purchaser i n g o o d f a i t h a t a n y judicial o r t a x s a l e
m a d e b y t h e proper p e r s o n o r officer, h a s c o l o r o f t i t l e w i t h i n t h e
m e a n i n g o f t h i s chapter, w h e t h e r s u c h p e r s o n o r officer h a d sufficient
a u t h o r i t y t o sell o r n o t , u n l e s s s u c h w a n t o f a u t h o r i t y w a s k n o w n t o
s u c h purchaser a t t h e t i m e o f t h e sale. A n d t h e r i g h t s o f s u c h p u r 
chaser s h a l l p a s s t o h i s a s s i g n e e s o r representatives.- 1

fraudulent and void, is entitled t o compensation or in default of such payment being made,
for improvements made upon the land. Cratoa within the time fixed by the court, to enable t h e
v. Wright, 16 Id., 133.
claimant to acquire the title t o t h e land, by pay
The right of an occupying claimant to com i n g t h e appraised value, exclusive of the im
pensation for improvements made in good faith, provements. Dungan v. Van Phuhl, 8 Iowa, 263.
with color of title, may be assigned; and the
The value of the landi and the value of the
assignee is invested with all the rights of his improvements must be separately ascertained by
assignor. Id. See, also, Parsons v. Moses, Id., the jury, unless the parties agree upon such
440.
values. Id.
An occupying claimant is not entitled to com
N o personal judgment can b e rendered for
pensation for improvements made after he has, the improvements against the owner of the land.
in a proper action, been found not to be the Id.
rightful owner. Id.
The rendition of a personal judgment, without
Nor can the purchaser of real estate holding question by the owner of the land, is not a
it under a bond for a deed, conditioned upon waiver of objections thereto. The court has no
the payment of the purch|ise-money, recover power to render such a judgment, and the objecagainst his vendor or his grantee, under the tion may be made for the first time in the appeloocupying claimant statute for improvements late court. Id.
made on the land. Jones ». Grates, 21 Id., 474.
The court possesses no power t o order a sale of
I n order to establish a right to recover for t h e land to satisfy a judgment for the value of
improvements under the occupying claimant improvements. Id.
statute, i t is essential t h a t the possession under
I n a proceeding under this chapter, t h e owner
and during which the improvements are made, is entitled to t h e rents and profits according t o
shall be adverse t o the holder of the paramount the value of t h e land for the purpose to which i t
title. Wiltse v. Hurley, 11 Id., 473; Parsons has been devoted by the occupant. But he is
v. Moses, 16 Id., 440; Jones v. Graves, 21 Id., not t o be charged with rent on the improve
474; Keas v. Burns, 23 Id., 235.
ments made by himself. Id.
A claim for improvements cannot be pleaded
i A grantee is an "assignee," within t h e
in an action of right, but only after the question meaning
of title has been settled in such action adverse Iowa, 261.of this section. Childs v. Shower, 18
to the claimant. Walton v. Gray, 29 Id., 440.
A party claiming title under a tax deed, al1
These proceedings were designed t o enable ^ though defective in the description, has color of
the occupying claimant of land, under color of title within the meaning of this section. Id.
title, who has, in good faith, made valuable
In such case, where the tax deed is given in
improvements thereon, and who afterward, in evidence to show c.olor of title, i t is competent
the proper action, is found not the rightful t o show by evidence aliunde t h a t the parcels
owner thereof, to have his improvements ap were not sold for one gross sum. Id.
The lessee of real property, holding under a
praised, t h a t h e may obtain payment therefor,
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SEC. 1983. Any person has also such color of title, who has occu
pied a tract of land by himself, or by those under whom he claims, for
the term of five years, or who has thus occupied the land for a less
term than five years, if he, or those under whom he claims have, at
any time during such occupancy with the knowledge and consent,
express or implied, of the real owner, made any valuable improvements
thereon, or if he, or those under whom he claims have, at any time
during such occupancy, paid the ordinary county taxes thereon f o r
any one year, and two years thereafter have elapsed without a re-pay
ment or proffer of re-payment of the same by the owner of the land,
and such occupancy is continued up to the time at which the suit is
brought by which the recovery of the land is obtained as above con
templated; but nothing in this chapter shall be construed to give ten
ants color of title against their landlords.*
SEC. 1984. W h e n any person shall have settled upon any lands
within this state, and shall have occupied the same f o r three years
under or by virtue of any law of said state, or any contract with its
proper officers for the purchase of said land, or under any law of, or
by virtue of any purchase from the United States, and shall have made
valuable improvements thereon, and shall have been, or shall hereafter
be, found not to be the true owner thereof, or not to have acquired a
right to purchase the same from the state or United States, such per
son shall be deemed an occupying claimant within the meaning of
this chapter.
SEC. 1985. I n the cases above provided for, if the occupying claimant
has committed any injury to the land by cutting timber or otherwise,
the plaintiff may set the same off against any claim for improvements
made by such claimant.
SEC. 1986. The plaintiff is entitled to an execution to put himself
in possession of his property in accordance with the provisions of this
chapter, but not otherwise.
SEC. 1987. Any person having improvements on any land hereto
fore granted to the state in aid of any work of internal improvement,
including what is known as the Des Moines river lands, whose title to
such land is questioned by another, shall be entitled to remove such
improvements owned by him, without injury otherwise to the land,
at any time before he is evicted therefrom, or he may claim and have
the benefit of this chapter by proceeding as herein directed.
lessor who has but a life estate therein, has not
color of title within the meaning of this provision
of the statute, and cannot recover for improve
ments placed upon such premises. WiUse v.
Hurley, 11 Id., 473.

Same.
R . § 2269.

Same.
Ch. 88,13 G . A.

Wasteb y
claimant.
R. I 2270.

Execution.
R . I 2272.

Removal of i m 
provements.
C h . 85, U G . A..

* Under section 2269, revision, section 1983,
code, possession in good faith for a period of five
years, in the claimant's own right and for his
own benefit, is sufficient to constitute color of
title. Lunquest v. Ten Eyckt 40 Iowa t 213.
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THE HOMESTEAD.
Exempt.
R . § 2277.

H e a d of family
defined.
E . § 2278.
Conveyance o f .
E . § 2279.

SECTION 1988. Where there is n o special declaration of the statute
t o the contrary, the homestead of every family, whether owned by the
husband or wife, is exempt from judicial sale.^
SEO. 1989. A widow or widower, though without children, shall be
deemed a family while continuing t o occupy the house used as such at
the time of the death of the husband or wife.1
SEO. 1990. A conveyance or encumbrance by the owner is of n o
validity unless the husband and wife, if the owner is married, concur
i n and sign the same joint instrument.™

í
W h e r e homestead premises, acquired pre widow, when there are surviving heirs, does not
vious t o the creation of a debt, was sold by t h e subject i t to liability for debts other than those
owner, who transferred his homestead for other which would bind the estate before t h e death of
property of less value t h a n the former homestead, the owner Id.
Occupation of t h e homestead by the heirs is
which last homestead was acquired after t h e
contraction of t h e debt, all of which was before n o t essential t o protect i t from t h e debts of t h e
j u d g m e n t on t h e debt was rendered, i t was held, decedent. Id.
T h e r i g h t of t h e wife in t h e homestead owned
t h a t the new homestead was exempt from j u d i 
cial sale upon such judgment. Pearson ». Mein- by t h e husband before marriage, vests in her a t
t h e time of t h e marriage. I t is of a higher
turn, 18 Iowa, 36.
T h e homestead character does not attach t o character, a n d more in t h e nature of a vested
property until i t is actually occupied as a home. interest or title than the dower right of t h e wife
A mere intention t o occupy, although subse in t h e other real property of her husband.
Chase v. Abbott, 20 Id., 154.
quently carried out is not sufficient. Charless
The right of a mortgagee of a homestead
etal.v. Lamberson, 1 Id., 435; Williams v. Swetis not affected by t h e subsequent marriage of t h e
land, 10 i d . , 51; Christy ». Dyer, 14 Id., 438.
mortgagor, b u t the wife in such case cannot b e
T h e fact t h a t t h e vendor retains t h e legal
title as security for t h e unpaid purchase money ousted from t h e possession by any proceeding
to which she is not made a party. Id.
will not operate to defeat the vendee's claim of
W h e r e a widower, without children, acquired
homestead in the property. Stinson ». Richard
real property which h e occupied a s a homestead
son, 44 Id., 373.
A tenant in common may claim and hold a for himself a n d his mother who was t h e only
homestead in his interest in the undivided prem other member of his family, i t was held, t h a t
h e was t h e head of a family within the meaning
ises. Thorn v. Thorn, 14 Id., 49.
Property owned by t h e head of a family is n o t of t h e statute, a n d t h a t the premises t h u s occu
invested with the. character of a homestead be pied was exempt from execution for debts con
tracted thereafter. Parsons v. Livingston et al.,
fore i t is actually occupied as a home. Charless
<f: Blow ». Lamberson, 1 Id., 435; Christy ». 11 I d . , 104.
T h e granting of a divorce to a wife and the
Dyer, 14 Id., 438; Cole v. Gill, Id., 527; Hale ».
tieaslip et al., 16 I d . , 451; Page ». Ewbank, 18 giving her t h e custody of the children, does not
render the homestead remaining in t h e posses
Id., 580.
Occupancy of t h e premises, t h e use of t h e sion of the husband, liable for his debts. T h e
house thereon b y t h e family, as a home, is es provisions of t h e homestead law are t o b e con
sential to invest the property with the homestead strued liberally. Woods ». Davis, 34 I d . , 264.
A widow is not entitled to enjoy a t the same
character. A mere intention t o thus occupy i t
is not sufficient, though subsequently carried out; time both dower and homestead in her deceased
and i t may therefore, be subjected to a judgment husband's real property. Meyer v. Meyer et al.,
rendered on a debt contracted prior to such oc 23 Id., 359; Butterfield ». Wicks, 44 Id., 310.
After the death of t h e wife t h e husband h a s
cupancy, though n o t until after t h e purchase of
t h e land upon which t h e improvements are sub t h e right to occupy and possess t h e whole home
sequently made. Elston & Green ». Robinson, stead, a n d this r i g h t exists without reference
t o which of them held t h e legal title thereto, or
23 Id., 208.
whether or not there was issue. Burns ». Keas
1
T h e title t o t h e homestead, upon the death et al., 21 Id., 257.
of t h e owner leaving a widow, vests in t h e
m
A n agreement of t h e husband t o convey t h e
heirs, the r i g h t of t h e widow being limited t o
t h a t of occupancy. Johnson ». Gaylord, 4 1 homestead, not concurred in by the wife, is ab
solutely void, and specific performance cannot
Iowa, 362.
The abandonment of the homestead b y t h e b e enforced. Williams v. Swetland, 10 Iowa,
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SEC. 1991. The homestead is liable for taxes accruing thereon, and, LIABIE F
O
R
if platted as hereinafter directed, is liable only for such taxes and subject to mechanic's liens for work, labor, or material, done or furnished
exclusively for the improvement of the same, and* the whole or a suffi
cient portion thereof may be sold to pay the same."
51; Larson v. Retinoids, 13 Id., 579; Burnap married, both join in making t h e sale; and spev. Cook, 16 Id., 149; Barnelt v. Mendenhall, 42 cific performance of the contract will not be enId., 296.
forced. Garlockv. Baker, Id., 334.
A conveyance of t h e homestead, or a n incumAfter the husband has attempted to sell t h e
brance thereof, can only be effected when hus- homestead, without t h e wife's consent, another
band and wife concur in and sign the same joint party may become a good faith purchaser, even
instrument.
Bamett v. Mendenhall, 42 Id., though he has notice of the husband's previous
296.
contract. Id.
No damages are recoverable for the breach
A conveyance of the homestead by t h e husof a contract made by the husband alone to band, for which h e receives t h e consideration, in
convey the homestead. Id.
which t h e wife does not join, or to which her
Prior to the code of 1873, it was held, t h a t no name is signed by a person having no authority
conveyance of the homestead, whether by deed to do so, is void, and will be set aside a t t h e suit
or mortgage, was of any validity unless both of the wife in which the husband is joined as cohusband and wife concur therein, and sign the plaintiff. Eli v. Gridley, 27 Id., 376.
same. Alley v. Bay, 9 Id., 509; Yost v. De- Where one leased a lot for a term of five years
vault, I d . , 60; WilUams v. S wetland, 10 Id., for an annual rent agreed upon, and i t was stip51; Larson v. Reynolds et al., 13 Id., 579; Bur- ulated in t h e lease t h a t if the lessee should erect
nap ». Cook, 16 Id., 149; Eli et al v. Gridley, a building suitable for a family, and a stable on
27 Id.,376.
t h e premises, t h e lessor should pay t o t h e lessee
But whether a conveyance of the homestead by the value of the same a t the expiration of the
the husband and wife in separate deeds by each term. The lessee made the proposed improvei n which the other did not join was left unde- ments and occupied the house as a home, a n d i t
cided i n Luther v. Drake, 21 Id., 92. This ques- was held) 1. That a n assignment of the postion is now settled, however, under the code of session of t h e premises without the concurrence
1873, i n Bamett v. Mendenhall, 42 Id., 296.
of the wife was void. 2. T h a t an assignment by
The assignment of a bond for a deed of the t h e husband alone would give the assignee the
property claimed as a homestead is of no validity right to recover from the lessor the value of the
unless the wife, if the owner is married, concur improvements. Pelan v. De Bevard, 13 Id., 53.
in and sign the instrument of assignment. StinA license to remove mineral from land occuson v. Richardson, 44 Id., 373.
pied as a homestead, when its enjoyment for t h e
Abandonment of the homestead will not affect uses of a homestead is not thereby impaired,
t h e wife's rights, except t o render i t liable for may be given by the husband, when he is t h e
the debts of the husband. Id.
owner, without the assent of t h e wife. HarkAn assignee of a bond, who took possessionun- ness e . Burton, 39 Id., 101.
der an assignment i n which the wife did not
The wife may ratify a void conveyance of her
join, was held, to account for the rents and pro- "homestead, in all cases where her husband could
fits, the proceeds t o be applied upon a judgment ratify such act. And a void deed of the homewhich was a lien on the homestead, and which stead may be ratified, in all cases where a simih a d been discharged by the assignee. Id.
lar deed of other property could be ratified, by
And the assignee in such case was held enti- the assent of t h e parties expressed or implied
tied to compensation for improvements made i n from their acts. Spafford v. Warren, 47 Id.,
good faith. Id.
_
47.
A mortgage upon the homestead is of no valWhere a conveyance of the homestead by t h e
ldity unless both husband and wife unite m the w ; f e w a s void, b u t she surrendered possession
execution, and the record ot it, therefore, ím- 0 f
property voluntarily, made no objection
parted no notice t o a subsequent purchaser. to t h e g r a D t e e ' s title when h e offered i n h e r
Higley db Co. v. Millard, et al., 45 Id., 586.
presence t o sell it, and permitted him t o remain
A parol contract, by husband and wife, t o ¡ n q U j e j; possession for more t h a n three years,
convey their homestead in consideration ot their a n ( f
m a k e improvements without protest;
maintenance during life, is void. And the fact h e l d ^ t h a t h e r con ducfc amounted to a ratificat h a t the wife,» who survived her husband four y o n 0 f
deed. Id.
weeks' being all the time in feeble health, con
u
tinued t o enjoy the benefits of the contract until
Where under the law i n force a t t h e date of
h e r death, was held, not to place her in the pos- the levy of a tax, the homestead was exempt
ition of a sole owner who made a parol con- from sale for any taxes except those levied
tract for the sale of the homestead. Clark et al. thereon, though not separately listed, a subse
ts. Evarts et al., 46 Id., 248.
quent change in t h e law would not affect t h e
A sale of the homestead a t auction is not valid right of the owner. At a sale made for such
unless the husband and wife, if the owner is taxes it could not be sold in connection with
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SEC. 1992. The homestead may be sold on execution for debts con
tracted prior to the purchase thereof, but it shall not in such case be
sold except t o supply the deficiency remaining after exhausting the
other property of the debtor liable to execution. 0
SEC. 1993. The homestead may be sold for debts created by written
contract, executed by the persons having the power to convey and ex
pressly stipulating that the homestead is liable therefor, but it shall
not in such case be sold except to supply the deficiency remaining after

other lands, in such manner as to compel the
Where P recovered a judgment against Q for
owner to pay the taxes assessed upon such other t h e purchase money of t h e latter's homestead,
lands in order to save his homestead from abso and bought in the property a t execution sale for
lute loss. Penn v. Clemans, 19 Iowa, 372.
less than the amount of his judgment, and F also
A sale of a tract of land of which t h e home recovered judgment against Q, after the date of
stead constitutes a part, for delinquent taxes on P ' s judgment, upon a claim alleged to ante
the whole tract is void in tolo. Stewart v. Corbin, date the purchase of the homestead, it was held,
25 Id., 144. See, also, Burmeister v. Dewey et 1. That F might show aliunde t h a t the debt
al., 27 Id., 468.
was contracted prior to the acquisition of the
homestead. 2. T h a t h e was entitled to redeem
0
A debt for the purchase money of a home from
payment of the amount of his bid.
stead is not a debt arising after the purchase PhelpsP , v.upon
Finn, 45 Id., 447.
thereof, and it may, therefore, be sold in satis
The liability of a person who obtained money
faction of the same. And a mortgage executed
another by means of false and fraudulent
by t h e husband alone to secure the purchase- from
in the sale of a patent right, is a
money was held, not invalid because of the non- representations
" within the meaning of that word as used
concurrence of the wife. Christy v. Di/er, 14 "i ndebt
the homestead exemption statute, and that
Iowa, 438; Barnes v. Gray, 7 Id., 26; Cole v. under
a n execution on a judgment for such
Gill, 14 Id., 527: Burnap v. Cook, 16 Id., 149.
the homestead may be sold. Warner v.
The homestead can be sold only t o supply a debt
37 Id., 642.
deficiency existing after exhausting the other Cammack,
homestead is liable to be sold on execution
property of the debtor liable t o execution, forThe
debts con tracted i n another state prior t o its
whether the debt existed before the purchase of acquisition,
t h e exhaustion of the other
t h e homestead, or was contracted after a n d se property of after
t h e debtor liable to execution.
cured by mortgage on the homestead. Iiigley Brainard v. Van
Huron, and Same ». Smith,
<fc Co. v. Millard, 45 Id., 586. See, also, as al., 22 Id., 261; Laing v. Cuningham, 17 Id.,et
holding the same doctrine, Dickson et al, v. 510.
Chorn et al., 6 Id., 19, 30.
A sale of a homestead by a trustee, under a
W h e n the owner of a homestead, or his mort deed
of trust, will not be enjoined on the ground
gagee, seeks to restrain the sale of the homestead, that the other property of t h e owners subject to
to satisfy a judgment on a debt for which i t is
execution has not been exhausted, when it is
liable, on the ground that the debtor hae other not
alleged in t h e petition asking the injunction
property which is not exempt, and which should t h a t the owners have such other property.
be first exhausted, he must make the fact appear
Stevens v. Myers, 11 Id., 183.
affirmatively. Hale v. Heaslip, 16 Id., 451.
A sheriff's sale i n the foreclosure of a mort
The interest of a defendant in the assets of a gage
the homestead will not be set
partnership of which h e is a member, being aside embracing
where t h e sheriff first offers the land in
liable t o be taken i n execution or reached by
proceedings thereunder, must be first exhausted forty acre tracts, according to the government
and, receiving no bids, then offers
before resort can be had to t h e homestead of the subdivisions,
and sells the whole of the land including the
defendant. Lambert v. Powers. 36 Id., 18.
homestead. Brumbaugh v. Shoemaker, 51 Id.,
The homestead is liable for debts contracted 148.
prior t o its acquisition, and such liability attaches
The homestead descends t o the issue of the
a t t h e date of the creation of the indebtedness, owner charged with the debts of the latter,
and not a t the date of the rendition of a j u d g  which, in his lifetime, could have been enforced
ment thereon; and the lien of the judgment against it, but free from such debts as could not,
also relates back to the time when t h e debt was in his lifetime have been so enforced. Monincontracted, and may be enforced by general exe ger et al. v..Ramsey, 48 Id., 368. *
cution. Bills v. Mason, 42 Id., 329.
A judgment against a surviving husband is
I n case of an exchange of homesteads, the new not a lien upon his homestead right in the lands
homestead will be liable for a n existing debt for of his wife, unless he shall have abandoned the
the purchase money of the old one, the liability same, nor can he create a valid lien thereon by
t o the latter being transferred by operation of law the execution of a mortgage. Smith v. Eaton
et al.. 50 Id.. 488.
of the former. Id.
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exhausting the other property pledged for the payment of the debt i n
the same written contract.'
Seo. 1994. The homestead must embrace the house used as a home Extent 0F
by the owner thereof, and if he has two or more houses thus used by K°™22¿a.d'
him at different times and places, he may select which he will retain as
his homestead."1
P It is not essential to the validity of a mort
gage of property occupied as a homestead, in
the execution of which both concur, to expressly
describe the property as a homestead, and to
state that i t is to that fact that the conveyance
is made. Babcock v. Hoey et al., 11 Iowa, 375.
Where a mortgage embraces several distinct
tracts of land, one of which is the homestead of
the mortgagor, the homestead should be sold in
the foreclosure, only to supply the deficiency
remaining after exhausting the other property
mortgaged. Lay v. Gibbons, 14 Id., 377.
The homestead cannot be subjected to liability
for debt upon mere oral agreement. Rutt v.
Howell, 50 Id., 535.
An agreement in a confession of judgment to
waive the protection of exemption laws, and to
permit execution to issue against any property
of the judgment debtor, homestead included, is
not such a written contract as will subject the
homestead to liability. Id.
Where a deed of trust was substantially as
follows: '"For the purpose of securing to S. L. S.
the sum of, etc., etc., I, J . C. B., of Polk county,
Iowa, do hereby sell and convey, etc., etc., and
if said sums of money, to-wit, etc., are not
promptly paid, etc., then I hereby authorize,
etc., etc. In witness whereof the said J . C. B.,
with
; his wife, have hereunto set their
hands, this 22d day of June, 1857," which deed
was duly signed by both the husband and wife,
it was held, that there was not such a concur
rence of the wife as would make it operative as
a conveyance of the homestead interest, and
that it could be construed only as a relinquish
ment of dower. Sharp v. Bailey, 14 Id., 387;
So,e, also, Grapengather v. Fejervary, 9 Id., 163.
Shaffner p. Grutzmacher, 6 Id., 137; West/all
v. Lee, 7 Id., 12; Larson v. Reynolds et al., 13
Id., 579.
Where a mortgage of the homestead and
other lands was made and delivered as a com
pleted instrument by the husband alone, with
the understanding that the wife was not to join
therein, but her signature and acknowledgment
were subsequently fraudulently obtained by the
mortgagee, who thereupon so altered the mort
gage and acknowledgment as to make it appear
a mortgage by the husband and wife jointly,
and thereby giving it the force of a lien upon
the homestead, as well as upon .other lands cov
ered by the mortgage, it was held, that the
alteration was material and rendered the mort
gage void. Cutler v. Rose, 35 Id., 456; Lay v.
Gibbons, 14 Id., 377.
A subsequent promise by the husband, in
such case, to pay additional interest in con
sideration of an extension of time, would not
of itself amount to a ratification of the altera

tion. Nothing short of full knowledge of the
alteration and a manifest intent to ratify the
instrument as altered will be sufficient for that
purpose. Id.
A mortgage upon a homestead of which the
legal title is in the wife, executed by both hus
band and wife to secure a note given for an exist
ing debt of their son, in consideration of an ex
tension of time, is a valid one, under sections
1990 and 1993 of the code, and may be enforced.
Low Bros, 4- Co. v. Andersonetal., 41 Id., 476.
The homestead may be sold on execution
where the debt upon which the judgment was
rendered was created by written contract, exe
cuted by those having the power to convey thy
homestead, and expressly stipulating that it
shall be liable for the debt. Foley v. Cooper,
43 Id., 376.
The parties possessing the homestead may,
however, insist that the other property of the
debtor shall be exhausted before the homestead
is sold. Id.
If they have notice of the sale of the home
stead and make no objection thereto, they are
estopped to afterwards claim that other property
should have been first exhausted. Id.
Section 2281 of the revision (g § 1992, 1993
of the code) does not apply to a third person
who purchases the property after the execution
of a mortgage thereon, nor aiford it, in his
hands, any exemption from sale in satisfaction
of a mortgage in the first instance. Parker v.
Rollins, 30 Id., 412.
A judgment recovered against the widow, af
ter the death of her husband, is not a lien on the
homestead, which was occupied as such before
and after his death. Nye ». Walliker, 46 Id.,
306.
When a widow elects to take her distributive
share of her deceased husban d's real estate, u nder
the law, and when such share embraces a part or
all the homestead, she does not surrender her
right to have the property, other than that set
apart to her, first exhausted in the payment of a
mortgage lien upon the whole premises. Wilson
v. Hardesty, 48 Id., 515.
q
An actual removal from the homestead with
no intention of returning will be a waiver or for
feiture of the right as against purchasers or
creditors, even though no new homestead be
gained. Fyffe v. Beers et al., 18 Iowa, 4.
If the removal, however, is but temporary and
the animus revertendi is established, and third
persons have not been led to believe that it was
not a homestead by the owner out of possession,
and to act upon this belief by purchasing or
specifically altering their condition upon the
faith that it was not exempt as a homestead, the
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SEC. 1995. I t m a y contain o n e or more lots or tracts of land, w i t h
t h e buildings thereon and other appurtenances, subject t o the limita
t i o n s contained i n t h e n e x t section, b u t m u s t i n n o case embrace diff
érent lots and tracts unless t h e y are contiguous, or unless t h e y are
habitually and i n good f ait h used as part of t h e same homestead/
Same.
SEC. 1996. I f w i t h i n a t o w n plat i t m u s t n o t exceed one half an
R . J 2281.
acre i n extent, and if n o t w i t h i n a t o w n plat i t m u s t n o t embrace i n
t h e aggregate more t h a n f o r t y acres. B u t i f , w h e n t h u s limited i n
either case i t s value i s less t h a n five hundred dollars, i t may be e n 
larged till i t s value reaches t h a t amount. 8
Same.
SEC. 1997. I t mu st n o t embrace more t h a n one dwelling-house, or
E . $ 2285.
a n y other buildings except s u c h as are properly appurtenant t o t h e
homestead as s u c h ; b u t a s h o p or other building situated thereon, and
really used and occupied b y t h e owner i n t h e prosecution of h i s o w n
ordinary business, and n o t exceeding three hundred dollars i n value,
m a y be deemed appurtenant t o such homestead.'
WHO MAY select
SEC. 1998. T h e owner, or t h e husband or w i f e , m a y select t h e
andrec.frdedi6*1 homestead and cause i t t o be marked out, platted, and recorded, as
T
I S 2286.
provided i n t h e n e x t section. A failure i n t h i s respect does n o t leave

Same.

R. jj 2283.

law will treat the homestead right as still sub• The homestead when not within a town or
sisting. Id.
city plat, is limited to forty acres, unless its
Stronger and clearer proof of the abandon- vaiue is less than five hundred dollars, in which
ment of a homestead is required where the lien case it may be enlarged until its value reaches
sought to be enforced arose during actual occu- that sum. Thorn v. Thorn, 14 Iowa, 49.
pancy, than where it arose when the owner was
So long as the building occupied as a home
not in actual possession. Davis, Moody &• Co. shall come within the meaning of a homestead
v. Kelley, 14 Id., 523; Dunton r. Woodbury, 24 as defined by the statute, the value thereof is
Id., 74.
not limited, though the extent of the ground is:
While the length of absence from the home- but when not within this definition, it is liable
stead is not conclusive of its abandonment, yet, without reference to the value. Rhodes, Pegram
where there are no circumstances or acts of the <£• Co. v. McCormick, 4 Id.. 368.
party manifesting an intention to return and ' The extent of a homestead situated within a
occupy it as such, the length of absence becomes town, will not be limited to half an acre unless
an important fact in determining that question, the territory embracing it has been platted.
Id.
McDaniel et al. v. Mace et al., 47 Id., 509.
' T h e homestead embraces the lot and buildyears without there being maniiested, by any •
pnniirtpnant tn the house including those
JS.
•• P
Y
during such absence, and the giving of an order fte\d ar e ^ u e t o t h e o w n e r - H u r z v ~ B r u s c h <
to the creditor authorizing him to collect of the
t h e ' 0 w n e r of a building uses the same
tenant to whom the homestead was lented sufh
ü
h J
f
h bu ilding, i n c a s e
ficient rent to satisfy it. were M d , sufficient evi- o f c o n t r o v e r w i l lb e p r e g um e d to constitute
dence of abandonment and to render the prop- t h h o r a e s t e a d / A n t i li t ¡Íshown by the adverse
erty claimed as a homestead liable to the credi, ^
S Q ¿ i e s p e c i f i c p o r t i o n i s n o t of the
tor s claim, la.
homestead character, and therefore not exempt.
* While a tract of land not connected with the Rhodes, Pegram & Co. v. McCormick, 4 Id.,
dwelling may be held as part of a homestead, it 368.
must to this end be shown that '"they are habitAnd, if, under the same roof with the homeually and in good faith used as part of the same stead as defined by the statute, there be a floor
homestead."
Reynolds v. Hull, 36 Iowa, 394. or floors, room or rooms, which are not used by
Where the owner of a homestead took possession the family as part of the home, they are no more
of a tract of land, under a parol contract of pur- exempt than if under another and different
chase, and improved the same as part of the roof. Id.
homestead, i t was held to be exempt from judiThe occupation of a building as a homestead
cial sale to satisfy a debt contracted after such after the execution of a deed of trust conveying
purchase but before an actual conveyance of the the same, in which the wife did not join, cannot
property to the debtor. Fyffe v. Beers, 18 Id., change the status of the parties. Htirz v.
12.
Brusch 13. Id.. 371.
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t h e h o m e s t e a d liable, b u t t h e officer h a v i n g a n e x e c u t i o n a g a i n s t t h e
p r o p e r t y o f s u c h a d e f e n d a n t , m a y cause t h e h o m e s t e a d t o b e m a r k e d
off, platted, a n d recorded, a n d m a y add t h e e x p e n s e t h e n c e a r i s i n g t o
t h e a m o u n t embraced i n h i s execution.1 1
SEO. 1999. T h e h o m e s t e a d s h a l l b e m a r k e d o f f b y fixed a n d v i s i b l e
m o n u m e n t s , a n d i n g i v i n g t h e description t h e r e o f , t h e direction a n d
distance o f t h e s t a r t i n g p o i n t f r o m s o m e c o r n e r o f t h e d w e l l i n g - h o u s e
s h a l l b e state^l. T h e description a n d p l a t s h a l l t h e n be recorded b y
t h e recorder i n a b o o k t o b e called t h e " h o m e s t e a d book, " w h i c h s h a l l
b e provided w i t h a proper i n d e x /
SEC. 2 0 0 0 . T h e o w n e r m a y , f r o m t i m e t o t i m e , c h a n g e t h e l i m i t s
o f t h e h o m e s t e a d b y c h a n g i n g t h e m e t e s a n d bounds, as w e l l a s t h e
record o f t h e p l a t a n d description, o r m a y c h a n g e i t e n t i r e l y , b u t s u c h
c h a n g e s s h a l l n o t prejudice c o n v e y a n c e s o r l i e n s m a d e o r created p r e 
v i o u s l y thereto, a n d n o s u c h c h a n g e o f t h e e n t i r e h o m e s t e a d , m a d e
w i t h o u t t h e concurrence o f t h e h u s b a n d o r w i f e , s h a l l affect h i s o r
h e r r i g h t o r t h o s e o f t h e children.^
SEC. 2001. T h e n e w homestead, t o t h e e x t e n t i n v a l u e o f t h e old,
i s e x e m p t f r o m e x e c u t i o n i n all cases w h e r e t h e o l d o r f o r m e r h o m e s t e a d
w o u l d h a v e b e e n e x e m p t , b u t i n n o other, n o r i n a n y greater degree. 3 1
0
The property occupied by the parties will be
regarded and treated as the homestead when
both husband and wife failed to select the prop
erty they wish t o have set apart as such. Alley
v. Bay, 9 Iowa, 509.
A failure to plat or have recorded the premises
occupied as a homestead will not render them
liable for debts incurred by the wife after the
death of her husband. Nye v. Walliker, 46 Id.,
306.
The plat of a homestead must be recorded to
constitute a valid selection under the statute.
White v. Rowley et al., 46 Id., 680.
" When the judgment debtor has failed to select
and plat his homestead, i t is the duty of the
officer holding a n execution against him, to
cause the same t o be done before selling any
portion of the premises of which the homestead
is a part, and a failure to do so will render the
sale invalid, even though the government sub
division of forty acres on which the house is sit
uated be not sold. Id.
"Where homestead premises, acquired before
a debt was contracted by the owner, was sold by
him and he transferred his homestead to other
property of less value than the former homestead,
the new homestead having been acquired after
the creation of a debt, b u t the same was ac
quired and used as a home before t h e rendition
of judgment on the debt, the new homestead was
held exempt from judicial sale for the satisfaction
of the debt. Pearson v. Minium, 18 Iowa, 36.
I n Elston & Green v. Robinson, 21 Id., 531,
it was held t h a t a change of homestead by a
judgment debtor from one parcel of land to
another, cannot displace or affect the liens of
judgments rendered before such change. But
in Farman v. Dewell, 35 Id., 170, it was held,
that where the judgment debtor changed his
homestead from premises on a lot in a town to a
tract of land, not exceeding forty acres, and of

Same.
E . § 2287.

May b e changed.
R . § 2288.

New homestead
exempt.
R . § 2289.

no greater value than the former, that the new
homestead was exempt; t h e lien of t h e j u d g 
ment thereon being transferred to the old home
stead, which being of equal value to t h a t of the
new one, the judgment creditor could not be
prejudiced by such transfer.
In case of the purchase of a homestead, with
means derived partly from the sale of a former one
and partly from other sources, where t h e new
homestead did not exceed the value of t h e old
one, the owner is entitled to hold the new home
stead exempt from debts contracted during a n d
subsequent to the occupancy of the old one.
Benham ». Chamberlain dt Co., 39 Id., 3o8.
The sale of a homestead, with the intention
of purchasing another, entitles a party t o a suf
ficient time in which to carry out his intention,
and if there be no unreasonable delay, h e will
hold the new homestead exempt from debts con
tracted after the sale of the old one. Id. See,
also, The Slate v. Geddis, 44 Id., 537, where t h e
same doctrine is held.
A n e w homestead, acquired with the proceeds
arising from the sale of the old one, is exempt
from judicial sale in all cases i n which t h e
former homestead would have been exempt.
Sargent v. Chubbuck, 19 Id., 37.
W h e n the homestead is sold and the proceeds
invested in a new one, or when t h e homestead
is exchanged for another, the new homestead i n
each instance, t o the extent i n value of t h e old,
is exempt from debts existing a t the time the
change is made, but to that extent only. Thomp
son et wx. v. Rogers et al., 51 Jd., 333.
1
Under the provisions of our statute the owner
may change his homestead, and the new home
stead, to the extent in value of the old one, will
be exempt in all cases in which t h a t would have
been exempt. Furman v. Dewell, 35 Iowa, 170;
See, also, Sargent v. Chubbuck, 19 Id., 37;
Pearson v. Minturn, 18 Id., 36.
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SEC. 2002. W h e n a disagreement takes place between the owner
and any person adversely interested, as t o whether any land or build
ings are properly a part of the homestead, the sheriff shall, at the
request of either party, summon nine disinterested persons having the
qualification of jurors. The parties then, commencing with the
owner of the homestead, shall i n turn strike off onei juror each and
shall continue t o do so until only three of the number remain. These
shall then proceed as referees to examine and ascertain ajl the facts of
the case, and shall report the same with their opinion thereon to the
next term of the court from which the execution or other process
may have issued.7
SEC. 2003. If either party fail t o strike off jurors in the manner
directed in the last section, the sheriff may strike off such jurors.
SEC. 2004. The court may also, i n its discretion, refer the whole
matter, or any part of it, back t o the same referees, or t o others t o be
selected i n the same manner, or as the parties otherwise agree, giving
them directions as to the report that is required of them.
SEC. 2005. W h e n the court is sufficiently possessed of the facts of
the case, it shall make its decision, and may, if expedient, direct the
homestead to be marked off anew, or a new plat and description to be
made and recorded, and may take any farther step in the premises
which, in its descretioiju it may deem proper for attaining the objects
of this statute. I t shall also award costs as nearly as may be i n ac
cordance with the practice observed in other cases.
SEC. 2006. The extent or appurtenances of the homestead as thus
established, are liable t o be called in question in like manner, when
ever a change i n value or circumstances will justify such new pro
ceeding.
SEC. 2007. Upon the death of either husband or wife, the survivor
may continue t o possess and occupy the whole homestead until it is
otherwise disposed of according t o law. z

y T h e object of a reference under this section
is, not to make a selection of the homestead,
but t o enable the court t o determine whether
certain land claimed t o be exempt really is so.
White v. Bowley, 46 Iowa, 680, 683.
• Upon the death of the husband, the wife is
entitled t o continue in t h e occupancy of the
homestead. If, however, she permanently aban
dons i t as a homestead, i t will cease to have
t h a t character, and she thereby forfeits her right
thereto, and becomes a tenant in common with
the other heirs. Orman v. Orman, '26 Id., 361.
The granting of a divorce to a wife and giv
ing her the custody of the children, does not
render the homestead remaining in the posses
sion of the husband, liable for his debts. The
homestead law is t o be liberally construed.
Woods v. Davis, 34 Id., 264.
The title t o the homestead, upon the death of
the owner leaving a widow a n d heirs, vests in
the heirs, t h e right of t h e widow being limited
t a t h a t of occupancy. Johnson v. Gat/lord, 41
Id., 362.
The abandonment of the homestead by the
widow does not subject i t to liability for debts
where there are surviving heirs, except as to
debts which would bind the estate before the

death of the husband. And occupation of the
premises as a homestead by t h e heirs, is not
essential to protect i t from t h e debts of the
decedent. Id.
The surviving widow is, as t o the homestead,
as much the head of the family and entitled to
control the rents and profits of the same, as was
t h e husband while living. Floyd ». Moser, 1
Id., 512.
Where the wife survives she may occupy the
homestead, and her marriage with a second
husband does not deprive her of that right or
entitle the heirs a t law of the first husband t o
partition. Nicholas v. Purczell, 21 Id., 265;
Burns v. Hess, Id., 258; Dodds v. Dodds, 26
Id., 311.
Where the husband in whom the title t o the
homestead is vested dies, his widow does not
take the fee thereof as his survivor, and she
cannot, after a second marriage, abandon, sell,
and convey the same with a view of investing
t h e proceeds in another homestead. I n case of
such sale and abandonment, t h e heirs are en
titled to a partition of the homestead. Size v.
Size, 24 Id., 580. See, also, Butterfield v. Wicks, 44 Id., 310.
The right of occupancy and possession by the
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The setting off of the distributive share of the husband

or wife i n the real estate of the deceased, shall be such a disposal of
the homestead as is contemplated in the preceding section. But the
survivor may elect to retain the homestead for life i n lieu of such
share i n the real estate of the deceased; but if there be no such sur
vivor, the homestead descends to the issue of either husband or wife
according t o the rules of descent, unless otherwise directed by will,
and i s t o be held by such issue exempt from any antecedent debts of
their parents or their own. a
SEC. 2009. If there is no such survivor or issue, the homestead is
liable to be sold for the payment of any debts t o which i t might at
that time be subjected if i t had never been held as a homestead.
SEC. 2010. Subject to the rights of the surviving husband or wife
as declared by law, the homestead may be devised like other real estate
of the testator."

Disposal o f :
w h a t deemed
descent.
R . § 2296.

W h e n sold.
R . §2297.
Devise o f .
B . § 2298.

C H A P T E R 9.
OF LANDLORD AND TENANT.

SEC. 2011. The executor of a tenant for life, who demises real
property so held, and dies on or before the day on which the rent is
payable, and a person entitled to rent dependent on the life of another,
may recover the proportion of rent which had accrued at the time of
the death.
SEC. 2012. A tenant giving notice of his intention to quit the de
mised premises at a time named, and afterwards holding over, and a
tenant or his assignee willfully holding over the premises after the
term, and after a notice to quit, shall pay to the person entitled
thereto double the rental value of the premises during the time he
holds over.
survivor confers no title t o the property, and h e
cannot execute a valid mortgage thereon. Butterfield v. Wicks, 44 Id., 310.
A judgment against the wife, after her home
stead rights have accrued, is not a lien upon the
distributive share i n the estate of her husband
which she elects t o have set apart to her in lieu
of t h e homestead, after the death of her hus
band. Briggs v. Briggs, 45 Id., 318.
• The surviving husband or wife cannot enjoy
a t t h e same time both dower and the homestead
in the real property of her deceased husband,
b u t must elect which h e or she will take. Butterfield v. Wicks, 44 Iowa, 310.
T h e continued occupancy of the homestead by
the husband after the death of the wife who was
the owner, will be regarded as a n election to
hold i t as such. Id.
On the death of the husband or wife, the sur
vivor may continue to occupy the homestead
until it is disposed of according to law. If there
is no such survivor, i t descends to the issue of
the deceased, according t o t h e rules of descent,
unless otherwise directed by will. Lorieux v.

35

Apportionment
of r e n t .
*
K . §2299.

Holding o v e r .

K

-§

Keller, 5 I d . , 196. See also, Parsons v. Liv
ingston et al., 11 Id., 104.
Under this section the homestead descends t o
t h e heirs a t law of either husband or wife,
whichever may have held the legal title. Burnes
v. Keys et al,. 21 Id., 257.
Upon the death of the husband the widow is
entitled, a t her election, to retain t h e homestead
in lieu of so much of her distributive share, or
t o have her distributive share so assigned as t o
include the homestead; but she is n o t entitled
t o t h e homestead a n d dower in t h e remainder
of the estate. Whitehead v. Conklin et al., 48 Id.,
478. See also, Moningeret al. v. Ramsey,id., 368.
b
Under this section the homestead may b e
disposed of by will by the husband or wife own
ing the same, subject to the right of t h e sur
vivor to continue in t h e occupancy of t h e same
after the death of the testator. Stewart v. Brand,
23 Iowa, 477; Lamb v. Shays, 14 Id., 571.
The right of occupancy and possession of t h e
homestead by the survivor confers no title to the
property, and h e cannot make a valid mortgage
thereon. Butterjield v. Wicks et al., 44 Id., 310.
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SEC. 2013. The attornment of a tenant to a stranger is void, unless
made with the consent of the landlord, or pursuant t o or in conse
quence of a judgment at law or in equity, or t o a mortgagee after the
mortgage has been forfeited.0
SEC. 2014. A n y person in the possession of real property with the
assent of the owner, is presumed to be a tenant at will until the con
trary is shown."1
SEC. 2015. Thirty days' notice in writing is necessary to be given
by either party, before he can terminate a tenancy at will; but when,
i n any case, a rent is reserved payable at intervals of less than thirty
days, the length of notice need not be greater than such interval
between the days of payment. I n case of tenants occupying and cul
tivating farms, the notice must fix the termination of the tenancy to
take place on the first day of March; except in cases of field tenants
or croppers, whose leases shall be held to expire when the crop is har
vested; provided, that i n case of a crop of corn it shall not be later
than the first day of December, unless otherwise agreed upon. But
where an express agreement is made, whether the same has been re
duced to writing or not, the tenancy shall cease at the time agreed
upon, without notice. 6
SEC. 2016. W h e n such tenant cannot be found in the county, the
notice above required may be given to any sub-tenant or other person
in possession of the premises, or if the premises be vacant, by affixing
the notice to the principal door of the building, or in some conspicu
ous position on the land if there be no building.
SEC. 2017. A landlord shall have a lien for nis rent upon all crops
grown upon the demised premises, and upon any other personal prop
erty of the tenant which has been used on the premises during the
term, and not exempt from execution, for the period of one year after
a year's rent or the rent of a shorter period claimed falls due; but such

c
An attornment to the mortgagee, even after
forfeiture by non-payment, is not valid until the
mortgage has been foreclosed, and, when the
property is sold subject to redemption, the
period of redemption has expired. Mills et al.
v. Hamilton, 49 Iowa, 10».
d
Where a n action is brought to recover pos
session of premises on the ground that the de
fendant entered into possession with t h e consent
of the owner and holds over after the termina
tion of his lease, the plaintiff must prove these
facts, and cannot (without amendment), recover
upon proof of fraud. Goldsmith v. Boersch, 28
Iowa, 351.
A parol liscence of mining lands is valid, and
can only be terminated by compensation to the
liscencee or the notice necessary to terminate a
tenancy a t will. Harkness ». Burton, 39 Id.,
101. See also, Beatty v. Gregory, 17 Id., 109.
When the duration of a tenancy is not shown
xt will be presumed to be a tenancy a t will.
Cotes & Patchin ». The City of Davenport, 9
Id., 227.
When a person is in possession of real prop
erty with the assent of the owner, and nothing
is shown to the contrary, he will be regarded as
a tenant a t will. Abercrombie v. Redpath, 1
Id., 110.
Where a tenant a t will erected buildings upon

unoccupied lots, after which the notice required
by the statute to terminate the tenancy was
served, but the tenant continued in the posses
sion for a series of years, by the suffrance of,
and without any interference by, the landlord,
it was held, that the service of notice to quit
did not change the relations of the parties, that
the party in possession continued to be a tenant
a t will. Newell ». Sanford, 13 Id., 191.
Where a tenant takes possession of premises
under an agreement that he is to occupy them
only so long as he shall continue in the employ
ment of the landlord, he will not be regarded as
a tenant a t will, but as one holding under a
definite lease; and if, after quitting the service
of the landlord, he refuses to yield up possession
of the premises, he will be regarded as one hold
ing over after the termination of his lease, and
subject to an action of forcible detainer on the
part of the landlord, upon three days' notice to
quit. Grosvenor v. Henry, 27 Id., 269.
6
The service of notice to quit, given by a land
lord to his tenant, cannot be proved by a writ
ten return of service and affidavit therof, by a
person not an officer, the proof in such case
must be by the person making the service as a
witness on the trial and subject to the right of
cross-examination. Holl'mgsworth ». Snyder,
2 Id., 435.
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lien shall not i n any case continue more than six months after the
expiration of the term.
SEC. 2018. The lien may be effected by the commencement of an
action within the period above prescribed for the rent alone, in which
action the landlord will be entitled to a writ of attachment, upon filing
with the proper clerk, or the justice, an affidavit that the action is
commenced to recover rent accrued within one year previous thereto
upon premises described i n the affidavit.'
* T h e attachment of the property of a lessee
does not give the court jurisdiction of the inter
est of an assignee in the property before such
assignee has been notified, or his interest is
levied upon by regular process. Wells, Pettit
& Co. v. Seqitin <£ Johnson, 14 Iowa, 143.
The remedy by landlord's attachment is purely
statutory, and will be strictly construed. Merrit v. Fisher, 19 Id., 354.
Rent is a certain profit, either in money, pro
visions, chatties or labor issuing out of lands
and, tenements as retributive or return for their
use. Id.
A landlord's attachment will not lie for dam
ages for a failure t o till land, or by reason of
the breaches of covenants in the agreement of
lease not connected with t h e demise of the land;
i t can only for rent due. Id.
Not only farms and agricultural lands are
within the statute, but houses and store rooms
in towns and cities; and the landlord has a lien
on property kept upon the premises for the pur
pose of sale to customers, although not used
thereon for any other purpose. Grant v. White
hall, Id., 152.
The lien attaches a t t h e commencement of the
term upon all personal property kept by the ten
a n t upon the leased premises in the prosecution
of the business for which t h e tenancy was cre
ated, for the rent to become due or t h a t will ac
crue during the entire term. Garner v. Cutting,
32 Id., 547; Grant v. Whitehall, 9 Id., 152;
Carpenter v. Gillespie, 10 Id,, 592.
Tne landlord may have a n injuction to restrain
a sale and removal of the personal property, on
which the lien exists, from the demised premises,
by the tenant or his assignee. Garner v. Cutting,
32 Id., 547.
The lien attaches only t o property used and
incident to the business for the prosecution of
which the premises were leased, Grant v. White
hall, 9 Id., 152.
Semble, that the lien does not attach to goods ,
sold before the lien is enforced, when selling
' goods was the business for which the premises,
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How effected :

under the lease were used, Id. See also Nesbit
v. Bartlett, 14 Id., 485.
A mortgagee of chattels may, after being g a r 
nished by a creditor of the mortgagor, pay over
out of the surplus in his hands, after satisfying
t h e mortgage debt, t o t h e landlord, rents ac
crued upon the building in which t h e goods were
kept, and which were in arrear when the mort
gagee took possession. Doane & Co. v. Garretson. 24 Id., 351.
Where land is rented on t h e shares, t h e land
lord has a lien therefor on the crops grown on
the demised premises t h e same a s if t h e rent
had been payable in money; and where, by t h e
terms of t h e lease, the lessee is t o gather a n d
deliver t o t h e landlord the share t o which h e is
entitled, but fails therein, so t h a t the landlord
is obliged to gather i t himself, he has a lien for
t h e value of such labor, as a part of the rent
which the tenant agreed t o pay. Secrist v. Sti
vers, et al, 35 Id., 580.
Where a promisory note, executed'in p a r t for
rent due and unpaid, was negotiated by t h e
landlord, and upon non-payment by the maker,
was paid by him and again became his property,
his lien for rent is not lost by the negotiation of
the note. Whether or not the lien passed as a n
incident of the assignment, qttere. Faricell v.
Gricr, et al, 38 Id., 83.
A landlord has a lien for rent upon growing
crops, which may be enforced by attachment, if
the rent is due and unpaid; and, therefore, a n
injunction will not issue to restrain t h e t e n a n t
from their removal from the leased premises.
Rotzler v. Botzler et ux, 46 Id., 189.
The landlord may maintain an action for r e n t
due without asking for a n attachment i n his pe
tition. And if h e desires the issuance of t h e
writ, h e is to make the affidavit provided for i n
the statute. Bartlett v. Gaines, 11 Id., 95.
By taking a mortgage which, by a failure t o
have i t recorded, cannot be enforced, a landlord
does not lose his lien upon the property of his
tenant. Pitkin <& Brooks v. Fletcher et al, 47
Id., 53.
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When built on
the land of an
other.
R. § 1914.

Contribution by
owners.
R. § 1915.

Openings in :
presumption.
R. § 1916.

Repairs: ex
pense appor
tioned.
R. § 1917.

Beams, joists
and flues.
R. § 1918.

SECTION 2 0 1 9 . I n cities, towns, and other places surveyed into
building lots, the plats whereof are recorded, he who is about to build
contiguous to the land of his neighbor, may, if there be no wall on
the line between them, build a brick or stone wall at least as high as
the first story, if the whole thickness of such wall above the cellar
wall does not exceed eighteen inches, exclusive of the plastering, and
rest the one-half of the same on his neghbor's land; but the latter
shall not be compelled to contribute to the expense of said wall. s
SEC. 2 0 2 0 . If his neighbor be willing, and does contribute onehalf of the expense of building such wall, then it is a wall in common
between them; and if he even refuses to contribute to the building
of such wall, he shall yet retain the right of making it a wall in com
mon, by paying to the person who built it one-half of the appraised
value of said wall at the time of using it.
SEC. 2021. No wall shall be built by any person partly on the land
of another with any openings therein, and every wall being a separa
tion between buildings, shall, as high as the upper part of the first
story, be presumed to be a wall in common, if there be no titles, proof,
or mark to the contrary; and if any wall is erected, which, under the
provisions of this chapter, becomes, or may become at the option of
another, a wall in common, such person shall not be compelled to con
tribute to the expense of any openings therein, but the same shall be
closed at the expense of the owner of such wall.
SEC. 2 0 2 2 . The repairs and rebuilding of walls in common are to
be made at the expense of all who have a right to the same, and in
proportion to the interest of each therein; nevertheless, every co-pro
prietor of a wall in common may be exhonerated from contributing
to the repairs or building, by giving up his right in common if no
building belonging to him be actually supported by the wall thus held
in common.
SEC. 2 0 2 3 . Every co-proprietor may build against a wall held in
common, and cause beams or joists to be placed therein, and any per
son building such a wall, shall, on being requested by his co-propri
etor, make the necessary flues, and leave the necessary bearings for
the joists or beams, at such hight and distance apart, as shall be speci
fied by his co-propriotor.

s The right t o that portion of a party-wall
which rests upon the lot of an adjoining pro
prietor is, under the statute, a right not personal
to the owner of the lot on which the building i s
erected, but one runing with the land; and a
conveyance of the lot upon which the building
is situated passes to the grantee the right t o re
cover of the adjoining owner the value of onehalf the wall when used by him. Thompson et
al v. Curtis et al, 28 Iowa, 229.
Where half of the wall of a building rests
upon a vacant lot, the presumption is, that i t
belongs to the owner of the lot o n which the
building is situated; but this presumption
changes when the owner of the vacant lot builds

thereon and uses the half-wall resting on his lot.
I t will then be presumed to belong to him.
Bertram v. Curtis, l!l Id., 46.
Where the owner of a vacant lot, having t h e "
half of a neighbor's wall resting thereon, sells
and conveys the same with covenants, he is not
liable thereon as for an incumbrance. Id.
W h i l e under the statute a person erecting a
brick or stone building may rest one-half of the
wall thereof on the land of his neighbor, and
use the same as a party wall, he cannot subject
i t t o a servitude foreign t o its uses as a wall in
common, nor injure its capacity by making
openings therein. Sullivan v. Graffort, 35 Id.,
531.
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S E C . 2 0 2 4 . Every co-proprietor is at liberty t o increase the hight
of the wall in common; but he alone is to be at the expense of raising
it, and of repairing and keeping in repair t h a t part of the wall above
the part so held i n common.
S E C . 2 0 2 5 . If the wall so held in common cannot support t h e wall
t o be raised upon it, he who wishes to have i t made higher, is bound t o
rebuild it anew entirely and at his own expense, and the addi
tional thickness of the wall must be placed entirely on his own land.
SEC. 2026. The person who did not contribute t o the hightening
of the wall held i n common, may cause the raised part to become
common by paying one-half of the appraised value of such raising,
and half of the vale of the grounds occupied by t h e additional thick
ness of the wall, if any ground was so occupied.
SEC. 2027. Every proprietor joining a wall, has, i n like manner,
the right of making i t a wall in common, in whole or i n part, by
repaying t o the owner of the wall one-half of its value, or the one-half
of the part which he wishes to hold in common, and one-half of the
value of the ground on which i t is built, if the person who has built
the wall has laid the foundation entirely upon his own ground.
SEC. 2028. Neither of the two neighbors can make any cavity
within the body of the wall held by them in common; nor can either
affix t o i t any work without the consent of the other, or without hav
ing, on his refusal, caused the necessary precautions t o be used so that
the new work be not an injury t o the rights of t h e other, t o be ascer
tained by persons skilled in building.
S E C . 2 0 2 9 . N o dispute between neighbors, as t o the amount t o be
paid by one or the other, by reason of any of the matters treated of in
this chapter, shall delay the execution of the provisions of t h e same,
if the party on whom the claim is made shall enter into bonds, with
security, t o the satisfaction of the clerk of the district court of t h e
proper county, conditioned that he shall pay to t h e claimant whatever
may be found to be his due on the settlement of t h e matter between
them, either i n a court of justice or elsewhere; and t h e said clerk of
the district court is hereby required to indorse his approval on said
bond when t h e same is approved by him, and retain t h e same i n his
custody until demanded by the opposite party.
S E C . 2 0 3 0 . This chapter shall not prevent adjoining proprietors
from entering into special agreement about walls on t h e lines between
them; but no evidence of such agreement shall be competent unless
i t be i n writing, signed by the parties thereto, or their lawfully author
ized agents, and whenever such proprietor is a minor, the guardian of
his estate shall have f ull authority to act i n all matters relating to
walls i n common.

Height of wall.
R . § 1919.

Rebuilding ex
penses.
R. § 1920.

Same.
R. § 1921.

Same.
R . § 1922.

Cavities: fix
tures.
B . § 1923.

Disputes : de
lay bonds.
B . $ 1924.

Agreements.
B. § 1925.

CHAPTER 11.
O F EASEMENTS IÍT R E A L ESTATE.
S E C T I O N 2 0 3 1 . I n all suits hereafter brought, i n which title t o any Adverse posseseasement in real estate shall be claimed by virtue of adverse possession ^"¿tT^,wSUi~
of the same for t h e period of ten years or by prescription, the use of proved °w
the same shall not be admitted as evidence* t h a t t h e party claimed t h e
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easement as his right, but the fact of adverse possession shall be proved
by evidence distinct from and independent of the use, and that the
party against whom the claim is made had express notice thereof; and
these provisions shall apply to public as well as private claims.
LIGHT »ND AIR.
SEC. 2 0 3 2 . Whoever has erected, or may erect, any house or other
building near the land of another person with windows overlooking
such land, shall not, by mere continuance of such windows, acquire
any easement of light or air, so as to prevent the erection of any buildin» thereon.
Footway.
SEO. 2 0 3 3 . No right of foot way, except claimed in connection
with a right to pass with carriages, shall be acquired by prescription or
adverse use for any length of time.
TJse may b e ter- SEC. 2034. When any person is in the use of a way or other easeminatea b y no- m ent, or privilege in the land of another, the owner of the land in such
tice : record o f .
'
* .
&. .
.
...
.
., '
. . .
.
,,
case may give notice 111 writing to the person claiming or using the
way, easement, or privilege, of his intention to dispute any right aris
ing from such claim or use, and such notice served and recorded as
hereinafter provided shall be deemed an interruption of such use, and
prevent the acquiring of any right thereto by the continuance of such
use for any length of time thereafter. Such notice, signed by the
owner of the land, his guardian, or agent, may be served like a notice
in a civil action, on the party, his agent, or guardian if within this
state, otherwise on the tenant or occupant, if there be any; such no
tice, with the return thereon, shall be recorded within three months
thereafter in the recorder's office of the county in which the land is
situated, and a copy of such record, certified by the recorder to be a
true copy of said notice, and the officer's return thereon, shall be evi
dence of the notice and the service of the same.
Effect o f .
SEC. 2 0 3 5 . When notice is given to prevent the acquisition of a
right to a way or other easement as aforesaid, such notice shall be con
sidered so far a disturbance of such right or claim, as to enable the
party claiming to bring an action for disturbing the same in order to
try such right, and if the plaintiff in such suit prevails he shall re
cover full costs.
N o application.
SEC. 2 0 3 6 . The provisions of this chapter shall not apply to ease
ments already acquired.

\
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TITLE XIV.
O F TRADE A N D COMMERCE.

CHAPTER 1.
O F W E I G H T S , MEASURES, A N D I N S P E C T I O N .
S E C T I O N 2 0 B 7 . The standard weights and measures now in charge
of the secretaiy of state, being the same that were furnished to this
state by the government of the United States, shall be the standard of
weights and measures throughout the state.
SEC. 2038. The unit or standard measure of length and surface
from which all other measures of extension, whether they be lineal,
superficial, or solid, shall be derived and ascertained, shall be the stand
ard yard now in possession of the secretary of state and furnished by
the government of the United States.
S E C . 2 0 3 9 . The yard shall be divided into three equal parts called
feet, and each foot into twelve equal parts called inches. For the
measure of cloths and other commodities commonly sold by the yard,
it may be divided in halves, quarters, eighths, and sixteenths.
SEC. 2040. The rod, pole, or perch, shall contain five and a half
such yards, and the mile, one thousand seven hundred and sixty such
yards; the chain for measuring land shall be twenty-two yards long,
and shall be divided into one hundred equal parts called links.
SEC. 2041. The acre for land measure shall be measured horizon
tally, and contain ten square chains, and shall be equivalent in area t o
a rectangle sixteen rods in length and ten in breadth ; six hundred and
forty such acres being contained i n a square mile.
S E C . 2 0 4 2 . The units or standards of weight from which all other
weights shall be derived and ascertained, shall be the standard avoirdu
pois and troy weights as furnished this state by the United States.
SEC. 2043. The aviordupois pound, which bears to the troy pound
the ratio of seven thousand to five thousand seven hundred and sixty,
shall be divided into sixteen equal parts called ounces; the hundred
weight shall consist of one hundred avoirdupois pounds, and twenty
hundred weight shall constitute a ton. The troy ounce shall be equal
to the twelfth part of a troy pound.
SEC. 2044. The unit or standard measure of capacity for liquids
from which all other measures of liquids shall be derived and ascer
tained, shall be the standard gallon, and its parts, as furnished this
state by the government of the United States.
S E C . 2 0 4 5 . The barrel shall be equal to thirty-one and a half gal
lons, and two barrels shall constitute a hogshead.

Standard o f .
Ch. 82, § 1, 9 G.
A.

Tard.
Same, § 2.

Division o f .
Same, § 3.

Hod. pole o r
perch.
Same, § 4.

Land measure.
Same, % 5.

Avoirdupois
and troy.
Same, § 6.
How divided.
Same, § 7.

Liquids: meas
ure of.
Same, § 9.

Barrel : hogs
head.
Same, § 9.
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Substances
other than
liquids.
Same, § 10.
Peck: divisions
of.
Same, $ 11.

Contracts:
construction.
Same, § 12.

Bushel: what
constitutes.
R . § § 1778,1781,
1782, 1788, 1784.
C. 56, 14 G. A.

Amended b y ch.
89,16 G. A.

Amendedby ch.
SI, 18 G. A.

Amended by ch.
62, 16 G. A.
Amended by § 1,
ch. 42, 17 G. A.
Perch: mason
work.
E . § 1777.
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SEC. 2046. The unit or standard measure of capacity for substan
ces not being liquids, from which all other measures of such substances
shall be derived and ascertained, shall be the standard half-bushel f u r 
nished this state by the United States.
SEC. 2047. The peck, half-peck, quarter-peck, quart, and pint
measures for measuring commodidities which are not liquids, shall be
derived from the half bushel by successively dividing that measure by
two.
SEC. 2048. All contracts hereafter made within this state for work
t o be done, or for anything to be sold by weight or measure, shall be
taken and construed according to the standards of weight and measure
hereby adopted as the standard of this state.
SEC. 2049. A bushel of the respective articles hereafter mentioned
will mean the amount of weight in this section specified; that is to say:
Of wheat, sixty pounds;
Of shelled corn, fifty-six pounds;
Of corn in the cob, seventy pounds;
Of rye, fifty-six pounds;
Of oats, thirty-[two] pounds:
Of barley, forty-eight pounds;
Of potatoes, sixty pounds;
Of beans, sixty pounds;
Of bran, twenty pounds;
Of clover seed, sixty pounds;
Of timothy seed, forty-five pounds;
Of flax seed, fifty-six pounds;
Of hemp seed, forty-four pounds;
Of buckwheat, fifty-two pounds;
Of blue grass seed, fourteen pounds;
Of castor beans, forty-six pounds;
Of dried peaches, thirty-three pounds;
Of dried apples, twenty-four pounds;
Of onions, fifty-seven pounds;
Of salt, fifty pounds;
Of stone coal, eighty pounds;
Of sweet potatoes, forty-six pounds;
Of lime, eighty pounds;
Of sand, one hundred and thirty pounds;
Of Hungarian grass seed, forty-[eight] pounds;
Of millet seed, forty-ieight] pounds;
Of Osage orange seed, thirty-two pounds;
Of sorghum saccharatum seed, thirty pounds;
Of broom corn seed, thirty pounds;
Of apples, peaches, or quinces, forty-eight pounds;
Of cherries, grapes, currants, or gooseberries, forty pounds;
Of strawberries, raspberries, or blackberries, thirty-two pounds.
[Of coke, thirty-eight pounds.]
[Of charcoal, twenty pounds.]
SEC. 2050. The perch of mason work or stone, is hereby declared
to consist of twenty-five feet cubic measure.®

"Under the statute, twenty-five cubic feet con- provision of the statute will govern in determstitute a perch of mason or stone work, and ining the right of the parties thereunder. Harwhere a contract on its face does not show that ris v. Rutledge 19, Iowa, 388.
it is made with reference to some custom, the
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SEC. 2051. The standard size for all boxes used in packing hops, HOPS B
¡OXEA
shall be thirty-six inches long, eighteen inches wide, and twenty-three ££; 195, § T, 12
and one-fourth inches deep, inside measure.
Q.'A. '
SUPERINTENDENT OF WEIGHTS AND MEASURES.

SEC. 2052. A superintendent of weights and measures for this state, superintendent,
who shall be a scientific man, of sufficient learning and mechanical oh. 82, §13,9a .
tact to perform the duties of his office, shall be appointed by the gov
ernor from the board of professors of the Iowa state university, and
shall hold his office during the pleasure of the governor, and shall give
a bond in the penal sum of five thousand dollars for the faithful dis
charge of his duties.
SEC. 2053. The superintendent shall take charge of the standards Duty ofadopted hereby, and see that they are deposited in the building built Sam®> §
for this purpose now belonging to the state, from which they shall in
no case be removed, and take all necessary precautions for their safe
keeping. H e shall provide the several counties with such standards,
balances, and other means of adjustment, as may be ordered by them,
and as often as once in ten years, and compare the same with those in
his possession. H e shall, moreover, have a general supervision of the
weights and measures of the state.
SEC. 2054. H e s h a l l p r o c u r e a n d k e e p f o r t h e s t a t e a c o m p l e t e s e t Procurecopie»

of copies of the original standard of weights and measures adopted
hereby, which shall be used for adjusting the county standards and in
no case shall the original standards be used for any other purpose than
the adjustment of this set of copies. He shall also procure and keep
such apparatus and fixtures as are necessary in the comparison and
adjustment of county and town standards.
SEC. 2055. The state superintendent of weights and measures, shall
cause to be impressed upon all standards of weights and- measures
furnished by him, the word "Iowa," and such other devices as he shall
direct for the particular county, city, or incorporated town, and the
county sealers shall see that, in addition to the above device, there is
impressed on the town and city standards such other device as the
board of supervisors shall direct for the several cities and incorporated
towns.
SEC. 2056. Whenever the state superintendent of weights and
measures shall resign, be removed from office, or remove from Iowa
City, or whenever any city, county, or incorporated town sealer shall
resign, be removed from office, or remove from the city, county, or
town in which he shall have been appointed or elected, the person so
resigning, removed, or removing, shall deliver to his successor in office
all the standard beams, weights, and measures in his possession.

D
s£me
^i6ds'
" me '

Impressions ou
Ss^eabyMm.
same, % 22.

RESIGNATIONS:
^ of saoces
samé, § 24.

SEALER.
SEC. 2057. T h e b o a r d o f s u p e r v i s o r s of a n y c o u n t y m a y , a t a n y weights and

regular meeting, provide for obtaining from the state superintend- mlTd-rcount~
ent of weights and measures such standards of weights and meas- seiVappotntures as they may deem necessary for their county, and in case
s 1T
they order such standards, they shall appoint a county sealer of
'
weights and measures, who shall hold his office during the pleasure
of the board.
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SEC. 2058. T h e county sealer shall take charge of t h e county stand
ards and standard balances, and provide f o r their safe keeping; shall
provide cities and incorporated towns with such standard weights and
measures, and standard balances, as may be wanting, and shall compare
t h e cities and incorporated towns standards with those i n his possession
as often as once every five years.
SEC. 2059. A sealer of weights and measures may be appointed i n
every city and incorporated town by t h e town council thereof, and
shall hold his office during their pleasure, and said council may obtain
f r o m t h e sealers of weights and measures of their respective counties,
such standards of weights and measures as they may deem necessary
f o r their respective cities or incorporated towns; and i n case t h e board
of supervisors of any county i n which any city or town may be situ
ated shall n o t have obtained such standards, t h e n said council may
obtain the same f r o m the state superintendent of weights and measures.
SEC. 2060. Each sealer in cities and incorporated towns s.hall take
charge and provide f o r t h e safe keeping of t h e town or city standards,
and see t h a t t h e weights, measures, and all apparatus used f o r deter
mining t h e quantity of commodities used throughout t h e town or city,
which shall be brought t o h i m f o r t h a t purpose, agree with those
standards i n his possession.
SEC. 2061. All expenses directly incurred i n furnishing t h e several
counties, cities, and incorporated towns with standards, or i n compar
i n g those t h a t may be in their possession, shall be borne by t h e respec
tive counties, cities, and incorporated towns f o r which such expenses
shall have been incurred.
SEC. 2062. I n case of t h e death of any such sealer of weights and
measures, his representatives shall, i n like manner, deliver t o his suc
cessor i n office such beams, weights, and measures.
SEC. 2063. I n case of refusal or neglect t o deliver such standards
entire and complete, the successor i n office may maintain an action
against t h e person or persons so refusing or neglecting, and recover
f o r t h e use of such county, city, or incorporated town, double t h e
value of such standards as shall'not have been delivered. And i n every
such action in which judgment shall be rendered f o r the plaintiff, h e
shall recover double costs.
SEC. 2064. If any person or persons shall hereafter use any weights,
measures, beams, or other apparatus, f o r determining quantity of com
modities, which shall not be conformable t o t h e standards of this state,
i n any counties whose standards have been obtained by t h e board of
supervisors, or i n any city or incorporated town after such standards
have been obtained therein, whereby any person shall be injured or
defrauded, h e shall be subject t o a fine not exceeding five dollars f o r
each offense, t o be sued f o r and collected by the city, county, or town
sealer. H e shall also be subject t o a n action at law, i n which t h e
defrauded person shall recover treble damages and costs, and every
person keeping any store, grocery, or other place, f o r the sale or pur
chase of such commodities as are usually sold by weight or measure,
shall, once i n each year, procure t h e weights and measures, used b y
h i m t o be compared with t h e standard herein provided; and he shall
be subject t o a fine of five dollars f o r every neglect t o comply w ith
this provision, t o be recovered by any one who shall prosecute there
for.

CHAP. 1.]
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WEIGHMASTERS O F P U B L I C SCALES.

SEC. 2065. All persons keeping public scales, before entering upon
their duties as weighmasters, shall be sworn before some person hav
ing anthority to administer an oath, to keep their scales cerrectly bal
anced; t o make true weights; and to render a correct account to the
person or persons having weighing done. Every scale shallfeedeemed
a public one for the use of which a charge is made.
SEC. 2066. All weighmasters are required to make true weights
and to keep a correct register of all weighing done by them, giving
the amount of each weight, date of weighing, and the name of the
person or persons for whom such weighing was done, and to give,
upon demand, to any person or persons having weighing done, a cer
tificate, showing the weight, date of weighing, and for whom weighed.
SEC. 2067. Weighmasters, or keepers of public scales kept for the
purpose of weighing stock or grain, shall provide and keep a standard
of weight not less than fifty pounds avoirdupois for the purpose of
testing such scales, and they shall at least once a month, or oftener
if required, make a satisfactory test of the correctness of such scales.
SEC. 2068. Any weighmaster, or keeper of public scales, violating
any of the provisions of the two preceding sections, upon complaint
made before any justice of the peace having jurisdiction of the offense,
may, upon conviction thereof, be fined in any sum not more than
twenty dollars and not less than five dollars for each offense, and shall
be liable to the person or persons injured, for the full amount of dam
ages by them sustained.

O a t h : definition
of public scales.
C h . 66, § 1, 10
G . A.

Make correct
weights: keep
r e g i s t e r : give
certificate.
Same, § 2.

F o r weighing
stock o r g r a i n :
standard pro
cured.
Ch. 129, § l . U
G . A.
'
Penalty.
Ch. 56, § 3, 10
G . A.
C h . 129, § 2, U
G. A.

OF T H E INSPECTION" OF S H I N G L E S A N D LUMBER.

SEC. 2069. The board of supervisors of each county, as often as
may be necessary, shall appoint one inspector of lumber and shingles,
who shall have the power to appoint one or more deputies to act
under him. For the conduct of the deputies, the principal shall be
liable.
SEC. 2070. Before any inspector, or deputy inspector, shall enter
upon the duties of his office, he shall take an oath çr affirmation that he
will faithfully and impartially execute the duties required of him by
law, and each inspector shall, moreover, enter into a bond with suffi
cient security to be approved by the county auditor, in such sum as
the board of supervisors may require, made payable to the state of
Iowa, which bond shall be deposited with the treasurer of the county,
conditioned for the faithful and impartial performance of his duties,
as required by law.
SEC. 2071. Any person who may think himself aggrieved by the
incapacity, neglect, or misconduct of such inspector or his deputy,
may institute a suit on a copy of the bond certified by the treasurer,
in his own name. And in case the person suing shall obtain judg
ment, he may have execution as in other cases; but the suit shall be
commenced within one year after the cause of action accrues.
SEC. 2072. The inspectors or their deputies, within their respective
counties, shall inspect all lumber, boards, and shingles, on application
made to them for that purpose; and when inspected, stamp on the
lumber, boards, and shingles, with branding irons made for that pur
pose, the name of the state and county where inspected, and the kind
and quality of the articles inspected, which branding iron shall be

Inspector ap
pointed.
R . § 1906.

Oath : b o n d o f .
R . § 1907.

Suit o n b o n d .
R . % 1908.

Duties of in*
spect o r .
R . § 1909.
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made and lettered as directed by the board of supervisors. And every
inspector shall make, in a book for that purpose, fair and distinct
entries of articles inspected by him or his deputies, with the names of
the persons for whom said articles were inspected.
SEC. 2073. If any person shall counterfeit the aforesaid brands or
marks, or either of them, upon conviction thereof, he shall be deemed
guilty of f#rgery, and shall be punished accordingly.
SEC. 2074. A lawful shingle shall be sixteen inches in length, four
inches wide, and half an inch thick at the butt end; and all lumber
shall be divided into four qualities, and shall be designated clear, first
common, second common, and refusal. Shingles shall be clear of sap,
and designated as first and second quality. The shingles to be branded
on each bundle with the quality and the name of the inspector.

C H A P T E R 2.
MONET OF ACCOUNT AND INTEREST.

SECTION 2075. The money of account of this state is the dollar,
cent, mill, and all public accounts and the proceedings of all courts in
relation to money, shall be kept and expressed in money of the above
denomination.
SEC. 2076. The above provisions shall not in any manner affect
Same.
R . g 1786.
any demand expressed i n money of another denomination, but such
demand, in any suit or proceeding affecting the same, shall be reduced
to the above denomination.
SEC. 2077. The rule of interest shall be six cents on the hundred
Interest: rate of.
E . § % 1787,1788. by the year, on:
1. Money due by express contract;
2. Money after the same becomes due;
3. Money lent;
4. Money received to the use of another, and retained beyond a
reasonable time without the owner's consent, express or implied;
5. Money due on the settlement of matured accounts from the day
the balance is ascertained;
6. Money due upon open accounts after six months from the date
of the last item;
7. Money due, or to become due, where there is a contract to pay
interest, and no rate is stipulated. I n all of the cases above contem
plated parties may agree in writing for the payment of interest not
exceeding ten cents on the hundred by the year. b ,
How expressed.
R. § 1785.

b
Where an agreement in writing is silent as
to the rate of interest, the plaintiff is entitled to
interest a t six per cent per annum from maturity.
Myers v. Smith, 15 Iowa, 181; Vennum v. Gre
gory, 21 Id., 326.
When by the terms of a note the interest is
payable annually, the interest after it becomes
due and remains unpaid is an indebtedness to
the payee of the note upon which h e i s entitled
t o interest, in the absence of any agreement as

to the rate, at six per cent per annum. Mann v.
Cross, 9 Id,, 327.
But, while interest may be recovered upon an
installment of interest due by express contract,
upon interest falling due and not paid at the
maturity of the principal, the interest, in such
case, is a mere incident to the principal, and the
general rule is not changed by the statute. Aspenwall v. Blake, 25 Id., 319.
Where a note is made payable at a specified
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SEC. 2078. Interest shall be allowed o n all m o n e y s due o n j u d g m e n t s ON JUDGMENTS
and decrees of a n y competent court or tribunal, at t h e rate of six cents o n E^'ITO^69'
t h e hundred b y t h e year, unless a different rate i s fixed b y t h e contract
o n w h i c h t h e judgm e n t or decree i s rendered; i n w h i c h case t h e
judgment or decree shall draw interest a t t h e rate expressed i n t h e
contract, n o t exceeding t e n cents o n t h e hundred b y t h e year, w h i c h
rate m u s t be expressed i n t h e judgment or decree.
SEC. 2079. N o person shall, directly or indirectly, receive i n m o n e y , PROHIBITION,
goods, or t h i n g s i n action, or i n a n y other manner, a n y greater s u m o f B ' 8 1 7 9 °*
value f o r t h e loan of money, or u p o n contract founded u p o n a n y bar
gain, sale, o r l o a n o f real o r personal property t h a n i s i n this chapter
prescribed.0
SEC. 2080. I f i t shall b e ascertained i n a n y suit b r o u g h t o n a n y USURY: penalty
contract, t h a t a rate of interest has been contracted f o r greater than i s
authorized b y this chapter, either directly o r indirectly, i n m o n e y or
property, t h e same shall work a forfeiture of t e n c e n t s o n t h e h u n 
dred b y t h e year u p o n t h e amount of such contract, t o t h e school f u n d
of t h e c o u n t y i n w h i c h t h e suit i s brought, and t h e plaintiff shall have
judgment f o r t h e principal s u m without either interest o r cost. T h e
court i n w h i c h said suit is prosecuted, shall render j u d g m e n t f o r t h e
amount of interest forfeited as aforesaid against t h e defendant, i n
favor of t h e state of I o w a f o r the use of the school f u n d of said c o u n t y
whether t h e said suit i s contested or n o t ; and i n n o case where u n l a w 
f u l interest i s contracted for, shall t h e plaintiff h a v e j u d g m e n t f o r
more t h a n t h e principal sum, whether t h e u n l a w f u l interest b e incor
porated w i t h t h e principal or not. d
time "with interest at ten percent per annum,"
the payee is entitled to interest thereon after as
well as before maturity a t the rate of ten per
cent per annum. Hand v. Armstrong, 18 Id.,
324.
I t is not competent for a court to allow, as
damages for the non-payment of money, more
than the legal rate of interest. Vennutn v. Gre
gory, 21 Id., 326.
Where a note, secured by mortgage, provided
for interest at ten per cent per annum, and the
mortgage stipulated for interest a t the same
rate, "payable annually, according to the terms
of the promissory note," i t was held that the
mortgage provided for something respecting
which the note was silent, and would govern.
Dobbins v. Parker et ux, 46 Id., 357.
The legal rate of interest cannot exceed ten
per centum per annum on the sum actually
loaned, by the provisions of sections 2077 and
2078 of the Code. Building associations are
not authorized by section 1186, of the code to
receive more than such sum as interest, on their
loans actually made. Where a note, bearing
interest, was made and delivered by a borrower
to such an association, including not only the
amount actually received by him, but also the
premium paid the association for the loan, and
the interest contracted to be paid being more
than ten per centum on the sum actually loaned,
held that the note was usurious. Hawkeye
Benefit Loan Association v. Blackburn, 48 Id,
385.

" The extension of time of payment of a loan
is a loan of money within the meaning of the
statute, and where the sureties upon a note exe
cuted a new note in consideration for the exten
sion of time upon the original undertaking, the
transaction was held, usurious. Kendig v. Linn
et al., 47 Iowa, 62.
d
One man may lawfully ask and take from
another to whom he sells property on time, a
larger sum than he is willing to take for i t in
case the price is paid down; and the fact that
the increased price, payable a t a future day, or
in installments, is greater than the legal interest
a t the cash price, will not render the contractusurious. But if it appeared that this form of
contract was resorted to as a cover for usury, or
for the purpose of evading the usury law, it
would be held, usurious. Gilmore & Smith, v.
Ferguson db Cassell, 28 Iowa, 220.
The statute does not declare the whole con
tract, when tainted with usury, void, but allows
the plaintiif to recover his principal, without
interest or costs, and requires the defendant to
pay ten per cent to the school fund. And where
usurious interest has been once paid, it cannot
be recovered back. Smith, Ttcogood & Co. v.
Coopers
Clark, 9 Id., 376; Bacon v. Teel
et al., 4 Id., 490.
The " contract " contemplated in section 2080
refers to the original agreement or contract in
which the debtor stipulated to pay more than
lawful interest; it is not limited to the note or
written evidence of that contract. When the
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SEC. 2081. «Nothing in this chapter shall be so construed as to
prevent the proper assignee, in good faith and without notice, of
amy usurious contract, recovering against the usurer the full amount

note is sued on the law permits the maker, by quency, cannot be enforced. Gower & Holt v.
his own oath, to go behind it and show the Carter v. Shattuck, 3 Id., 244; Conrad v. Gib
consideration, if usurious. And if in a suit thus bon, 29 Id., 120.
No damages for the non-payment of money
brought, it shall appear that a rate of interest
greater than that allowed by the statute, has can ever be so liquidated between the parties,
been contracted for, either directly or indirectly, as to wave the statute which fixes the rate of
the same works a forfeiture of ten per cent per interest. Id.
The cancellation of a note tainted with usury
annum upon the amount of such contract.
and the execution of a new one for the balance
Smith et al. v. Coopers & Clark, 9 Id., 876.
When payments have been made upon a n remaining after deducting the payments made
usurious contract, and the creditor brings an from the amount of the principal and usurious
action to enforce the collection of the balance, interest does not purge the transaction of usury.
Co. ». Coopers <£• Clark, 9
such payments will be applied as credits upon Smith, Twogood
the amount legally due, excluding the usury Id., 376; Campbell v. McHarg, Id., 354; Garth
from the amount originally contracted to be v. Cooper <£• Smith, 12 Id., 364.
However usury may be covered by changes
paid. Id.
In computing interest, where partial payments and substitutions, if it be found to exist, either
have been made, such payments are appHed, in directly or indirectly, its taint continues and
the first place, to the discharge of interest then affects all the parts through which it runs; the
due. If the payment exceeds the interest, the substitution of one contract for another, the
surplus goes toward discharging the principal, taking of a new note for an old one will not
and the subsequent interest should be computed purge it. Id.
A statement for judgment by confession does
on the principal then remaining due. If the
payment be less than the amount of interest not estop the defendant, before judgment is
due, the balance of interest, remaining unpaid, entered thereon, to set up the defense of usury
will not be taken to augment the principal, but in the debt which is the basis of the statement
interest will continue on the principal until the for judgment. Lyon v. Welsh et al., 20 Id.,
payments, taken together, exceed the interest 578.
A confession of judgment in consideration of
due, when the surplus, if any, will be applied
to the discharge of the principal; whereupon a renewal of a note, made to evade the law
against
usury, will be regarded as invalid. Ohm
interest will be computed on the balance of
principal due as before. Smith, Twogood & v. Dickerman, 50 Id., 671.
Co. v. Coopers <& Clark, 9 Id., 376; Campbell v. Usury may be pleaded in an action brought
McHarg, Id., 354; Drake v. Lowrey, 14 Id., 125. on an usurious contract in the name of an in
I n rendering judgment upon an usurious con dorsee, or innocent, bona fide holder. Bacon v.
tract for money loaned, in favor of the school Lee & Gray, 4-Id., 490.
The defense of usury cannot be pleaded by a
fund, the court should compute interest at the
rate of ten per cent, from the date at which the party who is not privy to the contract involved
in the action. Drake v. Lowry, 14 Id., 125.
money was borrowed. Id.
Where the payees of one, and the indorsers
Where not otherwise agreed by the parties,
interest on money due on an open account of another promissory note, both of which were
should be allowed a t the rate of six per cent per made by a firm for a consideration tainted with
annum, after six months from the date of the usury, before taking the same, called at the
last item in the account. Isett <& Brewster v. business place of the makers thereof, and asked
one of the partners if the debt represented by
Oglevie S Co., 9 Id., 313.
Where the defendants kept an account with the notes was "all right, and would be paid, '
the plaintiffs as bankers, and a t the end of each to which it was replied, that " i t was, and would
month a balance of account was ascertained and be' promptly p a i d ; " after which the parties
entered in the books of both parties, and interest making the inquiry took the notes by assign
reckoned thereon ; and it was proved that such ment, without any knowledge of the usury, in
was the custom of bankers, known to the de payment of a debt due them from the assignors,
fendants, and they never interposed any objec it was held, that the makers of the notes were
tion thereto, it was held, that plaintiffs were estopped by this representation from setting up
entitled to recover interest computed on their usury as a defense in an action on the notes.
account by monthly rests according to the cus French & Danies v. Rowe & Hyde, 15 Id., 563.
This would be otherwise if the assignees had
tom. Id.
An agreement to pay a sum of money by a knowledge of the usury. Nichols v. Levins, Id.,
day certain, with ten per cent interest, and more 362.
The bona fide purchase of an accommodation
than legal interest after maturity, by way of
penalty, if the debt is not punctually paid, is note, by a person ignorant of the character of
not usurious, but a promise to pay any further the paper, for a less sum than its face, or at a
sum in excess of legal interest, for such delin greater rate of discount than legal interest is

CHAP. 2 . ]

MONET OF ACCOUNT A N D INTEREST.

559

of the consideration paid by him for such contract, less the amount
of the principal money, but the same may be recovered of the
not an usurious transaction; and the defense of
usury is not available by the maker in an action
against him on the note by such holder. Dickerman v. Day, 31 Id., 444.
Where the maker of a promissory note deliv
ered the same to the payee without considera
tion, with the design of avoiding the statute
against usury, and it was so assigned without
recourse, by the payee, to such party, who de
livered the consideration to the assignor, by
whom it was delivered to the maker, it was held
usurious. Nichols v. Levins et al., Id., 362.
In a n action on a promissory note, it appeared,
on the trial, that the transaction was usurious,
that the defendant had already paid the princi
pal and about twenty per cent interest thereon,
a n d that the note sued on was for additional
usurious interest, it was held, error to render
•judgment against the defendant for interest on
the sum loaned in favor of the school fund.
Easly v. Brand et al., 18 Id., 132.
To constitute usury there must be a contract
and intent to take, directly or indirectly, usuri
ous interest. The incorporation into a note for.
balance previously due on contract, an additional
sum as compensation to the payee for his expen
ses and loss of time occasioned by the default of
the maker in paying him the money first agreed
upon, was held not usurious. Jones v. Berryhill, 25 Id., 290.
From the taking effect of the code of 18-51,
until the taking effect of the law of 1853, in
regard to interest on money, which has been
incorporated into the code of 1873, the taking
of a rate of interest as high as twenty-four per
cent was held, in the absence of fraud or undue
influence by the creditor, not to be in violation
of any law of the state, and enforcible in the
courts. Palmer ». Leffler, 18 Id., 125.
When the maker of an usurious note, which
was secured by a deed of trust, borrowed money
of a third party to pay on the same, and instead
of making a new note for the money borrowed,
caused the note paid thereby to be transferred
by the payee to the lender, as evidence of the
new debt, held, that the note was not tainted
with usury in the hands of the second holder.
Wendlebone v. Parks et al., Id., 546.
Where money is borrowed a t usurious interest,
and a part thereof is paid, and a new note given
for the balance bearing a legal rate of interest,
the contract is tainted with usury. Callanan v.
Shaw, 24 Id.. 441.
If the maker of an usurious note represents
to a person about to purchase the same, that
there was no usury in it, and such person pur
chases the note on the faith of such representa
tions, without knowledge of it being usurious,
the maker is estopped from afterwards setting
up the defense of usury; aliter, if the represen
tations were not relied on, or the assignee had
knowledge of the usury. Id.
In an action by the payee upon an usurious

note against the maker and his surety, the state
is entitled to a judgment for the amount of
interest forfeited against the surety as well as
against the principal. Mcintosh v. Likins, 25
Id., 555.
An agreement on the part of a purchaser of
a lot of sheep, to pay therefor, in addition to a
certain sum of money agreed upon, "two pounds
of wool per year for such sheep so sold," is not
necessarily usurious. First National Bank of
Marshalltoivn v. Owen, 23 Id., 185.
A contract for the sale of land on a credit of
one year, for a sum equal to the amount of the
original purchase money, paid to the govern
ment, and forty per cent thereon, is not usurious.
Id., 93.
To constitute the receiving of more than legal
interest, usury, so as to work the forfeiture pre
scribed in the statute, it must have been received
in pursuance of a contract of loan. But while
the receiving of more than legal interest, if not
in pursuance of such contract, would not work
the forfeiture provided by the statute, it will be
held as payment to be first applied in discharge
of the interest due, and after that on the prin
cipal. Sexton v. Murdock, 36 Id., 516.
Where an agent for the loaning of money
made loans a t usurious rates, held, that he would
not be presumed to have had authority to make
the loans at such rates, and that his act would
not affect his principal. Gokey v. Knapp, 44
Id., 32.
Usury may not only be pleaded as a defense,
but also may be made the ground of original a n d
affirmative relief, and in the latter case it is not
necessary for the party seeking equitable relief
from a usurious contract to allege and prove that
he has tendered legal interest in addition to t h e
principal. Morrison v. Miller, 46 Id., 84. I n
New York the rule is different. Fanning v.
Dunham, 5 John. Ch., 122. See, also, i G.
Greene, 121.
An attorney's fee stipulated for in a note i n
case suit be brought thereon, where in such suit
the note is found usurious, cannot be recovered
in an action thereon. No more than the princi
pal sum, without interest or costs can be recov
ered. Miller v. Gardner, 49 Id., 234.
A defendant who was not a party to the usu
rious contract cannot set up the defense of usury.
Frost v. Shaw. 10 Id., 491; Hollingsworth v.
Swickard, Id., 385; Powell v. Hunt, Ï1 Id., 430;
Perry v. Keams, 13 Id., 174; Drake v. Lowry,
14 la., 125; Sfernburg v. Callanan et al., Id.,
251; Greither v. Alexander, 15 Id., 470; Alli
son & Crane v. King. 25 Id., 56.
Where an agent for loaning money takes a
commission beyond the legal rate of interest,
without the knowledge or consent of his princiial. his action does not affect with usury t h e
oan of the principal, and this rule is not modi
fied or varied by the fact that the agent and
principal occupy the relation to each other of
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usurer in the proper action before any cour£ having competent juris
diction.®

CHAPTER 3.
OP NOTES AND BILLS.
Negotiable.

R. § 17M.

Action.

». % 1795.

SECTION 2 0 8 2 . Notes in writing, made and signed by any person,
promising to pay to another person or his order or bearer, or to bearer
only, any sum of money, are negotiable by indorsement or delivery in
the same manner as inland bills of exchange, according to the custom
of merchants/
SEC. 2 0 8 3 . The person to whom such sum of money is made payam a y maintain an action against the maker, and any person to

husband and wife. Brigham v. Myers, 51 Id., maker's right of set-off or equities existing be
397. To the same effect are Gokey v. Knapp, 44 fore notice of the transfer. Younker ». Martin,
Id., 32; Wyllis v. Aultet al., 46 Id., 46.
18 Id., 142.
A presentment to only one of the makers of a
I t was held in Rinehart v. Buckingham, et al.,
34 Iowa, 409, that section 1791 of the revision joint note is not sufficient to charge an indorser,
(now § 2080 of the code), which made the de unless some legal excuse be shown for the failure
fendant a competent witness to prove the usur to make presentment to the other. Blake ».
ious character of the contract, was not affected McMillan, 22 Id., 358.
A note or other written evidence of indebted
by section 3982, which provided that a party was
not competent to prove facts transpiring before ness payable in current funds is not to be re
the deatn of a person, when the opposite party garded upon its face as negotiable, Haddock v.
is his executor or administrator.
Woods, 46 Id., 4'>3; Huse ». Hamblin, 29 Id.,
Co. v. Barrett, 11 Id.,
Where money has been loaned on a usurious 501; Rindskoff Bros.
contract, and payment has been made upon the 172.
loan, in r e n d e r i n g judgment against the borrower
But it may be shown by parol evidence, what
in favor of the school fund, the amount upon was the peculiar meaning of the term current
which interest is to be computed should be as funds, and that the parties to the paper k»ew
certained by deducting the.payments from the that it meant money. Pilmer ». The Br. State
whole sum loaned. Sheldon v. Mickell & Head, Bk., 16 Id., 321; Huse t>. Hamblin, 29 Id., 501:
40 Id., 19; Smith, Twogood <& Co. ». Coopers &Haddock ». Woods, 46 Id., 433.
Clark, 9 Id., 388.
An instrument in the following form: "Cer
e
The indorsee of a promissory note who takes tificate, Illinois Phoenix Bank, Chicago, Sept.
it with knowledge that it is tainted with usury, 22, 1854. Briggs & Felthouser have deposited
is not a bona fide assignee within the meaning in this bank $462.50, to the order of themselves,
of section 1792 of the revision (section 2081 of payable two months after date, payable to their
the code), and cannot recover the consideration order on the return of this certificate, at inter
paid for the same, from the indorser. Brown ». est a t six per cent. M. Roe & Co., Cashier," is
Wilcox and Sawyer, 15 Iowa, 414. LOWE J . , a negotiable instrument. And when it is trans
ferred by the payees by a blank indorsement they
dissenting.
If a surety has made and given his own note are liable thereon. Bean v. Briggs <& Felthouser,
for his principal's usurious debt, he cannot main 1 Id., 488.
tain the defense of usury in an action on the note
A blank indorsement creates the same liability
so given. Culver v.Wilbern Bros., 48 Id., 26.
from the indorser to the indorsee, as if it were
f
A promissory note payable in property is not in full, giving the holder power to demand pay
negotiable in the sense of the law merchant, and ment, or to make it payable to himself, or to any
the maker is not under the laws of Iowa entitled other person on his order. Id.
A stipulation in a promisory note that is neto days of grace. McCartney v. Smalley's AdnCr,
otiable and payable a t place therein designated,
11 Iowa, 85.
The holder of a promissory note, without in as no affect upon the negotiability of the note,
dorsement, where it is payable to the order of and does not restrain or limit its negotiability
the payee, may maintain an action thereon in elsewhere. The Schohairie County Ne. Bank
his own name, but without prejudice to the v. Bevard et al, 51 Iowa, 257.
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w h o m s u c h n o t e i s s o indorsed o r delivered, m a y m a i n t a i n h i s a c t i o n
i n h i s o w n n a m e a g a i n s t t h e m a k e r o r t h e indorser, or b o t h o f t h e m .g
SEC. 2084. B o n d s , d u e bills, a n d all i n s t r u m e n t s i n w r i t i n g , b y ASSIGNMENT of
w h i c h t h e m a k e r promises t o p a y t o another, w i t h o u t w o r d s o f n e g o t i a - tostraments!*16
b i l i t y, a s u m o f m o n e y , o r b y w h i c h h e p r o m i s e s t o p a y a s u m o f R. i nos.
m o n e y i n property o r labor, o r t o p a y or deliver a n y p r o p e r t y o r labor,
o r a c k n o w l e d g e s a n y m o n e y or labor or p r o p e r t y t o b e due, are a s s i g n 
able b y i n d o r s e m e n t t h e r e o n o r b y o t h e r w r i t i n g , a n d t h e a s s i g n e e
s h a l l h a v e a r i g h t o f a c t i o n i n h i s o w n n a m e , subject t o a n y d e f e n s e o r
c o u n t e r c l a i m w h i c h t h e m a k e r or debtor h a d a g a i n s t a n y a s s i g n o r
thereof be f o r e n o t i c e o f h i s assignment. 1 1
SEC. 2085. I n s t r u m e n t s b y w h i c h t h e m a k e r p r o m i s e s t o p a y a s u m Are negotiable,
o f m o n e y i n p r o p e r t y o r labor, o r t o p a y o r deliver property o r lab or B - § 1797 o r a c k n o w l e d g e s property or labor o r m o n e y t o b e d u e t o another, are
n e g o t i a b l e i n s t r u m e n t s w i t h all t h e i n c i d e n t s o f n e g o t i a b i l i t y , w h e n 
ever i t i s manifest f r o m their terms that s u c h w a s t h e i n t e n t o f t h e
m a k e r ; b u t t h e u s e o f t h e t e c h n i c a l w o r d s "order" o r "bearer" a l o n e
w i l l n o t m a n i f e s t s u c h intent. 1
s I n a n action on a promissory note which is 41 Id., 518; see, also, Merchants'' <& Mechanics'1
payable to the payee " o r bearer ' ' i t is sufficient Bank of Chicago v. Hewitt, 3 Id., 93.
t o allege t h a t i t is the property of the plaintiff,
The assignee of a promissory note secured by
without showing whether it passed by delivery mortgage, taken after maturity, takes i t exempt
or assignment. Dabney v. Reed, 12 Iowa, 31-5. from any equities residing i n a third party t o
But when the note is payable to " o r d e r " an which i t might have been subject in the hands
averment that the plaintiff is the owner thereof, of the assignor, and of which t h e assignee h a d
without showing by what right he claims the no notice. Crosby v. Tanner et al., 40 Id., 136.
same, is insufficient to enable him to maintain
The indorsee of a promissory note who re
the action. The facts which show ownership ceived i t without notice of any equities against
should be pleaded. Montague v. Reineger, I I t h e payee, before maturity, and in consideration
Id., 503; Thompson v. Cook, 21 Id., 472.
of his becoming1 surety for the payee upon
another
note, which he was subsequently com
h
A promissory note payable in property is not
to pay, is a holder for value in t h e ordi
negotiable in the sense of the law merchant. pelled
nary course of business, and is discharged of
McCartney e. Smalley's Adm'rs, 11 Iowa, 85. such equities. Stotts v. Byers, 17 Id., 303.
A judgment recovered in the district or cir
indorser of a non-negotiable note is liable
cuit court may be assigned; and such a n assign to The
suit by t h e holder thereof without demand
ment, if made without fraud, is valid as to the on a the
maker, and notice of non-payment.
assignor from the day of its execution. Weire Wilson v. Ralph et àl., 3 Id., 450; Long v.
v. City of Davenport et al., 11 Id., 49.
A liability for a tort may be assigned so as to Smi/zer, Id., 266; Peddicord <& Wyman v.
give the assignee a priority over an attaching Whittam, 9 Id., 471.
1
creditor of the assignor. Id.
An instrument wherein one promises t o pay
A judgment is a chose in action, and is a s  a certain sum or deliver certain property, with
signable, but the assignee takes i t charged with out defalcation, is negotiable; and when trans
all the equities which could be asserted against ferred by indorsement before maturity, is n o t
i t in the hands of the assignor. Burtis v. Cook subject to defense or set-off for want of consid
<È Sargent, 16 Id., 194.
eration in the hands of t h e transferee. The
While a non-negotiable note is assignable Council Bluffs Iron Works v. Cuppy, 41 Iowa,
under the statute, it is subject in the hands of 104.
the assignee t o any defense or set off which the
A note payable in currency is not negotiable,
maker had against any assignor thereof before under the law merchant; and is not under our
notice of the assignment. Saure v. Wheeler, statute unless i t is manifest from its terms t h a t
31 Id., 112.
such was t h e intent of the maker. Rindskoff
All instruments are under our statute assign Bros. S Co. v. Barrett, 11 Id., 172; Huse v.
able, and the assignee may maintain an action Hamblin and others, 27 Id., 501; McCartney v.
in his own name. Moorman <& Greene v. Col Smalley, 11 Id., 85; Peddicord <& Wyman v.
lier, 32 Id., 138; Fredereck v. Callanan, 40 Id., Whittam et al., 9 Id., 471.
311.
The fact that such note was made payable a t
The rule of the common law that a guaranty a banking house, in the absence of custom, is
is not assignable does not prevail in this state. not sufficient to show such a n intent. W h e n
Under our statute, this and every other kind of such custom is relied on i t must be averred a n d
contract is assignable. The First National proved. Id.
Bank of Dubuque v. Carpenter, Stibbs <£• Co., The use of the words, "to be delivered t o his
36
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SEC. 2086. W h e n b y t h e t e r m s o f a n i n s t r u m e n t i t s a s s i g n m e n t i s
prohibited, a n a s s i g n m e n t o f i t s h a l l nevertheless b e valid, b u t t h e
m a k e r m a y avail h i m s e l f o f a n y d e f e n s e o r c o u n t e r c l a i m a g a i n s t t h e
assignee, w h i c h h e m a y h a v e a g a i n s t a n y assignor t h e r e o f b efore s u i t
i s c o m m e n c e d thereon.
SEC. 2087. A n o p e n a c c o u n t o f s u m s o f m o n e y d u e o n con tract
m a y b e assigned, a n d t h e a s s i g n e e w i l l h a v e t h e r i g h t o f a c t i o n i n h i s
o w n n a m e , b u t subject t o t h e s a m e d e f e n s e s a n d c o u n t e r c l a i m s a s t h e
i n s t r u m e n t s m e n t i o n e d i n t h e p reced in g section. J
SEC. 2088. T h e as s i gnor o f a n y o f t h e above i n s t r u m e n t s , n o t n e g o 
tiable, s h a l l b e liable t o t h e a c t i o n o f h i s assignee w i t h o u t notice. k
GUARANTEE.

Definition o f .
R. % 1800.

Guarantor :
how charged.
R , § 1801.

Same.
R . § 1802.

SEC. 2089. T h e b l a n k i n d o r s e m e n t o f a n i n s t r u m e n t f o r t h e p a y 
m e n t o f m o n e y , property, or labor, b y a p e r s o n n o t a payee, indorsee,
or assignee t h e r e o f , s h a l l b e d e e m e d a g u a r a n t y o f t h e p e r f o r m a n c e o f
t h e contract.
SEC. 2090. T o c h a r g e s u c h guarantor, n o t i c e o f n o n - p a y m e n t b y
t h e principal m u s t b e g i v e n w i t h i n a reasonable t i m e ; b u t t h e g u a r a n 
t o r i s chargeable w i t h o u t n o t i c e , i f t h e h o l d e r s h o w affirmatively t h a t
t h e g u a r a n t o r h a s received n o d e t r i m e n t f r o m t h e w a n t o f n otice.
SEC, 2091. A guarantor, a s c o n t e m p l a t e d i n t h e t w o preceding s e c 
t i o n s , i s al s o liable t o t h e a c t i o n o f a n indorsee, assignee, o r jaayee, i f
d u e d i l i g e n c e i n t h e i n s t i t u t i o n a n d p rosecu tion o f s u i t against t h e
m a k e r o r h i s representative h a s b e e n used.™

order," in a note payable in property does not
manifest an intention on the part of the maker,
to make i t negotiable. Merchants & Mechan
ics' Bank of Chicago v. Hewitt, 3 Id., 93.
Where a lessee of real estate, who was entitled
to compensation from t h e lessor for improve
ments made upon t h e leased premises, assigned
his claim for such compensation to a third party
who sued t h e lessor therefor, i t was held, t h a t
the latter could set-oif the rent due from the les
see a t t h e time when the claim for improvements
matured. Zugg v. Turner, 8 Id., 223.
i A demand against a steamboat for supplies
furnished is assignable; and an assignment of
such demand carries with i t to the assignee, the
statutory lien upon the boat, etc. Strother v.
The Steamboat Hamburg, 11 Iowa, 59.
An assignee of a n open account may maintain
an action thereon in his own name. Knadler v.
Sharp, 36 Id., 232; Farwell ». Tyler, 5 Id., 535;
Conyngham v. Smith, 16 Id., 471; Cottle v. Cole,
20 Id., 481; Rice v. Savery, 22 Id., 470.
A condition i n a policy of insurance t o the
effect t h a t if t h e policy shall be assigned, either
before or after loss, without the consent of the
company, the assured shall not be entitled to
recover for any loss occurring, will not preclude
the assignee of the policy, after loss, from re
covering. Mershon v. The National Ins. Co.,
34 Id., 87. _
To constitute an assignment no particular
form is necessary. I t is sufficient if the intent
of the parties to effect an assignment be clearly
established. I t may be verbal or in writing.

If in writing i t may be in the form of an order,
agreement, or other instrument, and if the in
tent and contract of the parties do not fully
appear in t h e writing, i t may be shown by evi
dence aliunde. Moore et al. v. Lowrey, 25Id., 336.
A n order drawn on the whole of a particular
fund amounts to an equitable assignment thereof,
and, after notice to the drawee, binds the fund
i n his hands in favor of the payee, as against
a n attaching creditor of the drawer. Mc Wil
liams v. Webb <& Son, 32 Id., 577.
The maker of an open book account may
avail himself of any defense or counter-claim
against the assignee which h e might have had
against the assignor, before suit was commenced
thereon in t h e name of the assignee. Reynolds
v. Martin, 51 Id., 324.
k
The right of an assignee of a negotiable
instrument t o maintain a n action against any
or all of the assignors or indorsers thereof, is
not limited by this section. Huse v. Hamblin,
29 Iowa, 501.
Indorsers of non-negotiable paper are liable
t o the holders thereof, without demand upon
t h e maker and notice of non-payment. Id.
m
Where the guaranty is in express terms in
writing for the payment of a county warrant,
and not a blank indorsement, t h e liability of
the guarantor is not conditional, but absolute.
Griffin r. Seymore, 15 Iowa, 30, 33; Knight v.
Dinsmore & Chambers, 12 Id., 35; Sabin &•
Moon v. Harris, Id., 87.
Under the statute, a guarantor of a note, who
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GRACE—PKOTEST.

SEC. 2092. Grace shall be allowed upon negotiable bills or notes GRACE,
payable within this state, according t o the principles of t h e law merS1813chant; and notice of non-acceptance or non-payment, or both, of said
instruments shall be required according t o t h e rules and principles of
the commercial law.
is not an original party thereto, is rendered
As to what is reasonable notice depends upon
liable on his contract of guaranty by notice of the facts of each case; and if it appears that the
non-payment within a reasonable time. A de- guarantor, as to his remedy against the maker,
mand upon the maker is not necessary to charge suffered no injury from delay in giving the nosuch guarantor. Knight v. Dinsmore <& Cham- tice, he will not be absolved from liability. Id.
bers, 12 Id., 35.
A n express guarantor of a promissory note
What constitutes a reasonable time must be will not be discharged from liability by mere
determined from the circumstances of each failure on part of the holder to give him notice
case. Id.
of non-payment, unless the delay in giving noA guarantor of a promissory note who is not an tice has been so long as to raise a presumption
original party thereto, and whose indorsement of waiver or payment, or unless he can show
is not in blank, is liable on his guaranty, with- that he has suffered injury in consequence of the
out demand of the maker and notice of non- delay. The Second N'l Bank of Rockford v.
payment, and in the absence of due diligence Gaylord, 34 I'd., 246; See also Howard v. Clark,
against the maker, unless it is shown affirma- 36 Id., 114, 116.
tively by the guarantor, by way of defense, that
In an action against a guarantor, who was the
he has sustained damages from the want of such payee or assignee of a negotiable note, neither
notice or diligence. Sabin <& Moon v. Harris, demand nor notice of non-payment need be alId., 87; Mount Pleasant Bank v. McLeran, 26 leged or proved; nor a want of diligence in bringI d „ 306.
ing suit; nor that the defendant has suffered no
Such a showing will constitute a defense joro detriment by a failure in these respects. Pedditanto in such an action. Sabin & Moon v. Harris, cord <&• Wyman v. Whittam, 9 Id., 471.
12 Id., 87.
A guarantor may by parol waive the use of
A guarantor of a promissory note under the due diligence on the part of the holder, in the enstatute, for the accommodation of the holder, is forcement of the obligation guaranteed, and a
liable the same as an accommodation indorser to failure to use due diligence in accordance with a
a third person to whom the note has in good promise or request of the guarantors will not
faith and for value been transferred, though a t discharge him from liability. Goodwin v. Buckthe time of taking the note, such person had man, 11 Id., 308.
knowledge of the feet that the indorsement or
Where a guarantor under the statute a t the
guaranty was without consideration. Jones e. maturity of the note made the following indorseBerryhill, 25 Id., 290.
ment thereon: " I will extend my name on the
The obligations of a guarantor of a promissory within note to March 27, 1861," it was held,
note are that he will pay the same if the maker that under his first guaranty he could not b ^
fails to pay a t maturity, and the holder will use charged without reasonable notice of demand
due diligence by suit to collect the same, and non-payment, unless it was shown affirmaVoorhies v. Atlee et al., 29, Id., 49
tively that he received no detriment for want of
Due diligence, in the absence of special cir- notice, and that his second indorsement did not
cumstances, would, upon failure of the maker to increase his prior liability. Picket v. Hawes, 14
pay, require suit to be brought against the latter Id., 460.
a t the first regular term of court, in the deSection 954 of the code of 1851, as to guaranfendant's name, after maturity. I t was ac- tors, was not changed or repealed by the proviscordingly held, that a failure to bring such ions of " a n act relating to evidence," which
action until after two terms had passed, showed took effect February 9, 1854. Sibley v. Van
such a want of diligence as that the guarantor Horn, 13 Id., 209.
was released. Id.
A "waiter of notire." by an indorser will not
I n order to hold a guarantor of a promissory be construed to extend beyond the import of the
note under the rules of the common law, he terms used, and hence will not excuse a want of
must, within a reasonable time, have been noti- due presentment of the note to the makerforpayfied of demand upon, and non-payment by the ment. Voorhies v. Atlee, 29 Id., 49.
maker. Greene <& Co. v. Thompson, 33 Id., 293.
A guarantor of a note undertakes to pay the
Such guarantor is not entitled to the same same upon condition that certain steps are taken
notice as an indorser. I t was accordingly held, while a surety contracts to pay the note, and
that he cannot urge, a3 a defense, that he was consequently, any writing upon the note which
not notified in time to enable him to hold prior would render a guarantor a surety is a material
indorsers from or under whom h¿ acquired the alteration, and will defeat recovery against the
note. Id.
guarantor. Robinson v. Reed etui., 46 Id., 219.
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(CHAPTER 8 1 , LAWS OF 1876.)
BILLS OF EXCHANGE.
Title.

A N ACT t o establish u n i f o r m i t y t h r o u g h o u t t h e s t a t e i n regard t o
g r a c e u p o n s i g h t bills o f e x c h a n g e .

Days of gTaoe.

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, T h a t all bills o f e x c h a n g e , d r a f t s a n d orders payable w i t h i n
t h i s state, e x c e p t t h o s e d r a w n p a y a b l e o n demand, s h a l l b e e n t i t l e d t o
grace.
Approved, March 1 1 , 1 8 7 6 .

Demand.
R. § 1804.

SEC. 2 0 9 3 . A demand a t a n y t i m e d u r i n g t h e d a y s o f grace, w i l l
b e s u f f i c i e n t f o r t h e purpose o f c h a r g i n g t h e indorser.0
SEC. 2 0 9 4 . T h e first d a y o f t h e w e e k , called S u n d a y ; t h e first d a y
Holidays: pro
tests made on
preceding day. o f J a n u a r y ; [ t h i r t i e t h d a y o f M a y ; ] t h e f o u r t h d a y o f J u l y ; t h e
Ch. 31,18 G. A. t w e n t y - f i f t h d a y o f D e c e m b e r ; a n d a n y d a y appointed o r r e c o m 
C\ 116, 9 G. A.
m e n d e d b y t h e g o v e r n o r o f t h i s s t a t e , or b y t h e president o f t h e
U n i t e d S t a t e s , a s a d a y o f f a s t i n g o r o f t h a n k s g i v i n g , s h a l l b e regarded
a s h o l i d a y s f o r all purposes r e l a t i n g t o t h e p r e s e n t i n g f o r p a y m e n t o r
acceptance, a n d t h e p r o t e s t i n g a n d g i v i n g n o t i c e o f t h e d i s h o n o r o f
b i l l s o f e x c h a n g e , b a n k c h e c k s , a n d promissory n o t e s ; and a n y b a n k
o r m e r c a n t i l e paper f a l l i n g d u e o n a n y o f t h e d a y s above n a m e d , s h a l l
b e considered a s f a l l i n g d u e o n t h e p r e c e d i n g day.
SEC. 2095. I n case o f a d e m a n d o f p a y m e n t o f a n y promissory
Notice of pro
test: how
n o t e , b i l l o f e x c h a n g e , or o t h e r c o m m e r c i a l paper, b y a n o t a r y p u b lic,
served.
B. % 213.
a n d a refusal b y t h e maker, drawer, o r acceptor, a s t h e case m a y be,
t h e n o t a r y m a k i n g said d e m a n d m a y i n f o r m t h e indorser o r a n y p a r t y
t o b e charged, i f i n t h e s a m e t o w n o r t o w n s h i p , b y n o t i c e deposited
i n t h e nearest postoffice t o t h e parties t o b e charged o n t h e d a y o f
d e m a n d , a n d n o other n o t i c e s h a l l b e necessary t o c h a r g e said party."
0
Under section 957 of the code of 1851, as
modified by section 3 of chapter 108 of the laws
of 1853, i t was held, that the presentment of a
bill or note, for payment, before the last day of
grace was premature, t h e instrument not being
due until then. Edgar v. Greer, 8 Iowa, 394.
The presentment of a bill of exchange by the
cashier of a bank a t whose counter it is payable,
to the acting teller thereof, though after business
hours, is sufficient. First Nl. Bk. of Marshalltown v. Owen, 23 Id., 185.
P Where the certificate cf a notary public
expressly stated that h e notified the indorser of
a promissory note by depositing a written and
printed copy thereof in the mail, directed to the
indorser a t a certain place, i t was held, t h a t
such certificate established a prima facie case
against the indorser, and that the onus was
upon him to show t h a t the place named was
not his postoffice address, and t h a t the notice
did not accomplish the result certified to.
Wamsley v. Rivers, 34 Iowa, 463.
The indorser of a promissory note payable a t
a banking house in C, resided in the same place.
On the- 21st of November, 1859 (the date of the

maturity of the note), i t was protested for non
payment a t said banking house by a notary
residing a t L, two miles distant. Instead of
notifying the indorser personally, or by notice
deposited in t h e postoffice a t C, t h e notary re
turned to L, where he made out the notice, and
deposited i t in the postoffice a t t h a t place, when
i t would not be received by the indorser a t C,
by due course of mail, before the third day
after protest; the notice was held insufficient to
charge the indorser. Fannestock v. Smith, 14
Id.. 561.
The drawer of a bill resided five miles from
R, and six miles from I . The cashier of t h e
bank where the bill was payable, directed by
mail, notice of dishonor to him a t the former
place, which had been his nearest postoffice
address, but i t afterward appeared t h a t a t this
time the postoffice there had been discontinued,
a n d its business transferred t o I, the nearest
postoffice, where letters were received and dis
tributed t h a t had been directed to R : Held,
t h a t t h e notice was sufficient to charge the
drawer. First Nl. Bk. of Marshalltown v.
Owen, 23 Id., 185.

CHAP. 3.]
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SEC. 2096. The rate of damages t o be allowed and paid upon t h e DAMAGES FOR
non-acceptance or non-payment of bills of exchange, drawn or indorsed
i n this state, when damage is recoverable, shall be as follows: I f the m e n t .
bill be drawn upon a person a t a place out of t h e United States, or i n R " § 1812,
California, Oregon, Nevada, or any of t h e Territories, five per cent
upon the principal specified i n t h e bill, wi t h interest on t h e same f r o m
the time of t h e protest; if drawn upon a person a t a n y other place i n
t h e United States other t h a n i n this state, three per cent with interest.
CONTRACT—PAYABLE I K PROPERTY.

SEC. 2097. N o contract f o r labor, or f o r t h e payment or delivery payabieinpropof property other t h a n money, i n which t h e time of performance is
n o t fixed, can be converted into a money demand, until a demand of
performance has been made and t h e maker refuses, or a reasonable
time is allowed f o r performance. 11
SEC. 2098. W h e n a contract f o r labor, or f o r t h e payment or T e n d e r ofm
delivery of property other t h a n money, does n o t fix a place of pay- ».
ment, the maker may tender t h e labor or property a t t h e place where
t h e payee resided a t t h e time of making t h e contract, or a t t h e resi
dence of t h e payee a t t h e performance of t h e contract, or where t h e
assignee of t h e contract resides when i t becomes due.
SEC. 2099. B u t if the» property i n such case be too ponderous t o EXCEPTION,
be conveniently transported, or if t h e payee had n o known place of E- 8 1808residence within t h e state a t t h e making of t h e contract, or if t h e
assignee of a written contract has n o known place of residence within
t h e state at t h e time of performance, t h e maker may tender t h e prop
erty a t the place where he resided a t the time of making t h e contract. 8
SEC. 2 1 0 0 . W h e n t h e contract is contained i n a written instru- WHEN contract
ment which is assigned before due, and t h e maker has notice thereof,
aah e shall make the tender a t the residence of t h e holder if h e resides i n a. §là»,
t h e state, and n o farther f r o m t h e maker t h a n did t h e payee a t t h e
making thereof.
SEC. 2101. A tender of t h e property as above provided, discharges Effect of tender,
t h e maker f r o m the contract, and t h e property becomes vested i n t h e B- 81810payee or his assignee, and h e may maintain a n action thereto as i n
other cases.
SEC. 2102. B u t if t h e property tendered be perishable, or require Perishable
feeding or other care, and n o person be f o u n d t o receive it when ^ ° | ^ ' y t a k e n
tendered, t h e person making t h e tender shall preserve, feed, or other- R. § îaii.
wise take care of t h e same, and he has a lien o n the property f o r his
reasonable expenses and trouble i n so doing.
« In contracts for the payment of labor or property, in which no time is fixed for performance,
the claim will not become a money demand, until performance has been demanded and the
maker has refused, or a reasonable time has
elapsed without performance. Hambel v. Tower,
14 Iowa 530 '
W h e n the time and place of performance is
fixed in the contract, a tender by the debtor, by
setting apart, at the time and place, the property
specified, the title to the property passes to the
creditor and the debt is discharged, though he is
not present to receive it, or if present refuses to
do so Id
A tender of the property must be kept good,
and a failure by the debtor t o deliver i t when

subsequently demanded by the creditor, places
the onus of showing why it was not delivered,
upon the debtor. Id.
. „T 1
,,
.
,
,, .
Where the maker of a note, payable in perso
" property a t the option of the maker, indicates to the payee his election to deliver the
property according to the tenor of the note, and
, payee refuses to receive the property, the
maker of the note is so far relieved from the duty
tendering the property, or setting it apart for
e
payee, that the obligation cannot be converted into a money demand, nor its payment
a s s u
enforced, without a further demand, for
u
^e .
P ° n the maker. Williams
v.
riplett, a lowa, 51a.
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TENDER.
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SEC. 2103. W h e n the holder of an instrument for the payment of
money is absent from the state when it becomes due, and when the
indorsee or assignee of such an instrument has not notified the maker
of such indorsement or assignment, the maker may tender payment
at the last residence or place of business of the payee before the
instrument became due, and if there be no person authorized to
receive payment and give the proper credit therefor, the maker may
deposit the amount due with the clerk of the district court in the
county where the payee resided at the time it became due, paying the
clerk one per cent on the amount deposited, and the maker shall be
liable for no interest from that time.1 .

C H A P T E R

4 .

OF TENDER.
When n o t ac
cepted.

R . § 1816.

SECTION 2104. When a tender of money or property is not accepted
by the party to whom it is made, the party making it may, if he sees
fit, retain in his own possession the money or property tendered; but
if afterwards the party to whom the tender was made see proper to
accept it and give notice thereof to the other party, and the subject
of tender be not delivered to him within a reasonable time, the tender
shall be of no effect.u

' B y t h i s section t h e clerk is required t o receive
money deposited b y a debtor, where t h e holder
of t h e in str u ment is absent from t h e state. P e r
WRIGHT, J . , i n Morgan v. Long, 29 Iowa, 434.
u
A n offer t o p a y a note in b a n k notes is n o t a
legal t e n d e r . N o r will a mere offer to pay, en
title t h e debtor t o receive t h e note. Jones v.
Mullinix, 25 Iowa, 198.
A tender b y t h e m a k e r of a promissory note t o
t h e payee, will n o t discharge t h e former f r o m
interest accruing a f t e r such tender, unless i t b e
shown t h a t h e w a s always r e a d y a n d willing t o
p a y . Id.
T h e tender will n o t b e effectual unless t h e
money is p aid into court ready t o be p aid t o t h e
p a r t y entitled t o receive it. A n offer t o p a y a n d
a refusal t o receive a r e n o t sufficient; b u t t o
m a k e t h e tender good t h e money m u s t be p aid
into oourt immediately u p o n filing t h e plea.
Freeman v. Fleming, 5 Id., 460; Mohn v. Stoner,
14 I d . , 115; Hambel v. Tower, 14 I d . , 530; War
rington v. Pollard, 24 I d . , 281; Johnson v.
Griggs, 4 G . Greene, 97 ; Eastman v. The Dis
trict Township, 21 I d . , 590; Hayward v. Munger,
14 I d . , 517; Hayden v. Adams,
17 I d . , 158;
Sugart ». Pattee, 37 I d . , 422; Phelps v. Hatton,
30 I d . , 230; Long v. Howard, 35 I d . , 148.
A tender is a n admission t h a t t h e a m o u n t t e n 
dered is due, a n d t h e plaintiff is entitled to re
cover a t least t h a t s u m . Fisher v. Moore,
19 I d . , 84; Sheriff
v. Hull, 37 I d . , 174;
Johnson
v. Griggs, 4 G. Greene 97; Fink
<£ Co., v. Coe, I d . , 555; Brayton v. Delaware
Co., 16 I d . . 44; Fihser v. Moore, 19 I d . , 84;
Phelps v. Kathron, 30 Id., 231; Gray v. Gra

ham, 34 Id., 425; Wright v. Howell, 35 I d . ,
288; Babcock v. Harris, 37 I d . , 409.
A tender, m a d e a f t e r suit brought must, t o b e
available, include t h e costs already accrued i n
t h e case. Barns v. Greene, 30 I d . , 114; Free
man v Fleming, 5 I d . , 460; Warrington v. Pol
lard, 24 I d . , 281.
If a party tender less t h a n is d u e h e does so a t
h i s peril, though h e m a y honestly believe t h e
a m o u n t tendered t o b e all t h a t is d u e . Helphrey
v. The C. & R. I. R. Co., 29 I d . , 480.
T h a t t h e maker of a note h a d money in b a n k
where t h e note was payable, b u t which was n o t
set a p a r t by h i m f o r t h e purpose of p a y i n g t h e
note will n o t support t h e plea of tender. Myers
v Byington, 34 I d . , 205.
A tender to a trustee w h o holds t h e notes of
t h e debtor for collection, a n d is proceeding t o
sell t h e property of t h e debtor conveyed t o h i m
i n t r u s t t o secure t h e p a y m e n t of t h e debt, is a
tender t o t h e a g e n t of t h e beneficiary a n d binds
h i m . Hayward v. Manger, 14 I d . , 516.
I n a n action in equity where a willingness t o
p a y whatever shall be found d u e is averred, a n
actual tender is n o t necessary. Hayward
v.
Munger, 14Id., 516; Binford v. Boardman etal.,
44 I d . , 53.
I n a n action a t law u p o n a promissory note
m a d e for t h e whole o r p a r t of t h e purchase price
of land, which t h e payee covenants t o convey
upon its payment, t h e plaintiff cannot recover
without showing performance on his p a r t , either
by tender of a deed or a n offer t o convey. Zebley
v. Sears, 38 I d . , 507; School District v. Sogers,
8 I d . , 316; Berryhill v. Byington, 10 I d . , 223.

C H A P . 5.]

SURETIES.

5 6 7

S E C . 2 1 0 5 . A n offer in writing to pay a particular sum of money, o f f e r i n writing:
or to deliver a written instrument, or specific personal pioperty, if
not accepted, is equivalent to the actual tender of the money, instru
ment, or property, subject, however, to the condition contained i n the
preceding section; but if the party to whom the tender is made,
desire an inspection of the instrument or property tendered, other
than money, before making his determination, it shall be given him
on request.v
S E C . 2106. The person making a tender may demand a receipt i n RECEIPT,
writing, duly signed, for the money or article tendered, as a condition R- 81817precedent to the delivery thereof.
S E C . 2107. The person to whom a tender is made, must, at the OBJECTION,
time, make any objection which he may have t o the money, instru- E- S wis.
ment, or property tendered, or he will be deemed to have waived it.w

C H A P T E R 5.
O F SDEETIES.
S E C T I O N 2108. When any person bound as surety for another, for May requlre
the payment of money or the performance of any other contract i n creditor to ene.
writing, apprehends that his principal is about to become insolvent, or B"81819'
t o remove permanently from the state without discharging the con
tract, if a right of action has accrued on the contract, he may, by writ
ing, require the creditor to sue upon the same, or to permit the surety
t o commence suit in such creditor's name and at the surety's cost.
SEC. 2109. If the creditor refuse to bring suit, or neglect so to do Refusai of.
for ten days after the request, and does not permit the surety so t o do, E - § 182°*
and furnish him with a true copy of the contract or other writing
therefor, and enable him to have the use of the original when requi
site i n such suit, the surety shall be discharged.1
v
Under the statute a n offer to pay, made in
writing, is equivalent to a tender, and where
the plaintiff knows the residence and postoffice
address of the defendant he can make a legal
and proper tender to him, although he resides
out of the State. Crawford v. Paine, 19 Iowa,
172, 178.
A tender to pay a particular sum without pro
ducing the money, under this section, must be in
writing. Casady v. Bosler, 11 Id., 242.
"The failure to make a good tender, while it
may justly be considered as sufficient to induce
a court of equity to withhold the exercise of its
extraordinary powers of injunction, yet the right
to a specific performance, is one so much gov 
erned by the sound discretion of the court, as
that a mere failure to make a good legal tender,
would not necessarily defeat a claim for such
specific performance." Per COLE, J . , in Craw
ford v. Paine, 19 Id., 172, 179.
"Where the creditor, a t the time a tender is
made, makes no objection to the amount tend
ered, it will be held sufficient to discharge the

debtor from costs and interest, even if upon the
trial it is shown to be less than the amount ac
tually due. Hat/ward v. Munger, 14 Iowa, 516;
Guengerich v. Smith, 36 Id., 587; Sheriff v.
Hull, 37 Id., 174.
But such tender of less than is due does not
preclude the plaintiff from recovering whatever
sum may be found to be due him. Guengerich
v. Smith, Id., 587; Sheriff v. Hull, 37 Id., 174.
The failure to object to the amount of money
tendered, at the time tender is made, will not
preclude the party from denying its sufficiency
on the trial. The phrase, "objection which h e
may have to the money * * * tendered has
reference to the character of the money.'' The
Chicago & N. W. R'i/ Co. v. The N. W. Union
Packet Co., 38 Id., 377.
' A surety seeking to be discharged from lia
bility on a promissory note, in the manner pro
vided in the statute, must comply fully with its
provisions. Hill v. Sherman, 15 Iowa, 365;
Thornburg v. Madren, 33 Id., 380.
Tlie payee or holder of a note may, when h e
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P R I V A T E SEALS.

[TITLE X I V .

SEC. 2110. W h e n t h e s u r e t y c o m m e n c e s s u c h s u i t , h e shall file h i s
u n d e r t a k i n g t o p a y s u c h c o s t s a s m a y b e adjudged a g a i n s t t h e credi
R . § 1821.
tor, a n d t h e s u i t s h a l l b e b r o u g h t a g a i n s t all t h e obligors, b u t t h o s e
j o i n i n g i n t h e request t o t h e creditor s h a l l m a k e n o d e f e n s e t o t h e ac
t i o n , b u t m a y b e heard o n t h e assessment o f t h e damages.
SEC. 2111. T h e provisions o f t h i s chapter e x t e n d t o t h e executor
No application
to official bonds. o f a deceased s u r e t y a n d h o l d e r o f t h e contract, b u t t h e y d o n o t e x t e n d
R. § 1822.
t o t h e official b o n d s o f p u b l i c officers, executors, o r guardians.
Surety may
eue.

CHAPTER 6.
OF PRIVATE SEALS.
Abolished.
B. § 1823.

SECTION 2112. T h e u s e o f private seals i n w r i t t e n contracts, e x c e p t
t h e seals o f corporations, i s abolished; a n d t h e addition o f a private
seal t o a n i n s t r u m e n t i n w r i t i n g , s h a l l n o t affect i t s character i n a n y
respect. 7

receives the notice prescribed in the statute,
from t h e surety, elect to either sue on the note
himself, or permit the surety to do so in his
name. Id.
Where the surety notifies the creditor to sue
or permit the surety to do so in the creditor's
name upon the contract, nothing more is re
quired of the surety, and t h e creditor is left t o
act in response to such notice; and if h e fails to
bring the suit within ten days thereafter, or
notify the surety of his permission to do so, the
latter will be discharged. First Nat'I Bank of
Newton v. Smith, 25 Id., 210.
I t is not necessary in such case for the surety,
in order to be entitled to be discharged by the
laches of the creditor, to show t h a t he did, in
fact, apprehend that the principal was about t o
become insolvent or remove from the state. The
fact of such apprehensions cannot be put i n
issue. Id.
Neither will t h e fact, where the plaintiff is a
bank, t h a t t h e surety and stockholder therein,
aii'ect his right t o be discharged upon the failure
of the bank to comply with the notice from the
surety. Id.
I t may be shown by evidence, aliunde, t h a t
one who is nominally a joint maker of a promis
sory note is i n fact but a surety. And a surety
of this character is entitled t o all the benfits of
sections 1819 and 1820 of the revision. (Sec
tions 2108 and 2109 of the code.) Piper v. New
comer et al., 25 Id., 221.
Where a person upon leaving the state placed
notes, payable to him, in the bands of his son
for collection, i t was held, t h a t this constituted
the latter his agent respecting all matters prop
erly connected with the purpose of the agency;
that notice to such agent, by a surety on one of

the notes, t o proceed against t h e maker, was
equivalent to notice t o t h e principal, and t h a t
a statement by such agent t o the surety that the
debt was paid, and t h a t he need give himself
no further trouble respecting it, estopped the
principal from afterwards proceeding on the
note against the surety. Thornburgh v. Madren et al., 33 Id., 380.
A notice by a surety to t h e creditor to bring
suit upon the obligation, should demand that
suit be instituted against all the parties to the
instrument, surety as well as principal, and not
simply against the principal; otherwise a failure
of the creditor to sue will not discharge the
surety. Harriman r. Egbert et al., 36, Id., 270;
Hill v. Sherman, 15 Id., 365.
A request by the attorney of a guarantor that
a copy of the obligation be sent to him with the
authority to sue both principal and guarantor, is
not such a compliance with the requirements of
section 2108 of the code as will discbarge the guar
antor if the creditor does not bring the suit
within ten days thereafter. There should have
been a request for the creditor to bring suit or
permit the surety t o do so. The Davis S. M.
Co. v. McGinnis et al., 45 Id., 538.
The notice required t o be given by the surety
t o the holder of a promissory note to proceed by
suit on the note or permit t h e surety t o do so,
must be given in writing. Stevens v. Campbell,
6 Id., 438.
i The common law distinction between sealed
and unsealed instruments, is abolished by our
statute, and want or failure of consideration in
whole or in part may be shown in an action upon
any instrument made after the statute took ef
fect. Williams v. Haines, 27 Iowa, 251.
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SEC. 2113. A l l contracts i n writing, Signed b y t h e party t o be CONSIDÉRATION
bound, or h i s authorized a g e n t or attorney, shall import a consideration. 1
SEC. 2114. T h e w a n t or failure, i n w h o l e or i n part, o f t h e consid- Failure of.
eration of a w r i t t e n contract, m a y be s h o w n as a defense t o t a l or par- B- 8 1826*
tial, as t h e case m a y be, except t o negotiable paper transferred i n good
f a i t h and f o r a valuable consideration before maturity.

CHAPTER 7.
OF ASSIGNMENTS FOE CREDITORS.

SECTION 2115. N o general assignment o f property b y a n insolvent, a „ n e r a l TOiy
or i n contemplation o f insolvency, f o r t h e benefit o f creditors shall be vaa<i.
valid, unless i t b e made f o r t h e benefit o f all h i s creditors i n propor"* ^ 2 8 '
t i o n t o t h e a m o u n t o f their respective claims."
1
Under the statute, all contracts in writing
signed by the party to be bound, import a con
sideration the same as sealed instruments at
common law; and this rule applies to an indorse
ment of a promissory note by a guarantor.
Jones v. Berryhill, 25 Iowa, 289; Henderson v.
Booth, I I Id., 212; Sabin v. Harris, 12 Id., 87.
A deed to real property imports a considera
tion. Per M I L L E R , J . , arguendo, in Wolverton
v. Col!ins, 34 Id., 238.
I t is not necessary, in an action on a written
contract of guaranty, to allege in the petition a
sufficient consideration. Every contract in writ
ing imports a consideration. Henderson v.
Bcoth, 11 Id., 212; Lxnder v. Lake, 6 Id., 164;
Towsley v. Olds, Id., 526; Blake v. Blake, 7 Id.,
46.
Fraud may vitiate an assignment made for the
benefit of creditors, though the assignee was not
a party to, and had no knowledge of, the fraud.
Ruble v. McDonald, 18 Id., 493.
s
A creditor under a general assignment, who
has special security, may be required by the
other creditors to resort to this, and can only
claim a dividend upon the amount remaining
unpaid, after exhausting his special security.
Wurtz, Austin CÊ-MC Veigh v. Hart, 13 Iowa, 515.
ï h e execution of a mortgage to one or more
creditors is not rendered void by the fact that
the mortgagor made the same in contemplation
of insolvency, and immediately thereafter exe
cuted a general assignment; hence a mortgage
upon lands in this state, is not rendered invalid
by the execution, on the same day, in another
state, of a general assignment, with preference,
of property in the latter state. Lyon v. Mcllvaine, 24 Id., 9; Lampson & Powers ». Arnold,
19 Id., 479.
Under our statute a general assignment with
preferences to creditors is void, 24 Id., 9.
A debtor in insolvent circumstances may

mortgage or sell all of his property to pay or se
cure the debt of a single creditor; and a trans
fer of this kind, if free from fraud, is not void
as being in contravention of our statute in rela
tion to general assignments. Farwell <& Co.
v. Howard & Co., 26 Id.. 381.
When a general assignment is made for the
purpose of hindering, delaying or defrauding
creditors, it will be declared void. Wooster,
Temptin & Co. v. Stanfteld, 11 Id., 128.
A clause in a deed 'of assignment, directing
the sale of the assigned property "when conve
nient, and as soon as can be done without mate
rial sacrifice," is not a badge of fraud, and does
not render the assignment void. Id.
A creditor or joint-debtor of the assignor may
act as assignee. Id.
Where lands situated in this state were con
veyed, in contemplation of insolvency, by deeds of
general assignment for the benefit of creditors,
which deeds were executed out of the state, a®
the grantor's domicil, and by the terms of which
certain creditors are preferred, it was held, t h a t
such deeds were invalid, and could not operate
even as assignments in favor of all creditors pro
rata. Loving v. Pairo et al., 10 Id., 282.
So where a debtor, contemplating insolvency,
on his own motion, executes to certain creditors,
a t the same time, without consultation with
them, several mortgages and deeds of trust, of
all his property not exempt from execution, each,
instrument covering the same property, and re
citing that it is subject to the prior conveyance—
and causes the same to be filed of record on the
same day, five minutes intervening between the
filing of each, the transaction was held, to be
in legal effect, a general assignment and not be
ing made for all the creditors alike, without
preferences, was invalid. Burrows v. Lehndorff,
8 Id., 96.
Where a debtor a t the time of making a gen\
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[TITLE X I Y .

SEC. 2116. I n the case of an assignment of property for the benefit
of all the creditors of the assignor, the assent of the creditors shall be
presumed."
SEC. 2117. The debtor shall annex to such assignment an inven
tory, under oath, of his estate, real and personal, according to the
best of his knowledge, and also a list of his creditors and the amount
of their respective demands; but such inventory shall not be conclu
sive as to the amount of the debtor's estate; and such assignment
shall vest in the assignee the title to any other property belonging to
the debtor at the time of making the assignment. Every assignment
shall be duly acknowledged in the same manner as conveyances of real
estate, and recorded in the county where the person making the same
resides, or where the business i n respect of which the same is made has
been carried on. b
SEC. 2118. The assignee shall also forthwith file with the clerk of
the district or circuit court of the county where such assignment shall
be recorded, a true and full inventory and valuation of said estate, un
der oath, so far as the same has come to his knowledge, and shall then
and there, enter into bonds to said clerk, for the use of the creditors,
in double the amount of the inventory and valuation, with one or
more sufficient sureties, to be approved by said clerk, for the faithful
performance of said trust, and the assignee may thereupon proceed to
perform any duty necessary t o carry into effect the intention of said
assignment.
SEC. 2119. The assignee shall forthwith give notice of such assign
ment by publication in some newspaper in the county, if any, and if
none, then in the nearest county thereto, which publication shall be
continued at least six weeks; and shall also forthwith send a notice by
mail to each creditor of whom he shall be informed, directed to their
usual place of residence, and notify the creditors to present their claims,
under oath, to him within three months thereafter.
SEC. 2120. A t the expiration of three months from the time of
first publishing notice, the assignee shall report and file with the clerk
of the court, a true and full list, under oath, of all such creditors of
the assignor as shall have claimed to be such, with a statement of their
claims, and also an affidavit of publication of notice, and a list of the
creditors, with their places of residence, to whom notice has been sent
by mail, and the date of mailing, duly verified.0

eral assignment for the benefit of his creditors,
acts under the belief that he is insolvent, though
h e may not be so in fact, the assignment will
not be invalid for the reason that he was not in
solvent. Savery v. Spalding, 8 Id., 239.
If such debtor is unable to pay his debts ac
cording to the usag;e of trade, or unable to pro
ceed in business, without some general arrange
ment with his creditors, or some indulgence by
way of extension of the time of payment, he is
insolvent in contemplation of law. Id.
The fact that some of the agents or servants
of the assignee, after the making of the assign
ment, sold some of the assigned property on
credit, will not vitiate the assignment. Id.
Nor will the fact that the assignor was en
gaged in the store as clerk, after the execution
of the assignment, be of itself, evidence of fraud
in making the assignment. Id.

* A general assignment made for the benefit
of creditors, will not be rendered invalid for a
failure to make an inventory of the assets and
liabilities of the assignor. Wooster, Templin
& Co. v. Stanfield et al., 11 Iowa, 128; Price
V. Parker, Id., 144.
A n imperfect or defective inventory of pro
perty, conreyed by an assignment for the ben
efit of creditors, cannot be treated as an absolute
nullity. Drain v. Michel, 8 Id, 438.
b
The assent of creditors to a general and un
conditional assignment of the property of the
debtor is presumed. Price v. Parker, 11 Id., 144.
c
A creditor who fails to file his claim with the
assignee within three months after the first pub
lication of the notice of assignment, is not entilted to share pro rata in the dividends of the
estate. In the Matter of the Assignment of
Holt, 45 Iowa, 301.
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SEC. 2121. Any person interested may appear within three months
after filing such report, and file with said clerk any exceptions to the
claim or demand of any creditor; and the clerk shall forthwith cause
notice thereof to be given to the creditor, which shall be served as in
case of an original notice, returnable at the next term; and the said
court shall at such term, proceed to hear the proofs and allegations of
the parties in the premises, and shall render such judgment thereon as
shall be just, and may allow a trial by jury thereon.d
SEC. 2122. If no exception be made t o the claim of any creditor,
or if the same have been adjudicated, the court shall order the assignee
to make, from time to time, fair and equal dividends among the credi
tors of the assets in his hands, in proportion to their claims, and as
soon as may be, to render a final account of said trust to said court,
who may allow such commissions to said assignee i n the final settle
ment as may be considered just and right.

Objections t o
claims filed:
proceedings.
Jtfc. § 1832.

Dividends or
dered.
B. §1833.

(CHAPTER 1 4 , L A W S OF 1 8 7 6 . )
ASSIGNMENT FOE T H E BENEFIT OF CREDITORS.

to amend chapter 7 , of tittle X I V of the code in relation to
assignments for the benefit of creditors.

A N ACT

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That hereafter in all assignments of property for the benefit of
creditors, whether under chapter 7, of title 14, of the code, or at com
mon law, assessments of taxes levied under the laws of this state, in
cluding municipal corporations, shall be entitled t o priority or prefer
ence and be first paid in full.
(Took effect by publication in newspapers, February 2 7 , 1 8 7 6 . )

SEC. 2123. The assignee shall at all times be subject to the order
and supervision of the court or judge, and the said court or judge may,
by citation and attachment, compel the assignee, from time to time,
to file reports of his proceedings, and of the situation and condition of
the trust, and to proceed in the faithful execution of the duties
required by this chapter.
SEC. 2124. N o assignment shall be declared fraudulent or void, for
want of any list or inventory as provided in this chapter. The court
or judge may, upon application of the assignee or any creditor, compel
the appearance in person of the debtor before such court or judge
forthwith, or at the next term, to answer under oath such matters as
may then and there be inquired of him, and such debtor may then and
there be fully examined under oath as to the amount and situation of
his estate, and the names of the creditors and amounts due to each,
with their places of residence; and may compel the delivery to the
assignee of any property or estate embraced in the assignment.

TIUE.

Taxes t o be first
paid.

Assignee sub
ject t o order of
court.
C. § § 1834,1842.

Not void: cita
tion t o debtor.
R. § 1836.

d
This section provides a method for excepting securities, may be compelled to exhaust them
to the genuineness or correctness of a claim or before taking dividends under the assignment.
demand, but does not afford any plain, speedy Wertz et al. v. Hart, 13 Id., 515.
and adequate remedy, whereby creditors holding
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Additional inE.n§°i836.

SEC. 2125. The assignee shall, from time to time, file with the
clerk of the court, an inventory and valuation of any additional prop
erty which may come into his hands under said assignment after the
filing of the first inventory, and the clerk may thereupon require him
to give additional security.
claims not due.
^EC. 2126. Any creditor may claim debts to become due as well as
E. § 1837.
debts due, but on debts not due a reasonable abatement shall be made
when the same are not drawing interest, and all creditors who shall
not exhibit their claim within the term of three months from the
publication of notice as aforesaid, shall not participate in the dividends
until after the payment i n full of all claims presented within said
term and allowed by the court.
Sale of property.
SEC. 2127. Any assignee as aforesaid, shall have as full power and
E. § 1838.
authority to dispose of all estate, real and personal, assigned, as the
debtor had at the time of the assignment, and to sue for and recover
in the name of such assignee everything belonging or appertaining to
said estate, and generally do whatsoever the debtor might have done
in the premises ; but no sale of real estate belonging to said trust shall
be made without notice, published as in the case of sales of real estate
on execution, unless the court shall order and direct otherwise.®
Death W
< faiinre
SEC. 2128. I n case any assignee shall die before the closing of his
courtÎSTa
trust, or in case any assignee shall fail or neglect for the period of
point another, twenty days after the making of any assignment, to file an inventory
E. § 1839.
AND valuation, and give bonds as required by this chapter, the district
or circuit court, or any judge thereof, of the county where such
assignment may be recorded, on the application of any person inter
ested, shall appoint some person to execute the trust embraced
i n such assignment; and such person, on giving bond with sureties as
required above of the assignee, shall possess all the powers conferred
upon such assignee, and shall be subject to all the duties hereby imAdditionaise-posed, as fully as though named in the assignment; and in case any
ourity.
security shall be discovered to be insufficient, or on complaint before
the court or judge, it should be made appear that any assignee is
guilty of wasting or misapplying the trust estate, said court or judge
may direct and require additional security, and may remove such
assignee and may appoint others instead ; and such person so appointed,
on giving bond, shall have f u l l power to execute such duties and to
demand and sue for all estate in the hands of the person removed, and
to demand and recover the amount and value of all moneys and prop
erty or estate so wasted and misapplied which he may neglect or refuse
to make satisfaction for, from such person and his sureties.
• By entering into possession of the property
assigned, the assignee accepts the trust ; after
which time he may bring an action of replevin
for the property, although no inventory or bond
has yet been filed. Price v. Parker, 11 Iowa,
144.
The assignee in a general assignment for the

benefit of creditors, takes the assigned property
subject to all the equities existing against it in
favor of third parties. He merely stands in the
shoes, and succeeds only to the rights of, his as
signor. Roberts v. Austin, Corbin <& Co., 26
Id., 315.
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CHAPTER 8.
RELATING TO MECHANICS LIENS.

Chapter 8 of Code, of mechanics1 liens, repealed and substituted by
the following:
(CHAPTEK 1 0 0 , LAWS OF 1 8 7 6 . )

AN ACT repealing chapter 8, of title X I V of the Code and providing TITLE,
for mechanics' liens.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, Chapter eight of title X I V of the code, entitled, " of mechanics'
liens," is hereby repealed; provided, that this repeal shall not affect any
contract already made, executed or executory, or impair any right
whatever, arising under the law hereby repealed. f
SECTION 2129 (2).. N o person shall be entitled to a mechanics'
lien, who, at the time of executing or making the contract for furnish
ing material or performing labor, as hereinafter provided; or during
the progress of the work, erection, building or other improvement,
shall take any collateral security on such contract. But after the
completion of such work, and when the contractor or other person
shall have become entitled to claim, or have a lien, the taking collat
eral or other security shall not affect the right to such mechanics'
lien, unless such new security shall be by express agreement given and
received in lieu of the mechanics' lien.6
SEC. 2130 (3). Every mechanic, or other person who shall do any
labor upon, or furnish any materials, machinery, or fixtures for, any
building, erection or other improvement, upon land, including those
engaged in the construction or repair of any work of internal improve
ment, by virtue of any contract with the owner, his agent, trustee,
contractor, or sub-contractor, upon complying with the provisions of
this chapter, shall have for his labor done, or materials, machinery or
fixtures furnished, a lien upon such building, erection or improvement,
and upon the land belonging to such owner on which the same is sit
uated, to secure the payment of such labor done, or materials, machin
ery, or fixtures furnished.h
f
Chapter 44 of the acts of 1874, made a me
chanics lien " transferable and assignable " and
when for labor alone was made exempt from
execution.
Query. W a s that act repealed by Sec. 1, of
Chapter 100, laws of 1876, above.
» The taking of ' a promissory note for the
amount due for work done or materials fur
nished, in the erection of a house, will not di
vest the right of a party to a mechanics lien,
and the note may be properly taken as the
amount due, and the time of payment under the
contract. Logan & Cook v. Attix, 7 Iowa, 77;
Bonsall v. Taylor, 5 Id., 546.
A mere promise by a subsequent purchaser of
property subject to a mechanics lien, in consid
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eration of forbearance, to pay the claim secured
by the lien is not collateral security within the
meaning of Section 1009 of the Code of 1851. '
Mervin v. Sherman, 9 Id., 831.
h
The law contemplates a contract or agree
ment more specific than the mere purchase of
the materials in the ordinary course of trade t o
entitle a party to a mechanic's lien. It is not
sufficient to show that he furnished the mate
rials, without proof to establish the further fact
that they were furnished especially to be used in
or about a building. Cotes <fc Daviesv. Shorey,
8 Iowa, 416; Jones e. Swan, 21 Id., 181; Stockwell v. Carpenter, 27 Id., 119; Miller v. Hollingsworth, 33 Id., 224.
It is not necessary that the contract be i n
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O
F lien.

SEC. 2 1 3 1 (4). T h e e n t i r e l a n d u p o n w h i c h a n y s u c h building, erec
t i o n , o r o t h e r i m p r o v e m e n t i s situated, i n c l u d i n g t h a t p o r t i o n o f t h e
s a m e n o t covered t h e r e w i t h , s h a l l b e subject t o all l i e n s created b y t h i s
chapter, t o t h e e x t e n t o f a l l ¿ h e r i g h t , t i t l e and i n t e r e s t o w n e d t h e r e i n
b y t h e o w n e r thereof f o r w h o s e i m m e d i a t e u s e o r b en efit s u c h labor
w a s d o n e or t h i n g s f u r n i s h e d , a n d w h e n t h e i n t e r e s t o w n e d i n said
l a n d b y s u c h o w n e r o f s u c h building, erection or o t h e r i m p r o v e m e n t
i s o n l y a leasehold interest, t h e f o r f e i t u r e o f s u c h lease f o r t h e n o n 
p a y m e n t o f r e n t , or f o r n o n - c o m p l i a n c e w i t h a n y o f t h e o t h e r s t i p u 
l a t i o n s therein, s h a l l n o t f o r f e i t o r i m p a i r s u c h l i e n s s o f a r as c o n c e r n s
s u c h bui l di ngs , erections a n d i m p r o v e m e n t s , b u t t h e s a m e m a y be s o l d
t o s a t i s f y said lien, a n d b e m o v e d w i t h i n t h i r t y d a y s a f t e r t h e sale
t h e r e o f b y t h e purchaser.'
Extent of lien
SEC. 2 1 3 2 (5). A n d w h e n s u c h material s h a l l h a v e b e e n f u r n i s h e d
ternS'improve- o r l a ^ o r performed, i n t h e c o n s t r u c t i o n , repair, o r e q u i p m e n t o f a n y
ment. railroad, canal, viaduct, or o t h e r similar i m p r o v e m e n t , t h e l i e n t h e r e 
f o r s h a l l e x t e n d and a t t a c h t o t h e erection, excavations, e m b a n k m e n t s ,
bridges, road-bed, a n d all l a n d u p o n w h i c h t h e s a m e m a y b e situated

writing, nor need i t be proved by direct and
positive testimony, but the jury should be satis
fied t h a t such an agreement existed, and that
the materials were furnished in pursuance there
of. Id.
I t is not necessary t h a t every item furnished
should be contemplated and specified a t the time
of making the contract; and i t makes no differ
ence that t h e items are charged from time t o
time in the books of the mechanic or builder i n
t h e same manner as he charges ordinary custom
ers; neither is i t necessary t h a t i t should be ex
pressly agreed t h a t h e is to have a lien for his
materials or work. Jones v. Swan, 21 Id., 181;
Stochwell v. Carpenter, 27 Id., 119.
A mechanic is entitled to a lien for labor per
formed on a house standing on the land of the
wife, when such labor was performed under a
contract with the husband as agent of the wife,
for her use and benefit, with her knowledge and
consent, and for which they promised to pay.
Riddle v. Wilson, 23 Id., 464; Burdick v. Moon
et ux, 24 Id., 418.
The agency of the husband to make a contract
for lumber on the part of the wife will not be
presumed from the marital relation alone; nor
from the fact t h a t the lumber was used by the
husband in the erection of a house upon land
belonging to the wife. Miller v. Hollingsworth,
% 33 Id., 224; Price v. Hornby, 46 Id., 696. But
where the husband purchases lumber with which
to make improvents on the land of his wife, and,
it is with her acquiescence,so used in the enhance
ment of her separate property, with full knowl
edge on her part t h a t i t is unpaid for, and of all
the facts, the seller will be entitled to an equit
able lien on the property, for the value of the
materials furnished. Miller v. Hollingsworth,
36 Id., 163.
A day laborer upon a railroad is entitled to a
lien, under the statute, for his wages. Morgan
v. Carroll, 35 Id., 22.
Thé lien may be enforced against a party hav
ing possession under a contractor bond for deed.

And the subsequent procurement of the full le
g a l title by the holder of the contract or bond
will not prejudice the lien. Monroe v. West, 12
Id., 119; Stockwell v. Carpenter, 27 Id., 119.
A mechanic's lien attaches t o the building or
improvement erected with the materials furn
ished, but does not follow the material into the
hands of a vendee of the purchaser and attach
t o a building he may use them to erect. Heaton
& Todd v. Horr et al, 42 Id., 187.
Before the enactment of chapter 100 of the
acts of 1876, t h e only manner of establishing
t h e priority of a mechanic's lien on a building,
over a prior encumbrance on the land was by the
sale and removal of the building; and where
t h e nature of the improvement was such t h a t it
could not be removed, the lien of t h e mechanic
must have been postponed to the lien on t h e
land. Conrad et al v. Starr et al, 50 Id., 470.
A mechanic's lien cannot be established
against a building owned by a county and used
for county purposes. Lewis v. Chickasaw Co.,
50 Id., 234.
The mechanic's lien law is framed with ref
erence only t o property which can be sold on
execution, and bridges constructed by a county
are not, therefore, subject to such a lien. Nor
can the court, in an action to enforce a lien upon
such property, render a decree for the amount
found due, without ordering a sale of the prop
erty. Loring <& Co. v. Small et al, 50 Id., 271.
A mechanic's lien cannot be established
against a public school house. And the fact
t h a t lumber which had been attached was re
leased by the officer making the attachment and
afterwards used in the construction of a school
house, with knowledge of the attachment by
the officers of the district, was held not t o ren
der the district liable therefor, or to give the at
taching creditor a lien thereon. Chamock v.
The Dist. Tp. of Colfax et al., 51 Iowa, 70.
1
See Stockwell v. Carpenter, 27 Iowa, 119;
Monroe v. West, 12 Id., 119, Cited in note (k),
ante.
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i n c l u d i n g t h e r o l l i n g s t o c k thereto appertaining and b e l o n g i n g ; all o f
w h i c h , e x c e p t t h e easement or r i g h t of w a y , s h a l l c o n s t i t u t e t h e build
i n g , erection o r i m p r o v e m e n t provided a n d m e n t i o n e d i n t h i s statute.J
SEC. 2 1 3 3 (6). E v e r y person, w h e t h e r contractor or sub-contractor, Contractor o r
sub-contractor
w h o w i s h e s t o avail h i m s e l f o f t h e provisions o f t h i s statute, shall file
t o m a k e a n d file
statement. .
w i t h t h e clerk of t h e district court of t h e c o u n t y i n w h i c h t h e build
i n g , erection o r other i m p r o v e m e n t t o b e charged w i t h t h e l i e n i s s i t u 
ated, a j u s t and t r u e s t a t e m e n t o r account o f t h e demand due h i m
a f t e r a l l o w i n g all credits, s e t t i n g f o r t h t h e t i m e w h e n s u c h material
w a s furnished or labor performed, and w h e n completed, a n d c o n t a i n 
i n g a correct description o f t h e property t o b e charged w i t h t h e l i en,
a n d verified b y affidavit. S u c h verified s t a t e m e n t o r a c c o u n t m u s t b e
filed b y a principal contractor, w i t h i n n i n e t y days, and b y a s u b - c o n - T i m e of fliing.
tractor w i t h i n t h i r t y days f r o m t h e date o n w h i c h t h e l a s t o f t h e
material shall have b e e n furnished, o r t h e l a s t o f t h e labor w a s per
F a i l u r e t o file
formed. B u t a failure o r omission t o file t h e s a m e w i t h i n t h e periods
Bhall n o t defeat
t
h e lien.
l a s t aforesaid, shall n o t defeat t h e lien, e x c e p t against purchasers o r
E oe t
encumbrancers i n g o o d f a i t h w i t h o u t notice, w h o s e r i g h t s accrued * P '
a f t e r t h e t h i r t y o r n i n e t y days, a s t h e case m a y be, and before a n y
c l a i m f o r t h e l i e n w a s filed: Provided, T h a t w h e r e a l i e n i s claimed
u p o n a railway, t h e sub-contractor shall h a v e s i x t y days f r o m t h e last
day o f t h e m o n t h i n w h i c h s u c h labor was d o n e o r material furnished,
w i t h i n w h i c h t o file h i s claim therefor. k
i In Bear v. The B.
C. R. R. Co., filed a t
the June term, 1878, the Supreme Court ruled
that the mechanic's iien does not extend to the
whole line of the railroad, and that the improve
ments are not of such a character as that they
can be sold under the lien and be removed by
the purchaser. They are part of the road. 12,
West. Jur., 551. See 48 Iowa, 619.
I t was also held that the lien of a mechanic
for repairs upon a completed railway, is not
paramount to the lien of a mortgage executed
after the commencement and before the com
pletion of the road. Id. Nor where the im
provements constitute an integral part of the
road. Id.
1
Under the Revision it was held that a me
chanic's lien for labor performed or materials
furnished, held good as against intervening in
cumbrancers for the period of ninety days from
the date of the last item, without filing a state
ment or claim as the statute directed. After
that time the filing was necessary in order to
preserve the priority of the lien. Evans v.
Tripp, 35 Iowa, 371; Noel v. Temple, 12 Id., 276;
Jones v. Swan S Co., 21 Id., 181.
Where a mechanic's lien, which is junior to a
mortgage on the premises, is filed before the
expiration of the ninety days, it will not be
prejudiced by the commencement of a suit to
foreclose the mortgage prior to such filing. Nor
will such lien-holder be affected by such fore
closure proceedings to which he is not made a
party. Jones v. Hartsock et al., 42 Id., 147.
So also it was held that public bridges of a
county cannot be made subject to a mechanic's
lien under our statutes. Loring & Co. v. Small
et al., and Dunbar v. same. Id.. 60.

[This same doctrine would seem to apply to
ail public buildings of state, counties, cities,
and school districts.]
I t was held under Chapter 49 of the laws of
1874, that the requirement of t h a t statute that
the written settlement with the sub-contractor
should be given to the contractor by the laborer
claiming the lien, was sufficiently complied with
by filing the settlement with the clerk within
the thirty days allowed for filing the lien. Bundy
v. Thv K. & D. M. R. Co., 49 Iowa, 207.
Where the party entitled to a mechanic's lien
fails to file the same until after the lapse of ninety
days, during which time the property has passed
to an innocênt purchaser, the mechanic is not
entitled to enforce his lien against such pur
chaser, and the rule is not varied by the fact
that the vendee took the property under a bond
for a deed, and made no actual payment, but
simply executed his note for the purchase price.
Weston & Co. v. Dunlap et al., 50 Iowa, 183.
The contract required to authorize a mechan
ic's lien need not be express or in writing, but
may be oral or implied. Neilson et al v. The
Iowa Edstern R. Co., 51 Iowa, 184.
The fact that such contract was in writing
would not exclude evidence to show the purpose
for which the materials mentioned in the con
tract were used. Id.
The statement filed with the clerk is the limit
of plaintiff's recovery only with respect to pur
chasers and incumbrancers. Id.
A mechanic's lien upon a railroad will not
embrace the rolling stock thereon. Such stock
constitutes no part of the real estate. Id.
The fact that a part only of the material fur
nished is used in a building or improvement
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SEC. 2134 (7). To preserve his lien as against the owner and to pre
vent payments by the latter to the principal contractor or to interme
diate sub-contractors, but for no other purpose, the sub-contractor
must, within the thirty days as provided m section six (6) serve upon
such owner, his agent or trustee, a written notice of the filing of said
claim, which notices may be served by any sheriff or constable, or other
person; and if the party to be served, his agent or trustee, is out of the
county wherein the property is situated a return of that fact by the
officers shall constitute sufficient service from and after it is filed with
the clerk. But the lien of the sub-contractor may at any time be
vacated and discharged by the owner, contractor, or intermediate sub
contractor, filed [filing] with the clerk of the said district court a bond
in twice the amount of the sum for which the mechanic's lien is
claimed and filed with two or more sureties to be approved by the clerk,
conditioned for the payment of any sum for which the mechanic may
obtain judgment upon the demand of which such statement or account
has been filed. But if no claim for a lien is filed within the periods
hereinbefore provided and the notice thereof is not served, or if such
thing being done and the bond as above provided is filed, then the
owner or contractor may thereafter proceed, make payments and adjust
their claims, without regard to the lien of the sub-contractor, and
nothing in this act contained shall be construed to require the owner
to pay a greater amount or i n any other manner or at earlier dates
than those provided in his contract. But the liens created by this act
are for the full enforcement thereof for the use and benefit of the
holders of said liens.1
SEC. 2135 (8). A subcontractor may at any time after the expira^
tion of said thirty days, file his claim for a mechanic's lien, with the
clerk of the district court, as hereinbefore provided, and give written
notice thereof to the owner, his agent or trustee, as provided in section
seven (7) and from and after the service of such notice his lien shall
have the same force and effect, and be prosecuted or vacated by bond,

will not prevent the lien from attaching for the therefor, he must give notice thereof to the
owner or his agent, and his lien attaches only to
whole amount furnished. Id.
A lien for materials furnished for the con the extent of the balance due the contractor a t
struction of a railroad embraces oiily the com the time of the giving the notice. Cutler et al.
pleted portion of the road, but the fact that the v. McCormicfc et al., 48 Id., 406.
Where under a contract for the erection of a
road, as projected when the materials were fur
nished, was not fully completed will not defeat building, the contractor gave to a party fur
nishing material, an order upon the owner,
the lien. Id.
which was accepted by him conditioned upon
1
Before the statement of his lien by a sub the performance of the contract, held, that
contractor can be given to the owner to establish whatever the contractor became entitled to there
his lien, either the cortractor or his duly author after must be applied to the payment of the
ized agent must have refused to sign a statement order. Id.
of his claim. Mears <& Hays v. Stubbs & Co., The filing of a statement of account required
46 Iowa, 675. [This case was decided under the to be filed with the clerk by a sub-contractoi
provisions of the Code of 1873.]
within thirty days, to establish his lien, or, if he
A written notice of the filing of the claim for claims a lien upon a railway, within sixty days
a mechanic's lien' by a sub-contractor must be from the last day of the month in which the
given to the owner, and as this is a statutory work was done, as provided in Section 6 of
lien, it matters not that the owner may have Chapter 100, laws of 1876, does not entitle the
knowledge of the claim, it is not sufficient un sub-contractor to his lien unless he shall, within
less the written notice is given. The statute the proper time, as required in Section 7 of said
does not recognize any other notice as sufficient. Chapter, give written notice of the filing thereof
Townsbury v. The Iowa M. & N. P. K. Co., to the owner, his agent or trustee. Any other
June term 1878; 12 West. Jur., 694.
than the written notice y rescribad by the statute
To entitle a sub-contractor, or a party furnish will not avail. Townsbury v. The I. M. & N.
ing a sub-contractor with materials, to a lien P. B. Co., 49 Iowa, 255.
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as if filed within the thirty days; b u t shall be enforced against t h e
property or upon the bond, if given by the owner only to the extent
of tne balance due from the owner t o the contractor at the time of
t h e service of such notice upon the owner, his agent or trustee. B u t
if in such case the bond is given by the contractor or person contract
i n g with the sub-Contractor filing the claim f o r a lien, such bond shall
be enforced to the f u l l extent of the amount found due the sub-con
tractor.
SEC. 9. The mechanic's lien provided f o r by this statute shall take
priority as follows:
First. As between persons claiming mechanics' liens upon t h e
same property, according to the order of t h e filing of the statements
and accounts therefor.
Second. They shall take priority t o all garnishments upon t h e
person of the owner f o r the contract debt, made prior or subsequent
t o the commencement of the furnishing of the material or perform
ance of the labor, without regard to the date of filing the claim f o r
mechanics' lien.
Third. They shall be preferred to all other liens and incumbrances
which may be attached t o or upon such building, erection or other
improvements, or either of them, and t o the land upon which they
are situated, made subsequent to the commencement of said building,
erection or other improvement. Provided, t h a t the rights of purchas
ers, encumbrances [encumbrancers] and other persons, who acquire
interests in good faith for valuable consideration, and without notice
after the expiration of the time f o r filing claims f o r liens as provided
i n section six (6), shall be prior and paramount to the claims of all
contractors or sub-contractors, who have not, a t t h e date such rights
and interests were acquired, filed their claims f o r mechanics' liens.
Fourth. The liens f o r the things aforesaid or the work, including
those f o r additions, repairs and betterments, shall attach t o the build
ings, erections or improvements f o r which they were furnished or
done, in preference to any prior lien or encumbrance or mortgage
upon the land upon which such erection, building or improvement
belongs, or is erected or put. If such material was furnished or labor
performed in the erection or construction of an original and indepen
dent building, erection or other improvement commenced since the
attaching or execution of such prior lien, encumbrance or mortgage,
t h e court may in its discretion order and direct such building, erec
tion or improvement t o be separately sold under execution, and t h e
purchaser may remove the same within such reasonable time as t h e
court may fix. B u t if in the discretion of the court such building
should not be separately sold, the court shall take an account and as
certain the separate values of the land, and the erection, building or
other improvement, and distribute the proceeds of sale so as t o secure
t o the prior mortgage or other lien, priority upon the land, and t o t h e
mechanics' lien, priority upon the building, erection, or other im
provement. If the material furnished or labor performed was f o r
addition to, repairs of, or betterments upon buildings, erections or
other improvements, the court shall take an account of t h e values
before such materia] was furnished or labor performed, and the en
hanced value caused by such addition, repairs or betterments and upon
the sale of the premises, distribute the proceeds of sale so as t o secure
to the prior mortgage or lien priority upon the land and improve
ments as they existed prior to the attaching of the mechanics' lien,
37
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and t o t h e mechanics' l i e n priority u p o n t h e enhanced v a l u e caused
b y s u c h additions, repairs o r betterments. I n case t h e premises d o
n o t sell f o r more t h a n sufficient t o p a y off t h e prior m o r t g a g e o r o t h e r
lien, t h e proceeds shall b e applied o n t h e prior m o r t g a g e o r other liens. m
SEC. 2136 (10). E v e r y person f o r w h o s e immediate u s e o r benefit
a n y building, erection, o r o t h e r i mp ro v emen t i s made, h a v i n g t h e
capacity t o contract, i n c l u d i n g guardians o f minors, o r o t h e r persons
shall be included i n t h e w o r d " o w n e r " thereof."
SEC. 2137 (11). A l l persons f u r n i s h i n g t h i n g s o r d o i n g w o r k p r o 
vided f o r b y t h i s act s h a l l b e considered sub-contractors, except s u c h
as h a v e therefor contracts directly w i t h t h e owner, proprietor, h i s
a g e n t o r trustee. 0
SEC. 2138 (12). A n y person h a v i n g filed a c l a i m f o r a l i e n b y virtue
of t h i s chapter, m a y a t o n c e b r i n g suit t o enforce t h e same, o r u p o n
a n y b o n d g i v e n i n lieu thereof, i n t h e district o r circuit court of t h e
c o u n t y wherein t h e property i s situated.

m
A mechanic's lien will have priority on the which the lien should have been filed, it was
building over the lien of a vendor for the pur held, that the purchaser at such sale took the
chase money of the land. Stockwell v. Carpen road discharged of the mechanic's lien. Bear
v. The B., C. R. <fc M. R'y Co., June term,
ter, 27 Iowa, 119.
It was held in Getchell <£• Tichnor v. Allen, 1878; West. Jur., vol. 12, 551; 48 Iowa, 619.
A mechanic's lien upon a railroad for the con
34 Iowa, 559, under the law as it then stood,
that a mechanic's lien for work or materials struction of a new bridge and abutment in place
furnished in making additions or repairs to a of an old one, is not a paramount lien to a mort
building, is not entitled to a prior lien on the gage upon the road previous to the erection of
building, over a prior mortgage of the premises, the new bridge. Id.
but that it will have priority as to an independ
The lien of a mechanic forrepairs upon a com
ent structure on the land.
pleted railway is not paramount and superior to
In Neilson v. The Iowa Eastern R'y Co., 44 the lien of a mortgage executed after the com
Id., 71, it was held that a mechanic's lien at mencement and before the completion of the
taches from the commencement of the building road. Id. Nor will the lien of the mechanic
or improvement, and takes precedence over a upon, the particular work performed by him
mortgage executed after that time, although the take precedence of such mortgage, when the
particular work or material for which the Tien is improvements he has made constitute an inte
claimed, was not done or promised until after gral part of the road. Id.
the making and recording of the mortgage.
[This case was decided upon the law as it
The party who furnishes materials or machin
prior to the taking eflect of chapter 100
ery for a building-, by the filing of his statement stood
and claim for a hen acquires one upon the en Laws of 1876.]
Where a mechanic's lien, which misdescribed
tire íifccucture, and what he furnishes becomes in
turn subject to all liens of his fellow-mechanic's what was intended to be covered thereby, had
which attached earlier. Equitable Life Ins. been foreclosed, it was held that the lien did not
Co. v. Slye et al., 45 Id., 615. I t was also held become merged in the judgment so that another
in this case that a mechanic's lien for materials lien, correctly describing the property, might not
furnished for the improvement or enlargement be filed. Gray & Stevenson v. Dunham et al., 50
of a building does not take priority over an ex Id., 170.
n
isting mortgage, and this rule prevails even
A person in possession of real property un
though the building be changed so that very lit der a contract or bond for a deed thereto is
tle of the original structure remains. Following deemed an " o w n e r " within the meaning of
Getchell & Tichnor v. Allen, 34 Iowa, 559. the statute. Stockwell v. Carpenter, 27 Iowa,
[This case was decided upon the law as it stood 119; Monroe v. West, 12 Id., 119.
prior to the taking effect of the act of 1876, now 0
in' force.]
I t was held under the law of the revision
A mechanic's lien will have priority of a mort that a laborer employed by a sub-contractor for
gage executed and recorded within ninety days building a railroad cannot enforce a lien upon
from the date of the last item. Lamb S Son v. the road for the amount due him, if the con
Hanneman, 40 Id., 41; Evans v. Gripp, 35 Id., tractor has fully paid the sub-contractor the
371.
amount due under his contract, though the rail
Where a mechanic's lien was not filed against road company is indebted to the contractor in a
a railroad until two years and two months after sum exceeding the amount of the claim of the
the materials were furnished; and a sale of the laborer against the sub-contractor. Utter v.
road was made after the ninety days within Crane et al., 37.Iowa, 631.
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SEC. 2139 (13). Upon the written demand of the owner, his agent
or contractor, served on the person claiming the lien requiring him to
commence suit to enforce such lien, such' suit shall be commenced.in
thirty days thereafter, or the lien shall be forfeited. The mechanic's
liens are assignable, and shall follow the assignment of the debt; and
where such lien is for personal services, the same shall be exempt
from execution, as now provided for such services.
SEC. 2 1 4 0 (14). The clerk of the district court shall indorse upon
every account or statement the date of its filing, and make the
abstract thereof in a book by him to be kept for that purpose, and
properly indexed, containing the date of its filing, the name of the
person filing the lien, the amount of the lien, the name of the person
against whom the lien is filed, and a description of the property to be
charged with the same.
SEC. 2141 (15). Whenever a lien has been claimed by filing the
same in the clerk's office, and is afterwards paid, the creditor shall
acknowledge satisfaction thereof upon the proper book in such office,
or otherwise, in writing; and if he neglect to do so for ten days after
the demand, he shall forfeit and pay twenty-five dollars to the owner
or contractor and be liable to any person injured, to the extent of his
injury.
Approved, March 15, 1876.

suit SHALL B
E
forfeited,
Assignable,

Dutyofoierk.

ACKNOWIEDGfor failure,

(Chapter 8, of title 14 of the code, embracing sections 2129, 2130,
2131, 2132, 2183, 2134, 2135, 2136, 2137, 2138, 2139, 2140, 2141, 2142,

2143, 2144, 2145, and 2146, repealed, and substituted by chapter 100,
laws of 1876, which is above inserted as chapter 8 of the code afore
said.)

• CHAPTER 9.
V
OF LIMITED PARTNERSHIP.

SECTION 2147. Limited partnerships for the transaction of any Authorized,
lawful business within the state, may be formed by two or more per- K-1187*sons, upon the terms, with the rights and powers, and subject to the C h ' 1 2 8 ' 9 a ' A "
conditions and liabilities herein described.
SEC. 2148. Such partnerships may consist of one or more persons General a n d
who shall be called general partners, and who shall be responsible as special partners,
general partners; and of one or more persons who shall contribute in B-§1875*
actual cash a specific sum as capital who shall be called special part
ners, and shall not be liable for the debts of the partnership beyond
the funds so contributed.
SEC. 2149. The general partners only shall be authorized to transact pO W er of generbusiness and sign for the partnership, and bind the same.
RTIOT™8"
SEC. 2150. The persons desirous of forming such partnership, Certifloat'e
shall make and severally sign a certificate, which shall contain:
signed: what it
1. The name or firm under which such partnership is to be con- S,a| is??.4*"1'
ducted;
2. The general nature of the business intended to be transacted;
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3. The names of all general and special partners interested therein,
distinguishing which are general and which are special partners, and
their respective places of residence;
4. The amount of capital which each special partner shall have
contributed to the common stock;
5. The period at which the partnership is to commence, and the
period at which it will terminate.
SEC. 2151. The certificate shall be acknowledged by the several
persons signing the same, before some one authorized to administer
oaths and take acknowledgment of deeds.
SEC. 2152. The certificate so acknowledged shall be filed in the
office of the clerk ,of the district court of the county in which the
principal place of business of the partnership is situated, and shall be
recorded by him i n a book to be kept for that purpose. If the part
nership shall have places of business situated in different counties, a
transcript of the certificate, and of the acknowledgment thereof duly
certified by the clerk in whose office it shall be filed, shall be filed and
recorded in like manner in the office of the clerk of the district court
of every such county.
SEC. 2153. A t the time of filing the original certificate, an affidavit
of one or more of the general partners shall be attached thereto,
stating that the sums specified in the certificate to have been con
tributed by each of the special partners, had been actually and in
good faith paid in cash.
SEC. 2154. If any false statement be made in such certificate or
affidavit, all the persons interested in such partnership shall be liable
for all the engagements thereof as general partners.
SEC. 2155. When the certificate and affidavit is filed, there shall
be published forthwith, for six weeks, in two newspapers published in
the senatorial district in which the business is carried on, to be desig
nated by the clerk of the district court of the county where the cer
tificate and affidavit is filed; and if such publication is not made the
partnership shall be deemed general.
SEC. 2156. Affidavits of the publication of such notice by the
printers of the newspapers in which the same shall be published, may
be filed with the clerk of the district court directing the same, and
shall be evidence of the facts therein contained.
SEC. 2157. Every renewal of such partnership beyond the time
originally fixed, shall be certified, acknowledged and recorded, and an
affidavit of a general partner be made and filed, and notice be given in
the manner herein required for its original formation, and every such
partnership which shall be otherwise renewed or continued, shall be
deemed a general partnership.
SEC. 2158. Every alteration which shall be made in the names of
the partners, in the nature of the business, or in the capital or shares,
or in any other matter specified in the certificate, shall be deemed a
dissolution of the partnership, and every such partnership which shall
in any manner be carried on after any such alteration has been made,
shall be deemed a general partnership according to the provisions of
the last section.
SEC. 2159. The business of the partnership shall be conducted under
a firm, in w"hich the names of the general partners only shall be
inserted, without the addition of the word "company" or any other
general term, and if the name of any special partner shall be used in
such firm, with his privity, he shall be deemed a general partner.

C H A P . 9.]

LIMITED PARTNERSHIP.

581

SEC. 2160. Suits in relation to the business of the partnership, may S u i t s against.
be brought and conducted by and against the general partners in the B . § 1887.
same manner as if there were no special partners.
SEC. 2161. N o part of the sum which any special partner shall Capital contrib
have contributed to the capital stock shall be withdrawn by him, or up at er dt nbeyr special
not
paid or transferred to him in the shape of dividends, profits, or other withdrawn.
E . § 1888.
wise, at any time during the continuance of the partnership; but any
partner may annually receive lawful interest on the sum so contribu
ted by him, if the payment of such interest shall not reduce the orig
inal amount of such capital, and if, after the payment of such interest,
any profits shall remain to be divided, he may also receive his portion
of such profits.
SEC. 2162. If it shall appear that, by the payment of interests or Capital of r e 
profits to any special partner, the original capital has been reduced, Bstored.
. § 1889.
the partner receiving the same shall be bound to restore the amount
necessary to make good his share of capital, with interest.
SEC. 2163. A special partner may, from time to time, examine into Special p a r t n e r
ay examine
the state and progress of the partnership concerns, and may advise as m
a n d advise a s t o
to their management, but he shall not transact any business on account b u s i n e s s .
of the partnership, nor be employed for that purpose as agent, attor B . § 1890.
ney or otherwise. If he shall interfere, contrary to these provisions,
he shall be deemed a general partner.
SEC. 2164. The general partners shall be liable to account to each Accounting.
B . § 1891.
other, and to the special partners.
SEC. 2165. Every partner who shall be guilty of any fraud in the P e n a l t y f o r
.
affairs of the partnership, shall be liable, civilly, to the party injured fBr .a u§d1892.
to the extent of his damage, and shall also be liable to an indictment
for a misdemeanor, punishable by fine or imprisonment, or both, in
the discretion of the court by which he shall be tried.
SEC. 2166. Every sale, assignment, or transfer of any of the prop C a n n o t assign
erty or effects of such partnership, made by such partnership when iot ro pr sr.e f e r cred
insolvent or in contemplation of insolvency, or after, or in contem B . § 1898.
plation of the insolvency, of any partner, with the intent of giving a
preference to any creditor of such partnership or insolvent partner,
over other creditors of such partnership, and every judgment confessed,
lien created, or security given by such partnership, under the like
circumstances, and with the like intent, shall be void, as against the
creditors of such partnership.
SEC. 2167. Every such sale, assignment, or. transfer of any of the S a m e .
property or effects of a general or special partner, made by such gen B . 11894.
eral or special partner, when insolvent or in contemplation of insol
vency or after, or in contemplation of the insolvency of the part
nership, with the intent of giving to any creditor of his own, or of
the partnership, a preference over creditors of the partnership, and
every judgment confessed, lien created, or security given by any such
partner under the like circumstances and with the like intent shall
be void, as against the creditors of the partnership.
SEC. 2168. Every special partner who shall violate any provisions Liability of
partners.
of the two last preceding sections, or who shall concur in or assent Bspecial
. 11895.
to any such violation by the partnership, ot by any individual partner,
shall be liable as a general partner.
SEC. 2169. I n case of the insolvency or bankruptcy of the partner Claims of spe
partners
ship, no special partner shall, under any circumstances, be allowed t o cial
postponed.
claim as a creditor, until the claims of all the other creditors of the B . § 1896.
partnership shall be satisfied.
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S B O . 2 1 7 0 . N o dissolution of such partnership by the acts of the
parties, shall take place previous to the time specified in the certificate
of its formation, or in the certificate of its renewal, until a notice of
such dissolution shall have been filed and recorded in the office of the
clerk of the district court in which the original certificate was recorded,
and published once in each week for four weeks, in a newspaper printed
in each of the counties where the partnership may have places of
business.

CHAPTER 10.
O F WAREHOUSEMEN A N D CABBIEBS.

C h . 120,10 G . A .
W h o receipts :
effect o f .

Not Issued u n less p r o p e r t y i s
in store.
C h . 84, § 1, 9 G .
A.
Subject t o order
cf h o l d e r .
Same, $ 2.

F i r s t canceled
before second
receipt c a n
issue.
Same, § 3.
Property cannot
b e sold o r e n 
cumbered.
S a m e , § 4.

Penalty.
S a m e , § 6.

SECTION2 1 7 1 .
All warehouse receipts, certificates, or other evi
dences of the deposit of property, issued by any warehouseman,, wharf
inger, or other person engaged in storing property for others, shall be,
in the hands of the holder thereof, presumptive evidence of title to
said property both in law and equity.
SEC. 2172. N o warehouseman, wharfinger, or other person shall
issue any receipt or other voucher for any personal property to any
person unless such property is in store and under his control at the
time of issuing the receipt or other voucher.
SEC. 2173. Such property shall remain in store until otherwise
ordered by the holder of the receipt or voucher, subject only to the
condition thereof, and the contract between the parties as to the time
of its remaining in store.
SEC. 2174. No such person shall issue any second receipt or
voucher for any such property while any former receipt or voucherfor
the same property, or any part thereof, is outstanding and uncan
celed.
SEC. 2175. N o such person shall sell or encumber, ship, transfer,
or in any manner remove beyond his immediate control, any personal
property for which a receipt or voucher has been given as aforesaid
without the written consent of the person holding the same, except to
enforce his lien thereon for storage and warehouse charges, as provided
for in this chapter.
SEC. 2176. Every person aggrieved by the violation of any of the
four sections next preceding, may have and maintain an action at law
against the person violating any of the provisions of said sections, be
fore any court of competent jurisdiction, and shall not only recover
actual damages, but shall be entitled to exemplary damages which he
may have sustained by reason of any such violation, whether such per
son shall have been convicted under a criminal charge for the same or
not.
UNCLAIMED PROPERTY—SALE.

Lien f o r
charges.
C h . 178, § 1, 13
G. A.

SEC. 2177. Personal property transported by, or stored or left with
any warehouseman, forwarding and commission merchant, or other
depository, express company, or carriers, shall be subject to a lien for
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the just and lawful charges on the same, and for the transportation,
advances, and storage thereof."
SEC. 2178. If any such property shall for six months remain in the PROCEEDINGS
possession, unclaimed, of any of the persons named in the preceding have remained
section, with the just and legal charges unpaid thereon, the person unclaimed for
having the same in charge or possession shall first give notice to the same™:?8'
owner or consignee, if his whereabouts is known, and if not known,
shall go before the nearest justice of the peace and make affidavit, stat
ing the time.and place where such property was received, the marks
or brands by which the same is designated, if any, and, if not, then
such other description as may best answer the purpose of indicating
what the property is, and shall also state the probable value of the
same, and to whom consigned; also the charges paid thereon, accom
panied by the original receipt for such charges and by the bill of lad
ing, also the other charges, if any, due and unpaid, and whether the
whereabouts of the owner or consignee of such goods is known to the
affiant, and if so, whether notice was first given to him as hereinbe
fore provided; which affidavit shall be filed by the said justice of the
peace in his office, for the inspection of anyone interested in the same,
and he shall also enter in his estray book a statement of the contents
of the affidavit, and time and place where and by whom the same was
made.
SEC. 2179. If such property still remain unclaimed, and the charges S a i e:adTer .
are not paid thereon, then the person in possession of the same, either tisementof:
by himself or his agent, where the probable value does not exceed ceedings.
one hundred dollars, shall advertise the same for sale for the per- same, §3.
iod of fourteen days, by posting five notices in five of the most
public places in the city or locality where said property is held,
giving such description as will indicate what is to be sold; but
when the goods exceed the probable value of one hundred dol
lars, then the length of notice shall be four weeks, and, in addi
tion to the five notices posted, there shall be a publication of the
notice of sale for the same length of time in some newspaper of
eneral circulation in the locality where the property is held, if there
e one, and if not, then in the next nearest newspaper published in
that neighborhood, at the end of which period, if the property is still
unclaimed, or charges unpaid, the agent or party in charge shall sell
ths same at public auction, between the hours of ten o'clock A. M. and
four o'clock p. M., for the highest price the same will bring in cash,
which sale may be continued from day today by public announcement
to that effect at the time of adjournment until all the property is sold,
and from the proceeds of such sale, the said party who held the same
shall take and appropriate a sufficient sum to pay all charges thereon,
and all costs and expenses of sale; the cost of advertising to be no more
than in the case of a constable or sheriff's sale, and the same to be
conducted in a similar manner.
SEC. 2180. Fruit, fresh fish, oysters, game, and other perishable PERISHABLE
property, shall be retained twenty-four hours, and if not claimed within | ^ e . r ^ ¿ ^ h e
that time and charges paid, after the proper affidavit is made as re- and how sold,
quired by section twenty-one hundred and seventy-eight of this chap- Same>s *•
ter, may be sold either at public or private sale, in the discretion of the

f

* A livery stable keeeper has no lieu at com- is such lien conferred by Section 2177 of the
mon law for care and feeding, upon a horse Code. McDonald & Co. v. Bennett, 45 Iowa,
delivered to him for such care and keeping, in 456. See Chapter 25, laws of 1830, 585.
the absence of a special contract therefor. Nor
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party holding the property, for the highest price that the same will
bring, and the proceeds of the sale disposed of as above provided. But
in both cases, if the owner or consignee of said unclaimed property
shall reside in the saine city, town or locality in which the same shall
be, and shall be known to the agent or party having the same in
charge, then personal notice shall be given to said owner or consignee,
in writing, that said goods are held subject to his order, on payment
of charges, and that unless he pays said charges, and removes the prop
erty, the same will be sold as provided by law.
DISPOSITION OF PROCEEDS.
Surplus over
charges to be
deposited in
county treasury.
Same) § 5.

Duty of treas
urer.

Same, § 6.

SEO.2181. After the charges due and unpaid on the property, and
the expenses and costs of sale have been taken out of the proceeds,
the excess in the hands of the agent or person who was in charge
thereof, shall be by him forthwith deposited with the county treasurer
of the county where the goods were sold, subject to the order of the
owner, said ownership being properly authenticated under oath, and
such person shall take from such treasurer a receipt for such money,
and deposit the same with the county auditor. He shall also file with
the county treasurer a schedule of the property, with the name of the
consignee or owner, if known, of each piece of property sold, the sum
realized from the sale of each separate package, describing the same,
together with a copy of the advertisement as hereinbefore provided,
and a full statement of the receipts of the sale, and the amount dis
bursed to pay charges, costs, and expenses of sale, all of which shall
be under the oath of the party or his agent, which schedule, state
ment, oath, and advertisement shall all be filed and preserved in
the treasurer's office, for the inspection of any one interested in the
same.
SEC. 2182. Should the owner of the property sold not make a de
mand upon the county treasurer for any money that may be in the
treasury to his credit, according to the provisions of this chapter, the
sum so unclaimed shall be accounted for by the county treasurer, and
placed to the credit of the county in the next subsequent settlement
made by the treasurer with the county; and should-the money, or any
part thereof, remain unclaimed during the period of one year, it shall
then be paid into the school fund, to be distributed as other funds may
be by law, which may be raised by tax on other property of the county.
But nothing herein contained shall be a bar to any legal claimant from
prosecuting and proving his claim for such money at any time within
ten years, and, the claim being within that period prosecuted and
proved, it shall be paid out of the county treasury in which it was
originally placed without interest.
COMMON CARRIERS—LIABILITY.

For damages
caused to bag
gage.
Ch. 165,13 G. A.

SEC. 2183. The proprietors of all omnibuses, transfer companies,
or other common carriers, doing business -vyithin the limits of this
state, and their agents, shall be liable for damages occasioned t o bag
gage or other property belonging to travelers, through careless or
negligent handling while in possession of said companies or carriers.
And in addition to the damages recoverable therefor, the parties recoving the same shall also be entitled to an allowance of not less than
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five dollars for every day's detention caused thereby or by a suit
brought to recover the same. a
SEC. 2184. N o contract, receipt, rule, or regulation shall exempt
any corporation or person engaged in transporting persons for hire
from the liability of a common carrier, or carrier of passengers, which
would exist had no contract, receipt, rule, or regulation been made
and entered into.r

C a n n o t limit
liability*
C h . 113,11 <*. A .

(CHAPTER 2 5 , LAWS OF 1880.)
TO PROTECT KEEPERS OF LIVERY STABLES.

to protect keepers of livery and feed stables, and herders and
feeders of stock, and to give them a lien.

A N ACT

SECTION 1 . Be it enacted by the General Assembly of the State of
Iowa, That keepers of livery and feed stables, herders, and feeders, and
keepers of stock for hire, shall have a lien on all stock and property
coming into their hands as such, for their proper charges, and f o r the
expense of keeping when the same have been received from the owner,
or from any person: Provided, however, this lien shall be subject to all
prior liens of record.
SEC. 2. The owner or claimant of the property may release the
lien, and shall be entitled to the possession of the property on tender
ing to the person claiming the lien a good and sufficient bond, signed
by two sureties, residents of the county, who shall justify, the penalty
in the bond being at least three times the amount of the lien claimed,
and conditioned to pay any judgment the person claiming the lien
shall obtain, for which the property was liable under the lien.
Approved, March 1 0 , 1 8 8 0 .
i This section does not authorize a recovery
against a railroad company by a traveler for
delay caused by the mere detention of baggage,
but only for such delay as results from damage
to the baggage on institution of suit to recover
the same. Anderson v. Toledo N. & W. By.
Co., 32 Iowa, 86.

Tiue.

H a v e a lien o n
stock f o r p r o p e r
char ges a n d
expenses of
keeping*
Subjectt o prior
liens*
Release t h e
property o n re
ceiving b o n d .
Penalty of b o n d .

1
Where in a contract for the transportation of
cattle by railroad from the city of Clinton, Iowa,
to Chicago, Illinois, there was an express stipu
lation restricting the liability of the company
as common carriers, the stipulation w a s neld
void under this section of the statute. McDaniel v. The C. & N. W. B'y Co., 24 Iowa, 412.
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TITLE X V .
O F T H E DOMESTIC RELATIONS.

C H A P T E R 1.
OF MARRIAGE.

SECTION 2185. Marriage is a civil contract, requiring the consent
of parties capable of entering into other contracts except as herein
otherwise declared.
SEC. 2186. A marriage between a male person of sixteen and a
Between what
ages valid.
female
of fourteen years of age is valid, but if either party has not
R . § 2516»
attained the age thus fixed, the marriage is a nullity or not at the
option of such party made known at any time before he or she is six
months older than the age thus fixed.
SEC. 2187. Previous to any marriage within this state, a license for
License.
R. § 2517.
that purpose must be obtained from the clerk of the circuit court of
the county wherein the marriage is to be solemnized, agreeable to the
provisions of this chapter.
SEC. 2188. Such license must not in any case be granted where
Same.
R. § 2518.
either party is under the age necessary to render the marriage abso
lutely valid, nor shall it be granted where either party is a minor
without the previous consent of the parent or guardian of such minor,
nor where the condition of either party is such as to disqualify him
for making any other civil contract.
SEC. 2189. Unless such clerk is acquainted with the age and con
Proof of age
required.
dition
of the parties for the marriage of whom the license is applied
B . 12519.
for, he must take the testimony of competent and disinterested wit
nesses on the subject.
cierk t o make
SEC. 2 1 9 0 . He must cause due entry of the application for the
000 1
R.Vasao' " ' issuing of a license to be made in a book to be procured and kept for
that purpose, stating that he was acquainted with the parties and
knew them to be of competent age and condition, or that the requisite
proof of such fact was made to him by one or more witnesses, stating
their names, which book shall constitute a part of the records of his
office.
CONSENT of
SEC. 2191. If either party is a minor, the consent of the parent or
hmreqSred?rd" guardian must be filed in the clerk's office after being acknowledged
K. $ mm.
by the said parent or guardian, or proved to be genuine, and a mem
orandum of such facts must also be entered in said book.
PENALTY.
SEC. 2192. If the clerk of the circuit court grants a license conH. $ 2622.
trary to the provisions of the preceding sections, he is guilty of a mis
demeanor, and if a marriage is solemnized without such license being
procured, the parties so married, and all persons aiding in such mar
riage, are likewise guilty of a misdemeanor.
who M
A
Y soi- SEC. 2193. Marriages must be solemnized either:
K?§ 2624.
1- By a justice of the peace or mayor of the city wherein the mar
riage takes place;

A contract.
R. § 2515.
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2. B y some judge of t h e supreme, district, or circuit court of this
state;
3. B y some officiating minister of t h e gospel, ordained or licensed
according to the usages of his denomination.
SEC. 2194. • A f t e r the marriage has been solemnized, t h e officiating Certificate o f .
minister or magistrate shall, on request, give each of t h e parties a R. S 2525.
certificate thereof.
SEC. 2195. Marriages solemnized with t h e consent of parties i n Penalty.
a n y other manner t h a n is herein prescribed, are valid; b u t t h e parties R . § 2526.
themselves, and all other persons aiding or abetting, shall forfeit t o
t h e school f u n d the sum of fifty dollars each.a
SEC. 2196. The person solemnizing marriage shall forfeit a like R e t u r n : penalty
f o r n o t making.
amount, unless within ninety days after t h e ceremony h e make R . § 2627.
r e t u r n thereof to the clerk of t h e circuit court.
SEC. 2197. The clerk of t h e circuit court shall keep a register con Register of
taining t h e names of the parties, t h e date of t h e marriage, and t h e Rmarriage.
. § 2528.
name of t h e person by whom the marriage was solemnized, which, or
a certified transcript therefrom, is receivable in all courts and places
as evidence of t h e marriage and t h e date thereof.b
SEC. 2198. T h e provisions of this chapter, so f a r as they relate t o W h e n n o t appli
procuring licenses and t o the solemnizing of marriages, are n o t appli cable.
C h . 191, 12 G. A .
cable t o members of any particular denomination having, as such, any
peculiar mode of entering t h e marriage relation.
SEC. 2199. B u t where any mode is t h u s pursued which dispenses H u s b a n d r e 
for
with the services of a clergyman or magistrate, t h e husband is respon sponsible
return.
R . § 2530.
sible f o r the return directed t o be made t o t h e clerk, and is liable t o
t h e above named penalty if t h e return is n o t made.
SEC. 2200. Illegitimate childen become legitimate b y t h e subse Illegitimates.
R . S 2531.
quent marriage of their parents.
SEC. 2201. Marriages between persons whose marriage is prohib W h e n v o i d .
ited b y law, or who have a husband or wife living, are void; b u t
,if t h e parties live and cohabit together a f t e r t h e death of t h e former
husband or wife, such marriage shall be deemed valid. 0
• N o form of marriage i s necessary. Any
mutual agreement between the parties, to be
husband and wife in presentí, followed by cohab
itation, constitutes a valid and binding marriage,
i f the parties are under no legal disabilities to
make a contract of marriage. Blanchard v.
Lambert, 48 Iowa, 228. T o the same effect are
The State v. Williams, 20 Id., 98; The State v.
Wilson, 22 Id., 364, and Kilbum v. Mullen,
Id.. 498.
Where husband and wife separate, and the
former lives and cohabits for years with a woman
whom h e claims, and is reputed, to be his wife,
the law presumes a divorce from the former
wife, and she may legally marry again. Id.
If the marriage was originally void, a subse
quent marriage will be presumed, if the parties
continue to cohabit together after the removal
of the legal impediment. Id.
T h e marriage of persons, without having ob
tained a license, i s to b e dealt with as a misde

meanor, and in no other manner.
State, 4 Id., 449.

White v. The

b
The marriage register required to b e kept b y
the clerk, is sufficient evidence to establish a
marriage without other evidence showing that
the person who officiated was authorized to
solemnize marriages. Verholfv. VanHouwenlenijen, 21 Iowa, 429; The State v. Schaunhurst,
34 Id., 547.
Record evidence, however, is not indispensable
to prove a marriage, and the fact may be estab
lished 'by witnesses having knowledge thereof.
Kilbum v. Mullen, 22 Id., 498; The State v.
Wilson, Id., 364; The State v. Williams, 2 0
Id., 98.
" A marriage void ab initio, for the reason
that one of the parties had a lawful husband or
wife living, confers no right upon either i n t h e
property of the other. Carpenter v. Smith, 2 4
Iowa, 200.
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C H A P T E R 2.
OP H U S B A N D A N D WIFE.
SECTION 2 2 0 2 .
A marrried w o m a n m a y o w n i n h e r o w n ri g ht ,
real and personal property acquired b y descent, g i f t , o r purchase, and
property.
manage, sell, convey, a n d devise t h e same b y w i l l , t o t h e s a m e e x t e n t
and i n t h e same m a n n e r t h a t t h e h u s b a n d c a n property b e l o n g i n g t o
him. d
property of
SEC. 2 2 0 3 . W h e n property i s o w n e d b y either h u s b a n d or w i f e ,
feo^of"contract t h e other has n o interest t h e r e i n w h i c h c a n b e t h e subject o f contract
between them, b e t w e e n t h e m , o r s u c h interest as w i l l m a k e t h e same liable f o r t h e
contracts or liabilities o f either t h e husband o r w i f e w h o i s n o t t h e
e
o w n e r o f t h e property, e x c e p t as provided i n t h i s c h a p t e r .
BIGHTS ADD HASEC. 2 2 0 4 . S h o u l d e i t h e r t h e husband o r w i f e o b t a i n possession o r
property^ame c o n t r o l of property b e l o n g i n g t o t h e other, either before o r a f t e r maras other perriage, t h e o w n e r o f t h e property m a y m a i n t a i n a n a c t i o n therefor, o r
sons.
0f r a n y r i g h t g r o w i n g o u t o f t h e same, i n t h e same m a n n e r a n d e x t e n t
as i f t h e y were unmarried.
Husband not
SEC. 2 2 0 5 . F o r all civil injuries c o m m i t t e d b y a married w o m a n ,
üíjurieg1 c i v U damages m a y b e recovered f r o m h e r alone, and h e r husband shall n o t be
responsible therefor e x c e p t i n cases w h e r e h e w o u l d be j o i n t l y respon
sible w i t h h e r i f t h e marriage did n o t exist.
conveyances to
SEC. 2206. A conveyance, transfer, o r lien, executed b y either h u s each other valid. ^ando r w i f e t o o r i n f a v o r o f t h e other, shall b e valied t o t h e same
e x t e n t as b e t w e e n other persons.'
Abandonment
SEC. 2 2 0 7 . I n case t h e h u s b a n d o r w i f e abandons t h e other and
erteimarbesoid ^ e a v e s t h e state, and i s absent therefrom f o r o n e year w i t h o u t providt o payTebts! 0 i n g f o r t h e maintenance a n d support o f h i s o r h e r f a m i l y , o r i s c o n 
fined i n jail o r t h e penitentiary f o r t h e period o f o n e y ea r o r upward,
Married women

SsposI of""1

d
By the laws of Iowa the wife has similar
property rights, and is chargable with similar
obligations, with her husband under like circum
stances, and coverture is no defence against the
enforcement of the rights of third persons grow
ing out of her contracts. Spafford v. Warren,
47 Iowa, 47.
The husband is the head of the family within
the meaning of the exemption laws. Exempt
property belonging to the wife before her mar
riage, and used for the family support, is not
exempt from execution levied under a judgment
against her. Van Doran v. Marden, 48 Id., 186.
• Under the Code the separate property of the
wife cannot be taken for the debts of the husband,
even though i t be reduced to the possession of
the husband, and the creditor have no notice of
t h e wife's interest therein. Schmidt v. Holtz,
44 Iowa', 446.
A judgment creditor of the husband has no
lien upon the wife's land for improvements
made by the husband thereon. Nor can the
same be subjected to the payment of the credi
tor's claim to the extent of such improvements.
Corning v. Fowler, 24 Id., 584.
Under Section 2506 of the Revision, a married

woman was held liable on her covenants in a
deed for her own land. Richmond ». Tibbies,
26 Id., 474.
Under Chapter 126 of the laws of 1870, it
was held that the husband had no common or
joint interest in a right of action, accruing to
the wife on account of a tort committed against
her, and that he could not be joined with her in
the action. Musselman v. Gallagher, 32 Id.,
883.
A wife may in good faith loan to her husband
money possessed by her in her own right, and
take security therefor upon land, which will be
a valid lien upon the same, even though the
transaction is not witnessed by any writings.
Doyle ». McGuire, 38 Id., 410.
Ánd where she takes his promissory note for
such loan, without security she stands on an equal
footing with other creditors in case of his insol
vency. In re Alexander, 37 Id., 454.
f
Prior to the Code it was held, that a con
tract between husband and wife, which was
supported by a sufficient consideration and not
tainted with fraud, was valid between the par
ties and against subsequent creditors of the
husband. Wright v. Wright, 16 Iowa, 496.
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t h e district or circuit court of the county where t h e husband or wife so
abandoned or n o t confined resides, may, on application by petition set
t i n g f o r t h fully t h e facts, authorize him or her t o manage, control,
sell, and encumber the property of t h e husband or wife f o r t h e sup
port and maintenance of t h e family, and f o r t h e purpose of paying
debts. Notice of such proceedings shall be given as i n ordinary ac
tions, and anything done under or by virtue of t h e order or decree of
t h e court, shall be valid t o the same extent as [ i f ] t h e same was done by
t h e party owning the property.
SEC. 2208. All contracts, sales, or encumbrances made b y either
t h e husband or wife by virtue of t h e power contemplated i n t h e pre
ceding section, shall be binding on both, and, during such absence or
confinement, t h e person acting under such power may sue and be sued
thereon, and f o r all acts done t h e property of both shall be liable and
execution may be levied or attachment issued accordingly. N o suit or
proceeding shall abate or be i n anywise affected by t h e return or re
lease of t h e person confined, but h e or she m a y be permitted t o prose
cute or defend jointly with t h e other.
SEC. 2209. T h e husband or wife affected b y t h e proceedings con
templated i n t h e two preceding sections, may have the order or decree
of the court set aside or annulled by filing a petition therefor, and
serving a notice on t h e person i n whose favor t h e same was granted as
i n ordinary actions. B u t t h e setting aside of such decree or order
shall i n nowise affect any act done thereunder.
SEC. 2210. A husband or wife may constitute t h e other his or h e r
attorney i n fact t o control and dispose of his or her property f o r their
mutual benefit, and may revoke t h e same t o t h e same extent and m a n 
ner as other persons.®
SEC. 2211. A wife may receive the wages of h e r personal labor and
maintain a n action therefor i n her own name, and hold t h e same i n
her own r i g h t : and she may prosecute and defend all actions a t law or
i n equity f o r the preservation and protection of her rights and prop
erty, as if unmarried. h

Contracte a n d
sales b i n d i n g
o n both*

Decree s e t
aside.

Either may
make the other
attorney i n f a c t .

Wages of w i f e :
actions b y .

I n a n action by the wife for damages for a tort
* The husband may act as the agent of t h e
wife, b u t in order to bind her h e must be pre committed against her, she cannot recover for
viously authorized to so act, or she must with loss of time caused by the injury unless she is
express or implied knowledge of his act, subse engaged in the prosecution of a separate, inde
quently ratify i t . McLaren v. Hall et al., 26 pendent business, which thereby suffers detri
ment. Tuttle v. The C., R. I. ¿ P. R. Co., 42
Iowa, 297.
Id., 518.
h
This section authorizes a married woman t o
Nor can she recover for money expended i n
bring actions generally against other parties than procuring medical attendance a n d other expenses
her husband, Dut does not permit either husband growing out of her injury, t h e husband aione
or wife to maintain an action against t h e other having the right of action therefor. Id.
for a tort committed during coverture. Peters
While the wife alone can recover l'or a direct
v. Peters, 42 Iowa, 182.
Under our statutes the husband has no joint injury to herself yet the husband has a right of
interest in a n action for tort committed against action for the consequential injuries to himself
the wife, and cannot be joined therein. Tuttle resulting therefrom. Mewhirter v. Hatten, 42
v. The C„ R. I. <& P. R. Co., 42 Id., 518; Pan- Id., 288.
The " w a g e s of the wife's personal l a b o r "
coast v. Burnell, 32 Id., 394; Musselman v.
for which she may maintain an action in h e r own
Galligher, Id., 383.
The husband may recover damages from a name, are her earnings while i n the employment
hysician for treatment of his wife, by which he of another than her husband, or while engaged
as been subject to expense and deprived of her in an independent occupation of her own. Her
society, but if her death is the result of such husband is entitled to her labor and assistance
treatment, the right of action therefor exists in the discharge of the duties and obligations
only in favor of her administrator. Mowrey v. growing out of the marital relations. Id. See
Chaney, 43 Id., 609; Mewhirter v. Hatten, 42 also Grant v. Greene, 41 Id., 88, cited in notes
to sec. 2212, post.
Id., 288.

E
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n o t liable f o r
debts of t h e
other.
Oh. 126, § 1, 13
G. A.
Contracts of
wife.
Same, § 2.
Property of
both liable.
R . § 2607.

Bights of both
as t o t h e home
stead.
R . § 2514.
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S e c . 2212. N e i t h e r husband n o r w i f e i s liable f o r t h e debts or lia
bilities o f t h e other incurred before marriage, and, e x c e p t as herein
otherwise declared, t h e y are n o t liable f o r t h e separate debts of e a c h
other; n o r are t h e wages, earnings, or property o f either, n o r is t h e rent
or i n c o m e o f s u c h property liable f o r t h e separate debts o f t h e other.1
S e c . 2213. Contracts m a y be made b y a w i f e and liabilities incur
red, and t h e same enforced b y or against h e r t o t h e same e x t e n t and
i n t h e same m a n n e r as i f s h e were unmarried.
S e c . 2214. T h e expenses of t h e f a m i l y and t h e education o f t h e
children, are chargeable u p o n t h e property o f b o t h husband and w i f e ,
or of either o f t h e m , and i n relation thereto t h e y m a y be sued j o i n t l y
o r separately .J
S e c . 2215. N e i t h e r husband n o r w i f e c a n remove t h e other n o r
their children, f r o m their homestead w i t h o u t h i s or her consent, and
i f h e abandons h e r s h e i s entitled t o t h e c u st o d y o f their minor child
ren, unless t h e district or circuit court, u p o n application f o r that p u r 
pose, shall, f o r g o o d cause otherwise, direct. k
INSANITY OF EITHER.

interest of in
conveyed.

B. § woo.

S e c . 2 2 1 6 . W h e r e either t h e husband or w i f e i s insane, and incapable of e x e c u t i n g a deed, and relinquishing or c o n v e y i n g h i s or h e r
r i g h t t o t h e real property o f t h e other, t h e sane person m a y petition

1
It was held, prior to the code, that while a
married woman could not be made personally
liable as surety on a promissory note, yet if she
suffered a personal judgment to be rendered
against her by default on such note, she could
not afterwards avoid the judgment on the ground
of coverture. Wolf v. Van Metre, 23 Iowa,
397; Guthrie r . Howard et ux., 32 Id., 54.
Where the wife had been appointed by the
commissioners of insanity custodian of her in
sane husband, it was held, that she could not
recover compensation for her services in that capacty from his estate. Such a contract is with
out consideration and void. The service being
such as she owed by virtue of the marital rela
tion. Grant v. Greene, 41 Id., 88.
i One who sells an article of family use to the
husband, on his individual credit, may main
tain an action against the wife to subject her
separate property to payment therefor. Smedley v. Felt, 41 Iowa, 588.
The separate property of the wife is liable for
the price of a piano purchased by the husband
for the use of the family. Id. For debts in
curred for family expenses, the husband and
wife are jointly and severally liable, and may be
sued together or either sued alone. Same case,
43 Id., 607.
,
The wife is personally liable with her husband
for family expenses, and a personal judgment
may be rendered against her therefor in a joint
action against both, notwithstanding the hus
band may have been discharged in bankruptcy.
Jones v. Glass etal., 48 Id., 345.
A reaping machine purchased by the husband
and for use on his farm is not a family expense
chargeable on the property of the wife. McCorrnick v. Meuth et ux., 49 Id., 536.

The expenses for the treatment of an insane
wife in a hospital for the insane provided by the
State, are not part of the family expenses, and
the husband is not liable therefor. The County
of Delaware v. McDonald, 46 Id., 170.
Prior to the code of 1873, it was held that the
contingent right of dower of the wife in the
lands of the husband, or his in hers, was not
the subject of barter and sale between them.
And aside from an agreement to separate, it was
not competent for one to convey to the other his
or her dower interest in lands. McKee v. Reyn
olds, 26 Id., 578.
One who advances money to the husband,
which is used for the payment of family ex
penses, cannot claim a lien on the separate prop
erty of the wife therefor, where such advances
were not made a t her request, and there is no
assignment to the plaintiff of the original ac
count for such expenses. Sherman v. King et
ux., 51 Iowa, 182.
k
A court of equity will decree to the wife a
separate support out of property held by the
husband in her right, when it is shown that she
has been deserted without adequate means of
support, or has been forced by the cruel conduct
of her husband to leave liis protection. A
separate support will not be granted when the
separation was not the result of either of these
causes. McMullen v. McMullen, 10 Iowa, 412.
This holding was prior to the law as now found
in the Code.
Where a married man introduces a woman
of profligate habits into his house, and permits
her to remain there as an inmate, the wife will
be justified in withdrawing from his protection,
and he will be bound to provide her with neces
saries. Descelles v. Kadmus, 8 Id., 51,
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the district or circuit court of the county where such petitioner resides,
or of the county where said real estate is situated, setting forth the
facts and praying for an order authorizing the applicant or some other
person to execute a deed of conveyance and thereby relinquish the in
terest of either i n the real property of the other.
SEC. 2217. The petition shall be verified by the oath of the peti
tioner and shall be filed in the office of the clerk of the district or cir
cuit court of the proper county. The court shall appoint some dis
creet person or attorney gwardian for the person alleged to be insane,
who snail ascertain as to the propriety, good faith, and necessity of
the prayer of the petitioner, and who shall have power to resist said
application, and subpoena witnesses, or to take depositions to disprove
the petition and prove the impropriety of granting said petition, which
guardian or attorney shall be allowed by the court a reasonable com
pensation to be paid as the other costs.
SEC. 2218. Upon the hearing of said petition, if the court is satis
fied that the same is made in good faith, and that the petitioner is the
proper person to exercise the power and make the conveyances, and
that such power is necessary and proper, said court shall enter u p a
decree, thereby fully authorizing the execution of all such convey
ances for and in the name of such husband or wife, by such person
as the court may appoint.
SEC. 2219. All deeds executed as provided in the three preceding
sections, shall be valid in law and shall convey the interest of such in
sane person in the real estate so conveyed; provided, said power shall
cease and become void as soon as he or she shall become sane and of
sound mind, and apply to the court to revoke said power, and the same
shall be revoked; but such revocation shall in nowise affect convey
ances previously made.

Proceedings.
E . § 1501.

Same.
R . § 1502.

Same.
B . §1508.

CHAPTER 3.
OF DIVORCE, ANNULLING MARRIAGES, AND ALIMONY.
SECTION 2220. The district or circuit court in the county where JURISDICTION,
either party resides, has jurisdiction of the subject matter of this on. m, is a. A.
chapter. 1
SEC. 2221. Except where the defendant is a resident of this state P e t i t i o n : atateserved by personal service, the petition for divorce, in addition to the m e n t
facts on account of which the plaintiff claims the relief sought, must
state that the plaintiff has been for the last year a resident of the state,
specifying the town and county in which he has so resided, and the ,
entire length of his residence therein, after deducting all absences
from the state; that he is now a resident thereof; that such residence
has been i n good faith and not for the purpose of obtaining a divorce
only; and it must in all cases state that the application is made in
good faith, and for the purpose set forth in the petition.
1
But if neither party have an actual residence
i n the county where the action of divorce is
brought, and the plaintiff "fraudulently assumes
a colorable residence
*
* for the purpose
of obtaining a decree ôf divorce without the

knowledge" of the wife and to prevent her
making a defense, i t was held that the decree
should b e s e t aside, the court having no jurisdiction. Rush ». Rash, 48 Iowa, 701.
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To be verified:
SEC. 2222. A l l t h e s t a t e m e n t s above required, a n d a l l o t h e r allega
proof: dismiss
t i o n s o f t h e p e t i t i o n e r m u s t b e verified b y t h e o a t h o f t h e plaintiff,
al of action.

Ganses of.

R. § 2134.

a n d proved t o t h e s a t i s f a c t i o n o f t h e court b y c o m p e t e n t evidence.
U n l e s s t h e c o u r t i s satisfied t h a t t h e allegations o f residence are f u l l y
proved, t h e h e a r i n g s h a l l proceed n o f u r t h e r , a n d t h e a c t i o n s h a l l b e
dismissed b y t h e court o n i t s o w n m o t i o n . N o divorce s h a l l b e granted
o n t h e t e s t i m o n y o f t h e plaintiff alone, a n d all s u c h a c t i o n s shall b e
heard i n o p e n c o u r t o n t h e t e s t i m o n y o f w itn esses, o r depositions t a k e n
as i n o t h e r equitable a c t i o n s triable u p o n oral t e s t i m o n y , o r b y a c o m 
m i s s i o n a p p o i n t e d b y t h e court.™
SEO. 2 2 2 3 , D i v o r c e s f r o m t h e b o n d s o f m a t r i m o n y m a y b e decreed
a g a i n s t t h e h u s b a n d f o r t h e f o l l o w i n g causes:
1. W h e n h e h a s c o m m i t t e d adultery s u b s e q u e n t t o t h e marriage;
2 . W h e n h e w i l l f u l l y deserts h i s w i f e a n d a b s e n t s h i m s e l f w i t h o u t
a reasonable cause f o r t h e space o f t w o years;
3. W h e n h e i s c o n v i c t e d o f f e l o n y a f t e r h i s marriage;1 1
4 . W h e n , a f t e r marriage, h e b e c o m e s addicted t o h a b i t u a l d r u n k 
enness;
5. W h e n h e i s g u i l t y o f s u c h i n h u m a n t r e a t m e n t a s t o e n d a n g e r
t h e l i f e o f h i s w i f e .0

m
Actions for divorce must be publicly tried in
open court and cannot be sent t o a referee for
trial as other equitable actions, even with the
consent of parties. Hobart v. Hobart, 45 Iowa,
501.
The fact t h a t the findings of a referee, in such
case, was filed with the court and exceptions
thereto heard and decided, does not constitute
such trial in open court. Nor will the adoption
of t h e findings of the referee b e a compliance
with the> statutory requirement. But, where
such action has been tried by a referee, t h e evi
dence taken before him in writing may be used
i n a re-trial of the case. Id.
n
This provision of the statute authorizing a
divorce for a conviction of felony, refers only t o
a conviction which is final and absolute, either
because of affirmance in the appellate court, or
because no appeal has been prosecuted. Vinsantv. Vinsant, 49 Iowa, 639.
0
I n a n action for divorce on the ground of
adultery, i t is not necessary to prove the direct
act, i t being a crime of darkness and secresy.
The criminal act may be estalished by, or infer
red from, circumstances which lead to the adul
tery by fair inference, as a necessary conse
quence, these circumstances must be such as
would lead the guarded discretion of a reason
able and j u s t man to the conclusion of guilt.
Inskeep v. Inskeep, 5 Iowa, 204.
Where t h e facts and circumstances relied on
t o establish adultery are capable of two inter
pretations, one of which is consistent with t h e
innocence of the party charged, they will not be
sufficient t o establish guilt. Id.
But if the facts proved cannot be reasonably
reconciled with the innocence of the party
charged, b u t are harmonious and consistent
with the assumption of guilt, the court may
then infer guilt. Id.

ft

If a husband "willfully desert his wife and
absent himself without reasonable cause for the
space of two years," she will be entitled to a
divorce. The "reasonable c a u s e " of absence
mentioned in the statute must be' grounded on
some fault of the wife, and if his desertion be
willful and without such cause, h e cannot excuse
his absence because of some accident or mis
fortune subsequently happening t o him, as after
such willful desertion without reasonable cause
he became insane. Douglass v. Douglass, 31
Id., 421.
An attempt to injure the person of t h e wife is
not essential to constitute inhuman treatment to
such a n extent as t o authorize a divorce. Acts
which endanger her life by destroying her health
and peace may constitute sufficient ground for
divorce. Caruthers v. Caruthers, 13 Id., 266.
The statute requires two ingredients in cruel
treatment to constitute ground for divorce:
1. I t must be inhuman; 2. I t must endanger
life. Freerking ». Freer king, 19 Id., 34.
A petition for divorce on the ground of cruel
a n d inhuman treatment should state the specific
facts of inhuman treatment relied on as the
ground for divorce; i t is not enough to allege
generally that the, defendant is guilty of such
treatment. Id.
Insanity occurring: after marriage is not ground
for a divorce; nor is cruel and inhuman treat
ment, of which one of the parties, while insane,
may be guilty toward the other, a cause for
divorce within the contemplation of the statute.
Wertz v. Wertz, 43 Id., 534.
The treatment received is not cause for
divorce, and may be alleged in t h e petition for
divorce only for the purpose of showing a
foundation for the apprehended danger to life
contemplated in the statute. Beebe v. Beebe,
10 Iowa, 133.
Words of menace which are merely the lan-
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SEC. 2224. The husband may obtain a divorce from his wife for GAME.
like cause, and also when the wife at the time of the marriage was R- § 25351
pregnant by another than her husband, unless such husband have am
illegitimate child or children then living, which was unknown to the
wife at the time of their marriage.
SEC. 2 2 2 5 . The defendant may obtain a divorce for like causes as cross petition,
above stated, by filing a cross petition.
SEC. 2226. The court may order either party to pay the clerk a MAINTE
NANCE
utiga
"
sum of money for the separate support and maintenance of the adverse
party and the children, and to enable such party to prosecute or
defend the action.11
SEC. 2 2 2 7 . The petition may be presented to the court or judge for Attachment
the allowance of an order of attachment; and said court or judge may, mtty i8Sueby indorsement thereon, direct such attachment and the amount for
which the same may issue and the amount of the bond, if any, that
shall be given, and the clerk shall issue the same accordingly; and
any property taken by virtue thereof shall be held to satisfy the judg
ment or decree of the court, but may be discharged or released as in
other cases.11
SEC. 2 2 2 8 . I n making such orders, the court or judge shall take situation of
into consideration the age, condition, sex, and pecuniary condition of
oonsiathe parties, and such other matters as are deemed pertinent, which
may be shown by affidavits in addition to the pleadings or otherwise,
as the court or judge may direct.'
SEC. 2229. When a divorce is decreed, the court may make such CHILDREN: mainorder in relation to the children, property, parties, and the mainteû- ^^£ e a : m a d e
ance of the parties as shall be right and proper. Subsequent changes b § 2537.
may be made by the court in these respects when circumstances
render them expedient.8
guage of passion do not constitute inhuman
treatment in the sense in which the term is used
in the statute; but when such words are the
expression of determined malignity, and there
is reasonable ground to apprehend that they
will be carried into effect, they may constitute
sufficient cause for divorce. Id.
The threatened injury will not constitute suffi
cient ground for divorce if it does not endanger
the life of the party complaining. Id.
Cruel treatment consists in conduct which
furnishes reasonable apprehension that the con
tinuance of the cohabitation will be attended
with bodily harm, or that it endangers the life
or health of t h e wife. There may be legal
cruelty without actual personal violence; and,
whatever form the ill-treatment assumes, if a
continuance of it involves the life or health of
the wife, i t is "inhuman treatment," within
the meaning of the statute. Cole v. Cole, 23
Id., 433.
p
In an action for a divorce, the court may
direct that either party shall contribute to the
support or maintenance of the other, pending
the action, or to its prosecution or defense, and
in fixing the amount of alimony, the age, sex
and pecuniary condition of the parties shall be
considered. Small v. Small, 42 Iowa. 111.
In an action to set aside a decree of divorce i t
3 8

is not competent for the court to order t h e de
fendant to pay a sum of money to plaintiff t o
enable her to prosecute the action, Wilson v.
Wilson, 49 Id., 544.
Alimony is t h e allowance made for t h e nour
ishment, maintenance and support of t h e wife
out of the husband's estate when they are legally
separated. Russell v. Russell, 4 G. Gr., 26;
Jolly v. Jolly, 1 Iowa, 9; O'Hayan v. O'Hagan,
4 Id., 506.
q
In granting a divorce, the court is not author
ized under this section, to direct t h a t the decree
shall date back to the time of t h e levy of t h e
attachment and become a lien upon t h e prop
erty of the husband, in favor of t h e wife, t o t h e
exclusion of a judgment creditor whose j u d g 
ment was obtained prior to the decree of divorce.
Daniels v. Lindley et al., 44 Iowa, 567.
* See Small v. Small, 43 Iowa, 111; ante, note
to 2226.

• Alimony in its original signification meant
other than a portion of the husband's lands; i t
was the fixed allowance made by the .court for
the support of the wife, out of the husband's
estate, when they were legally separated. Jolly
». Jolly, 1 Iowa, 8.
Under our law the court has full power t o give
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SEC. 2230. When a divorce is decreed, the guilty party forfeits all
rights acquired by the marriage.
A N N U L L I N G ILLEGAL MARRIAGES.

Causes speci
fied.

SEC. 2231. Marriages may be annulled for the following causes:
1. Where marriage between the parties is prohibited by law;
2. Where either party was impotent at the time of marriage;
3. Where either party had a husband or wife living at the time of
the marriage, provided they have not lived and cohabited together, as
provided in section two thousand two hundred and one, of chapter
one of this title;

to the wife as alimony specific portions of the
husband's property, real or personal. Id.
See also to the same eifect. Inskeep v. Inskeep,
5 Id., 204; Cole v. Cole, 23 Id., 433, 443.
In decreeing a divorce and granting alimony,
the court will make such order in respect to the
homestead as the circumstances will justify and
as shall seem equitable. Ordinarily, the hus
band when he holds the legal title, and especially
when the children are left with him, should be
left in its enjoyment. But if the title is in the
wife, purchased with her means, and she is
given the custody of the only child, she should
be awarded the homestead. Cole v. Cole, 23
Id., 433.
If the money of the husband has contributed
to the value of the homestead in improvements,
when owned by the wife, the case will not be
varied, and its sale will not be ordered, so that
each ¿may have a due proportion. Nor will the
wife's legal title be recognized as subject to a
lien in the husband's favor for improvements;
but the court will adjust these claims with due
regard to rights of both parties. Id.
In deciding whether the husband or wife is to
have the custody of the children, i t is the duty
of the court, under the statute, to make such
order in relation thereto as is proper and right.
Id.
Although under the statute the court may
give the wife, as alimony, a portion of the hus
band's property, either real or personal, abso
lutely and in her own right, yet this should not
be done, if the husband is in a condition to pay
money, unles3 there is something in the situa
tion of the wife which would render it equitable
and just to give her the property instead of the
money. Inskeep v. Inskeep. Id., 204.
The court will render a decree for a divorce
and suitable alimony in favor of the wife who
has deserted her husband without reasonable
cause, when it appears that her conduct subse
quent to the separation has been without re
proach, while that of the husband has rendered
a reconciliation impossible without a sacrifice of
principle and self respect on her part. Dupont
v. Dupont, 10 Id., 112.
A decree for alimony in an action for a
divorce, when prayed for in the petition, is not
void because the original notice contained no
statement that alimony was claimed. The power

to grant alimony is, at least under the statute, a
mere incident to the power to grant a divorce
between the parties. McEwen v. McEwen, 26
Id., 375.
The court of the county where the plaintiff
resides, having jurisdiction in an action for
divorce and alimony, may rightfully declare and
enforce a lien for alimony granted in the action
against real property of the defendant situated
in another county. Harshherger v. Harshherger
et al., Id., 503.
And such lien will have priority over an a t - .
tachment issued in an action commenced in the
county where the land lies, and which was not
levied thereon until after the rendition of the
decree for alimony, though before a transcript
thereof was filed in the latter county. Id.
The attaching creditor, in such case, acquires
no greater right in the attached property than
the defendant actually had when the attach
ment was levied. Id. See, also, Norton, etc.,
v. Williams, 9 Id., 528; Bell v. Evans, 10 Id.,
353; Thomas v. Hillhouse, 17 Id., 67.
Where a divorce is granted to the husband
on account of the adultery of the wife, alimony
will not be granted to her, where the husband
has acquired no property by her, or she has not
contributed thereto by her industry or otherwise,
and he is without fault as respects her crime.
Fivecoat v. Fivecoat, 32 Id., 198.
An action for alimony cannot be maintained
as an independent proceeding after a divorce.
The relation of husband and wife must exist to
justify the allowance. Wilde v. Wilde, 36 Id.,
319; Blythe v. Bhjthe, 25 Id., 266.
But a court of equity will entertain an action
for alimony alone, and will grant the same,
though no divorce or other relief be asked,
where a divorce has not been granted, and the
wife is separated from the husband on account
of conduct on his part justifying such separa
tion. Graves v. Graves, 36 Id., 310.
The jurisdiction in such case will be enter
tained on the ground of preventing a multiplicity
of suits, or of inadequacy of relief a t law. Id.
The court having jurisdiction to render a
decree of divorce embracing an order respecting
the children and property of the parties, retains
power to modify the same, so long as it remains
unexecuted, notwithstanding both parties may,
after the rendition of the decree, and before the
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MINORS.

4. Where either party was insane or idiotic at the time of the
marriage.'
2232. A petition shall be filed in such cases as in actions for
divorce, and all the provisions of this chapter shall apply to such
cases except as otherwise provided.
SEC. 2233. W h e n the validity of a marriage i s doubted, either
party may file a petition, and the court shall decree it annulled or
affirmed according to the proof.
SEC. 2234. When a marriage is annulled on account of the con
sanguinity or affinity of the parties, or because of impotency, the
issue shall be illegitimate; but when on account of non-age or insanity,
or idiocy, the issue is the legitimate issue of the party capable of con
tracting marriage.
SEC. 2235. When a marriage is annulled on account of a prior
marriage, and the parties contracted the second marriage i n good
faith, believing the prior husband or wife to be dead, that fact shall
be stated i n the decree of annullity; and the issue of the second mar
riage begotten before the decree of the court, is the legitimate issue
of the parent capable of contracting.
SEC. 2236. I n case either party entered into tbe contract of mar
riage in good faith, supposing the other to be capable of contracting,
and the marriage is declared a nullity, such fact shall be entered i n
the decree, and the court may decree such innocent party compensa
tion as i n cases of divorce.

Petition.

Validity doubt
ed.

Children.

W h e n , a n d of
which p a r e n t ,
children become
legitimate.

Compensation
a s i n case of d i 
vorce.

C H A P T E R 4.
OF MINORS.
SECTION 2237.

T h e period o f m i n o r i t y e x t e n d s i n m a l e s t o t h e a g e

MAJORITY,

of twenty-one years, and i n females to that of eighteen years; but all »• §2539.
minors attain their majority by marriage."
modification, become residents of another state.
Andrews v. Andrews, 15 Id., 423.
The power of the court to modify a decree of
divorce, under the statute, is not limited to one
year after the rendition thereof. Id.
T h e power t o change a decree granting ali
mony, under the statute, can be exercised only
where there has been a change of circumstances.
The power to grant a new trial of the case is
not conferred, but only the power to adapt the de
cree t o the new Or changed circumstances of the
parties; and an order allowing temporary ali
mony in a proceeding in which no such change of
circumstances is alleged, is erroneous. Blythe
v. Blythe, 25 Id., 26(5; IVilde v. Wilde, 36 Id.,
319; Fisher v. Fisher, 32 Id., 20.
Applications for redaction of permanent ali
mony will not be granted unless i t clearly ap
pears that by reason of the changed circum
stances of the applicant, the original allowance
is no longer proportionate or just. The court
will also consider whether the alleged change
of circumstances has not been brought about by

t h e improper conduct of the applicant. Fisher
v. Fisher, 32 Id., 20.
' Marriages may be annulled, under t h e
code, where either party was impotent, insane
or idiotic a t the time of the marriage. B u t nei
ther of these, whether existing a t the time of
the marriage or arising subsequently, a r e i n
terms grounds for a divorce. Wert» ». Wertz,
43 Iowa, 534.
" As to t h e right of a minor to recover for
injuries accruing to him prior t o his majority,
see Nelson v. The C. R. I. & P. R. Co., 38 Iowa,
564.
If a person who has attained t h e age of ma
jority voluntary attends a public school, creating
the relation of teacher and pupil, t h e latter
thereby waives any privilege which age confers,
and subjects himself to like discipline with those
who are within the school age, and h e may be
punished for refractory conduct, and the teacher
will not be liable for inflicting such punishment
if it was reasonable under the circumstances.
The State v. Mtzner, 45 Id., 248.
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SEC. 2238. A m i n o r i s b o u n d , n o t o n l y b y c o n t r a c t s f o r n e c e s s a 
ries, b u t also b y h i s o t h e r contracts, u n l e s s h e disaffirms t h e m w i t h i n
a reasonable t i m e a f t e r h e a t t a i n s h i s majority, a n d restores t o t h e
o t h e r p a r t y all m o n e y o r p r o p e r t y received b y h i m b y v i r t u e o f t h e
contract and remaining w i t h i n h i s control a t a n y t i m e after attaining
h i s majority.T
SEC. 2239. N o c o n t r a c t c a n b e t h u s disaffirmed i n cases w h e r e , o n
a c c o u n t o f t h e m i n o r ' s o w n misrepresentations a s t o h i s majority, or
f r o m h i s h a v i n g e n g a g e d i n b u s i n e s s a s a n adult, t h e o t h e r p a r t y h a d
g o o d reas on t o b e l i e v e t h e m i n o r capable o f c o n t r a c t i n g . *
SEC. 2 2 4 0 . W h e r e a c o n t r a c t f o r t h e personal service o f a m i n o r
h a s b e e n m a d e w i t h h i m alone, a n d t h o s e services are afterwards p e r 
f o r m e d , p a y m e n t m a d e t h e r e f o r t o s u c h m i n o r i n accordance w i t h t h e
t e r m s o f t h e contract, i s a f u l l s a t i s f a c t i o n f o r t h o s e services, a n d t h e
p a r e n t o r guardi an c a n n o t recover t h e r e f o r a s e c o n d t i m e . 1

T
A deed of real property by a minor is void
able, but not void. Jenkins v. Jenkins, 12
Iowa, 195.
W h a t is a " reasonable time " within which
a minor may disaffirm his contract after attain
ing his majority, under t h e statute, must be de
termined upon the circumstances of each case.
Id. See also Stout v. Merritt, 85 Id., 47; Jones
v. Jones, 46 Id., 466.
Where a minor attained his majority on t h e
5th of January, and filed his petition on t h e 23d
of the same month, t o cancel a deed made by
him during his minority, i t was held t h a t i n t h e
absence of equitable circumstances, requiring
an earlier disaffirmance, the delay was not un
reasonable. Id.
The only property which the party is required
to return, upon disaffirming a contract made
during minority, is t h a t which was received by
him by virtue of the contract and remained in
his control a t any time after coming of age. Id.
T h e general rule is t h a t the right of a minor
t o avoid his contract is absolute and paramount
to all equities in favor of third persons, includ
ing purchasers without notice. Id.
Under the statute, a contract made by a mi
nor, i n order t o be avoided, must be disaffinned
by him within a reasonable time after he attains
majority. Wright v. Germain, 21 Id., 585;
Stucker v. Yoder et al., 33 Id., 177.
I n order t o avoid the contract, t h e party must
not only disaffirm t h e same, but redeem or ten
der to t h e other party what he received under
the contract, within a reasonable time after at
taining his majority. Stout v. Merrill, 35 Id.,
47. But this rule does not apply when the mi
nor has never received anything either from his
guardian or otherwise on the contract. Lyon v.
Vanatta, 35 Id., 522.

Where a minor owns an undivided interest in
real property, which has been sold for taxes, h e
can redeem t o the extent of his interest only.
Stout v. Merrell, 35 Id., 147.
The right of a minor to redeem from tax sale
is a transferrable interest, which may be con
veyed by deed. Id.
Where a minor entered into a contract with
his father respecting his share of the estate,
which h e failed to disaffirm within six months
after attaining his majority, h e was held, not
entitled t o disaffirm i t after t h a t length of time
h a d elapsed. Jones ». Jones, 46 Id., 466.
w
If a minor who is engaged i n business for
himself possesses property and manages his af
fairs as an adult, persons dealing with him are
justified i n concluding that h e is capable of mak
i n g contracts; and this is not limited t o t h e par
ticular business in which the minor is engaged,
but applies to all contracts h e may make. Ja
ques v. Sax, 39 Iowa, 367.
To render a minor who engages in business,
and holds himself out as capable of contracting,
liable as a n adult under this section, his infancy
must have been unknown t o t h e person contract
i n g with him. If known t o him the statute cre
ates no shield t o the disaffirmance of t h e con
tract. Beller v. Marchant, 30 Id., 350.
1
Where t h e contract for personal services of a
minor is made with him alone, with knowledge
of the parent, and those services are afterwards
performed, and paid for t o t h e minor, without
fraud, and i n accordance with the terms of the
contract, such payment will operate as full sat
isfaction for t h e services rendered; and the par
ent or guardian cannot recover therefor. Nixon
v. Spencer, 16 Iowa, 214; Murphy v. Johnson.
45 Id., 57.
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CHAPTER 5.
OF THE GUARDIANSHIP OF MINORS, DRUNKARDS, SPENDTHRIFTS, AND
LUNATICS.

SECTION 2241.

T h e parents are t h e n a t u r a l guardians of t h e i r Natural guard-

minor children, and are equally entitled to the care and custody of
2543
them. 7
SEC. 22é2. Either parent dying before the other, the survivor Death of either
becomes the guardian. If there be no parent or guardian qualified
and competent to discharge the duty, the circuit court shall appoint a
guardian.
SEC. 2243. If the minor has property not derived f r o m either Of property,
parent, a guardian must be appointed to manage such property, which B- § 8 2645'2646may be either parent if suitable and competent.
SEC. 2 2 4 4 . If the minor be over'the age of fourteen years and of MINOR may
sound intellect, he may select his own guardian, subject to the B^SÍT.
approval of the circuit court of the county where his parents, or
either of "them, reside; or if such minor is living separate and apart
from his parents, the circuit court of the county where he resides has
jurisdiction.
SEC. 2245. The guardian and court making the appointment, have pOWer o
f oourt
power and authority over any property of the minor situate or being ôïî
in any other county, to the same extent and in the manner as if the A. '
same was situate in the county where the appointment was made.
But when any order is made by such court affecting the title of lands
lying in another county, a certified copy of the same, and of all the
papers on which it is founded, shall be transmitted to the clerk of the
circuit court in the county where such lands are situated, and such
clerk shall enter such order on the proper docket and index the same,
and make a complete record thereof in the same manner as if the
cause in which the order is made had been commenced in court.
SEC. 2246. Guardians appointed to take charge of the property of Bond and oath,
a minor must give bond, with surety, t o be approved by the court, in K " s 2M8 '
a penalty double the value of the personal estate and of the rents and
profits of the real estate of the minor, conditioned for the faithful
discharge of their duties as such guardians according to law. They
must also take an oath of the same tenor as the condition of the bond/
SEC. 2247. The court may also direct guardians to give new or supplemental
supplemental security, or may remove them for good cause shown, hc§2S62.
which cause must be entered on the records.
SEC. 2248. Within forty days after their appointment, they must Inventory a n d
make out an inventory of all the property of the minor, which shall
be appraised in the same manner as the property of a deceased person.
The inventory must be filed in the oflice of the clerk of the circuit
court.
SEC. 2249. Guardians of the persons of minors, have the same Powers.
R
power and control over them that parents would have if living.
" * 255°"
y The mother a s the natural guardian of the county instead of to the parties interested, is
person of her minor son, the father being dead, not thereby invalid, but inures to the benefit of
i s entitled to recover for the personal services of the latter and suit may be brought thereon by
the son. Cain ». Devitt, 8 Iowa, 116.
any one injured by a breach thereof. Pursley
" A guardian's bond made payable to the v Hayes, 22 Id., 11.
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GUARDIANSHIP.

[TITLE X V .

SEC. 2250. Guardians of t h e property of minors must prosecute
and defend f o r their wards. They must also, i n other respects, manage
their interests under t h e direction of t h e court. They may thus lease
their lands or loan their money during their minority, and may do all
other acts which the court may deem f o r the benefit of t h e wards.
SEC. 2251. A failure t o comply with any order of t h e court i n
relation t o guardianship, shall be deemed a breach of the condition of
t h e guardian's bond, which m a y accordingly be p u t i n suit by any one
aggrieved thereby, f o r which purpose the court may appoint another
guardian of t h e minor if necessary. T h e court may also commit him
t o jail until h e complies with such order.a
SEC. 2252. W h e r e a new guardian is appointed, the court may order
t h e effects of t h e minor which are i n t h e hands of his predecessor
t o be delivered u p t o such new guardian and failure t o comply w ith
such order f o r three months thereafter, shall subject such guardian t o
a penalty of one hundred dollars t o be recovered i n an action o n
his bond f o r the benefit of such minor's estate.1"
SEC. 2253. A guardian may be appointed f o r non-resident minors
who have property i n this state, on proper application made t o t h e
circuit court of t h e county i n which such property or any part thereof
may be, who shall qualify i n t h e same manner and shall have t h e same
powers, and be subject to the same rules as guardians of resident minors.
SEC. 2254. All guardians of minors are required t o appear a t least
once each year before t h e circuit court, and render an account of all
moneys or other property i n their possession, together with all t h e
interest which may have accrued on moneys loaned belonging t o t h e
minor or minors.
SEC. 2255. I n case t h e said guardian shall fail t o appear before said
court within the time above specified, h e shall forfeit and pay into t h e
county treasury t h e sum of fifty dollars, as i n other actions of mis
demeanor.
SEC. 2256. Guardians shall receive such compensation as the court
may f r o m time t o time allow. T h e amount allowed, and the service
f o r which t h e allowance was made, must be entered upon t h e records
of t h e court.0
PROPERTY OF—SOLD.

Real e s t a t e :
sale o r m o r t 
gage o f .
U . § 2552.

SEC. 2257. W h e n not i n violation of the terms of a will by which
a minor holds his real property, i t may, under t h e direction of t h e
circuit court, be sold or mortgaged on the application of t h e guardian,
either when such sale or mortgage is necessary for the minor's support
or education, or where his interest will be thereby promoted by reason

• An action cannot be maintained against a
guardian for money of his ward in his hands as
soon as the ward attains his majority, and a
failure t o pay over the money will not constitute
a breach of his bond until the guardianship
accounts are settled or h e has failed to obey a
mandate of the court requiring him t o account.
O'Brien et al. v. Strang et al., 42 Iowa, 643.
The surety on the bond of a guardian which
was given i n compliance with the revision when
the guardian entered upon t h e discharge of his
duties, held, not liable for the loss or misappro
priation of money coming into the hands of t h e

guardian from the sale of lands belonging to his
ward, a special bond being required for the faith
f u l performance of his duties in t h a t respect.
Madison County v. Johnston et al., 51 Iowa,
152.
b
Where a new guardian is appointed the court
may order the effects of the minor to be deliv
ered to such new guardian, but there should be
n o judgment rendered against t h e outgoing
guardian. Foteanx v. Lepage, 6 Iowa, 123.
0
See O'Brien v. Strang, 42 Iowa, 643. Cited
in notes t o section 2251, ante.
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o f t h e u n p r o d u c t i v e n e s s o f t h e property, o r o f i t s b e i n g e x p o s e d t o
waste, o r o f a n y o t h e r peculiar circumstances." 1
SEC. 2258. T h e p e t i t i o n f o r t h a t purpose m u s t s t a t e t h e g r o u n d s o f
t h e application, m u s t b e verified b y o a t h , a n d a c o p y t h e r e o f , w i t h a
n o t i c e o f t h e t i m e a t w h i c h s u c h application w i l l b e m a d e t o t h e court,
m u s t b e served p e r s o n a l l y u p o n t h e m i n o r a t l e a s t t e n d a y s prior t o
t h e t i m e fixed f o r s u c h application.6
SEC. 2 2 5 9 . T h e court, i n i t s discretion, m a y direct a p o s t p o n e m e n t
o f t h e m a t t e r , a n d m a y order s u c h f a r t h e r p u b l i c a t i o n t h r o u g h t h e
n e w s p a p e r s o r otherwise, as i t m a y d e e m e x p e d i e n t .
SEC. 2260. I t m a y also direct a reference f o r t h e p u r p o s e o f ascer
t a i n i n g t h e p r o p r i e t y o f ordering t h e sale o r m o r t g a g e a s applied f o r .
SEC. 2 2 6 1 B e f o r e a n y s u c h sale or m o r t g a g e c a n b e e x e c u t e d , t h e
g u a r dia n m u s t g i v e security t o t h e s a t i s f a c t i o n o f t h e court, t h e p e n 
a l t y o f w h i c h s h a l l b e a t least doubl e t h e v a l u e o f t h e p r o p e r t y t o b e
sold, or o f t h e m o n e y t o b e raised b y t h e m o r t g a g e , c o n d i t i o n e d t h a t
h e w i l l f a i t h f u l l y p e r f o r m h i s d u t y i n t h a t respect, a n d a c c o u n t f o r
a n d a p p l y all m o n e y s received b y h i m u n d e r t h e direction o f t h e cou rt.f
SEC. 2262. W h e n t h e application f o r t h e sale o f p r o p e r t y i s resisted,
t h e c o u r t m a y , i n i t s discretion, award c o s t s t o t h e p r e v a i l i n g p a r t y ;
a n d , w h e n satisfied t h a t t h e r e w a s n o reasonable g r o u n d f o r m a k i n g
t h e application, m a y direct t h e c o s t s t o b e p a i d b y t h e g u a r d i a n f r o m
his o w n funds.
SEC. 2263. D e e d s m a y b e m a d e b y t h e g u a r d i a n i n h i s o w n n a m e ,
b u t t h e y m u s t b e returned t o t h e c o u r t a n d t h e sale o r m o r t g a g e b e
approved b e f o r e t h e s a m e are v a l i d . 8
SEC. 2 2 6 4 . T h e s a m e r u l e t h a t i s prescribed i n t h e sale o f real p r o p 
e r t y b y executors, s h a l l b e observed i n relation t o t h e e v i d e n c e necessary
t o s h o w t h e r e g u l a r i t y a n d v a l i d i t y o f t h e sales a b o v e c o n t e m p l a t e d .
D
A guardian of heirs holding only a rever
sionary interest in real property may, under
authority of the probate court, mortgage or
otherwise convey the saine. Foster v. Young,
35 Iowa, 27.
Where a mother as guardian of her children,
executes a conveyance, she covenants " for her
self, her heirs, executors and administrators, t h a t
she is seized of a good and indefeasible title i n
fee simple, and t h a t she will warrant and defend
t h e title" t o the grantee, she will be estopped
from afterwards asserting a n interest which she
held in the property in her own right a t the time
of making such conveyance. Id.
A guardian may, under the statute and proper
order of t h e proper court, execute a deed of trust
a s well as a mortgage upon the real property of
his ward. Id.
A guardian's sale of t h e real estate of his ward
is not a proceeding in rem, but one adversary in
its nature, and when made without the notice
required by law, is void for want of jurisdiction
i n the court ordering the same. Lyon v. Vanatta et al., 35 Id., 521. See also Good v. Norley,
28 Id., 188; Rankin v. Miller, 43 Id., 11
• The time when t h e application will be made
is an essential of the notice, hence a notice in
which no time is fixed, or which fixes a wrong
time, and subsequent to t h a t when the applica
tion was made and acted on and the sale or
dered, will not confer jurisdiction, and an order
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of sale thereunder will be void. Lyon v. Vanatta, 35 Iowa, 521.
Under a guardian's petition asking an order
for t h e sale of real property, t h e court has n o
jurisdiction t o make an order authorizing t h e
guardian t o mortgage it. McMannis v. Bice,
48 Id., 361.
If the notice be defective merely t h e jurisdic
tion is saved, and t h e proceedings cannot b e
collaterally assailed; b u t i t is otherwise, where
there has been no notice, or where t h e paper
relied on as such is without some of t h e essen
tial requirements of a notice. Lyon v. Vannatta,
supra.
Distinction between a case of defective notice
and no notice pointed out by MILLER, J . Id.
To t h e same effect is Haws v. Clark, 37 Id., 355.
An appearance and answer by a guardian ad
litem, appointed by t h e court, without proper
notice having been given t o t h e minor will n o t
confer jurisdiction over the person of t h e infant,
and t h e proceeding, as to him, will b e void.
Good v. Norley, 28 Id., 188.
' S e e O'Brien v. Strang, 42 Iowa, 643; Pursley v. Hayes, 22 Iowa, 11.
* A deed takes effect from its delivery; a n d a
guardian's deed cannot be delivered until i t has
been approved by the court. Such approval in
an affirmance, both of the deed a n d sale. Wade
v. Carpenter, 4 Iowa, 361.
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SEC. 2266. The foreign guardian of any non-resident minor, may
be appointed t h e guardian m this state of such minor by the circuit
court of the county wherein he has any property, for the purpose
of selling or otherwise controlling t h a t and all other property of
such minor within this state, unless a guardian has previously been
appointed under the preceding section.
SEC. 2267. Such appointment may be made upon his filing with
t h e clerk of t h e circuit court of the county wherein there is any such
property, an authenticated copy of the order f o r his appointment. H e
shall thereupon qualify like other guardians, except as in the next
succeeding section.
SEC. 2268. Upon the filing of an authenticated copy of the bond
and the inventory rendered by the guardian in a foreign state, if t h e
court is satisfied with the sufficiency and t h e amount of the security,
i t may dispense with the filing of an additional bond.
SEC. 2269. Foreign guardians of non-resident minors may be auth
orized by the circuit court of the county wherein such minor has per
sonal property, t o receive the same on complying with t h e provisions
of the following sections.
SEC. 2270. Such foreign guardian shall file in the oflice of the clerk
of the circuit court in the county where the property is situated, a
certified copy of his official bond, duly authenticated by the court
granting the letters of guardianship, and shall also execute a receipt
f o r t h e property received by him.
SEC. 2271. Upon the filing of t h e bond as provided by the last
section, and the court being satisfied with the amount of said bond,
said court shall order the personal property of the minor t o be deliv
ered t o the guardian; and the court shall spread the bonds and receipt
on its records, and direct the clerk t o notify, by mail, the court grant
ing the letters of guardianship, of the amount of property allowed t o
the guardian, and the date of the delivery of t h e same.

h
This provision of the code has no application
to cases of appeals or other process bringing up
the matter for review in an appellate court.
Pursley v. Hayes, 22 Iowa, 11.
Nor was this section intended to cover sales
by a person having no semblance of authority, or
where the court had no jurisdiction of the par
ties or subject-matter and no possession was ta
ken by the purchaser; and in such case the heir
would not be estopped by the statute from ques
tioning the validity of the sale, though after the
expiration of five years. Id.
In Good v. Norley, 28 Id., 188, the doctrine of
Pursley v. Hayes, supra, was adhered to by

where the proceedings were merely defective,
in that the action in that case was barred by the
statute. The court being equally divided on
this question it was undecided, and the judg
ment was for that reason, affirmed.
In Washburn v. Carmichael, 32 Id., 475, it
was held by a majority of the court that this sec
tion applied only to cases where the purchaser
has taken and held continuous possession of the
premises for the statutory period. Mr. justice
BECK expressing; satisfaction with the views an
nounced by him in Good v. Norley, 28 Id., 188.
In Rankin v. Miller, 43 Iowa, 11, it was held,
that this section does not afford protection to
those claiming under a void sale; re-affirming
B E C K a n d C O L E , J J . , w h i l e DIT.LON, C h . J .
and Win GET, J., held, that the- five years the doctrine of Pursley ». Hayes, supra. See
limitation provided in the statute applied also Boyles v. Boy les, 37 Id., 592, as to sales by
to sales that were invalid as well as to those an executor.
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SEC. 2272. W h e n a petition is presented to the circuit court, veri
fied by affidavit, that any inhabitant of the county is:
1. A n idiot, lunatic, or person of unsound mind;
2. An habitual drunkard incapable of managing his affairs;
3. A spendthrift who is squandering his property; and the allega
tions of the petition have been satisfactorily proved upon the trial
provided for in the following section, such court may appoint a guard
ian of the property of any such person, who shall be the guardian of
the minor children of his ward unless the court otherwise orders.1
SEC. 2273. Such petition shall set forth as particularly as may be,
the facts upon which the application is based, and shall be answered
as in other ordinary actions, all the rules of which shall govern so f a r
as applicable and not otherwise provided in this chapter. The appli
cant shall be plaintiff and the other party defendant, and either party
may have a trial by jury. The petition may be presented to the judge,
who may appoint a temporary guardian.
SEC. 227Í. The provisions of this chapter, and all other laws rela
ting to guardians for minors, and regulating or prescribing the powers,
duties, or liabilities of each and of the court, so f a r as the same are
applicable, shall be held to apply to guardians and their wards
appointed under section two thousand two hundred and seventy-two
of this chapter.
SEC. 2275. Such guardian may sue in his own name, describing
himself as guardian of the ward for whom he sues; and when his
guardianship shall cease by his death, removal, or otherwise, or by the
decease of his ward, any suit, action, or proceeding then pending shall
not abate; but his successor, or the person for whom he was guardian,
or the executor or administrator of such person, as the case may
require, shall be made party to the suit or other proceedings, in like
manner as is or may be provided by law for making an executor or
administrator party to a proceeding of a like kind when the plaintiff
dies during its pendency.
SEC. 2 2 7 6 . Whenever the sale of the real estate of such ward is
necessary for his support, or the support of his family, or the payment
of his debts, or will be for the interest of the estate or his children,
the guardian may sell the same under like proceedings as required by
law to authorize the sale of real estate by the guardian of a minor.
SEC. 2 2 7 7 . The guardian of any person contemplated i n section
two thousand two hundred and seventy-two of this chapter, whether
appointed by a court in this state or elsewhere, may complete the real
contracts of his ward, or any authorized contracts of a guardian who
has died or been removed, in like manner and by like proceedings as
the real contract of a decedent may under an order of court, be spec
ially performed by his executor Or administrator.
' The appointment of a guardian for an insane
person is a determination of the fact of insanity,
and will be presumed t o have been made under
jurisdiction properly acquired according to the
forms of law. Ockendon ». Barnes et ux., 4 3
Iowa, 615.
While ordinarily, the right of every person t o
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R. § 1449.
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manage and control his property i s recognized
and conceded on all hands, yet to even this rule
there is at least one exception, which is, where
a party is a spendthrift or drunkard, incapable
of managing his affairs. For such, a guardian
may be appointed under our statute. Riddle v.
Cutler, 49 Id., 547, 534.
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SEC. 2278. If the estate of such person is insolvent, or will prob
ably be insolvent, the same shall be settled by the guardian in like
manner, and like proceedings may be had as is or may be required by
law for the settlement of the insolvent estate of a deceased person.
SEC. 2279. The priority of claim to the custody of any insane per
son, habitual drunkard, or spendthrift aforesaid, shall be:
1. The legally appointed guardian;
2. The husband or wife;
3. The parents;
4. The children.

C H A P T E R 6 .
MASTER AND APPRENTICE.

MINORS.
. $ 2678.
INDENTURE:
Tig™m m o r t 0
R. § 2674.

SECTION 2280. Any minor child may be bound to service until the
attainment of the age of legal majority as hereinafter described,
SEC. 2281. Such binding must be by written indenture, specifying
the age of the minor and the terms of agreement. If the minor is
more than twelve years of age and not a pauper, the indenture must
be .signed by him of his own free will.
c o n s e n t of reiSEC. 2 2 8 2 . A written consent must be appended to or indorsed
aB . ves
requ' . U p 0 n
agreement, and signed by one of the following persons,
§ 2676.
to-wit:
1. By the father of the minor; but if he is dead, or has abandoned
his family, or is for any cause incapacitated from giving his assent,
then,
2.. By the mother; and if she be dead, or unable, or incapacitated
for giving such assent, then,
3. By the guardian; and if there be no guardian, then by the
clerk of the circuit court.
Paupers.
SEC. 2283. The clerk of the circuit court may bind minors who
B . § 2576.
are paupers till they have attained the age of majority, without ob
taining their assent.
In d e n tu re .
SEC. 2284. The written indenture must, in that case, be signed by
R . § 2677.
the master and said clerk.
Same.
SEC. 2285. The indenture must, in all cases where there is a parent
R . I 2678.
or guardian, be in three parts, one being left with the master, another
with the clerk of the circuit court, and the third with the person by
whose assent he is bound.
: RIGLLTS:
UABUITIES
SEC. 2286. The powers, liabilities, and duties of the master, and
K. § 2679.'
the rights of the apprentice, are the same as those of parent and child
respectively, except as to inheritances and except as is otherwise pro
vided by law.
6
ARDÍAN O"
"''
r

°
B. § 2680.

SEC. 2287. T h e parent, guardian, o r officer, b y whose act o r con-

sent any minor is thus bound, must watch over the interest of the
minor, and, if the case require, must enter complaint as provided for
in the following section.
COMPLAINT
SEC. 2288. Upon complaint by the minor or by any other person
B^a§ 268™a8ter' made to the judge of the district or circuit court, stating under oath
that the master is ill-treating his apprentice or is in any other manner
officer. a n
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palpably failing in the discharge of his duty in regard to him, and
stating the particulars with reasonable certainty, the court shall sum
mon the master to appear and answer to such complaint.
SEO. 2289. The complaint, with the proper notice indorsed thereon,
must be served and returned in the same manner as in the commence
ment of an action, and the time for appearance shall be regulated by
the same rules.
SEC. 2290. The answer of the master must also be under oath, and,
if any other issue be joined thereon, it must be tried as in other cases
in court.
SEC. 2291. If the court or jury before whom the cause is pending
finds the cause of complaint admitted by the master, or proved upon
the trial to be of sufficient magnitude to justify the discharge of the
minor from farther service, judgment shall be rendered accordingly,
and a certificate of such judgment placed in said minor's hands.
SEC. 2292. From any judgment in such cases, either the minor or
the master may appeal in the same manner as provided for in ordinary
cases.
SEC. 2293. The above proceedings form no bar to the bringing of
a suit by or on behalf of the minor for damages, or for compensation
!
for services.
SEC. 2294. If the apprentice bound as aforesaid, refuses to serve
according to the terms of the indenture, upon complaint made in the
manner aforesaid, the judge shall issue a warrant to cause the appren
tice to be brought forthwith before him, and shall also cause notice of
the proceedings to be given to the parent, guardian, or officer by
whose act or consent the minor was bound as an apprentice, if to be
found in the county.
SEC. 2295. A reasonable space of time, not exceeding three days,
shall be allowed to the minor to consult his parent, guardian, or other
friends, previous to making his answer t o the complaint.
SEC. 2296. The answer must be made, and the issues thereon tried
in the manner hereinafter provided.
SEC. 2297. If he shows sufficient cause for refusing to serve, he
may be discharged from service i n the manner hereinbefore provided.
SEC. 2298. Instead of proceeding as aforesaid, the master may, f o r
any refusal to serve or for any gross misbehavior on the part of the
apprentice, file a complaint for the purpose of releasing himself from
the force and effect of the indenture aforesaid.
SEC. 2299. Proceédings thereupon shall be had similar to those
provided in case of a complaint by or in behalf of the apprentice, and
judgment rendered in like manner with the same right of appeal.
SEC. 2300. The death of the master, or his removal from the state,
works a dissolution of the indenture unless otherwise provided therein,
or unless the apprentice elects to continue in his service. And in the
event of a dissolution, the apprentice, shall receive such allowance for
services previously rendered as may be thought necessary under the
circumstances of the case.
SEC. 2301. Upon complaint being made to the circuit court of the
proper county, verified by affidavit, that the father or mother of a
minor child is, from habitual intemperance and vicious and brutal
conduct, or from vicious, brutal, and criminal conduct towards said
minor child, an unsuitable person to retain the guardianship and con
trol the education of such child, the court may, if it find the allega^
tions in the complaint manifestly true, appoint a proper guardian

Service o f .
R . § 2582.

Answer : issue :
trial.
R . § 2583.
J u d g m e n t : dis
charge.
R . § 2584.

Appeal.
R . §2585.

Suit f o r dam
ages.
R . § 2586.
Complaint
against a p p r e n 
tice.
R . § 2587.

A n s w e r : when
made.
R . § 2588.
I s s u e : trial.
R . §2589.
Discharge o f .
R . § 2590.
Master released
f r o m indenture.
B . § 2591.

Proceedings.
R . § 2592.

Dissolution of
b y death o r re
moval.
R . § 2593.

Natural guardI a n when r e 
moved.
R . § 2594.
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Proceedings.
B. $ 2595.

Same.
R. § 2596.

Trial.
R. § 2597.
Preference over
other cases.
R. § 2598.
Schooling and
treatment of
minors.
R. § 2599.
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for the child, and may, if expedient, also direct that such child be
bound as an apprentice to some suitable person until he attains his
majority. But nothing herein shall be so construed as to take such
minor child, if the mother be a proper guardian.^
SEC. 2 3 0 2 . The same proceedings may take place, and a like order
be made where the mother, who has for any cause become the guard
ian of her minor child, is in like manner found to be manifestly an
improper person to retain such guardianship.
SEC. 2 3 0 3 . The complainant in such cases must be sworn to his
complaint and file it in the office of the clerk, and a copy thereof,
with a notice thereon indorsed, stating the time when the matter will
be brought before the circuit court for adjudication, must be served
personally on the parent from whom the guardianship is sought to be
taken, at least ten days before the time so fixed for the adjudication.
SEC. 2 3 0 4 . Issues joined shall be tried in the same manner as in
ordinary civil actions.
SEC. 2 3 0 5 . Preference shall be given to such cases over the ordi
nary business of the court, but trials actually commenced need not
be suspended for that purpose.
SEC. 2 3 0 6 . The master shall send said minor child, after the same
be six years old, to school at least four months in each year, if there
be a school in the district, and at all times the master shall clothe the
minor in a comfortable and becoming manner.

C H A P T E R

7.

OF THE ADOPTIOK OF CHILDREN.
SECTION 2 3 0 7 . Any person competent to make a will is authorized
in manner hereinafter set forth, to adopt as his own the minor child
of another, conferring thereby upon such child all the rights, privi
leges, and responsibilities which would pertain to the child if born to
the person adopting in lawful wedlock.
SEC. 2 3 0 8 . I n order thereto, the consent of both parents, if living
Consent of
parents, mayor and not divorced or separated, and if divorced or separated, or if
of circuit court unmarried, the consent of the parent lawfully having the care and
required.
providing for the wants of the child, or if either parent is dead, then
R. G 2601.
the consent of the survivor, or if both parents be dead, or the child
shall have been and remain abandoned by them, then the consent of
the mayor of the city where the child is living, or, if not in a city,
then of the clerk of the circuit court of the county where the child is
living, shall be given to such adoption by an instrument in writing
signed by the parties or party consenting; and stating the names of
the parents, if known, the name of the cnild, if known, the name of
the person adopting such child, and the residence of all if known, and
declaring the name by which such child is thereafter to be called and
Who may adopt,
R. § 2600.

J W h e r e u p o n t h e application of t h e f a t h e r of
ail illegitimate child for t h e custody thereof, i t
appeared t h a t h i s moral character was no better
t h a n t h a t of t h e mother, a n d t h a t she h a d a

n a t u r a l affection for t h e child, neither neglecting,
abusing, nor failing to provide f o r i t , held t h a t
t h e custody of t h e child should n o t b e a w a r d e d
t o h i m . Pratt v. Nitz, 4 8 Iowa, 33.

£>'
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known, and stating also that such child is given to the person adopt
ing, for the purpose of adoption as his own child.
SEC. 2309. Such instrument in writing shall be also signed by the
person adopting, and shall be acknowledged by all the parties thereto
in the same manner as deeds affecting real estate are required to be
acknowledged; and shall be recorded m the recorder's office in the
county where the person adopting resides, and shall be indexed with
the name of the parents by adoption as grantor, and the child as
grantee, i n its orignal name if stated in the instrument.
SEC. 2310. Upon the execution, acknowledgment, and filing of
record of such instrument, the rights, duties, and relations between
the parent and child by adoption, shall, thereafter, in all respects,
including the right of inheritance, be the same that exist by law
between parent and child by lawful birth.
SEC. 2311. I n case of maltreatment committed or allowed by the
adopted parent, or palpable neglect of duty on his part toward such
child, the custody thereof may be taken from him and entrusted to
another at his expense, if so ordered by the circuit court of the county
where the parent resides, and the same proceedings may be had there
for, so far as applicable, as are authorized by law in such a case in the
relation of master and apprentice; or the court may, on showing of
the facts, require from the adopted parent, bond with security, in a
sum to be fixed by him, the county being the obligee, and for the ben
efit of the child, conditioned for the proper treatment and performance
of duty toward the child on the part of the parent; but n o action of
the court in the premises shall affect or diminish the acquired right of
inheritance on the part of the child, to the extent of such right in a
natural child of lawful birth.
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TITLE X Y I .
OF THE ESTATES OF DECEDENTS.

C H A P T E R 1 .
OF PROBATE JURISDICTION.
Circuit court
has exclusive.
Ch. 86, § 3,12
G . A.
Ch. 153, § 4, 13
G . A,

Always open :
exception.

Same : notice.

Clerk: power
in vacation.
Amended b y c h .
43, laws of 1874.
Orders of clerk
set aside.

S E C T I O N 2312. The circuit court of each county shall have original
and exclusive jurisdiction of the probate of wills, and the appointment
of such executors, administrators, or trustees, as may be required to
carry the same into effect; of the settlement of the estate of deceased
persons, and of the persons and estates of minors, insane persons, and
others requiring guardianship, including applications for the sale of
real property belonging to any such estates, except as prescribed in
chapters one and three, of title fifteen.®
SEC. 2313. The court shall be always open for the transaction of
probate business; but the hearing of any matter requiring notice shall
be had only in term time, or at such time and place as the judge may
appoint.
SEC. 2314. W h e n the judge fixes a time and place of hearing, as
contemplated in the preceding section, he shall determine what notice
shall be given thereof, and no such hearing shall be had until proof
is made of the giving of such notice.
SEC. 2315. The clerk, in vacation, shall have power to appoint
executors, administrators, [guardians] and appraisers; t o issue cita
tions and other notices, and to discharge such other duties in relation
to estates of decedents as are in this title specially devolved on him.
SEC. 2316. Any act of the clerk, as contemplated in the preceding
section, shall be binding on all parties interested therein until the next
term of the court after they are entered of record, when they shall be

a
T h i s section does n o t deprive t h e district
court of jurisdiction of a n original action t o set
aside a will. I t h a s reference only t o t h e pro
bate. T h e district court cannot a d m i t a will t o
probate for w a n t of jurisdiction over t h e subject
m a t t e r . N o t so however, i n respect t o a n orig
inal action t o set i t aside. Leighton v. Orr. 44
Iowa, 679, 683; Maples v. Marsh. 4 9 I d . , 381.
T h e circuit court a s a court of probate h a s
jurisdiction t o appoint a n administrator, even
i n a county where there is n o property of de
ceased beyond a n interest i n a n action a t law,
and i t s adjudication in not open t o b e attacked
collaterally. Murphy, Neal & Co. v. Creighton,
45 Id., 179. B u t see Christy v. Vest, 36 I d . ,
285.
A n order of t h e circuit court, discharging a n

administrator, does n o t a m o u n t t o an adjudica
tion t h a t a n h e i r of t h e intestate, whom t h e
administrator reported t h a t h e was unable to
find, is i n fact dead, n o r will i t estop such h e i r
or his creditors f r o m claiming h i s distributive
share of t h e estate. Crosby v. Calhoun et al.,
45 I d . , 557.
U p o n t h e probate of a will a j u r y trial cannot
b e d e m a n d e d a s a m a t t e r of r i g h t ; a n d w h e r e
such trial is g r a n t e d i t will n o t b e error t o set
aside t h e finding of t h e j u r y . Gilruth v. Gilruth,
40 I d . , 346.
T h e jurisdiction conferred upon t h e circuit
court of t h e estates of insane persons does n o t
exclude t h e jurisdiction of t h e district court u p o n
questions of r i g h t between insane persons a n d
others. Flock et al. v. Wyatt et al., 49 I d . , 466.
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read in open court and approved, set aside, or modified, but until so
set aside or modified, i t shall have the same force and effect as if done
by the court.
SEO. 2317. Where the judge is a party, or connected by blood or Causes t r a n s affinity with any person so interested nearer than the fourth degree, ["l,j0ttorli™"
or is personally interested in any probate matter, he shall order the ch. íes, §'s, 13
same transferred to the district court, which shall have jurisdiction G ' A therein the same as the circuit court would otherwise have, and its
proceedings shall be entered on the records of the circuit court.
SEC, 2318. W h e n a case is originally within the jurisdiction of the JURISDICTION of
courts of two or more counties, that court which first takes cognizance ^."§2306.
thereof by the commencement of proceedings, shall retain the same
throughout.
SEC. 2319. The court of the county i n which a will is probated, or SAME,
in which administration is granted, shall have jurisdiction co-extensive B- S2472with the state in the settlement of the estate of the decedent and the
sale and distribution of his real estate.
SEC. 2320. Any process or authority emanating from the court PROCESS re
in probate matters, may for good cause, be revoked and a new one È°k§e23<".
issued.
SEC. 2321. All bonds relating to probate matters shall be filed in Bonds uiea:
the office of the clerk of the circuit court, and shall not be deemed
^ 13
sufficient until examined by the clerk and his approval indorsed a. A.
thereon.

C H A P T E R 2.
OF WILLS AND LETTERS OF ADMIÏTISTBATION.

SECTION 2322. Any person of full age and sound mind may dispose, by will, of all of his property except what is sufficient t o pay his
debts, or what is allowed as a homestead, orb otherwise given by law as
privileged property to his wife and family.
SEC. 2323. Property to be subsequently acquired, may be devised
when the intention is clear and explicit.
SEC. 2324. Personal property to the value of three hundred dollars
may be bequeathed by a verbal will, if witnessed by two competent witnesses.0
b
The republication of a will revoked by the
subsequent birth of a child cannot be shown by
parol. In the absence of statutory provisions
the same formalities are necessary to the republication as were required in the original publication. Carey v. Baughn, 36 Iowa, 540; Perjue
v. Perjue, 4 Id., 520.
Parol evidence is not admissible to supply an
omission or cure a defect in a will, caused
through oversight or mistake. Nor in any case
to show the intention of the testator, except
where there is a latent ambiguity arising, dehors
the will, as to the person or subject-matter, or
to rebut a resulting trust. Fitzpalrick v. FitzPatrick, 36 Id., 674.

who may make,
- 8 23W*

R

r. s 2310'.
verbal
wills,
K
- S 2311.

0
A verbal will disposing of personal property
exceeding three hundred dollars in value is of
no validity even to the extent of that sum.
Strieker v. Oldenbaugh, 39 Iowa, 653.
A bequest of a promissory note of the nominal
value of $400 will be held invalid in the absence
of proof that its value did not exceed $300.
It is necessary to the validity of a will bequeathing personal property exceeding three
hundred dollars in value, that two witnesses
should subscribe the same; and i t is not valid
unless thus subscribed, though the witnesses
were present and can testify that it was signed
by the testator. In the matter of the last will,
etc., of Boyer Boyens, 23 Id., 354.
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R . § 23X4.
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R . $ 2316.
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R . § 2320.
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R . § 2321.
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R, § 2322.
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SEO. 2 3 2 5 . A soldier in actual service, or a mariner at sea may dis
pose of all his personal estate by a will so made and witnessed.
SEC. 2326. All other wills, to be valid, must be in writing witnessed
by two competent witnesses and signed by the testator, or by some
person in his presence and by his express direction.
SEC. 2327. No subscribing witness to any will can derive any ben
efit therefrom, unless there be two disinterested and competent wit
nesses to the same.
SEC. 2 3 2 8 . But, if, without a will, he would be entitled to any por
tion of the testator's estate, he may still receive such portion to the
extent in value of the amount devised.
SEC. 2 3 2 9 . Wills can be revoked, in whole or in part, only by be
ing canceled or destroyed by the act or direction of the testator with
the intention of so revoking them, or by the execution of subsequent
wills.
SEC. 2 3 3 0 . When done by cancellation, the revocation must be wit
nessed in the same manner as the making of a new will.
SEC. 2331. Wills, duly sealed up and indorsed, may be deposited
with the clerk of the court, who shall file and preserve the same until
the death of the testator, unless he sooner demand them.
SEC. 2332. If no executors are named in the will, one or more may
be appointed to carry it into effect.4
SEC. 2333. If no executors are named therein, or if the executors
named fail to qualify and act, it shall be retained until an executor is
appointed and qualified in the manner herein prescribed.
POSTHUMOUS CHILDREST—DEVISEE.

Po s th u m o u s
children.
R . § 2316.
Allowance t o .
R . § 2317.

"Devisee":
meaning o f .
R . § 2318.

Devisee: chil
dren of inherit*
R . § 2310.

SEC. 2 3 3 4 . Posthumous children unprovided for by the father's
will, shall inherit the same interest as though no will had been made.e
SEC. 2 3 3 5 . The amount thus allowed to a posthumous child, as well
as that of any other claim which it becomes necessary to satisfy in
disregard of or in opposition to the contemplation of the will, must be
taken ratably from the interests of heirs, devisees, and legatees.
SEC. 2 3 3 6 . The word "devisee" as used in this title, shall, when ap
plicable, be construed to embrace "legatees," and the word "devised"
shall, in like cases, be understood as comprising the force of the word
"bequeathed."
SEC. 2 3 3 7 . If a devisee die before the testator, his heirs shall in
herit the amount so devised to him unless from the terms of the will a
contrary intent is manifest/
CUSTODIAN—PROBATE.

T o file will.
C h . 71, H G . À .

SEC. 2338. Any person having the custody of a will, shall, as soon
as he is informed of the death of the testator, file the same with the
clerk, who shall open and read the same.

4
Where the testator has named an executor
in his will, the court has no power to appoint an
administrator to precede the executor in the set
tlement of the estate. Pickering v. Wetting,
47 Iowa, 242.
6
The birth of a child to a testator, subsequent
to the making of a will, and before the death
of the testator, will alone operate as an implied

revocation of the will. McCullum v. McKinzie,
26 Iowa, 510: See, also, Carey v. Baughn, 86
Id., 540.
' The widow of a deceased husband will not
inherit from the child who died before the death
of the husband. Will of Gustav L. H. Overdieck, 50 Iowa, 244.
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SEC. 2 3 3 9 . If any person having the custody of a will fail to pro- P
OR re
ENAITY F
duce the same as required by the preceding section after receiving a ^s?2324reasonable notice so to do, the court may commit him to jail until he
produce the same; and he shall be liable for all damages occasioned by
his failure to produce such will.
SEC. 2 3 4 0 . After the will is produced and read, a day shall be fixed PROBATE,
by the court 6r clerk for proving the same, which day shall be during gh^168' § i, 13
a term of court, and may be postponed from time to time in the discre- Amended by en.
tion of the court. [Whenever the proving of a will is contested either u ' 1 6 A*
party shall be entitled
to demand a jury and to the verdict of a jury on
the issues involved.8]
SEC. 2 3 4 1 . The clerk shall give notice of the time thus fixed by NOTICE OF hearpublishing a notice, signed by himself and addressed to all whom it ame g
may concern, in a daily or weekly paper printed in the county where
'
the will is filed, for three consecutive weeks, the last publication of
which shall be at least ten days before the time fixed for such hearing;
but the court in its discretion may prescribe a different kind of notice.11
SEC. 2342. Wills, when proved and allowed, shall have a certificate certmoate: evithereof indorsed on or annexed thereto, signed by the clerk and at- ^en„°^2
tested by the seal of the court; and every will so certified, or the re
cord thereof, or the transcript of such record duly authenticated, may
be read in evidence in all courts without further proof.'
SEC. 2 3 4 3 . After being approved and allowed, the will, together BECORAEA.
with the certificate hereinafter required, shall be recorded in a book E- § 2327•
kept for that purpose.
SEC. 2 3 4 4 . When proved and recorded, the court shall direct the Executor t o
will, or an authenticated copy thereof, to be placed in the hands of the j e ^ y "
executor therein named or otherwise appointed.
EXECUTORS—TRUSTEES.

SEC. 2345. A married woman may act as executor independent of MARRIED WOMEN,
E s 2336
her husband.
'
"
SEC. 2346. If a mrnor under eighteen years of age is appointed an MINORS,
executor, there is a temporary vacancy as to him until he reaches that E* * 2337'
age.
SEC. 2 3 4 7 . If a person appointed executor refuses to accept the VACANCIES,
trust, or neglects to appear within ten days after his appointment and Q^ 5 8 ' * 8 ' 1 3
give bond as hereinafter prescribed, or if an executor removes his1 resi
dence from the state, a vacancy will be deemed to have occurred.t It was held, in Gilruth v. Gilruth, 40 Iowa,
346, prior to the amendment of this section,
that, upon the.probate of a will, a jury trial
could not be demanded as a matter of right.
* Publication of the notice required by this
section (2341) may be proved by the affidavit of
any person who is in a situation to have per
sonal knowledge of the fact. Farrell v. Leighton et al., 49 Iowa, 174.
A will devising the use and enjoyment of cer
tain real estate to A, "to be enjoyed by her
during her natural life only," and after her
death to her heirs, "free and clear of alt liens
and incumbrances thereon," was held, to give
the devisee only a life estate, the intent of the
testator being to create a new stock of descent
39

at her death.
Id., 302.

Slemmer v. Crampton et al., 50

1
A will having the certificate of proof and
allowance attached, as provided by this section,
may be read in evidence without further proof,
or any showing that all the directory provisions
of the statute have been complied with. Nor
need the certificate state such compliance, but
only the fact of the proof and allowance of the
will. Latham v. Latham, 30 Iowa, 294.

i An executor may refuse to accept the trust,
or may create a, vacancy by removal from the
state, and he may also surrender his trust by
resignation. The United States Rolling Stock
Co. v. Potter, 48 Iowa, on p. 66.

610
How filed :
Same, § 9.

Substitution.
B. % 2340.

Trustees to
give bond.
Ch. 153. § 6, 13
G. A.
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S E C . 2 3 4 8 . I n a case of vacancy, letters of administration, with the
will annexed, may be granted to some other person; or if there be an
other executor competent to act, he may be allowed to proceed by him
self in administering the estate.
SEC. 2349. The substitution of other executors shall occasion no
delay in the administration of the estate. The periods hereinafter
mentioned within which acts are to be performed after the appoint
ment of executors, shall all, unless otherwise declared, be reckoned
from the issuing of the commission to the first general executor.
S E C . 2 3 5 0 . Trustees appointed by will, or by the court, must qual
ify and give bonds the same as executors, and shall be subject to con
trol or removal by the court in the same manner.
FOREIGN WILLS.

SEC. 2351. Wills probated in any other state or country, shall be
admitted to probate in this state without the notices required by law
in the case of domestic wills, on the production of a copy of such will
and of the original record of probate thereof, authenticated by the
attestation of the clerk of the court in which such probation was made;
or, if there be no clerk by the attestation of the judgek thereof, and by
the seal of office of such officers, if they have a seal.
SEC. 2352. All provisions of law relating to the carrying into effect
Same.
Ch. 139, § § 1, 2, of domestic wills after probate, shall, so far as applicable, apply to
11 G. A.
foreign wills admitted to probate in this state as contemplated in the
preceding section:
[Provided, That where, by any will first admitted to probate in any
Foreign execu
tor empowered other state or country and then admitted to probate in Iowa, the
to sell roa1
executors or trustees under said will are empowered to sell and convey
estate.
real estate, then upon the production of and recording i n the proper
probate record a copy of the original record of the appointment, quali
fication and giving bond, unless such bond was waived in the will, of
such executors or trustees by the foreign court granting the original
probate of the will, duly authenticated in the same manner as foreign
wills are required to be, then, in conformity with the power granted,
in such wills, such executors or trustees may sell and convey real estate
within any county in this state where such probate of will and proof
of qualification may be so of record, without further qualifying in this
state, and without reporting such sale to the circuit courts in this
Amended by
state for approval; and such sales and conveyances shall have the same
ch. 162,18 G. A.
force and validity as if made by executors and trustees duly qualified
within this state and reported to, and approved by the circuit courts,
unless at the time of the execution and delivery of said deed, letters
testamentary or of administration upon the estate of spch decedent
shall have been granted in this state and remain in force and unre
voked, and due notice of such letters be given in such county in this
state, if other than the one in which such letters were originally
granted here as required by section 2629 of the code, in reference to
Probated In
other states:
effect of.
R. § 2328.

k
It has been held that the sufficiency of the
attestation of a foreign will by the judge of the
probate court where the same was proven, with
out being authenticated by the clerk, cannot be
collaterally called in question after the probate
court in a county of this state, has under the pro
visions of the statute, allowed and recorded the
will and passed upon the, sufficiency of the

authentication. Stanley v. Morse et- al., 26
Iowa, 454.
Under this section, a will proved and allowed
in another state should be allowed and may be
recorded by the circuit court of this state. Such
allowance is conclusive of the due execution of
the will. Vance et al. v. Anderson, 39 Id., 426;
see section 2353 of' code.
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actions affecting real estate; in which case any conveyance made shall
be subject to all the rights acquired under the appointment and letters
granted in Iowa; provided, that no such conveyance shall be made by
such executor or trustee until three months after the recording of a
duly authenticated copy of the will, original record of appointment,
qualification and bond (unless bond was waived in the will) in the
proper probate record of the county where the land is situated.
SEC. 2. That all conveyances heretofore made by foreign executors
and trustees in which the requirements of this act have been complied
with, or in which such proof of authority at the date of conveyance
shall be hereafter made of record as provided in section 1 of this act,
are hereby declared to be legal and valid in law and equity from the
date of such deed; provided, that the provisions of this section shall
in no manner affect adverse rights vested at the date of such convey
ance and prior to the taking effect of this act, or the performing the
additional requirements of this section.] _
SEC. 2353. Wills, foreign or domestic, shall not be carried into
effect until admitted to probate as hereinbefore provided, and such
probate shall be conclusive as to the due execution thereof, until set
aside by an original or appellate proceeding.

Deed b y foreign
executors here
tofore made:
legalized.

Foreign o r do
mestic m u s t b e
probated.
C h . 158, § 6 , 1 3
G . A.

ADMINISTRATION.

SEC. 2354. I n other cases where an executor is not appointed by
will, administration shall be granted:
1. To the wife of the deceased;
2. To his next of kin;
3. To his creditors;
4. To any other person whom the court may select.1
SEC. 2355. Individuals belonging to the same or different classes,
may be united as administrators whenever such course is deemed
expedient.
SEC. 2356. To each of the above classes in succession, a period of
twenty days, commencing with the burial of the deceased, is allowed
within which to apply for administration upon thé estate.
SEC. 2357. When from any cause general administration cannot
be immediately granted, one or more special administrators may be
appointed to collect and preserve the property of the deceased.
SEC. 2358. N o appeal from the appointment of such special execu
tors, shall prevent their proceeding in the discharge of their duties.
SEC. 2359. They shall make and file an inventory of the property
of the deceased, in the same manner in all respects as is required of
general executors or administrators, and shall preserve such property
from injury.
SEC. 2360. For this purpose they may do all needful acts under
the direction of the court, but shall take no steps i n relation to the
allowance of claims against the estate.
SEC. 2361. Upon the granting of full administration, the powers
of the special administrators shall cease, and all the business shall be
transferred to the general executor or administrator.
1
Where the time given b y the statute for
the next of kin or creditors t o take out letters of
administration has expired, a stranger may be

appointed de bonis non.
37 Iowa, 684.

Who entitled:
ordero f .
R . § 2343.

Classes u n i t e d .
R . §2344.
T i m e allowed
each class.
R . § 2345.
Special a d 
ministr ator s.
E . § 2352.
Appeal.
R . § 2353.
Inventory.
R . § 2354.

Duties.
R . § 2355.

Special: when
powers cease.
B . § 2356.
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Bond o f .
< h . 158, § 10,13
G . A.

Oath o f .
C h . 148, § 11,13
G . A.
New bonds.
R . § 2360.
Letters.
C h . 158, § 12, 13
G . A.

T o give notice
of appoint
ments.
E . § 2389.
Oh. 158, § 18, 13
G . A.
Limitation.
K. § 2357.
Administra»
tion : when
granted i n
other states.
R . § 2341.

Same.
R . § 2342.
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SEC. 2362. Every executor or administrator, except as herein other
wise declared, before entering on the discharge of his duty, must give
bond in such penalty as may be required, to be approved by the clerk,
conditioned for the faithful discharge of the duties imposed on him
by law, according to the best of his ability.
SEC. 2363. He must also take and subscribe an oath, the same in
substance as the condition of the bond aforesaid ; which oath and bond
must be filed with the clerk.
SEC. 2364. New bonds may be required by the court to be given,
and in a new penalty and with new sureties whenever the same is
deemed expedient;
SEC. 2365. After the filing of the bond aforesaid, the clerk shall
issue letters testamentary or of administration, as the case may be,
under the seal of the court, giving the executor or administrator the
power authorized by law.
SEC. 2366. The executors or administrators first appointed and
qualified for the settlement of an estate, shall, within ten days after
the receipt of their letters, publish such notice of their appointment
as the court or the clerk may direct; which direction shall be indorsed
on the letters when issued.
SEC. 2367. Administration shall not be originally granted after
the lapse of five years from the death of the decedent, or from the
time his death was known in case he died out of the state.
SEC. 2368. If administration of the estate of a deceased non
resident has been granted in accordance with the laws of the state or
country where he resided at the time of his death, the person to whom
it has been committed, may, upon his application, and upon qualifying
himself in the same manner as is required of other executors, be
appointed to administer upon the property of the deceased in this
state, unless another has been previously appointed.111
SEC. 2369. The original letters or other authority, conferring his
power upon such executor, or an attested copy thereof, must be filed
with the clerk of the proper court before such appointment can be
made.

C H A P T E R 3.
OF THE SETTLEMENT OF THE ESTATE.

SECTION 2370. Within fifteen days after his appointment, the exoh™®,1"!'!*,is ecutor shall make and file with the clerk an inventory of all the perA
*
sonal effects of the deceased of every description which have come t o
his knowledge, and a list of all book accounts which appear by the
books or papers of the deceased to be unsettled. Such inventory shall
m
A presumption will be indulged in favor of
the regularity of the appointment of an administrator in another state, and his consequent
appointment as ancillary administrator here, to
dispose of property in this state, upon proper
application therefor, may be made after five
years from the death of the intestate. Woodruff
v. Shultz, 49 Iowa. 430.

The property left by a decedent cannot be subjected to the claim of a judgment creditor by an
action to revive a judgment against the heirs of
the decedent, in the absence of any administration upon his estate. Bridgman
Co. v. Mil1er et al., 50 Iowa 392.
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be so made out as to show separately and distinctly, each by itself,
the property inventoried as general assets o£ the deceased; the prop
erty inventoried and which is regarded as exempt under the next two
sections; and the book accounts."
SEC. 2371. When the deceased leaves a widow, all personal prop W h e n n o t
erty which in his hands as the head of a family would be exempt assets.
R . § 2361.
from execution, after being inventoried and appraised, shall be set
apart to her as her property in her own0 right, and be exempt in her
hands as in the hands of the decedent.
SEC. 2 3 7 2 . The avails of any life insurance [or any other sum of L i f e i n s u r a n c e .
money made payable by any mutual aid or benevolent society upon R . § 2362.
b y ch.
the death of a member of such society] are not subject to the debts of 5Amended
the deceased, except by special contract or arrangement, but shall, in , 1 8 G. A .
other respects, be disposed of like other property left by the deceased."
SEC. 2 3 7 3 . All property inventoried by the executor shall be ap Appraisement.
praised by three appraisers, who shall be appointed immediately on R . §2363.
the filing of the inventory.®
SEC. 2 3 7 4 . The clerk shall issue to them a notification of their Clerk t o notily
appointment, accompanied by a copy of the inventory as returned appointees.
by the executor, and in making their appraisement they shall affix a
value to each item of property, separately, as it appears in such in
ventory.
SEC. 2 3 7 5 . The court shall, if necessary, set off to the widow, and Allowance t o
and
children under fifteen years of age, of the decedent, or to either, suffi widow
children.
R
.
§
2370.
cient of his property, of such kind as it shall deem appropriate, to C h . 22, § § 1, 2,
support them for twelve months from the time of his death.
3, 9 G . A .
SEO. 2376. A supplemental inventory must be made in like manner, Supplemental
inventory.
whenever the existence of additional property is discovered.
R . § 2365.
SEC. 2 3 7 7 . The court may, on the petition of the widow, or other Allowance r e 
person interested, review the allowance so made to the widow or chil versed.
C h . 22, § 4, 9 G .
dren, and increase or diminish the same, and make such order in the A .
premises as it shall deem right and proper.
SEC. 2 3 7 8 . If any portion of the decedent's personal property be P r o p e r t y i n a n 
county.
in another county, the same appraisers may serve, or others may be oRt.h e§r2364.
appointed.
" The ancient common law rule that a 'debtor
who is made the executor of his creditor is
thereby released from the debt, it not appearing
that the assets of the estate are insufficient to meet
the testator's debts, is not in force in this
country, and the debt in the hands of the exec
utor is regarded as general assets of the estate
for the benefit, not only of creditors but of lega
tees and others interested. Raster v. Pierson,
27 Iowa, 90.
In am action by a receiver against an executor
on a promissory note made by the latter to the
testator, judgment should be rendered against
him in his individual capacity, and not as exec
utor. Id.
° Property of the intestate set apart to the
widow under section 2361 of the revision, when
no longer needed and used by her as the head
of his family, fell into the general personal estate,
and became liable to distribution according t o
law, but not for the payment of debts. Gaskell
v. Case, 18 Iowa, 147; Mejer v. Meyer, 23 Id..
359.

It was also held, under the same section, that
an heir could not claim the exclusive right to
property set apart to the widow, by the executor,
even though the widow was not entitled thereto
because there was no longer a family within the
meaning of the section. Paup ». Sylvester, 22
Id., 371.
It was also held under the revision, that the
property, which under the statute was exempt
to the widow, as the head of the family, was not
to be deemed assets in the bands of the admin
istrator, nor to be administered upon as such;
and that even consent on her part, to such ad
ministration, under a misapprehension of her
rights, would not estop her from afterwards
claiming the property or its proceeds. Ellsworth
v. Ellsworth, 33 Id., 164.
P The proceeds of a policy of insurance upon
the life of the husband or wife are not exempt
from the debts of the survivor, after the pro
ceeds shall be realized.
i See Herri man v. McKeee, 49 Iowa, 187,
cited in notes to section 1182, ante.
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Same.
E . § 2367.
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R . § 2368.
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R . i 2369.
Creditors: will
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R . § 2371.

F u n d s col
lected : paid
out.
R . § 2372.

SE T T L E M E NT O F T H E E S T A T E .

[TITLE X Y I .

SEC. 2379. T h e court or judge m a y require any person suspected
of having taken wrongful possession of any of t h e effects of the de
ceased, or of having had such effects under his control, t o appear and
submit t o an examination under oath touching such matters ; and if
on such examination it appear t h a t h e has the wrongful possession of
any such property, t h e court or judge may order the delivery of t h e
same t o the executor of the estate.
SEC. 2380. I f , on being duly served with the order of the court or
judge requiring him t o do so, any person fail t o appear i n accordance
with such order; or if, having appeared, he refuse t o answer any
question which the court or judge deem proper t o be p u t t o him i n
t h e course of such examination; or if h e fail t o comply with t h e
order of the court or judge requiring him t o deliver t h e property t o
t h e executor, h e may be committed t o t h e jail of t h e county until a
compliance be yielded.1
SEC. 2381. Whenever i t is probable t h a t t h e known and acknowl
edged property of t h e deceased will n o t be sufficient f o r the payment
of his debts, any person t o whom t h e legal title of any real estate was
conveyed by t h e decedent or any person through whom the legal title
to any real estate conveyed by the decedent has subsequently passed,
or any person claiming an interest i n any such real estate, may be
required t o appear and submit to an examination as contemplated i n
the preceding sections, subject t o t h e penalties therein prescribed; and
the court or judge shall have f u l l power t o order the proper declara
tion of trust t o secure the estate, t o be made by any person who may
appear on such examination t o hold t h e legal title t o any real estate
which i n t h e event of the insufficiency of t h e personal property would
be assets f o r t h e payment of debts, and t o enforce compliance with
such order as is provided i n t h e next preceding section.
SEC. 2382. T h e executor, with t h e approbation of the court, may
compound with any debtor of the estate who may be thought unable
t o pay his whole debt.
SEC. 2383. T h e interest of a deceased mortgagee shall be included
among his personal assets, and, upon its being paid off, satisfaction
shall be entered by t h e executor.
SEC. 2384. W h e n a person by his will makes such a disposition of
his effects as t o prejudice the rights of creditors, t h e will may be sus
tained by giving security t o t h e satisfaction of t h e court f o r the pay
ment of t h e claims of the creditors t o t h e extent of the value of t h e
property devised.
SEC. 2385. W h e n n o different direction is given i n t h e will, debts
due t h e estate, shall, as f a r as practicable, be collected, and the debts
owing by the estate paid off therewith t o t h e extent of the means
thus obtained.

r
Under this and the preceding section the
examination must be confined to the person
summoned ; and i t is not competent to introduce
other evidence t o contradict his statements or to
establish the administrator's claim to the prop
erty. Smyth v. Smyth, 24 Iowa, 491.
The person thus subjected to examination i s
not a witness within the meaning of section 3982
of the revision. Id.
These sections of the statute do not confer
authority upon the court to try, as an issue of
fact, upon general evidence, whether the person
examined nas taken wrongful possession of the

effects of the estate of the deceased, but merely
to summon and compel the appearance of such
person, and subject him to an examination under
oath; and \ihere it appears therefrom that h e
has property belonging to the estate, order the
same to be delivered t o the administrator, and
to' enforce such order by imprisonment of the
defendant if necessary. Hickman v. Stanton,
32 Id., 134.
Where the property, claimed t o be assets of
the estate, has been taken and converted into
real estate, this proceeding is not applicable.
Madison v. Shoekley, 41 Id., 451, 453.
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SALE OF PROPEKTT.

SEC. 2386.

The court, o n the application of the executor, shall,

from time to time, direct the sale of such portion of the personal
effects as are of a perishable nature, or which, from any cause, would
otherwise be likely to depreciate i n value, and also such portions as
are necessary to pay off the debts and charges upon the estate.
SEC. 2387. If the personal effects are found inadequate to satisfy
such debts and charges, a sufficient portion of the real estate may be
ordered to be sold for that purpose.8
SEC. 2388. Application for that purpose can be made only after a
full statement of all the claims against the estate, and after rendering
a full account of the disposition made of the personal estate.
SEC. 2389. Before any order to that effect can be made, all persons
interested i n such real estate shall be served with notice i n the same
manner as is prescribed for the commencement of civil action, unless
a different notice is prescribed by the judge.4
SEC. 2390. If convenient, the real estate must be divided into par
cels, and each appraised i n the manner above provided for personal
property, and the appraisement filed i n like manner.
SEC. 2391. When a part cannot be sold without material prejudice
to the general interests of the estate, the court may order the sale of
the whole, or of such parts as can be sold advantageously.u
SEC. 2392. Property may be permitted to be sold at private sale,
whenever the court is satisfied that the interest of the estate will be
thereby promoted.
SEC. 2393. I n other cases, sales must be made at public auction,
after giving the same notice as would have been necessary for the sale
of such property on execution.
SEC. 2394. N o property can be sold at private sale for less than
the appraisement price, without the express approbation of the judge.
SEC. 2395. Property may be ordered to be sold on a partial credit
of not more than twelve months.
• T h e real estate of a n intestate descends t o
t h e heirs a t law, and the personal property only
goes t o t h e administrator unless the latter proves
inadequate for the payment of the debts of t h e
intestate, i n which case h e may be empowered
t o sell enough of the real estate t o make up t h e
deficit. Kinsell v. Billings, 35 Iowa, 154.
The interest of the widow in the real estate
of her deceased husband is not subject to t h e
payment of his debts, and may b e set apart t o
her without reference thereto. Mock v. Watson,
41 Id., 241.
This section should be understood as referring
t o t h e interest of the estate, as distinguished
from that of the wife, in the lands of the intes
tate. Id.
But where the administrator instituted pro
ceedings i n the probate court to sell lands of
t h e intestate to pay debts of the estate, making
the widow a party, and she was duly served
with process, and the land sold under the order
of the court, it was held, that her right t o dower
was adjudicated in that proceeding, and t h a t
she could not afterward maintain an action

Personal.
R . § 2373.

Real e s t a t e :
when ordered
sold.
R . § 2374.
Application.
R . § 2375.
Notice.
C h . 158, § 15, 13
G. A.

Sold i n par cels :
appraisement.
R . § 2377.
Whole m a y be»
R . § 2378.
P r i v a t e sale.
R . § 2379.

Public.
R . § 2380.
M u s t sell f o r
appraisement.
R . § 2381.
Credit.
R . § 2382.

therefor. Olmsted v. Blair, 45 Id., 42; Garvin
v. Hatcher, 39 Id., 685.
1
I n a proceeding for the sale of real estate by
a n executor, wherein t h e court has prescribed
the same notice as is provided by law i n ordinary
actions, a defendant, who has been served by
publication only and has n o t appeared, m a y
avail himself of the provisions of section 2877
of the code, and may thereunder have t h e order
of sale, made on default, set aside on motion
therefor a t any time within two years after t h e
making of the order. Huston v. Huston, 29
Iowa, 347.
" The objections t h a t t h e requirements of t h e
statute in regard t o the appraisement of lands
were not complied with, and t h a t the lands, com
posed of several tracts, were sold in a body,
are not jurisdictional i n their character, a n d
will not affect the validity of t h e sale. Cowins
v. Tool, Ex'r, etc., 36 Iowa, 82.
The approval of the administrator's deed b y
the probate court furnishes presumptive evidence
of the validity of the sale, and of t h e regularity
of all t h e prior proceedings. Id.
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SEC. 2 3 9 6 . Any person interested in the estate, may prevent a sale
of the whole or any part thereof, by giving bond t o the satisfaction
of the court, conditioned that he will pay all demands against the
estate, to the extent of the value of the property thus kept from sale,
as soon as called upon by the court for that purpose.
SEC. 2 3 9 7 . If the conditions of such bond are broken, the property
Same.
B. § 2384.
will still be liable for the debts, unless it has passed into the hands of
an innocent purchaser, and the executors may take possession thereof
and sell the same under the direction of the court, or they may prose
cute the bond, or both at once if the court so direct.
SEC. 2 3 9 8 . If the conditions of the bond are complied with, the
Same.
R. § 2386.
property passes by devise, distribution, or descent, in the same manner
as though there had been no debts against the estate.
SEC. 2 3 9 9 . Where real estate is sold, conveyances thereof, executed
Conveyances ;
approval of.
by
the executor, pass t o the purchaser all the interest of the deceased
JEt. § 2386.
therein; but such conveyances shall not be valid until approved by
the court.
SEC. 2 4 0 0 . Such approval shall be entered of record. A certificate
Record of : pre
sumption.
thereof must be indorsed on the deed, with the signature of the clerk
Ch. 158, § 17, 13
and the seal of the court affixed thereto; and the deed so indorsed
U. A.
shall be presumptive evidence of the validity of the sale, and of the
regularity of all the proceedings connected therewith. T
SEC. 2401. N o action for the recovery of any real estate sold by an
Limitation.
R. § 2388.
executor can be sustained by any person claiming under the deceased,
unless brought within five years next after the sale.w
Sale : how pre
vented.
E . § 2383.

POSSESSION OF REAL PROPERTY.
When tafeen "by
executor.
Ch. 109, § 3,11
G. A.

Proceeds : how
applied.
Same, § 5.

SEC. 2 4 0 2 . If there be no heir or devisee present and competent t o
take possession of the real estate left by such decedent, the executor may
take possession of such real estate and demand and receive the rents
and profits thereof, and do all other acts relating thereto which may
be for the benefit of the persons entitled to such real estate.
SEC. 2403. Such executor or administrator, under the order and
direction of the court, may apply the profits of such real estate t o the
payment of taxes and of debts and claims against the estate of the
deceased in case the personal assets are insufficient.

" The approval of the administrator's deed by five years from the time of the discovery of the
the court furnishes presumptive evidence of the fraud under sections 2529 and 2530 of the Code,
validity of the sale and the regularity of all the Cowin v. Tool, 31 Id., 513.
prior proceedings. Cowins v. Tool, 36 Iowa, 82.
It was held in Washburn v. Carmichael, 32
» I n Good v. Norley, 28 Iowa, 188, i t was Iowa, 475, that a guardian's sale of real estate,
held by BECK and COLE, Justices, that the without notice t o the heirs, is void for want ot
limitation prescribed in this section did not ap- jurisdiction in t h e court ordering the sale, / l h e
A
ply to, and would not bar, a sale that was abso- ?P1D12?TJ
P ^ COLE, JJ., ;in Good v. Norlutely void for want of jurisdiction in the court k#» 28 Id., 188, adhered to by BECK, J.
t o make the order therefor; while DILLON, Oh.
Where an administrator, under the statute,
J . , and WRIGHT, J., held that the statute ap- has applied to the court and obtained authority
plied t o sales that were invalid as well as t o t o sell real estate on which rests a mortgage in
those where the proceedings were merely defect- the execution of which the wife joined, such sale
ive, and that the action in that case was barred, will have the same effect as one made on special
This section does not apply to a case where execution in a foreclosure proceeding to which
the proceedings are attacked and sought to be she had been made a party, and the purchaser
set aside on the ground of fraud, and in such takes the land discharged of dower. Mead v.
case the statute will not commence t o run until Mead et al., 39 Id., 28.
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SEC. 2404. Such executor or administrator shall account to such
heirs or devisees f o r the rents, profits, or use of such real estate, de
ducting therefrom the payments made under the preceding section,
together with a reasonable compensation for his own services, to be
fixed by the court.
SEC. 2 4 0 5 . When there are minor heirs for whom no guardian has
been appointed, the executor or administrator shall pay out of any
assets in his hands, all taxes assessed against the estate not otherwise
provided for, and he shall be credited therefor as for the payment of
other claims against the estate.
SEC. 2 4 0 6 . W h e n the interests of creditors will not thereby be
prejudiced, a testator may prescribe the entire manner i n which his
estate shall be administered on; may exempt the executor from the
necessity of giving bond, and may prescribe the manner in which his
affairs shall be conducted until his estate is finally settled, or until his
minor children become of age.
SEC. 2 4 0 7 . The court, in its discretion, may also authorize an exec
utor or administrator to continue the prosecution of any business in
which the deceased was engaged at the the time of his death, in order
to wind u p his.affairs with greater advantage; but such authority shall
not exempt him from returning a full inventory and appraisement as
in other cases.

Accounts :
compensation.
Same, § 4.

When there are
minors who
have no guard
ian.
Same, § 6.
Testator may
prescribe man
ner of settling
estate.
B. §2358.

Court may di
rect any busi
ness contin
ued.
B. § 2359«

CLAIMS—PAYMENTS.

SEC. 2408. Claims against the estate shall be clearly stated, sworn
to, and filed, and ten days' notice of the hearing thereof, accompanied
by a copy of the claim, shall be served on one of the executors in the
manner required for commencing ordinary proceedings, unless the
same have been approved by the administrator, i n which case they
may be allowed by the clerk without said notice.1
SEC. 2409. All claims filed against the estate shall be entitled in
the name of the claimant against the executor, naming him as execu
tor of the estate, naming it; and7 in all further proceedings on the
claim, this title shall be preserved.
SEC. 2410. All claims filed and not expressly admitted in writing,
signed by the executor with the approbation of the court, shall be
conisdered as denied without any pleading on behalf of the estate.
1
The stating, verifying and filing1 of a claim
against an estate is in the nature of a petition.
When it is based upon a written instrument i t is
sufficient to file a copy, but the original must be
produced a t the time of trial or when i t is
allowed. Braught v. Griffith et al, 16 Iowa, 26.
I t is not a prerequisite to the commencement
and prosecution of proceedings against an ad
ministrator to correct errors in accounts taken
between the plaintiff and the decedent, that a
claim shall be stated, sworn to and filed in the
clerk's office. The County of Linn v. Day, 16
Id., 158.
If a claim be filed within the time prescribed,
the filing will not be rendered invalid because i t
was not sworn to when thus filed. It may be
verified after the filing. This section, being

Claims stated :
proved: allow
ance of.
B. § 2391.

Form in which
claim should
be made out.

Denial.

directory, i s thus sufficiently complied with.
Goodrich v. Conrad, 24 Id., 254; Wile v. Wright,
32 Id., 451.
The court may set aside or modify the allow
ance of a claim against an estate, approved by
the administrator and allowed by the clerk i n
vacation, without any other evidence than w h a t
is shown bv the papers. Ordway & Husted v.
Phelps, 45 Id., 279.
y
All claims filed against an estate must b e
entitled i n the name of the claimant against
the executor, and if the same are not approved
by the latter, they may be proved a s i n a n action
by ordinary proceedings. Per SEEVERS, Ch. J . ,
in Ordway S Husted v. Phelps, 45 Iowa, o n p.
281.

I
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SEC. 2411. If a claim filed against the estate is not so admitted by
the executor, the court may hear and allow the same, or may submit
it to a jury; and, on such hearing, unless otherwise provided, all pro
visions of law applicable to an ordinary proceeding shall apply.
SEC. 2412. I n matters of accounts of executors, the court shall
have authority to appoint one or more referees, who shall have all the
powers and perform all the duties of referees appointed by the court
in a civil action.
SEC. 2413. Demands, though not yet due, may be presented, proved,
and allowed as other claims.
SEC. 2414. Contingent liabilities must also be presented and proved,
or the executor shall be under no obligatien to make2 any provision for
satisfying them when they may afterwards accrue.
SEC. 2415. Claims against an estate, and counter claims thereto,
may, in the discretion of the court, be proved up before one or more
referees, to be agreed upon by the parties or approved by the court,
and their decision being entered upon the record becomes a decision of
the court.
SEC. 2416. Suits pending against the decedent at the time of his
death, may be prosecuted to judgment, his executor being substituted
as defendant, and such judgment shall be placed in the catalogue of
established claims, but shall not be a lien.
SEC. 2417. If either of the executors is interested in favor of a claim
against the estate, he shall not serve in any matter connected with
that case. And if all the executors are thus interested, the court shall
appoint some competent person a temporary executor in relation t o
such claims.
SEC. 2418. As soon as the executors are possessed of sufficient means',
over and above the expenses of administration, they shall pay off the
charges of the last sickness and funeral of deceased.4
SEC. 2419. They shall, in the next place, pay any allowance which
may be made by the court for the maintenance of the widow and
minor children.
SEC. 2420. Other demands against the estate are payable in the
following order:
1. Debts entitled to preference under the laws of the United States;
2. Public rates and taxes;
3. Claims filed within six months after the first publication of the
notice given by the executors of their appointment,
4. All other debts;
5. Legacies.

• The filing of the claim by a creditor against
the estate of the principal debtor, obviates the
necessity of filing the same as a contingent
claim. Brought v. Griffith et al., 16 Iowa, 26.
• Expenses incurred in the last sickness and
funeral charges do not constitute claims for
which the homestead is liable. Knox v. HanIon, 48 Id., 252.
k
The filing of a claim within six months after
notice of the granting of letters of administra
tion fixes its character as a claim of the third
class, without reference to the time of its estab
lishment by evidence. Noble v. Morreg, 19
Iowa, 509.
The court may allow or disallow a claim, and

designate the class in which it shall be paid.
Hart v. Jewett, 11 Id., 276.
When a claim has been allowed and its class
designated by the court, it should be paid rata
bly with other claims of the same class, when
the assets are insufficient to pay the full amount
of all. Id.
The filing of a claim within six months after
the notice was given by the administrator of his
appointment, entitles it to payment before those
filed after that time, even though it is not
admitted by the administrator or found upon by
the court, until after the six months. Chandler
v. Hockett's Admr., 12 Id., 269.
It was held under the revision that where an
action was commenced in the district court,
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SEC. 2421. All claims of the fourth of the above classes not filed L imitation,
and proved within twelve months of the giving of the notice aforesaid, n " § 2406are forever barred, unless the claim is pending in the district or
supreme court, unless
peculiar circumstances entitle the claimant
to equitable relief.0
.
SEC. 2422. After the expiration of the time for filing the claims T
HIRD CLASS:
of the third of the above classes, the executors shall proceed to pay off ^|n 2 ^ 6 p a y '
all claims against the estate in the order above stated, as fast as the
means of so doing come into their hands.
SEC. 2423. Claims of the fourth class may be paid off at any time WHEN to PAY
after the expiration of six months aforesaid, without any regard to
SÍOT™8those claims not filed at the time of such payment.
SEC. 2424. N o payment can be made to a claimant in any one class 8ame E § 2408
until those of a previous class are satisfied.
"
'
SEC. 2425. Demands not yet due shall be paid off if the holder will claims not due.
B s 2409
consent to such a rebate of interest as the court thinks reasonable. '
*
Otherwise the money to which such claimant would be entitled shall
be safely invested until his debt becomes due.
SEC. 2426. Within their respective classes, debts shall be paid off ORDER of payin the order in which they are filed, subject to the provisions of the R.^MIO.
next section.
SEC. 2427. If there are not likely to be means sufficient to pay off DIVIDEND,
the whole of the debts of any one class, the court shall, from time to K- S2411 •
time strike a dividend of the means on hand among all the creditors
of that class, and the executors shall pay the several amounts accord
ingly.
upon a claim against an executor, of which the
court had jurisdiction, within six months after
notice'of his appointment, the judgment, when
rendered, should be allowed and paid as a claim
in the third class, although t h e judgment was
not filed as a claim against the estate until after
t h e expiration of one year and a half after such
notice. Cooley v. Smith, 17 Id., 99.
A claim filed within six months after notice
of the appointment of the administrator, will
not be affected by t h e limitation relating t o
claims of t h e fourth class, and may be estab
lished after eighteen months. Goodr ich v. Con
rad,
24 Id., 254.
0
Under the revision all claims of the fourth
class had to be filed, proved and allowed within
eighteen months, and were barred unless em
braced within t h e exceptions provided i n sec
tion 2405 of the revision (section 2421 of the
code). Woodward v. Laverty, 14 Iowa, 381;
Noble v. Morrey, 19 Id., 509; Brewster v. Hendrick, 17 Id., 479.
The equitable relief contemplated by the stat
ute will not be granted to a party who had full
notice of the decease of the intestate and the
appointment and qualification of the adminis
trator, and was negligent in the prosecution of
his claim. Farrall v. Irvine, 12 Id., 52.
Whether equitable relief will be granted or
not must depend upon the facts of each partic
ular case. Johnston v. Johnston, 36 Id., 608.
For cases where equitable relief was granted
and claims allowed to be established after the
time limited in the statute, see McCormack v.
Cook, 11 Id., 267; Brewster p. Kendrick, 17

Id., 479; Farrall v. Irvine, 12 Id., 52; Johnston
v. Johnston, 36 Id., 608.
For cases where equitable relief was refused, see
Shomo v. Bissell, 20 Iowa, 68; Preston v. Day,
19 Id., 127.
Where a claim was filed b u t n o t proved
within t h e statutory period, because of t h e case
being continued for the purpose of perfecting
service, and because of a re-trial being ordered
a t a subsequent term, i t was held t h a t t h e claim
was not barred. Wile v. Wright, 32 Id., 451.
I t was held' under the revision t h a t while a
judgment rendered against one prior t o his
death may be enforced against real estate upon
which i t became a lien, after his death, without
being filed as a claim against the estate, this
must be done while t h e judgment lien exists.
Nor can t h e lien of the judgment i n such case
be revived for that purpose, after i t has expired,
by a n action on the judgment. Davis v. Shawhan, 34 Id., 71.
I t was also held, t h a t t h e b a r of this section
of the statute applied only to claims, t h e satis
faction of which was primarily sought out of the
personal assets of the decedent, a n d not t o
claims secured by mortgage upon which t h e
creditor relied for satisfaction. Allen v. Moer,
16 Id., 307.
A claim of t h e fourth class against t h e estate
of a decedent, not filed and proved within twelve
months after the publication of t h e notice of
appointment of administrator, is barred, unless
the case presents circumstances entitling t h e
claimant to equitable relief. Wilcox r. Jack
son, 51 Iowa, 296; Lacey v. Loughridge, Id., 629.
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SEC. 2428. The executors may, with the approbation of the court,
use funds belonging to the estate to pay off encumbrances upon lands
owned by the deceased, or to purchase lands claimed or contracted for
by him prior to his death.
SPECIFIC LEGACIES—PAYMENT.

When paid.
R. § 2413.

Same.
B. § 2414.
Same.
B. § 2415.

Order when
testator has
given no direc
tion.
B. % 2416.
When paid
ratably.
B. § 2417.
Same.
B. § 2418.
Executor fail
ing to pay :
judgment on
bond.
B § § 2419,2420.
2421.

SEC. 2429. Specific legacies of property may, by the court, be turned
over to the rightful claimant at any time upon his giving unquestion
able real estate security to restore the property, or refund the amount
at which it was appraised if wanted for the payment of debts.
SEC. 2430. Legacies payable in money, may be paid on like terms
whenever the executors possess the means which can be thus used
without prejudice to the interest of any claim already filed.
SEC. 2481. After the expiration of the twelve months allowed for
the filing claims as above provided, such legacies may be paid off with
out requiring the security provided for in the preceding two sections,
if the means are still retained to pay off all the claims proved or pend
ing as hereinbefore contemplated.
SEC. 2432. If the testator has not prescribed the order in which
legacies are to be paid off, and if no security is given as above provided,
in order to expedite their time of payment, they may be paid off in the
order in which they are given in the will, where the estate is sufficient
to pay all.
SEC. 2433. W h e n not incompatible with the manifest intention of
the testator, the court may direct all payments of money to legatees
to be made ratably.
SEC. 2434. Such must be the mode pursued when there is danger
that the estate will prove insufficient t o pay off all the legacies, unless
security be given to refund as above provided.
SEC. 2435. If the executors fail to make payment of any kind in
accordance with the order of the court, any person aggrieved by their
failure, may, on ten days notice to the executors and their sureties,
apply to the court for judgment against them on the bond of the exe
cutors. The court shall hear the application in a summary manner,
and may render judgment against them on the bond for the amount of
money directed to be paid and costs, and issue execution against them
therefor. If any of the obligors are not served, the same proceedings
in relation to them may be had with like effect as in an action by
ordinary proceedings under similar circumstances.11

d
U p o n a verbal order o f t h e county j u d g e ,
t h e executor w a s authorized t o pay i n t o his
h a n d s a n y m o n e y s b e l o n g i n g t o t h e estate or
legatees thereof; t h e j u d g e w a s held liable o n
h i s b o n d for t h e proper disbursement of t h e
s a m e . Doogan v. Elliott, 4 3 Iowa, 842.
T h e county j u d g e w a s authorized t o receive
m o n e y paid b y a n executor u p o n claims filed
a n d allowed against t h e estate, a n d w a s held
liable o n his official b o n a for a failure t o p a y t h e
s a m e to t h e proper parties. Wright & Co. v.
Harris etal., 31 I d . , 272.
I t w a s held under t h e revision, that, while
t h e county court m i g h t , i n a summary manner
enforce compliance w i t h a n order directing a n
administrator t o m a k e payments i n accordance
w i t h t h e prior order of t h e court, such court d i d

n o t h a v e exclusive jurisdiction. Wheelhouse vBryant et al., 13 I d . , 160. B u t s e e Section 2312
of t h e code.
U n d e r section 2419 of t h e revision, w h i c h i s
embodied i n section 2435 of t h e code, w i t h
am e n d m e n ts , i t w a s held, t h a t i n a proceeding
t o enforce t h e p a y m e n t of a c l a i m b y a n a d m i n 
istrator pursuant t o a n order o f t h e court, i t w a s
n o t necessary t o file a petition a l l e g i n g a breach
of t h e administrator's bond. Hart v. Jewett,
17 I d . , 234.
W h e r e a claim against t h e estate o f a de
ceased person, barred b y t h e failure t o present
t h e s a m e w i t h i n t h e ti m e prescribed b y l a w ,
w a s afterwards allowed b y t h e administrator a n d
ordered by t h e court t o be paid, i t w a s held,
t h a t t h e sureties o n t h e administrator's bond
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CHAPTER 4.
OP THE DESCENT AND DISTRIBUTION OP INTESTATE PROPERTY.

SECTION 2436. T h e personal property of t h e deceased, n o t neces
sary f o r t h e payment of debts, n o r otherwise disposed of as hereinbefore
provided, shall be distributed t o t h e same persons and i n t h e same pro
portions as t h o u g h i t were real estate. 6
SEC. 2437. T h e distributive shares shall b e paid over as f a s t as t h e
executor c a n properly do so.
SEC. 2438. T h e property itself shall b e distributed i n k i n d w h e n 
ever that c a n be done satisfactorily and equitably. I n other cases t h e
court m a y direct the property t o be sold, and t h e proceeds t o be dis
tributed.
SEC. 2439. W h e n t h e circumstances of t h e f a m i l y require it, t h e
court, i n addition t o w h a t i s hereinbefore set apart f o r their use, m a y
direct a partial distribution of t h e m o n e y o r effects o n h a n d at a n y
t i m e after filing t h e inventory and appraisement, u p o n t h e execution
of security like that required of legatees i n l i k e cases.
SEC. 2440. One-third i n value of all t h e legal or equitnble estates
i n real property, possessed b y t h e husband at a n y t i m e during t h e mar
riage, w h i c h have n o t been sold o n execution or a n y other judicial
sale, and t o w h i c h t h e w i f e h a s made n o relinquishment of her right,
shall b e set apart as her property i n fee-simple, i f she survive h i m .
T h e same share of t h e real estate of a deceased w i f e shall b e set apart
t o t h e surviving husband. A l l provisions made i n t h i s chapter i n re
gard t o t h e widow of a deceased husband, shall be applicable t o t h e
surviving husband of a deceased wife. T h e estates of dower and cur
t e s y are hereby abolished/
were liable for his failure to pay the claim out
of the funds of the estate in his hands, and that
they could not urge in defense that the claim
was barred by the statute a t the time of its al
lowance. Weber v. North et al., 51 Iowa, 375.
"Upon the death of the husband without is
sue, the wife takes only one-half of his personal
estate, either as dower or by descent. The same
rule applies to the husband, and to real, as well as
personal property. Dodds v. Dodds, 23 Iowa,
306; Burns v. Keas, 21 Id., 257; Hale v. Hun
ter, 24 Id., 181.
The right to a distributive share rests in the
person entitled thereto, whether widow or next
of kin, instanter upon the death of the intestate,
and not from the time of distribution actually
made; and distribution gives no new title but
only ascertains the property to which the title
attaches. If the death of the distributee takes
place before distribution actually made, his
share goes to his legal representatives or lega
tees and that the right of the widow to her dis
tributive share is held by a title as high as that
of the heir or next of kin, and, like his, is not
personal, but transmissible. Moore v. Gordon,
24 Id., 158.
The common law rule that a debtor who is

Distribution of
personal p r o p 
erty.
R . § 2422,
Payment.
R . § 2423.
I n kind.
R . § 24,24.

Partial diRtributkm : when
made.
R . § 2425.

S h a r e of hnaband o r wife.
O h . 151, § % 1, 3,
9 G . A.

made executor of his creditor's estate is thereby
released from the debt, is not in force in this
state, and the debt in the executor's hands is
regarded as general assets of the estate for the
benefit, not only of creditors, but of lega
tees and all others interested. Kaster v. Plerson,
27 Id., 90.
In an action by a receiver against the execu
tor to collect a debt due the estate, judgment
should be rendered against the defendant in his
individual capacity, and not as executor. Id.
' At no time during our existence as a terri
tory, was dower changed from what it was un
der the organic acts of Wisconsin and Iowa, or
different from what i t was a t common law.
Pense ». Hixon, 8 Iowa, 402.
Independently of statute, a sale of real prop
erty on execution or other judicial sale under a
judgment against the husband, would not bar
the wife's right of dower Id.
It is competent for the legislature, at any time
before the husband's death, to enlarge, abridge
or entirely take away the dower right of the
wife in the husband's lands. Lucas v. Sawyer
et al., 17 Id., 517.
The general rule is that dower is to be meas
ured by the law in force at the time of the hus-
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SEC. 2441. The distributive share of the widow shall be so set off as
to include the ordinary dwelling house given by law to the homestead,
or so much thereof as will be equal to the share allotted to her by the
last section, unless she prefers a different arrangement. But no differ
ent arrangement shall be permitted where it would have the effect of
prejudicing the rights of creditors.®
SEC. 2442. The widow of a non-resident alien shall be entitled to
the same rights in the property of her husband as a resident, except
as against a purchaser from the decedent.
SEC. 2443. The share thus allotted to her may be set off by the
mutual consent of all parties interested, when such consent can be ob
tained, or it may be set off by referees appointed by the court.h
SEC. 2444. The application for such a measurement by referees,
may be made at any time after twenty days and within ten years after
the death of the husband, and must specify the particular tracts of

band's death. Id. See also Sturdevant v. Norris et al., 30 Id., 65.
But where a t the time of a conveyance of real
estate by the husband, in which the wife did not
join, her right of dower remained as a t common
law; and subsequently, and before the husband's
death, the right of dower was enlarged by t h e
act of 1862, i t was held that the widow was enti
tled to dower according t o the law in force a t the
time of the conveyance. Moore v. Kent et al.,
37 Id., 20. See also Craven v. Winter, 38 Id.,
471.
T h e interest of the widow i n her deceased
husband's real property is not subject t o the
payment of his debts, and may be assigned with
out reference thereto. Mock v. Watson, 41 Id.,
241; Kendall v. Kendall, 42 Id., 464.
The wife's interest attaches upon the concur
rence of the seizin of the husband and coverture
of the wife, and is not, like t h a t of the heirs,
made subject to the rights of others or charges
against the estate. Id.
The first section of chapter 151, laws of 1862,
which changed the estate of dower from one for
life to a fee simple, did not abolish b u t enlarged
t h e dower estate of the widow. Kendall v.
Kendall, 42 Id., 464. See also Moore v. Kent,
37 Id., 20.
The surviving husband or wife cannot hold a t
t h e same time both dower and homestead i n the
same property, but must elect by which right h e
or she will take. Butterfield v. Wicks et al., 44
Id., 310; Meyer v. Meyer, 23 Id., 359; Briggs v.
Briggs, 45 Id., 318.
A judgment against a widow, after her home
stead rights have accrued, is not a lien upon the
distributive share to which she is entitled in the
lands of her deceased husband set off to her in
lieu of her homestead. Briggs v. Briggs, 44
Id., 318.
So a husband entitled t o dower in lands of his
wife which she has devised to another, may, af
ter her death, waive and relinquish his right
thereto, so t h a t the devisee of the wife shall
take a full title, free from and unaffected by
the lien of a judgment existing against the hus
band a t t h e time of his wife's decease. Shields
v. Keys, 24 Id., 298.

Where t h e wife has joined in the execution of
t h e mortgage; a foreclosure and sale thereunder,
after the death of her husband operates to bar
her right to dower in the land mortgaged.
Mead v. Mead, 39 Id., 28; Mooney v. Maas, 22
Id., 380.
Where the husband through negligence or
fraud permitted his son by a former marriage t o
obtain possession of his real property, by acquir
i n g a sheriff 's deed thereto, i t was held t h a t
the proceeds, in excess of the amount of the
judgment under which the property was sold,
should be subjected t o the widow's claim for
dower. Buzick v. Buzick, 44 Id., 259.
The surviving husband or wife cannot enjoy
a t the same time both dower a n d homestead i n
the real estate of the decedent, and must elect
which of those rights he or she will take. Ste
vens et al., v. Stevens, 50 Iowa, 491.
s When the widow applies for and has her
dower set off so as to include t h e dwelling-house
of the deceased and a portion of the forty acres
comprising the homestead, she cannot claim t h e
residue under a homestead right. Meyer v.
Meyer et al., 23 Iowa, 359.
Whether the heirs can compel the widow t o
accept dower and give u p t h e homestead right,
quere. Id.
When the widow elects t o take her distribu
tive share under the law, and when such share
embraces a part or all of the homestead, she
does not surrender the right t o have the prop
erty other than that set apart to her first ex
hausted i n the payment of a mortgage lien on
the whole premises. Wilson v. Hardesty, 48
Id., 515.
The unassigned dower interest of a widow i n
the real estate of her deceased husband is not
subject t o attachment in a n action a t law.
Rausch v. Moore, 48 Id., 611.
1
This section contemplates t h e appointment
of more t h a n one referee, and where more than
one is appointed, and only one acts in the ap
praisement of the property, the assignment of
dower may be set aside upon a slighter showing
of prejudice than if the appraisement had been
made by all. Jones v. Jones, 47 Iowa, 337.
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land in which she claims her share, and ask the appointment of re
ferees.1
SEO. 2445. The court shall fix the time for making the appoint- NOTICE.
ment, and direct such notice thereof to be given to all parties inter- »• 82¿o.
ested therein as it deems proper.3
SEO. 2 4 4 6 . The referees may employ a surveyor, if necessary; and DUTY O
F refthey must cause the widow's share to be marked off by metes and e re|^430
bounds, and make a full report of their proceeding to the court as
early as practicable.
SEO. 2 4 4 7 . The court may require a report by such a time as it KOPORUAISdeems reasonable; and, if the referees fail to obey this or any other ^§r|wi.f'
order of the court, it may discharge them and appoint others in their
stead, and may impose on them the payment of all costs previously
made, unless they show good cause to the contrary.
SEO. 2 4 4 8 . The court may confirm the report of the referees, or it CONFIRMATION:
may set it aside and refer the matter to the same or other referees, at »!! am*"06its discretion.
SEO. 2449. Such confirmation, after the lapse of thirty days, unless SAME,
appealed from according to law, shall be binding and conclusive as to E- $2*38the admeasurement, and the widow may bring suit to obtain possession
of the land thus set apart for her.
SEO. 2 4 5 0 . Nothing in the last section shall prevent any person Eight contested,
interested from controverting the right of the widow to the share thus B - 8 2i3i admeasured.
SEC. 2 4 5 1 . If the referees report that the property, or any part SALE ordered:
thereof, cannot be readily divided as above directed, the court may ^J¡B8lon of pro"
order the whole to be sold and one-third of the proceeds to be paid oh. îèi, § a, 9
over to the widow; but such sale shall not take place, if any one inter- G"A"
ested to prevent i t will give security to the satisfaction of the court,
conditioned to pay the widow the appraised value of her share with
ten per cent interest on the same, within such reasonable time as the
court may fix, not exceeding one year from the date of such security.
If no such arrangement is made, the widow may keep the property by
giving like security to pay off the claims of all others interested upon
the like terms. W i t h any money thus paid to her the widow may
procure a homestead, which shall be exempt from liability for all debts
from which the former homestead would have been exempt in her
hands. And such sale shall not be ordered so long as those in inter
est shall express a contrary desire, and shall agree upon some mode of
sharing and dividing the rents, profits, or use of such property, or shall
consent that the court divide it by rent, profits or use.
1
It was held that this section had 110 applica
tion to a proceeding in equity to admeasure
dower, when the defendant had not been in the
adverse possession of the land more than ten
years prior to the commencement of the suit.
Starry v. Starry, 21 Iowá, 254.
It was also held in the same case that courts
of equity had concurrent jurisdiction with the
probate court in the assignment of dower, and
that the limitation in section 2428 of the revision
applied only to proceedings in the county court.
Id.
A right of dower, where the dower has not

been assigned, cannot be pleaded as a defense
in an action to recover possession of lands, as
against the holder of the fee thereto. Cavender
v. Smith, 8 Id., 360.
> If it appears that there was a notice, though
it be defective, or the service thereof be imper
fect, neither in strict compliance with the stat
ute, and the court has determined in favor of
the sufficiency of the notice and service, though
such decision were erroneous, the judgment will
not be held void in a collateral proceeding.
Shawhan v. Loffer, 24 Iowa, 217.
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SEO. 2 4 5 2 . T h e w i d o w ' s share c a n n o t be affected b y a n y w i l l o f
h e r husband, unless she consents thereto w i t h i n s i x m o n t h s after
n o t i c e t o h e r o f t h e provisions o f t h e w i l l b y t h e o t h e r parties i n t e r 
e s t e d i n t h e estate, w h i c h c o n s e n t s h a l l b e e n t e r e d o n t h e p r o p e r
records o f t h e circuit court.k
DESCENT.

SEC. 2 4 5 3 . S u b j e c t t o t h e r i g h t s a n d c h a r g e s h e r e i n b e f o r e c o n t e m 
plated, t h e r e m a i n i n g estate o f w h i c h t h e decedent died seized, shall,
i n t h e a b s e n c e o f o t h e r a r r a n g e m e n t s b y w i l l , d e s c e n d i n equal shares
t o h i s chi l dren.
SEC. 2 4 5 4 . I f a n y o n e o f h i s c h i l d r e n b e dead, t h e heirs o f s u c h
Grandchildren,
R . § 2437.
c h i l d s h a l l i n h e r i t h i s share i n accordance w i t h t h e r u l e s herein p r e 
scribed i n t h e s a m e m a n n e r as t h o u g h s u c h c h i l d h a d outlived h i s
parents.1
SEC. 2455. I f t h e i n t e s t a t e l e a v e n o issue, t h e o n e - h a l f o f h i s e s t a t e
Wife a n d
p i r e n ts.
s h a l l g o t o h i s parents a n d t h e o t h e r h a l f t o h i s w i f e ; i f h e leaves n o
B . § 2495.
w i f e , t h e p o r t i o n w h i c h w o u l d h a v e g o n e t o h e r s h a l l g o t o h i s parents.
SEC. 2 4 5 6 . I f o n e o f h i s p a r e n t s b e dead, t h e p o r t i o n w h i c h w o u l d
Surviving
parent.
h a v e g o n e t o s u c h deceased p a r e n t s h a l l g o t o t h e s u r v i v i n g parent,
R . § 2496.
i n c l u d i n g t h e p o r t i o n w h i c h w o u l d h a v e b e l o n g e d t o t h e intestate's
wife, h a d s h e been living.
SEC. 2457. I f b o t h parents b e dead, t h e p o r t i o n w h i c h w o u l d h a v e
Heirs of
parents.
f a l l e n t o t h e i r share b y t h e above rules, s h a l l b e disposed o f i n t h e
R . § 2497.
s a m e m a n n e r a s i f t h e y h a d o u t l i v e d t h e i n t e s t a t e a n d died i n t h e
possession and o w n e r s h i p o f t h e p o r t i o n t h u s f a l l i n g t o t h e i r share,
a n d s o o n t h r o u g h a s c e n d i n g ancestors a n d t h e i r issue.™
T o decedents'
children.
R. §2436.

k
Where the wife executed a written contract
by which she agreed to accept a certain sum of
money i n lieu of dower, and the husband pro
vided i n his will for the payment of this sum,
which, after his death, the wife claimed and re
ceived from the administrator, giving him a
receipt therefor, i t was held, t h a t her conduct
amounted to a n election t o take under the will
and t h a t she was estopped t o claim dower in
the estate. Stoddard v. Cutcompt, 41 Iowa, 329.
I t is a settled rule in the construction of wills,
t h a t where there is no express declaration in the
will barring the dower of the wife, the intention
t h a t i t shall be barred must b e deduced by clear
and manifest implication, founded on the fact
t h a t the claim of dower would be inconsistent
with the will, or so repugnant to some of its
dispositions as to defeat them. Metteer v. Wiley
et al., 34 Id., 215; Corriel v. Ham, 2 Id., 552;
Sully v. Nebergall, 30 Id., 339; Clark v. Grif
fith, 4 Id., 405.
The widow's election t o take un^er the will,
does not therefore defeat her right to dower
unless the provisions for her in the will are either
expressed to be i n lieu of dower, or are thus
inconsistent with her claim therefor. Id.
The acceptance by the widow of a bequest of
a life estate in her husband's lands does not bar
her right of dower. Id.
See also to the same effect is McGuire v.
Brown, 41 Id., 650; and Clark v. Griffith, 4 Id.,
405.

This section does not apply to personal prop
erty. In the matter of the estate of Jacob Da
vis deceased, 36 Id., 24.
Section 2435 of the revision required action on
t h e part of the widow, in order to preserve her
right unaffected by the will. She was required
t o object and relinquish all rights under the will.
Kyne v. Kyne, 48 Id., 21, 24.
Where a father adopted two children of his
daughter, and afterward died intestate, it was
held t h a t t h e adopted children would inherit
from him as his own children, and would also
inherit the share of their deceased mother.
Wagner v. Varner, 50 Iowa, 532.
1
This section held not to authorize the widow
of a decased husband to inherit from their child
who died before the death of the husband.
McMenomy v. McMenomy, 22 Iowa, 148; Journell v. Leighton, 49 Id., 601.
While the word " h e i r " is not technically
limited to children, yet i t was not intended by
its use to embrace the widowed mother of a
child that died before its father. Id.
m
Where a testator, dying without issue, de
vised all of his real estate to his widow during
her natural life, the provisions of section 2455
do not apply, so t h a t she may claim one-half of
his estate, t h a t section having application only
t o cases where the owner dies intestate as well

CHAP. 4 . ]
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SEC. 2458. If heirs are not thus found, the portion uninherited shall WIFE AND H
E
R
go to the wife of the intestate, or to her heirs if dead, according to like
rules; and if he has had more than one wife who either died or sur
vived i n lawful wedlock, it shall be equally divided between the one
who is living and the heirs of those who are dead, or between the heirs
of all, if all are dead, such heirs taking by right of representation.
SEC. 2 4 5 9 . Property given by an intestate by way of advancement Advancement,
in
to an heir, shall be considered part of the estate so far as regards the B- 8
division and distribution thereof, and shall be taken by such heir
towards his share of the estate at what it would now be worth if in the
condition i n which it was so given to him. But, if such advancement
exceeds the amount to which he would be entitled, he cannot be re
quired to refund any portion thereof.
ESCHEAT.

SEC. 2460. If there be property remaining uninherited, it shall
escheat to the state.
SEO. 2461. When the judge or clerk has reason to believe that any
property within the county should, by law, escheat to the state, he
must forthwith inform the auditor of state thereof, and must also ap
point some suitable person administrator to take charge of the prop
erty, unless an executor or administrator has already been appointed
for that purpose in some county in the state.
SEC. 2462. The administrator must give such notice of the death
of the deceased, and the amount and kind of property left by him
within this state, as, in the opinion of the clerk or judge appointing
him, will be best calculated to notify those interested or supposed to
be interested in the property.
SEC. 2463. If, within six months from the giving of such notice,
no claimant thereof appears, such property may be sold and the money
appropriated by the administrator for the benefit of the school fund,
under the direction of the auditor of state; and such sale shall be
conducted and the proceeds thereof treated like those of other school
lands.
SEC. 2464. The money or any portion thereof, shall be paid over
to any one who shows himself entitled thereto within ten years after
the sale of the property, or the appropriation of the money as an
escheat, but not afterwards.
as without issue. Dobson v. Dobson et al., 30
Iowa, 410.
The heirs of the father and mother of a de
ceased intestate who leaves neither wife nor
issue, under section 2457, inherit the same as
they would have done if both parents had sur
vived the intestate, and each died in possession
of one-half of the estate. Bassil v. Loffer, 38
Id., 451.
Where the parents of a testator are dead at
the time of his decease, their share in his estate,
where the will directed that, in the event of the
marriage of the widow to whom he bequeathed
the estate during widowhood, the estate should
"take the course designated by existing laws,"
will be distributed in the same manner as if
their death had occurred after they came into

40

When n o heirs.
B . $ 2486.
D u t y of clerk
i n case o f .
B . $ 2468.

Notioe.
R . S 2469.

Sale: proceeds
paid t o school
fund.
E . $ 2470.

Payment t o
p e r s o n entitled.
B . § 2471.

possession of the estate. McGuire v. Brown, 41
Id., 650.
Section 2454 does not authorize the widow of
a deceased husband to inherit from their child
who died before the death of the husband.
While the term " h e i r " is not technically lim
ited to children, yet it was not intended by its
use to embrace the widowed mother of a child
that died before the death of the father. McMenomy v. McMenomy, 22 Id., 148.
Under the revision, children of the half-blood
inherited equally with children of the whole
blood, when the inheritance was derived through
the common parent, and even if the code had
changed this rule (which is not decided) the
party so claiming must show that the descent
was cast after the code took effect. Neeley v.
Wise et al., 44 Id., 544.
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ILLEGITIMATE CHILDREN.
Inherit from
mother.
B. § 2441.
From father.
R. § 2412.

Same.
B.$ 2443.
Bale in such
B. §2444.

•SEC. 2 4 6 5 . Illegitimate children inherit from the mother, and the
mother from the children. 0
SEC. 2 4 6 6 . They shall inherit from the father whenever the pater
nity is proven during the life of the father, or they have been recog
nized by him as his children, but such recognition must have been
general and notorious or else in writing."
SEC. 2 4 6 7 . Under such circumstances, if the recognition of rela
tionship has been mutual, the father may inherit from his illegitimate
children.
SEC. 2 4 6 8 . But in thus inheriting from an illegitimate child, the
rule above established must be inverted so that the mother and her
heirs take preference of the father and his heirs, the father having the
same right of inheritance in regard t o an illegitimate child that the
mother has in regard to one that is legitimate.

CHAPTER 5.
OP ACCOUNTING AND MISCELLANEOUS PROVISIONS.
Term of.
R . $ 2447, 2448.

Examination
of executor.
B. § 2449.
Appraised
price.
B. 8 2450.

SECTION 2 4 6 9 . On the expiration of six and within seven months
from the first publication of notice of his appointment, and sooner if
required by the court, the executor shall render his account to the
court, showing the then condition of the estate, its debts and effects,
and the amount of money received, and, if any received, what disposi
tion has been made of it by him. And. from time to time as may be
convenient, and as may be required by the court, he shall render fur
ther accounts until the estate is finally settled. And such final settle
ment shall be made within three years, unless otherwise ordered by the
court. Such accounts shall embrace all matters directed by the court
and pertinent to the subject."
SEC. 2 4 7 0 . The executor may be examined under oath by the court,
upon any matters relating to his accounts when the vouchers and
proofs in relation thereto are not sufficiently full and satisfactory.
SEC. 2471. He must account for all the property inventoried at the
price at which it was appraised, as well as for all other property which
has come into his hands belonging to the estate.

" A n illegitimate child inherits from the
mother, and the fact that she is dead before the
descent i s cast will not prevent the child from
inheriting her share of the estate. McGuire ».
Brown, 41 Iowa, 650.
0
The recognition in writing of an illegiti
mate child by the father, is not required to be
in the shape of a formal avowal, executed for
the purpose of making known and perpetuat
i n g the fact, but may be sufficiently established
from letters and correspondence; and when the
recognition is thus established, the illegitimate
will inherit from his father, the same as a
legitimate. Crane v. Crane et al., 31 Iowa,
296.

F In an action for a breach of an administra
tor's bond for not accounting as required by the
statute, i t is not a complete defense, that the
administrator made a report and statement of
account to the court since the commencement
of the action. Nor does such an accounting
constitute a defense to an action for a breach of
the bond by converting the assets of the estate
to his own use. Clark v. Cress, 20 Iowa, 50.
In the absence of fraud, mistake, or other
grounds of equitable relief, a settlement made
by the probate court with an administrator can
not be set aside, though made in the absence
of those interested, after the expiration of three
months. Patterson v. Bell, 25 Id., 149. [So
held, under the revision.]
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SEC. 2472. The appraisement is only presumptive evidence of the
value of an article, and shall be so regarded, either for or against the
executor.
SEC. 2473. He shall derive no profit from the sale of property for a
higher price than the appraisement, nor is he chargeable with any loss
occurring without any fault of his own.
SEC. 2474. Mistakes in settlement may be corrected at any time be
fore final settlement and discharge of the executor, and even after that
time on showing such grounds for relief in equity as will justify the
interference of the court. 4
SEC. 2475. Any person interested in the estate may attend upon
the settlement of accounts by the executor and contest the same.
Accounts settled in the absence of any person adversely interested and
without notice to him, may be opened within three months on his ap
plication/
SEC. 2476. Upon final settlement by the executor, an order shall be
entered discharging him from farther duties and responsibilities.
SEC. 2477. If judgment be rendered against an executor for costs
in any suit prosecuted or defended by him in that capacity, execution
shall be awarded against him as for his own debt, if it appear t o the
court that such suit was prosecuted or defended without reasonable
cause. I n other cases the execution shall be awarded against him in
his representative capacity only.
SEC. 2478. One of several executors may receive and receipt for
money. Such receipt shall be given by him in his own name only,
and he must individually account for all the money thus received and
receipted for by himself; and this shall not charge his co-executor, ex
cept so far as it can be shown to have come into his hands.
SEC. 2479. Whenever the court shall make an order affecting an
executor, and such order cannot be personally served upon him, service
of such order may be made by publication of a notice, stating the sub
stance thereof, in some weekly newspaper published in the county
where such order was made, for four weeks in succession.
SEC. 2480. When there is no newspaper published in such county,
then said notice may be published in the newspaper published nearest
to the county seat of the county in which said order is made, which
publication may be proved as required in like cases in the court.
SEC. 2481. Service made as above shall be as effectual as if person
ally served, and suits and proceedings may be prosecuted or commenced,
had and maintained, in all respects as if such notice or notices, order
or orders, had been personally served.
SEC. 2482. Any executor failing to account, upon being required to
do so by the court, or as he is required to do by law, shall, for every
such failure,- forfeit one hundred dollars, to be recovered in a civil
4 Settlements made by the probate court with
an administrator have the force and effect of
adjudications, and are conclusive unless im
peached for fraud or mistake. Coivins v. Tool
et al., 36 Iowa, 82; Patterson v. Bell, 25 Id.,
149.
Mistakes in prior settlements may be corrected
at any time before final settlement and discharge
of the administrator; but this must be done by
proper proceedings in the probate court. Cowins v. Tool, supra.

627
Presumption.
R . § 2451.

Profit a n d l o s s .
R . § 2452.

Mistakes cor
rected.
R . § 2467.

Settlement
contested.
R . § 2456.

Discharge.
R . § 2459.
Judgment:
execution
against execu
tor.
R . § 2458.

Receipts b y
o n e executor.
R . § 2467.

Notice affect
ing executor:
how served.
R . § 2474.

Publication of*
R . § 2475.

Effect of.
R . § 2476.

F a i l u r e t o ac
c o u n t : penalty.
R . § 2453.

Where an administrator, as a pretended cred
itor of the estate, procures an allowance of his
claim by fraud, the court, in a proper proceeding,
may set aside the allowance, but it cannot be
assailed by an exception to his report. Ashton
v. Mills, 49 Id., 564.
* An interlocutory ex parte accounting by an
administrator does not conclude any party in
terested. Clark v. Cress, 20 Id., 50.
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Executor of
executor.
R . §2463.
Ex e c u to rs i n
t h e i r own
wrong.
K . § 2464.

Action against
h e i r s o r devi
sees.
l i . § 2445.
Tender.
£ . § 2466.

Specific per
fo rma n c e .
K . § 2460.

W h o ma d e p a r 

ties.

R . § 2461.

Considered a s
o n e person.
R . § 2462.
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action on his bond for the benefit of the estate, by any one interested
therein.
SEC. 2 4 8 3 . A n executor has no authority to act in the matter wherein
his principal was merely executor or trustee.
SEC. 2 4 8 4 . Any person who, without being regularly appointed an
executor, intermeddles with the property of a deceased person, is
responsible to the regular executor when appointed, f o r the value of
all property taken or received by him, and for all damages caused by
his acts to the estate of the deceased, but his liability extends no
farther. 8
SEC. 2 4 8 5 . I n an action against the heirs and devisees, where the
judgment is to be against them in proportion to the respective amounts
received by them from the estate, costs awarded against them shall be
in like proportion.
SEC. 2 4 8 6 . I n such cases, any one may tender the amount due from
him to the plaintiff, which shall have the same effect, as f a r as he is
concerned, as though he was the sole defendant.
SEC. 2 4 8 7 . When a person under such obligation to convey real
estate as might have been enforced against him if living, dies before
making such conveyance, the court may enforce a specific perform
ance of such contract by4 the executor, and require him t o execute the
conveyance accordingly.
SEC. 2 4 8 8 . I t is not necessary to make any other than the executor
party defendant to such proceedings in the first instance; but the
court, in its discretion, may direct other persons interested to be made
parties, and may cause them to be notified thereof in such manner as
the court may deem expedient. Heirs and devisees may, on their own
motion, at any time be made defendants.
SEC. 2 4 8 9 . I n an action against several executors they are consid
ered one person, and judgment may be taken and execution issued
against all as such, although only part were duly served with notice.
RECORDS OF CLERK.

i n probate
SEC. 2 4 9 0 . The clerk shall keep a record, additional to the other
- f e r s ^ records required by law, showing, as follows:
G. À. 1. The name of every deceased person whose estate is administered,
and who dies seized of any real estate situate within the county, and
the date of his death;
2. The names of all the heirs at law, and widow of such deceased
person, and the ages and places of residence of such heirs so far as the
same can be ascertained;
3. A note of every sale of real estate made under the order of the
court, with a reference to the volume and page of the court record,
where a complete record thereof may be found.
• A n administrator de son tort i s liable i n a n
action b y a creditor of the decedent to the ex
tent of the value of the property of the deceased
which h a s come into his hands. Elder v. Litt
ler, 15 Iowa, 65.
Where the widow and heirs have appropriated
all the assets of the estate prior to the appoint
ment of a n administrator, they are liable a s
administrators de son tort to the extent of the
property appropriated. Madison v. Shocklet/,
41 Id., 451.

I t i s n o defense i n an action against them b y
a creditor, that a n administrator has been ap
pointed. Id.
1
In an action to enforce the specific perform
ance of a contract to convey real property exe
cuted by the decedent, t h e administrator i s a
proper, though not a necessary party. T h e
action m a y be against the heirs alone. Jadd v.
Mosely, 30 Id., 423.

C H A P . 5.]

629

MISCELLANEOUS P R O V I S I O N S .

SEC. 2491. I n order to ascertain the facts required to be stated in
such record, the clerk may require each executor or administrator t o
furnish him with a list of the names, ages, and place of residence of
the heirs, which list shall be sworn to by the executor; but if such
executor shall certify under oath that there are no heirs, or that, after
using due diligence, he has been unable to ascertain their names, ages,
or residence, the clerk shall make an entry in the record accordingly.
If deemed necessary, the clerk may examine the county records to
ascertain whether any deceased person died seized of any real estate,
and he shall be allowed such fee therefor as may be fixed by the court.
SEC. 2 4 9 2 . I n every case where a sale of real estate is made under
the order of the court, either by an executor, administrator, or guar
dian, the clerk shall enter a complete record thereof in the court
record, including complete records of all papers filed and all orders
made, and of the deed and the approval thereof.
SEC. 2 4 9 3 . He shall also keep a book known as " records of bonds,"
in which he shall record all bonds given by executors, administrators,
and guardians.

Executor to fur
nish list of
heirs.
Same, S 3.

Complete rec
ord.
Same, § 2.

Bond record.
Ch. 120,11 G. A.

COMPENSATION OF EXECUTORS.
SEC. 2 4 9 4 . Executors shall be allowed the following commission
upon the personal estate sold or distributed by them, and for the pro
ceeds of real estate sold for the payment of debts, which shall be re
ceived in full compensation for all their ordinary services:
For the first one thousand dollars the rate of five per cent;
For the overplus between one and five thousand dollars, at the rate
of two and a-half per cert;
For the amount over five thousand dollars, at the rate of one per
cent."
SEC. 2 4 9 5 . Such farther allowances as are just and reasonable may
be made by the court for actual, necessary, and extraordinary expenses
or services.

Amount of*
R. S 2454.

Same.
B. § 2455.

REMOVAL OF EXECUTORS.
SEC. 2 4 9 6 . After letters testamentary, or of administration with
the will annexed, or of administration, shall have been granted to any
person, he may be removed whenever the interests of the estate require
it, for any of the following causes:
1. When by reason of age, continued sickness, imbecility of mind,
changée of residence, or any other cause, he becomes incapable of dis
charging his trust in such manner as the interest and proper manage
ment of the estate may require;
2. When any such executor or administrator shall fail or refuse t o
return inventories or accounts of sales of the estate, or to make reports
of the condition of the estate, or fail or refuse to comply with any
order of the court; or fail to seasonably apply to the court for authority
t o sell personal or real estate for the payment of debts or claims against
the estate, when it shall be necessary for him so to do; or fail or refuse
t o discharge any of the duties prescribed for him by law, or shall be
guilty of any waste or mal-administration of the estate;
u
The probate court may, under the statute,
for extraordinary services, allow an administrator a compensation additional to that provided
for ordinary services. And where it appears

For what
causes.
Oh. 139, § 7,l i
G. A.

that more than ordinary compensation has been
allowed, it will be presumea that i t w a s for
extraordinary services, in the absence of a showi n g to the contrary. Patterson v. Bell, 25 Id., 149
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3. Where it shall be shown to the court by his sureties that such
executor or administrator has become, or is likely t o become insolvent,
in consequence of which such sureties have or will suffer loss.
SEC. 2497. Petition for the removal of executors or administrators,
or for the purpose of requiring additional sureties, shall be filed in the
court from which letters were issued by any person interested in the
estate.
SEC. 2498. Such petition must be verified by oath, and shall specify
the grounds of complaint.
SEC. 2499. Upon the filing of such petition, a citation shall issue
to the person complained of, requiring him to appear and answer the
complaint.
SEC. 2500. If the executor or administrator is not a resident of the
county where such complaint is made, notice thereof shall be served
upon him in such manner as the court or clerk may direct.
SEC. 2501. Upon the removal of any executor or administrator, he
shall be required by order of the court to deliver t o the person who
may be entitled thereto, all the property in his hands or under his con
trol belonging to the estate.
SEC. 2502. If any executor fail or refuse to comply with any proper
order of the court, he may be committed to the jail of the county
until compliance is yielded.
SEC. 2503. Whenever the letters of any executor or administrator
are revoked or superseded, all his authority shall cease, and all his acts
thereafter as such shall be absolutely void.
(CHAPTER 3 3 , L A W S OF 1 8 7 8 . )
ESTATES OF DECEASED PATENTEES.

AN ACT to Vest Title in the heirs, devisees or assignees of deceased
Patentees, Additional to Code, Title 16, " Of the Estates of Dece
dents."
'
IF

ATENTA» DIES

pending the is-

fpatent

totands°,
title shall

vest in heirs,
6

'

SECTXON 1. Be it enacted by the General Assembly of the State of
Iowa: That where patents have been, or may be issued in pursuance
of any law of the State of Iowa, to a person who had died, or who
hereafter dies before the date of such patent, the title to the land
designated therein shall inure to, and become vested in, the heirs, de
visees or assignees of such deceased patentee, as if the patent had
issued to the deceased person during life.
Approved, March 12,1878.
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PART
CODE OF CIVIL PRACTICE.

TITLE XVII.
OF PROCEDURE IN COURTS OF ORIGINAL JURISDICTION.

OHAPTER 1.
PRELDIINARY PROVISIONS.
SECTION 2504:. Remedies in civil cases in the courts of this state
are divided into actions and special proceedings.
SEc. 2505. .A. civil action is a proceeding in a court of justice in
which one party, known as the plaintiff, demands against another
party, known as the defendant, the en£orcement or protection of a private right, or the prevention or redress of a private wrong. It may also
be brought for a recovery of penalty or forfeiture."
• SEc. 2506. Every other remedy in a civil case is a special proceed-

mg.b

• The term "Civil Action" relates to civil
. proceedings as distinguished from criminal, and
mcludes proceedings at law and in equity. Kramer v. Redman, 9 Iowa, 114.
"If a right is sought to be enforced or protected, or a wrong redressed or prevented, but
one 'form' is given, and that is ~tyled a • civil
action.'" Per vV RIGHT, CH. J ., in Conyngham
v. Smith, 16 fd., on p. 475.
Under the Revision, it was held, that ce1tiorari
was a" special proceeding." Thompson v. Reed,
29 Id .. 117.

R€medies
classed.
R. § 2605,

CivU action
defined.
R. § § 2606, 2609.

Special proceed·
ings. R. § 2607.

.The ~robate o.f a ~1 is a special proceeding,
Circmt court as an ordinary proceedmg, and It follows the rule governing ordinary proceedings as to the manner of appeal to
the Supreme Court. Sisters of Visitation v.
Glass, 45 Id., 154.
A proceeding in mandamus is held to be " a.
civil action.'' Brown v. Crego, 29 Id., 321.
b A proceeding to disbar an attorney on
charges preferred by a private prosecutor is a
special proceeding. Statev. Clark, 46 Iowa, 155.
tna~le m th~
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Form of actions.
R. § § 2608, 3610.
Equltable proceedings.
R. § 2611.

Foreclosure of
mortgage ; action on note.
R. § 4179.
Mechanics' lien.

R. § 4137.

Divorce.
R. § 4184.
Sureties: occupying claimants.
R. § 4185.
Ordinary proceedings.
B.§ 2612.
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SEc. 2507. All forms of action are abolished in this state; but the
proceeding in a civil action may be of two kinds, ordinary or equitable. c
SEc. 2508. The plaintiff may prosecute his action by equitablf• proceedings in all cases where courts of equity, before the adoption of this
code, had jurisdiction; and must so proceed in all cases where jurisdiction was exclu3ive.
SEc. 2509. The action on a note, together with a mortgage or deed
of trust, for the foreclosure of the same, shall be by equitable proceedings. An action on the bond or note alone, without regard therein to
the mortgage or deed of trust, shall be by ordinary proceedings.
SEc. 2510. The action for mechanics' lien shall be prosecuted by
~q~itadb]e proceedings, and ther~~ith. s4aJ.Ln~ other cause of action be
Jome .
SEc. 2511. An action for a divorce shall be prosecuted by equitable
proceedings, and no cause of action, save for alimony, shall be joined
therewith.•
·
SEc. 2512. Actions· by sureties, and by occupying claimants, and on
a lost note or bond, may be by ordinary proceedings/
SEc. 2513. In all other cases, except in this code otherwise provided,
the plaintiff must prosecute his action by ordinary proceedings.g

e ''All prior forms of actions and pleadings are
abolished, and the rules of the Code, anll not
those laid down by Stephens and Chitty, are the
tests of the sufficiency of all pleadings." Per
DILLON, J., in Taylor v. Adai1· and Goff, 22
Iowa, 279, 281; Sargent v. Pittman Bros. If: Co.,
16 ld., 469, 473.
"Under the Code of 1873 we have but two
kinds of actions, viz: ordinary and equitable.
And equitable actions are not divided m to two
classes and triable by two methods, as under the
Revision." Per MILLER, Cn. J., in Wadsworth
v. JVadsworth, 40 I d., on p. 449.
While the Code abolishes forms of actions, yet
it contemplates that the facts constituting a cause
of action or defense in its substance shall be
stated with briefness, clearness, distinctness,
good logic and order. Baltzell v. Nosler, 1 Id.,
1>88.
There is no "general issue" under the Code.
Dyson v. Ream 9 ld., 51.
'Under our statutes all forms of actions and
pleadings are abolished, and the plaintiff recovers, if at all, on the facts slated and proved. Per
MILLER, J ., in McGinn v. Butler, 31 Id., 163.
d It was held under this and other sections of
the Code, that while an action to enforce a mechanic's lien should be prosecuted by equatable
proceedings, yet if no motion nor order be made
that the test1mony be reduced to writing, the
case was not triable de novo in the Supreme
Court. Kennedy v. Gauli, 44 Iowa, 547. This,
however, was changed by chapter 145 of the laws
of 1878, by a repeal and enactment of a substitute for section 2742, of the Code. See, also,
Sherwood v. Sherwood, 44 Iowa, 192; Price If:
Homby v. Seydell et al., 46 Id., 696.
The 'manner of enforcing the lien of a mechanic
was, under the Revision, by an ordinary action
at law. Brodt v Rohkar, 48 Id., 38, 39.
Where several parties had commenced actions
against a co=on defendant to enforce mechan-

ics' liens, it was held, that it was competent for
plaintiff and defendant, by agreement, to have
united therewith an ordinary action at law, prosecuted by ordinary proceedings. Hines v. The
Whitebreast Coal <1: .~-li. Co., 48 Id., 296.
• Under the Revision an action for divorce was
tried as an ordinary proceeding, and upon appeal
to the Supreme Court, the verdict of the jury
was entitled to the same effect. as in a purely l::t w
action. Cole v. Cole, 23 Iowa, 433.
An order relating to alimony, made on tho
same day as the rendition of the decree for divorce, and following immediately after it, will
be regarded as a part of the same judgment that
orders the decree. ld.
In Sherwood v. Sherwood, 44 Iowa, 192, it
was held that the action for divorce is an equitable action, and is not triable on appeal to the
Supreme Court upon errors of law alone, but
must be tried de novo, regardless of the provisions of sectiorl 2742 of the Code, before that section was amended by chapter 145, laws of 1878.
t Where an action has been commenced in
equity which should have been at law, if the defendant fail to move, 11t the proper time, to have
the cause transfered to the law docket, he will
be held to have waived his right to a jury trial.
Richnond v. The Dubuque & S. C. R. Co. et al.,
331owa, 422. MILLER, J., dissentin,q.
A person having the equitable title to real
property cannot recover the same in an action at
law on the ground that the legal title is based
upon fraud. The legal title must first be attacked and declared void on this ground by an
action in equity. Walker v. J{ynett, 321<1., 524.
g The objection that the aetion should bve
been at law instead of in equity cannot be made
for the first time in the appellate court. Tugel
v. Tu,qel et al., 38 Iowa, 349; Van Orman v.
loferrill, 27 ld., 476; see, also, Drumb v. Keen
47 Id., on p. 437.
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SEc. 2514. An error of the plaintiff as to the kind of proceedings
adopted shall not cause the abatement or dismissal of the action, but
merely a change into the proper proceedings, and a transfer of the action to the proper docket.h
SEc. 2515. Such error may be corrected by the plaintiff without
motion at any time before the defendant has answered, or afterwards,
on motion in court!
SEc. 2516. The defendant may have the correction made by motion
at or before the filing of his answer, where it appears by the provisions
of this code the wrong proceedings have been adopted}
SEc. 2517. Where the action has been properly commenced by ordinary proceedings, either party shall have the right, by motion, to
have any issue heretofore exclusively cognizable in equity tried in the
manner hereinafter prescribed in cases of equitable proceedings; and
if all the issues were such as were heretofore cognizable in equity,
though none were exclusively so, the defendant shall be entitled to
have them all tried as in cases of equitable proceedings.k
SEc. 2518. If there be more than one party plaintiff or defendant
who fail to unite on the kind of proceeding to be adopted, the court,
on its own motion, may direct such proceedings to be changed
to the same extent as if the parties had united in asking that the same
be done.
h That a party has an adequate remedy at law
is, under the statute, no longer ground for the
abatement or dismiBsal of the action. Savery v.
Brownin_q, 18 Iowa. 246, 251; Conyn_qhum v.
Smith, 16ld., 471; Byers v. Rodabaugh,17 ld.,
53; 1'aylor v. Adair et al .• 22 Id., :!79, 281;
Brown v. lfallory, 26 I d., 469; Van Orman v.
Merrill, 27 Id., 476; Jfoore v. The Distt·ict Tp.
o.f Union, 28 Id., 425; Tu_qel v. Tu,qel et al., 38
ld., 349; Gibbs v. McFadden, 39 Id., 371; RichtnOild v. Tlte D. d!- S. C. R. Co., 33 Id., 422;
Rozierv. VanDam, 16Id., 175.

' When an action has been commenced in the
wrong forum the appropriate remedy is a motion
to have the action changed into the proper proceedings. See the cases cited in note h, to section 2514. And this objection will be waived
by going to trial without making it. Hatch v.
Judd, 29 Iowa, 95; Taylor v. Adair, 22 Id.,
279; Conyngham v. Smith, 16 Id., 473; Savery
v. Browning, 18 Id., 251; Byers v. Rodebau.qh,
17 Id., 53.
J Objection cannot first be made in the appellate court that the remedy sought in equity
should have been at law. Tugel v. Tu.qel et al.,
38 Iowa, 349; Van Orman v. Merrill, 27 Itl., 476.
A motion to transfer a cause from the chanc.ery
to the law docket, on the ground that it is not
cognizable in the former forum, should be made
at or before the filing of the answer to the
original petition, if it is then apparent that it is
proper to be made. Moore v. The District Tp.
o.f Union, 28 lei., 425.
The bringing an action in equity when it
should have been at law, or vice versa, is not
g-round of demmTer. The appropriate remedy
1s a motion to transfer the cause to the proper
docket. Conyngham v. Smith, 16 lei., 417;

Error: effect of.
R. § 2613.

How corrected

by pla!ntitr.
R. § 2614.

By defendant.
R. § § 2615, 2616.

Ordinary
changed Into

equitable.
R. § 2617.

Court may order change,

Byers v. Rodabaugh, 17 Id., 53; Bt·own t•.
Mallory, 26 Id., 469; Gibbs v. McFadden, 39
ld., 371.
'
A cause cannot be transferred, under the statute, from the law to the equity docket before
issue is joined and it is shown on the face of the
pleadings that the defense is equitable in its
character. McHenry v. Sypher, 12 Id., 585.
k The statute authorizes the pleading of equitable defenses in actions at law; and in an action
on a judgment the defendant may plead facts
which would, under the former practice, have
constituted sufficient grounds for a bill in equity
directly assailing the judgment. Ro_qers v. Gwi11,
21 Iowa, 58; Rozier v. Van Dam, 16 Id., 175;
Van Orman v. Spofford, Clark d!- Co., Id., 186;
Kmmer v. Co11qer, Id., 434; TVan·en v. Crew,
22 ld., 315; Shawhan v. Long, 26 ld., 488;
YanOmtml v. 11/m·rill, 27 Id., 476; llackett t•.
High, 28 Id., 539; Byers v. Rodabaugh, 17
Id., 53.
·
When the defendant has pleaded equitable
matter in defense, he is entitled to have the
issues thus presented tried in the manner provided for the trial of equitable actions; and· the
court may order, and the better practice would
dictate, that these issues be first tried. Hackett
v. High, 28 Id., 539; Kramer v. Conger, 16 Id.,
434; Byers v. Rodabau.qh, 17 Id., 53.
An answer which sets up a tax title, and asks
to have the same quieted m the defendant, does
not present an issue or defense which he 1s entitled to have tried as an equitable issue. W alton v. Gray, 29 Id., 440.
Not only an equitable defense is allowed in a
law action, but an equitable counter-claim may
be pleaded as well as a legal one, whether the
action is at law or in equity. Rozier v. VanDam,
16 Id., 175.
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Errors waived.
R. § 2619.

Uniformity of
procedure.
H.§§ 2620,4173.

Actions on
judgments:
when brought.

Judgments cannot be annulled
by eqnltable
proceedings.
R. § 2621.

For discovery,
when brought.
R. § 4127.
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SEc. 2519. An error as to the kind of proceedings adopted in the
action is waived by a failure to move for its correction at the time and
in the manner prescribed in this chapter; and all errors in the decisions of the court are waived unless excepted to at the time, except final
judgments and interlocutory or final decrees entered of record.!
SEc. 2520. The provisions of this code, concerning the proseeution
of a civil action, apply to both kinds of proceeding, whether ordinary
or equitable unless the contrary appears. and shall be followed in special proceedings, not otherwise regulated, so far as applicable.m
SEc. 2521, No action shall be brought upon any judgment, against
a defendant therein, rendered in any court o£ record of tliis state within
fifteen years after the rendition thereof without leave of the court for
good (lause shown, and on notice to the adverse party, nor on a judgment of a justice of the peace of this state within eight years after the
same is rendered, except in cases where the docket of the justice, or record of such judgment is, or shall be, lost or destroyed.n
SEc. 2522. Judgment obtained in an action by ordinary proceedings,
shall not be annulled or modified by any order in an action by equitable proceedings, except for a defense which has arisen or been discovered since the judgment was rendered. But such judgment does not
prevent the recovery of any claim, though such claim might have been
used by way of counter claim in the action on which the judgment was
recovered. o
SEc. 2523. No action to obtain a discovery shall be brought, exceP.t
that where any person or eorporation is liable, either jointly or severally with others by the same contract, an action may be brought
against any parties who are liable, to obtain discovery of the names
and residences of the others who are liable. In such action, the plaintiff shall state in his petition, in effect, that he has used due diligence,
without success, to obtain the information asked to be discovered, and
that he does not believe the parties to the contract who are known to
him have property sufficient to satisfy his claim. The petition shall

I When the wrong proceedings have been
adopted in the commencement of an action, the
cause may be placed on the proper docket by
motion. Conyngham v. Smith, 16 Iowa, 471.
The objection will be waived unless such
motion be made at the proper time. Knott v.
Tincher, 39 ld., 628.
Where a case properly cognizable at law is
:placed on the equity calender, and, without obJection, tried as an equitable action, it will, on
appeal, be regarded as an equitable action and
tried de novo. Corbin v. Woodbine, 33 ld.,

297.
m A proceeding ad quad damnum, except in so
far as otherwise directed by statute, is to be
conducted as an ordinary civil action, and be
governed by like rules so far as the same are applicable. Forney cf: Thayer v. Ralls cf: Willits, 30 Iowa, 559.
It was accordingly held, that a sale of a mill
during the pendency of a proceeding to assess
the damages caused to the property of adjacent
land-owners by reason of hightening the milldam, d1d not abate the proceeding, and that the
purchaser might be substituted for the original
owner Jd.

n This section does not limit the remedy of a
judgment creditor, when the record of the judgment has been lost or destroyed, to the recovery
of a new judgment. But he may apply to the
court, and it has power to supply a new record
in such case. Th1s power is mherent in courts
of record, independent of legishttion. GamtnOif d' Deerinq v. Knttd8on, 46 Iowa. 455.
In an acl-!on upon a judgment of a court of
record of this State, brought within fifteen years
from the date of the judgment, it must be alleged in the petition that leave of the court to
bring the action has been obtained; otherwise
the petition may be assailed by demurrer.
Watts 1•. Everett, 47 Id., 269.
• Where the maker of a promissory note held
a receipt, acknowledging payment thereof, from
the indorsee, who sued upon the note, representing to the maker, however, that he did not
intend to enforce its collection agamst him but
against the payee and indorser, and judgment
was accordingly rendered by default, it was
held that an injunction should be granted, perpetually restraining the enforcement of the
JUdgment against the maker of the note. Balcer v. Reed, 44 Iowa, 179.
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be verified, and the cost o£ such action shall be paid by the plaintiff,
unless the discovery be resisted.
Successive ac·
SEc. 2524. Successive actions may be maintained upon the same tions.
contract or transaction, whenever, after the former action, a new cause n. § 4128.
o£ action has arisen there£rom.P
surSEc. 2525. .All causes o£ actions shall survive, and may be brought, Actions
vive. C. 174,
notwithstanding the death o£ the person entitled or liable to the same. q § 4, 9 G. A.
Homicides
SEc. 2526. 'l'he right o£ civil remedy is not merged in a public of- civilly
liable.
fense, but may, in all cases, be enforced independently o£, and in addi- n. § 411o, 4111.
tion to, the punishment o£ the latter. When a wrongful act produces
death, the damages shall be dispo:;ed o£ as personal property belonging
to the estate o£ the deceased, except that i£ the deceased leaves a husband, wife, child, or parent, it shall not be liable £or the payment o£
debts!
SEc. 2527. The actions contemplated in the two preceding sections Proceedings:
of acmay be brought, or the court, on motion, may allow the action to be limitation
tion.
R.
§
4111.
continued by or against the legal representatives or successors in interest o£ the deceased. Such action shall be deemed a continuing one,
and to have accrued to such representative or successor at the same
time it did to the deceased i£ he had survived. I£ such is continued
against the legal representative o£ the defendant, a notice shall be served
on him as provided £or service o£ original notices. •
Construction:
SEc. 2528. The rule o£ the common law that statutes in deroga- rule
of common
tion thereof are to be strictly construed has no application to this code. law not applicaIts provisions, and all proceedings under it, shall be liberally construed ble.
}{, § 2622.
with a view to promote its objects and assist the parties in obtaining
justice. t
P .A judgment in an action for damages for a
breach of contract which is not total, will not
constitute a bar to an action for future breaches
of the same contract. Richmond v. The D. t:t
S. C. R. Co., 33 lowa, 422, 496.
q The common law rnle that a personal action dies wrth the person is not in force in this
state; and under our statute no cause of action
either e:r delicto or ex contractu abates by the
death of either party. Shafer v. Grimes, 23
Iowa, 51i0.
An action for damages caused to the estate of
an infant by wrongful acts resulting in his
death is limited to his probable earnings after
he shall have attained his majority, and must
be brought by the administrator; for his personal services and ear~ings during his minority
the father, or where abandonment is shown, the
mother may maintain the action. Lawrence v.
Bimey, 40 ld., 377; Walters v. The C., R.I. t:t
P.R. Co., 36 Id., 458.
A claim based upon a personal tort, which at
common law died with the party, may be ass~gned or transferred like any other ca.use of action. Gray v. McCallister, 50 ld., 497.
r Where an employe of a railroad is injured
in consequence of the negligence of a co-em-

ploye, the company will be regarded as the per·
petrator within the meaning of the statute.
Philo v. The Ill. Gen. R. Co., 33 Iowa, 47.
The right of action in such case acerues to the
representatives of the deceased. Id. See also
Lawrence v. Bi!·ney, 40 Id., 377.
A corporation is lia bie in a ci vii action for the
wrongful acts of its servants, done in its em·
ployment and producing death. Donaldson v.
TheM. d': M. R. Co., ltl Iowa, 280; Shennan v.
The TVestern Sta,qe Co., 24 Id., 516; Walters 1•.
The C., R.I. d!· P. R. Co., 36 ld., 458; Law·
renee v. Bit·ney, 40 Id., 377.
• See Walters v. The C., R.I. d!- P. R. Co.,
36 Iowa, 458, cited in note to section 2525, aute.
t This section requires the courts to construe
the provisions of the code, and all proceedings
under it, literally, and with a view to promote
its object, and assistpar~res in obtaining justice.
Per WRIGIIT, Ch. J., m Hudson v. Blanfus,
22 Iowa, on p. 328; Sauk v. Temple, 33 ld,.
189.
This section contains the fundamental rule of
construction to be applied to the code. Per
MILLER, Ch. J., in Bacon v. Black, 38 Id.,
on p. 164; IVri,qht v. Millard. 3 G. Greene, 86;
see also Ryerson v. Hendrie, 22 Id., 480.
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CHAPTER 2.
OF LIMITATION OF ACTIONS.
Period of,
R. § 2740.
c. 140, § 2, 13 G.

A.

Two years.

Three years.

SEc. 2529. The following actions may be brought within the times
herein limited respectively a£ter their causes accrue and not afterwards,
except when otherwise specially declared.a
1. Actions founded on injuries to the person or reputation, whether
based on contract or tort, or for a statute penalt.y, within two years;b
2. Actions to en£orce a mechanics' lien, within two years from the
time of filing the statement in the clerk's office;•
3. Those against a sheriff or other public officer, growing out of a
liability incurred by the doing of an act in an official capacity or by the
omission of an official duty; including the non-payment of money collected on execution, within three years;d

• It was held under the Code of 1851, that
where the jurisdiction was concurrant, courts of
equity, equally with courts of law, are bound by
the statutes of limitations; and that they act in
obedienee to the statute, rather than by way of
analogy to the law. Phares v. Walters, 6 Iowa,
106.
And under the Revision it was held that the
statute directly applies to a suit in equity to forclose a mortgage. Newman v. DeLorimer, 19
Id., 244.
· Under the Revision, the rule that the statute
oflimitations is applied only by analogy to suits
in equity, no longer prevails in this State. The
statute ex vigore suo, operates in both courts
alike and not in equity by the mere discretion
of the chancellor. Relf v. Eberltf, 23 Id., 467.
Statutes of limitation pertain to the 1·emedy
and not to the essence of the contract, and an
act extending the time for bringing an action is
valid as to existing contracts. Edwards v. McCaddon, 20 Id., 521.
The statute of limitations is not available to
a party unless taken advantage of by demurrer,
or pleaded as a defense in the answer. Robinson v. Allen,.37 Id., 27.
bAn action by a hlisband, against a stage company, to recover damages for the loss of his wife
and child who had been killed while traveling
on the defendant's stage, is an action for a personal injury, falling within the first sub-division
of section 2529, and will be barred after two
years from the time the cause of action happened.
Sherman v. TVestern Stage Company, 22 Iowa,
556. But where the action has accrued to the
estate of a decedent instead of to the deceased
while living-, the statute will not commence to
run until the appointment of the administrator.
Where the statute has co=enced to run, it
will not be interrupted by the death of the party
having the right of action, but continues. Same
case in 24 Iowa, 515.
An action for damages against the seller of
intoxicating liquors, for causing the intoxication
of the husband, is an action for a personal in-

jury and must be brou!!'ht within two years
from the date of the sale. Emmert v. Grill, 39
ld., 690.
.
The statute of limitations as to actions to recover damages for personal in,juries, commences
to run from the time the injury is committed, although the full extent, and nature thereof may
not be developed until later. Gustin v. Jefferson
County, 15 Id., 158.
In an action under section 1289 of the Code, to
recover double damages for stock killed or injured on a railroad, the statute of limitations
commences to run from the time of the injury
rather than from the service of the notice.
Koons v. The C. S. N. W. R'y Co., 23 Id., 493.
• The failure of a mechanic to file his statement and claim for a lien under section 2137
(Sec. 6, Ch. 100, Laws of 1876) of the Code, will
not extend the time within which the action to
enforce the lien must be commenced. Gilcrist
v. Gottschalk et al., 39 Iowa, 311.
4 In an action of mandamus against the clerk
of the board of supervisors to compel him to
affix the county seal to a county warrant, the·
statute would begin to run from the date of
issuing the warrant, and not from the time of
demand of performance made on such officer
and refusal or omission by him, and the proceeding would be barred in three years. Prei'!cott v. Gonse1·, 34 Iowa, 175.
An action against a county treasurer on his
official bond is barred in three years after the
cause of action arises. The State v. Henderson,
40 Iowa, 242; Keokulc County v. Howard, 41
Id., 11.
That such action is brought by and in the
name of the State will not avoid the operation
of the statute. The State v. Henderson, supra.·
So also an action against the treasurer personally, instituted, not on his official bond, but
upon his implied undertaking to pay over moneys
collected by him, as required by law, will bG
barred in three years. Keokuk County v. Howard, supra.
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4. Those founded on unwritten contracts, those brought for injuries to property, or for relief on the ground of fraud in cases heretofore
solely cognizable in a court of chancery, and all other actions not otherwise provided for in this respect, within five years;•
5. Those founded on written contracts, on judgments of any courts,
except those courts provided for in the next section, and those brought
for the recovery of real property, within ten years/
• When the legal title to real property has
been obtained by fraud, an action to recover by
the equitable owner may be commenced at any
time within five years after the discovery of the
fraud. McLenan v. Sullit•an, 13 Iowa, 521.
An action for relief on the ground of fraud
must, under the 4th sub-division of section 2529
of the Code, be brought within five years from
the discovery of the fraud, or it will be barred
by the statute of limitations. Hanlenbeck v.
Riley et al., 35 Id., 105; Shank v. Teeple, 33
Id., 189; Ryan v. Doyle, 31 Id., 53; Cowan v.
Toole, Id., li13.
An action against a railroad company for
damages for a breach of a contract to transport
freight, will be barred in five years from the
time the cause of action accrues. Cobb, Blasdel
& Co. "· The Ill. C. R. Co., 38 Id., 601.
The statute of limitations will run in favor of
a trustee in possession of real property under a
constructive or resulting trust, from the time
when he denies the trust and claims the trust
property as his own. Gebhard v. Sattler, 40
Id., 152; Peters v. Jones, 35 Id., 512.
A cause of action for the recovery from the
county of taxes illegally levied and paid, accrues
at the very moment of payment, and the action
is barred after the lapse of five years from that
time. Callanan v. 1'he County of Madison, 45
Id., 561.
Actions for the recovery of money which had
been paid ,for intoxicating liquors, instituted
under section 1550 of the Code, will not be
barred until after five years from the time the
payment was made. Jf'oodward v. Squires (/;
Co., 41 Id .• 677.
•
While the statute will not run against the
State or sovereignty, it will against a municipal
corporation. The City of Pella v. Sclwlte, 24
Id., 284.
Where the original proprietor of a. town held
open and visible possession of a square therein
for more than ten years, claiming that he had
never relinquished, but still retained title thereto, the right of the corporation to recover possession thereof was held to be barred. I d.
The operation of the statute cannot be suspended m such case, by a forcible entry, where
t~e entry is not followed by continuous possesSIOn. Id.
Where a party against whom a cause of action exists, by fraud or actual fruadulent conce[_tlment preve1_1t~ the party in whose favor it
ex1sts_from obtammg knowledge of it, the statute will only commence to run from the time
the_ right of action is discovered, or, by the exerCise of proper diligence might have been discovered. Findley v. Stewart, 46 Id., 655. The
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Ten years.

Di;trict Tp. of Boomer, v. French, 40, Id., 601
- - , and cases cited.
Where the relation of principal and surety
does not appear on the face of a note made by
several l?ersons, and must be established by
parol eVIdence, and the instrument has been
merged in a judgment, and satisfied of record,
the right of action at law of the surety against
the principal will be barred after the lapse of
five years from the time when the action accrued. Lamb v. Withrow, 31 Id., 164. The
same rule will apply where the surety has paid
the note before Judgment thereon, in an action
to recover the same, or to be subrogated to the
rights of the payee. Id.
r The statute of limitations requiring actions
founded upon written contracts, to be commenced within ten years, applies to suits for the
foreclosure of mortgages as well as to actions
upon notes. Hendershott v. Pin.q, 24 Iowa,
134; Newman v. De Lorimer, 19 Id., 244.
An action in equity to compel the conveyance
of land, purchased for and with the means of
the plaintiff, is an action for the recovery of real
property, and not "for relief on the ground of
fraud in cases heretofore solely cognizable in a
court of equity," as prescribed in subdivision
three of section 2529, and is not barred until
after the expiration of ten years. Stanley, v.
Jlforse, 26 Id., 454.
A mere naked possession without claim or
color of title, will not enable a defendant in an
action of right to avml himself of the statute of
limitations. To constitute an adverse possession
so that the statute will run, there must be
either "color of title,'' or "claim of title.'' It
need not be under " color of title " if it is held
under claim of title. Hamilton v. Wright, 30
Id., 4SO; Clagett v. Conlee, and Jones v. Hockman, 16 Id., 487.; Jones v. Hockman, 12 Id.,
102; Wright v. Keithler, 7 ld., 92.
In case of a brea.ch of a written contract for
the sale of real estate, where the vendor refuses
to convey, after tender of the balance of the purchase money and demand of a deed by the vendor,
the statute begins to run against an action by
the vendee to recover the purchase money paid,
from the date of demand and rPfttsal, and not
from the time of payment. Such an action is not
for money had and received, but for a breach of
the written contract. Deming v. Haney, 23
Id., 77.
A descent cast upon heirs by the ancestor,
dying in possession, though he was but a mere
trespasser, gives color of title to the heirs.
Hamilton v. Wright, 30 Id., 480.
To constitute color of title it is not necessary
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6. Those founded on a judgment of a court of record, whether of
this or of any other of the United States, or of the federal courts of
the United States, within twenty years.g
SBc. 2530. In actions for relief on the ground of fraud or mistake,
and in actions for trespass to property, the cause of action shall not
be deemed to have accrued until the fraud, mistake or tresrass complained of shall have been discovered by the party aggrieved.

that the title under which he claims shouJ! be
a valid one, and it makes no differene whether
its want of validity results from original and
inherent defects, or from subsequent causes, or
whether they be attributable to individual or
judicial causes. I d.
All actions for the recovery of real property,
and all personal actions on written contract
commenced since July 1, 1856, must be com·
mencecl within ten years after the cause of action
accrued. Johnson 1'. Hoplo:in.~, 19 ld., 49.
Where the grantee of real estate assumes the
paymt'nt of a judgment against the grantor as
p.trt of the consideration, but with no definite
time of payment being fixed, and the gmntor
aHerward pays off the judgment himself, on
the failure of the grantee to do so, the statute
begins to run against an action by the grantor
from the date of payment by him, and not from
the date of the undertaking by the grantee. In
equity the parties sustain the relation of principal and surety. Foster v. Marsh, 25 Id.,
300.
An action to recover dower, that is to have it
assigned or admeasured, is within the general
statute of limitations, and must be brought
within ten years from the time when the cause
of action accrued. Rice v. Nelson, 27 lcl.,
148.
The right to maintain an action to foreclose a
title bond, treating it as a mortgage, is barred
in ten years from the time the cause of action
accrued. Day v. Baldwin, 34 Id., 380.
The right of a junior mortgagee to redeem
therefrom is absolutely barred in ten years. The
right to redeem corresponds with the right to
foreclose, being based upon the same instrument,
and barred in the same time. The doctrine of
adverse possession has no influence upon this
right. Gower v. Winchester, 33 Id., 303. See,
also, Day v. Baldwin, 34 ld., 380; Palme1· v.
Butler, 36 Id., 576, 583; Clinton County v. Cox,
37 ld., 570: Jameson v. Pel'r!J, 38 Id., 14, 18;
Crawford v. Taylor et al., 42 ld., 260.
In an action to cancel a deed intended to op·
erate as a mortgage, the mortgagee having been
in possession, the statute of limitations was
pleaded: it was held, 1. That a mortgagee in
possession, after having received payment of the
debt, will not be protected by the statute, unless
he shows that he has held adversely to the
mortga~or for the period which bars recovery
of the land. 2. The relation of mortgagee and
mortgagor is analagous to that of trustee and
cestui que trust, ancl the possession of the mortgaged premises by either is not, as to the other,

adverse. G1·een v. Turner, 38 ld., 112; Cmwjord v. Ta,ylot• et al., 42 ld., 260.
g The revivor of a judgment by scire .facias was
simply a proceeding to enforce the judgment,
and did not have the eft"ect of a new judgment,
with respect to the operation of the statute of
limitations. The statute commences to run at
the date of the original judgment. Meek v.
Me~k, 45 Iowa, 2\J4.
The statute of limitations pertains to the
remedy, and not to the validity or right of the
cause of action, aml the states are not inhibited
by article 4, section I, of the United States constitution, from enacting such statutes barring
action~ upon judgments rendered in other
states. Id.
This provision applies to judgments rendered
in other states as well as those rendered in this
state. Id.
h Where a cause of action based upon fraud
had not accrued more than five years before the
enactment of this provision in chapter 167 of the
Acts of the Thirteenth General Assembly, it was
held that the right of action would continue
until barred by this provision. Hi,qgins v. Mendenhall, 42 Iowa, 673.
The statute does not begin to run in actions
for relief on the ground of fraud until the discovery of the fraud by the aggrieved party.
Ryan v. Doyle et al., 31 Id., 53; McLenan v.
Sullivan, 13 ld., 521; Hanlenbeck v. Riley, 35
Id., 103; Shank v. Teeple, 33 ld., 189; Cou·an
v. Toole, 3'l. I d., 513. But if relief can be bad
at law or in equity, the action must be brought
within five years after the perpetration of the
fraud. .McGinnis v. Hunt, 47 Icl., 668.
Where a judgment is sought to be enforced
against land which it is alleged the debtor
fraudulently conveyed to his wife before the rendition of llie judgment, the burden of proof is
on the defendant pleading the statute of limitations to prove not only that five years have
elapsed since the fraud, but since it was discov·
ered or became !rnown to the plaintiff. Both of
these facts are essential to constitute the bar.
Baldwin v. Tuttle, 23 Icl., 66.
Section 2401 of the Uode, limiting actions for
the recovery of real property sold by an administrator to five years from the date of the sale,
does not apply to a case where the proct>t>dings
are attacked on the ground of fraud; and in
such case the statute will, under sPctions 2529
and 2530 of the Code, commence to run only
from the time of the discovery of the fraud.
Cowan t>. Toole. 31 Id .. 513.
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SEc. 2531. When there is a continuous open current account, the Open account.
cause of action shall be deemed to have accrued on the date of the R. § 2743,
last item therein as proved on the trial.i
SEc. 2532. The delivery of the original notice to the sheriff of the Commencement or action.
proper county with intent that it be served immediately, which intent R.
§ 2744.
shall be presumed unless the contrary appears, or the ~ctual service of
that notice by another person, is a commencement of the action)
SEc. 2533. The time during which a defendant is a non-resident of Non-residence.
the state shall not be included in computing any of the periods of R. § 2745•
. limitation above described.k
SEc. 2534. When a cause of action has been fully barred by the Exception.
c. 167, § 10, 13
laws of any country where the defendant has previously resided, such G.
A.
bar shall be the same defense here as though it had arisen under the
provisions of this chapter; but this section shall not apply to causes
of action arising within this state. 1
t A continuous, accruing indebtedness for
k The statute of limitations of this State comboard, rent and the like, is a continuous, open, mences to run upon contracts made and matured
current account within the meaning of this sec- in other Statell from the time the defendant
tion, and the portion of the account beyond five became a resident of this State. Petchell v.
years is not barred, as the statute will, in such Hopkins, 19 Iowa, 531; Gillett v. Hill, 32 Id.,
case commence to run only from the date of the 220.
last item in the account as proved on the trial.
ln the absence of a statute to the contrary,
]loses v. Crooks, 32 Iowa, 172. See also Wend- the law is that a debt barred by the laws of the
ling v. Besser, 31 Id., 248; Tubbs v. The City State where it was contracted, is not for that
of Maquolceta, 32 Id., 564.
reason barred in another State in which an acThe statute commences to run under this sec- tion may be brought. Sloan v. Waugh, 18 ld.,
tion from the date of the last item in the ac-.224.
count, whether such item be on the debit or
But unrler our statute such bar may be set up
c1·edit side thereof. Thorn d: Stein v. Moore, in an action brought in this gtate, when the bar
21 Id., 285.
was complete under the laws of the State where
To constitute a continuous, open, current ac- the defendant previously resided. ld.
count upon which the statute of lin1itations will
The statute of limitations will not run in favor
begin to run only from the date of the last item, of a non-resident, to bar an action for the recovthe account must not be broken or interrupted, ery of land after ten years, notwithstanding such
but constitute a running, connected series of non-resident has always had a tenant in possestransactions. Tucker v. Quimby, 37 Id., 17.
sion of the land. Heaton v. Fryberger, ;)8 ld.,
An account which was broken by a hiatus of 185.
two years, and then resumed by charges of a.
'Vhcre, by reason of the non-residence of the
different nature and outside of the usual business defendant which under the statute is deducted
of the creditor, does not constitute such an ac- from the period of limitation, an action on a
count. Id.
promissory note is not barred. Neither is an
In an action to enjoin the removal of a county action to foreclose a mortgage or deed of trust
seat, the action was deemed commenced by the made to secure such note. Clinton County v.
service of the writ of injunction, and held that Cox, 37 Id., 470.
the action was not barred when the writ was
Residence and not citizenship is contemplated
served within five years after the election, but in the statute of limitations, and it will run in
the notice was served after that time had elapsed. favor of a debtor who resides in this State, alSweatt v. Faville, 23 Id., 321.
though he has his domicile in another State or
countcy. Sava,qe v. Scott, 45 ld., 130.
J An action is to be deemed commenced from
1 The bar of another State or countcy, to a cause
\he delivecy of the original notice to the sheriff,
or from t.he date of service, and not from the of action sued on in this State, must have been
filing of the petition. Collins v. Bane, 34 Iowa, completed previous to the time the defendant be385; Reed v. Chubb Bros., Barrows d: Co., 9 came a resident of Iowa, in order that such bar
Id., 178; Hagan v. Burch, 8 Id., 309; Elliott v. shall be a defense here. Patchen v. Hopkins, 19
.A. J. Stevens & Co., 10 Id., 418.
Iowa, 531; Sloanv. Waugh, 18 Iowa, 224; Lloyd
Where the original notice was not served until v. Perry, 32 I d., 144.
.
Where the defendant came to thts State, from
a month after the petition was filed, it will be
presumed that the notice was deli"ered to the a State where the debt was contracted, resided
sheriff at the time of filing the petition, with the here for a time, and returned to the State by the
intention that it should be served immediately, laws of which the debt became barred, from
and from that time the statute of limitations whence he returned to thts, and became a resiwas suspended. Snyder v. Ives, 42 ld., 157.
dent of this State, the case was held not to
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SEc. 2535. The times limited for actions herein, except those brought
for penalties and forfeitures, shall, in favor of minors as defined by
this code, and persons insane, be extended so that they shall have one
year from and after the termination of such disability within which
to commence said actions. m
SEc. 2536. If the person entitled to a cause of action die within
one year next previous to the expiration of the limitation above provided for, the limitation above mentioned shall not apply until one
year after such death. n
SEc. 2537. If, after the commencement of an action, the plaintiff ·
fail therein for any cause except negligence in its prosecution, and a
new suit be brought within six months thereafter, the second suit
shall, for the purposes herein contemplated, be deemed a continuation
of the first.
SEc. 2538. The above limitations and provisions shall not apply to
evidences of debt intended to circulate as money, but shall, in other
respects, be applicable to all actions broug-ht by or against all bodies
corporate and politic, except when otherwise expressly declared. o
SEc. 2539. Causes of action founded on contract are revived by an
admission that the debt is unpaid, as well as by a new promise to pay
the same. But such admission or new promise must be in writing,
signed by the party to be charged thereby.P

come within the exception in section 2534 of the interrupted by his subsequent death, but continCode. I d.
ues, and the cause of action survit·es to the perThe last clause of this section being an amend- sonal representatives. Sherman v. The Wes·
ment added thereto by chapter 167, section 10._ tern Stage Co., 24 Iowa, 515.
acts of the Thirteen~h General Asse~bly, hela
• The statute of limitat-ions does not run
~otto act retrospectively so as to reVIve an ac- against the State. The words "bodies corporate
~-n already barred. Thompsonv. Reed, 41 Id., and pol~tic" are held not to include the State.
When an action has been fully barred by the f6j:;~m84 County,jor the use, etc., v. Harker,
laws of another State, such bar may be ale~de~
An action' brought in the name of a county for
here. lVebster &- Gage v. R_ces, 23 I ·• 269, the use of, and to recover money belonging to,
224
18
0
g~ fd,, i4l:augh,
Id.,
• Lloyd v. PernJ, the school fund, is, in effect, an action by the
In an action to foreclose a mortgage it is not State, and h~nce not. barred by the lavse of the
enough to plead in the answer that an action on statutory penod applicable to other actwns. ld.
the note was fully barred by the laws of another . 'l_'he statute m_ay, however, run ag~mst a MuState where the note and mortgage were execu- niCipal corpor!l-t!on. It 'Yas accordmgly held,
ted· 't should also be averred that the right to where the .0!~gmal prol?netor of a town he!d
" ' 1
h
b
d G1.11
open and VlSlble possessiOn of a square therem
•O~ec1?set e mortgage was so arre ·
ett v. for the statutory period for the limitation of
Htll, 32 Id., 220.
real actions, claiming that he had never relin., The extension of time as to minors in cases quished, but still retained title thereto, the nght
in which the cause of action shall have accrued of the corporation to maintain an action for the
more than ten years before majority is attained, recovery thereof was barred. The City of Pella
expires with the first year of majority. Camp- v. Scholte, 24Id., 283.
bell v. Lon,q, 20 Iowa, 382.
P Under our statute of limitaflions the acknowlIgnorance of a right does not prevent the op- edgment arising from part I?ayment, and ineration of the statute of limitations. ld.
dorsement thereof on a prom1ssory note, is not
The statute, limiting the time within which suffiCient to prevent the b:u· of the statute. The
actions for the recovery of real property may be admission or new promise required by the statcommenced, is not suspended during the infancy ute must, in all cases, be in writing, signed by
of a party, by the provisions of section 2535 of the party to be charged. Parsons v. Cm·ey, 28
the Code. M11thews v. Stevens, 39 Id., 279.
Iowa, 431; Price v. Price, 34 Id., 404.
·
The admission or new promise, however, need
a Where a cause of action acc~es to the estate
of a decedent instead of the deceased while liv- not be by a formal writmg, but may be estabing, the statute of limitations will not commence lished by letters written and signed by the
to run until the appointment of an administra· debtor. And where such letters are addressed
tor. But if the statute has once began to run in to the creditor by name, it may be shown by parol
the life time of the party entitled to sue, it is not that he was the person intended. So, also, parol
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SEc. 2540. A counter claim may be plead as a defense to any cause
of action notwithstanding the same is barred by the provisions of this
chapter, i£ such counter claim so pleaded was the property of the party
pleading it at th~ time it beca~e. barred, and the ~arne was not barred at
the time the clmm sued on ongmated; but no JUdgment thereon except for costs can be rendered in favor of the party so pleading the
same.*
SEc. 2541. When the commencement of an action shall be stayed
by injunction or statutory prohibition, the time of the continuance of
such injunction or prohibition shall not be part of the time limited for
the commencement of the action.
SEc 2542. The provisions of this chapter shall not be applicable to
any action brought on any contract for any part of the school fund.

Oounler claim:
when barred.
R. § 2762,

Injunction or
statutory prohibition.

School fund.
Oh. 148, § 13, 9
A.

Q,

CHAPTER 3.
OF PARTIES TO AN ACTION.
SEcTION 2543. Every action must be prosecuted in the name o£ Party tn Interthe real party in interest, except as provided in the next section. q
:.t§ 2757.

evidence is competent to prove the contents of a
letter in answer to which the one in question was
written, where it is shown that such letter has
been lost or destroyed. Collins v. Bane,34 ld.,
385.
A letter or writing relied upon as reviving a
cause of action barred by the statute, must, to
be available, contain a new promise or an admission of liability. A statement tending to relieve
defendant of negligence claimed, and consequent
liability, is insufficient. Oakson v. Beach, 36
Id., 171.
To revive a cause of action barred by the statute of limitations, by a written admission, it is
not necessary that thP name of the party to
whom it is made should appear therein. It is
enough if it was intended for the benefit of the
holder of the note. JJfahon v. Coole1f, Id., 479.
A re?ital in a mortgage that it is made subject
to a pnor one executed by the mortgagor on the
same premises to the same mortgagees, is sufficient as an acknowledgment of indebtedness on
the prior mortgage to remove the bar of the
statute both as against the mortgagor and a subsequent grantee of the premises from him.
Palmer v. Butler, I d., 576.
A new promise to pay, made befm·e the debt
is barred will remove or prevent the bar of the
statute. It is not necessary that it should be
made after the debt was barred. PenleiJ v.
Waterhouse, 3 Id., 418; Lindsey v. Lyman, 37
Id., 206.
The bar of the statute may be removed by a
written admission of the debt as well as a new
promise to pay the same; both are not necessary.
Ayt·es v. Bane, 39 Id., 518.

41

An action is commenced when the notice is
served upon the defendant, and not when it is
placed in the hands of the officer for service.
Parkyn v. Travis et ux., 50 Iowa, 436.
*It was agreed in a foreclosure &uit that the
mortgaged property should be taken at the sale
in full satisfaction of the judgment, and accordingly the debtor failed to claim for certain payments he had made; held that the statute of
limitations would not run against the counterclaim, until after the repudiation of the agreement. Sat·ery v. Sypher, 39 Iowa, 675.
In an action to foreclose a mortgage the defendant may plead, as a counter-claim, an account against a firm of which the foreclosure
plaintiff is a member; and in such case the
statute of limitations does not operate to bar
the counter-claim. Allen v. JJfaddox, 40 Id.,
124.
q The holder without indorsement of a promissory note payable to the order of the payee
may 'main tam an action thereon in his own name,
but without prejudice' to the right of the maker
to set-off equities existing before notice of the
tramfer. Younker v. Martin, 18 Iowa, 143.
Under our system of practice the assignee of a
bond, claiming under a parol assignment may
maintain an action thereon in his own name.
Conyngham v. Smith, 16 Id., 471.
Under this section the party beneficially interested, though he may not have the legal 'title to
the cause of action, may sue thereon in his own
name. Cottle v. Cole, 20 Id., 481; Conyngham
v. Smith, 16 Id., 471; Rice v. Savery, 22 Id.,
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SEO. 2544:. An executor or administrator, a guardian, a trustee of
an express trust, a party with whom, in whose name, a contract is
made for the benefit of another, or party expressly authorized by statute, may sue in his own name without joining with him the party for
whose benefit the suit is prosecuted.r
SEc. 2545. All persons having an interest in the subject of the
action, and in obtaining the relief demanded, may be joined as plaintiffs, except where it is otherwise provided in this code.
SEc. 2546. In case of the assignment of a thing in action, the
::wtion by the assignee shall be without prejudice to any counter claim,
defense or cause of action whether matured or not, if matured when
plead, existing in favor of the defendant and against the assignor
before notice of the assignment; but this section shall not apply to
negotiable instruments transferred in good faith and upon valuable
consideration before due. s

470; Pearson v. Cumin.qs, 28 I d., 344; McDowell
t'. Bartlett, 14 Id., 157.
So, under section 2544, the party holding the
leqal title to a note or instrument, though he be
ai1 agent or trustee, and liable to account to an·
other for the proceeds of the recovery, may sue
thereon; but he is open, in such case, to any de·
fense which exists against the party beneficially
interested. Id.
In cases of simple contracts, if one person
makes a promise to another for the benefit of a
third, the latter may maintain an action upon
it. Roberts v. Corbin rf: Co., 26 Id., 3!5.
Where a bond given for the primary security
of one person also contams a clause intended
for the security of another, an action may be
brought thereon by the latter, though not named
in the bond, if he sustains any injury by a
breach thereof. Huntingdon v. Fisher, 27 ld.,
276.
Where a recognizance for the appearance of a
party in a crimmal prosecution at the district
court of the county is taken in the name of the
state, and becomes forfeited, suit may be brought
thereon in the name of the county. Shelby
County v. Simmonds et al., 33 Id., 3445.
A party holding a note and mortgage by a
verbal assignment may maintain an action
thereon in his own name. Barthol v. Blakin,
;)4 Jd., 452; Moore v. Lowrey, 25 Id., 338.
A person to whom a note and guaranty have
been transferred by a verbal assignment, be·
comes invested with the right of property therein,
and may, as the real party in interest, maintain
an action thereon in his own name. Green v.
]}farble, 37 Id., 95.
An undertaking by a railroad company to
transport grain may be enforced by the party
with whom the contract was made, and who
was entitled to its benefits, although he was not
the owner of th.e property to be transported at
the time of making the contract and the tender
or delivery of the property. Cobb, Blasdel c£·
' Co. v. The Ill. C. R. Co., 38 Id., 602.
' The party holding the legal title to a cause
of action, though he be a mere agent or trustee,
with no beneficial interest therein, may sue

thereon in his own name, under this s£'ction.
Cottle v. Cole, 20 Iowa, 481; Conyn,qham v.
Smith, 16 Id., 471; Rice v. Savery, 22 Id., 470;
Pearson v. Cummings, 28 Id., 344.
Under this section an administrator may, at
his election, sue either in his individual name or
in his representative capacity. Oliver v. Town·
send, 16ld., 430; Carleton v. Byin,qton, 17 Id.,
579.
The trustee of a voluntary associatio·n, having
no corporate powers, may, under this section,
maintain an action in his own name for the
benefit of the association. Laughlin v. Greene
rf: Weare, 14 Id., 92.
An action upon a cause which accrued to a
partnership, but brought after the death of a
partner, is properly brought in the name of the
surviving partner, and it is not necessary to join
the personal representative of the deceased
partner. Brown v. Allen, 35 Id., 306.
An assignee of an open account may bring an
action thereon in his own name. Knaddle1· v.
Shm·p, 36 Id., 232.
Where a promissory note was given by two
persons for the purchase money of a stock of
goods, the vendor agreeing not to engage in the
same business in the same town, which purchase
was made by one of the makers of a note for
the benefit of a third person who engaged with
the other maker in the prosecution of the busi·
ness. the makers of the note, in an action there·
on, can maintain a counter-claim, under section
2544 of the Code, for a breach of the agreement
not to resume the business. Moorehead v. Hyde
rf: Braden, 38 ld., 385.
• A judgment is a chose in action merely; is
not invested with the peculiar character of negotiable paper, and passes to an assignee thereof
charged with all the equities which could be
asserted against it in the hands of the assignor.
Ballen,qer v. Tarbell, 16 Iowa, 491; Burtis v.
Cook rf: Sar,qent, Id., 194.
In an action by the original payee upon a
promissory note, for the use of the assignee to
whom it has been transferred without indorse·
ment, the same defenses may be made as if held
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SEc. 2547. Any person may be made a defendant who has, or
claims, an interest in the controversy adv~rse.to the plaintiff; or who
is a necessary party to a complete determmat10n or settlement o£ the
question involved in the action, except as otherwise expressly provided
~~~t
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SEc. 2548. Persons having an united interest must be joined on the United interest: joinder of
same side either as plaintiffs or defendants, except as otherwise ex- partie~.
pressly provided by law. But when some who should thus be made u. § 2762.
plaintiffs refuse to join, they may be made defendants; the reason
thereof being set forth in the petition.
SEC. 2549. When the question is one o£ a common or general Common interone suing
interest to many persons, or when the parties are very numerous and eRt!
for all.
it is impracticable to bring them all before the court, one or more may R. § 1763.
sue or defend for the benefit of the whole.u
SEc. 2550. Where two or more persons are bound by contract, or Joint and sevobligations:
by judgment, decree, or statute, whether jointly only, or jointly and eral
how sued.
severally, or severally only, and including the parties to negotiable R. § 2764.
paper, common orders, and checks, and sureties on the same, or separate instruments, or by any liability growing out of the same, the
action thereon may, at the plaintiff's option, be brought against any
by the original payee. Younker for use etc. v.
Martin, 1!:l ld., 140.
But in an action by the indorsee of a promissory note transferred nfter maturity, the maker
cannot plead a counter-claim existing in his
favor against the payee and growing out of a
transaction unconnected with the note itself.
Section 2546 applies to non-negotiable paper
and does not change the above rule. Richm·ds
v. Daily, 3i Id., 427.
'\Vhile under our statute, an unnegotiable
note is assignable and the assignee may sue
thereon in his own name, it is subject in his
hands to any defense or set-off which the maker
had against the assignor thereof before notice
of the ass1gnment. Sayre v. Wheeler, 31ld., 112.
Prior to the code of 1873, and under section
2760 of the revision it was held that the assignment of an unne,qotiable cause of action, did not
necessarily draw after it all the equities of an
independent nature, but those only which were
connected with that transaction. Davis v. Millbum, 3 Jd., 169; Burtis v. Cook cf: Sargent,
16 Id., 124; Isett cf: Brewster v. Lucas, 17 ld.,
500; Stamms, v. Stannus, 30 Id., 448; Shipman
v. Ro/Jbins, 10 Id., 208; Lewis v. Denton, 13 ld.,
441; Ryan cf: Louthan v. Chew, Id., 589; May v.
Lamb, 15 Id., 79.
i Where a mortgagor of real '{lroperty has
conveyed the same by deed contaimng a covenant of warranty against all incumbrances, he
has such an interest, that he may, on his own
application, be made a partw in an actiOn to
foreclose the mortgage. Gijf'ord v. JVorkman
et al., 15 Iowa, 34.
In an action to remove a cloud upon a title to
land, all persons necessary to a complete settlement of the question involved may properly be
made parties. Berkwith v. Dar,qets et al., 18
ld., 303.
Upon the failure of a national bank, the re-

ceiver, appointed by the controller of the currency, is a proper party defendant in a suit
against the bank. Tumerv. The First N'lB'lc
etc. et al., 26 Id., 562.
In an equitable action the fact that a person
is a member of a firm which is phtintiff will not,
prevent the joinder of another firm of which he
is also a member, as defendant.. Ford cf: .'Ifusson v. The Jud. Dist. etc., 46 I d., 294.
u The owner of the real property on which a
mechanic's lien is sought to be established is a
necessary party to an action for thai. purpose.
Keller cf: Bennett v. Trace,11 et al., 11 Iowa, 530.
In Flemin,q v. lffershon, 36 Id., 413. MILLER
and DAY, JJ., held, under this section that to
authorize a plaintiff to sue in behalf of others
not named, they must have a common or general interest with him in the result sought to be
accomplished by the action, and that several
persons charged with a tax have no such common or general interest in resisting the collection of the same as will authorize one to sue for
all. COLE J. dissented and BEcK Ch. J. expressed no opinion.
Smce that case it has been held that where/ a
question respecting the validity of a tax extends
to the whole assessment, or where it affects in
the same manner a number of persons, so that
the question involved can be presented, without
confusion, in one suit, all, or any number of
those thus affected, may join in bringing the
actwn. Branrlu.ff et al., ·v. Hm·rison County et
al., 13 West. Jur., 112.
Where an alleged illegality in taxation extends to the whole assessment, or where it affects in the same manner a number of persons,
so that the question involved can be presented
by one petition filed by all or any number thus
interesi~d, such joint petitions may be filed.
Brandu.ff et al. v. Harrison County et al., 50
Id., 164.
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or all o£ them. When any o£ those so bound are dead, the action may
be brought against any or all o£ the survivors, with any or all o£ the
representatives o£ the decedents, or against any or all such representatives. An action or judgment against any one or more o£ several persons jointly bound, shall not be a bar to proceedings against the
others.v
SEc. 2551. The court may determine any controversy between parties before it, when it can be done without prejudice to the rights o£
others, or by saving their rights. But when a determination o£ the
controversy between the parties before the court cannot be made without the presence o£ other parties, the court must order them to be
brought in.w
SEc. 2552. ·when a bond or other instrument given to the state or
county, or other municipal corporation, or to any officer or person, is
intended £or the security o£ the public generally, oro£ particular individuals, suit may be brought thereon in the name of any person
intended to be thus sued who has sustained an injury in consequence
of a breach thereof."

• Under this section an action may be maintained against either the administrator of a
deceased joint obligor or the survivors, whether
the death occurred before or after the taking effeet of the statute. Sellon &·Co. v. Braden, 13
Iowa. 365; ~/Jfosier v. Hull, 15 I d., 603.
A decree in an action to foreclose a mortgage
against the principal maker of a note, the
sureties thereon not being made parties, does
not merge the note as to the sureties, unless the
decree is fully satisfied by sale of the mortgaged
property. A separate action may be maintained
against one of the sureties for any balance remaining unpaid. The County of Dubuque etc.
v. Koch, 17 ld., 229.
Under this section an action may be roamtained against one partner alone upon a promissory n?te executed by the firm. Ryerson v.
Hendrze, 22 Id., 480; Hosmer v. Burke, 26 Id.,
356
3,'iA3, a 88' • 0 h
tee th
t f
n , 1gn r w o guaran s e paymen o
a non-negotiable note, mai' ?e joined as a party
defen~ant. Tucker v. Shmer, 28 . Id., 3~;
M'!rvm v. Ad~~1son, 11 I d., 371; Me1X v. Fmrch1_(~t 12 I~., 3al. .
.
.
IS .set;tl~m au~honzes actwns, at the opbon of
the plm~hff, agamst any one
mo:e. or all of
the parties bound .bynon-negotrabJemstruments.
He'!se v. Hamblm, 29 Id., 501, .J06; Tucker v.
Shtner,
A 111
· d24 Id.,. 111
·334
f '11 0 f
·
t
orsct
u • • ~ prom~ssory no e payn
able t<? bearer, may be JOmed with the maker m
j:J.~~Y4~ thereon. Stout & Co. v. Noteman, 30

o:

The maker and guarantor of a negotiable note
may be joined as defendants in an action thereon. Marvin v. Adamson, 11 Id., 371; Meix v.
Fairchild, 12 Jd., 351.
This section does not apply to defendants in
actions for damages for selling intoxicating liquors to the injury of wife or children. LaFrance v. Krayer et al., 42 Id., 143.
The statute has altered the common law rule
which required all joint debtors to be sued in the

same action but has made no alteration of the
rule in relation to torts where all the tort feasors
might be sued jointly or each separately, although there could be but one satisfaction.
Turner v. Hitchcock, 20 Jd., 310.
A judgment by confession against the principal maker of a promissory note is no bar to subsequent actions against the surety on the same
note. Citizen's Savings Bank v. Oleson, 47 Id.,
492.
w The execution defendant is not a necessary
party to a proceeding to set aside a sheriff's sale
on the ground that the real estate sold was the
property of a third person. Baldwin v. Thompson, 15 Iowa, 504.
When the amount due on a promissory note
is claimed by a judgment plaintiff under a garnighment, and by an indorsee under a transfer
before such garmshment, the comt should proceed to have all the parties intereRted brought
b ,.. th
t F l
D l t l 16 Id
ss4~re e cour .
ow er v. oy e e a .,
.,
When the question of the right to levy taxes
involve~ the validity of a title adverse to that of
the plaintiff in the lands, the court will dismiss
an application for an injunction if the adverse
claimant be not brought in as a party. £itchfield v. Polk County, 18 ld., 70.
On an action to quiet title and to correct a de· t.JOn of tl1e premises
·
·
tl1rough th e
scnp
runnmg
deeds of several prior grantors, such grantors, or,
if dead, their heirs, should be made parties to
~~e action. Flanders v. :McClanahan, 24 Id.,
86 ·
"'A s-uardian 's bond, made payable to the
county mstead ofto the parties interested, is not
thereby vitiated, but inures to the benefit of the
latter, and suit may be brought thereon in the
name of any one thus secured who has suffered
injury by a breach thereof. Pursley v. Hayes,
22 Iowa, 11.
A defective delivery bond, conditioned to indemnify the sheriff against all damages and to

Cll.AP. 3.]
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SEc. 2553. Suits may be brought by or against a partnership as
such, or against all or either of the individual members thereof, and a
judgment against the firm, as such, may be enforced against the partnership property or that of such members as have appeared or been
served with notice. But a new action may be brought against the
other members on the original cause of action.Y
SEc. 2554. Foreign corporations may bring suit m the courts o£
this state in their corporate name.
SEc. 2555. An unmarried female may prosecute as plaintiff an
action for her own seduction, and recover such damages as may be
found in her favor.Z
SEc. 2556. A father, or in case of his death or imprisonment or
desertion of his family, the mother may prosecute as plaintiff an action
for the expenses and actual loss of service resulting £rom the injury
or death of a minor child."
deliver attached property to him when ordered,
or an equivalent in money, although defective as
a statutory bond, is valid as a common law obligation. Garretson v. Reeder et al., 23 Id., 21;
Sheppard & Jlfor_qan v. Collins, 12 Id., 570.
Where, after the levy of a writ of attachment
upon property sufficient to satisfy the plaintiff's
demand, the defendant made to the sheriff a
bond conditioned "that he should produce said
goods in satisfaction of the judgment in said action, or pay such judgment as shall be rendered
against' him, it was held that the bond was
valid, and that an action could be maintained
for a breach thereof by the plaintiff in the attachment suit. Sheppard et al. v. Collins, 12 I d., 570.
A bortd for the return or delivery of property
is not invalid because it fails to recite the time,
terms and conditions upon which the return or
delivery is to be made; and where such bond is
given primarily for the security of one person,
and containing a clause intended for the security
of another person not named, suit may be
brought thereon by the latter, if he sustains injury by the breach of the bond. H1mtington v.
Fisher, 27 Id., 276. To the same effect are the
following cases: Moorman v. Collier, 32 Id.,
138; Morgan v. Lon_q, 29 ld., 434; Stt·unk v.
Ocheltree, 11 Id., li•8; State v. Fredericks, 8 Id.,
553; Latham v. Brown, 16 Id., 118; Bininger v.
Dickenson, 20 Id., 260.
·
Y Under the revision the method of making
the individual property of members of a partnership liable for the satisfaction of a judgment
against the firm was by scire facias. Davis &
Co. v. Buchanan<£· Bone, 12 Iowa,575; revision,
§ 2785; Lewis &-Bro. v. Conrad, Young & Co.,
11 Id., 153; Hamsmith v. Espy et al., 13 Id.,
439; Levally et al. v. Ellis et al., I d., 544; Ticonic Bank v. Harvey, 16 Id., 141, 145.
An action may be brought against a partnership either in the firm name or in the individual
names of the partners. Markham v. Buckin,qham, 21 Id., 494. And they may sue in the
same manner. ld.
When a partnership is sued by the individual
names of the partners the property of either
partner may be taken under execution, without

Partnership.
R. § 2785.

Foreign corpo·
rations.
R. § 2789.
Unmarried
woman.
R. § 2790.
When parents

of may sue.
R. § 2792.

scire facias. ld.; Hamsmith v. Espy, 13 Id.,
439; Jones v. Jones, Id., 276; Lemlly v. Ellis,
Id., 544.
An action on a claim due to a partnership may
be maintained in the firm name, although one
of the partners may be entitled to the proceeds
if the claim itself has not been applied to extinguish the debt due such partner. White &
Smith_ v. Savery, 50 Iowa, 515.
• It was held under the code of 1851 that the
right of the father to recover for the seduction
of his minor daughter was not taken away by
the statute. but that he might recover, although
she be not living with him, and there be no actual loss of servi"ce. Updegraff v. Bennett, 8
Iowa, 72.
In that case, it was also held that it need not
be alleged in the petition that she was the "unmarried daughter'' of the plaintiff, nor that she
was of "previously chaste character." I d.
Where an action of seduction is brought by
t.he female seduced and she dies pending the
action, it may be proseeuted to judgment by
her administrator. The action does not abate as
at common law. Shafer v. Orimes, 23 Id., 5.50.
Where the petition, after alleging the facts of
the seduction, averred, "that plaintiff had been
damaged by the defendant in the sum of $5.000.
for which she asks judgment,'' it was held, after verdict, that the damages were sufficiently
alleged to Le the result of the seduction to sustain the verdict. Gmy v. Bean, 27 Id., 221.
In a trial for seduction inquiry into the character of the prosecuting witness for chastity
must be strictly limited to the time prior to the
alleged seductwn. The State v. Deitrick, 51
Iowa, 467.
a In an action by the administrator for damages caused the estate of a minor by wrongful
acts resulting in his death, the recovery is limited to his probable earnings after he shall have
attained hlS majority; for his persona.! services
and earnings durinq minority, the father, in
case of abandonment by him, the mother, is entitled to maintain the action. Lawrence v. Birn~y et al., 40 Iowa, 377; Walters v. The C., R.
I. tf; P. R. Co. 36 Id., 458.
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SEc. 2557. When the precise name of any defendant cannot be
ascertained, he may be described as accurately as practicable, and when
the name is ascertained it shall be substituted in the proceedings.b
SEc. 2558. When an action is founded on a written instrument,
suit may be brought by or against any of the parties thereto, by the
same name and description as those by which they are designated in
such instrument.c
SEc. 2559. No judgment can be rendered against a prisoner in the
penitentiary until after a defense made for him by his attorney, or if
there is none, by a person appointed by the court to defend him.
SEc. 2560. The state shall commence and prosecute suits according
to the laws of the land as in cases between individuals, except that no
security shall in such cases be required.
SEc. 2561. No action shall abate by the transfer of any interest
therein during its pendency.d
MARRIED WOMEN.

Mav HUe withour. joining
husband.
R. § 2771, 2772.
Ch. 167, § 11, 13
G. A.

SEc. 2562. A married woman may in all cases sue and be sued
without joining her husband with her. to the same extent as if she
were unmarried, and an attachment or judgment in such action shall
he enforced by or against her as if she were a single woman.•

b In the absence of a statute expressly authorizing an order for the substitution of the tme
name of a defendant when ascertained, it is entirely competent for the court to so direct, under
the numerous liberal statutory provisions relating to amendments of pleadings. Arbuckle v.
Bowman, 6 Iowa, 70.
• 'Vhere a promissory note was made payable
to the "S. B. Pembinaw and Owners," it was
held that a suit could not be maintained in the
name of the "Steamboat Pembinaw." This
section was not intended to authorize a suit to
be brought in the name of a steamboat, hotel,
toll-gate or race-horse. The word ''name'' in
the sta.tute refers to persons or corporations.
Steamboat etc. v. TVilson, 11 Iowa, 479.
Jn an action by a corporation upon a promissory note, payable to it by its corporate name, it
is not necessary to allege the corporate capacity
of the phtintiff. The Harris Mf. Co. v. Marsh,
29 ld., 11.
d A conveyance by the plaintiff, during the
pendency of an action for the recovery of land,
of the title to the property, will not abate the
action; and the prosecution thereof may be continued in his name notwithstanding such conveyance. Jordan v. Ping. 32 Iowa, 64.
Where, pending an action, its cause is assigned to a third person, the action may, at the
discretion of the court, be continued in the name
of the original party, or the assignee may be
substituted. Chickasaw County v. Pitcher, 36
Jd., 593.
• Under the revision a married woman could
maintain an action relating to her separate
property without the joinder of her husband
with her. Kramer v. Gouger, 16 Iowa, 434.

In an action for the slander of the wife, the husband was a necessary party, jointly with the wife,
under the revision. Enders t'. Beck, Hl I d., 86.
Where a wife had abandoned her husband for
cause, or had been driven from his home without cause. it was held that she could maintain
an action of replevin against him in her own
name, to recover possession of her separate property. Jones v. Jones, 19 ld., 2:~6.
Section 2771 of the revision changed the common law rule, that, in an action wherein the
husband and wife were joined, for an injury to
the wife, the recovery was limited to damages
for that injury alone. and did not embrace the
injury to the husband, so that under that section the husband, in such an action, could
properly join thereto a claim in his own right,
and recover for the loss of the serviecs of Ins
wife, caused by the injury. lo!cDonald v. The
C. tf: N. TV. R'y Co., 26 I d., 124.
The provisions of the statute as contained in
sections 2202-2213, 2562, have effeded a complete emancipation of married women from the
disabilities of coverture to which they were subjected by the common law, so that now the
husband has no common or joint interest in a
right of action, accruing to the wife on account
of a tort inflicted against her, and he cannot,
therefore, be joined with her in an action upon
such tort. Musselman v. Galliger et ux., 32ld.,
383. To the same effect is Paucast v. Burnell,
hl., 394; Tuttle v. The C. R. I. tf: P. R Co., 42
Id., 518.
In an action against a husband and wife
jointly, they cannot plead· a counter-claim for a
previous malicious prosecution of the wife. Id.
Nor can the husband, in such action, set up as
a counter-claim, a claim for damages accruing

CHAP.
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SEc. 2563. I£ husband and wife are sued together, the wife may
defend for her own right; and if either neglect to defend, the other
may defend for such one also/
SEc. 2564. When a husband has deserted his family, the wife may
prosecute or defend in his name any action which he might have
prosecuted or defended, and shall have the same powers and rights
therein as he might have had; and under like circumstances the same
right shall apply to the husband upon the desertion of the wife.

Defense by,
R. § 2774.
When husband
or wife deserts
family.
Ch. 167, § 13, 13
G. A.

MINORS.

SEc. 2565. The action of a minor must be brought by his guardian
or next friend; but the court has power to dismiss it if it is not for
the benefit of the minor, or to substitute the guardian of the minor
or other person as next friend. g
SEc. 2566. The defense of a minor must be by his regular guardian,
or by a guardian appointed to defend him where no regular guardian
appears, or where the court directs a defense, by a guardian appointed
for that purpose. No judgment can be rendered against a minor
until after a defense by a guardian.h
to him personally for a malicious prosecution of
his minor children or himself by the plaintiff.
I d.
·while the wife alone can recover for a direct
injury to herself, yet the husband has a right of
action for the consequential injuries to himself
resulting therefrom. Mewhirter v. Hatten, 42
Id., 288.
1 It was held under the revision that a married
woman was liable on her covenants in a deed
made by her for her own real property, the same
being a contract in relation to her separate property. Richmond v. Tibbles et al., 26 Iowa,
474. See revision§ 2506.
g An infant may bring an action by his next
friend, and in such action it is proper to prove
infancy. Byers v. The Lessees of the D. V. R.
Co., 21 Iowa, 54.
The court has no power to appoint a guardian
ad litem for an infant defendant unless there has
first been a complete service of notice upon such
infant, and an appearance and answer by a
guardian ad litem appointed without such service
of notice having been made, will not confer jurisdiction of the person, and Hle proceedings as
to him will be void. Good v. Norley et al., 28
ld., 188.
In the absence of a statute to the contrary,
the next friend in an action by an infant plaintiff is liable for costs. Vance v. Fall, 48 I d., 364.
h Where in an action against minors, the
mother was permitted by the court to come in
and defend for them, it was held, that the decree should not be reversed because there was
no formal entry of the appointment of a guardian ad litem. Treiber v. Shafer, 18 Iowa, 29.
In an action in behalf of minors by thei:mothers as "next friend and guardian," it was
held unnecessary to serve upon the minors an

Action, how
brought.
R. § 2777.

Defense by.
R. § 2778.

original notice of the filing of an answer in the
nature of a cross-bill. Id.
The district court has jurisdiction of actions
against minors as well as adult defendants, but
where a minor is sued, his defense must be made
by his regularly appointed guardian, if he has
one, and if not, by a guardian appointed by the
court. Judd v. Mo8ely, 30 Ill., 423.
A minor may be sued in his own name, but he
cannot appear by attorney, but only by guardian
duly admitted or appointed by the court. Cavender v. Heirs of Smith, 5 Id., 157.
An infant is supposed to be incapable of guarding his own interests, and it IS the duty of the
court, before it divests him of his estate, to be
satisfied that he has had a full opportunity to
have '·his day in court," by a proper and suitable guardian, and to see, notwithstanding any
adm1$sions of facts, even by his guardian, that
his rights are not sacrificed. I d.
When the court has jurisdiction of the person
of the minor and of the subject matter of the
action, the failure to appoint a guardian ad litem
is a mere irregularity, and the judgment is valid
until set aside by direct. proceedings. An injunction will not be granted to restrain the enforcement of the judgment. Drake t•. Hanshaw
et al., 47 Id., 291.
The failure to appoint a guardian ad litem, in
an action against a minor, until after the trial
has commenced, will not vitiate the verdict where
no prejudice is shown to have resulted from such
failure. Wickersham v. Tinnmous, 49 Id., 267.
Notice to a ward of an application to the
circuit court for an order directing the guardian
to pay for the support of the ward is unnecessary, the proceedmg not being adversary in its
nature, and the guardian being subject to the
direction of the court like its own officers.
Brewer et al. v. Stoddard, 49 Id., 279.
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SEc. 2567. The appointment cannot be made until after service of
the notice in the action as directed in this code, and may then be
made by the court or judge thereof, or during vacation, by the clerk;
but the court shall have the power to remove such guardian when the
intere~ts ~£ the minor req~ire s~ch change. I£ made by the judge or
clerk, 1t shall be done by mdorsmg the name o£ the person appointed,
and the time thereof on the petition in the action.1
SEc. 2568. The appointment m,1y be made on the application o£
the minor i£ he is o£ the age o£ fourteen years, and applies at or before
the time he is required to appear and defend. 1£ he does not so apply,
or is under that age, the appointment may be made on the application
o£ any friend o£ the minor or on that o£ the plaintiff in the action.
INSANE.

Plaintiff: action
by.
R. § 2781.

Defense: guardian of.
R. § 2782.

Pendlng suit.
It.§ 2783.

SEc. 2569. The action o£ a person judicially found to be o£ unsound
mind. must be brought by his guardian, and, i£ he have none, the
court or judge thereof, or the clerk in vacation, may appoint one for
the purposes o£ the action.
SEc. 2570. The defense o£ an action against a person judicially
found to be o£ unsound mind, or a person confined in any state lunatic
asylum, who, by the certificate o£ the physician in charge, appears to
be o£ unsound mind, must be by his _guardian or a guardian appointed
by the court to defend £or him. Such appointment may be made
upon the application o£ any friend o£ the defendant, or on that o£ the
plaintiff, but not until service has been made as directed in this code,
and no judgment can be rendered against him until defense has been
made as herein provided.
SEc. 2571. Where a party is judicially found to be o£ unsound
mind, or is confined in any state lunatic asylum, and, by the certificate
o£ the physician in charge, appears to be o£ unsound mind during the
pendency o£ an action, the £act being stated on the record, i£ he is
plaintiff his guardian may be joined with him in the action as such;
i£ he is defendant, the plaintiff may, on ten days' notice thereof to his
guardiun, have an order making the guardian a defendant also.
FOR RECOVERY OF PERSONAL PROPERTY.

Iuterpleader:
substitution of
parties: deposit
of property.
R. § 2767.

SEc. 2572. Upon affidavit o£ a defendant before answer, in any
action upon contract for the recovery o£ personal property, that some
third party without collusion with him has, or makes a claim to the
subject o£ the action, or on proof thereof a~ the court may direct, the
court may· make an order £or the sa£e-keepmg, or £or the payment or
deposit in court or delivery o£ the subject o£ the action to such person
as it may direct, and an order requiring such third person to appear
in a reasonable time and maintain or relinquish his claims against the
defendant, and in the meantime stay the proceedings. 1£ such third
party, being served with a cupy o£ the order, £ails to appear, the court

1 Before any judgment can be rendered against
a minor he must be defended by guardian, and
the court is authorized to appoint a guardian
for this purpose only after due and lPgal service
of the original notice on the infant, in the manner directed in the statute. Judd v Mosely, 30
Iowa, 423.

The publication of notice as required by law
is all that is necessary to confer Jurisdiction of
the parties, and personal service upon a minor
under fourteen years of age is not necessary.
Farrell v. Leighton, 49 ld., 174.
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may declare him barred of all clai~ in respect to. the subject of .the
action against the defendant therem. I£ such thrrd person appears,
he shall be allowed to make himself defendant in the action in lieu of
the original defendant, who shall be discharged from all liability to
either of the other parties, in respect to the subject of the action upon
his compliance with the order of the court for payment, deposit, or
delivery thereof.
SEC. 2573. The provisions of the last section shall be applicable to
an action brought against a sheriff or other officer, for the recovery
of personal property taken by him under an attachment or execution,
or for the value of such property so taken and sold by him. And the
defendant in any such action shall be entitled to \he benefit of these
provisions against the party in whose favor the attachment or execution issued, upon exhibiting to the court the process under which he
acted, with his affidavit that the property, for the recovery of which,
or its proceeds, the action was brought, was taken under such process.
SEc. 2574. In an action against a sheriff or other officer, for the
recovery of property taken under an attachment or execution, the
court may, upon application of the defendant and of the· party in
whose favor the process issued, permit the latter to be substituted as
defendant, sureties for the costs being given.
SEC. 2575. An action to recover the possession of specific personal
property taken under a landlord's attachment, when it is brought by
the tenant or his assignee or under-tenant, may be against the party
'who sued out the attachment; and the property claimed by such
action may, under the writ therefor, be taken from the officer who
seized it when he has no other claim to hold it than that derived from
the writ. The indorsement of a levy on the property made upon the
process by the officer holding it, shall be sufficient taking of the
property to sustain act~on against the party who sued out the writ)

Appllcatfon of
rule to sheriffs
and officers.
R. § 2768•

•

Same.
R. § 2769.

In case of land
lord's attachment.
R. § 2770.

CHAPTER4.
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SECTION 2576. Actions for the following causes must be brought
in the county in which the subject of the action, or some part thereof,
is situated:
1. For the recovery of real property, or of an estate therein, or for
the determination of such right or interest;
2. For the partition of real property;
3. For injuries to real property.
SEc. 2577. Actions for injuries to real property may be brought
eit~er in the county where the property is, .or where the defendant
resrdes.
SEc. 2578. An action £or the foreclosure of a mortgage o£ real
property, or for the sale of real property under an incumbrance or
charge, or to enforce a mechanics' lien on real property, may be

In relation to
real property.
R. § 2795.

Same.

Mortgage:
mechanics'
lien,

l Sections 2572,2573, 2574; and 2575, provided may avail himself at his own election. !(aster tf:
merely cumulative remedies, of which the officer Farwell v. Pease, 42 Iowa, 488.
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brought in the county in which the property to be affected, or some
part thereof, is situated.k
SEc. 2579. Actions £or the following cauRes must be brought in
the county where the cause, or some part thereof, arose:
1. An action £or the recovery o£ a fine, penalty or forfeiture
imposed by a statute, except that when the offense for which the
claim is made was committed on a water course or highway which is
the boundary o£ two counties, the action may be brought in either o£
them;
2. An action against a public officer or person specially appointed
to execute his duties, £or an act done by him in virtue or under color
o£ his office, or against one who by his command, or in his aid, shall
do anything touching the duties o£ such officer or for neglect o£ official duty;
3. An action on tlie official bond o£ a public officer. 1
SEc. 2580. An action, when aided by attachment, may be brought
in any county o£ the state wherever any part o£ the property sought
to be attached may be found, when the defendant whose property is
thus pursued is a non-resident o£ this state. If such defendant is a
resident o£ this state, such action must be brought in the county of
his residence, or that in which the contract was to be performed,
except that i£ an action be duly brought against such defendant in
any other county by virtue o£ any provisions o£ this chapter, then
such action may, i£ legal cause £or an attachment exist, be aided by an
attachment.m
·
SEc. 2581. When, by its terms, a written contract is to be performed in any particular place, action £or breach thereof may be
brought in the county wherein such place is situatcd.n

k An equitable action against husband and
wife jointly to recovf'r judgment for articles
properly included within the terms "expenses
of the fam1ly," and to make the same chargeable upon the real estate of the wife, is a p!:Oceeding for the sale of real property under a
charge, and under the statute may be brought
in the county in which the property is situated.
Hawke cf: Bro. v. Ut·ban et ux., 18 Iowa, 83.
In an action on a promissory note secured by
mortgage, if the object of the action is for a
judgment for the amount due, to be enforced by
general execution, suit should be brought in the
county where the mortgagor resides. But if
the object of the adion is to foreclose the defendant's equity of redemption in the mortgaged
property, suit should be brought m the county
in which the property is situated. Cole tJ. Conner, 10 ld., 299.
An action to foreclose a mortgage on rPal
property must be brought in the county in which
the mortgaged property or some part thereof is
situated. Chadbourne et al., v. Gillman et ux.,
29 Id., 181.
Where a defendant in a criminal prosecution
takes a change of venue to another county and
gives bail for his appearance at the district court
of the latter county, which is forfeited for want
of appearance, the forfeiture belongs to the
county where, by the terms of the bond, the defendant was bound to appear, rather than to the
county where the indictment was found; and

suit on the bond should be brought in the county
thus entitled. Decatur County v .•~faxu•ell, 26
Id., 398.
1 See Decatur County
398.

t'.

.lfaxwell, 26 Iowa,

mIn legal contemplation, a railroad corporation, resides in the countiPs through which its
road passes, and in which it transacts its business, and may be sued in any county through
which the road runs. Richardson cf: Co. v. The
B. cf· M. R. R. Co., 8 Iowa, 26.
n 'Where by the terms of a verbal contract for
the purchase of a lot of hogs, they were to be delivered to the purchasPr at a certain time and
place named, it was h~lrl. that an action for a
breach thereof was properly commenced in the
county of the place, where by the terms of the
contract., the propPrty was to be delivered,
though the defendant rrsided in another county.
Oliver v. Bass, 30 Iowa, 90.
But a verbal contract stipulating that payment for goods sold, should be made at the
place of sale, the purchaser residing in another
county, will not sustain a personal action in the
county where the goods were sold; holding this section applicable only to writtPn contracts. Hatch cf: .Abbott v. Johnson, 44 I d., 536.
[This case seems to be in conflict with Oliver v.
Bass, supra.]
Where an action to foreclose a mortgage was

CHAP.-
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SEc. 2582. Actions may be brought against railway corporations, Common carthe owners of mail stages, or other line of coaches or cars, including riers.
Ch. 95, § 1, 14
express companies, car companies, telegraph and canal companies, and G. A.
the lessees, companies, or persons operating the same, in any county
through which the line or road thereof passes, or is operated.
SEc. 2583. An action may be brought against any corporation, Construction
of railways,
company or person engaged in the construction of a railway, tele- telegraphs
or
canals.
graph line or canal, on any contract relating thereto, or to any part Same,§
2.
thereof, or for damages in any manner growing out of the work
thereon, in any county where such contract was made, or performed
in whole or in part, or where the work was done out of which arose
the damage claimed.
SEc. 2584. Insurance companies may be sued in any county, in Insurance comwhich is kept their principal place of business, in which was made panies.
same,§ 3.
the contract of insurance, or in which the loss insured against occurred.
SEc. 2585. When a corporation, company or individual, has an Office: agency:
suits growing
office or agency in any county for the transaction of business, any out
of.
suits growing out of or connected with the business of that office or R. § 2801.
agency may be brought in the county where such office or agency is
located.
SEc. 2586. Except where otherwise provided herein, personal actions Place of reedmust be brought in a county wherein some of the defendants actually deuce.
n. § 2800.
•
reside. But if none of them have any residence within this state, Ch.
64, 14 G. A.
they may be sued in any county wherein either of them may be found.
But in all actions upon negotiable paper, except when made payable
at a particular place in which any maker of such paper, being a resi0

commenced in the county where the note was, by
its terms, made payable, and pending a motion
by defendant for a change of venue to the county
where he resided and the mortgaged premises
were situated, the plaintiff asked leave to amend
his petition, withdrawing that portion seeking a
foreclosure of the mortgage, and asking judgment on the note alone, which the court refused
to grant, and ordered the venue changed;
held that the ruling of the court was erroneous.
Allen v. Bidwell, 35 Id., 218.
An action to recover damages, for a failure on
the part of the vendee of personal property to
rece1ve it, may, under this section, be br9ught
in the county of the place, where by the terms
of the contract, the property was to be delivered.
Hau_qen <f: Co. v. llfcCM·they, 34 Id., 415. Following Oliver v. Bass, 30 ld., 90.
This section does not authorize an action to be
brought ag-ainst a defendant where by implication, merely, he was by the contract to make
payment. 'l'he promise to pay or perform in the
particular place must be in terms. Hunt v.
Bratt, 23 ld., 171; llfanley v. Wolf <f: Co., 24
ld., 141.
Where a banker's certificate was by its terms
payable at tt specified date "on the return of
this certificate,'' it was held, that it was payable
at the place where the bank was located, and
that an action might be brought in the county
where the bank was located. Sanborn v. Smith,
44 Id., 152.
The district court of a county in which a con-

tract, by its terms, is to be performed, acquires
no jurisdiction of the person of the defendant,
in' an action thereon, by the attachment of property situated in Gnother county. There must be
personal service to warrant a judgment in personam, and property must be attached m the
county in wluch the action is brought to author·
ize a judgment in rem. Hendrick d: Gillespie
v. Brandon, 9 ld., 319; Courtney t". Carr, 6 Id.,
238.
"\Vhere a party signs a note as guarantor,
merely for the purpose of enabling the holder to
bring his action on the note, in a county different from that in which the maker resides, or in
which the note is, by its terms, payable, and not
for the purpose of additionally securing the
debt, the venue should be chan.Jed to the proper
county, if demanded. The Troy Portable G.
M, Co. v. Bowen d: Co., 7 Id., 465.
• A railroad corporation may be sued in any
county through which the road passes, or in
which the corporate powE'rs of the company are
exorcised. Baldwin v. TheM. <f: M. R. Co., 5
Iowa, 518; Richardson v. The B. <f: J,f. R. R.
Co., 8 Id., 260; The Nia,qara Ins. Co. v. Rodel·ich, 47 ld., 162.
'
A party, by accepting the benefits of a proposition for a sale made by and through another,
constitutes the latter his agent, and the place
where the sale is made is the agency, in such
sense that an action may be maintained against
the principal for a breach of warranty in the
sale. Milli_qan et al. v. Dar•is, 29 Id., 126.
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dent of the state, is made defendant, the place of trial shall be limited
to a county wherein some one of the makers of such paper resides.P
SEc. 2587. Where an action· embraced in the preceding section is
against several defendants, some of whom are residents, and others
non-residents, of the county, and the action is dismissed as to the residents, or judgment is rendered in their favor, or there is a failure to
obtain judgment against such residents, such non-residents may, upon
motion, have said cause dismissed with reasonable compensation for
trouble and expense in attending at the wrong county, unless they,
having appeared to the action, fail to object before judgment is rendered against them.
SEc. 2588. I£, aft(.lr the commencement of an action in the county
of the defendant's residence, he removes therefrom, the service of notice upon him in another county shall have the same effect as if it had
been made in the county from which he removed.
SEc. 2589. I£ a suit be brought in a wrong county, it may there be
prosecuted to a termination, unless the defendant, before answer, demand a change of place of trial to the proper county. In which case
the court shall order the same at the costs of the plaintiff, and may
award the defendant a reasonable compensation for his trouble and expense in attending at the wrong county. And if the sum so awarded,
and costs, are not paid to the clerk at a time to be fixed by the court,
or if the papers in such case are not filed by the plaintiff in the court
to which the change is ordered ten days before the first day of the
next term thereof, or if ten days do not intervene between the making
of said order and the first day of the next term of said court, ten days
preceding the first day of the next succeeding term thereof, in either
event the action shall be deemed t<1 be discontinued.q

P The att.1chment of property in a county in
which the defendant does not reside, does not
confer jurisdiction on the court in such county
to hear and determine the cause, if the defendant is a resident of some other county in the
state and demands a change of venue. Langworthy & Bro. v. Root, 10 Iowa, 260.
The courts of this state can acquire no jurisdiction of the person of a non-resident of the
state by service of an original notice beyond
their respective geographical limits. Weil et
al. v. Lowenthal, 10 Id., 575.
When a person while in the act of changing
his residence from one county to another, is
passing through an intermediate one. he is regarded under this section as having no residence
within the state, and may be tried in such intermediate county. Cohen v. Daniels, 25 Id., 88.
So also a non-resident of the state may be
sued in any county in this state where he or any
of his co-defendants may be found and served
with notice. Swan et al. v. Smith. 26 I d., 87.
The general rule Pstablished by this section is
that personal actions must be brought in the
county wherein some of the defendants actually
reside. Hatch & AIJbett v. Johnson, 44 Id., 535;
Savage v. Scott, 45 Id., UlO, 133.
q It is error to dismiss an action because it is
commenced in the wrong county, the venue
should be changed as prescribed in this section.
Cole v. Conner, 10 Iowa, 299.

The district court of the county where the
plaintiff resides, having jurisdiction of the cause
for divorce and alimony, may rightfully declare
and enforce a lien for alimony, granted in the
action, against real estate of the defendant situated in another county, Harshberger v. Ilarshber_qer et al., 26 Id., 503. See also, Canzes v.
Cmndall, 4 ld., 151; Brecke11ridge v. Brown,
9 Id., 396; Cole v. Conner, 10 Id., 299; Fi1magan v. Manchestet·, 12 Id., 521.
That a personal action was brought in the
wrong county does not affect the validity of the
judgment rendered therein. Nor can fraud be
predicated upon such fact. The failure of the
defendant to move for a change of venue is a
waiver of his right to such change. Leach v.
J{ohn et al., 36 Id., 144.
This section is not applicable to proceedings
before a justice of the peace. Post v. B1·ownPll
lf· Co., Id., 49i; 1lfeunch v. Breitenbach, 41ld.,
527. 529.
An action on a bond, comlitioned for the payment of a penalty, if the principal shall fail to
erect a school house according to the terms of a
written contract between the principal and the
school disb·rct, is a personul action, which must
be brought in the county whe~·ein some of the
defendants reside. 1'he Ind. School District
&c. v. Reichard et al., 39 I d., 168.
If, in such case, an act.ion is brought in the
county where the school house was to be erected,

CHAP.-
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CHAPTER 5.
OF CHANGE IN PLACE OF TRIAL.
SECTION 2590. A change of the place of trial, in any civil action,
may be had in any o£ the following cases:
1. Where the county in which the action is pending is a party
thereto, if the motion is made by the party adversely interested, and
the isS)le be triable by jury;
2. Where the judge is a party, or is directly interested in the action,
or is connected by blood or affinity with any person so interested
nearer than the fourth degree;
3. Where either party files an affidavit verified by himself and three
disinterested persons, not related to the party making the motion
nearer than the fourth degree, nor standing in the relation of servant,
agent, or employe of such party, stating that the inhabitants of the
county, or the judge, is so prejudiced against him, or that the adverse
party or his attorney has such an undue influence over the inhabitants
of the county, that he cannot obtain a fair trial;
4. By the written agreement o£ the parties, and their attorneys;
5. If the issue is one triable by jury, and it is made apparent to the
court or judge that a jury cannot be obtained in the county where the
action is pending, then, upon the application o£ either party, a change
of place of trim shall be granted to the nearest county in which a jury
can be obtained.
[Provided, however, That not more than two changes to either party
of the place of trial shall be allowed for any of the causes enumerated
in this section; nor shall a change o£ venue from the county be allowed in case o£ appeal from a justice o£ the peace; nor shall a change
of the place o£ trial be allowed when the issue can only be tried to the
court, for any objection to the inhabitants o£ the county, or £or the
objection that the adverse party or his attorney has such an undue influence over the inhabitants thereof, that he cannot obtain a fair trial;
and
'
Provided, That after any change of venue ha."l been taken as herein
provided, and a trial had and the jury been discharged or a new trial
has been granted them a subsequent change of venue may be taken
for any of the causes mentioned in said section!]

but in which none of the defendants resided,
they will be entitled to a change of venue under
this section. Id.
An action may be properly brought in the
county where the indorser of a promissory note
resides, though the maker resides in a ditf~;rent
county. Stout v. Noteman, 30 Id., 414.
r A st~ulation for a change of venue, under
section 2590 of the code, may be signed eithe~: bl.
the parties or their attorneys, the word "and '
in the stn.tute being used in a disjunctive sense.
Oltroqge v. Schutte et al., 51 Iowa, 279.
The discretion confided to the court in ·determining applications for change of venue in criminal cases does not exist in applications for
change of venue in civil cases, and where the

When granted.
R. § 2803.
Cb. 167, § 13,·13
G. A.

Numbor of
changes limited.
Amendod by ch.
118, 17G. A'

Proviso.
Same.

applicant for the change brings him8elf within
the provisions of the statute, it i~ generally erroneous to refuse it. Jone.~ v. 1'he C.&· N. JV. R'IJ
Co., 36 Iowa, 68; Welch v. Sarery, 4 I d., 241;
Eckles v. Hinney, Id., 539; Bernet' v. Frazier,
8 Id., 77; Jfiller v. Lat·away, 3lld., 538; Tur11er v. Hitchcock, 20 Id., 310.
Where an application for a change of venue
was ma~e on account of prejudice of the judge,
purportmg to be supported by the affidavit of
the requisite number o.f persons, whom the apphcant. refused to. designate to an officer, that
they might be subJected to croRs-examination, it
is competed ~or ~he ~ourt upon being satisfied
that the apphcatwn 1s made solely for delay,
not in good faith, and without any grouncl

o54
To whom and
when made.
R. § 2804.

To what county
or court.
R. § 2805.
Ch. 167, § 14, 13
G. A.

How madedu·
ring vacation.
R. § 2806.

When deemed
pe.Llected: cona
sequences of
failure.
R. § § 2807, 2810.
Ch. 86, § 7, 12
G. A.
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SEc. 2591. The application £or a change o£ place of trial may be
made either to the court or to the judl;ie in vacation, and, if made in
term time, shall not be awarded until1ssue be made up unless objection be to the court; nor shall such application be allowed after a continuance, except for a cause not known to the affiant before such continuance; and after one change, no party is entitled to another for
any cause in existence when the first change was obtained. •
SEc. 2592. The place of trial shall be changed to some other
county in the same district or circuit, unless the objections are to the
judge, or the objections made appear from the affidavits to exist as to
all the other counties in the district, and shall be to the most convenient county to which no objection is made. Whenever the change
shall be granted on account of the prejudice or disability of the judge,
the action shall be transferred to the district or circuit court of the
same county, unless objections exist as to both the judges, in which
case it shall be transferred to the most convenient. county in some
other district or circuit.
SEc. 2593. I£ an application for the change is made in vacation,
five days' notice of the same, with a copy o£ the affidavit shall be served
on the adverse party or his attorney; and i£ the judge grant the
change, he shall forthwith transmit his order to the clerk, together
with all the papers used before him.
SEc. 2594. I£ the order for the change is granted in vacation, the
same must be perfected by noon of the second day after the order is
received by the clerk, and, if granted during term time, the same must
be perfected by the morning of the second day thereafter or before
the cause it:! reached for trial, if sooner reached, or such change,
whether granted in term or vacation, will be deemed waived and the
cause tried as though no such order has been granted. When the
change has been perfected or agreed to by the parties, the clerk must
forthwith transmit to the clerk of the proper court, strongly enveloped and sealed, a transcript of the record and proceedings, with all
the original papers, having first made out and filed in his office authenticated copies of such original papers; but i£ less than all of several
plaintiffs or defendants take such change, the original papers shall not

therefor, to overrule the application. Davis v.
Rivers, 49 Id., 435.
A proceeding upon charges preferred by a private prosecutor to disbar an attorney is a "special proceeding" wherein a change of venue on
account of prejudice of the judge should be
granted upon the same terms and upon compliance with the same rules as in ordinary c1vil
actions. The State v. Clarke, 46 Id., 155.
It does not constitute ground for a change of
venue, in an action for the recovery of a forfeiture, that the county in which the action is
brought is the party-plaintiff in the action. The
State v. JJ[en·ihew, 47 Id., 112.
• An application for a change of venue, based
upon the alleged prejudice of the judge, made
after the cause has been once continued, is insufficient where it fails to state that the grounds
for the change were not known prior to such
continuance. Finch v. Billin,qs, 22 Iowa, 228,
cited and followed in JJfcCracken v. Webb, 36
Id., 551.

Where the defendant made a motion for a
more specific statement of the cause of action
which was overruled, and he thereupon made
an application for a change of venue on account
of alleged prPjudice of the jmlge, which waH
withdrawn from the files by the plainnff''s attorney, and the court, without knowledge of the
application, renderNljudgment by default; held,
that the default should have been set as1Lle without a showing of a meritorious defense, and ~he
application for a change of venue &hould have
been considered by the court. Beasle.IJ t'. Coopet·
et al., 42 Ill., 542.
After a change of venue, the party applying
for another must allege ant! show that the' a use
upon which he bases his application was not in
existence when H1e firRt change was obtamed.
Schaentqen v. Smith, 48 Id., 359.
An application for a change of venue, upon
the ground of prejudice of the }1Cople of the'
county, cannot be macle in vacahon before the
issues are made up. Gibson t·. Abbott et al., 50
Id., 155.

CHAP.

5.]

be so tran:smitted, but a copy thereof. And as to those who take no
change, the caus~ s~all proceed as if non~ had been taken, except that
if the place of tnal1s changed to a court m the same county, no transcript or copies shall be made out, but the original papers shall be
transmitted. t
· SEc. 2595. Upon filing such transcript and papers in the office of
the clerk of the court to which the same were certified, the cause shall
be docketed without fee and proceeded in as though it had originated
therein.
SEc. 2596. Unless the change be granted under sub-divisions two,
four, or five, of section two thousand five hundred and ninety of this
chapter, all costs caused thereby or that are rendered useless by reason
thereof, shall be paid by the applicant, and the court, or judge, at the
time of making the order, shall be designated in general terms such
costs, and no change shall be deemed perfected until such costs are paid.
• SEc. 2597. Where the place of trial in any civil action is changed
to any county other than that in which the same was properly commenced, where the trial thereof takes place at a regular term, and occupies more than one calendar day, the judge trying said case shall
certify the number of days so occupied, and the county in which the
case was originally commenced shall be liable to the county where the
same is tried for the sum of two dollars per day for each juryman engaged in the trial thereof.
SEc. 2598. "\Vhere a special term of any court is held for the trial
of any action contemplated in the preceding section, the court trying
the same shall make out and certify the amount of county expenses
incurred in the trial of each case, and the same shall be a legal and
valid claim against the county in which the same was properly commenced.
t The supreme court refused to interfere with
an order of the court below ovenuling a motion
to re-docket a cause after a change of venue, on
the ground that the transcript fees were not paid
to the clerk within the time prescribed by the
statute, when it did not appear affirmatively that
such fees were not secured to the clerk. Brown
v. Jefferson County, 16 Iowa, 339.
The provisions of the statute requiring the
change to be perfected within the time specified
therein, does not apply where a change is
granted upon the agreement of the parties, and
after such order the court making it has no
further jurisdiction over the case. Carroll
County v. The .American Emigrant Co., 37 Id.,
371.
In a case where a change of venue was taken
in term time it was held, that the payment of
the costs at any time during the day on which
they wt>re required to be paid was a sufficient
compliance mth the statute, provided such pay-

•
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ment was made before the order for the change
was vacated. Bacon v. Black, 38 ld., 162.
A garnishee occupies the relation of defendant to the principal action, and like the defendant therein may take a change of venue. ·when
either of the parties has procured a transfer of
the cause, it will, nevertheless proceed against
the garnishee in the court where it was commenced unless he applies for a change of venue.
JVestphall, Hinds & Co. v. Clark, 42 !d., 371.
Where a change of venue had been granted,
and the costs were ordered to be paid by the applicant, upon whose failure to pay the same the
order granting the change of venue was set
aside and judgment by defendant rendered, it
was held, that although the costs were subsequently re-taxed, and their amount paid by the
applicant, this did not entitle him to have the
default set aside and a change of venue again
granted. Stryker v. Rit•ers, 47 Id., 108.
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CHAPTER 6.
OF THE .MANNER OF COMMENCING ACTIONS.
Notice.
R. §§ 2811 • 2B12•

SECTION 2599. Actions in a court of record shall be commenced
by serving the defendant with a notice signed by the plaintiff or his attorney, informing the defendant of the name of the plaintiff, and that
on or before a date therein named, a petition will be filed in the office
of the clerk of the court wherein suit is brought, naming it, and stating in general terms the cause or causes of action, and if the action is
for money, the amount thereof, and that unless he appears t,hereto and
defends before noon of the second day of the term at which defendant
is required to appear, naming it, or at such other time as may be by
rule of such court prescribed, default will be entered against him and,
judgment rendered thereon. In all cases where the time for the commencement of the term has been changed after the notice has been
served, the defendant shall be held to appe tr at the time to which such
term has been so changed. u

• An action in pet·sonam is commenced by de·
livering the origmal notice to the sheriff of the
county with the intention that it be served immediately, or by the actual service thereof by
another person. Elliottv. A. J. Stevens & Co.,
10 Iowa, 418.
The original notice must state both the
amount of the plaintiff's demand, and the nature of his cause of achon. Jloody v. 'J'aylor,
12 Id., 71.
The notice should designate by name the term
at which the defendant is required to appear and
answer; it is not sufficient to require the defendant to appear at " the next term " after service
of the notice. The Des Moines Branch of S.
B. v. Van, Id., 523; Van Vark v. Van Dam,
14 ld., 232; Decatur County t•, Clements, 18 Id.,
536.
Where an original notice required the defendant to appear "on or before noon of the 29th
day of ::leptem ber, 1864, being the second day
of the next tenn of the District Court," the
29th being in fact the fourth day of the term;
it ·was held, that in the absence of a showing of
prejudice there was no error in refusing to set
aside a default granted on the day named. Burr
v. Wilcox, 19 Id., 31.
An origmal notice which required the defend·
ant to "appear and answer on or before noon "
of a certain date, without naming the term, nor
that such date was the second day thereof, was
held sufficient under section 2812 of the revision,
if the date thus named was in fact the second
day of the term. Knapp, Stout ti· Co. v.Jiaight,
23 Id., 7!i. See also, 1'he F. Ins. Co. v. High·
smith, 44 ld., 330.
The service of an original notice which does
not state the place or time at which the defendant is required to appear :md defend gives the
court no jurisdiction of the defendant, and a
judgment ren:ler~d upon sucn service is not
binding on the parties, and may be attached
collaterally. Kitsmiller v. Kitchen, 24 Id., 163.

A judgment for alimony in an action for a di·
vorce, when prayed in the petition, is not void
because the original notice contained no statement that alimony was claimed. The power to
grant alimony is, at least under the statute, a
mere incident to the power to grant a divorce
between the parties. JicEwen v. McEu·en, 26
Id., 375.
If the notice be defective or the service im·
perfect merely, the jurisdiction is saved and the
prot:fledings cannot be collaterally assailed, but
1t is otherwise where there has been no notice,
or where the paper relied on as such is without
the essential requirements of a notice. Cooper
v. Sunderland, 3 Jd., 114; Boker v. Chapline,
12 ld., 204; Bonsall t'. lsett, 14 ld., 309; .Morrow v. Weed, 4 Id., 77; Ballinge1· v. Tarbell,
16 I d., 498; Shawhan v. Loj}'e1', 24 I d., 2li;
Pursley v. Hayes, 22 Id., 11; Lyon 1•. Vannatta, H5 I d., 521; Haws"· Clm·k, 37 I d., 355;
Woodbury v. Maguire, 42 Id., 339.
An original notice, requiring the defendant to
appear " on or before noon of the second day of
the April term of the district court, to be begun on
the 12th day of April, 1870" was hPld, insufficient to require the defendant to appear when
the term did not commence until the 18th of
said month. Boals et u.r. v. Shules ef al., 29
Id., 507.
Where an original notice stated that the plain·
tiff claimed the foreclosure of a mortgage, which
was properly described, and othn relief as
prayed for in the petition, it was held, that it
was sufficient to give the court jurisdiction over
the person of the defendant and the su"bject '
math!r in controversy, although it did not state
how much was claimed. York v. Boardman, 40
Id., 57.
·where the original notice stated that the
plaintiff claimed a certain sum of money and
the foreclosure of a mortgage, but the petition
failed to ask a foreclo3ure, it was held, that a
judgment of foreclosure was not void, but void-
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SEC. 2600. If the petition is not filed by the date thus fixed, and
ten days before the term, the action will be deemed discontinued."

Dlscontlnu•
ance.
R. § 2813.

SERVICE OF NOTICE.
SEC. 2601. The notice may be served by any person not a party to
the action. w
SEC. 2602. The defendant shall be held to appear at the next term
after service, provided:
1. He be served within the county where suit is brought, in such
time as to leave at least ten days between the day of service and the
first day of the next term;
2. He be served without the county; but witrhin the judicial district, so as to leave at least fifteen such days;
3. He be served elsewhere, so as to leave twenty such days for
every one thousand miles, or fraction thereof, extending between the
places of trial and service, which distance shall be judicially noticed
by the court. If not so served, he shall be held to appear at the
second term after service.x
SEC. 2603. The notice shall be served as follows:
1. By reading the notice to the defendant, or offering to read it in
case he neglects or refuses to hear it read, and, in either case, by delivering him personally a copy of the notice, or if he refuses to receive
it, offering to deliver it;
2. If not found within the county of his residence, by leavin{J' a
copy of the notice at his usual place of residence with some member
of the family over fourteen years of age;

able only, and might be set aside upon motion,
but that the judgment for the money due on the
note should not be disturbed. O'Connell v. Cotter et al., 44 Id., 48.
An original notice required the defendants to
appear at a term in July, which was, as then
fixed by law, the next term, and in the mean
time the law was changed, fixing the Y.rm in
October. Held, that the defendants were bound
to appear at the October term, without additional noticfl. Peoria M. ff· Fire Ins. Co. v. Dick·
erson, 28 Id., 274.
A notice of the commencement of an action
served upon the defendant's wife, out of the
state, aml duly published in a weekly newspaper
requiring the defendant to appear at a time spec·
ified in the district court in Linn county, was
held sufficient as to place, and conferred jurisdiction on the court to render a judgment in rem
against property attached in the action. Bond
v. Epley, 4S Id., 600.
v Unless the petition is filed by the date fixed
in the original notice, the action will be discontinued. Hudson v. Blanfu.~ ei al., 22 Iowa,
323; Cibula v. Pitt's Son's JJfj. Co., 48 ld., 528.
And the appearance of the defendant lor the
purpose of presenting a motion to discontinue
will not be a waiver of the defeat resulting from
the failure to file the petition in time. I d.
The fact that the petition was filed in the cir-

42

Who may serve.

R. § 2814.

D•fendant to

appear when.
R. § 2815.

Notice: how
served.
R. § 2816.

cuit court, at the time stated in the notice where
the notice required the defendant to appear in
the district court, and the petition was subsequently transferred to the d1strict court, will not
change the rule of the statute requiring the discontinuance of the action. Mot·gan v. Small,
33 ld., 118.
w The original notice in an action in the circuit court may be s~rved by a constable, and he
is entitled to receive, therefor, fifty cents and
rniteage, as fixed by section 3805 of the code,
which may be taxed as part of the costs in the
c;ase. DuBoise & Bro. v. Babcock et al., 42
Iowa, 233.
Service of notice of appeal upon the wife of
the adverse party does not comply with the requirements of the shtute and is not sufficient.
Draper v. Taylm·, 47 Id., 407.
Tne notice cannot be served by a party to the
action. Id.
If a petion be on file at the time the original
notice IS in fact served, the action will not be
deemed discontinued because the petition was
not filed at the time specified in the notice.
Smith Bros. v. Shaw et a_l., 49 Id., 294.
"' In the computation of time in the service of
the original notice, both the day on which the
service is made and the first day of the appearance term, are excluded. Robinson v. Foster,
12 Iowa, 186.
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3. By taking an acknowledgment of the service indorsed on the
notice, dated and signed by the defendant.Y
SEC. 2604. I£ served personally, the return must state the time Return when
and manner and place of making the service, and that a copy was personally
delivered to defendant, or offered to be delivered. I£ made by leaving · ~r§~~i7.
a copy with the family, it must state at whose house the same was
left, and that it was the usual place of residence of the defendant, and
the township, town, or city in which the house was situated, the name
of the person with whom the same was left, or a sufficient reason for
omitting to do so, and that such person was over fourteen years of
age and was a member of the family."
Y When the sheriff's return on an original
notice shows that .. the defendant was not
found," it will be presumed that he could not
be found in the sheriff's bailiwich. lJfacklot d!:
Corbin v. Hart, 12 Iowa, 428.
A return on an original notice reads as follows: "Served the written notice by reading to,
and leaving a copy of the same with the mother
of the withm named, she being a member of
her family, and over fourteen years of age (at
her residence), the within named defendant not
being touml." Held, insufficient in this: 1. It
did not show the " usual place " of residence of
defendant. 2. It did not give the name of the
person with whom the copy was left. Tavenm·
t'. Reed, 10 Id., 416.
'Vhere the return reads as follows: "Served''
(giviug date) "by reading the same in the pres·
ence and hearing of the within named Louis and
Clara l<;nglest, '' held, that the service was defective in that it did not show that the notice
was read to the defendants. Hynek v. Eng lest,
ll I d., 210. See also, Farris v. Powell, 10 Id.,
553; Hodges"· Hod.qes, 6 Id., 78.
A waiver of service of notice, by an indorse·
ment on the back thereof signed and dated as
required by this section is equivalent to an ack·
nowledgment of service, and confers upon the
court jurisdiction of the person of the defendant.
Johnsolt v. Monell, 13 Id., 300.
The courts of this state cannot acquire juris·
diction of the person of the defendant in ordinary personal actions, so as to proceed to judg·
ment, against a non-resident by the service of
notice out of the state without more. Bates v.
The C. di: N. W. R'y Co., 19 Id., 260; Wiel v.
Lowenthal, 10 Id., 576; Darrance v. Pt·eston,
18 Id., 396; Hakes v. Shupe, 27 Id., 465.
A purely technical defect in the return of service of the notice in a foreclosure case, upon the
miuor heirs of the mortgagor, which might have
been held defective on appeal, cannot be made
available in a collateral proceeding by such he1rs
to redeem the mortgaged premises, especially
where several years have elapsed since the sale,
and there are no supporting equities in the case.
J.Ioouey v. lJfaas, 22 Id .. 380.
A return on an original notice that it was
"personally served by reading in the hearing of
the defendant and leaving a true copy with him,
was held, good. G1·osvenor v. Henry, 27 Id.,
269. See also, AnderMn v. Ken•, 10 Id., 233.
The service of an origiual notice on the wife

of one member of a partnership is not sufficient
service on the firm. Sub-division 3 of this se:tion does not apply to such case. Brydolf v.
Wo(f, Carpenter d!: Co., 32 Id., 509.
It will be presumed, iu the absence of allegations to the contrary, that the court, in rendering judgment by default. passed upon the sufficiency of the service of the original notice. An
erroneous ruling thereon is not VOid. lJfuscaline
Turn Verein v. Funck, 18 ld., 469.
A return on an original notice reciting that it
was served upon C. by copy left at his usual
place of residence with Mrs. C. was held to be
in compliance with the statute. Wilson d!: Co.
v. Call et al., 49 Id., 463.
The return need not specify that the defendant could not be found in the county to justify
substituted service. Id.
The absence of a recital in the return of the
place where the service is made is cured by a
statement after the signature of the officer of the
place of service. Id.
While the return should specify the date when
service was made, yet a failure to incorporate
the date will not render the judgment liable to
collateral attack. Id.
• A return that an original notice was "duly
served," is not sufficient. Hodges v. Hodges,
6 Iowa, 78.
It is the duty of the officer or r~!·oon serving
an original notice, to state in his ceturn, all the
acts by him done in order that th~ court may
determine the sufficiency of the service. Id.
Farris v. Powell, 10 Id., 553.
~
Where an original notice w::.s addressed to
Luther Bart, and the return sh, >wed service on
"L. Burt;" it was held, that h<· court was authorized to infer that the person named in the
return was the person named in the notice. Davis v. Burt, 7 Id .. 56.
Where a defendant is not found, and service
of the original notice is made by leaving a copy
at his residence, the return should state at whose
house, and the. name of the perRon with whom
the copy was left, or a sufficient reason be given
for omitting to do so. Icl.
A return of service of an original notice should
state the time as well as the manner and place
of service. Hakes v. Shupe, 27 Id., 465.
A return of service of an origiual notice in
the following form: "Served thi~ notice on the
within named J. F. by leaving a copy of the
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SEc. 2605. I£ the notice is placed in the hands of a sheriff, he must
note thereon the date when received, and proceed to serve the same
without delay in his county, and must file the same with his return
thereon in the office of the clerk, or return the same by mail or otherwise to the party £rom whom he received it.
SEC. 2606. I£ a notice be not duly filed or returned to the person
£rom whom it was received by the sheriff, or if the return thereon is
defective, the officer making the same may be fined by the court, not
exceeding ten dollars, and shall also be liable to the action o£ any
person aggrieved thereby. But the court may permit an amendment
according to the truth of the case.
S1w. 2607. Notice shall not be served on Sunday, unles·' the plaintiff, his agent, or attorney, make oath thereon that personal service
will not be possible unless then made; and a notice indorsed with such
affidavit shall be served by the sheriff, or may be served by another,
as on a secular day.
SEc. 2608. The plaintiff may set forth in the notice the general
object of the action, a brief de:ocription of the property affected by it,
and that no personal claim is made against any defendant, naming
him, and if such defendant unreasonably defends he must pay costs.
SEC. 2609. I£ service be made within the state, the truth of the
return is proven by the signature of the sheriff, or his deputy, and the
court shall take judicial notice thereof. I£ made without the state, or
by one not such officer within the state, the return may be proven by
the affidavit of him making the same."
SEC. 2610. I£ a county is defendant, service may be made on the
chairman of the board of supervisors or county auditor. But no
action shall be brought against any county on an unliquidated demand, until the same has been presented to such board and payment
demanded.
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Sheriff to note
when received.
R. § 2819.

Penalty for defective return:
amendment of.
R. § 2820.

Bow served on
Sunday.
R. § 2821.

Notice of no
perAonal claim.
R. § 2822.

Return: how
proven.
R. § 2823.

Service on
county: how
made.
R. § 2824.
Ch. 93, 9 G. A.

ON CORPORATIONS.

SEC. 2611. I£ the action is against any corporation, or person owning or operating any railway, telegraph line, canal, stages, coaches, or
cars, or any express company, service may be made upon any general
agent of ~mch corporation, or person wherever found, or upon any
station, ticket, or other agent of such corporation, or person transacting the business thereof in the county where the suit is brought;
if there is no such agent in said county, then service may be had upon
an agent thereof transacting said business in any other county.b
same at his usual place of residence in the village of Je~sup, Buchanan county, Iowa, with
M. F., a member of defendant's family, over
fourteen years of age, the defendant not being
found," etc., was held sufficient. Farris. v.
In,qmham, Kenned!f & Da!J, 34 Id., 231; Neally
v. Redman, 5 Id., 387.
a 'Vhere service of an original notice is made
by any one not thP sheriff of the county, itmust
be f}roved by the affidavit of the person making
the same. Moss Brothers v. Blinn, 7 Iowa,
261.
Before an action can be maintained against a
county upon an unliquidated demand, the same
must be prest>nted to the board of supervisors,
and payment by them refused. Cerro Gordo
Co. v. Wt'ight Co., 50 Iowa, 439.

How served on
railway corporations.
Ch. 95, U G. A.

b The service of an original notice on the trackmaster of a railroad company, where it appears
that the corporation has officers, is not sufficient
to confer jurisdiction over the company. Richardson & Co. v. B. & .JJ[. R. R. Co., 8 Iowa, 260.
The service of notice of appeal upon a director ·
of a railroad company is sufticient service on the
corporation under section 2825, of the revision.
Robertson v. The Eldora R. & C. Co., 27 Id.,
245.
In an action against a corporation service of
notice may be made upon any agent, general or
special, charged with the business of the corporation within the county where suit is brought,
if it arises out of or is connected with the bu"iness of the agency in that county. The Cen.
Mutual Life Association, 50 Iowa, 75.
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SEc. 2612. When the action is against a municipal corporation,
service .D?-ay be made on the mayor or clerk, and i£ against any other
corporation, on any trustee or officer thereof, or on any agent employed in general management o£ its business, or on any o£ the last
known or acting officers o£ said corporation, and i£ no person can be
found on whom service can be made as provided in this and the preceding section, service may be made by publication as provided in
other cases."
SEc. 2613. When a corporation, company, or individual, has, £or
the transaction o£ any business, an office or agency in any county
other than that in which the principal resides, service may be made
on any agent or clerk employed in such office or agency, in all actions
growin~ out o£ or connected with the business o£ that office or
agency.
MINORS-INSANE-PRISONERS.

Minors: how

served.
R, § 2823

Insane.
R. § 2829.

When confined
in state lunatic
asylum.
Ch. 109, § 50, 13
G. A.

Prisoner in
penitentiary.
R. § 2830.

SEc. 2614. When the defendant is a minor under the age o£ £ourteen years, the service must be made on him, and also on his £ather,
or mother, or guardian, and i£ there be none o£ these within the state,
then on the person within this state having the care and control o£
such minor, or with whom he shall reside, or in whose service he shall
be employed. When the minor is over fourteen years o£ age, service
on him shall be sufficient.
SEc. 2615. When a defendant has been judicially declared to be o£
unsound mind, or who is confined in any state lunatic asylum, service
may be made upon him and upon his guardian, and i£ he have no
guardian, then upon his wife or the person having- the care o£ him, or
with whom he lives, or the keeper o£ the asylum m which he may be
confined.
SEc. 2616. When it becomes necessary to serve personally with a
notice or process o£ any kind, a person who is confined in any state
lunatic asylum, the superintendent thereof shall acknowledge service o£
the same for such person, whenever, in the opinion o£ such superintendent, personal service would injuriously affect such person, which £act
shall be stated in the acknowledgment o£ service. A service thus made
shall be deemed a personal one on the defendant. ·
SEc. 2617. 'Vhen the defendant is a prisoner in the penitentiary,
a copy o£ the petition must be delivered to the prisoner at the
time the notice is served, and a copy o£ the notice must be delivered to
the husband or wife o£ the defendant, i£ any such there be within this
state.

• Where an agent is employed in the general
management of the business of a private corporation, service of notice may be made upon him
in all actions growing out of or connected with
the business of his office or agency. Pratt v.
The lf'estern Stage Co., 27 Iowa, 363.
The treasurer of a school district is an officer
thereof, and service of an original notice upon
him in an action against the district constitutes
service on the district. Kennedy v. The Ind.
S. D. of Derby Gran,qe, 48 Id., 189.
d A defendant cannot, aftPr he has by his own
act or that of his attorney, recognized the valid-

ity of service of notice upon his agent, object to
the jurisdiction of the court. Baker v. Kerr,
13 Iowa, 384.
Service may be made upon a partnership by
serving the notice on an agent m the genPral
management of its business in the county, in
actions growing out of or connected with the
business of the agency within the county. Pmtt
v. The Western Stage Co., 27 Id., 363.
Also service of notice upon one member of the
partnership is sufficient service on the firm. I d.
But service on the wife of a partner is not
"service on the partnership." Brydolf v. 1Volj
et al., 32 Id., 509.
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SERVICE BY PUBLICATION.

SEc. 2618. Service may be made by publication; when an affidavit is
filed that personal service cannot be made on the defendant within
this state, in either of the following cases:
1. In actions brought for the recovery of real property, or an estate
or interest therein;
2. In an action for the partition of real property;
3. In an action for the sale of real property under a mortgage, lien,
or other encumbrance or charge;
4. In actions to compel the specific performance of a contract of
sale of real estate, or in a,ctions to establish or set aside a will where,
in such cases, any or all of the defendants reside out of this state and
the real property is within this state;
5. In actions brought against a non-resident of this state or a foreign corporation, having in this state property or debts owing to such
defendant sought to be taken by any of the provisional remedies, or to
be appropriated in any way;
6. In actions which relate to, or the subject of which is real or
personal property in this state when any defendant has, or claims, a
lien of interest, actual or contingent therein, or the relief demanded
consists wholly, or partly, in excluding him from any interest therein,
and such defendant is a non-resident of this state, or a foreign corporation;
7. In all actions where the defendant being a resident of the state
has departed therefrom, or from the county of his residence with
intent to delay or defraud his creditors, or to avoid the service of a
notice, or keeps himself concealed therein with like intent;
8. Where the action is for a divorce, if the defendant is a nonresident of the state of Iowa, or his residence is unknown. e
SEc. 2619. The publication must be made by publishing the notice
required in section two thousand five hundred and ninety-nine
of this chapter, four consecutive weeks in some newspaper printed in
the county where the petition is filed, and if there be none printed in
such county, then in such paper printed at the next nearest county of
this state, which paper shall in either case be determined by the plaintiff or his attorney/
• When a court has, by attachment or otherwise, acquired jurisdiction in rem over the property of a non-resident, it may by means of
service, by publication, or personal service without the state, acquire jurisdiction to adjudicate
upon and conclude the rights and interests of
the defendant in the property thus seized and
within the territorial jurisdiction of the court.
Darmnce v. Preston, 18 Iowa, 396. See also,
Hat·shbu_qer v. Har.•hber_qet•, 26 Id., 503; ]}filler v. Davidson, 31 Id., 435.
. A .non-resident minor l?ay .be se~ed by pubhcahon the same, and ·with hke effect as a nonresidant adult, and when thus served the court
has authority to appoint a guardian ad litem,
to defend for him on the failrn:e of his regularly
appointed guardian to appear. Judd v. Mosely,
30 Id., 423.
·
It _is e~sential to the valid!ty of a service by
pubhcatwn that the affidavit constituting the

In what actions
and when made.
R. § § 2831, 2832.

How made.
Ch. 142,13 G. A.

basis by an ordE'r of publication should appear
of record. Bardsley v. Hines, 33 Id., 157.
r It would seem that the publication of an original notice published in the county where the
petition is filed but printed in a different county,
is not a comphance with section 2619 of the code,
and does not confer jurisdiction upon the court.
Cooke v. Tallman, 40 Iowa, 13;).
Where no newspaper is printed and published
in the county, publication may be made in a
newspapes printed in either of the counties bordering upon the one in which suit is brought,
and this may be selected by plaintiff's attorney.
I d.
The publication of an original notice in an
action aided by an attachment, against a nonresident defendant, made and completed before
the tlling of the petition and the issuance of the
writ of attachment, fails to confer jurisdiction to

•
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SEc. 2620. When the foregoing provisions have been complied
with, the defendant so notified shall be required to appear ['S if personaUy served within the county in which the petition is filed, on the
day of the last publication. Proof thereof being made by the affidavit
of the publisher or his foreman, and filed before default is taken.
SEc. 2621. Actual personal service of the notice, either within or
without the state, supersedes the necessity of publication.g
(CHAPTER

Title.

[TITLE

124,

LAWS OF

1880.)

TO LEGALIZE SERVICE OF ORIGINAL NOTICES BY PUBLICATION.

AN AcT to legalize the service of original notices by publication in
cases where the petition has not been filed until after the publication of the original notice.
SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, That in all cases where an action has been begun in any of the
courts of record of this state by serving the original notice by publication as by law provided, and said publication of the original notice
has been begun or completed prior to the time oJ the filing of the
petition in the cause, that in each and all said cases, the court in
which said cause or action is pending, shall be deemed to have acquired
as full and complete jurisdiction thereof as though said petition had
been on file at the time said publication of the original notice therein
was begun, or at the time the affidavit, provided for in section 2618
of the code of 1873 was filed, and the service of the original notice in
all said causes shall be deemed a full compliance with said section
2618, and sections 2619, 2620 and 2621 of the code of 1873.
Approved March 25, 1880.
UNKNOWN DEFENDANTS.

Petition verified: statement
of.
R. § 28'!6,

Court to approve notice.
R, § 2837,

SEC. 2622. In actions where it shall be necessary to make an
unknown person defendant, the petition shall be sworn to, and shall
state what interest such person has or claims to have, how the same
was derived or is claimed to have been derjved, as exactly as possible,
that the name and residence of such person is unknown to plaintiff
and that he had sought diligently to learn the same, and thereon proceedings may be had against such person without -naming him, as
follows:
SEC. 2623. The court shall approve a notice collected from the
averments of the petition, which notice shall contain the name of the
plaintiff', a description of the property, and all the allegations of the
petition concerning the interest of the unknown person, and the mode

render judgment and to order the sale of the
attacheu property. Billings t•. Kothe, 49 I d., 34.
"\Vhere notice of a motion to vacate a judgment was not served on the plaintiff, but plaintiff appeared and moveu to correct the record,
his motion being sustained the day after the
motion to vacate was filed, and he excepted to
the ruling upon the latter motion, held, that he
suffered no prejudice for the want of formal notice. Id.

g Actual personal service of an original notice
without the state, supersedes the necessity of
publication, anu in such a case it is not necessary to file the affidavit that service cannot be
made within the state, required by section 2618
of the code. Miller v. Davidson, 31 Iowa, 4:'l5.
See also, Darmnce v. PrPston, 18 Id., 396;
Bates v. The C. cf/ N. W. R'y Co., 19 ld.,
260.
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of 'devolution thereof, the relief demanded, also the name of the court
and the term at which appearance must be made. Said notice must
be entitled in the full name of the plaintiff against the unknown
claimants of property, and shall be signed by the plaintiff's attorney.
SEc. 2624. The court, on its approval of said notice, shall indorse Make order of
the same thereon, and order that the said notice be published in some publication.
n. § 2sas.
newspaper of this state, designating such paper as shall be most likely
to give notice to such unknown person.
SEc. 2625. Such notice shall be filed in the cause, and its contents, How, and for
what lime
without more, shall be published in the paper designated at least published.
R.
weekly, for six successive weeks, and at the end of said time service § 2839.
shall "be deemed complete, and such unknown person in court at the
next term thereafter.
APPEARANCE.
SEC. 2626. The mode of appearance may be:
1. By delivering to the plaintiff or the clerk of the court, a mem- Mode of deorandum in writing to the effect that the defendant appears, signed fined.
n. § 2840.
either by the defendant in person, or his attorney, dated the day of
its delivery, and to be filed in the case;
2. By announcing to the court an appearance, which shall be
entered of record;
3. By an appearance, even though specially made, by himself or
his attorney, for any purpose connected with the cause; or for any
purpose connected with the service or insufficiency of the notice.
And an appearance, special or other, to object to the substance or service of the notice, shall render any further notice unnecessary; but
may entitle the defendant to a continuance, if it shall appear to the
court that he has not had the full timely notice required of the substantial cause of action stated in the petition.h
[ 4. No member of the general assembly shall be held to appear or Ch. 10, 15 G. A.
answer in any civil action or special proceeding, in any court of Exemption of
of
record, or inferior court, while such general assembly is in session, members
general assem ..
nor shall any person be so held to answer or appear in any such court, bly.
on the 1st day of January, the 4th day of July, the 25th day of
December, or on any day of thanksgiving appointed by the president
of the United States or by the governor of this state.]
h A memorandum in writing signed by the defendant, stating that he waives further notice and
makes a voluntary appearance, is sufficient to confer jurisdiction upon the court. Shaw v. The N'l
St. B' k etc., 49 lowa, 179.
It is competent for the court to renJer a decree on the same day that appearance is so entered. Id.
An appearance to object to the sufficiency of
the original notice or to the service thereof, is
an appearance in the case, but if the defendant
has not been notified of the cause of action, he
may have a continuance as of course.
When the defect complained of relates to the
time for appearance and not to the statement of
the cause of action, a continuance can be had
only tor cause shown. The Des Moines Br. S.
Bank, v. Van, 12 Iowa, 523.
Where a court has jurisdiction of the subject-

matter, a mere irregularity in the notice or in its
service will not prevent its exercise where there
is a voluntary appearance. By such appearance,
the purpose and object of the notice 1s accomplished, and hence the notice is .renclered unnecessary. 1Vil_qus v. Gettings, 19 Id., 82, 84;
Post v. Brownell, 36 Id., 497.
An appearance to object to the sufficiency of
the notice and to cross-examine plaintiffs' witnesses is an appearance in the action, and renders the sufficiency of the notice immaterial.
Wilsey v. Maynard, 2L Ill., 107; Childs v. Limback, 30 Id., 398, and cases cited; Danjo1·th v.
Thomp.~on, 34 Id., 243; Hale v. Van Smm 18
Id., 16.
'
But an appearance by motion to set aside a
sheriff's sale on a judgment rendered against·
attached property is not •' an appearance for any
purpose connected with the suit" within the
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WHEN ALL DEFENDANTS ARE NOT SERVED.
Mode of procedure.
B.§ 2741.

SEc. 2627. When the action is against two or more defendants,
and one or more shall have been served, but not all of them, the
plaintiff may proceed as follows:
1. I£ the action be against defendants jointly, or jointly and severally, or severally liable only, he may, without prejudice to his rights
in that or any other action against those not served, proceed against
those served in the same manner as if they were the only defendants;
if he recover against those jointly liable only, he may take judgment
against all thus liable, which may be enforced against the joint property and separate property of those served, but not against the separate
property of those not served, until they have had opportunity to show
cause why judgment should not be enforced against their separate
property; or,
2. The plaintiff may continue till the next term, and proceed to
bring in the other defendants; but at such second term the suit shall
proceed against all who have been served in due time, and no further
delay shall be allowed to bring in the others, unless all that appear
shall consent to such delay.
REAL ESTATE.

Pending of action: notice to
third parties.
B.§ 2842.

SEc. 2628. When a petition has been filed affecting real estate, the
action is pending so as to charge third persons with notice of its
pendency, and while pending no interest can be acquired by third
persons in the subject matter thereof as against the plaintiff's title, if
the real property affected be situated in the county where the petition
.
is filed. 1

meaning of the provisions of this section. Osborn v. Cloud, Id., 238.
The appearance of a defendant, who has not
been served with notice, to testify as a witness
in the case does not constitute an a{lpearance so
as to bring him within the .iurisdJCtion of the
court as a party to the action. Nixon v. Dl-wney et al., 42 Id., 78.
Where a defenclant appears and pleads, he
waives all defects in the proce~s. Bell rt· Pearson z•. Achison, Morris, 21; Lorimer v. 1'he Bk.
of Ills., Id., 223.
·where a defendant appears by his attorney
and conRents that a judgment may be entered
against him with stay of execution, etc., it is a
waiver of objection to the jurisdiction of the
court, and of any irregularity in the niesne process. Switzer v. Gowdy, Mor., 248.
1
The purchaser of real property at a foreclo~ure sale is charged with notice of the rights of
the plaintiff in another proceeding to foreclose
another mortgage on the same property, and is
bound by the decree thereafter rendered, notwithstanding he was not a party thereto. Coole!! v. Brayton, 16 Iowa, 10.
The doctrine of lis penden.~ has been enlarged
,by the statute. Id.
A pending action to foreclose a mortgage is,
under the statute, constructive notice to the
world of the interest of the mortgagor. Knowles

v. Rablin et al., 20 Icl., 101; Woodin v. Clemons,
32 Id., 280.
A purchaser of lands at tax sale made after
the commencement of an action to foreclose a
mortgage on the same lands in favor of the university fund, acquires no interest in the premises
as against such mortgage which would not be
cut off or bound by the decree in favor of such
fund. Crum v. Cottin,q, 22 Ill., 411.
The doctrine of lis pendens does not apply
where neither the vendor nor the purchaser are
parties to the action. This rule is not changed
by this section of the statute. Parsons v. Hoyt,
24 Id., 154.
The pendency of an action affecting real property is sufficient to charge thircl persons, purchasing of one of the parties, with notice thereof.
Snowden &: Co. v. Crai,q, 26 ld., 156; Blanchm·d et al., v. Ware, 37 Id., 300.
The filing of a petition afi'ecting real property
creates a li.• pendens under the statute. Harshber,qer t•. Harshber,qe,·, 26 hi., 503.
\Vhere land is sold in one county uncler an
execution issued upon a judgment rendered in
another county, the recording of the sheriff's
deed will operate as constructive notice, although
no transcript of the judgment was filed in the
county where the land was situated. Fm·eman
v. Hi,qham, 35 Id., 382.
·where land is conveyed, after the commence-
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SEc. 2629. When any part of real property, the subject of an
action is situated in any other county than the one in which the
action'is brought, the plaintiff must, in order to affect third persons
with constructive notice of the pendency of the action, file with the
clerk of the district court of such county, a notice of the pendency of
the action, containing the names of the parties, the object of the action,
and a description of the property in the county affected thereby, and
from the time of such filing only shall the pendency of the action be
constructive notice to subsequent vendees or incumbrancers thereof,
who shall be bound by all the proceedings taken after the filing of such
notice. to the same extent as if a party to the action, and the clerk of
such county must, immediately on receipt of such notice, index and
record the same in the incumbr.ance book. And within two months
after the determination of such action, there shall be filed with such
clerk a certified copy of the final order, judgment, or decree, who shall
enter and index the same in the manner as though rendered in that
county, or such notice of pendency shall cease to be constructive
notice.

When property
is situated in
another county.
Ch. 167, § 16, 13

G. A.

CHAPTER 7.
OF JOINDER OF ACTIONS.
SECTION 2630. Causes of action of whatever kind, where each may
be prosecuted by the same kind of proceedings, provided that they be
by the same party, and against the same party in the same rights, and
if suit on all may be brought and tried in that county, may be joined
in the same petition; but the court, to prevent confusion therein,
may direct all or any portion of the issues joined therein to be tried
separately, and may determine the or~er thereof.J

ment of an action to foreclose a mortgage thereon, the grantee will acquire no title to the land
as against the adverse party to his grantor.
Stohl v. Roost, 34 Id., 47.5, 477.
That a purchaser pendante lite was not informed by his grantor of the pendency of the
adion, or that he fraudulently concealed the
fact, will be no ground for relief to such purchaser. Blanchard et al., v. Ware, 37 Id.,
305.
To render a pending action notice lis penden.~,
it must be duly, constantly and continuously
prosecuted. Davis v. Bonar et al., 15 Id., 171.
J Under section 2630 of the code a cause of
action arising from tort, may be joined with one
arising on. contract, when they are between the
same parties, in the same right and have the
same venue and where each may be prosecuted
by the same kind of proceedings. Turner v.
The First N. Bk. etc., 26 Iowa, 562; Reed v.
Howe, 28 Id.,,250; llinkle v. Davenport, 38 Id.,
355.
.
. A party who voluntarily intervenes in an actwn IS estopped from subsequently denying the

Ordinary and
equitable cannot be.
R. § 28H.

jurisdiction of the court. Jack d!- Farner v.
1'he D. 1if. d!: Ft. D. R. Co., 49 Id., 627.
This section does not apply to actions by a
municipal corporation against lot owners upon an
assessment for the construction of side walks.
The City of Des Moines v. Stephenson, 19 Id.,
507.
·
An action upon a promisory note ·against the
maker and indorser, cannot be joined with an
action on an account' against the indorser only.
Thorpe Bros. d!: Co. v. Dickey et al., 51 Iowa,
676.
A joint action for trespass and damage to
crops by stock cannot be maintained against the
several owners of the stock. Cogswell v. Murph~, et al_., 4? I d., 44.
. ..
'I he obJechon to such a miSJOmder may be
~ak<m by answer and also by motion in arrest of
JUdgment. Id.
In an action by a creditor to set aside a conveyance of lanu on the ground of fraud and subject it to the plaintiff's claim against the grantor, a m~ney demand arising on contract cannot
be joined. Stevens v. Chance, 47 Id., 602.
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R, § 2846.
What done
when dismissed
for misjoinder.
R.§ 28ii!.
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SEc. 2631. The plaintiff may strike from his petition any cause of
action or any part thereof, at any time before the final submission of
the case to the jury or to the court, when the trial is by the court.k
SEc. 2632. The court, at any time before the defense, shall on
motion of the defendant, strike out of the petition any cause or causes
of action improperly joined with others.1
SEc. 2633. All objections to the misjoinder of causes of actions
shall be deemed to be waived, unless made as provided in the last
section.m
SEc. 2634. When a motion is sustained on the ground of misjoinder of causes of action, the court, on motion of the plaintiff, shall.
allow him, with or without costs in its discretion, to file several petitions, each including such of said causes of action as might have been
joined, and action shall be docketed for each of said petitions, and the
same shall be proceeded in without further service, and the court shall
determine, by order, the time of pleading therein.

CHAPTER 8.
OF PLEADING.
Demur or an.
swer: when.
R. § 2849.
Same.
.
R. § § 2850, 2851,
2858.

Time of pleadIng.
R. § 2857.
Extension of.
R. § 2859.

Motions assail·
· ing pleadmg.
R. § § 2864, 286S,
2866.

SEcTION 2635. The defendant shall, in an action commenced in a
court of record, demur, answer, or do both as to the original petition
before noon of the second day of the term.
SEc. 2636. Each party shall demur, answer, or reply to all subsequent pleadings, including amendments thereto and substitutes therefor, before noon of the day succeeding that on which the pleadin~ is
filed. But all pleadings must be filed by the time the cause is reached
for trial.
SEc. 2637. The day on which the judge actually opens court shall
be, for the purpose of timing the pleading, considered the first day o£
the term.
SEc. 2638. The court may extend the time of filing any pleading
beyond that herein fixed, but shall do so with due regard to making
up issues at the earliest day possible.
SEc. 2639. All motions assailing a pleading shall be in writing,
and filed before an answer or reply has been filed to the pleading
assailed, except as provided in section two thousand six hundred and
fifty of this chapter, and shall specify the cauRes on which they are
founded, and none other shall be argued or considered. But one

k 'Where an action has been commt>nced to
foreclose a mortgage upon land lying in another
countv, the plaintiff may, after a motion to
change the venue has been macle, dismiss that
part of h1s cause of action which asks a forec!osure, and take ,judgment for the amount due on
the note it being payable in that county. Allm
v. Bidwell, et al., 35 Iowa, 2}8.
I "rhen a party has once plainly and clearly
denied each of the averments of the petitition
essential to the recovery, he cannot do the same

thing in se1·eral other counts and call each a defen:;", and if he does s•> the court will strike out
these redun<lant counts. 1lfm·tin v. Swem·m,c;rn,
17 Iowa, M6, 348; Darenport Gas L. &: C. Co.
v. The City of Davenpo1·t, 15 lcl., 6.
m 'Where there i~ a misjoinder of parties as
well as of causes of action a failure to make the
motion provided for in sl'ction 263:3, will not operate as a waiver of the obj(·ct.ions; hut the same
may be urgetl in a motion in arre:;t of judgment.
Cogsu·ell ~·. 1l!lti'JlhY et al., 46 ltl., 44.
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motion and one demurrer assailing such pleading shall be filed, unless
such pleading be amended after the filing o£ a motion or demurrer
thereto.n
SEc. 2640. A demurrer or motion assailing any pleading or count
thereof, suspends the necessity o£ filing any other pleading to such
pleading or count until the same ha~ been determined, and _the next
pleading shall be filed by the mormng o£ the day succeedmg such
determination.
SEc. 2641. All motions and demurrers shall be argued and submitted when filed, unless the adverse party is absent or desires time,
in which case it shall be extended until the morning o£ the succeeding
day unless the cause is sooner reached £or trial.
SEc. 2642. A motion or demurrer once filed, shall not be withdrawn without the consent o£ the adverse party entered thereon, oro£
the court.
SEc. 2643. The filing o£ a pleading or motion in the clerk's office
during a term, and a memorandum o£ such filing made in the appearance docket within the time allowed, shall be equivalent to filing the
same in open court.
SEc. 2644. All technical forms o£ action and pleading, all common
counts, general issues, and all fictions are abolished, and hereafter the
forms o£ pleading in civil actions, and the rules by which their sufficiency is to be determined, are those prescribed in this code. 0
SEc. 2645. Pleadings are the written statements by the parties o£
their respective claims and defenses, and are:
1. The petition o£ the plaintiff;
2. The demurrer or answer of the defendant;
3. The demurrer or reply o£ the plaintiff;
4. The demurrer o£ the defendant.P

DemurormotJon sue.peuds
other pleadings.
R. § 2867.

Demurrera and
motions when
required.
R. § 2869.

Not withdrawn.

R. § 2870.
Appearance
docket.
Ch. 75, § I, 9 G.
A.

Forms of action
abolished.
R. §2872.

Pleading• defined.
R. § § 2873, 287~.

PETITION.

SEc. 2646. The petition must contain;
1. The name o£ the court and county m which the action is
brought;
2. The names o£ the parties to the action, plaintiffs and defendants, followed by the word "petition" i£ the proceedings are ordinary
and by the words "petition in equity" i£ the proceedings are equitU.:
ble;
n A motion to dismiss an appeal from a justice's court, made on an imperfect record, will
not preclude the party from making another
motion for the same purpose upon an amended
and perfected record. Seacrist v. Newman, 19
Iowa, 324.
A mot~on to dissolve an injunction which does
not spec1fy the grounds on which it is founded,
should not be considered by tee court. Hall v.
Crouse, 14 Id., 487.
0
All prior forms of actions and pleadings ~re
abolished, and the rules of the code, and not
those laid down by Stephen and Chitty are the
tests to determi~e the sufficiency of pieadings.
Per DILLON, J. m Taylor v. Adair et al., 22
Iowa, 279, 281.

What petition
must contain.
R. § 2875.

Under the statute all forms of action and
pleadings are abolished, and the plaintiff recovers, if at all, on the facts statPd and proved.
]fcGinn v. Butler, 31 Id., 160, 163.
Under the code a cause of action may be stated m more than one count of the petition and
while a statement therein that such counts are
for the same cause of action is unnecessary yet
it will not vitiate the pleading. Pearson v: The
M. d!; St. Paul R. Co., 45 Id., 497.
• P A de~urre!-" is a pleading within the meanmg of th1s s.ect10n, and may be amended like any
other pleading. Morrison v. Miller, 46 Iowa,
84.
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3. A statement of the facts constituting the plaintiff's cause of
action;q
4. A demand of the relief to which the plaintiff considers himself
entitled, and if such demand be for money, the amount thereof must
be stated;r
5. Where the petition contains more than one cause of action,
each must be stated wholly in a count or division by itself, and must
be sufficient in itself; but one prayer for judgment may include a sum
based on all counts looking to a money remedy;•
6. In a petition by equitable proceedings, each division shall also
be separated into paragraphs, numbered as such for more convenient
reference, and each paragraph shall contain', as near as may be convenient, a complete and distinct statement.
SEc. 2647. The plaintiff may amend his petition without leave at
any time before the answer is filed, without prejudice to the proceedings already had; but a notice of such amendment shall be served on
the defendant or his attorney, and the defendant shall have the same
time to answer or demur thereto as he had to the original petition.t
DEMURRER.

Cause of.
R. § § 2R76, 2918,
29211, 2961, 2933,
2964.

SEc. 2648. The defendant may demur to the petition only where
it appears on its face, either:
1. That the court has no jurisdiction of the person of the defendant or the subject of the action; or,
2. That the plaintiff has not legal capacity to sue; or,
3. That there is another action pending between the same parties
for the same cause; or,
4. That there is a defect of parties, plaintiff's or defendants; or,

q The entire conversation in which slanderous
words are spoken, constitutes but a single cause
of action, although the words contain several
distinct charges, either of which is actionable.
Cracraft v. Cochran, 16 Iowa, 301.
It is only the ultimate facts-the facts which
the evidence will establish-that constitutes the
cause of action, which should be stated, and not
the ·circumstantial facts which go to prove them.
Brown v. Kingsley, 38 Id., 220.
In an action of replevin, the wrongful detention is the gist of action, and a failure to aliege
it in the petition may be takfln advantage of by
demurrer, in arrest of judgment or upon appeal.
Darpe1· v. Ellis, 12 Id., 316.
Under our code the word "petition'' takes
the place of the word " bill'' as heretofore used
in equity, and the word "declamtion" as used
at law. Per DILLON, J. in Freiber v. Shafer,
18 Id., 29, 32.
r In equitable proceedings under a prayer or
demand for general relief such a decree will be
rendered as is warranted by the facts stated, beyond that speciffically asked for. Simplot v.
Simplot, 14 Iowa, 449; Casady v. Woodbury
county, 13 Id., 112. .
A decree will not be rendered against a party
against whom no relief is demanded in the peti-

tion. lrfobly v. Dubuque Gas L. dl: Coke Co.,
11 Id., 71.
Nor, in an action to foreclose a mortgage,
will the court make a decree against property
not described in the petition, although it may
be included in the mortgage on which the deed
is brought. Cm·son v. Underwood, 12 Id., 52.
• Each count must contain a statement of a
cause of action as fully and sufficiently as if it was
the only count in the petition. It cannot be
aided by being stated in another count. The N ational Bank of Mich. v. Green, 33 Iowa, 140.
When the contract which is the basis of the
action, is made by each of several defendants,
the cause of actwn arising thereon should be
stated in but one count of the petition; but where
several defendants are liable to the plaintiff. on
different contracts for the same debt, as in the
case of the maker and indorser of a promissory
note, furnishing different causes of actwn against
each, they mu~t be stated in different counts.
Tl#Cker v. Shiner, 24 I d., 334; Turner v. The
Fit·st National Bank, S.C., 26 Id., 562.
t A plaintiff may amend his petition, without
leave, at any time before answer is filed, .upon
giving proper notice thereof to defendant. Per
BECK Ch. J. in Allen v. Bedwell, 35 Iowa,
86, 88.
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5. That the facts stated in the petition do not entitle the plaintiff
to the relief demanded;
6. That the petition, on the face thereof, shows that .the claim is
barred by the statute of li~itations; or ~ails to show it to be in writing
where it should be so evidenced; or, If founded on an account, or
writing as evidence of indebtedness, and neither of such writings,
account or copy thereof is incorporated into or attached to such
pleading, or a sufficient reason stated for not doing so.u
u A demurrer should employ such language as
will point to the fact, upon which it is claimed
the court has no j urisd1ction, or that no sufficient cause of action has been stated; but it is
not necessary to state the reasons which lead the
mind of the pleader to this conclusion. The
Dm•enport G. L. &- Coke Co. v. the City of
Davenport, 15 Iowa, 6.
That a pleading is argumentative is no
ground of demurrer. Davis v. Bonat". Id., 171.
Where a demurrer to a petition at law stated
two grounds: 1. That the matters set forth in
the petition do not constitute any cause of
action against the defendant; 2. That said petition does not show such a state of facts as will
justify the court in granting any relief by judgment. or otherwise to said plaintiff: it was
held, that it should be disregarded by the court
because the same was not sufficiently specific.
McKeller v. Stout, 13 ld., 487.
That. the action is brought by "ordinary"
proceedings when it should be brought in equity, or vice versa. is not ground of demurrer.
The cause should be transferred to the proper
docket upon motion. Conyngham v. Smith et al.,
16, Id, 471; Traer v. Lytle, 20 Id., 301.
A demurrer will not lie for redundency or irrelevant matter in a pleading. A motion to
strike out is the proper remedy. The School
D. Tp. etc., v. Pratt, 17 Id., 16; Kinyon v. Kinyon, 18 Id., 377.
A demurrer will not lie to a pleading because
the prayer a~ks relief to which the facts stated in
the pleading will not entitle the party. Byers
v. Rodabaugh, 17 Id., 54.
When a defect of parties is apparent on the
face of the petition 1t may be assailed by demurrer, but when it does not so appear the fact
may be pleaded by answer. Ende1·s v. Beck,
IS Id., 86. So also where the court has not jurisdiction. Judd v. Mosely, i:IO Id., 423; Childs
v. Limb,ack aO Id., 398.
A demurrer to a petition in equity to compel
the clerk to satisfy a judgment of record, on the
ground that the plamtitf"s remedy was by motion, should be overruled. Traer v. Lytle, 18
ld., 86.
Where, in an action on a judgment by the
assignee thereof, it was alleged that the "Judgment has now become the vroperty of your petitioners,'' but no written assignment was alleged
or shown, it was held that the allegation was bad,
being a conclusion of law, but that it could not
be attacked by demurrer, a motion being the
proper remedy. Thompson v. Cook, 21 Id.,
472; Cottle v. Cole, 20 ld., 481.
Where the plaintiff f.tils to annex to his peti-

tion, or set out therein, the original or a copy of
a chattel mortgage, under which he claims possession of property, the objection must be taken
by demurrer, if at all, and constitutes no
ground of objection to the introduction of the
writing in evidence on the trial. Smith d?: Co.
v. McLean, 24 ld., 322.
A demurrer based upon a ground not included
in the enumeration of causes of demurrer contained in the statute, should be overruled.
Orman v. Orman, 26 Id., 1:161.
Alternative allegations in a pleading cannot
be attacked by demurrer, but by motion.
Turner 1•. The First National Bank of Keokuk,
26 ld., 562.
Where there is a defect (or non-joinder) of
parties, a demurrer will lie, but where there is a
mis-joinder of parties the objection must be
made by motion, and not by demurrer. ld See
also The School Distt·ict, &c. v. Pratt, 17 ld.,
16; Byers v. Rodabau,qh, ld., 53; Kenyon v.
Palmer, 18 Id., 377; Dubuque County v. Reynolds, 41 Id., 454; Kin,q v. King, 40 ld., 120;
E11ders v. Beck, 18 Id., 86; Beck;with v. Dar.qets,
18 Id., ::!03; ~Mormon v. Carroll. 3.5 Id., 22.
A defect of parties apparent on the face of the
pleading can be objected to only by demurrer,
or it will be waived. McCormick v. Blossom,
40 Id., 256; R.lfan <f- Co. v.llfuellinix, 45 Id., 631.
A demurrer to an entire answer, when it contains a general denial of the allegations of the
petibon, should be overruled. Lake v. Gray,
35 Id., 459.
That no bond was filed; that the writ directed
the seizure of specific property, and that the relief asked in the petition was for the enforcement of a landlord s lien, are not objections that
can be made by demurrer. Brace v. Grady, 1)6
Id., 352.
,
Where a pleading contains statements of evidence, or conclusions of law, the proper remedy
is by motion to strike out, although it·may also
be assailable by demurrer. The Iowa R. R. L.
Co. v. Sac County, 39 I d., 124.
In an action to compel a count.y treasurer to
levy and collect a tax voted to aid in the construction of a railroad, an allegation that the
plaintiff had made the required proof of compliance with all the conditions upon which the
tax was to be paid, was held good on demurrer.
The B. C. R. &- Jf. R. Co. v. Stewart, 39 Id.,
26.
That the petition does not state facts sufficient
to constitute a cause of action, is too indefinite
a ground of demurrer in an action at law.
Childs v. Limback, 30 Id., 398; Davenport G.
L. &- C. Co. v. City of Davenport, 15 Id., 6;
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SEc. 2649. A demurrer must specify and number the grounds of
objection to the pleading, or it will be disregarded; and it shall not be
sufficient to state the objection in the terms of the preceding section,
except that "a demurrer to an equitable petition for the fifth reason of
said section may be stated in the terms thereof. v

Jones v. Brunskill, 18 Id., 129; McKeller v.
Stout, 1B Id., 487.
A demurrer can be interposed only for objections appearing on the face of the pleadmg.
Polk County v. Hierb, 37 Id., 361.
When the objections do not appear on the
face of the pleading, they may be taken by answer. Jfeunch v. Breitenbach, 41 Id., 527.
Demurrer is the proper remedy where a petition asking a wnt of mandamus shows that
the plaintiff has a plain, speedy and adequate
remedy by an ordinary action. A motion to
dismiss will not lie. Meyer v. Dubuque County,
43 Id., 592.
In an equitable action improperly commenced
in behalf of the "minor heirs" of a deceased
devisee, instead of in behalf of the "heirs of
her body," advantage may taken of the defect
by general demurrer, although the demurrer be
not in the precise language of the code, the intention of the pleader to assail the defect being
apparent. Hanna v. Hawes et al., 45 I d., 437.
Where the petition shows on its face that its
cause of action is barred by the statute of limitations, it may be assailed by a demurrer. Miller v. Dawson et al., 26 ld., 186; Brown v.
Bockhold, 49 ld., 282.
A demurrer is proper where a pleading does
not on its face show a sufficient cause of action
or defense, and can be interposed only where
the legal sufficiency of the entire count in the
tleading is assailed. Hayden v. Anderson, 17
dA 1g~~urrer which stnkes alone at the sufficiency of the account annexed to the petition,
does not admit the truth of the other allegations
therein, and upon failure of defendant to answer
over, the right, of the plaintiff to judgment
must be established by evidence, as upon a default. Buehlet: v. Reed, 11 I_d., 182.
.
. In a proceedm!l" to set as~de a confessiOn of
JUdgment on the .gro?-nd of msufficiency ?f the
statement on whiCh It was rendered, It IS not
necessa~ to annex a C<?PY. of s~ch ~tatem,ent to
th~ petitiOn as an exhibit. J anmce v. Greene,
Ttaer d!: Co., 14 ~d., 262.
.
Where a pleadmg sets up. as a cause ofac.twn
or counter-clmm, the breach of covenants m a
deed, a C<?PY of the de~d. should be annexed to
such plea?mg as an exhibit. Nosler v. Hunt,
18 ld., 212.
..
.
.
Where a petibon shows affirmatively that Its
cause of action is barred by the statute of limitations, it may be assailed by demurrer. Lawrenee v. Sinnamon, 24 Id., 80; llfiller v. Dawson d!: Conger, 26 I d., 1?6; Parson.~ v. Carey,
28ld., 431; Lamb v. W1throw, 31 Id., 164.
To be available, the statute of limitations
must be pleaded either by answer or raised by
demurrer. Robinson v. Allen, 37 Id., 27.

The statute does not contemplate that imtruments of evidence merely, which do not constitute the basis of the cause of action, or counter-claim, should be annexed to or set out in the
pleading, in order to render them admissible in
evidence. Taylor v. The C. R. d!: St. P. R.
Co., 25 Id., 371.
The failure, in an action for damages for
breach of contract, to state specifically the damages suffered by the plaintiff cannot be objected
to by demurrer, but is ground for a motion for
a more specific statement. McCormick v. Bassal, 46 I d., 235.
In an action against a railroad company to
recover double damages for killing stock, t.he
objectiOn that the petition failed to set out the
notice served upon the company must be made
by demurrer, or it will be held to be waived.
McKinley v. The C., R. I. d!: P.R. Co., 47
Id., 76.
Where :m action is brought upon a judgment
of a court of record of this State before the expiration of fifteen years from the date of its rendition, the petition will be demurrable, unless it
alleges that leave of the court to bring the action has been obtained. TVatts v. Everett, 47
Id., 269.
Wh
th d
t J:" th ·
1
v
ere e emurrer se s •Or m genera
terms that the petition does not state a cause of
action or show such a state of facts as will justify the court in granting any relief, it should be
disregarded because not sufficiently specific.
JfcKrller v. Stout, 13 Iowa, 487.
A demurrer should use language which will
point to the fact which renders the pleading
bad, but need not give the reasons leading to
this conclusion. Davenport G. L. d!: C. Co. v.
'l'he City of Davenport, 15 Id., 6; see also
Middletown Savin,qs Bank v. The City of Dubu ue I d. 394-403. Allen v. Cerro Gordo
Co~nty, 34'Id., 54. '
A demmTer should clearly point out the objection to the pleading, which IS intended to be
developed by the argument; when not thus &pecified It should be disregarded by the court.
Joues v. Brumskill, 18 Id., 129; Luse v. Citlj
of Des Jloines, per DILLON, J., 22 Id., on p.
592 ; Piper"· Newcomer d!: Campbell, 25 Id.,
221 , 222; Singer v. Cahers, 26 ld., 178; MeGregor d!: s." C. R. R. Co. v. Birdsall, 30 Id.,
255; Childs v. Limbach, Id., 398; McLaughlin
v Bascomb 36 Id 593 · Hanna v Hawes 45
Id 437 44i.
.,
'
·
'
i~ eq~itable actions, a demurrer may properly state, in general tenus, that the facts alleged
in the petition do not entitle the plaintiff to the
relief demanded. Fisherv. Beard 32 Id., 346348, per MILLEn, J.; Allen v. Cerro Gordo
County, 34 ld., 54; Cowen v. Boo1.e et al, 48
Id., 350.
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SEc. 2650. When any o£ the matters enumerated as grounds o£ Waiver of: answer: arrest of
demurrer do not appear on the £ace o£ the petition, the objection may judgment.
be taken by answer. I£ no such objection is taken, it shall be deemed n. § 2d7S.
waived. I£ the £acts stated by the petition do not entitle the plaintiff
to any relief whatever, advantage may be taken o£ it by motion in
arrest o£ judgment, before judgment is entered.w
Demur to part:
SEc. 2651. The defendant may demur to one or more o£ the several answer.
causes of action alleged in the petition, and answer as to the residue. R. § 2879.
SEc. 2652. The opposite party shall be deemed to join in a demur- Joindf'r in.
rer, whenever he shall not amend the pleading to which it is ad- It.§ 2900.
dressed.
SEc. 2653. Upon a demurrer being overruled, the .party demurring Answer after.
R. § 2976.
may answer or reply.
SEc. 2654:. Upon a decision u£ a demurrer, i£ the unsuccessful Failure to
amend: effect
party fail to amend or plead over, the same consequences shall ensue of.
as though a verdict had passed against the plaintiff, or the defendant R. § 3086.
had made default, as the case may be.Y
w An objection apparent on the face of a methods, but was not, will be deemed to have
pleading, which might have been raised by a been waived. Jfurphy, Neal Co., v. Creighdemurrer, will be waived by going to trial on ton, 45 ld., 179.
the merits, and cannot be raised for the first
The objection that one who is a necessary
time in an instruction. Youn.IJ v. Broadbent, party is not joined in the action, will be waived
23 Id., 539. So, also, when the plaintiff fails to if not raised by demurrer. Ryan &- Co. v. Meulannex to his petition either the original or a linix, Id., 631.
copy of an instrument which is the foundation
Where a party fails to take the objection,
of the action; if the objection is not made by de- either by demurrer or answer, it will be waived.
murrer, it will be waived. Smith d!: Co. v . .JJfc- Springer t•. Bartle, 46 ld., 688, 692.
Lean, 24 ld., 322.
Advantage may be taken of a misjoinder of
An objection that the petition in an action parties by answer and by motion in arrest of
against a railroad company contains no allega- JUdgment. Cogswell v. Murphy, I d., 44. See also
tion ofthe corporate character of the defendant,. Boude v. The'M. E. (Jhurcli, 47 Id, 705, 707.
cannot be made on a motion in arrest of judgAn objection to the sufficiency of a pleading
ment, but should have bet>n raised by deml)rrer. must be taken by motion, demurrer, reply or
Andre v. The C. &- N. W. R'y Co., 30 Jd , 107; in arrest of judgment. It cannot be raised for
see also Byin,qton v . .JJf. &- M. R. Co .. 11 I d., 502. the first time by way of an instruction to the
Want of jurisdiction iR ground for demurrer jury. .JJfclntire v. Mcintire, 48 Id., 511; Nollen
only when it. appears on the face of the petitioo; v. Wisner, 11 Id., 191.
a demurrer cannot be aided by extrinsic eviU
h
·
dence. Childs 1', Limbaclc, 30 I d., 398.
. : pon t e ov~rrulmg ~f. a demurrer to apefhe statute of lfmitations, as a defense, is not tihhon, If the defendant. farls to plead over, he
available unless taken advantage of on demurrer s oul~ be regarded as m default, merely; ~nd
or pleaded by answer. Robinson v. Allen 37 fi!lal.Judgment should n?t .be r~ndered a!l'amst
ld., 27.
'
him I!! _behalf of the pl~mbf_f without evrden:::e
When a petition asking a mandamus shows sustammg the cause of achon. Musser&- (,o.
on its face that the plaintiff has a plain, speedy v. Hobart, 14 I d., .2~.
and adequate remedy, it should be assailed by
'Yhere the Pl.amtiff demurred to defenddemurrer. .JJfe 1;er v. Dubuque County 43 ld. ant s ans':l'er, which set up a com1llete defense
592.
·
'
' to the actiOn, and upon the overrulmg of the de'Where a petition is defective in substance and murrer, stood ~y his demurrer an~ refused to
the defendant answers instead of demurring further plt;ad, It was ~eld not error for the court
thereto, he may move in arrest of judgment to. render Ju~gment f~r the defendallt:, for costs
after trial. Edgerly v. The Farmers' Ins. Co. Without a tn~l of th~ Issues of fact. !:)1meral v.
43 Jd. 587.
·
' The Des Jfomes Fwe Insurance Co., IS Id.,
..
·
.
fo
.
319; Brown v. Mallory, 26 Id., 469, 472;
' t'
t
Th
11
.
a ne pehti?n, m an .actiOn r .se I!lg Bridge, Bach&· Co. v. Livin,qstone, 11 Id., 59.
hq~or to a p~rson m the habit of becon;nng mA demurrer will not lie to a single paragraph
toxwated, dtd not. ~how that the actwn was or allegation of a pleading in an equitable
commenced by a ctb~en ?f the county, cannot action, when such paragraph or allegation,
be made for t.he first time m the Supreme Court. though deficient in itself, when taken with
Church v ..H_l.!Jh~m, 44 Id., .482.
.
others in th~ pleadmg, they constitute a good
If a petitiOn IS not assailed by motion, de- cause of actiOn or ground of defense. Benedict
murrer, or in arrest of judgment, an objection v. Hunt, 32 Id., 27.
which might have been made by either of those
)Vhere a demmrer to an answer is overruled
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ANSWER.
Statements of.

R. § 2880.

Of guard;.,.
R. § 2893.

DIVisions of.

R. § 2882.

SEc. 2655. The answer shall contain:
1. The name of the court, of the county, and of the plaintiffs and
defendants, but when there are several plaintiffs and defendants, it
shall only be necessary to give the first name of each class, with the
words, and others;
2. A general denial of each allegation of the petition, or else of
any knowledge or information thereof sufficient to form a belief;z
3. A specific denial of each allegation of the petition controverted
by the defendant, or any knowledge or information thereof sufficient
to form a belie£;
4. A statement of any new matter constituting a defense:
5. A statement of any new matter consLtuting a counter-claim;
6. The defendant may set forth in his answer as many causes of
defense, counter-claim, whether legal or equitable, as he may have."
SEc. 2656. The guardian of a minor, or person of unsound mind,
or attorney for a person in prison, must deny in the answer all the
material allegations of the petition prejudicial to such defendant.
SEc. 2657. Each affirmative defense shall be stated in a distinct
division of the answer, and must be sufficient in itself, and must in-

and judgment rendered against the plaintiff
thereon upon his failure to plead over or prosecute his action, he will not, after appeal, be
allowed to withdraw the demurrer and have a
trial on the issues of fact. Dunlop & Co. v.
Cody, 31ld., 260; Grimes t•. Hamilton county,
37, Id., 290.
A demurrer cannot properly be sustained to a
whole pleading, one count of which is good as
putting in issue material facts alleged in the
petition. McPhail & Co. v. Hyatt 29 Id.,
137.
• A denial in answer of any information sufficient to form a belief as to the truth of the matter alleged in the petition, raises no issue to be
tried by a jury or otherwise. The denial must
he of any knowledge as well as of any information. Both must be stated. Manny & Co. v.
French, 23 Iowa, 250.
But when the denial is in this respect in the
language of the statute it formR a material issue
and cannot be stricken from the files as frivolous. McFarland, Dod.qe tf: Co. t•. Lester, ld.,
260; McPhail & Co. t•. Hyatt, 29 ld., 137.
• An equitable defense may be pleaded in an
action at law, or by oruinary proceeding, for the
recovery of the possession of real property.
Van Orman v. Stafford, Clarke&· Co., 16 fowa,
186; Bosierz v. Van Dam, Id., 175; Raimer z>.
Conger, Id., 434; Byet·s v. Rodabaugh, 17 ld.,
53; per COLE, J., in Thompson v. Hru·ley, 19
ld., on page 335; Shawhan v. Lon.q, 26 ld.,
488; Vall Orman v. Merrill, 27 Id., 476; Hackett v. "Ifiqh, 28, I d., 539.
The defendant may plead as many defenses,
either legal or equitable, as he has. 'Vhen the
defense in a law action is equitable in its nature
it is to be viewed in the same manner as to the
Aubstance, as if the same facts had been made

the basis of a petition in equity for affirmative
relief. Penny v. Cook, 19 ld., 538; Thompson
v. Hurley, ld., 335; Rogers t•. Gwinn, 21 ld.,
58; Roberts v. Austin Corbin & Co., 26 ld.,315,
327.
An accord with tendPr of sat.isfaction may be
pleaded by way of counter claim for damages,
resulting to him from the failure of the plaintiff
to perform his part of the contract by refusing
to accept what he agreed to receive in satisfaction. Branner v. Piper, 25 I d., 400.
Sub-division six of this section contemplates
that the counter-claim shall be pleaded in or as
part of the answer, and there is no provision of
the statute requiring the pleading to state in
words that the matter set forth is plea<led as
counter-claim. The Union National Bank t'.
Carr, 49 ld., 359, 360.
The defendant, in an ordinary or law action,
may plead equitable matters in defense, anrl
have the issues thus presented tried in the
manner proviued for the trial of equitable actions; and the court would order, and the better
practice would dictate, that these issues be first
tried. Hackett v. Hi.qh, 28 Id., 539; Kmmer v.
Conger, 16ld.,434; Byersv. Rodabaughl7Id.,
53.
A counter-claim is an answer, and a suit for
damages on an attachment bond, by the defendant in the main action, is a counter-claim;
that the counter-claim is interposed merely for
dPlay, and not in good faith, does not aftcct the
legal rights of the parties. Town v. Bringol.f,
47 ld., 138.
It is within the discretion of the court to permit an answer to be withdrawn and a demurrer
filed, and the exercise of this discretion will not
be reviewed by the appellate court unless an
abuse of it be shown. Byin,qton 11. Stone, 51
Id., 317.
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telligibly refer to that part of the petition to which it IS inten.ded to
apply.b
SEc. 2658 In the defense part of an answer or reply, it shall not
be necessary to make any prayer for judgment.

No prayer In
defense.
R. § 2883.

COUNTER CLAIM.

SEC. 2659. Each counter claim must be stated in a distinct division,
and must be:
1. When the action is founded on contract, a cause of action also
arising on contract, or ascertained by the decision of a court; or,
2. A cause of action in favor of the defendants, or some of them,
against the plaintiffs, or some of them, arising out of the contracts or
transactions set forth in the petition or connected with the subject of
the action; or,
3. Any new matter constituting a cam;:e of action in favor of the
defendant, or all of the defendants if more than one, against the plaintiff, or all of the plaintiffs if more than one, and which the defendant
or defendants might have brought when suit was commenced or which
was then held, either matured or not, if matured when so plead. c
SEc. 2660. An equitable division must also be separated into paragraphs, and numbered as required in regard to an equitable cause of
action in the petition.
SEc. 2661. A co-maker, or surety, when sued alone, may, with the
consent of his co-maker or principal, avail himself by way of counter
claim, of a d~bt or liquidated demand· due from the plaintiff at the
commencement o£ the suit to such co-maker, or principal, but the
plaintiff may meet such counter claim in the same way as if made by
the co-maker or principal himself.
b A division of an answer, which does not purport to relate t(l any particular count in the petition, will be considered with reference to the
whole petition, and when such division is insufficient as to any one count of the petition, it
will be treated as insuffici'lnt as to all. The
Dm•enport G. L. &-C. Co. v. The City of Da~·en
}Jort, 15 Iowa, 6, 18.
Each count, if an answer, must be sufficient
in itself for the purposes for which it is pleaded;
otherwise, it is vulnerable to a demurrer; it cannot be aided by matter stated in another count.
The National Bank of Michigan v. Green, 03
Id., 140.
Where new matter is pleaded in evidence,
there should be in the same count a confession
that but for such new matter the action would
he maintainable; but such confessiOn may be by
implication as well a8 directly. },.forgan &Ro.qers v. The Hawkeye Ins. Co., 37 Id., i:l:i9,
Anson v. Dwi_ght, 18 Id., 241.
e Claims for damag-es arising upon torts, as
well as for money due on contracts, may be
pleaded by way of counter-claim. Campbell v.
Fox, 11 Iowa, 318.
Where matter pleaded in an answer is not set
up as a counter-claim. and is not stated as a
defense in bar, it may be stricken from the answer. Amsden v. The D. &- S. C. R'y Co., 13
ld., 132.

43

How stated.
R. & § 2884, 2A86,
2889, 2891.

Equitable matter.
R. § 2885.
Co-maker or
surety.
R. § 2887.

A defendant may plead as a counter-claim
against the plaintiff. a claim arising on contract,
which would constitute in his favor a cause of
action ag-ainst the plaintiff and others jointly
bound wi-th him. Redman&- Fear v. Jl:falvin &
Cloud, 23 Id., 296.
In an action against husband and wife jointly,
t.he defendants cannot. plead as a counter·claim 1
a en qse of action against the plaintiff for a previous malicious prosecution of the wife alone;
nor can the husband, in such case, set up by way
of counter-claim, a claim for damages accruing
to him for a malicious prosecution of himself or
minor children by plaintiff. ~Musselman v.
Galligher, 32 Id., 383.
•
Under our statute, fraud may be pleaded as a
cmmtes-claim, and when so pleaded, in addition to defeating plaintiff's actwn, it may entitle the defendant to an affirmative judgment;
but this does not take away the common law
right of relying upon the fraud as a defense in
whole or in part. Coe v. Lindley, 32 Id., 437, 442.
A pleading setting up a counter claim, which
does not arise out of the contract or transactiOn
set forth in the petition, and is not connected
with the subject of the action, and does not contain new matter constituting a cause of action
in favor of all the defendants against all the
plaintiffs, may be stricken from the files. Exline v Lowrey, 46 Id., 556.
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New party.
R. § § 2888, 2890.

Cross petition
when tiled.
R. § 2892.

Demurrer to
answer.
R. § 289!.
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SEc. 2662. ·when a new party is necessary to a final decision upon
a counter claim, the court may either permit such party to be made,
or direct that it be stricken out o£ the answer and made the subject o£
a separate action.
SEc. 2663. When a defendant has a cause o£ action affecting the
subject matter o£ the action against a co-defendant, or a person not a
party to the action, he may in the same action, file a cross petition
against the co-defendant or other person. The defendants thereto may
be notified as in other cases, and defense thereto shall be made in the
time and manner prescribed in regard to the original petition, and with
the same right o£ obtaining provisional remedies applicable to the case.
The prosecution o£ the cross petition shall not delay the trial o£ the
original action, when a judgment can be rendered therein that will
not prejudice the rights o£ the parties to the cross petition.d
SEc. 2664. When the £acts stated in the answer, or any count or
division thereof, are not sufficient to constitute a defense or counter
claim, the adverse party may demur, and shall be held to the same certainty in the statement o£ the grounds therefor as obtains in a demurrer to the petition. •
REPLY.

When neceasary.
R. § 2895.

SEc. 2665. There shall be no reply except:
1. Where a counter claim is alleged; or,
2. Where some matter is alleged in the answer to which the plaintiff claims to have a defense, by the reason o£ the existe•ce o£ some
fact which avoids the matter alleged in the answer/

d Whl.'re a defendant files a cross-petition, under this section, against his co-defendant, the
subsequent dismissal of the original petition
will not necessarily operate to dismiss the crosspetition. Spearing v. Chambers et al., 25 Iowa,
99.
• An answer in order to be sufficient must
either deny the allegations of the petition, or it
must confess and avoid them. The Davenport
G. L. & C. Co. v. The City of Davenport, 15
Iowa, 6.
A demurrer to an an~wer must be as specific
as a demurrer to a petition. Fockler v. Martin,
32 ld., 117, 119; McKellm· v. Stout, 13 ld., 487;
Jone.• v Brunskill, 18 ld., 129.
r Under the revision a reply was allowable
only when allegatiorls of counter claims, set-off
or cross-demand were pleaded in the answer.
When no such allegations were contained in the
answer, it was deemed controverted without
further pleading, as upon direct denial, or confession, or avoidance; as the case required.
Smith v. M~ilburn, 17 Iowa, 30; Adams v. Peck,
14 ld., 508; Davenpo1't S. F. & L.A. v. The
North Am. F. Ins. Co., 16 Id., 74; Clark v.
Cress, 20 Id., 51), 54; Fii1ley v. Brown, 22 ld.,
5;38; Noble v. The S. B. N. Ills., 2:3 Jd., 109;
Carleton v Byington, 24 Id., 172; Allison &
Crane v. Kin_q, 2.) ld., 56; Hardin v. Branner,
I d., 364, 369; Gwyer v Hi,qgins, 37 I d., 517.
Under the code a reply is unnecessary where
the answer does not set up a counter-claim, and

the plaintiff has no new matter to plead in confession and avoidance. Nor is a reply allowable
under such circumstances. Davis v. Pa.1fne, et
al., 45 I d., 194. But if the plaintiff desires to
prove matter in avoidance of the defense Het up,
he must plead it in a reply. I d.
Where the defendant pleads an assignment,
and the plaintiff fails to reply thereto, he cannot introduce evidence to show the assignment
to be a forgery, but the burden is upon the defendant to prove the genuineness of the assignment. Hay v. Frazier, 49 ld., 454.
The allegations of an answer, unless the same
contains a counter claim, are deemed to be denied without further pleading on the part of the
plaintiff, and unless thPy are supported by evidence, the plaintiff is entitled to judgment
upon proof of the statements of his petition.
Cassidy v. Caton, 47 Id., 22.
The plaintiff may file a reply later than noon
of the day succeeding that on which the answer
is filed, upon reasonable terms to be imposed by
the court. W-illiams v. The Niagara F. Ins.
Co., 50 Id., 561.
A failure to reply will not entitle the plaintiff
to a judgement upon a claim for unliquidated
damages, it being n!'cessary that such dama,..,a-es
should be assessed by a jury or by the court
Yoe & Co. 1'· Nichols, 51 Id., 330.
An allegation in an answer is to be taken as
true when the plaintiff, in reply, pleads in confession and avoidance. Clapp v. Cunningham,
50 ld., 307.
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SEc. 2666. When a reply must be filed, it shall consist o£:
1. A general or specific denial o£ each allegation or counter claim
controverted, or any knowledge or information thereof sufficient to
form a belie£; or,
2. Any new matter not inconsistent with the petition, constituting
a defense to the matter alleged in the answer; or the matter in the
answer may be confessed, and any new matter alleged, not inconsistent
with the petition, which avoids the same.g
SEc. 2667. Any number o£ defenses, negative or affirmative, are
pleadable to a counter claim, and each affirmative matter o£ defense in
the reply shall be sufficient in it>.el£, and must intelligibly refer to the
part of the answer to which it is intended to apply. A division o£
equitable matter must also be separated into paragraphs and numbered
as required in case o£ such matter in the answer.
SEc. 2668. When the £acts stated in the reply do not amount to a
sufficient defense, the defendant may demur, subject to the same
requirements o£ certainty in statements o£ grounds thereof as obtain
in demurrer to the petition.

Statement of.
R. § 2896.

Any number of
defenses sta.tPd.
R. § § 2897,2898.

Demurrer to.
R. § 2899.

VERIFIC.A.TION.

SEc. 2669. Every pleading must be subscribed by the party or his
attorney, and when any pleading in a case shall be verified by affidavit,
all subsequent pleadings, except demurrers, shall be verified also; and
in all cases of verification of a pleading, the affidavit shall be to the
effect that the affiant believes the statements thereof to be true.h
SEc. 2670. Where a corporation is a party, the affidavit may be
made by an officer thereof.
SEc. 2671. When there are several parties united in interest, the
affidavit may be made by any one of them.
SEc. 2672.' I£ the pleading be founded on a written instrument for
the payment of money only, and such instrument be in possession o£
the agent or attorney, the affidavit may be made by such agent or
attorn{'y, so far as relates to the statement of the cause of action
thereon; but when relief is asked other than a money judgment or
decree of foreclosure, the affidavit must contain averments showing
competency as herein provided. 1
g Where a petition is defective in substance
and the defendant fails to demur, but takes advantage of the defect by answer, the plaintiff
may either amend his petition or reply by confessing and avoiding the matter stated in the
answer. Ed.qerly v. The Farmers' Ins. Co.,
43 Iowa, 5f37, 592.
This section, in providing that a reply must
not be inconsistent with the petition, does not
apply to an amendment to a petibon after a petition of intervention has been fiied, which is in
effect an answer to the latter, and sets up a
counter r!aim, notwithstanding such amend. ment be inconsistent with the original petition.
Jacket al. v. The D.~ Ft. D. R. Co., 49 Id., 627.
h An answer to a verified petition in an attachment suit, which was not sworn to as required
by thts section, was held properly stricken from
the files, on motion of the plaintiff. Harper v.
Drake, 15 Iowa, 157. See also Brady v. Otis,
40 Id., 97, 99.
The court may, after answer filed, permit the

When \'erifted
subsequent
pleadings must
be.
R. § 290{.
Corporation.
R. § 2905.

United Interest.
R. § 2906.
By agent or attorney.
•
Ch. 167, § 18, 13
G. A.

plaintiff to amend his petition, which is not
sworn to, by adding a verification to the same;
and after such amendment, if the defendant refuse to verify his answer, or to file a verified answer within the time allowed by law to plead, a
default may be entered against him. Wilson v.
Preston, Id., 246.
The certificate to the affidavit should state not
only that the affidavit was subscribed in the officer's presence, but that it was sworn to bifm·e
him. Way v. Lamb, ld., 79.
1 An attorney who has full knowledge of the
facts stated in the petition, where the plaintiff
himself could have possessed no more complete
or certain knowledge. is competent to verify the
petition. Brady v. Otis, 40 Iowa, 97.
A pleading may be verified by an attorney
who states in his affidavit that his knowledge of
the facts therein stated is better than that of the
party himself, and that he knows the facts thus
stated to be true. Yoe ~ Co. v. Nichols, (il
Iowa, 330.
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By any person
knowing the
facts.
R. § § 2908, 2909.

Counter claim
maybe.

Guurdiant exec·
utor prisoner.
R. § § 2910, 2912.

When cannot
be required.
R. § 2911.

Effect If not
verified.
R. § 2916.
When not
~1mount

tlaiml'd.

R. § 2914.

Proof.
§ 2915.

u.

Amendments.
not verified.
R. § 2981.
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SEc. 2673. I£ the statements of a pleading are known to any person other *an the party, sue~ person may ma~e the affidavit, which
shall con tam averments showmg affiant competent to make the same.i
SEc. 2674. ·where the petition is not Vf'rified, and the answer contains a counter claim, the same may be verified apart from the defense
part of the answer, and the foregoing provisons are applicable to the
counter claim as if the same were a separate pleading.
SEc. 2675. Verification shall not be required to any pleading of a
guardian, executor, or prisoner in the penitentiary, nor to any pleadmg controverting the answer of a garnishee, nor to one grou.nded on
an injury to the person or the character.
SEc. 2676. When it can be seen from the pleading to be answered,
that an admission of the truth of its allegations n!ight subject the
party to a criminal prosecution, no verification shall be required.
SEc. 2677. I£ a pleading be not verified, it may be struck out on
motion; but such defect will be deemed waived if the other party
respond thereto, or proceed to trial without such m.otion.k
SEc. 2678. The verification of the pleading does not apply to the
amount claimed, except in actions founded on contract, express or implied, for the payment of money only.
SEc. 2679. The verification shall not make ocher or greater proof
necessary on the side of the adverse party.1
SEc. 2680. Courts may permit the amendments authorized by this
chapter to be made without beins- verified, unless a new and distinct
cause of action or counter claim IS thereby introduced.m
SLANDER-LIBEL.

Statements of
petition.
R. § 2928.

SEc. 2681. In an action for slander or libel. it shall not be nece!sary to
state any extrinsic facts for the purpose of showing the application
to the plaintiff of any defamatory matter out of which the cause of
action arose, or that the matter was used in a defamatory sense; but
it shall be sufficient to state the defamatory sense in which such matter was used, and that the same was spoken or published concerning
the plaintiff.n

i In an. action commenced by a partnership in
the firm name of" S. G. L. Bro. & Co." the petition was verified by the affidavit of I. L. the
affid,wit failing to show that he was a member
of plaintiff's firm, although an account annexed
to the petition was sworn to by said I. L. as a
member of the firm; it was held, that in the absence of proof to the contrary it will be presumed
that the petition was properly verified. Lessom
Bro. & Co. v. Wilson, 43 Iowa, 488.
In action in which an attachment is asked,
the affidavit of the attorney for the plaintiff to the effect that the facts set forth in the petition are better known to him than to the plaintiff and that he knows them to be true, constitutes a sufficient venfication. Rrusch v. Moo1·e,
48 Id., 611.
k .A. defective verification to a pleading is waived by pleading thereto without objection.
Hughes v. Felter, 18 Iowa, 142.
1 .A. verified answer does not make other or
greater proof necessary than if the answer is not

verified. Shepard v. Ford, 10 Iowa, 502; Illite hell v. 11/oore, 24 Id., 394; Robinson v. Lair, 31
Id., 9, 11.
The old rule that, to overcome the effect of a
sworn answer in chancery, two witnesses, or one
witness and corresponding circumstances were
necessary, has no existence under the practice in
this state. Smith !'.Phelps, 32 I d., 537; Graves
& Co. v. Alden, 13 Id., 573.
m The court may, under this section, allow no
amendment to be made, without verification, to
previous pleadings which have been verified.
Tegler .t Co. v. Shipman, 3.'3 Iowa, 194.
n Under th1s section, if words published convey a libelous meaning upon their face, it is suffictent to set them out in the petition without
any allegation of such meaning, and the court
will determine whether the words are actionable
or not. Where the words allegell to have been
published are not actionable on their face, the
plaintiff must show by proper allegation their
defamatory sense, and that they were spoken of
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SEc. 2682. In an action brought to recover damages for an injury
to person, character, or property, the defendant may set forth in a distinct division of his answer, any facts of which evidence is legally admissible to mitigate or otherwise reduce the damages, whether a complete defense or justification be pleaded or not, and he may give in
evidence the mitigating circumstances whether he provoke the defense
or justification or not, and no mitigating circumstances shall be proved
unless plead, except such as are shown by, or grow out of, the testimony introduced by the adverse party; and in actions for slander or
libel, an unproved allegation of the truth of the matter charged, shall
not be deemed proof of malice, unless the jmy on the whole case find
that such defense was made with malicious intent. 0
him in that sense, but it is not necessary to allege extrinsic facts showing their relation to the
plaintiff, the defamatory sense when alleged, and
the application to thf' plaintiff being material
allegatiOns of fact, must be proved. Kinyon v.
Palmer, 18 Iowa, 377.
It is sufficient to allege genl'rally that the
words were used in a defamatory sense, and
were spoken or published of and concerning the
plaintilf. Swearengen v. Stanley, 23 ld., 115.
Where the words charged are actionable per
se, it is not necessary to allege or prove any special damages, and in such a case the allegntion of
special damages to the plaintiff in his different
relations of a citizen, a farmer and church member, does not vary the rule, nor justify the court
in sustaining a motion for a more speciffc statement of the particular items of damage sustained
in each capacity. ld.
In an action of slander the defamatory words
charged were as follows: "My table-cloths are
gone, and you know where they are gone. If
you will bring them b~eck I will say nothing
about it. You have got them. My husband has
gone down town to gl't a warrant to search for
the table-cloths and imprison you." Held, that
the words imputed a crime and that it was not
necessary for the plaintiff to prove that they were
so understood by those who heard them. Where
the meaning of slanderous words is not clear,
such testimony is competent. Hess v. Fockler,
?.5ld., 10.
It is not necessary, under this section, to set
out extrinsic facts showing that the words charged were used in a defamatory sense, but it is
sufficient to set out the words themselves, and
state the defamatory sense in which they were
used. Clarke v. Jones, 4.9 ld., 474.
• The bad character may always be given in
evidence in mitigation of damages in an action
of slander. Armstrong v. Pearson, 8 Iowa,
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Of answer :In

and for other
torts.
R. § 2929.

be permitted to show the same in mitigation of
damages. Karney v. Paisley, 13 Id., 89.
On the trial of an action of slander, all circumstances cotemporaneous with the speaking
of the alleged slanderous words which might
have been given in evidence under the general
issue of "not guilty'' at common law, may be
given in evidence under an answer in denial,
but those which tend to show the truth of the
charge must be pleaded before they can be given
in evidence. Beardsley v. Bridgman et ux.,
11 I d., 290, 295.
Under section 2682, the defendant in an action
for slander, may plead in juRtification or in mitigation or both, and a failure to sustain a j ustification will not of itself be deemed proof of
malice neither will. a failure to establish such a
plea preclude evidence of mitigating circumstances. Kwyon v. Palmer, 18 ld., 377.
In an action of libel or slander, the defendnnt
cannot plead, either in defense or mitigation,
that the plaintiff has been guilty of a specific
crime in no way connected with the alleged defamatory words, or with the occasion on which
they were written or spoken. Ji'ishet· v. Tise,
20 ld., 479.
In an action of slander the defendant may allege circumstances in mitigation without confessing the speaking of the words, or avering
his belief in the truth, or denying malice. Desmond v Brown, 33 ld., 1~.
'l'o constitute slander the alleged slanderous
words must have been spoken in thl' presence
and hearing of some person other than the
plain tiff. I d.
And the words will be construed according to
the sense in which they were intended by the
defendant, and understood by those who heard
them. !d. See also, l'rfcCaleb v. Smith, 22 Id.,
242.

When mitigating facts are pleaded they must
not be set up as a defense or justification, when
29.
they do not amount to that. They must be
In an action of slander the plaintiff may show pleaded as mitigating circumstances, or as going
the pecuniary condition of the defendant in ag- to reduce the damages, and not as full defense,
gravation of damages, and the defendant may Ronan v. J:Villiams, 41 Id., 680.
.,..
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INTERVENTION.
Any person
who has an
intE>rest may.
H.§ 2930.

Cannot delay
ma.ln action.
R. § 2931.

How affected.
R. § 29J2.

SEc. 2683. Any person who has an interest in the matter in litigation, in the success o£ either o£ the parties to the action, or against
both, may become a party to an action between other persons, either
by joimng the plaintiff in claiming what is sought by the petition, or
by uniting with the defendant in resisting the claim o£ the plaintiff,
or by demanding: any thing adversely to both the plaintiff and defendant, either before or after issue has been joined in the cause and before
the trial commences.P
SEc. 2684. The court shall determine upon the intervention at the
same time that the action is decided, and the intervenor has no right
to delay; and i£ the claim o£ the intervenor is not sustained, he shall
pay all costs o£ the intervention.
SEc. 2685. The intervention shall be by petition, which must set
:forth the facts on which the intervention rests, and all the pleadings
therein shall he governed by the same principles and rules as obtain in
other pleadings provided £or in this chapter. But if such petition is
ff.ed during term, the court shall direct the time in which an answer
shall be filed thcreto.q
AMENDMENTS.

Vartance.

R. § 2972.

SEc. 2686. No variance between the allegations in a pleading and
the proo£ is to be deemed material, unless it has actually misled the
adverse party to his prejudice in maintaining his action or defense upon
the merits. Whenever it is alleged that a party has been so misled,
that £act must be shown by proof to the satisfaction o£ the court, and
such proo£ must also show in what respect he has been so misled, and

P A purchaser of real property under a mortgage foreclosure, succeeds to the right of the
mortgagee therein, and therefore has the right
suLsequently to intervene and be joined With
the plaintiff in the foreclosure proceedmg, which,
alter foreclosure and decree against the mortgagor, has been continued as to a defendant who
purchased a part of the premises after the execution of the mortgage, and who contests the claim
of plaintiff. Dyer v. Harris, 22 Iowa, 268.
The equitable owner of a promissory note may
assert Ius rights thereto and obtain a recovery,
by intervening in an action at law, commenced
by the person having the possession and legal
title to the note, against the maker. In such
case the intervenor claims adversely to bot4
plaintiff and defendant. 1'aylor v. Adair et
al., ld., 279.
Where a person intervenrs in an action of replevin, and becomes the substantial defendant,
the judgment therein designating the rights of
the parties is conclusive upon all the parties, as
well as between the plaintiff and the original defendant. Witter v. Fisher, 27 ld., 9.
In an action to enjoin the collection of a tax
voted to aid in the construction of a railroad
through a particular township, under the act

for that purpose, the railroad company constructmg the road through such township, and
to be beneiit'ed by suck tax, may properly intervene for the purpose of interpo~ing a defense.
Brown v. Bryan et al., :n ld., 556.
\Vhen in an action against a county, the board
of supervi3ors conspire with the plaintiff to aid
him in procuring a judgment, a tax payer has
such an mterest in the litigation as entitles him
to intervene and defend the action. Greeley t'.
The Count11 of Lyon, 40 Id .. 72.
·where the plaintiff' and defendant in an action adjust and settle their respective claims
by a voluntary agreement between them, and
nothing remains but final judgment to determine the action, a third person, claiming an interest in the subject of the litigation cannot then
intervene. Henry, Lee d': Co. v. The Cass Co.
M. d': E. Co., 42 ld., 33.
Where a person has or claims an interest in
the matter in litigation ad verse to one of the
parties, he has a right to intervene. Per BECK,
J. in Youn.rJ v. Tucker, 39 Id., 596, 600.
q Pending an application to intervene and be
substituted as a party, the applicant is not entitled to a change of venue. Barkdull v. Callanan, 33 Iowa, 391.
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thereupon the court may order the pleading to be amended upon such
terms as may be just!
SEc. 2687. When the variance is not material as provided in the
last section the court may direct the fact to be found according to the
evidence a~d may order an immediate amendment without costs.
SEc. 2688. When, however the allegation of the claim or defense
to which the proof is directed is unproved in its general meaning, it
shall not be dtJemed a case of variance within the last two sections,
but a failure of proof.
·
SEc. 2689. The court may, on motion of either party at any time,
in furtherance of justice, and on such terms as may be proper, permit
such party to amend any pleadings or proc~edings J:y add~ng or striking out the name of a party, or by correctmg a mistake m the name
of a party, or a mistake in any other respect, or by inserting
other allegations material to the case, or when the amendment
does not change substantially the claim or defense, by conforming the
pleading or proceedings to the facts proved. •

.
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r The right to amend a pleading is not an absolute, unconditional right, but is to be allowed
by the court in "furtherance of justice" under a
sound judicial discretion. Brockman v. Berryhill, 16 Iowa, 183.
A slight amendment allowed to make the
pleading conform to the proof, and which could
not have operated to surprise the adverse party,
was held, not an abuse of discretion justifying
a r:lversal of the judgment, although leave to
amend was not granted until after the close of
the evidence and arguments of counsel, and the
amendment was not actually filed until after the
return of the verdict. Correll v. Glasscock, 26
Id., 83.
An amendment after verdict, and pending a
motwn in arrest of judgmPnt, curing a variance
between the name of the defendant, as stated in
the petition and a~ signed to the promissory
note upon which suit was brought, was held,
properly allowed without terms, it appearing
that no prejudice could have resulted to the
adverse party therefrom. Thompson v. rVilson,
26 Id., 120.
An amendment may be made during the trial
by striking out the name of a party plaintiff.
Hinkle v. Davenport, 38 Id·., 355.
A party will not be allowed to file an amended
pleading tendering a new issue after a referee's
revort has been made in the case, and thereupon
have are-submission to the referee, without at
least offering a reasonable excuse for neglecting
to file the amendment before the referee's report
is made. Newell v. The Mahaska County
Savings Bank, et al., 51 Iowa, 178.
• An amendment to a petition by"the addition
of another count, based upon the same state of
facts on which the cause of action stated in the
original petition is based, will not be regarded
as the commencement of a new action. JJiather
v. Butler Connty, 16 Iowa, 59.
The right to ttmend is not an absolute, unconditional right, but is to be allowed in "furtherance ofjusticc" under a soundjudichil discretion.

Same.
R. § 2V73.

When material.
R. § 2974.

Amendments
made at any
time.
It. § 2977.

Brockman v. Berryhill, 16 Id., 183; Harvey v.
Spalding, 7 Id., 423.
It was held competent for the court to permit
the plaintiff to file a new affidavit, properly
stamped, to a petition for an injunction, when
the first affidavit was defective because not prpperly stamped. Hughes v. Feete1·, 18 Id., 142.
Where an action is brought upon a cause of
action belonging to a partnerohip, m the name
of one of the partners only, against one who
was a partner of plaintiff, the court may at any
time, m furtherance of justice, permit an amendment of the petition by inserting the name of
the firm as plaintiff. Dixon v. Dixon, 19 ld.,
512.
A motion for a new trial filed within the three
days prescnbed by statute. upon grounds other
than newly discovered evidence, may by leave of
court, be amended at any time durmg the term,
the amendment being germain to the grounds
set out !n the origmal motion. Souden tf· Co.,
v. Crai_q, 20 Jd., 417.
The court may in the exercise of the discretion
vested in It, permit amendments to p\~admgs
during the progress of the tnal. Arnold v.
Arnold, Id., 273.
The allowance or ejection of amendments is,
to a very considerable extent, one of eouncl judicial discretion, and the ruling thereon will only
be interfered with by the appellate court where
substantial injustice has resulted to the party
complammg. Flumer v. Flumer, 22 Id., 230;
Seeversv. Hamilton, 11 Id., 66; The State exrel,
etc., v. JJiayor of Keokuk, 18 ld., 388; Hatfield
v. Gano, 15 ld., 177; Dunton v.' Thorington.
ld., 217; Smith v. Howard, 28 Id., iil; Tegler
d!: Co. v. Shtpman, 33 Id., 194.
The allowance of a slight amendment to meet
the case made by the evid~>nce, and which could
not have operated to surprise the adverse party,
held, not such an abuse of discretion as would
justify a reversal of the judgment, ,although the
leave was not granted until after the close of the
evidence and arguments of counsel, and the
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SEc. 2690. The court must, in every stage of an action, disregard
any error or defect in the proceeding which does not affect the substantial rights of the adverse party; and no judgment shall be reversed
or affected by reason of such error or defect. t
SEc. 2691. When either party shall amend any pleading or proceeding, the case shall not be continued in consequence thereof, unless
the court shall be satisfied by affidavit or otherwise, that the adverse

amendment not actually filed until after verdict.
Can·oll v. Glasscock, 26 Id., 88.
An amendment after verdict, and pending a
motion in arrest Jf judgment, curing a variance
between the name of the defendant, as stated in
the petition and as signed to the promissory
note sued on, was held properly allowed without
terms, it appearing that no prejudice could have
resulted to the defendant. 1'hompson v. TVilson,
Id., 120, See also Smith v. Howard, 28 Id.,
51; 1'egler cf: Co. v. Shipman, 33 Id .. 194.
The action of the court below in allowing an
amendment w1thout imposing tenus, will not be
disturbed, unless it be shown that there was an
abuse of the discretion confided to the court in
such cases. Harrison v. Colton, 31 I d., 16.
·where a decree in an equity case is, ufon the
merits, modified and- affirmed on appea to the
supreme court, and the cau~e remanded for the
court below to enter and enforce the decree, the
appellee will be allowpd to amend his pleading,
asking judgment for the value of the property
adjudged by the decree to belong to him, but
which the opposite party has converted to his
own use. Jones 1•. Clat·k cf: Clark, I d., 497.
An amendment filed in vacation without notice to the other party and without leave of the
court may be stricken from the files on motion.
Allen v. Bidwell, 35 ld., 86.
An amendment may be made during the trial
by striking out the name of a part.y plainbff.
Hi,.klr t•. Davenport et al., 38 Id., i105.
ln an achon before tt jURtice of the peace, upon
a dr.tft, the name of the plaintiff was misspelled, and commissions to take depositions
and other proceedmgs were had with the error
uncorrected. Upon appeal to the circuit court
and after a jury was impanelf'd it was held, the
error might be corrected. Adae cf: Co. v. Zangs,
41 Id., 506.
Amendments in furtherance of justice may be
made at any time, and it is competent to amend
after judgment when no new cause of action is
introduced, the granting of such amendment
resting in the sound discretion of the court.
O'Connell v. Cotler et al., 44 ld., 48.
·where an amendment, setting up a new and
different defense, is filed after a part of the evidence has been introduced, and the plaintiff
does not at the time indicate an unwillingness
to proceed in consequence thereof, he cannot be
heard to complain after a verdict has been rendered. Sheldon v. Booth, 50 Id., 209.
In an action against an administrator by heirs
for making fraudulent sales of real property for
less than its valufl, which action was sustained
upon a final hearing in the supreme court, and

after the filing of the procedendo in the court
below the defendant a&ked leave to file an
amended answer, alleging that a ce.rtain amount
was due him for fees and disbnrsements as
administrator and as one of the heirs at bw,
and asking that the same be applied m cancellation of the judgment against him. held, tlmt
the pleading contained no mattf'r that might
not have been set up before the trial, and that
the amended answer should not haw Leen permittee! to be filed. Rerd v. Howe, 44 Id., 000.
A demun-er is a pleading within the meaning
of section 2689, and may be amended lilte any
other pleading. Morrison v. Miller, 46 Id., 84.
What may not come in by way of amendmt>nt
or supplemental pleading, is the exception under
the code, and that which may forms the rule.
Per \VRIGIIT, J., in Seevers v. Hamilton, 11
Id., 66.
The terms upon which amendments are allowed are within the sound d1~cretion of the
court. Oliret·v. 1'ou·nsend, 16ltl., 430; Seeret·s
1'. Hamilton, 11 ld., 66: Glick v. Hartman, 10
Id., 4l0; Rees v. Leach, 18 Id., 439; Willwms
v . .llfiller, 10 ld., 344.
The court may properly refuse to allow an
amendment settmg up a defense which cannot
be macle available, or which is a substantial
repetition of a former pleading. Abbott 1•.
Chase, 13 Id., 4!i0; .lllayer v. Woodbul'!f <:£·
Strohm, 14 ld., 57.
An amendment to a petition after the evidence ha~ been introduced is allowable, when it
does not change the nature of the chLim, anrl
wheu the same evidence was admissible under
the original petition as would have been under
the amended one. Hammond v. 1'he S. C. a:
P. R. Co., 49 Id., 450.
When an action i& brought upon a cause
belonging to a partnership, in the name of one
partner only, the court rn<1y, at any time, permit an ampndment substituting the name of the
partnership as plaintiff. Hodges d': Co. v. Kimballet al., 49 Id., f>77.
t The objection that the petition in an action
against a railroad company contains no averment
of the corporate character of the defendant,
comes too late after judgment, and consbtutes
no ground for a motion in arrest. Andre v.
1'he C. & N. TV. R'y Co., 30 Iowa, 107.
A judgment will not be reversed upon the
ground of defects in pleadmgs, when it is apparent, upon the face of the record, that the
parties have had a full trial, that neither party
has been prejudiced. by reason of such defect,
and that substantial justice has been done.
Doniphan et al. t'. Street, 17 Id., 317.
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party could not be ready for trial iri consequence of such amendment.
But if the court is thus satisfied, a continuance may be granted to
some day in the same term, or the next term of said court.
SEc. 2692. All matters of supplement or amendment, whether of
aduition or subtraction, shall not be made by erasure or interlineation
of the original, or by addition thereto, but upon a separate paper
which shall be filed and constitute, with the original, but one pleading.
But if it be stated in such paper that it is a substitute for the former
pleading intended to be amended, in that case, it shall be deemed such
substitute, but the pleading superseded by the substitute shall not be
withdrawn from the files.u

Amendments:
how made.
R. § 2983.

INTERROGATORIES.

SEc. 2693. Either party may annex to his petition, answer, or reply, written interrogatories to any one or more· of the adverse parties
concerning any of the material matters in issue in the action, the answer to which, on oath, may be read by either party as a deposition
between the party interrogating and the party answering.v
SEc. 2694. The party answering shall not be confined to responding merely to the interrogatories, but may state any new matter concerning the same causes of action, which shall likewise be read as a
deposition.
SEc. 2695. The interrogatories shall be answered at the same time
the pleading to which they are annexed is answered or replied to, unless they are excepted to by the adverse party; in which event the
court shall determine as to the propriety of the interrogatories propounded, and which of them shall be answered, and within what time
such answer shall be made.
·
SEc. 2696. The trial of an action by ordinary proceedings, sh;lll
not be postponed on account of the failure to answer interrogatories,
if the party interrogated is present in the court at the trial, so that he
may be orally examined; nor in case of absence, unless an affidavit be
filed showing the facts the party believes will be proved by the answers thereto, and that the party has not filed the interrogatories for
the purpose of delay; whereupon, if the party will consent that the
u A pleading which is filed as an amendment
to a former pleading will not be construed as a
substitute therefor unless it is therein so expresoed, but both will constitute one pleading
and be construed together. Cooley v. Brown,
35 Iowa, 475; Pharo v. Johnson, 15 ld., 560;
Koster.dader v. Pierce, 37 Id., 645.
While a pleading which is superseded by a
substituted one, ceases to tender any issue, yet
it remains part of the record of the case, and the
opposite party may avail himself of a distinct
admission of fact contained therein. Mulligan
v. Ill. Cent. R. Co., 36 Id., 181.
Amendments by erasure or interlineation are
prohibited, and the court properly refused to
allow an amendment of a sworn answer by striking out a word which occurred therein. Simmons v. Rust,. 39 Id., 241.
v Neither the interrogatories nor the answers
thereto, provided for by this section will, on demurrer, aid a defective pleading. Lane v.
Krekel, 22 Iowa, 399.

May be an-

nexed to plead·

log.
R. § 2985.

What response
must state.
R. § 2986.

Time of re-sponding.
R. § 2987.

To cause no
delay when.
R. § 2988.

The court below may properly strike from the
files interrogatories filed by the defendant to be
answered by the plaintiff where they are not
filed until the case is called for trial, where the
action has been pending for several months.
Jones v. Berryhill, 25 ld., 289.
Where the defendant annexes to his answer
interrogatories to the plaintiff, under this sec·
tion, both the interrogatories and the answers
may be read to the jury; and an instruction
that they should be considered as part of the
evidence in the case was held not erroneous, on
the ground that the jury were thereby directed
that the questions as well as the answers were
to be regarded as evidence. Clinton Nl. Bk. v.
Lorrey, 30 ld., 85.
A party answering interrogatories annexed to
a pleading is not confined to answers merely
responsive, but may state any new matter con·
cerning the cause of action, and the same may
be read by either party as a deposition in the
case. Gwyer v. Figgins et al., 37 Id., 517.
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facts stated in the affidavit shall be considered as admitted by those interrogated, the trial shall not be postponed £or that cause.
SEc. 2697. The party, in answering such interrogatories, shall distinguish clearly between what is stated from his personal knowledge,
and what is stated from information or belie£ merely. An unqualified
statement of a fact shall be considered as made of his personal knowledge.
SEc. 2698. The answer to the interrogatories shall be verified by
the affidavit of the party answering, to the effect that the statements
in them made of his own personal knowledge are true, and those made
from the information of others he believes -to be true.
SEc. 2699. Where a party filing interrogatories shall also file an
affidavit that he verily believes the subject of the interrogatories, or
any of them, is in the personal knowledge of the opposite party, and
that his answer thereto, if truly made from such knowledg:e will sustain
the claim of defense, or any part thereof, and the opposite party shall
fail to answer therein within the time allowed therefor, or by the court
extended, the claim or defense, or the part thereof, according to such
affidavit, shall be deemed to be sustained, and judgment given accordingly.w
SEc. 2700. The court may compel answers to interrogatories by
process o£ contempt, and may, on the failure of the party to answer
them, after reasonable time allowed therefor, dismiss the petition, or
quash the answer of the party so failing.
GENERAL PRINCIPLES OF PLEADING.

Time: sum:

quantity:
place: denio.l of.
R. § 2901.

Time, when
material: how
stated.
R. § 2955.
Pl~ce: allegation.
R. § 2957.
Evidence:
denial of alle-.
gation.
R. § 2944.

SEc. 2701. In all cases in which a denial is made by answer or
reply, concerning a time, sum, quantity or place alleged, the part.y
denying shall declare whether such denial is applicable to every time,
sum, quantity or place, and if not, what time, sum, quantity or place
he admits.
SEc. 2702. When time is material, the day, month and year, or
when there is a continued act, its duration must be alleged. When
time is not material, it need not be stated, and if stated, need not be
proved.
SEc. 2703. It shall be necessary to allege a place, only when it
forms a part of the substance of the issue.
SEc. 2704. Under a denial of an allegation, no evidence shall be
introduced which does not tend to negative some fact the party making the controverted allegation is bound to prove."

w This section establishes a rule of evidence
merely, and while the interrogatories unanswered and the affidavit therein prescribed constitute proof of the claim upon which judgment
mtty be rendered on the trial, they do not entitle
the party to a judgment without trial. and
immediately upon the filing of the affidavit and
the failure to answer. Perry v. Heighton, 26
Iowa, 451.
The failure to reply to interrogatories annexed
to an answer entitles the defendant to judgment
under this section, but he cannot claim this right
for the first tune in the supreme court on appeal.

He should have demanded judgment in the court
below. Sulle11 v. Wifson, 44 Id., 394.
The plaintiff may chsmis& his action after failure to answer the interrogatories and affidavit
Sled, notwithstanding the objection of the defendant. Perry v. Heighton, 26 ld., 451.
"When a fact is alleged in a pleading in a
manner subject to demurrer or a motion for a
more specific statement it does not necessarily
follow that the adwrse party c~n take advantage of such insufficiency by objection to the evidence offered to sustain the allegation. Olit'el"
v. Depew, 14 Iowa, 490.
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SEc. 2705. 'l'he counts of the petition must be consecutively numbered as such, and so must the divisions of the answer as such, and of
the reply as such.
SEc. 2706. I£ any pleading do not conform to the foregoing
requirements as to form, divisions or numbering, or the distinct or
separate statements of its cause of action or defense, the court may,
on its own motion, or that of the adverse party, order the same to be
corrected on such terms as it may impose.Y
SEc. 2707. Sham and irrelevant answers and defenses may be
stricken out on motion, upon such terms as the court may, in its discretion, impose.•
SEc. 2708. In pleading a statute, or a right derived therefrom, it
shall be sufficient to refer to such statute by its title and the day of
its passage, and the court shall thereupon take judicial notice thereof.
SEC. 2709. Every court of this state shall take judicial notice of
the rules of any other court thereof, if published as directed by law.
SEc. 2710. Inconsistent defenses may be stated in the same answer
or reply, and when a verification is required, it must be to the effect that
the party believes one or the other to be true, but cannot determine
which."
SEc. 2711. Whenever a party claims a right derogatory from the
general law, or when his claim is founded upon an exception of any
kind, he shall set forth such claim or such exception particularly in
his pleading.
.
SEc. 2712. Every material allegation in a pleading not controverted
by a subsequent pleading, shall, for the purposes of the action, be
deemed true. But the allegations of the answer, not relating to a
counter claim, and ()f the reply, are to be deemed controverted. But
an allegation of value, or amount of damage, shall not be deemed true
by a failure to controvert it. A party desiring to admit any allegations,
which by this section would be deemed controverted, may, at any
time, file a written admission thereof.b
:rThe objection that more than one cause of
action is stated in one and not in separate counts
must be taken by motion and not by demurrer.
Swords v. Russ, 13 Iowa, 603; Ha.11den v. Anderson, 17 Id., 158; JVright v. Connor, 34 Id.,
240.
• A demurrer will not lie to purge a pleading,
good in part, of redundant or irrelevant statements. A motion is the proper remedy. Bolinger v. Henderson, 23 Iowa, 16.5: Douglass v.
Bishop, 27 Id., 214; McGinn v. Butler, 31 Id.,
160, 162.
Paragraphs in an answer which constitute no
defense to the action may be stricken out on motion as redundant or irrelevant matter. Evans
v. Robbins, 27 Id., 472.
• Contradictory defenses may be pleaded, but
they must be set out in separate counts or divisions of the answer, and each must be sufficient in itself to present the defense intended to
be pleaded. Morgan v. The Hawkeyeiusurance
Co .. 37 Iowa, 360.
The defendant may plead inconsistant defenses, and an instruction directing that the admissions in one defense rendered it unnecessary
for the jury to consider the evidence in support
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of another, is erroneous. The defendant is entitled to the full benefit of each defense. Barr
v Hack, 46 Id., 308.
b Every material allegation in a petition undenied by the answer is taken as true. Alexandet' v. Doran, 13 Iowa, 283; Bolander v. Atwell, 14 Id., 35; Lyon v. Nm·tlu·up, 17 Id.,
314.
Under this section the allegation of new matter not in the nature of a counterclaim is
deemed denied without replication, as controverted by a general denial, and also under the
revision, by matter in avoidance. DavenportS.
F. and L.A. v. The N. A. T. I. Co., 16 Id.,
74; Smith v. Milburn, 17 Id., 30; Wilcox v. ·
McCune, 21 ld. 296; Finley v. Brown, 22 Id.,
538; Barger v. Farris & Wilmer 34 Id., 228.
An allegation of value in a pleading is not to
be taken as true on account of a failure to controvertit. The Chica.qo & S. W. R. Co. v.
N. W. U. P. Co., 38 Id., 377.
Where in an action of replevin the allegation
of value was not denied, held, not thereby admitted to be true. I d.
The allegations of pleading which are not answered or denied, being taken as true, no evi-
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SEc. 2713. I£ a pleading is founded on an account, a bill of particulars thereof must be incorporated into or attached to such pleading, verified as the pleading, and deemed a portion thereof, subject to
be made more specific on motion, and shall define and limit the proof,
but may be amended as other pleadings. 'fhe items of such bill of
particulars shall be consecutively numbered. 0
SEc. 2714. In pleading a judgment, or the detetmination of a
conrt, or officer of special jurisdiction, it shall not be necessary to
state the facts conferring jurisdiction, but such judgment or determination may be stated to have been duly given or made.d
SEc. 2715. In pleading the performance of conditions precedent
in a contract, it is not neces~ary to state the facts constituting such
performance, but the party may state, generally, that he duly performed all the conditions on his part.
SEc. 2716. A. plaintiff suing as a corporation, partnership, executor,
guardian, or in any other way implying corporate, partnershp, representative, or other than individual capacity, need not state the facts
constituting such capacity or relation, but may aver generally, or as a
legal conclusion, such capacity or relation; and where a defendant is
held in such capacity or relation, a plaintiff may aver such capacity
or relation in the same general way. •
SEc. 2717. 1£ either of the allegations contemplated in the three
preceding sections is controverted, it shall not be sufficient to do so in

deuce will be admitted for the purpose of or
tending to controvert them. The Sn.qar Manufacturin.q Co. v. Billings, 39 ld., 347.
The denial of a fact of which the court takes
judicial notice cannot be well pleaded and is not
admitted by demurrer. Cooke v. Tallman, 40
Id., 133.
Under this section as it stands in the code a
reply is unnecessary where the answer rloes not
plead a countPr-claim and the plaintiff' has no
matter to plead in confession and avoidance of
the answer. Dat•is 1>. Payne et al., 45 Id.,
194.
The allegations of an answer unless the
same contains a counter-claim are deemed denied without further pleading by the. plaintiff
and unless supported by evidence the plaintiff
is entitled to .Judgment upon proof of the allegations of the petition. Cassady v. Caton, 47
ld., 22.
.
Where a counter-claim is pleaded it will be
deemed admitted unless denied in the reply.
The Union National Bank v. Cm·r, 49 Id.,
359, 361.
c When the cause of action in a justice's
court consists of a book account embracmg
several items the def~ndant is entitled to a
bill of particulars or to have an entry of the
several items entered upon the justice's docket
upon demanding the same. :McKinley et al. v.
Hopkins, 20 Iowa, 495.
That a cause of action is stated in the alternative is not a ground of demurrer but of
motion. Turner v. First Nat'l Bank of Keokuk,

21 I d., 562; so also if the pleading is argumentative. Davis v JJonar et al., 15 lcl., 171.
d The petition in an action on a recognizance
need not aver the particular facts showing jurisdiction in the magistrate to take the bailthe existence of the facts necessary to confer
jurisdiction; if the preliminary proceedmgs
were not such as to authorize the taking of the
recognizance the objection may be made by
answer or may appear on the trial. The State
v. Huffm·d, 23 Iowa, 579.
• In an action by a school district it is not
necessary to set out at length m the petition
the manner in which the district was formed,
and the legality of the acts leading to its
formation cannot be questioned by demmTer.
Ft. Dodge School District v. The District Tp.
of IVahkansa, 15 Iowa, 4R4.
An allegation in a petition that the defendant ''is a corporation created by authority of
the State of Iowa under the name and style of
the City of Oskaloosa,'' is sufficient to charge
the defendant in a corporate capacity. Stier
v. the City of Oskaloosa, 41 Id., 358; see also
The Home Jn.•urance Compan!f v. The Northwestern Packet Company, 32 Id., on page
244.
In an action by a school district it is not
necessary to set out at lencrth in the petition
the manner in which the d!,trict was formed,
and the legality of acts leading to its forma·
tion cannot be raised by demurrer. Fol't
Dod.qe City S. D. v. The Dist. Tp. of Wahkansa, 15 Id., 484.
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terms contradictm;.r of the allegation, but the facts relied on. shall be
specifically stated.
SEc. 2718. Any d~fense showing that a contract, written or oral,
or any instrument sued on, is void or voidable; ?r that the ins.truJ?lent
was delivered ~o a person as an escrow, or showmg mat~er of JU~bfica
tion excuse, drscharge, or release, and any defense whrch admrts the
fact~ of the adverse pleading, but by some other matter seeks to avoid
their legal effect, must be specially pleaded.g
SEc. 2719. The court may, on motion of any person aggrieved
thereby, cause irrelevant or redundant matter to be stricken from any
pleadings, at the cost of any party whose pleading contains them.h
SEc. 2720. When the allegations of a pleading are so indefinite
and uncertain that the precise nature of the charge or defense is not
apparent, the court may, on motion, requirP. it to be made more definite and certain. No pleading which recites or refers to a contract
shall be deemed sufficiently specific unless it states whether it is in
writing or not. Such motion shall point out wherein the pleading is
not sufficiently specific or it shall be disregarded, and if the reason for
such demand exists outside of the pleadings, the motion must state
the same and be supported by affidavit. 1
r An answer denying the corporate capacity
of the defendant must set out a specific statement of facts relied upon as a denial; and must
deny such capacity as existing at the time the
action was commenced. Coates t•. G. dl; C. W.
R'y Co., 18 Iowa, 277.
When the vetition alleges that the defendant
is a corporatwn, duly orgltnized under the laws
of the state, such corpomte existence cannot be
put in issue hy a general denial. Blackshire v.
The Iowa Homestead Co., 39 Id., 624; Stie1· v.
The City of Oslcaloosa, 41 Id., 353.
"Where there is a general allegation of the
consolidation of two railroad corporations, a
general denial is sufficient. Koons v. C. dl; N.
W. ll'y Co., 23 Id., 493.
Where it is alleged in the petition that the
plaintiff "was duly appointed guardian,'' etc.,
a general denial in the answer will not put the
fact of appointment in issue.
g In an action on a written contract, evidence
was held not admissible on behalf of the defendant, that the instrument was not stamped when
made and delivered, when no such defense was
specially pleaded, and there was no denial of
the execution of the instrument. Gliddm v.
Ili!Jbee, 31 Iowa, 379; see also Ricord v. Jones,
33ld., 26.
The statute of limitations is not available unless pleaded as a defense in the answer, or taken
advantage of by demurrer. Robinson v. Allen,
37 Id., 27.
Matter in abatement must be specially pleaded man answer. Hynes v. S. A. d} D. R'11 Co.,
38 Id., 258. ·
.
_Bt;fore evidence of fraud can be legally admissible, the fraud must be specially pleaded.
Gray v. Em·l, 13 ld., 188; Root v. Srhajfner, 39
id., 375, 377.
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h When matter in a pleading is insufficient, it
should be attacked by demurrer; but when it
contains redundant or irrelevant matter and the
adverse party will be aggrieved by suffering it to
rPmain, it may be stricken out on motion.
Childs v. Griswold, 15 Iowa, 438; The Darenport G. L. d!: C. Co. v. The City of Dal'enport,
13 ld., 229; Kinyon 1'. Palmer, 18 Id., 377,
387; Bolen,ger v. Henderson, 23 Id., 165; Dou.fJ·
lass v. Bishop, 27 Id., 214; Erans v. Robbins,
29 I d., 472; McGinn v. Bvtler, 31, I d., 162;
Hayden v. Anderson 17 Id, 158.
It is not error to refuse to strike out irrevelnnt
or redundant matter from a pleading unless the
party moving will be aggrieved thereby; and he
will not be deemed aggrieved unless compelled
to traverse facts wluch are more properly evi·
dence than substantive averments. Cate v. Gilman, 41 Id., 530.
1
When the averments of a pleading are not
sufficiently full and specific, or contains several
causes of action in one count, it may be corrected on motion, but not by demurrer. Hayden v. Anderson, 17 Iowa, 158; Ba1·tlwl v.
Blakin, 34 Id., 452, 453; Byington v. Woods,
13 Id., 17; McCormick v. Basal. 46 I d., 233.
Where, in an action on a promis,:;ory note. the
defendant pleads generally a want of considrration, without stating the facts of such defense,
the answer may be assailed by a motion for a
more specific statement, but not by demurrer.
Simpson Cen. Col. v. Bt·yan, 50 Iowa, 293.
If the petition founded upon a breach of contract as its cause of action does not state wheth·
er the contract is in writing or oral, it may be
made more specific on motion. Barthol v.
Blakin, 34 ld., 452, 453.
On an action for breach of warranty of soun.dness in all respects, it was held, that an allega·
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SEc. 2721. The title o( a cause shall not be changed in any of its
stages of transit from one court to another.
SEc. 2722. :Matters of which judicial notice is taken need not be
stated in a pleading.k
SEc. 2723. When a party claims by conveyance, he may state it
according to its legal effect or name.
SEc. 2724. It shall not be necessary to allege the commencement
of either a particular or a superior estate, unless it be essential to the
merits of the case.
' SEc. 2725. In actions for injuries to goods and chattels, their kind
or species shall be alleged.
SEc. 2726. In actions for injuries to real property, the petition
shall describe the property, and when the injury is to an incorporeal
hereditament, shall describe the property in respect of which the right
is claimed, as well as the right itself, either by the numbers by which
the property is designated in the national survey, or by its abuttals,
or by its courses and distances, or by any name which it has acquired
by reputation certain enough to identify it.
SEc. 2727. When the party intends to prove malice to effect damages, he must aver the same.
SEc. 2728. In an action on a bond with conditions, the party
suing thereon shall notice the conditions and allege the facts constituting the breaches relied on.1
SEc. 2729. A party shall not be compelled to prove more than is
necessary to entitle him to the relief asked for, or any lower degree
included therein, nor more than sufficient to sustain his defense.m
SEc. 2730. When a written instrument is referred to in a pleading,
and the same, or a copy thereof, is incorporated in or attached to such
pleading, the signature thereto, and to any indorsement thereon, shall
be deemed genuine and admitted, unless the person whose signature
the same purports to be, shall, in a pleading or writing filed within
the time allowed for pleading, deny the genuineness of such signature
under oath. I£ such instrument be not negotiable, and purport to be
executed by a person not a party to the proceeding, the signature
thereto shall not be deemed genuine or admitted, if a party to the

• tion that the horse was unsound, that he was
unable, except once in a great while, to perform
his duty as a stable horse, was sufficiently specific. Schurtz v. Kleinmyer, 36 Id., 392.
A motion for a more specifie statement will
not lie for any indefiniteness in the demand for
judgment, but only when the facts on which the
pleading is founded are stated in such a manner
that the other party cannot intelligibly respond
thereto. 1'he G. P'. S. Co. v. Dugardin, 38 Id.,
403.
k Courts will take notice of the coincidence of
days of the week with days of the month, as
what days fall upon Sunday. Matters of which
judicial notice 1s taken need not be pleaded.
This was the rule at common law. Clough v.
Go,qgins, 40 Iowa, 325, 326.
1 In action or counter-claim founded upon an
attachment bond, the conditions of the bond,
am). the facts constituting the breach must be
alleged. Ryder v. Thomas, 32 Iowa, 56.
m Where a party is sued in antre droit and it

appears from the allegations in the petition that
the defendant is liable in his own right, the
words "Executor &c." will be treated as surplusage, or as descriptio personw, but where it
appears from the record that they were not so
treated by the parties, or either of them, in the
court below, it will not be so considered on appeal in the supreme court. Laverty v. TVoodward, 16 Iowa, 1.
A party is not compelled to prove more than
is needed for his defense notwithstanding he has
stated in his answer more than is necessary.
Arnold v. Arnold, 20 ld., 273. See Chamberlain v. Gage, Id., 304.
Whenever a pleading alleges more than is
necessary to entitle the party to the relief asked.
such unnecessary allegation will be treated as
surplusage and need not be proved. Little v.
McGuire, 38 Id., 560.
A plaintiff failing to make a case entitling
him to the entire amount of his demand, may
still recover so much as he has shown himself
entitled to have. Doud v. JValler, 48 I d., 634, 638.
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proceeding in the manner and within the time before mentioned,
state unde; oath that he has no knowledge or information sufficient
to enable him to form a belief as to the genuineness of such signature.
The person whose signature purports to be signed to such instrument,
shall on demand, be entitled to an inspection thereof.n
SE~. 2731. Either party may be allowed, on motion, to_ make a
supplemental petition, answer, or reply, allegin~ facts maten~l to the
case, which have happened or have come to his _knowled~e smce the
filing of the former pleading; nor shall such new pleadmg be considered a waiver of former pleadings. 0
SEc. 2732. Matter in abatement may be stated in the answer or
reply, either together with or without causes of defense in bar. and
no one of such causes shall be deemed to overrule the other; nor shall
n In an action on a promissory note, evidence
of the genuineness of the signature of an indorsement will not be required when the pleadings show that there was no direct issue JOined
thereon. lofannin.q et al., v. Perkins, 16 Iowa,
71.
This section of the statute applies to written
instruments made by trading and municipal corporations as well as to those made by individuals. Clarke v. Polk County, 19 ld., 248.
To cast upon the plaintiff the burden of proving the genuineness of the signature of the defendant to a written instrument upon which the
action is founded, or to any writing referred to
in the pleading. and the anginal or a copy thereof is set out therein, the genuineness of such
signature must be denied in writing under oath
by the defemlant. Hall v. The Etna lolf. Co.,
ao Id., 215; Loomis et al. v. Metcalf et al., ld.,
::!82.
•
The denial in such case, must be made by the
party whose signature it purports to be, and it was
accordingly held that a denial by the maker of the
genuineness of the signature of the indorser is
not sufficient. to throw the onus on the plaintiff.
Rubinson v. Lair, 31 Id., 9; Walker v. Slei_qht,
30 Id., BlO. See also Hall v. The .k:tna Mf. Co.,
30 Id., 215.
The defendant may, under the plea of non est
factum, not under oath, show that he never
signed the instrument sued on purporting to be,
and as a note, by showing that it was changed
or altered to its present fom1 from a receipt or
the like. This section does not apply to such a
case. Lake v. Crulcshank, 31 Id., 395.
The denial, in order to ca..~t upon the plaintiff
the burden of proving the signature of the instrument sued on, must be of the genuineness
of the si_qnature thereto. ~ denial under oath
of the execution of the instrument is insufficient.
Dou.qlass v. Matheny, B5 Id., 112; Loomis d!:
Leroy v. lofetcalf et al., 30 Id., 382.
In an action upon a deed of a corporation,
where the signatures of the officers signing it
were not denied under oath. and the seal of the
corporation appeared to be affixed, the instrument
was held properly admitted in eVIdence without
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proof of the signatures. MILLER, Ch. J. dissenting. Blackshire v. The lou-a Homestead
Co., 39 ld., 624.
Where in an action upon a written inshument the signature of the defendant is denied
under oath by him, the onus is upon the plaintiff upon all the whole case to establi~h the genuineness of the signature to the instrument.
Farmers and Mer. B'k v. Young, 36 ld., 44.
In an action against an administrator on a
promissory note made by the intestate in his
life time, a denial of the execution of the note
includes a denial of the genuineness of the signiture. Ashworth v. Grubbs. 47 ld., 353.
Where the genuineness of the signature is
denied, a preponderance of evidence is sufficient
to invalidate it. Id.
Prior to the code a. denial under oath of sufficient " knowledge or infonnation to form a belief,'' was held not sufficient to cast the burden
of proving the signature upon the plaintifl'.
Hall v. The .k:tna lrlf. Co., 30 Id., 215.
Where an assignment is not so incorporated
into a pleadmg or attached thereto as to require
it to be demed under oath, its genuineness must
be proved by the party pleading it. Hay v.
Frazier, 49 Id., 454, 455.
The genuineness of a signature may be proved
by its similarity to an admitted signature and
other circumstances. 1'rfcDonald d!: Co. v. Noonan, 50 Iowa, ~3.
• Where, in an action on a promisory note the
defendant answered, alleging that the maturity
of the note was, by the contract of the parties,
made contingent upon the payment of certain
other notes, made by the payee to a third party,
upon which the defendant was liable as an indorser, whereupon the plaintiff filed a ~upple
mental petition, in which it was alleged, that
after the commencement of the action the note
upon which the defendant was so liable as indorser was paid, and his liability discharged, it
was held that a demurrer to the supplemental
was, under this section of the code, properly
overruled. The City of Davenport v. Mitchell,
15 Iowa, 194.
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a party after trial, on matter of abatement, be allowed in the s.nne
action to answer or reply matter in bnr.P
SEc. 2733. Any defense arising after the commencement o£ anv
action, shall be stated according to the £act, without any formal coni'mencement or conclusion, and any answer which does not state
whether the defense therein set up arose before or .after action, shall
be deemed to be of matter arising before action.
SEc. 2734. Whe:q.ever two or more actions are pending in the
same court which might have been joined, the defendant may. on
motion and notice to the adverse party, require him to show cause
why the same shall not be consolidated, and if no sufficient cause be
shown the same shall be consolidated.q
SEc. 2735. If an original pleading be lost or wHhheld by any one,
the court may order a copy thereof to be substituted.
SEc. 2736. No record shall be amended or impaired by the clerk
or other officer of the court, or by any person without the order of
such court, or of some court of competent authority.

CHAPTER 9.
OF TRIAL AND JUDGMENT.
Issues: law and
fact.
R.§ma.

SEc. 2737. Issues arise l.n the pleadings, where a fact or conclusion
of law is maintained by one party and controverted by the other.
They are of two kinds:
1. 0£ law;
2. 0£ fact!

P Where a defect of parties is apparent on the
face of the petition, it may be taken advantage
of by demurrer; when not thus apparent it may
be set up by answer. When pleaded in the answer, it is a question for the jury, and cannot
be determined by the court upon motion based
upon but a part of the evidence. Enders v.
Beck, 18 Iowa, 86.
The fact that the maker of a note has been
garnished as a debtor of the payee, cannot be
pleaded in bar to an action on the note by an
assignf'!e thereof, who received it after maturity
and after the garnishment of the maker. But
such fact may be pleaded in abatement, and the
issue thereon submitted to a jury, and then on
this issue and the judgment thereon be distinguished from issues upon matters pleaded in bar.
Clise v Freeborne, 27 ld., 280.
Where want of jurisdiction does not appear
upon the face of the petition, the objection
should be made by pleading the facts in abatement. Meunch v. Breitenbauqh, 41 Id., 527. A
champertous contract between the plaintiff and
his attorney in an action for damages is no
ground for the abatement of the action. Alli·
son v ThB C., & N. TV. R. Co., 42 Id., 274.
At common law matter in abatement had to
be pleaded before a plea in bar, and both could

not be pleaded together. But under the code
matters in abatement and in bar may be set up
in the same pleading. Herriman v. lJcKee, 49
Id., 185.
q An action at law to recover possession of land
cannot on mohon of defendant, be transferred
to the equity docket and consolidated with a Ruit
brought in that forum by the defendant in the
law action, to quiet the title to the same land~,
before issue joined and it is shown upon the
face of the pleadings that the defense is equitable in its character. :McHenry v. Sypher, 12
Iowa, 585.
See Viele v. Germnnia Ins. Co., 26 Id., 9,
where the court was equally divided upon the
question of the right ~· the defendant. to have
four actions brought by the same plaintiff
against four insttrance companies.
r There are but two kinds of issues, une of
law and the other of fact, whether the action be
ordinary, equitable or in the nature of a speciftl
proceeding. Sisters etc. v. Glass et al., 45
lowa1 154.
A proceeding for the probate of a will is not
an equitable action triable de novo in the supreme
court, but a special proceeding triable m the
circuit court as a law action, and is governed by

CHAP.

9.]

TRIAL AND JUDmiENT.

6'89

SEC. 2738. An issue of fact arises:
or tact.
1. Upon a material allegation of fact in the petition denied by the R. § § 299i, 2995.
answer;
2. Upon a material allegation of new matter presented in the
answer and denied by the reply;
3. Upon allegations of new matter in .the reply, 'Yhich shall be
considered as controverted by the opposite party Without further
pleading. Any other issue is one of law. •
ISSUES-HOW TRIED.

SEc. 2739. Issues of law must be first trieQ.. A trial is a judicial
examination .of the issues in an action, whether they be issues of law,
or of fact.
SEC. 2740. Issues of fact, in an action in an ordinary proceeding,
must be tried by jury, unless the same is waived. All other issues
shall be tried by the court, unless a reference thereof is made. t
SEc. 2741. [All issues of fact in ordinary actions shall be tried
upon oral evidence taken in open court, except that depositions may
be used as now provided by law; and, upon appeal, no·evidence shall
go to the supreme court except such as may be necessary to explain
any exception taken in the cause, and such court shall hear and try
the case o·nly on the legal errors so presented.u]
the same rules as law actions as to mode of
appeal and trial in the supreme court. ld.
The finding of the court in ordinary actions
and special proceedings stands as the verdict of
a jury, and will not be set aside if there is any
evidence by which it can be supported. I d.
• Generally an issue arises upon a material
allegation of fact in a petition or answer, and is
denied by answer or rPply. The object of a trial
is to judicially examine the issue thus made.
Per WnrouT, J., in JVilkins v. Treynor, 14
Iowa, 391.
A general denial puts in issue all the facts
averred. Per MILLEit, J., in Benedict v. Hunt,
32 Id., on p. 31.
t Issues of fact are to be tried by a jury, unless
a jury trial is waived. Wilkins v. Treynor, 14
Iowa, 393.
Under the revision of 1860, in the trial of an
equitable action triable by what was called the
second method, either pttrty was entitled to have
the issues of fact tried by a jury. Benedict v.
Hunt, 32 Id., 27.
In an action for divorce commenced before the
code took effect, but tried afterward, either
p:trty had the nght to a jury trial. JVadsworth
v. Wadsworth, 40 Id., 448.
Under the code the action for divorce is an
equitable action, and is not triable on appeal in
the supreme court upon errors alone, but must
be tried de novo regardless of section 2747 of the
code. Shertcood v Sherwood, 44 Id., 192.
In special proceedings issuPs of law are triable
as in ordinary actions. Sisters etc. v. Glass et
al., 4-5 ld., 154.
Wht>re a promissory note stipulated for "attorney's fees, and other costs and charges, if

44

Trial defined.
R. § § 2996, 2997.

Issues: how
tried.
R. § 2998.

On ora.l evi..
dence.
Substituted by
Ch. 83, 18 o-. a.

Appeal to
supreme court.

the same is not paid when due," such attorney's
fees should be treated as a part of the costs in
the case, and the defendant is not entitled to a
jury upon a denial of the reasonableness of the
amount claimed therefor. l.feusset· v. Crum,
48 Id., 52., SEEVEUS and DAY, JJ., dissenting.
• Prior to the enactment of chapter 145 of
laws of the seventeenth general assembly, it
was held, that under the code all actions were
triable in the district and circuit courts upon
oral evidence, and it devolved upon either or
both the parties, in order to secure the right of
trial de novo in an equitable action in the
supreme court, to move for and obtain an order
of court for a trial upon written evidence.
Finch v. Hollinger, 47 Iowa, 173; Fuller v.
Schwartz, Id., 711; JValker v. Plummer, 41
Id., 697; McClay v. Bunkers, 46 Id., 700; Altman v Fan·in,qton, 45 Id., 620.
Under the revision of 1860 equitable actions,
triable by the first method were tried de noro in
the supreme court on all the evidence in writing.
Robb v. Dougherty. 14 Id., 379; Cooper 1'. Skeel,
Id., 578; Ttconic Bank v. Hrwvey, 16 Id., 1-!1;
Van Orman v. Spofford et al., Id., 186; Kellogq
v. Kelsey et al., Id., 388; Byers v. Rodabaugh,
17 ld., 53; l.fannin,q v. Horr, 18 ld., 117; Cole
v. Cole, 23 ld., 433; Snowden v. Snowden. Id.,
457; Krapfel v. Pfiffner, 24 ld., 176; Chambet·s
~· In,qham, 25 ld., 222; Lynch v. Lynch, 28 ld.,
326; Hackworth v. Zollars, 30 Id., 433.
A party !n ap. equitable action cannot, as a
matter of rtght, demand that the issues be tried
?Y a j~;~ry.. The provis!ons of our statute denymg tins r1ght are not m conflict with the state
constitution guaranteeing the right of trial by
jury. The State ql Iowa v. Orwi_q, 25 Id., 280;
Dove v. The Ind. S.D. of K. et al., 41 Id., 689.
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SEc. 2742. [But in equitable actions wherein issue of fad is joined,
all the evidence offered in the trial shall be taken down in writmg, or
the court may order the evidence, or any part thereof, to be taken in
the form of depositions, or either party at pleasure may take his testimony, or any part thereof by deposition. All the evidence so taken
shall be certified by the judge in term or vacation, be made a part of
the record and go on appeal to the supreme court, which shall try the
case anew.v]
SEc. 2743. In all trials of fact by the court, other than those contemplated in the preceding section, the court shall, if either party
request it, give its decision in writing, stating, separately, the facts
found and the legal conclusion founded thereon; and the whole
decision shall be a part of the record, and the finding shall have the
effect of a special verdict.w

v It is
only in equitable actions that the
supreme court will try the cause anew on appeal.
Dol'e 1•. The Ind. i:)ch. Dist. of Keokuk, 41 Iowa,
6~9; Blake v. Blake, 13 ld., 40.
See, also,
Hammershnm v. l<'airall, 45 Id., 462.
Under section 2472 of the code, prior to its
amendment by chapter 145 of the laws of 1878,
to entitle a party to a trial de novo in the supreme
court, in an equity action, he was required to
move at the appearance term in the trial below
that all the evulence be taken down in writing,
Richards v. Hiutrage1·, 45 Id., 253; Altman rf:
Co. v. Farrington, ld., 620; llioses 1•. The C.
Ius. Co., 40 IJ., 440; lValke1· v. Plummer, 41
IJ., 697; Hannne1'.~ham v. Faimll, 44 Id., 462;
Clark cl· Haddock v. Reynolds, ld., 674; Stoddard v. llardwicke, 46 Id., 160; Bi1·d v. Bird,
49 Id ., 693; Trescott v. Barnes et al., 46 I d.,
644; Lutz v. Helll·y, 47 Id., 311. 312; Lentzin.qer
t•. 1Ie1·shey, Id., 6\J6; Fuller v. Srhwar"tz, Id.,
712; Two.qood d!: Elliott v. Reily et al., 48 Id.,
546; Knox v. Hanlon, Id., 232, 254; Gow v.
Tidr·iclc, Id., 284; Borland v. llfcNally, ld.,
440; Speidel v. Smith, Id., 700; 1'wogood et al.
t•. Riley, 48 Id., 546.
Where in an eqnitable action the abstract recites that the evidence was by order of the court
reduced to writing and made a p:ut of the record
of the case, and purports to contain all the evidence given on the trial, the case is triable de
?loco in the supreme court.. Stoddard et al. v
Hardwick et al., 46 Id., 160.
The appearance term contemplated by section
274:!, of the code before amended, held, to be
the term where it first becomes apparent there
rs for trial and determination any issue of fact.
Vinsaut v. Vinsant, 47 ld., 594.
The consent of parties to the entry of an order in the court below, that the case be tried
upon written evidence, obviates the necessity of
a motion for that purpose, and entitles either
party to a trial de noro in the supreme court on
appeal. Robinson t•. The Fi1·st N'l B'k of Cedm· Rapids, 48 Id., 354.
Where an action was not set down for trial
on written evidence in the comi below it was
held not triable de novo in the supreme court.
Jones et ux. v. MarCJJ. 49 ld., 188; Brewer ~·.
Stoddard, ld., 280.

In an equity case, triable de 1101'0 in the supreme court, the certificate of the trial judg-e in
the court below must recitr: that the abstract
contains, not suuply the material portions, but
all the evidence. Andre1cs v. Kn-r et al., 4.9
Id., 680; See also, Endersly v. Endersly, Id.,
694.
Where either party elected to take the testimony in an equitable act10n in the form of deposrtors under section 2742 of the code, as
amended by chapter 145 laws of 1878, the appearance term cannot be the trial term for actions to forrclose mortgages and other actions
embraced in the exceptions contained in section
2745 of the code. Holbrook v. Fey hey et al.,
51 Id., 406.
Before the modification of section 2142 of the
code, a case was not triable de noro in the supreme court unless a motion or order for a trial
upon written evidence was made at the appearance term. Reichoif v. Brecht et al., 51 Id., 633.
Where a case has been ~et down for trial upon
written evidence, in pursuance of section 2742
of the code, oral evidence is not admissible.
Harlin v. Porte1· et al., 50 Iowa, 446.
Prior to the taking effect of chapter 145 acts
of 1878, a compliance with section 2742 of the
code was essential to secure a trial de novo in
the supreme court. The Joliet Iron <t!· Steel
Co. v. The C. C. d!: JV. R. Co. et al., 50 Id.,
45.5.
Chapter 145 laws of 1878, enacting a substitute for section 2742 of the rode, applies only
to cases tried in the court below since that statute took effect. Simondson v. Simondson, 50
Iowa, llO.
A case will not be triecl de nm•o in the supreme
court unless all the evidence in the case is presented on appeal, and so celiified by the judge
of the court below. JValker et al. t'. Bearer et
al., 50 Jd., 504.
The repeal of section 2742 of the code respecting trials de noro, pending the appeal of a case,
did not entitle the appellant to a trial de noro
where the case was tried below on oral evidence.
Trebon v. Zuraff, et al., Id., 180.
w No error can be assigned upon a failure of
the court to find upon any particular fact
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SEc. 2744. Except where otherwise provided, causes shall be tried
·tt the first term after legal and timely service has been made."
' SEc. 27 45. 'rhe appearance term shall n.ot be the trial term for
equitable actions, except those brou~~t for divorce, t~ forecl<li'e mortgages and other instruments of wnhng. w~e:eby a hen or charge on
.
property is created, or to enforce mechamcs hens.
SEc. 2746. The court may, in its discretion, allow separate tr~als
between the plaintiff and any defendant, or of any cause of actwn
united with others, or of any issue in an action; and such separa;te
trials may be had at the same or different terms of the court as Circumstances may require.Y
SEc. 2747. The clerk shall keep a calendar, distinguishing first
criminal causes, and next civil causes, and arranging each in the order
of their commencement, and shall, under the direction of the court
or judge, apportion the same to as many days as is believed necessary,
and, at the request of any party to a cause, or his attorney, shall issue
subpamas accordingly. The clerk shall furnish the court and the bar
with a sufficient number of printed copies of the calendar.

Tried at ftrst
term.
Ch. 167, § 20, 13
G. A.
Exception as to
equitable issues.
Same,§ 17.
Separate trials:
when graut<>d.
R. § § 302-1, 3025.

Calendar and
arrangement of
causes.
R § 3005.

CONTINUANCES.

SEc. 2748. When time iR asked for making application for continuance, the cause shall not lose its place on the calendar, or it may
be continued at the option of the other party, and at the cost of the
party applying therefor; for which cost, judgment may at once be
entered by the clerk unless the contrary be agreed between the parties.
SEc. 2749. A continuance shall not be granted for any cause
growing out of the fault or neghgence o£ the party applying therefor; subject to this rule, it may be allowed for any cause which satisfies the court that substantial justice will thereby be more nearly
obtained.'
when no request therefor has been made by
either party. Ruble v. Atkins, 39 IowA, 694.
Where the court makes a special finding of
facts under this section such finding has the
effect of a special verdict. Chapman v. Ransom, 44 Id., 378; Leighton v. Orr, ld., 679;
Watson v Hoag, 40 Id., 143.
x This sectiou does not apply to nor purport
to change or alter the length of service required. but only to fix the time for trial when
due legal and timely service has been made.
Per CoLE in Foote v. Beckwell, 34 Iowa, 492.
Y The granting of separate trials where there
are several parties with ditt'erent interests rests
largely within judicial discretion, and where
there is no auuse of sound discretion and no
prPjudice resulting fi·om a refusal to grant separate trials, the ruling will not be disturbed on
appeal. Kilboume, .Jenldns d!: Co. v. Jennings
cf.· Co., 40 Iowa, 47:.l.
• Subject to the rule that a continuance will
not be granted for any cause growing out of
the negligence or fault of the party applying
the_refor, it may be allowed for any cause which
satisfies the court that substantial justice will

When time Is
asked to apply
for.
R. § 3008.

Not granted
when party in
fault.
R. § 3009.

be more nearly attained. The State v. Rorabacher, 19 Iowa, 154; State v. Tilghman, 6 hl ,
496.
l\Iuch is left to the sound discretion of the
court in passing upon applicatirms for continuance, but the ruling must not be arbitrary or in
violation of the rights of the parties. The appellate court will interfere only in cases of manifest injustice. Id. See also State v. Cox, 10
Id., 351; Childs v. Heaton, 11 Id., 271; Stale v.
Cross, 12 Id., 66; State v. Accola, 11 Id., 246;
Frank v. Purinqton, 5 Id., 345; Blythe 1!,
Blythe, 25 Id., 266; Connor v. Grijfin et al.,
27 Id., 248; Snediker v. Poorbau_qh, 29 Id.,
488; State v. Rorabache1·, 19 Id., 154; Boone v.
Mitchell, 33 ld., 45.
When the party applying for a continuance
has been negligent the supreme court will
sustain the order refusing the continuance, even
where it would have been no abuse of discretion
to have granted the application. JValker v.
Scofield, 39 I d., 666.
The continuance of a cause at the request of
a guardia,n ad litem who has just been appointed, to enable him to prepare for trial, is not an
abuse of judicial discretion. Blythe v. Blythe,
25 Id., 266.
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SEc. 2750. 1\Iot,ions for continuance on account of the abRence of
evidence, must be founded on the affidavit of the party, his agent, or
attorney, and must state:
1. ;!'he name and residence of such witness, or, if that be not known,
a sufficient reason why not known, and also, in either case, facts showing reasonable grounds of belief that his attendance or testimony will
be procured at the next term;
2. Efforts, constituting due diligence, which have been used to
obtain such witness, or his testimony;
3. What particular facts, as distinguished from legal concl nsions,
the affiant believes the witness will prove, and that the affiant believes
them to be true, and that he knows of no other witness by whom such
facts can be fully proved. a
SEc. 2751. If the application is insufficient, it shall be overruled;
if held sufficient, the cause shall be continued, unless the adverse party
will admit that the witness, if present, would testify to the facts
therein stated, in which event the cause shall not be continued, but
the party may read as evidence of such witness the facts held by the
court to be properly stated.b

• An affidavit for a continuance on the ground
of absPnce of witnesses, or for the reason that
there has not been sufficient time to take their
depositions, which does not state the names
and residence of the witnesses,. nor what facts
the applicant expects to prove by them, or
show some excuse therefor, is fatally defective.
The State, ex rel The Attorney General, v.
Tilghman, 6 Iowa, 496.
It is not sufficient in an application for a continuance on the ground of the absence of a witness for the party to state that he has used due
diligence to obtain the testimony, but what he
has done must be set out in the application that
the court may judge of the diligence. Thurston
v. Cavenor, 8 Id., 155.
When a continuance is asked on the ground
of the absence of a witness, whose residence is
not known to the applicant, it should be shown
that the party has not hall time to ascertain the
residence of the witness, or that he has used
proper diligence to ascertain it. James v. At·buckle, 8 Id., 272.
Where there is no defense made no object is
to be gained by a continuance in behalf of the
llefendant, on account of a witness, and it should
be refused. I d.
An application for a continuance consists ot
three essential and material parts: 1. The name
anu residence of the witness and the facts showing the probability of procuring his testimony at
the next term; 2. The facts showing due diligence; 3. The facts to be proved by the witness. The State v. Shupe, 16 !d., 36.
An affidavit for a continuance must state facts
showing reasonable ground of belief that the
attendance or testimony of the witness will be
procured by the next term. A mere statement
of a belief is insufficient. The State v. Rora.
bacher, 19 ld., 154.
An application for a continuance, on the ground
of the absence of witnesses, should state their
residence, the particular facts expected to be

proved by them, anu that the applicant knows
of no other witness by whom the facts can be so
fully proved. The State v. Sater, 8 ld., 420.
Where the affidavit, after stating the names
of the witnesses, stated that the applicant expected to prove by said witnesses that he did not
steal the horse, as charged in the indictment;
that at the time said horse was stolen, he was at
another and different place; that he expected to
prove by them other facts which would establish
his innocence, and that he could not prove sail!
facts so fully by any other witnesses, which application was over-ruled, held, properly overruled. Id.
'The death of a party plaintiff and the snbsti·
tution of his administrator do not constitute
sufficient ground for the continnflnce of the action on application of tlHJ defendant. .Master·
son v. Brown, 51 Iowa, 442.
The fact that the court has ~tranted one more
adjournment than is anthorizerl by statute, and
that the time is extended beyond the period
therein fixed, constitutes a mere irregularity,
which can only be taken advantage of upon a
showing of prejudice therefrom. Reese t•. Dobbins, 51 Towa, 282.
A motion for a continuance based upon the
absence of a witness, filed after the second day
of the term, should be supported by an affidavit
showing that the motion was made as soon as
the party learned of the absence of the witness,
and that he dPsired his evidence. Bays v. Herrin_q, .51 Id., 286.
b 1f the state, in order to avoid a continuance,
applied for by the defendant in a criminal case
on account of the absence of a witness, admits
that the absent witness would, if present, swear
to the facts stated in the affidavit for continuance, such statements acquire the chttracter of
the witness' evidence, and cannot be impeached
by showing that he has made statements out of
court different from those in the affidavit. The

CHAP:

9.]

693

TRIAL AND JUDG:rtfENT.

SEc. 2752. The motion must be filed on the second day o£theterm,
i£ it is then certain that it will have to be made before the trial, and
as soon thereafter as it becomes certain that it will so need to be made,
and shall not be allowed to be made when the cause is called for trial,
except £or cause which could not, by reasonable diligence, have been
before that time discovered, and i£ made after the second day o£ the
term, the affidavit must state facts constituting an excuse for the delay
in making it. I£ time is taken when the case is called to make such
motion, the motion shall be made and determined as soon as the court
opens after the next ordinary adjournment.•
SEc. 2753. ·The application shall be amended but once, unless by
permission, to supply a clerical error.
SEc. 2754. To such motion, both as original and as amended, the
adverse party may, at once, or within such reasonable time as the court
shall allow, file written objections stating wherein he claims that the
same is insufficient, and on such motion and objections no argument
shall be heard unless the court desire it.
SEc. 2755. Such motion and objections shall be a part o£ the record, and error in refusing a continuance or in compelling an election,
may be reviewed.
SEc. 2756. No copy need be served o£ a motion for continuance or
o£ objections thereto, but a notice o£ such motion shall be entered
on the notice book.
SEc. 2757. Every continuance granted upon the application o£
either party, shall be at the costs o£ such party, unless otherwise
ordered by the court.
SEc. 2758. The court shall grant continuance whenever the parties
agree thereto, and provide as to costs as may be stipulated.
SEc. 2759. A case continued remains for all purposes except a trial
on the £acts.
SEc. 2760. Where the defenses are distinct, any one o£ the several
defendants may continue as to himself.

Motion for:
when filed.
R. § 3014.

Amendment.

R. § 3015.

Written objeo·
tions to.
R. § 3016.

Part of record.
R. § 3017.

Notice book.
R. § 3018.

Costs.
R. § 3019.

Parties may
agree.
R. § 3020.
Case remains
on docket.
R. § 3022.
One of several
partiPs.
R. § 3023.

SELECTION OF JURY.

SEc. 2761. When a jury trial is demanded, the clerk shall select
twelve jurors by lot from the regular panel.
same n1le applies as if the witness had testified
in open court, and no foundation laid to impeach
hm1. The State v. Shannehan, 22 ld., 435.
Where the facts stated in an affidavit for a
continuance on the ground of the absence of
witnesses are admitted by the state and read on
trial as the evidence of the absent witnt>sses, in
order to avoid a continuance, such affidavits are
not admissible on a second tn.tl of the cause at
a subsequent term. The State v. Felter, 32 ld.,
4.9.
• Under this section an application for a continuance ~hould be overruled if not made the
sPcond day of the term, or fails to state facts
constituting a sufficient excuse for not doing so.
Lucas v. Cassady et al., 12 Iowa 567· Woolheather v. Risley, 38 Id., 486, 488.'
'
Where an application for a continuance has

How done.
3026
•
R. §

been overruled in the court below, the ruling
will be presumed correct. and error must be
affirmatively shown. Woolheather v. Risley, 38
ld., 486.
The continuance of a cause and the time in
which pleadings must be filed are not ''riO'hts
accrued" within the mE-aning of section 50 of
the code, which cannot be affected by the repeal
of existing statutes. Brotherton v. Brotherton
41 Id., 112.
'
An application for continuance which fails to
show due diligence in preparing the case for
trial should be overruled. Id.
An application for a continuance, based upon
the filing of a deposition after the commencement of the term, which the applicant expects
to be able to record, must state the facts to
which the absent witness will testify. 1'he C.
&- S. W. R. Co. v. Heard, 44 ld., 35':S.
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SEc. 2762. A challenge is an objection made to the trial jurors,
and is of two kinds:
1. To the panel;d
2. To an individual juror.
SEc. 2763. Where there are several parties plaintiffs or defendants
and no separate trial is allowed, they are not allowed to sever thei;
challenges, but must join in them.
SEc. 2764. A challenge to the panel can be founded only on a
material departure from the forms prescribed by statute in respect to
the drawing and return of the jury.
SEc. 2765. A challenge to the panel must be taken before a juror
is sworn, and must be in writing, specifying plainly and distinctly the
facts constituting the ground of challenge.
SEc. 2766. A challenge to the panel may be taken by ~ither part.y,
and upon the trial thereof, the officers, whether judicial or ministerial,
whose irregularity is complained of, as well as anr other persons, may
be examined to prove or disprove the facts alleged as the ground of
the challenge.
'
SEc. 2767. If the facts of the challenge he allowed hy the court,
the jury must be discharged and its members disqualified from sitting
as jurors so far as the trial in question is concerned; if it be disallowed,
the court shall direct the jury to be impaneled.
SEc. 2768. A challenge to an individual juror i:; either peremptory
or for cause.
SEc. 2769. It must be taken when the juror appear:,; and before he
is sworn, but the court may, for good cau,;e, permit it to be taken "at
any time before the jury is completed.
SEc. 2770. A peremptory challenge is an objection to a juror for
which no reasons need be given, but upon which the court shall exclude him.
SEc. 2771. Each party shall have the right to challen::e peremptorily, five jurors and no more; and the parties shall challenge alternately, commencing with the plaintiff, and the challenges for cause
being first exhausted or waived, the parties shall then, in turn, in the
same order. exercise the right of peremptory challenge.•
SEc. 2772. After each challenge, the vacancy shall be filled before
further challenges are made, and any new jurors thus introduced may
be challenged. A challenge for cause is an objection to a juror, and
may be for any of the following causes:
1. A conviction for felony;
2. A want of any of the qualifications prescribed by statute to
render a person a competent juror;
3. Inability to understand the English language, unsoundness of
mind, or such defects in the faculties of mind or organs of the body
as render him incapable of performing the duties of a juror;
4. Consanguinity or affinity within the ninth degree to the aCI.Yerse party;

d Where the clerk of the city court of Dubuque
issued a venire for fifteen jurors instead of
twenty-four, required by the statute creating
that court, for the panel for a term, held, that
a challenge to the panel should have been sustained. Baker cf; Griffin v. The Steamboat
Milwaukee, 14lowa, 214.

• In the formation of the jury the challenges
should alternate between the parties, the plaintiff having the first challenge. Davenpol"t G.
L. cf; C. Co. v. The City of Davenport, 13 Iowa,
229.

CHAP. 9.]

695

TRIAL AND JUDGMENT.

5. Standing in the relation of guardian and ward, attorney and
client master and servant, landlord and tenant, or being a member
of th~ family, or in the employment of the adverse party;
6. BeinO' a party adverse to the challenging party in a civil action,
or having co""mplained against, or been accused by him in a criminal
prosecution;
7. Having already sat upon the trial of the same issues;
8. Having served as a grand or trial juror in a criminal case based
on the same transaction;
9. ·when it appears the juror has formed or expressed an unqualified opinion on the merits ot the controversy, or shows such a state of
mind as will preclude him from rendering a just verdict;
10. Being interested in a like question with the issue to be tried.r
SEc. 2773. Upon the trial of a challenge to an individual juror,
the juror challenged may be examined as a witness to prove or dio.prove the challenge, and must answer every question pertinent to the
inquiry thereon; and other evidence may also be heard.
SEc. 2774. In all challenges, the court shall determine the law and
the fact, and must either allow or disallow the challenge.g
SEc. 2775. ·when the requisite number of jurors cannot otherwise
be obtained, the sheriff shall select talesmen to supply the deficiency
from the body of the county.h
SEc. 2776. A person whose religious faith and practice are to keep
the seventh day of the week as a day set apart by divine command,
and dedicated to rest and religious uses, cannot be compelled to attend
as a juror on that day, and shall, in other respects, be protected in the
enjoyment of his opinions to the same extent as those who keep the
first day of the week.
SEc. 2777. An exemption from service on a jury is not a cause of
challenge, but the privilege of the person exempted.
.
SEc. 2778. The parties may at any time, either before the jury is
sworn, or after, agree to take the verdict of the.majority, which agreement being stated to the court and stated on the record to have been
made, shall bind the parties, and, in such case, a verdict signed by any
seven or more and duly rendered, when read and not disapproved by
said majority, shall, in every particular, be as binding as if made by a
full jury; or, when both parties require it, a struck jury mav be ordered,
whereupon eighteen jurors shall be called into the box, and the plaintiff first, and then the defendant, shall strike out one juror in turn until each has struck six, and the remaining six shall try the cause.
tIn a~ action to which an incorporated city is
defendant, it was held no'abuse of the" sound
discretion" vested in the court to exclude from
the jury taJC payers in such city. Dively v. The
City of' Cedar Falls, 21 lowa, 565.
Questions as to the qualifications of jurors are
by the statute left to the sound discretwn of the
court trying the cause, and its rulings will be
reversed by the supreme court only when abuse
of such discretion is tmtde manifest. Anson v.
Du•i,qht, 18 Id., 241; Davenport G. L. & C. Co.
v. The City of Davenpm·t, 13 ld., 229; Dively v.
The City of Cedar Falls, 21 Id., 565, 567; Jlay
v. Elam, 27 Id., 365.

Challenge: how

tried.
R. § 3042.

Same.
R. § 3043.
Talesmen.
R. § 3044,

Persons who
keep the seventh
day of tne week
as Sunday pro-

tected.
R. § 4112.

E"(emption not
cause of chal.
lenge
R. § 3041.

Majority ver.
diet: struck
jury.
R. S 3046,

g The court is made the trior of the challenge.
May v. Elam, 27 Iowa, 365.
h Where, after all the regular jurors but on('
had been excused by the court, a party demanded
a jury trial, and insisted on havmg the re"'ulur
jury, and the court ordered the sheriff to fill up
the panel w1th talesmen, and the cause was tried
by a jury composed of the one regular juror and
eleven talesmen, held, no such abuse of the discretion vested in the court, as to the manner of
obtaining the reqmsite number of petit jurors as
to warrant the interference of the appellate
court. Ennrick v. Sloan, 18 Id., 139.
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ORDER OF TRIAL.
Procedure
after jury is
sworn.
R. § 30!16.

Argument:
order of.
R. § 3047.

Waiver of
opening.
R. § 30!8.

Number of atallowed:
eourt to arrange

tonlt>o~'3

(ll'der

R. § 3049.

SEc. 2779. When the jury has been sworn, the court shall proceed
in the following order:
1. The party on whom rests the burden o£ proof, may briefly 8tate
his claim and the evidence by which he expects to sustain it;
2. The other party may then briefly state his defense, and the evidence by which he expects to sustain it;
3. The party on whom rests the burden o£ proof in the whole action, must first produce his evidence; the adverse party must then produce his evidence;
4. The parties then will be confined to rebutting evidence, unless
the court, £or good reasons, in furtherance o£ justice, permit them to
offer evidence in their original case;
5. But one counsel on each side shall examine the same witness,
and upon interlocutory questions, the party moving the court or objecting to testimony shall be heard first; the respondent may then reply by one counsel, and the mover rejoin, confining his remarks to the
JlOints first stated, and a pertinent answer to respondent's argument.
Debate on the questions shall then be closed, unless the court request
further argument.1
SEc. 2780. The parties may then either submit or argue the case
to the jury. In the argument, the party having the burden o£ the issue, shall have the opening and closing, but shall disclose in the opening all the points relied on in the cause; and i£ in the close he should
refer to any new material, point, or £act, not relied upon in the opening, the adverse party shall have the right of reply thereto, which reply shall close the argument in the case)
SEc. 2781. I£ the party holding the affirmative waive the openinl?,
he shall be limited in the close simply to a reply to his adversary s
argument, otherwise the other party shall have t-he concluding argument.
SEc. 2782. Every plaintiff or defendant shall be entitled to appear
by one attorney, and if there be but one plaintiff or defendant, he may
appear by two, and where there are several defendants having the same
or separate defenses and appearing by the same or different attorneys,
the court shall, before argument, arrange their order.

1
After the party adverse to the one on whom
rests the burden of proof has produced his evidence, the other is confined to rebutting evidence,
but the court m:1y, for good reasons, in furtherance of justice, permit him to offer original testimony. Hubbell&- Brother v. Ream et al., 31
Iowa, 289.
It seems that the whole subject of the examination of witnesses, and the order in which the
evidence shall be produced, rests very largely in
the discretion of the trial court. Id. See also,
Crane v. Elli.~. Id., 510; Boals et al. v. Shields
et al., 35 Id., 231.
And although the action of the court below
in admittmg evidence not rebutting will not ordinarily be disturbed by the appellate court,
neither will the rejection of such evidence be
reversed. ld.
In an action upon a judgment, which is ad-

mitted by the pleadings but alleged to have
been rendPl.'ed without jurisdiction of the person
of the defendant, the defendant h<ts the affirmative of the issue and the onus is upo"n him.
Lowe v. Lowe, 40 Id., 220.
Questions leading in form, intended to direct
the attention of the witness to the subject matter of his testimony, are competent. I d.
l While the right to review the question as to
which party holds the affirmative of the issue,
and has the right of opening and closing the
argument, is not absolutely denied, yet there
must be a clear case of prejudice to justify a
reversal upon this ground, after a trial on the
merits. Preston v Walker, 26 Iowa, 205.
A motion for continuance, being a part of the
record, may be commented upon by opposite
counsel without it having been formally offered
in evidence. Cross v. Garrett, 35 Id., 480.
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SEc. 2783. The court may restrict the time of any attorney in any
argument to itself, but shall not do so in any case before a jury.

Argument restricted.
R. § 3650.

INSTRUCTIONS.

SEc. 2784. 'Vhen the argument is concluded, either party may request instructions to the jury on points of law, which shall be given
or refused by the court. .All instructions asked, and the charge of the
court, shall be in writing.k
SEc. 2785. If the court refuse a written instruction as demanded,
but give the same with a modification, which the court may do, such
modification shall not be by interlineation or erasure, but shall be well
defined, and shall follow some such characterizing words as "changed
thus," which words shall themselves indicate that the same was refused as demanded.1
SEc. 2786. The court must read over all the instructions which it
intends to give, and none other, to the jury, and must announce them
as given, and shall announce as refused, without reading to the jury,
all those which are refused, and must write the words "given" or "refused," ~s the case may be, on the margin of each instruction.
SEc. 2787. I£ the giving or refusal be excepted to, the same may
be without any stated reason therefor, and all instructions demanded
must be filed, and shall become a part of the record.m
k When any part of the charge given by the
court to the .iury is correct, a general exception
to the whole charge presents no questwn for
review in the appellate court. Loomis, Conge1•
rP: Co. v. Simpson, 13 Iowa, 532; The Davenport
G. L. rP: C. Co. v. The City of Davenport, ld.,
229; Wilhelmi v. Leonard, ld., 330.
These instructions on the part of the defendant were passed up to the court during the
opening, and only argument made in the case:
held, error to refuse to give them on the ground
that they were submitted in the cause that could
not be examined without keeping the jury in
waiting. McCaleb v. Smith, 22 ld., 242.
It is not a good reason for refusing to give
instructions that they are unnecessarily lengthy.
I d.

1 When the ruling of the court upon instructions is noted on the margin thereof, with exexceptions thereto in accordance with sections
27tl6 and 2787, they become part of the record,
and may be reviewed on appeal without a formal
bill of exceptions, but a bill of exceptions is preferable. Cadwallader rP: Co. v. Blait· et al., 18
Iowa, 420.
A statement by the clerk that certain instructions were given is not sufficient. ld.
See also to the same effect, Phillips v. Starr
d': Co., 26 Id., 349.
m The modification of instructions should not
be by erasure or interlineation. Phillips v.
Starr d': Co., 26 Iowa, 349.
Instructions which are not embodied in a bill
of exceptions nor identified thereby, and which
are not marked excepted to on the margin, will

To be In
writing~

R. § 3651.

Modification of:
how done.
R. § 2053.

Only those
given to be
read: how
given orr&fu~ed.

R. § 3054.

No reason
stated.
R. § 3(155.

not be regarded in the appellate court.

Aliter,

if the ruling upon the instructions with the

exceptions thereto are noted on the margin.
Phillip.s v. Star1· d': Co., 26 ld., 349; Davenport
G. L. d': C. Co. v. Davenport, 13 I d., 229.
It is not error to refuse to give an instruction,
although embodying a correct statement of the
law applicable to the case when its substance has
been given in another instruction. Cramer v.
City of Burlington, 42. ld., 315; Todd v.
Branner, 30 Id., 439; State v. Hoclcenberry et
al., 11 Id., 269; Trustee.~ etc., v. Hill, 12 Id.,
462; Peckv.Hendershott, 14 ld., 40; Brudslcoif
Bros. v. Barrett, Id., 101; Cousin.~ v. JVestcott,
15 ld., 254; Denton v. Lewis, ld., 301; Nason v.
1Voodwm·d, 16 Id., 216; State v. Rombaclcer, 19
Id., 154; Smith v. Gamble, 14 ld., 430; Payne
v. Billin.qham, 10 ld., 360.
An exception to instructions between certain
members given, and "each of them," is sufficiently specific when the objection is made as
the instructwns are given. Mann v. The S. C.
d': P. R. Co., 46 Id., 637.
A general exception to the giving of each of
"the instructions embraced in the charge of the
court,'' where the charge involves several propositions of law, any one of which is correct, presents no question for review on appeal. The
same rule applies to a general exception by one
party to the giving of instructions asked by the
other; but when instructions are asked and
refused, and such refusal is noted on the margin
of each instruction, a general exception presents
a question upon each instruction so refused.
Davenport G. L. d': C. Co. v. City of Davenport,
13 ld., 2~9, Loomis, Con.qe; d': Co. v. Simpson,
13 Id., 533; McCaleb v. Sm1th, 24 ld., 591.

6(18
Charge of the
court.
R. § § 3057, 3058.
3060,

Exceptions to:
bow and when
taken.
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SEc. 2788. After argument the court may, also, of its own motion,
charge the jury. Such charge shall be written in consecutively numbered paragraphs; and no oral explnnation thereof shall be allowed.
The provisions of this section f'hall also apply to the instructions
asked by the parties.n
SEc. 2789. Either party may take and file exceptions to the charge
or instructions given, or to the refusal to give any instructions offerecl
within three days after the verdict, and may include the same in a
motion for a new trial, but in either case the exceptions shall specify
the part o£ the charge or instruction objected to and the ground of the
objection. o
RULES REGARDING JURIES.

View by jury.
R. § 3061.

Kept together
in charge of
officer.
R. § 3062.

SEc. 2790. Whenever, in the opinion of the conrt, it is proper for
the jury to have a view of the real property which is the subject of
controversy, or of the place in which any material fact occurred, it
may order them to be conducted in a body, under the charge of an
officer, to the place which shall be shown to them by some person appointed by the court for that purpose; while the jury are thus absent,
no person other than the person so appointed shall speak to them on
any subject connected with the trial.P
SEc. 2791. When the case is finally submitted to the jury they
may decide in court or retire for deliberation. If they retire, they
shall be kept together, under charge of an officer until they agree upon
a verdict, or are discharged by the court. The officer having them
under his charge shall not suffer any communication to br made to
them, or make any himself, except to ask them if they have agreed
upon their verdict; unless by order of the court, and he shall not, before
their verdict is rendered, communicate to any person the state of their
deliberations, or the verdict agreed upon.q

n It is not error for the court to orally refuse
to instruct the iury upon the matters not pertinent to the case. and to direct them orally to
proceed to determine the case on the instructions
already given. Sullimn 1'. Collins, 18 Iowa, 228.
o Exceptions to the giving or refusal of instructions must be taken at the time the jury is
charged, or within three days after the verdict,
or errors as~igned thereon will not be considererl
in the appellate court. Harrison v. Charlton, 42
Iowa, ft7:-1.
'l'he bill of exception may be signed by consent of parties afLer the adjournment of the
term. Jd.
"'When thiJ defendant fails to except to the instructions of the court, relying upon a pnwtice
that all insh11ctions are to be regarded as excepted to, the practice should be stated in the
abstract to be of avail to the appellant. Steyer
v. Cun·an, 4$ Id., 580.
An exception to instructions after verdict,
which specifies them by number, is sufficiently
definite as to the part objected to; but, as to the
ground of objection, is not explicit enough in
stating they " are not applicable to the case."
Jl.filler v. Gardner et al., 49 I d., 234.
A bill of exceptions signed by the· circuit
judge cannot properly recite what occurred in
the distlict court prior to a change of venue

therefrom. 'Per_quson v. Daris County, 51 Iowa,
220.

The party resisting a motion for a change of
venue does not waive an objection to the ruling
of the court granting the change by appearing
in the court to which the change is made and
stipulating for a trial at a fixed time, or by
moving for a new trial after verdict. Jd.
The fact lhat the party objecting has had a
fair trial before an unprPjudiced jury does not
render an Prror in granting the change of venue
error without prejudice. !d.
P The object of this section is to enable the
jury the better to apply the evidence given on
the trial. and not to base their verdict in any
degree upon the examination of the premises,
itself, or to become silent witnesses as to facts
in relation to which neither party has an opportunity to cross-examine. Close v. Samrn, 27
Iowa, 503.
q A verdict was agreed upon after the adjournment of the court, in the night, and was, without the consent of parties, sealed up by the jnry, and by them placed in the hands of the baliff,
to be by him delivered to the clerk, whereupon
the jury separted. Held, tlmt the irregularities were not sufficient to invalidate the verdiet.
Heiser v. Van Dyke, .llfartin d': Co. 27 Iowa,
359; Cook d': Owsley v. Walters, 4 Id., 72.
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SEc. 2792. If the jury are permitted to separate during the trial, Court to advise
when sepathey must be advised by the court that it is the duty of each one of jury
ratmg.
them not to converse with any other of them, or with any person, R. § 3063.
nor to suffer himself to be addressed by any person on any subject of
the trial, and that during the trial it is the duty of each one of them
to avoid, as far as possible, forming any opinion thereon until the
cause is finally submitted to them.
SEc. 2793. If, after the impaneling of the jury and before verdict, Juror sick:
a juror becomes sick so as to be unable to perform his duty, he when dismay be discharged. In such case the trial shall proceed with the charged.
R. § 3064.
remaining jurors, provided the number has not been reduced below
ten, or the court may, in its discretion, order the jury. to be discharged.
SEc. 2794. The jury may be discharged by the court on account Discharge:
when.
of any accident or calamity requiring their discharge, or by the con- R.
§ 3665.
sent of both parties, or, when on an amendment a continuance is
ordered, or after they have been kept together until it satisfactorily
appears that there is no probability of their agreeing.
SEc. 2795. In all cases where the jury are discharged during the CausA re-tried:
trial, or after the cause is submitted to them, it may be tried again when.
H.§ 3066.
immediately, or at a future time, as the court may then direct.
SEc. 2796. The court may also, at any time after having entered Adjournment
upon the trial of any cause, where it may deem it right for the pur- aftl·r trial beposes of justice, order an adjournment for such time within the term, gan.
n. § 3067.
and subject to such terms and conditions as to costs and otherwise, aR
it may think just.
SEc. 2797. Upon retiring for deliberation, the jury may take with What jury may
take with them.
them all books of accounts, and all papers which have been _received R.
~ 3068.
as evidence in the cause, except depositions, which shall not be so
taken, unless all the testimony is in writing, and none of the same
has been ordered to be struck out!
SEc. 2798. When the jury is absent, the court may adjourn from Court always
until ver..
time to time in respect to other business, but it is to be deemed open open
diet.
for every purpose connected with· the cause submitted to the jury, R. § 3069.
until a verdict is rendered or the jury discharged.
r Where a jury upon retiring to consider upon
their verdict, took with them a deposition,
which had not been read upon the trial, and
read and considered the same in making up
their verdict, it was held, that as the deposition
was favorable to the party for whom the verdict
was rendered, the verdict should be set aside
and a new trial granted. Stewart v. The B. dJ'
Jf. R. R. Co., 11 Iowa, 62.
Wher~ a deposition is taken by the jury on
·their retirement, with the knowledge of the appellant and without objection on his part at
the time, the judgment will not be reversed,
nor in the absence of a showing that he was
prejudiced thereby. Shields v. Guffey, 9 Id.,
o22; State v Accola, 11 Id., 246; Turner v.
Kelly, 10 ld., 573; Davenport v. Cummings, 15
ld., 219.
'l'he jury may take the instructions given by
the court with them when they retire to consider

upon their verdict. Head dJ' JJfetzger v. Lan_qu·orthlf dJ' Bros., 15 ld., 2-3::i.
'Vhere a jury, on reti1·ing, took with them a
deposition which had not been read in evidence
but was matenal to the case, without the knowledg-e or consent of the parties, the verdict should
be set aside and a new trial granted. Coffin v.
Gephart, 18 ld., 256.
Where, in an action to recover the value of a
lot of wheat, alleged to have been sold by the
defendant, copies of a daily commercial price
current were admitted in evidence, it was held,
that these papers might properly be taken by
the jury to their room upon retiring to consider
upon their verdict; and that having retired
without them it was not erroneous for the court
to send them to their room, on a request from
the jury to that effect. Peterson v. Hau.gen, 34
Id., 395.
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SEc. 2799. At any time before the cause is finally submitted to
the court or jury, either party may be permitted by the court to give
further testimony to correct an evident oversight or mistake, but
terms may be imposed upon the party obtaining the privilege. •
SEc. 2800. After the jury has retired £or deliberation, i£ they
desire to be informed as to any point o£ law arising in the case, they
may request the officer to conduct thsm into court, which he shall do,
when the information required shall be given in the presence o£, or
after notice to, the parties or their counsel.
SEc. 2801. Such information shall be in writing, and shall be held
approved unless it be excepted to in the same way as the charge, and
no discussio~ thereon shall be allowed to either party.
SEc. 2802. I£, while the jury are kept together, either during the
progress o£ the trial or after their retirement £or deliberation, the court
order them to be provided with suitable food and lodging, they must
be provided by the sheriff, at the expense o£ the county.t
VERDICT.

How signed and
rendered.
R. § 3073.

SEc. 2803, The verdict must be written and signed by a foreman
chosen by the jury itself, and when agreed, the jury must be conducted into court, their names called, and the verdict rendered by him
and read by the clerk to the jury, and the inquiry made whether it is
their verdict. I£ any juror disagrees, the jury must be sent out again,
but i£ no disagreement is expressed and neither party requires the
jury to be polled, the verdict is complete and the jury discharged £rom
the case.u

• This section was mtended to prevent the unjust determination of a cause, on account of an
accidental or inadvertent omission of a party to
call a witness, or to ask a question on some given
pomt; and was not intended to be limited in its
applicatiOn to the penod of examinmg witnesses. .lfdfanus v. Fman, 4 Iowa, 283.
To correct an oversight or mistake, evidence
may be allowed to be introduced by a party, aftt:>r the argument of one of the counsel of the opposite party to the court bas closed. McCormiclc t:t· Bros. v. Holbrook, 22 Id., 487.
This section which authorizes the reception of
evidence to correct an evident oversight or mistake at any time before the cause is finally submitted, does not deny to the court the power to
receive, in its discretiOn, any evidence out of its
usual order, where there is no surprise to the opposite party, and justice is thereby promoted.
Huey tJ. Huey, 20 Id., 525.
While it seems that this section applies alone
to civil causes, yet, under some circumstances
and for some purposes, in criminal trials, a witness may properly be recalled after the evidence
is closed, as where a difference of opinion and
misunderstanding as to what the witness testified to exists. The State v. Shean, 32 I d., 88.
t The defendant in a criminal proceeding may
with the consent of the district attorney and the
court, waive his right to a trial by twelve jurors
and be tried by a less number. 'l'heStatev. Kaufman, 51 Iowa, 578.

u A judgment will not be reversed because the
verdict is not signed by the foreman of the jury
when returned by the jury into court. This section is directory and not imperative. Morrison
v. Overtou, 20 Iowa, 465.
It IS not error to permit a jury, after it. has returned a sealed verdict into court, to correct an
error in the verdict which has occurred through
inadvertence only. Hamilton v. Barton, Id., 505.
The party against whom a vPrdid has been
rendered cannot complain of the ruling of the
court permitting the jury to reduce the amount
of the VPrdict, when the record shows no exceptions taken on the trial, no evidence preserved,
and no other steps taken by which he could have
escaped the payment of the entire verdict. I d.
In the absence of any showing to the contrary
it will be presumed that the court followed the
directions of this section of the statute, and that
upon the reading of the verdict to the jury, and
inquiry is made of them as to whether it is their
verdict, there was no disagreement thereto.
Bayliss v. Dads, 47 Id., 340, 344.
In an action on a note, the parties consented
that upon the agreement of the jury as to their
verdwt after the adjournment of court, they
might seal and return it to the clerk whici1 was
done. The verdict, on being opened the following morning, was found to read, "'Ve the jury
find for the plaintiff.'' Whereupon the court
ordered the jury recalled, and instructed them to
put their verdict in form which they did by add-
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SEc. 2804. When the verdict is announced, either party may
require the jury to be polled, which shall be done by the court, or
clerk, asking each juror if it is his verdict. If any one answer in the
negative, the jury must be sent out for further deliberation.
SEc. 2805. When, by consent of the parties and the court, the
jury have been permitted to seal their verdict and separate before it is
rendered, such sealing is equivalent to a rendition and a recording
thereof in open court, nor shall such jury be polled or permitted to
disagree thereto, unless such a course has been agreed upon between
the parties in open court and entered on the record.v
SEc. 2806. The verdict of a jury is either general or·special. A
general verdict is one in which they pronounce generally for the
plaintiff or for the defendant upon all, or upon any of the issues.w
SEc. 2807. A special verdict is one in which the jury finds facts
only; it must present the ultimate facts as established by the evidence
to prove them, so that nothing remains to the court but to draw from
them its conclusions of law.
SEc. 2808. In all actions, the jury, in their discretion, may render
a general or special verdict; and in any case in which they render a
general verdict, they may be required by the court, and must be so
required on the request of any party to the action, to find specially
upon any particular questions of fact to be stated to them in writing,
which questions of fact shall be submitted to the attorneys of the
adverse party before the argument to the jury is commenced."
SEc. 2809. When the special finding of facts is inconsistent with
the general verdict, the former controls the latter, and the court may
give judgment accordingly.Y
ing. "for the sum of $590.40"-that being the
amount of note with interest. There was no
controversy as to the amount. It was held that
there was no error in this action of the court.
Hi,qley d': Co. v. Newell, 28 I d., 516.
Where a jury returned a general verdict and
in response to certain special interrogatories as
to material facts, answered that they "did not
know," held that motion for a new trial should
have been sustained. Darlinq v. TVest et ttx.,
51 Iowa, 259.
·
v It is not error to permit a jury, after it has
returned a sealed verdict into open court, to
correct an error in the verdict which has occm·red through inadvertence merely. Hamilton
v. Bm·ton, 20 Iowa, 505; Higley d': Co. v. Newell,
28 ld., 516.
.
•
The words "open court," is to be understood
as conveying the idea that the court must be in
session, organized for the transaction of business.
Per BECK, J., in Hobart v. Hobart, 45 ld., 501,
504..

"'When the jury return special findings, with<?Ut any general verdict,,the court may rendE:'r
JUdgment on snch specml findings when the
amount to which the plamtiff is entitled under
the law is clear therefrom. Helpht·ey v. The
C. <it- R. I. R. Co., 29 Iowa, 480.
It is not necessary for the jury to find specially
on a counter claim pleaded by the defendant.
A general verdict for the plaintiff involves and

Polled: how
done.
R. §30U,

Sealed verdict :
effe, t of.
R. § 3075,

May be general
or sprcial.
R. § 3077.
Special defined.
R. § 3078.

Interrogatories: how and
when submit...
ted.
R. § 3079,

Special controls
general.
R. § 3080.

disposes of all the issues. Stepanek v. J(ula,
36 Id., 563.
r This section has reference to trials in civil
actions only. The State v. Ridle.11 et al., 48
Iowa, 370.
Y To entitle a party to judgment on a special
verdict against a general one in favor of the
other party, the special findings must be inconsistent with the general one. and must of themselves, or when taken together with the facts
admitted by the pleadings, be sufficient to estab·
lish or defeat (as the case may be) the right to
recover. Hardin v. Bmnuer, 20 Iowa, 364;
Lamb v. The First P. S. of JJiarshalltown, 20
Icl., 127; Bills v. City of Ottumwa, 35 Id., 107;
Mershon v. Nl. Ins. Co., 34 ld., ~7.
When a jury, being instructed to find a special
verdict upon three separatB issues submitted,
returned a special and general velildict. and the
special verdict as to one issue was inconsistent
with the general verdict, and as to another was
equivocal and doubtful, it was held, that the
court below did not err in setting aside the general verdict, and in overruling a motiC'n for
judgment on both the special and general verdict. Davenport S. F. d': L. Ass. v. The N. ,{·
F. Ins. Co., 16 ld., 74.
The failure or refusal of the jury to answer
any one of the special questions submitted to
them constitutes no ground for a reversal of the
jnrlgment. Garretty v. Bmzzil, 34 Id., 3:39.
The refusal of the jury to answer definitely
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SEc. 2810. When, by the verdict, either party is entitled to recover
money of the adverse party, the jury in their verdict must assess the
amount of such recovery.
SEc. 2811. "Where there are several plaintiffs or defendants, whether
the pleadings are joint or several, the verdicts shall be moulded according to the facts and to suit the exigencies of the case.
SEc. 2812. The verdict shall be sufficient in form if it expresses
the intention of the jury!
SEc. 2813. The verdict shall in all cases be filed with the clerk
and entered upon the record, after having been put into form by the
court, if necessary.
SEc. 2814. Trial by jury may be waived by the several parties to
an issue of fact in the following cases:
1. By suffering default or by failing to appear at the trial;
2. By written consent, in person or by attorney, filed with the
clerk;
3. By oral consent in open court, entered in the minutes.a
REFERENCE.

Consent of parties required.
R. § 3089.

SEC. 2815. All or any of the issues in an action, whether of fact
or of law, or both, may be referred upon the consent of the parties,
either written or oral, in court entered upon the record.b

an immaterial question sub:nitted to them af- rendition in the court below, the objection canfords no ground for a new trial. Rogers v. Han- nOt be made on appeal to the supreme court
son cf!: Co., 35Jd., 283.
.Mc&reqor et al. v. Armill, 2 Iowa, 30.
A party is entitled to a special verdid only
The 'court may put the verdict in form when
upon material facts upon which issue has been the meaning is not thereby changed. A1·mstrong
jomed by the pleadings in the case; and it v. Pierson, 15 Id., 476.
should be in such form as not to involve a stateVlhere the verdict read "we the jury find for
ment of evidence or conclusions of law. Hat- the plaintiff, for the note and mterest," suffifield v. Lockwood, 18 Id., 296.
ciently indicates the intention of the jury, and
When the court may instruct the jury to find the reference thereof by the court to the clerk
a special verdict, see Cm·leton v. Byington, ld., for the purpose of. computing the amount is but
482.
a reduction of the verdict to form and proper.
After the argument to the jury has com- ·Stevens v. Campbell, 6 Id., 538.
menced, it is too late to present special findings
When the verdict is informal the court may
to be submitted with the case to the jury. instruct them as to the form and have them
Hopper v. llfo01·e & Co., 42 Id., 563.
rptire to put it in form. Bass v. Hanson, 9 ld.,
If the jury fail to agree in a special finding 563; and this may be done after the jury have
submitted to them, their answer showing such returned a sealed verdict and separated. Lee cf!:
disagreement is the same as no answer, and can Co. v. Bmdway, 25 Id., 216; Higley cf!: Co. v.
have no effect in the case. Hardin v. Branner, Newell, 28 Id., 516.
25, I d.! 36~.
.
.
.
To justify a court in reforming a verdict the
. ro Jusbfy the court m settmg as1de a general data must be unmistakable Edwards v Mcv~rdict on the grou~d that it is !nconsistent Fadden. 20 Id., 520.
·
·
~Ith the specml ~ndings, the ~onfhct must be
A verdict defE'ctive in form may be corrected .
~r;econcJlable. Bills v. The City of Ottumwa, by the court, but not to supply an omission as
<><> ld., 107.
Where a general verdict with special findings t o th e amoun t by refe renee t o ou t-·d
"1 e evi·uence.
are returned and judgment entered upon the Fromme v. Jones, 13 Id., 474.
• An agreement between the parties that an
general verdict, a judgment may, on motion of
the other party and in a proper case, be rendered ordinary adion and an equitable action ehall be
on the special findings, without first setting tried by the court at the same time and upon
aside the judgment rendered on the general the same evidence, will operate as a waiver of a
verdict. The sustaining of the motion and ren- jury trial in the law action, but will not have
dering judgment on the special findings has the the effect to change the character of the actions.
effect to set aside the former judgment. Morn- Leighton v. Orr, 44 Iowa, 679.
yer v. Cooper, 35 Id., 257.
bIt is the general rule in this state that all
• If the verdict is defective in form merely, actions may be referred by consent, aml equity
and no objection is made to it at the time of its cases, wherein issues of fact arise, without con·
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SEc. 2816. When the parties do not consent, the court may, upon
the motion of either, or upon its own motion, direct a reference in
either of the following cases:
1. When the trial of an issue of fact shall require the examination
of mutual accounts, or when, the account being on one side only, it
shall be made to appear to the court that it is necessary that the party
on the other side should be examined as a witness to prove the aceount,
in which case the referee may be directed to hear and report upon the
whole issue, or upon any specific question of fact involved therein; or,
2. When the taking of an account shall be necessary for the
information of the court before judgment, or for carrying a judgment
or order into effect; or,
3. When a question of fact shall arise in any action by equitable
proceedings, in which case the court in the order of reference shall
prescribe the manner in which the testimony shall be taken on the
trial.•
SEc. 2817. Where not otherwise declared in the order of reference,
all the referees must meet to hear proofs, arguments, and to deliberate,
but a decision by the majority shall be regarded as their deeision.
SEc. 2818. When appointed by the court, the judge thereof may
fill vacancies in vacation.
SEc. 2819. The referee shall stand in the place of the court, and
shall have the same power, so far as necessary, to discharge hi;, duty.d
SEc. 2820. The trial by referee shall be conducted in the same
mannl'r as a trial by the court. He shall have the same power to
summon, and enforce by attachment, the attendance of witnesses, to
punish them as for a contempt for non-attendance or refusal to be
sworn or to testify, and to administer all necessary oaths in the trial
of the case, to take testimony by commission, allow amendments to
sent; but actions for divorce are excepted from
the operation of this rule by section 22U of the
code, and cannot be referred even by consent.
but must be publicly tried in open court. Hobart v. Hobart, 45 Iowa, 501.
The tad that exceptions to the report. of the
referee in such case is filed and ar~ued before
the court does not constitute a tnal in open
court within the meaning of the statute. Nor
cloes an adoption of the findings of the referee
by the court comply with this provision. Id.
• Where an action involves matters of purely
equitable cognizance, although there is also
sought, in the same action, other relief not of an
equitable character, the court has the power,
under the statute, as well as under the former
equity practice, to refer the cause to a referee
or master, without the consent of the parties.
The state for the use, etc., v. Orwig et al., 25
Id., 280.
.
A party in an equitable action, cannot as a
matter of right, clP-manu that the issue shall be
tried uy a jury. Id.
The court has no power under this section to
order a reference of a cause where the parties do
not consent thereto, in cases not cognizable in
courts of equity. The exercise of such power
would violate the right of trial by jury guaranteed by the constitution. lo!cl'rfartin v. Bingham, 27 lcl., 234.

When donf'

without consent.
R. § 3090.

Majority may
decide.

R. § 3091.
Vacancies.
H.§ 3092.
Stand In place
of court.
R. § ao93.
Trial by: power
of.
R. § 3094.

Courts of equity have jurisdiction of actions
upon accounts, except where there are mutual
accounts, or where the accounts are on one sicle
only and discovery IS sought., but not when the
account Is on one side and no other relief is
prayed, nor where there is a Ringle matter on
one side and a set-oft' on the other. I d.
d The presumptions which obtain in favor of
the regularity of proceedings in conrt apply also
to proceedmgs before referees appointed by the
court. Olivet· v. Townsend, 16 Iowa, 480.
The court may refuse to review the finding of
facts macle by a referee, when the evidence upon
which it is based is not contained in the record.
I d.
The finding of a referee stands like the verdict
of a jury or the finding of the court, and will be
reversed by the appellate court on the ground
that it is ab•ninst the evidence, only, when it is
manifest that the ground is well taken. Childs
v. Showe;·, 18 Id., 261.
A party may dismiss his action after the cause
has been submitted to a referee, and he has prepared, but not filed, his report. Such a case
does not fall within the terms of subdivision 1,
of section 2844 of the code respecting the right
of a party to dismiss b~{o1·e the final submission
to the court or jury. Belzo;· t'. 1'ogan et al., 22
Id., 322.
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pleadings, grant continuances, preserve order, and punish all violations
thereof.•
SEc. 2821. The report of the referee on the whole issue, mn~t
state the facts found and the conclusions of law, separately, and shall
stand as the finding of the court, and judgment may be entered
thereon in the same manner as if the action had been tried by the
court; tlw report may be excepted to and reviewed in like manner/
SEc. 2822. vVhen the reference is to report the facts, the report
shall hav{: the effect of a special verdict.g
SEc. 282a. The referee shall sign any true bill of exceptions taken
to any ruling by him made in the case whereto any party demands a
bill of exceptions; and the party shall have the same rights to obtain
such bill as exist in the court, and such bill shall be returned with the
report.
SEc. 2824:. In all cases of reference, the parties, except when a
minor may be a party, may agree upon a suitable person or persons,
not exceeding t.hree, and the reference shall be ordered accordingly;
and if the parties do not agree, the court shall appoint one or more
referees, not exceeding three, who shall be persons free from exception, or the court may allow each party to select one, and itsel£ to
select a third.
SEc. 2825. A judge o£ the court, when a case is pending, may, in
vacation, upon the written consent of the parties, make an orrler of
reference. In such case the order of reference shall be written in the
written agreement to refer, and shall be filled with the clerk of the
court with the other papers in the cause.
SEc. 2826. The referee must make affidavit well and faithfully to
hear and examine the case, and make a just and true report therein
according to the best of his understanding. The affidavit shall be
returned with the report.h

• See cases cited in note to section 2819.
IIssues in equitable actions are tried in the
supreme court de novo on the merits, and not
upon the finding of facts made by a referee.
Cooper v. Skeel, 14 Iowa, 578.
The finding of a referee, in the consideration
of a motion for a new trial, in the appel!.J.te
court, stands upon the same ground as the verclict of a jury, and will not be disturbed unless
it is manifestly against the evidence. Whicker
et al. v. 1'he Steamboat Ewing, 21 Iowa, 240.
That the report of a referee was filed, and
judgment rendered thereon in vacation, constitutes sufficient cause for not excepting thereto,
nor will it prevent the application of the rule
that the supreme court will not review the action
of the lower court unless excepted to. Roberts
''· Cass, 27 Id., 228.
'Vhere the parties agreed upon a reference,
with the stipulation that either should have
thirty days, after the report of the referee should
be made, to file exceptions thereto, and the referee reported in vacation without consent of
parties, held, that in a legal sense the report
was not in court until the first day of the following term, and that a motion to set aside the
rt>port could then be made. .llfichael v. Longman, 42 ld., 484.

It is competent for the court to refer a case
back to a referee for further report upon the facts
with reference to particular issues which are not
fully reported upon. Sage et al. v. Nicholset al.,
51 Iowa, 44.
The authority of the referee in such case,
however, is limited to reporting upon the particular matters specified in the order of the court.
I d.

gIn ordinary actions the finding of a referee
has the effect of a special verdict, and will be
only disregarded where palpably against the
weight of the evidence; but in Pquitable actions,
it is the duty of the appellate court to atljmlicate
the case de novo on the evidence. JVilg us et al.
v. Gettings et al., 21 Iowa, 178.
h Where objection is made that the report of
the referee is not accompanied by his official
oath, evillence thrtt the mtth was made and
afterwards lost shows a sufficient comp ance
with the statute. Sean: v. Sellew, 28 Iowa,
501.
The failure to file the oath of the referee with
his report is not a fatal objection where the report recites that he was duly sworn before proceeding to the discharge of his duties. Shindler
v. Luke, 43 Id., 89.
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SEc. 2827. The order shall not be made until the case is at issue Issues must ba
up:
as to the parties whose rights are to be examined on the reference. made
court to wake
order as to pro·
'l'he order may direct when the referee shall proceed to a hearing, and cedure.
when he shall make his report; but in the absence of such direction, n. s3102.
he shall do so on the morning of the tenth day after the day on which
was made the order of reference, and shall file his report as soon as
done; of the time thus fixed or determined the parties shall take
notice, and non-attendance of either party within an hour of such iime
shall be attended with like consequences as if the case were in court,
which consequences shall be repor~ed as any other fact or finding of
the referee.1
SEc. 2828. The referee must be called on by the court to accept or l\!ust accept:
made of.
refuse the appointment, and his acceptance shall be entered o£ record; record
R. § 3103.
and he shall be under the control of the court, who may, on the
motion of either party, make proper orders with a view to his proceeding with all due dispatch, and the court or judge may, on his motion,
on good cause shown, enlarge the time for making his report.
SEc. 2829. Any one of such referees may issue and sign subpoonas Issue process :
and other process. and administer oaths necessary for the discharge of administer
oath.
R. § 3104.
their duties and the full exercise of all their powers.
SEc. 2830. The form of procedure which in the court itself regu- l\!ode of pro
in court
lates service, pleading, proof, trial, and the preparation, progression, cedut"e
obtai us.
and method of each of these, shall obtain before the referee; and in R. § 3105.
every incident of the proceeding before him, the rights and responsibilities of parties, and of their attorneys, and of the referee, shall be
the same as if the referee was the court engaged in the same matter.J
SEc. 2831. [An exception is an objection taken to a decision of What aud when
the court, or a party acting as the court, on matter of law. The tali. en.
party objecting to the decision must do so at the time the same is made
(but if decision is on motion, demurrer, or judgment, exception may Amended hy ch.
be taken within three days), and embody his objection in a bill of 209, 18 G. A.
exceptions to be filed during the term, or within such time thereafter
as the court may fix; but in no event shall the time extend more than
Not required In
thirty days beyond the expiration of the term, except by consent of equity.
parties or by order of the judge. But in an equitable action tried as
such, no bill of exceptions shall be required.k]
1 Where by agreement a pending cause was
submitted to arbitrators, who were, by the order
made, given authority to fix the day of hearingo,
it was held that this was not an absence of direction as contemplated by this section, and that
the arbitrators might rightfully fix the time of
hearing beyond the ten days prescribed in the
section for cases where there is no direction
given as to the time of hearing. Corbitt v.
Nealy, 29 Iowa, 445.
J The method of determining the correctness
of an account involved in a controversy which
has been submitted to a referee, rests wtthm his
discretion. Keokuk Countlf v.IIoward, 43 Iowa,
354.
.
k Exceptions to the ruling of the court tr.ving
the cause must be taken at the time the rulings
are made, and when the record does not show
affirmatively that exceptions were thus taken,
the supreme court will not review the rulings of

45

the court below. Beason''· Johnson, 14 Iowa,
39\J; Brewin,qton v. Patton d': Swan, 1 ld., 121;
Rawlens v. Tucker, 3 ld., 213; The State v.
Bur,qe, 7 Td., 2'i5; DavenportS. F. Association,
16 Id., 74; Corner d': Co. v. Gaston, 10 ld., 512;
Gordon v. Pitt, 3 Td., 385; Hall v. Denise, 6
Id., 534; State v. Ostrander, 18 hi., 43.); Young
d': Sar,qent v. Peet, 1d., 574; Daniel v.lrf. loicDaniel, 16 Id., 589; Perkins v. Whittffm, 14 Id.,
596; Cain v. Story, 15 Id., 378; Dudley v. Reid,
Tel., Tl97; Brown v. JVebstet·, 16 Id., 589; Linn
County v. Day, 18 Tel., 581; Ilamline v. Beck, 13
Td., 602; Thompson v. Wilson. 26 Id., 120·
Moore v. Daniels, 20 ld., 596; Appanoose County
v. Wall.·er, 2a Id., 26; Soup v. Smith, 26 Id.,
472; Snyner v. Eldridge, 31 Id., 129; Eaton v.
Gester, 31 ld., 475.
If a bill of exceptions is not signed within thr
time prescribed by the statute, and there is no
agreement of the parties extending the time,
it may be stricken from the record in the su-
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SEc. 2832. No stated form of exception is required. I£ the exception is to the admission or exclusion of evidence, oral or written, the
ground of the objection must be also stated, and no other shall be
regarded.1
SEc. 2833. When the decision objected to is entered on the record,
and the grounds of the exception appear in the entry, or when any
error appears of record, the exception may be taken by the party causing to be noted at the end of the decision, or in connection therewith,
that he excepts.m
SEc. 2834. An exception, when presented for signature, need not
include therein, spread out at length, any writing filed in court, but
may incorporate the same by any unmistakable reference thereto; and
the clerk, in making a transceript of the bill of exceptions, shall write
therein at length all of such writing included therein by reference.n
SEc. 2835. "\Vhen the decision is not entered on the record, or
when the grounds of objection do not sufficiently appear in the record,
the party excepting must reduce his exception to writing and present
it to the judge for his signature. I£ he deems it true he shall sign it.
I£ the judge refuses to sign it, the party may procure the signature of
two bystanders, attesting that the exception is true and that the judge
has refused to sign the same, and the bill of exceptions shall then be
filed with the clerk and shall become a part of the record. But the
truth of such exception may be controverted and maintained by affidavits, not exceeding five on each side, which shall become part of the
record. All affidavits impugning the exception must be filed within
three days from the time of filing the bill of exceptions, and all affidavits sustaining the same within two days thereafter. 0

preme court on motion. Lynch v. Kennedy, 42
Jd., 220.
The court may on the trial of a cause, refuse
to &top the trial to enable a party to prepare a
bill of exceptions, if a reasonable time is given
for that purpose after the conclusion of the hearing. Anson v. Dwight, 18 Id., 241.
Where by agreement of parties, a verdict is
returned and judgment rendered in vacation,
the bill of exceptions must be presented at the
time the judgment is rendered, or within the
time which may be stipulated for between the
parties, and cannot be presented afterwards if
the opposite party objects. Lloyd v. Beadle, 43
lei., 659.
.
Bills of exception, in the absence of any order
or agreement must be settled and filed during
the term. The State v. Onvi_q, 36 Id., 112.
A bill of exceptions may, by consent of parties,
be signed after the adjournment of the term.
Harrison v. Carleton, 42 ld., 573; Gibbs v.
Buckingham, 48 Id., 96, 98.
A certificate of the trial judge, made a year
after the trial, to the etl'ect that the evidence
contained in the abstract was all the evidence
submitted on the trial. is not a compliance with
ths statute, and the bill of exceptions may, on
motion, be stricken from the record. Gibbs v.
Buckin,qham, 48 Id., 96.
1
An exception to the admission of evidence
will not be considered where the ground of the
objection is not stateu. Cm·leton t•. B!Jington,

18 Iowa, 482; Chiltls v. IlfcChrsney, 20 I d., 431;
Dctvidson v. Smith, ld., 466; Killbnrn v. 1'1fullen, 22 Id., 49tl; 0' Hagan v. Cling~nsmith, 24
Id., 249; Peele v. McKean, 45 Id., 18; Gelpeclce,
Winslow & Co. v. Lovell, 18 Ill., 17; Keou.qh v.
Scott County, 28 Id., 337.
Where the certificate of lhe judge trying the
cause shows the ruling~ made during the trinJ,
and states that the same were duly excepted to,
such certificate is a sufficient compliance with
the statute. The State v. Fay, 43 ld., 6:il.
m An oral exception to an order or decision is
sufficient, where the decision is entered of record, and the grounds of the Pxception appear in
the entry at the end of the decision. Cramer v.
White, 29 Iowa, 336.
n The appelate court will not review instructions given by the court below, to which no specific exception was taken at the time. Annstrong v. Pie1·son, 15 Iowa, 476; Lyons v.
Thompson, 16 I<:l., 62.
• A bill of exceptions wh:ch embr1tces all the
rulings and decisions of the court on the trial,
which are complained of and shows that the
several exceptions were taken in fact at the
proper time, is unobjectionable. It is not necessary that each ruling complained of should be
the subject of a separate bill of exceptions.
Anderson v. Ames cC· Co., 6 Iowa, 486.'
The refusal of a judge to sign a bill of exception~ mc~y be slnwn by the certificate of attorn-
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SEc. 2836. No exception shall be regarded in the supreme court
unless the ruling has been on a material point and the effect thereof
preJudicial to the rights of the party excepting.P

Must be on
material point
R. § 3111.

NEW TRIALS.

SEa. 2837. A new trial is a re-examination in the same court of an
issue of fact, or some part or portions thereof after verdict by a jury,
report of a referee, or a decision by the court. The former report,
verdict, or decision, or some part or portion thereof, shall be vacated
and a new trial granted on the application of the party aggrieved for
the following causes affecting materially the substantial rights of such
party:
1. Irregularity in the proceedings of the court, jury, referee, or
prevailing party; or any order of the court or referee, or abuse of discretion, by which the party was prevented from having a fair trial;q
eys of court. It is not necessary that the judge
should certify to his refusal to sign the bill.
Crai_q v. Andrews, 7 Id., 17.
When the time for settling a bill of exceptions is, by agreement of parties, extended tor
a definite period beyond the term, it must be
settled within the time fixed, or a showing must
be made that the party excepting made proper
efforts to have it <.lone. St. John v. 1Vallace,
2.:> Id., 21.
Where the judge refuses to sign the bill of
exceptions, it is not competent for one of the
attorneys of the party excepting, to sign the
bill a~ one of the bystanders. Id.
Atfidrmts impugning the correctness of a bill
of exceptions signed by the judge will not be
considered by the supreme court, unless they are
presented to sustain a bill of exceptions purportmg to contain a correct statP-ment of the evidence, and signed by two bystanders. Woodworth v. Bljerly, 43 ld., 106.
P No error should be regarded by the supreme
court, where it does not affect the substantial
rights of the appellant. Dellfoss v. Haycock, 15
Iowa, 149.
On.an appeal to the supreme court, the compla:mmg.party must not only show error in the
ruhng ot the court below, but error prejudicial
to Ius substantial rights. Colden d!- Co. v. Cole
19 Id., 565; Smith v. Milburn, 17 Id., 30· Dono:
phan d!- Hu_qhes v. Street, Id., 317; Fulmer v.
Fulmer, .22 ld., 230; Johnson v. Chase, 30 ld.,
307; Allison v. Barrett, 16 Id., 278; Jones v.
Hockman, Iu., 487; Ticonic Bank v. Hari'Cif
Id., 141; Greither v. Alexander, 15 Id., 470;
:llfc](ay v. Leonard, 17 Id., 569; Bradley v.
Cavana,qh, 12 1<1., 273; Oliver v. Depew, 14 Id.,
490.; A1~drews .v. Woodcock, Id .. 897; Drath v.
Deitz, I,> Id., 4:36; Campbell v. Chamberlain, 10
I<l., 3.37; Cadwallader d!- Co v Blair 18 Id
420; Wolverton v. Ellis, Id. · 41:3· Wile ~·
W1·i_qht, 32 I d., 451; Bradley~. Ros;, I d., 505;
B~ker v. Kuhn, 38 Id., 392; Chica.qo S. S. W.
R y Co. v. N. W. U. P. Co., Id., 377.

q. ~ n~w trial will not be granted for irregulanhes m the proceedings, unless to correct

For what

causes granted.
R. § 3112.

some substantial injury sustained by the complaining party. Speers v. Fm·tner, 6 Iowa, 5G!{.
If justice has been done and a new trial would
result in the same verdict, a new trial should not
be granted for errors or irregularities committed
during the trial. Dawson v. Wisne1·, 11 I d., 6;
Pelemourges v. Clarlc, 9 Id., 1; JVoodward l'.
Hurst, 10 Id., 120; Raney v. Paisley, 13 ld., S!J.
It is perfectly competent for th<J court below
to order a new trial, when satisfied that an error has been committed, to the prejudice of either
party, whether exceptions were tak"n to the action of the court at the time. or not. FmT v.
Fuller, 8 Id., 347.
The supreme court will not interfere with the
exercise of discretion by the court below in granting a new trial unless it is made to apper.r that
such discretion has bPen abused to the injury of
the appellant. Caffrey v. Groome, 10 Id., MS.
'l'he finding of the court below as to alleged
misconduct of the jury in arriving at their verdict, under conflicting affidavits will not be disturbed in the appellate court unless clearly
wrong. Todd v. Branner, 30 Id., 439.
The mere fact that one of the jurors in the
case. in pursuance of a previous invitation, took
dinner and supper with one of the attorneys of
the successful party, during the progre~s of the
trial, will not vitmte the verdict. Koester v.
The city of Ottumwa, 34 Id., 41.
The misconduct of a juror in holding a conversation with an attorney respecting the law of the
case after the ronclnsion of the arguments of
counsel, was held sufficient ground for granting
a new trial. Oleson v . .lfeader, 40 Id., 662. And
that the attorney applying for a new trial in such
case, knew of the misconduct of the juror before
the rPnclition of the verdict and remained silent
will not be held to be negligence unless it be
made to appear that after that time the prejudice might have befm avoided. I d.
None of the provisions of section 2837, can be
so construed as to authorize a new trial on account of the destruction or loss, after trial and
judgment in the court below, of the written evidence upon which the case had been tried, or for
the loss of any other part of the record. Loomis
v. McKenzie, 48 Id., 416, 419.
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2. Misconduct of jury or prevailing party!
3. Accident or surprise, which ordinary prudence could not have
guarded against;•
4. Excessive damages, appearing to have been given under the
influence of passion or of prejudice;t
5. Error in the assessment of the amount o£ recovery, whether too
r A verdict which is against the instructions of
the court should be set a&ide and a new trial
granted, even when the Jaw was erroneously
given to the jury. Caffrey v. Groome, 10 Iowa,
548; Savery v. Busick, 11 Id., 487; Jewett d!:
Root v. Smart et ol., Id., 505; Taylor v. Cook,
14 Id., 501; Farley, No,rris tf· Co. v. Budd, ld.,
289; Porter t•. Thomfson, 22 ld., 391.
·where a new tria has been granted on the
ground that the jury disregarded the instructions, the supreme court will not review the in~tructions, but affirm the ruling of the court.
Porte1· v. Thomps011, 22 Id., 391.
Where the jury in arriving at their verdict, in
pursuance of an agreement among them~elves,
each mark down the amount he is willing to return, and the sum o.f the amounts divided by
twelve produced a quotient which they returned
as their verdict, it is misconduct on their part
and the verdict. will be set aside . .ilianixv. Maloney, 7 Iowa, 81; Dmton v. Lewis, 15 Id., 301;
Scanlan v. Porter, 7 Id., 482; Ruble v. McDonald, Id., 90; Barton v. Holmes, 16 Id., 2i>2; Hendrickson v. Kin,qsbury, 21 Id., 379.
But where the jurors, without any previous
agreement to be bound by the result, each mark
down the amount he is willing to find and the
aggregate of these sums divided by twelve and
the quotient is then agreed upon and returned
as the verdict, the verdict will not be held to be
improperly found. Barton v. Holmes, 16 Id.,

219; Shepherd t•. Brenton, ld., 84; Jack v.Naber, Id., 4.50; Jioffit v. Rogers, Id., 453; Barton
v. Holmes, 16 ld., ll52; Dunlat'e.lf 11. TVatso11, ;38
Id., 39.8; Bingham v. Foster, 37 ld., 339.
' A mistake made by a third person in selecting a paper to be used as documentary evidence
in the tnal of an action to recover lands, when
not discovered in time to correct the mistake bRfore the conclusion of the trial, may be good
cause for a new trial. Floyd et al. v. Hamilton,
10 Jowa, 552.
To entitle a party to a new trial, on the ground
of surprise, he must show that he is prejudiCed
by the judgment rendered on the former trial,
that he was prevented by reason of such accident
or surprise from properly defending- that action,
and that he has material evidence which he
could not,, by the exercise of reasonable diligence
have discovered and produced on the trial. Richards v. Nuckollg, 19 Id., 555.
A new trial will not be granted on the ground
of surprise of the unsuccessful party, when his
want of preparation was the result of his own
negligence. Keys v. Fra11cis, 28 I d., 321; Duulare1f v. TVatson, 38 Id., 398.
The proper relief for a party surprised by the
disclosure of evidence on the trial, is in an· application for a continuance, and if he fJ.ils to
make such application, a new trial will not be
granted on the ground of surprise. ld.

25~.

'When the jury, in the light of all the facts,
has returned a verdict estimating the damages
sustained by a personal injury, which the court
below has refused to set aside, the supreme
court will not interfere unless in case of a manifest abuse of discretion. Brown v. Jefferson
County, 16 Iowa, 339; Br·ockman v. Berryhill,
Id., 118; Row~ll v. Williams, 29 ld., 210.
Exemplary damages can be properly awarded
only in cases in which the evidenre shows, malice, fraud, gross negligence, or oppression.
Williamson t•, The Westem Stage Co., 20 ld.,
171; Collins v. Council Bluffs, 3;) ld., 432;
same case, 32 Id., 323.
A verdict of five hundred dollars in an action
for malicious prosecution is not so great as to
warrant the court in setting it aside as excessive.
Paukett t•. Lit•ermore, 5 Id., 277.
A verdict for damages for a personal injury
sustained by reason of the negligence of a common carrier, will not be disturbed by the appellate court on the ground that it is excessive
unless it is manifestly and clearly so. Russ v.
Steamboat War Eagle, 14 ld., .'!63; Huntingdon v. Howe, 15 ld., 606.

The affidavits of jurors may be received by the
court to show that a verdict was ascertained in
an improper manner, and also to show upon
what grounds the venlict was rendered. .il-Ianix
v. Maloney, 7 I d., 81: Butt v. Tuthill, 10 I d.,
585; 8tewart v. The B. d!: 1'I. R. R. Co., 11 ld.,
62.
The affidavit of jurors may be received for the
purpose of avoiding their verdict by showing
any matter occuring at the trial or in the jury
room which does not necessarily inhere in the
verdict itself, as misconduct of jurors or a party
or the attorney of one of the parties, that the
verdict was determined by lot or by a game of
chance or other artifice or improper manner,
but they are not admissible to show any matter
which necess:.rily inheres in the verdict, as that
a juror did not assent to it, that he misunderctood the instructions or charge of the court, the
testimony, or the pleadings in the case, that he
was unduly influenced by his fellow jurors, or
mistaken in his calculations or judgment, or
other matters resting alone in the breast of the
juror. Wri,qht v. The Ills. d!: Miss. Tel. Co.,
20 Id., 195; Davenp01·t v. Cummings, 15 Id.,
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large or too small, where the action is upon a contract or for the injury
or detention of property;u
~
6. 'rhat th; verdict, report, or decision, is not sustained by sufficient
evidence, or is contrary to law;v
7. Newly discovered evidence material for the party applying,
which he could not with reasonable diligence have discovered and produced at the trial;w
• A judgmi'nt in the court below, claimed to
be excessive, will not be reviewed m the appPllate court until after a motion to correct the
judgment has been made and overrule<! in the
court below. Dickey 1•. Harmon, 26 Iowa, 501.
Where the judgment is excessive, the supreme
court may, on the filing of a remittitur, render
judgment for the amount actually due. Anderson v. !Ierr &·Lacy, 10 Id .. 2a6.
Where the verdict or judgment is for a larger
amount than is claimed in the petitwn, it is
erronrous. Stadler Bros. t:f: Co. v. Parmelee t:f:
Watts, 10 Id., 23.
v The verdict of a jury will not be disturbed
by the appellate court on the ground that it is
not ~nstained by the testimony, unless it is so
manuestly against the we1ght of evidence as to
show it to have been the result of passion or
prejudice. Koester v. The City of Ottumwa,
:34 Iowa, 41. 'l'o the same effect are the following cases: Fawcett v. JVoods, 5 Tel., 400; McKay
v. Thorin,qton, 15 Id., 2.5; Russ v. War Eayle,
14 Jd., 36:3; Shepherd v. BNnton, 15 Id., 84;
1Vise 1•. Cassad.tf, Id., 607; Heenan v. M.S. M.
Ins. Co., 12 Id., 126; Jones v. Jones, 19 Id.,
2:~6; Crabtree v. Messersmith, Id., 179; BelamiJ
v. Doud, 11 Id., 285; Harper v. ,,[ojJit, Id., 521;
Morrison v. .bfyet·s t:f: Farner, Id., 5!38; Gamble t•. Ackley, 12 [d., 27; Pilmer v. The Bt·anch
S. B., at Des .Moines, 19 Id., 112; State v. Funk,
17 Id ., 365; Miller v. Boone, 19 I d., 571; Fl·eeman v. Rich, lid., 1!35; SchumHker 1•. Gelpecke,
11 Id., 84; Martin v. Orndorff, 20 Id., 217;
Pie1·ce v. Walker, 2H Id., 424; Ayers v. The
Ha~·tford Ius. Co., 21 Id., 19!3; Peck v.llenilershott, 14 Id., 40; Barl~n· v. Brown, 15 Id., 70;
Goldsmith t'. Boersch, 28 Id., 351; Worthiuyton
t•. (){den, 31 Id., 419.
Where the evidence is conflicting, and the court
below has overruiE'd a motion for a new trial
based upon the ground that the verdict is against
t,he evidence, the supreme court will not interfere. Hall v. Iluntn·, 4 Id., 4::)9; Gm·dou "·
Pitt,:~ I d., 385; BrockmHn "· Ben·yhill, 16 hi.,
18:l; Pil111er t•. The Branch of S. B. at Des
Moines, 19 I d., 112; Donald~;on t•. The Jf. t.C· Jf.
H. Co., 18 ld., 280; Jones t•. Joue.i, 19 l<l., 2:36;
Eason "· JVebster, 20 It!., 591; Reeus t•. Reeres,
ILl., 1'J97; McCabe "· Knapp et al., 2:! ld., 308·
Garland 1'. JVholeham, 26 Id., 18T,; Hull rt co:
v. Ale.xauder, ld., 569; Smith&· Co. 1·. JlcLean,
~4 IJ., 822; Smith ''· Williams, 2:3 ld., 28;
Crawford v. 1Vo({, Carpeuter d'· Co., 29 hi.,
.')67; St111·k t•. ll'o/,/e t:f: IJI'O., 24 Id., 71; Snijder
~: Eldl'idge, ;31 !d .. 129; Sn/lder v. Neilson,' Id.,
:.:::>.~; BHtes t'. Bates, 27 Id., 110; Todd t•. Bmnun·, 30 ld., 4v9; Lester &- Bro. t•. Salh1ck, 31

Id., 477; .McNorton v. Aker,q, 24 ld., :369;
CallHnan v. Shaw, Id., 441; Schrimper v
Heilman, ld., 5\l5; Spet·man v. Western ::JtayiJ
Co., Id., 515; Ellwood et al. v. Wilson, 21 Id.,
52!3; Saunders v. Clark, 32 Id., 275.
'!'he rule acted upon by the supreme court,
that it will not interfere where the court below
has overruled a. motion for a new trial, grounded
upon the insufficiency of the evidence, does not
apply to the district and circmt courts. These
courts should independently exercise their power
in this respect, without restraint from the rule
which governs appellate tribunals, and, taking
care not to invade the legitimate province of the
jury, grant new trials whenever they believe
substantial justice has not been done between
the parties. Dewey v. The C. t:f: N. W. R'y
Co., iH I d., 373.
'!'he sufficiency of evidence to sustain a finding
and judgment, discussed and determined in 'l'he
County of Keokuk v. Alexander, 21 Id., 377;
Andet·son v. Simpson, Id., 399.
'!'he supreme court will not interfere with an
order of the court below granting a new trial, on
the ground that the VPrdict is not sustained b,Y
the evirlence, unless there is a clear and mamfest preponderance in support of the verdict. A
stronger case must be made to authorize a
reversal in such case than where a new trial is
retu~ed. Shepard v. B1·enton, 15 ld., 84; Ruble
v. JfcDonald, 7 Id., 90; Newell v. Sanford, 10
ld., :396; Bm·linqton Gas Liyht Co. v. Thomas
cf: Co., 21 Id., 3:l5; Ackley v. Bet·key, 22 Id.,
226; Jenkins v. The C. t:f: N. W. R'.lf Co., 3~
Jd., 97; Robet·ts t:f: Bro. v. Jones, 30 Id., 52!i;
White v. Poorman, 24 Id., 108; 'l'eyler &· Co.
v. Jones, 3:~ Id., 2M; Robinson "· Bacon t:f:
Strohm, 24 Id., 409; Sandn·s 1•. Cla1·k. 2:l ld.,
27!'J; GmntiiJ t•. Bmzell, 34 Id., 100; White v.
Poorman, 2i ld., 108.
The supreme court will not disturb the action
of the court below in overruling a motion tor a
new trial based upon allegPtl in~ufiiciency of
evi<lence, unless the record purports to contain
all the eviLlence. LPa v. HoHri8, 22 Id., 408;
Riudskojf Bros. lC· Co. 1'. L!fman, 16 ld., ~6U;
State v. Lyou, 10 hi., :J40; State v. llod·e11berry,
11 hl., 269; WHlker v. Plumel', 41 Jd .. 698.
"' A new trial will not be granted on the grnund
of ':lewly discovered evidPnce, unless the party
askmg 1t shall ~how to the court that he lm.~
Lt•en dihgent in his efforts to obtain the evi<l~nce
prior to the trial. Fisher ''· Pmtt, 9 Iowa 59·
Al,qer v. Jln·rit 16 I<l., 121; Richm·d.• ,.. S;trk:
olls, 19 hl., r,r,.s; Jlathn· 1'. Butler Counllf, ;3:}
]d., 2~>0; Dunfflrf.IJ 1'. W £!/8on, :38 !d., :J98. ·
:\!ere uelief that new evlllence may Le ol.>tain-
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8. Error of law occurring at the trial, excepted to by the party
making the application."'
~d, does constitute knowledge of such evidence
within the meaning of the statute, making
newly discovered evidence ground for a new
trial. Al,qe1· v. llferritt, 16 Id., 121.,
A new trial will not be granted on the ground
of newly discovered evidence, when such evi<if'nce is merely cumulative in its character.
Keyes v. Franci.•, 28 Id., 321; llfanix 1•. Maloney, 7 I d., 81; Sturgeon v. Herron, 14ld., 160;
Wilhelmi v. Thorin.qton, Id., 507; McDaniels v.
Van Fosen, 11 ld., 193; Stineman v. Beath, 36
Id .. 73; Shepherd v. Brenton, 15 Id., 84; Alger
v. Merritt, 16 Id., 121.
But while a new trial will not be granted on
the ground of newly discovered evidence which
i8 merely cumulative, it may be thought in some
reRpects cumulative, if it has, in any degree, an
independent and distinct bearing on thP. issue.
Stineman 1'. Beath, 3ti Id., 73.
In an application for a new trial upon this
ground, the pPtition need not set out the evi• dence introduced on the trial. It need only show
the facts upon which the new trial is asked, the
~ame as in other cases, and the issues thPreon
are to be tried as in ordinary proceedings. Id.
It is not required that the highest degree of
«liligence in endeavors to procure testimony
shall be shown; reasonable diligence is all that
i8 reqmred. I d.
A new trial will not be granted for newly dis•· overed evidence where such evidence tends only
to contradict, or impeach, the evidence of a witneRs who testified on the trial. Pelamourges v.
Clarke. 9 Jd., 1.
Admissions made by a party after the trial of
the cause. and coming within the rule of newly
discovered evidence for the other side, affords
sufficient ground for a new tnal. Jlosk·ius v.
l/attenback et al., 14 Id.. 314; Al,qer v. llle1·ritt,
16 1<.1., 121.
A new trial will not. be granted on the ground
of newly discovered evidence, unless it be shown
that the applic<Lnt has used due diligence to obtain, or could not by the exercise of such diligence have obtained the evidence on tlw formPr
tri;t\. Kilbum 1•. 1llulle1·, 22 lei., 498; Ricluu·ds
''· Nuckolls, 19 Id., 55.i; Fishel'~·. PrMI, 9 !d.,
•>9; Hesse!' v. Domn, 40 I d., 468; Sulle!f1'. Ruhl,
:·Jo I d., 470; Hoppe1· r•. Jioore <C· Co., 42 hl., 56:3.
A general allegation of diligence is insufficient. The party must show what he ditl before
the tri,tl to obtain the evirlcncr in or<lcr that the
court may judge whether diligenre has bern
u~ed. Crwson r. Cross, 14 ltl., 46:3, DmTauce
1·. Preston, 18 Id., :39li.
'Vlwn the witness relied on for the newly discovered te,timony was subpcenaed and in court
on the trial of the cause, it will require a very
strong ~howing to justify the granting of a new
trial on this ground. Darrance 1'. l'J·e.,tou, 18
hl., :)96.
What constitutes diligPnce will depPnd upon
tht• circnmsbtncPs of each case. lluppel' t',
.lluore, 42 ld., 36:3.

The application for a new trial on the ground
of newly discovered evidence must show meritorious grounds. lllani.x: v. lllaloney, 7 ld., 81;
Alge1· 1'. lllerritt, 16 Id., 121; McLain v. Lawson, 25 Id., 277.
An application for a new trial on the ground
of newly discovered evidence, should he ar.~om
panied with the affidavit of the newly discovered witness, where it can be procured, in which
should be stated the facts to be shown by his
testimony, in order that the court may judge
whether the new facts are so material as to influence the verdict and produce a different result
on a second trial. Jlfuaixv.lllaloney, 7 Id., 81;
llfcLain v. Lawson, 25 ld., 277; lllclllanus t•.
Finn, 4 Id., 283.
In an application for a new trial the affidavit
of the attorney of the party that certain evidence has been discoverPd since the trial is not
sufficient ground for granting the application,
when it is not shown that the party himself
may not have known of its existence at that
time. Roziene v. Wolf, 4:~ l<l., 393.
If objections to the sufficiency of newly discovered evidence. and to the affidavits embodying
the same are not presented in the court below
on the hearing of the application for a new trial
they will not be regarded in the appellate court.
Dan·m1ce v. Preston, 18 ld., 396.
x A new trial was refused on appeal by the
supreme court on the ground that a receipt admitted in evidence was not stamped, as required
by the revenue laws-it appearing that the receipt was merely cumulative. Hatfield v. Lockwood, 18 Jd., 296.
'Vhen the refusal to give an instruction asked
may have been based upon the ground that It
was not pertinent to any evidence before the
court and jury, and the evidence is not conhtinecl in the record, the appellate court will not
order a new trial. JVilco.x: r.llfcCune, 21 I d., 294.
The judgment below will not be reversed for
an error in admitting evidence on the trial helow when the record shows that, subsequently
competent evidence was admitted establishing
the same f\tct. 1'he City of Des .lfoines v. Cassad!f, ld., 570 .
The action of the court below, in overruling a
motion for a new trial, based upon the ground
that the verdict is against the evidence and in
disregard of the in,;tructions of the court, will
not he disturbed, wlwn such instructions are erroneous, and ~uhstantml justice htiS been done
uetween the parbes Ly the venlict. Allison <C·
Crane r. King, 2;', ltl., 56.
The fact that a witness who gave material testimony in bPhalf of the party calling him, was
not sworn, tloes not en IItle the atl\'!•rse party as
a matter of right to a new trial, when it is not
shown but that he or his attorney knew of the
omi sion bel'ore the vPnlict was·returned. Riley
t•. Jlonohan, 26 hi., 507.
Whether a party is entitll'd to a new trial upon
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SEc. 2838. The application must be made at the term and within
three days after the verdict, report or decision is rendered, except for
the cause of newly discovered evidence; must be by motion upon
written grounds, and if for the causes enumerated in subdivisions two,
three and seven of the preceding section, mny be sustained and controverted by affidavits.Y
SEc. 2839. A new trial shall not be granted un account of the
smallness of damages in an action for an injury to the person or reputation, where the damages equal the actual pecuniary injury sustained.
SEc. 2840. The costs of all new trials shall either abide the event
of the suit or be paid by the party to whom such new trial is granted,
according to the order of the court to be made at the time of granting
such new trial.
the grounds shown, is a matter of law purely
and not of discretion, and the action of the
court below will be reviewed on appeal with the
same freedom and upon like principles as upon
any other qneRtion of law. Riley v. ~fonohun,
Stewurt v. Ewbank, 3 I d., 191; Ruble v. McDonald. 7 ld., 90; Shepherd v. Brenton, 15 Id., 84.
The court below may properly refuse to grant
a new trial on the ground that one of the jurors
sat in a previous tnal of the same case, when it
is not shown that the attorneys of the applicant
as well as the applicant himself were ignorant
of the tiwt until after the return of the verdict
and discharge of the jury, and especially where
it does not appear that any inquiries were made
of the juror before he was sworn, and the record
entry states •· that both parties consented to the
jury." Hurfert v. Weines, 27 Id., 134.
The rejection of evidence which has in substance alreadibeen given to the jury in a prior
stage of the proceedmgs or is afterward admitted does not constitute sufficient ground for reversing a case by the appellate court. Smith v.
Howm·d, 28 Id., ,)1; Mitchell v. The Home Ins.
Co., 32 Id., 421; Brayley v. Ross, 33 Id .. 505.
The action of the court below in refusing a
new trial, on the ground that the verdict is
against the evidence, will not be disturbed where
several trials resulting in the same verdict have
be.eu had, except in an exceedingly strong case
of abuse of judgment on the part of the jury,
and of discretion on the part of the court in refusing aaother trial. Bur. Gas L. Co. v. Greene,
1'homas d!- Co., Id., 289.
Where an erroneous instruction was, by mistake handed by the court to the jury and by
them taken to their room, and there was no
showing that they did not read and consiuer it,
a new trial was ordered. Cal'lin v. The C. R.
1. d!- P.R. Co., 31 ld.,370.
An error in an instruction which is fully cured
by a subsequent one furnishes no ground for a
new tnal. Jfaxwell d!- Downs v. Gibbs, 32 Id.,
32.

So also the refusal of an instruction, though
abstractly correct, but. not applicable to the facts
disclosed in the evidence, could work no preJucllce to the party comrLLining afford~ no ground
lor granting anew tria. Messer v. Reginnitte1·,
Id., ;312.
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It is not a sufficient reason for setting aside
the verdict of a Jury, and ordering a new trial,
that some or of all the jurors, supposed that
their verdict. if for the defend.mt, would not be
a bar to a subsequent action by the plaintiff for
the same cause of action. lofinte1· v. llite, 4
Id., 583.
If the court below in ruling on a motion for
a new trial, mistakes or misapplies a leguJ
proposition it will be reviewed by the supreme
court with the same freedom as if made at any
other stage of the trial. Sh•pherd v. B1·enton,
15 Id., 84.
-rAn application for a new trial upon grounds
other than for newly discovered evidence, filed
within three days as prescribed by the statute,
may be amended, by leave of court, at any time
during the term, the amendment being germain
to the grounds set out in the original motion.
Snowden d!- Co. v. Crai,q, 20 [owa, 477.
The grounds relied upon as the basis of a new
trial must be set out m the motion therefor, or
they will not be considered; and affidavits will
not be received in support of the same unless
thus stated. Beal v. Stone, 22, ld., 447.
A motion for a new trial, based upon the
ground that the verdict is against the evidence
and instruction. should embody the instructions
and all the evidence. I d.
'Vhere it appears from the record in a case
that a motion for a new trial was not made
within three days from the rendition of the verdict, the recitals of the record on ap{>eHl are conclusive. If the record is erroneous 1t should be
<'Orrected in the court below by proper proceedings. Stiles rt Winter v. The Estate of Botkin,
deceased, 30 ld., 60.
Where a motion for a new trial on any other
ground than newly discovered evidence is not
filed within thtee days after the verdict or decision, it should be overruled. Boardman v. Beclcwith, 18 ld., 292; Clinton National Bank v.
Graves, 48 Id., 228, 230.
In the case of newly discovered evidence if by
the use of reasonable diligence a party is unable
to make the discovery, prepare and present hi~
application for a new trial on that ground within
three days or at the same term of the court, he
may mu.ke the application afterwards. Alger v.
Jllerritt, 16 Id., 121.
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SEc. 2841. The court may determine not to grant a new trial,
unless certain terms or conditions named by the court shall be agreed
to by the opposite party; in the event of his agreement to which, the
terms or conditions named shall be entered on the record, and no new
trial shall be granted 1£ the partv refuse to agree to .the terms or conditions upon which a new trial shall be awarded.'
SEc. 2842. Upon any motion for a new trial in arrest of judgment,
or for judgment, notwithstanding the verdict, by reason of the nonaverment of some material fact, the party whose ple~ding is thus
alleged defective may, if the court deem it necessary, file a statement
of the omitted fact which, if true, would remedy the alleged defects,
and such statements shall be filed before the hearing of the motion
and shall suspend the same. If the facts thus stated would not, if
proved, defeat the object of the motion, it shall be granted. If such
new averments would, if proved, defeat the object of the motion and
be not admitted, they must be denied or confessed, and avoided by the
opposite party within such time as the court shall direct unless the
same are denied by legal operation, and in such case the law of pleading and of procedure applicable to actions and pleadings of that kind
shall obtain, except that the party stating the new fact shall he held
the plaintiff therein, and the statement and response shall not need to
he verified.a
SEc. 2843. If the facts thus stated he admitted or found to he true,
the party stating the same shall he entitled to such judgment as he
would have been entitled to if such facts had been stated in the original pleading and admitted as proved on the trial, together with the
costs of and occasioned by the new pleading and the proceedings
therein; but if the fact be found untrue, the opposite party shall be
entitled to his costs of and occasioned by the new pleading and the
proceedings therein, in addition to any other costs to which he may
be entitled.b
DISMISSAL OF ACTION.

When done
Without preju•
dice.
R. § 3127.

SEc. 2844. An action may be dismissed, and such dismissal shall
be without prejudice to a future action:
1. By the plaintiff, before the final submission of the case to the
jury, or to the court when the trial is by the court;
2. By the court, when the plaintiff fails to appear when the case is
called for trial;
3. By the court, for want of necessary parties, when not made
according to the requirement of the court;
4. By the court, on the application of some of the defendants
when there are others whom the plaintiff fails to prosecute with diligence;

• The court may impose conditions upon the
successful party to avoid granting a new trial in
actions upon either contracts or torts. Brock·
man v. Ben·11hill, 16 Iowa, 183; Dawson v.
JVisner, 11 Id., 6.
• The "practice is quite common to allow
amendments after verdict and before judgment,
for the purpose of conforming the pleadings to
the proof. That such amendments are contem·

plated by the code is very clear." Per SEECh. J., in O'Connell v. Cotter, 44 Iowa,
48, 50.
b A motion in arrest of judgment may be made
for a miRjoinder of parties, and on such motion
the plaintiff may dismiss as to all those not
properly joined and take judgment against
those who are jointly liable. Cogswell v. Mut·phy et al., 46 lowa, 44.
VERS,
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5. By the court, for disobedience by the party of an order concerning the pleadings or any proceeding in the action. 0
SEc. 2845. In all other cases upon the trial of the action, the
decision must be upon the merits.
·
SEc. 2846. In. any case, when a counter claim has been filed, the
defendant shall have the right of proceeding to the trial of his claim,
although the plaintiff may have dismissed his action or failed to appear.d
SEc: 2847. The defendant may, also, at any time before the final
submission of the cause to the jury, or to the court when the trial is
by the court, dismiss his counter claim without prejudice.
SEc. 2848. Any party to any claim may dismiss the same in vacation, and the clerk shall make the proper entry of dismissal on the
record, and, if the costs are not paid, may enter judgment against such
party therefor in favor of the party entitled thereto, and issue execution therefor at the order of such party. The party so dismissing
shall be liable for no costs made by the other .party after notice to
him of such dismissal.
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JUDGMENT.

SEc. 2849. Every final adjudication of the rights of the parties in
an action, is a judgment; and such adjudication may consist of many
judgments, one of which judgments may determine for the plaintiff' or
defendant on the claim of either as an entirety; or when a claim consists of several parts or items, such judgment may be for either of
them on any specific part or item of such aggregate claim, and against
him on the other part thereof; or a judgment may, in either of these
ways, determine on the claims of co-parties on the same side against
each other.•
• The plaintiff cannot dismiss his action after
the case has been fully submitted to the court or
jury. Ila!JS v. Tut'lter, 23 Iowa, 214; Mansfield v. Wilkerson, 26 ld., 482.
The plaintiff may, in an action appealed from
a justice of the peace, in the circuit court, dismiss
his action without prejudice at any time lJefore
final submission, the same as if the action had
been originally brought in that court. Ilart'is
v. Laird, 25 Id., 143.
The plaintiff' may dismiss his action after he
has failed to answer interrogatories filed by the
defendant with his answer, and after the filing
of the affidavit provided for in section 2699 of'
the code, and against the objection of the defendant. Perry v. llei,qhton, 26 Id., 451.
The plaintiff may, before the action is finally
submitted, dismiss his action as to one of several
ca1,1ses upon which it is founded. Ballinger v.
Davis, 29 Id., 512.
A plaintiff may dismiss his action after the
case has been finally submitted to a referee and
before h'! has filed his report therein. Belzot· v.
Lo,qan et al., 32 Id., 322.
A case ia not finally submitted to a jury within
t~e meaning of this section until they have been
du·ected to proceed to the consideration of their
v~rdict, and it may be .dismissed without prPju·
d1ce after the completiOn of the charge of the
court. Harris v. Beam, 46 Id., 118.
· In a suit in equity in the circuit court of the

Every final adjudication Is.
R. § 3121.

United States, the defendant answered to the
merits without interposing any technical objections; the plaintiff's attorneys having withdrawn
their appearance the court dismissed the bill,
reciting in the decree that the cause had been
subrnittPd upon the '·pleadings and proofs."
Ileld, that the decree was a bar to an action
upon the same cause of action in the state court,
upon the ground that the record showed a submission and determination of the case on the
merits. Scully v. The C. B. & Q. R. Co., ld.,
528.
'Where a counter claim is embraced in the
issue when the cause is finally submitted and
judgment is rendered on the issue, the plaintiff
1s entitled to immunity from any further action
thereon. Gunsaulus v. CadiiJallader, 48 ld.,

48.

4 Where on plaintiff's motion an action of replevin is dismissed, and is again reinstated on
defendant's motion, for the assessment of damages, the plaintiff is treated as a party in default and cannot demand a jury. Wilkins v.
'l'reynor, 14 Iowa, 391.
• Under the statate a judgment is a final adjudication of the rights of the parties in an action. Per BALDWIN, Ch. J., in Beall v. West,
13 Iowa, 61, 65, and per MILLER, J. in TVagner
v. Tice, 36 ld., 599, 602.
A final decree in equity is a "judgment "
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SEc. 2850: Any party who succeeds in part of his cause, or in part
of his causes, and fails as to part, may have the entry in such case express judgment for him for such part as he succeeds upon, and against
·
.
him on the other part.r
SEc. 2851. 'Where matter in abatement is plead in connection with
other matter not such, the finding of the jury or court must distinguish between matter in abatement and matter in bar, 'and the judgment must, if it is rendered on the matter in abatement, and not on
the merits, so declare.g
SEc. 2852. Where any other than a general execution of the ·common form is required, the party must state in his pleading the facts
entitling him thereto, and the judgment may be entered in accordance
with the finding of the court or jury thereon.
SEc. 2853. In an action by several plaintiffs, or against several defendants, the court may, in its discretion, render judgment for or
against one or more of them whenever a several judgment is proper,
leaving the action to proceed as to the others.
SEc. 2854. Though all the defendants have been served with notice, judgment may be rendered against any of them severally, where
the plaintiff would be entitled to judgments against such defendants
if the action had been against such alone.
SEC. 2855. The relief granted to the plaintiff, if there be no answer, cannot exceed that which he shall have demanded in his petition.
But, in any other case, the court may grant him any relief consi~tent
with the case made by the petition and embraced within the issue.h

within the meaning- of this section of the code.
TV agne1· v. Tice. 3G !d., 599, 602.
The allowance of a claim filed, in the county
court, against an estate and ordering the payment there, was held, not to constitute a judgment within section 2740 of the revision, limiting actiOns on judgments of courts not of
record, to ten years. Smith, ll!w·phy &- Co. v.
Shawhan, Adm's, 37 Id., 533.
In a criminal case an intermediate order or
decis10n on a demurrer, held, not to ue a final
judgment, from wluch an appeal can be taken
to the supreme court. The State v. Swearen.qeu,
48 ld., 336. Overruling 1'he State t'. Bmndt,
41 Id., 593.
1 Under this section it i's competent for the
supreme court, in reversing a case, to order that
the new trial shall extend only to the defendant's cross-action, in connection with which the
error occurred, and that the judgment establishing the plaintiff's claim remain undisturbed.
JlcAfferf!J !'. Hale, l!4 Iowa, 355.
In the case of tenents in common any one
may bring a separate action respecting his interest in lands, or they may all Join in one action and the court may render judgment for or
against one or more of them. Peters v. Jones,
35 Id., 512, 520.
g When a defect of parties is apparent on the
face of the petition it may be taken advantage
of by demurrer; when not thus apparent it

must be pleaded in the answer. 'When thus
pleaded it is a matter of fact for the considera·
tion of the jury, and cannot he decided by the
court on motion based upon part of the evidence.
Enders v. Beck, 18 lowa, 86.
The pendency of a garnishment proceeding
against the maker of a promissory note, cannot
be pleaded in bar to an action on the note by an
assignee thereof who received it after maturity
and after garnishment of the maker. But such
garnishment may be pleaded in abatement; and
the issue thereon should be submitted to the jury
that their verdict and the judg-ment may be distinguished from those upon the matter pleaded
in bar. Clise v. Freeborue, 27 Id., 280.
h ·where an answer is filed. the pl;Lintiff is not
limited to the relief asked in h;s petition, but
may have "any relief consistent with the case
made by the petition and embraced within the
issue. IV ilson 1), 11Iiller, et al., 16 Iowa, 111,
115.
Where the original notice statetl plaintiff's
claim to be a sum of money due on a note and
the foreclosure of a mortgage, but the petition,
which described the mortgage, failed to ask a
foreclosure thereof, held, that a judgment of
foreclosure, rendered in the case, was not void,
but voidable only, and might be set aside on
motion, but that the judgment for the money
due on the note should stand. 11IcConnell v.
Cottir et al., 44 I d .. 48.
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SEc. 2856. I£ only part of the claim is controverted by the plead- Whf'n part controvetted..
ing, judgment may at any time be rendered for the part not contro- H.
§ 3135.
·
verted.1
Judgment
SEc. 2857. When a trial by jury has been had, judgment must be verdict. on
entered by the clerk in conformity with the verdict, unless it is special H. § 3136.
or the court orders the case to be reserved for future argument or consideration.
SEc. 2858. When the verdict is special, or when there has been a When verdict
special finding on particular questions of fact or issues, or when the isn. special.
§ 3137.
court has ordered the case to be reserved, it shall order what judgment
shall be entered.
SEc. 2859. When, by the statements of the pleadings, one party is Judgm•nt not.
entitled by law to judgment in his favor, judgment shall be so ren- withstanding
verdirt.
dered by the court, though a verdict has been found against such party. H. § 3138.
unless the other party proceed as provided in section two thousand
eight hundred and forty-two of this chapter)
SEc. 2860. If a counter claim, proved, exceed the plaintiff's claim Judgment for
excess of coun.
so established, judgment for the defendant must be given for the ex- ter
claim ..
cess; or, if it appears that the defendant is entitled to any other affirm- H. § 3139.
ative relief, judgment must then be given therefor.
SEc. 2861. Any judgment in a case pending other than for divorce Judgment by
which may be agreed upon between the parties interested therein, may agreement.
H. § 3143.
at any time, be entered and if not done in open court, the judgment
agreed to shall be in writing, signed and filed with the clerk, who Rhall
thereupon enter the same accordingly, and execution thereon may issue
forthwith unleRs therein otherwise agreed upon between the parties.
SEc. 2862. In all actions where the plaintiff recovers a sum of No distinction
between debt
money, the amount to which he is entitled may be awarded him by the and
damages.
judgment generally, without any distinction being therein made as to R. § 3144.
whether such sum is recovered by way of debt or damages.
SEc. 2863. The provisions of this chapter relative to juries, are in- Provisions as
juries to
tended to be applied to the court when acting as a jury on the trial of to
govern court.
a cause so far as they are applicable and not incompatible with other R. ~ 3145.
provisions herein contained.
CLERK.

SEc. 2864. All J"udgments and orders must be entered on the record orders
Judgmc·nts and
entered
of the court and must specify clearly the relief granted, or order made or record.
in the action.
n. i 314o.
1 A party is not entitled. on motion before trial,
to judgment for part of his claim, under this section, unless such part is clearly not controverted.
J(in.q v. IIowell, 28 Iowa, 65.
ln an action against a partnership, one partnPr filed an answer admitting a part of plaintiff's claim and denying the remainder, after
which a motion for a continuance was made on
the ground that the partner not answering was
in the miiltary service of the United States· held
that a continuance as to one partner oper~ted a~
a continuance as to both, and that judgment
could not be rendered for the amount admitted
to be due. Butler et al. v. McCall d'> Sypher,
15 ld., 4JO. 'Nmmrr, J. dissenting.
'Vhere a petition consists of several counts,

stating difi'erent causes of action, and t.o some of
the counts there is no answer or other pleading
interposed, judgment may properly be rt>ndered
thereon. Musser v. Crum, 48 Id., 52, 53.
J Where the defendant has pleaded a tender,
thereby admitting a certain sum to be due the
plaintiff, and the jury returned a general verdict
for the defendant, it was held, that the court
was authorized·under this section to render judgment for plaintiff for the sum tendered by defendant. Sheriff v. Hull, 37 Iowa, 174.
When the all~gati~n~ of a pleading are not
answered or demed, It IS the duty of the court
to render judgml'nt in accordance with the admissions of the pleadings. The Singer Mf. Co.
v. Billings et al., 39 ld., 347.
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SEc. 2865. Where a judgment is set a'lide or satisfied by execution
or otherwise, the clerk shall at once enter a memorandum thereof on
the column left for that purpose in the judgment docket.k
SEc. 2866. In cases where the title to-landis involved and expressly
settled or determined, the clerk shall make a complete record o£ the
whole cause and enter it in the proper book. But in no other case
need a complete entry be made except at the request o£ a party who
will pay the expense of such record.
DISCHARGE OF JUDGMENT.

May be done on
motion.
R. § 3146.

Fraudulent asSignment of.
R. § 3147.

SEc. 2867. A defendant against whom a judgment has been rendered, or any person interested therein, having some good matter o£
discharge which has arisen since the judgment, may, upon motion, in
a summary way, have the same discharged either in whole or in part,
according to the circumstances.1
SEc. 2868. The court shall have power, on motion, to inquire into
the £acts attending or connected with the assignment o£ a judgment,
or the entry o£ the same for the use o£ any party, and to strike out
such use, or to declare such assignment void either in whole or in part.
whenever such assignment or use shall be determined to be inequitable or fraudulent, or in bad faith.
DEFAULT.

When made
and entered.
R. § 3148.

Notice.
R. § 3149.

SEc. 2869. I£ a party fail to file or amend his pleading by the time
prescribed by the rules of pleading, or, in the absence o£ rules, by the
time fixed by the court; or if, having plead, his answer or reply on
motion or demurrer is held insufficient or is struck out, and he £ail to
amend or to answer or reply further as required by the rules o£ or
hy the court, or if he withdraw his pleading without authority
or permission to replead, judgment by default may be rendered again,;t
him on demand o£ the adverse party made before such pleading is
filed.m
SEc. 2870. Where no appearance is made, default shall not be had
until the court determines from an inspection of the record that notice has been given as required by this code.n

k A party paying off a judgment is not bound
to take the receipt of the attorney, but may insist upon going to the records and having the
satisfaction entered there. Fishet· v. The City
of Oskaloosa, 28 Iowa, 381.
:Money paid to the clerk of the district and
circuit courts, upon a judgment entered in the
records in his office, is rece1ved by him in virtue
of his office, and upon his failure to pay over the
same to the judgment creditor, an action may be
maintained upon his official bond therefor. l'tlorgan. v. Long, 29 Id., 4:34.
1In some cases the controversy may be settled
upon motion as contemplatPd by this section,
others, involving the consideration of much testimony, oral and documentary, might most appropriately belong in chancery. Per vVR1GH'f,
J. in Traer v. Lyttle, 20 Iowa, 301.
mIt was held, under the rev1sion of 1860, that
where a demurrer to an answer was sustained, a

default should not be granted for want of further an 1wer, in the aboence of any rule or order
of court fixing the time within which such answer must be filed. Rollins v. Co_qgshall, 29
Iowa, 510; Wright v. Howell, 24 Id., 150.
Where an amended answer is held insufficient
on motion or demurrer, a judgment by default
cannot properly bfl entt>red against the defendant for his failure to further plead, in accordance
with the ruling of the court. if the onginal an·
swer remains on file and unaffected by such ruling. Crajts v. Clat·Tc, 3lld., 77.
A judgment by default may be entered against
a party who appears in an action before a justiCe
of the peace. but fails to plead. lt/r Farland v.
Lowrey, 40 Id., 467; Pad:e v. Ratcli.ff", 42 Id.,
42.
n It will be presumed, in the absence of allegations to the contrary, that a court, in rendering judgment by default, passed upon the suffi-
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SEc. 2871. Default may be set aside on such terms as the court
may deem just, among which must be that of pleading issuably and
forthwith, but not unless an affidavit of merits be filed and a reasonable excuse shown for having made such default, nor unless application
therefor be made at the term in which default was entered, or if entered in vacation, then on the first day of the succeeding term.n
ciency of the service of notice. An erroneous decision upon the sufficiency of such service is not
void. .~fuscatine Turn Verein v. Jlunck, 18
Iowa, 469.
A judgment by default will not be rt-versed in
the supreme court unless a motion to set it aside
has been made and overruled in the court below.
Decatur County v. Clements, 18 Id., 5:36; Pigman v Denney et al., 12 ld., 396; McKinley
t•. Bechtel, Id., 561; Doumin_q v. Harmon, 13 I d.,
1>35; Bethel v. Leay,14 Id., 592; Leonard t•. Ilallem, 17 I d., 5,64; Pratt v. TVestern Stage Co., 27
ld., 363: Berryhill v. Jacobs, 19 Id., 346; De
Tar v. Boone County, 34 I d., 488.
The same rule applies where the judgment by
default is rendered byajusticeofthe peace; a writ
of error will not lie, until after a motion before
the justice to set as1de the judgment has been
overruled. Leonard t'. !Iallem, 17 !d., 564.
Where an appeal is taken to the supreme
court from a judgment by default on service by
publication, and the judgment is affinned for
the rt-ason that no motion to set aside the judgment had been made in the court below, the defendant is not estopped from afterwards moving
for a re-trial oflhe action. Berryhill v. Jacubs,
20 Id., 246.
n A naked def<tult on which no judgment has
been rendered, may be set as1de at any time on
proper grounds. The discretion of the court in
this is not limited as to time. But when a judgment has been entered on it, a motion to sPt it
aside must be made at the same term. Harper
v. Drake, 14 Iowa, 534.
The court has a large discretion in acting
upon motions to set aside defaults, and its a<'fion
thereon will not be disturbed except in a clear
cabe of abuse of discretion. J.fm·sh v. Cooley,
a6 ld, 603; Bolandet· 1•. Atwell, 14 Id, 35;
Kreisin.!Jet v. I. C., 16 Id, 5~6; McNulty v.
Et·erett, 17 Id., 581,
During the term the record is under the control of the court, a judg-ment of nonsmt, or
hy default may be set aside at the term at which
it was rPndered, for good ·cause shown. 1'a.1Jlor
t•. Lusk, 9 ld., 444. •
Pleadings filed by a defendant while he is in a
default should on motion of the plaintiff be
stricken from the files. Bmyton v. Delaware
Cotwf.tf, 16 ld., 44.
A defpnclant in default, before a justice of the
peace, will not be pennitted to plead nntil the
dcf<tult has been set aside by a compliance with
section 2871 of the cede. I d.
A default will not be set aside, especially at a
subsequent term, unless a sufficient excuse for
the default be shown, accompanied hy an affidavit of merits. McDonald v. Donaghue, 80 I d.,

1\fny be set

aside: terms of.
J{. § 3150.

568; Har?er ''· Drake, 14 Id., 533; Stone t).
Bt·own, Id., 595.
A default will not be waived, nor the rule, requiring a showing of merits and an excu~e for
the default, be changed, by a subsequent amendment of the petition, merely bringing in nrw
parties, and which in no mannPr affects the
cause of action against, or the rights cf the defendants in default. McDonald v. Donaghue,
30 Id .. 568.
In Ordway t•. Suchard et al .. :n Id., 481. it
was held, that, recognizing the rule that the
discretion vested in the trial court in applications
to set aside defaults should not be exercised in
behalf of a rarty in default in consequence of
his own negligence or that of his attorney, where
it was made to appear by affidavit of defe1~dant's
attorneys that the reason why they d1d not
appear and file an answe1· was on account of
an accidental misplacement of the J,etltion and
notice handed them by the plaintiff, whereby
the case was overlooked by them in examining
their papers at the beginning of the term,
in order to ascertain what cases they had to
attend to, that the case did not fall within the
rule recognized, and that a judgment by default
therein rendered should be set aside, all the
other requirements of the ~tatute having been
complied with.
Where an application to set aside a judgment
by default was made at the same term the jud~
ment w~.ts rendered, and was accompanied with
an affidavit of merits and an excuse for making
default, and it did not appear that the discretion of the court below had been unreasonably
exercised in granting the application, the ruling
was affirmed. Coenent•. McAfee, :::l8 I d., !):,5.
\Vhere, in an action against a corporation, the
petition failed to allege the corporate character
of the defendant, and judgment by default is
rendered, the error is Ruch as willj nstify the setting aside of the judgment on motion therefor.
The Sat,inos Bank <f:c. ''· Horn, 41 Iowa,;,:,.
·where a judgment by default is renderecl.
against a garnishee, a motion to set it aside
must be made at the same term the jndgment
by default is entered. Schamahom v. Scott, 4.:!
Id., 529.
In such case it is an error in the court below
after the garnishee has appeared and judgment
by default was entered, to order a suspension of
rxecution and allow the garnishee time to answer. Id.
\Vhere an application for a change of venue
on account of prejudice of the judge was filed
by defend'tnt, which was withdrawn from the
files by the plaintiff's attorney, and the cou:t,
without knowledge of the application rendered
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SEn. 2872. vVhen the action is for a money drmand, and the amount
of the proper judgment is a mere matt.er of computation, the clerk
shall ascertain the amount, but n.o fee shall be chargerl therefor.
vVhen long accounts are to be exammed, the court may refer the matter. In other cases the court shall assess the damages, unless a jury
be demanded by the party not in default. The proper amount having
heen ascertained by either of the above methods, judgment shall be
rendered therefor. 0
SEc. 2873. The party in default may appear at the time of the assessment and cross-examine the witnesses against him, but for no other
purposeP.
SEc. 2874. When the action is of an equitable character, the court,
upon hearing of the pleadings and proofs, and hearing the testimony
offered, shall render such judgment as is consistent with the rules of
equity.q
SEc. 2875. A defendant served by publication alone, shall be
allowed at any time before judgment to appear and defend the action,
and upon a substantial defense being declared, time may be given on
reasonable terms to prepare for trial.
SERVICE BY PUBLICATION.

Plaintiff required to give
Bf:'C·trity.
Ch. 150, 9 G. A.

SEc. 2876. When judgment by default is rendered against a defendant who has not been personally served, the court, before issuing
process to enforce such judgment, may, if deemed expedient, require

judgment by default, held, that the default
should have been set aside without requiring a
showing of a meritorious defense, and the change
of venue should have been considered by the
court. Beasley v. Cooper, 42 Iowa, 542.
A motion to set aside a default, if not accom·
panied with an affidavit of merits and an excuse
for the default, will be overruled. The affidavit
will not be considered if not presented until after
the motion is overruled. Thompson v. Sava.qe
et al., 43 Id., 398.
It is not sufficient to aver the existence of a
meritorious defense. The facts whereon is based
the claim of the existence of a meritorious defense must be set out in the affida.vit. Jager v.
Ewns, 46 Id., 188; Kin_q v. Stewart, 48 I d., 334.
Where the defendants are in .default they cannot maintain a motion to dismiss the petition.
The Dist. 1'p. of Newton v. White, 42 Id., 608,
614.
Where defendant's demurrer to the petition
is overruled, and he tails to answer over, there
must be an assessment of damages, as well as
where no appearance is made or pleading filed,
and it is error in the court to render ,judgment
in an action on an account without proof of the
items. Musser rJ!: Co. v. Hobart, 14 Id., 248.
The court below may impose the conditions
upon which it will set aside a default, and its
action therein will not be reviewed in the supreme court unless an abuse of discretion is
shown. Blou_qh v. Van Hoorebeke, 48 Id., 40.
Section 2871 of the code does not apply where
a default has been entered without legal authority,
where the court has not acquired Jurisdiction of

the defendant. The TV. S. R. S. Co., 48 Id., 56'
67.
• A party who has dismissed his action, or is
in default is not entitled to a jury to assess damages. TVilkins v. Treynor, 14 Iowa, 391.
P By suffering default for want of an answrr a
party admits that something is due the plaintiff
and he has no other right than to cross-examine
the plaintiff's witnesses on the assessment of
damages. Toeber v. Delahaye, 7 Iowa, 478;
Cook et al. v. TValters, 4 Id., 72; Keeny1•. Lyon,
10 Id., 546; Wilkins v. Treynm·, 14 ld., 892;
Carleton v. Byington, 17 ld., 579; The District
Tp. of Newton v. White, 42 Id., 608, 614.
A party in default cannot demand a jury.
Wilkins v. Treynm·, 14 Id., 392; Carleton v.
Byington, 17 Id., 579; Armstrong v. Catlin, ld.,
581.
A defendant in default for want of an answer,
cannot introduce evidence, or object to the admissibility of pbintiff:s witnesses, or controvert
the averments of plaintilf:s petition. or ask instructions or complain of the refusal to g-ive instructions. Carleton v. Byington, 17 ld., f>79;
!JfcLott 1,•. Savery, 11 Id., 32:~; Pfmntz 1). Cul1'Pr, 13 Id., 312. See also Buchler v. Reed, 11
ld., 182.
q If one of several defendants, in an equitable
action, makes default. and the plaintiff's action
is not sustained a~ to those who have apprared,
default cannot be entered and judgment rendered against the party failing to appear, and
the petition should also ue dismissed as to him.
Cm·tis v. Smith, 42 Iowa., 665.
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the plaintiff to give security to abide the future order of the court as
contemplated in the following section.
SEc. 2877. When a judgment has been rendered against a defendant or defendants served by publication only and who do not appear,
such defendants, or any one or more of them, or any person legally
representing him or them, may, at any time within two years after
the rendition of the judgment, appear in court and move to have the
action re-tried, and, security for the costs being given, they shall be
admitted to make defense; and thereupon the action shall be re-tried
as to such defendants as if there had been no judgment; and, upon the
new trial, the court may confirm the former judgment or may modify
or set it aside, and may order the plaintiff to restore any money of
such defendant paid to him under it and yet remaining in his possession, and pay to the defendant the value of any such property which
may have been taken in attachment in the action or under the judgment and not restored!
SEc. 2878. The title of a purchaser in good faith to any property
sold under attachment or judgment, shall not be affected by the new
trial permitted by the preceding section, except the title of property
obtained by the plaintiff and not bought of him in good faith by
others.•
SEc. 2879. The plaintiff may, at any time after the judgment.
cause a certified copy thereof to be served on a defendant served by
publication only, whereupon the period in which such defendant is
allowed to appear and have a new trial shall be reduced to six months
after such service.
• The ~upreme court will not review the finding
of the court appealed from, upon the sufficiency
of a service of notice by publication, in an equitable action, when the record does not show that
it em braces all the evidence submitted in the
court below. Moon v. Moon, 19 Iowa, 1:JO.
A defendant who has been served by publication only, c<tnnot appeal from the judgment
rendered upon such service before moving for a
re-trial in the court below, as provided in this
sectwn. Ben·yhill v. Jacobs et al., 19 Id., :H6.
Th:o section has no applic~tion tc> a decree
of divorce rendered upon service of publication
only. Gilruth v. Gilruth, 20 Id., 22!J.
Where judgment by default has been rendered upon a service of publication only, and
the defendant has appealed to the supreme
court, where the case is affirmed because no motion for a re-trial was made in the court below,
the defendant still has the right to make such
motion, within the time prescribed by the statute. Berr/fhill v. Jacobs, 20 Id., 246.
Where a judgment by default on a promissory
note has been rewlered, and a re-trial ordered un·
der this section, it is not necessary on the re-trial
to again introduce the note in evidence. If no
sufficient defense to the action be founu, the original judgment is simply confirmed and continued in force. JJiorton v. Coffin, 29 Id., 2!3!J.
The filing within the time specified, of a motion in the clerk's office, by a defendant Rerved
by publication only, to have the case re-tried is
a sufficient compliance with this section, which
provides that the defendant may, at any time

Jllay move for
new tr1al after
judgment.

R. ~ 3160.

Title to property not
affected.
R. § 3163.

Copy of judgment served on
defendant.
R. § 3161,

within two years from the date of the judgment, "appear in court, and move to have the
action re-tried." Conkling v. Johnson, 34 ld.,
266.
'Vhere, in an action for partition of lands,
judgment and sale were had upon service by
publication, defendant appeared within two
years, and moved to have th<' judgment and
sale set aside, alleging as one cause therefor,
fraud on the part of the purchaser at the sale,
who was the plaintiff; and the court allowed a
re-trial of the cause, and affirmed its former
judgment, it was held, in a subsequent action
m equity to set aside the sale for fra,ud,. that the
plaintitl's were not concluded thereon by the
JUdgment in the re-trial, for the reason that the
defendant, having been served by publication
only, was entitled to a re-trial under the statute
(section 2877) indepEndent of the charge of
fraud. Fleming's Heirs v. Hutchinson, 36 ld.,
519.
Where an attorney appears for an absent defendant, and the latter, in a proceeding to vacate the judgment, alleges that the appearance
was unauthorized, he has the burden to establish the fact by a preponderance of evidence.
Bond v. Epley, 48 Id., 600.
• Where the purchaser at a partition sale, upon
a judgment rendered upon service by publication,
is the plaintiff in the case, and has made no sale
to others, he will not be protected against the
consequences of a re-trial. Flemin,q's Heirs t•.
Hutchin.;'On, 36 Iowa, 519, 52-5.
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rendered.
R. !i 3164.
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SEc. 2880. The service o£ the copy of the judgment shall be,
whether made within or without the state, actual and personal by
delivery of copy, and made and returned as in case of original notice.
SEc. 2881. No personal judgment shall be renrlered against a
defendant setved by publication only who has not made an appearance. But a personal judgment shall be rendered against a defendant,
whether he appear or not, who has been served in any mode in this
code provided other than by publication, whether served within or
without this state.t
LIENS.

Of judgm•nts.
H. § § nos, un9.
Amended by§ 1,
ch. 129, 17 0. A.

SEc. 2882. Judgments in the supreme, district or circuit court o£
this state, are liens upon the real estate owned by the defendant at
the time of such rendition, and also upon all he may subsequently
acquire £or the period o£ ten years £rom the date o£ the judgment.u

1 The courts of this state, have no power, in
an ordinary personal action without more, to
render a personal judgment, by default when
the defendant is a non-resident of the state and
has been served with notice out of the state or
by publication. Bates v. N. W. R'y Co., 19
Iowa, 260; Darrance v. Preston, 18 Id., 396;
Weil v. Lowenthal, 10 Id., 576; Stockdale v.
Bnckingham, 11 Id., 45; Einstein v. Ocks, Id.,

165.

When a court has, by attachment or otherwise, acquired jurisdiction in rem over the property of a non-resident, it may by means of service by publication, or personal service without
the state, perfect its jurisdiction or right to
adjudicate upon and conclude the rights and int€i'ests of the defendant in the property thus
seized and held within the territorial jurisdiction of the court. Darrance v. Preston, :t:8 ld.,
396; Bates v. The C.&- N. W. R'y Co., 19 ld.;
268.
u By our law judgment in the supreme, district or circuit courts are liens upon the real estate of the defendant, and by real estate is
meant all right thereto, and interest therein,
equitable· as well as legal. Harrison v. Kramer, ;) I d., 543, 561; Cook &- Sargent v. Dillon,
9 Id., 407, 411; Deneg,·e v. Haun, 13 ld., :!40;
Lath1·op v. Brown, 23 Id., 40.
But if there i$ a sale under a subsequent j udgment to a thirrl person, for value without notice,
the rights of the purchaser take priority over
those of the ""rantee in an unrecorded deed or
mortg,tge. Evans v. 1lfcGlasson, 18 Id., 150.
An attachment or judgment lien does not
hold over a prior unrecorded deed. Norton,
Jewett ,f!: Busby v. Williams, 9 Id., 528; Evaus
v. McGlasson, 18 Id., 150.
When a judgment is affirmed in the supreme
court, and a. procedendo issues, the lien of the
judgment attaches and continues from the date
of the judgment in the court below; but when
a new judgment is rendered in the supreme
court against the appellant and his sureties on

his appeal bond, the judgment of the court helow is merged therein and the lien dischargerl;
that of the supreme court, dating- only from the
rendition of the judgment in that court, being
a lien on the real estate of the defendant. Swift
v. Conboy et al., 12 I d., 444.
The judgment, when rendered, becomes a
lien on whatever interest the defendant has in
realesta,te. whether such interest appear of record
or not. Denegre v. llaun, 1:3 Td., 240.
But the lien of a ,judgment will not attnd1 to
a naked legal title where the holder there0f has
no equitable interest in the land. Blaney v.
Hat~ks, 14 Id., 400.
Although a vendor's lien is an equitable intPrest in real estate, yet it is hut an incident merely
to the debt for the purchase money, and can he
subjected to the satisfaction of a judgment against
the vendor only by garnishment, or equitable
proceedings. Baldwin v. Thompson, 15 Id ,
1>04.
A judgment lien upon real estate is not affected by a sale thereof uncler a junior judgment. Lathrop "· Brown, 2:3 Itl., 40.
A general judgment ceases to operate as a
lien on real estate after ten years from Lhe d.tte
of the judgment. Hendershot v. Pin,q, 24 Id.,
134.
A judgment is a lien on a leasehold interest
in lands of two years or more, and such lien
takes precedence of subsequent conveyances or
transfers of the lease by the judgment defPndants. The Fil·st N'l B'k of Davenport v. Beune't, 40 I d .. 5;37.
In case of judgment rendered in a procee,]ing
to foreclose a mortgage, the lien of the mortgage continues until the judgment is pa,id, or
barred by the statute of limitations. Strtfe v.
Roo.~t et ux., 34 Id., 47.5; llenden;hott t'. Piu.IJ,
24 Id., 134.
A judgment in an action on a promisory note
secured by mortgage, is a lien on the mortgaged
property only from the date of its rendihon,
when it does not ordrr a foreclosure. TVilhelmi
v. Leonard, 13 ld., 330.

CHAP.
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(CHAPTER 129, LAWS OF 1878.)
LIENS ON REAL ESTATE

BY JUDGMENTS IN UNITED STATES DISTRICT
AND CIRCUIT COURTS.

AN AcT in relation to liens on real estate, o£ judgments in the district
and circuit courts o£ the United States. Amending code, title
XVII, chapter 9: "0£ trial and judgment."

Title.

SECTION 1. Be it enacted by the General Assembly of the State qf
Iowa, That the words" or in the district or circuit court o£ the United
States, i£ rendered within this state," in section 2882 o£ the code, are
hereby stricken out.
SEc. 2. Judgments in the district or circuit court o£ the United
States, i£ rendered in this state, may be made liens upon the real
estate owned by the defendant, and also upon all he may subsequently
acquire, £or the period o£ ten years £rom the date o£ the judgment, by
filing an attested copy o£ the judgment in the office o£ clerk o£ the
state district court o£ the county in which the land lies; and no lien
shall attach to the lands in any county o£ this state until the date o£
filing such transcript, except in the county wherein the judgment was
rendered, in which case the lien shall attach £rom the date o£ such
rendition.
SEc. 3. The clerk shall, on the filing o£ such transcript in his
office, immediately proceed to docket and index the same in a separate
book kept £or that purpose, in the same manner as though rendered
in the court o£ his own county, and he shall be allowed to charge and
receive the same £ees as provided by law £or like service.
SEc. 4. When the amount due on any judgment is paid off or satisfied in full, the plaintiff, or those legally acting £or him, must
acknowledge satis£1'1ction thereo£ in the margin o£ the record o£ the
judgment, or by the execution o£ an instrument in writing, referring
to the judgment, and have it duly acknowledged and filed in the office
o£ the clerk o£ the district court in every county where the judgment
is a lien. I£ he £ails to do so within sixty days after having been
requested in writing so to do, he shall £or£eit to the plaintiff [defendant] the sumo£ fifty dollars.
Approved March 25, 1878.

Code, § 2882,
part repealed.
Judgment not
lien at time of
rendition.
How judgment
may be made a
lien.
When lien shall
attach.

Duty of clerk.

Satisfaction
of judgment.

SEc. 2883. When the lands lie in the county wherein the judgment When attach.
R. § 4106.
was rendered, the lien shall attach £rom the date o£ such rendition.
SEc. 2884. I£ the lands lie in any other county, the lien does not In another
how
attach until an attested copy o£ the judgment is filed in the office o£ county
effected.
R. § 4107,
the clerk o£ the district court o£ the countv in which the land Iies.v
SEc. 2885. Such clerk shall, on the filing o£ a transcript o£ the Duty of clerk.
judgment in his office, immediately proceed to docket and index the n. §nos.
same in the same manner as though rendered in the court o£ his own
county.
.. A transcript. of a judgment, rendered in the
distnct court of one county, filed in the clerk's
office in another county, operates only as a lien
upon the real estate of the defendant in the
county in which it is filed. lt does not empower

46

the clerk of such county to issue execution
thereon. Seaton &- Son v. Hamilton ti- Co., lU
Iowa, 394.
The lien attaches from the date of rendition
or filing. Hondershott v. Pi11g, 24 ld., 134, 136.
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CONVEYANCE
When made.
R. § 3165.

Reference to
judgment in.
R. § 3166.
Title.
R. § 3167.
Same.
3168.

u.s

Approval by
courr ~

R. § 3169.
Form of con·
veyance.
R. 3170.

Recorded.
R. § 3171.

Judge may approve convey..
ances.

BY

[TITLE

XVII.

COll:MISSIONER.

SEc. 2886. Real property may be conveyed by a commissiOner
appointed by the court:
1. -Where, by judgment in an action, a party is ordered to convey
such property to another;
2. Where such property has been sold under a judgment or order
of the court, and the purchase money paid.
SEc. 2887. The deed of the commissioner shall refer to the judg·
ment, orders, and proceedings authorizing the conveyance.
SEc. 2888. A conveyance made in pursuance of a judgment, shall
pass to the grantee the title of the parties ordered to convey the land.
SEc. 2889. A conveyance made in pursuance of a sale ordered by
the court, shall pass to the grantee the title of all the parties to the
action or proceeding.
SEc. 2890. A conveyance by a commissioner shall not pass any
right until it has been examined and approved by the court, which
approval shall be indorsed on the conveyance and recorded with it.
SEc. 2891. It shall be necessary for the conveyance to he signed
hy the commissioner only, without affixing the names of the parties
whose title is conveyed; but the name of such parties shall be recited
in the body of the conveyance.
SEc. 2892. The conveyance shall be recorded in the office in which,
by law, it should have been recorded had it been made by the parties
whose title is conveyed by it.
SEc. 2893. In all cases under this code, whenever hy law it is permitted or required that judicial or other sales and conveyances of land
may or shall be confirmed and approved by a court, it shall be lawful
for the judge of the court, in vacation, to confirm or approve the
same, and to cause the proper entry or entries thereof to be made
required by law and the rules o£ such court.

CHAPTER 10.
OF JUDGMENT BY CONFESSION.
Clerk may en·
ter.
R. § 3397.
Can only be for
monPy.
R, § 7398,
Verified •tatemen! filed with
clerk.
R. § 3399.

SECTION 2894. A judgment by confession without action, may be
enter-=d by the clerk of the district or circuit court in the manner
hereinafter prescribed.
SEC. 2895. Such confession can be only for money due, or to
become due, or to secure a person against contingent liabilities on
behalf of the defendant, and must be for a specified sum.
SEc. 2896. A statement in writing must be made and signed by
the .defendant and verified by his oath to the following effect, and
filed with the clerk:
1. I£ for money due or to become due, it must state concisely the
facts out of which the indebtedness arose, and that the sum confessed
therefor is justly due, or to become due as the case may be.
2. I£ for the purpose of securing the plaint.iff against a contingent
liability, it must state concisely the facts constituting such liability,
and must show that the sum confessed therefor does not exceed the same.

CIIAP. 10.]
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SEc. 2897. The clerk shall thereupon make an entry of judgment
in his court record for tbe amount thus confessed and costs, and shall
issue execution thereon as in other cases.w
SEc. 2898. Before an action for the recovery of money is brought
against any person, he may go before the clerk of the courts o£ the
county of his residence, or of that in which the person having the
cause of action resides, and offer to confess judgment in favor of sue~
w A ,judgment by conft'ssion entered by the
clerk in vacation, as authorized by the statute,
if founded upon a sufficient written statement
of the party, verified by hi3 oath, and filed with
the clerk, becomes when read, approved and
signed by the judge, at the next tetm of the
court, the judgment of the court. Edgar v.
Greer, 7 Iowa, 136.
'l'o authorize the clerk to enter a judgment
by confession, the provisions of the statute must
be strictl,v complied with. And ~uch judgment,
though entered by the clerk, ts deemed the
judgment of the court. I d.
The written statement of the defendant upon
which the judgment is to be entered must state
the manner in which the indebtedness arose.
It is not sufficient to describe the note which is
the evidence of the debt, and state the amount
du<; thereon. Id.
The defendant on appeal from a judgment
in conformity with a written confession, may
object that t.he written statement made by him
is insufficient to authorize the clerk to enter
judgment thereon. Id.
An appeal will lie from a judgment by confession. Troxel v. Clarlc, 9 Id., 201.
WhE>re the statement for a confession of judgment rf'cited that the indebtedness was for a
promissory note "given in good faith for a debt
justly due the plaintiff, and that the same is
unpatd," it was held that this was not a sufficient statt>ment of the facts out of whiCh the
indebtedness arose. Kennedy v. Lowe et al., 9
Ill., 5t!O.
A confession of judgment by one member of a
partnership, for the firm, is valid only against
the partner making it Notth cfo Scott v. Murl.qe
& Co., 1:3 Id .. 496; Christy v. Sherman, 10 Id.,
535; Edwards et al. v. Pitzer, 12 Id., 607.
A judgment by confession is void when the
power authorizing the entry thereof is not in
strict conformity with the requirements of the
statute. Ed,qar v. Gt·eer, 10 Id., 279; Bernm·d
& Co. v. Douglass & Watson, ld., 870.
Where the· statement for a judgment by confession which recites that the consideratiOn of
the demand on which it is based is a promissory
note, which "was given the plain tift' for a balance due on settlement," is insufficient, and a
judgment entered thereon is void. Bernard &
Co. v. Douglass & JVatson, 10 Id., 370.
An invalid judgment by confession may be
set aside on the motion of a junior judgment
creditor, after notice to the plamtiff. Id.
A ~tatemeni for a judgment by confession, on
a promissory note, which sets up the note and
states that the comideration thereof "was
money loaned by the plaintiff to the defendant,"

Judgment: execution.
R. § 34(){),
Offer to confee:s
before action:
effect and procedur<•.
R. § 3403.

is sufficiently specific in its statement of the
facts out of which the indebtedness arose.
Va1!fleet v. Phillips, 11 Id., 558.
That the verification of the statement for a
judgment by confession was made before a
notary public who was acting- as one of the
plamtifl:' s attorneys. will not of itself render the
~udgment invalid or justify the court in settink'
1t aside. Id.
Where the record of a judgment by confe~
sion, entered by the clerk in vacation, was not
read, signed and approved at the term following
such entry, held, that such failure did not void
the judgment. Id.
A statement for a judgment by confession,
showing that the indebtedness was for "sundrX
articles of dry goods," and "a bill of groc~:ries, '
without further detail, was held sufficit>nt in this
respect. Daniels & Co. v. Claflin, 15 ld., 152.
A statement for judgment by confession does
not estop the defendant from -pleading usury in
the debt before the .indgment IS enh'red on the
statement. Lyon v. Welsh, 20 Id., .'i78.
But a .iudgment by confession, duly entered
and regular in all its parts, is, in the absence of
fraud, or other ~pecial ground of equitable relief,
conclusive against the defense of usurv. as well as
every other defense existing when the judgment
was rendered. Twogood & Elliott v. Pence, 22
Id., 543.
A judgment entered in vacation, by confession,
upon a statement made by the debtor, of all
which the creditor had no knowledge, and to
which he did not assent, was vacated on the
motion of the creditor. Farmers & Mechanics
Bank t•. Mather, 30 Id., 283.
Where the sworn statement for judgment
shows that a certain sum is due from th~c: party
making the same to the party to whom it is
made, for which it is consented that judgment
shall be entered, such statem~t is ~utficient as
between the parties, and the defendant is estopped from impeaching the same on the ground
that it does not sufficiently set out the facts out
of which the indebtedness arose. Bruchett v.
Casady, 18 Id., 342; Churchill v. Lyou. 13 Id.,
431; Vannice v. Greene<£- Co., 16 Id., 574; Van
Fleet v. Phillips, 11 Id., 558.
A ,iudgment by confession not entered within
a reasonable time after filing the statement, is
not void as between the parties, but voidable
only, and cannot be impeached collaterally by
either of the parties. Id.
A confession of judgment, in consideration of
the extension of a nota, made to evade the law
against Udury, will be regarded as invalid, Ohm
v. Dickel'man, 50 Id., 671.

724

Same, afteT ac·
tion brought.
R. § 3204.
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person for a specified sum on such cause of action as provided for in
the foregoing sections. ·whereupon, if such person, having had the •
same notice as if he were defendant in an action, that the offer would
be made, of its amount and of the time and place of making it, refuses
to accept it, and should afterwards commence an action upon such
cause and not recover more than the amount so offered to be confessed,
he shall pay all the costs of action; and on the trial thereof, the offer
shall not be deemed to be an admission of the cause of action or
amount to which the plaintiff was entitled, nor be given in evidence.
SEc. 2899. After an action for the recovery of money is brought,
the defendant may offer in court to confess judgment for part of the
amount claimed, or part of the causes involved in the action. 'Vhereupon, if the plaintiff, being present, refuses to accept such confession
of judgment in full of liis demands against .the defendant in the
action, or, having had three days' notice that the offer would be made,
of its amount and of the time of making it, fails to attend and on the
trial does not recover more than was so offered to be confessed, such
plaintiff shall pay the costs of the defendant incurred after the offer.
The offer shall not be deemed to be an admission of the cause of
action, or amount to which the plaintiff was entitled, nor be given in
· evidence upon trial."

CHAP'TER 11.
OF AN OFFElt TO COMPROMISE.
By allowing
judgment to be
taken !or a certain sum.
R. § 3405.

SECTION 2900. The defendant in an action for the recovery of
money only, may, at any time after service of notice and before the
trial, serve upon the plaintiff or his attorney an offer in writing to
allow judgment to be taken against him for the sum of money, or to
the effect therein specified with costs. I£ the plaintiff accept the offer,
and gives notice thereof to the defendant or his attorney within five
days after the offer is made, the offer, and an affidavit that the notice
of acceptance was delivered in the time limited, may be filed by the
plaintiff, or the defendant may file the acceptance with a copy of the
offer verified by affidavit; and in either case, the offer and acceptance
shall be entered upon record and judgment shall be rendered by the
court accordingly. I£ the notice of acceptance is not given in the
period limited, the offer shall be deemed withdrawn, and shall not be
given in evidence or mentioned on the trial. I£ the plaintiff fails to
obtain judgment for more than was offered by the defendant, he cannot
recover costs but shall pay the defendant's costs from the time of the
offer.b ·

• Where, after an appeal to the circuit court
from an award of damages by commissioners for
the taking of property for a right of way for a
milroad, the defendant filed an offer to confess
judgment for a stated sum, and the plaintiff
failed to rerover more, it was held, that the
costs accruing after such offer should be taxed
ngainst him. Han·is01~ v. The Iowa Midland
R. Co., 36 Iowa, 323.

the plaintiff will dismiss his action, will not
entitle the defendant to the benefit of this section of the code. The offer must be to allow
.judgment to go against him. Quinto11 v. Van
Tu.11l, 30 Iowa, 554.
Where the plaintiff fails to give notice of his
acceptance of an offer made by the defendant
'vithin the time prescnbed, the offer is pre·
sumed to have been withdrawn, and the plaintift" cannot avail himself of it after tbe trial
b An offer in writing, by the defendant, to H l
Tl1 c· 0'" H b
ld
·
0
pay a certain sum of money and costs of suit if
mes v.
e 'Y J
am urg, 47
., 348.
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RECEIVERS.

SEc. 2901. In an action for the recovery of money only, the defendant, having answered, may serve upon the plaint.iff or his attorney an offer in writing, that if he fails in his defense the amount of
recovery shall be assessed as a specified sum. If the plaintiff accepts
the offer, and gives notice thereof to the defendant or his attorney
within five days after it was served, ur within three days if served in
term time, and the defendant fails in his defense, the judgment shall
be for the amount so agreed upon. If the plaintiff does not so accept
the offer, he shall prove the amount to be recovered as if the
offer had not . been made, and the offer shall not be given in evidence or mentioned on the trial. And if the amount recovered by the
plaintiff does not exceed the sum mentioned in the offer, tlie defendant shall recover his costs incurred in the defense, and in respect to
the question of amount, to be taxed under the direction of the court.
SEc. 2902. The making of any offer pursuant to the provisions of
this chapter, shall not be a cause for a continuance of an action or a
postponement of a trial.
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Same: conditional offer.
R. § 3406.

No cause for
continuance.
R. § 3407.

CHAPTER 12.
OF RECEIVERS.
SECTION 2903. On the petition of either party to a civil action or
proceeding, wherein he shows that he has a probable right to, or
interest in any pr<1perty which is the subject of the controversy, and
that such pro:perty, or its rents or profits, are in danger of being lost
or materially mjured or impaired, and on such notice to the adverse
party as the court or judge shall prescribe, the court, or, in vacation,
the judge thereof, if satisfied that the interests o£ one or both partie,s
will be thereby promoted, and the substantial rights of neither unduly
infringed, may appoint a receiver to take charge of and control such
property under its direction during the pendency of the action, and
may order and coerce the delivery of it to him. Upon the hearing of
the application, affidavits, and such other proof as the court or judge
deems proper, may be introduced, and upon the whole case such order
made as will be for the best interest of all parties concerned. c

• The appointment of a receiver may be made
upon the petition of a party in interest, showing a probable right to the property in controversy, or to a portion thereof, and that it is in
danger of bemg lost, or materially injured or
impaired. Saylor t•. MockbiP., 9 Iowa, 209.
The court has power to appoint a receiver to
take charge of partnership assets, to collect
debts and convert property into money, and to
exercise gPneral control over the same, under
the direction of the court. I d.
When property, {>laced in the hands of areceiver as partnership assets, is found upon the
hearing to be the individual property of one of
the members of the partnership, it will be restorPd to him. Id.
The appointment of a receiver to take charge

When and how
appointed.
R. § 3419.

of morlgaged property after a final decree of
foreclosure, is unusual, and, if allowable at all,
should be supp01'led by a strong showing of
facts. Adair et al. v. Wri_qht, 16 Id., 385.
A receiver will not be appointed on the application of the mortgagee to take possession of
the mortgaged premises, where it does not clearly
appear that the whole of the mortg-aged prem·
ises are insufficient in value to pay the debt, 01
that the court should take control of the estate
to protect the rights of a party who has a clear,
strong claim against it. Cailanan d: Ingham
v. Shaw et al., 19 ld., 183.
When the bond or mortgage pledges the income, rents or profits to the payment of th£
debt, the creditor need not conclusively establish his right to recover before he has a nght to
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Oath and bond
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R.

i

8420,

Power of.
R. § 8421.
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SEc. 2904. Before entering on the discharge of his duties, he must
be sworn faithfully ~o discharge his trust ~o the b~st of his ability,
and must also file With the clerk a bond w1th sureties, to be by him
approved, in a penalty to be fixed by the court or judge, and conditioned for the faithful discharge of his duties and that he will obey
the orders of the court in respect thereto.
SEc. 2905. Subject to the control of the court or judge, a receiver
has power to bring and defend actions, to take and ket>p possession of
property, to collect debts, to receive the rents and profits of real property, and, generally, to do such acts in respect to the property committed to )lim as may be authorized. d

CHAPTER 13.
OF SUMMARY PROCEEDINGS.
Jndgmonts on
motion in certain cases.
R. § 8422.

SECTION 2906. Judgments or final orders may be obtained on
motion by sureties against their principals, by sureties against their
co-securities, for the recovery of money due them on account of payments made by them as such; by clients against attorneys; plaintiffs
in execution against sheriffs, constables, and other officers, for the
receiving of money or property collected for them, and damages, and
in all other cases specally authorized by statute.•

ask for the appointment of a receiver; it is sufficient if he shows a probable right. The Des
1lfoines Gas Co. v. TVest, 44 Id., 23.
If the debtor is insolvent, in such case the
appointment follows as a matter of course. ld.
Whether in any case a receiver should be
appointed to take charge of the mortgagor's
homestead pending proceedings to foreclose,
query?

Id.

An appeal may be taken from an order appointing or refusing to appomt a receiver. ld.
The court has power under the statute to appoint a receiver in an ordinary law action. Jones
t'. Grm•es, 20 ld., 596.
A judge of the district court was held to have
the power to appoint a receiver in vacation, in a
case where it was proper that such an appointment
should be made, but not without notice to the
opposite party, unless the particular facts and
circumstances rendering such a course proper
were set forth in the petition. French et al. v.
Gifford et al., 30 ld., 148.
To entitle one claiming to be a partner to the
appointment of a receiver to wind up the partnership affairs, it must appear that there was a
completed partnership, at least so far as to entitle him to a partic1pation in the profits of the
bnsiness. An agreement of partnership whirh
has not been executed to this extent is not sufficient. Hobnrt v. Ballard, :n ld., 521.
The rule that the compensation of a receiver
appointed to take charge of assets and wind up
the affairs of a partnership or corporation should
be retained from, and paid out of, the funds

corning into his hands. generally applies to tho~e
cases where the receiver closses up the business
and settles his accounts in pursuance of his appointment, and not to cases where the order appointing the receiver is set aside as improperly
made before such time. French 11. Gifford, 31
Id., 428 •.
d As a general rule, '1 receiver bas no powers
except those conferred upon him by the order of
his appomtment, but where certain ''mills and
block" were committed to the care of a receiver,
it was held that he was thereby authorized to
prosecute an action relating to a private wharf
which was connected therewith, and which was
primarily and principally constructed for the
purpose of more conveniently carrying on said
mill. Grant v. City of Dat·enport, 18 lowa, 179.
The fraudulent acts or neglect of a receiver of
an insolvent corporahon conshtute no defense to
an action against a stockholder for contnbution.
Stewart 11. Lay, 4.5 Id., 604.
Any im'gularities in the pleadings of a receiver can be corrected only by the court whiCh
appointed him, and hi~ conduct will not be reVIewed in an action in another forum. I d.
• A motion under this section, to compel an
attorney to pay over money collected for his client, is heard and dtsposed of w1thout written
pleadings. Mansfield v. JVilkerson, 26 Iowa,
482. See sec. 2910.
Where money is paid to the clerk of a third
party in pursuance of a decree of court, such
third party has no right to object to the disposi-

Cn.AP. 14.]
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:MOTIONS .AND ORDERS.

SEc. 2907. Notice of such motion sJtall be served on the party
against whom the judgment or order lS sought at least ten days
before the motion is made.
SEc. 2908. 'rhe notice shall state in plain and ordinar~ la~gua~e
the nature and grounds of the motion, and the day on whiCh It will
~mad~
.
SEc. 2909. Unless the motion is made and filed with the case on
or before the day named in the notice, it shall be considered as abandoned.
.
'th t
SEc. 2910. The motion shall be heard and determmed WI ou
written pleadings, and judgment given according to law and the rules
of equity.

NoticA: service.
R. § ~423.

Form of.
R. § 3421.
When abandoned.
R. § 3425.

No written
pleadings.
R, § 3426.

CHAPTER 14.
OF MOTIONS AND ORDERS.

SECTION 2911. A motion is a written application for an ~rder
addressed to the court, or to a judge in vacation, by any party to a
suit or proceeding, or by any one interested therein.
SEc. 2912. Several objects may be included in the same motion,
if they all grow out of, or are connected with, the action or proceeding in which it is made.
:5EC. 2913. Testimony to sustain or resist a motion may be in the
form of affidavits, or in such other form as the parties may agree on
or the court or judge direct. I£ by affidavit, the person making the
same may be required to appear by the court or judge and submit to a
cross-examination.g
.
SEc. 2914. A party who has appeared in an action, or who has
been served with the original notice in such action in any manner
provided by this code, shall take notice of all motions filed during
term time upon the same being filed by the clerk and entered in the
appearance docket. All motions filed in vacation shall be entered on
such docket and served as herein required.h
SEc. 2915. When notice of a motion is required to be served, it
shall state the names of the parties to the action or proceedin~ in
which it is made, the name of the court or judge before whom it IS to
tion of such money on the ground that he had
no notice of the action in which the decree was
rendered. If the decree was invalid, it could
not be attacked in an answer and cross-bill in a
:proceeding to compel the clerk to pay the money
m accordance with the decree. Elliott v. Jones,
47 ld., 124.
r The nature and grounds of the motion only
are to be stated in the notice, and the motion is
heard without written pleadings. Mansfield v.
Wilkerson, 26 Iowa, 482, 4R5. See also, Rees
v. Leach, 10 Id., 439; The State ex rel. v. The
Mayor etc., 18 Id., 388, and cases cited.
gIn the determination of questions in relation
to costs, and as to who shall pay them, the court
is authorized to receive affidavits and determine

Motion defined.
R. § 3428.

Several objecte.

Included.
R, § 3438.

Proof to euetain or resist:
how taken.
R. § 3440.

Notice of motion: how! nd
when taken.
H.§ 342~.

Notice: what to
state.
R. § 3430.

the matter thereon or it may order the deponents to be brought before it and be subjected to
an examination. Packerv. Packer, 24 Iowa, 20.
h After judgment the defendant is not required to take notice of subsequent proceedmgs.
.Adair v. Wright, 16 Iowa, 385, 386; TVri_ght v.
LeClaire, 3 Id., 221.
A motion for a change of venue, made in vacation, should not be heard witl-out notice to
the adverse party. Preston v. Winter, 20 ld.,
265.
A party once in court must take notice of a
motion filed during a term of court for final
judgment. No other notice than the filing is
necessary. Wagner v. Tice, 36 Id., 599.
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be made, and the place where, and the day on which it is to be heard,
and, if affidavits are to be used on the hearing, the notice shall be
accompanied with copies thereof and shall be served such length of
time before the hearing as the court or judge deems reasonable.
SERVICE.
Service: how
made.
]{. § 3431.
Same.
R. § 3!32.

Same.
R. § 34.33.

Return.
R. § 3i35.

Same.
R. § 3436.

When court
may direct
manner of
service.
R. § 34.37,

SEc. 2916. Notices, and copies of motions mentioned in this chapter, may be served by any one who would be authorized to serve an
original notice.
SEc. 2917. The service shall be on each of the parties adverse to
the motion, if more than one, or on an attorney of record of such
party.
SEc. 2918. The service may be personal on such party or attorney,
or may be made in the same manner as is provided for the service of
the original notice in civil actions; or it may be served on the attorney by being left at his office with any person having the charge
thereof.
SEc. 2919. Any officer authorized to serve any notice, shall serve
at once the same and make prompt return to the party who delivered
the same to him, and a failure to do so shall be punished as a disobedience of the process of the court.
SEc. 2920. The return of proof of service must state the manner
in which it was made.
SEc. 2921. When the party has no known place of abode in this
state, and no attorney in the county where the action is pending, or
where the parties, plaintiffs or defendants, are numerous, the court or
judge may direct the mode of serving notices, and on whom they shall
be served.
ORDERS.

Order defined,
R. § 3427.
}Jay issue in
vacalio•1.
R. § 3795.
How long in
force.
R. § 3796.

Bond.
R. § 3797.
To be filed and
entered of rec-

ord.
R. § 3439,

SEc. 2922. Every direction of a court or judge, made or entered in
writing and not included in a judgment, is an order. 1
SEc. 2923. For good cause shown, a judge's order may issue in vacation, directing any of the officers of the court in relation to the discharge of their duties.
SEc. 2924. Such order shall be in force only during the vacation
in which it is granted and for the first two days of the ensuing term.
SEc. 2925. The judge granting it may require the filing of a bond
as in case of an injunction, unless from the nature of the case such
requirement would be clearly unnecessary and improper.
SEc. 2926. Orders made out of court shall forthwith be filed with
and entered by the clerk in the journal of the court in the same manner as orders made in the term.

1 A final decree in eq_uity is not an ''order'' 599, 602; see also, Smith, Murphy
but a "judgment'' w1thin the meaning of this Shawhan, 37 Id., 533.
section of the code. Wagner v. Tice, 36 Iowa,

~
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CHAPTER 15.
OF SECURITY FOR COSTS.
SEcTION 2927. If a defendant shall, at any time before answering,
make and file an affidavit stating that he has a good defense in whole
or in part, the plaintiff, if he be a non-resident of this state or a private or foreign corporation, before any other proceeding in the cause
shall file in the clerk's office a bond, with a sufficient security to be
approved by the clerk, for the payment of all costs which may accrue
in the action in the court in which it is brought or in any other to
which it may be carried, either to the defendant or to the officers of
the court. The application for such security shall be by motion, filed
with the case, and the facts supporting it must be shown by affidavits
annexed thereto, which may be responded to by counte1'' affidavits on
or before the hearing of the motion, and each party shall file all his
affidavits at once, and none thereafter)
SEa. 2928. An action in which a bond for costs is required by the
last section, shall be dismissed if a bond is not given in such time as
the court may allow.k
·
SEa. 2929. If the plaintiff in an action, after its institution becomes a non-resident of this state, he may be required to give security
for costs in the manner and under the restrictions provided in the
preceding sections of this chapter.
SEa. 2930. In an action in which a bond for costs has been given,
the defendant may, at any time before trial, make a motion for additional security on the part of the plaintiff; and if on such motion the
court is satisfied that the surety in the plaintiff's bond has removed
from the state, or is not sufficient for the amount thereof, it may dismiss the action, unless, in a reasonable time to be fixed by the court,
sufficient security is given by the plaintiff.
SEa. 2931. No attorney or other officer of the court shall be received as security in any proceeding in court.1
SEa. 2932. After final judgment has been rendered in an action in
which security for costs has been given as required by this chapter,
the court, on motion of the defendant or any other person having the

J The provisions of this section are not confined to foreign corporations. A domestic corporation may be required to give security for
costs. The D. llf. V. Live Stock Ins. Co. v.
Henderson, 38 Iowa, 446.
. The affidavit annexed to a motion for security
for costs need not set out the facts constituting
the defense, but only that the party making the
motion has a good defense. Jd.
The time fixed by the court within which a
bo!Jd for costs must be filed, w1ll be deemed sufficient, on appeal, unless it is made to appear
that the plaintiff was prejudiced by the order.
I d.
. T~is, section of the code does not apply to the
JUstice s courts. Smith v. Humphrey, 15 Id.,

Must be given
when.
R. § § 3442, 3448.

Cause dis·
mis!!led.

R. § 3443.
When plaintllf

becomes nonresident.
R. §3444.
Additional
security.
R. § 3445.

Attorney or
officer cannot
be.
R. § 3446.
Judgment on
bond rendered
on motion.
R. § 3447.

without fixing a further time for filing a bond
for costs, the supreme court will not interfere
where the order works no substantial prejudice
to the plaintifl'. The D. M. V. R. Co. v. Henderson, 38 Iowa, 446 •
1The prohibition of this section against attorneys becoming sureties in proceedings in court,
is not lim1ted to costs. It applies to injunctions,
attachment, and similar bonds, as fully as to
those securing costs . .Massie v. Meann, 17 Iowa,
liH.
An attorney who tenders himself as surety on .
a bond in court and is accepted, cannot afterwards plead the fact that he is an attorney to
relieve himofhis ol>llgation. Wrightv.Schmidt
et al., 47 Id., 233.
428.
The fact that an attorneys name is signed to
t A dismissal of the action is the penalty for a the bond, and that the approv<1l of the clerk is
non-compliance w1th an order to secure costs; indorsed thereon in due form is conclusive of his
and where the court below dismisses the action acceptance as surety. Id.
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right to such costs or any part thereof, may render judgment summarily, according to the chapter on summary proceedings, in the
name of the defendant or his legal representatives, against the sureties for costs, for the amount of costs adjudged against the plaintiff
or so much thereof as may remain unpaid.

CHAPTER 16.
OF COSTS.
Recoverable by
successful

party.
R. § 3449.

Where several
parties and

causes of action.

R. § 3451.

SECTION 2933. Costs shall be recovered by the successful against
the losing party. But where the party is successful as to a part of
his demand, and fails as to part, unless the case is otherv;'ise provided
for, the court may, on rendering judgment, make an equitable apportionment of costs.m
SEc. 2934. In actions where there are several plaintiffs or several
defendants, the costs shall be apportioned according to. the several
judgments rendered; and where there are several causes of action embraced in the same petition, or several issues, the plaintiff shall recover
costs upon the issues determined in his favor, and the defendant shall
recover costs upon the issues determined in his favor.n

m Where a number of witnesses subprenaed by
the plaintiff were in attendance at the trial to
testify touching an issue joined, and the defendant withdraw his answer immediately before the
jury was impaneled, and presented a new issue which rendered the testimony of said witnesses immaterial, it was held proper for the
court to tax a portion of the costs to the defendant, notwithstanding he was the successful party. JVhitn~y v. Hackney, 20 Iowa, 460.
While, as a rule, the successful party is entitled to recover costs, the court has the power,
under peculiar circumstances to adjudge otherwise. Scott's Adm'r v. Cole et al., 27 Id., 109.
Where the plaintiff obtains relief in part,
though he fails in the main part of his case, the
court may, in its discretion, order the defendant
to pay his own costs. Burton v. Mayson, 26
Id., 392.
A plaintiff who recovers in his action is not, as
a matter oflaw, entitled, in all cases, to recover
full costs. There may be circumstances justifying an equitable apportionment bhereof by the
court. Hatch v. Gudd, 29 Id., 95; Brink v.
Nuweg, Id., 444; Bare v. JVri_qht, 23 Id., 101.
Where no abuse' of discretion is shown, an
order of the court below apportioning costs will
be sustained in the appellate court, if the plaintiff has recovered but a part of his demand.
Boone County v. Wilson et al., 41 ld., 69.
The apportionment of costs is a matter resting
in the discretionary powers of the court, and its
action in this respect will not be disturbed, on
appeal, unless 11n abuse of such discretion is affirmatively shown from all the facts. Bush v.
Yeoman, 30 Id., 479.
It is competent for the trial court to adopt and

inforce a rule limiting the right of witnesses,
subprenaed and attending court in several cases
at the same time, to fees for mileage and attendance in one case only. Such a rule is consistent with law, within the meaning of § 2680
of the revision (code, section 180). llluffert v.
The D. B.S. M. R. Co., 34 Id., 430. MILLER,
J., dissentin_q.
The costs in a proceeding to restore the record
of a judgment which has been destroyed, if the
motion is resisted and is sustained by the court,
should be taxed against the losing party. Ranke
& McKinley v. Herrum, 48 ld., 276.
Where in an action before a justice of the
peace upon four separate items of demand, the
judgment of the justice in favor of the plaintiff
was appealed from, and the plaintiff recovered
one dollar in the circuit court, it was held. that
the case was a proper one for an apportionment
of the costs under section 29:33 of the code.
Howder v. Overholser, 48 Id., 365.
n While this section has reference primarily ~o
cases where the petition embmces several causes
of action, or where there are several issues joined
upon the matters therein alleged, it may still
include a case where the plaintiff recovers upon
his demand, and the defendant, in whole or in
part upon his counter claim. A1·thur v. Funk,
22 Id., 238. See, also, Brink v. Neiu·eg, 29 lcl.,
444.
Where there are two issues, one of which is
determined in favor of the plaintiff and tho
other in favor of the defendant, it is proper that
the plaintiff should pay the costs on the issue
decided against him, and that the defendant
should pay the costs on the issue decided against
him. Porter v. McBride, 44 Iowa, 479.
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SEc. 2935. All costs accrued at the instance of the successful party Uncolleetf'd
party
which cannot be collected of the other party, may be recovered on making to pay.
R.
§
3452.
motion by the person entitled to them against the successful party.
SEc. 2936. The necessary fees paid by the successful party in pro- What Included
curing copies of deeds, bonds, wills, or other records filed as a part of ln.
R. § 3453.
the testimony, shall be taxed in the bill of costs.
Same.
SEc. 2937. Postage paid by the officers of the court, or by the par- R.
§ 3454.
ties in sending process, depositions, and other papers being part of
the record, by mail, shall be taxed in the bill of costs.
SEc. 2938. When a pleading contains a defense stating matter Cost: allowed
who conwhich arose after the commencement of the action, whether such party
fess matter
which arotle
matter of defense be alone or with other matter of defense which after
action.
arose before the action, the party affected by such matter may confess R. § 3455.
the same, and thereupon shall be entitled to the costs of the cause as
to the party pleading such matter up to the time of such pleading.
SEc. 2939. When a plaintiff dismisses the action or any part thereof, On dismissal
action or
or suffers it to abate by the death of the defendant or other cause, or of
death of party.
where the suit abates by the death of the plaintiff and his represent- R. § 3456.
ati~s fail to revive the same according to law, judgment for costs
may be rendered against such plaintiff or representative, and, if
against a representative, shall be paid as other claims against the estate.
Detween coSEc. 2940. The co-parties against whom judgment has been recov- parties.
ered, are entitled as between themselves to a taxation of the costs of R. ~ 3457.
witnesses whose testimony was obtained at the instance of one of the
co-parties, and inured exclusively to his benefit.
When disSEc. 2941. Where an action is dismissed from any court for want missed
for
of jurisdiction, or because it has not been regularly transferred from want of jurisdiction.
an mferior to a superior court, the costs shall be adjudged against the R. § 3458.
party attemptin(T to institute or bring up the cause.
SEc. 2942. The clerk shall tax in favor of the party recovering Clerk to tax.
costs, the allowance of his witnesses, the fees of officers, the compen- R. § 3459.
sation of referees, the necessary expenses of taking depositions by
commission or otherwise, and any further sum for any other matter
which the court may have awarded as costs in the progress of the
cause or may deem just to be taxed. 0
•
SEc. 2943. In actions in which the cause of action shall, by assign- When cause or
is as ..
ment after the commencement of the action, or in any other manner, action
signed.
become the property of a person not a party to the action, such party u. § 3460.
shall be liable for the costs in the same manner as if he were a party.
SEc. 2944. Any person aggrieved by the taxation of a bill of costs, Re-laxation.
may, upon application, have the same re-taxed by the court, or by a R. § 3461.
referee appointed by the court in which the application or proceeding
was had, and in such re-taxation all errors shall be corrected; and if
the party aggrieved shall have paid any unlawful charge by reason of
the first taxation, the clerk shall pay the costs of re-taxation, and also
to the party aggrieved the amount which he may have paid by reason
of the allowing of such unlawful charges.P
co~;ts:

• It was held under this section in the revision,
prior to the code, that the compensation of a
person agreed upon by the parties and appointed
by the court to take down the testimony in
writing in a civil case, might be properly taxed
as part of the costs against the unsuccessful
party. Kunlcle v. 1'he Ind. S. D. of Charles
Cii1J, 36 Iowa, 99.
Officers whose fees are fixed by law cannot

charge fees for services for which no specific fee
is allowed. The clerk cannot charge a separate
fee for assessing the amount due on a promissory
note. Sprout v. Kelly, 37 Id., 44.
P Whether a receipt purporting to "release
and discharge the defendant from all actions,
causes of action, debts, claims and demands in
law C£ equity up to date," includes the costs as

732
On appeals to
supreme court.
R. § 3462.

f'lerk of SU·
preme court:
duty of.
R. § 3463,

Duty of clerk
below.
R. § 3464.
Interest from
verdict to be
computed.
n. § 3466.
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SEc. 2945. In cases of appeals from the district or circuit court, the
clerk shall make a complete bill of costs showing the items which
shall accompany the record, and a copy of the same shall be placed
upon the execution docket of the court below.
SEc. 2946. When the costs accrued in the supreme court and the
court below are paid to the clerk of the supreme court, he shall pay so
much of them as accrued in the court below to the clerk of said court
and take his receipt for the same..
SEc. 2947. On receiving such costs, the clerk of the court below
shall charge himself with the money upon his execution docket, and
pay it to the persons entitled to the same.
SEc. 2948. When the judgment is for the recovery of money, interest from the time o£ the verdict or report until judgment be finally
entered shall be computed by the clerk and added to the costs o£
the party entitled thereto.

well as the debt of a judgment before a justice delivered, was held to be a question of law for
of the peace, in favor of the person making the the court and not for a jury. Paclcer v. Paclcer,
receipt and against the one to whom it was 24 Iowa, 20.
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TITLE XVIII.
OF ATTACHMEMTS, EXECUTIONS, AND SUPPLEMENTARY
PROCEEDINGS.

CHAPTER 1..
OF· ATTACHMENTS AND GARNISHMENT.

SECTION 2949. The plaintiff in a civil action may cause any prop·
erty of the defendant wh1ch is not exempt from execution to be attached at the commencement or during the progress of the proceed·
ing, by pursuing the course hereinafter prescribed!
SEc. 2950. If it be subsequent to the commencement of the action,
a separate petition must be filed, and in all cases the proceedings rela.
tiYe to the attachment are to be deemed independent of the ordinary
proceedings and only auxiliary thereto."
SEc. 2951. The petition which asks an attachment must in all
cases be sworn to. It must state:
1. That the defendant is a foreign corporation, or acting as such;
or,
2. That he is a non·resident of the state; or,
3. That he is about to remove his property out of the state with·
out leaving sufficient remaining for the payment of his debts; or,
4. That he has disposed of his property, in whole or in part, with
intent to defraud his creditors; or,
5. That the defendant is about to dispose of his propertv with in·
tent to defraud his creditors; or,
•

• Where the petition and bond for an attachment are filed, and the writ issued on the same
day, but the original notice dated and delivered
to t.he sheriff the next day thereafter, a motion
to quash the writ because issued before the commencement of the action was held properly overruled. Hagan v. B!trch, 8 Iowa, 309.
Where the petition which asks an attachment
is filed, the action is so far commenced that the
writ of attachment may then issue, before the
original notice is placed in the hands of the
eheritf for service. Id.
Where the writ is not issued for several days
after the filing of the petition a.~king an attach·
ment, it will not be quashed. Van Winkle v.
A. J. Ste1Jens & Co., 9 I d., 264; Ha,qan v.
Burch, 8 ld., 309.
·
The unassig-ned dower interest of a widow in
the real estate of her deceased husband is not
subject to attachment in an ordinary action at
law. lla.~ch v. .bfoore, 48 Id., 611.

Property attached.
R.lj 8172.

Separate petition.
R.§ 3173.

Petition must
state.
R.§ 3174.
Ch. 161, § 1, 13
G. A.

A judgment may be levied on and sold under
an execution, like any other personal property,
but it can be attached by garnishment only.
Ochiltree et al. v. M., I. & N. ll. Co., 49 ld.,
150.
• If the writ is asked in the original petition,
but one petition is required, but there must be
a separate petition where the writ is sued out
subsequent to the institution of the action.
Shapleigh v. lloop, 6 Iowa, 524.
This section applies to cases when the attachment is sought after the commeacPment of the
action. Van Winlcle v. A. J. Stevens & Co., 9
ld., 264.
While an attachment proceeding is auxiliary
to the principal action, yet it is also of such an
independent character within the meaning of
the statute, that an appeal will lie from an order dissolving or snstaining the same Johnson
et al. v. Butler, 1 Id., 459.
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6. That he has absconded, so that the ordinary process cannot be
served upon him; or,
7. That he is about to remove permanently out of the county and
has property therein not exempt from execution, and that he refuses
to pay or secure the plaintiff; or,
8. That he is about to remove permanently out of the state, and
refuses to pay or secure the debt due the plaintiff; or,
9. That he is about to remove his property, or a part thereof, out
of the county with intent to defraud his creditors; or,
10. That he is about to convert his property, or a part thereof, into
money for the purpose of placing it beyond the reach ef his creditors;
or,
11. That he has proporty or rights in action which he conceals; or,
12. That the debt is due for property obtained under false pretences.t
SEc. 2952. Where the petition states, in addition to the other facts
required, that the plaintiff will lose his claim unless the attachment
issues and is served on Sunday, it may be issued and served on that day.

t An amendment of a petition which asks an
attachment. by annexing copies of the causes
of action sued on, will not warrflnt the dissolution of the attachment. McCarn de Scott v.
Rivers, 7 Iowa, 404.
Where, in an action asking an attachment,
the affidavit does not show where it was "subscribed and sworn to," it will be presumed to
have been in the proper county, and that the
failure to set out definitely the county and state
where the affidavit was taken cannot materially
prejudice the defendant. Snell v. Eckerson, 8
Id., 284.
It was held, under the code of 1851, that
where an attachment was sued out upon the
ground that "the defendant is, in some manner,
about to dispose of, or remove his property out
of the state, without leaving sufficient remaining for the payment of his debts,'' the affidavit
should allege further, that such disposition or
removal was with intent to defraud his creditors. Pitman de Bro. v. Searcey, 8 ld., 352;
Bowen v. Gilkison, 7 Id., 503; Lockhard v.
Eaton, 3 G. Greene, 543.
But under the revision of 1860 it was held
that the fraudulent intent need not be alleged,
. when seeking an attachment on the ground that
"the defendant was about to dispose of, or remove his property out of the state without leaving sufficient remaining for the payment of his
debts.'' The Br. St. Bk. v. White, 12 Id., 141,
Sherill v. Fay, 14 ld., 292.
Where affidavit appended to a petition for an
attachment stated " that the facts set forth
therein asking a writ of attachment, are true,"
it was held to be equivalent to an averment that
the allegations of the petition were true, and
that it was sufficient. Sherril v. Fay, 14 ld.,
292.
An allegation in a petition &airing an attachment, that " said defendant is in some manner
about to dispose of his property without leaving
sufficient remaining for the payment of his debts,
held, insufficient in that it did not allege the
removal or disposition BEYOND THE sTA'rE as

mentioned in the third clause of this section.
Mingus v. McLeod, 25 Id., 452; Bundy v.
McKee, 29 ld., 253.
Nor will an amendment, filed after the issuing
of the writ stating that the defendant is in some
manner about to dispose of his property out of
the state, sustain the writ already issued. It
should state that the alleged cause existed at the
time the action was commenced or the writ issued. Bundy v. l.fcKee, Id.
·where an action was commenced against a
non-resident by attachment in B. county, no
property of defendant was found or attached in
that county, but on another writ issued toP.
county real property belonging to the defendant
was attached, after which, on motion of defendant the venue was changed to P. county; held,
that the lien of the attachment upon the property was valid from the date of levy, and took
precedence of an attachment in another action
brought in P. county, the attachment thE'rem
being issued and levied after the first and prior
to tne transfer of the cause from B. county.
Laird Bros. v. Dickerson, 40 Id., 665.
The allegation that "the defendant is not an
inhabitant of the state" is equivalent to the
allegation that he is a non-resident, and is sufficient. Wiltse v. Stearns, 13 Id., 282.
An affidavit showing cause f€lr an attachment,
may be made by plaintiff's attorney. Chittenden
de Co. v. Hobbs, 9 ld., 417; Bates v. Robinson,
7 ld., 318.
In an action against the joint and several
makers of a promissory note, an attachment
may, for sufficient legal cause alleged, be issued
against the property of but one defendant.
Chittenden v. Hobbs, 9 ld., 417.
When the petition states the amout claimed
to be due, a similar averment in the affidavit
for the attachment is not necessary. I d.
When the plaintiff states in his petition more
than one cause for an attachment they must be
stated in the conjunctive and not in the alternative. Stacey de Co. v. Stichton de Co., 9 Id.,
399.
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On contract
SEc. 2953. If the plaintiff's demand is founded on contract, the petition
must
petition must state that something is due, and, as nearly as practica- state.
R.
s
3175.
ble, the amount, which must be more than five dollars in order to
authorize an attachment.u
SEc; 2954. The amount thus sworn to is intended as a guide to the Amount of
atsheriff, who must, as nearly as the circumstances o£ the case will per- property
tached.
mit, levy upon property fifty per cent greater in value than that u. § 3176.
amount.
on con..
SEc. 2955. I£ the demand is not founded on contract, the original Not
tract: j ndge to
petition must be presented to some judge o£ the supreme, district, or allow.
circuit court, who shall make an allowance thereon o£ the amount in R. § 3177.
value o£ the property that may be attached. The provisions o£ this
section apply only to cases in the district and circuit court.v

FOR DEBTS NOT DUE.

SEc. 2956. The property o£ a debtor may be attached previous to
the time when the debt becomes due, when nothing but time is wanting to fix an absolute indebtedness, and when the petition, in addition
to that £act, states:
1. That the defendant is about to dispose o£ his property with intent to defraud his creditors; or,
2. That he is about to remove £rom the state and refuses to make
any arrangements £or securing the payment of the debt when it falls
due, and which contemplated removal was not known to the plaintiff
at the time the debt was contracted; or,
3. That the defendant has disposed of his property in whole or in
part with intent to defraud his creditors; or,
a An action on a judgment, although recovered
for a tort, is founded upon contract, and no
allowance is necessary. as m case of tort. Johnson et al. v. Butler, 2 Iowa, 535.
A petition in an action on contract asking for
an attachment, which fails to state that something is due, and as nearly as practicable the
amount thereof, is defective. Blakley v. Bird,
12 Id., 601: Kelley v. Donnelly, 29 Id., 70.
A claim for damages resulting from the diseased condition of sheep sold under a representation of soundness, is a demand founded on
contract. Swan v. Smith et al., 26 Id., 87.
An action upon a penal bond for a breach
thereof is an action founded on contract. Lord
v. Gaddis, 6 I d., 57. So also an action to recover
a penalty prescribed by a city ordinance, and in
such cases no allowance by a judge is necessary.
The Town of Decorah v. Dunsta11 Bros., 34 Id.,
360.
In an action for unliquidated damages it is
not necessary to state in the petition for an attachment the amount due fi·om the defendant to
the plaintiff. Sherrill v. Fay, 14 ld., 292.
'l'he provisions of this sectiion denying an attachment where the amount claimed does not
exceed five dollars is limited to actions upon
contracts, and has no application to actions
founded on torts. Weller v. Hawes, 49 ld.,
45.

What petition
must state.
R. § 3478.

• In an action for false representations the
damages being unliquidated, an attachment
should not issue until the provisions of this section have been complied with. Gates v. Reynolds, 13 Iowa, 1.
The law regulating the issuing- of attachments
in cases of torts applies to the circuit courts and
the ,judges thereof as well as to the district courts
and judges. Sturman v. Sto11e, 31 I d., 115.
In an action to recover value of certain wheat,
the petition, which asked an attachment, alleged
that the plaintiff had deposited the wheat for
storage With the defendant under a special contract by which the defendant a1,rreed to deliver
the wheat to plaintiff on demand; and further
alleged that plaintiff demanded the wheat of
defimdants; that they had before such demand
sold and shipped the same without authority;
that they could not and did not deliver the same
to plaintiff, and refused to pay therefor; it was
held, that the action was founded on contract
and not upon tort, and that no order of allowance by a judge of the amount to be attached,
was necessary. McGinn v. Butler et al., 31 ld.,
160.
The order of allowance in attachments for
torts must be made by a judge of one of the
courts named in the statute in his individual
capacity, and not by the court. Shel"rillt•. Fay,
14 Id., 292.
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4. That the debt was incurred for property obtained under false
.
pretences. w
SEc. 2957. If the debt or demand on which the attachment suit is
brought is not due at the time of the service of the attachment, the
defendant is not required to file any pleadings unt.il the maturity of
such debt or demand; but he may, in his discretion, do so and go to
trial as early as the cause is reached.
SEc. 2958. And no final judgment shall be rendered npon such at.:
tachment unless the party consents as in the last section, until the
debt or demand upon which it is based becomes due. But property of
perishable nature may be sold as in other attachment ca.'les.
BOND.

Mu•t be first
given: amount.
R. § 8181.

SEc. 2959. In all cases before it can be issued, the plaintiff must
file with the clerk a bond for the use of the defendant, with sureties
to he approved by such clerk, in a penalty at least double the value of
the property sought to be attached, and in no case less than two hundred and fifty dollars in a court of record, nor less than fifty dollars if
in a justice's court, conditioned that the plaintiff will pay all damages
which the defendant may sustain by reason of the wrongful suing out
of the attachment.x

The allegation in the petition of refusal to
the debt applies alone to the second subdivision of this section. Danforth, Davis d!; Co.
v. Carter d!; May, 1 Iowa, 546.
Where the plaintiff, in commencing his action,
brings himself within the provisions of the statute providing for commencing attachment suits
previous to the maturity of the debt. in certain
cases, the defendant cannot plead as a defense
that the debt was not due when the action was
commenced. Churchill et al. v. Fulliam, 8
ld., 45.
An attachment may be issued in an action on
a claim before it is due, only when one or more
of the causes defined by the statute providing
for attachments in such cases, are alleged in
the petition. Stacy cfo 'l'homas v. Stichton d!:
Co., 9 ld., 399.
Where a. petition asking an attachment stated,
as a cause of action, the indebtedness of the defendant for the purchase money of certain lands,
under a contract which was not then matured,
and after it became mature, the plaintiff filed an
amended petition claiming damages for a breach
of the contract on the part of defendant, it was
held, 1. That by the filing of an amended petition which was inconsistent with the original
petition upon which the writ of attachment issued, the plaintiff would be deemed to have
waived his original cause of action; 2. That by
this abandonment of the cause of action first alleged, it is to be presumed that it did not exist
when the attachment was sued out. Young v.
Bl"oadbent, 23 ld., 539.
The existence of an indebtedness is an essenhal pre-requisite to the issuance of the writ and
if no indebtedness exists the writ cannot be
rightfully sued out. I d.
A surety on a promissory note cannot mainw

~ecure

tain an action or attachment proceeding against
his principal until the maturity of the note and
payment thereof by him. Payment by him after the commencement of the action is not sufficient. Dennison v. Sopel". 33 Id., 183.
An action may be properly commenced on
notes g-iven for rent, before they are due, when
nothing but time is wanting to fix an absolute
indebtedness, and it is alleged in the petition
that the defendant is about to diRpose of his
property with intent to defraud his creditors.
Bmce v. Bl"ady, 36 Id., 352.
An attachment may issue on an unmatured
debt when nothing but time is wanting to fix an
absolute mdebtedness. Bacon IJ. J.fal"shall, 37
Id., 581.
"' An attachment bond with but one surety is
not for that reason defective. The word "sureties" in this section may be construed as either
singular or plural. Elliott v. A. J. Stel'ens d!;
Co., 10 Iowa, 418.
'Vhere a bond for an attachment is signed by
the principal and sureties in their partnership
names, it is sufficient. Danfol"lh, Dat'is d!: Co.
v. Ca,·tel" cfo May, 1 Id., 546; Chul"chill v. Fulliam, 8 ld., 45.
The penalty of the bonn should be double the
amount of the value o:f the property which the
sheriff may attach and not double the amount
claimed in the petition to be due. Id. To thP.
same effect are Van TVinlcle v. Stevens d!: Co .. 9
Id., 264; Hamile et al. v. Phenice, Id., 52S:
IIamble v. Owens, 20 Id., 70. It should not be
less than three times the amount claimed in the
petition to be due. IIamble v. Owen, 20 ld., 70.
When the penalty of the bond for an attachmentis less than the amount required it, may be
enlarged by the parties to it, or a new and suf-
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SEc. 2960. The defendant may, at any time before judgment, move
the court or judge for additional security on the part of the plaintiff,
and if, on such motion, the court or judge is satisfied that the surety
in the plaintiff's bond has removed from this state, or is not sufficient,
the attachment may be vacated and restitution directed of any property taken under it, unless, in a reasonable time, to be fixed by the
court or judge, security is given by the plaintiff.Y
SEc. 2961. In an action on such bond, the plaintiff therein may
recover if he shows that the attachment was wrongfully sued out, and
that there was no reasonable cause to believe the ground upon which
the same was issued to be true, the actual damages sustained and
reasonable attorney's fees to be fixed by the court; and if it be shown
such attachment was sued out maliciously, he may recover exemplary
damages, nor need he wait until the principal suit is determined before
suing on the bond. z
ficient bond may be filed.
Van Winlcle v.
StrrJens &-Co., 9 Id., 264; Churehillv. Fulliam,
8 Id., 47.
When a new bond is substituted for the one
filed at the commencement of the action, it takes
the place of the original one, and is to be treated
as if filed at the commencement of the action, so
far as the defendant's claim for damages under
it is concerned. Branch of St. Blc. v. Mort·is,
13 Id., 136.
A new boml may be fileu after the cause has
been reverseu by the appellate court because the
bonu was not in sufficient amount. Hamble v.
Owen, 20 ld., 70.
A misnomer in the bond of the county in
which the action is pending, may be cured by
filing a new bond. Holmes &-Avery v. Budd,
11 Id., 186.
The deputy clerk has authority to approve the
bond and sureties for an attachment. Finn &Co. v. Rose et ux., 12 I d., 56:>.
An at.tachment bond may be executed in the
name of the plaintiff" by his attorneys, as well as
by himself, and the bond will be good, even if
not signed by the plaintiff at all, if otherwise
sufficient. Pilkins v. Boyd, 4 G. Greene, 255.
Y The defendant is not limited to a motion for
a new bond where that filed is not in sufficient
amount, but he may move to dissolve the at·
tachment. Hamble v. Owen, 20 Iowa, 70.
• In an action on the attachment bond the
plaintiff must allege in his petition, and prove
on the trial, that the defendant in suing out the
attachment, had no reasonable grounds for believin.q the facts stated and sworn to in his petition as ground~ for the attachment. It is not
sufficient to allege generally that the writ was
wrongfully sued out. Burton v. Knapp, 14 Iowa,
196; following 1Vinchester v. Cox, 4 G. Greene,
121; Jfahnke v. Damon&- Co., 3 Id., 107; llavet· v. WeiJster, Id., 503.
In an action on an attachment bon:l the plaintiff must allege and prove the breach of its con·
ditions. He must allege the non-payment of
the damages which he alleges he has sustained
by the wrongful suing out of the writ. Horren
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v. Harrison, 37 Id., 378; Ryder "· Thomas, il2
Id., 56.
When an attachment is wrongfully sued out,
the right of action on the bond accrues as soon
as the attachment defendant is disturbed in the
possession of his property by the levy of the
writ. Campbell v. Chamberlain, 10 Id., 337.
In such action the measure of damages is all
such losses and expenses incurred in defending
the attachment proceedings. losses ,sustained by
being depriveu of the use of property attached,
and for injuries thereto, by its depreciation in
value or entire loss. Id.
But injuries to credit, character, or business,
are too remote and speculative to be eonsidererl
in assessing damag-es sustained by the wrongful
suing out of an attachment. Id.
·where the suing out of the attachment was
willfully wrong, exemplary damages may be recovered. Id.
Where, in an action on an attachment bond, .
the suing ont of the writ was not willful and
malicious, the damages recoverable are confined
to actual compensation for the wrong done, anLl
restricted to its immediate consequences. Plumb
t>. JVoodmansee, 34 Id., 116.
In an action on the attachment bond the defendant may show m defense, either that he had
good cause to believe the grounds stated for the
writ to be true, or that they were true in fact.
If true in fact, it would constitute a good defense, though at the time of suing out the writ
he had no sufficient knowledge to constitute reasonable ground for believing them true. Vorse
v. Phillips, 37 Id., 428.
The plaintiff cannot recover, as !?art of his
damages, attorney's fees for prosecutmg the action on the attachment bond. Id.
Nor can he recover for attorney's fees incurred
in defending the same against the attachment
suit, in the absence of an allegation of a general
cla)m for damages, or a special averment of the
particular item. Id.
Where the jury found specially that the defendant was entitled to damages for the wrongful sning out of an attachment, and that the
plaintiff's claim was not yet due, a judgment
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MODE OF ATTACHMENT.
To whom directed.
R. § 3185.

More than one
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ties at same
time.
R. § 3184.

Property attached: officer's
duty.
R. § 3186.

May follow to
another county:
when.
u. § 3187.
What maybe
attached and
how done.
R. § 3188.

SEc. 2962. The clerk shall issue an attachment, directing the
sheriff of the county therein named to attach the property of the
defendant to the requisite amount therein stated.
SEc. 2963. Attachments may be isRued from courts of record to
different counties, and several may, at the option of the plaintiff, be
issued at the same time, or in succession and subsequently, until sufficient property has been attached; but only those executed shall be
taxed in the costs, unless otherwise ordered by the court; and if more
property is attached in the aggregate than the plaintiff is entitled to
have held, the surplus must be abandoned and the plaintiff pay all
costs incurred in relation to such surplus.
SEc. 2964. The sheriff shall in all cases attach the amount of
property directed if sufficient, not exempt from execution, found in
his county, giving that in which the defendant has a legal and
unquestionable title a preference over that in which his title is
doubtful or only equitable.
SEc. 2965. Where there are several attachments against the same
defendant, they shall be executed in the order in which they were
received by the sheriff.·
SEc. 2966. I£, after an attachment has been placed in the hands
of the sheriff, any property of the defendant is moved from the
county, the sheriff may pursue and attach the same in an adjoining
county within twenty-four hours after removal.
SEc. 2967. Stock or interest owned by the defendant in any company, and also debts due him, or property of his held by third persons,
may be attached, and the mode of attachment must be as follows:
1. By giving the defendant in the action, if found within the
county, and also the person occupying or in possession of the property, if it be in the hands of a third person, notice of attachment;
2. I£ the property is· capable of manual delivery, the sheriff must
take it into his custody if it can be found;
3. Stock in a company is attached by notifying the president or
other head of the company, or the secretary, cashier, or other managing agent thereof, of the fact that the stock has been so attached;
4. Debts due the defendant, or property of his held by third persons and which cannot be found, or the title to which is doubtful, are
attached by garnishment thereof.•

for the amount of damages found, not diminished by the amount of plaintiff's claim, was
held, correct. W ethPrell t'. Sprig ley, 43 I d., 41.
In the absence of malice, an action for the
wrongful suingoutofan attachment can be maintained only on the attachment bond. In order
to maintain an action independently of the statute, and not on the bond, malice in suing out
the writ must be averred. Tallant v. The B.
G. L. Co., 36 Id., 262.
Where the plaintiff in the principal action recovers less than five dollars, the judgment detennines that the writ was wrongfully sued out,
and the defendant may recovor in an action on
the bond all actual damages sustained by him;
but such judgment without other evidence does
not prove that the suing out of the writ was
willfully wrong. Gaddis v. Lord c£- Jewett, 10
ld., 141.

Damages are recoverable in an attachment
bond, only in the event of the writ being wrongfully sued out, and this is not to be inferred
from a voluntary dismissal of the action. Noclcles v. Eggspieler, 47 Id., 400.
·whether or not in such case the plaintiff is
entitled to nominal damages is a question of
fact for the jury. Id.
Attorney's fees, under this section, may be
regarded as part of the costs, and the provision
authorizing tbe court to fix: the amount of attorney's fees for defending against an attachment wrongfully sued out is within the scope of
legislative authority. Welle1· v. Hawes, 49 I d.,
45.
• In a proceeding of attachment by garnishment, no bee of the process to the defendant in
the principal action i~ not necessary as in at.
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SEc. 2968. Whenever it appears by the affidavit of the plaintiff,
or by the return of the attachment, that no property is known to the
plaintiff or the officer on which the attachment can be executed, or
not enough to satisfy the plaintiff's claim, and, it being shown to the
judge of any court by affidavit, that the defendant has property within
the state not exempt, the defendant may be required by such judge to
attend before him, or before the court in which the action is pending,
and give information on oath respecting his property.
SEc. 2969. Property attached otherwise than by garnishment, is
bound thereby from the time of the service of the attachment only.b
SEc. 2970. The court before whom the action is pending, or the
judge thereof in vacation, may, at any time, appoint a receiver to take
possession of property attached under the provisions of this chapter,
and to collect, 'llanage, and control the same, and pay over the proceeds according to the nature of the property and the exigency of the
case.
SEc. 2971. All money attached by the sheriff, or coming into his
hands bv virtue of the attachment, shall forthwith be paid over to
the clerk to be by him retained till the further action of the court.
SEc. 2972. The sheriff shall make such disposition of other attached
property as may be directed by the court or judge, and where there is
no direction upon the subject he shall safely keep the property subject to the order of the court.
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PARTNERSHIP PROPERTY.

SEc. 2973. In executing an attachment against a person who owns
property jointly or in commo.;t with another, or who is a member of a
partnership, t.he officer may take possession of such property so owned
jointly, in common, or in partnership, sufficiently to enable him to
inventory and appraise the same, and for that purpose shall call to his
tachmimt of property, under section 2967. Phillips v. Germon, 43 Iowa, 101.
In order to constitute a valid levy of an
attachment, the officer must do such acts as
that, without the protection of his writ, he
would be a trespasser. Allen v. McCalla, 25 Id.,
464.
The officer should do that which will amount
to a chang-e of possession, or something that
will be equivalent to a claim of dominion, coupled with a powe1; to exercise it. Crawford v.
Newell, 23 Id., 453.
In order to make a valid levy on personal
:property, the sheriff must take, or have it withm his power or control, or at least within his
view, and if, having it so, he makes a levy upon
it, it will be good if followed up afterward Wlthin a reasonable time, by his taking possession in
such a manner as to apprise everybody of the
fact of its having been levied upon. And he
may do this by placing it in the possession or under the cont.rol of another person for him; but
it is not a valid levy where the sheriff leaves the
property in the possession and custody of the
defendant. Kingsbury v. Buchanan, 11 Id.,
387, !397.
A judgment can be attached only by garnish-

lm'6ntory and
at-praisement.
R. § 3190.

ment. Ochiltree v. The M., I. ~ N. R. Co., 4i}
Id., 150.
b The levy of an attachment upon property
creates a real lien, which can be divested only
by a dissolution of the attachment; and while
the legislature may suspend the sale of the
property thus levied upon, it cannot discharge
the lien absolutely. Hannahs v. Fflt, 15 Iowa,
141; Day v. Gri.f!ith, ld., 104; Norton et al. v.
Williams, 9 ld., 528.
The rule reco!l'llized in some of the states,
that the death ot a defendant, whose personal
property has been attached, dissolves the attachment and passes the property to the administrator for distribution among the creditors,
does not prevail in this state. Lord v. Allen,
34 Id., 281.
An attachment lien is not superior to a prior
unrecorded deed or mortgage of real property.
Norton et al. v. Williams, 9 ld., 528; Savery
v. Browning, 18 Id., 246.
But an attachment of personal property takes
precedence to a chattel mortgage on the same
property executed and recorded by the mortgagor without the knowledge or consent of 'he
mortgagee till after the levy. Day v. Gri.f!ith,
15 Id., 104.
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assistance three disinterested persons; which inventory and appraisement shall be returned by the officer with the attachment, and such
return shall state who claims to own such property.c
SEc. 2974. The plaintiff shall, £rom the time such property is taken
possession of by the officer, have a lien on the interest of the defendant therein, and may, either before or after he obtains judgment in
the action in which the attachment issued, commence an action by
equitable proceedings to ascertain the nature and extent of such
interest and to enforce the lien; and, if deemed necessary or proper,
the court or judge may appoint a receiver under the circumstances
and conditions provided in chapter twelve, of tiHe seventeen.d
GARNISHMENT.

How effected.
R. § 8195.

Amended by
Ch. 58, 18 G. A..

Debtor to have
ten days notice
of proceedings,
prior to judgmeut.

SEc. 2975. The attachment by garnishment is effected by informing the supposed debtor or person holding the property, that he
is attached as garnishee, and by leaving with him a written notice
to the effect that he is required not to pay any debt due by him to
the defendant or thereafter to become due, and that he must retain
possession of all property of the said defendant then, or thereafter,
being in his custody or under his control, in order that the same
may be dealt with according to law, and the sheriff shall summon
such persons as garnishees as the plaint.iff may direct.• [But no
judgment shall be entered in any garnishment proceedings condemning the property or debt in the hands of the garnishee until the
principal defendant shall have had ten days notice of such proceedings. If the case is pending in the distriet or circuit court the
notice shall be served in the same manner as original notices are
required to be served. I£ the case is pending before a justice of the
peace, the defendant shall have at least five days personal notice of
such proceeding. i£ he be a resident of the county; otherwise service

• The creditor of one partner may levy upon
the interest of hi~ debtor in p[Lrtnership property; but the creditors of the firm are entitled
to be first Ratisfied from the partuer~hip funds
and property, and the separa.te creditors from
the individual funds and property. Hubbard v.
Curtis, 8 Iowa, 1. See also. Richards, Crumbau,qh ti· Shaw v. Haines, :30 Id., 574; Su•itzer
t•. Smith et al., 35 Id., 269; Cox v. Russell, 44
Jd., 556, 560.
The preference which the hw gives the creditors of the partnership to be first s[Ltisfied out
of the firm property, will be protected in proceedings by garnishment by firm and individual
creditors. Switzer v. Smith et al., 35 Id., 269.
d By levying an attachment on p[Lrtner~hip
property in an action against a partner, the
creditor simply acquires a lieu upon the defend[Lnt's interest, the extent of which must be de·
termined by equitable proceedings. Cox v.
Russell, 44 Id., 556; Richm·ds, Cmmbaugh <1:
Shaw v. Haines, 30 Id., 574.
• A notice of garnishment directed to the
mayor, recorder and treasurer of an incor\)orated
city by their individual names and name of
office respectively, informing them that they and
each of them were " attached and held as gar·

nishees. as a debtor and as a person holding
property of" the defendant: Held, that the
notice did not give the court jurisdictiOn of the
city as g[Lrnishee. Claflin et al. v. Iowa Cittj,
Gm·nishee, 12 Iowa, 284.
·
Where by the terms of a policy of fire insurance the same became forfeited [Lnd void by a
change of occupancy and incre[Lse of h[tzzard,
the company was held not liable to be garnished
as a debtor of the policy holder, there being no
legal indebtedness on the part of t.he company.
Victor v. The Hartford Fire Ins. Co., 33 ld.,
210.
A garnishee occupies the relation of defendant to the principal action, and, like the defen::[Lnt therein, may take [1 change of venue. When
eithet· the plaintiff or the defendant lms taken
a change of venue, in which the garnishee has
not joined, the caRe will proceed as to him in the
court where it was commenced. lVesiphal,
Hinds t£· Co. v. Clark et al., 42 Id., 371.
In proceedings by garnishment, notice to the
defend[Lnt in the princip[Ll action of the proceeding is not necessary. Phillips v. Germon,
43 Id., 101.
And the g[Lrnishment process may bP. served
before the original notice is Rerved on the de·
fendant. Id.
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of such notice may be made by posting the same in three public places
in the township, in the manner provided by sections 3609 and 3610 of
the code. The fact that the defendant is not a resident of the county
may be shown by the affidavit of the plaintiff, or his attorney, filed
with the justice befor~ such notices are posted.] .
SEc. 2976. A shenff or constable may be garmshed for money of
the defendant in his hands. So may a judgment debtor of the defendant when the judgment has not been previously assigned on the record,
or by writing filed in the office of the clock and by him minuted as an
assignment on the inargin of the judgment docket, and also an executor for money due from the decedent to thP. defendant may be garnished, but a municipal or political corporation shall not be garnished. •
SEc. 2977. Where the property to be attached is a fund in court,
the execution of a writ of attachment shall be by leaving with the
clerk of the court a copy thereof, with notice, specifying the fund.
SEc. 2978. If the garnishee die after he has been summoned by
garnishment and p('nding the litigation, the proceedings may be
revived by or ag_£tinst his heirs or legal representatives.
SEc. 2979. Unless exempted as provided in the next section, the
notice must also require the garnishee to appear on the first day of
the next term of the court wherein the main cause is pending, or on
the day fixed for trial if in a justice's court, and answer such interrogatories as may be then propounded to him, or that he will be liable to
pay the entire judgment which the plaintiff eventually obtains against
the defendant.
• The objection that the garnishee is exempt
from the process of garnishment is a privilege
which he alone can assert. JVales d!: Son v.
City of Jfnscati11e, 4 Iowa, 302.
And such g«rnishee may waive the privilege.
Clapp v. Wallcer, 25 Id., 315.
Pnor to the revision of 1860, a municipal
corporation was liable to be garnished. Id.
See, also, 1.'aylor v. The B. d!: 11!. R. R. Co., 5
Id., 114.
Under the statute, money belonging to a
debtor, and in possession of a court or officer,
may be attached by garnishent. Patterson v.
Pratt, 19 Id., 338.
But property in the hands of a receiver cannot be siezed on execution. .Martin v. Davis,
21 ld., 535.
The rule that municipal corporations cannot
be garnished is not limited to cases where it
would interfere with the discharge of corporate
duties, but is universal in its application, and
the objection may be made at the time or before the answer is filed. Jenks v. Osceola Tp.,
45 Id., 554.
•
The judgment defendant in an action in the
district court cannot be attached as garnishee.
and subjected to a judgment in a garnishment
proceeding in the circuit court. McGuire v.
Pitts, 42 ld., 535.
A railroad, or other private coporation, may
be garnished, b•1t a municipal corporation is not
thus liable. Clapp v. Walker et al. 25 I d., 315.
See, also, Caldwell v. Stewart, 30 Id., 379.
The guest of an inn-keeper may be garnished
in an action by a creditor against the inn-keeper.
It seems that municipal or political corporations
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are the only exceptions to the operation of the
statute as to who may be garnished. Caldwell
v. Stewart, 30 ld., 379.
A trustee may be garnished for the surplus
money arising from a sale under a trust UPE'd,
and such surplus applied to satisfy the debt of
the person entitled to such surplus. Coole d!:
Sm·,qent v. Dillon, 9 Id., 407.
A mortgagee of chattels mr1y be attached as a
garnishee, and reqmred to answer as to the
amount of his claim yet unpaid, the amount
and value of the property, and he may be held
responsible for the sale and disposition of the
property over and above the payment of his
own claim. Tm·bert v. llaydeu, 11 ld., 43'i;
Campbell v. Leonard, I d., 48\J; Jessup v. Bridqe
et al., Id., 572.
·
r A garnishee is not compelled to appear and
answer unless he is paid the fee~ and mileage to
which a witness would be entitled, when demanded. TVestphal et al. v. Clark et al., 42
Iowa, 371.
But the garnishee is not discharged from the
obligation to retain in his possession all the property of the defendant nuder his control. and
to withhold payment of any money due him, by
reason of a failure to pay his fees. Id.
If the fees were not paid or tendered at the
first summons, they may be subsequently paid
or tendered and the attendance of the garnishee
secured. ld.
The plaintiff has the option to direct the sheriff to take the answer of the garnishee, or to reIJ,Uire his attendance in the court where the prinCipal action is pending, without regard to the
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SEc. 2980. When the plaintiff, in writing, directs the sheriff to
take the answer of the garnishee, the sheriff shall put to the garnishee
the following questions:
1. Are you in any manner indebted to the defendant in this suit
or do you owe him money or property which is not yet due? If so,
state the particulars;
2. Have you in your possession or under your control, any property, rights or credits of the said defendant? If so, what is the value
of the same, and state all particulars;
3. Do you know of any dt>bts owing to the said defendant, whether
due or not due, or any property, rights or credits belonging to him
and now in the posst>ssion or under the control of otht>rs? If so,
state.the particulars, and append the examination to his returng
MODE.

Wben garnishee
refuses to
answer.
R. § :1202.

Examination
in court.
R. § 3203.

Wben garnishee
entitled to fees.
R. § 3204.

Presumption
for fa1lure to
attend.
n. § 3205.

SEc. 2981. If the garnishee refuses to answer fully and unequivocally all the foregoing interrogatories, he shall be notified to appear
and answer on the first day of the next term of court, or on the day
fixed for trial as above provided, and so he may be required in any
event, if the plaintiff so notify him.
SEc. 2982. The questions propounded to the garnishee in court,
may be such as are above prescribed to be asked by the sheriff, and
such others as the court may think proper and right.
SEc. 2983. Where the garnishee is required to appear at court,
unless he has refused to answer as contemplated above, he is entitled
to the pay and mileage of a witness, and may, in like manner, require
payment beforehand in order to be made liable for non-attendance.
SEC. 298±. If, when duly summoned, and his fees tendered when
demanded, he fail to appear and answer the interrogatories propounded
to him without sufficient excuse for his delinquency, he shall be pre-

distance of the latter place from the place of
notice. ld.
Where A. obtained a jud1.,rrnent against K.
which on the same day be assigned to M .. P.
having a judgment against A. gitrnisbed K. who
appeared and acknowledged his indebtedness on
the judgment obtained by A. No notice of the
assignment of the judgment had been given:
Held, that K. could not be compelled to pay J\I.,
the assignee, while the judgment in the garnishment proeeeding remained in force. McGuire v. Pitts, 42 Id., 5:35.
The rights of the plaintiff in the garnishment
proceeding are not affected by the failure to give
notice of the prior assignment, since in any
event he could only attach the interest of A.
which had already passed by the assignment. I d.
g Where the sheriff bas attached property on
a writ of attachment and has returned the same
he has then no authority to summon a third
party as a garnishee nor to take his answers as
such. Nor has the court power to render judgment upon a notice of garnishment thus given
and answers thus taken. Vanfossen v. Anderson, 8 Iowa, 251.

Where M. was employed in Iowa by the defendant. a corporation operating a railroad in
both Iowa and J\Iissouri, a judgment was rendered against him in the latter state by a court
having jurisdiction, and wages due him from
defendant were garnished, notwithstanding they
were exempt under the laws of Iowa; held, that
the garnishee was not bound to interpose such
exemption as a defense, and that tf,e judgment
rendered against the garnishee could not be attacked in a collateral proceeding, for the purpose of again holding the defendant liable to M.
.Moore v. The C., R.I. &: P. R. Co., 4a fd., 385.
A ga,rnishee is not a. party to an action in the
sense that he is required to make defense for
either of the parties, between whom he is presumed to be indifferent as to the merits of the
case. Id.
If a partner is garnished in an action against
his co-partner, be bas a right to deduct from the
amount be may owe the latter any liability which
he would have a right to claim against the copartner in a. settlement with biro. Cox v. Russell, 44 ld., 556.
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sumed to be indebted to the defendant to the full amount of the plaintiff's demand and shall be dealt with accordingly.h
SEc. 2985. ' But, for a mere failure to appear, he is not liable to
pay the amount of the pl:llntiff's ~udgment, until he ~as ~ad an opportunity to show cause agamst the 1ssumg of an execution.
SEc. 2986. A garnishee may, at any time after answer, exonerate
himself from furthe~ responsibility, by paying ov~r to the sheriff .t~e
amount owing by h1m to the defendant, and placmg at .the shenff s
disposal the property of the defendant, or so much of smd debts and
property as is equal to the value of the property to be attached, all of
which may afterward be treated as though attached in the usual
manner)
SEc. 2987. When the garnishee has answered the interrogatories
propounded to him, the plaintiff may controvert the same by pleading
by him filed, and issue may be joined and the same tried in the usual
manner. The answer of the garnishee shall be compentent testimony
on such trial.k
h See JVestphal et al. v. Clark et al., 42 Iowa,
371, cited in notes to §. 2979, ante.
The garnishee is to be placed in no worse condition than if the attachment defendant, himself, were prosecuting an action against him on
the claim. Pifield v. Wood, 9 ld., 249; Smith,
Twor~ood d!: Co. v. Clark d!: Henley, Id., 241.
When a garnishee is called and fails to appear, a default may be entered against him,
though no interrogatories have been prepared
and propounded by the plaintiff. It is not necesRary to su bm1t interrogatories before the appt>arance of the garnishee. Parmenterv. Childs,
and Noble v. same, etc., 12 Id., 22.
1
Where the record shows that the garnishee
was called and failed to appear, the appellate
court will not reverse an order of the court below refusing to set aside a default, upon the unsupported affidavit of the garnishee. Parmenter v. Childs, 12 Iowa, 22.
A showing to set aside a default against a
garnishee, or against issuing an execution
ag.tinst him, must rebut the presumption of indebtedness, and show a sufficient excuse for the
default. ld.
A judgment by default against a garnishee,
who failed to appear when garnished, constitutes no bar to a subsequent action against him
on the same debt for which he was garnished
by one claiming to own the same by assigment
from the defendant in the attachment proceeding, prior to the garnishment. McPhail d!: Co.
v. ll!fatt, 29 Id., 137.
Where a garnishee has been required to make
his .answu more specific, and upon failure to do
so Judgment has been rendered against him by
default, a motion to set aside the default should
be made at the same term the default was entered. Scamahorn v. Scott et al., 42 Id., 529.
J A garnishPe is not chargable with interest
upon funds in his hands from the time of garnishment, unless the presumption, which obtains,
that they were not used by him from that time,
but kept as a separate fund to answer the judg-
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ment of the court, be in some manner over•
come. And this rule is not changed by section
2986 which provides that the garnishee may exonerate himself from liability by paying the
money to the sheriff. :Moore v. Lowrey, 25
Iowa, 336.
A garnishr,e is not generally liable for costs
but if he refuses to answer, or seek8 to avoid ~t
fair investigation of his liablity to the party attached he will be charged with such costs as are
caused by such conduct. Fifield v. Wood, 9
Id., 249; Fag,q v. Parker, It ld., 18.
A garni~hee is not bound to pay money, or
property attached in his hands, to the court.
He may do so at any time before answer, to
avoid further responsibility; but his failure to do
so, or to tender the amount confessed to be in
his hands, does not make him liable for costs.
Randolph et al. v. Heaslip, 11 Id .. 37.
It While the answer of a garnishee is compe·
tent testimony m the trial of an issue taken
thereon, its weight and credit are for the jury
alone and the court has no authority to instruct
in respect thereto. Drake v. Buck, 35 Iowa,
472; Bean v. Barm'.IJ et al., 10 Id., 498; Randolph d!: Leslie v. Heaslip, 11 Id., 37.
The answer of the garnishee if uncontroverted
must be taken as true. Bean v. Barney et al.,
10 Id., 498.
A garnishee should not be charged on his answer alone, unless it contains a clear admission
of a debt due, or the possession of money or attachable property of the defendant. If it is
doubtful he is entitled to judgment in his favor.
J.forse v. l.fat·shall, 22 Id., 290; Fm·well d!: Co.
v. Howard d!: Co., 26 Id., ~1; Smith, Twogood
d!: Co. v. Clarke d!: Ilenle!f, 9 Id., 241.
A garnishee having a lien upon the attached
property in his hands, has a nght to hold the
same until his lien is discharged. Smith, Twogood d!: Co. v. Clarke d!: Henley, 9 Id., 246.
· The trial of an issue made upon the answer of
a garnishee denying indebtedness must take
place in the court wherein the principal action
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SEc. 2988. I£, in any of the above methods, it is made to appear
that the garnishee was indebted to the defendant, or had any of the
defendant's property in his hands either at the time of being served
with the garnishee notice aforesaid, or at any time subsequent thereto
he is liable to the plaintiff in case judgment is finally recovered by him'
to the full amount o£ that judgment, or to the amount o£ such indebt~
edness and o£ the property so held by him; and a conditional judgment
shall be entered up against him accordingly, unless he prefers paying
or delivering the same to the sheriff as above provided.1
SEc. 2989. I£ the debt o£ the garnishee to the defendant is not
due, execution shall be suspended until its maturity.
SEc. 2-990. The garnishee sl1all not be made liable on a debt due
by negotiable paper, unless such paper is delivered, or the garnishee
completely exonerated or indemnified from all liability thereon after
he may have satisfied the judgment.m

is pending, and the garnishee is not entitled to
a change of venue to the county of his residence.
lt!iller d? Co. v. llfa.~on d? Co., 51 ld .. 239.
Where a garnishee, in his answer, has denied
indebtedness, and the plaintiff files a pleadmg
tontroverting the answer of the garnishee and
dleging an indebtedness in general terms, it
was hPhl, that the garnishee should have demurred of moved to make the pleading more
specific, and that failing so to do he could not
object to the introduction of evidence tending
to establish an indebtedness. Ruby v. Schee,
51 ld., 422.
1 Unless there is a recoveq of judgment
against the defendant in the main action, there
ran be no judgment against a garnishee; hence,
in an action on a promissory note, where ilie
maker sets up as a defense, a prior garnishment
as a debtor of the payee of the note, he should
slww that final judgment was rendered ag-amst
the payee of the note. in the suit in which be
wss J:)'Urnisheed. Barton v. Smith, 7 Iowa, 85.
A Judgment against a g;trnishee should not
excPed that against the defendant in the prinT
eipal·action. Timmons v. Johnson, 15 ld., 23.
A garnishee cannot be made liable on a mortga,ge which is not negotiable but is assignable,
nnless the mortgage is produced, or the garnishee be completely exonerated or indemnified
from liability thereon after he may have satisfied the judgment. Id.
A garnishee cannot pay over money to the
defendant after garnishment, thons-h the defendant receive it as agent of, and m payment
of a note given to, the defendant's son, for
property purchased of the father, but which it
was afterwards claimed belonged to the son, if
in fact the property belonged to the father, and
the use of the son's name was merely to defraud
defendant's creditors, and the garnishee knew
that the object of the garnishment was to reach
this money. Kesler v. St. John et al., 22 Id.,
565.
Where a party was garnisheed, who had been
a partner of the defendant and held unpaid

accounts belonging to the firm, it was held that
judgment should not be rendered against him
absolutely for the amount of the defendant's
interest in the accounts, but only that he be
directed to pay over the sum to which the partner was enhtled as the same should be collected.
Cox v. Rus.<ell, 44 ld., 556.
A garnishee should pay no money to his
debtor until an order is made discharging him
as garnishee. If he does so it will be at the
peril of being compelled to pay it again.
Hu.qhes 1•. :Monty, 24 Id., 499.
A garnishee is to be placed in no worse position than if the defendant was enforcing the
claim against him. Noris be entitled to occupy
in any respect a bettPr pos1tion. He is not to
be placed in a situation, except from his own
negligence or carelesgness, where be will be
compelled to pay the debt twice. Smith, Tu·o·
good d? Co. v. Clarke ,f· Henley, 9 Id., 241;
Fifield"· Wood, Id., 249; Bnrlo11 et al. v. Di.<t.
1'p. of Warren, 11 ld., 166; ]}fcCord v. Bealt•J,
12 ld., 299.
.
m A garnishee cannot be made liable on a
mortgage or assignable paper, unless the same
be produced or the garnishee completely exonerated, or indemnified from liability t.l1Preon after he shall have paid t.be judgment. Simmons
v. Johnson, 15 Iowa, 23; Yocum v. White, :36
ld., 288.
While the rights of the holder of a promissor-y
note may be affected by a gannshment of the
maker, before the transfer under which he
claims, the 1·ights of a holder who receives a
note before garnishment are not ;tffected thereby.
Fovller v. Doyle, 16 Id., 5:'34.
'!'he garnishment of the maker of a negotiable
note past due will not render him liable thereto,
unless the note is delivered up, or he be com·
pletely exonerated or indemmfied from all liability thereon. Hughes v. Monty, 24 Id., 499.
If the maker of a negotiable or assignable
paper, when garnished thereon fail to require the
note to be delivered up or to be indemnified, as
be has a right to demand, and does not inter-
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SEc. 2991. The judgment of the garnishment suit condemning the
property or debt in the hands of the garnishee to the satisfaction of
the plaintiff's demand, is conclusive between the garnishee and defendant.
SEc. 2992. The docketing o£ the original case shall contain a statement of all the garnishments therein, and when judgment is rendered against a garnishee, the same shall distinctly refer to the original judgment.
SEc. 2993. An appeal lies in all garnishment cases at the instance
of the plaintiff, the defendant, the garnishee, or an intervenor claiming the property or money.

Judgment conclusive.
R. § 3212.

Docket of orlg·
Ina! ca•e shall
contain.
R. § 3213.
Appeal.
R. § 3214.

RELEASE OF PROPERTY.
SEc. 2994. If the defendant, at any time before judgment, causes
a bond to be executed to the plaintiff with sufficient securities to be
approved by the officer having the attachment, or, after the return
thereof by the clerk, to the effect that he will perform the judgment
of the court, the attachment shall be discharged and restitution made
of property taken or proceeds thereof. The execution of such bond
shall be deemed an appearance of such defendant to the action.n
SEc. 2995. Such bond shall be part of the record, and, if judgment
go against the defendant, the same shall be entered against him and
sureties.
SEc. 2996. The defendant, or any person in whose possession any
attached property is :found, or any person making affidavit that he has
an interest in it, may, at any time before judgment, discharge the
property attached, or any part thereof, by giving bond with security,
to be approved by the sheriff, in a penalty at least double the value of
the property sought to be released, but if that sum would exceed three
times the claim, then in such sum as equals three times the claim, conditioned that such property, or its estimated value, shall be delivered
to the sheriff to satisfy any judgment which may be obtained against
pose to prevent a judgment against him, then
such judgment will constitute no bar or defense
to an action on the note by a holder of the paper
who recf)iveJ it before the garnishment. Yocum
et al. v. White, 36 ld., 288.
Where a garnishee is indebted to the defendant
on negotiable notes, an order that plaintiff have
judgment against the garnishee for the amount
of the claim against the defendant, provided
the g-arnishee be first fully indemnified· as provided by law, or the notes surrendered to him,
is not a final judgment, and an execution issued
thereon will be enjoined on the application of
the assignee. Seals v. Wright, 37 Id., 171.
The answer of a garnishee. that he holds a
note made by a third person to the debtor, which
was placed in his hands by the latter for the
purpose of payinl> a certain judgment against
the debtor on wluch the garnishee is a surety
for the stay of execution, will not justify a judgment against the garnishee. Dryden v. Adams,
29 Id., 195.
w·here the answer of the garnishee shows
merely that he holds a mortgage upon personal
property of the debtor, which is in possession of
the latter, and the value of which is not shown

By defendant
exPcntinga
bond.
R. § § 3191 1 3192,
4129.

Judgment on
bond.
R. § 3193.
By defendant

or person in
possession givIng bond.
R. § 3219.

the garnishee should be discharged. N'l B'k
v. Berry, 29 Id., 266.
"The bond provided for by this section, may
be taken and approved by the sheriff in vacation if ofl"ered before he returns the writ, or by
the clerk after the return has been made. Budd
v. Ditrall et al., 36 Iowa, 315.
Where the parties and the sheriff intended to
execute a delivery bond under section 2996, by
mistake executed a bond under section 2994, to
perform the judgment, which before signing
was carefully read over by the obligors, fully understanding its language, it was held to be a
mistake of law against which they could not be
relieved. Moorman et al. v. Collier, 32 Id.,
138. To the same effect is Glenn dl: Pryce v.
Statler et al., 42 I d .. 107.
Where the sheriff releases attached property
under a bond providing that the obligors shall
be liable for any judgment that may be rendered, the property is nevertheless constructively
in his possession so long as it is in the possession of the bondsmen, and parol evidence is not
admissible to show that the property was in fact
released to the owner thereof. Selz dl: Co. v.
Belden et al .• 48 Td •• 41>1.
·
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the defendant in that suit within twenty days after the rendition
thereof. This bond shall be filed with the clerk of the court. 0
SEc. 2997. To de.termine the value of property in cases where a
bond is to be given, unless the parties agree otherwise, the sheriff shall
summon two disinterested persons having the qualification of jurors,
who, after having been sworn by him to make the appraisement faithfully and impartially, shall proceed to the discharge of their duty. I£
such persons disagree as to the value of the property, the shpriff shall
decide between them.P
SEc. 2998. In an action brought upon the bond above contemplated, it shall be a sufficient defense that the property for the delivery of which the bond was given, did not, at the time of the levy,
belong to the defendant against whom the attachment was issued, or
was exempt from seizure under such attachment.q
SALE OF PERISHABLE PROPERTY.

How and when
done.
Ch. 167, § 22, 13
G. A.

SEc. 2999. When the sheriff thinks the propP-rty attached in
danger of serious and immediate waste and decay, or when the keeping
of the same will necessarily be attended with such expense as greatly
to depreciate the amount of proceeds to be realized therefrom, or when
the plaintiff makes affidavit to that effect, the sheriff may summon
three persons having the qualification of jurors to examine the same.
The sheriff shall give the defendant, if within the county, three days'
notice of such hearing, and he may appear before such jury and have
a personal hearing. I£ they are of the opinion that the property
requires soon to be disposed of, they shall specify in writing a day
beyond which they do not deem it prudent that it should be kept in
the hands of the sheriff. If such day occurs before the trial day, he
shall thereupon give the same notice as for sale of goods in execution, and for the same length of time, unless the condition of the property renders a more immediate sale necessary. The sale shall be made
accordingly. If the defendant gives his written consent, such sale
may be made without such finding.
SPECIAL ATTACHMENTS.

In actions to
enforce liens,
recovery, sale,
or partition of
real pr<>perty.
Ch. 167, § 23, 13
G. A.

SEC. 3000. In an action to enforce a mortgage of, or lien upon,
personal property, or £or the recovery, sale, or partition o£ such property, or by a plaintiff ha,ving a future estate or interest therein, £or the
security of his rights, where it satisfactorily appears by the petition,
verified on oath or by affidavjts, or the proofs, in the cause that the

• A bond executed by an intervenor after
judgment, and not containing the conditions
prescribed for a delivery bond, nor executed in
the manner provided by the statute, cannot be
regarded as a delivery bond, though executed
as such, and will not entitle the mtervenor w
the possession of the attached property. Jenkins v. Warnock, 37 Iowa, 278.
Property attached by garnishment may be relPased by the execution of a delivery bond, in
the same manner that property taken into the
actual custody of the officers is discharged.
Woodward"· Adams, 9 Id., 474.
In an action on a delivery bond, it is not necessary for the plaintiff w aver or prove that the
property released was appraised, or its value

fixed by agreement before the execution of the
bond. ld.
P The obligors in a delivery bond, given to
discharge property from attachment, cannot object to the validity of the bond on the ground
that the property released was not appraised
before the execution of the bond. W oodwa1·d
v. Adams, 9 Iowa, 474.
q In an action on a delivery bond, an answer
averring that the property attached, at the time
of the levy, did not belong w the defendant in
the attachment proceedmg, is insufficwnt. unless
it also alleges to whom the property d1d belong.
Blatchley d!: Sunp8on v. Adair, 5 Io~a, 545.
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plaintiff has a just claim, and that the property has been or is about
to be sold, concealed, or removed from the state, or where plaintiff
states on oath that he has reasonable cause to believe, and does believe,
unless prevented by the court, the property will be sold, concealed, or
removed from the state, an attachment may be granted against the
property!
SEc. 3001. In an action by a vendor of property fraudulently purchased, to vacate the contract and have a restoration o£ the property,
or compensation therefor, where the petition shows such fraudulent
purchase of property and the amount of the plaintiff's claim, and is
verified by his oath, an attachment against the property may be granted.
SEc. 3002. The attachment in the cases mentioned in the last two
sections may be granted by the court in which the action is brought,
or by the judge o£ any court, upon such terms and conditions as to
security on the part of the plaintiff for the damages which may be occasioned by them, and with such directions as to the disposition to be
made of the property attached, as may be just and proper under the
circumstances of each case.
SEc. 3003. The attachment shall describe the specific property
against which it is issued; and shall have indorsed upon it the direction o£ the court or judge as to the disposition to be made of the attached property. It shall be directed, executed, and returned as other
attachments. •
SEc. 3004. The court may, in any o£ the cases mentioned under
this head of Rpecific attachments, direct the terms and conditions of
the bond to be executed hy the- defendant, with security, in order to
obtain a discharge o£ the attachment or to retain the attached property.

By vendor of
property fraudulently purchased.
R. § 3226.

Granted by
court o• judge:
terms of.
Ch. 167, § 24, 13
G. A.

Describe property: to be indor•ed by conrt
or judge.
R. § 3230.

Court to fix
terms of bonds
given to discharge property.
R. § 3231.

INDEBTEDNESS DUE THE STATE.
SEc. 3005. In all cases ,in which any p~son is indebted to the state
of Iowa, or to any officer or agent of the state £or the use or benefit of
the state, the proper district attorney, or the attorney general, shall
demand payment or security therefor, whenever, in the opinion of
said district attorney or attorney general, the debt is not sufficiently
secured.
SEc. 3006. In all suits for money due to the state of Iowa, or due
to any state agent or officer for the use of the state, it shall be lawful
for an attachment to issue against the property or debts of the defendant not exempt from execution, upon the filing of an affidavit by the
district attorney o£ the proper district, or o£ the attorney general, that
he verily believes that a specific amount therein stated is justly due,
and the defendant therein has refused to pay or secure the same, and
that unless an attachment is issued against the property o£ the defendant there is danger that the amount due will be lost to the state.t
r Where an officer in the levy of a special
attachment not having indorsed thereon the
direction of the court or judge, did not take the
attached property into his custody, nor give
notice of the levy, nor make such return as required by the statute, the levy was held invalid.
Crawford v. Newell, 23 Id., 453.
• See Crawford v. Newell, 23 Iowa, 453, cited
in note to section 300.

Duty of
attorney
attorney
eral.
Ch. 133,
G. A,

district
and
gen-

§ 1, 10

Attachment
may issue: con·
ditwns of.
Same,§ 2.

l A demand must first have been made of the
party against whom an attachment is sought to
entitle the state thereto under sections 3005 and
3006 of the code. The State v. },[orris, 50
Iowa, 203.
An affidavit to the effect that the defendant
is in another state, and that he is about to sell
or remove his property, is not sufficient to
authorize an attachment. ld.
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SEc. 3007. The attachment so issued shall be levied as in other
cases of attachment, and no bond shall be required of the plaintiff in
such cases, and the sheriff shall not be authorized to require any indemnifying bond before levying the same.
SEc. 3008. Any property taken on attachment under the provisions of the two preceding sections, shall be subject to he released upon
the execution of a delivery bond, with sufficient security as providecl
by law in other cases.
SEc. 3009. In case any sheriff shall he held liable to pay any damages by reason of the wrongful execution of any writ of attachment
issued under the three preceding sections, and if. a judgment be rendered therefor by any court of competent jurisdiction, the amount of
judgment when paid by such sheriff shall become a claim against the
state of Iowa in favor of such sheriff, and a warrant therefor shall be
down by the auditor upon proper proof.
SEc. 3010. The sheriff shall return upon e\·cry attachment what he
has done under it. The return must show the property attached, the
time it was attached, and the disposition made of it, by a full and particular inventory; also the appraisement above contemplated, when
such has been made. When garnishees are summoned, their names,
and the time each was summoned, must be stated. And where real
property is attached, the sheriff shall describe it with certainty to identify it, and, where he can do so, by a reference to the book and page
where the deed under which the defendant holds is recorded. He shall
return with the writ all bonds taken under it. Such return must be
made immediately after he shall have attached sufficient property, or
all that he can find; or, at latest, on the first day of the first term on
which the defendant is notified to appear.
SEc. 3011. I£ judgment is rendered for the plaintiff in any case in
which an attachment has been issued, the court shall apply in satisfaction thereof, the money arising from the sales of perishable property,
and if the same is not sufficient to satisfy the plaintiff's claim, the
court shall order a sale by the sheriff of any other attached property which may be under his control.
SEc. 3012. The court may, from time to time, make and enforce
proper orders respecting the property, sales, and the application of the
moneys collected.
SEc. 3013. The sheriff shall be allowed by the court the necessary
expenses of keeping the attached property, to be paid by the plaintiff
and taxed in the costs.
Sl'JC. 3014. Any surplus of the attached property and its proceeds
shall be returned to the defendant,
Sl'JC. 3015. If judgment is rendered in the action for the defendant,
the attachment shall be discharged, and the property attached, or its
proceeds, shall be returned to him.
SEc. 3016. Any person other than the defendant may, before the
sale of any attached property, or before the payment to the plaintiff
of the proceeds thereof or any attached debt, present his petition, verified by oath, to the court, disputing the validity of the attachment, or
stating a claim to the property or money, or to an interest in, or lien
on it under any other attachment or otherwise, and setting forth the
facts upon which such claim is founded; and the petitioner's claim
shall be in a summary manner investigated. The court may hear the
proof or order a reference, or may empanel a jury to enquire into the
facts. I£ it is found that the petitioner has title to, a lien on, or any
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interest in such property, the court shall make such order as may be
necessary to protect his rights. The costs of such proceedings shall
be paid by either party at the discretion of the court. t
SEc. 3017. The fact stated as a cause of attachment, shall not be
contested in the action by a mere defense. The defendant's remedy
shall be on the bond, but he may, in his discretion, sue thereon by
way of counter claim, and in such case shall recover damages as in an
original action on such bond.u
SEC. 3018. A motion may be made to discharge the attachment, or
any part thereof, at any time before trial for insufficiency of statement
of cause thereof, or for other cause making it apparent of record that
the attachment should not have issued, or should not have been levied
on all or on some part of the property held.v
SEc. 3019. When an attachment has been discharged, if the plaintiff then announce his purpose to appeal from such order of discharge,
he shall have two days in which to perfect his appeal, and during that
time such discharge shall not operate a return of the property nor divest any lien, if such appeal be so perfected at the end thereof.
SEc. 3020. But, if judgment in the action be also given against the
plaintiff, he must also, within the same time, take his appeal thereon,
or such discharge shall be final.
SEc. 3021. This chapter shall be lib~rally construed, and the plaintiff, at any time when objection is made thereto, shall be permitted to
amend any defect in the petition, affidavit, bond, writ, or other proceeding; and no attachment shall be quashed, dismissed, or the property attached released, if the defect in any of the proceedings has, or
can be amended so as to show that a legal cause for the attachment
1 The filing of a petition of intervention under
this section, upon which an injunction is granted
as merely auxiliary to the proceedmg at law m
which every issue presen.ted can be tried, does
not change the proceedmg or the method of
trial from law to equity. Pool v. Paul, 23 Iowa,
421.
In an action before a justice of the peace C.
was garnished, and answered that he was radebted to the defendant R., who replied that the
debt was due to his wife. On appeal in the circuit court, W. and A were permitted to interVPM as assignees of the debt. field, that the
intervention was properly allowed, and that the
failure of the garnishee to appeal would not
have the efi"ect to affirm the Jugdment of the
justice. Daniels d!: Co. v. Clark, 38 ld., 556.
The plaintiff in garnishment proceedings
Rtands as against the garnishee in the same
rPlation as the defendant in the main action,
and is liable to be met by the same defenses,
which the garnishee might make against an action by the defendant. Jd.
The remedy of a third person claiming a lien
up_on, or. interest in, attache.d property lS under
this sechon, and not by motiOn to discharge the
property from the levy, under section 3018. Tidrick v. Sulgrove, 38 ld., 339.
u The allegations in a pet:tion setting forth
the causes for an attachment do not constitute
any part of the cause of action, and cannot be
reached by demurrer, nor can issue be joined

~efendant'e

remedy only
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R. § 3238.
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Same.
R. § 3241.
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other caEleB.
R. § 3242.

thereon by answer. Holliday v. Herryford, 9
Iowa, 353; Berr!f "· Grat,el, 11 Jd., 135; McLaren v. Hall, 26 I d., 297; Bnrrows v. Lelmdot:ff, 8 I d., 96; Branch of State Bank v.llforris,
13 Id., 136.
In the main action the defendant in his answer may set up a counter-claim in the nature
of an action. on the attachment bond, in which
he may controvert the causes alleged for the
attachment. Town v. Bringolf et al., 47 I d .. 133.
v In order to justify the discharge of attached
property under this section, on the ground that
it is exempt from levy, the case should be made
clear and satisfactory. McLaren v. Hall, 26
Iowa, 297.
Attached property will be discharged on motion under this section, only when it is apparent
of record that the propPrty should noL have been
levied on. Tidrick v. Sulgrone, 38 Id., 3::)9. .
An officer who holds personal goods in his
possession under a writ of attachment, may at
his discretion, release the same on the claim of
a third party that he is their owner, but the officer does so at his peril, and he has the burden
of establishing that the attached property did
not belong to the defendant. Wadsworth v.
Walliker, 45 ld., 395.
It is competent to move to discharge an attachment on real property where the question of
ownership is in issue, when the facts upon which
the motion is based are conceded. Rusch v.
Moore, 48 Jd., 611.
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existed at the time it was issued; and the court shall give the plaintiff
a reasonable time to perfect such defective proceedings; the causes for
attachment shall not be stated in the alternative.w
SEc. 3022. No levy o£ attachment on real estate shall be notice to
a subsequent vendee or encumbrancer in good faith, unless the sheriff
making such levy shall have entered in a book which shall be kept in
the clerk's office of each county by the clerk thereof, and called
"encumbrance book," a statement that the land, describing it, has
been attached, and stating the cause in which it was so attached, and
when it was done and signed by such sheriff; and such book shall be
open as other books kept by such clerk to public inspection.x

w A petition or affidavit for an attachment
may be amended, and after amendment the plaintiff will not be prejudiced by the defect corrected,
neither is it necessary to issue and levy a new
writ upon the atta~hed property. Wadsn·orth
J;· Wells 1;, Cheeney di: Stinson, 13 Iowa, 576.
It is not necessary to recite in a writ of attachment the causes alleged in the petition as
grounds for attachment. Id. See also, Hays
et al. 1!. (}orby, 3 ld .. 203. Nor is it necessary
to recite in the writ that a bond has been filed.
Ellsworth v. Moore, 5 ld., 486; Hays v. Gorby,
supra.
Amendments to the petition, which do not
state any new cause for the attachment, but
merely make that in the original more specific,
held permissible under section 3242 ofthe revision, and that where the penalty of the bond is
for too small an amount, the same may be amended by Sling a new bond in the proper amount.
So, too, a clerical error in the amount stated
in the writ, causing a slight discrepancy between it and that claimed in the petition and
notice, may be amended, and it was held error
to dissolve an attachment for these defects, after
the amendments had been made. Gourley v.
Carmody, 23 Id., 212. This section of the code
is more liberal yet than section 3242 of the revision.
An amendment, curing a defect as to the form
of the affidavit for the attachment, may properly be allowed. Shaffer v. Sundwall, 33 Id.,
579.
Where a writ of attachment from the circuit
court had the seal of the district court affixed
thereto instead of that of the circuit court, the
writ was held under the revision, to be fatally
defective, and could not be amended. I d.
A person not a party to the action, though
claiming to own the attached property, cannot
move to dissolve the attachment. Williams v.
Walker, 11 Id., 77.
Proceedings in attachment cannot be successfully attacked on the ground that the jurat to
the affidavit is not signed by the officer administering the oath, if it be shown that the affi davit was, in fact, sworn to before him. Cook v.
Jenkins di: Co., 30 ld., 452; Stout v. Folger, 34
ld., 71.
And where it appears that, through inadvertence or omis&ion, the affidavit to a petition for

an attachment was not signed by the party,
though actually sworn to by him, nor the affidavit certified by the officer, the defect may be
cured by amendment. Stout v. Folger, 34 Id.,
71.
When a motion is made to dissolve an attachment, or quaeh the writ, because the bond is
insufficient, the motion should be overruled, if
a new and sufficient bond is filed after the motion. Van Winkle v. Sterens di: Co., 9 Id., 264.
So, also, where the motion is made because of
defects in the petition or affidavit, if the defects
be corrected by amendment. Bunn v. Pt·itrhard, 6 Id., 56; Langworthyv. TVaters et al., 11
ld., 432.
Where a writ of attachment is issued under
the seal of the district court, while the action
was pending in the circuit court, it was held
competent to amend the writ by affixing the
proper seal thereto, and a motion to qua&h for
such cause will not lie. Murdaugh v. McPherrin, 49 Id., 479.
x Where an equitable interest in land, which
does not appear of record, is attached, and a
statement thereof is entered in the incumbrance
book, this entry will not constitute constructive
notice to a vendee or mortgagee of the person
holding the legal title. The Farmers Nl. Bk.
of Salem v. Fletcher et al., 44 bwa, 252.
A grantee is not affected by a lis pendens,
where the conveyance to him was made prior to
the commencement of the action in which it is
sought to establish a charge on the land as the
property of the grantor. I d. See, also, Bailey
v. McGregor, 46 Id., 667.
The fact that one who buys real estate of a
married woman has knowledge of the pendency
of an action against her husband will not charge
him with notice of an attachment therein levied
on the land, nor deprive him of the character of
a bona fide purchaser. Bailey v ..McGregor et
al .. 46 ld .. 667; Eldred v. Drake, 43 Id., 569;
Farmers Nl. Bk. of Salem v. Fletcher et al., 44
Id., 252.
The entry in the incumbrance book of the
levy of attachment upon lands in an action
against one not the holder of the legal title,
does not constitute constructive notice to the
purchaser of such title. Bailey v. JJfcGre,qor et
al., 46 Id., 667.
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SEc. 3023. The word "sheriff," as used in this chapter, is meant to
apply to constables when the proceedings are in a justice's court, or
the like officer of any other court.
SEc. 3024:. When the proceedin~s are in a justice's court, the ju_stice is to be regarded as the clerk of the court for all purposes herem
contemplated.
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EXECUTIONS.

SECTION 3025. ,Executions may issue at any time before the judgment is barred by the statute of limitations, and but one execution
shall be in existence at the same time.a ·
SEc. 3026. Judgments or orders requiring the payment of money,
or the delivery of the possession of property are to be enforced by
execution. Obedience to those requiring the performance of any
other act, is to be coerced by attachment for contempt.b
SEc. .3027. Executions from any court of record may issue into any
county which the party ordering them may direct.•
SEc. 3028. An execution may be issued and executed on Sunday,
whenever an affidavit shall be filed by the plaintiff or some person in
his behalf, stating that he believes he will lose his judgment unless
process issue on that day.
SEc. 3029. Upon the rendition of judgment, execution may be at
once issued, and shall be by the clerk on the demand of the party entitled thereto; and upon its issuance, the clerk shall enter on the
judgment docket the date of its issuance, and to what county and
what officer issued, and shall also enter on said docket the return of
the officer with the date of the return, the dates and amount of all
moneys received into or paid out of the office thereon; a:qd these entries shall be made at the time of the thing done.
SEc. 3030. The clerk willfully neglecting or refusing to perform
any one of the duties in this chapter imposed, shall be liable to a penalty of five hundred dollars, and to damages to the party aggrieved,
and shall be guilty of a misdemeanor in office, and on conviction
thereof, shall be removed from office.
SEc. 3031. In case execution is issued to a county other than that
in which the judgment is rendered, a transcript of such judgment
must be filed in the office of the clerk of the district court of such
• Execution may properly issue on a judgment
after the lien thereof on land has expired, and
at any time within twenty years, the statutory
period of limitations; and a sale of real estate
thereunder is efi"ectual to pass all the interest
the defendant therein had at the time of the
levy. State v. Roost et ux., 34 Iowa, 475.
b A court of law by its judgments dedares the
conclusion of the law upon the facts proved, and
leaves the party to the proper process to enforce
it. It awards specific relief only in actions in
rem. Kramer v. Rebman, 9 Iowa, 114.
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• Where judgment is rendered in one county
and a transcript thereof filed in another, execution must issue from the former county for the
sale of lands in the latter; and a sale made unrler an execution issued in the latter is invalid.
Furman v. Dewell, 35 Iowa, 170; SeatrJII v.
Hamilton, 10 Id., 394.
Execution may issue .f1•om the county where
judgment lS rendered into any county in the
State. Anderson v. Hall, 48 ld., 346, 347.
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county, who shall make an entry thereof in the judgment docket of
such court; and the officer having such execution shall return a copy
thereof, with his return and doings indorsed thereon, to such clerk,
who shall make entries thereof in the same manner and extent as if
such judgment had been entered in and execution issued from such
court.d
SEc. 3032. When sent into any county other than that in which
the·judgment was rendered, return may be' made by mail. But money
cannot thus be sent except by the direction of the party entitled
t.hereto, or his attorney.
SEc. 3033. The execution must intelligibly refer to the judgment,
stating the time and place at which it was rendered, the names of the
parties to the action as well as to the judgment, its amount, and the
amount still to be collected thereon, if for money; and, if not for
money, it must state what specific act is required to be performed. I£
it be against the property of the judgment debtor, it shall require the
sheriff to satisfy the judgment and interest out of property of the
debtor subject to execution.•
SEc. 3034. I£ it be against real or personal property in the hands
of personal representatives, heirs, devisees, legatees, tenants of real
property, or trustees, it shall require the sheriff to satisfy the judg~
ment and interest out of such property.
SEc. 3035. I£ it be for the delivery of the possession of real or personal property, it shall require the sheriff to deliver the possession of
the same, particularly describing it, to the party entitled thereto, and
may, at the same time, require the sheriff to satisfy any costs, damages, or rent;; and profits, with interest, recovered by the same judgment out of the property of the party against whom it was rendered
subject to execution, and the value of the property for which judgment was recovered to be specified therein if a delivery thereof cannot
be had, and shall in that respect be deemed an execution against property.
SEc. 3036. When it requires the performance of any other act, a
certified copy of the judgment may be served on the person against
whom it is given, or upon the person or officer who is required thereby,
or by law, to obey the same, and his obedience thereto enforced.
SEc. 3037. Every officer to whose hands an execution may legally
come shall give a receipt therefor, if required, stating the hour when
the same was received, and shall make sufficient return thereof, to-

d It seems that where for any reason the
amount of a judgment cannot safely be paid to
the attorney, the judgment debtor may pay it
to the clerk, the judgment debtor thus making
the clerk his agent for the proper appropriation
of' the money. Fisher v. Oskaloosa, 28 Iowa, 381.
Money paid to the clerk of the district and
circuit courts upon a judgment recorded in his
office, is received by him in virtue of his office;
and upon his failure to pay overthe money to the
judgment creditor, a recovery may be had therefor against him and his sureties on his official
bond. Thus held where the clerk deposited the
money with a private banker who failed. Morgan v. Long, and H1bben & Co. v. Same, 29 Id.,
434.
Under this section executions may be issued
into any county which the party ordering them

may direct, and a valid sale of real property
may, as between the parties and as to subsequent purchasers having actual notice thereof',
be made in one county under execution issued
on a judgment in another county, notwithstanding no transcript of the judgment is filed in
the county where the land is situated, and sold.
Hubbard v. Barnes, 29 Iowa, 239.
The object and purpose of this section is to
provide a method for effecting a lien of the
Judgment on the real estate where the transcript is filed, and giving of constructive notice
thereof and of the proceedings thereunder, by
keeping a record showing the same. I d.
• A slight variance in the amount stated in an
execution from that stated in the judgment will
not vitiate the writ. Williams v. Brown, 25
Iowa, 247.

..
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gether with the money collected, on or before the seventieth day from
such delivery.
SEc. 3038. The officer to whom an execution is legally issued, shall
indorse thereon the day and hour when he received 1t, and the levy,
sale, or other act done by virtue thereof, with the date, and the dates
and amounts of any receipts or payment in satisfaction thereof; the
indorsements must be made at the time of the receipt or act done/
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PRINCIPAL AND SURETY.

SEc. 3039. When aj ud~ment is against a principal and his surety, the
officer having the collectiOn thereof shall exhaust the property of the
principal before proceeding to sell that of the surety.g
SEc. 3040. The term "surety" in the foregoing section, shall
em brace accommodation indorsers, stayers and all other persons whose
liability on the claim is posterior to that of another; but the surety
shall, if requested by the officer, show property of the principal to
entitle himself to the benefit of this provision.
SEc. 3041. After exhausting the property of the principal, the
officer shall subject the property of the other parties in the order of
their liability in the execution. But the party subsequently liable,
shall, if requested by the officer, show propetty of the party liable
before him so as to entitle himself to the benefit of this provision.
SEc. 3042. But all the parties will be considered as equally liable
in all cases, unless the order of liability is shown to the court and recited in the judgment, and the clerk issuing execution on the judgment containing such recital shall state the order of liability in the
execution.h
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R. § 3260,

Judgment recite order of
liability.
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LEVY.

SEc. 3043. When an execution is delivered to an officer, he must
proceed to execute the same with diligence; if executed, an exact
description of the property at length, with the date of the levy, shall
be indorsed upon or appended to the execution, and i£ the writ was
not executed, or only executed in part, the reason in such case must
be stated in the return.
r The sale of property under an execution after
the expiration of seventy days from the date
thereof, was held not invalid when the levy was
made before the expiration of that time. Butterfield v. Walsh, 21lowa, 97.
g A judgment defendant who is a surety for
his co-defendant has such an interest against
such co-defendant that he may show that property of his principal is subject to execution for.
his debts. Delevan et al. v. Pratt et al., 19
Iowa, 429.
An abandonment of the levy of an execution
upon, and a release therefrom of personal property of the principal judgment debtor, operates
as a discharge of one who is only surety therein,
when such abandonment is without his consent,
and t.he fact of his suretyship was known to the
execution plaintiff; especially is this so where
the property thus released fi·om levy was held
by the surety as his indemnity, and beyond
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Mode of: duty
of officer.
R. S n262,

whose legal control it was placed by the levy.
Sherraden v. Pm·ker. 24 Id., 28.
. ':J-'he judgment plaintiff in an action against
JOmt defendants may enforce his judgment to
1ts fullest extent, against either of them, at his
option. Palmer v. Stacey, 44 ld., 340.
h Any act of the creditor which entitles the
I?rincipal. to claim, f~r any time_, an exemption
lrom performance, w1ll work a discharge of the
surety. But the sur~ty will n~t be discharged
on the ground that tJme was g1ven to the principal, if given with the consent of the surety
or if he subsequently ratify the same. Ilershele;.
v. Reynolds, 22 Iowa, 153.
And these rules apply, not only to obligations
resting in ordinary contracts, but are to be enforced after the contract has passed into a judgment. ld. See, also, Chambers v. Cochran &Brock, Id., 159.
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SEc. 3044. The officer must execute the writ by levying on the
property o£ the judgment debtor, collecting the things in action by
suit in his own name, i£ necessary, or by selling the same, selling tl{e
other property and paying to the plaintiff the proceeds, or so much
thereo£ as will satisfy the execution. 1
SEc. 3045. The officer shall in all cases select such property, and
in such quantitities, as will be likely to bring the exact amount required to be raised, as nearly as practicable, and havingmade one levy,
may, at any time thereafter, make other levies i£ he deem it necessary.
But no writ o£ execution shall be a lien on personal property before
the actual levy thereo£.
SEc. 3046. Judgments, bank bills, and other things in action, may
be levied upon and sold, or appropriated as hereinafter pro·vided, and
assignment thereo£ by the officer shall have the same effect as if made
by the de£endan t.l
SEc. 3047. After the rendition o£ judgment, any person indebted
to the defendant in execution may pay to the sheriff the amount o£
such indebtedness, or so much thereo£ as is necessary, sheriff' to satisfy
the execution, and the sheriff's receipt shall be a sufficient discharge
there£or.k
SEc. 3048. Public buildings owned by the state, or any county,
city, school district, or other municipal corporation, or any other public property which is necessary ;llld proper for carrying out the general
purpose £or which such corporation is organized, are exempt from execution. The property of a private citizen can in no case be levied on
to pay the debt of any such.1

1 By the term "property" in this section is sold under execution.
Campbell v. Lecnard, 11
meant real, as well as personal, property or ld., 489; Torbert v. Hayde11, Id., 435.
estate. Harrison v. Kramer et al., H Iowa, 543,
A promissory note may be levied on and sold
Mil.
Savery v. lialJS, 20 Id., 25, 29.
A judgment creditor may elect, but he is not onItexecution.
held undf'r section 8:J72 of the revision,
compelled, to take in payment of his debt scrip, whichwas
did
not
expressly
include judgments, that
or the ordinary evidences of mdebtedness issued a judgment could not be
levied on and sold on
by such corporation. Oswald v. Thedinga, 17 execution as any other personal
property, but
ld .. 13.
the proper course was to garnish the judgThe levy should describe the property taken, that
debtor. Osbom v. Cloud, 23 Id., 104.
with a certainty that would enable either the ment
Under this section and section 8091, an assuccessor of the sheriff, if one should be ap- signment
a promissory note by an officer,
pointed in the meantime, or the purchaser at the levying onofand
the same, has the same
sale, to find and identify it. Payne v. Billiug- effc>ct as if madeselling
by the defendant in execution,
ham, 10 ld., 360.
confers the same rights upon the assignee
Among the steps required by the statute is a andthe
officer as would be conferred upon an
levy on, or Beizure of, the property, whether it of
of the defendant. Earhat·t t'. Gant et
be real or personal. Downard v. Crenshaw, 49 indorsee
al., 32 Id., 481.
ld., 296, 299.
These sections (3045, 3091) are in their natura
i Where a railroad co~any received a num- remedtal, and by a fair construction, in view of
therr
purpose, the word '' defendant '' therein
ber of its own mortgage bonds from a debtor in
payment of his debt, not for the purpose of can- should be held to include not only the execution
celmg the same, but with the intention of put- defendant, but a defendant in a garnishment
ting them in circulation as securities, it was held proceeding auxiliary to the execution. !d.
that such bonds were property of the corporation,
k The assignee of railroad bonds under an
subject to ue levied on under an execution assignment made after a levy of an execution
agamst its property. IIetherinyton v. Hayden, thereon, takes the same subject to the levy.
11 Iowa, 335.
As a general rule, the right to levy on and Hetherin,qton et al. v. Hayden, 11 Iowa, 335.
1 A judgment against a city corporation is not
sell personal property under execution, is measured by the power to take and deliver possession a lieu upon premises owned by it, and used for
hospital purposes. City of Drwenport v. 1'he
thereof. Campbell v. Leonard, 11 Id., 489.
The mortgagor of personal property has no P. lrf. dl: F. Ins. Co., 17 Iowa, 276.
The property of a municipal corporation which
interest therein which can be levied upon and
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SEc. 3049. I£ no property of a municipal corporation against which
execution has issued can be found, or if the judgment creditor elect
not to issue execution against such corporation, a tax must be levied
as early as practicable to pay off the judgment. When a tax has been
so levied and any part thereof shall be collected, the treasurer of such
corporation shall pay the same to the judgment creditor, or to the
clerk of the court in which the judgment was rendered, in satisfaction
thereof.m
SEc. 3050. Stock or interests owned by the defendant in any corporation, and also debts due him, and property of his in the hands of
is necessary to be used in carrying out the general purpose of its organization, 1s cxen1pt li:om
execuL10n. The City of Fort Dodge v. Moore,
37 ld., 388.
m A mur:icipal corporation can exercise the
power of t;:xation only when expressly conferred
by the legislature. Clark et at v. City qf Davenpm·t, 14 Iowa, 49-1; Jeffries et al v. Law1·ence
et ol, 42 Id., 498; The Iowa R. L. Co. v. The
County of Sac, 09 Id., 124.
When a judgement against a municipal corporation can be paid in n•> other manner, it is
the duty of the corporate authorities to levy a
special tax sufficient to discharge the same, if
within the limit of th<'ir power to levy ta'l!:es.
Oswald v. Thedin,qa, 17 ld., 13; Coy v. The City
Conncil of Lyons, Id., 1; Coffin v. City Council
of Davenport, 26 Id., 515.
.
·when an execution, upon a ,judgment duly
rendered against a municipal corporation, has
been issue1l and returned nulla bona, it is not a
matter in the discretion of the city council, but
a matter of duty on their part to levy the necessary tax to pay the judgment. Co11 v. The City
Council of L!Jons, 13 Id., 1.
1.'he discharge of this duty will be enforced by
mandamus. I d. Also, Boynton v. Dist Tp. of
Neu·ton, 34 Id., 570.
When the limitation of the power of a city
council renders it impossible to raise sufficient
by a single levy to pay off a judgment which is
!fi~de the basis of a proceeding for mandamus,
It 1s competent for the court to order the m~tking
of levies from year to year, within such limitation, until the entire debt is raised and discharged. Id.
A judgment creditor may, but is not compelable to take the scrip of a municipal corporation
in payment of his judgment. Porte,· v. Thomson, 22 Id ., 391; Oswald v. Thedin_qa, 17 I d .. 13.
Alter demand upon, and refusal by, the officers
?f a. municir.al corporation to levy a tax to pay a
.Judgment, 1f within the limit of their power
to do so, they were individually liable under
the revision of 1860. But if the taxing power
was exhausted for the year for which the demand was made, they would not be liable for
s_uch failure; but the failure to make the levy
from year to year, when no legal imped:ment
existed, would render them liable without any
new demand. I d.
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If the current expenses of a corporation are 'o
as to absorb the entire amount of taxes
wluch the officers of the corporation are authorized to levy, they will not be liabl(' for a refusal
to make a further levy; nor for a failure to set
apart a portion of that levied, in payment of the
judgment. Porter v. Thompson, 22 ld., 001.
See also, Coffin v. The City Council of Dave11·
port, 26 Id., 515.
The provisions of this section apply to school
districts as well as to other municipal corpomtions, and the levy of a t.ax to pay a judgment
as-ainst the district may be enforced against the
directors by mandamus. And that they have
issued an order on the treasurer of the district
for the amount of the judgment does not change
the rule above stated. Boynton v. The Dist Tp;
of Newton, 34 Id., 510.
If it be shown that the valuation and assessment of property within the corporation is purposely made too low in order to avoid a judgment against the corporation, it will be co:n·
pelled by mandamus to make a fair a•sessment
of the property, and apply in payment of the
jud~ment, of the proceeds arismg from the
maxnnum tax levied thereon, such surplus as
remains after deducting the amount required tor
the current expenses of the municipal govern·
ment. Coffin v. City Council of Davenport, 26
Id., 515.
This section confers no independent power of
taxation, and does not reqmre municipal corporations to levy a judgment tax in excess of the
maximum rate of taxation established by the
statute. The Iowa Railroad Land Co. v. The
Counf!J of Sac, 39 Id., 124; Coy v. The City
Council of Lyons, 17 Id., I; OstMldv. Thedin_ga,
Id .. 13; Porter v. Thompson, 22 Id., 391; Coffin
v. City Council of Davenpol't, 26 Id., 515.
The denomination of a tax in the levy as "for
judgment fund," and "for c1ty judgment tax,"
is not so ambiguous as will permit the introduction of evidence to show that the proceeds were
intended by the city council to be applied to an~ther purpose t~an the payment of outstanding
JUdgments agamst the c1ty. Rice v. TValker,
44 Id., 458.
The levy of a tax of eight mills by a city for
the rayment of judgments against it, af'ter a tax
of ten mills had been levied for general purposes, was held, not illegal. I d.
lar~e

,
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third persons, may be levied upon in the same manner provided for attaching the same. n
PROCEEDINGS BY GARNISHMENT •
How done:
proceedings.
R. § 3270,

Not affected by
tfxpiration of
execution.
R. § 3271.

. SEc. 3051. In proceedings by garnishment on execution, the gar-

mshe~ shall be .serve~ as in ~ilse of attachment.

The plaintiff may,
al_so, If. the garmshee IS called rnto c~mrt, have a case docketed against
lum Without docket fee, and upon his answer to the officer, issue may
be made and notice thereof given him, or issue may be made on his
answer in court without any notice thereon if made at the same term;
and in all these and every other particular, the proceedings shall be
the same as under garnishment on attachment, as near as the nature
of the case will allow. o
. SEc. 3052. Proceedings by garnishment on execution shall not be
rn any manner affected by the expiration of the execution or its return;
and where parties thereunder have been garnished, the officer shall return to the next term thereafter a copy of the execution with all his
doings thereon, so far as the garnishments thereon are concerned.
PARTNERSHIP PROPEUTY.

Otllcermay
take possesflion, inventory,
and appraise.
R. § 3237.

Lien enforced
by equitable
proceeding.
H. § § 3289, 3200,
3291,

SEc. 3053. When an officer has an execution against a person who
owns property jointly, in common, or in partnership with another,
such officer may levy on and take possession of the property owned
jointly, in common, or in partnership, sufficiently to enable him to
appraise and inventory the same, and ·for that purpose shall call
to his assistance three disinterested persons, which inventory and appraisement shall be returned by the officer with the execution, and
shall state in his return who claims to own the property.P
SEc. 3054. The plaintiff shall, from the time such property is so
levied on, have a lien on the interest of the defendant therein, and
may commence an action by equitable proceedings to ascertain the nature and intent of such interest and to enforce the lien; and, if deemed
necessary or proper, the court or judge may appoint a receiver under
the circumstances provided in chapter twelve of title seventeen of this
code.'

n Debts due a defendant may be levied upon
under execution, in the manner provided for attaching the same, and the proceeding by garmshment must be the same as near as practicable. Claflin et al. v. loU'a City. 12 Iowa, 286;
Lambert t', Powers, 36 Id., 18, ~0.
o Where issue is not taken on the answer of
the garnishee at the same term it is filed, the
garnishee is entitled to notice. But if he makes
a voluntary appearance in person, or by attorney, notice is unnecessary. Kinne v. Anderson,
13 Jowa, 565, 566.
When the property to be levied upon is a fund
in court, it may be levied upon in the manner
prescribed by statute. Patterson v. Pratt, 19
ld., 358.
P See ante, seetion 2973, and notes to that sec-

tion, as to the effect of a levy upon partnership
property.
The interest of a defendant in the assets of a
partnership of which he is a member, is liable to
be taken in execution or reached by proceedings
thereunder, and must be first exhausted before
resort can be had to the homestead of the defendant. Lambert v. Powers, 36 ld., 18.
'The creditor of an insolvent person can
subject to the {layment of his debt, real property
the title to whiCh is in hiH wife's name. but toward the payment of which the debtor has contributed to the extent of such contribution, and
this rule is not varied by the fact that the real
property in controversy embraces the homestead, which would to the same extent, be liable
for an antecedent indebtedness. Croup&- Shaffer v. Morton et ux., 49 Iowa, 16.
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SEc. 3055. An officer is bound to levy an execution on any personal
property in the possession of, or that he has reason to believe belongs
to, the defendant, or on which the plaintiff directs him to levy, unless
he has received notice in writing from some other person, his agent, or
attorney, that such property belongs to him; or, if after levy hereceives such notice, such officer may release the property unlesR a bond
is given as provided in the next section; but the officer shall be protected from all liability by reason of such levy until he receives such
written notice.q
SEc. 3056. When the officer receives such notice he may forthwith give the plaintiff, his agent, or attorney, notice that an indemnifying bond is required. Bond may thereupon be given by or for the
plaintiff, with one or more sufficient sureties, to be approved by the
officer, to the effect that the obligors will indemnify him against the
damages which he may sustain in consequence of the seizure or sale of
the property, and will pay- to any claimant thereof the damages he
may sustain in consequence of the seizure or sale, and will warrant to
any purchaser of the property such estate orinterest therein as is sold;
and thereupon the officer shall proceed to subject t·he property to the
execution, and shall return the indemnifying bond to the district court
of the county in which the levy is made.
SEc. 3057. If such bond is not given, the officer may refuse to levy,
or if he has done so, and the bond is not given in a reasonable time
after it is required by the officer, he may restore the yroperty to the
person from whose possession it was taken, and the levy shall stand
discharged.
SEc. 3058. The claimant or purchaser of any property, :for the
seizure or sale o:f which an indemni:fying bond has been taken and returned by the officer shall be barred of any action against the officer
levying on the property i:f the surety on the bond was good when it
q An officer is bound to levy an execution upon
any personal property in the possession of the
defendants, unless he receives written notice
that such property belongs to a third person,
and he is protected from all liability by reason
of the levy until he receives such notice. Kaster dl: Farwell v. Pease, 42 Iowa, 488; Finch v.
Hollinger, 43 Id., 598.
An action to recover possession of personal
property cannot be maintained against a sheriff
who holds it by virtue of an execution, unless
the plaintiff, prior to the commencement of the
action, gives the sheriff notice in writmg of his
ownership thereof. Finch v. Hollinger, 43 Id.,
598; Kaster d': Farwell v. Pease, 42 ld., 488;
Pete1·son v. Espeset, 48 Id., 262.
In an action of replevin for property in the
hands of an officer, wherein the plaintiffs fail in
their petition to allege notice of their claim of
ownership to the ofiicer, the drfemlant cannot
be permitt~d, after the testimony in the case has
been submitted, to avail himself of the want of
such notice. Warder, Mitchell dl: Co. v. Hoover
d': Co. et al., 51 Iowa, 491.
The reading to an officer about to levy upon
personal property, by virtue of an execution, of
a bill of sale of the property does not constitute

May be required v. hen.
R.

li 3277.

Terms and
conditions of.
R. § 3277.

If not given
levy discharged.
R. § 3278.

Office~

pro·

tected !f bond
good when
taken.
R. § 3279.

the giving to the officer a written notice which,
under this section of the code, would relieve him
from the necessity of making the levy. Gray v.
Parker et al., 49 I d., 624.
An officer cannot recover for his time and expenses in successfully defending in an action of
replevin for personal property on which he had
levied, and with respect to which the plaintiti
in the replevin action had served no notice of
claim of ownership. Rickabaugh v. Bada, 50
Id., 57.
An officer is not bound to attach property the
title of which is in doubt, but having mttde a
levy, and on demand a proper indemnifying
bond having been given, he cannot release the
property without makmg himself liable if, in
fact, the property was subject to attachmPnt.
TVads worth <i!' Co. v. W alliker, 51 Iowa, 60:i.
Where an officer levies on goods, and subsequently, on his own motion, releases the ll'vy,
the burden is on him to show a sufficient cause
for rluch release. Id.
An officer cannot demand an indemnifying
bond in excess of a sum necessary to secure him,
and an agreement to give such bond cannot be
enforced. ld.
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was taken. Any such claimant or purchaser may maintain an action
upon the bond, and recover such damages as he may be entitled to!
SEc. 3059. Where property, for the sale of which the officer is indemnified, sells for more than enough to satisfy the execution under
which it was taken, the surplus shall be paid into the court to which
the indemnifying bond is directed to be returned. T'he court may
order such disposition or payment of the money to be made, temporarily or absolutely, as may be proper in respect to the rights of the
parties ·interested.
SEc. 3060. The provisions of the preceding sections as to bonds,
shall apply to the proceedings upon executions Issued by justices of the
peace. Indemnifying bonds shall be returned in such cases with the
execution under which they are taken.
STAY OF EXECUTION.

How effected:
fur what

tim~.

u. § 3293.

Debts previously con-

tracted: Jaw of.

SEc. 3061. On all judgments for the recovery of money except
those rendered in any court on an appeal or writ of error thereto, or
against any officer, person, or corporation, or the sureties of any of
them, for money received in a fiduciary capacity, or for the breach of
any official duty, there may be a stay of execution if the defendant
therein shall, within ten days from the entry of judgment, procure
one or more sufficient freehold sureties to ent.er into a bond acknowledging themselves security for the defendant for the payment of the
judgment, interest, and costs from the time of rendering judgment
until paid, as follows:
1. I£ the sum for which judgment was rendered, inclusive of costs,
does not exceed one hundred dollars, three months;
2. If such sum and costs exceed one hundred dollars, six months;
provided, that the provisions of this chapter in relation to stay of execution shall not apply to existing contracts, but such contracts shall
be governed by the laws in force at the time they were made, which
are as follows:
When judgment has been rendered against any one for recovery of
money, he may, by procuring one or more sufficient freehold securities to enter into a recognizance acknowledging themselves security
for the defendant for the payment of the judgment, together with the
interest and costs accrued and to accrue, have a stay of the execution
from the time of rendering judgment, as follows:
I£ the sum for which judgment was rendered, inclusive of costs,
does not exceed five dollars, one month;
If such sum and costs exceed five, but not twenty dollars, two
months;
I£ such sum and costs exceed twenty, but not forty dollars, three
months;
If such sum and costs exceed forty, but not sixty dollars, four
months;
I£ such sum and costs exceed sixty, but not one hundred dollars, six
months;
.
I£ such sum and costs exceed one hundred, but not one hundred and
fifty dollars, nine months;

r This section of the code, in so far as it de- officer to recover the specific property levied on,
prives the claimant of property levied upon by is unconstitutional and void. Towle et al. v.
an officer, under the contingency therein pro- Man, 2 N. TV. Rep. (lowa), 340, (tll4).
vided, from bringing an action against such
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If such sum and costs exceed one hundred and fifty dollars, twelve
months;
And provided, further, that all judgments shall bear interest at the
rate of ten per cent per annum on which stay is taken."
SEc. 3062. Officers approving stay bonds shall require the affidavit
of the signers of such bond that they own real estate, not exempt
from execution and aside from incumbrance, to the value of twice the
amount of the j~dgment.•
SEc. 3063. No appeal shall be allowed after such stay ha.'l been obtained, nor shall a stay be taken on a judgment entered as herein contemplated against one who is surety in the stay of execution, nor shall
such stay be allowed to any judgment obtained by a laboring man or
mechanic for his wages. t
SEc. 3064. The surety for stay of execution may be taken and
approved by the clerk, and the bond shall be recorded in a book kept
for that purpose and have the force and effect of a judgment confessed
from the date thereof against the property of the sureties, and the
clerk shall enter and index the same in the proper judgment docket,
as in case of other judgments.
SEc. 3065. ·when the surety is entered after execution issued, the
clerk shall immediately notify the sheriff of the stay, and he shall
forthwith return the execution with his doings thereon.
SEc. 3066. All property levied on before stay of execution, and all
written undertakings for the delivery of personal property to the
sheriff, shall he relinquished by the officer upon stay of execution
being entered.
SEc. 3067. At the expiration of the stay, the clerk shall issue a
joint execution against the property of all the judgment debtors and
sureties, describing them as debtors or sureties therein.
SEc. 3068. ·when any court shall render judgment against two or
more persons, any of whom is surety for any other in the contract on
·which judgment is founded, there shall be no stay of execution allowed if the surety object thereto at the time of rendering the judgment, whereupon it shall be ordered by the court that there be no
stay, unless the surety for the stay of execution will undertake specifically to pay the judgment in case the amount thereof cannot be levied
of the principal defendant.
SEc. 3069. Any surety for the stay of execution may. file with the
clerk an affidavit, stating that he verily believes he will be liable for
the judgment, interest, and costs thereon unless execution issues immediately; and the clerk shall thereupon issue execution forthwith,
• A subsequent purchaser of mortgaged prop·
erty, who has assumed, as between himself and
the mortgagor, the payment of the mortgage
debt, and who is also a co-def\mdant with the
mortgagor in the action to foreclose the mortgage, may under this section, without the consent of the mortgagor, stay the execution of the
judgment of foreclosure. Moses v. The Clerk,
de., 12 Iowa, 139.
.
The provisions of the revision relating to stay
of execution govern in judgments rendered
before the code came into effect. Du Boise et
al. v. Bloom, 88 Id., 512.
. A stay of execu.tion, .otherwise properly taken,
1s not rendered mvahd by the failure of the
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clerk to require the sureties to justify as required by the statute. ld.
• The act of the clerk of the court in passing
upon the sufficiency of.{!. stay bond is not a jllllicial one, and he is liable for any damage sustained by the judgment creditor by rea~on of
his negligence m accepting an insufficient bond.
Hubbard v. Switzer, 47 Iowa. 681.
The taking of the affidavit of the surPty as
required in this section does not exonerate the
clerk from liability if he has been negligent. ld.
'A stay of execution under section 3061,
operates as a waiver of the right to appeal.
Seacrist v. Newman et al., 19 Iowa, 32!3.
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unless other sufficient surety be entered before the clerk as in other
cases.
SEc. 3070. If other sufficient surety be entered, it shall have the
force of the original suret:y entered before the filing of the affidavit,
and shall discharge the onginal surety.
SEc. 3071. Where a stay of execution has been taken, such confessed judgment shall not release any judgment lien by virtue of the
original judgment for the amount then due. The officer holding the
said execution shall return thereon what amount was made from the
principal debtor, and how much from the surety.
EXEMPTIONS.

Property enutner tted.
R. § § 3304, 3305,
3308.
Ch. 91, 11 G. A.
Ch. 167, § § 27,
28, 13 G. A.
Ch. 42, 13 G. A.

Amended by ch.
42.15 G. A.

...

' SEc. 3072. I£ the debtor is a resident of this state and i~ the head
of a family, he may hold exempt from execution the following property; All wearing apparel of himself and family kept for actual use
and suitable to their condition, and the trunks or other receptacles
necessary to contain the same; one musket or rifle and shot gun; all
private libraries, family bibles, portraits, pictures, musical instruments,
and _paintings, not kept for the purpose of sale; a seat or pew occupied
by the debtor or his family in any house of public worship; an interest
in a public or private burying ground, not exceeding one acre for any
defendant; two cows and calf; one horse, unless a horse is exempt as
hereinafter provided; fifty sheep and the wool [therefrom, and the
materials manufactured from such wool]; six stands of bees; five
hogs, and all pigs under six months; the necessary food for all animals exempt from execution, for six months; all flax raised by the
defendant on not exceeding one acre of ground and the manufactures
therefrom; one bedstead and the necessary bedding for every two in
the family; all cloth manufactured by the defendant, not exceeding
one hundred yards in quantity; household and kitchen furniture, not
exceeding two hundred dollars in value; all spinning wheels and·
looms, one sewing machine and other instruments of domestic labor
kept for actual use; the neress-try provisions and fuel for the use of
the falllily for six months; the proper tools, instruments, or books of
the debtor, if a farmer, me hanic, surveyor, clergyman, lawyer, physician, teacher, or professor;)the horse, or the team, consisting of not
more than two horses or mules, or two yoke of cattle, and the wagon
or other vehicle, with a proper harness or tackle, by the use of which
the debtor, if a physician, public officer, farmer, teamster, or other
laborer habitually earns his living; and to the debtor, if a printer,
there shall also be exempt a printing press and the types, furniture,
and material necessary for the use of such printing press and a newspaper office connected therewith, not to exceed in all the value of
twelve hundred dollars.u

a The exemption contemplated in section 3225
of the code, extends only to the articles enumer·
ated in section 3072, and was intended for the
particular parties mentioned. Funk et al. v.
Israel, 5 Iowa, 438.
A waiver of exemption laws, contained in a
promissory note, will not, when judgment is
obtained thereon, entitle the plaintiff to have
his execution levied upon rroperty exempt from
execution by the genera law of the state.
Curtis v. O'Brien & Sea1·s, 20 Id., 376.

A thre.shing machine u>ed by a fanner to
the grain of others for hire, as well as his
own, is not exempt from execution, and will be
assets in· the hands of his administrator. !tfeyer
v. }.[eyer, 23 Id., 359.
·while a physician would he entitled to claim
as exempt two horses, if by their use he ha.bitually earned his living, and this whether he uRed
tllPm together or sing-ly, yet, in order to avail
himself of this exemption, he must show this
use of both horses, for the purpose awl in the
thre~h
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SEc. 3073. The word "family," as used in the last section, does
not include strangers or boarders lodging with the family.
SEc. 3074. The earnings o£ such debtor £or his personal services,
or those of his family, at any time within ninety days next preceding
the levy, are also exempt £rom execution and attachment.v
SEc. 3075. There shall be exempt to an unmarried person not the
head o£ a family, and to non-residents, their own ordinary wearing
apparel and trunk necessary to contain the same.
SEc. 3076. Where the debtor, if the head o£ a family, has started
to leave this state, he shall have exempt only the ordinary wearing
apparel of himself and family, and such other property, in addition,
as he may select, in all not exceeding seventy-five dollars in value;
which property shall be selected by the debtor and appraised according
to the provisions of section two thousand nine hundred and ninetyseven of chapter one o£ this title, but any person coming into this
state with the intention o£ rema:ining, shall be considered a resident
within the meaning o£ this chapter.
SEc. 3077. None o£ the exemptions prescribed in this chapter 'shall
be allowed against an execution issued £or the purchase money of
property claxned to be exempt, and on which such execution is levied.
SEc. 3078. When a debtor absconds and leaves his family, such
property shall be exempt in the hands o£ the wife and children·, or
either of them.
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SEc. 3079. The sheriff must give four weeks' notice o£ the time Notice of.
and place o£ selling real property, and three weeks' notice of personal R. ~ 3310.
?
property.
(
SEc. 3080. Notice shall be given by being posted up in at least How given.(
three public places of the county, one o£ which shall be at the place n. § 3311. ·
where the last district court was held. In addition to which, in case
of the sale of real estate, or where personal property to the amount of
two hundred dollars or upwards is to be sold, there shall be two publications of such notice in some newspaper printed in the county, if
manner contemplated by the statute. Crop r•. tion, may dispose of the same by sale, and
Griswold, 27 ld., i$79.
. an attachment levied while a ~ale is being made
Property which under the statute is exempt and before it is perfected, does not affect the
to a widow, as the head of a family, is not to be ngoht ofthe owner under the exemption laws. I d.
deemed assets in the hands of the administrator,
The building in which a photo~rapher can·ies
nor to be administered upon as such. Ells· on his business, even though It be personal
worth v. Elsworth, 3:~ Id., 164.
property, is not exempt from execution under
Consent on the part of the Widow to such ad· section 3072 of the code. Holden v. Stranahan,
ministration, uncler a miRapprehension of her 48 Id., 70.
rights, will not estop her from afterwards claim"The earnings of a debtor which are exempt
inr, the property or the proceeds. I d.
from execution, include as well the earnings of
fhe exemption law is to be liberally construed. professional men as of mechanics and laborers.
If a person abandons one employment and pro· .McCoy v. Cornell et al., 40 Iowa, 457.
cureR a team or a part of a team, intending to
It is not necessary that the person claiming
complete it for the purpose of using the same in exemption of his personal earnings shall give
good faith to earn for himself a livelihood, it notice of such claim to the sheriff. Id.
Will be deemed such an· habitual use of the
This section does not authorize the creditor to
team in contemphttion of the statute, as to ex· seize by garnishment the earnings of a debtor
empt the same from execution, whether the per- accruing after the garnishment, except those
son elaiming the benefit of the exemption law earnings in excess of ninety days. The earnhas-had an opportunity of using the team much ings for ninety days are exempt whether they
or little. Betmn v. Hayden, 13 Iowa, 122, 125. accrue before or after garnishment. Davis,
A person owning property exempt from execu· Watson&- Co. v.llumphery, 22 Id., 137.
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there be one. In constables' sales there shall be no newspaper publication, and the notice shall be posted in three public places of the
township of the justice, and one of them at his office door. The time
o£ such notice shall be two weeks.
SEc. 3081. An officer selling without the notice above prescribed
shall forfeit one hundred dollars to the defendant in execution, in
addition to the actual damages su.stained by either party; but the
validity of the sale is not thereby affected.w
SEc. 3082. The sale must be at public auction, between nine o'clock
in the forenoon and four o'clock in the afternoon, and the hour of the
commencement of the sale must be fixed in the notice.x
SEc. 3083. ·when there are no bidders, or when the amount offered
is grossly inadequate, or when from any cause the sale is prevented
from taking place on the day fixed, the sheriff may postpone the sale
for not more than three days, without being required to give any
farther notice thereof; but he shall not make more than two such
posti,>Onements, and such postponement shall be publicly announced
when the sale should have taken place.Y
s~c. 3084. ·when the property sells £or more than the amount
required to be collected, the overplus must be paid to the defendant,
unless the officer have another execution in his hands on which said
overplus may be rightfully applied. •

.,. The purchaser at judicial sale is >tuthorized
to assume the regularity of the judgment and
levy, and irregularities in other respects will
not, in the absence of fraud, affect the title ac·
quired by an innocent purchaser. Cooley v.
IVilson, 42 Iowa, 425. See also, Cavender ~
Heirs of Smith, 1 I d., 306; ·Shaffer v. Bolaud~1·,
4 G. Greene, 201; Btt~·ton v. Emerson, Id., 393;
Hoppin.q v. Burnham, 2 G. Greene, 39.
A failure to advertise will not invalidate the
sale. Cooley v. Wilson, 42 ld., 425, 428.
The statute requiring notice of the sale of
property on execution IS directory, and, in the
absence of fraud, a failure to comply with the
statute in this respect will not render t.be sale
and deed void. Id.
"Sheriff's ·sales must be at puhlin auction.
Swortzell v. lllartin, 16 Iowa, .~19, :527.
For many purposes a sheriff in conducting a
judicial oole 1s to be consirlere1l as the agent of
both parties; while he is to be diligent in secur·
ing the money due to the creditor. he is invested
with a sound discretion as to the time, place ancl
manner of sale· and this discretion must be exercised with a fair and impartial attention to the
interests of all concerned. Jd.
Improper conduct on the part of the .sheriff is
not alone sufficient to set aside a judicial sale
when it is not shown that the purchaser was
connected with such conduct. I d.
7
It would seem that where the inadequacy of
price is great, the uidders few, and the sheriff
has failed judiciously to exercise the power to
adjourn the sale, an application to set it aside
should be sustained if made within a reasonable
time. ld.

• While the surplus of moneys arising from
the sale of lands under mortgage foreclosure,

when remaining in the hands of the sheriff, or
under the control of the court, belongs to ~ui.J
sequent lien-holdes in the order of their priority,
and should be so awarded by the court; yet
when the execution on which the sale is made
does not direct the disposition of such surplus,
and the sheriff acting in good faith and without
such subsequent liens, applies the money on
other executions in his hands against the mortgagor, he is not liable therefor to such lien-holders. Polk Co.joruse, etc., v. Sypher, 17 Iowa.358.
Contests in respect to surplus ansing on sales
on execution may be determined upon motion
instead of by petition in equity or other action,
especially when the facts are undisputed, or are
susceptible of being clearly and easily ascertained. Id.
.
· But when the .money has been actu~lly pmd
over by the shenff to subsequent executiOn creelitors of the same debtor, such creditors should
~e brought into court as parties to the proceedmgs. I d.
'V"here the sheriff after sale on a foreclosure
of a mortgage has a balance in his hands belonging to the mortgagor, such balance or surplus may be legally applied on executions
against the mortgagor, then in the hands of the
sheriff, Payne v. Billin,qham, 10 Id., 360.
Where an execution has been levied upon real
property, such levy must be disposed of by a sale
or abandonment thereof, or set aside by a court,
before a second execution can issue, except as
provided in section 3086 of the code. Downard
c h 49 Id 296
v. '·ens aw,
·•
•
Where property has been sold at judicial sale
to the executiOn creditor, he cannot afterwards
withdraw his bid, and treat the sale as a nullity,
E'xcept with the consent of the execution debtor.
Id.
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SEc. 3085. I£ the property levied on sell for less than sufficient for
that purpose, the plaintiff may order out another execution, which
shall be credited with the amount of the previous sale. The proceedings under this second sale shall conform to those hereinbefore prescribed.
SEc. 3086. When property is unsold for want of bidders, the levy
still holds good; and, if there be sufficient time, it may again be advertised or the execution returned and one issued commanding the
officer to sell the property, describing it, previously levied on, to which
a clause may be added, that if such property does not produce a sum
sufficient to satisfy such execution, the officer shall proceed to make
an additional levy, on which he shall proceed as on other executions,
or the plaintiff may, in writing filed with the clerk or justice, abandon
such levy upon paying the costs thereof. In which case execution
may issue with the same effect as if none had ever been issued.
S1<:c. 3087. I£ the defendant is in actual occupation and possession
of the land levied on, the officer having the execution, shall, at least
twenty days previous to such sale, serve the defendant with written
notice, stating that the execution is levied on said land, and mentioning the time and place of sale; and sales made without the notice
required in this section, may be set aside on motion made at the same
or at the next term thereafter."·
SEc. 3088. At any time before nine o'clock A.M. of the day of the
sale, the defendant may deliver to the officer a plan of division of the
land levied on, subscribed by him, and in that case the officer shall sell
according to said plan so much of the land as may be necessary to
satisfy the debt and costs and no more. I£ no such plan is furnished,
the officer may sell without any division.
SEc. 3089. When the purchaser fails to pay the money when
demanded, the plaintiff or his attorney may elect to proceed against
him for the amount; otherwise the sheriff shall treat the sale as a
nullity, and may sell the .Property on the same day, or after a postponement as above authorized.•
SEc. 3090. 'Vhen any person shall purchase at a sheriff's sale any
real estate on which the judgment upon which the execution issued
was not a lien at the time of the levy, and which fact was unknown
to the purchaser, the court shall set aside such sale on motion, notice
having been given to the debtor as in case of action, and a new execution may be issued to enforce the judgment, and upon the order
being made to set aside the sale, the sheriff or judgment-creditor shall
• A sale of land on execution without written
notice to the owner, if he be in the actual occupation or possession thereof, as contemplated in
this section, is irregular and should be set aside
on the motion of such owner. Jensen v. Woodbury et al., 16 Iowa, 515; Fleming v. Maddox
et al., 30 Id., 239.
To constitute actual occupation within the
meaning of this section, it is not necessary that
the defendant should reside on the land. The
meaning of the tetms "actual possession •• and
"occupation'' defined by MILLER, J. Id.
The provrsions of this section are applicable to
sales under special executions, as well as to those
under a general one. I d.
'!'he notice of tl!e levy of an execution upon real

Another ex(•cu..
tion.
It.§ 3316.

Levy holds
good m•less
plaintiff abandons.
R. §3317.

Notice to defenflant: sale
void without.
It. § 3318.

Defendantmay)

di•rLde land nod
g.~.ve

ofJicerplan.
R. § 3319.

When purchaser fails to
pay.
R. § 3320.

Sales vacated

when execution Is not a
lien.
R. § 3321.

property, required by this section to be served
upon the defendant where he is in the actual
accupation and possession of the land, need not
be grven him when the land is in the possession
and under the control of an agent. Bennett et
al. v. Burton et al., 44 ld., 550.
So, also, no notice is required to be served on
the defendant when the property is occupied by
tenants of the owner. Babcock v. Gurney, 42
Id., 154.
1
Wherl' the plaintiff in execution is the purchaser at judicial sale, and fails to pay the costs
of the case, the sheriff may treat the sale as a
nullity, and adjourn it to another day. Reese v.
Dobbins, 51 Iowa, 282.
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pay over to the purchaser the purchase-money; said motion may also
be made by any person interested in tlw real estate.b
SEc. 3091. Money levied upon may be appropriated without being
Dispo•ition of
money levied
advertised or sold. The same may be done with bank bills, drafts,
on.
promissory notes or other papers of the like character, if the plaintiff
R. § 3322.
will receive them at their par value as cash, or if the officer can
exchange them for cash at that value.
SEc. 3092. When a judgment has been obtained against the execuJudgment
againet executor of one deceased, or against the decedent in his lifetime, which the
tor or decedent:
how satisfied
personal estate of the deceased is insufficient to satisfy, the plaintiff
from real propmay file his petition in the office of the clerk of the court where the
erty.
Ch. 167, § 29, 13 judgment is a lien against the executor, the heirs and devisees of real
G. A.
estate, if such there be, setting forth the facts, and that there is real
estate of the deceased, describing its location and extent, [md praying
the court to award execution against the same.
SEc. 3093. The person against whom the petition is filed shall be
Notice.
Ch. 150, § 1, 13
notified by the plaintiff to appear on the first day of the term, and
G. A.
show cause, if any he have, why execution should not be awarded.
How served
SEc. 3094. The notice shall be served and returned in the ordinary
and returned.
manner, and the same length of time shall be allowed for appearance
Ch. 150, § 2, 13
G. A.
as in civil actions, and service of such notice on non-resident defendant:> may be had in such cases by publication.
Execution
SEc. 3095. At the proper time, the court shall award the execution
awarded.
R. § 3326.
unless sufficient cause be shown to the contrary.
Non·age.
SEc. 3096. The non-age of the heirs or devisees shall not be deemed
R. § 3327.
such sufficient cause.
Mutual judgSEc. 3097. Mutual judgments, the executions on which are in the
ments set off.
hands of the same officer, may be set off the one again:>t the other;
R. § 3328.
. except tliat the costs shall not be set off, unless the balance of cash
actually collected on the large judgment is sufficient to pay t.he costs
of both judgments, and such costs shall be paid therefrom accordingly.c
bIn the absence of fraud the law will not ordinarily relieve a purchaser at an execution sale
who acquires a dPjective title. When seasonably applied for the sale will be set aside where
the purchaser receives no title whatever. Hamsmith v. Epsey et al., 19 Iowa, 444; Chambers
v. Cochran If· Brock, 18 Id., 159.
The purchaser at sheriff's sale on execution
takes only the title and interest of the judgment
debtor. Hamsmith v. Epse?f, 19 Id., 444.
A sale on execution at which the purchaser
rec6ived an equity of redemption, will not be
disturbed, when the evidence does not show that
the amount of the prior lien exceeds the value
of the property. Id.
Where personal property was levied on under
execution and the sale postponed for fifteen
months, at the request of the defendant and for
his benefit, it was held that the validity of the
sale as between the parties was not afl"ected thereby. Not so as to creditors of defendant. Payne
v. Billingham, 10 Id., 360.
The lien of a chattel mortgage, duly recorded,
is prior to the lien of a landlord for rent of premises, notwithstanding the mortgaged chattels
were afterwards used by the mortgagor as tenant
of such premises although the mortgagee may
have actual notice that such chattels were being

so used upon the leased premises. Jarchow &Sons v. Pickens, 51 Iowa, 381.
When the judgment debtor has the legal htle
to property at the time the judgment io rendered
and the sale made, the purchaser buys at his
peril, and he is not entitled to relief, if, being
the judgment creditor, he buys the property and
thus satisfies the judgment, even though the
property be encumbered by prior liens. Holtzin_qer et al. v. Edwards, 51 Iowa, 383.
c Where a judgment ha3 been fraudulently assigned by the party in whose favor 1t was rendered, for the purpose of presenting a set-off of
mutual judgment under this section, a court of
equity will interpose and effect such set-off.
Ilurst v. Sheets et al., 14 Iowa, 322.
Under this section and sections 2-'i50 and 2655
of the code, an execution issued upon a judgment in favor of a sole plaintiff may be set-off
against an exection Issued upon a judgment in
which such sole plaintiff is a joint defendant.
Ballinger''· Tarbell, 16 !d., 491.
The shcrifl:" has the power to set-off executions
in his hands only when the parties to the judgments upon which they are issued are in both
cases the same, and when the judgments are
actually the property of the parties tliereto. Bell
v. Perry c£· Townsend, 43 Id., 368.
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SEc. 3098. When real property has bern levied upon, if the estate When sale
is less than a leasehold having two years of an unexpired term, the absolute.
n. § 8329.
sale is absolute.
SEc. 3099. When the estate is of a larger amount, the property is When redeem~
able.
redeemable as hereinafter prescribed.
n. § 3330•
.APPRAISEMENT OF PERSONAL PROPERTY.

SEc. 3100. Personal property levied upon and advertised for sale
on execution must be appraised before sale by two disinterested householders of the neighborhood, one of whom shall be chosen by the
execution debtor and the other by the plaintiff, or in case of the
absence of either party, or if either or both parties neglect or refuse
to make choice, the officer making the levy shall choose one or both,
us the case may be, who shall forthwith proceed to return to said
officer a just and true appraisement, under oath, of said property if
they can agree; and in case they cannot agree, they shall choose
another disinterested householder, and with his assistance they shall
complete such appraisement, and the property shall not be sold for
less than two-thirds of said valuation; provided, the same shall be
offerpd for three successive days at the same place and hour of day as
advertised. and if no offer equal to two-thirds the value thereof be
made, then it shall be lawful to sell said property for one-hal£ of said
valuation.d

How done and
amount it tnust
sell for.

REDEMPTION.

SEc. 3101. If the property sold is not subject to redemption, the Officer to execute deed or
sheriff must execute a deed therefor to the purchaser; but if the same certificate.
is subject., to redemption, he shall execute to such purchaser a certifi- n. § 3331.
cate containing a description of the property and the amount of money
paid by such purchaser, and stating that unless redemption is made
within one year thereafter according to law, he or his heirs or assigns
will be entitled to a deed for the samr.'
SEc. 3102. The defendant may redeem real property at any time By defendant,
..
within one year from the day of sale us herein provided, and will, in when
ell. 167, § 30, 13
the meantime, be entitled to the possession of the property. But in G. A.
no action where the defendant has taken an appeal from the circuit
or district court, or stayed execution on the judgment, shall he be
entitled to redeem.•
d Contracts made prior to the taking effect of
the appraisment law of 1860 (see revision § §
3360-~374) were not affected thereby, even
though enforced after the law took effect. Such
a law imposes a new condition, rendering the
debt more difficult of collection, and to apply it
to existing eon tracts would impair the obligation
thereof. Olmstead v. Kellogg, 47 Iowa, 460;
Rosier v. Hale, 10 Id., 470.
• A sheriff's certificate of sale is admissible
in evidence, after the proper foundation has
been laid for the introduction of secondary evidence, as tending to show the existence and colitents of the execution under which the sale was
made. Con,qer v. Cont'erse, 9 Iowa, 554.
•Under the code of 1851, the sale of mortgaged property upon foreClosure batTed and cut

off all equity of redemption. The mortgagor
or any lien holder might redeem before sale but
not afterwards. Kramer v. Rebman, 9 Iowa,
114.
A judgment creditor has a right to redeem
real estate, purchased by him or by his attorney
for his benefit, under exec11tion, from the holder
of a senior judgment lien, by complying with
the provisions of the statute. Seevers v. Wood,
Bacon &- Co., 12 Id., 290.
Where, after a judgment had attached as a
lien upon real property, it was sold by the judgment debtor and by him conveyed by deed with
covenants against incumbrances and of warranty, after which it was sold on execution issued
upon the judgment, it was held, I. That the
judgment debtor had a right of redemption for
one year from the date of the sale; 2. That

I
I

I
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SEc. 3103. For the first six months after such sale, his right to
redeem is exclusive; but if no redemption is made by him at the end
of that time, any creditor of the defendant whose demand is a lien
upon such real estate, may redeem the same at any time within nine
months from the day of sale. But a mechanics' lien, before judgment
thereon. is not of such character as to entitle the holder to redeem. r
SEc. 3104. Any creditor whose claim becomes a lien prior to the
expiration of the time allowed by law for the redemption by creditors,

the grantee also had a right of redemption as a
'Subsequent purchaser. Harvey v. Spauldin,q et
ux., 16 Id., 397.
To redeem from execution sale, the defendant
must, within one year, pay the required amount
of money into the clerk's office for the use of
the persons entitled thereto. JVeM v. JVatson,
18 Jd., 537.
If in good faith the defendant pays and the
clerk receives, before the expiration of the time
of redemption, an ordinary bank check, and especially of a bank situated in the town or place
where the business is transacted, upon which he
realizes the money, though after the expiration
of the hme, the money being ready to be paid
to the holder of the certificate of sale promptly
and without trouble to him, the payment is sufficient. lei.
In computing the time of redemption of real
estate from execution, the first, or day of sale,
is to be excluded and the right of redemption
exists during and until the last moment of the
same day of the succeeding year. Teucher &English v. Hiatt et al., 23 ld., 527.
A redemption of real property from sale on
execution, effected by a sub-agent appointed by
the agent, instead of by the agent himself, is
valid if the act be afterward ratified by the principal. Id.
A purchaser of mortgaged lands, whose deed
is recorded at the time of the institution of the
action to foreclose will not be bound by the
foreclosure proceedings unless he be made a
party to the suit. But his right will be simply
to redeem by payment of the mortgage debt.
He will not be entitled to a judgment for possession. Porter v. K1lqore, 32 ld., 379.
A sale of real property, after the taking effect
of the code of 1873, under a judgment rendered
prior to that time, should conform to the law inforce at the time the judgment was rendered,
which gave the judgment debtor the right to
elect whether the property should be appraised
before the sale, or sold subject to redemption.
Holland v. Dickersou, 41 ld., 367; Babcock v.
Gurney, 42 ld., 154; Fouda v. Clat·k, 48 ld.,
300.
Where judgment was rendered after the code
took effect, upon a debt contracted before that
time, the sale should be conducted under the
provisions of the code, Babcock v. Gurney, 42
ld., 154; Fonda v. Clark, 4;) Id, 300.
The fact that upon a sale of real estate on execution the sheriff has made a deed to the pur-

chaser 18 a mere irregularit,y, which will not
deprive the judgment debtor of his right to
redeem. Olrnstearl v. Kello,q,q, 47 ld., 460.
When the debtor or his fl.ssignee redeems the
laud, it again becomes subject to sale for the satisfaction of any unpaid portion of the judgment
under which the prior sale was made. Hayes v.
Thode, 18 ld., 51.
But it does not become thus liable when the
redemption is made by a lien holder. Id.
r A junior mortgagee, having assigned the
mortgage as collateral security for a debt of his
own, may redeem the mortgaged premises from
a sale made in the foreclosure of a senior mortgage; and such redemption will inure to the
benefit of the assignee of the junior mortgage.
:Manning v. Markel, 19 ld., 10;3.
The refusal of the assignee to ratify the act
of his assignor does not affePt his rights in respect to such redemption. I d.
lt, seems that under this section, the objection
that a redemption is made by a creditor before
the expiration of six months from the date of
sale, can be made only by the defendant or purchaser and not by a junior lien holder. Wilson
v. Conklin, 22 ld., 452.
Where the purchaser of a junior judgment,
but before the formal assignment thereof to
him, and before the expiration of six months
from the day of sale under execution on a prior
judgment, intending to redeem, paid to the
purchaser the amount of his claim, and took an
assign rnent of the certificate of sale, it was held,
that though his redemption might be informal,
he was still entitled to be regarded in the light
of a purchaser and holder of the certificate; and
that to entitle a judgment creditor, who~e lien
was junior to his, to redeem, he would be required to pay sueh holder the amount of his cerhficate, as well as the amount of his judgment.
I d.
Where P. recovered a judgment all'ainRt Q.
for the purchase monPy of the latter s homestead, and purchased the property at an execution sale thereon for les~ than the amount of the
debt, and E'. also recovered a judgment against
Q. after the date of P.'s judgment,, ~pon a
claim alleged to ante-date the acqms1hon of
the homestead, it was held: 1. That l!'. could
show aliunde that the debt was contracted before the acquisition of the homestead; 2. That
he was entitled to redeem from P. 's purchase npon payment of the amount of his bid. Phelps
v. Finn, 45 Id., 447.

I
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may redeem. A mortgagee may thus redeem before or after the debt
secured by the mortgage falls due.g
SEc. 3105. Creditors havin~ the right of redemption may redeem lllayredeem
each
from each other within the trme above limited, and in the manner from
other.
herein provided.h
R. § 3335.
SEc. 3106. The terms of redemption in all cases, will be the reim- Term~ of.
bursement of the amount paid by the then holder, added to the amount n. § 3336.
of his own lien, with interest upon the whole at the rate of ten per
cent per annum, together with costs, subject to the exception contained in the next section. But where a mortgagee whose claim is
not yet due is the person from whom the redemption is thus to be
made, a rebate of interest at the rate of ten per cent per annum must
be made by such mortgagee on his claim.
SEc. 3107. w·hen a senior creditor thus redeems from his junior, Senior ereditor.
he is required to pay off only the amount of those liens which are R. §3337.
paramount to his own, with the interest and costs appertaining to
those lines.
SEc. 3108. The junior creditor may in all such cases prevent a Junfor.
redemption by the holder of the paramount lien by paying off the lien, R. § 3338.
or by leaving with the clerk beforehand the amount necessary therefor.
SEC. 3109. A junior judgment creditor may redeem from a senior Same.
judgment creditor, by paying to the party, the clerk, or the sheriff, if R. § 3339.
execution has issued, the full sum due, with interest and costs, and
shall become thereby vested with the title to the judgment so
redeemed. 1
SEc. 3110. If paid to the sheriff, he shall give to the part,Y redeem- When money
to sheriff.
ing a certificate that he has paid such sum for the redemption of the paid
R. § 3340.
judgment, describing- it, which being presented to the clerk, he shall
enter such redemption on the judgment docket, as he shall also do if
the money is paid to himself.
from
SEc. 3111. Whenever a senior creditor redeems from a junior cred- Junior crcd1tor.
itor, the latter may in return redeem from the former, and so on as seuior
R. § 3341.
often as the land is taken from him by virtue of a paramount lien.
SEc. 3112. After the expiration of nine months from the day of When right of
creditors exsale, the creditors can no longer redeem from each other except a> pire.
R.
§ 33~2.
hereinafter provided. But the defendant may still redeem at any time
before the end of the year as aforesaid.
g Under this sedion, a mortgagee of lands has
a right to redeem the same from a sale made on
execution, although the liability secured by his
mortgage be only a contingent one which may
never ripen into a certainty. Crossen v. White,
19 Iowa, 109.
Sections 3103 and Sl04, apply to redemption
from sale~ under execution snnp:y, and have no
application to one holding a mechanic's lien on
real property which has been sold on a mortgage
foreclosure, to which he w,;ts not made a party.
Jones v. Hartsock, 42 Id., 147, 151.
b See Seevevs v. 1Vood, Bacon d!- Co., 12 Iowa,
295, cited in notes to section 3102.
1 A junior judgment creditor who purchases
ancl takes an assignment of the certificate of
sale from his senior cred;tor, to whom the land
has been sold, will be regarded as a redemption
creditor within the meaning of the statute; and
to entitle a creditor or lien holder junior to him
to redeem the property from such sale, he must

pay not only the amount for which it was sold,
but also the amount of the other superior judgment liens held by the person thus holding the
certificate of sale by assignment. Goode v.
Cummin_qs, 35 Iowa, 67.
The holder of a junior mortgage who is made
de;'endant in an action to foreclose a senior
mortgage, has the nght to redeem after sale by
paying the amount bid with interest within the
time allowed by statute, notwithstanding the
amount bid by the senior mortgagee at the sale
is less than the amount of the mortg..tge debt.
Tuttle et al. v. Delt'el/, Hlcl., ;:06.
·
Real estate which has been sold in part satisfa.ction of a judgment and redeemed by the judgment debtor docs not become again subjPct in his
hands to the' lien of the ,judgment. (Overruling Crosby v. Ellcadet• Lndge, 16 Iowa, 399);
Claf!ton et al. v. Ellis et al., 50 !d., 590.
The holder of an unsatisfied balance of a
judgment cannot redeem from an execution sale
made under the same judgment. I d.
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SEc. 3113. Unless the d3fendant thus redeems, the purclmo;er. or
the creditor who has last redeemed prior to the expiration of the nine
months aforesaid, will hold the property absolutely.
SEc. 3114. In c·tse it is thus held by a redeeming creditor, his lien,
and the claim out of which it arose, will be held to be extinguished,
unless he pursues the course pointed out in the next section.
SEc. 3115. I£ he is unwilling to hold the property and credit the
defendant therefor with the full amount of his lien, he must, within
ten days after the nine months aforesaid, enter on the sale book the
utmost amount that he is thus willing to credit on his claim.k
SEc. 3116. Any unsatisfied lien creditor, within ten days after the
expiration thus allowed to make the entry required in the last section,
may redeem the property by paying the amount of the legal disbursements of the last holder as hereinbefore regulated, added to the amount
thus entered on the sale book, together with interests and costs.
SEc. 3117. Such redemptioner shall also credit the defendant with
the full amount of his lien, unless within ten days after redeeming as
aforesaid, he likewise makes a like entry on the sale book, in which
case any unsatisfied lien creditor may in like manner redeem.within
ten days as aforesaid, and so on until there are no more unsatisfied
liens, or until the expiration of the year for redemption, the defendant having the final privilege of redeeming from the last redemptioner
at the end of the year.'
SEc. 3118. The mode of making the redemption is by paying- the
money into the clerk's office for the use of the persons thereto ent1tled.
The person so redeeming, if not defendant in execution, must also file
his affidavit, or that of his agent or attorney, stating as nearly as practicable the amount still unpaid and due on his own claim.m
SEc. 3119. The clerk shall thereupon give him a receipt for the
money, stating the purpose for which it was paid. He must also, at
the same time, enter in the sale book a minute of such redemption, of
the amount paid, and the amount of the lien of the last redemptioner
as sworn to by him.
·

k Where a junior judgment creditor redeemed
from a sale under a senior judgment, and filell
with the clerk, within the time prescribed by
the statute, a statement of the amount he was
willing to credrt on his judgment, which statement the clerk failed to enler upon the sale book
until after ten days from the expiration of nine
months after the day of sale, it was held, that
the neg-lect of the clerk did not have the effect
to invalidate the lien of the junior judgment.
Crai,q et al. v • .Alcorn, 46 ld., 560.
When the debtor has actual notice of the filing of the statement he can suffer no prejudice
for want of constructive notice. Id.
No particular form of statement under this
section is required to be filed by the junior lienholder, and it is sufficient if it indicate with
clearness the amount he is willing to credit on
his judgment. Id.
The prtlvisions of this section, 3115, apply
only to redemptions by creditors after the expiration of nine months from the day of sale. A
redemption within that time may be sufficiently
made by merely paying the necessary amount

directly to the creditor or to the clerk. Goode
v. Cummings, 35 ld., 67.
1 See Goode v. Cummings, 35 Iowa, 67, cited in
notes to section 3115.
m The payment to the clerk by bank check will
be good payment in redemption. See JVebb v.
TVatson, 18 Iowa, 537, cited in notes to section
3102, ante.
Whether the affidavit provided for in this section stating the ~mount due and unpaid on the
claim of the party redeeming. is necessary to be
til ell by him b~{01·e the exprration of nine months
from the day of sale, dubitatw·. JVilso11 v.
Conlclin, 22 Id., 4.52.
The usual mode of making redemption is by
paying the money into the clerk's office. ],[organ t•. Long, 29 Id., 434, 436.
The debtor or a lien-holder may redeem by
paying the amount of the bid with interest and
costs. Hayes v. Thode, 18 Id., 51.
A junior lien-holder cannot redeem from a
p.::ior judgment under which there has been no
sale without paying the full amount due on the
judgment. Id.
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SEc. 3120. A creditor redeeming as above contemplated, is entitled Entitled to asto receive an assignment o£ the certificate issued by the sheriff to the sigument.
n. § 3350.
original purchaser as hereinbefore directed.
Sale
In parcels.
Sec. 3121. When the property has been sold in parcels, any disR. § 3351.
tinct portion Il!ay be redeemed by itsel£.
SEc. 3122. When the interests of several tenants in com uon have Tenants In
common.
been sold on execution, the undivided portion o£ any or either o£ them R.
§ 3352.
may be redeemed separately.
Defendant
may)
SEc. 3123. The rights of the defendant in relation to redemption tran~fer right.
are transferable, and the assignee has the like power to redeem. n
R. § 3353.
SEc. :n24. 1£ the defendant or his assignee £ail to redeem, the Deed made to
whom .
•
sheriff must, at the end of the year, execute a deed to the person who R.
i 335i.
is entitled to the certificate as hereinbefore provided, or to his assignee.
I£ the person entitled be dead, the deed shall be made to his heirs, but
the property will be subject to the payment of the debts of the
deceased in the same manner as i£ acquired during his lifetime. 0
SEc. :1125. The purchaser o£ real estate at a sale on execution, need When evidence
title to be
not place any evidence of his purchase upon record until twenty days of
recorded.
after the expiration of the full time o£ redemption. Up to that time, H.§ 3355.
the publicity of the proceedings is constructive notice of the rights of
the purchaser, but no longer.P
SEc. 3126. Deeds executed by a sheriff in pursuance of the sales Deeds Imply)
contemplated in this chapter, are presumptive evidence of the regu- regularity
R. § 3356.
larity of all previous proceedings in the case, and may be given in
evidence without preliminary proof.q
SEc. 3127. When real estate has been sold on execution, the pur- Damages.\
chaser thereof, or any person who has succeeded to his interest, may, R. § 3357. '
after his estate becomes absolute, recover damages for any injury to
the property committed after the sale and before possession is delivered under the conveyance.
SEc. 3128. The term "defendant" as herein used, is intended to "Defendant''
"nlatntJff.''
designate the party against whom, and the term "plaintiff" the party R~
§ 3358.
in favor of whom, any execution is issued.
SEc. 3129. The provisions of this chapter are intended to embrace Application to
proproceedings in justices' courts, so far as they are applicable; and the justices'
ceednJgs.
terms "sheriff" and "clerk" are accordingly to be understood, as qual- R. § 3359.

(

I

n The right of redemption may be exercised by
an assignee of fhe judgment debtor to the same
extent as it could lJe by the assignor. Stoddard
v. Forbes et al., 13 Iowa, 296.
• The sheriff in office when a certificate of sale,
made by his predecessor, is presented, is the
proper officer to make the deed. A sheriff cannot execute a valid deed after his term of office
has expired. Conger v. Conve1·se, 9 Iowa, 554.
r While, under this section a bona .fide purchaser without notice, who takes title from the
debtor to lands sold on execution after the twenty days mentioned therein, will be protected
against the purchaser at such sale. One who
thus purchases with actual notice, or one who
purchases with a fraudulent intent to defeat the
title of the purchaser at the execution sale will
not be protected. lim-rison v. Kramer, 3 Iowa,
5-tl.
Where the sheriff gives to the purchaser a
certificate of S11le, and the right of redemption

49

exists for one year, the proceedings are notice for
one year and twenty days from the sale. Churchill v. Morse, 23 ld., 229. 234.
Delay in taking a shenff 's deed until more
than twenty days after the time for redemption
has expired will not avail one who has actual
notice of the fact of sale. Walker v. Sch1·eibe1·,
47 Id., 529.
q A shenff 's deed is presumptive evidence of
the regulanty of all pnor proceedings, and may
be offered in evidence without preliminary proofs.
Conqer v. Converse, 9 Iowa, 5114; Dee~·e d!: Co.
v. McConn9lls, 15 ld., 269, 272; Childs v ..McChesney, 20 ld,, 431, 437.
It is presumed that a sheriff's sale was regularly conducted, and this presumi>tion is not-rebutted by the silence of the sheriff's deed as to
whether the sale was made under an aliasji.fa.
or a venditioni exponas. Childs v. JlcChesney,
20 Id., 431.

I
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ified in this chapter, in the same manner in this respect as in that
relative to attachment.
REVIVOR OF JUDGMENTS.
Death of
plaintiff: how
execution may
issue.

R. § 3482.

Officer's duty.
R. § 3483.

Affidavit roquired.
R. § 3434.

De$\h of part
of defendants.
R. § 3485,
When execution maybe
quashed,
R. § 3486.

SEc. 3130. The death of one or all the plaintiffs shall not prevent
an execution being issued, but on such execution the clerk shall indorse
the death of such of them as are dead, and if all be dead, the names of
the personal representatives, or the last survivor, if the judgment
passed to the personal representatives, or the names of the survivors'
heirs, if the judgment was for real property.•
SEc. 3131. The sheriff, in acting upon an execution indorsed as
provided in the last section, shall proceed as if the surviving plaintiff
or plaintiffs, or the personal representatives or heirs, were the only
plaintiffs in execution, and take bonds accordingly.
SEc. 3132. Before making the indorsements named above, an affidavit shall be filed with the clerk by one of the plaintiffs or personal
representatives, or heirs or their attorney, of the death of the defendant, and that the persons named as such are the personal representatives or heirs; and in the case of personal representatives, they shall
file with the clerk a certificate of their qualification, according to law
in this state.
SEc. 3133. The death o£ part only of the defendants, shall not prevent execution being issued, which, however, shall operate alone on
the survivors and their property.t
SEc. 3134. The defendant may move the court to quash an execution, on the ground that the personal representatives or heirs of a
deceased plaintiff are not properly stated in the indorsement on the
execution, and, during the vacation of the court, may obtain an
injunction, upon its being made to appear that the persons named are
not entitled to the judgment on which the execution was issued.u

CHAPTER 3.
PROCEEDINGS AUXILIARY TO EXECUTION.
Defendant ex·

Ii!

I
\!

I

awined.

:a.§ 3376.

SECTION 3135. When execution against the property of a judgment
debtor, or one of several debtors in the same judgment, has been issued
from the district, circuit, or supreme court to the sheriff of the county
where such debtor resides, or if he do not reside in the state, to the
sheriff of the county where the judgment was rendered or transcript
of a justice's judgment has been filed, and execution isf'ued thereon is
returned unsatisfied in whole or in part, the owner of the judgment is
entitled to an order for the appearance and examination o£ such debtor.

• A levy of an execution after the death of the
judgment plaintiff is invalid without the indorsement on the execution provided for by this section of the statute, and the sale thereunder will
be enjoined on the applicatwn of the defendant.
]J[eek v. Bunker, 33 Iowa, 169.
tThis section Lloes not change the common law
rule that execution cannot be issued after the

decease of the judgment debtor •. even though
the judgment be rendered in an attachment proceeding and that a sale of land under an execution so issued is void. Welch v. Battern, 47
Iowa, 147.
uSee JI.Ieek v. Bunker, 33 Iowa, 169, cited in
note to section 3130, ante.
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SEc. 3136. The like order may be obtained at any time after the Same.
issuing of an execution, upon proof, by the affidavit of the party or n. § 3376.
otherwise, to the satisfaction of the court or officer who is to grant the
same, that any judgment debtor has property which he unjustly refuses
to apply towards the satisfaction of the judgment.
SEc. 3137. Such order may be made by the district or circuit court By whom order
of the county in which the judgment was rendered, or to which exe- granted.
R. § § 3377, 3385.
cution has been issued, or in vacation by a judge thereof. And the
debtor may be required to appear and answer before either of such
courts or judges, or before a referee appointed for that purpose by the
court or judge who issued the order, to report either the eveidence or
the facts.
SEc. 3138. The debtor, on his appearance, may be interrogated in Debtor Interrorelation to any facts calculated to show the amount of his property, or gated.
R. § 3378.
the disposition which has been made of it, or any other matter pertaining to the purpose for which the examination is permitted to be
made. And the interrogatories and answers shall be reduced to writing
and preserved by the court or officer before whom they are taken. All
examinations and answers under this chapter shall be on oath, and no
person shall, on such examination, be excused from answering any
questions on the ground that his examination will tend to convict him
of a fraud, but his answers shall not be used as evidence against him
in a prosecution for such fraud.
'
SEc. 3139. Witnesses may be required by the order of the court or Witness exjudge, or by subpmnas from the referee, to appear and testify upon amined.
R. § 3379.
any proceedings under this chapter in the same manner as upon the
trial of an issue.
SEc. 3140. If any property, rights, or credits, subject to execution Property
disposiare thus ascertained, an execution may be issued and they may be levied found:
tion of.
upon accordingly. The court or judge may order any property of the R. § 3380.
judgement debtor not exempt by law, in the hands either of himself
or any other person or corporation, or due to the judgment debtor, to
be delivered up, or in any other mode applied towards the satisfaction
of the judgment.v
SEc. 3141. The court or judge may also, by order, appoint the Receiver.
sheriff of the proper county, or other suitable person a receiver of R. § 3381.
the property of the judgment debtor, and may also, by order, forbid a
transfer or other disposition of the property of the judgment debtor,
not exempt by law, or may forbid any interference therewith.
SEc. 3142. I£ it shall appear that the judgment debtor has any Equitable In·
equitable interest in real estate in the county in which proceedings terrAt.
R. § 3382.
are had, as mortgagor, mortgagee, or otherwise, and the interest of
said debtor can be ascertained as between himself and the person holdY The purpose of these auxiliary proceedings
is to obtain an order for the payment of the
debt, and not alone to settle the right of the
credi'or to the application of the proceeds of a
certain fund. Ex parte Grace, 12 Iowa, 208.
The provisions of this chapter, so far as it
purports to confer upon the examining officer
the power to order any property in the hands of
himself or others to be delivered up and applied
in satisfaction of the judgment under which the
proceedings were had, and the further power to
punish as for a contempt an;v disobedience of
any ocder made by the actmg officer in the

premises, are repugnant to sections 9 and 10, of
article 1, of the constitution, and therefore void.
I d.
An order that an execution shall issue against
a corporation, with a clause inserted therein,
directing the officer to levy upon the property of
certain stockholders, does not render such stockholders judgment debtors within the meaning of
this chapter, and they cannot be compelled, after
the return of the execution, to disclose property
in the summary manner provided in this chap·
ter. Bailey v. The D. W. R. Co., 13 Id., 97.
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Sheriff liable.

R. § 3383.

Con!!nuance.
R. § 3384.

Defendant fail·
ing to appear.
R. § 3386.

8e!"7ice of
Ol'Ot::f•

R. § 3387.
Compensation
or officers and
witnesses.
R. § 3388.

When warrant

or arrest to
issue.
R. § 3389.

Defendant to
give bond.
R. § 3890.
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ing the legal estate, or having any lien on, or interest in the same,
without controversy as to the interest of such person, the receiver may
be ordered to sell and convey such real estate or the debtor's equitable
interest therein, in the same manner as is provided by this code for the
sale of real estate upon execution.
SEc. 3143. If the sheriff shall be appointed receiver, he and his
sureties shall be liable on his official bond for the faithful discharge
·
of his duties as such.
SEc. 3144. The judge or referee acting under the provisions of this
chapter, shall have power to continue his proceedings from time to
time until they shall be completed.
SEc. 3145. Should the judgment debtor fail to appear after being
personally served with notice to that effect, or should he fail to make
full answers to all proper interrogatories thus propounded to him, he
will be guilty of contempt, and may be arrested and imprisoned until
he complies with the requirements of the law in this respect. And if
any person, party or witness, disobey an order of the court or judge,
or referee, duly served, such person, party, or witness may be punished
as for contempt.
SEc. 3146. The order mentioned here::: shall be in writing and
signed by the court or judge or referee making the same, and shall be
served in the same manner as an original notice in other cases.
SEc. 3147. Sheriffs, referees, receivers, and witnesses, shall receive
such compensation as is allowed for like services in other cases, to be
taxed as costs in the case, and the collection thereof from such party
or parties as ought to pay the same shall be enforced by an order.
SEC. 3148. Upon proof to the satisfaction of the court, or officer
authorized to grant the order aforesaid, that there is danger that the
defendant will leave the state, or that he will conceal himself, the said
court or officer, instead of the order aforesaid, may issue a warrant for
the arrest of the debtor, and for bringing him forthwith before the
court or officer authorized to take his examination as hereinbefore provided. After being thus brought before the said court or officer, he
may be examined in the same manner and with the like effect as is
above provided.
SEc. 3149. Upon being brought before the court or officer th ~ may
enter into an undertaking in such sum as the court or officer shall prescribe, with one or ·more sureties, that he will attend from time to
time for examination before the court or officer as shall be directed,
and will not, in the meantime, dispose of his property, or any part
thereof; in default whereof he shall continue under arrest, and may
be committed to jail on the warrant of such court or officer from time
to time for safe keeping until the examination shall be concluded.w
EQUITABLE PROCEEDINGS.

B:ow and when
orought.
R. § 3391.

SEc. 3150. At any time after the rendition of a judgment, an
action by equitable proceedings may be brought to subject any property, money, rights, credits, or interest therein belonging to the defendant, to the satisfaction of such judgment. In such action, persons
indebteJ to the judgment debtor, or holding any property or money

w The right of trial by jury is secured in ac· which is in its essence a suit at law, a proceed·
tions at law, and the general assembly cannot, ing for contempt. Ex parte Grace, 12 Iowa,
by an evasiOn of the constitution, render that 208.
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in which such debtor has any interest, or the evidences o£ sureties £or
the same, may be made defendants.
SEc. 3151. The answers o£ all defendants shall be verified by their
own oath, and not by that o£ an agent or attorney, and the court shall
enforce full and explicit discoveries in such answers by process o£ contempt; or upon failure to answer the petition, or any part thereof, as
fully and explicitly as the court may require, the same, or such part
not thus answered, shall be deemed true, and such order made or judgment rendered as the nature o£ the case may require.
SEc. 3152. In the case contemplated in the two preceding sections,
a lien shall be created on the property o£ the judgment debtor, or his
interest therein, in the hands o£ any defendant or under his control,
which is sufficiently described in the petition, from the time o£ the
service o£ notice and copy o£ the petition on the defendant holding or
controlling such property or any interest therein.
SEC. 3153. The court shall enforce the surrender o£ the money or securities therefor, oro£ any other property o£ the defendant in the execution which may be discovered in the action, and for this purpose
may commit to jail any defendant or garnishee failing or refusing to
make such surrender until it shall be done, or the court is satisfied
that it is out o£ his power to do so."'
"' The provisions of sections 3150 to 31o3, m·
elusive, apply as we[ to equities of the debtor
in real property as to moneys, choses in action
and other personal property; but as to real
property the remedy here provided is merely
cumulative. Bridgman ([; Co. v. McKissick et
al., 15 Iowa, 260.
The lien of a judgment attaches to an equitable interest in real property, and it may be sub-

Answers VPrf..
lied: petition
taken as true.
R. § 3392.

Lien created
from time of
service of
notice.
R. § § 3393, 3394.

Surrender of
property enforced.
R. § 3395.

jected to the satisfaction of a judgment by apt
proceedings in equity for that purpose, but cannot be thus subjecterl by proceedings at bw. A
junior judgment creditor, by first instituting
proceedmgs in equity to subject the property to
the payment of his debt, acquires a priority
over the senior judgment creditor who is less
diligent. Id.
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TITLE XIX.
OF PROCEEDINGS TO REVERSE, VACATE OR MODIFY
JUDGMENTS, OR THE PROCEEDINGS OF BOARDS
OR INDIVIDUALS ACTING JUDICIALLY.

CHAPTER 1.
OF PROCEEDINGS TO REVERSE, V A.CATE, OR MODIFY JUDGMENTS IN THE
COURTS IN WHICH RENDERED.
Dy court where

rendered.
R. § Sl99.

SECTION 3154. The district or circuit court in which a judgment
has been rendered, or by which, or by the judge of which, a final
order has been made, shall have power after the term at which such
judgment or order was made to vacate or modify such judgment or
order:
1. By granting a new trial for the cause within the time and in
the manner prescribed by the sections on new trials;
2. By a new trial granted on proceedings against defendants served
by publication only, as prescribed in title seventeen, chapter nine,
section two thousand eight hundred and seventy-seven;
3. For mistake, neglect, or omission of the clerk, or irregularity in
obtaining a judgment or order;
4. For fraud practiced by the successful party in obtaining the
judgment or order;
5. For erroneous proceedings against a minor or person of unsound
mind, when the condition of such defendant does not appear in the
record, nor the errors in the proceedings;
6. For the death of one of the parties before the judgment in 'the
action;
7. For unavoidable casualty or misfortune preventing the party
£rom prosecuting or defending;
8. For error in a judgment shown by a minor within twelve
months after arriving at full age.a

• It is only an error of fact, committed by the
trial court, m its own judgment that can be reVIewed by a writ of error coram nobis. Mc[{iney
v. The Western Stage Co. 4 Iowa. 420.
An application to vacate a judgment in a case
where the court had jurisdiction of the person
and of the subject matter must be made within
one year from the rendition of the judgment;
and the same limit would apply if the proceedings were in the nature of an application under
the chapter relating to new trials. H1cnt d!:
Kendall v. Stevens et al., 26 Iowa, 399.

That a party intending to appear and defend
in an action is, while on a journey attacked with a
severe illness, and thereby rendered incapable
of attending to and mterposing his defen&e,
which is shown to be a valid one, is good ground
under sub-division seven of this section for the
vacation of the judgment rendered by default
against him. Luscomb v. :Maloy, 26 ld., 444.
But the mere loss of a note, constituting- a defense, is not sufficient to entitle a party to relief
under sub-division seven, since he might avail
himself of it as a defense by proving the loss and
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SEc. 3155. Where the grounds for a new trial could not with reasonable diligence have been discovered before, but are discovered after
the term at which the verdict, report of referee, or decision was rendered or made, the application may be made by petition filed as in
other cases, not later than the second term after the discovery, on
which notice shall be served and returned, and the defendant held to
appear as in an original action. The facts stated in the petition' shall
be considered as denied without answer. The case shall be tried as
other cases by ordinary proceedings, but no petition shall be filed more
than one year after the final judgment was rendered.b
the contents of the note. Miller v. Albau_qh, 24
ld., 128. See also Brewer v. 1Iolb01·n, 34 ld.,
473.
When a petition was held to be sufficient under
this section, see Brown v. ~ltfallory, 26 Id., 469.
·where in an action on a promissory note the
clerk by mistake assessed a much smaller amount
than was actually due and judgment was rendered accordingly, which mistake was not discovered until after the time allowed by the statute to correct such errors on motion had expired,
and until after the case had been appealed to the
supreme court, and there affirmed on motion of
the plaintiff, the appeal not having been perfected, and judgment rendered for the same
amount as in the court below; it was held, notwithstanding the affirmance of the judgment
that the plaintiff being without default or negligence, and without any remedy at law, was
entitled to maintain an equitable proceeding in
the court below to correct the error in the judgment, this being matter not passed upon m the
appellate court. Partridge&· Co. v.llarrow, 27
ld., 96.
Where a default and judgment thereon are
irregular they may be properly set aside.on motion. Morgan v. Small, 33 Id., 118, 119.
It is no Lar to an application to vacate a judgment under the fourth sub-division of this section, that an application for a new trial had been
previously made on other grounds. And in the
application to vacate, other facts than those connected with the cause may be unitP-d, when they
constitute a defense to the claim on which the
judgment is based. Reno v. Teagarden, 24 ld.,
144.
A judgment may be vacated for fraud practiced by the successful party in obtaining It, by
~n action commEmced Within one year after the
JUdbrment was rendered. The Ind. S. District
&·c. v. Schreiner, 46 Id., 172.
":'here a judgment has been obtained by fraud
agamst a school district, the fact that the direct()rs had levied a tax to pay it will not estop the
district to bring an action to set it aside within
one year after it was obtained. I d.
"there a petition is filed to vacate a judgment, the court may first determine whether the
grounds upon which the petition is based are
sufficient before inquiring into the validity of
the defense, although the judgment cannot be
vacated until a valid defense to the action is
shown. The Nia.Qara Ins. Co. 1>. Roderick cfl:
Pearson, 47 Id., 162.

Petition for
new trial:
when proper

mode.
R. § 3110.

The fact that service of process waR had on
the agent of an insurance company in :mother
county than the one where the loss occurred
does not constitute "fraud practiced h.v the >uccessful party," authorizing a vacation of the
judgment. Id.
It was held not sufficient ground for vacating
a judgment that the agent served with notice
of the action placed the notice in an envelope
addressed to the general agent of the company,
and placed the letter where he supposed it would
be mailed, but which never reached the general
agent, and who was accordingly, ignorant of the
pendency of the suit. and judgment was rendered by default. Id.
To entitle a party to have a judgment vacated, either on the fourth or seventh grounds
named in section 3154, he must prove due <hligence on his part, as well as the existence of
good cause. Miller v. Albaugh, 24 Id., 128.
The loss of all the written evidence on which
a case has been tried, occurring after judgment
and appeal to the supreme court, without fault
on the part of the appellant, atl"ords no ground
for granting- a new trial by the court below.
Loomis v. McKenzie, 48 ld .. 416.
Courts have power, independently of statute
to supply any part of thetr record which mny
have been lost. In the exercise of their general
equity powers they cannot grant relief by giving
a new trial on account of lost evidence, when
the law affords a plain and direct remedy by
permitting- the substitution oflost evidence. Id.
b To entitle a party to a new trial on the
ground of surprise, he must show that be was
prejudiced by the judgment rendered on the former trial. that he was prevented by reason of
such accident or surprise from properly defending the action, and that he has material evidence
which he could not, by the exercise of reasonable
diligence have discovered and produced on that
trial. Richards v. Nuckolls. 19 Iowa. 555.
In a proce•!ding for a new trial on the ground
of newly discovered evidence, both the statute
and the common law require proof of diligence
to discover the evidence before the trial. Stucl,,.
sla_qer v. JJfcKee, 40 Id., 212.
Under this section the apvlicant for a. new
trial on the ground of newly dtscovered evidence
should be made by petition, as in an ordinary
action. The First Nl. Bk. etc. v. JJfurdou.qh,
40 Id., 26.
When it would be proper for a court of law to
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SEc. 3156. The proceedings to correct mistakes or omissions of the
clerk, or irregularity in obtaining a judgment or order, shall be by
motion served on the adverse party, or on his attorney in the action,
and within one year; and when made to vacate a judgment because of
irregularity in obtaining it, must be made on the second day of the
succeeding term. 0
SEc. 3157. The proceedings to obtain the benefit of subdivisions
four, five, six, seven, and eight of section three thousand one hundred
and fifty-four, of this chapter, shall be by petition, verified by affidavit,
setting forth the judgment or order, the facts or errors constituting a
cause to vacate or modify it, and the facts conf>tituting a defense to
the action if the party applying was a defendant, and such proceedings must be commenced within one year after the judgment or order
was made, unless the party entitled thereto be a minor or person of
unsound mind, and then within one year from the removal of such
disability.d
SEc. 3158. In such proceedings the party !'hall be brought into
court in the same way, on the same notice as to time, mode of service,
and mode of return, and the pleadings shall be governed by the principles, and issues be made up by the same form, and all the proceedings conducted in the same way, as near as can be, as in original
action by ordinary proceedings, except that defendant shall introduce
no new cause, and the cause of the petition shall alone be tried.

grant a new trial on the ground of newly discovered evidence, if the application is made while
the court has power to do so, it is equall,Y proper
for a court of eguity to decree a new tnal when
the application IS based upon the ground of evidence discovered after the eourt of law ceased
to have power to grant it. Haskins v. Huttenback et al., 14 Id., 314.
When a party goes into a court of equity for
relief after a trial at law, he must be able to impeach the justice and equity of the verdict, and
it must be upon grounds that either could not be
made available to him at law, or which he was
prPvented from setting up, by fraud, accident or
the wrongful act of the other party, without any
negli,qence or other fault on his pari. When he
brings himself within these requirements a court
of equity will grant him a new trial in that court.
Johnson v. Lyon, 14 Id., 434; Richards v.
Nuckolls, 19 Id., 555; Humphreyv. Darlington,
If> Id., 207; Dixon v. Graham, 16 ld., 310; McGre.qor v. Gardner, Id., 538.
A petition for a new trial under this section
must be filed and notice thereof served upon the
opposite party or his attorney within one year
from the date of the judgment or decree of the
court in which the same was rendered. Gray v.
Coan et al., 48 Id., 424; Bond v. Epley, Id., 600.
The time within which the petition must be
filed commences to run from the date of the decree in the trial court, and not from the date of
the affirmance of the decree in the supreme
court on appeal. I d.
Pending an application for a new trial made
subsPquent to the trial term, under this section,
for newly discovered ~vidence, a change of venue may be granted upon a cause shown. Gibles
v. Buckingham, 48 Id., 96.

A petition for a new trial on the ground of
newly discovered evidence, under section 3155 of
the code which states that the grounds for new
trial could not, with reasonable dilig-ence, have
been discovered before is not vulnerable to a demurrer. Woodman v. Dutton, 49 Id .. 398.
Where a petition for a new trial is filed in accordance with the provisions of section 3155, it is
for the court without a jury to first try and decide
upon the grounds to vacate or modify the judgment. Ca~·penter v. B1·own, 50 Iowa, 451.
• A mistake of the clerk in entering- up a
judgment, may be conected on motion of the
plaintiff, within the time and in the manner
prescribed in this section, even after the payment and satisfaction of the erroneous judgment
by the defPndant. Goldsmith v. Clausen, 14
Iowa, 278.
When a court of equity will grant relief in the
conection of mistakes of the clerk, after the
expiration of one year, see Partridge d!· Co. v.
Harrow et al., 27 ld., 96, cited in notes to section 3154, ante.
Courts possess the inherent power to enter
judgments nunc p1·o tunc, and the lapse of time
will not bar its exercise. Fuller <P: Co. v. Steb·
bins et al , 49 ld., 376.
This section (3156) does not apply to an application for a nunc pro tunc order for the entry of
judgment when the duty has been omitted by
the clerk. Id.
d The objection that an application to vacate
a judgment does not state the facts constituting
a defense, and is otherwise informal in not conforming to section 3157 of the code, should be
taken advantage of by a motion for more specific
statement or possibly by a demurrer, and cannot

Cii:..A.P.

2.]

777

..A.PPELL..A.TE PROCEEDINGS-SUPREME COURT.

SEc. 3159. The judgment shall not be vacated on motion or petition until it is adjudged that there is a valid defense to the action in
which the judgment is rendered; or, i£ the plaintiff seeks its vacation,
that there IS a valid cause of action; and when judgment is modified,
all liens and securities obtained under it shall be preserved to the
modified judgment.
SEc. 3160. The court may first try and decide upon the grounds to
vacate or modify a judgment or order before trying or deciding upon
the validity o£ the defense or cause o£ action. •
SEc. 3161. The party seeking to vacate or modify a judgment or
order, may obtain an injunction suspending proceedings on the whole
or part thereof, which injunction may be granted by the court or the
judge upon its being rendered probable, by affidavit or petition sworn
to, or by exhibition o£ the record, that the party is entitled to have
such judgment or order vacated or modified.
SEc. 3162. In all cases o£ affirmance o£ the judgment or order,
when the proceedings have been suspended, judgment shall be rendered against the plaintiff in error for the amount o£ the former judgment, interests, and costs, together with damages at the discretion
o£ the court, not exceeding ten per cent on the amount o£ the judgment.

Not vacated
until It is adjudged there Is
a defense.
R. § 3503.

First try
grounds to
vacate.
R. § 3504.
Injunction.
R. ~ 35fl5.

When judgment Is affirmed.
R. § 3506.

CHAPTER 2.
OE' APPELLATE PROCEEDINGS IN THE SUPREMl!l COURT.

SECTION 3163. The supreme court has appellate jurisdiction over
all judgments and decisions o£ all other courts o£ record, as well in
case of civil actions as in proceedings o£ a special or independent character.£
be made available on the trial of the merits, or
after appeal. Turner v. First Nl. Bk., etc., 30
Iowa, 191.
After a cause has been appealed and is pending in the supreme court, the court below has
no authority to make a nunc pro tunc order
without notice to the other party. I d.
In a proceeding under this section to vacate a
judgment, it is necessary not only that the
matters relied upon to excuse the failure to defend are sufficient, but that the facts set out as
a defense shall be adjudged sufficient for that
purpose. Brewer v. Ilolborn, 34 Id., 473.
A decree of divorce may be vacated and set
aside on the ground that it was obtained by
fraud, notwithstanding the rights of innocent
third persons may have intervened. Rush v.
Rush, 46 Id., 648. The case of Gilruth v. Gilruth, 20 Id., 225, explained. Id.
The provisions of section 3157, is directory
~er,ely, and a petition n?t verified_confers jurisdiCtion on the court, whiCh may g~ve the plaintift' leave to amend so that the pleading shall
comply with the statute. Id.
The proceedings by which to obtain relief

From what appeals may be
taken.
R. § 2631.

under the fourth subdivision of section 3154 is
by petition verified by affidavit setting forth the
judgment, etc. Reno v. Teagarden, 24 Id.,
144, 149.
• Upon an application to vacate a judgment
rendered by default, the court may first try the
question of the validity of the defense, and if
that shall appear insufficient the application
should be overruled. Miracle v. Lancaster, 46
Iowa, 179.
r An appeal cannot be taken from the verdict
of a jury. Judgment must be first rendered
thereon before an appeal will lie. Heath v.
Groce, 10 Iowa, 591; Jordan "·Henderson, 19
Id., 565· Wallis v. Sparks, Morris, 21.
The abstract must show that final judgment
has been rendered. Shannon v. Scott, 40 Id., 629.
An appeal lies from a judgment in a garnishment proceeding, whether it is for or against
the garnishee. Bebb v. P1·eston, 1 ld., 459.
The principal defendant may appeal from the
judgment against a garnishee. Sinard v. Gleason, 19 Id., 165.
No appeal lies from a judgment rendered in
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SEc. 3164. An appeal may also be taken to the supreme court from
the following orders:
1. An order made affecting a substantial right in an action, when
such order, in effect, determines the action and prevents a judgment
from which an appeal might be taken;
2. A final order made in special proceedings affecting a substantial
right therein, or made on a summary application in an action after
judgment;
3. When an order grants or refuses, continues or modifies a provisional remedy; or grants, refuses, dissolves, or refuses to dissolve an
injunction or attachment; when it grants or refuses a new trial, or
when it sustains or overrules a demurrer;
4. An intermediate order involving the merits and materially
affecting the final decision;
5. An order or judgment on habeas corpus.g

a proceeding for contempt. The First Congregational Church etc. v. Muscatine, 2 Id., 69.
An appeal may be taken to the supreme court,
from a judgment rendered by default, or a decree pro confesso. Woodwm·d v. JVhitescarver
et ux., 6 Id., 1; Harris v. Kmme1·, 3 ld., 543;
Carr v. Kopp, ld., 80; Byington v. Crosthwait,
lid., 148.
So also an appeal will lie from a judgment
by confession. Troxell v. Clark, 9 ld., 201;
Edgar v. Greer, 7 I d., 136.
A person has no right of appeal until some
question to which be was a party has been adjudicated by the court below. Phillips v. Shelton, 6 I d., 545; Bor_qalthous v. The F. cf: JI.
Ins. Co. et al., 36 ld .. 250; The State ex rel.
Alderson v. Jones, 11 Id., 11.
An appeal lies from a jugment rendered by an
attorney, not the judge, setting and acting temporarily as such. Petty v. Durell, 4 G. Greene,
120.
An appeal may be taken from any decree rendered in a cause which finaily determines any
material issue between the parties, although another branch of the suit is still pending and undetermined. Lucas et al. v. Pickel et ux., 20
Id., 490.
Where a party takes a stay of execution under the statute, he waives his right to appel.
Seacrest v. Newman, 19 Id., 323.
No appeal can properly be taken from a ruling
which the court in effect subsequently changed,
or set aside in the case. Thompson v. Burnham, 35 Id., 41.
g An appeal lies from an order of the court
dissolving an injunction, where the dissolution
affects the merits of the cause, or where thA order involves a.n adjmlica.tion upon any of the
material questions in controversy. So held under
section 1556 of the code of 1851. The Trustees
of I. C. v. City of Davenport, 7 Iowa, 213.
The party against whom the court has made
a ruling on the admissibility of evidence, may
except to the same, and where it virtually disposes of the whole case, appeal from it to the
supreme court without interposing a motion for
a new trial. McCoy v. Julien, 15 ld., 371.

An order of the district court refusing the
district attorney the nght to appear and defend
in an action against the county, is erroneous,
and he may prosecute an appeal in the name of
the county from such order to the supreme court.
Clark et al. v. Lyon County, 37 I d., 469.
An appeal may be taken from an order of the
court, appointing, or refusing to appoint, a receiver. Callanan et al. "· Shaw, 19 Id., 183.
Prior to the code of 1873, an appeal did not
lie from an order of a circuit judge in vacation,
dissolving an injunction. Aliter if the order
was made by the court in session. Jewett v.
Squires, 30 Id., 92.
An appeal.to the supreme COHrt does not lie
from a ruling of the court below upon the admission or exclusion of evidence. 'I'he ruling or
order appP.aled fi-om must extend to and affect
the merits of the case; if it be merely incidental
to the progress or trial of the cause, no app~al
will lie. Richards v. Burden, 31 Id., 305.
An appeal from the final judgment in an actio:~, brings up for review the intermediate rulings of the court whieh have been duly excepted
to, and not otherwise waived. Jones v. The C.
cf: N. TV. R'y Co., 36 Id., 68.
'Vhile, under the statute, appeals are allowed
from certain intermediate orders made in the
progress of the cause, a failure to appeal therefrom does not operate as a waiver in respect
thereto, but they are saved and may be reviewed
on appeal from the final judgment, if duly excepted to. Id.
An appeal from an order requiring a bond for
costs, is premature if taken before the expiration of the time for filing the bond. The JJ. Jlf.
V. Live Stock Ins. Co. v. Henderson, 38 Id.,

446.

An appeal lies from an order quashing the
original notice. Elliott v. Corbin, 4 Id., 564;
Worster, Templin cf: Co. v. Olive1·, Id., 345.
So also an appeal lies from an order discharging a garnishee. Bebb v. Pre.,ton, 1 I d., 460.
An appeal may be taken from an order granting a new trial. Newell v. Sanford, 10 ld., 396;
Caffrey v. Groom, ld., 548.
An appeal lies to the supreme court from an
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SEc. 3165. I£ any of the above orders are made by a judge, the
same is reviewable in the same way as if made by a court.h
SEc. 3166. The court may also, in its discretion, prescribe rules for
allowing appeals on such other intermediate orders or decisions as is
deemed expedient, and for permitting the same to be taken and tried
during the progress of the trial in the court below; but such intermediate appeals must not retard, proceedings in the court from which
the appeal is taken.
SEc. 3167. A mistake of the clerk shall not be ground for an appeal until the same has been presented and acted upon by the court
below.1
SEc. 3168. A judgment or order shall not be reversed for an error
which can be corrected on motion in an inferior court, until such motion has been made there and overruled.J
SEc. 3169. The supreme cour~ may review and reverse on appeal
any judgment or order of the district or circuit couJ:t, although no
motion for a new trial was made in such courts.6
order overruling a motion to set aside the ver·
diet ltnd quash the writ in a proceeding ad quod
damnum. Burnham v. Thompson, 35 ld.,
421.
An appeal will not lie from a ruling on a motion to suppress depositions. Baldwin v. Mayne,
40 Id., 687.
An appeal lies from an order of the court overruling a demurrer when the ruling involves the
merits of the case, and the party at the time
elects to stand on his demurrer, though no .final
judgment has been rendered. Cowen v. Boone
et al., 48 Id., 350; Richards v. Burden, 31 Id.,
!)05.
Prior to the code of 1873, an appeal did not
lie from an order of a judge of the supreme court
dissolving an injunctron; nor under the code
(§ 3165), would an appeal lie from such order,
made prior to the taking effect of the code.
The City C!f Davenpatt v. The D. d'; St. P. R.
Co., 37 Id., 624; In re Curley, 34 Id., 184.
An appeal w)lllie from an order of the court
refusing to strike a petition from the files. The
First National Bank d';c. v. Gill d'; Co. et al.,
50 Id., 425.
Where a cause is dismissed because of the
non-appearance of the plaintiff, and judgment
is rendered agamst him for costs, an appeal will
not lie from such judgment. Striker v. Holtz,
50 Id., 291.
An appeal will lie from a final order, made in
a special proceeding, and affecting a substantial right therein. Dryden v. Wyllis et al., 51
ld., 534.
h Under section 2633 of the revision, it was
held, that where any of the appealable orders
enumerated in section 2632 (code section 3164},
were made by a supreme judge or by a circuit
judge in vacation, no appeal was allowed therefrom. In re Curley, 34 Iowa, 184; Jewett v.
Squires, 30 Id., 92; The Monticello Bank v.
Smith, 25 Id., 246.
1 The supreme court will dismiss an appeal
from a judgment by confession, when the record

Same.
R. § 2633.

Court may prescribe rules.
R. § 2634.

Mistake of
clrrk hclow.
R. § 349B.

When not to be

reversed.
R. § 3545.

Motion for
new triaL.
Ch. 49, § 1, 11
G. A.

fails to show that a motion to set the same aside
has been presented to and passed upon by the
court below. Daniels ,£: Co. v. Clajlin, 15 Id.,
152.
J The supreme court will not reverse a cause
because of a defect in the original notice or for
any cause that may be corrected in the court
below, until a motion has there been made and
overruled. "Van Vark v. Van Dam, 14 Iowa,
232; Bethel v. Leay, Id., 592; Daniels cl· Co. v.
Claflin, 15 ld., 152: Berryhill v. Jacobs, 19 Td.,
346; Same ''·Same, 20 Id., 247; Finch v. Billings, 22 Id., 228; Tribeir v. Shafer, 18 IU.,
29; Decatur Co. v. Clements, Id., 538; llunt v.
::it evens et al., 25 I d., 261; Bo1Jd v. Rutledge,
Id., 271; Dickeyv. Harmon, 26 Id., 501; Webster v. The Cedar Rapids d'; St. P. R. Co. 27
I d., 315; Pratt v. Western Staqe Co., I d., 363;
Smith v. Parker, 28 ld., 359; Leonard v. Hallum, 17 Id., 564; Wile v. Wright, 32 Id., 451;
Borgalthous v. The Farmer's "a; M's Ins. Co.,
36 Id., 250; Grimes v. Hamilton County, 37 Id.,
290; Holmes v. llull, 48 Id., 177, 180; Smith
v. Warren Co., 49 ld., 336.
The objections that a judgment is excessive,
or that the petition does not state a cause of
action will not be considered on appeal until a
motion has been made to correct the same in
the court below and there overruled. ·webster
v. Cedar R. a; St. P. R. Co., 26 Id., 315.
k Under this section it is not necessary to
entitle a party to have reviewed, in the supreme
court, the rulings of the court below, properlv
excepted to, that a motion for a new tnal shail
have been made and acted upon by the latter
court. P1·esnall v. Herbert, 34 Id., 539; Drefahl, v. Tuttle, 42 Id., 177.
~bile this sectiop oJ;lviates the n~cessity of a
motwn for a new tnal, It does not dispense with
the necessity of excepting to the decision sought
to be reviewed; and a judgment will not he
reviewed by the appellate court unless it appears
in the record that exception waR taken thereto
at the time of its rendition. Eason v. Gester.
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SEc. 3170. Where a cause is tried by the court, it shall not be
necessary in order to secure a review o£ the same in the supreme court
that there should have been any finding o£ £acts or conclusions o£ law
stated in the record, but the supreme court shall hear and determine
the same whenever it shall appear from a certificate o£ the judge,
agreement o£ parties or their attorneys, or, in case the evidence consists wholly o£ written testimony, £rom 'the certificate o£ the clerk,
that the transcript contains all the evidence introduced by the parties
on the trial in the court below.1
SEc. 3171. The cause shall be docketed as it was in the court below, and the party taking the appeal shall be called the appellant, and
the other party the appellee.
.
SEc. 3172. The court may issue all writs and process necessary £or
the exercise and in£orcement of its appellate jurisdiction.
SEc. 3173. Appeals from the district and circuit courts may be
taken to the supreme court at any time within six months from the
rendition o£ the judgment or order appealed from, and not afterward.
But no appeal shall be taken in any cause in which the amount in
controversy between the parties, as shown by the pleadings, does not
exceed one hundred dollars, unless the trial judge shall certify that
such cause involves the determination o£ a question o£ law upon which
it is desirable to have the opinion o£ the supreme court, but this limitation shall not affect the right o£ appeal in any cause in which is involved any interest in real property.m

31 Id., 475; Root v. The Ill. C. R. Co., 29 Id., fact; second, by certificate of the judge under
section 2742; and third, certificate of judge,
102.

Where the case is tried by the court without
a jury, it is not necessary to entitle a party to
a review on appeal that there should be a finding of fact or conclusion of law upon the record.
Drefahl v. Tuttle, 42 I d., 177.
1
This and the preceding section are not in
conflict with section 4 of article 5 of the state
constitution which provides that the supreme
court shall have appellate jurisdiction only in
cases in chancery, and shall constitute a court
for the correction of errors at law under such restrictions as the general assembly may prescribe.
Coffin v. the City of Davenpart, 26 Iowa, 515;
Johnso11 v. Semple, 31 Id., 49.
Where the record does not show that all the
evidence is before the appellate court and there
is no finding of fact in the court below, the supreme court will not dist.urb the judgment on
matters of fact. Van Ripet· v. Baker, 44 I d.,
450,452.

This section does not obviate the necessity
of excepting to the decision nor of an assignment of errors in the appellate court. Eason
v. Gester, 31 Id., 475; Root v. The Ill. C. R.
Co., 29 Id., 102; Sisters of Visitation v. Glass,
45 Id., 154, 156.
This section applies to actions at law only,
and has no application to proceedings in equity.
Vinsant v. Vinsant, 47 Id., 594, !i96,
There are but three modes known to our law
by which the supreme court can know that all the
evidence introduced on the trial of a cause in the
court below is before the appellate court, namely: first, by a bill of exceptions stating such

agreement ot the parties or their attorneys, or
certificate of the clerk under section 3170 of the
code. Flesher v. Groves, 43 Id., 700, 701.
In all appeals to the supreme court the record
must show that all of the evidence introduced
and received in the court below is before the supreme court in the case. Davenport v. Ells. 22
Id., 296; Winslow et al. v. Turner et al., 20 Id.,
294; Lindsay v. Byington, 22 ld., 441; Wetherell v. Goodrich, Id., 583; Chambers v. In.qham,
25 Id., 222; Garner v. Pomroy, 11 Id., 149;
Cook v. Woodbury Co., 13 ld., 21; VanOrman
v. Clarke et al., 16 Id .. 186; Kello.qg v. Kelsey,
Id., 388; Fm·d v. Vance, 17 Id., 94; Robb v.
Dougherty, 14 ld., 379; Anderson v. Easton cf:
.Son, 16 Id., 56; Krappel v. Pfiffner, 24 Id.,
176; Grant v. Grant, 46 ld., 478; Stat· v. The
City of Burlington, 45 Id., 87; Wormly v. The
Distt·ict Tp. of Carroll, 45 Id., 666; Lillie v.
Skinner, 46 ld., 329; Grant v. Crow, 47 Id.,
632; Vinsant v. Vinsant, Id., 594; Flesher v.
Grove.~, 48 ld., 700; Niece v. Weed, Id., 698;
Lentzin.qer v. Hershey, 47 Id .. 696; Kenny v.
Pool, 47 Id., 700; Fullen•. Schwartz, Id .. 711;
Fitzgerald t>. Daniels, 3 N. W. Reporter N S.,
198, 630; Walker v. Plummer, 41 ld., 697.
m Under section 3507 of the revision, which
limited appeals to the supreme court to one year
from the rendition of the judgment or order appealed from, it was held that an appeal had
been taken in time, although the record showed
the judgmPnt to ha"l'e been rendered more than
one year before the notice of appeal was given,
it also appearing that at the term the judgment
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SEc. 3174. A part of several co-parties may appeal; but in such
case they must serve notice of the appeal upon all the other co-parties
and file the proof thereof with the clerk of the supreme court.n
appeared to have been rendered, a motion for a
new trial was interposed by the defendant,
which was not decided until sometime after the
close of that term, and within one year before
the appeal was taken, and that the judgment
was not in fact rendered until the motion was
decided. Kendall v. Lucas County, 26 Iowa, 395.
The right of appeal is governed by the pro·
visions of the law in force at the time of the
rcnJition of the judgment appealed from. And
under section 3173 of the code, no appeal lies to
the supreme court where the amount in controversr is less than $100, unless the appellant
shal procure a certificate &om the trial judge
to the effect that the case "involves the determination of a question of law upon which it is
desirable to have the opinion of the supreme
court." River8 ''·Cole, 38 Id., 677; Uplin,qer
v. Ketterin.q, 43 Id., 4l:l3; SmtJIIer v. Trask, 40
ld., 689; Dean v. Ta_q_qart, Id., 688; J_r.ffries v.
The Sin.qer 1\ff. Co., Id., 702; Harrmgton v.
Piercr, 38 Id., 260.
The supreme court does not acuqire juri~dic
tion of a cause on appeal where the amount in
controversy is less than $100, by the certificate
of the trial judge made after the adjournment
of the term and more than two months after
the rendition of the judgment. Nicely v. Ro.qerll, 39 IJ., 441.
The certificate must be made at the time of
the trial of the cause and made a part of the record. If the defeated party wishes the right of ap·
peal in a cause involviug less than $100, he should
make his application tor the proper certificate
at the time of the decision of the case so that
his right of appeal is apparent of record from
the rendition of the judgment. Lomax v.
Pletcher, 40 Id., 705; Hirshfield et al. t'. 7'he
First Nat. Bank, 39 ld., 699; Nicely v. Ro_qers,
ld., 44J.
The certificate required by this section of the
code must state that the cause involves a ques·
tion of law, etc., in order to confer jurisdiction
upon the supreme court. Kieru7.ff v. Adams,
40 Id., 31.
.
But the particular question of law need not
be stated in the certificate. Fell v. The B. C.
R. cf· 11!. R. Co., 43 ld., 177.
But now under the rules ofthe supreme court
the certificate is insufficient unless it shows what
the question is. Stormer v. llenzie, 3 N. W.
Rep., N. S., 202,_634; Wilson v. Iowa County,
13 W. Jur., 366; Wetz t'· Austin, Id., 369; Sec.
12, Rules of Supreme Court, 43 Iowa, 691.
The certificate of the trial judge, in order to
confer jurisdiction of the appeal, where the
amount in controversy is less than $100, must
be made at the term in which the cause was
tried, otherwise the !\ppeal will be dismissed.
Rose v. Wheeler, 12 W. Jur., 557; City of In·
dep_endence v. Purdy, 48 ld., 675.
While the patties may stipulate that ,judgment
may be entered in vacation as of the last preced·

781
Part of co-par•
ties may appeal.
R. § 3517.

ing term, yet they cannot stipulate that a case
involving less than one hundred dollars shall go
to the supreme court on the certificate of the
trial judge. The judge alone has power to determine that question under section 3173 of the
code. Fallow v. The District Tp. of Johnson,
etc., 13 W. Jur., 365.
Tho ri~ht of appeal expires in six months from
the rend1tion of the judgment, and this right is
not revived by filing a petition for a new trial.
Cat·penter v. Brown, 50 Iowa, 451.
Where the abstract recited that "the proper
certificate of the judge for an appea I was signed
at the time the jtJdgment was rendered, and is
on file with the pap&-s of this case,'' It was held
that the certificate was insufficient in not stating
what question of law was involved. Barnes v.
l11drpe11dent District No.2, 51 Id., 700.
In computing the time in which an appeal
may be taken, the day on which the judgment
or dPeree was rendered is excluded, and the correspJnding day of the last month in the time is
included. Carleton v. Byi11,qton, 16 Id., 588.
An appeal to the supreme court, from a judg·
ment of the district or circuit court on a verdict,
must be taken within six months from the rendition of the same. Cohol v. A len, 37 I d., 449.
The time limited by statute within which appPals may be taken, in cases where intermediate
rulings have bPen properly excepted to, is from
the date of the final jutlgment instead of from
the ruling of which complaint is made. Jones
v. 7'he C. di:. N. W. R'.11 Co., 36 ld., 68.
lt is not competent for the parties to stipulate
that the judge render his decision in vacation
and grant a certificate indicating a question of
law upon which it is desirable to have the opin·
ion of the oopreme court. Fallen v. The Dis·
tricf Tp. of Johnson, 51 I d., 206.
.A certificate of the trial judge reciting that
although the case involved less than one hun·
dred dollars it "involves the determination of a
question of law upon which it is desirable to
have the opinion of the supceme court'' doe;; not
comply with the requirements of the rule of
court relating thereto. It should state the ques·
tion. Wetz t>. Austin, 51 Id., 342:
The supreme court has jurisdiction in a suit
brought to vacate a judgment which with inter·
est exceeds one hundred dollars. Dryden v.
Wyllis et al., 51 Id., 534.
D In an action brought by A. for the use of B.
and others not named, the persons for whose use
the action is brought are not parties. thereto in
such a sense as will entitle them to appeal.
Pleminq for the use cC·c. v. Mershon et at., 36
Iowa, 413.
Where one of several parties appeals to the
supreme court, and serves notice of the appeal on
his co-parties, t.hey may join therein and avail
themselves of all the benefits arising out of the
appeal. Barlow etal. v. Scott's Adm'r, 12 ld., 63.
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SEc. 3175. If the other co-parties refuse to join, they cannot, nor
can any of them, take an appeal afterwards; nor shall they derive any
benefit from the appeal, unless from the necessity of the case.
SEC. 3176. Unless they appear and decline to join, they shall be
deemed to have joined, and shall be liable for their due proportion of
costs. a
SEc. 3177. An appeal from part of an order, or from one of the
judgments of a final adjudication, or from part of a judgment, shall
not disturb or delay the rights of any party to any judgment, or part
of a judgment, or order not appealed from, but the same shall proceed
as if no such appeal had been made.
NOTICE AND FILING TRANSCRIPTS.

How taken:
notice.
R. § 3509.

When perfected.
R. § 8511.

When tried.
R. § 3513,

SEc. 3178. An appeal is taken by the service o£ a notice in writing
on the adverse party, his agent, or any attorney who appeared for him
in the case in the court below, and also upon the clerk of the court
wherein the proceedings were had, stating the appeal £rom the same,
or from some specific part thereof, defining such part.P
SEc. 3179. An appeal shallnot be perfected until the notice thereof
has been served upon both the party and the clerk, and the clerk paid
or secured his fees for a transcript; whereupon the clerk shall forthwith transmit by mail, express, or messenger, not a party nor the attorney of a party, a transcript of the record in the cause, or so much
thereof as the appellant in writing in the notice has directed, to which
shall be appended copies of the notices of appeal, and of the supersedeas bond if any.q
SEc. 3180. The notice of appeal must be served at least thirty days,
and the cause filed and docketed at least fifteen days before the first
day of the next term of the supreme court, or the same shall not then
be tried unless by consent o£ parties. If the appeal is taken less than
thirty days before the term, it must be so filed and docketed before
the next succeeding term.

• Where notice of appeal by one defendant is
served upon a co-defendant he will be held to
have joined in the appeal, unless he appears in
the appellate court, and refuses to do so. Engleken v. Webber et al., 47 Iowa, 558.
P An appeal from a decision of the court below
to the supreme court i~ fully effected by the service of a notice of appeal on the clerk and adverse party within· the time limited in the statute, and it is not necessary that such notice be
filed with, or marked "filed" by, the clerk within
that time. Baldwin v. Tuttle, 23 Iowa, 66. See,
also, Carpentet· v. Parker, 23 Id., 450; Pmtt v.
W. Sta,qe Co., 26 ld., 241.
Where a verbal notice of appeal from the
judgment of a court of contest, in a contested
election case, was given at the time the judgment was rendered, and thereupon the parties
entered into a new agreement respecting the
custody of the ballot-box, it was held, that the
appeal should not be dismissed for insufficiency
of notice. Whether verbal notice of appeal, unaccompanied by other action would be good,
qttcere. Mcintosh v. Livingston, 41 ld., 219.
Service of notice of appeal upon the wife of

the adverse p::aty does not comply with therequirements of the statute, and IS insufficient.
Draper v. Taylor, 47 ld., 407.
The notice of the appeal cannot be served by
a party to the action. Id. See, also, .Marion
County v. Stanfield, 8 ld., 406. See, also, rule
32 of the supreme court.
Irregularity in taking an appeal, or in giving
notice thereof, is waived by a voluntary appearance on the part of the appellee. Wilgus v. Gettings, 19 I d., 82.
q It is the duty of the appellant to see that
the transcript in a cause appealed embraces all
the papers therein, whiCh are necessary to a clear
understanding of the ruling to which exception
is taken. ''Vhen the facts are found by the court,
with the conclusions of the law based thereon,
and no exception is taken to the finding of facts,
it is not necessary to incorporate the pleadmgs
in the transcript. Hall v. Smith, 15 Iowa, 584.
An appeal will not be dismisRed or a judgment affirmed, on motion, on the alleged ground
that the case is not triable de novo in the supreme
court. White ct Smith v. Savery et al., 49 Id.,
197.

/
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SEc. 3181. I£ the appellant fails to file a transcript and have the
cause docketed as provided in the preceding section, or fails to file at
the time the transcript should be filed, the certificate of the clerk of the
inferior court, stating when he was served with notice, and that he
has not had sufficient time to prepare the transcript, the appellee may
file a certified copy o£ the judgment or o~der appealed from, an~ o~ the
notice served on such clerk, and, on motion, have the appeal du;m1ssed
or the judgment or order appealed from affirmed!
SEc. 3182. I£ the transcript has been sent up, but the appellant
does not file the same when the same should be filed as herein provided,
the appellee may file the same, and may, on motion, have the ~ppeal
dismissed or the judgment affirmed, as the court, from the crrcumstances of the case, shall determine.
(CHAPTER

56,

LAWS OF

For failure to
til(j tran!3cript
and docket appeal: dlsml•sed
or judgment
affirmed,
R. § 3514.

Same.

It. § 3515.

1874.)

IN RELATION TO APPEALS TO THE SUPREME COURT.

AN AcT to amend sections 3181 and 3182 of the code of 1873 [Title
XIX., chapter2: "Of appellate proceedings in the supreme courtl.
SECTION 1. Be it enacted by the General Assembly C!f the State if
Iou·a, That no appeal to the supreme court o£ the state shall be dismissed or judgment of court below affirmed because the said cause was
not docketed or transcript filed in supreme court, if it be made to appear that an appeal was taken in good faith and not for delay, or if,
from the conduct of appellee or his counsel, appellant was induced to
believe no motion to dismiss or affirm would be made."

Title.

Appeal not to
be dismissed
or judgment
affirmed,
when.

SEc. 3183. If, the transcript being filed, errors are not assigned and same as to ,.8•
filed with the clerk of the supreme court, and a copy of the same slgnment or
served on the appellee or his attorney ten days before the first day of
the trial term, the appellee may have the appeal dismissed or the judg- •
mentor order affirmed, unless good cause for the failure be shown by
affidavit.•
SEc. 3184. In an action by ordinary proceedings, and in an action What shall be
by equitable proceedings, tried in whole or in part on oral testimony, sent up.
all proper entries made by the clerk, and all papers pertaining to the R. i 3512•
cause and filed therein, except subpoonas, depositions, and other papers

u:r;sl6.

• Under this section the appellee cannot have
the judgment affirmed where the notice of
appeal was not served on the clerk and appellee
within fifteen days of the term, though the
supersedeas bond was filed that length of time
be:t.:ore. Pratt v. 'l'he TVestern Staue Co., 26
Iowa, 241.
It seems that under sections 3181 and 3182 of
the code, an appellee may in proper cases have
au affirmance by showing that the clerk b1l.s
been served in time with notice of appeal, without showing the service of such notice on the
appellee. Id.
The mere filing of a supersedeas bond does
not amount to the taking of an appeal; nor
should the clerk recall an execution until notice
of appeal is served. I d.
The failure to file a transcript does not consti-

tute ground for dismissing the appeal. unless
the appellee shall have indicated to the appellant a wish that it be filed, and he then fails or
neglects, without sufficient excuse, to file it.
Whited'; Smith t•. Savery, 49 Id., 197.
6
A failure to file a transcript will not neces·
sarily cause a dismissal of the appeal. White
d'; Smith v. Savery, 49 Iowa, 197, 199.
• An appeal will be dismisspd on motion, if
the assi~ment of errors is not served on the
appellee ten days. before the first day of the trial
term. Whether 1t must be filed with the clerk
previous to the day for the hearing of which the
cause is assigned, quere. I11d. Dist. of Croclcer
v. Ind. Dist of Ankeney, 48 Hl., 206. See, also,
Ben·.1Jhill v. Keilmeyer, 33 Id., 20; Rule 24 of
supreme court.
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which are used as mere evidence, are to be deemed part o£ the record.
But in an action by equitable proceedings, tried upon written testimony, the depositions and all papers which were used as evidence are
to be certified up to the supreme court, and shall be so certified, not
by transcript but in the original form. But a transcript o£ a motion,
affidavit, or other paper, when it relates to a collateral matter, shall
not be certified unless by direction o£ the appellant. I£ so certified
when not material to the determination o£ the appeal, the court may
direct the person blameable therefor to pay the costs thereof. •

• The supreme court will not review on appPal
the action of the court below on the facts in an
equity action, where it does not appear that all
of the evidence on which the case was heard is
contained in the record. Dat·enport v. Ells, 22
lowa, 296; The State, for the ttse, etc., v. Orwi,q
et al., 27 Id., 528; Krouse v. Hampton, 11 ld.,
457; State v. Donnell, Id., 452; Schroder v.
Cm·ey, Id., 555; State v. Leis, ld., 416; Sweet
1•. Porter, 12 Id., 387; Hayden v. Wiltse, 13 Id.,
604; Gray et al. t•. Mont.qomery, 17 ld., 65;
Wood~< v. frisk, 14 ld., 427; Wilkins v. Treynor, Id., 391; Stone v. Brown, ld., 595; Nickin,q
v. Nesmith, 15 I d., 595; Bemutt v. Hyland, Id.,
597; State v. Mooney, lO.Id., 506; Laumant et al.
v. Nickols, Id., 161; Thompson v. Lord, 14 ld.,
591; Fletcher v. Bun·ows, Id., 557; Emerick v.
Sloan, 18 Id., 139; Bradley t•. Kat·anaugh,
12 I d., 273; State v. Postlewait, 14 I d., 446, Van
Orman v. Spofford et al., 16 ld., 186; Ticonic
Bank, I d., 141; Kello,qg v. Kelsey, I d., 388.
The certificate of the clerk that the transcript
contains "all the evidence appearing on file,"
does not sufficiently show that the evidence certified was all that was used in the court below.
Davenport v. Ells, 22 Id., 296.
An appeal to the supreme court from a final
decree in an equitable action brings up the case
for trial de novo, without regard to interlocutory
rulings or decisions of the court below. The
State v. Orwi,q, 27 ld., 528; Blake v. Blake, 13
Id., 40; Van Orman v. Spafford et al., 16 ld.,
186; K~llo,qg v. Kelsey, ld., 388; Ticonic Bank
v. Harvey, I d., 141; Malloy v. Malloy, 31 Id., 60;
Doz•e v. The Ind. S. D., 41 ld., 680.
In order that the cause may be tried de nO!JO,
not only the pleadings and other papers in the
case should be certified, but also the evidence,
in its original form, upon which the case was
tried below. The State v. Orwi,q, 27 ld., 528;
Winslow et al. v. Fanner, 20 ld., 294; Moon v.
Moon, 19 ld., 130.
In the trial of chancery cases the supreme
court will consider only the issues and evidence
presented in the court below; and evidence will
not be originally received and considered in the
supreme court. McGregor v. Gardner, 16 Id.,
538.
Under the rules of the supreme court equity
causes are tried in that court upon the printed
abstract, and the evidence in its original form is
not consulted, except in cases of a difference of
abstracts, when an amended one is filed. Austin v. Bremer County, 44 ld., 155.
Equity cases only are triable de novo on ap-

peal in the supreme court; in all other cases the
trial is confined to legal errors properly presented. Dove v. The I. S. D. of Keokuk, 41
Id., 689.
'l'he Rupreme court in a hearing de not·o will
pay no regard to the finding of facts in the
lower court, or by a referee. And no exceptions to the findings or rulings are necesRary,
nor need a motion for a new trial be made.
Robb v. Dou,qherty, 14 Id., 379; Cooper v. Skeel
et al., 14 ld., 578; Vannice v. Bergin, 16 Id.,
555, 559; O'Conner v. O'Conne1·, 15 \d., 303;
Rindskoff v. Lyman, 16 Id., 260; Clarke v. Lctl'kin, 9 ld., 391; Blake v. Blake, 1J ld., 40;
Hackworth v. Zollers, 30 ld., 432; Chambers v.
Ingham, 25 Id., 222; Mally v. Mally, 31 !d.,
60.
The supreme court will not review the finding
of the lower court upon the sufficiency of the
service of notice by publication in an equitable
action when the record does not show that it
embraces all the evidence touching the publication which wa~ submitted to the court below.
Jloon v. Moon, 19 Id., 130.
'Vhere an answer in an action at law sets up
both legal and equitable defenses upon which
issues are formed, the case will, on appeal to the
supreme court, be considered as in equity, and
be determined according to the rules applicable
to equity cases. Van Orman v.lllen·ill, 27 I d.,
476.
Where an equitable action is not tried below
in such manner as to entitle either party to a
trial de now, the appellant has the right to be
heard on appeal on exceptions and errors duly
assi~ed. Cross v. The B. di: S. W. R. Co., et
al., v1 Id., 683.
An abstract purporting to contain " all of the
evidence bearing upon and introduced to sustain the issues and findings as to which H1e
plaintiff appealed," is not sufficient to entitle
appellant to a trial de novo. Roe v. Wilmot, 51
Id., 689
In law actions where the appellant assigns as
en-or the ruling of the court upon the sufficiency
of the evidence to support the verdict, all of the
evidence must be contained in the·record, or the
questions made thereon will not be passed upon
by the appellate court. Krouse v. Hampto11, 1l
ld., 4.57; State v. Donnell, Id., 452; Schrode1· v.
Ca1·ey, Id., 51\5; State v. L~is, ld., 416; Sweet
v. Porter, 12 ld., 387; Hayden et al. v. TV1Ztse,
13 Id., 604; Gr4y, Phelps di: Co. v. Mont,qomery
et ux., 17 Id., 65; Woods v. Irish, 14 Id., 427;
Wilkins v. Treynor, ld., 391; Stone v. Brown

.~
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SEc. 3185. The appellant shall file a perfect transcript, and to that
end the clerk of the court below must, at any time on his suggestion
of the diminution of the record and on the payment of fees, certify
up any omitted part of the record, according to the truth, as the same
appears in his office of record; and such applicant shall not be entitled
to any continuance in order to correct the record, unless it shall
clearly appear to the court that he is not in fault. Subject to which
requirement, either party may, on motion before trial day, obtain an
order on the clerk below, commanding him to transmit at once to the
supreme court a true copy of such imperfect or omitted part of the
record as shall be in general terms described in the affidavit or order.
Such motion must be supported by affidavit, unless the diminuti(/n be
apparent or admitted by the adverse party, and must not be granted
unless the court is satisfied that it is not made for delay.t

Pcwer to obtain
perfect transcript.
It.§ 3524.

STAY OF PROCEEDINGS.

\

l

I
'

SEc. 3186. An appeal shall not stay proceedings on the judgment
or order, or any part thereof, unless the appellant shall cause to be
executed before the clerk of the court which rendered the judgment
or order, by one or more sufficient sureties to be approved by such
clerk, a bond to the effect that the appellant shall pay to the appellee
all costs and damages that shall be adjudged against the appellant on
the appeal; also that he will satisfy and perform the judgment or
order appealed from in case it shall be affirmed, and any judgment
or order which the supreme court may render, or order to be rendered
by the inferior court, not exceeding in amount or value the or:ginal
judgment or order, and all rents, or damages to property during the
pendency of the appeal out of the possession of which the a_vpellee is
kept by reason of the appeal. If the bond is intended to stay proceedings on only a part of the judgment or order, it shall be varied so
as to secure the part stayed alone. When such bond has been approved by the clerk, and filed, he shall issue a written order commandmg the appellee and all other~ to stay proceedings on such judgment
or order, or on such part as IS superseded as the case may be. No
ap~eal or stay shall vacate or affect the judgment appealed from.u
tlEC. 3187. In cases wherein the appellant has perfected his appeal
to the supreme court, and the clerk of the district or circuit court has
unjustly refused to approve the appeal bond offered, or makes the penalty therein too large, or the conditions thereof unjust, the appellant
may move the supreme court if in session, or in its vacation, on such
written notice to the appellee as the judge may prescribe, may move
any judge thereof to determine the conditions, fix the penalty, and
approve the appeal bond. The motion, verified by the affidavit of the
appellant or his attorney, shall contain a brief statement of the nature
et ux., Id., 595; Nicking v. Nesmith, 15 ld.,
595; Bennett v. Hyland; 15 ld., 597; State v.
Mo,mey, 10 Id., 506; Lauman et al. v. Nichols,
15 Id., 161; Thompson v. Lord, 14 ld., 591;
Emerick 1·. Sloan, Hl Id., 139; Fletcher v. BurrowH, 10 Id., 5ti7; Bradley1J. Kavanagh,12 Id.,
273; State v. Postlewait, 14 Id., 446. · .
1
See Hall v. Smith, 15 Iowa, 584, cited in
notes to section 3179.

50

How obtained:
bond: conditions and approval.
R. § § 3327, 3328.

'Vhen supreme
court or judge
may fix condittons of bond
and approve
sam~.

Ch.8, UG.A.

• The filing of an appeal bond. without the
service of a notice of appeal, at least upon the
clerk, will not stay procP.edings on the judgment. Pratt v. The Western Stage Co., ~6
Iowa, 241.
·
And where an af.pcal is taken by the service
of notice of appea , but no bond filed, proceedings on the judgment will not be stayed by the
appeal. Phillips v. Germon, 43 Id., 101, 102.
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of the action in which the appeal was taken, of the judgment or order
appealed from, of the steps taken by the appellant with reference to
his appeal, and of his giving, or offering to give, an appeal bond, of
the action of the clerk of the court below witli reference to such bond,
and wherein he has acted wrongfully; and if the supreme court, or
any judge thereof, considers that the clerk has made unjust conditions
in the bond, or the pena1ty thereof too high, or has wrongfully refused to approve the same, such court or judge shall issue an order
prescribing the conditions of the appeal bond, fixing the penalty
thereof, and either approve it or direct the clerk of the supreme court
so to do, which bond shall be filed with the officer last named. The
supr~me court, or judge thereof, may order that all or any part of the
papers and records in the cause appealed, or. certified copies t.hereo~',
be produced on the hearing of such motion, and pending the disposition thereof, may make an order staying the enforcement of the judgment or order appealed from, and on such terms as are just. The
order, if :qiade by the judge, shall be in writing and signed by him,
and upon the service thereof, or of a certified copy, when made in
court, upon the clerk of the court below, all proceedings in the court
appealed from shall be stayed, and all orders, processes executions, or
other papers issued t.herefrom shall be recalled, and the appellant be
placed in the same condition that he was when the judgment or order
appPaled from was made or rendered.
SEc. 3188. I£ the appellee believe the bond defective, or the sureHow and when
ties insufficient, he may move the supreme court if in session, or in
additional
surety obits vacat.ion, on ten days written notice to the appellant, may move
tained.
R. § 3529.
any judge of said court, or the judge of the court below where the
appeal was taken, to discharge the bond, and if the court or such
judge shall consider the sureties insufficient, or the bond ~mbstantially
• dPtective in securing the rights of the appellee, the court or such
judge shall issue an order discharging such bond, unless a good bond,
with sufficient sureties, be executed by a day by him fixed. The order,
if made by a judge, shall be in writing and signed by him; and upon
his filing, or the filing of a certified copy of the order when made in
cuurt, in the office of the clerk of the inferior court, execution and
other proceedings for enforcing the judgment or order may be taken
if a new and good bond is not filed and approved by the day as aforesaid.
SEc. 3189. But another order staying proceedings may be issued
Proceedings
stayed.
by the clerk, upon the execution before him of a new and lawful bond
R. § 3530.
with sufficient sureties as hereinbefore provided.
SEc. 3190. I£ the judgment or order is for the payment of money,
Penally of
bond.
the penalty shall be in at least twice the amount of the judgment and
R. § 3531.
costs. I£ not for the payment of money, the penalty shall be sufficient to save the appellee harmless from the consequences of taking
the appeal. But it shall in no case be less than one hundred dollars.
SEc. 3191. The taking of the appeal from a part of a judgment or
When appeal
ia from a part
order,
and the filing of a bond as above directed, does not cause a stay
only,
of execution as to any part of the judgment or order not appealed
R. § 3532.
from.
Execution reSEc. 3192. I£ execution has issued prior to the filing of the bond
called.
above contemplated, the clerk shall countermand the same.
n. § 3533.
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SEc. 3193. Property levied upon and not sold at the time such
countermand is received hy the sheriff, shall forthwith be delivered up
to the juugment debtor.

Property surrendered.
R. § 3534.

TRIAL-JUDGMENT.

SEc. 3194. The supreme court may reverse or affirm the judgment
or order below, or the part of either appealed from, or may render
such judgment or order as the inferior court or judge should have
done, accordin.,. as it may think it proper.v
SEc. 3195. The supreme court, where it affirms the judgment, shall
also, if the appellee moves therefor, render judgment against the appellant and his sureties on the bond above mentioned for the amount of
the judgment, damages, and costs referred to therein, in case such
damages can be accurately known to the court, without an issue and
trial.
SEc. 3196. Upon the affirmance of any judgment or order for the
payment of money, the collection of which in whole or part has been
superseded by bond as above contemplated, the court shall award to
the appellee damages upon the amount superseded; and, if satisfied by
the record that the appeal was taken for delay only, must award such
• 1t is competent for the supreme court, in reversing a judgment, to order that the new trial
shall extend only to defendant's cross-action, in
connection with which the error occurred, and
that the judgment eetablishing the plaintiff's
claim remain undisturbed. McAfferty v. Hale,
24 Iowa, 355.
Where a judgment of the court below, ren·
dered upon a special finding of facts by that
court, is appealed to and reversed by the supreme court, upon the sole ground that the law
upon the facts thus found is with the appellant,
and the cause is remanded, with directions to
the court below that further proceedings be had
therein not inconsistent with the opimon of the
supreme court, the appellant is entitled to judgmrnt upon the findmg of facts in the court
below, and no new trial can be had. Roberts 1;.
Corbin & Co., 28 Id., 355.
The supreme court, in reversing a judgment
appealed from, may render such judgment or
order upon the facts, as the court below should
have rendered. Gilmore cf; Smith v. Fe1·guson
/-' Cassell, ::!8 Id., 422.
Where, in a habeas corpus r.roceeding for the
custody of a child, it was possible that the judg·
ment of the court below might constitute a bar
to the plaintiff's right to the custody of the child
at a future hme, the supreme court, under the
power given in this sectwn, modified the judgment so that the plaintiff would not be thus bar·
red. Drumb v. Keen, 47 ld., 435, 438.
The supreme court will not render judgment
in reversing a cause where the error in the court
below consisted in refusing to grant a new trial.
Payne v. The C., R. I. & P.R. Co., 47 ld., 605.
In equity causes the supreme court has complete and final jurisdiction to render such a
decree as it may deem proper in the case. McGregor''· Gm·diuer, 16 Id., 538.

Power of court..
R. § 3536.

Judgment

against bure·
ties on stay
bon<.!.
R. § 3537.

Damages for
delay.
tt. § 3538.

On reversing a judgment appealed from may,
in a law action, render such Judgment or order,
upon the facts as the court below should hu,ve
rendered. Gilm01·e cf; /:jmtth v. Ferguson rf·
Cassell, 28 ld., 422.
The supreme court has no general original
jurisdiction, and cannot order that an appellee
shall proceed no further with a cause. An appellant who deems that the appellee has, pendmg the appeal, deprived himself of his rights
thereunder, has the alternative of dismissing
his appeal, or to finally submit. it on the merits.
Simouson v. The C., R. I. & P. R. Co., 48 Id.,
19.
Where the court, in his instructions to the
.iur,v, follows the rule of law announced in the
plamtiff 's petition, and the latter f.1ils to ask an
mso~ruction announcing a different and the true
rule, he cannot avail himself of the error on ap·
peal. Briuoe v. Reynolds, 51 Jd., 673.
·where the evidence is conflicting, and the
court below which hrard the evidence, had full
opportunity for observing the manner and appearance of the witnesses, has overruled appellant's motion for a new trial. based on the insufficiency of the evidence, the supreme court will
not interfere, the presumption being that the
jury and the court below CO!Tectly decided upon
the credibility of the witnes,es. and found according to the weight of the evidence. Snydet·
v. Eldridge, 31 ld., 129; Brockman v. BetT!J·
hill, 16 Id., 183; llavelic!.' t>. Hav•lick, 18 Id.,
414; Donaldson v. Thr llf. cf: M. R. Co., 18 Id.,
280; Pilmer v. The Brauch of the State Banlc,
19 Id., 112; Gordon v. Pitt, 3 Id., :185; State v.
Elliott, 15 Id., 72; Snyder v. Nelson, 31, Id.,
238; Melhop et al. v. Dortne cf; Co., 36 Id., 6:30;
l!'ransden v. The C., R. I. dl: P. R. Co., Id.,
37<!; Dunlavey v. Watson, 38 Id., 398.
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property.
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Title not

affected.
R. § 3541.
Powertoim·
prison.
R. § 35<12.
Rehearing.
R. § 3543.
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sum as damages, not exceeding fifteen per cent thereon, as ;.;hall eff'ect,ually tend to prevent the taking of appeals for delay only.w
SEc. 3197. If the supreme court affirm the judgment or order. it
may send the cause to the court below to have the same carrir·d into
effect, or it may itself issue the necessary process for this purpose and
direct such process to the sheriff of the proper county, as the party
may require.'
SEc. 3198. If, by the decision of the supreme court, the appellant
becomes entitled to a restoration of any part of the money or property
that was taken from him by means of such judgment or order, either
the supreme court or the court below may direct execution or writ of
restitution to issue for the purpose of restoring to such appellant his
property or the value thereof.x
SEc. 3199. Property acquired by a purchaser in good faith under a
judgment subsequently reversed, shall not be affected by such reversal.Y
SEc. 3200. The supreme court shall have power to enforce its mandates upon inferior courts and officers by fine and imprisonment,
which imprisonment may be continued until obeyed.
SEc. 3201. 1£ a petition for rehearing be filed, the same shall'suspend the decision, if the court, on its presentation, or one of the judges,
if in vacation, shall so order, in either of which case such decision
shall be suspended until the next term. z
SEc. 3202. The petition for rehearing shall be the argument o£ the
applicant therefor, and i£ the court think that such argument requires
a reply, it shall so indicate to the other party, and he may make reply
within such time as said court shall allow, and with a view to a rehear-

"'The supreme court is authorized under sections 3195 and 3196 of the code to render judgment against the appellant and his sureties in
the appeal bond, and to award damages to the
appellee, wh<'re it appears that the appeal was
taken for delay. in those cases only where the
judgment or order appealed from was for the
payment of money, "the collectio11 of which, in
whole or in part, has been superceded by the
bond." Be~·ryhill v. HeiTmeyer et al., 33 Iowa,
20.
7
It is not necessary that a procedendo should
i"sue to g1ve the court below jurisdiction, but if
the case is re-docketed upon servict> of proper no·
tice, the case will stand for re-trial. Becker v.
Becker et al., 50 Id., 139.
%A purchase of land at sheriff sale by the
plaintiff in execution or his attorney, w1th actual
knowledge of a pending appe;,l, is at the peril
of the purchaser; and the party or his attorney
thus buying, is not a bonafide purchaser withm
the meaning of section 3199. Twogood v. Prank·
lin. 27 Iowa, 239.
Where property, takPn under a judgment
from which an appeal has been taken without
the filing of a s11persedeas bond, and which is
afterwards reversed, has by voluntary sale, or
by seizure and sale under process, passed to an
innocent purchaser pending the appeal, or where
money collected under such judgment is received
by one occupying a fiduciary capacity, as by an

admini~trator, and he has. pursuant to an order
of court, paid it over to another, tht:> summary
remedy provided by section 3198 of the cone
caqnot properly be administered, and the party
is left to his ordinary remedy. Hanschild v.
st,·atjford, 27 Id., 301. See also, Lombard v.
Atwater, 46 Id., 501.
Y Whether the purchaser at an execution sale
takes the estate charged with the equit1es rmd
secrPt h11sts which may exist against the judgment debtor, query. Parke1· v. Pierce, l6lowa,
227.
A purchaser at sheriff's sale takes the land
purchased, discharged of any claim of title,
whether arising under an unregistered deed or
a mer!' equity, of which he had no notice at the
time of the purchase, and which would be invat
lid against an ordinary purchaser, and this principle applies both at law and in equity. Per
DrLI.oN, J. in Vannice v. Ber.qen, ld., 555.
•Where, after a procedendo has been issued
from the supreme court, and a petition for a re·
lwaring was filed within sixty days, it was held
that the cause could not be tranRft>rred to the
federal rourt upon the filing of a petition tht>refor and bond in the court below, in accordance
with the requirements of the act of Congress,
pending the action of the supreme court on the
petition for rehearing. McKinley v. The C. liN. JV. R. Co., 44 Iowa, 314.
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ing the court may extend the suspension o£ proceeding yet farther, i£
need be.a
GENERAL PROVISIONS.

SEc. 3203. The clerk shall docket the causes as the Rame are filed
in his office, and shall arrange and set a proper number for trial for
each day of the term, placing together those from the same judicial
district, and shall cause notice of the manner he has set such causes
to be published and distributed in such manner as the court may direct.
SEc. 3204. The court shall hear all the cause!> docketed, when not
continued by consent, or for cause shown by the party, and the party
may be heard orally or otherwise, in his discretion.
SEc. 3205. No cause is decided until the opinion in writing is filed
with the clerk.
SEc. 3206. I£ remanded to the inferior court to be carried into effect,
such decision and the order of the court thereon, being certified thereto
and entered on the records of the court, shall have the same force .md
effect as if made and entered during the session of the court in that
district.
SEc. 3207. An assignment of error need follow no stated form, but
must, in a way. as specific as the case will allow, point out the very
error objected to. Among several points in a demurrer, or in a motion,
or instructions, or rulings in an exception, it must designate which is
relied on as an error, and the court will only regard errors which are
assigned with the required exactness; but the court must decide on
each error assigned.b

Clerk to docket
and arrange
causes: notice
of.
R. § 3535.

Hear causes:
argument.
R. § 3548.

Opinion tiled.
R. § 3550.
What done In
court below on
revt>rsal.
R. § 3551.

Assignment of
errors: form of.
R. §3546,

• All petitions for rehearing must be printed ld., 700; Par.,ons v. Chapman, 11 Id., 29·!;
as reqmred by sections 97, 98 and 99 of the rules Platt v. Hed,qe <i: Co., 10 I d., 591; Henry Wisof the supreme court, and a copy must be deliv- ner &: Co. v. Brady, 11 Id., 248; D S. F. <i:
ered to the attorney of the adverse·party, and if L. A. t•. The N. Am. L. Ins. Co., 16 ld., 74;
there be more than one, to the attorney of each, Rol1ert.~ v. Cass, 27 I d .. 225.
and ten copies to the clerk of the supreme court.
'Vhere an assignment of error is general and
No 93, Rules of SuprE:me Court.
fails to comply with the r<.>quirements of the
b The' assignments of error were as follows: statute it will not be noticed by the supreme
"1. 'l'he court erred inadmittingimproperand court. Arnold ~·.Arnold. 20 !d., 273, 276.
incompetent testimony. 2. There was error in
Where the overruling of a motion for a new
the instruction to the jury." Held, that under trial, based upon seveml distinct grounds, is asthe revision, Sec. 3546, the assignments were signed as error, the a>isignment should specify
too general and should be disregarded. Hawes the very error relied upon by the appellant.
v. 'J'u·ogood, 12lowa, 582.
Reilly v. Ringland. 44 ld., 4~2; Uon·i.• v C.,
The supreme court will not reljard an assign- B. rf- Q. R. Co., 45 Id., 29; Benton v. Nichol.-,
ment of error which does not pomt out the par- 47 I d .. 698.
ticular point, or points claimed to be erroneous
While an asRignment of error need follow no
specifically and with the exactness required by specified form, it must nevertheless, point out
the statute. Peck v. Hendershott, 14 Id., 40; in a manner as Ppecific as possible the very error
Brewin,qton v. Swan, 1 I d., 121.
?,b.iected to. An. assignment. in the '':'ords:
Where the bill of exceptions contained a large lhe co~~t erred In re~denng: Judgment fo_r the
amount of evidence and cross examination, and appellee. was held msuffic1ent. Tombltu v.
the assignment was "that there was error in. Rall, 46 I d., 190.
vllowing the cross examination and the introAn assignmPnt of error must speci(y which of
d.uc~ion 9f eyidence, and the ove~ruling of plain- s~veral points in a. m~tion for a new ~rial ,i~ rebff a obJectwns, as set forth in biii of excep- hed upon as conshtutmg the error whiCh v1tmtes
tions, No. 1," _it was held, that the a~signment the judgment. Oschner v. Schunk, 46 I d.,
was not suffic1ently specific. Wilson v. Hill- 293.
house, 14 Id., 199.
An assignment of error in the form that the
The supreme court will not review the rulings court erred in ovenuling appellants motion for
of the court below which have not been made a new trial is not specific enough to comply
the basis of an assignment of errors. Clark v. with the requirements of section 3207 of the
Polk Co., 19 ld., 248; Maclay v. Bunkers, 46 code, and Wlll be disregarded by the supreme

700
Motion book.
H.§ 5547.

Wben original
paper sent up.
R. § 3525.

Security for
costs.
R. § 3526.

Does not abate

by death.
R. § 352().

Right to appeal may be
lost.
H.§ 3521.

Proceedings in
such case.
R, § 3522.

Notices: how
served.
R. § 3523.
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SEc. 3208. All motions must be entered in the motion book, and
shall stand over till the next morning after the morning on which
entered, and till after having been publicly culled by the court, unless
the parties otherwise agree, and the adverse party shall be deemed to
have notice of such motion.
SEc. 3209. Where a view of an original paper in the action may be
important to a correct decision of the appeal, the court may order the
clerk of the court below to transmit the same, which he shall do in
some safe mode to the clerk of the supreme court, who shall hold the
same subject to the control of the court.
SEc. 3210. The appellant may be required to give security for costs
under the same circumstances as tho~e in which plaintiffs in civil
actions in the inferior court may be so required.
SEc. 3211. The death of one or all of the parties shall not cause the
proceedings to abate, but the names of the proper persons shall be
substituted, as is provided in such cases in the district and circuit court,
and the case may proceed. The court may also, in such case, grant a
continuance when such a course will be calculated to promote the ends
of justice.
SEc. 3212. Where appellant has no right, or no further right to
prosecute the appeal, the appellee may move to dismiss the appeal, and
if the grounds of the mot.ion do not appear in the record, or Ly a
writing purporting to have been signed by the appellant and filed,
they must be verified by affidavit.c
SEc. 3213. The appellee may, by answer filed and verified by himself, agent, or attorney, plead any facts which render the taking of
the appeal improper or destroy the appellant's right of further prosecuting the same, to which answer the appellant may file a reply, likewise verified by himself, his agent, or attorney and the questions o£
law or fact therein shall be determined by the court.
SEc. 3214. The service of all notices of appeal, or in any way
growing out of such rights or connected therewith, and all notices in
the supreme court, shall be in the way provided for the service of
like notices in the circuit or district court, and they may be served by
the same person and returned in the same manner, and the original
notice of the appeal must be returned immediately after service to the

court. Richardson v. llfcCormack, 47 Id., 80; Id., 129; Shaw v. Brown, 13 Id., 508; Wilson
McCormack v. The C., R.I. & P. R. Co., ld., v. Hillhouse, 14 Id., 19!).
A party cannot be head on appeal to assign
345.
An assignment of error reciting that, "The error in the admission of evidence based upon
court erred in refusing to set asside the verdict, a ground other than that assigned when the
and in not rendering judgment for plaintiffs,'' is evidence was admitted. The Iowa Homestead
not sufficiently specific. Bardwell v. Clare, 47 Company v. Duncombe, 51 Iowa, 525. Error cannot be predicated upon the admisld., 297.
"T
sion of evidence, when the fact which it was
.
f
h
. he co~rt introduced to establish is proved by other eviAn .assi.gJ?.ment o error ~ at
erred m ~IVJ~g- each of the mstrnchons on 1~s, dence introduced afterward without ob "ection.
own motwn, ' Is too j!eneral to be regarded m Id
~
the supreme court. Moffatt v. Fisher, I d., 474.
·
An assignment of errors should show affirma• A party cannot accept the benefits of an
tively that the party appealing was in some adjudication and afterwards appeal therefrom.
manner prejudiced by the rulings or decision .llf. & llf. R. Co. v. B.yington, 14 Iowa, 572;
appealed from. Brewington v. Patton, 1 ld., The Ind. Dist. of Altoona v. The Dist. Tp. of
721.
Delaware, 44 Id., 201.
Errors assigned but which are not presented
As to the right of the appellee to pursue a
in argument, will not be considered by the different remedy from that provided in this secsupreme court. Snydn· v. Eldridge et al., 31 tion, see Cotte1· v. O'Connell, 48 Id., 552.
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office of the clerk of the district or circuit court where the suit is
pending.d
SEC. 3215. Executions· from the supreme court shall be the same
as those from the district or circuit court and attended with the same
consequences, and shall be returnable in the same time.

Executions: ·
form of.
R. § 3552•

CHAPTER 3.
OF CORTIORARI.
SECTION 3216.
The writ of certiorari may be granted whenever specially authorized by law, and especially in all cases where an inferior
tribunal, board, or officer exercising judicial functions is alleged to have
exceeded his proper jurisdiction, or is otherwise acting illegally, when
in the judgment of the superior court there is no other plain, speedy,
and adequate remedy.•
SEc. 3217. The writ may be granted by the district or circuit court,
or, in vacation, by a judge or clerk thereof, but if to be directed to
either of such courts or judges, then by the supreme court, or, in
vacation, by a judge thereof, and shall command the defendant therein
to certify fully to the court from which the same issues, at a specified
time and place, a transcript of the records and proceedings, as well as
the facts in the case, describing or referring to them, or any of them,
with convenient certainty, and also to have then and there the writ.r
d S~>rvice of notice of appeal upon the wife of
the adverse party does not comply with the requirements of this section, and 1s insufficient.
Draper v. Taylor, 47 Iowa, 407.
• A judgment in the county court for damages sustained by the complainant, by the removal of a road away from his property, should,
under the revision, be taken to the district court
by appeal, and not by certiorari. Spray &Barnes v. Thompson, 9 Iowa, 40.
The writ of- cn·tiorari commands the tribunal
to which it is directed to certify fully a transcript of it9 records and proceedings, as well as
the facts in the case. Blake v. Baily, 20 Id.,

12!>.

The proper remedy against an order of the
court refusing to correct a mistake in a settlement with an administrator is by appeal, and
not by certiorari. O'Hare v. IIemstead, 21
ld., 35.
Certiorari is the proper remedy to test thP le·
galityof the action of township trustees, in calling an election for the purpose of voting upon
the question of a tax to aitl in the construction
of a railroad. Jordan v. Hayne, 36 I d., 9.
It. is also the proper remedy to test the jurisdiction of the board of supervisors, in the submission of' a proposition to remove the county
seat. Bennett v. Hetherin.qton, 41 Id., 142.
Proceedings in the establishment of a road

When the writ
mav issue.

R."§Wl7.

By whom
granted.
H.§ 3l83.

will not be annulled on cotiorari, unless it is
shown that the inferior tnbunal has exceeded its
proper Jurisdiction or is otherwise acting illegally. McCollistPr v. Shue11, 24 Id., 362.
The wnt of certiorat·i is the proper remedy to
test t.l:ie expediency or propriety of establishing
a public highway, and the legality and regularity of the proceedings of the board of supervisors
in the premises, but is not the proper remedy to
review the question of damages for the land
taken for a road. McCrory v. Griswold, 7 Id ..

248.

Where the district court did not exceed its
jurisdiction in entertaining an action upon :1.
school order, against tlw several independent
districts into which the district, Issuing the order,
had subsequently divided, the writ of certiomri
was denied .. 1'he Ind. Dist, qf Asbury v. 1'he
Dist. Court of Dubuque Co., 4ti ld., 182.
In a proceeding for the punishment of a contempt, growmg out of publications alleged to be
false, scandalous and defamatory, evidence jq
admissible to show the meaning and intent of
the publications. Hem·y v. Ellis, 49 Id., 20:-i.
r Under the revision the circuit court did not '
have jurisdiction in certiorari cases. Thompson
v. Reed, 29 Iowa, 117.
The circuit court has exclusive jurisdiction to
issue the writ of certioral'i in c1vil matters.
llensington v. Hewitt et al., 48 Id., 679.

7D2
When stay of
proceedings is
a~;: ked.

R: § 3489.

Petition.
R. § 3490.

Service andreturn.
R. § 3491.

Same.
R § 3492.
Trial: judgment.
R. § 3493.

How prosecuted : appeal.
R. § 3!94.

Limitation on
right.
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SEc. 3218. I£ a stay of proceedings is sought, the writ can only be
issued by a court or judge, who may require a bond and fix the penalty
and conditions thereof; the sureties thereon may he approved by the
judge granting, or clerk who issues the writ.
SEc. 3219. The petition for the writ must state facts constituting
a case wherein the writ may issue, and must be verified by affidavit,
and the supreme court or judge issuing the writ, may require notice
of the application to be given the adven,e party. or may grant the
writ without notice. I£ a stay of proceedings is sought, the writ can
only be granted on reasonable notice of the time, place, and court or
judge before whom the application will be made.
SEc. 3220. The writ must be served and the proof of such servir.e
made in the same manner as is prescribed for the original notice in a
civil action, except that the original shall be left with the defendant,
and the return or proof of service made upon a copy thereof.
SEc. 3221. If the return of the writ be defective, the court may
order a further return to be made, and may compel obedience to the
writ and to such further order, by attachment if necessary.
SEc. 3222. When full return has been made, the court must proceed to hear the parties, or such of them as may attend for that purpose, on the record proceedings and facts as certified, and such other
testimony, oral or written, as either party may introduce pertinent to
the issue, and may give judgment affirming or annulling the proceedings in whole or in part, or, in its discretion, correcting the same and
prescribing the manner in which the party or either of them shall
further proceed. g
SEc. 3223. The actictn shall be prosecuted by ordinary proceedings
so far as applicable, and from the decision of the district or circuit
court an appeal lies as in other ordinary actions, and the record shall
be prepared in the same manner.
SEC. 3224. No writ shall be granted after twelve months have
elapsed from the time the inferior court, tribunal. board, or officer has,
as alleged, exceeded his proper jurisdiction, or has otherwise acted
illegally.h

g It was held under the revision that the trial
in certiorari proceeding, after the writ had been
issued and returned, was bad upon the record,
and that evidence aliunde was not admissible.
Smith v. The Board of Supervisors, 30 Iowa,
531.
The supreme court may on cqrtiorari modify
the judgment of the court below rendered in a
proceeding for contempt. The State v. Myers,
44 Id., 580, 585.

h A writ of certiorari to the board of Supervisors, directing them to certify up a transcript of
their proceedings upon the question of the removal of a county seat, is not barred unljl
twelve months aftrr the adoption of the order
submitting the question to vote. The statute
does not commence to run upon the determination that the petition is signed by the requisite
number of voters. Jamison et al. v. The Board
of Supervisors of Louisa Cour.ty, 47 Iowa, 388.
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TITLE XX.
OF PROCEDURE IN PARTICULAR CASES.

CHAPTER 1.
(REPLEVIN AND DETINUE.)
OF ACTIONS FOR THE RECOVERY OF SPECIFIO PERSONAL PROPERTY.
SECTION 3225. An action for the recovery of specific personal
property may be brought in any county in which the property or
some ;part thereof is situated; the petition must be verified and must
·
contam:
1. A particular description of the property claimed;
2. Its actual value and, where there are several articles, the actual
value of each;
3. The facts constituting the plaintiff's right to the present possession thereof, and the extent of his interest in the property, whether
it be full or qualified ownership;
4. That it was neither taken on the order or judgment of a court
against him, nor under an execution or attachment against him, or
against the property. But if it was taken by either of these modes,
then it must state the facts constituting an exemption from seizure
by such process;
5. The facts constituting the alleged cause of detention thereof,
~
according to his best belief;
6. The amount pf damages which the affiant believes the plaintiff
ought to recover for the detention thereo£.a

• Where, in an action of replevin the plaintiff
asked the court to instruct tlie jury as follows:
'' 1. That it is not necessary in replevin that the
plaintiff shall prove that he is the rightful owner
of the property replevied. If he had the peace·
able possession, his right of possession was good
against every person but the real owner, or
some one having a better right of possession.
2. That if the plaintiff had possession of the
property, his right of possession is good against
an persons, until ~~ better right is proved by
some other person,'' which instructions the court
refused to give; held, that the court erred in refusing to give the instructions. McCoy v. Cadle,
4 Iowa, 557.
If the property of A is taken upon attach·
ment, or under execution, against the property
of B, it is exempt from such seizure and A may
bring replevin. Smith v. Montgomery, 5 Id.,
370.
\Vhea proceedings are commenced under the

Where brought:
statements and
verification of
petition.
R.lj 3553.

prohibitory liquor law, by the seizure of intoxicating liquors, alleged to be owned and kept for
sale in violation of law, it is not competent for
the rarty to take the cause away from the b-ibuna whose jurisdiction has attached by instituting an action of replevin and regaining pos·
session of the liquors. Funk d': Ilm·dman v.
Israel, 5 Id., 438; Cooley''· Davis, 34 ld., 128;
The State ''· Harris et al., 38 I d., 242.
A promissorr. note is personal property, under
the code, and Its possession may be recovered in
an action of replevin. Gra.ff v. Shannon, 7 Id.,
508; Savery v. Hayes, 20 I
25.
In an action of replevin, where the residence
of the plaintiff becomes material, it may be
proved williout a specific allegation to that effect in the petition. Newell v. Hayden, 8 Id.,
140.
Where personal property is replevied from an
officer; on the ground that it was exempt from
execution, and it is sought to show that the

a.,
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No counter
claim
R. § 4175.
a

When procf"BS
may if.il;sue on
Sunday.
Ch. 14, 10 G. A.

New parties.
R. § 3561,
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SEc. 3226. The action shall be by ordinary proceedings, but there
shall be no joinder of any cause of action not of the same kind, nor
shall there be allowed any counter claim.b
SEc. 3227. If the plaintiff allege in his petition that he will lose
his property unless process issue on Sunday, the order may be issued
and served on that day.
SEc. 3228. If a third person claim the property or any part thereof,
the plaintiff may amend and bring him in as a co-defendant, or the
defendant may obtain his substitution by the proper mode, or the
claimant may himself intervene by the process of intervenor. 0

plaintiff' is a non-resident of the state and not
entitled to exemption, such defense should be
specially pleaded by the defendant and need not
be rebutted in the first instance, by the plaintif!'. Id.
The exemption of property from execution relates to the remedy, and is governed by the law
of the place where the contract is sought to be
enforced, instead of the lex loci contmctus. Id.
Where the petition in an action of replevin
alleges the right of possession as in the plaintiff, an answer which does not specifically deny
this in word~, but states facts which, under the
law, would defeat the plaintiff's action, is sufficient. Skinner v. The C., R. I. lf: P.R. Co.,
12 Jd., 191.
Under the statute, evidence showing that the
title of the plaintiff in an action of replevin, to
the property in controversy, was acquired
throug-h a fraudulent sale, is inadmissible when
fi:aud-has not been set up in the pleadings. To
admit such evidence the fraud must be specially
pleaded. Gray v. Earle, 13 Id., 188.
The petition in an action of replevin commenced before a Justice of the Peace, must be
sworn to as provided by statute; and if not thus
sworn to does not authorize the issuing of the
writ. Cure v. Wilson, 25 Id., 205.
An action to recover possession of specific personal property cannot be maintained against a
sheriff, who holds it by virtue of an execution,
unless the plaintiff, prior to the commencement
of the action, gives the sheriff written notice of
his ownership thereof. Finch v. Hollinger, 43
Id., 488; KaRter &; Farwell v. Pease, 42 Id.,
488; Gray v. Parker, 13 Wes. Jur. 40; Richabaugh v. Bade, Id., 87,
But if the want of such notice is not pleaded
in the answer of the defimdant and he proceeds
to trial upon the question of the ownership of
the property the plaintiff may recover the property upon proper proof, hut may be adjudged
to pay the costs. TVarder, Mitchell lf: Co., v.
Hoover lf: Co.&-. Leona1·d, 1 N. 'N. Reporter,
795, 309; 13 West. Jur., 380.
The common law rule that a person cannot
maintain replevin for the possession of goods
taken from him by virtue of legal process, has
been modified by our statute so far as respects
property exempt from seizure. Cooley v. Davis,
34 Id., 128.
An action in a justice's court may be commenced simply by the service of a notice upon
the defendant, save when a writ of replevin is

asked for, in which case the pebtion, duly vPrified, mnst be filed. Jn all other cases, the filing of a petition forms no part of the commencement of an action and need bP done, only
upon the day of the trial. Duffy v. Dale, 42
Id., 215.
An action of replevin will lie, at the instance
of the owner, for the recovery of the pos8ession
of a building erected under an agreement with
the owner of the land upon which it was placed
that the lessee should have the free use of the
land as long as the house should remain thereon. The Dist. Twp. of Corwin v. Moorehead,
43 Id., 466.
Where personal property has been seized by
virtue of an execution duly issued, replevin wi11
not lie to take the property from the possession
of the officer upon the mere allegation that the
judgment has been satisfied. .Armel v. Lendrum, 47 Id., 585.
If process issue from a court having no jurisdiction of the subject matter, or if an execution
issue without a judgment having been rendered.
or if the law under which the process is issued
be unconstitutional, the process is void, and replevin may be maintained for the property seized
by the officer under such process. Cool.Y v.
Davi.~. 34 Id., 128; Campbell v. Williams, 39
ld., 464.
When in an action of rj)plevin it has been adjudged that the property replevied was subject
to a judgment wluch the plaintiff was thereupon
compelled lo pay, his remedy is not by an action
for wrongful conversion against the sheriff' who
levied upon the property nndel' tbe judgment.
Finch v. Hollinger, 46 ld., 216.
bOne partner cannot maint~in an action of
replevin against the other, although by their
contract or co-partnership one partner was to be
the sole owner of the partnership propert.y, the
profits of the business being equally d1vidcd
between them. Equity has exclusive jurisdiction ofpartnersbip settlements. ]{uhn v. Newman, 49 Iowa, 424.
• Where a pt'rson intervenes in an action of
replevin against an officer, and becomeR the sub'Stantial defendant, the judgment therein designating the rights of the parties is conclusive
upon all of the parties, as well between the
plaintiff and the-intervenor as between the plaintiff and the origmal defendant. TVitterv. Fisher,
27 Iowa, 9.
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BOND-ORDER.
SEc. 3229. When the plaintiff desires the immediate delivery of the
property he shall execute a bond to the defendant, with sureties to be
approved' by the clerk, in a penalty at least equal to twice the value
o£ the property sought, conditioned that he will appear at the next
term of the court and prosecute his suit to judgment and return the
property if a return be awarded, and also pay all costs and damages
that may be adjudged against him. The bond shall be filed with the
clerk of the court, and is for the use of any person injured by the proceeding, and a judgment for money rendered against the plai.ntiff shall
go against the sureties on the bond.d
SEc. 3230. The clerk shall thereupon issue an order, under his
hand and seal o£ the court, directed to the sheriff, requiring him to
take the property therein described and deliver the same to the plaintiff. And where the petition shows that the property has been wrongfully removed into another county from the one in which the action
is commenced, the order may issue from the county whence the property was so wrongfully taken, and may be served in any county where
the property may be found in the same manner and with like effect as
in the county where suit is brought.
SEc. 3231. When any of the property is removed to another county
after the commencement of the action, counterparts of the proper
order may issue on the demand of the plaintiff to such other county,
and may be executed upon such goods found in such county, and
farther orders and the necessary counterparts thereof may issue as
often as may be necessary.

When bond re.
qulred.
1\. § 3554.

Clerk to issue
order.
R. §3M5.
Ch, 123, 14 G. A.

Order follow
property.
R. § 3556,

ORDER-EXECUTION OF.
SEc. 3232. The sheriff must forthwith execute the order by taking
possession of the property therein mentioned, if it is found in the possession of the defendant, or of his agent, or of any other person who
obtained possession thereof from the defendant, directly or indirectly,
. after the order was placed in the sheriff's hands, for which purpose he
may bre tk open any dwelling house or other enclosure, having first
demanded entrance and exhibited his authority, if required:
SEc. 3233.
When it appears by affidavit that the property claimed
has been disposed of, or concealed so that the order cannot be executed,
the court or judge may compel the attendance of the defendant, and
examine him on oath as to the situation of the property, and punish
d Under(§§ 3554 and 3563 of the revision),
3229 and 32:30 of the code, the defendant, may,
after the action is dismissed by the plaintiff,
have an alternative judgment for a return of the
property, or the amount of his damages, against
both the principal and sureties on his bond.
Wilkens v. Treynor, 14 Iowa, 391.
Under this section (3229), the sureties in a
replevin bond, by signing the same, consent and
agree that any judgment for money that may be
adjudged against their principal, may be rendered against them also. Hershler v. Reynolds
et al., 22 Id., 152.
During the pendency of the replevin suit,

Execution of:
duly of officer.
R. § 3557.

Defendant ex~
aminPd on oath
to discover
property.
R. § 355!1.

the sureties in the replevin bond are treated
as in court, and in the absence of exceptional
circumstances, are not entitled to any other
day. Being thus treated as in court, and not
obJecting, they are concluded by the judgment
or order to which the principal consents, settling and fixing the rights of the parties. I d.
A surety in a replevin bond cannot in an action of replevin instituted by his principal before
a justice of the peace, prosecute an appeal in his
own name, and have the issues between his
principal and the defendant re-tried in the appellate court. Grits v. Littleton, 23 Id., 205.
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a willful obstruction or hindrance, or disobedience of the order of the
court in this respect as in case of contempt. •
SEc. 2334. The sheriff having taken the property, or any part
th~reof, shall forthwith deliver the same to the plaintiff.
SEc. 3235. At any time before the actual delivery to the plaintiff,
the defendant may stay all proceedings under the aforesaid order and
retain the property in his own possession, by executing a bond to the
plaintiff, with sureties to be approved by the clerk or sheriff, conditioned that he will appear in and defend the action, and deliver the
property to the plaintiff if he recover judgment therefor in as good a
condition as it was when the action was commenced, and that he will
also pay all costs and damages that may be adjudged against him for
the taking or detention of the property.
SEc. 3236. But when the property is so retained by the defendant,
he shall permit the sheriff and plaintiff to inspect the same; and if
the plaintiff so request, the sheriff shall cause the property to be examined and appraised by two sworn appraisers, chosen by the parties
to the action, or, in the1r default, by the sheriff himself, in the manner provided for other cases of appraisement; and he shall return their
appraisement with the execution.
SEc. 3237. The sheriff must return the order on or before the first
day of the trial term, and shall state fully what he has done thereunder. I£ he has taken any property he shall describe particularly
the same. And if he has taken a bond from the defendant as provided in the preceding section, he shall file the same with his return. 1
JUDGMENT AND EXECUTION.

Jnry to assess
value and damages.
R. § 3082.

Form of judgment.
R. § § 3082, 3567.

SEc. 3238. The jury must assess the value of the property, as also
the damages for taking or detention, whenever by their verdict th~re
will be a judgment for the recovery or the return of the property, and
when required so to do by either party, must find the value of each
article tl1ereof.
SEc. 3239. The judgment shall determine which party is entitled
to the possession of the property, and shall designate his right therein,
and if such party have not the possession thereof, shall also determine
the value o£ the right o£ such party, which right shall be absolute as
to an adverse party having no right in such property, and shall also
award such damages to either party as he may be entitled to for illegal
detention of such property.m
·

• Under this section the judge in vacation is
authorized to punish a willful disobedience or
hindrance of the execution of the replevin, as
well as for any disobedience of any order made
necessary by the proceedings to examine the defendant under oath. The State v. Meyers, 44
Iowa, 580, 583.
1 The taking the receipt of the defendant for
the property in an action of replevin is unauthorized by the statute and does not constitute
a levy by the sheriff. He should take actual
possession. Davis v. Baylies, 13 West Jur., 373;
See Wittier v. Fisher, 27 Iowa 9, cited in note
to section 3278, ante.
m 'When in an action of replevin . the owuershio and right to the possession of personal prop-

erty was in issue on the allegations of the plaintiff's petition, the defendant setting up no
special property, and the jury returnea the following verdict: " \V e find the ownership in the
plaintiff, and a~sesses the value of the mare at
$75.00 and the damage for wrongful detention
at $25.00, it was held, that the form of the verdict was sufficient, and the court did not err in
entering judgment thereon. Cassel v. The
Western Stage Co., 12 Iowa, 47.
. The question to be determined in an action of
replevin is, in whom was the right of possession
at the time the action was commenced. ld.
As a general rule, ownership of personal property carries with it the nght of possession, and
in replevin a general allegation of a right to the
possession of the property in controversy is suf~
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SEc. 3240. The execution shall require the sheriff to deliver the
possession of the same, particularly describing it, to the party entitled
thereto, and may, at the same time, require the sheriff to satisfy any
costs, damages, or rents and profits, with interest, recovered by the
same judgment, out o£ the property o£ the party against whom it was
rendered subject to execution, ann the value of property for which
judgment was recovered to be specified therein, if a delivery thereof
cannot be had, and shall in that respect be deemed an execution
against property.
SEc. 3241. I£ the party found to be entitled to the property, be
not already in possession thereof by delivery under the provisions o£
this chapter, or otherwise, he may, at his option, have execution for
the specific delivery o£ the property, or £or the value thereof as deternuned by the jury. And i£ any article o£ the property cannot be
obtained on execution, he may take the remainder with the value of
the missing articles. n
SEc. 3242. When property for which a bond has been given, as
hereinbefore provided, is not forthcoming to answer the judgment,
and the party entitled thereto elects to take judgment for the value
thereof, such judgment may be entered against the principal and sureties in the bond.
SEc. 3243. When it appears by the return o£ the officer, or by the
affidavit of the plaintiff, that any specific property which has been
adjudged to belong to one party, has been concealed or removed by
the other, the court or a judge may require him to attend and be examined on oath respecting such matter, and may enforce its order in
this respect as in the case o£ contempt.
SEc. 3244. A money judgment taken under the provisions of this
chapter in lieu of property exempt from execution, shall also be, to
ficiently maintained by evidence of ownership
only, when no special right to the possession
is shown by the opposite party. ld.
·where property taken in execution was taken
from the sheriff by replevin, and the plaintiff,
in said action, failed to prosecute his action successfully, the measure of the defendant's damages is the balance due him as execution plaintiff, with interest and costs. Hayden v. Anderson, 17 Id., 158.
A person who purchases and takes possession
of personal property subject to mortgages thereon, which he assumes to pay, cannot in an action
of replevin brought in his own name, recover
upon the ground that he is the agent of the
mortgagees. llfcM01ton v. Akers, 24 Id., 369.
Where, in an action of replevin, the petition
alleged the value of the property and that the
plaintiff was the absolute owner, and the posse~sion was taken under the writ from the
defendant and delivered to the plaintiff. a verdict as follows: "We the jury find for the
plaintiff,'' was held, sufficiently specific. Newlin v. Reed, 30 ld., 496.
Where in an action of replevin the plaintiff
dismisses his petition before an answer is filed,
the defendant is nevertheless to have judgment
for his interest in the property replevined. But
if he files an answer, notwithstanding the dismissal, claiming other and further relief, the

Execution:
form of.
R. § 3253.

Plaintiff's option as to what
he wi 11 take.
R. § § 3563, 3668.

Judgment on
bond.

When property
has be-en concealed.
R. § 366,,

Exemption.
R. § 4176.

plaintiff should be allowed to ple~td thereto, and
mtroduce evidence upon the 1ssues thus raised.
Crist et al. v. Francis et al., 50 Iowa, 257.
A person not a party to an action aiqed by attachment in the circuit court. may maintain an
action of replevin in the district court. Seaton
v. Higgins, 50 Iowa, 305.
• Where the plaintiff, in an action of replevin.
has established a pt·imn facie title, through a
purchase of a judgment debtor, before levy of
execution, the'burden of showing tlmt the ~ale
was fraudulent is upon the defendant. 'Vhere
the fraud is once establishrd, the sheriff's right
to the possession may be shown by the execution
under which it was seized, and the levy of the
same upon the property. Parsons t'. llerl.qes,
15 Iowa, 119.
Under this section of the code the defendant
in replevin may, after the action ha~ been dismissed by the plaintifl", have an alternative
judgment for the return of the propert.y or the
amount of his damages, against both tl1e principal and sureties on his bond. Willcen.• v. Trmtnor, 14 I d., 391; Clm·k v. Warner, 32 I d., 21"9;
Byington v. Oaks. ld., 488.
Under sections 3241 and 3242 of the code the
plaintiff is entitled to a money judgment at his
option when he is found entitled to the property
and is not already in possession thereof. Armel
v. Lendrum, 47 Id., 535, 538.
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the same extent, exempt from execution, and from all set-off or diminution eit.her by the adverse party or by any other person, and such
exemption may, at the option o£ the party, be stated in the judgment.

CHAPTER 2.
OF ACTIONS FOR THE RECOVERY OF UEAL PROPERTY.
Bv ordinary
proceedings:
R. § 4177.

Who mav maintain: against
whom.
u. § 3569.
'.Cit! e.
u. § 3591.
Joint or tenant
in rommon.
u. § 360~.

Service on
a.,g-t>nt when.
u. § 3572.

SECTION 3245. Actions for ths recovery of real property shall be
by ordinary proceedings, and there shall be no joinder and no counterclaim therein, except o£ like proceedings and as provided in this
chapter. 0
SEc. 3246. Any person having a valid subsisting interest in real
property, and a right to the immediate possession thereof, may recover
the same by action against any person acting as owner, landlord, or
tenant of the property claimed.P
SEc. 3247. The plaintiff must recover on the strength of his own
title.
SEc. 3248. In an action by a tenant in common, or joint tenant of
real property against his co-tenant, the plaintiff must show, in addition to his evidence of right, that tlie defendant either denied the
plaintiff's right, or did some act amounting to such denial.q
SEc. 3249. When the defendant is a non-resident, having an agent
of record for the property in the state, service may be made upon
such agent in the same manner and with the like effect as though
made on the principal.
PETITION-ANSWER-TRIAL.

Form of petition.
R. § 3570.

SEc. 3250. The petition may state generally that the plaintiff is
entitled to the possession of the premises, particularly describing
them, also the quantity of his estate and the extent of his interest
therein, and that the defendant unlawfully keeps him out of possession, and the damages, if any, which he claims for withholding the

• An equitable defense may be interposed in
an action at law to recover real property. Rosierz v. Van Dam, 16 Iowa, 175. See also, Thompson v. Hurley, 19 I d., 331; Van Orman v. SpaffOI·d et al., 16 Id., 186; Kramer v. Con,qet·, ld.,
434; Warren t•. Crew, 22 Id., 315; Shawhan v.
Long, 26 Id., 488; Van Orman v. J!en·ill, 27
Id., 476.
The joinder of actions referred to in this section relates to the cause of action and not to the
relief sought. The language will not be construed to forbid an action in equity for full relief, if a decree quieting title will not give such
relief. The County of Buena Vista v. The I.
F. d': S. C. R. Co., 49 Id., 657, 662.
P A parol license to enter upon mineral lands
and work the same, for a specific share of the
mineral raised, for an indefinite time, an entry

under such license, and an expenditure of labor
and money in sinking shafts, running drifts,
procuring machinery and other preparations for
mwing under such license, gives to the licensee
a valid subsisting interest in the real estate
which the licensor ean t~rminate only by giving
him compensation for such expenditure, or the
notice necessary to terminate a tenancy at will;
and the licensee may assert his right to the possession against the licensor, or his subsequent
licensee with notice, by action of ejectment.
Beatly v. Gregory, 17 I d., 109.
~ The objection that the plaintiff cannot recover without proof that the defendant denied
his right before suit brought as provided in this
section, cannot be made for the first time in the
supreme court. Starry v. Starry, 21 Iowa, 2·'>4,
256.

I

CiiAP. 2.]

RECOVERY OF REAL PROPERTY.

799

property; but if he claims other damages than the rents and profits,
he shall state the facts constituting the cause thereof!
SEc. 3251. The plaintiff shall attach to his petition, and the defend- Abstract of
to be atant to his answer, if he claims title, an abstract of the title relied on, titlo
tached.
showing from and through whom such title was obtained, together
with a statement showing the page and book where the same appears
of record. I£ such title, or any portion thereof, is not in writing, or
does not appear of record, such fact shall be stated in the abstract, and
either party shall furnish the adverse party with a copy of any unrecorded conveyance, or furnish a satisfactory reason for not so doing
within a reasonable time after demand therefor. No written evidence
of title shall be introduced on the trial, unless it has been sufficiently
. referred to in such abstract, which, on moti_on, may be made more
specific, and may be amended as other proceedmgs.
SEc. 3252. The answer of the defendant, and of each if more than AnRwer.
one, must set forth what part of the land he claims, and what interest R. § 3573.
he claims therein generally, and if as mere tenant, the name and residence of his landlord. •
SEc. 3253. Whenever it appears that the defendant is only a tenant, Landlord subfor de·
the landlord may be substituted by the service upon him of original stituted
fend ant.
notice, or by his voluntary appearance, and the judgment shall be con- R. § § 3571, 3589.
clusive agamst him.t
SEc. 3254. Where the defendant makes defense, it is not necessary Posee~:sion,
R, § 3575,
to prove him in possession of the premises.
SEc. 3255. An action for the recovery of real property against a Alienation:
of.
person in possession, cannot be prejudiced by any alienation made by effect
n. § 3578.
such person after the commencement of the action.
SEc. 3356. The court, on motion and after notice to the opposite Power to enter
and survey
party, may, for cause shown, grant an order allowing the party apply- laud.
ing therefor to enter upon the land in controversy and make survey R. § 3592.
and admeasurement thereof, for the purposes of the action.
SEc. 3257. The order must describe the property, and a copy thereof Sa.me.
must be served upon the owner or person having the occupancy and n. § 3593.
control of the land.
SEc. 3258. The ve:-dict may specify the extent and quantity of the Verdict: form
plaintiff's estate, and the premises to which he is entitled, with reas- of.
R. § 3594.
onable certainty, by metes and bounds and other sufficient description
according to the facts as proved.
SEc. 3259. A general verdict in favor of the plaintiff without such General verdict,
specifications, entitles the plaintiff to the quantity of interest or estate n. § 3595.
in the premises as set forth and described in the petition.
r It is not necessary under this section that a
party in an action for the recovery of real prop·
erty shall annex, as an exhibit to his petition,
the evidence of his title. Boardman v. Beclc·
with, 18 Iowa, 292.
It is only necessary for the plaintiff in an
action to recovrr real property, to state gen·
erally the extent of his interest therein. ·The
evidence upon which he relies to prove his title
need not be stated. Larnin v. Wilmer, 35 Id.,
244, 247.
In our system of pleading the facts constitut·
ing an estoi?pel in pais, in an action to recover
rral property, need not be specially pleaded,
the averments of the facts constituting defend·
ant's interest being sufficient. Phillips v. Blait·,
38 Id .. 649.

In a petition for the recovery of real property, the plaintiff mURt allege that the defendant unlawfully keeps him out of possession.
Barrett v. Love, 48 hi., 103, 123.
• See Phillips v. Blair, 38 Iowa, 649, cited in
notes to section 3250, ante.
t Whil~ unde~ this sec~ion the landlord may
be substituted m an actwn of nght, when it
appears that the defendant is only a tenant,
such substitution is not.imperatively required,
and the action may proceed against the tenant
alone. But in that case, it seems, the landlord
would not be bound unless he had been notified
of tl!e action. The State v. Orwig, 34 Iowa,

112.
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Judgment for
damages only.
R. § 3579.
Limitation of
damages.

n. § 8576.

Improvements
@.et off against
damages.
n. ~ 3596.

Wanton aggres·
• E<ion.

R. § 3597.
Tenant: extent
of liability.
n. § 3398.

Where crop is
sowed, planted
or gro~wg:
finding.
n. § 3599.
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SEc. 3260. I£ the interest of the plaintiff expire before the time in
which he could be put in possession, hr can obtain a judgment for
damages only.11
SEc. 3261. The plaintiff cannot recover for the u::;e and oceupation
of the premises for more than six years prior to the commencement
of the action.v
SEc. 3262. When the plaintiff is entitled to damages for withholding, or using, or injuring his property, the defendant may set-off
the value of any permanent improvements made thereon to the extent
of the damages, unless he prefers to avail himself of the law for the
benefit of occupying claimants."'
SEc. 3263. In case of wanton aggression on the part of the defendant, the jury may award exemplary damages.
SEc. 3264. A tenant in possession in good faith, under a lease or
license from another, is not liable beyond the rent in arrear at the
time of suit brought for the recovery of land, and that which may
afterward accrue during the continuance of his possession.x
SEc. 3265. If the defendant aver that he has a crop sowed, planted,
or growing on the premises, the jury finding for the plaintiff, and also
finding that fact, shall further find the value of the premises from the
date of the trial until the first day of J:muary next succeeding, and no
execution for possession shall be issued until that time, if the defendant executes, with surety to be approved by the clerk, a bond in double
such sum to the plaintiff, conditioned to pay at said date the sum so

u A conveyance by the plaintiff of the title to
the property, involved in a pending action of
right, will not abate the action; and the, prosecution thereof may be continued in his name
notwithstanding such conveyance. This section
applies only to cases where the plaintiff holds a
limited and determinable estate in the premises,
which expires by lapse of time, or the like, during the pendency of the action. Jordan v. Ping,
32 Iowa, 64.
.., A dowress is entitled to recover damages for
the detention of her dower, from the alienee of
her husband, or his grantee, as measured by the
use and profits at least, from the time of the demand of dower, provided such demand was not
more than six years prior to the commencement
of the suit. lf the demand was more than six
years before the action was commenced, she can
only recover for the six years. O'Farral v.
Simplot, 4. Iowa. 381.
In an action to recover real I?roperty, the
plaintiff, where he holds the legal btle and right
of possession thereto, may recover for the use
and occupation of the land, as well as the title
and possession. Dum1 v. Starkweathe1·, 6 Id.,

466.

In an action oi right against the ancestor,
and to which the heirs are made parties after
his death, the heirs are not liable for damages
for the rents and profits, while the ancestor was
in possession of the premises. They are only
liable for damages after such time as they are
shown to have been in possession. Cavender v.
Smith, 8 ld., 360.
In such a case, if the plaintiff seeks to recover
damages from the ancestor, his administrator

should be made a party, with the heirs. or a Rep·
arate action should be instituted against him.
I d.
The limitation in this section has no application to the right of an occupying claimant to
recover for improvements. Parsons v. Moses,
16 Id., 440.
"' When the plaintiff in an action to recover
real property is entitled to damages for the
wrong~ul detention thereof, or injury thereto,
the defendant may set ofi" the value of any permanent improvements made thereon, to the extent of the damages, unless he prefers to avail
himself of the law for the benefit of occupying
claimants. Parsons v. Moses, 16 Iowa, 440,

444.
A tenant who leases real estate of the ap·
parent legal owner, to whom he pays the rent,
cannot afterwards be made liable therefor to
one who, by a proceeding in equity agamst the
lessor to quiet title, but in which the tenant wa9
not made a party, was decreed to be the right·
ful owner of the premises, although such pro·
ceeding was commenced before, though not
decided until after, the expiration of the tenancy
and the payment of the rent. The temwt in
such case would only be liable for rents accruing
afte¥ the decree; nor would the case be varied
by the fact that he was notified not to pay to
h1s lessor. This holding is not in conflict with
section 3264 of the code. The proceeding to
quiet title is not a suit brought for the recovery
of the land within the meaning of this section.
Gardner v. Gardnet", 25 Id., 102.
x 8ee Gm·dner v. Gardner, 25 Iowa, 102, cited
in notes to section 3262, ante.
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assessed. This bond shall be part of the record, and shall have the
force and effect of a judgment, and if not paid at maturity, the clerk,
on the application of the plaintiff, shall issue execution thereon against
all the obligors.
SEc. 3266. When the plaintiff shows himself entitled to the immediate possession of the premises, judgment shall be entered and a writ
of possession issued accordingly.Y
SEC. 3267. The plaintiff may have judgment for the rent o£ the
possession which accrues after judgment and before delivery of pos•session, by motion in the court m which the judgment was rendered,
ten days' notice thereof in writing being given, unless judgment is
stayed by appeal and bond given to suspend the judgment, in which
case the mohon may be made after the affirmance thereof.

Writ of pos·
session.
R. § 3577.
Judgmeot for
rent accruing
after judgment
and before pos~:~ession.

R. § 8600.

NEW TRIAL.

SEc. 3268. In any of the cases provided for by this chapter, the
court, in its discretion, may grant a new trial on the application o£
any party thereto, or those claiminf$" under a party made at any time
within one year after the former tnal, although the grounds required
for a new trial in other cases are not shown; but only one such new
·
trial shall be granted."
SFc. 3269. I£ the application for new trial is made after the close
of the term at which the judgment was rendered, the party obtaining
a new trial shall give the opposite party ten days' notice thereof before
the term at which the action stands for trial.
SEc. 3270. The result of such new trial, if granted after the
close of the term at which the first trial took place, shall in no case
affect the rights of third persons acquired in good faith for a valuable
consideration since the former trial.
SEc. 3271. But the party who, on such new trial, shows himself
entitled to lands which have thus passed to a purchaser in good faith,
may recover the proper amount of damages against the other party,
either in the same or a subsequent action.
SEc. 3272. The party who has been successful in such new trial,
shall, if the case require it, have his writ of restitution to restore
him his property.
See Dunn v. Starkweather, 6 Iowa, 470.
• An appeal may be taken from an order of
the court below granting a new trial, but such
an order will not be interfered with, unless it is
shown that the discretion vested in the court
has been abused, or that great injustice has
been done to the appellant. A Rtronger case
must be made than would be required to justify
the reversal of an order refusing a new trial.
Newell v. Sanford, 10 Iowu, 396.
Greater latitude is given to the discretion of
the court below as to new trials in actions of
right than in any other actions. I d.; White v.
Poorman, 24 Id., 108.
A mistake made by a third person in selecting
a paper to be used as documentary evidence in
the trial of an action of right, w'hen not dis·
covered in time to correct the same before the
conclusion of the trial, is good cause for a new
trial. Floyd v. Hamilton, Id., 552.
-r

51

When granted:
groundR of.
Ch. 167, § 31, 13
G. A.

N otlce of appli·
oatlon to ad ..
verse party.
R. § 3585.

Not to affect
rlgbts of otbcr
parties.
R. § 3586.
Damages.
R. § 3587.

Writ of restltu·
tlon.
R. i 3588.

The unsuccessful party in an action of right
is entitled to the benefit of the provisions of the
statute relating to new trials in such cases, as
well where the defense is equitable in its nature,
as where it is legal. Butterfield v. Walsh, 25
Id., 263.
The fuct that the t~etition, in addition to asking that plaintiff's title be quieted, prays other
equitable relief in regard to the land, will not
take the case out of the -provisions of this section,
in relation to the grantmg of new trials in actions to quiet title. The Countltof Buena Vista
v. 1'he I. F. & S. C. R. Co., 49 Id., 657.
A new trial in such case will be decreed, where
a judgment has been rendered because of a failure to make defense through the mistake of the
attorney respecting the hme of the term at
which the judgment was rendered, when the
mistake is from misinformation, and not neglect.

Id.
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QUIETING TITLE.
Who may

bring action.
R. § 3601.

Petition: form
of.
R. § 36(12.

If defendant

disclaim title.
Ch. 167, § 33, 18
G. A.

To be prosecntell by equitable
proceedings.
R. § 3604.

SEc. 3213. An action to determine and quiet the title of real property may be brought by any one having, or claiming an interest therein,
whether in or out o£ possession of the same, against any person claiming title thereto though not in possession. c
SEc. 3274. The plaintiff must file his petition under oath, setting
forth the nature and extent of his estate, and describing the premises
as accurately as may be, and averring that he is credibly informed ami.
believes that the defendant makes some claim adverse to the estate of
the petitioner, and praying £or the establishment o£ the plaint.iff's
estate against such adverse claims, and that the defendant be barred
and forever estopped from having or claming any right or title to the
premises adverse to the plaintiff. The notice in such action shall
accurately describe the propert.y, and, in general terms, the nature and
extent o£ plaintiff's claim, and shall be served as in other cases.d
SEc. 3275. I£ the defendant shall appear and disclaim all right and
title adverse to the plaintiff, he shall recover his costs. In all other
cases the costs shall be in the discretion o£ the court.
SEc. 3276. In all other respects, the action contemplated in the
three preceding sections shall be conducted as other actions bv equitable proceedings, with the modifications prescribed by this chapter so
£ar as the same may be applicable.

CHAPTER 3.
OF PARTITION.
liy equitable
proceedings.
R. §U78.

SEcTioN 3277. The action £or partition shall be by equitable proceedings, and no joinder or counter claim o£ any other kind shall be
allowed therein, except as provided by this chapter.•

• Under this section an action in the nature
of an action of right may be brought to quiet
title to real property, against another claiming
title thereto. Fejervary v. Lanr;er, 9 Iowa, 159.
The action provided for in tlus section cannot
be maintained against one holding a certificate
of tax sale, not claiming title to the lands. El·
dt·iifqe v. Kuehl, 27 ld., 160, 176.
Where the possession and control of real property is given to the executors for the purpose of
carrying out the provisions of the will, they are
authorized to mamtain an action to quiet the title thereto. Laverty v. Sexton ri: Son, 41 Id., 435.
An action under this section may be maintained a~ainst a non-resident defendant, and to
such action the provisions of the statute relating
to the service of notice by puulicatiO!J, or personal service of notice on the defendant out of
the state, apply. Mille1' v. Davison, 31 Id.,

ute will entitle him to the relief sought, if sustained by the proofs, under a general prayer for
relief, if the petition embodies the essential averments of the statute, notwithstanding it is m::mifest that it was not framed with a special reference thereto. Paton v. Lancaster, 38 Iewa,
494.

• In an action to foreclose a title bond, conditioned to convey the undivided half of certain
real estate, one Iw!ding part thereof nuder a
deed from the vendee is properly made a defendant, and by a pleading m the nature of a crossbill may ask a partition, and the enforcement of
the lien upon the land not claimed by him.
Hammond v. Pe,·,·y, 38 Iowa, 217.
Section 3277 of the code is not applicable to
such case; equity has jurisdiction, and may grant
the relief asked. I d.
Where parties own, in common, a water power
435.
and mills, machinery, dam and other appurtend Where an owner in possession of real pro- ances, a partition of the whole property may be
perty brings an action against adverse claimants made. And where either party insists upon
to quiet his title thereto. this section of the stat· such partition it must be made, regardless of the
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SEc. 3278. The petition must describe the property and respective
interests of the several owners thereof, if known. If any interests, or
the owners of any interests are unknown, contingent, or doubtful,
these facts must be set forth in the petition with reasonable certainty.
SEc. 3279. The plaintiff shall attach to his petition, and the defendant to his answer, if he claims title, an abstract of the title relied
on, showing from and through whom such title was obtained, together with a statement showing the page on which the same appears
of record. If such title, or any portion thereof, is not in writing, or
does not appear of record, such fact shall be stated in the abstract,
and either party shall furnish the adverse party with a copy of any
unrecorded conveyance, or furnish a satisfactory reason for not so
doing within a reasonable time after demand therefor. No written
evidence of title shall be introduced on the trial, unless it has been
~ufficiently referred to in such abstract, which, on motion, may be
made more specific, and may be amended as other pleadings.
SEc. 3280. Persons having contingent interests in such property.
may be made parties to the proceedings, and the proceeds of the property so situated, or the property itself in case of partition, shall be
·mbject to the order of the court until the right becomes fully vested.
The ascertained share of any absent owner shall be retained, or the
proceeds invested for his benefit under like order.
SEc. 3281. Creditors having a specific or general lien upon the
entire property may be made parties at the option of the plail1tiff or
defendant/
·
SEc. 3282. The answers of the defendants must state among other
things the amount and nature of their respective interests. They may
deny the interest of any of the plaintiffs, and, by supplemental pleading, if necessary, may deny the interest of any of the other defendants.
SEc. 3283. Issues may thereupon be joined and tried between any
of the contesting parties, the question of cost on such issues being
inconvenience or hardship thereby occasioned.
Cooper v. The Ceder Rapids Water Power Co.,
42 Iowa, 398; Doan v. JJJetcalf et al., 46 I d., 120.
When the partition of a water-power is to be
made, the rules governing it should be certain,
definite and self-adjustmg, so that they will
readily apply to all conditions of the power. I d.
To effect such partition, the land covered by
the water and dam may be divided by metes and
bounds, and one part thereof assigned to each
party, subject to the charge of keeping the dam
m repair by the one to whom the part including
it is assigned, and the right to use such portion
of the water as may be assigned to each owner,
t~P. extent of which may be indicated by some
VISible monument or by controlling the flowage
through the gates. I d.
Where the grant of a part of the water-power
stipulated that the grantee should have "the
right to use water to the amount of the issue of
the ~heel now i!l uee in said mill, supposed to
be SIX hundred mches, more or le~s, of water:"

Petition: form

ot.

R. § § 3606 1 3607.

Abstract of

title to be at-

tached to pleadIng,

contlngentlnterests.
3647 3648
R. § §
'
'

Lien credltr>rs.
R. § 3608.

Answer : statemeuts of.
R. § 3610.

Issue trial.
R. § 3612.

IIeld, 1. That the amount of water which the
grantee might use, was to be measured by the
capacity of the wheel in the mill at the time of
the execution of the deed. 2. That the terms in
the deed specifying the amount., six hundred
inches, was descriptive only and not a limitation. 3. That the grantee was not limited to
the use of one wheel, but could put in operation
any number, provided, they did not use in the
aggregate more water than the issue of the one
wheel originally in the mill. Doan v. Metcalf
et al., 46 Id., 1:!0.
In an action for the partition of a water-power
the partition should be made by referees under·
rules establ!sh~d by the court. I d.
.
In apportwmng the amount of water permit~d to be used under a grant a fixed and unvarymg measure should b~ .adopted, a~~ an allowance of the water requiSite to ~arry two s~ts ~f
burrs and. the. necessary machmery for boltmg,
does not furnish such measure. ld.
'See Hammond v. Perry, 38 Iowa, 217.
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regulated between the contestants agreeably to the principles applicable to other cases.g
ENCUMBRANCES.
Reference to
ascertain encumbrances.
R. § § 3623, 3624.
Proof of.
R. § 3625.

Issue as to en·
cumbrance:
how tried.
R. § § 3628, 3629.

Undivided Interests: lien on.
R. § 3609.

Not to delay
distribution.
R. § 3631.
Judgment of
confirmation.
R. § 3615.

SEc. 3284. Before making any order of sale or partition, the court
may refer to a clerk, or a referee, to report the nature and amount o£
general encumbrances by mortgage, judgment, or otherwise, if anv
•
there be upon any portion of the property.
SEc. 3285. The referees shall give the parties interested at least
five days' notice of the time and place when he will receive proof of
the amounts of such encumbrances.
SEc. 3286. If any question arise as to the validity or amount of an
encumbrance, or the payment of the same, the court may direct an
issue to be made up between the encumbrancer and an owner, which
shall be decisive of their respective rights; and upon a sale it may
order the money to be retained or invested to await final action in relation to its disposition, and notice thereof to be forthwith given to
the encumbrancer unless he has already been made a party.
SEc. 3287. If the lien is upon one or more undivided interests, the
holder thereof shall be made a party, and the lien shall, after partition or sale, remain a charge upon the particular interests of the proceeds thereof, but t.he amount of costs is a charge upon those interests,
paramount to all other liens.h
SEc. 3288. The proceedings in relation to encumbrances shall not
delay the distribution of the proceeds of other shares in respect to
whichtno such difficulties exist.
SEc. 3289. After all the shares and interests of the parties have
been settled in any of the methods aforesaid, judgment shall be rendered confirming those shares and interests, and directing partition to
be made accordingly.
PARTITION.

Referees appointed to.
R. § § 3616, 3618,
8619.

SEc. 3290. Upon entering such judgment, the court shall appoint
referees to make partition into the requisite number of shares, or if it
is apparent, or the parties so agree, that the property cannot be equitably divided into the requisite number of shares, a sale may be ordered.1

g Where a defendant in an action for partition
disclaims all right, title or interest in and to the
premises described in the plaintiff's petition, at
the time the action is brought or afterwards,
and is not in possession doing any act inconsistent with such disclaimer, he is entitled to be
dismissed with his costs. Urban et ux. v. Hopkins et al., 17 Iowa, 105.
h Where the answer in an action for partition
of a grist mill set up that rents were due to the
def(mdant, and that the plaintiffs, while in possession under a lease, allowed the mill to become out of repair to the extent of from $200
to $400, for which they are liable under their
lease: Held, that the court bt>low should have
heard the parties upon these allegations. Metca{f et al. v. IIoopingardner, 45 Iowa, 510, 512.
The mortgagor of an undivided interest in
real property is not bound by a partition to which

he is not a party. Lewis v. Atkinson, 39 Id.,
596.
Equity will give relief from a decree in a partition action, which, through the fraud of one of
the parties, divided and distributed the land in
violation of the rights of the others, as settled
by the pleadings and interlocutory orders. ld.
The fraud in partition proceedings can only be
taken advantage of by one who had a prior interest in the estate, and not by one who, subsequent to the fraud purchases an interesttherein.
Teifat·d v. Barney, 1 G. Greene, 575; Brace v.
Reed, Id., 422.
1 Where property owned in common cannot be
equitably divided, it is competent for the court
to direct, in an action for partition, that the
common property be sold and the proceeds di·
vided. Metcalf v. IIoopin_qm·dner, 4(> Iowa, 510.
Although this section provides that the court
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SEc. 3291. When a partition is deemed proper, the referees must Shares marked
mark out the shares by visible monuments, and may employ a compe- out.
u. § 3637.
tent surveyor and the ·necessary assistants to aid them therein.J
SEc. 3292: The report of the referees must be in writing, signed Report o! refby at least two of them. It must describe the respective shares with erees.
R. § 3638.
reasonable particularity, and be accompanied by a plat of the premises,
and must allot the shares to their several owners.
SEc. 3293. For good and sufficient reasons appearing to the court, Special allotthe referees may be directed to allot particular portions of the land to ments.
R. § 3617.
particular individuals. In other cases the shares must be made as
nearly as possible of equal value.k
.
SEc. 3294. When partition can be conveniently made of part of Partition of
part.
the premises, but not of all, one portion may be partitioned and the R.
§ 3840.
other sold as hereinafter provided.
SEc. 3295. On good cause shown, the report may be set aside and Report set
aside,
the matter again referred to the ~>arne or other referees.1
R. § 3641.
SEc. 3296. Upon the report of the referees being confirmed, judg- Judgment.
ment thereon shall be rendered that the partition be firm and effectual R. § 3642.
forever.
SEc. 3297. All the costs of the proceedings in partition shall be Coate.
paid, in the first instance, by the plaintiffs, but eventually by all the R. § 3645.
parties in proportion to their interests, except those costs which arc
created by contests above provided for.
SALE.

SEc. 3298. Before proceeding to sell, the referees shall give a bond, Referees to
bond bein a penalty to be fixed by the court, payable to the parbes who are g!ve
fore srlling.
entitled to the proceeds, with sureties to be approved by the clerk, R, § 3620.
conditioned for the faithful discharge of their duties. At any time
thereafter, the court may require farther and· additional security, and
upon failure of the referees to comply with such order, they may be
removed by the court and others appointed; and the court may at any
time, for satisfactory reasons, remove such referees and appoint
others.
SEc. 3299. The same notice of sale shall be given as when lands Notice.
are sold on execution by the sheriff, and the sales shall be conducted u. § 3621.
in like manner.
SEc. 3300. After completing said sale, the referees must report Report.
their proceedings to the court, with a description of the different par- R. § 3622.
shall appoint referees to set apart the shares of
the respective parties, their appointment is not
required in cases wherein, from the nature of
the property and the character of the partition
whieh the law makes, they can render no aid
to the court in the just division of the property.
Doan v. Metcalf, 46 Id., 120, 128.
J The rules and regulations of the code as to
partition have reference alone to real property.
Cooper v. 'l'he C., R. W. P. Co., 42 Iowa, 398,
401.
ln the partition of the real estate of the husband in cases in which the widow, as his heir at
law, takes one-half of his estate, she cannot be
compelled to take the homestead as a part of
her share. NicholB v. Purczell, 21 Iowa, 265.

k Under this section the homestead may be
awarded to the proper owner or tenant without
the slighte~t detriment to his co-tenants. Thom
v. Thorn, 14 Iowa, 49, 55.
Slight dt:viations by the referePs, where it is
necessary in the partition of property, are not
fatal to the proceedings, and the final judgment .may properly correct any erroneous computation or inacuracy in the report of the rPferees.
JVright v. Marsh, 2 G. Greene, 94.
I If the report be un~atisfactory to the parties,
on gOoll cause shown, it may be set aside and
the matter aga.in referred to the same or other
referees. Per RonmocK, J., in Doan v. Metcalf, 46 Iowa, 131.
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R. § 3635.

Sales disapproved.
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R. § 3632.

Life estates.
R. § 3630.
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eels o£ land sold to each purchaser and the price bid therefor, which
report shall be filed with the clerk.
SEc. 3301. 1£ the sale be approved anrl confirmed by the court, an
. order shall be entered directing the referees, or any two .o£ them, to
execute conveyances pursuant to such sale. But no conveyances can
be made until all the money is paid, without receiving £rom the purchaser a mortgage o£ the land so sold, or other equivalent security.
SEc. 3302. Such conveyances so executed, being recorded in the
county where the premises are situate, shall be valid against all suhsequent purchasers, and also against all persons interested at the time
who were made parties to the P.roceerlings in the mode pointed out by
law.
SEc. 3303. 1£ the owner o£ any share thus sold has a hu:;band or
wi£e living, and i£ such husband and wife do not agree as to the disposition that shall be made of the proceeds of such sale, the court
must direct it to be invested in real est,ate, under the Rnpervision of
such person as it may appoint, taking the title in the name of the
owner of the share sold as aforesaid.
SEc. 3304. I£ the sales are disapproved, the money paid and the
securities given must be returned to the persons respectively entitled
thereto.
SEc. 3305. The court, in its discretion, may require all or any o£
the parties, before they receive the moneys arising £rom any sale
authorized in thi8 chapter, to give satisfactory security to refund such
moneys, with interest, in case 1t afterward appears that such parties
were not entitled thereto.
SEc. 3306. I£ a tenant £or life or vears be entitled as such to a part
of the proceeds of sale, and if the parties cannot agree upon the sum
in gross which they will consider an equivalent for such estate, the
court shall direct the avails o£ the encumbered property to be invested,
and the proceeds to be paid to the encumbrancer during the lifetime
of the encumbrance.m

CHAPTER 4.
OF THE FORECLOSURE OF MORTGAGES.
Of personal
property: how
foreclosed.
R. § 3649.

Notice.
R. § 3650.

SECTION 3307. Any mortgage of personal propedy to secure the
payment o£ monev only, and where the time o£ payment is therein
fix.ed, may be foreclosed by notice and sale as hereinafter provided,
unless a stipulation to the contrary has been agreed upon by the parties, or m:ty be foreclosed by action in the proper court.n
SEc. 3308. The notice must contain a £ull tlescriptimi of the property mortgaged, together with the time, place, and terms o£ sale.

m Lands assigned to a widow as dower prior
to the institution of an action by the heirs for
partition are not subject to partition or sale in
such action. She has the right to claim and
hold the specific propert,y assigned to her as her
dower, though her dower be but a life estate.
Clark 1'· Richardson, 32 Iowa, 399.

n 'Where mortgaged chattels have been seized
by the sheriff, to be sold unuer the mortgage,
the balance of the proceeds after the satisfaction of the mortgage, is the property of the
mortgagor, and in .an action against the latt('r
is subject to garnishment proce~s served upon
the officer. Hoffman v. Wethe>·e/1, 42 Iowa, 89.
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SEc. 3309. Such notice must be served on the mortgagor, and upon Sl•rvfce: on
..
all purchasers from him subsequent to the execution of the mortgage, whom
n. !i 3651.
and all persons having recorded liens upon the same property which
are junior to the mortgage, or they will not be bound by the proceedings.0
SEc. 3310. The service and return must be made in the same man- Return.
ner as in the case of the original notice by which civil actions are n. § 3652.
commenced, except that no publication in the newspapers is necessary
for this purpose, the general publication directed in the next section
being a sufficient service upon all the parties in cases where service is
to be made by publication.
SEc. 3311. After notice has been served upon the parties, it must Notice of sale.
be published in the same manner, and for the same length of time as n. § 3653.
is required in cases of the sale of like property on execution, and the
sale shall be conducted in the same manner.
Title of pur·
SEc. 3312. The purchaser shall take all the title and interest on cbasf'r.
which the mortgage operated.
R. § 3654.
SEc. 3313. The sheriff conducting the sale shall execute to the Bill of sale.
R. § 3655.
purchaser a bill of sale of the personal property, which shall be effectual to carry the whole title and interest purchased.
Evidence of
SEc. 3314. Evidence of the service and publication of the notice service
perpetaforesaid, and of the sale made in accordance therewith, together with uated.
any postponement or other material matter, may be perpetuated by R. § 3656.
proper affidavits thereof.
SEc. 3315. Such affidavits shall be attached to the bill of sale, and Same.
R. § 3657.
shall then be receivable in evidence to prove the facts they state.
SEc. 3316. Sales made in accordance with the above requirements, Validity of
are valid in the hands of a purchaser in good faith, whatever may be sales.
R. § 3658.
the equities between the mortgagor and mortgagee.P
SEc. 3317. The right of the mortgagee to foreclose, as well as the Contest:
effected.
amount claimed to be due, may be contested by any one interested in how
R. § 3659.
so doing, and the proceeding may be transferred to the district or
circuit court, for which purpose an injunction may issue if necessary.q
SEc. 3318. Deeds of trust of real or personal property may be exe- Deeds of trust.
cuted as securities for the r.erformance of contracts, and shall be con- R. § 3673.
sidered as, and foreclosed hke mortgages!
0
It is not indispensable that subsequent mortgagees should be made parties in an action to
toreclose, but unless they are and served with
notice, they will not be bound by the proceedings. Street v. Beal et al., 16 Iowa, 68; Bleidorn et al. v. Abel, 6 Id., 5; Semple v. Lee, 13
Id., 304; Chase v. Abbott, 20 Id., 154; Parrott
v. llu,qhes, 10 I d .• 459; Donnelly v. Rush, 15 I d.,
99; Johnson v. llat·mon, 19 Id., 56.
P A sale made under a deed of trust after payment of the debt secured thereby is absolutely
void. There must be a valid subsisting power
under the deed, to render the sale valid. Penney v. Cook et ux., 19 Iowa, 538.

district court, it there stands as a foreclosure in
court, and the power of the court to render a
judgment of forfeiture, in favor of the school
fund, is as complete, if the contract be usurious,
as if the proceedil)g to foreclose had been originally commenced m that court. llanlin v. Parsons, 33 Iowa, 207.
A proceeding in equity to enjoin the foreclosure of a chattel mortgage by notice and sale, in
order to contest in the distnct court the amount
due and the right to foreclose, was under the revision, triable by the seeond method of equitable
trials, and the finding of the court stood, on appeal, the same as the verdict of a jury. Braitch
v. Guelick, 37 I d., 212.
q Where the foreclosure of a chattel mortgage
r Deeds of trust may be treated like mortgages
by notice and sale is rc~trained by injunction, and foreclosed by civil action. Newman t•. De
on the ground of usury, and transferred to the Lorimer et al., 19 Iowa, 244.
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OF REAL PROPERTY.
By equitable
proceedin~s.

R. § § 36tiO, 3673,
4179.

Separate suits
on note and to
foreclose.
R. § 3663.

SEc. 3319. No deed o£ trust, or mortgage o£ real estate, with or
without power o£ sale, made since the first day o£ April, A. D. 1861,
shall be foreclosed in any other manner than by action in court by
equitable proceedings.•
SEc. 3320. I£ separate suits are brought in the same county on the
bond or note, and on the mortgage given to secure it, the plaintiff
must elect which to prosecute. The other will be continued at his
cost.t

• In an action to foreclose a mortgage where
the mortgagor is dead, his admmistrator is a
proper, if not a necessary party to the foreclosure proceeding, and in such proceeding the admimstrator may, upon his own motion, be made
a party. Darlington v. Eifey, 13 Iowa, 177.
Equity will recognize and enforce a sale and
conveyance of the dower interest before the
dower has been assigned or admeasured, and
will accordingly recognize and enforce the right
which a purchaser of the dower interest of the
husband or wtfe, as the case may be, acquires at
a foreclosure sale under a mortgage in which
both have joined. Huston v. Seeley et al., 27
ld., 1t\3.

Where a party, who was indebted to another,
executed ~t conveyance to secure the indebtedness and received from the grantee an instrument binding him to re-convey upon the payment of the debt, held, that the transaction constituted a mortgage and that it was not competent for the grantor to insist upon the foreclosure
thereof, brrt that he must pay the amount due
before he could ask a cancellation of the conveyance. TVhite 1•. Lucas, 46 Id., 319.
In equity a conveyance of land to a trustee as
sPcurity for the payment of a debt, with power
to sell in default of payment, is treated as a
mortgage. Newman t•. Samuels, 17 Id., 528.
Where it is doubtful whether a transaction is
a mortgage or a conditional sale a court of equity
wtll treat it as a mortgage. Trucks v. Lindsey,
18 !d., 504.
A deed absolute in form, will be treated as a
mortgage, when it is shown that it was executed
for the purpose of securing the payment of a
debt existing at. the time of its execution. Hall
1•. Savill, 3 G. Greene 37; Usher v. Livermore,
2 Iowa, 117; Vennumv. Babcock, 13 Id., 194;
Key v. J.IcCleary, 25 Id., 191; Gardner v. Weston, 18 Id., 533; Holliday v. Arthur, 25 Id., 19;
Maple v. Nelson, 31 Id., 322.
A deed absolute on its face may be shown by
parol ev1dence to have been intended only as a
mortgage. Key v, McCleary, 25 I d., 191.
Equity will regard any conveyance of land,
intended to operate as security for a debt or the
performance of a contract, as a mortgage. Green
t'. Turner, 38 I d., 112; Clinton Nl. Bk. v. Manwm-ring, 39 Id., 281; TheN. Y. P. F. Co. v.
Mueller, 42 I d., 467; White v. Lucas, 46 I d., 319.
t Where a promissory note is executed by one
party, and a mortgage to secure the same by a,n·

other, the maker of the note is not a necessary party to an action to foreclose the mortgage, oratleast
not so as to enable the defendant to take advantage of the failure to join the maker of the note
in the action. by demurrer to the petition. Deland v. Mershon, 7 Iowa, 70.
A mortgage conditioned that the maker of the
note therein described shall pay the same when
it becomes due, "with interest at the rate of ten
per cent per annum from date, payable annually,
according to the tenor and effect of said note,"
may be foreclosed for interest due before the
maturity of the note. Bah1· v. Arndt, 9 I d., 39.
The mortgagee may proceed in equity against
the mortgagor and other encumbrances of the
mortgaged property, to detennine the priority
and amount of such encumbrances, and to foreclose the mortgage, after reeovermg a judgment
in an action at law and the note secured by the
mortgage. Wahl v. Phillips, 12 Id., 81.
As between the parties to the mortgage, a
judgment at law upon a note secured by mortgage is a lien from the date of the recording of
tl;te mortgage. But a judgment on a note ~e
cured by mortgage does not attach as a hen
upon the mortgaged premises from the date of
the mortgage unless the property is described
and it is so ordered in the decree of foreclosure.
The State for use of School Fund v. Lake et al.,
17 Id., 215.
The merger of the note into a judgment at
law thereon, does not extinguish the lien of the
mortgage executed to secure the payment of the
same. But where, at an execution sale on such
judgment, the mortgagee became the purchaser
for the amount of his debt, it was held, that the
mortgage lien was thereby extinguished, there
being no ignorance or mistake of fact that a
junior mortgage existed. Id.
A valid covenant may be inserted in a mortgage, binding the mortgagor to pay the amount
secured thereby at the time specified, and this
may be enforced although there was no note or
bond given for such amount. Brown v. Cascaden, 4~ Id., 103; Newbury v. Rutter et ux.,
38 Id., 179.
A mortgagee is not confined to the remedy of
foreclosure. but may maintain an action at law
upon the note, bond, or other obligation secured
by the mortgage. If the covenant for payment .
is contained in the mortgage, that may be made
the basis of an action at law. Id.; Banta v.
Woods, 32 Id., 469.
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SEc. 3321. When a mortgage or deed of trust is foreclosed by er}uitable proceedings, the court shall render judgment for the entire amount
found to be due, and must direct the mortgaged property, or so much
thereof as is necessary, to be sold to satisfy the same, with interests
and costs. A special execution shall issue accordingly, and the sale
thereunder shall be subject to redemption as in cases of such sale
under general execution.w
"' In a proceeding in equity to enjoin the summary foreclosure of a mortgage, under the code
of 1851, it was held, that the court might decree a foreclodure of the mortgage, in favor of
the responuent without his filing a cross-petition
praying for that relief, or his making such prayer
1n his answer. TVes(fall et ux. v. Lee, 7 Iowa, 12.
In a proceeding to foreclose a mortgage, where
the answer admits the execution of the note and
mortgage, and does not deny that the amount
claimed in the petition is due and owing, there
is nothing tor the plaintiff to prove. Cooley v.
Hobart, 8 Id., 358.
The fact that a mortgage was executed to
secure the payment of a debt previously contracted, will not invalidate it; nor does it make
any difference that it was made by one of thP.
members of a partnership and his wife, to st>cure
a debt of the firm. Id.
Where a petition to foreclose a mortgage asks
a judgment on a note, and a foreclosure of the
mortga~e, there is no mingling of law and
equity m one proceeding, and the judgment
prayed for is authorized by the statute. I d.
A note and mortgage provided that the interest should be paid semi-annually; that if the
mortgagor should fail to pay said installments
of interest, within thirty days after the several
times fixed for the payment thereof, the entire
indebtedness, including both principal and interest, should be considered due, and the mortgagee should have vower to sell the mortgaged
premises, after givmg notice as stipulated in
the mortgage, and apply the proceeds to the
satis action of the indebtedness: Held, that upon
a failure to pay interest as stipulated in the note
and mortgage the mortgagee had the right to
declare the whole debt due and enforce a foreclosure of the mortgage. Ci·amer v. Rebman,
9 Id., 114.
The foreclosure of a mortgage is a proceeding
in equity. A court of law may ren.ler judgment
for the debt, but cannot order a sale of the mortgaged property. ld.
Under the Code of 1851, the sale of mortgaged
property pursuant to foreclosure proceedings
barred and cut off all equity of redemption.
'l'he mortgagor or any incumbrancer might redeem at any time before, but not after the sale.
[d.

No greater relief can be given in a decree of
foreclosure than is prayed for in the petition.
McLaughlin v. O'Rourke, 12 Id., 459.
No r.ersonal judgment can be rendered against
the wtfe of a mortgagor, in a foreclosure proceeding, when it is not allege:! in the petition
that the debt secured by the mortgage is one for
which her separate property is liable. I d.
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Judgment:
eRie andredemption.
R, § 3661.

A decree of foreclosure should direct a sale of
so much of the mortgaged premises as may be
necessary to satisfy the mortgaged debt and
costs. It is error to order a sale of the entire
premises, and the payment of the balance re-.
maining after satisfying such debt and costs into
court. .Valoii.IJ v. Fortune et ux., 14ld., 417. ·
A surety who was the owner of real estate,
executed a mortgage upon the same, "to be void
upon condition th<~t I pay or cause to be paid a
certain promissory note for $1200, given by B.,
dated with this instrument, and payable to A.
or order, one year from the date with ten per
cent intere~t," it was held, 1. That the mortgagor assumed only the liability of a security. 2.
That an extension of the time of payment by
the payee to the maker, for a consideration, and
without the consent of the surety, operated to
discharge him from liability. 3. That the payment of interest in advance was a sufficient consideration to sustain a contract for the extension
of time. Christner v. Brown, 16 Id., 130.
'Where a decree of foreclosure ordered " that
special execution issue against said defendants
for the sale of saill property according to law";
held, that while the decree should have followed
the statute and ordered the sale of so much
property as was necessary to satisfy the mortgage, the defect was one of form merely, and
did not vitiate the decree. Frieber v. Shafer,
18 Id., 29.
An incumbrancer not made a party to a foreclosure proceeding is not bound by the decree
therein, and is not cut off from his right toredeem, by a sale thereunder. White v. TVatts,
18 Id., 74. See, also, lleimstreet v. TVinnie, 10
Id., 430; Street v. Beal and Hyatt, 16 Id., 68;
Bleidorn v. Abel et al., 6 Id., 5; Parrott v.
llu,qhes et al., 10 Id., 459; Donnelly v. Bush, 15
Id., 99; Johnson v. Harmon, 19 Id., 56.
In an action by a mortgagor who was not
made a party to the foreclosure proceedings, to
1·edeem from a sale made thereunder, the
amount necessary to redeem should be determined with reference, both to the right to rents and
the liability to pay for improvements. Bm·rett
v. Blackmar, 47 Id., 565.
The mortgagor cannot, in a separate action,
recover from the purchaser in possession for
rents and profits, unless he shows that he was
prevented by accident, surprise, fraud or mistake, from considering the rents and profits
when he made his ofl'er to redeem. I d.
The foreclosure of a mortgage in this state,
can be effected only by a sale of the mortgaged
premises. in pursuance of an order of the court.
The strict foreclosure of the old chancery prac-
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SEc. 3322. If the mortgaged property does not sell for sufficient to
satisfy the execution, a general execution may be issued against the
mortgagor, unless the parties have stipulated otherwise.x
SEc. 3323. At any time prior to the sale, a person having a lien on
the property which is junior to the mortgage, will be entitled to an
assignment of all the interest of the holder of the mortgage, by paying
him the amount secured, with interest and costs, together with the
amount of any other liens of the same holder which are paramount to
his. He may then proceed with the foreclosure or discontinue it at
his option.Y
SEc. 3324. I£ there is an overplus remaining after satisfying the
mortgage and costs, and if there is no other lien upon the property,
such overplus shall be paid to the mortgagor. a
SEc. 3325. I£ there are any other liens on the property sold, or
other payments secured by the same mortgage, they shall be paid off
in their order. And if the money secured by any such lien is not yet
due, a suitable rebate of interest must be made by the holder thereof,
or his lien on such property will be postponed to those of a junior
date, and if there are none such, the balance will be paid to the mortgagor.b

tice is not recognized by our statute. Cramer
v. Rebman, 9 Id., 114.
A personal judgment cannot properly be rendered against a subsequent purchaser of the
morgaged property, when he IS not a party to
the note or mortgage. Carleton v. Byington,
24 Id., 172.
Where, however, the purchaser of mortgaged
premises, has assumed the payment of the
mortgage as a part of the consideration of the
land, the mortgage rna¥ be foreclosPd, and a
personal judgment rendered .against him; and
parol evidence is competent to prove such agreement. Bowen v. Kurtz, 37 Id., 239.
Where mortgaged premises have subsequently been sold in parcels to different purchasers,
each must bear or contribute proportionally to
the discharge of the incumbrance, and not in
the inverse order of alienation. Barney v. Jfyers, 28 Id., 472; Massie v. Wilson, 16 Id., 390;
Bates v. Ruddick, 2 Id., 423; Grij]ith v. Lot•ell,
26 ld., 226.
x This section of the code doE's not apply to
mortgages executed by others than the deutor,
and a general executiOn cannot properly issue
against the mortgagor in sueh case for any deficiency existing after the sale of the mortgaged
property. Chittenden d!: Co. v. Gossage, 18
Iowa, 157.
"'Where the court renders a decree of foreclosure on a mortgag-e, and awards a special execution, it possesses no pq,wer to order a stay of the
execution for a given time. Carroll v. Reddington, 7 Id., 386.
Where the debt was not evidenced by note or
bond, and the mortgagors covenanted: " We
are justly indebted, etc.,'' and that "if, from
any cause, said property shall fail to satisfy said
debt, interest, and charges, we covenant and
agree to pay the deficiency;" held, that the instrument amounted to an acknowledgment of

indebtedness and a promise to pay, and that the
mortgagee might maintain an action upon the
debt without first foreclosing the mort.gage.
Newbury v. Rutter et ux., 38 ld., 179.
YWhile junior and senior mortgagees may
properly be made parties to an action for foreclosure, they are not necessary parties thereto.
Heimstreet v. lVinnie, 10 Iowa, 430.
A decree of foreclosure concludes the rights
of those persons only who are made parties to
the bill. Jd.
A junior mortga.gee named in a petition as a
party defendant in a foreclosure case, may, on
motion of the plaintiff be dismissed, unless he
appears and insists upon an adjustment of his
rights by the decree. A defendant cannot object to an order dismissing a co-defendant. !d.
• 'i'Vhile the surplus moneys arising from the
sale of mortgaged premises in foreclosure, when
remaining in the hands of the sheriff, or under
the control of the court, belongs to subsequent
lien· holders in the order of their priority, and
should be so awarded by the eourt; but when
the execution does not direct the disposition of
such surplus, and the sheriff, acting in good
faith and without knowleuge of subsequent liens,
applies the money upon other executions m his
hands, against the mortgagor, he is not liable
therefor to such lien-holders. Poll.· County for
the use, etc., t'. Syphm·, 17 Iowa, 808.
'Where mortgaged chattels has been seized
and sold by the sheriff under the mortg<tge, the
surplus of the proceeds, after satisfying the mortgage is the property of the mortgagor, and in
an action against him may be garni;,hed in the
han1ls of the officer. Hoffman v. Wetherell, 42
Id., 89.
b In the foreclosure of a mortg-<tge no personal
judgment can properly be rendered against a
subsequent purchaser of the mortgaged pr01n-
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SEc. 3326. As far as practicable, the property sold must be only How niuch
oold.
sufficient to satisfy the mortgage foreclosed.c
n. § 3668.
SEc. 3327. Whenever the amount due on any mortgage is paid off, Satisfaction to
acknowlthe mortgagee, or those legally acting for him, must acknowledge be
edged.
3atisfaction thereof in the margin of the record of the mortgage, or by n. § 3670.
execution of an instrument in writing, referring to the mortgage, and
duly acknowledged and recorded. If he fails to do so within sixty
days after being requested, he shall forfeit to the mortgagor the sum
of twenty five dollars.d
SEc. 3328. Whenever a judgment of foreclosure shall be entered Same: duty of
in any court, the clerk thereof shall make upon the margin of the clerk.
Ch. 67, U G. A.
record of the mortgage foreclosed, in the recorder's office, a minute
showing- that said mortgage was foreclosed, in what court foreclosed,
and givmg the date of the decree; and when Sllch decree shall be fully
paid off and satisfied upon the judgment docket of such court, the clerk
of said court shall enter satisfactiOn in full upon the margin of such
mortgage, and he shall be allowed as compensation for such service
the sum of twenty-five cents, to be taxed as a part of the costs in the
case.
.
SEc. 3329. In cases where the vendor of real estate has given a Bond given by
vendors treated
bond or other writing to convey the same on payment of the purchase as
mortgages.
money, and such money or any part thereof remains unpaid after the R. § 3671.
day fixed for payment, whether time is or is not of the essence of the
contract, such vendor may file his petition r.sking the court to require
the purchaser to perform his contract, or to foreclose and sell his
interest in the property.•
i8es, who is not a party to either the note or
mortgage. Carleton v. Byington, 24 Iowa, 172.
Under a decree of foreclosure for failure to pay
an installment of interest due. the court may
ordPr a sale of the mortgageu property for the
payment of the principal of the note, with a
rebat'! of interest. Stafford v. Maus, 38 ld.,
133; Carleton v. Byingtvn, 24 ld., 172, 175.
• In the foreclosure of a mortgage, if the prop·
erty is susceptible of division, only so much shoulu
be sold as may be necessary to satisfy the debt;
and a refusal by the sheriff to sell in parcels
when the value of the property exceeds the debt,
and it may be divided, invalidates the sale.
Grapengether v. Fejervar11, 9 Iowa, 163.
Where under a mortgage made by joint ten·
ants, a part of thl' property is sold on the execu·
tion upon a plan of division prejudicial to the
rights of one of such owners, the validity of sale
is not thereby affected, and the judgment cred·
itor cannot complain, if the judgment is satisfied
by the sale. Miller et ux. v. Felkner, 42Id., 458.
Tl1e owner who has been wronged by the di·
vision anu sale. in such case mav maintain an
action against his co-tenant for reimbursement.
I d.
4 No precise formality is necessary to release
the lien of a mortgage. No conveyance is rc·
quired. Satisfaction may, by the statute, be
entered upon the margin of the record of the
mortgage. But this method prekcribed oy the
statute is not exclusive. Wate1·s v. Waters if;
Jmws, 20 I d., 363, 366.

The penalty prescribed is section 3:127, for a
failure to enter satisfaction on tho margin of the
record, when the mortgage is paid, is incurred,
if the mortgagee shall fail to enter satisfaction
within six months after being requested to do
so; and an entry of satisfaction after that time,
even if made before suit broughtforthe penalty,
will not avoid a recovery thereof by the mort·
gagor. Deeter v. Crossley, 26 Id., 180.
• It was held under the code of 1851, that a
vendor of real estate, when the purchase money
remains unpaid, was not compelled to pur~ue
the remedy indicated in sections 2094 and 209ri,
of the code, which were substantially identical
with sections 3329 and 3330, of this code. These
sections were held not to take away other rights.
Pa,qe v. Cole, 6 Iowa. 153.
It was accordingly further held in that case
that, where the vendee takes possession of the
real estate purchased, with the consent of the
vendor, and fails to pay the purchase money according to h1s contract, the venuor may maintain an action against the vendee for the possession, without returing such part of the purchase
money as has been pair!., or tendenng back
the notes of the vendee given for the balance of
the purchase money. ld.
This holding was based mainly upon the doctrine that an eqmtable title could not be set up
against the legal title in an action to recover
possession. I d.
Where the vendor of real property to which
he retains the legal title, having executed a
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S:Ec. 3330. The vendee shall in such cases, for the purpose of the
foreclosure, be treated as a mortgagor of the property purchased, and
his rights may be foreclosed in a similar manner.r

CHAPTER 5.
OF ACTIONS FOR NUISANCE, W ASTE 1 AND TRESPASS.
Nmsance: delinit on of.
R. § § 3713, 37141
3715.

SECTION 3331. Whatever is injurious to health, or indecent or
offensive to the senses, or an obstruction to the free use of property,
so as essentially to interfere with the comfortable enjoyment of life or
property, is a nuisance, and a civil action by ordinary proceedings may
be brought thereon by any person injured thereby; in which action

. bond for a deed, assigns the promissory note received for the purchase money of the land, and
agrees that the assignee shall be substituted to
the benefit of all the security held by him, the
assignee of such note is entitled to the same
rights of the vendor himself, in case of the nonpayment of the note by the JlUrchaser; and he
may bring an action of foreclosure in his own
name against the vendee and all persons claiming under him, with notice. Blair v. Marsh,
8 Id., 144.
An action to foreclose a title bond is local in
its nature. and is properly brought in the county where the land is situated. Johns v. Orcutt,
9 Id., 350.
The vendor of 1·eal estate may treat the bond
executed for a conveyanre as a mortgage, and
may recover a judgment against the vendee for
the amount due thereon and for the foreclosure
of the same in one action. Hartman v. Clarke,
11 Id., &10.
The vendor may bring his action to foreclose
for an installment of the purchase money remaining unpaid. Tupple v. Viers and Nichols,
14 Id., 575.
So also he may recover for an installment of
interest due and unpaid. Hershey t•. Hershey,
18 Id., 24.
The vendor of real estate who has made a
bond for a deed is not confined to the remedy of
foreclosure prescribed in sections 3329 and 3330.
He may at his election treat the vendee as a
mortgagor and foreclose as in case of an express
mortgage, or he may proceed at law for the purchase money, or any unpaid and matured installment thereof. Id.
A foreclosure for an installment due, according to the terms of a title bond, before the maturity of the principal amount, and a sale of the
property thereunder, exhausts the remedy of
the creditor in respect to the land and passes a
clear title thereto to the purcha~er. Poweshiek
County v. Dennison, 36 ld., 244.
This section of the code (3329) does not defeat

the right to claim a forfeiture and required foreclosure when the parties have stipulated otherwise in their contract. The Iowa R. Land Co.
v. Mickel, 41 Id., 402.
The rights of parties to a title bond and promissory note made for the purchase and sale of
real estate are the same as those of parties to
a mortgage, and persons not made parties to a
foreclosure of such bond are not affected by t.he
decree therein. Dukes v. Turuet·, 44 ld., 575.
If the land covered by the bond has been divided into parcels, each parcel must contribute
its share to the payment of the debt, in redeeming the same from a foreclosure sale of the
whole. Id.
In an action at law upon a promissory note
executed for the whole or a part of the> purchase
price of land, which the payee covenants to
convey upon its payment, the grantor cannot recover without showing performan~e on his part,
either by tender of a deed or offer to convey.
Zebley v. Sears, q~ ld., 507; School District v.
Rogers, 8 Id., 316; Berryhill v. Byington, 10
ld., 223 .•
A vendor's lien for the purchase money of real
property must be enforced by foreclosure as a
mortgage. Scott v. Jiewhirter, 49 Id., 487, 489.
f The design of this section and the next preceeding one (3329, 3330) was to place the> vendor
and vendee of real property in the same position
as relates to the remedy, as the mortgagor and
mortgagee of express mortgage>s. Pierson v.
Da!:id et al., 1 Iowa, 23, 34; Blair & Co. v.
Marsh, 8 Id., 144; Walker v. Kynett, 32 Id.,
524, 530.

In an action on a title bond for real estate to
recover a balance of the purchase money remaining unpaid, it is erroneous for the court to
declare the bond forfeited, and the land discharged from the same. In such case judgment
should be rendered for the amount due, the
bond should he foreclosed as a mortgage and
the property ordered to be sold to ~ahsfy the
judgment. Gamut v. G1·e.q_q, 37 ld., 573.
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the nuisance may be enjoined or abated, and damages also recovered
therefor.g
SEc. 3332. If a guardian, tenant for life or years, joint tenant or Waste by guardIan or tenants:
tenant in common, o£ real property commit waste thereon, he is liable damages.
to pay three times the damages which have resulted from such waste, n. § 3716.
to the person who is entitled to sue therefor.
SEc. 3333. Judgment of forfeiture and eviction may be rendered Forfeiture and
eviction.
against the defendant, whenever the amount of damages so recovered R.
§3717.
is more than two-thirds the value of the interest such defendant has
in the property wasted, and when the action is brought by the person
entitled to the reversion.
SEc. 3334. Any person whose duty it is to prevent waste, and who Who d•emed
to have com·
has not used reasonable care and diligence to prevent it, is deemed to mit
ted.
n. § ans.
have committed it.
SEc. 3335. For willful trespass in injuring any timber, tree, or shrub Tr•ble damwho liaon the land of another; or in the street or highway in front of another's a~es:
ble for.
cultivated ground, yard, or town lot, or on the public grounds of any R. § 3719,
town, or any land held by this s~ate for any purpose whatever, the
perpetrator shall pay treble damages of rat] the suit o£ any person entitled to protect or enjoy the property aforesaid.
r A public nuisance, consisting in the obstruction of a public highway, may not only be
abated and the offender punished under an indictment against him, but a court of equity will
also grant relief by way of injunction upon the
application of an mdividual who suffers an injury, distinct from the public, as a consequence
of the nuisance. Ewell v. Greenwood, 26 Iowa,
377.

Any person whose property is injuriously affected, or whose personal enjoyment is leAsened,
by the erection of a nuisance, may, under the
statute, maintain an action for the abat<Jment
thereof and the recovery of damages. I d.
A party ma:y, with his own hand, abate that
which to him 1s a nuisance; but he cannot needlessly destroy the property, as it is only the
offensive use of it that he is ,justified in abating.
Morrison v. Marquardt, 24 ,Id., 35; Moffit v.
. Br·ewer, 1 G. Greene, 348.
If a mill dam be erected so high as to flt•w
the water back upon a dam above it under circumstances which might justify the injured
party in abating it by his own acts, he must
confine his operations to the dam itself and to
such portions of it only as caused, and the destructiOn of which would remove, the injury. [d.
Where water flowing through the premtses of
the plain tiff was diverted from its natural course
by an artificial channel made by the road supervtsor in 1-he construction of a highway over the
stream, it was held, that the plaintiff might
dam up the artificial channel and thus restore
the natural flow of the water over his premises.
McCord v. lligh, 24 Id., 336.
A city council has no power to declare that to
be a nuisance which is not such at common law,
or has not been declared to be such by statute.
Everett v. The City of Council Bluffs, 46 Id.,
66.

Trees growing in a street or highway do not
constitute a nuisance unless they obgtruct public
travel. Id.; and Bills v. Belknap, 36 Id., 583;
Patterson v. Vail, 43 ld., 142.
Where the supervisor fails to remove trees
that obstruct public travel On· the highway
mandamus is the appropriate remedy to compel
him to perform his duty. PattersO>l v. Vail, 43
Id., 142.
So also the road supervisor may be restrained
by injunction at the suit of a land owner from
removing trees standing in the highway adjacent to and in front of such own<Jr's premises,
where such removal is not demanded by the
wants of the public travel and convemence.
Bills v. Belknap, 06 Id., 5S3.
A nuisance may be both public and private in
its character, and in so far as it is private it
gives a right of action to the party who suffers
special damage therefrom. Parle v. The C. <1:
S. W. R. Co., 43 Id., 636.
Injuries resulting from the obstmction of
highways leading to the premises of a party
complaming, and interfermg with access to
them, are proper grounds of recovery by the
party, even though many others sustain like
mjuries from the same cause. Id.
A party cannot suceessfully urge that a structure standing on his neighbor's premises is a
nuisance, and have the same abated, when he
maintains a like structure, equally offensive, on
his own premises. Casady v. Cavenor, 37 ld.,
300.

To abate a nuisance caused by a pond of
water, one injured thereby has not the right to
fill up the bed of the water, but may remove
the cause rendering it impure, or restrain the
one whose conduct produced the result. Fin lev
v. Hershey, 41 ld., 389; see, also, The State v.
Kaster, 35 Id., 221.

814
Actual value:
wh~n as'3f'ssed
on hil(hway,
R. § 3720.
Remainder and
reversion.
n. § 3721.
Heir.
R. § 3722.

Purchaser under execution.
R. § 3723.

8nitable repairs.
[1. § 3724.

Same.
1:<. § 3725.

Settlers on
public lands,
R. § 3726.

Certificate for
land sold for
taxes.
Ch. 154, § 1, 9
G. A.
Ch. 93, 10 G. A,
Disposition of
money.
Ch. 154, § 2, 9
G. A.

OFFICIAL AND CORPORATE HIGIITS.

[TITLE

XX.

SEc. 3336. Nothing herein contained authori~es the recovery of
more than the just value of timber taken from uncuU-.lvated woodland, for the repair of a public highway or bridge upon the land in
its immediate neighborhood.
SEc. 3337. The owner of an estate in remainder or reversion, may
maintain either of the aforesaid actions for injuries done to the inheritance, notwithstanding any intervening estate for life or years.
SEc. 3338. An heir, whether a minor or of full age, may maintain
these actions for injuries done in the time of his ancestor as well as in
his own time, unless barred by the statute of limitations.
SEc. 3339, Whenever lands or tenements are sold by virtue of an
execution, the purchaser at such sale may maintain his action against
any person for either of the causes above mentioned, occurring or
existing after his ;purchase.
SEc. 3340. Thts provision is not intended to prevent the person
who occupies the lands in the meantime, from using them in the
ordinary course of husbandry, or from using timber for the purpose
of making suitable repairs thereon.
SEc. 3341. But if for this purpose he employs timber vastly superior to that required for the occasion, he will be deemed to have committed waste and will be liable accordingly.
SEc. 3342. Any person settled upon and occupying any portion of
the public lands held by the state, is not liable as a trespasser for
improving it or cultivating it in the ordinary course of husbandry, nor
for taking and using timber or other materials necessary and proper
to enable him to do so, provided the timber and other materials be
taken from land properly constituting a part of the "claim" or tract
of land so settled upon and occupied by him.
SEc. 3343. The owner of a treasurer's certificate of purchase of
land sold for taxes, may recover treble damages of any person committing waste or trespass thereon as hereinbefore provided.
SEc. 3344. All moneys recovered in an action brought under the
preceding section, shall be paid by the officer collecting the same, to
the auditor of the county in which such lands are situated, and the
same shall be held by such auditor, and an entry thereof made by him
in a book kept for that purpose, until such lands are redeemed or a
treasurer's deed therefor shall have been executed to the holder of said
certificate. I£ redemption be made, the money shall be paid to the
owner of the land, and if not redeemed, to the person to whom such
deed is executed.

CHAPTER 6.
OF ACTIONS TO TEST OFFICIAL AND CORPORATE RIGHTS.
Where state is
plaintiff: for

what causes

brought.
R. U a732, 3757.

SECTION 3345. A civil action by ordinary proceedings may be
brought in the name o£ the state as plaintiff in tlie £allowing cases:
1. Against any person unlawfully holding or exercising any public
office or franchise within this state, or any office in any corporation
created by this state;
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2. Or against any public officer who has done or sufiered any act
which .vorks a forfeiture of his office.
·
3. Or against any person acting as a corporation within this state
without being authorized by law;
4. Or ~gainst any ~orl?oration doin_g ?r omitting acts, w~ich amount
to a forfeiture of their nghts and pnvileges as a corporatiOn, or exercising 8owers not conferred by law;
5.
r against any persons claimin~ under any letters patent,
granted by the proper authorities of this state, for the purpose of
annulling or vacating the same, as having been obtained by fraud, or
through mistake or ignorance of a material fact, or when the defendants have done or omitted an act in violation of the tenus or conditions on which the letters were granted, or have by any other means
forfeited the interest acquired under the same.h
SEc. 3346. To such action there shall be no joinder of any other
cause of action, nor any counter claim.
SEc. 3347. Such action may be commenced by bhe district attorney
at his discretion, and must be so commenced when directed by the
governor, the general assembly, or a court of record.
SEc. 3348. I£ the district attorney, on demand, neglect or refuse to
commence the same, any citizen of the state having an interest in the
question, may apply to the court in which the action is to be commenced, or to the judge thereof, for leave to do so, and, upon obtaining such leave may, prosecute the action to final judgment in other
respects as provided.
SEc. 3349. The petition shall contain a plain statement of the facts
which constitute the grounds of the proceeding, and, with the notice,
and all the subsequent pleadings and proceedings shall conform to the
rule given for procedure in civil actions in title seventeen of this code,
except so far as the same are modified by this chapter.
SEc. 3350. 'When such action is brought upon the relation of a
private individual, that fact shall be stated in the petition, and the
order allowing him to prosecute may require that he shall be responsible for costs in case they are not adjudged against the defendant.
In other cases the payment of costs shall be regulated by the same
rule as in criminal actions.
h Under our statute an action in the nature of
a _quo uJarranto against persons claiming to hold
office must generally be brought in the name of
the state; it can be prosecuted only by the public
officer, although he may do so upon the relation
of an individual, and even for his benefit; it seems
if the proper prosecutor should refuse, he may
be directed to ~rosecute it, by the governor,
legislature, or district court. Scott v. Clat·k et
al., 1 Iowa, 70. !But, see section 3:348, of the
Code, as to the prosecution of the action when
the district attorney refuses.]
The right to a municipal or city office may be
contested in an action in the nature of a quo
warranto. State ex rel. v. Funck, 17 Id.,
365.
Where an office or franchise is being usurped,
an injunction, as an independent means of relief,
is not a proper remedy. An action in the nature
of quo warranto is the only remedy. Cocht·an
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Jo~nder: couu~

ter claim.
R. § 4180.
When and by

whom commenced.
R. § § 3733, 3734
By private person.
R. i 3735.

Petition: statements of.
R. ~ § 3736, 3737,
3738.

Private Individual: costs.
R. § 3746.

v. :McCleary, 22 I d., 75, 90; Desmond v. llfcCat·thy, 17 Id., 52.), 527.
An action under this chaptl)r will not lie to
annul a city ordinance passed in the irregulur
and improper exercise of a power conferred by
law. The State ex rel. v The City of Lyons 31
ld., 432.
An action to test the right of certain persons,
claiming to be a corpomtion, to act as such,
must be against the individuals themselves and
not against the alleged corporation. 'Vhen a
corporation is brought into court by its corporate
name, its existence is admitted. The State t•.
The Ind. Sch. Dist. of Dallas Centre, 44 Id.,
227.
The right to preside over the proceedings of a
city council is a "fmnchise" within the meaning of this chapter, the right to which m<tY be
test!ld by an a chon in the nature of quo warranto.
Cochran v. JJfcCleary, 22 I d., 75.
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SEc. 3351. When the defendant is holding an office to which
another is claiming the right, the petition shall set forth the name of
such claimant, and the trial must, if practicable, determine the right&
of the contesting parties.
SEc. 3352. When several persons claim to be entitled to the same
office or franchise, a petition may be filed against all or any portion
thereof, in order to try their respective rights thereto, in the manner
provided by this chapter.1
JUDGMENT.

Effect of.
R. § 3740.

Books and
papers.
R. § 3741.
Execution for
damages.
R. § 3142.

Judgment of
ouster from
corporation
R. § 37«.

Same.

11. § 3U5.

Pretended corporation:
costs.
R. § 3U7.
Action against
offieers.
R. § 37S5.

SEc. 3353. If judgment be rendered in favor of such claimant, he
shall proceed to exercise the functions of the office after he has qualified as required by law.
SEc. 3354. The court, after such judgment, shall order the defendant to deliver over all books and papers in his custody or under his
control belonging to said office.
SEc. 3355. When the judgment has been rendered in favor of the
claimant, he may at any time within one year thereafter, bring suit
against the defendant and recover the damages he has sustained by
reason of the act of the defendant.
SEc. 3356. If the defendant be found guilty of unlawfully holding
or exercising any office, franchise, or privilege, or if a corporation be
found to have VIolated the law by which it holds its existence, or in
any manner to have done acts which amount to a surrender or forfeiture of its privileges, judgment shall be rendered that such defendant be ousted and altogether excluded from such office, franchise, or
privilege, and also that he pay the costs of the proceeding.
SEc. 3357. If the defendant be found to have exercised merely
certain individual powers and privileges to which he was not entitled,
the judgment shall be the same as above directed, but only in relation
to those particulars in which he is thus exceeding the lawful exercise
of his rights and privileges.
SEc. 3358. In case judgment is rendered against a pretended but
not real corporation, the cost may be collected from any person who
has been acting as an officer or proprietor of such pretended corporation.
SEc. 3359. When judgment of ouster is rendered against a corporation on account of the misconduct of the directors or officers thereof,
such officers shall be jointly and severally liable to an action by any
one injured thereby.
TRUSTEES APPOINTED.

When corporation is dissolved.
R. § 3748.
Bond.
R. § 3749,
Action on.
R. § 37SO,

1

SEc. 3360. If a corporation is ousted and dissolved by the proceedings herein authorized, the court shall appoint three disinterested persons as trustees of the creditors and stockholders.
SEc. 3361. Said trustees shall enter into a bond in such a penalty
and with such security as the court approves, conditioned for the
faithful discharge of their trust.
SEc. 3362. Suit may be brought on such bond by any person injured by the negligence or wrongful act of the trustees in the discharge o:£ their duties.

See Cochran v. McCleary, 22 Iowa, 75, cited to section 3345, ante, p. 814.

CiiAP. 7.]

817

ACTIONS ON OFFICIAL SECURITIES.

·SEc. 3363. The trustees shall proceed immediately to collect the
debts and pay the liabilities of the corporation, and to divide the surplus among those thereto entitled.
SEc. 3364. The court shall, upon application for that purpose,
order any officer of such corporation or any other person having possession of any o£ the effects, books, or papers o£ the corporation, in
any wise necessary for the settlement of its affairs, to dehver up the
same to the trustees.
SEc. 3365. As soon as .Practicable after their appointment, the
trustees shall make and file m the office of the clerk o£ the court, an
inventory o£ all the effects, rights, and credits which come to their
possession or knowledge, the truth o£ which inventory shall be sworn
to.
SEc. 3366. They shall sue for and recover the debts and property
of the corporation, and shall be responsible to the creditors and stockholders respectively, to the extent of the effects which come into
their hands.
SEc. 3367. Any person who, without good reason, refuses to obey
any order of the court, as herein provided, shall be deemed guilty of
contempt of court, and shall be fined in any sum not exceeding five
thousand dollars and imprisoned in the county jail until he comply
with said order, and shall be farther liable for the damages resulting
to any person on account of his refusal to obey such order.

Duty of trusteea.
R. § 3751.
Books dellv·
to.
R. § 3752.

~red

Invrntory.
R. §3753,

Power of.
R. f 3754.

Penalty for refusing to obey
order of court.
R. § 3756.

CHAPTER 7.
OF ACTIONS ON OFFICIAL SECURITIES, AND FINES AND FORFEITURES.
SECTION 3368. The official bond o£ a public officer is to be construed as a security to the body politic or civil corporation of which
he is an officer, and also to all the members thereof, severally, who
are intended to be thereby secured.
SEc. 3369. A judgment in favor of a party for one delinquency,
does not preclude the same or another party from an action on the
same security for another delinquency, except that sureties can be
made liable in the aggregate only to the extent of their undertaking)
SEc. 3370. Fines and forfeitures not otherwise disposed of, go into
the treasury of the county where the same are collected for the benefit
of the school fund.
J A judgment rendered against a shetiff for a
breach of official duty, is not a bar to another
action for the same cause against the sun•ties on
his official bond. Charles v. Haskins, 11 Iowa,
329.
A sheriff and his sureties are liable on his official bond for trespasses committed by him in attempting to perform his official duties. I d.
A mistake as to the name of the obligee in an
official bond will not operate to vitiate the instrument. Id.
Where a constable acting in his official capacity levied upon aml sold property which was
exempt from execution, he and his sureties were

52

omclal bonds

COlli!~ trued.

R. § 3726.

Judgment no
bar.
R. § 3728.

Fines and forfettures.
R. 1\3729.

held liable on his official bond for the damages
thereby sustained. Strutzk v. Ocheltree, 11 ld.,
158.

Where a deputy sheriff collects money on execution and fails to pay it over, the remedy is by
an action against the sheriff on his official bond,
and not against the deputy and his sureties.
Bmyton v. Town, 12 Id., 346.
Sureties on official bonds are liable only for
acts done by their principal durinq the term for
which the bond was given, even when the principal holds over after the expiration of such term.
JVapello County v. Bigham, 10 Id., 39.
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SEc. 3371. Actions for the recovery thereof may be prosecuted by
the officers or persons to whom they are by law given in whole or in
part, or by the public officer into whose hands they are to be paid
when collected.
SEC: 3372. A judgment for a penalty or forfeiture rendered by
collusiOn, does not prevent another prosecution for the same subject
matter.

CHAPTER 8.
OF ACTIONS OF llANDAliUS.
Definition of.
R. § § 3761, 3763.

SECTION 3373. The action of mandamus is one brought in a court
of competent jurisdiction, to obtain an order of such court commandin~ an inferior tribunal, board, corporation, or person to do or not to
do an act, the performance or omission of which the law enjoins as a
duty resulting from an office, trust, or station. 'Where discretion is
left to the inferior tribunal or person, the mandamus can only compel
it to act, but cannot control such discretion.k

k Under the code of 1851 the proceeding by
mandamus was a prosecution, and ran in the
name of the state. It was commenced by the
filing of an information under oath, and on motion presented in open court, whereupon the
court granted a rule to show cause why an alternative writ should not issue, or order11d the
alternative writ to issue. To this writ the defendant made return or answer upon which the
igsues were tried and either granted or refused
the peremptory writ. Chance v. 'J'emple, 1
Iow:.t, 178.
The office of a writ of mandamus is to compel the party to whom it is addressed to perform a duty which results from an office, trust
or station. The State e.-r: rel. Dox. v. The
County Jud,qe, etc., 12 Td., 237, 246; Patterson
t'. Vail, 43Id., 142; Lm·kin v. Hm·ris, 36 Id., 98.
The digtrict court has the power to enforce, by
mandamus, the discharge of an official duty involving no exercise of discretion, by an executive officer of the state. Bryan v. Cattell, 15
Id., 538.
The court may, by writ of mandamus compel
the auditor of st:.tte to issue his warrant upon
the treasurer of state for a sum due a public offleer on his salary. ld.
The duty of the council of a municipal corporation to levy a tax not exceeding the maximum
limit of the power of tax:.ttion. for the payment
of a judgment against the corporation, upon
which an execution has been issued and returned nulla bona, m:.ty be enf<)l"ced by mandamus. Coy v. The City Council of Lyons, 17
lei., 1.
The proprietor of a newspaper has no such
private or personal interest in the publication of
the laws or the proceedings of the board of su-

pervisors, as that he can maintain, in his own
name, an action of mandamus to compel the
board to order such publication in his paper.
Welch v. The Board, etc., 23 Id., 199.
\Vhere a discretion is allowed to the board<Jr
officer, such discretion cannot be controlled by
mandamus, though the discretion be exercised
unwisely. Clark v. The Bom·d of Directors,
etc .. 24 Id., 266; Jones et al. v. T1·ustees, etc.,
26 Id., 594.
The action of mandamus will lie to compel the
county treasurer. holding money collected upon
tax to pay a judgment against the county, to
pay the same over to the judgment creditor on
dem:.tnd. Brown v. Cre,qo, 82 Id., 498.
The directors of a school district, on their refusal to levy a tax to pay a judgment against
the district, m:.ty be compelled to do ~o by mandam us, the electors of the district havin~ f:.tiled
and refused to provide therefor, by votmg the
necess:.try tax. Section 3049 of the code applies as well to school districts as to other civil
corpomtions. Boynton v. The District Tp. of
Newton, etc., 34 Id., 51'().
Th:.tt the board of directors h:.tve issued an
order on the treasurPr of the district under section 79 of chapter 172 l:.tws of 1862, for the
amount of the judgment against the district, was
held, not to opemte as p:.tyment or satisfaction,
or to change the rule above st:.tted. I d.
.Mandamus is the appropri:.tte remedy to compel the board of supervisors, acting as canvassers of election returns, to declare elected and issue certificates to the persons receiving the highest number of votes cast at an election. Bradfield v. Wart etc., 36 Id., 291; The State' ex
1·el. Rice v. 1'he County Jud,qe of Jim-shall Co.,
7 Id., 186.
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SEc. 3374. The order may be issued by the district or circuit court, Issued by
whom.
to any inferior tribunal, or to any corporation, officer, or pt>rson; and R.
S ~ 3761,3764,
by the supreme court, to any district or circuit court, if necessary,
and also in any other case where it is found necessary for that court
to exercise its legitimate power.'
SEc. 3375. The plaintiff in any action, except those brought £or the Extent o!
remedy by.
recovery of specific real or personal property, may also as an auxili- R.
~ 3767.
ary relief have ah order of mandamus to compel the performance o£ a
duty established in such action. But if such duty, the performance
of which is sought to be compelled, is not one resulting from an office,
trust, or station, it must be one for the breach of which a legal right
to damages is already complete at the commencement of the action,
and mu&t also be a duty of which a court of equity would enforce the
performance. m
SEc. 337Q. An order of mandamus shall not be issued in any case When not to
where there is a plain, speedy, and adequate remedy in the ordinary issue.
R. § 3765.
course of the law, except as herein provided.n
SEc. 3377. The order of mandamus is granted on the petition of Who entitled to
of.
any private party aggrieved, without the concurrence of the prosecutor benefit
u. § 3761.
for the state, or on the petition of the state by the district attorney,
when. the public interest is concerned, and is in the name of such private party or of the state, as the case may be in fact brought. 0
SEc. 3378. The plaintiff in such action shall state his claim, and Petition: form
shall also state facts sufficient to constitute a cause for such claim, and of.
R. § 3762.
shall also set forth that the plp.intiff, if a private individu'al, is personally interested therein, and thiit he sustains and may sustain damage
by the non-performance of such duty, and that performance thereof
has bren demanded by him, and refused ur neglected, and shall pray
an order of mandamus commanding the defendant to fulfill such duty.P
1 See cases cited abovA to section 3373.
The writ of mandamus can issue from the supreme court only when directed to the district
or circuit court and in aid of the execution of its
own powers aml orders. lVestbrook et al. v.
Wicks, 36 !d., 382.
The action may be bronght in the circuit as
well as in the district court. Brown v. C1·ego,
29 ld., 321.
m The cireuit court has jurisdiction in mandamus proceedings, a proceeding of this character
being "a civil action at law'' within t.he meaning of the statute. Brown v. Crego, 29 Iowa, :321.
An action of mandamus will lie against a road
supervisor to compel him to remove a fence or
other obstruction improperly placed by him upon
a highway. Larkin t>. Harris, 36 Id., 93.
So also mandamus will lie to compel the road
supervisor to remove trees standing in and obstructing the highway, when he fails to perform
his duty in this respect. Patterson v. Vail et al.,
43 Id., 142.
• A party aggrieved by the action of a board
of school directors having an adequate remedy
b:y appeal to the county superintendant, and from
him to the superintendent of public instruction,
is not entitled to maintain an action of mandamus. Marshall''· Sloan et al., 35 Iowa, 4!5.
An action of mandamus will not lie to compel

..

the officers of a county to strike out an assessment alleged to be erroneous. '!'he proper remedy in Ruch case is by application to the board
of equalization, from whose decision an appeal
may be taken to the circuit court. Jfeyer v. The
County of Dubuque et al., 43 Id., 592.
Where the petition, in an action of mandamus,
shows that the plaintiff has a plain, speedy and
adequate remedy in the ordinary course of the
law, the pleading should be assailed by demurrer and not by motion to dismiss. I d.
• A debt while it remains in its original form,
as a simple contract not reduced to a judgment,
cannot be made the basis of an action of mandamus to compel the levy of a tax to pay the
same, unless It was contracted under a law or
vote authorizing such proceedings to enforre
payment. Coy v. The City C. of L. C., 17
Iowa, 1.
P Where the ordinary expenses of carrying on
the government of a mumcipal corporation reqniring- all of the proceeds arising from a. tax
which is up to the full limit which the corporation is authorized by law to levy, it cannot be
compelled by mandamus to apply a part of such
fund to the payment of a .judgment against the
corporation. Coffin v. The City oj' Davenp01·t,
26 Iowa. 516.
,
But if it appear that the valuation and assess-
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SEc. 3379. The pleadings and other proceedings in any action in
which a mandamus is claimed, shall be the same in all respects as
nearly as may be, and costs shall be recoverable by either party as in
an ordinary action for the recovery of damages5
SEc. 3380. When the action is brought by a private person, it may
be obtained by ordinary proceedings, or with the causes of action
specified in section three thousand three hundred and seventy-five, but
no other joinder, and no counter-claim shall be allowed.r
SEc. 3381. ·when the plaintiff recovers judgment, the court may
include therein a peremptory order of mandamus, directed to the
defendant, commanding him forthwith to perform the duty to be
enforced, together with a money judgment for damages and costs,
upon which an ordinary execution may issue.
SEc. 3382. The order shall simply command the performance of
the duty, shall be directed to the party and not the sheriff, and may
be issued in term or vacation, and returnable forthwith, and no return
except that of compliance shall be allowed; but time to return it may,
upon sufficient grounds, be allowed by the court or judge, either with
or without terms.
SEc. 3383. The court may, upon application of the plaintiff, besides,
or instead of proceeding against the defendant by attachment; direet
that the act required to be done, may bfl done, by the plaintiff or some
other person appointed by the court at the expense of the defendant,
and upon the act being done. the amount of such expense may be
ascertained ·by the court, or by a reference appointed by the court, as
the court or judge may order, and the court may render judgment for
the amount of such expenses and costs, and enforce payment thereof
by execution.
SEc. 3384. During the pendency of the action, the court, or judge
in vacation, may make temporary orders for preventing damage or
injury to the plaintiff until the case is decided.
SEc. 3385. When the state is a party, it may appeal without
security.

ment of property within the corroration is purposely made too low in order to avoid the
payment of its outstanding indebtedness, it will
be compelled, by mandanlus to make a fair assessment, and apply in payment of the judgment, of the proceeds arising from the maximum
tax levied thereon, such surplus as may remain
after deducting the amount required for the current expenses. Id.
qAt the com on law, a mandamus proceeding
was not an action proper, nor was it a writ of
right, but a prerogative writ obtained upon an
information under oath, showing good cause

for its issuance. Chance v. Temple, 1 Iowa,
178.
Under the code mandamus is an ordinary action at law triable as nearly as may be, like an
ordinary action for the recovery of damages, and
is not triable de not·o in the supreme court. Dove
v. The Ind. School Dist. of Keokuk, 41 Id.,
689.
T The rule that a party cannot bring an action
at law against a partnership, board of trustees,
or other board of which he is a member. does
not apply to the action of mandamus. Cooper
v. Nelson, 38 Iowa, 4'40.
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CHAPTER 9.
OF INJUNCTIONS.
SECTION 3386. An injunction may· be obtained as an independent
remedy in an action by equitable proceedings, in all cases where such
relief would have been granted in equity previous to the adoption of
this code; and in all cases of breach of contract or other injury, where
the party injured is entitled to maintain, and has brought an action
by ordinary proceedings, he may, in the same cause, pray and have a
writ of injunction agamst the repetition or continuance of such breach
of contract or other injury, or the committal of any breach of contract
or injury of a like kind, arising out of the same contract, or relating
to the same property or right, and he may also, in the same action,
include a claim for damages or other redress."

• A creditor is not entitled to an injunction to
the sale of real property by his debtor
bt•fore he has recovered a judgment upon his
demand, which is a lien on such property. Bu·
chanan t>. :llfarsh, 17 Iowa, 494.
The right to a public office or franchise can·
not be determined in an independent action for
an injunction. Cochran v. McLeary, 22 ld., 75.
In an action for a breach of contract, the
plaintiff may, in the same proceeding, under
this secl!ion, have an injunction agamst the con·
tinuance of the breach which injuriously affects
his property or rights. Ewell v. Greenwood, 26
I d., ~77; Berger & Yeiser v. Armstron,q, 41 I d.,
447.
The liberal provisions of our code in relation
to the subject of amendments are, so far as reasonable and proper, to he applied to injunction suits a~ well as others. Des Moines Nav.
& R. Co. v. Carpenter, 27 Id., 487.
An injunctwn restraining a public officer from
executing conveyances from the state to individuals who have purcha~ed lands from it, b•Jt who
are not made parties to the proceeding, will not
be continued when it i~ alleged in the petition
upon which the writ is iswed, that the plaintiff
has the full and comple title to the la.nd, and it
appears that there is no obstacle in the way of the
plaintiff bringing suits against the individuals
claiming adversely, and thus have the question
of title settled, and the injunction has been in
force for several years and no such actions have
been commenced. Id.
In an action for damages for breach of a contract that the defendant would not engage, in
the same town, in a certain businl"ss purchased
of him by the plaintiff, in order to entitle the
plaintiff to an injunction, the petitwn should allege a continuance and present engagement in
the business by the plaintiff. Berger & Yeiser
v. Armstron.q, 41 ld., 447.
An injunction may, in a proper case made, be
granted to stay proceedings at law, either before
or after judgment. Hampson v. TVare, 4 Id.,
13; Dunham v. Collier, 1 G. Greene, 54; Smith
v. Short, 11 ld., 523; Givens v. Camvbell, 20
r•~stmin

I

I

When and for
what causes
obtaln~d.

.R.

~

§ 3773, 3798

Id., 79; Crawford 1•. Paine, 19 Id., 172; Way
v. Lamb, 15 Id., 80; Kriechbaum v. Bridges, 1
Id., 1; Butch v. Lash, 4 ld., 215; Schricker v.
Field, 9 Id., ~66; Haight v. The City of Keokuk. 4 ld., 199; The Key City G. L. d': C. Co.
v. :Munsell, 19 ld., i:l0.5; Litchfield v. Pol1c Co.,
18 ld., 70; Humphery v. Darlington, 15 Id.,
207; 7'aggart et al. v. fVoods, 20 [d., 2311; Reno
v. Teagarden, 24 Id .. 144; Crockerv. Robertso11,
8 Id., 404; Town of Anamosrt v. WUI·zbacker,
37 Id., 25; Chica.qo cf S. W. R. Co. v. SU"inne!f,
38 Id., 18~; Bri,qham v. Ward, 44 ld., 677.
An injunction will sometimes be granted to
restrain the making and negotiation of negotiable paper. Stokes v. Scott County, 10 hi.,
166; Hull & Argalls t•. The County of Marshall,
12 Id., 142.
The writ may also be granted to suppress the
continuance of a public or private nuisance.
Horton v. Hoyt, 10 Id., 496; Connelly v. Griswold, 7 Id., 416; Iowa Colle.qe v. City of Davenport, Id .. 21!l; Coates d': Patchen v. Cit11 of Da·
venport, 9 !d., 227; McMahon v. City of Cotwcil
Bluffs, 12 lei., 268; llfussrr v. Hershey, 42 ld.,
356; Ewellv. Greenwood, 26 ld., 377; Hougham
v. Harvey, 33 Id., 203.
Tbe rule is well settled in Iowa thltt a court
of equity will restrain by injunction the collection of an illegal tax. Z01·.qer v. The Tp. of
Rapids et al., 36 Td., 175; Rood v. Board of Super••isors, etc., :39 Id., 444. See, also, SpPncer·
v. Wheaton, 14 Id., 38; Langworthy t•. City of
Dubuque, 13 Id., 86; Litchfield v. Poll<· County,
18 Jd., 70; Olmstead 11. Bom·d of Superri.•ors
of Hem·y Caunty, 24 ld., 33; Williams v. Peinny, 25 Id., 436; Cattell v. Lowrey et al., 45 ld.,
478.
But equity will not enjoin the collection of
taxes for mere irregularities in the assessment.
Pattersonv. Baumer, 43 Id., 477; 7'he C. R. <f·
Jf. R. R. et al. v. Ca1·roll County, 41 Id., Vi3;
Conway v. Younkin, 28 ld., 29.5; The loum R.
L. Co. v. Carroll County, 39 Id, 151; The Same
v. Sac County, Id., 124; The S. C. & St. Paul
R. Co. v. The County of Osceola et al., 45 I d., 1-68.
A court of equitv has jurisdiction of an ac-
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SEc. 3387. In any of the cases mentioned in the preceding section,
the injunction may either be a part of the judgment rendered in the
action, or it may, if proper grounds therefor are shown, be granted by
order at any stage of the case before judgment, and shall then be
known as a temporary injunction.
SEc. 3388. Where it appears by the petit,ion therefor, which must
be supported by affidavit, that the plaintiff is entitled to the relief
demanded, and such relief, or any part thereof, consists in restraining
the commission or continuance of some act which would produce great
or irreparable injury to the plaintiff; or where, during litigation, it
appears that the defendant is doing, or threatens, or is about to do, or
is procuring, or suftering to .the done, some act in violation of the
plaintift"'s rights respecting the subject of the action, and tending to
render the judgment ineffectual, ·a temporary injunction may be
granted to restrain such act. It may also be granted in any· case
where it is specially authorized by statute.
SEc. 3389. A temporary injunction may he granted:
1. By the court or judge thereof in which the action is pending or
is to be brought;
2. By any judge of the district or circuit court of such district;
3. By any judge of the supreme, or a judge of any other district
or circuit court.
But in cases where an action is pending, and it is applied for to
affect the subject matter of such action, it can only be granted by the
court, or judge thereof, in which such action is pending. Nor shall it
be granted by any judge mentioned in the second subdivision hereof,
unless it satisfactorily appears by affidavit that the court or judge
thereof in which the action is brought, cannot, for want of time, sickness, or other disability, hear the same, or that the residence of the
judge is inconvenient, or that it is for some sufficient reason impracticable to make the application to him. Nor shall it be granted by
any judge mentioned in the third subdivision hereof, unless it be made
satisfactorily to appear to such judge, by affidavit, that the application
therefor cannot, for some sufficient reason, be made to either of the

straining it from the use of that portion of the
line running through his land until compensation shall be made for the right of way. Holbert ~-. The St. L. C. & N. R. Co., 45 ld., 2:3.
A preliminary injunction will not be dissolved
upon the bare allegations of an answer, but
proof must be introduced in support thereof.
Mills et al. v. Il«miltou, 49 ld., 105.
In an action ·asking damages for a trespass,
the plaintiff may also pray for an injunctiOn restraining a repetition of the trespass, and the
fact that he has erroneously Prrtttled his ac·
tion an equitable one will not defeat his right to
ask for the injunction, nor is it essential in such
case, to allege m the petition that the injury
threatened will be irreparable. ld.
While courts of equity wJII, under certain cir·
cumstances, interfet·e by injunction to prevent
repeated trespasses upon real property, yet in
such case it must be made to appear that the injury would be irrepamble, or that adequate com·
340.
.
Where a foreign railroad corporation is using pensation could not be obtained therefor. The
by sufferance the line of a domestic corporation, CJ(If of Council Bluffs v. Stewart, 51 Iowa,
a land owner is entitled to an injunction re- 385.
tion to enjoin repeated and continuing acts of
trespass. where the party committmg the same
is insolvent. Gibbs v. McFadden, 39 ld., 371.
A party may have an incorporial interest in a
~treet such as will entitle him to an injunction
to restrain a diversion of it to objects and uses
inconsistent with the purposes for which it was
granted to the city. Ingraham, Ke11nedy &
Day v. The C., D. <£· Jlf. R. Co., :38 Id., 66[).
One who is not injured by the fencing up of a
street so that it cannot be used, cannot restrain
the inclosure thereof by injunction. Price v.
McC011, 40 ld., 53.
After a railroad company has effected the condemnation of land for a right of way, it will be
restrained by injunction from entering upon the
land condemned until payment of the dam<tges
awarded. Richards v. 'l'he D. V. R. Co. l8ld.,
260; Henry v. The D. t.f: P. R. Co .. 10 Id., 540;
Hibbs v. The Chicago t.f: N. JV. R. Co., 39 ld.,

Cli.AP. 9.]
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courts or judges mentioned in the first or second subdivision of this
section.t
SEc. 3390. An injunction shall not be granted against a defendant
who has answered, unless he has had notice of the application.
SEc. 3391. An injunction to stop the general and ordinary business
of a corporation, or the operations of a railway, or of a municipal corporation, or the erection of any building or other work, or the board
of supervisors of any county, or to restrain a nuisance, can only be
granted upon reasonable notice of the time and place of the application to the par!y to be enjoined.
SEc. 3292. No injunction shall be granted by a judge, after the
application therefor has been overruled by the court; nor hy a court
or judge when it has been refused by the court or judge thereof in
which the action is brought. A judge refusing an injunction, shall, if
requested by either party, give him a certificate thereof.
SEc. 3393. The defendant may move to dissolve the injunction,
either before or after the filing of the answer. u
SEc. 3394. If the order is made by the court, the clerk shall make
an entry thereof in the court record, and issue the order accordingly.
If made in vacation, the judge must indorse said order upon the
petition.
SEc. 3395. In the cases contemplated in the preceding sections, the
order of allowance must direct the injunction to issue only after the
filing of a bond in the office of the clerk of the proper court, in a penalty to be therein fixed, with sureties to be approved by such clerk,
and conditioned for the payment of all damag-es which may be adjudged
Hgdinst petitioner by reason of such.injunctwn.
SEc. 3396. When proceedings in a civil action, or on a judgment
or final order, are sought to be enjoined, the suit must be brought in
the county and court in which such action is pending, or the judgment or order was obtained. The bond must also in that case be
further conditioned to pay such judgment, or comply with such final
order if the injunction is not made perpetual, or to pay any judgment
that may be ultimately recovered against the party obtaming the
injunction on the cause of action enjoined. v
tIn an action by attachment in the circuit court
upon a note not yet due, the attachment is the
subject matter of the action in such a sense that
an injunction will not be granted by the district
court restraining the defendant from committing
waste of the property attached. Cooney v. Moroney, 45 Id., 292.
u .An order dissolving an injunction will not
operate as a dismissal of the action in which it was
issued and it is error for the court to so orde!'.
..llassie v. llfann, 17 Iowa, 131; TValters v. Fredericks, 11 Id., lill; Russell v. Wilson, 37 Id.,
377; Sennett v. Moles, 38 Id., 25.
A temporary injunction granted by a judge in
vacation is not dissolved ut the next term of
court by the mere failure to procure an order
making it perpetual. Curtis et al v. Crane et
al., 38 ld., 459.
lf the motion to dissolve is made after answer
fi!ed, and the answer plainly and fully, without
evasion, denies in substance all the facts relied
on in the petition, the injunction will be dissolved, unleso there are circumstances making the
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case an exception, as that irreparable miAchief
will result from the dissolution. Taylor "·
Dickenson, 15 Id., 483; Stet•ens v. Myers, 11
Id., 18:3; Anderson v. Reed, Id., 177; Shrickel·
v. Field, 9 Id., il66; Russell v. Wilson, 37 Id.,
377.
It is the right of the defendant to file his motion to dissolve, either hefore or after answering,
and to have the same disposed of as soon as
practicable thereafter. 1'aylor v. Diclcinson,
15 Id., 483 .
Where the answer of the defendant admits
the facts stated in the petition as grounds for
the injunction, but seell:s to avoid their force
and effects by pleading aflirmattve matter, the
injunction should not bedissolvPd without proof
of the averments of the answer. In such case
the burden rests on the defendant. Judd v.
llatch, 31 Id., 491.
v The district court of a county in which an
execution issued from the supreme court is levied on real .property, has jurisdiction to enjoin
the sale thereunder, upon a proper showing be-
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SEc. 3397. The penalty o£ the bond must be fixed by the court or
judge who makes the order, and must be doubly sufficient to cover any
probable amount o£ liability to be thereby incurred.
SEc. 3398. The court or judge before granting the writ, may, i£
deemed advisable, allow the defendant an opportunity to show cause
why_ such order should not be granted.w
VA CATION OF.

Application for:
to whom made.
R. § 3782.
t:h. 112, U G. A.

Notice of application.
R. § 3783.

Dissolution.
n. § 3781.

Only onemotion.
n. § 3793.

SEc. 3399. I£ the order is granted without allowing the defendant
to show cause, he may, at any time before the next term o£ the court,
apply to the judge who made the order to vacate or modify the same;
or the application may be made to the judge o£ the court in which the
action is pending.
SEc. 3400. Such application must be with notice to the plaintiff,
and may rest upon the ground that the order was improperly granted,
or it may be founded on the answer o£ defendants and affidavits. In
the latter case the plaintiff may £orti£y his application by counter
affidavits, and have reasonable time therefor.
.
SEc. 3401. The judge may thereupon decide the matter at once,
unless some good cause £or delay is shown. But the vacation o£ the
order shall not prevent the cause from proceeding i£ anything be left
to proceed upon.
SEc. 3402. Only one motion to dissolve or modify an injunction
upon the whole case shall be allowed.
VIOLATION OF.

Dlsobedlence
of: howpnnlshed.
R. § 3785.

Contempt
:purged.
R. § 3786.
Bond required.
§ 3787.

1{.

SEc. 3403. Any judge o£ the supreme, district, or circuit court,
being furnished with an authenticated copy o£ the injunction, and
also with satisfactory proof that such injunction has been violated,
shall issue his precept to the sheriff of the county where the violation
of the injunction occurred, or to any other sheriff, naming him, more
convenient to all parties concerned, directing him to attach said defendant, and bring him forthwith bewre the same or some other judge, at
a place to be stated in said precept.
SEc. 3404. I£, when thus produced, he files his affidavit denying or
sufficiently excusing the contempt charged, he shall be released, and
the affidavit shall be filed with the clerk of the court £or preservation.
SEc. 3405. But i£ he £ail to do so, the judge may require him to
give bond, with surety, £or his appearance at the next term of the
court, and also £or his future obedience to the injunction, which bond
shall be filed with the clerk.

ing made. Davis v. Bonar et al., 15 Iowa,
171. [The circuit court now has the same power.]
To restrain a special execution the remedy by
injunction must be pursued in the county and
. court where the judgment was rendered upon
which the special execution issued, Lockwood
v. Kitterin_qham, 42 Id., 257.
The remedy is not thus limited when it is
sought to restrain a sale under a general execution, of property alleged to belong, not to the
judgment debtor but to a thud person, who
seeks the injunction. Id.
The fact that the judgment was rendered in

a county whose court had no jurisdiction, will
not vary the rule that, to restrain the enforcement of a judgment by execution, the remedy
must be sought in the county and court where
the judgment was rendered on which the execution issued. Anderson v. Hall, 48 Id., 346.
An action to set aside a judgment and restrain
the collection thereof, on the ground that it had
been rendered without jurisdiction, must br
brought in the county and court in which the
judgment was rendered. Grattan v. ]fatteson,
51ld., 622.
w See Curtis v. Crane, 38 Iowa, 460.
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SEc. 3406. If he fail to give such security, he may be committed
to the jail of the county where the proceedings are pending until the
next term of the court.
SEc. 3407. I£ the security be given, the court at the next term
shall act upon the case and punish the contempt in the usual mode.

Committed to
jail.
R. § 3788.

Contempt pun·
!shed.
R. § 3789.

CHAPTER 10.
OF SUBMITTING CONTROVERSIES WITHOUT .ACTION OR IN .ACTION.
SECTION 3408. Parties to a question in difference which might be
the subject of a civil action, may, without action, present an agreed
statement of the facts thereof to any court having jurisdiction o£ the
subject matter.
·
SEc. 3409. It must be shown by affidavit that the controversy is
real, and that the proceeding is in good faith to determine the rights
of the parties thereto.
SEc. 3410. The court shall thereupon hear and determine the case,
and render judgment thereon as if an action were pending.
SEa. 3411. The statement, the submission, and the judgment, shall
constitute tm.e record.
SEa. 3412. The judgment shall be with costs, and it may be
enforced, and shall be subject to review, in the same manner as i£ it
had been rendered in an action, unless otherwise provided for in the
submission.
SEa. 3413. The same may be also done at any time before trial in
any action then pending, subject to the same requirements and attended
by the same results as in a case without action, and such submission
of a stated case shall be au abandonment by both parties of all pleadings filed in such cause, and the cause shall stand on the agreed case
alone, which must provide also for any lien had by any attachment,
and for any property in the custody o£ the law, else such lien and such
legal custody will be held waived.
SEa. 3414. The parties may, if they think fit, enter into an agreement in writing, that upon the judgment of the court being given in
the affirmative or negative o£ the questions of law raised by such
special case, particular property therein described, or a sum o£ money
fixed by the parties, or to be ascertained by the court, or in such manner as the court may direct, shall be delivered to and vested in one of
the parties by the other, or in case of money, shall be paid by one o£
such parties to the other of them, either with or without costs of the
action, and the jud~ment of the court may be entered £or the transfer
and delivery o£ such property, or for such sum as shall be so agreed or
ascertained, with or without costs, as the case may be.
SEa. 3415. In case no agreement shall be entered into as to the
costs o£ such action, the same shall follow the event, and be recovered
by the successful party.

Agreed statement of facts.
R. § 3408.

Controversy
real.
R. § 3409.

Judgment.
R. § 34li>.
Record.
R. §3U1.
How enforced.
R. § 3312.

Pending cause.
R. § 3413.

Agreement
when facts are
fonnd: judgment accordingly.
R. § 3414.

Costs.
R.

i 3415.
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CHAPTER 11.
OF ARBITRATIONS.
What may be.

R. § 3675.

How done.
R. § § 3076,3677.
Ch.l74, § 5, 9
G. A.

SECTION 3416. All controversies which might be the subject of
civil action, may be submitted to the decision o£ one or more arbitrators, as hereafter provided. a
SEc. 3417. The parties themselves, or those persons who might
lawfully have controlled a civil action in their behalf for the same
subject matter, must sian and acknowledge a written agreement,
specifying particularly wlwt demands are to be submitted, the names
of the arbitrators and court by which the judgment on their award is
to be rendered. b

• At common law parties may by parol submit
any matters in controversv between them to
arbitration; and this righfhas not been taken
away by this chapter of the code. Conger v.
Dean, 3 Iowa, 463.
Where parties seek the aid of the courts for
judgment upon an award of arbitrators, the
submission to arbitrators must be in the manner
required by the statute. ld.
But if parties do not design to ask such aiel
of the courts, they may, without complying with
the regulations of the statute, make such a submission as will be binding upon them. I d.
The remedy upon an award of &rbitrators,
where the submission has not been in conformity
with the statute, is by action thereon. Id.
The term "civil action," used in the statute,
inclucle3 every kind of action, legal and equitu ble,
except those which come under the criminal
,jurisdiction of the courts; and matters of purely
equitable cognizance may be subndtecl to arbitration under the statute. Thomlinson v. Hammond, 8 Icl., 40.
Where parties to a controversy enter into an
agreement to submit a matter to arbitrators,
. whose award shall be filed in the office of a justice of the .peace who shall render judgment
thereon as upon the verdict of a jury, the parties thereby submit themselves to the jurisdiction of the justice, and a judgment on the
award for an amount within the jurisdiction of
the justice is valid and binding. Van Ho•·n v.
Bellar, 20 Id., 255.
A submission to arbitrators by parties residing
in the county, provided tbat if the award did
not exceed $500, judgment should be entered
thereon by a justice of the peace named; that
if the amount should exceed the jurisdiction of
a justice "judgment shall be entered in any
court having ,jurisdiction of the s:1me:" Held,
that it was competent for the district court of
the county to render judgment on the award if
it exceeded the sum of four hundred dollars.
McKnight v. JicCullough, 21 Id., 111.
An action may be maintained upon an award
and to foreclose a mortgage, where the mortgage had been made to indemnify the grantee

of certain real property for breach of warranty,
and after such breach the matter had been submitted to a common law arbitration, and an
award made. McKinnis v. Fneman et al., 33
lcl., 364.
A submission to arbitration at common law is
always construed most liberally; and where parties submit their" business pertaining to a trade
inland,'' to which the arbitrators confined their
deliberations, embracing all the points involved
in the controversy, it was held sufficiently certain. Id.
In the absence of a showing of fraud or partiality, an award in a common law arbitratwn
will be sustained, even if the relief granted lie
outside of the leg-.tl rights of the parties. ld.
Where parties have submitted their controversy to arbitration, the one who seeks to set
a~ide the award, on the r,>Tound of mistake,
must not only clearly esbtblish the mistake, and
that he was prejudiced thereby, but must also
show that if the mistake had not occurred the
award would have been different. Gorham v.
Millard et al., 50 Id., 5:i4.
bIn whatever manner a controversy is to be
settled, the subject matter of it must be ascertained and made definite. The only exception
to this rule is, where partie~ submit to arbitrators all matters in controversy between them,
which will embrace every particular matter.
JVood!l'ant t•. Atwater, ;) lowa, 61.
\Vhere the parties to an action pending in
court, submit the matters involved therein to
arbitrators, by agreement, and without any order
of comt. the agreement of submisswn must be
acknowledged as reqmred by this sectwn. Fink
v. Fink, 8 Id., !313.
If the submission is not acknowledged, the
award cannot be received and adopted by the
court as one made under the statute; but it may
still be good at common law, and an action
maintained thereon, as upon any other agreement. ld.
The same degree of particularity is not required in the acknowledgment of the execution
of a submission to arbitrators as in the acknowl-
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SeE. 3418. The submission may be of some particular matters or.
demands, or of all demands which the one party has against the other,
or of all mutual demands on both sides.
SEc. 3419. A submission to arbitration of the subject matter of a
suit, may also be made by an order of court, upon agreement of parties
after suit is commenced. •
SEc. 3420. All the rules prescribed by law in cases of referees, are
applicable to arbitrators except as herein otherwise expressed, or except
as otherwise agreed upon by the parties.d
SEc. 3421. Neither party shall have the power to revoke the submission without the consent of the other.
SEc. 3422. I£ either party neglect to appear before the arbitrators
after due notice, except in case of sickness, they may, nevertheless,
proceed to hear and determine the cause upon the evidence which is
produced before them.
SEC. 3423. I£ the time within which the award is to be made is
fixed in the submission, no award made after that time shall have any
legal effect, unless made upon a recommitment of the matter by the
court to which it is reported.
SEc. 3424. I£ the time of filing the award is not fixed in the submission, it must be filed within one year from the time such submission is signed and acknowledged, unless by mutual consent the time
is prolonged.
SEC. 3425. The award must be in writing, and shall be delivered
by one of the arbitrators to the court designated in the agreement, or
jt may be enclosed and sealed by them and transmitted to the court,
and not opened until the court so orders. •

What submit-

~~§ 3678•

or action pend-

~.g§ 3679•

Rules.
R. §

3680

'

Revocation.
3681
R. § •
Neglect to ap-

it§'3682•
Award.

n. § 3683•

same.

R. § 3684•

same.
n. § 3685•

HEARING IN COURT.

I

I
l

SEc. 3426. The cause shall be entered on the docket of the court Hearing In
at the term to which the award is returned, and shall be called up and court.
R. § 3686.
acted upon in its order. But the court may require actual notice to
be given to either party, when it appears necessary and proper, before
proceeding to act on the award.
SEc. 3427. The award may be rejected by the court for any legal Rejection:
and sufficient reasons, or it may be recommitted for a rehearing to the re-hearing.
R. § 3687.
same arbitrators, or any others agreed upon by the parties/
edgment of the execution of a deed of conveyance. Mcl{ni,qht v. }.fcCullough, 21 Id., 111.
Where matters in controversy are submitted
to arbitrators, all of the essential requirements
of the ~tatute must be complied with in order to
authorize the court to act upon the award. Love
v. Bums, 30 ld., 150.
Where the agreement of submission fails to
provide for rendering judgment on the award,
the court has no power to 1·ender such judgment,
or to reject the award and recommit the matter
to the arbitrators, Id.
It is necessary to name the arbitrators in the
agreement of submission, if the parties intend
to abk judgment on the award under the statute.
McKnight v. MrCullough, 21 ld., 111.
• Parties to an action may, by agreement, and
without any order of the court, submit to arbitration any and all matters involved in any ac-

tion then pending between them. Higgins v.
Kennedy, 20 Iowa, 474.
d'l.'he statute empowers the parties to agree
upon the rules that shall govern an arbitration.
Thompson v. Blancha1·d, 2 Iowa, 43, 47.
Arb1trators are not required, like referees, to
return a separate finding of facts and their conclusions of Jaw based thereon. McKnight v.
}.fcOullough, 21 Id., 111.
•The award must be in writing and filed in
the court named in the agreement of submission.
Love v. Burns, 35 Id., 150, 153.
The arbitrators may deliver their award to
the clerk personally in vacation. I d.
1 An award can be set wide for fraud, mistake, misconduct or partiality of the arbitrators.
Sullimn v. Frink d!: Co., 3 Iowa, 66.
Where the action of the arbitrators, preju-
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SEc. 3428. When the awflrd has been adopted, it shall be filed and
entered on the records, and shall have the same force and effect as the
verdict of a jury. Judgment may be entered and execution issued
accordingly.g
SEc. 3429. When an appeal is brought on such judgment, copies
of the submission and award, together with all affidavits, shall be returned to the supreme court.
SEc. 3430. If there is no provision in the submission respecting
costs, the arbitrators may award them in their discretion.h
.
SEc. 3431. Nothing herein contained shall be construed to affect
in any manner the control of the court over the parties, the arbitrators, or their award; nor to impair or affect any action upon an award,
or upon any bond or other engagement to abide an award.

CHAPTER 12.
OF ACT:l!ONS AGAINST llOATS OR .RAFTS.
Boats: when
and for what
liable.
R. § 3693,

SECTION 3432. In an action brought against the owners o£ any
boat to recover any debt contracted by such owner, or by the master,
agent, clerk, or consignee thereof, for supplies furnished, or for labor
done, in, about, or on such boat, or for materials furnished in building,
repairing, fitting out, furnishing or equiping the same, or to recover
for the non-performance of any contract relative to the transportation of persons or property thereon, made by any of the persons aforementioned, or to recover for injuries to persons or property by such boat,
or the officers or the crew thereof, done in connection with the busi-

Jiced, or had a strong tendency to prejudice,
the rights of one of the parties, even though
there was no wrong intention, the award should
be set aside. Id.
The report of arbitrators is entitled to, at
Jeast, the same consideration as the verdict of a
jury. 1t will reqmre something more than the
mere opinion of the party complainina-, to overthrow the finding of arbitrators. If there is
error or mist:.tke in their finding, it must be
made apparent. Dunn v. Starkweather, 6 Id.,
466.
\Vhen the arbitrators have determined a question, their decision should stand undisturbed,
until it is shown, in some manner, that they
have abused the discretion given them by law,
and the agreement of submission. Ratliff 1'.
Mann and Edwards, 5 Id., 423.
An award of arbitrators will not be set aside
because it was not "inclosed and sealed and
transmitted to the court," when the record
show8 that it was placed in the hands of the
the clerk by one of the arbitrators. lliq_qins v.
Kennedy, 20 Id., 474.
r A justice of the peace has jurisdiction to
render judgment upon an award returned to
him for that purpose, pursuant to the agreement

of· the parties to the arbitration, when the
amount of the award does not exceed the jurisdiction of a justice of the peace to render judgments by consent. JVhitis v. Culve1·, 25 Iowa,
30.
h Where a submission to arbitration provided
that, "said arbitrators to be governed by the
laws in and of Iowa, and said award of said arbitrators to be a full settlement of the cause of
replevin, now agreed to be referred to their arbitrament and award;" and where the arbitrators made a report to the district court, finding in favor of the plaintiff as to the property
in controversy, and awarding tlmt defenrlant
pay all costs; and where in the district court it
was ordered, without any action against the action of the arbitrators, that the award be recommitted to. the arbitrators, "to determine the
questi-on of costs according to the broad principles of right and justice," and thereupon the
arbitrators made a return awarding one-half the
costs against the plaintiff and one-half against
one of the defendants, and releasing the other
from all costs, it was held, that the order recommitting the award to the arbitrators toreconsider as to question of costs was erroneous.
Ratliff v. lfann et al., 5 Iowa, 423.
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ness of such boat, a warrant may issue for the seizure of such boat, as
hereinafter provided. 1
SEc. 3433. The original petition must be in writing, sworn to and
filed with the clerk or justice of the peace, who shall thereupon issue
a warrant to the proper officer, commanding him to seize the boat, its
apparel, tackle, furniture, and appendages, and detain the same until
released by due course of law.
SEc. 3434. And the warrant may be issued on Sunday, i£ the
plaintiff, his agent or attorney, shall state in his petition and swear
thereto, that it would be unsafe to delay proceedings till Monday.
SEc. 3435. It shall be sufficient service of the original notice in
such an action, to serve it on the defendant, or on the master, agent,
clerk, or consignee of such boat; and if none of them can be found,
the notice may be served by posting up a copy thereof on some conspicuous part of the boat. 'fhe warrant shall be served according to
the direction it contains.
SEc. 3436. Any constable or marshal of any corporate town may
serve and execute the warrant provided for in said section, whether
the same issue from the office of the clerk of the district or circuit
court, or of a justice.
SEc. 3437. Any person interested in the boat may appear for the
defendant by himself, his agent or attorney, and conduct the defense
of the suit, and no continuance shall be granted to the plaintiff while
the boat is held in custody.
SEc. 3438. The boat may be discharged at any time before final
judgment, by the giving a bond with sureties, to be approved by the
officer serving the warrant, or by the clerk or justice who issued it, in
a penalty double the plaintiff's demand, conditioned that the obligors
1 In an action against a steamboat for supplies, etc., under the statute which is in effect a
proceeding in rem, it was held, that in order to
give the court jurisdiction, it was necessary that
a warrant should issue for the seizure of the
boat, and that it should be seized thE'reunder.
]lam v. Steamboat Hamburg, 2 Iowa, 460.
It was held that the seizure and sale of a
steamboat under the laws of the state of Missouri, or Illinois, will not divest the lien of a citizen of Iowa, for supplies furnished the boat,
while navigating the waters of Iowa. llai,qht
d: Bro. v. Steamboat Henrietta, 4 Id., 472; Ogden v. O,qden, 13 ld., 176.
Where a steamboat carried freights from the
terminus of a railroad and delivered them to
the different consignees, and the officers of the
boat under a contract with the railroad company
collected from the consignees the charges on the
freight for transportation over the railroad, it
was held that the amount thus collected could
not be recovered in an action against the boat
under the statute. The C., B. d: Q. R. Co. v.
The Steambout W. G. Woodsides,lO Id., 465 .
.A claim against a steamboat for supplies may
be assigned; and such an assignment transfers
·to the assignee the statutory lien upon the boat,
etc. Strother v. The Steamboat Hamburg, 11
ld .. 59.
The .iurisdiction of the admiralty courts of
the United States held not exclusive in all cases

Petition and
warrant.
R. § 3701.

Warrant Issued
on sunday.
R. § 3702.

Service of
n<'tire.
R. § 3703.

By whom
served.
R. § 3704.

Who mey appear for boat.
R. § 3705.

Discharge by
giving bond.
R. § 3706.

of maritine torts. Trevor v. The Steamboat Ad
lline, 17 Id., 349.
It was further held that under the act of congress of February 26, 1845, the state courts have
concurrent jurisdiction with the admiralty courts
of the United States of maritine torts on navigable rivers, where one of the parties is a
steamer or other vessel employed m the commerce or navigation of such river. /d.
It has been subsequently held that the juris-·
diction conferred upon the courts of the United
States by the ninth section of the judiciary act
of 1789 in civil causes of admiralty and mara time
.iurisdiction, is exclusive. TValters v. 1'he
Steamboat Mollie Dozier, 24 Jd., 192.
It was therefore further held that so much of
chapter 148 of the revision as undertook to give
a remedy in 1·em, against a boat or vessel for a
cause of action of admiralty cognizance, was in
conflict with the constitutional legislation of
Congress conferring exclusive admiralty jurisdiction on the district courts of the United States.

ld.

The admiralty jurisdiction, under the ninth
section oi' the judiciary act of 1789, extends to
the public navigable rivers of the United States,
and to all public waters capable of being navigated by maratime or commercial vessels, propelled by wind or steam. I d.
Admiralty will take cognizance of maratime
torts. ld
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R. § 3709,
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therein will pay the amount which may be found due to the plaintiff,
together with the costs.J
SE?· 3439. If judgment he rendered for the plaintiff before the·
boat IS thus discharged, a special execution shall be issued against it.
I£ it have been previously discharged, the execution shall issue against
the principal and sureties in the bond without further proceedings.k
SEc. 3440. The officer may sell any of the furniture or appendages
of the boat, i£ by so doing he can satisfy the demand. I£ he sell the
boat itself, he must sell it to the bidder who will advance the amount
required to satisfy the execution, for the lowest fractional share of
the boat, unless the person appearing for the boat desire a different
and equally convenient mode of sale.
SEc. 3441. I£ a fractional share of the boat be thus sold, the purchaser shall hold such share or interest jointly with the other owners.
SEc. 3442. I£ an appeal be taken by the defendant before the boat
is discharged as above provided, the appeal bond, if one be filed, will
have the same effect in discharging the boat as the bond above contemplated, and execution shall issue against the obligors therein after
judgment in the same manner.
SEc. 3443. Nothing herein contained is intended to affect the rights
of a plaintifi' to sue in the same manner as though the provisions of
this chapter had not been enacted.
SEc. 3444. In actions commenced in accordance with the provisions of this chapter, it is sufficient to allege the contract to have been
made with the boat itsel£. 1
RAFTS.

Rafts: Uability
of.
R. § 3698,
Lien.
R. § 3699,

Action against
raft.
R. § 3700,

Appea.rance:
what deemed,
R. § 4130.

SEc. 3445. Any· raft found in the '\Vaters of this state, shall be
liable for all debts contracted by the owner, agent, clerk, or pilot
thereof, on account of work done or services rendered for such raft.
SEc. 3446. Claims growing out of either of the above causes shall
be liens upon the raft, its tackle, and appendages, for the term of
twenty days from the time the right of action therefor accrued.
SEc. 3447. The action may be brought directly against the raft,
and the same rules shall govern, and the same process shall be had in
such action, as are in this chapter prescribed for actions against owners
of boats.
SEC. 3448. The execution by or for the owner of such boat or raft,
of a bond, whereby possession of the same is obtained or retained by
him, shall be an appearance of such owner as a defendant to the
action.

i A bond executed under this provision of the
statute, and returned by the sheriff as the bond
taken by him for the release of a boat seized by
him, is valid, and should be enforced thou,(!'h no
formal entry of approval appears thereon. White
v. Tisdale, 12 Iowa, 75.
k Under this section, an order for an execution
against the principal and sureties on a bond executed in accordance with the provisions of section 3438, may be made, though no formal entry
of the discharge of the boat has been made.
White v. Tisdale, 12 Iowa, 75.

1 In an action against a barge for labor and
material furnished, it is sufficient to allege in the
petition that the work was done and the materials furnished at the instance and request of the
barge for the repair of bhe same. TVest & Co.
v. Barge Lady Franklin, 2 Iowa, 522.
The petition should aver that the vessel was
navigating the waters of the state at the time
of the liability incurred. Steamboat Kentucky
v. BI'Ooks et al., 1 G. Greene, 398.
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CHAPTER 13.
OF HABEAS CORPUS •
.SECTION 3449. The petition for the writ of habeas corpus must be Petition sworn
to: statements
sworn to, and must state:
·
.
of.
1. That the person in whose behalf it is sought is restrained of n. § 3801.
his liberty, and the person by whom, and the place where he is so restrained, mentioning the names of the parties, if known, and if unknown, describing them with as much particularity as practicable;
2. The cause or pretense of such restraint, according to the best
information of the applicant; and if it be by virtue of any legal process, a copy thereof must be annexed, or a satisfactory reason given
for its absence;
3. It must state that the restraint is illegal, and wherein;
4. That the legality of the imprisonment has not already been adjudged upon a prior proceeding of the same character, to the best
knowledge and belie£ of the applicant;
5. It must also state whether application for the writ has been
before made to, and refu::;ed by, any court or judge, and if such application has been made, a copy of the petition in that case, with the
reasons for the refusal thereto appended, must be produced, or satisfactory reasons given for the failure to do so.m
SEc. 3450. The petition must be sworn to by the person confined, Same.
or by some one in his behalf, and presented to some court or officer R. § 3802.
authorized to allow the writ.
SEc. 3451. The writ of habeas corpus may be allowed by the su- Writ: by whom
preme, district, or circuit court, or by any judge of either of those allowed.
R, § 3803.
courts, and may be served in any part of the state.n
SEc. 3452. Application for the writ must be made to the court or Application:
whom made.
judge most convenient in point of distance to the applicant, and the to
R. § 3805.
more remote court or judge, if applied to for the writ, may refuse the
same unless a sufficient reason be stated in the petition for not making
the application to the more convenient court, or a judge thereof.

of

m The judgment and proceedings
a compe·
tent court cannot be rev1sed in another court on
habeas corpus. Platt v. llal'l·ison, 6 Iowa, 79;
Zelle v. l'r/cllenry, 2 N. W. Reporter, 322.
After a conviction of a criminal ofl'ense, by a
court having jurisdicti.on, though the convichon
be irregular or erroneous, the party convicted is
not ent1tled to the writ of habeas corpus. Id.
A person who is held in custody under an order
issued by a court of the United States, in the
regular course of procedure, i~ not entitled to be
released on habeas corpus by a state court. A
state court has no right to thus interfere with
the proceedings and process of the United States
courts. Ex parte llolman, 28 Id., 88.
Every court is the sole judge of matters of
contempt of its orders or authority; and when a
court, having jurisdiction of a cause, is proceed·
ing w arrest a party for contempt, no other
court can int.Prmeddle with, or stay the proceeding-, or on habeas corpus release the party who
1s thus being proceeded against.
I d. See also,
Robb t•. McDonald, 29 Id., 330.
In the exercise of the jurisdiction confided.

respectively to the state and federal courts, neither has any right to interfere with, or control
the proceedin~;s of the other. I d.
Where the mcumbent of an office holds it by
color of right, though he is not an officer de jure,
his right cannot be inquired into on habeas cor·
pus. It can be determined only in a direct pro·
ceeding instituted for that purpose. Ex parte
Strahl, 16 Id., ~9.
But if a mere usurper should, without color of
right, attemvt to imprison a person, the legality
of the restmmt might be inquired into on ha·
beas corpus. ld.
The state courts have concurrent jurisdiction
with the federal courts W inquire into the validity of an enlistment into the army of the United
Stated, upon a writ of habeas corpus. E.r parte
Anderson before DILLON, J. at Chambers, 16
ld., 595.
n Prior to the code of 1873, an appeal w the
supreme court did not lie from an order or decision of one of the judges of that court, in a
habeas corpus pr,>ceeding. In re Curley, 34
Iowa. 154.
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SEc. 3453. If, from the showing of the petitioner. the plaintiff
would not be entitled to any relief, the court or judge may refuse to
allow the writ.
SEc. 3454. I£ the writ is disallowed, the court or judge shall cause
the reasons of said disallowance to be appended to the petition and
returned to the person applying for the writ.
WRIT ALLOWED.

Form of writ.

R. § 3807.

SEc. 3455. But if the petition show a sufficient ground for relief,
and is in accordance with the foregoing requirements, the writ shall
be allowed, and may be substantially as follows:
low A,
To the sheriff of, &c., (or to A. . . . . . . . B ........ , as the case may
be).
You are hereby commanded to have the body of C ...... D ...... ,
by you unlawfully detained, as is alleged, before the court {or before
me, or before E . . . . . . . . F ........ , judge, &c., as the case may be)
at ........ , on ........ ,) or immediately after being served with
this writ], to be dealt with according to law, and have you then and
there this writ, with a return thereon of your doings in the premises.
SEc. 3456. When the writ is allowed by a court it is to be issued
by the clerk, but when allowed by a judge he must issue the writ
himself, subcribing his name thereto without any seal.
SEc. 3457. Any judge, whether acting individually or as a member
of the court, who wrongfully and willfully refuses such allowance of
the writ when properly applied for, shall forfeit to the party aggrieved
the sum of one thousand dollars.
SEc. 3458. 'Whenever any court or judge authorized to grant this
writ, has evidence, from a judicial proceeding before them, that any
person within the jurisdiction of such court or officer is illegally imprisoned or restrained of his liberty, such court or judge shall issue or
cause to be issued, the writ as aforesaid, though no application be
made therefor.
SEc. 3459. The court or officer allowing the writ, must cause the
district attorney of the proper county to be informed of the issuing
of the writ, and of the time and place, where and when it is made
returnable.
THE STATE OF

By court: Is·
sued by clerk.
R. § 3808.
Penalty for
refusing.
R. § 3810.

Judge to issue
on his own
motion.
R. § 3811.

District attorney notified.
R. § 3328.

SERVICE.
By whom.
R. § 3812.

How.
R. § 3313.

When defendant not found.
R. §33U.

3460. The writ may be served by the sheriff, or by any other person appointed for that purpose, in writing, by the court or judge by
whom it is issued or allowed. I£ served by any other than the she1iff,
he possesses the same power, and is liable to the same penalty for a
non-performance of his duty, as though he were the sheriff.
SEc. 3461. The proper mode of service is by leaving the original
writ with the defendant, and preserving a copy thereof on which to
make the return of service.
SEc. 3462. I£ the defendant cannot be found, or i£ he have not the
plaintiff in custody, the service may be made upon any person having
the plaintiff in his custody, in the same manner and with the same
effect as though he had been made defendant therein.

CiiAP.
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SEc. 3463. I£ the defendant conceal him~el£, or refuse admittance
to the person attempting to serve the writ, or if he attempt wrongfully to carry the plaintiff out of the county or the state, after the
service of the writ as aforesaid, the sheriff, or the person who is
attempting to serve, or who has served the writ as above contemplated,
is authorized to arrest the defendant, and bring him, together with
the plaintiff, forthwith before the officer or court before whom the
writ is made returnable.
SEc. 3464. In order to make such arrest, the sheriff or other person
having the writ, possesses the same power as is given to a sheriff for
the arrest of a person charged with a felony.
SEc. 3465. If the plaintiff can be found, and if no one appear to
have the charge or custody of him, the person having the writ may
take him into custody, and make return accordingly. And to get
possession of the plaintiff's person in such cases, he possesses the
same power as is given by the last section for the arrest of the defend-

anl

Power of officer

when defendant
is concealed.
R. i 3815.

Arrest.
R. § 3816.
Same.
R. § 3817,

,

SEc. 3466.

The writ of habeas corpus must not be disobeyed for
any defects of form or misdescription of the plaintiff or defendant
provided enough is stated to show the meaning and intent of th~
writ.
SEc. 3467. I£ the defendant attempt to elude the service of the
writ of habeas corpus, or to avoid the effect thereof by transferring
the plaintiff to another, or by concealing him, he shall, on conviction,
be imprisoned in the penitentiary or county jail not more than one
year, and fined not exceeding one thousand dollars. And any person
knowingly aiding or abetting in any such act, shall be subject to the
like punishment.
SEc. 3468. An officer refu,;ing to deliver a copy of any legal process
by which he detains the plaintiff in custody, to any person who
demands such copy, and tenders the fees therefor, shall forfeit two
hundred dollars to 'the person so detained.

Want of form.
R. § 3822.

Penalty for
eluding writ.
R. § 3841,

Refus&l to give
r.opy of process
R. § 3842,

PRECEPT.

SEc. 3469. The court or judge to whom the application for the When to Issue.
writ is made, if satisfied that the plaintiff would sufi'er any irreparable R. § 3818.
injury before he could be relieved by the proceedings as above authorized, may issue a precept to the sheriff, or any other person selected
instead, commanding him to bring the plaintiff forthwith before such
court or judge.
SEc. 3470. When the ev1dence aforesaid is farther sufficient to Evidence.
justify the arrest of the defendant for a criminal offense committed in R. § 3819.
connection with the illegal detention of the plaintiff, the precept must
also contain an order for the arrest of the defendant.
SEc. 3471. 'rhe officer or person to whom the precept is directed, How served.
must execute the same by bringing the defendant, and also the plain- R. § 3820.
tiff if required, before the court or judge issuing it, and thereupon the
defendant must make return to the wnt of habeas corpus in the same
manner as if the ordinary course had been pursued.
SE<:J. 3472.. The defendant may also be examined and committed, Examination.
n. § 3821.
or bailed, or discharged, according to the nature of the case.
53
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PLEADINGS-TRIAL-JUDGMENT.
Presumption.
R. § 3823.

Appearance.
R. § § 3824, 4182.

Body of plaintilf.
R. § 3825.
Penalty for
willful failure.
R. § 3826.

Attachment:
bow served.
R. § 3827.

Answer.
R. § 3829.

Same.
:&. § 3830.

Same.
R. § 3831.

Demur or ret: IT.
R. § 3832.
R epllcatlon :
statemeiJ.t of.
R. § 3833.

Grand jury.
R. § 3834.

Discharge,
R. § 3835.

Irregularity of
commitment.
R § 3836.

Ball increased
or diminished.
R. §3837.

SEc. 3473. Any person served with the writ is to be presumed to
be the person to whom it is directed, although it may be directed to
him by a wrong name or description or to another person.
SEc. 3474. Service being made in any of the modes hereinbefore
provided, the defendant must appear at the proper time and answer
the said petition, but no verification shall be required to the answer.
SEc. 34 75. He must also bring up the body of the plaintiff, or
show good cauc;e for not doing so.
SEc. 3476. A willful failure to comply with the above requisitions,
renders the defendant liable to be attached for contempt, and to be
imprisoned till a compliance is obtained, and also subjects him to
the forfeiture of one thousand dollars to the party thereby aggrieved.
SEc. 3477. Such attachment may be served by the sheriff, or any
other person thereto authorized by the judge, who shall also be empowered to bring up the body of the plaintiff forthwith, and has, for this
purpose, the same powers as are above conferred in similar cuses.
SEc. 3478. The defendant in his answer must state plainly and
unequivocally whether he then has, or at any time has had, the plaintiff under his control and restraint, and if so, the cause thereof.
SEc. 3479. If he has transferred him to another person, he must
state that fact, and to whom, and the time thereof, as well as the
reason or authority therefor.
SEc. 3480. If he holds him by virtue of a legal process or written
authority, a copy thereof must be annexed.
SEc. 3481. The plaintiff may demur or reply to the defendant's
answer, but no verification shall be required to the reply, and all issues
joined therein shall be tried by the judge or court.
SEc. 3482. Such replication may deny the ·sufficiency of the testimony to justify the action of~the committing magistrate, on the trial
of which issue all written testimony before such magistrate may be
given in evidence before the court or judge in connection with any
other testimony which may then be produced.n
SEc. 3483. But it is not permissable to question the correctness o£
the action of the grand jury in finding a bill of indictment, or of the
trial jury in trial of a cause, nor of a court or judge when acting within
their legitimate province and in a lawful manner.
SEc. 3484. If no sufficient legal cause of detention is shown the
plaintiff must be discharged.
SEc. 3485. Although the commitment o£ the plaintiff may have
been irregular, still, if the court or judge is satisfied from the evidence
before them, that he ought to be held to bail, or committed, either for
the offense charged, or any other, the order may be made accordingly.
SEc. 3486. 'l'he plaintiff may also, in any case, be committed, let
to bail, or his bail be mitigated or increased, as justice may require.

n The waiver of a preliminary examination
before a committing magistrate will not deprive
the defendant of the right, in a habeas colpu.~
proceeding, to introduce testimony for the purpose of showing that he is detained upon insuffieient evidence to sustain the charge. Howell v.
Patterson, 49 Iowa, 514.
The warrant of commitment issuing to the

sheriff of the county in which the examination
is held, will authorize his detention and custody
by the sheriff.
Where the police court, having jurisdiction of
the subject matter and of the person charged,
erroneous rulings by such court cannot be corrected on habeas COI')JUS. Zelle v. McHent·y et
al., 51 Iowa, 572.
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SEc. 3487. Until the sufficiency of the cause of restraint is determined, the defendant may retain the plaintiff in his custody, and may
use all necessary and proper means for that purpose.
SEc. 3488. The plaintiff, in writing, or his attorney, may waive his
right to be present at the tri~l, i~ w~ich case the proceed~ngs may be
had in his absence. The wnt will m such cases be modified accordingly.
SEc. 3489. Disobedience to any order of discharge subjects the defendant to attachment for contempt, and also to the forfeiture of one
thousand dollars to the party aggrieved, besides all damages sustained
by him in consequence of such disobedience.
SEc. 3490. When the proceedings are before a judge, except when
the writ is refused, all the papers in the case, including his final ord~r,
shall be filed with the clerk of the district court of the county wherem
the final proceedings were had, and a brief memorandum thereof shall
be entered by the clerk upon his judgment docket.

Defendant retained incustody.
R. § 3838.
Right to be
present waived.
R. § 3839.

Penalty for dis·
obeying any
order~

R.\i 3840.
Papersftled
with clerk.
R.li 3843.

CHAPTER 14.
OF CONTEliPTS.
SECTION 3491. The following acts or omissions are deemed to be
contempts, and are punishable as such by any of the courts of this
state, or by any judicial officer acting in the discharge of an official
duty, as hereinafter provided:
1. Contemptuous or insolent behavior towards such court while engaged in the discharge of a judicial duty which may tend to impair the
respect due to its authority;
2. Any willful disturbance calculated to interrupt the due course of
its official proceedings;
3. Illegal resistance to any order or process made or issued by it;
4. Disobedience to any subpoona issued by it and duly served, or
refusin()' to be sworn, or to answer as a witness;
5. Unlawfully detaining a witness or party to an action or proceeding pending before such court, while going to or remaining at the
place where the action or proceeding is thus pending;
6. Any other act or omission specially declared a contempt by law. 0

What are,
R.§ 2688.

upon the conduct of a judge, in respect to
causes pending in his court, and which were
disposed of before the publication, or the publication of the evidence and the arguments of
counsel in a case undisposed of, in which there
was no rule of court against such publication,
however unjust and libelous the publication may
be, do not amount to contemptuous or insolent
behavior towards the court under this chapter;
nor are they so calculated to impede, embarrass,
or obstruct the court in the administration of
the law, as to justify the summary punishment
of the offender under the statute. I d.; also,
]d.
The State t•. Anderson, 40 Id., 207.
The publication of articles in a newspaper
A refusal to obey a subpcena issued in a mat-

• To constitute a contempt under the first
su'hdivision of this section, the act or conduct
complained of must have taken place in the
actual or constructive presence of the court;
and the contemptuous or insolent behavior must
be towards the court-the court must be engaged
in the discharge of an official duty-and the
behavior must tend to impair the respect due to
its authority. Dunham v. The State, 6 Iowa,
245.
The contemptuous and insolent conduct need
not be in the court room and under the very eye
of the court, in order to amount to a contempt.
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How punished.
R. § 2690.

Aame.

R. § 2691.
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R. § 269~.
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R. § 2693.
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SEc. 3492. In addition to the above, any court of record may punish the following acts or omissions as contempts:
1. Failure to testify before a grand jury, when lawfully required
·
to do so;
3. Assuming to be an officer, attorney, or counselor of the court,
and acting as such without authority;
3. Misbehavior as a juror, by improperly conversing with a party,
or with any other person in relation to the merits of an action in
which he is acting or is to act as a juror, or receiving a communication from any person in respect to it without immediately disclosing
the same to the court;
4. Disobedience by an inferior tribunal, magistrate, or officer, to
any lawful judgment, order, or process of a superior court, or proceeding in any matter contrary to law, after it has been removed from such
tribunal, magistrate, or officer.
SEC. 3493. The punishment for contempts may be by fine or imprisonment, or both, but where not otherwise specially provided,
courts of record are limited to a fine of fifty dollars, and an imprisonment not exceeding one day and all other courts are limited to a fine
of ten dollars.
SEc. 3494. But if the contempt consists in an omission to perfornl.
an act which is yet in the power of the person to perform, he may be
imprisoned until he performs it. In that case the act to be performed
must be specified in the warrant of the commitment.
SEc. 3495. Unless the contempt is committed in the immediate
view and presence of the court, or comes officially to its kno'wledge,
an affidavit showing the nature of the transaction is necessary as a
basis for further action in the premises.q
SEc. 3496. Before punishing for contempt, unless the offender is
already in the presence of the court, he must be served personally with
a rule to show cause against the punishment, and a reasonable time
given him therefor; or he may be brought before the court forthwith,
or on a given day, by warrant, if necessary. In either case he may, at
his option, make a written explanation of his conduct under oath,
which must be filed and preserved.'
SEc. 3497. Where the action of the court is founded upon evidence given by others, such evidence must be in writing, and be filed
and preserved, and if the court act upon their own knowledge in the
premises, a statement of the facts upon which the order is founded

ter within hiS authority, or his refusal to answer
when brought before the justice, is a contempt
for which the person refm,ing may be committed
by the justice. Robb v. McDonald, 29 Id., 330.
Nor does it furnish a sufficient excuse for the
witness in refusing to answer, or any ground
for releasing him from such commitment on
habeas corpus, that the affidavit which be was
~ubpamaed to give, would not be admissible in
the proceeding in which it was intended to be
used. Id.
.
q It was held that the district court (and the
same reasoning applies to the circuit court) bas
no authority to order a party to deliver to the
sheriff the key of a safe, which, with the contents the party claims as his own property, and
upon his refusing to obey the order, to punish

him as for a contempt. The State v. Start, 7
Iowa, 501.
• A witness who iR in contempt for refusing to
answer questions propounded to him by the
grand jury, is entitled, as of course, to a reasonable time before punishment in which to prepare and file an explanation of his conduct. The
State 1·. Duffy, 15 Id., 425.
A witness who is in contempt may be arrested
upon a warrant directing the arrest in vacation,
but the court may also order his discharge by
the officers interested with the writ, upon bail
fixed by the court. These proceedings, however, are authorized only in cases of actual contempt, and when necessary to the proper administration of justice. The State v. Archer, 48 lJ.,
310.
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must be entered on the records of the court, or be filed and preserved
when the court keeps no record.•
SEc. 3498. When the offender is committed, the warrant must
state the particular facts and circumstances on which the court acted
in the premises, and whether the same was in the knowledge of the
court, or was proved by witnesses.
.
S~<:c. 3499. No appeal lies from an order to punish for a contempt,
but the proceedings may, in proper cases, be taken to a higher court
for revision by certiorari.t
• In proceedings to punish for contempt the
directions as to the evidence and judgment of
facts contained in this section must be complied
with. Skiff v. State, 2 Id., 550; The State v.
Utle't. 13 !d., 59!l.
Proceedings to punish for contempt are in
their nature crimJLtal, and are not entitled of
the case wherein the contempt occurs. First
Conrl· Ch. "· Jfuscatine, ld., 69.
A party in contempt for failure to comply with
a rule awarded against him, may be refused
!eave to plead until he has purged himself of
the contempt. Saylor v. Jfoc_kbie, 9 Id., 209.
A writ of attachment agamst an officer for
contempt should run against him in his individual name. The State ex rel. etc. v. Smith etc., 9
Jd.,3M.
It is error without prejudice to permit oral evidence to be given in a hearing for contempt,
when the action of the court is sufficiently supported by affidavit. The State v. ,,!eyers, 44
ld., 580.
Ordinarily the presumptions are in favor of
the regularity of the proceedings of courts of
record, and that there was sufficient evidence to
i ustify their i udgment; but in cases of con tempts
the statute has provided otherwise, and the evidence or facts must be entered of record, or
filed and preserved. Skiff v. 'l'he State, 2 I d.,
550.
When the court acts upon its own knowledge
in the premises, a statement of the facts upon
which the order punishing for contempt was
based, must appear of record; and when the
court acts upon evidence given by others, the
record must show the evidence upon which the
court aP.ted. The State tl. Utley, 13 Id., 593;
The State v Dou.qkerty, 32 I d., 261; The State
v. Fulsom, 34 Jd., .58:3; The State v. White, ld.,
583; Sld.ff v. The State, 2 Id., 550.
A record entry that "H. J. S. fined for contempt of court, fifty dollars; for a second contempt, fined one hundred dollars, and ordPred
to be committed to jail for three days. M.i.,timus issue'! to sherilt' of Polk county to confine
H. J. S. in the jail of said county for three
days,'' is too barren of every legal requisite to
justify either the fine or the imprisonment of a
citizen in this country. Slci.ff v. The State, 2
ld., 550.
A judgment that the defendant pay a fine and
stand committed until it is Slttisfied, for a contempt of court, should specify the extent of the
imprisonment, which cannot exceed one day liar

Warrant: state
ment of
R. § 2695.
a

Certiorari.

R. § 2696.

every three and one-third dollars. The State v.
.Meyers, 44 Id., 580.
ln the absence of the statute each court of
record is the sole and final judge in matters of
contempt. The First Con,q. Ch. of B. v. The
City of jfuscatine, 2 Iowa, 69; Exparte Holman, 28 ld., 88.
A contempt may be punished irrespective of
the reguhtrity of the original proceedings. ld.
A proceedmg against a corporation is necessarily personal, while the corporation cannot be
imprisoned those acting in its aid in the violation of an injunction, may. ld.
'l'he powt>r to punish for contempt is a necessary one, but should be carefully exercised.
Skiff v. The State, 2 I d., 69.
The writ of habeas COI'JIUS will not lie by one
court, or a judge thereof, to examine or review
the pr0ceedings of another in cases of commitment for contempt. excepting cases so grossly
defective as to render them void. Rob v. McDonald, 29 Id., 330; Ex parte Ilolman, 28 Id.,
88.
The district court possesses no power to order
a party to tleliver to a sheriff the key of a safe,
which, with the contents, the party claims us
his own property; and upon his refusal to obey
such order, to fine him. summarily, as for a
contempt. The State v. Start, 7 I d., 501.
The publication, by an attorney of an article in
a new> paper, erilicising the ruling of the court
in a cause tried and determined prior to such
publication, does not constitute contemptuous or
violent l>ehavior toward the court, punislmble
as a contempt. 'l'he State v . .Andei'SO/h 40 Id.
207.
The publication of an article in a newspaper
by one not an attorney, reflecting on the conduct of a judge in respect to a cause pending
in his court, which had been disposed of prior
to the publication, howewer unjust and libelous
the publication might be, was not punishable as
a contempt. Dunham v. The State, 6 Id., 24.J.
t In the absence of a statute allowing it, no
appeal lies from an order of a court punishing
or refusing to punish for a contempt; each court
of record is the sole and final judge in matters
of contempt. The First Gong. Ch. of Bloomington v. Cit!! of Muscatine, 2 Iowa, 69; Dunham v. The State, 6 I d., 245.
The statute, while it does not allow an appeal,
does provide for a review of proceedings for eontempt by certiorari. ld. See, also, llenry v.
Ellis, 49 I d., 205, 206.
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SEc. 3500. The punishment £or a contempt constitutes no bar to
an indictment; but i£ the offender is indicted and convicted £or the
same offense, the court in passing sentence must take into consideration the punishment before inflicted.
SEc. 3501. Any officer authorized to punish £or contempt, is a
court within the meaning o£ this chapter.u

CHAPTER 15.
OF CHANGING NAMES.
Courts may.
R. § 3844.
Petition.
R. § 3845.

Order.
R. § 3846.

Publication.
R. § 3847.

Proof filed.
R. § 3848.

SECTION 3502. The district or circuit court has power to change
the names o£ persons in the following manner.v
SEc. 3503. The applicant £or such change must filP his petition
verified by his oath, stating that he is a resident o£ the county, and
has £or one year then last past, been an actual resident o£ the state.
It must also give a description o£ his person, stating his age, height,
the color o£ his hair and eyes, the place o£ his birth, and who were his
parents.
SEc. 3504. An order o£ the court shall thereupon be made and entered o£ record, giving a description o£ the applicant as set forth in
the petition, the new name given, the time at which the change shall
take effect, which shall not be less than thirty days thereafter, and
directing in what newspaper o£ general circulation in the county, notice o£ such change shall be published.
SEc. 3505. Previous to the time thus prescribed £or the taking effect o£ such change, the applicant shall cause notice thereof to be published £or £our successive weeks in the newspaper directed by the
court.
SEc. 3506. The ordinary proof o£ such publication being filed in
the office o£ the clerk o£ the court, shall be by him filed £or preservation, and on the day fixed by the court as aforesaid the change shall
be complete.

• The judge from whose court an order has
been i~sued respecting the disposition or posses·
sion of property, may in vacation, punish by
fine and Imprisonment any one guilty of hinder·
ing or obstructing the execution of such order.
1'he State v. Myirs, 44 Id., 580.

v A change in name of a partnership does not
have the efl'ect to revoke or annul an agency
conferred upon it, when the firm under the new
name is composed of the same persons as that
under the old one. Billingsly v. Dawson, 27
Iowa, 210.
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TITLE XXI.
OF JUSTICES OF THE PEACE AND THEIR COURTS.

CHAPTER 1.
OF JUSTICES

OF

THE PEACE AND THEIR COURTS.

SECTION 3507. The jurisdiction of justices of the peace, when not
specially restricted is co-extensive with their respective countiPs; but
does not embrace suits for the recovery of money against actual residents of any other county, except as provided in section three thousand five hundred and thirteen of this chapter.a .
SEc. 3508. Within the prescribed limit, it extends to all civil cases
except cases by equitable proceedings, where the amount in controversv does not exceed one hundred dollars; and, by consent of parties,
it may be extended to any amount not exceeding three hundred dollars.b
WHERE SUITS MAY BE BROUGHT.
•

•

•

•

Junsdlctlon:
local.
R. § 384.0.

As to amount.
R. § 3850.

Where parties

SEc. 3509. Smts may m all cases be brought m the township reside. 1
where the plaintiff or defendant, or one of several defendants, resides. ~i.~~~~~ i2 G. A.
• Where in an action before a justice of the
peace against a resident of another county, the
defendant appeared, it was held that such appearance did not confer jurisdiction, and that
even after such appearance a motion to dismiss
for want of jurisdiction should be sustained.
Boyer v. Moore, 42 Iowa, 544; Post v. Brownell d!- Co., 37 I d., 497.
A justice of the peace has jurisdiction to render JUdgment upon an award of arbitrators returned to him for that purpose, pursuant to the
agreement of submission, when the amount of
the award does not exceed the justice's jurisdiction in cases of consent. Whitis v. Culver, 25
Id., 30; Van llorn v. Bellar, 20 Id., 235.
Section 2589 code, providing that if ~nit be
brou~:ht in the wrong county the defendant may
have a change of venue to the proper county is
not applicable to actions before justices of the
peace. Post v. Brownell d!- Co., 36 Id., 497.
A justice of the peace cannot acquire jurisdiction in ~ action for the recovery of money
ag-ainst a resident of another county, even
though the defendant may have been served
with notice in the township where the adion is
commenced Hamilton v. Millhouse, 46 ld., 74.
Nor can a justice acquire jurisdiction in such

case, even though the action be aided by attachment. Gates v. JVa_qner, 46 Id., 355.
b In an action before a justice of the peace, the
amount claimed is the criterion of jurisdiction,
and not the amount that may appear to be due
on the instrument upon which the suit is based;
hence a justice has jurisdiction of an action on
a penal bond for three hundred dollars, when
the plaintiff only claims to recover one hundred
dollars. Stone v. Murphy, 2 Iowa, 35.
Where the jurisdiction of a justice of the
peace is by consent of parties extended to a case
mvolving more than one hundred dollars it will,
in the absence of a showing to the contrary, be
:presumed that such consent was given before the
mstitution of the suit and the issuing of an attachmPnt therein. The rule that courts and officel'!l are presumed to act rightly, extends to
inferior courts. llonda v. Ruggles et al., 36 I d.,
42.
In such case, the consent of a garnishee under
the attachment issued, is not necessary in order
to bind him. I d.
A justice of the peace has no equitable jurisdiction, and therefpre, an equitable defense cannot be pleaded in an action before a justice. David v. Il.'Jan et al., 47 I d., 642, 646.
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SEc. 3510. They niay also be brought in any other township of the
same county, if actual service on one or more of the defendants is
made in such township.
SEc. 3511. .Actions to recover personal property, and suits commenced by attachment, may be commenced in any county and township wherein any portion of the property is found, and justices shall
have jurisdiction therein within the county."
SEc. 3512. I£ none of the defendants· reside in the state, suit may
be commenced in any county and township wherein either of the defendants may be found.
SEc. 3513. On written contracts, stipulating for payment at a particular place, suit may be brought in the township where the payment
was agreed to be made. d
SEc. 3514. I£ there is no justice in the proper township qualified or
able to try the suit, it may be commenced in any adjoining township
in the same county.
JUSTICE'S DOCKET.

Docket ar.d
contents.
R § 3857.

SEc. 3515. Every justice of the peace shall keep a docket in which
shall be entered, in continuous order, with the proper date to each act
done:
1. The title to each cause;
2. .A brief statement of the nature and amount of the plaintiff's demand, and defendant's counter claim, if any, giving date to each where
dates exist;
3. The issuing of the process, and the return thereof;
4. The appearance of the respective parties;
5. Every adjournment, stating at whose instance and for what
time;
6. The trial, and whether by the justice or by a jury;
7. The verdict and judgment;
8. The execution, to whom delivered, the renewals, if any, and the
amount of debt, damages, and costs indorsed thereon;
9. The taking and allowance of an appeal, if any;
10. The giving a transcript for filing in the clerk's office, or for
counter claim, if one is given;
11. .A note of all motions made, and whether refused or granted/

• The jurisdiction of a justice of the peace, in
attachment and replevin cases, is not limited to
the township in which the justice resides, or in
which the property sought to be attached may
be found, but is coextensive with the county.
Knowles v. Pickett. 46 Iowa, 503; LeL•ersee v.
Reynolds, 15 Id., 310; Biddle v. Alexander et
al., 14 Id., 410.
The statute makes no provision for a change
of venue to the proper township where an action
before a justice of the peace has been commenced
in the wrong township, and the want of jurisdiction, in such case, may be pleaded in abatement. !ffeunch v. Breitenbach, 41 Id., 527.
\Vhere in an action of replevin commenced
before a justice of the peace, the property is removed to another county before service of the
writ, this does not take away the jurisdiction of
the justice before whom the action was brought.
Craft v. Franks, 34 Id., 504.

The language of section 3511 of the code is
construed to relate to the location of the property at the time the actior: is commenced, and
not to that where the property is found when
seized under the writ. I d.
dIn an action upon a promissory note by its
terms made payable in a particular township
named therein, a justice of the peace of such
township has jurisdiction of the maker who resides and is served with notice in another countv.
Klingel v. Palmer et al., 42 Iowa, 166.
•
r The third sub-division of this section is directory to the justice, and if he f<tils to obey its
directions, the proper remedy is ag~inst him by
compelling him, under proper proceedings, to
make the entry, but is not ground forwritof &ror. Houston v. Walcott rt· Co., 1 Iowa, 86, 90.
After an appeal has been allowed from the
judgment of a justice of the peace, the justice
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SEc. 3516. The parties to the action may be the same as in the circuit court, alid all the proceedings prescribed for that court, so far as
the same are applicable and not herein changed, shall be pursued in
justices' courts. The powers o£ the court are only as herein enumerated.g
SEc. 3517. Actions in justices' courts are commenced by voluntary
appearance or by notice.
SEc. 3518. When by notice, no petition need be filed, except where
the petition must be sworn to, but the notice must state the cause o£
action in general terms, sufficient to apprise the defendant o£ the nature of the claim against him.h
SEc. 3519. It must be addressed to the defendant by name, but i£
his name is unknown, a description o£ him will be sufficient. It must
has no jurisdiction or authority to make entries
on his docket in the case appealed. Kimpson v.
Hunt, 4 Id., 340.
Where a transcript of a justice of the peace,
after reciting the verdict of the jury, contmued:
"Andjugdment was entered by me thereon ac·
cordingly, ''it was held, that this entry, though
informal, was a judgment or final adjudication
within the meaning of the statute. Moore t'·
Manser, 9 Id., 47. See also, Stowers v. Milledge, 1 Id., 150.
In determining a question of fact by the records of a justice of the peace, the whole record
must be considered together, I d.
Sub-division eleven of this section does not
require a justice of the peace to enter on his
docket motions made to exclude or reject evidence ofl'ered on the trial. Miller v. O'Neal,
Id., 446.
The failure of a justice of the peace to note in
his docket the return of process issued, or service of notice on the defendant, does not affect
his jurisdiction or the validity of the judgment
rendered by him in the case. Brid,qes v. Ar·
nold, 37 Id., 221.
g Where a cause of action in a justice's court
consists of a book account embracing several
items, the defendant is entitled to a bill of particulars, or to have the several items entered upon
demanding the same. McKinney et al. v. Hop·
kins, 20 Iowa, 495.
An application for a change of venue from a
justice of the peace, made after the commencement of the trial, was too late, and properly
overruled. ld.
Where the ori!Pnal notice with the return of
service thereon, 1s lost or destroyed, parol evidence is admissible to prove the facta of service
and return thereof. Bridges v. Arnold, 37 Id.,
221.
The appearance of a party by attorney or
agent in the justice's court will have the same
effect to waive the sufficiency of service of no·
tice as in the circuit court. Church v. Crossman,
49 ld., 444.

Practice.
R. § 3858.

Same.
R. § 3859.
Petition not
necessary.
R. § 3860.

N otlce to whom.

R. § 3861.

hThe action in a justice's court may be com·
menced simply by the service of a notice upon
the defendant, except' where a writ of replevin
or other writ is asked for, in which case a petition duly verified must be filed. In an action of
detinue, the filing of a petition forms no necessary part of the commencement of the action,
and need be done only upon the day of trial.
Du,ffy v. Drcle, 42 Iowa, .215.
In an action before a Justice of the peace the
notice need not contain a technical setting forth
of the cause of action. It is sufficient if the
cau•e of action be stated in terms sufficient to
apprise the defendant of the nature of thtl claim
against him. Fauble v. Stewart, 15 Id., 379;
Blalce t•. Graves, 18 I d., 313; Dillery v .. Nusum,
17 Td., 238; Greff v. Blake, 16 Id., 223.
Where a notice issued by a justice of the
peace is defective, beirg servetl it gives the justice jurisdiction to determine the sufficiency of
the notice and service, and although he may decide erroneously in holdin~ both or either to be
sufficient, it does not affect his jurisdiction or
the validity of the subsequent proceedings in
the case. Such a case is not one of no notice;
upon the sufficiency he had the power to pass.
Dougherty v . .Mcllfanus, 36 Td., 657; See also
Shea v. Quinton. 30 ld., 58; Shawhan v. Loffer,
24 Id., 217; Ballenger v. Tarbell, 16 Id., 491.
Where in a suit before a justice of the peace
the original notice stated that the plaii.Ltiff
claimed of the defendant a certain sum of money, as due her for the labor of her son, A., and
that the amount claimed was justly due her as
the balance of accounts for said labor of her son;
it was held, that the plaintiff's cause of action
was sufficiently stated; and that there was no
error in permitting the plaintiff, in the absence
of a bill of particulars, to give evidence under
it, to show an indebtedness to her for the labor
of her son, A. Cain v. Devitt, 8 Id., 116.
Where in the notice in the justice's court the
notice stated that the plaintiff claimed of the
defendant on a promissory note, although the
latter was merely a guarantor of the note, it was
held to be sufficient. Francis v. Bentley, 50
Id., 59.
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be subscribed by the plaintiff, or the justice before whom it is returnable.
SEc. 3520. It must state the amount £or which the plaintiff will
take judgment, i£ the defendant £ail to appear and answer at the time
and place therein fixed. 1
SEc. 3521. The time thus fixed in the notice must not be more
than fifteen days £rom the date, and the notice must be served not less
than five days previous to the trial.
SEc. 3522. The service and return thereto must be made in the
same manner as in the circuit court, except that no service shall be
made by publication other than is herein provided, nor shall any
return made by another than the sheriff or a constable o£ the county
be valid unless sworn to)
SEc. 3523. The defendant may at any time pay to the officer having the process. or to the justice o£ the peace, the amount o£ the claim,
together with the costs which have been accrued, and thereupon the
proceedings shall cease.
APPEARANCE OF PARTIES.

Agents authorIty.

R. § 3866.

One hour given.
R. § 3867.

Postponement.
R. § 3868.
Adjonrnment.
R. §

~869,

Sa.mp.

R. § 3870.

SEc. 3524. An agent appearing £or another may be required by the
justice to show his authority, i£ written, or prove it by his own oath
or otherwise, i£ verbal.k
SEc. 3525. The parties in all cases are entitled to one hour in
which to appear after the time fixed £or appearance, and neither party
is bound to wait longer £or the other.
SEc. 3526. Upon the return day, i£ the justice be actually engaged
in other official business, he may postpone proceedings in the case until such business is finished.
SEc. 3527. I£ £rom any cause the justice is unable to attend to the
trial at the time fixed. or i£ a jury be demanded, he may adjourn the
cause £or a period not exceeding three days, nor shall he make more
than two such adjournments.
SEc. 3528. In case o£ the absence o£ witnesses, either party at his
own cost may obtain an adjournment, not exceeding sixty days, by
filing an affidavit like that required to obtain a continuance in the circuit court £or the like cause.

1 A defect in the original notice, returned
"not found," in the attachment proceeding in a
justice's court, does not affect the jurisdiction of
the res. Johnson v. Dod,qe, 19 Iowa, 106.
An omission to name the township in which
the action is pending, in the notices posted by
order of the court in an attachment suit before
a justice, is not a fatal defect. I d.
l A defendant cannot after he has by his own
act, or that of his attorney, recognized the validity of a service of notice upon his agent, object t:o the jurisdiction of the justice. Baker v.
Kerr, 13 Iowa, 384.
Where in the original notice issued by a justice of the peace there was a material misnomer,
and the service was made by leaving a copy at
the usual place of residence of the defendant
during her temporary sojourn at another place,
and she was ignorant of the pending of the

action until after judgment and the levy of execution, when she offered to pay the amount she
admitted to be due the plaintiff, after which the
plaintiff and the officer sold her property under
the execution to satisfy the judgment, it was
held: I. That the defendant not being personally served, and having no actual notice of the
pendency of the actiOn, was not bound to take
notice of the misnomer by plea in abatement.
2. That under the circumstances the plaintiff
in execution and the officer who executed the
writ were trespassers. Jouruey t•. Dickerson
et al., 21 Id., 308.
k A defendant may appear by an agent and
consent to judgment before a justice of the
peace, and it is not necessary that the authority
of the agent to do so should be entered of
record. Brown v. Newman, 13 Iowa, 546.
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SEc. 3529. Either party applyi~ for an adjournment, must, if required by the adverse party, consent that the testimony of any witness
of the adverse party who is in attendance be then taken to be used on
the trial of the cause.
SEc. 3530. The pleadings must be subsilantially the same as in the
circuit court. They may be written or oral. I£ oral, they must in
substance be written down by the justice in his docket, and sworn to
when such verification is necessary. 1
SEc. 3531. A counter claim must be made, if at all, at the time the
answer is put in.m
SEc. 3532. The original, or a copy of all written instruments upon
which a cause of action or counter claim is founded, must be filed
with the claim founded thereon, or a sufficient reason given for not
doing so.
SEc. 3533. Either party, before the trial is commenced, may have
the place of trial changed, upon filing an affidavit that the justice is
prejudiced against him, or is a near relation to the other party, or is a
material witness for the affiant, or that the affiant cannot obtain justice before him; but no more than one change shall be allowed to each
party, unless the justice to whom the case shall be transmitted is related to either party by consanguinity or affinity within the fourth
degree, or is a witness, or has been an attorney employed in the action,
in either of which events, a second change may be allowed to the
same party.n
1 A reply to a set-off, pleaded before a .i ustice
of the peace, based upon the account composed
of several items, which denies o\\ingthe defendant the sum claimed or other sums as alleged,
was held sufficient. Godfrey v. Cruise, 1 Iowa,
92.
The pleadings in an action before a justice of
the peace may be written or oral, and when oral
they must, in substance be entered by the justice in his docket, but not with that technical
particularity required in formal pleadings, and
m an action on a bond it is not necessary to
specify the breachers complained of. Stone v.
:!rfurph1J, 2 Id., 35; Glidden v. Higbee, 31 Id.,
379, 381; Hall v. Monahan, 1 I d.'., 554; West
v. :!tfoody, 33 Id., 137.
When pleadings before a justice of the peace
are written, nice technicality of pleading or exact correspondence of proof is not required; but
they are required to be substantially the same as
in the circmt court. Glidden v. Higbee, 31 Id.,
379, 381. See, also, Greff v. Blake, 16 Id., 222;
Blake v. Gmves, 20 Id., 312; West v. Moody, 33
ld., 137.
Where a trial of a cause has been had before
a justice of the peace, it will be presumed on
appeal, that the trial was on the merits, and that
a set-off pleaded· by the defendant was orally
denied. The statute directing oral pleadings to
be entered upon the docket of the justice, is
merely directory. Wrst v. Moody, 33 Id .. 137.
In an action before a justice 'the defendant
may prove payment at the time he received the
goods under a general denial of indebtedness.
I d.
It is not necessary to the maintenance of an

Condition of,
R. § 3871.

Pleadings.
R. §38n

C'ounter claim.
R. § 3873,

'W:rittan lnstru~nts.

R. § 3874,

Change of place
of trial.
R. § 3875.

Ch. 127, 14 G, A.

action in a justice's court against a railroad
company for double damages for killing stock,
that a petition in writing be filed; an oral statement embodying in substance the plaintiff's
claim is sufficient. Finch v. The Cent. R. Co.,
42 Id., 304.
A petition in an action before a justice of the
peace, claiming one hundred dollars, is within
the jurisdiction of the justice, notwithstanding
the notice states that if the defendant does not
appear judgment will be rendered for the whole
amount, with interest and costs. :Moran v.
:Jlurphy, 49 ld., 68.
m The plaintiff' in an action before a justice of
the peace may dismiss the same without the consent of the defendant, at any time before a counter claim is pleaded, by filing a written answer,
or by an oral answer entered Olf the justice's
docket. Kuhn v. Bone, 10 Iowa. 392.
Conversations between parties or their attorneys, in respect to the action pending, should
not be entered on the docket of the justice. I d.
n An application for a change of venue is in
time, when made after one tnal in which the
jury disagreed and were discharged, and the
cause continued to another day, and a second
,iury was summoned, but not sworn. Marshall
d!: McKee v. Kinney, 1 Iowa, 580.
Where a proper affidavit is made and filed for
a change of venue, it is error to refuse it. Berner v. Frazier, 8 Jd., 77.
But an affidavit for a change of venue made
after the trial has been commenced should be
overruled. McKinney et al. v. Hopkins, 20 Id.,
495.

844
Case sent to
another justice.
R. § 3876.

When title to
real property
I• pleaded.
R. § § 3877, 3878.

Same.
R. § 3879.

JUSTICES OF THE PEACE AND THEIR COURTS.

[TITLE

XXI.

SEc. 3534. When said change is allowed, said justice shall transmit all the original papers in said case, and a transcript of his proceedings to the next nearest justice in the township, if there be any,
if not, to the next nearest justice in his county, and said justice shall
proceed to try said case, and if he cannot try the same immediately,
he shall then fix a time therefor, of which all parties shall take notice.
SEc. 3535. If the title to real property be put in issue bv the pleadings, supported by affidavit, or shall manifestly appear from the proof
on the trial of the issue, the justice shall, without further proceedings
certify the cause and papers, with transcript of his docket, showing
the reason of such transfer to the circuit court, where the same shall
be tried on the merits. No cause so transferred shall be dismissed because the justice erred in transferring the same. o
SEc. 3536. But when a case is thus transferred, or dismissed on account of the title to land being involved, if there are other causes of
action not necessarily connected, they may be severed and the latter
tried before the justice.
THE TRIAL.

By ju•tice.
R. § 3880.
Dismissal of
fi'Ction.
R. § 3381.

Not when
founded on
w.~..1ing.

R.

S 3882.

Default.
R. § 3883.

Same.
R. § 3884.

Counter claim.
R. § 3885.

Judgment set
aside.
R. § 3886.

SEc. 3537. Unless one of the parties demand a trial by jury at or
before the time for joining issue, the trial shall be by the justice.
SEc. 3538. If the plaintiff fails to appear by himself, his agent or
attorney, on the return day, or at any other time fixed for the trial,
the justice shall dismiss the case and render judgment against him for
.
costs, except in the case provided in the next section.
SEc. 3539. When the suit is founded on an instrument of writing,
purporting to have been executed by the defendant, in which the demand of the plaintiff is liquidated, if the signature of the defendant is
not denied under oath, and if the instrument has been filed with the
justice previous to the day for appearance, he may proceed with the
cause whether the plaintiff appear or not.
SEC. 3540. In the case provided for in the last section, if the defendant does not appear, judgment shall be rendered against him for
the amount of the plaintiff's claim.
SEc. 3541. But if, where the plaintiff's claim is not founded on
such written instrument, the defendant does not appear. the justice
shall proceed to hear the allegations and proofs of the plaintiff, and
shall render judgment thereon for the amount to which he shows himself entitled, not exceeding the amount stated in the notice.
., SEc. 3542. In the cases contemplated in the last two sections, if
the defendant has previously filed a counter claim, founded on a written instrument purporting to have been signed by the plaintiff, calling
for a certain sum, the justice shall allow such counter claim in the
same manner as though the defendant had appeared, and shall render
judgment accordingly.
SEc. 3543. Judgment dismissing the cause, or by default, may be
set aside by the justice at any time within six days after being rendered, if the party applying therefor can show a satisfactory excuse.P

• A defendant in an action before a justice of
the peace cannot have the case dismissed by filing an answer which raises the question of title
to real property. The answer of the defendant
is not the test of jurisdiction of the justice. Cox
v. Graham, 3 Iowa, 347.
When it is .made to appear on the trial that

the title to real estate is involved, the fact oper·
ates to transfer the cause to the circuit court, but
not to dismiss it. Id.
P A defendant in an action before a justice of
the peace, who has appeared and answered, but
fails to make a further appearance on the day to
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SEc. 3544. In such case a new day shall be fixed for trial, and notice thereof given to the other party or his agent.
SEc. 3545. Such orders shall be made in relation to the additional
costs thereby created as the justice shall think equitable5
SEc. 3546. Any execution which may in the meantime have been
issued, shall be recalled in the same manner as in cases of appeal.
SEc. 3547. I£ a jury trial be demanded, the justice shall issue his
precept to some constable of the township, directing him to summon
the requisite number of jurors possessing the same qualifications as
are required in the circuit court.
SEc. 3548. The jury shall consist of six jurors, unless a smaller
number be agreed upon between the parties. Each party is entitled
to three peremptory challenges and no more. Any deficiency in their
number, arising from any cause, may be supplied by summoning
others in the manner above directed.
SEc. 3549. The justice may discharge the jury, when satisfied that
they cannot agree, and shall immediately issue a new precept for summoning another, to appear at a time therein fixed, not more than three
days distant, unless the parties otherwise agree.
SEc. 3550. No motion in arrest of judgment, or to set aside a verdict, can be entertained by a justict: of the peace.r
SEc. 3551. The verdict of the jury must be general. But where
there are several plaintiff.<> or defendants, the verdict may be for or
against one or more of them.

New Trial.
R. §3887.

Costs.
R. § 3888.

Execufon
recall ell.
R. § 3889.
Jury sum•
moned~

Ch. 174, § 6 1
9G.A.

Number of
jurors.
R, § 3891,

Discharge of
jury.
R. § 3892.

Motion In
arrest.
R § 3893.
Verdict.
R. § 3894.

JUDGMENT AND PROCEEDINGS INCIDENT THERETO.

SEC. 3552. In cases of dismissal, confession, or on the verdict of a Judgment.
jury, the judgment shall be rendered and entered upon the docket n. § 3895.
which the cause is continued, cannot be said to be
in defaulh within the meaning of this section,
and the justice has no power to open the judgment rendered against him on the testimony of
the plaintiff, and order a rehearing of the cause.
Douglass v. Langdon cf· Bro., 21) 1owa, 240.
Pleas filed when the defendant is in default,
should on motion of plaintiff, be stricken from
the files. Brayton v. Delaware Co., 16 Id.,

44.

When a defendant is in default, before a justice of the peace he will not be permitted to
plead until the default has been set aside by a
compliance with section 2871 of the code. I d.
Where in an action before a justice of the
peace after the trial had been commenced and
testimony given to the jury, the justice rendered judgment for the amount ot plaintiff's
claim on motion of plaintiff for want of an answer; and where the defendant four days thereafter made oath that he had orally denied plaintiff's claim on the trial, and the justice had failed
to enter the denial on his docket. on which affidavit the jusbce set aside the judgment rendered, and appointed another day for the trial,
it was held, that the judgment rendered by the
justice, was not a jucigment by default, and that
the justice had no power to set it aside. Rhodes
v. De Bon•, 5 Id., 260.
The term "judgment by default," in this sec-

tion is to be understood in its strictly technical
sense, as a judgment for want of an appearance.
Id.
•
The appellate court will not interfere with an
order of a justice of the peace setting astde a
judgment by default, if .made within the time
prescribed by law, unless where there has been
a clear abu~c of discretion. Stivers v. Thompson, 15 ld., 1.
'fhe law does not contemplate notice to the
opposite party of an application to set aside a .
default before a justice of the peace. When it
is set aside and a new trial ordered, notice oft he
time of such trial is necessary. ld. Also Pm·k
v. Ratcliffe. 42 ld., 42.
An appeal from the judgment of a justice of
the pt>ace may be withdrawn and an application
to set aside the judgment be made within the
time fixed by the statute (six days) for doing so,
provided the appeal has not been perfected or
the transcript sent up. I d.
q Upon setting aside a judgment by default,
the justice will make such order as to the costs
as shall be equitable. Stivers v. Thompson, 15
Iowa, 1.
• A motion in arrest of judgment, or to set
aside the verdict of a jury cannot be entertained
by a justice of the peace. Rhodes v. De Bow, 5
Iowa, 260; Dupont v. Downing, 6 ld., 172.
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forthwith. In all other cases, the same shall be done within three
days after the cause is submitted to the justice £or final action.•
SEc. 3553. I£ the sum found £or either party exceed the jurisdiction o£ the justice, such party may remit the excess and take judgment £or the residue, but he can never afterward sue £or the amount
so remitted.
SEc. 3554. Instead o£ so remitting the excess, the party obtaining
such verdict may elect to have judgment dismissing the action, in
which case the plaintiff shall pay the costs.
SEc. 3555. l\Iutual judgments between the same parties, rendered
by the same or different justiceR, may be set off against each other.
SEc. 3556. When rendered by the same court, the same course
shall be pursued as is prescribed in the circuit court.
SEc. 3557. I£ the judgment proposed to be set off was rendered by
another justice, the party offering it must obtain a transcript thereof,
with a certificate o£ the justice who rendered it indorsed thereon,
stating that no appeal has been taken, and that the transcript was
obtained £or the purpose of being used as a counter claim in that case.
SEc. 3558. Such transcript shall not be given until the time £or
taking an appeal has elapsed.
SEc. 3559. The justice so giving a transcript shall make an entry
of the fact in his docket, and all other proceedings in his court shall
thenceforth be stayed.
SEc. 3560. Such transcript being presented to the justice who has
rendered a judgment between the same parties as aforesaid, if execution has not been issued on the judgment rendered by him, he shall
strike a balance between the judgments and issue execution £or such
balance.
SEc. 3561. I£ execution has already issued, the justice shall also
issue execution on the transcript filed with him, and deliver it to the
same officer who has the other execution.
SEC. 3562. Such officer shall treat the lesser execution as so much
cash collected on the larger, and proceed to collect the balance accordingly.
SEC. 3563. The above rules as to counter claim are subject to the
same prohibition as to setting off costs, when the effect will be to
leave an insufficient amount o£ money actually collected to satisfy the
costs of both judgments, as is contained in the rules of proceedings in
the circuit court.

• Upon the rendition of the verdict of the jury,
it is the duty of the justice to enter judg-ment
thereon forthwith, and he has no power or authority to enter it at any other time. Guthrie
v. Humphrey, 7 Iowa, 23.
A judgment rendered by the justice on the
verdict after the time allowed by law, has no
force nor effect, and an appeal therefrom cannot
be sustained. Id. Also Harper v. Albee, 10
Id., 389.
Where a verdict of a jury was returned in
the justice's court at half past ten o'clock at
night and the judgment was entered thereon
by th'l justice at 11 o'clock A.M. the following
day, it was held, that giving the statute a liberal construction, this was in time, and valid.
Davis v. Simma, 14 Id., 154.
The term "forthwith" as used in the statute

means in a reasonable time. Id. Also Burchett v. Cassady et al., 18 Id., 342, 344; Lyon
v. Comstoclc, 9 Id., 306.
Where a garnishee appeared before a justice of the peace and answered, admitting
his indebetedness to the defendant, and the
docket of the justice failed to show that the
cause was then finally submitted, his jurisdiction to render judgment against the garnishee
was not lost by the fact that more than three
days elapsed after filing the answer before the
judgnentwas entered. 11foore v. Reeves, 47 Id.,
30.
The appellant in an action appealed from a
justice of the peace may dismiss his own appeal
in the appellate court. Harper v. Albee, 10 Id.,
389; Goodenow v. Perry, 12 Id., 350.

I
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SEc. 3564. When the judgment of another justice is thus allowed
to be set off, the transcript thereof shall be filed among the papers of
the case in which it is to be so used, and the proper entry made in the
justice's docket.
SEc. 3565. If the justice refuses the judgment as a set off, he shall
so certify on the transcript, and return it to the party who offered it.
·when filed in the office of the justice who gave it, proceedings may
be had by him in the same manner as though no transcript had been
certified by him.
SEc. 3566. A judgment by confession without action, may be
entered by a justice o£ the peace for an amount within his jurisdiction,
and the provisions of law regulating judgments by confession in courts
of record, shall, as far as applicable, apply to confessions of judgment
before a justice of the peace, and the justice shall enter such judgments on his docket, and may issue execution thereon as in other
cases.t
FILING TRANSCRIPTS IN THE CLERK'S OFFICE.
SEc. 3567. The party obtaining a judgment in a justice's court for
more than ten dollars, may cause a transcript thereof to be certified
to the office o£ the clerk o£ the circuit court in the county.u
SEc. 3568. The clerk shall forthwith file such transcript, and enter
a memorandum thereof in his judgment docket, noting the time of
filing the same, and from the time o£ such filing it shall be treated in
all respects, as to its effect and mode of enforcement, as a judgment
rendered in the circuit court as of that date. And no execution can
thereafter be issued by the justice on the judgment.v

Transcript
filed.
R. § 3907.

Refusal to allow
counter claim.
R. § 3908.

Judgment by
confessjon.
R. § § 3397, 3401,

May be done
wheu.

R. § 3909.
Manner and
effect.
R. § 3910.

EXECUTIONS AND PROCEEDINGS THEREON.
SEc. 3569. Executions for the enforcement of judgments in a justice's court, may be issued as provided in this chapter, at any time
within ten years from the entry of the judgment, but not afterward!
SEc. 3570. Such execution shall be against the goods and chattels
of the defendant therein, and shall be directed to any constable of the
county.
SEc. 3571. It must be dated on the day on which it is issued, and
made returnable ,vithin thirty days thereafter.
SEc. 3572. If not satisfied when returned, it may be renewed from
time to time by an indorsement thereon to that effect, signed by the
justice, and dated of the date of such renewal.
t For cases as to judgments by confession in
the district and circuit courts see notes to &ection 2897, ante.
• A transcript of a judgment of a justice of'
the peace filed with the clerk of the courts in
another county than that in which the judgment
was rendered creates no lien upon the real
e~tate of the defendant in the county where
filed. Blaney t'. Hanks, 14 Iowa, 400.
The only method of making a judgment of a
justice of the peace a lien upon lands in another county is by filing a transcript of the judg-ment in the office of the clerk of the courts in
the same county where the judgment was rendered, and then by filing a transcript of the
judgment and memorandum iri. such clerk's

When and by
whom issued.
R. § 3911.
Substanre of.
B.§ 3912.

Return.
H.§ 3913.
Renewable.
R. § 3914.

office, in the office of the clerk in the other
county where the lands are situated. I d.
• When the transcript of a judgment rendered by a .i ustice of the peace is filed in the office of the clel"k of the circuit court of the same
couuty, it amounts. in effect, from that time to
a judgment of the circuit court, and can only
be enforced by execution issued thereon by the
clerk of such court. Andet-.~on v. Hall, 48 Iowa,
346, 347.
• Umler section 3911 of the revision, an execution conld not be lawfully issued on a judgment
of a justice by the justiee after the lapse of jive
years from the entry of the judgment Givens v.
Campbell, 20 lowa, 79.
·
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For thirty days.
R. §

3915

•

Property.
R. §

3916
•
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SEc. 3573. Such indorsement must state the amount paid on Ruch
execution, and shall continue the execution in full force for thirty
days from the date of renewal.
SEc. 3574. Property levied on before such renewal, may be retained
by the officer and sold after renewal.
APPEALS.

When allowed.
Amended by

SEc. 3575. Any person aggrieved by the final judgment of a justice, may appeal therefrom to the circuit court in the county. • [But
ch. 163, 18 G. A, no appeal shall be allowed in any case where the amount in controversy
does not exceed twenty-five dollars.]
Time.
SEc. 3576. The appeal must be taken and perfected within twenty
R. § 3918.
days after the rendition of the judgment.w
By clerk.
SEc. 3577. If within twenty days the appellant is prepared to take
R. § 3919.
his appeal, and is prevented only by the absence or death of the
justice, or his inability to act, he may apply to the clerk of the circuit
court of the county for the allowance of his appeal.
And how.
SEc. 3578. Such application shall be founded on an affidavit, statR. § 3920.
ing the amount and nature of the judgment, and the time of the rendition thereof, as nearly as practicable, and the reason why he thus
applies.
Same.
SEc. 3579. The clerk has thereupon the same power to act in the
R. § 3921.
premises as the justice would have had. He may require the books
and papers of the justice to be deliverf'd to him, for which purpose he
may issue a precept to the sheriff to that effect, if necessary, and may
make out and file the transcript. After this he shall return to the
office of the justice of the peace all the papers proper to be kept by
the justice.
Form of bond.
SEc. 3580. The appeal shall in no case be allowed until a bond in
R. § 3922.
the following form, or its equivalent, is taken and filed in the office of
the justice or clerk as above provided, in an amount sufficient to
secure the judgment and costs of appeal:
R.§3917.

• There must be a judgment entered before an
appeal can be taken. Kimble v. Ri.q,qin, 2 G.
Greene, 245; Bt·ou·n v. Scott, ld., 454; Guthri8
v. Humphrey, 7 Id., 23.
No appeal lies from the verdict of a jury. Id.
Whenever a final judgment is rendered by a
justice of the peace an appeal may be taken by
the party deeming himself aggneved. Grijfin
v. Moss, 3 Id., 261.
The proper mode to review a question of fact
is by appeal, and not by writ of error. Taylor
v. Rockwell, 10 ld , 530.
An appeal lies from a judgment of nonRuit,
or on default. Gilson v. Johnson, 4 ld , 463;
Griffin v. },foss, 3 ld., 261; Butler 1'. Heeb, 38
Id., 429.
'!'his section does not give the right of appeal
to a surety in a replevin bond, from the JUdgment in the case. Crites v. Littleton, 23 I d., 205
w A cause was tried on the 8th day of the
month, and the original transcript showed that
an appeal bond was filed on the 19th day of the
same month, while the bond was marked filed
on the 29th, and an amended transcript showed
that the appeal waa taken on the 29th. Held

that the court did not err in holuing that the
appeal was not taken in time. Brown v. Beesett,
13 Id., 185.
On appeal the court may hear evidence to explain a mistake in the record of a justice of the
peace. Id.
·where an entry in the transcript, sent up on appeal from a justice of the peace, showed that the
appeal bond was filed and approved .l\Iarch z;Jth,
two days after judgment was renderer!, notice
of appeal was served on the 27th of the smne
month, and the transcript filed on the 29th of
April, but the bond was indorsed as filed and
approved on the 27th day of .1\fay; it was held:
1. That the justice was not required to make the
indorsement on the bond, and was required to
make the entry in his docket, and that the latter must control; 2. 'l'hat the record showed
the appeal to have been perfected within twenty
days after the rendition of the judgment. Jfoore
v. ;lfanser, 9 Id., 47.
Appeal, and not writ of error, is the proper
remedy for the review of the finlt! decision of a
case before a justice of the peace. Lane et al.
t•. Goldsmith, 2;3 ld., 240.
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The undersigned acknowledge ourselves indebted to ........ in the
sum of ........ dollars, upon the following condition: Whereas
........ has appealed from the judgment of ........ a justice of the
peace, in an action between ........ as plaintiff and ........ defendant.
Now, if said appellant pays whatever amount is legally adjudged
against him in the further progress of this cause, then this bond to be
void.
Approved.
A .... B .... , principal.
E. . . . . ... , justice.
C. . . . D .... , surety.

I£ the judgment be affirmed, or if on a new trial the appellee
recovers, or if the appeal be withdrawn or dismissed, judgment shall
be rendered against the principal and surety in said bond."
SEc. 3581. Upon the appeal being taken in accordance with the
foregoing provisions, all farther proceedings in the cause by him shall
be suspended.
SEc. 3582. I£, in the meantime, an'execution has been issuPd, the
justice shall give the appellant a cPrtificate t.hat the appeal has been
allowed. Upon that certificate being presented to the constable, he
shall cease farther action, and release any property that may have
been taken in execution.
SEc. 3583. Upon the taking of any appeal, the justice shall file in
the office of the clerk of the circuit court, all the original papers relating to the suit, with a transcript o£ all the entries in his docket.:''
SEc. 3584. Upon the return of the justice beins: filed in the office
of the clerk, the cause will be deemed in the circmt court.•
S"Ec. 3585. The circuit court may, by rule, compel the justice to
allow an appeal, or to make or amend his return according to law.
SEC. 3586. Where an omission or mistake has been made by the
justice in his docket entries, and that fact is made unquestionable,
the circuit court may correct the mistake or supply the omission, or
direct the justice to do so.a
'" An appeal bond which is equivalent to the
form given in section 3.580 is sutticient. A substantial compliance with the provisions of the
statute is all that is necessary in attesting ~nd
approving the bond. Moore v. J[anser, 9 Iowa,
47.
1 To insure a trial in the circuit court on appeal from a justice, the law requires that the
justice shall file in the office of the clerk of said
court, all the original papers relating to the suit,
with a transcript of the entries on his docket.
Cain v. Devitt, 8 Iowa, 116, 119.
• Where an appeal was taken from a .iudgment
rendered by a Justice of the peace, and aliowed
more than ten days before the next tenn of the
district court, after the appeal was taken, and
the justice failecl to return and file the transcript
and papers until after the said term of court bad
passed, it was held, that such failure of the justice constituted no g-round for affirmiug the
judgment of the justice, on motion of the appellee, at a subsequent term. llollou·ay v. Baker, 6 Iowa, 52.

54

Proceedings
suspended.
R. § 3923.
If execution
Is sued.
R. § 3924.

Papers filed.
R. § 3925.
Same.
R. § 3923.
Return
amended.
R. § 3927.
Mistakes cor·
rected.
R. § 3928.

The circuit court has power to make and en·
force a rul<) to the effect. that if the appellant, in
an appeal from a justice of the peace, fails to
have the transcript filed and the filing fee paid
or secured by the second day of the term. that
then the appellee may file the transcript and appeal bond and have the judgment of the justice
affirmed against the appellant and his sureties
on the bond. Finders v. Ya,qe•·, 29 ld., 468. SPe,
also, liidfanus v. Humes, 6 Id., 159; 1'he i:itate·
?J. Glass, 9 Id., 325.
• When a mistake in the transcript of a justice of the peace is unquestionably established,
it may be corrected so as to fully try the cause in
the appellate court, upon the same issues which
were tried before the justice. Cooper v. WoodYow et al., 3 Iowa, 189.
A retum of the justice amending his transcript is a part of his record, and may be read to
the jury to show the matters in issu6. I d.
Under section 3586 the court may hear evidence to explain a mistake in the record of a justice of the peace. Brown v. Beesett, 13 Id., 185.
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made.
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R. § 3930.

How served.
u. § 3931,
Effect of appea.l,
R. § 3932.

New demand,
R. § 3933,
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SEc. 3587. I£ an appeal is allowed ten days before the next term
of the circuit court, the justice's return must be made at least five
days before that term. All such cases must be tried when reached,
unless continued £or cause.b
SEc. 3588. If an appeal is not allowed on the day on which judgment is rendered, written notice thereof must be served on the appellee
or his agent, at least ten days before the term of the court to which
the cause is returnable, provided there be ten days intervening, or the
suit, on motion of the appellee, shall be continued at the cost o£ the
appellant. c
SEc. 3589. Such notice may be served like the original notice, and
if the appellee or his agent have no place of residence in the county,
it may be served by being left with the justice.
SEc. 3590. An appeal brings up a cause for trial on the merits,
and for no other purpose. All errors, irregularities, and illegalities
are to be disregarded under Etuch circumstances, if the cause might
have been prosecuted in the circuit court.d
·
SEc. 3591. No new demand' or counter claim can be introduced
into a case after it comes into the circuit court, unless by mutual
consent.•

b The failure of a justice of the peace to return
the transcript and papers to the clerk of the circuit court five days before the commencement of
the next term, does not authorize an affirmance
of the judgment on motion of the appellee.
Fisher v. Harber et al., 10 Iowa, 293.
If ten days have not elapsed between the time
of taking the appeal and the first day of the
term, neither party can be compelled to go to
trial in the case. Seeberger v. llliller, 20 Id.,
428.
It was therefore erroneous for the court to affirm the judgment on motion for non-payment
of the docket fee, under a rule of court, when
the appPal had been taken seven days before the
first day of the term. Id.
An appeal from a justice of the peace is return:tble at the next regular term of the court,
and the judgment cannot be affirmed on motion
of the appellee at a special term. Coon v. JJ[atheU's, 10 Id., 290.
• To give the. apJ?ellate court jurisdiction of an
appeal from a JUStice of the peace of the person
of the appellee, it must be shown either that the
appellee had the notice required by statute, or
that he made a voluntary appearance in the appellate court. Quillau v. Windsor, 6 Iowa, 396.
Notice to the appellee is not necessary to perfect an a.~;>peal from a justice of the peace, nor
does a fmlure to give such notice authorize the
dismissal of the appeal. Bond v. Davis, 37 ld.,
163.
If the notice is not served as required by this
section, the suit may, on motion of the appellee,
be continued at thP costs of the appellant, but it
cannot be dismissed for that cause. Id.
d On appeal from a justice of the peace the
cause is to be tried on its merits, and errors and
irregularities before the justice, disregarded.
Gilson v. Johnson, 4 Iowa, 463.
A party appealing from a final decision of a

justice of the peace is entitled to have the case
tried de novo on appeal. Taylor v. Rockwell,
10 !d., 530.
The appellate court will not review the decision of a JUstice of the peace on an issue of fact
on a writ of error. Id.
On an appeal from a justice of the peace, the
erroneous ruling of the justice upon a demurrer
may be reviewed and disrega;:ded. Oleson v.
Hendt·ickson, 12 Id., 222.
An appeal from the judgment of a justice of
the peace operates as a waivPr of all errors, irregularities and illegalities, and brings the case
up for trial on the merits. Leftwick et al v.
Thon1ton, 18 Id., 56.
Where is an action before a justice of the
peace upon a promisgory note, the original notice described tlJ.e plaintiffs as heirs of the payee,
it was held that the notice did not, under the
circumstances, show that they sued as heirs.
Kin_q v. Gottschalk et al., 21 ld., 512.
An appeal does not lie from a judgment of a
justice of the peace on an award of arbitrators.
The action of the justice, in refusing to set aside
an award, or to re-commit the cause to the arbitrators, may be reviewed upon writ of error;
but no trial of the cause upon the merits can be
had after the return of the award. Whitis v.
Culvet·, 25 Id., 30.
By going to trial on the merits, in a case appealed from a justice, the plaint~ff waives the
right to object to the ruling of the court on a
demurrer to the defendant's answer. TVan·en
v. Scott et al., 32 Id., 22.
• After an appeal to the circuit court from a
judgment of a justice of the peace, a party
Cannot, as a matter of right, file additional or
new pleadings. He may, however, be allowed
to do so umler equitable circumstances and upon
proper terms, after satisfactorily excusing his
failure to plead before the ,justice. Warren v.
Scott, 32 Iowa, 22.
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SEc. 3592. The appellant must pay the costs of the appeal, unless
he obtains a more favorable judgment than that from which he appealed.r
.
SEc. 3593. I£ the judgment below is against the appellant, he may
proffer to pay a certain amount, with costs, and if the final amount
recovered be less favorable to the appellee than such proffer, he shall
pay costs of appeal.g
SEc. 3594. Any judgment in the circuit court against the appellant shall be entered up against him and his sureties jointly.h
SEc. 3595. I£ an appeal is taken for delay, the circuit court shall
award such damages, not exceeding ten per cent on the amount of
the judgment below, as may seem right.
SEc. :3596. If the appeal is taken from a judgment by default, the
defendant may file in the circuit court, and the plaintifl" reply thereto,
any pleadings necessary to properly set forth any defense he may
have to the action. In such case, the costs of the trial before the
justice shall be taxed to the defendant!

Appellant pay
coste.
R. § 3934.
When appellee
pay.
R. § 3935.

Sureties.
R. § 3936.

Damages.
R. § 3937.
Pleadings filed
in circuit court.

WRITS OF ERROR.

SEc. 3597. Any person aggrieved by an erroneous decision in a
matter of law, or other illegality in the proceedings of a justice of the
peace, may remove the same, or so much thereof as is necessary, into
the circuit court for correction.1
t Where a defendant appeals from a judgment rendered against him by a justice of the
peace, and the plaintiff on appeal recovers a less
judgment than was rendered bv the justice, he
(the plaintiff') is entitled to recover the costs
made subsequent to the appeal. Best v. Dean,
8 Iowa, 519.
·where the judgment on appeal was the same
as that before the justice, the cost.s were properly taxed against the party appealing. Fisher
v. Mom·e, 19 Id., 84.
Where the plaintiff appeals and does not obtain a more favorable judgment than that rendered before the justice, he must pay the costs
of the appeal. 1'raer v. Filkins, 10 Id., 563.
gUnder this section, where a defendant appeals from the judgment of a justice of the
peace ag-ainst him, in order to avoid the liabilit-y
for the costs on the appeal, although the amount
of the judgment is reduced, on appeal. to the
sum he proffered to pay, he must huve offered to
pay such sum with costs. Powell v. 1'he Western Stage Co., 2 Iowa, 50.
Where a defendant appeals from a judgment
of a justice, and a less judgment is rendered
against him, he is liable for the costs on appeal,
unless he has tendered an amount equal to or
greater than that recovered with costs. Best v.
Dean, 8 Id., 519. See also, Ilowder v. Overholse1·. 48 Id., 365, 367.
A pttrty appealing from a judgment of a justice of the peace may dismiss his appeal. but it
must be at his own costs. Harper v. Albee, 10
Id., 389; Goodenow v. Perry, 12 Id., 350.
h On appeal from a judgment of a justice, rendered by deftmlt for want of au appearance, it

When allowed.
R. § 3938.

is not irregular for the appellate court to affirm
the judgment, on motion of the plaintiff, where
the appellant does not appear. Atkins v . .AfcCready, 8 Id., 214.
·
And where the appellant appears after the
judgment has thus been affirmed for want of appearance on his part, he must demand a trial on
the merits, before he can object that the judgment of the justice was improperly affirmed on
plaintiff's motion. Id.
A judgment I.Jy default may be P.ntered against
a party who appears before a justice of the peace,
but fails or refuses to plead. :McFarland v.
LOW1'Y• 40 Id., 467.
Upon appeal to the circuit court from a judgment by default in the justice's court the appellant is, under section 3596 of the code, entitled
to plead in the appellate court. Id.
Prior to the code of 1873, where a defendant
in an action before a justice, after being duly
served, made default, and judgment was rendered against him. he could not, on appeal, file
an answer or demurrer as a matter of right.
R~tddick v. Vail, 7 Id., 44; Leftwick et al. v.
1'h01·11ton, 18 Id., 56.
•If by reason of a mistake of the justice in
rendering a judgment by default, the defendant
is deprived of the opportunity to put in his defense, he can do so on a:ppeal in the circuit court,
and if he is deprived of setting up a counterclaim he can bring his action thereon. Cory v.
Kino cf: Co., 49 Iowa, 365.
1 A writ of error does not lie to a justice of the
peace because of an error that can be corrected
by the justice on motion, unless a motion for
that purpose has been made and overruled by
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SEc. 3598. The basis of the proceedings is an affidavit filed in the
office of the clerk, sett}ng forth the errors complained of, and must
be filed in t.he same time, and the notice must be the same as in case
of appeal.
SEc. 3599. The clerk shall thereupon issue an order commanding
the justice to certify the record and proceedings, so far as they relate
to the facts stated in the affidavit.
SEc. 3600. A copy of the affidavit shall accompany the order, and
be served upon the justice, who shall, with the least practicable delay,
.
make the return required.
SEc. 3601. All proceedings in the justice's court subsequent to
judgment, may be stayed by a bond, entered into like that required in
cases of appeals, and on which judgment shall be entered against the
principal and surety in like manner and under like circumstances.
SEc. 3602. The circuit court may compel an amended return when
the first is not full and complete.
SEc. 3603. The circuit court may render final judgment, or it niay
remand the cause to the justice for a new trial, or such further proceedings as shall be deemed proper, and may prescribe the notice necessary to bring the parties again before the justice)
SEc. 3604. I£ the circuit court render a final judgment, reversing
the judgment o£ the justice of the peace after such judgment has been
collected in whole or in part, it may award restitution with interest
and issue execution accordingly, or it may remand the cause to the
justice for this purposek.
RECOVERY OF PERSONAL PROPERTY-ATTACHMENT.

Action tor~·
cover personal
property.
R. § 3946.
Attachments.
R. § 3947.

Gamtshee.
R. § 3948.

SEc. 3605.
The proceedings to gain possession o£ personal property wrongfully withheld, will be the same as are prescribed in such
cases in the circuit court, except as modified in this chapter.
SEc. 3606. Attachments are not allowable in justice's courts, if
the sum claimed is less than five dollars. And if more is claimed and
less recovered, the plaintiff shall pay all the costs of the proceedings
so far as they relate to the attachment.
SEc. 3607. The constable has the same power to administer an
oath to the garnishee and to take his answer, as is given to the sheriff
in cases of attachment in the circuit court.
.

the justice. Leonard v. Hallem, 17 Iowa, 564;
Smith v. Parker, 28 rd., 359.
This rule applies where the error complained
of was the rendering of judgment upon insuffi·
cient service of notice. Id.
An error committed by a justice of the peace
in ruling on a demurrer, should be corrected on
writ of error, and not on appeal. Lejtwick et
al. v ..1'hornton, IS Id., 56.
A writ of error will not lie to the final decis·
ion of a justice of the peace upon the evidence,
though erroneous. Appeal is the proper remedy.
Lane d!- Wilson v. Goldsmith, 23 ld., 240.
The proper remedy of a party aggrieved by
the dismissal of an action loy a justice of the
peace, for want of jurisdiction is by writ of er·
ror. An appeal lies only from a final judgment.
Belding 1•. Torre11ce, 39 Id., 516.
A writ of error does not lie from the district
court to an inferior court in criminal cfl.ses

The defendant has the right of appeal upon
which he may have a new trial on the merits.
The State v. Flinn, 51 Iowa, 133.
i WhPre thE' ruling of a justice of the peace,
in dissolving an attachment, is reversed upon
writ of error, the court reversing such ruling
should not render final judgment against the
defendant, but remand that branch of the
cause to which the writ of error reached, with
directions to the justice to enforce the judgment rendered by him against the defendants
in the main proceeding. with the lien of the attachment retained. Gourley v. Carmody, 23
Iowa, 212.
k The circuit court may in its discretion render final judgment on writ of error to a jus·
tcice of the peace in certain cases. Broadwell
v. Wilcox, 22 Iowa, 568, 569.
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SEc. 3608. Garnishees may be required to appear and answer at
the time fix:ed for the appearance of the parties to the action.
SEc. 3609. ·when an attachment or order for the delivery of property has been issued by any justice of the peace in any action, and it
shall be found that the defendant is absent so that personal service
cannot be .had, the justice, upon the return day, unless the defendant
appear, shall make an order fixin~ the day for the trial, not less than
sixty days thereafter, and requirmg notice to be given by any constable as provided in the next section.1
SEc. 3610. · Upon such order being made, at least sixty days notice
of the pendency of such action shall be given by posting up written
or printed notices in three public places in the township where the
action was commenced, and such notices shall have the effect of a service by publication in the circuit court, and the justice shall proceed
to hear the cause upon the day specified £or that purpose; but no bond
shall be required of the plaintiff after judgment as may be in the circuit court.m ·

Appearanc.e.
R. § 3949.

Against non·
resident~:~.

R. § 3950.

Notice to be

given.
R. § 3951,

FORCIBLE ENTRY Olt DETENTION OF REAL PltOPERTY.

SEc. 3611. A summary remedy for forcible entry or detention of
real property is allowable:
1. Where the defendant has by force or intimidation, or fraud, or
stealth, entered upon the prior actual possession of another in real
property, and detains the same;
2. Where a lessee holds over after the termination, or contrary to
the terms of his lease;
3. ·where the defendant continues in possession after a sale by
foreclosure of a mortgage, or on execution, unless he claims by a title
paramount to the lien by virtue of which the sale was made, or by
title derived from the purchaser at the sale; in either of which cases,
such title shall be clearly and concisely set forth in the defendant's
pleading.n

Action for:
when aUowed.

R. § 3952.

1 In an action before a justice of the peace
In an action of forcible entry imd detainer
in which property of the defendant has been the plaintiff alleged that the defendant had obattached, but no personal service of notice has tained possession of the premises in controversy,
been made on the defendant, it is error to ren- by fraud and stealth, and the answer denieu
der a personal judgment. Johnson v. Dodge, the allegations of the petition, are set up as a
19 Iowa, 106.
defense m a special contract; it was held, that
the demurrer to that portion of the answer SE'tm An omission to name the township in whieh
ting up the special contract was improperly susthe action is pending in the notices posted by tained;
it was competent for the defendant
order of a justice of the peace in an attachment to show that
evidence that he entered into possessuit before him, is not a fatal defect. Johnso11 sion withbyplaintift''s
consent, under a contract
v. Dodge, 19 Iowa, 106.
of purchase. Oleson v. Hendrickson, 12 ld.,
n A person who enters on land, intending to 222.
take possession of the entire tract, no part of . '\Vhere a tenant takes possession of real propwhich is held adversly at the time of the entry, erty under an agreement that he is to occupy
is in actual possession to the extent of his en- only so long as he shall continue in the employtry. Lan,qworthy v. Myers, 4lowa, 18, 39.
ment of the landlord, he will not be regarded as
If the plaintiff or owner of land, by force in- a tenant at will, but as one holding under a
timidation, fraud, or stealth, has entered upon definite lease,' and if after quitting the service of
the prior actual possession of the defendant, his landlord, he refuses to yield up the possesand detains the same, such prior occupant is sion of the premises, he will be regarded as one
entitled to his summary remedy for such entry holding over after the termination of his lease,
and detention; and in that action the title and liable to an action of forcible entry and decannot be investigated. JVebster v. Stewart, tainer by the landlord, after three· days notice to
6 Id., 401. 404.
quit. Gr()svernor v. Henry, 27 Id., 269.
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Rent in arrear.
R. § 3953.

Who may bring.
n. § 395~.
Notice to quit.
R. § 3955.
Petition.
n. § 39a6.
Before what
justice brought.
R. § 3957.

Time tor app(arance.
H.§ 3958.
Adjournment.
R. § 3959.

Judgment.
n. § 3960.

Title not investigated.
R. § 3361.

Bar.
R. § 5962.

No joinder.

n. § 3963.

Order !or removal.
R. §396<1.
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SEc. 3612. The mere non-payment of rent by the time stipulated
in the lease, does not enable a plaintiff to resort to thi:> action unless
expressly so stipulated in the lease.
SEc. 3613. The legal representative of a person who might have
been plaintiff if alive, may bring this suit. after his death.o
SEc. 3614. Before suit can be brought in any except the first of
the above classes, three days notice to quit must be given to the defendant in writing.P
SEc. 3615. The petition must be in writing and sworn to.
SEc. 3616. The proceedings may be had before a justice of the
peace of. the township where the premises are situated, or if there is
no justice therein able or qualified to act, they may be brought before
some justice in any adjoining township. They shall be governed by
the same rules as other cases before justices o£ the peace except as
herein modified5
SEc. 3617. The time for appearance and pleading must not be less
than two, nor more than six days from the time the notice is served
on the defendant.
SEc. 3618. No adjournment shall be made for more than ten days,
nor to any other place except by consent of parties.
SEc. 3619. I£ the defendant is found guilty, judgment shall be
entered that he be removed from the premises, and that the plaintiff
be put in possession thereof, and an order of removal shall issue
accordingly, to which shall be added a clause commanding the officer
to levy the costs as in ordinary cases.
SEc. 3620. The question of title cannot be investigated in this
action. And nothing herein contained prevents a party from suing
for a trespass, or from testing the right of property in any other
manner.'
SEc. 3621. Thirty days peaceable and uninterrupted possession
with the knowledge of the plaintiff after the cause of action accrued,
is a bar to this proceeding.
SEc. 3622. An action of this kind cannot be brought in connection
with any other, nor can it be made the subject of counter claim.
SEc. 3623. The order for removal can be executed only in the day
time.

oAt common law an executor or administrator could not maintain an action of forcible entry and detainer for the lands of the det:edent;
but this section of the statute now permits such
action to be brought by the personal represenbttive. But it does not deprive the heir of his
common law right to bring the action. Beezley
v. Burgett, 15 Iowa, 192.
A saw mill built in a permanent manner and
attached to the soil, will, as between the heir
and the administrator, be regarded as part of
the realty; and it is, therefore. held, that an action will not lie by the administrator against a
third person for its conversion. Kinsell v. Bill·
f1l.IJS 1 35 ld., 154.
P Where the action is brought under the first
<'lanse of section 3611, no notice to quit is required. Dicks v. Hatch, 10 Iowa, 380, 383.

q Want of jurisdiction of the justice can be
taken advantage of by demurrer, only when it
appPars on the face qf the petition. A demurrer cannot be aided by extrinsic proof. Childs
v. Limback, 30 Iowa, 398.
An appearance by the defendant waives all
defects in the original notice. Id.
r The q_uestion of title cannot be investigated
in an actiOn for forcible entry and detainer. It
is simply a question as to possession. Beezley
v. Burgett, 15 Iowa, 192, 194.
The, question of title being in no way involved
in an action for forcible entry and detainer, evidence thereof is inadvisable. Stevens et al. v.
McCloy, 36 ld., 659; /Settle v. Henson, Mor.,
111.
'
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:FOR STREET RA.IL"W"A."YS_

J. M. MAY'S

PATENTED

SECOND RAILROAD

JANUARY 28, 1890.

AXLE PATE'.NT

CED'R RAPIDS & MARION RHLWAY.
Wm. J. Greene, president; A, J. McKean,
vice president: C, G. Greene, secretary:
George Greene, treasurer; Wm. Elsom, superintendent.
CEDAR RAPIDS, IOWA, June 14, 1889.
To whom It may concern:
We are using Mr. May's Pateot Tubular
Steele Axle>, on a br•nch of tbe 1 edar liapids
Street Railway System, havmg five curves on
right angle street and avenue crossings,glving
satisfaction, especially in savmg a larger per
centage of power on cur·•es.
In four weeks' use, no repairs are neededno more than ordinary wear Is observable, and
the device for oiling seems to be all that can
be desired.
The advantages claimed by the Inventor,
C'ol. J. M. May, of this city, Rpnear to be well
founded.
W. ELSOM,
Superintendent.
ADVANTAGES
The frequent loss of life and property resultIng from broken ralls, hot journal hoxeo,broken RXles, and lumping the track, are chiefly
obviated. The unpleasant noise and jar of the
1
~o;~e~~~~~ th'!:rer'!S{s ~~d~';,~.;e:,n~ft~!f~\~g
disastrous results, Is reduced to a minimum.
No change of trucks required. The rigid
axle and wheels are removert from the present truck frame, and the tubular journals and
axles. with their automatic oil reservoir, substituted, and Is, comparatively, inex• <lDSive.
Even the present wheels may be transferred
to the nRw axles
Ten to forty per cent of vower saved, and
the difficulties and danJ<ers on sharp curves In
the altfgnment,partlcularly in hilly and mountainous countries are largely, If not whoilv
overcome The durab£ 1ity of wheels and ra£!8
on curves doubled.

Is adapted to animal. cable, steam and electric power, especially for street and elev~>ted
railroads.
·
Much time for fifteen year@, with careful
study and experiments has culminated In
these results, perfecting, approxlmatelv, the

ideal railroad of the early and lamPnted presi
dent of the_C., M. & St. Paul Railway com
pany, viz:
First-In reducing the terribly severe im·
plngement and concussion of wheels against
rails on curves: and second, in requiring lees
power to move trains.
The second patent issued in Jan nary, 1890.
Correspondence invltrd, Address
J. M.liiAY,
May leland, Cedar Rapids, Linn County, Iowa.
VALUABT,E INVENTION.
It sometimes occurs that a community may
have in its midst leading minds on some
specialty that proves of great value to the
world. Just now when railroad accidents are
so frequent and fatal to life snd property, that
any invention and advancement In railroad
appliances that will have a counter-vailing
inilue11ce in saving human life and augmenting real and substantial prosperity, should be
carefully considered and thoroughly tried·
Such an one may perhaps be found in our un.
a•suming fellow citizen of May Island in his
"Tubular Steel Railroad Journal, and Axle,"
described in our columns to-day, which he
deems the moBt valuab!A of his twenty patented inVPntions during the last thirty years,
un!Ms be excepts his patented Improvements
in quartz rock crusher and steel plowe,-Datly
Republican, March 9, 1890.

THE STREET RAILROAD BUSINESS.
The horse cars of the city of New York carry

1U9,491,735 passeng-ers, almost half a• many as

are carried hy all the steam roads in the
United States. If to this number are added
those carried by the elevated road, we have a
total of 371,021,524, or almost as many paosenI!Orsin New York city alone as are annually
carried by all the steam railroads of tbe whole
of the United StatPS. 'The street railroads of
the State of Massachusetts carryover 44,000,000
more people than all the steam road• In that
Stare. One road alone, tne electric line of the
West End Company of Boston, carries nearly
10,000 UOO more passengers than all the steam
roads combined.-Rat!wau Age, Oct. 24,1889.

Correspondence solicited. Address

STREET RAILWAY TUBULAR JOURNAL AND AXLE CO.,
Cedar Rapids, Iowa.
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[SEc. 3623f. An appeal or writ of error, taken in the usual way,
if the proper security is given, suspends the execution for costs, and
may, with the consent of the plaintiff, prevent the warrant of removal
from being executed, but not otherwise.]
SEc. 3624. The circuit court, on the trial of the appeal, may issue
an order of removal or restitution as the case may require.

Appeal.
R. § 3965.
Omitted In code.
Restored by cb.
41,15 G. A.
Restitution.
R. § 3966.

GENERAL PROVISIONS.

r

'

SEc. 3625. Every justice of the peace, upon the expiration of his
term of office, must deposit with his successor his official dockets, as
well as those of his predecessors which may be in his custody, there
to be kept as public records. All his official papers shall also be turned
over to his successor.
SEc. 3626. If his office becomes vacant by death, removal from the
township, or otherwise, before his successor is elected, the said docket
and papers shall be placed in the hands of the county auditor, to be
by him turned over to the successor of the justice when elected and
qualified.
SEc. 3627. The justice with whom the docket o£ his predecessor is
thus deposited, may issue execution on or give a transcript o£ any
judgment there entered, in the same manner and with like effect as
the justice who rendered the judgment might have done; and in case
of the death, absence or inability to act o£ any justice, or in case of
the vacation o£ the office of any justice from any cause, then in such
case -execution may be issued from the docket of said justice or transcript given therefrom, by any other justice in said township with
like effect as might have been done by the justice who rendered the
ju<!gment.
SEc. 3628. When two or more justices are equally entitled to be
deemed the successor in office of any justice as aforesaid, the county
auditor shall determine by lot which is the successor, and certify
accordingly; such certificate shall be in duplicate, one copy of which
shall be filed in the office of such auditor, and the other given to such
successor.
SEc. 3629. In case o£ sickness or other disability, or necessary
absence of a justice at the time fixed for a trial of a cause or other
proceeding, any other justice of the township may, at his request,
attend and transact the business for him without any transfer to
another office. 'l'he entries shall be made in the docket of the justice
at whose office the business is transacted, and the same effect shall be
given to the proceedings as though no such interchanging of official
service had taken place. •
SEc. 3630. Any justice o£ the peace may, in writing, specially
depute any person of suitable age to perform any particular duty
properly devolving upon a constable, and for that particular purpose
he shall be subject to the same obligations and receive the same fees.
If such person be appointed to serve an attachment, execution or order,
for the delivery of property, he shall, before levying upon such property, execute a bond to the state of Iowa in a penal sum of not less
~Whether a justice of the peace of one township may hold a court in another township at
the request of the resident justice, quet·y? Ely
v. Dillon, 21 Iowa, 47.
That the justice who tried the cause had no

Official papers
to BUCCf'BBOr.

R. § ag67.

Or county
auditor.
R. § 3968.

Successor may
issue execution.
R. § 3969.

Successor: how
determi11ed.
R. § § 3970, 3971.

Interchange ..
R. § 3972.

Special constables.
R. § 3973.

juris diction is not sufficient ground· for dismissmg the action, when the justice before whom
the case was commenced did have jurisdiction.
Only those acts are void which were done by the
justice who had no jurisdiction. Id.

856

No process,
R. § 3974.

Sheriff and
constable.
R. § 3975.

Justice his own
clerk.
R. § 3976.
Successor to
renew execu·
tion.
R. § 3977.
Board of supPrvisors furnish
docket.
Ch. 53, 11 G. A.

JUSTICES O:F THE PEACE AND THEIR COURTS.

[TITLE

XXI.

than two hundred dollars, to be fixed by the justice, with one or more
freeholders as sureties, to be approved by and filed with the justice
making the appointment, and the usual official oath shall be indorsed
thereon and signed. For any breach of such bond, any person injured
thereby may bring suit thereon in his own name, and recover the
same damages as upon a constable's bond in like cases.
SEc. 3631. No process can issue from a justice's court into another
county, except when specially authorized.
SEc. 3632. The constable is the proper executive officer in a justice's court, but the sher#f may perform any of the duties required of
him. The powers and duties of the sheriff in relation to the business
of the circuit court, so far as the same are applicable and not modified
by statute, devolve upon the constable in relation to the justice's court.
SEc. 3633. The justice may be regarded as his own clerk and perform the duty of both judge and clerk.
SEc. 3634. When the term of office of a justice of the peace for
any cause expires, his successor may issue execution, or renew execution in the same manner and under the same circumstances as the
former justice might have done if his term of office had not expired.t
SEc. 3635. The board of supervisors of each county shall furnish
to each justice of the peace of such county, a well bound blank record
book of not less than four quires, with index suitable for a docket,
upon the certificate of such justice that the same is necessary £or the
business of the office.

'An execution which showed that the judgment upon which it was issued was "recovered
before G. S. M.," without stating that he was
a justice of the peace, was not absolutely void
in the hands of the constable, so as to enable
him to protect himself from liability on his bond
for improper or negligent treatment of property
levied upon by virtue thereof. Dean v. Goddard et al., 13 Iowa, 292.

It is the duty of a justice of the peace, upon
the exJ?iration of his term of office, to deposit
with h1s successor his official docket and papers,
to be kept as public records. His successor is
then invested with power to issue executions on
unsatisfied judgments on such docket, thus coming into his hands, in the same manner and with
like effect as the justice rendering the judgments could do. I d., 295.
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TITLE XXII.
OF EVIDENCE.

CHAPTER 1.
OF GENERAL PRINCIPLES OF EVIDENCE.

SEC. 3636. Every human being o£ sufficient capacity to understand the obligation o£ an oath, is a competent witness in all cases,
both civil and criminal, except as herein otherwise declared. [Defendants
in all criminal proceedings shall be competent witnesses in their own behal£, but cannot be called as witnesses by the •state, and should a defendant not elect to become a witness, that £act shall not have any
weight again~t him on_ the trial, nor shall the attorney or attorneys for
the state dnrwg the tnal, refer to the £act that the defendant did not
testify in his own behalf; and should he do so, such attorney or
attorneys will be guilty of a misdemeanor, and defendant shall £or that
cause alone be entitled to a new trial.u]
'
SEc. 3637. Facts which have heretofore caused the exclusion o£
testimony, may still be shown for the purpose of lessening its credibility.v
u Where two or more defendants are jointly
indicted and tried, each may call upon and use
his co-defendant as a witness, the same as
though separate trials had been granted. 7'he
State v. Gig her, 23 Iowa, 318.
The plaintiff in an action of slander is a competent witness and the jury may, if they believe
her testimony, and it proves the words charged,
find a verdict upon her testimony alone. Hess
et ux. v. Fockler et ux., 25 ld., 9, 11.
In a criminal prosecution the wife of an accomplice may testify and the weight of her t~>s
timony is for the jury. 7'he State v. ~IJJ.oore, 25
Id., 128.
The feeling or interest manifested by a witness should be considered by the jury as affecting his eredibility, and for no other purpose.
Holloway v. Griffith, 32 ld., 409.
The general rule of the statute which makes
parties of record competent and compellable to
testify, will not compel a party, who is a witness for himself, to disclose on cross-examination, communications made by him to his attorney in regard to the case. Barker v. Kuhn, 38
Id., 392.
A person indicted for a criminal offense was
held, not a com_petent witness in his own behalf
prior to the taking effect of chapter 168, laws of
1878, amending section 3636 of the code. The
State v. Laffer, 38 Id., 422.

Who competent.
R. § 3978.
Defendant may
testify In his
own behalf.

Amended by
cb. 168,17 G. A.

Oredib!lity.
R. § ~979.

When one of two defendants testifies on behalf of the other, he is liable to impeachment as
a witness, under the same conditions as he
would be if he were not himself on trial. The
State v. Hardin et al., 46 ld., 623.
•The common rule that one defendant in an
indictment cannot be called as a witness for his
co-defendant on a separate trial, unless acquitted, or convicted and not rendered infamous,
was held to be abrogated by this section as it
stood in the code of 1851, in connection with
section 4 of article 1 of the new constitution.
The State v. Nash, 10 Iowa, 81.
A surety in a replevin bond is a competent
witness for the plaintiff in the action. Cook v.
L1Jon et al., Id., 433.
Under the common law, persons insensible to
the obligation of an oath from defect of religious sentiment and belief were incompetent to
testify as witnesses. This fact under this section of the statute no longer excludes such person as a witness, but may still be shown to affect his credibility. The State v. Elliott, 45 Id.,
486.
The fact that a person, whose dying declarations offered in evidence, was a materialist is
admissible in evidence for the purpose of affecting the credibility and weight of such dying
declarations. Id.
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SEc. 3638. No person offered as a witness in any action or proceeding in any court, or before any officer act.ing judicially, shall be
excluded by reason of his interest in the event of the action or proceeding, or because he is a party thereto, except as provided in this
chapter.w
SEc. 3639. No party to any action or proceeding, nor any person
interested in the event thereof, nor any person from, through, or under whom any such party or interested person derives any interest or
title by assignment or otherwise, and no husband or wife o£ any said
party or person, shall be examinPd as a witness in regard to any personal transaction or communication between such witness and a person at the commPncement of such examination, deceased, insane, or
lunatic; against the executor, admini:;;trator, heir-at-law, next of kin,
assignee, legatee, devisee, or survivor o£ such deceased person, or the
assignee or guardian o£ such insane pen~on or lunatic. But this prohibition shall not extend to any transaction or communication as to
which any such executor, administrator, heir-at-law, next o£ kin, assignee, legatee, devisee, survivor, or guardian, shall be examined on his
own be hal£, or as to which the testimony o£ such deceased or insane
person or lunatic shall be given in evidence."

wIt was held under the revision of 1860, that
a party to an action was incompetent to testify
as a witness where the adverse party was an administrator, but that the administrator was competent in such cases. Romans v. Hays, Adm'r,
12 Iowa. 370; Brad7ey 11. Karana,qh. Id., 27::1;
Terhw!e "· Henry et al., 13 Id., 99; Hosmer 11.
Burlc, 26 I d .. 353; Quick t>. Brooks, 29 Td., 484;
Schmid v. Kreismet·, 31 Id., 479; Weudeliug
t•. Besser, Id., 248.
x The administrator of a decPased pPrson was
not, by section 3982 of the revision, rendered
incompetent as a witness in an actiOn to recover
from another the possession of the property of
thP intestate. Bradley v. Kamna,qh, 12 Iowa,
273.
The plaintiff in an action of rPplevin against
a sheriff to recover the po~session of property
taken under attachment, was not, under section
3982 of the revision, rendered incompetent as a
witness, by the death of the plaintiff in the attachment suit in which the sheriff seized the
property replevined. Bemn v. Hayden, 13 I d.,
122.
It was also held, under the same section, the
plaintiff in an action against an administrator,
was not excluded from proving, by bis own oath,
the loss of a writing, which was the basis of the
action, when the facts transpired before the
death of the intestate. The prohibition was
held to apply only when the party offered himself as a witness to prove facts, the knowledge
of which is not, from their nature, confined to
himself. Nash v. Gibson, 16 Id., 305; Keech
v. Cowles, 34 Id., 259.
It was held under the same action that in an
action by the arlministrator of a trustee against
another concerning the matter of the trust, when
the real party was living, the defendant was a
compt>tent witness to prove facts transpiring before the death of the trustee. This section was

held, appilcahle only to cases in which the real
purty in interest is dead. JVatson v. Russell,
18 Id., 79.
A per~on summoned and examined under sections 2:366 and 2:367 of the revision (code, sections 2:379 vnd 2:380), as one suspected of having
takPn wrongful possession of property of a deceased person, was held not a witness within the
meaning of section 3982 of the revision. Smyth
, .. Sm!Jih, 24 Id., 491.
ln a proceedmg to enforce a claim against an
estate the administrator is a competent witness
on behalf of the estate to prove that a settlement of the claim was made between the claimant and the decedent prior to his death. Stiles
et rtl. v. Estate of Botkin, 30 ld., 60.
It was further held under section ::1982 that in
an action against an administrator, the wife of
the plaintiff was not disqualified from being a
witness for her husband, and that she was competent to give evidence against the estate.
lVendeling v. Besser, 31 Id., 248.
So in an action by a surviving partner for nn
injury to property of the firm, the opposite
pltrty was held not rendered incompetent. under
that section. Brown v. Allen, 35 ld., 306.
The husband and wife, in civil actions, are
not competent witnesses against each other, but
objections to their comprtency should be made
when they are sworn, or when it is proposed to
examine 'them, and, if not then made, will he
deemed to havP been waived. Watson v. Rislcamire, 45 Id., 231.
In a contest between creditors as to prionty
respecting the funds in the hands of the administrator of one of the debtors, who was made a
party defendant to the proceeding, such adminIstrator was held not "the adverse party,"
within the meaning of section 3982 of the revision; and one of such contesting creditors who
intervened in such contest was held a compe-
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SEc. 3640. .Any person may have his own deposition, or that of
any other person, read and used as evidence in all cases where his evidence would be incompetent by the provisions of the preceding section, by causing such deposition to be taken either before or after suit
brought during the lifetime or sanity of the person against whom his
executor, heir, or other representative, the same is to be used; pro11ided, such deposition shall have been taken and filed ten days prior
to the death or insanity of such person. If after suit brought, such
deposition may be taken in the usual manner; if before, then the same
may be taken de bene esse, as provided by law.
SEc. 3641. [Neither the husband nor wife shall in any case be a witness against the other, except in a criminal prosecution for a crime
committed one against the other, or in a civil action or proceeding one
against the other; but they may in all civil and criminal cases be witnesses for each other.Y]
tent witness as to matters that transpired before
the death of the decedent. Gordon v. Kennedy,
36 Id., 167.
A book of account, when admitted, assumes
the character of written testimony which cannot
be changed by parol. It was accordingly held,
whereon the debit side of the account there
were entries as follows: "By cash in money,"
"To cash in money,'' that the evidence of the
person offering the books was not, where the
adverse party w'as an executor, competent to
show that the word "by," thus occurring in the
entries, was used by him in the sense of " to."
Cummins v. Hull's Adm'r, 35 Id., 253.
In an action against an administr.1tor on a
promissory note by an assignee thereof, the
payee is a competent witness for the plaintiff.
Burrou,qhs v. McLain, 37 Id., 189.
In an action to compel a conveyance of land
under a parol contract with a person since deceased, whose administrator had been made a
party, and who was a proper though not a necessary party, the depositions of the plaintiff and
his wife to prove the contract were held to have
been properly admitted in evidence. Campbell
v. ~Mayes et al., 31:1 Id., 9.
A party was held not disqualified under section 3982 of the revision, in an action to which
an administrator was a party, when his testimony related to no personal transactions or communications between him and the deceased.
Sypher v. Savery, 39 Id., 258.
The interest which will disqualify a witness
when an administrator is a party, under section
3639 of the code, is such an interest as would
disqualify him at common law. Where his interest is equally balanced on both sides, he is
con;.petent. Goddard v. L~f!lngwell, 40 I d., 249.
In an action against an aaministrator de bonis
non, a witness may testify to transactions and
communications with the former administrator.
Such evid~nce is not excluded under section
3639 of the code. Dunne v. Deery, Id., 251.
In an action to foreclose a mortgage by an assignee from a decedent, the heir is not disqualified by this section of the code from testifying
respecting a transaction between the defendant

Depositions
taken conditionally,

Husband and
wife as wit-

nesses.
Repealed and
substituted by
cb. 33, 15 G. A.

and the deceasPd, Sweezey v. Collins et ux.,
Id., 540.
Under this section of the code it is not competent for the plaintiff in an action against the
administrator, to testi(v respecting pers<>val
transactions between himself and the dec,
for the purpose of rebutting the testimot
the widow of the decedfmt. Canaday v. J
son, Id., 587.
In an action on a promissory note by the executors of the assignee thereof. in which action
the defendant avered that the alleged assignee
was really the agent only of the payee, and that
he had made payment to the agent, it was held,
that the court might, in a trial without a jury,
exclude the testimony of the defendant in support of this averment. "Williams v. Brown, 45
Id., 102.
One of the proponents of a will cannot be
permitted to testify respecting conversatiOns
with the testator, even though his testimony be
oft'ered, not in his own behalf, but for the other
proponents. Sisters of Visitation v. Glass et
al., Id., 154.
In an action against an administrator for services rendered to the decedent, the plaintiff
cannot be permitted to testify in his own behalf to facts which would raise an implied contract to pay for the services. Smith v. Johnson,
Id., 308.
In an action on a vromissory note against an
administrator, alleged to have been given for
work and labor performed by plainhff's wife,
the testimony of the wife was held to be incompetent to show the amount of labor performed.
A.•hworth v. Grubbs, 47 Id., 353.
In an action by a wife upon a promissory note,
which had been executed to her as payee by the
procurement of her husband, since deceased,
the testimony of the defendant as to what oceurred between him and the deceased at the
time of tne execution of the note is incompetent.
Willcox v. Jackson, 51 Id., 208.
1 Where the wife is admitted to testify in behalf of her husband, her testimony is to be received, and her credibility tested, by the same
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SEc. 3642. Neither husband nor wife can be examined in any case
as to any communication made by the one to the other while married,
nor shall they, after the marriage relation ceases, be permitted toreveal in testimony any such communication made while the marriage
subsisted.'
SEc. 3643. No practicing attorney, counselor, physician, surgeon
minister of the gospel, or priest o£ any denomination, shall be allowed
in giving testimony to disclose any confidential communication properly entrusted to him in his professional capacity, and necessary and
proper to enable him to dischars-e the £unctions o£ his office according to the usual course o£ practice or discipline. Such prohibition
shall not apply to cases, where the.party in whose £ayor the same are
made waives the rights conferred. a
SEc. 3644. A public officer cannot be examined as to communications made to him in official confidence, when the public interests
would suffer by the disclosure.
SEc. 3645. The judge of the court is a competent witness for either
party, and may be sworn upon the trial. But in such case it is in his
discretion to order the trial to be postponed or suspended and to take
place before another judge.
SEc. 3646. No witness is excused from answering a question upon
the mere ground that he would be thereby subjected to a civil liability.

rules which apply to all other witnesses. The
State ''· Guyer, 6 Iowa, 263.
It was held un:ler section 3983 of the revision
that the wife was not a competent witness in a
civil action for the husbtmd. Karney v. Paisley, 13 ld., 89.
But in Russ v. The Steamboat 1Var Ea,qle, 14
Id., 363, it was held that the wife might, under
section 3986, be made competent to testify for
her husband when he waived the prohibition
contained in the statute. To the same effect is
Blake v. Graves. 18 Id., 312.
It was also held under sections 3983 and 3984
of lhe revision, that in an action by a vendor of
real estate against the heirs of the vender to enforce a vendor's lien, the widow of the deceased
vendee was a competent witness to show a conversation between the plaintiff and her husband,
in relation to the subJect matter of the action.
Pratt v. Delavan et al., 17 Td., 307.
A party could not, under the revision, call as
a witness the husband or wife (as the case might
be) of the adverse party against the objection
of such party. Stanley v. lrforse, 26 Id., 454.
In a prosecution against the wife and her paramour for adultery, the husband is a competent
witness for the state and is not disqualified from
testifying against her. The State v. Bennett, 31
Id., 24.
Where the husband and wife were indicted
for keeping a house where intoxicating liquors
were unlawfully sold, and were tried together,
it was held, that the wife was a competent witness for her husband, with the restriction that
her testimony should not be considered in her
own behalf. The State v. Donovan, 41 Id., 587.
Under section 3641 of the code, as amended

by chapter 33 of the acts of the fifteenth general
assembly, husband and wife are not competent
witnesses against each other in a civil action,
but objections to their competency should be
made when they are sworn, or when it is proposed to examine them, and, if not then made,
will be deemed to have been waived. Watson
v. Riskamire et ux., 45 Id., 231.
• This section is identical with section 3984 of
the revision, and section 2392 of the code of
1851.-ED.
This section relates only to the communications
made by the husband and wife to each other
during the marriage. It does not render the
wife incompetent after the death of her husband
to testify as to matters which she knew of her
own knowledge. Romans v. Hay's Adm'r, 12
Iowa, 270.
a Communications relating to the subject matter of an action, made by one of the parties
thereto, to a person whom he supposed to be an
attorney at law, and with a view to engage him
as such in said suit, when such person was not
an attorney of any court, but was receiving business as one, and was expecting to be. and was
admitted to practice at the next term of the district court, were held not privileges under section 2393 of the code of 1851. Sample v. Frost,
111 Iowa, 266.
Communications made to an attorney in the
course of a professional consultation, which do
not relate to the subject matter of the consultation, are not" privileged. The State v. Mewhel·ter, 46 ld., 88. See, also, PiP-rson v. Steortz,
Morris, 136.
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SEc. 3647. But when the matter sought to be elicited would tend Criminal.
to render him criminally liable, or to expose him to public ignominy. R. § 3989.
he is not compelled to answer except as provided in the next section,
SEc. 3648. A witness may be interrogated as to his previous con- Pro"ViEl-fon~ :
viction for a felony. But no other proof of such conviction is com- conviction.
R, § 3990.
petent except the record thereof.
SEc. 3649. The general moral character of a witness may be proved Moral character.
for the purpose of testing his credibility.b
R. i 3991.
SEc. 3650. When part of an act, declaration, conversation, or Whole of a
or conwriting, is given in evidence by one party, the whole on the same sub- writing
versation.
ject may be inquired into by the other; thu'l when a letter is read, all R. § 3992.
other letters on the same subject between the same parties may be
given. And when a detached act, declaration, conversation, or writing is given in evidence, any other act, declaration, or writing which
is necessary to make it fully understood or to explain the same, may
also be given in evidence."
SEc. 3651. When an instrument consists partly of written and Writing and
printing.
partly of printed form, the former controls the latter when the two R.
§ 3993.
are inconsistent. d
SEc. 3652. When the terms of an agreement have been intended Understanding
parties.
in a different sense by the parties to it, that sense is to prevail against of
R. § 3994.
either party in which he had reason to suppose the other understood it.
· SEc. 3653. Historical works, books of science or art, and published Hlstcrtcal and
works of
maps or charts, when made by persons indifferent between the parties, science.
R.
§ 3995.
are presumptive evidence of facts of general notoriety or interest.•
b When one of two defendants testifies in a
criminal prosecution in behalf of the other, he
is liable to impeachment as a witness under the
same comlitions as he would be if he were not
himself on trial. The State v. Hardin et al., 46
lowa, 623.
•The other act or declaration of a party, contemplated in this section, to be admissible in evidence, must be something which is necessary to
make the previous or subsequent detached act or
declaration fully understood, or to explain it.
Dougherty v. Pose.qate, 3 Iowa, 88.
lt is not all that a party may have said at
other times, with regard to the subject of the
suit, or matter in controversy, that is admissible
in evideuce under this section of the code. I d.
Where in an achon on a promissory note,
given in part payment for a reaper, in which the
defendant claimed damages on the ground of a
breach of warranty under which the reaper was
sold, a witnesR for the defendant on cross-examination, testified that after the reaper was delivered, defendant told him he was going across
the river to Rock Island, to get some castings
for the reaper, and thereupon the defendant of·
fered to prove by the witness, what he told him
afterwards in another conversation, about the
working of the reaper, with the castings thus
obtained, which was admitted. Held, that the
evidence was not admissible under this provision
of the statute. JV·,fliams v. Donaldson, 8 Id.,
108.
)f a part of a conversation is given ·in evidence by one party, the opposite party may enquire into all of it which relates to the same

subject, on the cross-examination of the witness
by whom the conversation is proved. Gaddes
v. Lord et al., 10 Id., 141; TVilhefmi v. Leonard,
13 ld., 330; Jones v. Hopkins. 32 Id., 503;
Courtright v. Deeds, 37 Id., 503, 514; Baker v.
My,qatt, 14 ld., 131.
The rule that when part of a conversation
has been introduced, the other party may insist
upon the whole of it relating to the same subject, does not apply where a party seeks to introduce his own statements in evidence for himself, because a portion of a conversation in
which they were made, has been stated by Ins
own wi.tness, at his instance, without objection
from the opposite party. The State v. Elliott,
15 Td., 72.
It is not a sufficient objection to the introduction of a letterin evidence, that the letter to which
it was a reply, and which was in the possession of
the opposite party, was not called for and put
in evidence, when the introduction of such letter
is not necessary to an understanding of the contents of the one offered. Bl'ayley v. Ross, 3.~
Id., 505.
d When the granting clause in a deed is in
writing, and the general covenants are printed,
the former will govern when the two are inconsistent. McNear v. McComber, 18 Iowa, 12, 17.
• A map of a city purporting to be a correct
pla.t thereof, made by United States Commissioners, who, under an act of congress, laid off
and platted the city, is not admissible in evidence in an action of right; when it appears that
the map offered is but a copy, and it is not
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SEc. 3654. When a subscribing witness denies or does not recollect
the execution of the instrument to which his name is subscribed as
such witness, its execution may be proved by other evidence.
SEc. 3655. Evidence respecting handwriting may be given by comparison made by experts, Ol' by the jury, with writings of the same
person which are proved to be genuine.f
SEc. 3656. Every private writing, except a last will and testament,
after being acknowledged or proved and certified in the manner prescribed for the proof or acknowledgment of conveyances of real property, may be read in evidence without farther proof.
SEc. 3657. The entries and other writings of a person deceased,
made at or near the time of the transaction and in a position to know
the £acts therein stated, are presumptive evidence of such £acts when
the entry was made against the interest o£ the person so making it, or
when made in a professional capacity or in the ordinary course of
professional conduct, or when made in the performance of a duty
specially enjoined by law.g
BOOKS OF ACCOUNT.

When and how
admitted in
evidence.
R. § 3999.

SEc. 3658. Books of account containing charges by one party
against the other, made in the ordinary course of business, are receivable in evidence only under the following circumstances, subject to
all just exceptions as to their credibility:

shown that it is a true copy. Pjotzer v. ll!ullonelf, 30 Iowa, 197.
This section of the statute making books of
science and art admissible as evidence, does not
render inadmissible any other respecting matters
to which they relate, which was before admissible. Hence, medical or surgical authorities are
not the best or only evidence as to whether there
is any difference among them as to the mode of
treatment or proper course to be pursued, but
the same may be shown by the testimony of
physicians or surgeons. B1·odhead v. Wiltse, 35
Id., 429.
Such witnesses are also competent to testify
who are standard authors, and the treatment
they prescribe. I d.
r Hand writing may be proved by comparison
made by experts, or by the jury, with the writing of the same person which is proved to be
genuine. Baker v. J,fy,qatt, 14 Iowa, 131;
Hyde v. Wooljolketal., 1 Id., 159; Lay v. Wissman, 36 ld., 305.
Where it ia sought to prove hand writing by
comparison, the standard writing must be
proved to be genuine by the testimony of a witness who saw the party write it, or by the party's admission or the like, and the certificate of
an acknowledgement of a deC'd is not competent
to establish the genuineness of the signature of
the grantor thereto as a standard. Hyde v.
TJ' ooljolk et al., 1 I d., 159.
On the trial of an equitable action on appeal
in the supreme court, the court may compare the
signature to a writing in controversy with writing of the same person which is proved to be

genuine, as evidence of hand-writing. Morris
v. Sargent et al., 18 Id., 90.
The determination by the court below of the
question of the genuineness of a si€rnature upon
the evidence of experts, by companson of handwriting, is entitled on appeal, to the same consideration as the verdict of a jury. Lay v.
Wissman, 36 Id., 305.
While the evidence of experts to establish the
genuineness of hand writing is ·competent under the statute, it is evidence of the lowest order and most unsatisfactory character. JVhitakn· v. Parker, 42 I d., 585.
In order to render a witness competent as an
expert to testify of hand-writing by comparison,
it IS not necessary that he should possess the
highest skill or information on the subject, or
that he should testify that he is an expert, for
the inquiry does not require a witness of a particuh•.r calling as an expert, but his admissibility
depends on his means of knowledge as a business man and his intelligence. Hyde v. Wooljollc, et al., 1 Id., 159.
gEntries made by a party who is dead, in respect to his own business transactions, in a
book kept for that purpose, are admissible in
evidence as to such transactions, when clearly
against the interest of the party making such
entries. The State v. JVoodard, 20 Iowa, 541.
The jury, however, should be told that while
this evidence is competent, the right of crossexamination does not exist, that it is not highly
favored by the law, and that they should give
it such weight, as. under all the circumstances,
they deem it entitled to. I d.
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1. The books must show a continuous dealing with persons generally, or several items of charge at different times against the other
party in the same book or set o£ books;
2. It must be shown by the party's oath or otherwise that they
are his books of original entries;
·
3. It must be shown in like manner that the charges were made at
or near the time o£ the transactions therein entered, unless satisfactory reasons appear for not making such proof;
4. The charges must also be verified by the party or clerk who
made the entries, to the effect that they bel.ieve them just and true, or
a sufficient season must be given why such verification is not made.h
(CHAPTER

36,

LAWS OF

1876.)

EVIDENCE IN ACTIONS ON ACCOUNT.

AN AcT in relation to evidence in actions upon accounts. [Additional

TlUe.

to code, chapter 1, title XXII: "Of evidence."]
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa That in all actions for money due upon an open account when
the defendant has been personally served with the original notice
therein and the petition is duly verified, and. where a bill of particuIars o£ said account is incorporated into or attached to the petition, i£
the defendant makes default or fails to controvert or deny the same
or any of the items thereof, by pleading duly verified, the account or
so much thereof as is not so controverted or denied, shall be taken as
true and admitted.
Approved, March 4, 1876.
h Where on the trial, the plaintiff product>d a
small book, containg the account on which the
suit was brought, in which were charges against
the defendants and other persons, which among
other things charged the defendants with a certain quantity of stone; and the plaintiff testified that the charges in the book against the defendant, ·were not made at or near the time of
the transaction, for the reason that he was not
present when the defendants were getting the
stone, that the defendants told him, after they
had .finished getting the stone, the amount,
which he then entered as appeard in said book,
that this was his book of original entries, and
that the charges therein made were true: it was
held: 1. That the book, so far as it related to
the stone, was properly admitted in evidence;
2. That as to the other items of the account,
the book should have been rejected; 3. That
the showing of the plaintiff brought the book
within the reason and spirit of the statute . .Anderson v . .A me.~ tit- Co., 6 Iowa, 486.
Prior to the statute makingF.arties competent
witnesses in their own behal , the plaintifl', in
an action on an account was competent to show
the preliminary matters required by law in order to introduce his books of account in evidPnce. Hastin,qs tit- Co. v. Devoran, 7 Id., 319.
Whenever the law provides for the admission
of books of account in evidence, it is based upon
the idea of the presence themselves on the trial,

In action on
open account.

~at~~e~~;.:::u
or tans to deny,
Accounttobe
taken as true.

and in their absence evidence of their contents
cannot be substituted. Churchill et al. v. Fulliam, 8 ld., 45.
The book itself, when admitted, becomes the
witness, and is still subject to any objections
which may be made by the opposite party respecting its credibility, arising from the manner
in which it has been kept-its appearance, erasures, alterations, confusion and irregularity,
and whatever may tend to diminish its credibility m the minds of the jury. Id.
To render books of account admissible in evidence, the necessary preliminary facts must be
shown by the oath of the person who made the
entries, unless his absence, or the absence of his
testimony is satisfactorily accounted for. Karr
v. Stivers, 34 Id., 123.
It must appear that the charges sought to be
proved were made in the ordinary cout·se of the
party's business. Id. See, also, Veiths v.
Ha_q,qe, 8 Jd., 163; Youn,q v. Jones, Id., 219;
Lord v. Ellis, 9 Id., 301; Snell et al. v. Eckerson, 8 ld., 284; Sloan v . .Ault, Id., 229: Cummins v. Hull's .Admr's, 3.5 Jd., 253.
It must be shown that the entries in the book
were made at or about the time when the transactions therein entered occur1·ed, or a satisfactory
reason must be shown why thE'y were not so entered. Anderson v. .Ames d!: Co., 6 Id., 487.
An item of charge in a book of account
"for four months work," cannot be established
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INSTRUMENTS AFFECTING REAL PROPERTY.
Evidence.
:H. § § 2235, 4001.

J?~cord

or cer-

tified copy.
R. § 4092.

SEc. 3659. Every instrument in writing affecting real estate, which
is acknowledged or proved, and certified as hereinbefore directed, may
be read in evidence without farther proo£.1
SEc. 3660. The record of such instrument, or a duly authenticated
copy thereof, is competent evidence whenever by the party's own oath
or otherwise the original is shown to be lost, or not belonging to the
party wishing to use the same, nor within his control. And in such
case no objection to the re.cord that no official seal is appended to the
recorded acknowledgment thereof, if, when the acknowledgment purports to have been taken by an officer having an official seal, there be
a statement in the certificate of acknowledgment that the same is
made under his hand and seal of office, and the records show by a scroll
or otherwise that there was such a seal, which will be presumptive
evidence that the official seal was attached to the original certificate)

by the book specifying dates between which the
work was performed. Karr v. Stivers, 34 ld.,
123.
Books of account are not admissible for the
purpose of proving cash items, as "for money
loaned'' or ''money paid," unless it be shown
that the person offering the books is engaged in
a business to justify such charges, as that of
banking or receiving money on deposit and paying it out. Cummins v. Hull's Admr's, 35 Id.,
2-53; Veiths v. Ha_q_qe, 8 ld., 163; Young v.
Jones, Id., 220; Sloan v. Ault, ld., 229.
Whether a book of account is admissible in
evidence or not, is a question for the court upon
the preliminary proof offered under this section
of the code; the degree of credit to be given to
it after it is admitted, is a question for the jury
under the instructions of the court. Eyre v.
Cook, 9 ld., 185.
Where a party against whom entries are made
in books of accounts, or against whom an account
is rendered, relies upon or seeks to avalil himself
of credits entered in his favor, he will not be
allowed to do so without at the same time making the whole aceount evidence against him.
Veiths v. Hagge, 8 Id., 163.
Books of account cannot be proved by depositions, by proving their character and contents,
with copies of the accounts annexed to the depositions, unless the books themselves are produced
in court. Churchill v. Fulliam et al., 8 Id., 45.
A book which was called a book of original
entries, but which was taken up with memoranda of purchases of hogs, with the computation of their weights, prices, and amounts paid
thereon, was held inadmissible as a book of
original entries. Whislerv. Drake, 35 ld., 103;
Ilm·t v. Livingston, 29 Id., 217.
Entries in the books of a trustee of su bscribers to a loan of money received by him from subscribers and paid over by him to the borrower,
are inadmissible as evidence in an action by a
subscriber to the loan against such borrower.
Sypher v. Sat,ery, 39 Id., 258.
1 Where a sworn answer does not deny the execution of a deed, but avers that it was not ex-

ecuted for d 1'alunble consideration, if it is
properly acknowledged, proof of its genuineness
and validity, is not, under the statute, necessary
to its admission in evidence. Savery v. Browning, 18 Iowa, 246.
'As between the grantee and a creditor of the
grantor, the date which a deed bears is prima
facie evidence of the time of its execution, es·
pecially when it does not appear that the party
was a creditor at the date of the deed. I d.
Secondary evidence of the contents of a deed
cannot be given to prove title in an action of
right, unless the deed be shown to be lost, or
not belonging to, nor within the control of, the
party wishing to use the same. TVillimns v.
Heath, 22 Id., 519.
In the absence of evidence to the contrary, it
will be presumed that a deed in the custody of
the grantee was delivered by the grantor and
accepted by the grantee at the date of its execution. Wolverton v. Collins, 3~ Id., 238.
J The recording laws of this state have no ap·
plication to patents issued for lands sold by the
United States; and a copy of such a patent contained in the record books of a county, is not
admissible in evidence under this section of the
statute. Curtis v. Hunting, 6 Iowa, 536.
'l'he single fact that a mortgage of lands is
found upon the records of a county, raises no
presumption of its delivery to, and acceptance
by, the mortgagee, against the positive and un•
qualified denial of the mortgagee and those
claiming under him, that he ever received the
mortgage, or lutd any knowledge thereof. Fole1f v. Howard, 8 Id., 56.
·An agent of a party to an action who had
held possession of title deeds which are lost., is
competent to make the necessary preliminary
proof to admit secondary evidence of their contents. Cat·bin v. Bebee. 36 Id., 336.
The possession of a written instrument furnishes presumptive evidence of ownership in the
person having such possession. Courtright v.
Deeds, 37 Id., 503.
Where the original deed is not in the possession, or under the control of the party wishing
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SEc. 3661. The provisions of the preceding section are intende·d to
apply to all instruments heretofore recorded, as well as those hereafter
to be recorded.
SEc. 3662. · Neither the certificate, nor the record, nor the transcript thereof, is conclusive evidence of the facts therein stated.

Retrospective.
R. § 400 3•
Not conclusive,
R. §

4004

•

STATUTE OF FRAUDS.

SEc. 3663. Except when otherwise specially provided, no evidence
of the contracts enumerated in the next succeeding section is competent, unless it be in writing and signed by the party charged or by his
lawfully authorized agent.
SEc. 3664. Such contracts embrace:
1. Those in relation to t he sale of personal property, when no
part of the property is delivered, and no part of the price is paid;
2. Those made in consideration of marriage;
.
3. Those wherein one person promises to answer £or the debt,
default, or miscarriage of another, including promises by executors
to pay the debt of their principal £rom their own estate;
4:. Those for the creation or transfer o£ any interest in lands,
except leases for a term not exceeding one year;
5. Those that are not to be performed within one year £rom the
making thereof.k
·
'
to use it, the record copy of the same is competent. It is not necessary to the competency of
such copy that resort shall first have been had
to legal process to procure the original. McNichols v. Wilson et al., 42 I d., 385.
k Although the language of our statute of
frauds (section 3663) is different from the fourth
section of 29 Charles II, which provides "that
no action shall be brought," while ours provides
that "no evidence of the contracts enumerated
'" '" is competent," yet the meaning is the
same; no action can be maintained under either,
unless the contmct be in writing, with the exceptions stated in the statute. Westheimer v.
Peacock, 2 Iowa, 527.
•
A defendant cannot be held liable upon a parol promise to pay the debt of another, made
subsequent to the creation of the debt, and while
the onginal debtor continues liable the consideration of the original debt will not attach to
the subsequent promise; but if the subsequt>nt
promise is distinct in its nature and arises out of
some new and original consideration of benefit
or harm, moving between the newly contracting
parties, the promise is not within the statute of
frauds, and may be enforced. Westheimer v.
Peacock, 2 Iowa, 527. See also, Chadwick v.
Brown, Mor., 482; Burr!ford v. Purcell, 4 G.
Greene, 488; Morgan v. McLaren, Id., 536.
In the sale of personal property delivery is essential to vest the title in the vendee. Courtright
v. Leonard, 11 Id., 32.
·
No evidence is competent to establish a parol
contract for the purchase of personal property,
where no part of the same has been delivered,
nor any portion of the price paid, except that. of
the party against whom the contract is sought

55

Written evidence only
admissible.
R. § 4007.
Contracts.
R. § to<'7.

to be enforced. Burnside cf: Co. v. R«wson cf:
Co., 37 Id., 639.
The statute of frauds will not exempt from
liability one who has received part of the consideration of a note, notwithstanding he was
not a maker thereof. Dee v. Downs et al., 50
Iowa, 310.
An agreement to foreclose a mortgage and
convey the land acquired thereunder is not within the statute of frauds and may be proved by parol. Cooley v. Osborne et al., Id., 526.
The proviAions of our statute of frauds, unhke
the English statute of 29 Charles II, relate
merely to the evidence or proof of contracts, and
not to their validity. Accordingly, where A.
agreed to sell B. an interest in lands, and to receive in consideration thereof B's note, to be indorsed by C., D. and E., B. accordingly executed a note and procured the indorsement of C.
and D. E. was not present, but D., thoug-h
without authority, agreed for him that he would
indorse the note, which E. suusequently did,
with full knowledge of all the facts: held: 1
That D's agreement that E. would indorse the
note was not void by reason of the statute of
frauds; 2. That E's subsequent indorsement operateu as a ratification of said agreement by D.;
3. That the indorsement by E. related back to
the date of the note and as between him and .A.
was not open to the plea of want of consideration. Berryhill v. Jones, 35 Id., 335.
Where the promise to pay the debt or discharge the obligation of another arises out of a
new and original consideration between the
payer and the debtor, the case is not within the
statute of frauds, and the contract is not required
to be evidenced in writing and signed by the

866
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SEc. 3665. The pro-vision of the first sub-division of the preceding
section, does not apply when the article of personal property sold is not
at the time of the contract owned by the vendor and ready for delivery;
but labor, skill, or money, are necessarily to be expended in _Producing
or procuring the same; nor do those o£ the fourth sub-diviswn of said
section apply where the purchase money, or any portion thereof, has
been received by the vendor, or when the vendee, with the actual
or implied consent of the vendor, has taken and held possession
thereof under and by virtue of the contract, or when there is any
other circumstance, which, by the law heretofore in force, would have
taken a case out of the statute of frauds. 1

party to be charged. ThP Blah· T. L. dl: L. Co. swamp lands in compromise of an action pendv. Walker, 39 Id., 406; Johnson v. Knapp, :36 ing against the county, to recover for services
Id., 616; Chamberlin v. In.qalls, 38 Id., 300.
rendered in securing to it the title to swamp
The plaintiff in his petition alleged that the lands from the United States, and the written
defendant, being engaged in procurmg subscrip- acceptance of such proposition by the person to
tions to aid in the construction of a certain rail- whom it was made, constitutes a contract in
road, verbally promised the plaintiff that if he writing and will be specifically enforced against
would subscribe a CPrtain amount, he, the de- the county. A formal written contract signed
fendant, would, in case the defendant sold his by the parties is not required. Grimes v. Hamfarm before the payment of all said subscrip- ilton Coullf1J, 37 ld., 290.
In order· to exclucle evidence of an oral contion, assume plaintlfi"s oblig-ation. refund to him
the amount paid, and pay the balance himself. tract, on the ground that it is not to be performed
within a year from the making thereof,
Held, that parol evidence was not admissible to
prove the agreement alleged, in an action the contract must show, either by express terms
against the defendant thereon. Kauffman v. or necessary implication, that its perfomance
within the year i~ prohibited or impossible.
Hartsock, 31 Jd., 472.
Where a parol contract for the sale of real The Blair T. L. &. L. Co. v. TV alker, 39 I d., 406.
1 "Where a party residing in one place, pur·
property, is followed by the taking possession by
the purchaser, and the payment of a small part chases goods of another, residing at a different
of the purchase monPy, such facts will take'it place, through an agent where the contract was
out of the statute of frauds; the doctrine of made, which goods belonged to the vendor and
p.ut performance assumes the admissibility of ready for delivery, to be forwarcled by express,
parol evidence to explain it. Collins v. Vande- and pahl for with a secured note, payable in
ver, 1 Iowa, 573.
six months, it was held that the contract did
A parol contract. for the sale of improvements not come within the exc1~ption of this section,
on the public lands is not within the statute. and to be valid should have been in writing.
Zickafoose v. Hurleclc, Jl.lor., 17.5.
Pm'iridge v. Wilse!f, 8 Icl., 459.
The facts which remove a parol contract from
Where land is purchased by one party from
the operation of the statute of frauds may be another by a parol contract, thP consideration
part thereof paid, or possession taken, in
or
shown by parol. Be~wett v. Nye, 4 G. Greene,
410.
pursuance of, and under the contract of purIn order that possession shall have the effect chase, the purchaser will be entitlt>d to, and
to take a parole contract out of the statute of may enforce, specific performance of such confrauds, the possession must have been taken un- tract. Humphrey v. 11fOOI'e, 17 Icl., 193, 194;
der the contract, and with the coment of the Collins v. Vanderer, 1 1cl., 573; Fctirbrother v.
vendor; and when so taken the contract is good. Shaw, 4 ld., 570; Moore v. Pearson, 6 ld., 279.
Carrolls v. Cook dl: Shelley, 15 Id., 455; Bald- Devin v. Himer, 29 Id., 297; White v. Butt, 32
win v. Thompson, Td., 504.
Jd., 335.
The fourth sub-division of section 3664 of the
In order to enforce a parol contract for the
Code, as respects leases, has reference to the du- sale and conveyance of real property, the existnrtion of the term of the lease, and not to the ence of the contract and 1ts terms must he
time of the performance of the contract, with shown, and that the vendee, either paid a part of
reference to the date of making or entering in- the purchase money, or took possession m pur·
to the same. Sub-division five does not ap,ply suance of the contract. Fail·brother v. Shaw,
to contracts for the creation or trrmsfer of an m- 4 Tel., 570.
Parol evidence is admissible to establish a
terest in lands. Sobey v. Brisbee, 20 ld., 105.
A parol license t,o mine should be accompa- contract for the ~ale of real property when it
nied by possession under the license to exempt has been proven that the party to he charged
it from the operation of the statute of frauds. has received rent for the same under claim of
Anderson t'. Simpson et al., 21 Id., 399.
ownership based upon the sale. S1ceency t'.
A resolution of the board of supervisors of a O'IIam, 43 Id., 34.
county proposing to conv!JY It port.ion of its
A parol gift of an ancester to a son aml h::!ir,
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SEc. 3666 The above regulations relating merely to the proof of When not deld the
contracts, do not prevent the enforcement of those which are not de- nied
pleadings.
nied in the pleadings, unless in cases where the contract is sought to n. § 4009.
be enforced, or damages to be recovered for the breach thereof, against
some person other than him who made it.m
SEc. 3667. Nothing in the above provisions shall prevent the party Party made
witness.
himself against whom the unwritten contract is sought to be enforced, n.
5 40io.
from being called as a witness by the opposit~ party, nor his oral testimony from being evidence.n
SEc. 3668. The usual protest of a notary public without proof of Notsry public:
certificate of.
his signature or notarial seal, is prima facie evidence of what it recites n.
§ § 199, 4011.
concerning the dishonor and notice of a bill of exchange or promissory note, and a copy from his record, properly certified to by him,
shall receive such faith and credit as it is entitled to by the law and
custom of merchants. 0
followed by pos~ession thereunder, the payment
of taxes, .tnd the making of permanent im·
provements thPreon is not within the statute of
frauds, and the title of the donee will be quieted
as against the other heirs. Hughes v. Lindsey,
3lld., 329.
Where a parol promise of a parent to convey
real property to his child, is clearly, definitely
and conclus1 vely established, and the child, on
the faith of such promise, has entered into pos·
session and made permanent improvements upon
the land, the parent will be decreed to specifically
perform his promise. :Moore v. Pearson, 6 ld.,
279.

The term "perchase 111oney" as used in this
section of the statute, means the co113ideration
received, in whatever form it may be. It was
accordingly held, where the plaintiff agreed to
convey to the defendant a certain parcel of land
for a certain parcel to be conveyed by the defendant to the plaintiff, that a conveyance by the
plaintiff m accordance with the contract, was a
payment of the purchase money within the
meaning of the statute. Devin v. Himer, 29
Id., 297.
A parol license to mine should be accompanied with possession to take it out of the statute of frauus. Anderson v. Simpson, 21 Id.,
399.

The first subdivision of section 3664 does not,
under the provisions of section 3665 apply where
the article sold is not at the time owned by the
vendor and ready for delivery, and labor, skill
or money are necessarily to be expended in producing the same. The same applies to an
agreement for a lien upon, and respecting the
possession of property in this condition. Brown
v. Allen, 35 Id., 306.
m Under this section, when the plaintiff is
otherwise entitled to specific performance, and
the defendant either admits, or does not deny in
his answer an unwritten contract for the pur·
chase of land, it may be enforced, notwithstanding the benefit of the statute is in~isted upon in
the answer. Auter v. Miller, 18 Iowa, 405.
The petition alle!l"ed that on a certain day
named, the plaintiff entered into a verbal con-

tract with the defendant for the purchase of certain lands; the answer denied that on the day
named the defendant entered into such contract;
denied that at the time stated, the defendant,
by any valid contract, agreed to sell and convey
the real estate described; and denied that the
defendant made any lawful contract with the
plaintiff for the sale of the real estate upon the
terms alleged;. held, that the allegations of the
petition were sufficiently denied to put the plainupon proof of the contract by competent evedeuce. llfahana v. Blunt, 20 Id., 142.
A parol contract, which is within the statute
of frauds, may be established if not denied in
the pleadings or if admitted by the party against
whom it is sought to be enforced, but in such
case the petition should state the manner in
which it is expected that the contract will be
proved, otherwise it will be subject to demurrer.
Babcock v. llfeek, 45 Id., 137.
n The party against whom a paroi contract,
which is within the statute of frauds, is sought
to be enforced, is the only competent witness to
prove such contract. An agent of the party
does not come up to the letter or spirit of the
statute. Bu1·nside d; Co. v. Rawson <£· Co., 37
Iowa, 639.
When the plaintiff calls the defendant as a
witness under this section to establish a parol
agreement within the statute of frauds, he will
not be permitted to introduce evidence to contradict or impeach that of the defendant. Hunt
v. Coe et al., 15 Id., 197.
Where a parol contract within the statute of
frauds is proved by the testimony of the party
against whom such contract is sought to be enforced, it is thereby taken out of the statute and
the contract will be enforced. Hobbs v. Brayton, 24 Id., 596. 598; Smith v. Phelps, 32 Id.,
1)37; L.IJon t'. 'l'hompson, 16 Id., 62; Auter v.
,lfiller, 18 Id., 405; llfahana v. Blunt, 20 Id.,
62; Anderson v. Simpson, 21 Id., 399.
• A certificate of protest by a notary, in the
" usual form," is evidence only of the facts recited therein; and where it states that the notice
of protest was sent hy mail to the address of
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Inferior tribunals: presumption.
R. § 4120.

Records of
court in same
county.
Cb. 86, § 7, 12
G. A.

XXTI.

SEc. 2669. The future proceedings of all officers, and of all courts
of limited and inferior jurisdiction within this state, shall, like those o£
a general and superior jurisdiction, be presumed regular, except in re~
gard to matters required to be entered of record, and except when oth~
erwise expressly declared.P
SEc. 3670. The records and papers properly filed in a cause in either
the district or circuit court of a county, are equally evidence in the
other court. Depositions taken for either court may be used in the
other with the same effect, subject to like objection, as if taken in such
court.
,.

clerks to Issue
subpoenas.
4012
R. §
'

[TITLE

/.--~

HOW TESTIMONY IS TO BE PROCURED.

/'SEc. 3671. The clerks o£ the several courts shall, on application of
/any person having a cause or any matter pending in court, issue a
subprena for witnesses under the seal o£ the court, inserting all the

the indorser at a certain place, it will be assumed
that the place named is the residence of the
indorser. Bradshaw v. Hedge et al., 10 Iowa,
402.
A certificate of protest by a notary is not evidence of notice to the drawer of a bill of exchange whe11 it does not recite that such notice
was given. It is evidence only of the facts
recited therein. Thorp et al. v. Craig, Id., 461.
It is not neces~ary that the certificate of protest by a notary should have annexed to it. or
set out therein, the notices referred to in the
certificate; nor that the certificate should in
words formally refer to the notarial seal. Jones
v. Berryhill, \l5 Id., 289.
The provisions of th1s section respecting the
effect of the certificate of protest of a notary
when given in evidence, relates to civil cases
only. It cannot be recPived in a criminal prosecution for obtaining money on false pretenses,
to prove that he had no money on deposit in a
Lank on which he had dr.twn drafts. The State
v. Reidel, 26 ld., 430.
P In an action by attachment the pf>tition was
directed to the district court of the proper
county, the jurat, to the affidavit on the petition, was as follows: "Subscribed and sworn to
before me this 26th day of February, 1858, H.
B. M., J.P.," it was held, that the presumption
was that the justice administered the oath in
the proper county.
Where there was nothing in the record of a
sale of the real property of a ward by his
guardian, in pursuance of proceedings in the
county court, to show that the sale, or the order
ef sale, was void, it was presumed valid. PUI·sley v. Hays, 17 Id., 310, 312.
If the jurisdiction of inferior tribunals has
once attached, every intendment will be made
in favor of the validity of all subsequent proceedings, and mere irregularities or defects will
not avail in a collateral proceeding. The power
to decide is not lost because erroneously exercised. Same v. Same, 22 ld., 11, 33.
Where a justice of the peace has jurisdiction
the defendant is bound by the judgment rendered and precluded from re-trying questions

which must have been involved and determined
in the original action. Hag,qerty v. Burr, 22
ld., 219.
In an action upon a recognizance, taken by a
magistrate upon an adjournment of a prelimin.ary examination before him of one charged
wrth a felony, for the appearance of the party
charged on the day to which the case is adjourn~>d, the petition need not state the particular facts which show that the magistrate had
authority to take bail. The existence of such
facts will be presumed. The want of such facts
may be set up or shown on the trial. The State
v. Hujf01·d, 23 Id., 579.
.
That a petition for a road is not ofi'ered in evidence in a prosecution for obstructing a highway,
constitutes no valid objection to the admission
of the road record when it appears therefrom
that the petition was pres<mtea, filed and acted
upon. The State v. Lane, 26 Id., 223.
Where the jurisdiction of a justice of the
peace is by consent extended ·to a sum greater
than one hundred dollars, it will, in the absence
of a showing to the contrary, be presumed that
such consent was given before the commencement of the suit and the issuing of an attachment therein. The rnle that courts and officers
are presumed to act rightly, is extended by the
statute to inferior courts. Ilod,qe v. Rugqles et
al., 36 Id., 42.
Under chapter 240, acts of the sixth general
assembly, it was held, that an affidavit that the
person to be served with notice could not be
found within the state must have appeared of
record to confer jurisdiction upon the county to
make an order for publication. It will not be
presumed under section 3669 of the code. Brad·
ley''· Jamison, 46 Id., 68.
The proceedings of all courts of record, and
including those of limited and inferior jurisdicdiction, are presume:! to be regular in respect to
all matters not required to be entered of record,
and where in an action before a justice of the
peace, the justice decided that he had jurisdiction, such adjudication will be presumed correct
until the contrary is shown by evidence. Church
v. Crossman, 49 ld., 444, 449.
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names required by the applicant in one subprena, which may be served
by the sheriff, coroner, or any constable of .the county, or by the party
or any other person. When a subprena rs not served by the sheriff.
coroner, or constable, proof of service shall be shown by affidavit· but
no costs of serving the same shall be allowed.
'
SEc. 3672... The. subprena shall be di~ected ~o the person therein
named, requmng hrm to attend at a particular hme or place to testify
as. a wi~ness, and it may. ~ontain a clause ~irecting the.witness to bring
wrth hrm any book, wntmg, or other thmg under hrs control, which
he is bound by law to produce as evidence.
SEc. 3673. Witnesses in civil cases cannot be compelled to attend
the district or circuit court out of the state where they are served, nor
at a distance of more than seventy miles from the place of their residence, or from that where they are served with a subprena, unless within
the same county. No other subprena but that from the district or
circuit court can compel his attendance at a greater distance than
thirty miles from his place of residence, or of service, if not in the
same county.
SEc. 3674. Witnesses are entitled to receive in advance, if demanded, their traveling fees to and from the court, together with
their fees for one day's attendance. At the commencement of each
day after the first, they are further entitled, on demand, to receive the
legal fees for that day in advance. H not thus paid they are not compelled to attend or remain as witnesses.q
SEC. 3675. For a failure to obey a valid subprena, without a sufficient cause or excuse, or for a refusal to testify after appearance, the
delinquent is guilty of contempt of court. He is also liable to the
party by whom he was subpcenaed for all consequences of such delinquency, together with fifty dollars additional damages.
SEc. 3676. Before a witness is thus liable for a contempt for not
appearing, he must be served personally with the process, by reading
it to him, and by leaving a copy thereof with him, if demanded, and
it must be shown that the fees and traveling expenses allowed by law
were tendered to him, if required; or it must appear that a copy of
the subpcena, if left at his usual place of residence, came into his hands,
together with the said fees and traveling expenses above mentioned.
SEc. 3677. I£ a witness conceal himself, or in any other manner
attempt to avoid being personally served with a subpcena, any sheriff
or constable having the subpcena may use all necessary and proper
means to serve the same, and for that purpose may break i_nto any
building or other place where the witness is to be found, havmg first
made known his business and demanded admission.
SEc. 3678. A person confined in any prison in this state, may by
order of any court of record, be required to be produced for.or~l examination in the county where he is imprisoned, and in ~ cnmm.al C?JSe
in any county in the state; but in all other cases h1s exammatwn
must be by a deposition!
q It is competent for the district court to adopt
and enforce a rule limiting the right of witnesses,
subpcenaed and attending court in several cases
at the same time, to fees for mileage and attendance in one case only. Such a rule is " consistent with law," within the meaning of section
186 of the code. .lfejfert v. D. B. M. R. Co.,
3'4 Iowa, 430.

To whom directed: contents of.
R. § 4013.

How far witnesses in cl vU
cases can be
compelled to
attend.
R. § 4014..

May demand
payment in ad·
vance.
R. § 4015.

Penalty for faUure to obey.
R. § 4016.

Same.
R. § 4017,

When witness
conceals himself: power of
officer.
R. § 4018.

Prisoner.
R. § 4019,

r A defendant in a criminal case possesses no
absolute right under the constitution and this
section of the code, to demand the personal attendance of a convict, under an order of court to
testify as a witness on the trial. The exercise of
the power to make such order is discretionary,
and will not be reviewed on appeal except in a
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R. § ~02'!.
Persons authorized by laws of
other states:
power of.
R. § 4021.

Same.

n. § 4022.

Officers to
serve.
R. § 4023.
When party
fails to obey
subpoena.
R. § 4024.

Ham e.

R. § 4025.
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SEc. 3679. While a prisoner's deposition is being taken, he shall
remain in the custody of the officer having him in charge, who shall
afford reasonable facilities for the taking of the depositions.
SEc. 3680. When by the laws of any other state or country, testimony may be taken in this state to be used in the courts of such state
or country, and also in all cases herein provided for taking depositions,
the persons authorized to take such depositions have power to issue
subpmnas and compel obedience thereto, to administer oaths, and to do
any other act of a court which is necessary £or the accomplishment of
.
the purpose for which they are acting.
SEc. 3681. Subpmnas issued bl them are valid to the same extent
as those emanating £rom a justices court, .md may be served andreturned in the same manner.
SEc. 3682. .Any sheriff or constable, when called upon for that purpose, shall serve such subpmnas and make return thereof.
SEc. 3683. In addition to the above remedies, if a party to a suit in
his own right, on being duly subpmnaed, fail to appear and give testimony, the other party may, at his option, have a continuance of the
cause as in cases of other witnesses, and at the cost of the delinquent.
SEc. 3684. Or if he shows by his own testimony or otherwise, that
he could not have a full personal knowledge of the transaction, the
court may order his pleading to be taken as true; such order, however,
is subject to be reconsidered during the term of the court upon satisfactory reaiions being shown for such delinquency.
PRODUCTION OF BOOKS AND PAPERS.

When and how
done.
u. § 4826.

Petltio.n.
R. § 4027.

ConsequE'nces

ol' failure to
obey.
R. § 4028.

SEc. 3685. The district or circuit court may, by rule, require the
production of any papers or books which are material to the just determination of any cause pendmg before it, for the purpose of being
inspected and copied by or for the party thus calling for them.•
SEc. 3686. The petition for that purpose must state the facts expected to be proved by such books or papers, and that, as the petitioner believes, such books and papers are under the control of the
party against whom the rule is sought, and must show wherein they
are material. The rule shall thereupon be granted to produce the
books and papers, or show cause to the cont:l.lary, if the court deem
such rule expedient and proper.
SEc. 3687. On failure to obey the rule, or show sufficient cause for
such failure; the same consequences shall ensue as if the party had
failed to appear and testify when subpmnaed by the party now calling
£or the books and papers.

case of manifest abuse_ The State v. Kennedy, tax list in the hands of the collector. Games v.
Robb, 8 Iowa, 193, 197.
Under this section as well as under section
Where a sheriff is directed by order of court
to produce as a witness a prisoner in the peni- 2730, a defendant in an action on a promissory
tentiary, he is entitled to his mileage and to all note alleged to have been made by him, may
expenses incurred in the transportation of the obtain possession thereof before trial for the purprisoner. Bringholj v. Polk County, 41 ld., pose of inspecting it. Lay v. Wissman, 36 ld.,
20 Iowa, 372.

554.

• Where the district or circuit court deems it
material to the just determination of a cause
pending before it, it may, in its discretion, upon
a proper application, direct th'e production of the

305, 307.

The gmnting of an order for the production
of books and papers under this section is a matter resting in the discretion of the court. Allison et al. v. Vaughn, 40 Id., 421; Shelden v.
:Mickel ,f; Head, Id., 19.
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SEc. 3688. Though a writing called for by one party is by the
other produced; the party thus calling for it is not obliged to use it as
evidence in the case.

Writing called
for by one
party.
R. § !029.

DOCUMENTARY EVIDENCE.

SEc. 3689. An affidavit is a written declaration under oath, made
without notice to the adverse party.
SEc. 3690. An affidavit may be made within or without this state
before any person authorized to administer oaths.
SEc. 3691. Affidavits taken out of the state before any judge or
clerk of a court of record, or before a notary public, or a commissioner
appointed by the governor of this state to take acknowledgment of
deeds in the state where such affidavit is taken, are o£ the same credibility as if taken within the state.t
SEc. 3692. When a person is desirous of obtaining the affidavit of
another who is unwilling to make the same fully, he may apply to
any officer competent to take depositions as herein declared, by petition, stating the object for which he desires the affidavit.u
SEc. 3693. If such officer is satisfied that the object is legal and
proper, he shall issue his subpcena to bring the witness before him,
and if he fails then to make a full affidavit .of the facts within his
knowledge to the extent required of him by the officer, the latter may
proceed to take his disposition by question and answer in writing in
the usual way, which deposition may afterwards be used instead of an
ordinary affidavit.
SEc. 3694. The officer thus applied to may, in his discretion, require notice of the taking of such affidavit or deposition to be given to
any other person interested in the subject matter, and allow him to be
present and cross-examine such witness.
SEc. 3695. The court or officer to whom any affidavit is presented
as a basis for some action, in relation to which any discretion is lodged
with such court or officer, may, if deemed proper, require the witness
to be brought before some proper officer and subjected to crosts-interrogatories by the opposite party.
SEc. 3696. The signature and seal of such of the officers herein
authorized to take depositions or affidavits as have a seal, and the simple signature of such as have no seal, are presumptive evidence of the
genuineness of such signah1re as well as of the official capacity of the
officer, except as herein otherwise declared.v
• An affidavit annexed to a petition and referring to "the foregoing petition'' is suffi·
cient although it does not set out the names
of the parties to the action. Levy &: Co. v.
lVilson, 43 Iowa, 605.
Where the affidavit is made in another state
before a clerk of a court, an omission t.o state in
the certificate that the court is a court of record
does not render the affidavit invalid. Evidence
aliunde may be given to show the character of
the court Id
·
·
u Under this section a justice of the peace has
power to require the appearance before him by
snbprena, issued for that purpose, of a person
whose affidavit is desired, and a refusal to obey

Affidavit.

R. § 4030.
Out of the state.'
R. § !036.
Before whom
ma.df'.
H.§ 4035.

How compelled.
R. § 4038.

Same.
R. § 40311.

Notice.
R. § 4040.

Cross lnterrogat(\ries.
R. §tOU.

Signature and
se..~l: presump.
tlon.
R. § 4037.

such subpama thus issued, or to answer when
brought before the justice, is a contempt, for
which the justice may commit the witness.
Robb v, :McDonald, 29 Iowa, 380.
v Th 0 ffi · 1
t f
t
bl' h ld b
e
em ac 8 0 a no ary pu IC 8 ou
e
auth~nticated. by his olffiO'cilal seal 3a0n5d si7nature.
TuniS v. JVtthrOic,
owa,
; Chase v.
Strret, .Id., 593. .
.
. Th~ Jurat or certificate to an affida:Vlt, offered
m evidence, may be amended by addmg thereto
a reference tq the notarial seal of the notary before whom the affidavit was made, when such
reference was omitted in the original jurat.
Hallett v. The C. & N. W. R'y Co., 22 Id., 259.
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Publications:
how proved.
R. § 4042.

Posting up
papers.
R. § 4043.

Other facts.
R. § 4044.

I(ow perpetu-

aled.

R. §4046.

[TITLE

XXII.

SEc. 3697. Publications required by law to be made in a newspaper, may be proved by the affidavit of any person having knowledge
of the fact, specifying the times when, and the paper in which the
publication was made. But such affidavit must, for the purpo~es now
contemplated, be made within six months after the last day of publication.
SEc. 3698. The posting up or service of any notice or other paper
required by law, may be proved by the affidavit of any competent witness attached to a copy of said notice or paper, and made within six
months of the time of such posting up.w
SEc. 3699. Any other fact which is required to be shown by affidavit, and which may be required for future use in any action or other
proceeding, may be proved by pursuing the course above indicated, as
nearly as the circumstances of the case will admit."
SEc. 3700. Such proof so made may be perpetuated and preserved
for future use, by filing the papers above mentioned in the office of
the clerk of the circuit court. And the original affidavit appended to
the notice or paper, if there be one, and if not, the affidavit by itself,
is presumptive evidence of the facts stated therein, but does not preclude other modes of proof now held ,sufficient.
MAPS, PLATS, RECORDS, ENTRIES.

Field notes and
plats.
R. § 4046.

Copi~s

of

record and
entries.
R. § 4047.

SEc. 3701. A copy of the field-notes of any surveyor, or a plat made
by him and certified under oath as correct, may be received as evidence
to show the shape or dimensions of a tract of land, or any other fact
whose ascertainment requires only the exercise of scientific skill or calculation.
SEc. 3702. Duly certified copies of all records and entries, or papers
belonging to any public office, or by authority of law filed to be kept
therein, shall be evidence in all cases of equal credibility with the original record or papers so filed. a

w A notice of appeal to the supreme court cannot be served and the proof of service be made
by the party appealing. Marion County v. Stanfield, 8 Iowa, 406.
It was not the intention that the mode of service provided by this section should be exclusive
of any other, but simply to provide that such
proof should be sufficient. The service may be
proved by the oath of any person cognizant of
the fact, or in any other way recognized by the
rules of evidence. Shawhan v. Loffer, 24 Id.,
217, 2'28.
Proof of service of the notice and affidavit
under section 1289 of the code, in an action
against a railroad company for stock killed may
be established by a return of the sheriff through
his deputy, indorsed on the notice as well
as by a sworn return by such deputy. Brandt
v. The C., R. I. & P. R. Co., 26 Id., 114, 116.

xSee Brandt v. The C., R. I. & P. R. C.,
26 Iowa, 114, cited in notes to section 3698,
ante.
• Copies of letters belonging to and on file in
the office of tbe'register of the state land office
duly certified under the band and seal of the
register, are under this section, admissible in
evidence, and entitled to the same credibility
as the original letters of which they are copies.
Bellows v. Todd, 34 Iowa, 18.
A certified copy of a private contract, filed in
the office of the county auditor; but not authorized by law to be kept therein, is not competent
evidence of the contract. Such a paper is not
a record belonging to the auditor's office. Morrison v. Goad, 49 ld., 571.
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1876.)

UNITED STATES AND STATE PATENTS.

AN AcT relating to the recording of the United States and state pa-

Title.

tents for lands.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa? That United States and State patents for lands in tbis state,
that nave been or hereafter may be recorded in the recorder's office of
the county in which the lands are situated, shall be deemed matters
of record, and certified copies thereof, under the hand of the recorder,
may be received and read in evidence in all the courts in this state,
with like effect as other certified copies of original papers recorded in
his office.
In order to entitle said patents to be recorded, no acknowledgment,
as required by chapter six of the code shall be necessary.

SEC. 3703. The recorder in each of the several counties in this
state, shall cause to be procured a book, entitled "copies of ori~inal
entries" to be kept as a record in his office, in which shall be cop1ed a
list of the original entries of land within his county, with name of the
person or persons entering the same and the date of such entry, for
which he shall receive a reasonable compensation, to be audited and
allowed by the board of supervisors of his county.
SEC. 3704. Said book, containing a copy of such entries when compared with the originals, and certified as true copies by the register of
the land office at which such original entries were made, shall be
deemed a matter of record, and certified copies thereof under the hand
of said recorder may be received and read in evidence in all the courts
in this state, with like effect as other certified copies of original papers
recorded in his office.b
SEC. 3705. Said recorder shall from time to time. as he may deem
it necessary, procure in the same manner copies of any additional
entries, under the same restrictions and with like effect until all the
lands in his county shall have been entered and certified copies of the
entries thereof procured.
SEC. 3706. Every officer having the custody of a public record or
writing is bound to give any person, on demand, a certified copy
thereof on payment of the legal fees therefor.
SEc. 3707. Copies of all maps, official letters and other documents
in the office of the surveyor-general of the United States, when certified to by that officer according to law, shall be received by the courts
of this state as presumptive evidence of the existence of the originals
and that said copies are copies of the original, notwithstanding such
maps, official letters, or other papers, may themselves be copied.
SEc. 3708. The certificate of a public officer that he has made diligent and ineffectual search for a paper in his office, is of the same
efficacy in all cases as if such officer had personally appeared and
sworn to such facts.
b Under the statute (sections 3703 and 3704),
tract of land in his county.
the certificate of the county recorder is compe· 18 Iowa, 569, 570.
tent evidence to show who entered a particular

Patentstobs
deemed matters
of record.
certified copies
to be evidence.

Acknowledg·
ment not necessary.
Books of origi·
nal entries.
R. § 4048.

Copies of,
R. § 4049,

Same.
R. § 4050,

Officer to give
copies.
R. § 4051,

Copies, maps,
etc .. , in office
of surveyor
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R, § 4052,

Certificate as to
Joss of paper.
R. § 4053,
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SEc. 3709. The usual duplicate receipt o£ the receiver of any land
office, or i£ that be lost or destroyed, or beyond the reach of the party,
the certificate of such receiver that the books o£ his office show the
sale of a tract of land to a certain individual, is proof of title equivalent to a patent against all but the holder o£ an actual patent.
SEc. 3710. The certificate of the register or receiver of any land
office of the United States as to the entry of land within his district,
shall be presumptive evidence of title in the person entering to the
real estate therein named. a
·
SEc. 3711. In the cases contemplated in the last seven sections,
the signature of the officer shall be presumed to be genuine, until the
contrary is shown.
JUDICIAL RECORDS.

Of this state or
fedeul courts.
R. § 4~57.

or another
state.
R. § 4058.

Of a justice of
the peace.
R. § 4059.

SEo. 3712. A judicial record o£ this state, or o£ any o£ the federal
courts of the United States, may be proved by the production of the
original, or by a copy thereof certified by the clerk or the person
having the legal custody thereof, authenticated by his seal of office, i£
he have one. d
SEc. 3713. That of another state may be proved by the attestation
of the clerk and the seal of the court annexed, if there be a seal,
together wiyh a certificate o£ a judge, chief justice or presiding magistrate that the attestation is in due form of law.•
SEC. 3714. The official certificate of a justice o£ the peace of any
of the United States to any judgment and the preliminary proceedings
before him, supported by the official certificate of the clerk of any
court o£ record within the county in which such justice resides, stating that he is an acting justice o£ the peace of that county, and that
the signature to his certificate is genuine, is sufficient evidence of such
proceedings and judgment.r

• The original certificate of a register of a land
office of the United States, of the location of
as-ricultural college scnp upon land within his
district, is pl"ima facie evidence of title in the
person locating it, under this section of the statute. A showing that scrip of the same number
was located upon another tract is not sufficient
to overcome such title. Pierson v. Reed, 36
Iowa, 257.
This section of the statute relates to the remedy and applies to all actions in the courts of this
state, whether the land in controversy is situ·
a ted in this state or not. I d.
d In an action against a justice of the peace
for wrongfully issuing an execution, a copy of
the execution issued by him, with a. copy of the
constable's return indorsed thereon, certified by
the justice to be a true copy. may be offered in
evidence by the plaintiff, without producing the
original, or accounting for its absence. Dupont
v. Downing, 6 Iowa., 172, 176.
• A certificate by a presiding judge or one of
the judges to the attestation of the clerk with
the seal annexed, that the attestation is in due
form of mw, is a sufficient authentication of a.
record under this section of our statute, although
it may not comply with the act of Cong-ress of

I790. Lattourett v. Cook, I Iowa, I; Simons&Co. v. Cook, 29 I d., 324.
The method prescribed by act of congress for
the authentication of records, is not exclusive of
any the states may adopt for their own courts,
it is entirely competent for the state legislature
to control such matters of evidence within their
own limits and in their own courts. I d.
1 The authentication of a transcript of a j udg·
ment of a jm;tice of the peace in another state,
should show that the jushce was, at the time of
rendering the judgment, a justice of the peace
in and for the county of which the certifying officer is clerk; and also that he was an acting
justice of the peace at the time the transcript
purports to have been certified by him. Goesdorf v. Gleason, IO Iowa; 495.
A tranRcript. defective in its authentication,
cannot be rendered admissible in evidence, by
the introduction of another transcript of the
same judgment, in which the authentication is
correct as to the defect in the first, but which is
defective in other respects. I d.
Where the transcript of a judgment of a justice of the peace in another state is certi5ed by
his successor in office, and such certificate is authenticated bv the certificate of the clerk of a
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SEc. 3715. Copies of records and proceedings in the courts of a or 8 foreign
foreign country may be admitted in evidence, upon being authenti- country.
R. § 4060.
cated as follows:
1. By the official attestation of the clerk or officer in whose custody such records are legally kept; and,
.
2. By the certificate of one of the judges or magistrates of such
court, that the person so attesting is the clerk or officer legally
entrusted with the custody of such records, and that the signature to
his attestation is genuine; and,
3. By the official certificate of the officer who has the custody of
the principal seal of the government under whosfl authority the court
is held, attested by said seal, stating that such court is duly constituted, specifying the general nature of its jurisdiction, and verifyin-g
the seal of the court.
EXECUTIVE AND LEGISLATIVE RECORDS.

SEc. 3716. Acts of the executive of the United States, or of this or the executive
of u. B. or any
or any other state of the union, or of a foreign government, are state
or foreign
proved by the records of the state department of the respective gov- government.
R.
§
4061.
ernments, or by public documents purporting to have been printed
br, order of the legislatures of those governments respectively, or by
either branch thereof.
SEc. 3717. The proceediJ!~S of the legislature of this or any other Of the leglsla·
ture of this or
state of the union, or the united States, or of any foreign govern- other
state or
ment, are proved by the journals of those bodies respectively, or of foreign govern•
ment.
either branch thereof, and either by copies officially certified by the R. § <l062.
clerk of the house in which proceeding was had, or by a copy purporting to have been printed by their order.
SEc. 3718. Printed copies of the statute laws of this or any other Printed copies
the statutes.
of the United States, or of congress, or of any foreign government, of
purporting or proved to have been published under the authority R. § 4063.
thereof, or proved to be commonly admitted as evidence of the existing laws in the courts of such state or government, shall be admitted
in the courts of this state as presumptive evidence of such laws.g
[SEc. 3718t. Be it enacted by the General Assembly of the State of Revised code.
By ch. 196, 18
Iowa, That the "revised and annotated code of Iowa," prepared by G.
A.
William E. Miller, and to be published by Mills & Co., of Des Moines,
Iowa, when so published, and certified by the secretary of state to
embrace the code of Iowa of 1873, as amended by subsequent statutes,
and the general and permanent statutes of the fifteenth, sixteenth,
seventeenth and eighteenth general assemblies, shall be receivable in
evidence in all the courts of this state, with like effect as if published
by the state.]*
.
court of record of the county in which the certi·
fyin1r j nstice resides, statmg that he is an act·
ing JUstice of the peace and that his signature
to h1s certificate is genuine, such transc:ipt is
admissible in evidenc'l in a suit thereon in this
state, without the certificate of the justice who
rendered the judgment. Railroad Bank v. Ev·
ans, 32 Iowa, 202.
Two transcripts, of the character above shown,
may both be properly authenticated by one cer·
tificate of the clerk, when they are against the
same person and from the same docket of the
same justice. A certificate of authentication to
flach is not necessary in such case. I d.

g Under this section, printed copies of the
statute laws of a state, purporting to be pub·
lished under the authority thereof, are admissi·
ble as presumptive evidence of such laws. Web·
ster et al. v. Jlees, 23 Iowa, 269.
When a party introduces what purports to be
a volume of the statutes of a state, and it is
sufficiently proved to be commonly admitted in
evidence in the courts of said state, the court
below may properly allow it to be given in evi·
deuce. Davis v. Harper, 48 Id., 51J, 5L5.

*For certificate see page 3, ante.
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SEc. 3719. The public seal of the state or'county affixed to a copy
of the written law or other public writing, is also admissible as evidence of such law or writing respectively. The unwritten laws of
any other state or government may be proved as facts by parol evidence, and also by the books o£ reports of cases adjudged in their
courts.
SEc. 3720. The printed copies of the ordinances of any municipal
corporation published by its authority, and transcripts of any ordinances or of any act or proceeding of a municipal corporation recorded
in any book, or entries on any minutes or journals kept under the
direction of such municipal corporation, and certified by its clerk, shall
be received in evidence for any purpose for which the original ordinances, books, minutes or journals would be received and with as
much effect. The clerk shall furnish such transcripts, and he shall
be entitled to charge therefor at the rate that the clerk of the district
court is entitled to charge for transcripts of records £rom that court.
DEPOSITIONS.

When taken and
by whom.

R. § 4065.

·Notice.
R. § 4066.

SEc. 3721. After the commencement of a civil action or other civil
proceeding, if a witness resides within this state but in a different
county from the place of trial, or is about to go beyond the reach of
a subpcena, or is £or any other cause expected to be unable to attend
court at the time of trial, the party wishing his testimony, may, w.henever he deems it expedient, take his deposition in writing before any
person having authority to administer oaths; and if the action is by
equitable proceedings and to be tried on written evidence, then without any other reason therefor, either party may so take the deposition
of any witness.h
SEc. 3722. Reasonable notice of the name of a witness and the
time and place when and where the same will be taken, must be given
to the opposite party; but if notices are given in the same case by the
same party, and of the taking of depositions at different places upon
the same day, they shall be invalid; and no party shall be required to
take depositions on the day of the general election, or on the fourth
day of July.1

h ·where a witness resides within the state but
in a county different from that of the place of
trial, his deposition may be taken either upon
notice, or on written interrogatories. Fabian v.
Davis, 5 Iowa, 456.
If the witness resides out of the state, a com·
mission must issue to the officer or commissioner
taking the same. Id.; Andet·son v. Easton &
Son, 16 Id., 56.
If the deposition of a witness can be taken in
the county where the action is pending, no com·
mission is necessary whether the witness resides
in the county or not. I d.
Where it appears from a deposition that the
witness is a non-resident of the state, it shows
sufficient grounds for taking his deposition, although the witness answers that he intended to
be personally present at the term of court at
which the cause is to be tried, unless it be shown
that the witness is present in court at the time
of the trial when his deposition is to be used.
Nevin v. Roup, 8 Id., 207.

1 It is not necessary, in a notice to take depositions to give the names of all the witnesses
whose depositions will be taken. Mumma v.
McKee, 10 Iowa, 107.
Defects in the notice of the taking of depositions is cured by the appearance of the party
notified. Id.
A notice to take depositions having been
served upon the attorneys of record of two of
the defendants, they cannot object to the depo·
sitions on the ground that other co-defendants
were not served. Glenn v. Glenn et al., 17 I d.,
498.
Where a notice was given of the taking of a
deposition "at the office of 'Squire Moore in
Ashland, ·wapello county, Iowa, on the lOth
day of April, 1857, and iJ; appeared from the
caption and certificate to the deposition, that it
was taken l)n the same day named in the notice,
at the office of Enos Moore a justice of the peace,
of Wapello county; held, that the deposition
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SEc. 3723. The depo~ion o£ a witness residing out o£ the county.
may be taken before one or more commissioners on written interroga2
tori.es.
SEc. 3724. The officer wishing to take such deposition, may select
any of the officers mentioned in the next section as such commissioners, or the parties may agree upon, or the court appoint in the commission, any other individual for that purpose)
SEc: 3_725. The c_lerk. or any judge of any court of record, or any
comm1ss10ners appomted by the governor o£ this state to take acknowledgment of deeds in another state, or any notary public, or any
consul or consular agent of the United States, may be selected and
appointed by the party such commissioner, either by the name o£
office o£ such officer, or by his individual name and official style and
the name of the court o£ which such constituted commissioner is clerk
or judge, and the name of the state and county; or, if without the
United States and Canada, the name of the state and town, or city in'
which such commissioner of deeds, notary, or consul . or consular
agent resides, must be stated in the notice and in the commission
issued.k
SEc. 3726. None o£ the above named officers are permitted to take
the. depositions aforesaid, by virtue of a commission directed to him
merely as such officer, unless within the limits to which his official
jurisdiction extends.
SEp. 3727. Reasonable notice must be given the adverse party of
a time when a commission will be sued out of the office of the clerk
of the court in which the action is pending; if such action is in an
inferior court, then from the office o£ the clerk o£ the circuit court
• was properly suppressed. McClintock v. Crick,
4 Id., 4.)3.
Where depositions are to be taken under a
commission, the requirement of the statute i~
express that the names of the wibnesses shall be
given. Filmer v. The Br. of the St. Bk. &c.,
16 ld., 321.
Where the notice of suing out the commission
and the commission described the witnesses
whose depositions were to be taken, as one V.
"and such other person or persons as were actin"' as tellers or cashiers of the Marine Bank of
Chlca"'o," on a day named, under which the
deposition (![ one D. was .taken, in which he
stated that he was the cashier of said bank. It
was held that the witness was not sufficiently
identified. Id.
A defective notice of the taking of a deposition is obviated by the appearance and cross-examination of the witnEss. Nevin v. Roup, 8 I d.,
207.
j Where a commission to take deposition, is
issued by the clerk, under the seal of the court,
it will be presumed to have been issued by the
authority of the court. Plummer v. Roads, 4
Iowa, 587.
k ·where a commission to take depositions, was
directed to the " clerk of the district court of
Morgan county, Indiana,'' and the deposition
w1.s taken and certified by the "clerk of the
court of common pleas of Morgan county, Indiana," it was held that the deposition should

Of witness out

of county,
R. § 4067.

Who commissioners.
R, § 4068.

Same.
R. § 4069.

Qua!Ul.catlon.
R. § 4070.

Notice: action
before a justice.
R. § § 4071, 4092,

have been suppressed. Plumme1' v. Roads, 4
Iowa, 587.
So where the commission was directed to the
"clerk of the district court of G. county, Minne~ota, '' and the officer who took the deposition
styled himself as the "clerk of the first judicial
circuit of Minnesota territory " it was held that
the variance was important and that the deposition should have been excluded. Jones v.
Smith. 6 I d., 229.
Under this section. it is sufficient in a commission to take a· deposition in the United States
or Canada, to name the ('Alunty and state in
which the commissioner resides. ·when the deposition is to be taken in a foreign country, the
commission should state the name of the city or
town in which the officer resides. L!JOn t•. Bart·ows, 13 Id., 428.
The statute contemplates the issuing of acornmission, to take a deposition, to some officer,
either by his name of office, or his individual
name and official style, together with the name
of the county and state where he resides. It is
not regular to direct a commission to several
officers in the alt.ernative. Levally v. Harmon's,
Adm's, 20 Id., 533.
But where a commission was directed " to
any notary public in and for Davidson county in
the state of Tennessee'' it was held. not sufficient ground for suppressing the deposition.
Such direction is sufficiently specific under this
section of the statute. She1'iff v. Hull, 37 Id.,
174.
'
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for taking the deposition of the witness, nltming him, which notice
must be accompanied with a copy of the interrogatories to be asked
such witness.
SEc. 3728. At or before the time thus fixed, the opposite party
may file cross-interrogatories. I£ cross-interrogatories are not filed,
.
the clerk shall file the following:
1. Are you directly or indirectly interested in this action? and if
interested,· explain the interest you have;
2. Are all your statements in the foregoing answers made from
your personal knowledge? and i£ not, do your answers show what are
made £rom your personal knowledge, and what are from information,
and the source o£ that information? i£ not, now show what is from
information, and give its source;
3. State everything you know concerning the subject o£ this action, favorable to either party.
SEc. 3729. Subject to the regulations herein contained, the court
may establish farther rules for taking depositions and all other acts
connected therewith.
NOTICE-SERVICE

Reasonable
notice: what
deemed.
R. § 4073.

[TITLE

OF.

SEc. 3730. The notice hereinbefore mentioned, is at least, when
served on the attorney, ten days, and when served on the party within
the county, five days; i£ served on the party anywhere else, the notice
shall be that required under other similar circumstances in the service
o£ an original notice; and when depo-,itions are to be taken in pursuance of the first o£ the above methods, one day in addition must be
allowed for every thirty miles travel from the place where the notice
is served, to that where the depositions are to be taken. No party •
shall be required to take depositions when the court is in actual session.
SEc. 3731. The notice, or notice and copy o£ interrogatories, may
be served by the same persons on the same persons in the same manner, and may be returned, and the return shall be authenticated in
the same way, as should be an original notice in the same cause when
.
served other than by publication.
SEc. 3732. It may also be ·served personally on a!ly attorney o£
the adverse party o£ record in the cause.
SEc. 3733. Whenever the adverse party has been notified by publication only, and has not appeared, he shall be deemed served with
the notice, or the notice and interrogatories, by the filing o£ the same
with the clerk in the cause.1
MANNER OF TAKING DEPOSITIONS.

Commission:
form of.
R. §!078.

SEc. 3734. The commission issues in the name of the court and
under its seal. It must be signed by the clerk, and need contain
nothing but the authority conferred upon the commissioner, instructions to guide him, and a statement of the cause and court in which

1 Where the plaintiff obtained service of the
original notice by publication, and took deposi·
tions after depositing notice thereof in the clerk's
office, in the manner prescribed by section 3733,
and after judgment, on motion of the defendant
the same was set aside and a retrial ordered, it

was held erroneous to suppress the deposition
taken ex parte by the plaintiff, upon the motion
of the defendant made after the cause had been
depending for trial for a considerable time, and
after some of the witnesses had died. W afson
v. Russell et al., 18 Iowa., 79.
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the testimony is to be used, and a copy o£ the interrogatories on each
side appended.
,
SEc. 3735. The person before whom any o£ the depositions above
contemplated are taken, must cause the interrogatories propounded,
whether written or oral, to be written out, and the answers thereto to
be inserted immediately underneath the respective questions. The
answers must be in the language, as nearly as practicable, o£ the witness, i£ either party requires it. The whole being read over by or to
the witness, must be by him subscribed and sworn to in the usual
manner.
SEc. 3736. All exhibits produced before the person taking the
deposition or proved or referred to by any witness, or correct copies
thereof, must be appended to the depositions and returned with them,
unless sufficient reasons be shown £or not so doing.
SEc. 3737. The person taking the deposition shall attach his certificate thereto, stating that it was subscribed and sworn to by the
deponent at the time and place therein mentioned. The whole,
including the commission and interrogatories, when any such were
issued, must then be sealed up and returned to the clerk o£ the proper
county by mail, unless some other mode be agreed upon between the
parties.
SEc. 3738. Where a deposition is taken upon interrogatories,
neither party, nor his agent or attorney, shall be present at the examination o£ a witness, unless both parties are present or represented by
an agent or attorney, and the certificate shall state such fact i£ party
or agent is pre;;;ent.m
SEc. 3739. The depositions when thus returned, must be opened
by the clerk and placed on file in his office, after which he shall at
any time furnish any person with an attested copy o£ the same upon
payment o£ the customary £ees, but must not allow them to be taken
£rom his office previous to the next term o£ the court, unless by the
mutual written consent o£ the parties.n
SEc. 3740. The depositions when thus returned by mail, must be
directed to the clerk o£ the court. They shall state on the outside o£
the envelope the title o£ the cause in which they are to be used.
SEc. 3741. Unimportant deviations £rom any o£ the above directions, shall not cause the depositions to be excluded where no substantial prejudice could be wrought to the opposite party by such
deviation. o
SEc. 3742. Where depositions are directed to be taken before a
judge or justice o£ the peace, merely by his name o£ office, the return
must contain an authentication by the clerk o£ the proper court,
under his seal o£ office, verifying the £act that the person who took
the deposition is, really such officer.
ro If it be shown that one of the parties to the
action was present in the absence of the other,
at the time the deposition was taken upon interrogatories under a commission, the deposition
will, on motion, be suppressed. Sheriff v. Hull,
37 Iowa, 174.
n Where a deposition is taken upon interrogatories propounded by both parties, and is returned and filed in the office of the clerk of the
court, neither party has a right to withdraw it,
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R. § 4079.

Exhibits appended.
R. § 4080.

Certificate.
R. § 4081.

Neither party
to be present.

R, § 4082.

Opened: not to
be taken from

clerk,s office.
R, § 4083.

Returned by
mail.
R. § 4084.

Unimportant
deviations.
R. § 4085.

Authentication
of.
R. § 4086.

and either may use it in evidence, Pelamflurges
v. Clark, 9 Iowa, 1.
The court has no power to change the form of
an interrogatory in a deposition after it has been
answered by the witness. Id.
• Evidence contained in depositions will not
be excluded on the trial on the ground that it
was elicited in response to leading questions,
when no objections have been taken to the form
of the questions when the depositions were
taken. Wolverton v. Ellis, 18 Iowa, 413.
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SEc. 3743. The deposition in each of the above cases must show
that the witness is a non-resident of the county, or such other fact as
renders the taking of the deposition legal, and no such deposition
shall be read on the trial, if, at the time, the witness himself is produced in court.P
SEc. 3744. Depositions taken to be used in a justice's court, shall
be transferred to the court to which the cause is appealed, and used on
the trial of such appeal in the same manner as if regularly taken
therein.q
PERPETUATING TESTIMONY.

Testimony.
R. § 4094.
Petition: statements.
R. § 4095.

Order of court
or judge.
R. § 4096.

N otlce: if cannot be done:
proceedings.
R. § 4097.

Before whom
taken.
R. § 4098.

Court or judge.
to approve.

SEc. 3745. The testimony of a witness may be perpetuated in the
following manner.
SEc. 3746. The applicant shall file in the office of the clerk of the
district or circuit court, a petition, to be verified, in which shall be
set forth specially, the subject matter relative to wh~ch testimony is
to be taken, and the names of the persons interested, 1f known to the
applicant; and if not known, such general description as he can give
of such persons, as heirs, devisees, alienees, or otherwise. The petition shall also state the names of the witnesses to be examined, and
the interrogatories to be propounded to each; that the applicant
expects to be a party to an action in a court of this state, in which
such testimony will, as he believes, be material, and the obstacles preventing the immediate commencement of the actiqn, where the applicant expects to be the plaintiff.
SEc. 3747. The court, or the judge thereof, may forthwith make
an order allowing the examination of such witnesses. The order
shall prescribe the time and place of the examination; how long the
parties interested shall be notified thereof, and the manner in which
they shall be notified.
SEc. 3748. When it appears satisfactorily to the court or judg,e
that the parties interested cannot be personally notified, such court
or judge shall appoint a competent attorney to examine the petition
and prepare and file cross interrogatories to those contained therein.
The witnesses shall be examined upon the interrogatories of the applicant, and upon cross interrogatories where they are required to be
prepared, and no others shall be propounded to them; nor shall any
statement be received which is not responsive to some of them. The
attorney filing the cross interrogatories shall be allowed a reasonable
fee therefor, to be taxed in the bill of costs.
SEc. 3749. Such depositions shall be taken before some one authorized by law to take depositions, or before some one specially authorized
by the court or judge, and shall be returned to the clerk's office of the
court in which the petition is filed.
SEc. 3750. The court or judge, if satisfied that the depositions have
been properly taken and as herein required, shall approve the same
and order them to be filed; and if a trial be had between the parties
named in the petition, or their privies or successors in interest, such
depositions, or certified copies thereof, may be given in evidence by

P Where a deposition has been taken it may
be read on the trial if the witness is not in
court, notwithBtanding the reason given in the
deposition for taking it be an invalid one.
Cook v. Blair, 50 Iowa, 128.

q An objection to a deposition, taken and
used before a justice of the peace, other than
for incompetence or irrelevancy will not be considered on appeal, when it was taken before the
deposition was read in evidence before the justice. Alverson v. Bell, 13 Iowa, 308 .
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either party where the witnesses are dead or insane, or where their
attendance for oral examination cannot be obtained as required; but
such depositions shall be subjected to the same objections for irrelevancy and incompetency as may be made to depositwns therein pending an action.'
SEC. 3751. [That the clerk shall, forthwith, after filing depositions
in his office issue a notice of the filing of such depositwns, reciting
therein the title of the cause, names of witnesses, and the date of filing
such depositions, and serve the same upon the attorneys of the parties
in the action therein recited.
Said notice shall be deemed duly served, when the clerk shall have
deposited copies of the same in the post-office at the place where such
cause is pending for trial, duly directed to the post-office address of
the respective attorneys, for the parties in such action, which notice
shall be so mailed by the clerk on the day he files such depositions;
and if the post-office address of any of the attorneys of the parties is
unknown to the clerk, he shall then deposit said notice, addressed to
such attorney or attorneys, at the post-office where such cause is then
pending for trial. No exceptions to depositions other than for incompetency or irrelevancy shall be regarded, unless made by motion filed
by the morning of the second day of the first term held after the
' Exceptions to dPpositions, on the ground of
insufficiency of the notice under which they
were taken, held, to be waived if not filed before the commencement of the trial. Filmer v.
Bmnch of State Bank, etc., 16 Iowa, 321.
When, in the taking of a deposition, the witness iR asked as to the contents of a statement
in writing, it should be exhibited to the witness;
if not, the objection must be made at the time
the deposition is taken. Nelson v. 1'he C., R.
1. d'; P. R. Co., 38 Id., 564.
It is error to exclude the answers to cross-interrogatories in a deposition, on the ground of
incompetency and irrelevancy, when they relate
to what the witness had stated to a particular
person at a certain time and place specified. and
to the subject matter of his testimony in chief.
[d.
Where written objections to the taking of
depositions were filed with the officer taking the
same, but the attention of the court was never
called thereto, and they were never passed upon
by the court, no question arises thereon, for
determination by the supreme court, on appeal.
Neimeyer v. 1'he Cass County IJanlc, 42 I d., 124.
It is not sufficient objection to a deposition,
that while the pleadings, notice and commission
give the entire christian names of the witness,
they only set it out by the initial. Grimes v.
:llfartin, 10 Id., 347.
Depositions taken before a notary public whose
commission is unrecorded, but who is acting
de facto as a notary, will not be suppressed for
that reason. Keeney!'. Leas d'; Llfon, 14 I d .. 464.
An objection to parol proof of the contents of
a writing need not be made at the time of taking
the deposition, or at any time before the trial,
for it cannot be known whether it is competent
or not until the time it is offered in evidence.

881

N otlce of ll.llng.
Substituted by
ch. 26, 17 G. A,

Exceptions.

Its admissibility will depend upon whether the
proper basis bas been laid by other proof, and
the objection may be made when the deposition
is offered to be read to the jury, or after it is
received, or even afl:er the testimony is closed.
Horseman v. Todhunter, 12 I d .. 2:30.
A motion to suppress depositions, made after
the jury is sworn, and the plaintiff' has stated
his case, comes too late to be regarded by the
court. Fmzie1· v. Smith, 10 Id., 591.
A deposition should not he suppressed on the
ground that the witness has referred to certain
deeds which are not set out or annexed to the
depos1tion as exhibits, when it appears that the
deeds were not under the control of the witness,
and are not the basis of the plaintiff's action.
Lyon v. Barrows, 13 Id., 428.
Where the defendants were notified that on a
certain day named, between the hours of nine
o'clock A. u. and six o'clock r. 111. the plaintiff
would take the deposition of a person named.
The deposition was taken between nine and
eleven o'clock in the forenoon. At about the
latter hour, and after the notary and witness
had left the place where the deposition was
taken. the attorney for the defendant appeared
and desired to cross-examine the witness. Efforts were made by the plaintiff's attorney and
the notary to procure the return of the witness,
but without success. Held, in the absence of
any showing of fraud, that the deposition should
not be suppressed. Schm'fenbut·y v. Bishop, 35
Id .. 60.
Exceptions to the cross-examination in a <leposition, on the ground that it is not proper
cross-examination, must be in the form of a motion, filed by the morning of the second day of
the first term after the deposition bas been filed.
Johnson v. 1'he C. R. I. d'; P.R. Co., 51 Id., 25.
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Hearing.
R. § 4090.
Errors waived.
R. § 4091.

Costs.
R. § 4100.
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depositions have been filed by the clerk: Provided, such depositions
have been filed three days prior thereto.
·
If the depositions are afterwards received during such term, such
motion shall be filed by the morning of the third day after such depositions are filed.
All motions to suppress depositions must be filed before the cause
is reached for trial.J
SEc. 3752. The court shall, on motion of either party, hear and
decide the questions arising on exceptions to depositions before the
commencement of the trial.
SEc. 3753. Errors of the court in its decision upon exception to
depositions are waived, unless excepted to.
SEc. 3754. In all cases of taking depositions as hereinbefore provided, the costs thereof must be paid in the first place by the party
at whose instance they are taken, subject like other costs to be taxed
against the failing party in the suit.

CHAP. 1.]

883

STATE AND DISTRICT OFFICERS.

TITLE XXIII.
OF COMPENSATION OF OFFICERS.

CHAPTER 1.
OF STATE AND DISTRICT OFFICERS.
SECTION 3755: The salary of the governor shall be three thousand
dollars per annum; and the salary of the private secretary of the governor twelve hundred dollars per annum.
SEc. 3756. The salary of the secretary of state shall be twentytwo hundred dollars per annum; and the salary of the deputy secretary
of state shall be twelve hundred dollars per annum.
The secretary of state shall collect the following fees:
For each commission to commissioners in other states, three dollars.
For each commission to notaries public, one dollar and twenty-five
cents.
For certificate, with seal attached, one dollar.
For a copy of any law or record, upon the request of any private
person or corporation, for every hundred words ten cents.
For recording articles of incorporation other than those of a public
character, for every hundred words, ten cents.
SEo. 3757. The salary of the auditor of state shall be twenty-two
hundred dollars per annum; and the salary of the deputy auditor of
state shall be twelve hundred dollars per annum; and the auditor shall
collect fees as provided in chapters on insurance.
SEc. 3758. The salary of the treasurer of state shall be twenty-two
hundred dollars per annum; and the salary o£ the deputy treasurer o£
state twelve hundred dollars per annum.
SEo. 3759. The salary of the register of the state land office shall
be [two thousand] dollars per annum; and the salary of the deputy
register of the state land office one thousand] dollars per annum.
Such register shall also collect such fees as is provided in chapter five,
title two of part one of this code.

r

Governor and
secrPtary.
Ch. 112, §13,
l3G.A.
Secretary of
~tate and
deputy.
Same,§ 2.
R. § 4133.
Cb. 44, § 13,
13G. A.
Joint resolutlon
No. 21, 12 G. A,

Auditor and
deputy
Cb. 112, § § 2, s,
13G.A.

Treasurer and
deputy.
Same.
Reglster state
land office and
deputy.
Same.
Amended by
ch. 73, 17 G. A.

(CHAPTER 73, LAWS OF 1878.)
REGISTER OF THE STATE LAND OFFICE.
AN AoT to fix the salaries of the register of the state land office and
. his dl:'puty.

TIUe •

SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, That the salary of the register of the state land office shall be
two thousand dollars per annum, and the salary of his deputy shall be

salary, 82,ooo.
Deputy•seatary,
81 000
• •
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Superintendent
public lnstruc·
, tion and deputy.
Same,
Adjutant generaJ.
Ch. 74, § 11, 18
G. A.
S ate librarian.
Ch. 92, § 8,14
GA.
Amended bf
ch. 75,17 G. A.
Superintend•nt
of welghtR and
measures.
Ch. 82, § 15, 9
G. A.

State printer.
R § § 148, 149,
150, 151, 1.'>2, 153.

Amended by
ch. 58, § 5, 15

G. A.
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one thousand dollars per annum and said salaries shall be compensation in full for all services required by law, of said register and his
deputy; and no additional allowance for clerk hire, contingencies. or
for any other purpose connected with the business of said office, except
the necessary stationery, shall be made.
SEc. 2. All acts and parts of acts inconsistent herewith are hereby
repealed.
·
Approved, March 21, 1878.
SEc. 3760. The salary of the superintendent of public instruction
shall be twenty-two hundred dollars per annum; and the salary of the
deputy superintendent of public instruction, twelve hundred dollars
per annum.
SEc. 3761. The salary of the adjutant-general shall! be fifteen hundredl dollars per annum.
SEc. 3762. The salary of the state librarian shall be [one thousand]
dollars per annum, nor shall any extra amount be paid for any assistant librarian.
SEc. 3763. The salary of the state superintendent of weights and
measures shall be fifty dollars per annum.
STATE PRINTER.

SEc. 3764. [The state printer shall be paid ninety per cent of the
following prices for all work done for the state, and no more.]
For composition on the laws, journals, reports, circulars, and all
other printed matter, except blanks, sixty cents per thousand ems, and
ninety cents per thousand ems for figure work, where the figures are
arranged in columns, and one dollar and twenty cents per thousand
.
ems for rule and figure work.
For press work, the compensation shall be fifty cents per token for
each eight page form, octavo size, or for each tour page form, qu'lrto
size; provided that two hundred and forty impressions shall constitute
a token, except when the work ordered shall not amount to that many
impressions, when any less quantity shall be counted as a token; for
pressing books and pamphlets in the sheet, said printer shall receive
eight cents per hundred sheets.
For printing blanks, where the blanks require one side of a sheet of
folio post or any larger sized paper, there shall be allowed for the first
quire one dollar and seventy-five cents; for the balance of the first
ream sixty cents per quire, and twenty-five cents per quire for any
number exceeding one ream.
For printing blanks on letter, cap, or any larger paper less than folio
post, there shall be allowed for the first quire, one dollar and twenty
cents; if the blank occupy one side of a sheet, for the balance of the
first ream, thirty cents per quire, and for any number exceeding one
ream, twenty cents per quire; provided that twenty-four blanks shall
constitute a quire, except when two blanks are printed on one &ide of
a sheet, when twenty-four sheets of paper shall constitute a quire.
For printing blanks upon any paper mentioned in the preceding
section, or any smaller paper, and when two or more blanks are printed
upon a half sheet, seventy-five cents shall be allowed for the first
quire, and fifteen cents per quire for any number exceeding one ream;
provided that for this kind of blanks twelve sheets of paper shall
constitute a quire.

OIIAP.
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For printing },leading to assessments or census blanks, one dollar
and th1rty cents shall be allowed for the first quire, and forty cents
per quire for the balance of the first ream, and twenty-five cents per
quire for any number exceeding one ream; provided that when a sheet
is printed on both sides, twelve sheets shall constitute a quire, and
when on one side, twenty-four sheets shall constitute a quire.
SEc. 3765. No constructive charges of any kind shall be allowed
the state printer, and he shall be allowed only for composition, press
work, and type actually set np and imposed, or for paper actually
printed, and he shall file with the· secretary of state a copy of each
job of work on which each item of charge is made at the time of rendering his account before the secretary can issue him the receipt contemplated by law. The actual number of ems and tokens of press
work in each job shall be specified, with a statement that the law has
been strictly complied with and that no constructive charges are
embraced in his account as rendered, which statement shall be verified by the affidavit of the state printer.
SEc. 3766. At anytime during the progress of printing the laws or
journals of either house of the general assembly, the secretary of state
may issue his certificate for one-hal£ of the value of the work done,
such value to be determined by by the secretary, upon the production
of which, the auditor of state shall audit the same and draw a warrant
therefor on the state treasury.
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No constructive
charges allowed.
R. § 155.

To receive half
pay as work
progresses.
R, § 146.

STATE BINDER.

SEc. 3767. The state binder shall be paid [eighty-five per cent of]
the following prices for all work for the state:
For folding and trimming all documents not stitched, fifteen cents
per hundred copies;
For folding, stitching, and binding in paper covers, all messages,
reports, and documents not exceeding one sheet, allowing eight pages
for a sheet, one dollar and twenty-five cents per hundred copies, and
for each additional sheet of eight pages, twenty-five cents per hundred copies, the cover of each copy to be counted as four pa"'es;
For folding, sewing, and binding the journals of the two houses of
the general assembly in paper covers, twenty-five cents per copy;
For folding, sewing, and binding in muslin or cases, with gilt letters £or title, same style as agricultural reports for eighteen hundred
and sixty-six, thirty-five cents per copy £or a volume of four hundred
pages or less, and for eac)l additional hundred pages, or fraction
thereof over fifty pages, five cents;
For folding, sewing, and binding in "hal£ sheep," with gilt letters
for title, same style as the legislative documents o£ eighteen hundred
and sixty-six:, sixty cents per copy £or each volume of four hundred
pages or less, and five cents for each additional hundred pages, or
fraction thereof over fifty pages;
For folding, stitching, and binding the laws o£ each general assembly in boards, with muslin backs and paper sides, same as the laws
o£ eighteen hundred and sixty-six, eighteen cents per copy; and for
all styles of work not named in this chapter, he shall be paid as nearly
as possible in accordance with the rates above specified;
For folding, sewing and binding in "law sheep," same style as Iowa
reports, eighty cents per copy for each volume of four hundred pages

State binder.
Ch. 96, 12 G. A.
§ 2, ch. 68, 15
G. A,
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or less, and five cents £or each additional hundred pages, or fraction
thereo£ over fifty.
SEc. 3768. At any time during the progress o£ the binding o£ the
laws or journals o£ the general assembly, the secretary o£ state may
issue his certificate £or one hal£ o£ the value o£ the work done and
performed, to be ascertained by said secretary, and the amount so
certified shall be audited by the auditor o£ state, and a warrant drawn
therefor by him on the state treasury.
SUPREME JUDGES-ATTORNEY GENE}\A.L-GLERK.

Judges of supreme court.
Repealed and
substituted by
. ch. 27, 18 G. A.
Attorney gen•ral.
' h. 67, § 1, 11
G. A.
Ch. 53, § 1, 12
G. A.

Salary of clerk
of suprPme
court.
Hepealed and
substituted by
ch. 74, 17 G. A.
Clerk hire.
Shall charge
and collect fees.

District and
circuit judges,
Ch. 112, § § 4, 5,
13G.A.
Ch. 22, § 3, 14
G. A.

SEc. 3769. [The salary o£ each judge o£ the supreme court shall be
£our thousand dollars per annum.J
.
SEc. 3770. The salary o£ the attorney general shall be fifteen hundred dollars per annum, and whenever ·he is required by the duties o£
his office, or by direction o£ the governor or general assembly to
attend any o£ the courts of this state, or any of the federal courts o£
this or any other state, other than the supreme court when held at
the capital, he shall receive five dollars £or each day he actually attends the sessions o£ such courts in addition to his salary, and shall
also in addition to his salary be entitled to charge and receive such
fees as are allowed him by the chapters on insurance.
SEc. 3771. [The salary o£ the clerk of the supreme court shall be
twenty-two hundred dollars per annum; and there is allowed him the
sum o£ twelve hundred dollars per annum, or so much thereof as may
be necessary, £or clerk hire, to be paid upon affidavit of the clerk that
the services £or which such clerk hire is allowed are necessary to the
proper discharge o£ the duties of his office.
The clerk shall collect the following £ees, and account £or them as
provided in section 3778 of the code, and shall also keep account o£
and report in like manner all uncollected £ees:
Upon filing each appeal, three dollars;
Upon entering judgment when the cause has been tried on its
merits, two dollars;
Upon each continuance, one dollar;
Upon issuing each execution, one dollar and twenty-five cents;
Upon entering satisfaction of each judgment, ££ty cents;
Upon each writ, rule or order to be served upon any person not in
court, twenty-five cents;
For copying an opinion to be transmitted to an inferior court upon
reversal of a judgment or an order, to be paid by the party against
whom the costs are adjudged, or £or a copy of such opinion, or any
record made at the request of any person, £or each one hundred words,
ten cents.]
(Section 3772, repealed by section 2, chapter 74, laws of 1878.)
SEc. 3773. 1£ any o£ the foregoing £ees o£ the clerk are not paid
in advance, execution may issue therefor except where the £ees are
payable by a county or the state.
DISTRICT OFFICERS.

SEc. 3774. The salary of each judge of the district and o£ the circuit court shall be twenty-two hundred dollars per annum.
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SEc. 3775. The salary of each district attorney shall be six hundred dollars per annum, and they shall receive in addition thereto the
following fees, to be audited and paid like other claims against the
counties:
For each conviction on a plea of guilty, five dollars;
For each jury trial in cases of misdemeanor, ten dollars;
For each jury trial in cases of felony, twenty dollars;
Fer each judgment for costs only, five dollars;
For prosecuting an information before a justice of the peace for a
violation of the laws in relation to the sale of intoxicating liquors,
five dollars;
For all fines and forfeitures actually collected by him, ten per cent
upon all sums less than two hundred dollars, and upon all sums
exceeding that amount, one per cent.•
SEc. 3776. In cases of conviction, the fees contemplated in the
preceding section shall be taxed against the defendant, and when collected paid into the county treasury.
SEc. 3777. [Short-hand reporters shall receive compensation as
follows: For each day actually in attendance in court under the order
of the judge, such sum as may be fixed by the judge, not exceeding
six dollars per day, to be audited and paid by the county upon the
certificate of the judge of the court; but the JUdge shall not order the
attendance of said reporter except during that part of the term when,
in his judgment, the reporting of testimony will be required, and he
shall dischar~e said reporter from farther attendance at each term as
soon as, in his judgment, the reporting of testimony will not be farther required for such term; and for making transcripts of his original
notes, for each one hundred words, six cents; but where such transcripts are desired in any civil case, the fees therefor shall be paid by
the party desiring the same, and the amount allowed such reporter
for reporting testimony in any case shall, in all instances, except
where the defendant in a criminal case is acquitted, be taxed as a part
of the costs in the case; provided, that when the defendant in any
criminal. cause, who shall have perfected an appeal from a judgment
against him, presents to the judge satisfactory proof, by affidavit or
otherwise, that he is unable to pay for such transcript, the court, if
in the opinion of the judge justice will be thereby promoted, ·may
order said transcript to be made at the expense of the county and the
original notes of any testimony taken in any case shall be filed in
the office of the clerk of the court and become a part of the record in
said case; and said notes or any transcript thereof duly certified by
the reporter of said court shall be admissible in any case in which the
same are material and competent to the issue therein, with same force
and effect as depositions and subject to the same objections so far as
applicable; and said original notes, or the transcript thereof, or any
part thereof, may be referred to in any bill of exceptions, and when
duly transcribed and certified, shall be inserted therein on appeal;
and upon demand of any person for a duly certified transcript of any
designated portion of the original notes of testimony in any case, it
shall be the duty of said reporter to transcribe the portion so designated and duly certify the same, upon payment of fees therefor;

District attorney.
R. § 381.
Ch. 38, 10 G. A.

In case of con-

vichon.
Ch. 38, § 2, 10
G. A.

Compensation.

Not to exceed
$6.00 per day.
Order attendance.

Making transcript.

Proviso: In
case of appeal.
Substituted by
ch. 195, 18 G. A.

•The district attorney is not entitled to charge County, 38 Iowa, 175; Bradley v. Marshall
a fee for a conviction in addition to the fee a!- Count!f, ld., 178.
lowed him for a jury trial. Ellis v. Jackson
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Proviso: re-

provided, that when the reporter taking the notes in any case in

expiration of
term.

any transcript by him made therefrom and duly certified by him
under oath as a full, true, and complete transcript of said notes, shall
have the same force and effect as though certified in the same manner
by the official short-hand reporter of said court.]
SEc. 3778. The secretary of state, auditor of state, and register of
the state land office, shall keep an accurate and particular account of
all fees received by them, which shall be verified by affidavit, and
rendered monthly to the treasurer of state, and they shall pay the
amounts thus received to such treasurer at the end of each month.
SEc. 3779. During the term for which any judge may have been
elected or appointed, his salary shall not be increased by this chapter,
except that any judge elected to fill a vacancy shall receive the salary
herein provided.
SEc. 3780. The salaries of all officers mentioned in this chapter
shall be paid in monthly installments at the end of each month, and
shall be in full compensation for all services, except as otherwise
expressly provided in this chapter.

r;:;:~r~~~ !'::!• court has ceased to be the official short-hand reporter of that court,

Certain state
ofilcers to pay
fees to state
treasurer.
Ch. 112, § 8, 13
G. A.
Judge's salary
not increased.
Ch. 112, § 6, 13
G. A.
Salaries paid
monthly.
Same,§ 7.

(CHAPTER

92,

LAWS OF

1878.)

COMPENSATION OF CERTAIN OFFICERS OF STATE INSTITUTIONS.
Title.

Per diem of
$i.OO.
And five cent•
mileage.

Construction of
this dct.
Repealing
clause.

AN ACT to regulate the per diem and mileage of trustees of state
institutions, members of visiting committees to hospitals for
insane, and regents of the state university.
SECTION 1. Be it enacted by the General .Assembly of the State of
Iowa, that the trustees of state institutions, members o£ visiting committee to hospitals for insane, and regents of the state university shall
receive, as their compensation, four dollars per day for each and every
day actually employed in the discharge of their duties, and five cents
per mile for each mile necessarily traveled in such business, and no
more.
SEc. 2. This act shall not be construed to allow trustees to receive
compensation for a longer time than is now permitted by law.
SEc. 3. All acts and parts of acts inconsistent with this act are
hereby repealed.
Approved, March 23, 1880.
(Took effect by publication in newspapers, March 30, 1878.)

CHAPTER 2.
OF COUNTY AND TOWNSHIP OFFICERS.
Clerk of district and circuit
court.
R. § § !30, 1852.

SECTION 3781. The clerk of the district or circuit court shall be
entitled to charge and receive the following fees:
For filing any petition, appeal or writ of error, and docketing the
same, one dollar and fifty cents;
For every attachment, fifty cents;
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For every cause tried by jury, one dollar and fifty cents;
For every cause tried by the court, seventy-five cents;
Por every equity cause, one dollar and fifty cents;
For each injunction, or other extraordinary process or order, one
~~·

.

For' all causes continued on application of a party by affidavit, fifty
cents;
For all other continuances, fifteen cents;
For entering any final judgment or decree, seventy-five cents;
Por taxing costs, fifty cents;
For issuing execution or other process after judgment or decree,
fifty cents;
For filing and properly entering and indorsing each mechanic's lien,
the same to be taxed as other costs in case a suit is brought thereon,
·
one dollar;
Por certificate and seal, fifty cents;
For filing and docketing transcript of judgment from another county
or a justice of the peace, fifty cents;
For entering any rule or order, twenty-five cents;
For issuing writ or order, not including subprenas, fifty cents;
For issuing commission to take depositions, fifty cents;
For entering sheriff's sale of real estate, fifty cents;
For entering judgment by confession, one dollar;
For entering satisfaction of any judgment, twenty-five cents;
For all copies of records or papers filed in his office, transcripts, and
making complete record, ten cents for each hundred words;
For taking and approving a bond and sureties thereon, fifty cents;
For declaration of intentions by an alien to become a citizen,
twenty-five cents;
For all services on naturalization of aliens, including oaths and
certificate, fifty cents;
In criminal cases, and in all cases in which the state or county is a
party plaintiff, the same fees for same services as in suits between
private parties. When judgment is rendered against the defendant,
the fees shall be collected from such defendant. Where the state'
fails, the clerk's fees shall be paid by the county;
Por making out transcripts in criminal cases appealed to the supreme
court, when the defendant is unable to pay, for each one hundred
words, ten cents, to be paid by the county.
SEa." 3782. The clerks of the district court shall certify under the
seal of such court, to all applications and other papers requiring the
certificate and seal of a court of record to procure pensions, bounties
and back pay for soldiers or other persons entitled thereto, whenever
requested by the applicant, his agent or attorney, and such clerk shall
be entitled to the sum of ten cents only for such service.
SEa. 3783. There shall be such compensation paid such clerk for
his services in probate matters out of the fees collected by him for
proba_te business, as the board of supervisors may allow. 1
1 The allowance to be made to the clerk
under this section of the code, is not to be in
addition to his other legal fees, when they
amount in the agrrre~ate to $2,000 per annum.

In crlmlnal
cases.

Pensions and
bounties.
Oh. 881 10 G, A,

In probate

matters.
Oh. 134, § 11 12
G. A.

His entire compensation under the code for all
of his official services is limited to $2,000 per
annum. Washington County v. Jones, 45 Iowa,
260.
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Compensation
limited.
Substituted by
§ 1, ch. 184, 18
G. A,

Report to supervisors: fees
collected.
R. § 431.

Pay money received for witnesses that is
uncalled for to
county treasurer.
R. § § 353, 854,
355, 356.
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SEc. 3784:. [The total amount or compensation o£ such clerk £or
all official services shall not exceed the sum o£ eleven hundred dollars
per annum in counties having a population not exceeding ten thousand; the sum o£ thirteen hundred dollars per annum in counties having a population in excess o£ ten thousand but not exceeding twenty
thousand; nor the sumo£ fifteen hundred dollars per annum in counties having a population in excess o£ twenty thousand but not exceeding thirty thousand. I£ the £ees collected by the clerk in any county
in any one year shall exceed the sums a£orestated, the excess shall be
paid into the county treasury £or the use o£ the county £und. In case
the aggregate amount o£ £ees so received by the clerk in any one year
is less than the limit o£ his compensation as herein fixed, and such
amount is deemed inadequate compensation by the board o£ supervisors, they may allow such additional amount as they may deem just
and proper within the limits herein prescribed. When in the judgment o£ the board o£ supervisors it is necessary to the proper discharge
o£ the duties o£ the office, said board may, upon application o£ the
clerk, authorize said clerk to employ a deputy or clerk, at a salary not
exceeding the rate o£ six hundred dollars per annum £or the time actually employed. Provided, that in counties having a population in
excess o£ thirty thousand, hut not to exceed £orty thousand, the board
o£ supervisors may allow such compensation to the clerk, deputy and
clerks as they may deem just and proper, but that the sum total o£
such compensation allowed shall not exceed twenty-five hundred
dollars, and, provided further, that in counties having a population in
excess o£ £orty thousand, the board o£ supervisors may allow such
compensation to the said clerk, deputy and clerks as they may deem
just and proper, but that the total compensation shall not exceed
thirty-five hundred dollars. Provided further, that in any county
having a population o£ over thirty thousand and under £orty thousand,
and which is within a judicial district in which the circuit has been
divided, the board o£ supervisors, i£ they find it necessary, may employ
an additional deputy or clerk, £or duties in connection with the probate records, at a compensation not exceeding six hundred dollars per
·annum. Provided further, that in each county having two county
seats, the compensation o£ clerk o£ courts, including the amount paid
his deputies and clerks, shall not exceed three thousand dollars in any
one year. Any excess o£ £ees collected to be paid into the county
treasury as above provided.u]
SEc. 3785. The clerk o£ the district court as such, and as clerk o£
the circuit court, shall report to the board o£ supervisors o£ his county
at each regular session, a full and complete statement o£ the amount
o£ £ees received by him, which shall be verified by the affidavit o£ such
clerk.
SEc. 3786. The clerk o£ the district and circuit courts shall pay
into the county treasury all money received £or witness £ees remaining unclaimed in his hands £or six months a£ter the receipt o£ the
same, and at the time o£ so doing shall deliver to the treasurer a
written statement, giving the title o£ the cause and style o£ the court

"Under the revision of 1860, the total compen!mtion of the clerk of the district and circuit
courts, exclusive of the amount allowed by the
board of s'upervisors for probate business, was
limited to two thousand dollars per annnm.
Boone County v. JVilson, 38 Iowa, 372; Washington County v. Jones, 45 Id., 260.

The clerk is entitled under the code in addition
to his salary, to such an allowance for the hire
of his deputy as may be reasonable, in view of
the amount of labor demanded by the duties
of his office. JVashington County v. Jones,
supra.

CHAP. 2.]
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in which the same was pending, with the name of the witnesses and
the amount each one is entitled to receive and the treasurer shall keep
an account of the money thus received separate from other funds, and
shall pay the same to the persons entitled thereto as shown by such
statement, taking proper receipts therefor.
SEc. 3787. There shall be paid the clerk of the circuit court the
following fees:
For issuing marriage licenses, one dollar:
For all services performed in the settlement of the estate of any decedent, except where actions are brought by the administrator or
against him, or as may be otherwise provided herein, where the value
of the estate does not exceed three thousand dollars, three dollars;
Where such value is between three and five thousand dollars, five
dollars;
Where such value is between five and seven thousand dollars, eight
dollars;
Where the value exceeds eight thousand dollars, ten dollars;
And in addition to the foregoing, for making a complete record in
cases where the same is required by law or directed by an order of the
court, for every one hundred words, ten cents;
All of which fees shall be paid into the county treasury.
(CHAPTER

115,

LAWS OF

For marriage

licenses and

fees In probate
matters.
Ch. 137, 9 G. A,
Ch. 86, § 15, 12
G. A.

1880.)

COMPENSATION OF SHERIFFS.

AN AcT to repeal sections 3788 and 3789 of chapter two (2), title
twenty-three (23) of the code, and to enact a substitute therefor in
relation to the compensation of sheriff.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That sections 3788 and 3789 of chapter two (2), title twenty-three
(23) of the code, are hereby repealed, and the following enacted in
lieu thereof:
SEc. 2. The sheriff is entitled to charge and receive the following
fees: For attending the supreme court, to be paid out of the amount
appropriated for contingent expenses of such court, two dollars per day.
SEc. 3. For serving an order or notice and making return thereof,
for the first person served,' fifty cents; for each additional person,
twenty-five cents; for each warrant served, two dollars and mileage,
and repayment of any amounts actually paid by him as necessary expenses for assistance and conveyance in executing such warrant, as
sworn to by the sheriff. In case service of the warrant cannot be made
such reasonable compensation may be allowed as the board of supervisors may deem just and equitable.
SEc. 4. For each copy of such order or notice, when required, for
eath hundred words, ten cents.
SEc. 5. Each commitment to jail, twenty-five cents; discharge
from same, twenty-five cents.
SEc. 6. Copy of a paper required by law, when made by him, for
each hundred words, ten cents.
SEc. 7. For serving and returning a subpoma, for each person,
twenty cents. For calling a jury, each case, ten cents.
SEc. 8. Summoning a grand or trial jury, for each panel, including mileage, to be paid out of the county treasury, six dollars.

Title.

Code, § § 3788
and 3789
amended.

Fees for attend·
lngsupreme
court.
Notice and
warrant.

Mileage,

Copying.
Commitment.

Subpoena,
Summon~

jury.

a
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SEc. 9. Traveling fees in other cases required by law, going and
returning, per mile, five cents.
Deed.
SEc. 10. Making and executing a deed for land sold on execution,
one dollar.
Jury in forcible
SEc. 11. Summoning a jury in case of forcible entry and detainer,
entry and de·
fifty cents.
tainer.
Partition of
SEc. 12. Serving an execution or order for the partition of real esreal estate.
tate or assignment of dower, one dollar.
Bond.
SEc. 13. For taking each bond required by law, twenty-five cents.
Jury to assess
SEc. 14. For summoning a jury to a11sess the damages to the owner
damages.
of lands taken for any work of internal improvements and attending
upon them, including mileage, five dollars; if such case occupies more
than one day, for each additional day or fraction thereof, one dollar
and fifty cents. There shall be nothing in this section so construed
that will allow any sheriff to make separate charges for different assessments: Provided, They can be done by the same set of appraisers,
Proviso.
and completed in one day of ten hours.
SEc. 15. For serving each attachment and making return thereof,
Attachment.
one dollar.
SEc. 16. For the time necessarily employed in making an invenMaking an
inventory.
tory of personal property attached o~ levied upon, per day, one dollar.
Collecting and
SEc. 17. For collectmg and paymg over money, on the first five
paying over
hundred dollars or fraction thereof, two per cent; and on all excess
money.
over five hundred dollars, one per cent.
One-third above
SEc. 18. But where the property is purchased by the plaintiff in
fee, when.
execution, or where the money is collected without sale of property,
one-third of the above rates.
Returning
SEc. 19. For returning any order, warrant or notice not served,
order, etc..
five cents.
Receiving
SEc. 20. For receiving a prisoner on surrender by bail, twenty-five
prisoner.
cents; for taking new bail or bond, twenty-five cents.
Boarding
SEc. 21. For boarding a prisoner, a compensation to be fixed by
prisoner.
the board of supervisors not to exceed, for each day, fifty cents.
SEc. 22. For washing for prisoner, the sheriff shall have such comWashing for
prisoner.
pensation as shall be allowed by the board of supervisors.
SEC. :b3. The sheriff, for conveying one or more convicts to either
SO cents per
hour and actual of the penitentiaries of this state, or any prisoner to any county jail
expenses for
conveying con- outside the county in which said sheriff rc:;sides, or any insane person
victs to penior persons to any insane asylum in the state, or person or persons to
tentiary, etc.
the reform school in the state, shall be allowed as full compensation
therefor his necessary traveling expenses actually paid by him, including board and railroad fare for himself and such convicts, insane or
other prisoners, or any other necessary expenses; and in addition
.thereto, thirty cents per hour for the time necessarily employed in going to and returning from said prisons, asylums, or reform schools, to
be certified by the oath or affidavit of such sheriff, accompanied by the
proper vouchers, to the board of supervisors of the county where the
convictions took place. Should the sheriffneed any assistance in taking prisoners to the penitentiary, or insane persons to the asylum, the
same shall be furnished at the expense of the county, the compensation to be fixed by the board of supervisors.v
Traveling fees.

" A sheriff is not entitled to additional COlll- and. salary of the officer include payment for
pensation for personal attention to a prisoner, such services. Grubb v. Louisa County, 40
bevond the payment for his board. 'fhe fees Iowa, 314.

CHAP. 2.]
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SEc. 3789. [The sheriff is al~o entitled, !or attending dis~ric~ and
circuit courts, and for other services for whwh no compensatiOn 1s allowed by law, such annual salary as may be fixed by the board of supervisors, but in no case to exceed.two hundred dollars.wl
SEc. [24]. All acts and parts of acts inconsistent with this act are
hereby repealed.
Approved, March 24, 1880.
SEc. 3790. In all criminal cases where the prosecution fails, or
where the money cannot be made from the person liable to pay the
same, the facts being certified by the clerk or jm;tice as far as their
knowledge extends, and verified by the affidavit of the sheriff, the fees
allowed by law in such cases shall be audited by the county auditor,
and paid out of the county treasury.

Attending dl•·
trfct and circuit
court, etc.
Subotituted by
ch. 115, 18 G. A.
Repealing
clause.

In criminal

cases.
R. §~U6.

COUNTY SUPERVISORS.

SEc. 3791. ·The members of the board of supervisors shall each
receive four dollars for each day actually in session, and two dollars
and fifty cents per day, exclusive of mileage, when not in session but
employed on committee service, and six cents per mile for every mile
traveled in going to and from said session of the board; provided, that
in counties having a population as shown by the last preceding census
of less than ten thousand, they shall not receive compensation for
more than twenty days in one year; and in counties having a populaw For conveymg a convict to the penitentiary
the sheriff is entitled to sixteen cents per mile
as his full compensation. Bringolf v. Polk
County, 41 Iowa, 554.
·
The compensation of the sheriff for conveying a prisoner to the penitentiary for safe keeping is five cents a mile. He can demand in addition thereto his railway fare and the amount
paid for necessary _guards. I d.
Where a Sheriff is directed by the court to
produce as a witness a prisoner from the p~nitentiary, he is entitled to his mileage and all
his expenses incurred in the transportation of
the J.lnsoner. I d.
Where under the same order he thus produces five prisoners, he is entitled to single
mileage and expenses for all. Id.
When the sheriff produces a prisoner in court
from the county jail located in the basement of
the court house he is not entitled to charge
mileage. ld.
For serving a subprena and delivering a copy
of the same, the sheriff is entitled to compensation for the latter at the rate of ten cents for
every hundred words. I d.
The sheriff is not entitled to ten cents for each
jury called by a bailiff, in addition to the per
diem paid by the county for the bailiff. ld.
The county should reimburse the sheriff for
the amount expenedd by him for the services of
bailiffs to the number designated by the court.
Id.
Where a decree of foreclosure of a mortgage
upon a railroad had been rendered at the suit of
tl:ie mortgage-bond holders, and a sale of the
road had taken place thereunder, at which a

·

Members of
board of super•
visors.
Ch. 148, § 4, 13
G. A.

corporation not a party to the foreclosure was
the bidder, and the transfer if such bid being
subseqnently made to the trustees of the bond
holders and approved by the court rendering the
decree, it was held, that the sheriff's fees for
making the sale should be the same as if the ex·
ecution plaintiffs had been the immediate pur·
chasers. Gilman v. The D. V. R. Co., 42 Id.,
495.
Where a sheriff summoned a jury to assess
the damages sustained by the owner of land taken for the right of way of a railroad, and on
the same day assessments were made by the
same jury of several tracts belonging to different owners, it was held, that directing the jury
to proceed fi:om one tract to another did not
constitute a distinct summons, and that the
sheriff was only entitled to compensation for
summening the jury to assess the damages on a
single tract. Robb v. The A., K. di: D. M. R.
Co., 44 ld., 440.
Section 3788 of the code providing that the
mileage of an officer for conveying a convict to
the penitentiary shall be computed by the "most
direct route of travel," is to be construed as intending the route by which the journey can be
most speedily performed. Maynard v. Cedar
County, 51 Iowa, 430.
,
The salary provided by this section to be
paid to the sheriff is intended as a full compensation for all services for which payment is not
otherwise provided, and he cannot recover for
services he may render as jailor. McDonald v.
Woodbury di: Co., 48 Iowa, 404; Grubb v. Louisa Co., 40 ld., 314.
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tion of more than ten thousand, but less than thirty thousand, for
more than thirty days in the year; and in counties having a population
of thirty thousand or over, not more than forty days in one year.
RECORDER--TREASURER.
Recorder.
R. §4143.

Substituted by
i 11, ch. 184. 18
G. A.

To give Information of

amount or

taxes due from
any person.
Ch. 1681 § 1, 9
G. A.

SEc. 3792. The recorder shall be entitled to charge and receive the
following fees:
For recording each instrument containing four hundred words,
fifty cents;
For every additional hundred words, or fraction thereof, ten cents.
SEc. 3793. [Each county treasurer shall receive for his services the
following compensation:
1. Three-fourths of one per cent of all money collected by him as
taxes due any incorporated city or town, to be paid out of the same.
2. Three per cent of all taxes collected by him for all other tax
funds, to be paid out of the county treasury.
3. For each certificate of purchase issued for land sold for nonpayment of taxes, twenty cents.
4. ]<'or paying money into the state treasury when required by law,
or the auditor of state, such compensation as the board of supervisors
shall allow not exceeding one-fourth of one per cent on the amount
so paid, which allowance shall be paid by the county.
5. When the aggregate amount of compensation allowed by this
and the next section exceeds twelve hundred dollars in any one year
in counties where taxes are collected by township collectors, or fifteen
hundred dollars in counties having no township collectors, the excess
shall be paid into the county treasury; but when in the judgment of
the board of supervisors it is necessary for the proper discharge of the
duties of the office, said board may, upon application of the treasurer,
authorize said treasurer to employ a deputy, or clerk, at a salary not
exceeding the rate of six hundred dollars per annum for the time actually employed; provided, that in counties where population does not
exceed ten thousand, the salary shall not exceed thirteen hundred
dollars in any case, and the board shall not allow it to exceed three
hundred dollars clerk hire in such counties; and, provided, That in
counties having more than thirty thousand population, the board of
supervisors may grant such additional compensation for treasurer,
deputy, or clerk hire, as they may deem just and proper.]
SEc. 3794. The county treasurer shall, if applied to by letter enclosing thirty cents' value in postage stamps, asking for information of the
amount of taxes upon any specified parcel or parcels of land in his
county, answer the same correctly by mail, giving direct answers to all
the inquiries in such letter respecting the amount and interest of the
unpaid taxes as the same appears from the tax books in his office. I£
the total of such land specified in any one letter exceeds three hundred
and twenty acres, then such treasurer is not bound to answer such
letter unless it contains, besides the thirty cents above provided, ten
cents in addition for every one hundred and sixty acres when the total
acres specified in such letter exceed the said three hundred and twenty
acres; but the aggregate fees thus charged shall in no case exceed the
sumo£ fifty cents; and upon the return to such treasurer of the letter
or a copy thereof so sent by him, with the amount due as shown by
such letter, such treasurer shall pay such taxes and return a receipt
therefor by mail.

CHAP. 2.]
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SEc. 3795. Any treasurer who shall neglect for twenty days after the
receipt of any such letter, with money inclosed as aforesaid, to answer
the same fuily as required in the preceding section, or who shall
directly or indirectly receive or be concerned in receiving any greater
compensation for the service mentioned in the preceding section than
is therein provided, shall forfeit to the person aggrieved, for each offense
the sum of fifty dollars, which may be recovered in a civil action in
anv court having jurisdiction.
SEc. 3796. The county treasurer shall enter in a book kept for that
purpose, all moneys received by him for services rendered, designating
for what the same was received, and shall render an account verified
by affidavit to the board of supervisors at each session thereof, stating
fully all money so received and from what source derived, and any
excess to which he would be entitled under the preceding section over
and above the sum therein limited, shall be paid into the county
treasury.
·

895
Penalty for
failure.
Same,§ 2.

Render account
of mom'~y received as com~
pensatlon to
supervisors.
Ch. 129, § 9, 10
G. A.

AUDITOR.

SEc. 3797. The county auditor shall be entitled to charge and County auditor.
R. § 777.
receive the following fees: ·
25, § S,9
For recording each bond required to be by him recorded, fifty cents; Ch.
G. A.
· For transfers made in the transfer books, for each deed, twe:p.ty-five
cents;
For issuing certificate of redemption of land sold for taxes, twentyfive cents;
For each certificate issued by the treasurer for lands sold for nonpayment of taxes, fifteen cent.<>.
Compensation
SEc. 3798. fThe total compensation of the auditor in any one year of
auditor
shall not exceed the sum of twelve hundred dollars, inclusive of fees; limited.
Substituted by
but when, in the judgment of the board of supervisors, it is necessary Ch.
184, f 3, 18
for the proper discharge of the duties of the office, said board may, G. A.
upon ap_Plication of the auditor, authorize said auditor to employ a
deputy or clerk at a salary not exceeding the rate of six hundred dollars per annum; provided, That in counties of more than twenty-five Proviso: conn·
thousand population, the board of supervisors may grant such addi- ties of more
than 25,000
tional compensation to the auditor, deputy, or clerks as they deem it Inhabitants.
just and proper.
It shall be the duty of the board of supervisors, in fixing the com- Last census to
pensation of the officers as provided in this act to take the latest d•termine
state or national official census, as their guide in so doing.
population.
ofllcer
It is hereby made the duty of the county auditor, the county Each
keep record of
treasurer and the clerk of the district and circuit courts, in each fees and report
to board of sucounty of the state to keep a complete and accurate account of all the pervisors.
fees charged and collected by them as now provided by law; which
account shall be made and kept as a permanent record of the office;
and it is hereby made the further duty of each of the officers therein
specified, to make a report of such fees to the board of supervisors, at
each regular session of said board, verified by oath or affirmation, a. Verlfted.
summary of which shall be spread upon the minutes of said board
and made a part of the record. I£ any officers shall neglect or refuse
to make such report, as required by this section, it shall be the duty of Board to employ an expert
the board to employ an expert to examine the books, papers, and In
case of failaccounts of such officer, and to make such report, the expense there- ure to report.
for being charged to the delinquent officer, and collectalile upon his
official bond.]
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SEc. 3799. The coroner is entitled to charge and receive the following fees:
For a view of each body and taking and returning an inquest on
same, five dollars;
For a view o£ each body and examination without inquest, three
dollars;
For issuing subpama, warrant, or order for a jury, twenty-five cents;
For each mile traveled to and returning from an examination or
inquest, ten cents;
.
'Which fees shall be paid out of the county treasury when they
cannot be obtained from the estate of the deceased;
For all other services, the same fees as are allowed sheriffs in similar
cases, to be paid m like manner.
SEc. 3800. The county surveyor is entitled to charge and receive
the following fees:
For each day's service actually performed in traveling to and from
the place where any survey is to be made, and for making the same
and return thereof, [four] dollars;
For certified copy of the plat or field-notes, fifty cents.
NOTARIES PUBLIC.

Notaries public.
R. § m1.
·•

SEc. ~801. Notaries public shall be entitled to charge and receive
the following fees:
For every protest of a bill or note, seventy-five cents;
For re~istering any protest, fifty cents;
For bemg present at a demand, tender, or deposit, and noting the
same, fifty cents;
For administering an oath, five cents;
For cert~fying to the same under his official seal, twenty-five cents;
For certificate under seal, twenty-five cents;
For other services, the same fees as are allowed justices of the peace
for similar services.
SEALER.

Sealer of
weights and
measures.
Ch. 82, § 23, 9
G. A.

Inspector of
lumber and
shingles.
R. §1913.

SEc. 3802. Each sealer of weights and measures shall receive the
following fees:
For sealing and marking every beam, ten cents;
For sealing and marking measures of extension at the rate of ten
cents per yard, not to exceed fifty cents for any one measure;
For sealing and marking every weight, five cents;
For sealing and marking liquid and dry measures, five cents for
each measure;
He shall also be entitled to a reasonable compensation for making
weights and measures conform to the standards in his possession.
SEc. 3803. The inspector of lumber and shingles shall receive:
For inspecting and measuring lumber, for each thousand feet, board
measure, fifteen cents;
For inspecting shingles, for each thousand, fifteen cents.
JUSTICES OF THE PEACE.

Justices orthe

th":"iat,uG.A.

SEc. 3804. Justices of the· peace shall be entitled to charge and
receive the following fees:

CHAP.
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For docketing each case in any action, except in garnishment proceedings, fifty cents;
For issuing each original notice, fifty cents;
For issuing attachment or orJer for the delivery of property,
twenty-five cents;
•
For drawing and approving bond when required in any case, fifty
cents;
For entering judgment by confession after the suit brought, fifty
cents;
For entering judgment by confession not on suit brought, one dollar;
For entering judgment by default, or on a plea of guilty, fifty cents;
For entering judgment when contested, fifty cents;
For additional when a jury is called, one dollar;
For issuing venire for jury, twenty-five cents;
For each subpa:ma in Civil cause, when demanded, twenty-five cents;
For each oath or affirmation, except in proceedings connected with
suits before him, five cents;
For each continuance at the request o£ either p1lrty, fifty cents;
For setting aside each judgment by default, fifty cents;
For each information and affidavit, fifty- cents;
For each execution, renewal of executwn, or warrant of any kind,
fifty cents;
·
For each bond or recognition, fifty cents;
For each mittimus or order of discharge, fifty cents;
For each official certificate or acknowleugment, twenty-five cents;
For making and certifyin~ transcript, fifty cents;
For trial of all causes, ciVIl or criminal, for each six hours or fraction thereof, one dollar;
For all money collected and paid over without suit, five per cent;
and for all money collected and paid over after suit brought without
judgment, two per cent, which shall be added to the costs.
CONSTABLES.

SEc. 3805: Constables shall be entitled to charge and receive the
following fees:
For serving any notice or civil process on each person named therein,
fifty cents;
For copy thereof when required, ten cents;
For serving attachment or order for the delivery of property, fifty
cents;
For traveling fees, going and returning, per mile, five cents;
For summoning a jury, including mileage, one dollar;
Ji'or attending the same on trial, for each calendar day, one dollar;
For serving- execution, besides mileage fifty cents;
For advertising and selling property, seventy-five cents;
For advertising without selling, twenty-five cents;
For return of execution when no levy is made, ten cents;
For serving each subpoona, besides mileage, fifteen cents;
For posting up each notice required by law, fifteen cents;
For serving each warrant of any kind, seventy-five cents;
For attending each trial in a criminal case, for each calendar day,
one dollar;
For serving each mittimus or order of release, besides mileage thirty
cents;
57

Con•tables.
Ch.l34, 14G. A,
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For all money collected on execution and paid over except costs,
five per cent, which shall eonstitute part of the costs.*
SEc. 3806. The fees contemplated in the two proceding sections,
in criminal cases shall be audited and paid out of the county treasury
in any case where the prosecution fails, or where such fees cannot be
made from the person liable to pay the same, the facts being certified •
by the justice and verified by affidavit.
SEc. 3807. A constable or other officer who serves any warrant for
the seizure of intoxicating liquors shall be allowed;
For such service, one dollar;
For the removal and custody of such liquor, his reasonable expenses;
For the destruction of such liquor under the order of the court, his
reasonable expenses and one dollar;
For posting and leaving notices in such cases, one dollar.
TOWNSHIP TRUSTEES.

Towns hlp
trutees.
R. § 4156.

Acting as fence
viewers.
Amendment by
ch. 35, 16 G. A.

Who shall pay
fees.

SEc. 3808. The township trustees shall receive:
For each day's service of eight hours necessarily engaged in official
business, to be paid out of the county treasury, to each trustee, two
dollars;
For each day engaged in assessing damages done by trespassing animals, ·one dollar per day •each, to be paid as are other costs in such
cases;
But when acting as fence viewers, or viewing or locating any ditch
or drain, or in any other case where provision is made for their payment otherwise, they shall not be paid out of such treasury.
[When acting as fence viewers, or in locating any ditch or drain, or
in any other case where provision is not made for their payment out
of the county treasury, their fees shall be 2 [two] dollars per day
each, and in the first instance be paid by the party requiring their
services, and they shall append to the report of their proceedings a
statement thereof, and therein shall direct who shall pay said fees and
in what sums respectively, and the party having so advanced any
such fees may have his action therefor against the party so awarded
to pay the same, unless, within ten days after demand by the party
entitled, the same shall be reimbursed to him.]
TOWNSHIP CLERK-ASSESSOR.

Townsblp
clerk.
R. § 909.
Ch. 90. 9 G. A.
Amended by ch.
61, 16 G. A.

SEc. 3809. The township clerk shall receive:
For each day of eight hours necessarily engaged in official business,
where no other compensation or mode of payment is provided, to be
paid from the county treasury, two dollars;
For all money coming into his hands by virtue of his office [aside
from money received from his predecessor in officel, five per cent;
For filing each application for a drain or ditch, fifty cents;
For recording each person's mark or brand for animals, twenty-five
cents;
For making out and certifying the papers in any appeal taken from
an assessment by the trustees of damages done by trespassing ani-

*A justice of the peace cannot recover from tion of the code applies to costs in action and
the debtor his fees for the collection of a claim not i'ees for collection. Pemington v. Beedy, 50
which he has collected without suit. This sec- Iowa, 85.

CHAP. 3.]
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mals, such additional compensation in such cases as the board of supervisors may deem reasonable and allow.
SEc. 3810. Each township aJ?Sessor ~hall receive ~or ea?h day. of
ei<>'ht
hours necessarily engaged m the d1scharge of h1s offiCial duties,
0
to be paid out of the county treasury, two dollars.

Assessors.
Ch. 173, § 3, 9 G.

A.

CHAPTER 3.
OF WITNESSES, JURORS, AND SPECIAL CASES.
Jurors.
3811. Jurors shall receive the following fees:
R. § 4154.
For ea:ch day's service or attendance in courts of record, two dollars, o. 15, § § 2, 3, 9
G. A.
and for each mile traveled from his residence to the place of trial; the Ch.
9~, 10 G. A.
sum of ten cents;
For each day's service before a justice of the peace, one dollar;
No mileage shall be allowed jurors before justices, nor to talesmen.
Jurors' fees in justice's courts shall be taxed as part of the costs.
Immediately after the adjournment of each term of a court o£ record, the clerk thereof sl1all certify to the county auditor a list of the
jurors with the number of days' attendance and mileage to which each
one is entitled.
SEc. 3812. For every case tried in a court o£ record by jury, there Fees taxed as
of costs.
shall be taxed as a part o£ the costs as a jury fee the sum o£ six dol- part
Ch. 15, § 4, 9 G.
lars, which shall be collected as other costs and paid into the county A.
treasury by the clerk, who shall report the same to the board of supervisors at each regular session thereof, who shall cause the same to be
charged to the treasurer. 8
SEc. 3813. Every appraiser or commissioner appointed or selected Commissioners
appraise
to appraise the damages caused by taking private ;property for public to
property taken
use, shall receive the same compensation as jurors m courts of record, fur public u•e.
but when called to appraise property taken on judicial process, they R. § 4158.
shall receive twenty-five cents per hour.
Witnesses.
SEc. 3814. Witnesses in any court of record [except in the police R. § 4153.
courts], shall receive for each day's attend&nce, one dollar and twentyAmended by ch.
five cents; [in the police courts, witnesses shall receive for each day's 62,16
G. A,
attendance, the same fees and mileage as are allowed before justices
of the pt>ace1.
Before a justice of the peace, fifty cents for each day;
Mileage for actual travel per mile each way, five cents;
An attorney, juror, or officer, who is in habitual attendance on the
court for the term at which he is examined as a witness, shall be entitled to but one day's attendance;
Witnesses called to testify only to an opinion founded on special Experts.
study or experience in any branch of science, or to make scientific or
professional examinations and state the result thereof, shall receive ad-

SECTION

• Section 3812 of the code was repealed and
substituted by chapter 32 of the laws of 1874;
and by chapter 39 of the laws of 1876, that act
was repealed and the original section as it stood
in the code was, by the latter act, restored. It
was held under the repealed statute that it was

not in conflict with the constitution in authorizing jury fees to be taxed as a rart of the costs
of the case. Steele v. 1'he Cent. R. Co., 43
Iowa, 109; Following Adae & Co. v. Zangs, 41
Id., 536.
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Amended by ch.
62,16 G. A.
Criminal casee.

Justices of the
peace to pay
money received
for witness Into
countytrea•nry.
R. § 351.

Penalty for failure.
R. § 1!52.
When witness
fees are paid by
a party or county.
Ch. 165, 9 G. A.

Witnesses
subprenaed
at expense

or

county only on
order of the
court.
Substituted by
ch. 207, 18 G. A.

Where no other
fees are·ftxed,
R. § 413~.

For committing
persons to j all :
carrta.ge hire.
Ch. 97, 14G. A.

[TITLE
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ditional compensation, to be fixed by the court, with reference to the
value of the time employed and the degree of learning or skill required;
lprovided that such additional compensation so fixed shall not exceed
four dollars per day while so employed].
For attending before the grand or trial jury, or court, in criminal
cases where the defendant is adjudged not guilty, the fees above pro~
vided for attending the district or justice's court shall be paid by the
county, upon a certificate o£ the clerk or justice showing the amount
of the service to which they are entitled.
SEc. 3815. Any witness fees which may be received by justices of
the peace for witnesses appearing before them, which shall not have
been called for within one year after the date of collection, shall be
paid into the county treasury for the use of the county, accompanied
with a statement of the amount due each witness, but the witness
entitled to such fees shall receive the same from the county treasury,
upon a certificate from the justice of the peace before whom he may
have appeared as such witness, or his successor in office, stating that
he is entitled to such fees and the amount of the same; and any person
or officer paying any sum of money into the county treasury under
the provisions of this section, shall take duplicate receipts from the
treasurer therefor, one of which he shall file with the county auditor
who shall charge the amount thereof to the treasurer as so much
county revenue.
SEc. 3816. Any failure to pay over to the county treasurer witness
fees as contemplated by this title, is a misdemeanor, and shall be prosecuted as provided by law.
SEc. 3817. When the county or any party has paid the fees of
any witness, and the same is afterward collected from the adverse
party, the person or county so paying the same shall, upon the pro~
duction of the receipt of such witness or other satisfactory evidence,
be entitled to such fee, whether it be in the hands of the justice or
clerk, or has been paid into the county treasury.
SEc. 3818. [In no criminal case shall witnesses for the defense be
subpoonaed at the expense of the county, except upon order of the
court or judge before whom the case is pending; then only upon a
satisfactory showing that the witnesses are material and necessary for
the defense, and the board of supervisors ghall in no case audit or
allow any claims for witness fees, for the defendant in criminal cases,
except upon order or judgment of court or judge thereof. And such
order may be made at the time of trial or lither disposition of the case,
and upon such showing as the court may require.]
SEc. 3819. Any officer legally called on to perform any of the following services, in cases where no fees have been fixed therefor, shall
be entitled to receive:
For drawing and certifying an affidavit, or giving a certificate not
attached to any other writing, twenty-five cents;
For affixing his official seal to any paper, whether the certificate be
under seal or not, thirty-five cents;
For making out a transcript of any public papers or records under
his control, for the use of a private person or corporation, or recording articles of incorporation, for every one hundred words, ten cents.
SEc. 3820. Every officer or person who shall arrest any person
with a warrant or order issued by any court or officer, or who shall be
required to convey a prisoner from a place distant from the county
jail to such jail on an order of commitment, shall be allowed to charge

C!f.AP.
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as fees, which shall be collectable the same as other fees in criminal
cases, besides the fees allowed by law, whatever sums such officer or
person shall actually and necessarily pay for carriage hire in so conveying such person to jail.
SEc. 3821. Any person taking up any estray horse, mule, jack or For taking up
estrays.
jenny, fifty cents;
Cb, 102, § § 32,
For every head of neat cattle, twenty-five cents;
33,9 G. A,
For all other kinds of animals, fifteen cents;
For appointing the appraisers, making the necessary entry, certificate and return, the justice shall receive fifty cents.
SEc. 3822. In all cases where services shall be performed by any Trespassing an
officer or other person in respect to estrays or trespassing animals, the imals.
R. § 1520.
following fees or compensation shall be allowed: to the justice of the Cb. 20, § 4, 13 G.
peace for administering the oath to the taker-up or finder, making an A.
entry thereof, with the report of the appraisers, and making and
transmitting a certificate thereof to the clerk of the district court,
fifty cents; to the clerk for taking proof of the owner13hip of the
property and granting certificate of the same, twenty-five cents; for
registering each certificate transmitted to him by the justice as aforesaid, ten cents; for advertisements, including the newspaper publication, fifty cents; to the sheriff on account of sales made by him in
pursuance of chapter three, of title eleven, four per cent on the
amount; to the constable, for each warrant served on appraisers,
twenty-five cents; to each appraiser, twenty-five cents; all which said
costs and charges, with the exception of the justice's for granting a
certificate of ownership, and the sheriff's commission, shall be paid by
the taker-up to the person entitled thereto, whenever the service shall
be performed; the printer of the county paper for publishing the
notice shall receive the price of his published or ordinary advertising
rates; in all cases where it shall be necessary to make publication in'
a newspaper, the taker-up or finder, as the case may be, shall be
required to deposit with the clerk, of the district court, a sum of
money sufficient to pay the same, previous to the publication thereof;
all which costs and charges shall be reimbursed to the taker-up or
finder in all cases where restitution of the property shall be made to
the owner, or the same shall be delivered to the sheriff to be sold, or
where money or bank notes shall be paid into the county treasury, in
addition to the reward to which such per':lon may be entitled for such
taking up or finding as aforesaid.
SEc. 3823. The public printer shall receive for each estray notice Public printer
publishing
published, a sum agreed upon by the secretary of state, not, however, for
estray noticed.
exceeding thirty cents for each insertion; and when the appraised Ch. 102, § 9, 10,
value of the estray exceeds fifteen dollars, the finder shall pay the jus- 14, 9G. A.
tice a sum sufficient to pay the clerk's fee, postage, and the cost of
publishing such notice. I£ more than one animal is taken up at the
same time, they shall be included in one entry and advertisement, and
no additional fees shall be required or allowed in such case, and said
clerk shall subscribe for one copy of such paper, to be paid for out of
the county treasury, which paper shall be filed and preserved in the office of said clerk.
SEc. 3824. The following fees shall be paid persons engaged in lay- For laying out
ing out and changing highways:
public highways.
Commissioners for each day, two dollars;
R. US72,877.
Surveyor for each day, four dollars;
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Chain carriers, markers, and other assistants, for each day, one dollar
and fifty cents;
1£ the highway extends into more than one county, such expenses
when so adjudged shall be paid by the several counties in proportion
to the length of time occupied on the highway in each county.
SEc. 3825. The commissioners of insanity shall be allowed at the
rate of three dollars per day each, for all the time actually employed
in the duties of their office. They shall also be allowed their necessary and actual expenses, not including charges for board. The clerk,
in addition to what he is entitled to as commissioner, shall be allowed
one-hal£ as much more for making the required record entries in all
c:1ses of inquest and of meetings of the board for any purpose, and
for the filing of any papers reqmred to be filed. He shall also be allowed twenty-five cents for each notice or process given or issued under seal as herein required. The examining physician shall be entitled to the same compensation as a commissioner, and to mileage at
the rate of five cents per mile each way. The sheriff shall be allowed
for his personal services in conveying a patient to the hospital andreturning therefrom, at the rate of three dollars per day for the time
necessary and actually employed, and mileage the same as is allowed
him in other cases, and for other services the same fees as for like services in other cases. Witnesses shall be entitled to the same fees as
witnesses in the circuit court. The compensation and expenses provided for above, shall be allowed and paid out of the county treasury
in-the usual manner. Whenever the commissioners issue their warrant for the admission of a person to the hospital, and funds to pay
the expenses thereof are needed in advance, they shall estimate the
probable expense of conveying such person to the hospital, including
the necessary assistance, and not including the compensation allowed
the sheriff, and on such estimate, certified by the clerk, the auditor of
the county shall issue an order on the county treasurer for the amount
as estimated in favor of the sheriff or other person intrusted with the
execution of such warrant; the sheriff or other person executing such
warrant, shall accompany his return with a statement of the expenses
incurred, and the excess or deficiency may be deducted from or added
to his compensation, as the case may be. If funds are not so advanced,
such expenses shall be certified and paid in the manner above prescribed
on the return of the warrant. When the commissioners order the return of a patient, compensation and expenses shall be in like manner
allowed.
(CHAPTER

92,

LAWS OF

1878.)

COMPENSATION OF CERTAIN OFFICERS OF STATE INSTITUTIONS.
Title.

PeT diem of
$1.00.

And five cents

mileage.

AN AcT to regulate the per diem and mileage of trustees of state in-

stitutions, members of visiting committees to hospitals for insane,
and regents of the state university.
SECTION 1. Be it enacted by the General Assembly qf the State of
Iowa, That the trustees of state institutions, members of visiting committee to hospitals for insane, and regents of the state university shall
receive, as their compensation, four dollars per day for each and every
day actually employed in the discharge of their duties, and five cents
per mile for each mile necessarily traveled in such business, and no
more.

CRAP. 3.]
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SEc. 2. This act shall not be construed to allow trustees to receive
compensation for a longer time than is now permitted by law.
SEC. 3. All acts and parts of acts inconsistent with this act are
·hereby repealed.
(Took effect by publication in newspapers, March 30, 1878.)

Construction of
this act.
Repetllng
clause.

SEc. 3826. The visiting committee shall be allowed [four] dollars Visiting committee to hosper day f01· the time taken in visiting the hospital for the insane, and pital
for the Inmileage at the rate of five cents per mile each way. The disbursing sane.
Ch. 91, § 9, 14
officer of each hospital for the insane shall pay the per diem and mile- G. A.
age allowed such visiting committee, and each member of such visit- Amended by ch.
ing committee shall certify under oath to such disbursing officer, the 92, 17 G. A.
number of the days he has served and the number of miles traveled.
SEc. 3827. Messengers sent for the returns of elections, shall be MePeengers
sent for election
paid ten cents a mile going and returning, to be audited and paid returns.
from the state or county treasury, as the case may be.
R. § 629.
SEc. 3828. Any person authorized to solemnize marriage, is enti- Marriages : solemnization.
tled to charge two dollars for officiating in each case, and making re- R. § 4159.
turn thereof.
SEc. 3829. An attorney appointed by a court to defend a person Attorney appointed to deindicted for any offense, is entitled to receive from the county treasury fend
criminals,
R. § § 1578, 4168.
the following fees:
Amended
bych.
For cause of murder [twenty-five dollars];
91,17 G. A.
For felony [ten dollarsl;
For misdemeanor, five dollars;
,
Any attorney selected by a peace officer, for appearing and prosecuting before a justice of the peace a prosecution for selling intoxicating
liquors, five dollars.b
SEC. 3830. An attorney cannot in such case be compelled to follow Same.
a case to another county or into the supreme court, and if he does so, R. § 4169.
may recover an enlarged compensation, to be graduated on a scale corresponding to the price above allowed.
SEc. 3831. Only one attorney in any one case shall receive the Only one attorallowed.
compensation above contemplated, nor is he entitled to this compen- ney
R. § 4170.
sation until he files his affidavit, that he has not, directly or indirectly,
received any compensation for such service from any source.
SEC. 3832. In all cases where publication of legal notices of any For publlcation
legal notlceskind are required or allowed by law, the person or officer desiring or
Ch. 115, § 1, 10
such publication shall not be required to pay more than one dollar per G. A.
square of ten lines of brevier type, or its equivalent, for the first insertion, and fifty cents per square for each subsequent insertion; and any
person desiring such publication, who shall have tendered such notice
to the editor, proprietor, or person conductin~ some newspaper, published weekly or oftener in such county, havmg the largest circulation, and has offered to pay for the publication of the same at the rate
herein named, and in case the publication of such notice is refused at
the price above fixed, then the officer or person desiring such publication shall procure the insertion of such notice in the newspaper near- _
est the county seat of such county having- a general circulation that
will publish such notice at the rate herem provided; which publica-·
tion shall in all respects have the same effect in law and equity as if
b The provisions of the statute which estab- not unconstitutional. Samuels v. Dubuque Co.,
lishes the maximum of attorneys' fees for the 1:3 Iowa, 536.
defense of criminals, appointed by the court, is
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such notice had been published in the county where such action Wi:S
commenced or sale is to take place. And in all cases of publication of
notices in connection with commencement of actions in court, or sales
upon execution, the plaintiff may designate the newspaper published·
within the county in which such notice shall be published."
SEc. 3833. The compensation for printing the delinquent tax list,
shall be at a rate not exceeding twenty cents for each tract of real
property advertised for sale; and in case there is no newspaper published in the county where such lands lie, then the treasurer shall
cause the publication to be made in the nearest newspaper having a '
circulat.ion in such county, provided that no newspaper shall be considered as one of general circulation unless it has two hundred regular weekly subscribers.
SEc. 3834. The compensation of arbitrators shall be, for each day
actually and necessarily spent in the discharge of their duty, two dollars, or such other sum as may be agreed upon by the parties in interest. The fees of referees acting under a submission made by or agreed
to by the parties in a case pending in a court of record, shall be fixed
by the court or judge and taxed as a part of the costs in the case.
SEc. 3835. Any officer or person taking depositions is authorized
to charge therefor at the rate of ten cents per hundred words, exclusive of the certificate.
SEc. 3836. Every person charging fees shall, if required by the
person paying them, give him a receipt therefor, setting forth the
items and the date of each.
~Eo. 3837. When no other provision is made on the sn bject, the
party requiring any service shall pay the fees therefor upon the same
being rendered, and a bill of particulars being presented if required.d
SEc. 3838. In all cases where an officer in the discharge of his duty
is required to set up an advertisement, he shall, when not otherwise
provided, be allowed twenty-five cents, and if an advertisement is required to be published in a newspaper, the money therefor shall be
paid by the party and may be taxed in the bill of costs.
SEc. 3839. Every officer entitled to fees, shall keep posted up in his
office a fair table thereof on pain of forfeiture of two dollars per day,
for the benefit of the county, for each day he fails to keep such table
of fees thus posted up.
SEc. 3840. Any officer who willfully takes higher or other fees
than are allowed by law, is guilty of a misdemeanor, and may be fined
therefor a sum not less than ten nor more than fifty dollars.•

• The judgment creditor has the right to select the newspaper in which the notice of sherIff's sale on execution shall be published. and
the sheriff is required by this section to follow
the direction of the plaintiff in this respect.
Hen·iman v. Moore, 49 Iowa 171.
The judge, in vacation, may direct the sheriff
to publish notice of sale in the manner prescnbed by law. Id.
d Where an attorney requires the performance of service by the sheriff who has knowledge that the attorney is therein acting for his
client, the attorney will not be personally liable
to pay for such services. Doughty v. Paige, 48
lowa, 483, 485.
The custom of the attorneys of a county to
hold thems~lves responsible for sheriff's fees in

cases wherein they are employed, will not subject
an attorney to liability therefor, in the absence
of an agreement or of proof that the attorneys
were accustomed to pay for such services regardless of the responsibility of their clients. I d.
• A contract entered into by a sheriff to perform certain official services for a gross sum, in
lieu of the fees provided by law, where iL does
not appear whether such sum will be greater or
less than the legal fees, is void because against
public policy and in violation of section 3840 of
the code. Gilman et al. v. The D. V. R. Co. et
al., 40 Iowa, 200.
A sheriff is not entitleil to additional compensation for personal attention rendered to prisoners, beyond the payment for their board. Grubb
v. Louisa Co., ld., 314.

•
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SEc. 3841. Where costs are paid by a county other than the one
where the offense was committed, the amount o£ such costs shall be
deemed a charge in favor o£ such county and against the one in which
the offense was committed, and may be recovered by action in any
court having jurisdiction. r
SEc. 3842. No officer or other person mentioned in this title, is
entitled to any o£ the fees mentioned herein in advance, where the
same grows out o£ any criminal prosecution. But in all other cases,
except where the fees or compensation is payable by the state or
county, or when the orders, judgments or decrees o£ courts or justices
o£ the peace are to be entered or performed, or their writs executed,
the officer performing any o£ the services named in this chapter, is
entitled to his fees in advance i£ he demand them. After the expiration o£ sixty days £rom the rendition o£ a final judgment not appealed,
removed or reversed, the clerk o£ the court or a justice o£ the peace
in whose office the judgment is 'entered, may, and on demand o£ any
party entitled to any part thereof shall, issue a. fee bill £or all costs o£
such judgment, which shall have the same force and effect as an execution issued by such officer, and shall be served and executed in tlie
same manner.g
SEc. 3843. In all cases where fees or compensation as distinguished
from a certain and fixed salary, are, by the provisions o£ this title to
be paid any officer or other person out o£ the county or state treasury,
no part o£ the same shall be audited or paid, until a particular account
has been filed in the auditor's office o£ the county or state, verified,by
affidavit and showing clearly £or what services such fees or compensation are claimed and when the same was rendered.h
SEc. 3844. The board o£ supervisors shall furnish the clerk o£ the
district and circuit court, sheriff, recorder, treasurer, auditor and county
superintendent, with offices at the county seat, together with fuel,
lights, blanks, books and stationery necessary and proper to enable
them to discharge the duties o£ their respective offices; but in no case
shall any o£ such officers be permitted to occupy an office also occupied
by a practicing attorney.
t Where the district court of a county takes
jurisdiction of a public offense committed in
another county, within five hundred yards of its
boundary, and incurs an expenditure of money
in prosecuting the offender, it is not entitled to
recover the money thus expended from the
county within which the offense was committed.
This section of the code does not apply to such
cases, but is limited to those where the jurisdiction is thrust upon the county without any act
of its own, as by change of venue or otherwise.
The County of Floyd v. Cerro Gordo County,
47 Iowa, 186.
c The circuit court has power to prescribe and
enforce a rule to the effect that, in cases of appeal from justices of the peace, if the appellant
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fails to have filed a transcript from the justice
by the second day of the term, and pay the
docket fee, that then the appellee may file such
transcnpt and the appeal bond, and have the
judgment of the justice affirmed against the
appellant and and his sureties in the bond.
Pinde1·s v. Yager, 29 Iowa, 468; llfcManus 1•.
Humes, 6 Id., 159; The State v. Glass, 9 Id.,
325.
h That a claim against a county is not as definite and certain as directed by the provisions of
section 3843, will not, if the claims allowed by
the board of supervisors, affect the validity of
the warrant drawn on the county therefor.
Griggs v. Kimball, 42 [owa, 572, 575.
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(CHAPTER 185, LAWS OF 1880.)
IN RELATION TO ATTORJS"EY1S FEES.
Title.

No greater fee
than prescribed
by this act shall
be collected.

Limltlng fees on
contract.

First $200.
From $200to
$500.
To $1,000.

Excess of
$1,000.
Proviso.

Court to be satIsfied by aflidavit.

Fee only for
regular attorney.
Court shall be
satisfied.

Does not apply
to specifto con·
tract.

AN AcT to regulate and limit the amount of attorney's fees that may
be taxed m suits on written contracts stipulating for attorney's
fees in certain cases.
. SEcTION ~· Be it e?tacted by the General Assembly qf the State qf
Iowa, That m any actiOn upon a written contract for the payment of
money, made after the takin~ effect o£ this act, in which it is an
agreement to pay an attorney s or collection fee, no greater recovery
for attorney's fee shall be had against the maker of such contract
than is provided for in section two hereof, anything in said contract
contained to the contrary notwithstanding.
SEc. 2. When judgment is recovered on a written contract, made
after the taking effect of· this act, containing an agreement to pay an
attorney's fee, there shall be an attorney's fee allowed by the court
and taxed as a part of the costs, except as provided in sections three
and four hereof; but in no case shall the amount allowed be greater
than the following, to-wit:
For the first two hundred dollars, or fraction thereof, ten per cent
of the amount found due;
For the excess of two hundred dollars, up to five hundred dollars,
five per cent;
For the excess of five hundred dollars, up to one thousand dollars,
three per cent;
For all in excess of one thousand dollars, one per cent.
Provided, that the plaintiff shall be entitled to recover not to exceed
one-hal£ the above collection fee in case payment is made after commencement of suit and before return day. And in case of payment
before judgment, and after return day, the plaintiff may recover not
to exceed three-fourths of the said amounts, and have judgment
therefor, and no fee shall be allowed if suit has not been commenced
or expense incurred.
SEc. 3. Before any allowance of attorney's fee shall be made by
the court, the court shall be fully satisfied by affidavit of the attorney
engaged in the cause, which affidavit shall be filed with the original
papers, that there has been and is no agreement, expressed or implied,
between the attorney and his client, or between the attorney and any
other person, except a practicing attorney engaged with him as attorney in the cause, for any division or sharing of the fee to be taxed;
and no fee shall be taxed except in favor of a regular attorney, and in
compensation for services actually rfmdered in the cause.
SEC. 4. Before any attorney's fee shall be allowed by the court,
the court shall be fully satisfied that the defendant, if he be a resident
of the county, and the suit is not aided by an attachment, had information of the whereabouts of the contract, and had a reasonable opportunity to pay the same before suit was brought. But this provision
shall not apply when the contract is by its terms payable at a particular place, and the maker of the contract has not tendered the money
due at the place named in the contract.
Approved March 27, 1880.

PART FOURTH.
CODE OF CRIMINAL PROCEDURE.

TITLE XXIV.
OF CRIMES AND PUNISHMENTS.

CHAPTER 1.
OF OFFENSES AGAINST THE SOVEREIGNTY OF THE STATE.
SECTION 3845. Whoever is guilty of treason, by levying war
against the state, or adhering to its enemies, giving them aid and
comfort, shall be punished by imprisonment for life at hard labor in
the state penitentiary. Trea.<>on is not a bailable offense.
SEC. 3846. I£ any person have knowledge of the commission of the
crime of treason against the state and conceal the same, and not as
soon as may be disclose such offense to the governor or some judO'e
within the state, he is guilty of misprison of treason, and shall ~e
fined not exceeding one thousand dollars, or be imprisoned in the
penitentiary not exceeding three years nor less than one year.
SEC. 3847: No person can be convicted of the crime of treason,
unless on the evidence o£ two witnesses to the same overt act, or on
1con£ession in open court.

Treason.
R. § 4188.
Ch.l36, 14G.A.

Mlsprlson of
treason.
R. § 4189.

Evidence.
R. § 4190.
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I

CHAPTER 2.
OFl<'ENSES AGAINST THE LIVES AND PEHSONS OF INDIVIDUALS.
Murder.
R. § 4191.
Murder in first
degree.

Amended by§
1, ch. 2,18 G. A.
Ch. 3849 of code
repealed and
subs~ituted by
ch. 165, 17 G. A.
Death or lmpris·
onment for life.
Vlrdict must
designate punIshment.
Amended by ch.
2, 18G. A.

Judgment and
execution.
Amended by ch.
2,18 G. A.

After judgment,
copy of papers
shall be sent the
governor.

Warrant of execution.

Reprieve: who
may.

SECTION 3848. Whoever kills any human being with malice aforethought, either express or implied, is guilty of murder."
. SEc. 3849. [All murder which is perpetrated by means of poison,
or lying in wait, or any other willful, deliberate and premeditated
killing, or which is committed in the perpetration or attempt to perpetrate any arson, rape, robbery, mayhem or burglary, is murder in
the first degree, and shall be punished with death "or imprisonment
for life at hard labor, in the state penitentiary, as determined by the
jury," [or by the court if the defendant pleads guilty.]
SEc. 2. Upon trial of an indictment for murder, the jury, if they
find the defendant guilty, must designate in their verdict whether he
shall be punished by death or imprisonment for life at hard labor in
the penitentiary. [But if such defendant be convicted upon a plea of
guilty, the court shall designate whether he shall be punished by death
or imprisonment for life at hard labor in the penitentiary.]
SEc. 3. [Whenever the court or jury shall designate that a defendant shall be punished by death,l the court pronouncing judgment
shall fix the day of the execution thereof, which shall not be less than
one year after the day on which the judgment is rendered, and not
longer than fifteen months, during which time the defendant, against
whom judgment of death has been pronounced, shall be imprisoned in
the penitentiary of the state.
SEc. 4. Immediately after the entry of the judgment of death, the
court rendering such judgment must transmit by mail to the governor
of the state, a copy of the indictment, plea, verdict, judgment, and of
the testimonv in the case.
SEc. 5. When a judgment of death is pronounced, a certified copy
of the entry thereof in the record book must be furnished to the officer
whose duty it is to execute the same, who shaH proceed and execute
accordingly, and no other warrant or authority is necessary to require
or justify the execution.
SEc. 6. The only officer[s] who shall have power to reprieve or
suspend the execution of a judgment of death, are the governor and
the sheriff, as provided in the next section, unless in case of an appeal
to the supreme court, as provided in section 18 of this act.

a The crime of murder is essentially the same
under our statute as at common law, and whatever would be regarded as murder or manslaughter in a common law tribunal will be so
regarded here. The State v.llfoore, 25 Iowa,l28.
It is not necessary under our procedure, to
charge specifically in au indictment for murder,
as required at common law, that the defendant
"murdered" the deceased, but the use of allegations which impart an equivalent meaning is
sufficient. The State v. O'Niel, 23 ld., 272.
Where two or more persons conspire together,
to do an unlawful act, and in the prosecution of
the design, an individual is killed, or death. ensue, it is murder in all who enter into, or take
part in the execution of the design. The State

v. Shelledy, 8 ld., 477; The State v. Nash, 7
ld., 347.
If the unlawful act be trespass only, to make
all guilty of murder, the death must ensue in
the prosecution of the design. If the unlawful
act be a felony, or be more than a bare trespass,
it will be murder in all although the death happened collaterally or beyond the original design.
I d.
Malice is presumed from the commission of au
act wrongful in itself and without just cause or
excuse. The State v. Decklotts, 19 Id., 447.
Malice is essential to the crime of murder, but
it is not necessary that it should have existed
for any considerable length of time, but is sufficient if it existed for any length of time. I d.

I
i

r
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SEc. 7. When the sheriff is satisfied that there are reasonable
grounds £or believing that the defendant is insane or pregnant, he may
summon a jury o£ twelve persons on the jury list, to be drawn by the
clerk, who shall be sworn by the sheriff well and truly to inquire into
the insanity of [or1 pregnancy o£ the defendant and a true inquisition
return, and they sliall examine the defendant and hear any evidence
that may be presented, and by written inquisition, signed by each o£
them-find as to the insanity or pregnancy, and unless the inquisition
find the defendant insane or pregnant, the sheriff shall not suspend
the execution. But i£ the inquisition find the defendant insane or
pregnant, he shall suspend the execution and immediately transmit
the inquisition to the governor.
SEc. 8. Whenever a judgment o£ death has not been executed on
the day appointed by the court therefor, from any cause whatever, the
governor, by a warrant under his hand and the seal o£ the state, shall
fix the day o£ execution, which warrant shall be obeyed by the sheriff,
and no one but the governor can then suspend its execution.
SEC. 9. A judgment o£ death must be executed by the sheriff on
the day fixed m the judgment, between sunrise and sunset, by hanging the defendant by the neck until he is dead.
SEC. 10. A judgment o£ death must be executed within the walls
o£ the jail o£ the county in which the judgment was rendered, or
within a yard or enclosure adjoining thereto, unless as provided in the
next two sections.
SEC. 11. I£ there be no jail in tlie county in which the judgment
was rendered, or i£ it becomes unfit or unsafe £or the confinement o£
prisoners, or be destroyed by fire or otherwise, and the jail o£ any other
county has been legally designated for the imprisonment o£ the defendant until the day fixed £or his execution, the judgment must be executed within the walls o£ the jail o£ the county so designated, or within
a yard or enclosure adjoining the same, and by the sheriff o£ such
county.
SEc. 12. I£ there be two or more jails or prisons in the same county,
a judgment o£ death shall be executed within the walls o£ either o£
such jails or prisons, or within an enclosure adjoining thereto, as the
court renderi,.R;g such judgment shall therein direct.
SEc. 13. l'he sheriff executing a judgment o£ death, must at least,
three clear days before inflicting the punishment o£ death, notify the
judge of the district court o£ his county, the district attorney, the
clerk o£ the district court, together with two physicians and twelve
respectable citizens o£ his county, to be selected by him, and the sheriff
o£ the county in which the trial was had, and the offense committed
(i£ it be in a different county,) to be present as witnesses o£ such execution. He must also at the request: o£ the defendant permit one or
more ministers o£ the gospel, whom the defendant shall name, and any
o£ his relations to attend the execution, and also such magistrates
peace officers, and guards as the sheriff shall deem proper, but no
person other than those mentioned in this section can be present at
the execution, nor shall any person under age, be permitted to witness
the same.
SEC. 14. The sheriff or his deputy executing the judgment o£
death, and the judges attending the execution must prepare and sign
with their name o£ office, a certificate, setting forth the time and
place o£ the execution, and that judgment was executed upon the
defendant according to the foregoing provisions, and must cause the

Insanity or
pregnancy:
shall suspend
sentence.

In case execution Is delayed
or Slli!pended.

Time and man·
ner of execution.
Place
tion.

ot execu-

Same.

Same.

Witnesses at execution.

Certificate of
sheriff and

judges.
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certificate to be signed by the public officers, and at least twelve (12)
persons not relations of the defendant who witnessed the execution.
SEc. 15. The sheriff' or his deputy executing such judgment of
death, must cause the certificate to be filed in the office of the clerk
of the district court of the county in which the judgment was rendered, and a copy thereof to be published in a newspaper printed at
the capital of the state, and in one, if any, published in his county.
SEc. 16. An appeal by the defendant to the supreme court from
a judgment of death shall stay the infliction of that punishment, but
the defendant is to be retained in custody to abide the judgment on
the appeal.
SEc. 17. When an appeal is taken from a judgment of death it
shall be the duty of the clerk of the district court in which the judgment was rendered to give forthwith to the defendant, his agent, or
attorney, a certificate under his hand and the seal of the county,
stating that an appeal has been taken in the case, and the sheriff or
other officer having the custody of the defendant, must upon the
delivery of such certificate to him refrain from the infliction of the
punishment of death upon the defendant, and retain him in custody
to abide the judgment of the appeal.
SEc. 18. When a judgment of death has been affirmed, the supreme
court must. cause a copy of the entry of judgment to be remitted to
the governor, to the end that a warrant of the execution may be issued
by the governor. The governor shall send his warrant of execution
by a special messenger, or by mail, to the proper officer, and shall
name therein the day and time of execution, but shall not appoint an
earlier day than that fixed by the judgment of the district court. The
officer receiving the same shall execute the warrant of the governor
as therein directed and shall report his action both to the governor
and' the district court which rendered the original judgment. I£ for
any cause the execution does not take place on the day appointed by
the governor, the governor may from time to time appoint another
day for the execution until the judgment is carried into effect.
SEc. 19. All indictments pending in any court of this state for
any crime committed in violation of said section 3849 of the code
shall be prosecuted to final judgment, and all crimes that have been
committed in violation of said section shall be subject to indictment,
trial and punishment in the same manner as they would have been
had said section not been repealed.b

bAn indictment for murder in the first degree,
where the killing was not done in the perpetration or attempt to perpetrate any of the felonies
mentioned in sectiOn 3849 of the code, must
charge that the killing was willful, deliberate
and premeditated. It is not sufficient to aver
that the assault was willful, deliberate and premeditated, and that the blow which caused
death was given willfully, deliberately and premeditatedly. It should be alleged that the blow
was thus g'l.Ven with intent to kill, or that the
killing was willful, deliberate and premeditated.
The specific intent to kill must be alleg-ed. The
State v. llfcCormick, 27 Iowa, 402; The State v.
TVatkins, I d., 415; The State Vr Stanley, 33 I d.,
526; The State v. Boyle, 28 Id., 522; The State
v. Knouse, 29 Id., 118; The State v. Thompson,
31 Id., 393.

An indictment for murder which would be
good at common law, is not necessarily so for
murder in the first degree under the statute. I d.
To constitute a good indictment for murder in
the first degree, the facts constituting the offense
and the degree must be alleged. Naming the
offense murder in the first degree, in the introductory and concluding parts of the indictment,
is not sufficient unless the facts charged make
it such. The State v. llfcCormick, 27 Id., 402.
An infant is not the subject of murder until
an independent circulation is established; prior
to that time the life of the child, even after it is
born, is substantially.fmtal life, which the law
distinguishes from independent life. The State
v. Winthrop, 43 Id., 519.
When a person assaults another with a deadly
weapon, or au instrument likely to produce

CHAP.
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SEa. 20. All acts and parts of acts inconsiste.nt with this act are
hereby repealed.]

Repea.Ung
clause.

SEa. 3850. Whoever commits murder otherwise than is set forth
in the preceding section, is guilty of murder in the second degree, and
shall be punished by imprisonment in the penitentiary £or life, or £or
any term not less than ten years.c
SEa. 3851. Upon the trial o£ an indictment for murder, the jury,
i£ they find the defendant guilty, must inquire, and by their verdict

Murder in the
second degree.
H.§ 4193.

death in a certain manner, the law will presume
malice, but the fact of the use of a deadly weapon under the particular circumstances is a question forthejury. The State v. Seibert, 40 Id., 169.
.A.n i1.1struction ~ven on the trial of an indictment for murder m the first degree which omits
the element of premeditation in defining the
crime, is erroneous. The State v. Johnson, 8
ld., 525.
·when the defendant, on a trial for murder,
sought the deceased with a loaded gun, with
the view of provoking_ a difficulty, or with the
intent of having an affray, and a difficulty did
ensue, he cannot, without some proof of a
change of conduct or action, excuse the homicide on the ground that the deceased fired the
first shot. The State v. Neele.'f, 20 ld., 108.
The defendant and others were jointly indicted
for the murder of W. The court properly
charged the jury, "that if the defendant and
others, formed the desi~n of taking the life of said
W., whether by hangmg or otherwise; that if
in pursuance of such design they went in a body
to his house, armed and resolved and prepared
_ to resist all opposition; that they by force obtained possesaiOn of W ., and bound his arms, so
as to render him helpless; that after they had
so obtained possession of him, the defendant
and those engaged with him, or any one of
them, in the presence and hearing of said W.,
avowed their purpose to take his life, by hanging or otherwise; that they forced him into a
hack while thus bound and started to thl' timber
with him; that whilfl on the road, and when on
the bank of the river, they cast said W. into
the river, from the said hack, or compelled him,
by threats or otherwise to jump from the hack
into tht> river, and they then and there permitted him to drown while standing by, and made
no effort to rescue him, if by reasonable efforts
they might have done so, then the said defendant is guilty of n'mrder in the first degree The
State v. Shelledy, 8 Id., 477.
When death ensues in consequence of the unlawful act of another, it is not necessary that the
fatal result sprung from an act of commiAsion;
but if the defendant omitted any act incumbent
on him, from which death resulted, if there was
no malice it was manslaughter, if there was
malice it was murder. I d.
Malice aforethought is essential to the crime
of murder. It is not necessary that it existed
for any particular length of time. The State v.
Decktotts, 19 Id., 447. The State v. Gillick, 7
ld., 287; The State v. Johnson, 8 ld., 525.

Degree how de·
termined.
R. § 4194.

• An intent to kill is not necessary to consti"
tute murder in the second degree under our stat·
ute. If there was no necessity, either real or
apparent, for the killing, the perpetrator would
be guilty of murder in the second degree, although he entered the combat without the intent to kill; this would be especially true if
there were undue advantage taken by the slayer,
and the use by him of a deadly weapon. The
State v. ]Jforphy, 33 Iowa, 270. To the same
effect are The State v. Decklotts, 19 Id., 447;
The State v. Mewherter, 46 Id., 88.
On an indictment for murder in the first degree the defendant may be convicted of murder
in the second degree, where the killing was not
intended. Id.
.A. specific intention to kill is not esAential at
common law to constitute murder, nor is it necessary under our statute to constitute murder in
the second degree, although it is essential to
murder in the first degree. The State v. Decklofts, Id .. 447.
Where death ensues from a wound given in
malice but not in its nature mortal, but from
which, being neglected or mismanaged the party
dies, the prisoner. will not be thereby excused,
but will be held guilty of murder, unless he can
make it clearly to appear that the maltreatment
of the wound, or the mediciue given to the patient, or his own misconduct, and not the
wound itself, was the sole cause of his death.
The State v. M01·phy, 33 ld., 270.
The state has the burden of proof to establish
beyond a reasonable doubt the guilt of the accused; hence, any negative matter, such as the
absence of self defense, the want of provocation,
etc., must be shown by the prosecution; but
when the matter of defense is wholly disconnected from the body of the crime charged, and
is distinctly affirmative matter, the burden of
proof thereof is on the defendant. Id.
Where an indictment for murder charged that
the offense was committed "with intent in so
doing, then and there, feloniously, intentiona.!ly,
willfully, maliciously and deliberately to kill
and murder.'' it was held that the charge necessarily implied, to the common understanding,
"malice aforethought,'' and that under the statute the crime .of murder in the second degree
was sufficiently charged. The State v. Neele.'f,
20 Iowa, 108.
The presence of malice is necessary to constitute a homicide murder in the second degree.
1'he State v. Spangler, 40 ld., 365.
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ascertain, whether he be guilty o£ murder o£ the first or second degree;
but i£ such defendant be convicted upon his own confession in open
court, the court must proceed by the examination o£ witnesses to
determine the degree o£ murder, and award sentence accordingly.
SEc. 3852. Whoever fights a duel with deadly weapons, and inflicts
a mortal wound on his antagonist, whereof death ensues, is guilty o£
murder in the first degree, and shall be punished accordingly.
SEc. 3853. Any person who fights a duel with deadly weapons, or
is present at the fighting o£ such duel as aid, second, or surgeon, or
advises, encourages, or promotes such duel, although no homicide
ensue; and any person who challenges another to fight a duel, or
sends or delivers any verbal or written message purporting or intended
to be such challenge, although no duel ensue, shall be fined in a sum
not exceeding one thousand dollars nor less than £our hundred dollars,
and imprisoned in the penitentiary not more than three years nor less
than one year.
SEc. 3854:. Any person who accepts such challenge, or who consents to act as a second, aid, or surgeon on such acceptance, or who
advises, encourages, or promotes the same, although no duel ensue,
shall be punished as prescribed in the preceding section.
SEc. 3855. I£ any person post another, or in writing or print use
any reproachful or contemptuous language to or concerning another
£or not fighting a duel, or £or not sending or accepting a challenge,
he shall be fined not exceeding three hundred dollars nor less than
one hundred dollars, and shall be imprisoned in the county jail not
more than six months nor less than two months.
SEc. 3856. Any person guilty o£ the crime o£ manslaughter, shall
be imprisoned in the penitentiary not exceeding eight years, and by
fine not exceeding one thousand dollars. d
SEc. 3857. I£ any person, with intent to maim or disfigure, cut or
maim the tongue; cut out or destroy an eye; cut, slit, or tear off an
ear; cut, bite, slit, or mutilate the nose or lip; cut off or disable a limb
or any member o£ another person, he shall be punished by imprison-

d The crime of manslaughter is essentially the
same under our statute as at common law. and
will be so regarded in respect to what constitutes
the offense. The State v. Moore, 25 Iowa, 128.
The common law definitiOn of manslaughter
has not been changed by this section of the
statute. The State v. Shelledy, 8 ld .. 477.
If one fires a gun recklesslv or heedlessly, and
• death is caused thereby, the offense will be at
least manslaughter, notwithstanding the gun
was pointed in the range of the deceased by accident, with no desire or intention to kill or
wound. Where the act is done with deliberation, or is attended with probable mortally dangerous consequences to the deceased, or to persons generally, the grade of the offense is to be
determined by the degree of deliberation. State
v. Vance, 17 ld., 138:
Manslaughter is the unlawful and feloneous
killing of another, without malice, either express
or implied. The State v. Shelledy, 8 Id., 477.
A provocation which does not place the party
in a position where self defense is necessary,
may reduce a homicide to manslaughter, but
can never render it excusable. The State v.

Vance, 17 Id., 138; The State v. Shelledy, 8 ld.,
477.
The general rule is, that when death ensues
from sudden transport of passion or heat of
blood upon sudden provocation, without malice,
the offense is manslaughter and not murder.
The State v. Shqlledy, supra; Colrely v. The
State. 4 Id .. 477; The State v. Decklotts, 19 Id.,
447; The State v. Spangler, 40 Id., 365.
Where a man doing an unlawful act not
amounting to felony, by accident kill another,
or where a man kills another without malice,
either expre8s or implied, either unlawfully upon
a sudden quarrel, or unintentionally while the
slayer is in the unlawful commission of some act
not amounting to a felony, it is manslaughter in
either case. The State v. Abarr, 39 I d., 185.
When death ensues in consequence of the unlawful act of another, it is not necessary that
the fatal result should have sprung from an act
of commission; but if the defendant omitted an
act incumbent on him from which death resulted
to the deceased, if there waR not malice it is
manslaughter; if there was malice it is murder.
The State v. Sheltedy, 8 Id., 477.

CHAP.
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ment in the penitentiary not more than five years, and by fine not
exceeding one thousand dollars nor less than one hundred dollars.
SEc. 3858. If any person, with force or violence, or by putting in
£ear, steal and take from the person o£ another any property that
is the subject of larceny, he is guilty o£ robbery, and shall be punished according to the aggravation o£ the offense as is provided in the
following two sections. e
SEc. 3859. If such offender at the time of such robbery is armed
with a dangerous weapon, with intent, i£ resisted, to kill or maim the
person robbed; or if being so armed he wound or strike the person
robbed; or if he has any confederate aiding or abetting him in such
robbery present and so armed, he shall be punished by Imprisonment
in the penitentiary for a term not exceeding twenty years nor less
than ten years.
SEo. 3860. If such offender commit the robbery otherwise than is
mentioned in the preceding section, he shall be punished by imprisonment in the penitentiary not exceeding ten years nor less than two years.
SEc. 3861. If any person ravish and carnally know any female of
the age o£ ten years or more, by force and a~ainst her will, or carnally
know and abuse any female child under the ag-e of ten years, he shall
be punished by imprisonment in the penitentiary for life or any term
o£ years.r
• The sudden snatching of a purse or otht:>r
property from the hand of another involves the
force and violence sufficient under the statute to
constitute robbery. The State v. Carr et al., 43
Iowa, 418.
An instruction that "robbery may be committed by force or violence, or putting in fear
• • • and it is not necessary that the means
used to put a party in fear should be such as to
put in fear a man used to the ways of the
world," was held to be correct. I d.
r On a prosecution for rape, it is not necessary
to establish the non-consent or force by proof of
outcries of the female, nor, by her or any one
else, the fact of an actual struggle; nor is the
state bound to show actual penetrahon by the
prosecutrix: herself; but the jury, taking all
the facts and circunstances into consideration,
may say from them whether the requisite facts
are proved beyond such reasonable doubt as to
warrant a conviction. The State 11. Tarr, 28
Iowa, 397.
So, too, if the female ravished was idiotic and
unable to talk intelligibly, the jury might infer
that the prisoner could and did know her condi·
tion upon meeting and talking with her awhile
before making the assault. ld.
In a prosecution for rape, it may be properly
held, without resistance on the part of the fe·
male being shown, that the force used by the
prisoner to effect his purpose was a~ainst her
W11l, when it is shown that she was idiOtic or of
imbecile mind, and there is nothing to indicate
that she desired or consented to the sexual intercourse. ld.
Carnal knowledge of a female child under the
age of telt years constitutes the crime of rape
under this section ofthe statute. The State v.
Neu·ton, 44 Id., 45, 47.

58

913

OFFENSES AGAINST THE LIVES OF PERSONS.

Robbery.
R. § &201.

Same.

R. § '202,

Same.

R. § &203.

Rape.
R. § '20&.

In a prosecution for rape, the fact that the
made complaint of tlie injury soon
after the occurrance, is admissible on the part
of the state, but the particulars of such complaint, or what she said in respect thereto, are
not admissible. The State v. Richards, 33 I d.,
pro~ecutri:s:

420.

A person charged with the commission of a
rape may be convicted of an assault with intent to commit a rape, upon evidence showing
that the offense was consummated under circumstances which satisfy the jury that the assault
was made without the consent of the female, although there was not sufficient want of consent
at the time of consummation as to constitute
the higher crime. The State v. Cross, 12 Id.,
66.
The failure of the woman to make any outcry
when the violation of her person was attempted,
and the fact that her garments were uninJured
by the struggle with her assailant, tend strongly
to show consent, but are not conclusive; and
should always be considered in connection with
her age and intelligence. I d.
Upon the trial of one indicted for rape, an instruction directing- the jury that they might find
the defendant guilty if the woman failed to resist because she was imbecile, was held, properly
given, although the record contained no evidence
tending to show imbecility. The State v. Atherton, 50 Id., 189.
.
On a trial for rape a conviction for that offense
may fail by reason of evidence of the woman's
consent, yet if before such consent was given it
appears that the defendant used such force as to
evmce intention to commit rape, the defendant
may be convicted of an assault with intent to
commit rape. /d.
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SEc. 3862. I£ any person take any woman unlawfully and against
her will, and by force, menace or duress, compel her to marry him or
any other person, or to be defiled, he shall be fined not exceeding one
thousand dollars and imprisoned in the penitentiary not exceeding ten
years.g
SEc. 3863. I£ any person unlawfully have carnal knowledge of
Carnal know!·
edge.
any female by administering to her any substance, or by any other
R. § 4206.
means producing such stupor or such imbecility of mind or weakness
of body as to prevent effectual resistance, or have such carnal knowledge of an idiot or female naturally of such imbecility of mind or
weakness of body as to prevent effectual resistance, he shall, upon
conviction, be punished as provided in the section relating to ravishment.
SEc. 3864. I£ any person, with intent to produce the miscarriage
Producing miscarriage of
of any pregnant woman, willfully administer to her any drug or subpregnant woman.
stance whatever, or, with such intent, use any instrument or other
R. § 4221.
means whatever, unless such miscarriage shall be necessary to save
her life, he shall be imprisoned in the state prison for a term not
exceeding one year, and b~ fined in a sum not exceeding one thousand
dollars.h
SEc. 3865. I£ any person take or entice away any unmarried
Enticing female
child under fif- female under the age of fifteen years from her father, mother, guardian
teen years.
or other person having the legal charge of her person without their
R. § 4207.
consent, for the purpose of prostitution, he shall, upon conviction, be
punished by imprisonment in the penitentiary for not more than
three years, or by fine of not more than one thousand dollars and
imprisonment in the county jail not more than one year. 1
SEc. 3866. I£ any person maliciously, forcibly or fraudulently lead,
When under
twelve years or take, decoy or· entice away any child under the age of twelve years,
age.
with the intent to detain or conceal such child from its parent, guardR. § 4208.
ian or any other person having the lawful charge of such child, he
shall be punished by imprisonment in the penitentiary not more than
Compelling to

marry.
R. § !205.

the attempt is made at any time during preg·
nancy. The State v. 'Fitzgemld, 49 I d., 260.
The fact that the accused used a substance
which would not have the effect to bring about
a miscarriage, would constitute no defense if he
employed it with a criminal intent. ld.
1 Under an indictment for enticing away an
unmaiTied female, under the age of fifteen years,
from herfatherand mother, without their consent,
for the purpose of prostitution, the accused cannot
show that the female, before being so enticed,
told him that she was over fifteen years of age.
The State v. Ruhl, 8 Iowa, 447.
The words " or other persons having legal
charge of her person," in this section do not
mean that such person shall have all the power
and authority over the· child possessed by the
parent, or legally appointed guaruian, nor do
they mean the person who has the temporary
charge for a particular purpose-as a school
mistress or governess. If otherwise made out,
the crime will be complete, if the enticing away
was without the permission of the parents if liv·
ing or of the person who was entrusted with the
112.
The crime of attempting to produce the mis· care, custody charge or control of the child, as
carriage of a pregnant woman is complete, if an actual member of the family, Id.

g This section of the statute was intended to
cover those cases of defilement in which there
waq no force except that which is constructive,
and in which the act is accomplished principally
by menace or duress, acting to subdue the will.
Pollard v. The State, 2 Iowa, 567.
h The procuring of an abortion by a married
woman upon herself was held not to be a crime
under the code of 1851, nor under section 4221
or the revision. Hatfield et ux. v. Gano, 15
Iowa, 177; Abmms v. Forshee et ux., 3 ld.,
274.
To cause death by procuring an abortion was,
at the common law, and is, therefore, in this
state, murder independent of as well as unuer
the statute, although there was no intent to
cause the death of the woman. The State v.
llfoore, 25 Id., 128.
In a prosecution for abortion, the jurisdiction
is with the county in which the medicine inten·
ded to produce the miscarriage was administered, and not in that where the miscarriage
took place. The State v. Hollenbeck, 36 Id.,
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ten years, or by fine not exceeding one thousand dollars, or by both
such fine and imprisonment.
SEc. 3867. If any person seduce and debauch any unmarried
woman of previously chaste character, he shall be punished by imprisonment in the penitentiary not more than five years, or by fine not
exceeding one thousand dollars and imprisonment in the county jail
not exceeding one year.l
·
SEc. 3868. If before judgment upon an indictment, the defendant
marry the woman thus seduced, it is a bar to any further prosecution
for the offense.
SEc. 3869. I£ any person willfully and without lawful authority,
forcibly or secretly confine or imprison any other person within this
state against his will, or forcibly carry or send such person out of the
state, or forcibly seize and confine or inveigle or kidnap any other
person with the intent either to cause such person to be secretly con·
fined or imprisoned in this state against his will, or to cause such per·
son to he sent out of this state against his will, he shall be punished
by imprisonment in the penitentiary not more than five years, or by
fine and imprisonment at the discretion of the court.
J The act of sexual intercourse alone does not
constitute seduction. It must be accomplished
by false promises, artifices or deception, to constitute the crime. Smith v. Millburn, 17 Iowa,
30; Brown v. King8ley, 38 ld., 220;· Delcee v.
Boardman, 20 Id., 446.
A threat made bv the defendant to dismiss
the plain tift' from his service if she refused to
¥ield to him, is proper to be considered by the
Jury in determining whether be accomplished
his purpose by artifice or not. Bt·owtt v. Kingsley, 3!:l Id., 220.
In a criminal trial for seduction, a fact testified to alone by the person injured is not admissible to corroborate her. The State v. Kin_qsley,
3.9 Id., 439; Andre v. The State, 5 Id., 389.
lf the injured female was not enticed from
her previous chastity, but the defendant had
sexual intercourse with her by force or without
her consent, the offense is not seduction. The
State v. Kingsley, 39 Id., 439.
It will be presumed that, on a trial for seduction, the testimony of the prosecutrix will b~1
given, as far as possible, to shield herself, and
her language, therefore, should not receive a
strained construction in order to sustain a verdict of guilty. 1'he State v. Haven, 43 ld.,

seduction.
R. § 4209•

Marriage a bar.
R. § 4210•
Kidnapping.
R. § 4211 •

An indictment for seduction is sufficient which
charges the offense in the language of the statute. The State v. Curran, 51 Id., 112.
Evidence of general moral character is not
admissible in a prosecution for seduction, but
the evidence must be limited to the woman's
character for virtue. Id.
It is not competent to show, in order to establish the unchastity of the prosecuting witness,
that she had on a particular occasion acted in
such a manner as to be reproved by her mother.
Id.
The fact that the defendant was the suitor of
the witness, proven by other testimony than
hers, tends to corroborate her testimony that her
seduction was accomplished by him. Id.
It is vroper to charge the jury that every
woman IS presumed to be of chaste character
until it is shown to the contrary, and the burden
of overcoming this presumption is upon the
defendant. Id.
It is competent for the jury to consider the
conduct of the defendant toward the prosecutrix subspquent, as well as prior to and at the
time of, the alleged seduction. I d.
In a prosecution for seduction the law presumes the previous chastity of the prosecutrix
181.
without proof; she may, therefore, when intro" The crime of seduction under our statute is duced and examined by the state for the pura felony." Per SEEVERS, J. in The 8tate v. pose of proving the fact of her seduction, be
Savo!te, 48 ld., 562, 565.
asked on cross-examination, in respect to matIt IS not necessary that an indictment for a ters showing her want of chastity, for the purconspiracy to accomplish a woman's seduction,· pose of contradicting this presumption of law.
should in terms charge that the woman was un- The State v. Sutherland, 30 I d., 570.
married and of previously chaste character. Jd. An unmarried female, who has become unchaste
The term character as employed in section by sexual intercourse, may reform and gain a
3867 of the code, refers to moral qualities, and character for chastity, within the meaning of
not to reputation; and evidence of reputation, the statute defining the crime of seduction.
in an action for seduction, is not admissible up- The State v. Carron, 18 Id., 372.
on the issue involving the woman's character,
On the trial of an indictment for seduction,
but «?nly to disr.r~dit or .support her testimony the question as to t~e .Previously chaste charactendmg to establish particular acts of lewdness. ter of the prosecutriX Is one of fact for the jury.
The State v. Prizer, 49 Id., 531.
Id.
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SEc. 3870. If the father and mother of any child under the age of
six: years, or any person to whom such child has been entrusted or
confided, expose such child in any highway, street, field, house or outhouse, or in aliy other place with intent wholly to abandon it, he or
she, upon conviction ther~of. shall be punished by imprisonment in the ·
penitentiary not exceeding five years.t
SEc. 3871. If any person, either verbally or by any written or
printed communication, maliciously threaten to accuse another of a
crime or offense, or to do any injury to the person or property of
another, with intent thereby to extort any money or pecuniary advantage whatever, or to compel the person so threatened to do any act
against his will, he shall be punished by imprisonment in the penitentiary not more than two years or by fine not exceeding five hundred
dollars.1
SEc. 3872. If any person assault another with intent to commit
murder, he shall be punished by imprisonment in the penitentiary not
exceeding ten years.m
SEc. 3873. If any person assault a female with intent to commit a
rape, he shall be puniShed by imprisonment in the penitentiary not
exceeding twenty years.n
SEc. 3874. · If any person assault another with intent to maim,
rob, steal or commit arson or burglary, he shall be punished by
imprisonment in the penitentiary not exceeding five years, or by fine
not exceeding one thousand dollars, or by both fine and imprisonment,
at the discretion ofthe court. 0
SEc. 3875. If any person assault another with intent to inflict a
great bodily injury, he shall be punished by imprisonment in the
county jail not exceeding one year, or by fine not exceeding five
hundred dollars.

k The word "and '' in the first line of section niJt admit of degrees, the intent being the gist
3870 of the code may be construed to mean of the offense. The State v. Jarvis, 21 Id., 44,
"or," and the offense defined therein may be 46; The State v. White, 41 Id., 316.
committed by either "father or mother.'' The
The subsequent declarations of the party injured are not admissible as evidence for the de·
State t•. Smith, 46 Iowa, 670.
1 Extortion and pecuniary advantage are not fend ant on the trial of an indictment for an aswith intent to commit a rape. If 'offered
neressary ingredients in the offense of malic- sault
for the purpose of contradicting the prosecutrix,
iously threatening to injure another, with intent, the
proper foundation must be laid by first callthereby, to compel the person threatened to do
her attention to the alleged declarations.
an act against his will, under section 3871 of the ing
The State t•. Emeigh, 18 Id., 122.
code. The State v. Younq, 26 Iowa, 122.
It is not robbery to conrpel the payment of
nAn assault upon a female child under ten
money by threats of violence, yet it is an offense years of age with intent to have carnal knowl·
under this section of the code. The State v. edge of her person is an offense and indictable
Hollyway, 41 Id., 200.
under section 3873 of the code. The State v.
m I
· d" t
t fi
It "th · t t Newton, 44 Iowa, 45.
n ~ m rc men ?r.an assau wr m en
To constitute the offense. in such cases, it is
to commrt an offense, 1~ ts ~ot nec.ess~ry to make not necessary that the defendant should know
all the ave:lll:ents ~mred ~nan mdrctment for that the child is under ten years of age, it is
the commrsswn of the offense. The State v • • sufficient in this respect if such is the fact. I d.
NewbemJ, 26 Id., 469.
.
. .
Evidence of previous assaults by the defend·
It was therefo:e ~eld, that m a~ mdrctm_e~t ant upon the prosecutrix are admissible to show
for an assault wrth mtent to commrt murder, rt the intent with which the assault charged was
n~ed not ?e averred that the assault was made committed Th State v walters 45 I d. 389.
wrth mahce aforethought. Id.
•
e
•
•
•
.An assault with intent to commit manslaugh·
• The court should instruct the jury that if
ter is included in an assault with intent to com· they have a reasonable doubt of the degree or
mit murder, and on an indictment for the latter character of the assault charged, they should
offense the defendant may be convicted of the only convict of a lower degree of crime included
in that charge in the indictment. The State v•
former. The State v. White, 45 Id., 325.
.An assault with intent to commit murder does Walters, 45 Iowa, 389.
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SEC. 3876. If any person assault another with intent to commit With Intent to
commit any felany felony or crime punishable by imprisonment in the penitentiary, ony.
R.
§ 4218.
where the punishment is not otherwise prescribed, he shall be punished
by imprisonment in the penitentiary not more than five years, or by
fine not exceeding five hundred dollars and imprisonment in the county
jail not more than one year.
SEc. 3877. If any person mingle any poison with any food, drink, Mingle polson
with food etc.
or medicine, with intent to kill or injure any human being, or will- R.
§ 4219.
fully poison any spring, well, cistern or reservoir of water, he shall be
punished by imprisonment in the penitentiary not exceeding ten
years, and by fine not exceeding one thousand dollars.
Sec. 3878. Whoever is convicted of an assault, or an assault and Assault and
battery, where no other punishment is prescribed, shall be punished battery.
n. § 4220.
by imprisonment in the cou:qty jail not exceeding thirty days, or by
fine not exceeding one hundred dollars.P
.
SEo. 3879. If any person carry upon his person any concealed Carrying con·
weapon, he shall be deemed guilty of a misdemeanor, and. upon con- sealed weapons.
victiOn shall be fined not more than one hundred dollars, or imprisoned in the county jail not more than thirty days; provided, that this
section shall not apply to police officers and other persons whose duty
it is to execute process or warrants, or make arrests.

CHAPTER 3.
OFFENSES AGAINST PROPERTY.
SECTION 3880. If any person willfully or maliciously burn in the
nif?ht time, the inhabited building, boat or vessel o£ another, ot willfutly and maliciously set fire to any other building, boat or vessel
owned by himself or another, by the burning whereof such inhabited
building, boat or vessel is burnt in the night .time, he shall be punished by imprisonment in the penitentiary for life or any term of
years.
.
SEo. 3881. If any person willfully or maliciously burn in the day
time the inhabited building, boat or vessel of another, or any building,
boat or vessel adjoining thereto; or willfully and malicwusly set fire
to any building, boat or vessel owned by himself or another, by the
burning whereof such inhabited building, boat or vessel is burnt in
the day time; or in the day time willfully and maliciously set fire to
any building boat or vessel owned by himself or another, by the
burning of which any such inhabited building, boat or vessel is burnt
PAn assault may be co=itted without inflicting any personal injury. The State v. Meyers, 19 Iowa, 517.
Pointing an unloaded gun may be an assault.
The State v. Shepard, 10 Id., 126.
As every battery includes an assault, so does
every mtentional maiming include a battery as
well as an assault. Benham v. The State, 1 Id.,
542.

Any person aiding or abetting in the commis-

Burning lnhablted dwelling tn
night time.
R.

S4222.

In daytime.
R. § 4223.

sion of an assault and battery is as l;l"uiHy as the
although he did not strike himself. The
StaTe v. McClintick, 8 ld., 203.
The oflimse of assault and battery is triable
before a justice of the peace or other officer authorized by law, on information under oath without indictment or the intervention of a grandjury, and not otherwise. The State v. Lee, 37
Id., 402.
othe~,
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R. § 4224.

In the day time.
R. § 4225.

Burning mills
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R. § 4226.

Setting tire with
intf'nt to burn.
R. § 4227.

Burning or do-

srroying lumber
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etc.
R. § 4228.

Married woman: liability
of.

R. § 4229.

Burning to injure insurers.
R. § 4230.

OFFENSES AGAINST PROPERTY.

[TITLE

XXIV.

in the night time, he shall be punished by imprisonment in the penitentiary for a term not exceeding thirty years.
SEc. 3882. If any person willfully and maliciously burn in the
night time, any uninhabited dwelling-house, boat or vessel belonging
to another, or any court-house, jail, college, church, or any building
erected for public use; or any other building, boat or vessel, by the
burning whereof any building, boat or vessel mentioned in this section is burnt in the night time, he shall be punished by imprisonment
in the penitentiary not exceeding twenty years.
SEc. 3883. If any person willfully and maliciously burn in the
day time any building, boat or vessel mentioned in the preceding section, he shall be punished by imprisonment in the penitentiary not
exceeding fifteen years.
SEc. 3884. I£ any person will£ully and maliciously burn, either in
the night or day time, any warehouse, store, manufactory, mill, railroad depot, barn, stable, shop, office, out-house, or any building whatsoever of another, other than is mentioned in the preceding sections
of this chapter, or any bridge, lock, dllm or flume, he shall be punished by imprisonment in the penitentiary not exceeding ten years.q
SEc. 3885. If any person set fire to any building, boat or vessel
mentioned in the preceding sections of this chapter, or to any material
with intent to cause any such building, boat or vessel to be burnt, he
shall be punished by imprisonment in the penitentiary not exceeding
five years, or by fine not exceeding one thousand dollars and imprisonment in the county jail not more than one year/
SEc. 3886. I£ any person will£ully and maliciously burn, or otherwise destroy or injure any pile or parcel of wood, boards, timber, or
lumber, or any fence, bars, or gate, or any grain, hay, or other vegetable product severed from the soil, or any standing tree, grain, grass,
or other standing product of the soil the property of another, he shall
be punished by imprisonment in the penitentiary not more than five
years, or by fine not exceeding five hundred dollars and imprisonment
in the county jail not exceeding one year.
SEc. 3887. The preceding sections of this chapter, severally, extend
to a married woman who commits either of these offenses therein described, though the property burnt or set fire to may belong partly or
wholly to her husband.
·
SEc. 3888. I£ any person willfully burn. an:y building, goods, wares,
merchandise, or other chattels which are insured against loss or damage by fire, or willfully cause or procure the same to be burned, with
intent to injure the insurer, whether such person be the owner of
such property or not, he shall be punished by imprisonment in the
penitentiary not exceeding ten years.

q It seems, that to constitute a bam within the
meaning of the statute against arson, it is not
necessary that it should be designed or used, in
whole or in part, for the storage of hay, corn or
produce of any kind. The State v. Smith~ 1 28
Iowa, 565.
c>l"

oniously, etc., cause and procure and place a
certain lighted candle in and among a certain
quantity of hay and grain then and there being
in said barn, feloniously, etc., intending, by so
causing, procuring and placing the said lighted
candle aforesaid, to set fire to said hay and grain,
and as aforesaid, feloniously, etc., cause the
• An indictment charging that the defendant, sa1d barn to be burned, etc., was held to charge
etc., feloniously, etc., intending to set fire to and a crime under this section of thll statute. The
cause to be burned a certain barn, etc., did fel- State v. Johnson. 19 Iowa. 230.
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SEc. 3889. [If any person willfully, or without using proper caution, set fire to and burn, or cause to be burned, any prairie or timben~d land, or any enclosed or cultivated field, or any highway, by
which the property of another is injured or destroyed, he shall be
fined not exceeding five hundred dollars, or imprisoned in the county
jail not more than one year, or by both fine and imprisonment, in the
discretion of the court. •]
SEc. 3890. I£ any person set fire to and burn, or cause to be burned,
any prairie or timber land, and allow such fire to escape from his control, between the first day of September in any year and the first day
of May following, he shall be deemed guilty of mi'ldemeanor, and,
upon conviction thereof, shall be punished by imprisonment in the
countyJ'ail not more than thirty days, or by fine not exceeding one
hundre dollars. t
SEc. 3891. I£ any person break and enter any dwelling-house in
the night time, with intent to commit any public offense; or, after
having entered with such intent, break any such dwelling-house in
the night time, he shall be deemed guilty of burglary, and shall be punished according to the aggravation of the offense as is provided in the
next two sections. u
SEc. 3892. I£ such offender, at the time of committing such burglary, is armed with a dangerous weapon, or so armed himself after
having entered such dwelling-house, or actually assault any person
being lawfully therein, or has any confederate present aiding and
abetting in such burglary, he shall be punished by imprisonment in
the penitentiary for life or any term of years.
• Under this section as it stood prior to its
amendment, it was properly held that a party
would be liable only where he set out the fire
willfully or without using proper caution-negligently. Connv. May, 36 Iowa, 241; De France
v. Spencer, 2 G. Greene, 462; Hanlon v. In.gram,.
3 Iowa, 81; Jacobs v. Andrews, 4 Id., 506.
So also prior to the amendment, it was held,
that the kindling of a fire in a cultivated field
did not render the person charged therewith
liable for resulting damages, regardless of the
question of care or negligence. Brunell v. Hopkins, 42 Jd., 429.
But under chapter 53, laws of 1862, a person
setting out firt> between the 1st day of September and the 1st day of May, was held absolutely
liable for damages caused by its escape on the
premises of another, regardless of the question
of diligence. Conn v. !fay, 36 Id., 241. No
question was made in that case as to where the
fire was set, whether in a cultivated field, or in
timber or prairie land.
< Under this section a person is not liable absolutely where the fire is set by him in a cultivated field. Brunell v. Hopkins, 42 Iowa, 429.
Under this section of the code a person setting
out fire and burning, or causing to be burned,
any timber or prairie land between the dates
mentioned in the statute, is absolutely liable for
damages caused by its escape to and on the
premises of another, regardless of the question
of diligence. Conn v ..!.fay, 36 Id., 241.

Penalty for setting out fire by
which property
of another is lnjnred.
Substituted by
eh. 55, 17 G. A.

Same.
Ch. 53,9 G. A.

Burglary,
R. § 4232.

Being armed
assaulting a
person.
R. f 4233,

or

u In an indictment for breaking and entering
a dwelling-house from the outside, in the night
time, it is not necessary to allege that any person was in the house at the time of the alleged
breaking. The State v. Reid, 20 Iowa, 413.
The pushing open of a closed door, with the
intent expressed in the statute, is a sufficient
breaking within the meaning of the law to con·
stitute burglary. [d.
·while the criminal intent of breakin~ and entering a dwelling-house in the night bme, with
intent to commit a larceny, might sufficiently
exist in the mind of a drunken person, and while,
in such case. his intoxication would be no excuse, yet if it was such that under the influence
thereof he entered the house with no intent to
commit crime, then he would not be guilty of
burglary. The State v. Bell, 29 Id., 316.
The law does not necessarily imply the criminal intent from the mere fact of breaking aml
entering; but whether such intent existed or
whether the defendant was capable, in his intoxicated condition, of forming an intent is a
question for the jury. Id.
An indictment for burglary is sufficient which
charges that the breaking and entering was
done with intent to commit larceny, Without
also averring that there was an intent to take,
steal and carry away any property of a greater
value than twenty dollars. The State v. Jones,
10 ld., 206.

920
When not
armed.
R. § 4234.
Breaking in
day time Into
railway cars,
etc., to commit
a public offense.
Ch. 158, 13 G. A.

Selling or concealing mortgaged property.
R. § 4236.

Driving stock
from home or
pasture.
Ch. 108, 12 G. A.
Ch. 88, 14 G. A.

l!teallng, Injuring, or disfiguring fruit In
daytime.
Ch. 120, 91G. A.
Cb. 7!, § 1, 1~
G. A.

OFFENSES AGAINST PROPERTY.

[TITLE

XXIV.

SEc. 3893. If such offender commit such burglary otherwise than
is mentioned in the preceding section, he shall be punished by imprisonment in the penitentiary not exceeding twenty years.
SEc. 3894. I£ any person with intent to commit any public offense,
in the day time break and enter, or in the night time enter without
breaking, any dwelling-house; or at any time break and enter any
office, shop, store, warehouse, railroad car, boat, or vessel, or any buildings in which any goods, merchandise, or valuable things are kept for
use, sale, or deposit, he shall be punished by imprisonment in the
penitentiary not more than ten years, or by fine not exceeding one
hundred dollars and imprisonment in the county jail not more than
one year.v
SEc. 3895. If any mortgagor of personal property, while his mortgage of it remains unsatisfied, willfully destroy, conceal, sell, or in
any manner dispose of the property covered by such mortgage without the consent of the then holder of such mortgage, he shall be
deemed guilty of larceny and be punished accordingly.w
SEc. 3896. If any person knowingly or willfully drive off, or suffer
or permit to be driven off. any horned or other stock of another to a
distance exceeding three miles from the residence of the owner, or of
his agent havin&" charge of such stock, or the range in which such
stock is usually m the habit of running, without the consent of such
owner or agent, he shall be punished by fine not exceeding one hundred dollars, or by imprisonment in the county jail not exceeding
thirty days; and any justice of the peace in any county through
which the stock thus driven off should pass, or in which it may be
found, shall have jurisdiction of the offense.x
SEc. 3897. I£ any person maliciously or mischievously enter the
enclosure of another, with intent to knock off, pick, destroy, or carry
away; or having lawfully entered, do afterwards wrongfully knock
off, pick, destroy, or carry away any apples, peaches, pears, plums,
grapes, or any other fruit or flower of any tree, shrub, bush, or vine,
he shall be punished, for the first offense, by a fine not less than five
dollars nor exceeding one hundred dollars, with the costs o£ conviction, or by imprisonment in the county jail not exceeding thirty days;
and should any person be found guilty of a second violation hereof,

v In an indictment for breaking and entering
a building in which valuable things are kept,
with intent to commit a felony, the ·name of the
building should be averred and set out, if known,
and, if not known, then it should be so stated.
The State v. Morrissy, 22 Iowa, 158.
An indictment chargin~ the defendant with
felonously and burg-lanously breaking and
entering a store with mtent to commit larceny,
and with stealing and carrying away certam
property therein contained, was held, not vulnerable. to the objection that it charged two distinct offenses. The State v. Hayden, 45 Id., 11.
Under this section the unlawful breaking and
entering must be "with an intent to commit a
public ofi'ense." The State v. Ridley et al., 48
Id., 370, 873.
An indictment for burglary includes the offense of entering a dwelling-house in the night
time without breaking, and will sustain a conviction for the latter offense. 1.'he S~te v.
Maxwell, 42 ld., 20~.

w In order to recover in a civil action for the
driving away cattle or stock by drovers, the
.plaintiff must allege and prove that the defendant had knowledge at the time of the injury
done, that the domestic animal of another had
entered his drove. or was being driven away.
Chamberlain v. Ga_qe et al., 20 Iowa, 303.

"' An indictment for larceny growing out of
the sale of mortgaged chattels, must aver that
the mortgage was unsatisfied at the time of the
offense .:barged. The State v. Gustafson, 50
Iowa, 194.
Where the mortgage of personal chattels
provided that if the mortgagor removed it from
the county, the mortgagee might take possession of and sell it, it was held, that a removal
ar:d sale in another state, under the circumstances stated did not constitute an offense indictable in the county where the mortgage was
executed. The State v. Julien, 48 Id., 445.
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he shall be fined not less than ten dollars and costs of conviction, or
imprisonment as above provided.
SEc. 3898. I£ any person maliciously or mischievously enter the enclosure of another in the niO"ht time, and knock off, pick, destroy or
carry away any apples, peaches, pears, plums, grapes, or other fruit or
flower of any tree, shrub, bush, or vine; or, if any person having entered the enclosure of another in the night time, with the intent to
knock off, pick, destroy, or carry away any fruit or flower as aforesaid, be actually found therein, he shall, on conviction thereof, be
punished by a fine not less than twenty-five nor to exceed one hundred dollars and costs of conviction, or by imprisonment in the county
jail not exceeding thirty days.Y
SEc. 3899. I£ any person maliciously or mischievously bruise, break,
pull up, cut down, carry away, destroy, or in anywise injure any fruit
or ornamental tree, shrub, or vine, growing, or standing on the land
of another, he shall be punished by a fine not less than ten nor exceeding one hundred dollars and costs of conviction, or by imprisonment in the county jail not exceeding thirty days.
SEc. 3900. Any person who knowingly discharges fire-arms of any
description within, or in the immediate vicinity of, any enclosure
where cattle, hogs, or sheep are being fed for the purpose of fattening
the same; or any person who enters such enclosure with fire-arms, or
dog, unless such person shall be the owner of said stock, or have the
control of the same, or shall have permission £rom such owner or the
person having control thereof to enter said premises, shall be guilty
of a misdemeanor.
SEc. 3901. If any pers.on mixes for sale naptha and illuminating
oils, or shall keep or offer for sale or sell such mixture, or shall keep
or offer £or sale or sell oil made from petroleum for illuminating purposes, or any other product of petroleum inflammable at a less temperature or fire test than one hundred and ten degrees Fahrenheit, he
shall be deemed guilty of a misdemeanor, and punished for the first
offense by fine not exceeding one hundred dollars, or by imprisonment
in the county jail not exceeding thirty days; and for the second and
every succeeding offense, by fine not less than one hundred and not
more than one thousand dollars, or by imprisonment in the county
jail not less than thirty days nor more than twelve months, or by
both such fine and imprisonment.
(CHAPTER

13,

LAWS OF

Same In the
night time.
Ch. 73, § 2, 12
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G. A.
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1874.)

BURGLAR TOOLS OR IMPLEMENTS.

AN AcT for the punishment of persons having in their possession
burglar tools or implements with intent to commit the crime of
burglary. [Additional to chaJ?ter 3, title XXIV, code, concerning "Offenses against property. ']
SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, That i£ any person shall be found, having in his possession at
any time any burglar tools or implements, with intent to commit the
crime of burglary, he shall be deemed guilty of a misdemeanor, and
upon convictiOn thereof shall be punished by a fine not exceeding one

Title.

Posoesoion of
burglar tools or
lmplemento a
misdemeanor.
Penalty,

., The offense defined in this section is a misdemeanor. Hoolcer v. Miller, 37 Iowa, 613, 614.
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hundred dollars, or by imprisonment in the county jail not exceedin~
thirty days, and it shall be the duty o£ the court before whom sucn
conviction is had to retain possession of such burglar tools or implements, to be used in evidence in any court in which said person is
tried.
Approved, :March 10, 1874.
(CHAPTER 11, LAWS OF 1880.)
BREAKING AND ENTERING BUILDINGS.

Title.

Breaking and
entering dwelllugs at any time
or entering a
dwelling in
night, or to
break and enter
any office, etc.,
punished by
fine and imprisonment.

AN AcT for the punishment of persons for attempting to break and
enter buildings with intent to commit a public offense. [Additional to chapter 3, title XXIV, code, concerning "Offenses
against property."]
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That if any person, with intent to commit any public offense,
shall attempt to break and enter any dwelling-house, at any time, or
to· enter any dwelling-house in the night time without breaking, or at
any time to break and enter any office, shop, store, warehouse, railroad car, boat, vessel, or any building in which any goods, merchandise, or valuable things are kept for use, sale or deposit, he shall be
punished by imprisonment in the penitentiary not more than five
years, or by fine not exceeding three hundred dollars and imprisonment in the county jail not more than one year.
Approved, February 27, 1880.

CHAPTER 4.
LARCENY AND RECEIVING STOLEN GOODS.
Larceny.
R. § 4237.

SECTION 3902. If any person steal, take, and carry away of the
property of another, any money, goods, or chattels; any writ, process, or _
public record; any bond, bank note, promissory note, bill of exchange,
or other bill, order, or certificate; or any book of accounts respecting
money, goods, or other things; or any deed or writing containing a
conveyance of real estate; or any contract in force; or any receipt,
release, or defeasance; or any instrument or writing whereby any demand, right, or obligation is created, increased, extinguished, or diminished, he is guilty of larceny, and shall be punished, when the
value of the property stolen exceeds the sum of -twenty dollars, by
imprisonment in the penitentiary not more than five years; and when
the value of the property stolen does not exceed the sum of twenty
dollars, by fine not exceeding one hundred dollars, or imprisonment
in the county jail not exceeding thirty days.z

• A verdict of guilty on the trial of an indictment for grand larceny, must fix the value of
the property stolen, that the court may know
with certainty the grade of the crime of which
the defendant has been convicted. The Statev.
Redman, 17 Iowa, 329.

Under our statute, which changes the common law rule, a draft, promissory note or other
evidence of debt, is the subject of larceny, r.nd
also of embezzlement which is but a similar
statutory crime. The State v. Orwig, 24 I d., 102.
Money may be the subject of larceny, and an

CHAP.
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SEc. 3903. [I£ any person in the night time commit larceny in anv In night time In
dwelling-house, store, or any public or private building, or in any boat, ~~~:,"!icstores,
vess~l, or water craft, when the value of the property stolen exceeds n. § 4238.
the sum of twenty dollars, he shall be imprisoned in the penitentiary Substituted by
not exceeding ten years; and when the Value of the property stolen, § 1, ch.l1,15G.
[does not exceed] twenty dollars, by fine not exceeding three hundred· A.
dollars and imprisonment i:u. the county jail not exceeding one year.]
SEc. 3904:. [I£ any person in the day time commit larceny as spec- same In day
ified in the preceding section, and the value of the property stolen ~:"§4 239•
exceeds twenty dollars, he shall be punished by imprisonment in the substltutedby§
penitentiary not more than five years; and when the value of the ~."h.n, 115 G.
property stolen does not exceed twenty dollars, by fine not exceeding
two hundred dollars and imprisonment in the county jail not exceeding one year."]
SEC. 3905. I£ any person commit the crime of larceny by stealing From building
from any building on fire; or by stealing any property removed in con- ~~ f~~5o.
sequence of an alarm caused by fire; or by stealing from the person of
another, he shall be punished by imprisonment in the penitentiary
, not exceeding fifteen years.
SEc. 3906. I£ any person falsely personate or represent another Falsely personanother to
and in such assumed character receive any money or property intended ating
receive money,
to' be delivered to the person so personated, with intent to convert the etc.
same to his own use, he is guilty of larceny, and shall be punished R. § (241,
accordingly.b
SEc. 3997. I£ any person come, by finding, to the possession of Finding lind apany personal yroperty of which he knows the owner, and unlawfully propriating
property,
appropriate the same or any part thereof to his own use, he is guilty It.§ (242.
of larceny, and shall be punished accordingly."

I

.

allegation that money was feloniously taken, is
sustained by proof that the crime was the taking of money "called greenbacks.'' The State
v. Cm·r et al., 43 ld., 418.
The stealing of " bank notes " or "bank bills''
is larceny, and these terms mean the same thing
under our statute. Munson v. The State, 4 G.
Greene, 483; The State v. Bond, 8 Id., 540 .
In an actwn for the larceny of a bank note,
it is sufficient to describe it as a promissory note
for the payment of money, commonly called a
bank note, purporting to be issued by a bank for
the payment of a certain sum of money, still
due and unpaid, and of a certain value. The
State v. Bond, 8 Iowa, 540.
An indictment charging the larceny of " $180
in bank notes, usually known and described as
greenbacks," was held, sufficiently certain in respect to the subject of the larceny. The State v.
Hockenberry, 30 ld., 504.
The jurisdiction of the district court is determined by the value of the property stolen as
found in the indictment by the grand jury, and
not by the value as ascertained by the verdict of
the trial jury. The State v. Stingley et al., 10
Id., 488.
To constitute larceny, possession of the property must have been acquired with an intent
to steal it, and, if the ori!l'inal possession was
innocent, the defendant IS not guilty, even
though he may have subsequently conceived the

purpose of appropnating it. The State v.
Wood, 46 Id., 116.
On the trial of an indictment for larceny, the
value of the property stolen must be established
beyond a reasonable doubt, mere preponderance
of evidence that it exceeds twenty dollars not
being sufficient to justify a conviction for the
higher offense. Id.
"Where the prisoner was convicted of stealing personal property of less than twenty dollars in value, in a dwelling-house in the day
time, it was held, that the district court had
jurisdiction qf the offense, and that a justice of
the peace d1d not. 1'he State v. Dawson, 17
Iowa, 584.
b A person who falsely personates another,
and in such assumed character receives property intended to be delivered to the party so
personated, with intent to convert the same to
his own use, is guilty of larceny under section
3906 of the code. The State v. Brown, 25 Iowa,
561.
• To constitute the finding and conversion of
lost property larceny under section 3907, such
finding and conversion must have been by one
knowin,IJ the owner of the property. The offense is not complete in the absence of this knowledge. The State v. Taylor, 25 Iowa, 273; The
State v. Dean, 49 Id., 73.
The finder of lost goods which have no marks
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·SEc. 3908. I£ any state, county, township, school, or municipal
officer, or officer of any state institution, or other public officer within
the state charged with the collection, safe keeping, transfer, or j}isbursement of public money, fails or refuses to keep in any place of
deposit that may be provided by law for keeping such money, until
the same is withdrawn therefrom upon warrants issued by the proper
officer, or deposits such money in any other place than m such safe,
or unlawfully converts to his own use in any way whatever, or use by
way of investment in any kind of property, or loan without the authority of law any portion of the public money entrusted to him for collection, safe keeping, transfer, or disbursement, or converts to his own
use any money that may come into his hands by virtue of his office,
shall be guilty o£ embezzlement to the amount of so much o£ said
money as is thus taken, converted, invested, used, loaned, or unaccounted for, and, upon conviction thereof, he shall be imprisoned in
the penitentiary not exceeding five years and fined in a sum equal to
the amount of money embezzled; and, moreover, is forever after disqualified from holding any office under the laws or constitution of
this state.d
SEc. 3909. I£ any officer, agent, clerk, or servant of any incorporated company; or if any clerk, agent, or servant of a copartnership;
or if any person over the age of sixteen years, embezzle and fraudulently convert to his own use, or take and secrete with intent to convert to his own use, without the consent of his employer or master,
any money or property of another which has come to his possession
or is under his care by virtue of such employment, he is guilty of
larceny and shall be punished accordingly.•
SEc. 3910. I£ any carrier or other person to whom any money,
goods or other property, which may be the subject of larceny, has
been delivered to be carried for hire, or i£ any other person entrusted
with such property, embezzle or fraudulently convert to his own use
any such money, goods, or other property, either in the mass as the
same were delivered or otherwise, and before the same were delivered

by which the owner could be identified, and
does not know to whom they belong, is not
guilty of larceny, even if he does not exercise
dilligence to discover the owner of the goods.
The State v. Dean, 49 Id., 73.
d Conversion may be established either by
direct .proof of the fact or by proof of demand
and refusal; but evidence of demand and refusal will not establish the conversion where the
failure to comply with the demand can be sufficiently explained by the existing or other circumstances. The State v. Bryan, 40 ld., 37!).
Under section 4243, of the revision (§ 390'~,
code) it was held that the crime of embezzlement, as defined therein, consisted only in the
converting, using or loaning of so much of the
public money entrusted for safe keeping to the
person charged, as was taken and unaccounted
for. The State v. Brandt, 41 Id., 593.
• Where an indictment charged that the defendant, as private secretary of the governor,
received in his possession and care a treasury

draft of the United States, drawn in favor of
the state and payable to the order of the governor, which the defendant feloniously converted
to his own use and embezzled, it was held that
the indictment was good. The State v. Orwig,
24 Iowa, 102.
Where the defendant, by virtue of an agreement between him and the prosecutor, received
from the latter a watch which he was to trade
for a wagon, and was to receive five dollars as
compensation for his services, it was held, that
this constituted such an employment as rendered
the defendant guilty of embezzlement for converting the watch to his own use. The State v.
Foster, 37 Id., 404.
The unlawful appropriation of money b.y an
agent or employe not authorized to receive It, is
not within the provisions of this section (3909),
making the offense therein defined punishable
as larceny, although the party paying it to the
agent or employe supposes him to b<J authorized
to receive it. The State v. Johnson, 49 Id.,
141.

•
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at the place or to the person where and to whom they were to be delivered, he is guilty of larceny and shall be punished accordingly. t
SEc. 3-911. If any person buy, receive, or aid in concealing any
stolen goods, or any property, the stealing of which is declared to be
larceny, or property obtained by robbery or burglary, knowing the
same to have been so obtained, he shall be punished, when the value
of the property so bought, received, or concealed b;r him exceeds the
sum of twenty dollars, by imprisonment in the pemtentiary not more
than five years, or by fine not exceeding five hundred dollars and
imprisonment in the county jail not more than one year; and when
the value of the property so bought, received, or concealed by him
does not exceed the sum of twenty dollars, by fine not exceeding one
hundred dollars, or by imprisonment in the county jail not exceeding
thirty days.g
SEc. 3912. If any person after having been convicted of the offense
of buying, receiving, or aiding in the concealment of stolen money,
goods, or any property, the stealing of which is larceny, or property
obtained by robbery or burglary, be again convicted of the like offense;
or if any person at the same term of court is convicted of three distinct
acts of buying, receiving, or aiding in the concealment of stolen property or property obtained by robbery or burglary, knowing the same
was so obtained, he shall be punished as provided in the preceding
section.
SEc. 3913. In any prosecution for the offense of buying, receivmg,
or aiding in the concealment of stolen property, or property obtained
by robbery or burglary, knowing the same was so obtained, it shall
not be necessary to aver nor to prove on the trial thereof that the
person who stole, robbed, or took the property has been convicted.
SEc. 3914. If the property stolen consist of any bank-note, bond,
bill, covenant, bill of exchange, draft, order or receipt, or any evidence
of debt whatever; or any public security, or any instrument whereby
any demand, right, or obligation may be assigned, transferred, created
increased, released, extinguished, or diminished, the money due thereon
or secured thereby and remaining unsatisfied, or which in any event
or contingency might be collected thereon, or the value of the property transferred or affected, as the case may be, shall be adjudged the
value of the thing stolen.
SEc. 391'5. If any person knowingly and without authority of law,
take, carry away, secrete, or destroy any goods or chattels while the
same are lawfully in the custody of any sheriff, coroner, marshal, constable, or other officer, and rightfully held by such officer by virtue of
execution, writ of attachment, or other legal process issued under the
!aws of Iowa, he s}lall be deemed guilty of larceny, and shall be punIshed, when the value of the property so taken, carried away, secreted,
or destroyed, exceeds the sum of twenty dollars, by imprisonment in
1 The crime defined in this section is limited
to property which has been delivered to be.carried for hire; it was accordmgly held, that
where a quantity of wheat had simply been
stored with the defendant, which he converted
to his own use, he was not liable to an indictment for embezzlement. The State v. Stoller,
38 Iowa, 321.
g Where on the trial of an indictment charging the defendant with " concealing " and w1th

Receiving st~len
goods.
Ch. 121, 9 G. A.

Same on seC·
ond conviction.
B, §4.24.8.

Receiver con·
victed without
proof that prln·
cipal has been.
B.

f 4249.

Measure of value of stolen
goods.
B.§ 4250.

Removal of
goods from cu , ..
tody of otllcer.
R. S 4.251.

"receiving" and "aiding in the concealment"
of stolen prope_rty, the jury rendered a verdict
as follows: "We, the jury, find the defendant
guilty of aiding in concealing the stolen property mentioned in the indictment, as charged
therein, and assess the value of the same at one
thousand dollars,'' it was held to be equivalent
to a general verdict of guilty. The State v.
Turner, 19 Iowa, 144.
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the penitentiary not more than one year; and when the value o£ the
same does not exceed twenty dollars, by fine not exceeding one hundred dollars, or imprisonment in the county jail not more than thirty
days.h
.
SEc. 3916. The possession or custody o£ goods and chattels by any
person with whom the same have been left or deposited £or safe keeping to be returned £or the purpose o£ being disposed o£ on legal
process, shall be deemed to be the possession and custody o£ the officer
having or depositing the same, and entitled to the custody thereof,
and in a prosecution under the preceding section, the property taken,
carried away, secreted, or destroyed, as therein mentioned, may be laid
in the officer entitled to the custody thereof at the time o£ the commission o£ the offense. 1

CHAPTER 5.
FORGERY AND COUNTERFEITING.
Forgery of reo-

ords and instru..
men ts In writIng.
R. § 4253.

SECTION 3917. I£ any person with intent to defraud, falsely make,
alter, forge, or counterfeit any public record, or any process issued or
purporting to be issued by any competent court, magistrate, or
officer, or any pleading or proceeding filed or entered in any court
o£ law or equity; or any attestation or certificate o£ any public officer,
or other person, in relation to any matter wherein such attestation or
certificate is required by law, or may be received or be taken as legal
proof; or any charter, deed, will, testament, bond, writing obligatory,
power o£ attorney, letter o£ credit, policy o£ insurance, bill o£ lading,
bill o£ exchange, promissory note; or any order, acquittance, discharge,
or accountable receipt £or money, or other valuable thing; or any
acceptance o£ any bill of exchange, or order; or any indorsement, or
assignment o£ any bill o£ exchange, promissory note, or order, oro£ any
debt or contract; or any instrument in writing, being, or purporting
to be, the act o£ another, by which any pecuniary demand or obligation, or any right or interest in or to any property, whatever, is, or
purports to be created, increased, transferred, conveyed, discharged
or diminished, he shall be punished by imprisonment in the penitentiary not more than ten years.J

h Intoxicating liquors seized under an information for their forfeiture are not the subject of
replevin, and to take them from an officer by
such process would be an illegal act. The State
v. Harris et al., 38 Iowa, 242.
! An instruction as follows was held to be correct: "When property recently stolen is found
in the possession of any person, the burden of
proof is upon such person to show how he came
into the possession thereof; and unless he shows
that he came honestly into possession of said
property, the law will presume that he stole the
same" The St te v H ss·a
50 Iowa 135
•
a
· e 1 ns,
'
·
J The false making or material alteration with
intent to defraud, of any writing which if genu-

in e. might apparently be of legal efficacy or the
foundation of a legal liability. is forgery. The
State v. Johnson, 26 Iowa, 407.
A material alteration of a promissory note is
forgery, both at common law and under our stat_utes .. Snyder v. Reno, 38 Id., 329, 3.'33.
.
. While th_ere ~an b~ nz forgery: of. a wntten
mstrument I!lvahd on Its ace, yet It IS not neeessary ~hat It _should sJ:ow ac~ual !ega~ efficacy,
and It Is sufficwnt that if genume, It might have
such apparent efficacy. Id. .
.
The _d_etachment fro~ a wntten mstrument of
a condition thereto! wntten on the samt; _pap~r
and at the same time, whereby the wr1tmg IS
changed from a non-negotiable instrument to a
negotiable promissory note is forgery, and pun-

CHAP. 5.]
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SEa. 3918. If any IJerson utter and publish as true any record,
process, certificate, deed, will, or any other instrument of writing
mentioned in the preceding section, knowing the same to be false,
altered, forged or counterfeited, with intent to defraud, he shall be
punished by imprisonment in the penitentiary not more than fifteen
years and fined not exceeding one thousand dollars.
SEa. 3919. I£ any person with intent to defraud, falsely make,
utter, forge, or counterfeit any note, certificate, state bond, warrant,
or other instrument, being public security for money or other property issued or purporting' to be issued by authority of this state, or
any other of the United States; or any indorsement or other writin~
purporting to transfer the right or interest of any holder of sucn
public security, he shall be punished by imprisonment in the penitentiary not more than twenty years, nor less than five years.
SEa. 3920. I£ any person make, alter, forge, or counterfeit any
bank bill, promissory note, draft, or other evidence o£ debt issued or
purporting to be issued by any corporation or company duly authorized for that purpose by any state of the United States, or any other
government or country, with intent to injure or defraud, he shall be
punished by imprisonment in the penitentiary not more than ten
years, or by fine not exceeding three hundred dollars and imprisonment in the county jail not exceeding one year.
SEa. 3921. If any person has in his possession any forged, counterfeited, or altered bank bill, promissory note, draft, or other evidence
of debt issued or purporting to be issued as is mentioned in the preceding section, with intent to defraud, knowing them to be so forged,
counterfeited, or altered, he shall be punished by imprisonment in the
penitentiary not more than five years, or by fine not exceeding two
hundred dollars and imprisonment in the county jail not exceeding
one year.
ishable as such. The State v. Stratton, 27 ld.,
420.
Where a person writes his name on a blank
piece of paper, to be used for the purpose of
Identifying lus signature and the person to whom
it is given, without the knowledge of the other,
writes over such signature a promissory note, it
will be held that the instmment is a forgery, and
invalid, even in the hands of an innocent holder
to whom it was negotiated before maturity.
Caulkins v. Whisler, 29 ld., 495.
Under an indictment charging the forgery of
the signature, the writing is admissible in evidence, and the jury must determine whether or
not the act of the defendant is an attempt to
imitate the signature as charged. The State v.
Nichols, 38 ld., 110.
An indictment for forgery is supported by
proof of a material alteration of a written instrument whereby another is defrauded. The
State v. Maxwell, 47 ld., 454.
Where a promissory note for ten dollars contained blank space in which the words "one
hundred and ' and the figure " 1 " after the
dollar mark at the top of the note thus altering
it from a note for ten dollars to one for one hundred and ten dollars, and nothing on the face of

Uttering oame.

R. § 4254,

Forgery of pub-·
lie securities.
R. § 4251!.

Counterfeltlng
bank notes, etc.
R. § 4256.

Havlng same In
posse~sion

defraud.
R. § 4257.

to

the note tended to show such alterations, it was
held to be a forgery which vitiated the note in
the hands of a bona fide holder. The Knox.
ville Bank v. Clark, 13 West. Jur., 310. (July
4879.)
In Rainbolt v. Edd.IJ, 34 Iowa, 440, it was
held, that the alteration of a promissory note by
filling a blank left therein for the rate of interest, so as to make it draw ten per cent did not
affect its validity in the handR of a bona fide
indorsee, for value before maturity.
Under an indictment charging the forgery of
the signature to a written instrument, the instrument is admissible in evidence, and the jury
must determine whether or not the act of the
defendant was an attempt to imitate the signature as charged. The State v. Nichols, 38 Id.,
110.
A material alteration of the terms or conditions of a note or other commercial paper made
by the holder w1th a fraudulent intent, will defeat recovery thereon. Robinson v. Reed, 46 I d.,
219. For other cases holding alterations of notes
etc. fatal to re~overy, see Hm!1mond v. Hooper,
46 ld., 515; Dtckerman v. Mmer, 43 ld., 508;
Cutler v. Rose et ux., 35 ld., 456.
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SEc. 3922. I£ any person utter or pass, or tender in payment as
true, any false, altered, forged, or counterfeited note, certificate, state
bond, warrant, or other instrument of public security, or any bank
bill, promissory note, draft, or other evidence o£ debt issued or purporting to be issued by any corporation or company duly authorized
as heretofore mentioned, knowing the same to be false, altered, forged,
or counterfeited, with the intent to injure or defraud, he shall be
punished by imprisonment in the penitentiary not more than ten
years, or by fine not exceeding five hundred dollar;; and imprisonment
m the county jail not exceeding one year.k
SEc. 3923. I£ any person, having been convicted of the offenses
described in the preceding section, afterward be convicted of a like
offense; or i£ any person at the same term of the court is convicted of
three such distinct offenses, he shall be punished by imprisonment in
the penitentiary not less than two years, nor more than ten years.
SEc. 3924. I£ any person engrave, make, or mend, or begin to
engrave, make, or mend any plate, block, press, or other tool, instrument, or implement; or make or provide any paper or other materials
adapted and desis-ned for the forging or making any false and counterfeit note, certificate, state bond, warrant, or other instrument of
public security for money or other property of this state, or any other
of the United States; or any bank bill, promissory note, draft, or
other evidence of debt issued or purporting to be issued by any corporation or company; and every person who has in his possession any
such plate or block engraved m any part, or any press or other tool,
instrument, or implement, paper or other material adapted and designed
as aforesaid, with intent to use the same, or to cause or permit the
same to be used in forging or making any such false and forged certificates, notes, bonds, warrants, public securities, or evidences of debt,
shall be punished by imprisonment in the penitentiary for not more
than five years nor less than two years.
SEc. 3925. I£ any person forge or counterfeit any gold or silver
coin current by law or usage within this state, and i£ any person have
in his possession at the same time five or more pieces of false money
or coin counterfeited in the similitude of any gold or silver coin current as aforesaid, knowing the same to be false and counterfeit, and
with intent to utter or pass the same as true, he shall be punished by
imprisonment in the penitentiary not more than ten years nor less
than one year.1

t The name of the person, to whom counter·
feit money is passed should be stated with certainty in the indictment unless the name is
unknown, and if so that fact should be stated.
Buckley v. The State, 2 G. Greene, 162.
An indictment for uttering as true a,counterfeit
bill, need not allege an intent to defraud any
particular person. The State v. Barrett, 8 ld.,
536; The State v. Callendine, Id., 288. The
State v. Pierce, Id., 231.
An indictment which charges the defendant
with uttering, passing and tendering in payment a counterfeit bank bill with intent to de·
fraud etc., does not charge more than one pub·
lie offense. I d.

1 An indictment under this section for having
in possession false money or com counterfeited
in the similitude of coin current in the state of
Iowa, need not allege that the coin was counterfeited in the similitude of the current coin of
the United States; nor is it necessary to aver
that the counterfeit coin was of any value. The
State v. Williams, 8 Iowa, 533.
The conjunction in this section, though copu·
lative in form, will be construed as disjunctive
in sense. The State v. Myers, 10 Id., 448.
The evidence to sustain an indictment, charg·
ing a defendant with having five or more pieces
of counterfeit coin in possession should show
the number of pieces in possession of the ac·
cused. State of Iowa v. Pepper, 11 ld., 347.

CHAP.

5.]

FORGERY AND COUNTERFEITING.

929

SEc. 3926. Any person who has in his possession any number of Uttering counterfeit coin and
pieces less than five of the counterfeit coin mentioned in the preceding having
possessection, knowing the same to be false or counterfeit, with intent to sion thereof.
R. § 4262.
utter or pass the same as true; and any person who utters, passes, or
tenders in payment any false and counterfeit coin, knowing the same
to be false and counterfeit, shall be punished by imprisonment in the
penitentiary not exceeding eight years, or fined not more than five
hundred dollars and imprisoned in the county jail not exceeding one
year.
SEc. 3927. If any person fraudulently connect to~ether different Counterfeiting
parts of bank
parts of several genume bank bills, notes, or other mstruments in notes
and lnwriting, so as to produce one instrument; or alter any note or instru- strnments.
R. § 4263.
ment in writing in a matter that is material with intent to defraud,
the same shall be deemed forgery in like manner as if such bill or
note or other instrument had been forged and counterfeited, and the
offender shall be punished accordingly.
SEc. 3928. If any fictitious or pretended signature of an officer or Affixing fictitious signaagent of any corporation be fraudulently affixed to any instrument of tures,
writing, purporting to be a note, draft, or other evidence of debt R. § 42M.
issued b;v such corporation, with intent to utter or pass the same as
true, it IS a forgery, though no such person may ever have been an
officer or agent of such corporation, nor such corporation have ever
existed. Every person guilty of this offense shall be punished by imprisonment in the penitentiary not more than five years, or by fine
not exceeding three hltndred dollars, and imprisonment in the county
jail not more than one year.
SEc. 3929. The total or partial erasure or obliteration of any Fraudulent oblitera-don of inrecord, process, certificate, deed, will, or any other instrument in struments.
writing mentioned in this chapter with the intent to defraud, shall be R. § 4265.
deemed forgery, and the offender shall be punished by imprisonment
in the penitentiary not exceeding five years, or fined not exceeding
five hundred dollars and imprisoned in the county jail not exceeding
one year.
SEc. 3930. If any person having been convicted of either of the Second and
thli·d convleoffenses mentioned in the preceding section be afterwards convicted Uom,.
of a like offense; or if any person at the same term of court, be con- R. i 4266.
victed of three such dic;;tinct offenses, he shall be punished by imprisonment in the penitentiary not more than ten years, nor less than three
years.
SEc. 3931. If any person cast, stamp. engr.1ve, make, or mend, or Having Instruments for counhave in his possession any mould, die, press, or other instrument or terfeiting.
tool adapted and designed for the forging and counterfeiting of any R. § 4267.
coin before mentioned with intent to use the same, or permit the
same to be used for that purpose, he shall be punished by imprisonment in the penitentiary not more than five years, or by fine not ex- •
ceeding one thousand dollars and imprisonment in the county jail not
more than one year.
SEc. 3932. If any person .forge or counterfeit any gold or silver counterfeiting
coin of any foreign government or country, with intent to export the foreign
coin.
R. § 4268.
same to injure or defraud any such government or the citizens thereof,
he shall be punished by imprisonment in the penitentiary not exceeding ten years.
.
SEc. 3933. Every person wh(l is convicted of having forged, coun~ Forging or
terfeited, or falsely altered the great seal of. this state; or the seal of counterfeiting
any public office authorized by law; or the seal of any court, corpora- seals.
R. § 4269.
59
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Existence of
corporation
Frond by reputation.
R. § 4270.

Counterfeiting
brands or
stamps.
R. § 1911.
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tion, city, or county; or who falsely makes, forges, or counterfeits
any impression purporting to be the impression o£ any such seal with
intent to defraud, shall be punished by imprisonment in the penitentiary not exceeding ten years.
SEc. 3934. On the trial of any person for forging or counterfeiting
any bill, note, or any other evidence o£ debt purporting to be issued
by any incorporated company; or for uttering, passing, or attempting to pass; or having in possession the same with intent to utter or
pass such bill, note, or evidence of debt, it is not necessary to prove
the incorporation by the charter or act thereof; but the same may be
proved by general reputation, and persons of skill are competent witnesses to prove that such bill, note, or evidence of debt is forged or
COUll terfei t. m
SEc. 3935. I£ any person with intent· to defraud, falsely make,
forge, or counterfeit any stamp or brand authorized by law to be
affixed to any substance or thing whatever; or, knowing such stamp
or brand to be counterfeit, use the same as genuine with intent to
defraud, he shall be punished by imprisonment in the penitentiary not
exceeding ten years.

CHAPTER 6.
OFFENSES AGAINST PUBLIC JUSTICE.
Perjury.
R. § 4271.

Subornation of.
R. § 4272.

SECTION 3936. I£ any person on oath or affirmation, lawfully administered, willfully and corruptly swear or affirm falsely to any
material matter in any proceeding in any court of justice, or before
any officer thereof; or before any tribunal or officer created by law;
or in any proceeding in regard to any matter or thing in or respecting
which an oath or affirmation is or may be required or authorized by
law, he is guilty of perjury, and shall be punished, if the perjury was
committed on the trial of a capital crime, by imprisonment in the
penitentiary for life or any term not less than ten years; and if committed in any other case, by imprisonment in the penitentiary not
more than ten years nor less than two years. n
SEC. 3937. I£ any person procure another to commit perjury, he is
guilty of subornation of perjury, and shall be punished as provided in
the preceding section.

m Where an indictment for passing counterfeit bank bills, alleged that the bank is a corporation, duly authorized to issue bills, by a certain state named, it is incumbent on the prosecution to prove the fact alleged. The State v.
Newland, 7 Iowa, 242.
n Perjury may be committed by willfully giving false testimony in a material matter before
a grand jury. The State v. Schill, 27 Iowa,
263.
In order to convict on an indictment for per-

jury, it must be shown that the defendant willfully and corruptly swore falsely respecting a
material matter. The materiality must beestablished by evidence, and cannot be left to presumption or inference. The State v. Aikens,
32Id., 403.
It is not essential to constitute the crime of
perjury that the fact sworn to shall be material
to the main iooue m the case. It is sufficient if
it be material to a collateral issue before the
court. The State v. Shupe, 16 Id., 36.
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SEc. 3938. I£ any person endeavor to incite or procure another to
commit perjury, though no perjurr, be committed, he shall be punished by impri5onment in the pemtentiary not more than five years,
or by fine not exceeding five hundred dollars and imprisonment in the
county jail not more than one year.
- SEc. 3939. I£ any person give, offer o~ promise to any executive or
judicial officer or member of the general assembly after his election
or appointment, and either before or after he has been qualified or has
taken his seat, any valuable consideration, gratuity, service, or benefit
whatever, with intent to influence his act, vote, opinion or judgment
in any matter, question, cause or proceeding which may be pending
or which may legally come or be brought before him in his official
capacity, he shall be punished by imprisonment in the penitentiary
not more than five years, or by fine not more than one thousand dollars and imprisonment in the county jail not more than one year. 0
SEc. 3940. I£ any executive or judicial officer, or member of the
general assembly, accept any valuable consideration, gratuity, service
or benefit whatever, or any promise to make the same or to do any act
beneficial to such officer or member under the agreement or with the
understanding that his vote, opinion, decision or judgment shall be
given in any particular manner or upon any particular side of any
question, cause or other proceeding which is, or may by law be, brought
before him in his official capacity, or that in such capacity he will
make any particular nomination or appointment, he shall be imprisoned in the penitentiary not more than ten years, or be fined not
more than two thousand dollars and imprisoned in the county jail not
more than one year.
SEc. 3941. Every person who is convicted under either of the two
preceding sections of this chapter, shall forever afterward be disqualified from holding any office under the laws or constitution of this
state.
SEc. 3942. I£ any person, directly or indirectly, give, offer or
promise any valuable consideration or gratuity to any other person
not being such officer as is mentioned in the preceding section, with
intent to induce such other person to procure for him by his interest,
influence or any other means whatever any place of trust within this
state; he shall be punished by fine not exceeding three hundred dollars
and Imprisoned in the county jail not exceeding one year.
SEc. 3943. I£ any person, not being such officer as· is referred to
in the preceding sections of this chapter, accept and receive of another
any valuable consideration or gratuity whatever as a reward for procuring, or attempting to procure, any office or place of trust within
this state for any person, he shall be punished by fine not exceeding
three hundred dollars and imprisonment in the county jail not exceeding one year.
SEc. 3944. I£ any person give, offer or promise any valuable consideration or gratuity whatever, to any one summoned, appointed, or
sworn ail a juror; or appointed or chosen arbitrator, or umpire, or
referee; or to any master in chancery; or appraiser of real or personal
estate; or auditor, with intent to influence the opinion 'Or decision of
0
The giving of facilities for the public convenience of the whole county, as an inducement to
remove the county seat, or the offering of a publie advantage to an entire community as an induccment to the members of such community

Attempt to suborn.
R. § 4273.

Bribery of public officers.
R.l\ 4274.

Acceptance of
bribes by such
officers.
R. § 4275.

Same.
R. § 4276.

Corrupt solicltatiou of places
of trust.
R. § 4277.

Acceptance of
such rewards.
R. § 4278.

Bribery of jurors, referees
etc.
R. § 4279.

to vote for such removal, does not constitute
bribery within the meaning of sections 2647,
2657 of the code of 1851. (Sections 3939, 3949,
code of 1873). Dishorn v. Smith, 10 Iowa,
212.
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any such person in any matter, inquest or cause which may be pending or can legally come before him, or which he may be called on to
decide in either of said capacities, he shall be punished by imprisonment in the penitentiary not more than five years, or by fine not
exceeding one thousand dollars and imprisonment in the county jail
not more than one year.
SEc. 3945. If any person summoned, appointed or sworn as a
juror; or appointed arbitrator, umpire or referee; or master in chancery; or auditor; or appraiser as aforesaid, take or receive any valuable
consideration, or gratuity whatever, to give his verdict, award or
report in favor of any particular party, in a matter for the hearing or
decision of which such person has been summoned, appointed or
chosen as aforesaid, he shall be punished by imprisonment in the penitentiary not more than ten years, or by fine not exceeding one thousand dollars and imprisonment in the county jail not exceeding one
year.
SEc. 3946. If any person attempt to improperly influence any
juror in any civil or criminal cause, or any one drawn, or summoned,
or appointed, or sworn as such juror, or any arbitrator or referee, in
relation to any cause or matter pending in, or to be brought before
the court for which such juror has been drawn, summoned, appointed
or sworn; or for the hearing and decision of which such arbitrator or
referee has been chosen or appointed, he shall be punished by a fine
not exceeding five hundred dollars, and by imprisonment in the county
jail not more than six months.
SEc. 3947. If any person drawn, summoned or sworn as a juror,
make any promise or agreement to give a verdict for or against any
person in any civil or criminal case, or corruptly receive any paper,
evidence or information from any one in relation to any matter or
cause for the trial of which he is sworn, without the authority of the
court or officer before whom such cause or matter is then pending, he
shall be punished by a fine not exceeding- two hundred dollars, or
imprisonment in the county jail not exceeding three months.
SEc. 3948. If any sheriff, deputy sheriff, constable or coroner
receive from a defendant, or any other person, any money or other
valuable thing as a consideration or inducement for omitting or delaying to arrest any defendant, or to carry him before a magistrate or to
prison; or for postponing, delaying or neglecting the sale of property
on execution; or for omitting or delaying to perform any other duty
pertaining to his office, he shall be punished by fine not exceeding
five hundred dollars, or imprisoned in the county jail not exceeding
six months, or by both fine and imprisonment at the discretion of the
court.
SEc. 3949. I£ any officer authorized to serve process willfully
refuse to execute any lawful process to him directed, requiring him
to apprehend or confine any person charged with, or convicted of, any
public offense; or willfully delay or omit to execute such process,
whereby such person escape, he shall be punished by imprisonment in
the county jail not more than one year, or by fine not exceeding one
thousand dollars, or by both fine and imprisonment at the discretion
of the court.
SEc. 3950. I£ any person corruptly and willfully demand and
receive of another, for performing any service or official duty for
which the fee or compensation is established by law, any greater fee
or compensation than is allowed or provided for the same; or if any
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witness falsely and corruptly certify that as such he has traveled
more miles, or attended more days than he has actually traveled or
attended, he shall be punished by fine not exceeding one hundred
dollars for each offense, or imprisoned in the county jail not exceeding six months.
· SEc. 3951. If any person having knowledge of the commission of
any offense punishable with imprisonment in the penitentiary for life,
take any money, or valuable consideration, or gratuity, or any promise
therefor, upon an agreement or understanding, expressed or implied,
to compound or conceal such offense, or not to prosecute the same, or
not to give evidence thereof, he shall be punished by imprisonment in
the penitentiary not more than six years, or by fine not exceeding one
thousand dollars.P
SEc. 3952. If any person having knowledge of the commission of
any offense punishable by imprisonment in the penitentiary for a
limited term of years is guilty of the offense described in the preceding section, he shall be punished by imprisonment in the county jail
not more than one year, and by fine not exceeding four hundred dollars.
SEc. 3953. If any jailor or other officer voluntarily suffer any prisoner in his custody upon a charge or conviction of a felony punishable
by imprisonment for life to escape, he shall be punished by imprisonment in the penitentiary not more than ten years, nor less than one
year.
SEc. 3954. If any jailor or other officer voluntarily suffer any prisoner in his custody upon <lharge or conviction of any other felony to
escape, he shall be punished by imprisonment in the penitentiary not
more than eight years, or by fine not more than one thousand dollars.
SEc. 3955. If any jailor or other officer suffer any prisoner in his
custody upon charge or conviction of any public offense to escape, he
shall be punished by fine not exceeding one thousand dollars and by
imprisonment in the penitentiary not exceeding five years.
SEc. 3956. If any person by any means whatever aid or assist any
prisoner lawfully detained in the penitentiary, or in any jail or place
of confinement for any felony in an attempt to escape, whether such
escape be effected or not, or forcibly rescue any person held in legal
custody upon any criminal charge, he shall be punished by imprisonment in the penitentiary not exceeding ten years, or by fine not
exceeding five hundred dollars and imprisonment in the county jail
not exceeding one year.
SEc. 3957. Every person who by any means whatever aids or
assists any prisoner lawfully committed to any jail or place of confinement charged with or convicted of any criminal offense other
than a felony in an attempt to escape, whether such escape be effected
or not; or who conveys into such jail or place of confinement any
disguise, instrument, arms, or other things proper or useful to facilitate the escape of any prisoner so committed, whether such escape be
effected or attempted or not, shall be punished by imprisonment in
P A contract for the compromise or compounding- of a felony is illegal, aud the farties thereto
bemg in pari delictu, the law wil not afford affirmative relief to either, but will leave them as
it found them. Allison v. He,qs, 28 Iowa, 388,
and cases cited on page 390.
Where a mortgage was executed in consider-

Compounding
felonies.
R. § 4286.

Same.
R. § 4287.

Suffering prisoner to escape.
R. § 4288.

Ba.me.
R. § 4289.

Same.
R. §4290.

Assisting prisoner to escape.
R. § 4291.

Same.
R. § 4292.

ation that the son of the mortgagor, who was
under arrest, charged with the crime of embezzlement, should not be pro~ecuted, it was held,
that the mortgage was based upon an illegal
consideration, and, therefore, vmd. Peed v.
McKee et al., 42 Id., 689.
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the county jail not exceeding one year or by fine not exceeding five
hundred dollars, or by both such fine and imprisonment at the discretion of the court.
SEc. 3958. Every person who aids or assists any prisoner in escaping, or attempting to escape, £rom the custody of any sheriff, deputy
sheriff, marshal, constable, or other officer or person who' has the lawful charge o£ such prisoner upon any criminal charge, shall he punished by fine not exceeding one thousand dollars and imprisonment in
the penitentiary not exceeding five years.q
SEc. 3959. I£ any person confined in a county jail upon any conviction £or a criminal offense, break such jail and escape therefrom,
he shall be imprisoned in such prison not exceeding one year, to commence £rom and after the expiration o£ the former sentence, and
fined not exceeding three hundred dollars.
SEc. 3960. I£ any person knowingly and willfully resist or oppose
any officer o£ this state, or any person authorized by law, in serving
or attempting to execute any legal writ, rule, order, or any process
whatsoever, or shall knowingly and willfully resist any such officer in
the discharge o£ his duties without such writ, rule, order, or process,
he shall be punished by imprisonment in the county jail not exceeding one year, or by fine not exceeding one thousand dollars nor less
than fifty dollars, or by both fine and imprisonment at the discretion
o£ the court!
SEc. 3961. I£ any person, being lawfully required by any sheriff,
deputy sheriff, coroner, constable, or other officer, willfully neglect or
refuse to assist him in the execution o£ his office in any criminal case,
or in any case o£ escape or rescue, he shall be punished by imprisonment in the county jail not more than six months, or by fine not
more than one hundred dollars.
SEc. 3962. I£ any person falsely assume to be a judge, justice o£
the peace, magistrate, sheriff, deputy sheriff, coroner, or constable,
and take upon himself to act as such or require any one to aid or
assist him in any matter pertaining to the duty o£ any such officer,
he shall be punished by imprisonment in the county jail not more
than one year or by fine not exceeding three hundred dollars.
SEc. 3963. I£ any person take upon himself to exercise or officiate
in any office or place o£ authority in this state, without being legally
authorized; or i£ any person by color o£ his office, will£ully and corruptly oppress any person under pretense o£ acting in his official
·capacity, he shall be punished by fine not exceeding one thousand
dollars, or imprisonment in the county jail not more than one year;
or by both fine and imprisonment.

,q To assist a prisoner to escape from the custody of an officer when held under a warrant is~ued by a magistrate for having th1·eatened to
commit a public ofl'ense, is as much a violation
of the statute (§ :3938) as if the prisoner stood
charged with its actual comm1ssion. The State
v. Bates, 23 Iowa, 96.
In a prosecution for assisting a prisoner to escape. when held upon a warrant charging him
With threatening to commit a public offense, the
defendant cannot avoid a conviCtion by proving
that he was not, in fact. guilty of the charge:
all evidence for that purpose is incompetent. Jd.

It is equally a crime to assist a prisoner to escape from an officer de facto only, as though he
were an officer de jure. Jd.
r Under section 4296, of the revision before it
was amended by chapter 150 of the laws of the
l:Jth general assembly, it was held not to be a
crime to resist a peace officer while attempting
to make an arrest w;thout a warrant. State v.
LOI'ell, 2:3 Iowa, 304.
It was further held that criminal statutes are
inelastic, and cannot be made to include cases
plainly without the letter, though within Lhe
reason and policy of the law. I d.
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SEC. 3964. I£ any judge, justice of the peace, clerk or any court, Stlrringnp
sheriff, coroner, constable, attorney or counselor at law, encourage, ~~'§"~.
excite, or stir up any suit, quarrel, or controversy between two or
more persons, with intent to injure such person or persons, he shall
be punished by fine not exceeding five hundred dollars, and shall be
answerable to the party injured in treble damages.
SEC. 3965. When any duty is or shall be enjoined by law upon Neglect or duty
any public officer, or upon any person holding any public trust or by public omemployment, every willful neglect to perform such duty, where no ~T{aol.
special provision has been made for the punishment of such delinquency, is a misdemeanor.
SEC. 3966. When the performance of any act is prohibited by any Misdemeanors.
statute, and no penalty for the violation o£ such statute is imposed, n. § {302.
the doing o£ such act is a misdemeanor. •
SEc. 3967. Every person who is convicted of a misdemeanor, the Punishment of
when none
punishment of which is not otherwise prescribed by any statute of other
prescribed
this state, shall be punished by imprisonment in the county jail not R. i 4303.
more than one year, or by fine not exceeding five hundred dollars, or
by both such fine and imprisonment.
SEc. 3968. I£ any public officer fraudulently make or give false Public omcers
making false
entries, or false returns, or false certificates or receipts in cases where en
tries and re·
entries, returns, certificates, or receipts are authorized by law, he shall turns.
R. § {30{,
be fined not exceeding five hundred dollars, or be imprisoned in the
county jail not exceeding one year, or both, at the discretion of the
court.
SEC. 3969. I£ any judge or other officer by color of his office, will- Oppression by
fully and maliciously oppress any person under pretense of acting in ~~§{:aos, {a06.
his official capacity, he shall be punished by a fine not exceeding three
hundred dollars and imprisonment in the county jail not less than
five nor more than thirty days, and be liable to the injured party for
any damage sustained by him in consequence thereof.
SEC. 3970. I£ any justice of the peace, clerk of the district or other omcers falling
to pay over
court, county recorder, or any other officer who by law is authorized fees.
to receive and required to pay over fees of office, or who is or may be R. § {308.
authorized to impose or collect fines, shall fail, neglect, or refuse to
pay over as prescribed or as may hereafter be prescribed by law, all
such fees and fines, he shall be deemed guilty of a misdemeanor,
besides being liable in a civil action for the amount of such fines and
fees as he may have thus illegally withheld or appropriated.
SEc. 3971. If any justice of the peace, clerk of the district or other Making false
court which is now or may hereafter be established, county recorder, or' f1~1 •1:: ;u relaother officer, who by law is authorized or required to keep a court docket, R. § 43o:"s.
or who is or may be required to keep an account o£ fees or fines, and to
pay over, or in any way account for the same, shall in any manner falsify
such docket or account, or shall fail, neglect, or refuse to make an entry
upon such docket, or account of such fees and fines, as are required to
be paid over according to law, such justice of the peace, clerk of the
district court, or clerk o£ any other court. county recorder and other
officer shall be guilty o£ a misdemeanor, and shall be subject and liable
to be prosecuted therefor in any court having jurisdiction of the
offense.
• An indictment against the directors of a the claims for which the orders were alleged to
school district for misconduct'in the issuance of be drawn had not been audited and allowed.
school orders, in violation of section 21 of the The State v. Stiles et al., 40 Iowa, 148.
school laws of Iowa of 1872, should state that

'
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SEc. 3972. Any justice of the peace, clerk of the district or of any
other court which is or may be established, county recorder, or other
officer who may be found guilty of the offense of appropriating to his
own use fees of office or fines collected for violation of law, or of neglecting to pay over the same as prescribed by law, shall be removed
from office by the court before or by whom the offense may be tried
and judgment or conviction had, and each and every person so found
guilty shall be punished by a fine not exceeding three hundred dollars
nor less than ten dollars, or imprisonment in the county jail for a
period not exceeding one year, or by both such fine and imprisonment,
in the discretion of the court.
SEc. 3973. All officers required by the provisions of the code to
collect and pay over fines and fees, shall, on the first Monday-in January in each year, make report thereof under oath to the board of
supervisors of the proper county, showing the amount of fines assessed
and the amount of fines and fees collected, together with the vouchers
for the payment of all sums by him collected to the proper officer
required to keep the same.
SEc. 3974:. The clerks of the several courts of this state, except of
the supreme court, and all mayors of incorporated towns and cities,
and justices of the peace, shall, on the first Monday of January of
each year, make a report in writing to the board of supervisors of their
respective counties, of all forfeited recognizances in their several
offices; of all fines, penalties, and forfeitures imposed in their respective courts, and which by law go into the county treasury for the benefit of the school fund; in what cause or proceedings, when, for what
purpose, against whom, and for what amount rendered; whether said
fines, penalties, forfeitures and recognizances have been paid, remitted,
canceled, or otherwise satisfied; if so, when, how, and in what manner;
if not paid, remitted, canceled, or othenvise satisfied, what steps have
been taken to enforce the collection thereof, and the prospect of such
collection. Such report must be verified under oath, to the effect that
the same is full, true, and complete of the matters therein contained,
and of all things required by this section to be reported; and any officer
failing so to do shall be deemed guilty of a misdemeanor, and upon
conviction thereof, may be fined in any sum not less than one hundred dollars.
SEc. 3975. If any notary public exercise the duties of his office
after the expiration of his commis:sion, or when otherwise disqualified,
or appends his official signature to documents when the parties have
not appeared before him, he shall be deemed guilty of a misdemeanor,
and be punished by a fine of not les3 than fifty dollars, and shall also
be removed from office by the governor.
SEc. 3976. If any officer or person willfully fails to take the oath
required by law before entering on the discharge of the duties of any
office, trust, or station, or makes any contract which contemplates an
expenditure in excess of the law under which he was elected or
appointed, or fails to report to the proper officer showing the expenditure of all public moneys with proper vouchers therefor by the time
required by law, he shall be punished by a fine not exceeding five
thousand dollars, or by imprisonment in the penitentiary not exceeding five years, or by both at the discretion of the court.

I
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liALICIOUS 1\HSCHIEF AND TRESPASS.

CHAPTER 7.
MALICIOUS MISCHIEF AND TRESPASS ON PROPERTY.*

SECTION 3977. If any person maliciously kill, maim, or disfigure
any horse, cattle, or other domestic beast of another; or maliciously
administer poison to any such animals; or expose any poi'lonous substance with intent that the same should be taken by them, he shall
be punished by imprisonment in the county jail not exceeding one
year, or by fine not exceeding three hundred dollars. t
SEc. 3978. If any person maJiciously injure or destroy any dam,
lock, canal, trench, or reservoir, or any of the appurtenances thereof,
or any of the gear or machinery of any mill or manufactory; or maliciously draw off the water from any mill pond, reservoir, canal, or
trench; or destroy, injure, or render useless any engine or the apparatus thereto belonging, prepared or kept for the extinguishing of
fires, he shall be punished by imprisonment in the county jail not exceeding one year and by fine not exceeding five hundred dollars.
SEc. 3979. I£ any person maliciously injure, remove, or destroy
any bridge, rail or plank road; or place or cause to be placed any obstruction on such bridge or road; or willfully obstruct or injure any
public road or highway; or maliciously cut, burn, or in any way break
down, injure, or destroy any telegraph post, or in any way cut, break,
or injure the wires or any apparatus thereto belonging, he shall be
punished by imprisonment in the penitentiary not more than five
years, or by fine not exceeding five hundred dollars and imprisonment
in the county jail not exceeding one year.
SEc. 3980. If any person maliciously cut away, let loose, injure, or
destroy any boom or raft of wood, logs, or other lumber, or any boat
or vessel fastened to any place, of which he is not the owner or legal
possessor, he sh.all be punished by fine not exceeding five hundred
dollars and imprisonment in the county jail not more than one year,
and shall also forfeit to the use of the person so injured double the
amount of damages by him thereby sustained to be recovered in an
action at law.
SEc. 3{)81. If any person maliciously cut down, injure, or destroy
any fruit or ornamental trees or other tree, vine, or shrub of another,
standing or growing for ornament or use; or maliciously break down,
mar, deface, or injure any fence, hedge, or ditch enclosing lands
belonging to another; or throw down or open any gate or bars not
his own or under his charge and leave them open, whereby an injury
is done to another; or maliciously injure, destroy, or sever from the
land of another and produce thereof or anything attached thereto, he
shall be punished by imprisonment in the county jail not more than
one year or by fine not exceeding one hundred dollars, or by both imprisonment and fine at the discretion of the court.

Injuries to
beasts.
R. § 4318,

To dams, locks,
mills, machln ..
ery, etc.
R. § 4319.

To bridges, rail·
ways, etc.
R. § 4320.

Betting loose
rafts, boats, and
Injuries to
same.
R. § 4321.

Injuring trees
and breaking
down fences,
gates, etc.
R. § 4322.

* flee section 2 of chapter 106, laws of 1878, In an indictment for malicious injury, it is
sufficient to aver ownership, without setting out
ante, p. 87.
the character of the title or interest. The State
tIn an indictment for maliciously killing a 11.
Bmnt, 14 ld., 180.
hog, it is not necessary to allege that the ani mal
was a domestic beast. The State v. Enslow, 10
Iowa, 115.
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R. § 4323.

Trespass by dig•
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R. § 4324.
Cb. 28, 11 G. A.

On garden orchards, etc.
R. § 4325.

lnjurles to
buildings and
pasture•.
R. § 4326.
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SEc. 3982. If any person maliciously take down, injure, or remove
any monument erected on [or] any tree marked as a boundary of any
tract of land, city, or town lot; or destroy, deface, or alter the marks of
any such monument or tree made for the purpose of designating such
boundary or injure or deface any mile stone, post, or guide board
erected on any public way; or remove, deface, or injure any sign board;
or break or remove any lamp or lamp post, or extinguish any lamp on
any bridge, way, street, or passage, he shall be punished by fine not
exceeding one hundred dollars, or by imprisonment in the county jail
not exceeding one year, or by both fine and imprisonment at the discretion of the court.
SEc. 3983. I£ any person willfully commit any trespass by cutting
down or destroying any timber or wood standing or growing on the
land of another; or by carrying away timber or wood being on such
land; or by digging or carrying away any earth, stone, marble, slate,
coal, copper, lead, iron ore, or any other ore or metal; or by taking
and carrying £rom such land any grass, hay, corn, grain, fruit or
other vegetables; or carrying away from any wharf, street, or landing
place, any goods whatever in which he has no interest, he shall be
punished by fine not exceeding five hundred dollars or imprisonment
in the county jail not more than one year, or by both fine and imprisonment at the discretion of the court. I£ in any case the
value of the property so cut down, carried away, or otherwise taken
shall not exceed the sum of fifty dollars, then the person so offending
shall be fined not exceed~ng one hundred dollars, or imprisoned in the
county jail not exceeding thirty days.u
SEc. 3984. I£ any person willfully commit any trespass by entering upon the garden, orchard, or improved land of another, with intent to take, carry away, destroy, or injure the trees, shrubs, grain,
grass, hay, fruit, or vegetables there bemg, he shall be punished by
fine not exceeding one hundred dollars, or by imprisonment in the
county jail not more than thirty days.
SEc. 3985. I£ any person maliciously injure, deface, or destroy any
building or fixture attached thereto, or willfully and maliciously
destroy, injure, or secrete any goods, chattels, or valuable papers of
another, he shall be punished by imprisonmP.Ut in the county jail not
more than one year, or by fine not exceeding five hundred dollars, and
is liable to the party injured in a sum equal to three times the value
of the property so destroyed or injured in a civil action.v

u Where the property cut down, carried away
or destroyed is of value not exceeding fifty dollars the offense is triable and punishable before
a justice of the peace. The State v. Yan liarton, 26 Iowa, 40<!. See also Londe,qan v. Hammer, 30 Id., 508, 509.
An indictment founded upon this section for
trespass in cutting down and carrying away the
timber, standing and growing upon the land of
another, should aver the name of the owner of
the land upon which the alleged trespass was
committed. The State v. McConkey, 20 ld.,
574.
In an indictment for willful trespass by cutting
down and destroying timber, it is sufficient to
allege that the injury was done by cutting down
and destroyin,q, without being more specific.
The State v. Watrous, 13 Id., 489.
One statement of the venue, in the indictment

is sufficient, and when it is aveiTed that the trespass was committed upon the land of a person
named, and it IS described by section, township and range, omitting its sitnatwn with
reference to the nearest meridian line, it is sufficient if the county wherein it is situated is
named. Id.
v A malicious injury to a church is an indictable offense under this section. The State v.
Brant, 14 Iowa, 180.
It is sufficient in an indictment in such case,
to aver ownership without setting out the character of the title or estate. I d.
In a civil action for damages, under this section, a verdict for three times the value of the
property destroyed, or three times the amount
of the injury is authorized. Garland v. lVholebau, 20 Iowa, 271, 273.
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SEc. 3986. If any person willfully write, make marks, or draw Defacing pubon the walls or any other part of any church, college, lie buildings.
academy, school-house, court-house, or other public building; or R. § 4327 •
willfully injure or deface the same, or any wall or fence enclosing
the same, he shall be punished by fine not exceeding one hundred
dollars, or by imprisonment in the county jail not more than thirty days.
SEc. 3987. If any person intentionally deface, obliterate, tear down, Defacing and
proor destroy in whole or in part, any transcript, or extract from or of destroying
clamations, no·
any law of the United States, or of this state, or any proclamation, tlces, etc.
advertisement, or notification set up at any place within this state by R. § 4328.
authority of law or by order of any court, during the time for which
the same is to remain set up, he shall be fined in sum not exceeding
one hundred dollars, or imprisoned in the county jail not exceeding
thirty days.
SEc. 3988. If any owner, master, clerk, or any other person having Taking properfrom boat or
charge of or belonging to any boat, vessel, or raft, take any cord ty
vessel.
R.
§ 43~9.
wood or any other species of property from the owner or his agent,
without the knowledge of such owner or agent, or without paying
the customary price for the same, he shall be punished by fine not exceeding two hundred dollars, or by imprisonment in the county jail
not exceeding six months.
SEc. 3989. If any person willfully dig up, pull down, break, or Injuries to
of
destroy, or in any other manner injure or remove any of the cast iron monuments
state boundarypillars or other evidences planted and fixed, or which may hereafter B.§ 4330.
be planted or fixed, in and along any part of the boundaries of this
state, he may be indicted therefor, and upon conviction before any
court having competent jurisdiction, shall be punished by fine not less
than fifty dollars nor more than two hundred dollars, or by imprisonment in the penitentiary for a term not less than six months, or by
both such fine and imprisonment at the discretion of the court.
SEc. 3990. I£ any person or persons shall "\vill£ully and maliciously Placing obplace any obstruction on the track of any railroad in this state, or re- strucuons on
• any oth er way ill
. JUre
•
move any rm"l theref rom, or 1n
sue h rm"l road, or rallways.
n. § 4331.
do any other thing thereto, whereby the life of any person is or may
be endangered, he or they shall be punished by confinement in the
state penitentiary for life, or for any term not less than two years.
SEc. 3991. If any person maliciously injure, break, or cause to be Breakingleveee.
broken, any levee erected to prevent the overflow of land within this R. § 4332.
state, such person so offending- shall, upon conviction, be punished by
imprisonment in the penitentmry not more than five years, or by fine
not exceeding one thousand dollars and imprisonment in the county
jail not exceeding one year.
SEc. 3992. I£ any person place any obstruction in any of the pub- Obstructing
ditclies
lic ditches or drains made for the purpose of draining any of the publlo
or drains.
swamp lands in this state, he shall, upon conviction, be compelled to Ch. 135, 9 G. A.
remove said obstructions and be fined not less than five dollars nor
more than one hundred dollars, or be imprisoned in the county jail
not more than thirty days at the discretion of the court.
[SEc. 3992t. If any verson without authority or permission from Added bych.17,
the proper road supervisor, shall in any manner obstruct, deface, or 15 G. A.
injure any public road or highway, by breaking up, plowing, or digging within the boundary lines thereof, he shall, upon conviction, be Penalty ror obpumshed by a fine of not less than five dollars hor more than twenty- ~!:~~i~g~;.de
five dollars, or by imprisonment in the county jail not more than
thirty days, at the discretion of the court.l
Ch aracters
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(CHAPTER 148, LAWS OF 1876.)
TO PUNISH INTERFERENCE WITH THE PROPERTY OF RAILROAD
COMPANIES.
Title.

Discharging
ftre·a.rms, etc.,
at railroad
train.

Jumping off
cars while in
monon.

AN AcT to diminish liability to railroad accidents and to punish
interference with, and injury to the property of railroad companies.
SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, If any person shall throw any stone, or other substance of any
nature whatever, or shall present or discharge any ~un, pistol, or
other fire-arm at any railroad train, cacs, or locomotive engine, he
shall be deemed guilty of a misdemeanor and be punished accordingly.
SEc. 2. I£ any person not employed thereon, or riot an officer of
the law in the discharge of his duty, without the consent of the person
having the same in·charge, shall get upon, or off, any locomotive engine, or car of any railroad company, while said engine or car
is in motion, or elsewhere than at the established depots of such company, or who shall get upqn, cling to, or otherwise attach himself to
any such engine or car, for the purpose o£ riding upon the same, intending to jump therefrom, when such engine or car is in motion, he
shall be gmlty of a misdemeanor and be punished by fine not e<Kceeding $100, or by imprisonment not exceeding thirty days.
Approved, March 17, 1876.

CHAPTER 8.
OFFENSES AGAINST THE RIGHT OF SUFFRAGE.
Bribery of electors.
R. § 4333.

Voting more
than once.
R. § 433!.

When not qualified.
R. § 4335.

When not a resident of the
county.
R. § 4336.
When not a res'ident of the state
tor six months.
]l. § 4337.

SECTION 3993. If any person offer or give a bribe to any elector
for the purpose of influencing his vote at any election authorized by
law; and i£ any elector entitled to vote at such election receives such
bribe, he shall be punished by fine not exceeding five hundred dollars,
or imprisoned in the county jail not exceeding one year, or by both
fine and imprisonment at the discretion of the court.
,
SEc. 3994. I£ any elector unlawfully vote more than once at any
election which may be held by virtue of any law of this state he shall
be punished by fine not exceeding two hundred dollars, or by imprisonment in the county jail not exceeding one year.
SEc. 3995. I£ any person knowing himself not to be qualified,
vote at any election authorized by law, he shall be punished by fine
not exceeding two hundred dollars, or by imprisonment in the county
jail not exceeding six months.
SEc. 3996. I£ any person go or come into any county of this state,
and vote in such county, not being a resident thereof, he shall he punished by fine not exceeding two hundred dollars, or by imprisonment
in the county jail not exceeding one year.
SEc. 3997. I£ any person willfully vote who has not been a resident of this state for six months next preceding the election, or who, at
the time o£ the election, is not twenty-one years of age, or who is
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not a citizen of the United States, or who is not duly qualified from
other disability to vote at the place where, and time when the vote is
to be given, he shall be fined in a sum not exceeding three hundred
dollars, or imprisoned in the county jail not exceeding one year.w
SEc. 3998. I£ any person procure, aid, assist, counsel, or advise
another to give his vote, knowing that such person is disqualified, he
shall be punished by fine not exceeding five hundred dollars nor less
than fifty dollars, and by imprisonment in the county jail not exceeding one year.
SEc. 3999. I£ any person furnish an elector with a ticket or ballot,
informing him that it contains a name or names different from those
which are written or printed therein, with an intent to induce him to
vote contrary to his inclination, or fraudulently or deceitfully change
a ballot of any elector, by which such elector is deprived of voting
for such candidate or person as he intended, he shall be punished by
imprisonment in the county jail not exceeding two years, and by fine
not exceeding one thousand dollars nor less than one hundred dollars.
SEc. 4000. I£ any person unlawfully and by force, or threats of
force, prevent, or endeavor to prevent, an elector from giving his vote
at any public election in this state, he shall be punished by imprisonment in the county jail not exceeding six months, and a fine not more
than two hundred dollars.
SEc. 4001. I£ any person give or offer a bribe to any judge, clerk,
or canvasser of any election authorized by law, or any executive officer attending the same, as a consideration for some act done, or omitted to be done, contrary to his official duty in relation to such election,
he shall be punished by fine not exceeding seven hundred dollars and
imprisonment in the county jail not exceeding one year.
SEc. 4002. I£ any person procure, or endeavor to procure, the vote
of any elector, or the influence of any person over other electors at
any election, for himself, or for or against any candidate by means of
violence, threats of violence, or threats of withdrawing custom, or
dealing in business or trade, or enforcing the payment of debts, or
bringing a suit or criminal prosecution, or any other threat of injury
to be inflicted by him, or by his means, he shall be punished by fine
not exceeding five hundred dollars, or imprisonment in the county jail
not more than one year.
SEc. 4003. If any judge or clerk of any election authorized by law,
knowingly make or consent to any false entry on the list of voters,
or poll-books; or put into the ballot-box, or permit to be so put in, any
ballot not given by a voter; or take out of such box, or permit to be
so taken out, any ballot deposited therein, except in the manner prescribed by law; or by any other act or omission designedly destroy or
change the ballots given by the electors, he shall be punished by fine
not exceeding one thousand dollars and imprisonment in the county
jail not exceeding one year.
w In the trial of an indiciment under this section of the statute, "for willfully voting when
not a citizen of the United States," the court
did not err in refusing to instruct the jury
"that knowledge is not to be presumed in such
case, but is to be alleged and proved as any
otht>r fact," for the reason that the instruction
was not pertinent. State v. Sheeley, 15 lowa,
404.
l)n the trial of an indictment under this sec-
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Counseling one
to vote when not
qualified.
R. § 4338.

Inductng one to
vote by false
representation.
R. § 4339.

Preventing
from voting by
force or threats.
R. § 4340.

Brlbtng clerks,
judges, etc.
R. § 4341.

Procuring vote
by Influence or
threats.
R. § 4342.

Judges or clerks
making false
entries, etc.
R. § 4343.

tion, evidence that t.he defendant consulted
"friends" as to his right to vote, "and was advised by them that such right existed,'' is inadmissible. It seems that evidence that the defendant· had consulted person8 leamt>d in the
law and that upon being informei:l of all the
facts they advised him that he was a legal voter
may be admitted as tending to disprove a criminal intent; but such evidence would not be
conclusive. Id.
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Refusing to
permit electors
to vote and the
contrary.
R. § 4344.

SEc. 4004:. When any one who offers to vote at any election is objected to by an elector as a person not possessing the requisite qualifications, if any judge of such election unlawfully permit him to vote
without producing proof of such qualification in the manner directed
by law, or if any such judge willfully refuse the vote of any person
who complies with the requisites prescribed by law to prove his qualifications, he shall be punished by fine not exceeding two hundred dollars nor less than twenty dollars, or by imprisonment in the county
jail not exceeding six months.
SEc. 4005. If any judge, clerk, or executive officer designedly omit
to do any official act required by law; or designedly do any illegal act
in relation to any public election, by which act or omission the votes·
taken at any such election in any city, town, precinct, township or
district, be lost, or the electors thereof be deprived of their suffrage
at such election; or designedly do any act which renders such election
void, he shall be fined not less than one hundred dollars, nor more
than one thousand dollars, or imprisoned in the county jail not more
than one year, or by both fine and imprisonment·at the discretion of
the court.
.
SEc. 4006. If any judge, clerk, or messenger, after having been
deputed by the judges of election to carry the poll-books of such eleetion to the place where by law they are to be canvassed, willfully or
negligently fail to deliver such poll-books within the time prescribed
by law, safe, with the seal unbroken, he shall, for every such offense,
be punished by fine not exceeding five hundred dollars, nor less than
fiftv dollars.
SEc. 4007. Any person who shall cause his name to be registered,
knowing that he is not or will not become a qualified voter; in the
township where ·his name is registered previous to the next election,
or who shall wrongfully personate any registered voter, and any person causing, aiding, or abetting any person in either of said acts, shall
be deemed guilty of a felony, and punished for each offense by imprisonment in the state prison not less than one year.

Officers doing
any act which
renders election
void.
R.

i

4345.

Not returning
poll books.
R. § 4346.

Improper registry as a voter.
Ch. 171, § 10,12
G. A.
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CHAPTER 9.
OFFENSES AG.A.INST CHASTITY, MORALITY, AND DECENCY.
Adultery.
R. § 4347.

SEcTION 4008. Every person who commits the crime of adultery,
shall be punished by imprisonment in the penitentiary not more than
three years, or by fine not exceeding three hundred dollars and imprisonment in the county jail not exceeding one year; and when the
crime is committed between parties only one of whom is married, both ·
are guilty of adultery and shall be punished accordingly. No prosecution for adultery can be commenced but on the complaint of the
husband or wife.x

xU nder this section of the statute, a prosecuThe commencement of a prosecution for adultion for adultery commenced by the husband or tery by husband or wife of one against, the other,
wife may be continued without any further co- does not authorize a prosecution against both.
operation on their part. The State v. Baldy, 17 The State v. Roth, 17 Id., 336.
Iowa, 39; The State v. Roth, Id., 336.
An averment in an indictment for adultery

I

r
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SEc. 4009. I£ any pers~n who has a former husband or wife living,
marry another person, or continue to cohabit with such second
husband or wife in this state, he or she, except in the cases mentioned in the following sections, is guilty of bigamy and shall be
punished by imprisonment in the penitentiary not more than five
years, or by fine not exceeding five hundred dollars and imprisonment
in the county jail not more than one year.Y
SEc. 4010. The provisions of the preceding section do not extend
to any person whose husband or wife has continually remained beyond seas, or who has voluntarily withdrawn from the other and remained absent for the space of three years together, the party marrying again not knowing the other to be living within that time; nor
to any person who has good reason to believe such husband or wife to
be dead; nor to any person who has been legally divorced from the
bonds of matrimtmy.
SEC. 4011. Every unmarried person who knowingly marries the
husband or wife of another, when such husband or wife is guilty of
bigamy thereby, shall be punished by imprisonment in the penitentiary not exceeding three years, or by fine not more than three hundred dollars and imprisonment in the county jail not exceeding one
year.
SEc. 4012. If any man or woman not being married to each other
lewdly and viciously associate and cohabit together, or if any man or
woman, married or unmarried, is guilty of open and gross lewdness
and designedly make any open and indecent or obscene exposure of
his or her person, or of the person of another, every such person shall
be punished by imprisonment in the county jail not exceeding six
months, or by fine not exceeding two hundred dollars.
SEc. 4013. I£ any person keep a house of ill-fame, resorted to for
the purpose of prostitution or lewdness, he shall be punished by imprisonment in the county jail not more than one year, or by fine not
exceeding five hundred dollars; and any person who, after having been
once convicted of such offense, is again convicted of the like offense,
that the prosecution is commenced by the hus·
band or wife is not conclusive upon the defendant, but may be rebutted. Id.
Under this section, an unmarried person may
be alone indicted and convicted of adultery, upon the complaint of the husband or wife (as the
case may be) of the person with whom the crime
was committed. The State v. Wilson, 22 Id.,
364.
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In the trial of an indictment for adultery, record evidence of the marriage is not mdispensable. The fact may be proved by the testimony of either the husband or wife, corroborated by their long and continued cohabitation as
such, so as to throw the burden Oil the defendant
to rebut the presumption of legal marriage arising from such evidence. Id.
In a prosecution for adultery the prior admissions of the defendant are admissible for the
purpose of proving marriage. The State v.
Sanders, 30 Id., 582.
To constitute the cnme of adultery, as against
the man, the consent of the woman to the car-

Bigamy.
R. § 4348.

Exceptions.
R. § 4349.

Knowingly mar
rylng husband

or wi(e.
R. § 4350.

Lewdness ..
R. § 4351,

K•eplng house
of fll-fame.
R. § 4352.

nal intercourse is not indispensable, but the offense may, as against him, exist though the connection was effected by force and against he1
will. ld.
· On the trial of an indictment for adultery
against the wife and her paramour, the husband
is a competent witness for the state, and is not
disqualified from testifying against the wife.
The State v. Bennett, 31 Id., 24.
:rOn the trial of an indictment for bigamy, a
person who was present and wi.tnessed the marriage is a competent witness to prove that fact,
and this is sufficient without record evidence.
The State v. Williams, 20 Iowa, 98.
In an indictment for big-amy, it is not neces·
sary to negative any of the exceptions specified
m the statute (section 4009). ld.
Where the indictment charged that the second marriage was with one Jane Jaco, while the
evidence showed that her name was Jane Frances J aco, it was held, that the varience was not
fatal. Id.
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shall be punished by imprisonment in the .penitentiary .not less than
one year nor more than three years.'
SEc. 4014. When the lessee of a dwelling-house is convicted o£
keeping the same as a house of ill-fame, the lease or contract for let-·
ting such house is, at the option of the lessor, void, and such lessor
may thereupon have the like remedy to recover possession as against
a tenant holding over after the expiration of his term.
SEc. 4015. I£ any person let any house, knowing that the lessee
intends to use it as a place or resort for the purpose of prostitution or
lewdness, or knowingly permit such lessee to use the same for such
purpose, he shall be punished by fine not exceeding three hundred
dollars, or imprisoned in the county jail not exceeding six months.
SEc. 4016. I£ any person. inveigle or entice any female, before
reputed virtuous, to a house of ill-fame, or knowingly conceal or aid
or abet in concealing such female so deluded or ertticed for th.e purpose of prostitution or lewdness, he shall be punished by imprisonment in the penitentiary not more than ten years nor less than three
years.
SEc. 4017. [If any person, without lawful authority, willfully dig
up, disinter, remove or carry away any human body, or the remains
thereof, from its place of interment; or aid, assist, encourage, intice or
procure the same to be done or attempted; or willfully receive, conceal, or dispose of any such human body, or the remains thereof; or
if any person, with the intent to commit any of the aforesaid acts,
partially perform the same; or if any person willfully and unnecessarily, and in an improper manner, indecently expose, throw away, or
abandon any human body, or the remains thereof, in any public place,
or in any river, stream, pond, or other place, every such offender shall
be punished by imprisonment in the penitentiary not more than two
years, or by fine not exceeding twenty-five hundred dollars, or by both
fine and imprisonment.]
SEc: 4018. -Any coroner or undertaker in any county or city in
which the population exceeds one thousand inhabitants, may deliver
to any medical college or school, or any physician in this state, for the
purpose of medical and surgical study, the body or remains of any deceased person, except where such body has been interred or dressed for
interment; but no such body shall be so delivered without the consent
of the relatives or friends of such deceased person, if any such are
known, nor where such deceased person expressed a desire during his
last sickness that his body should be interred. I£ the body of any
person who has been a resident of the county when death took place
for six months is so delivered, and the same shall be subsequently
claimed by any relative or friend of such deceased person. such body
shall be given up to such relative or friend. Any person who delivers
or receives any body or remains, having knowledge that any of the
foregoing provisions have been violated, shall, upon conviction thereof,
be punished as provided in the preceding section.

• An indictment under this section for keeping
a house resorted to for the purpose of prostitution, is sufficient as to venue when it charges
the offense as committed within the county.
The State v. Shaw, 35 Iowa, 575.
The offense defined in this section has no technical name given to it by the statute, and to

name it in an indictment as a "nuisance" is mere
surplusage and should be disrel;l'arded. Id.
So, if a name be given in an mdictment, to an
offense which has no name by statute, which is
repugnant to the facts alleged, it will be deemed
surplusage. Id.
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REa. 4019. The person receiving such body as contemplated in the
preceding section, shall decently bury the remains thereof after such
body shall have been used as aforesaid, and in case of a failure to so do
such person shall be deemed guilty o£ a misdemeanor, and punished
by fine not less than ten nor more than fifty dollars.
SEC. 4019t. [Any physician receiving the body or remains o£ a deceased person for the purpose o£ medical or surgical study; and any
professor or person in charge o£ a medical college or school at which
such body or remains are received for such purpose, shall, in a suitable
book, make or cause to be made a legible record of the time when, the
name and the description o£ the person from whom, and the place
where, such body or remains were received, and whether or not such
body or remains when so. received was enclosed in any box, cask or
other receptacle, and, i£ so enclosed, shall record a description o£ such
box, cask or receptacle, sufficient to identify the same, together with
the shipping marks or directions, if any, on same; and also a description o£ such body or remains, including the length, weight and sex of
same, the apparent age of the person at the time o£ death, color of
hair, or beard if any, and any and all marks or scars on such body by
which same might be id!)ntified, and whether or not such body when
so received was mutilated so as to prevent identification of same.
And such physician, professor or person, shall keep the said record,
and on demand exhibit same, as also any and all such bodies or remains
o£ deceased persons then in his charge, £or the inspection of any sheriff
or his deputy: Provided, such record shall not be required one year or
more after such body was received. Any physician or professor or
teacher in a medical college or school who uses or allows or permits
others under his or her control or charge to use the body or remains
o£ a deceased person £or the purpose o£ medical or surgical study
without the record as aforesaid having been first made; or on demand
being made by the sheriff or his deputy as aforesaid, shall refuse and
fail to exhibit any such record or body in his charge or under his control to such officer £or his inspection, shall be guilty o£ a misdemeanor,
and upon conviction be punished by imprisonment in the county jail
not exceeding one year, or by fine not exceeding one thousand dollars,
or by both such fine and imprisonment.]·
SEc. 4020. The remains of any person received as aforesaid, shall
be used £or the purpose of medical and surgical study alone, and in
this state only, and whoever shall use such remains £or any other purpose, or shall remove the same beyond the limits of this state, or in
any manner traffic therein, shall be guilty of a misdemeanor, and shall,
on conviction, be imprisoned £or a term not exceeding one year in a
county jail.
SEc. 4021. I£ any person willfully destroy or injure any tomb,
grave-stone, monument, or other thing placed or designated as a
memorial o£ the dead; or any fence, railing, or other thing placed
about the same; or any place enclosed for the burial o£ the dead; or
willfully destroy, injure, or remove any tree, shrub, or plant within
such enclosure, he shall be punished by imprisonment in the county
'ail not more than one year, or by fine not exceeding five hundred dolars, or by both fine and imprisonment.
SEc. 4022. If any person import, print, publish, sell, or distribute,
any book, pamphlet, ballad, or any printed paper containing obscene
language or obscene prints, pictures, or descriptions manifestly tending to corrupt the morals o£ youth; or introduce into any family,
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Disturbing worshipping congregatlo n a.
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Same.

R. § 4361.
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R. § 4363.

OFFENSES .AGAINST CH.A.STITY .AND DECENCY.

[TITLE XXIV.

school, or place of education; or buy, procure, receive, or have in his
possession any such book, pamphlet, ballad, printed paper, picture, or
description, either for the purpose of loan, sale, exhibition, or circulation; or with intent to introduce the same into any family, school, or
place of education, he shall be punished by imprisonment in the
county jail not more than thirty days, or by fine not excee.ding one
hundred dollars.
SEc. 4023. I£ any person willfully disturb or disquiet any assembly of persons met for religious worship, by profane discourse or rucle
and indecent behavior, or by making a noise either within the phce
of worship or so near as to disturb the order and solemnity of the assembly, he shall be punished by imprisonment in the•county jail not
more than thirty days, or by fine nut exceeding one hundred dollars.
If any person or persons unlawfully or willfully disturb or interrupt
any school, school meeting, teachers' institute, lyceum, literary society,
or any other lawful assembly of persons being in the peace of the
state, such person or persons shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be punished by fine not exceeding
one hundred dollars, or by imprisonment in the county jail not exceeding thirty days.
SEc. 4024. If any person ,vithin one mile from the place where
any religious society is collected together for religious worship in any
field or woodland, expose to sale or gift any spirituous or other
liquors, or any article of merchandise, or any provisions or other article of traffic, he shall be punished by imprisonment in the county
jail not more than thirty days, or by fine not exceeding one hundred
dollars.
SEc. 4025. The preceding section does not apply to tavern or grocery keepers exercising their calling or business in the places mentioned in their licenses, if they have such; nor to any distillers or
manufacturers or others in the prosecution of their ordinary calling
or business, so as to prevent them from vending or exposing to sale
the articles above prohibited at their place of residence; nor to any
person who has a written permit from the person having the charge
of such religious society to sell any of such prohibited articles, on
complying with the regulations of sueh religious assembly and with
the laws of the state.
SEc. 4026. If any person keep a house, shop, or place resorted to
for the purpose of gambling; or permit or suffer any person in any
house, shop, or other place under his control or care to play at cards,
dice, faro, roulette, equality, or other game, for money or other thing,
such offender shall be fined in a sum not less than fifty dollars nor
more than three hundred dollars, or be imprisoned in the county jail
not exceeding one year, or be both fined and imprisoned. In a prosecution under this section, any person who has the charge of or attends
to any such house, shop, or place, may be deemed the keeper thereof. a

• The playing of games of chance "for the
drinks round," to be delivered when the game
is ended, is gambling within the meaning of the
statute; and t.he owner of a house who knowingly permits such games to be played therein,
is guilty of keeping a gambling house within
the meaning of the law. The State v. Leicht,
17 Iowa, 28.

It is not essential to the crime of gambling
that the stakes should be put up before the game
progresses. [d.
Where it was shown by the evidence that the
defendant kept a house where games were played
for the use of the tables or of the instruments
of gaming, and for beer, oysters or cigars, it
was held, that this constituted the offense of

CHAP.
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SEc. 4027. I£ any person make oath before a justice of the peace Search warrant
At.
that he has probable cause to suspect and does suspect that any house, again
n.f4364.
building, or place, naming the house or place and the occupant, is unlawfully used as a common gaming house or place for the purpose of
gaming for money or other property, and that persons resort to the
same for that purpose, whether they be known to the complainant or
not, such justice may issue his warrant for the purpose of searching
such house or building for all such implements or gambling devices
mentioned in the preceding section, and for the apprehension of the
occupant or keeper of said house or building; and after such search,
seizure, and arrest, the said implements and keeper shall be carried before such justice of the peace to be dealt with as provided by law.
And any gambling device brought before the justice may be destroyed
by him, and an entry thereof shall be made upon his docket.
_
SEc. 4028. If any person play at any game for any sum of money Gaming and
or ot.her property of any value, or make any bet or wager for money bettmg.
n. § 4366.
or other property of value, he shall be punished by fine not exceeding
one hundred dollars, or by imprisonment in the county jail not exceeding thirty days.b
SEc. 4029. All promises, agreements, notes, bills, bonds,-or other Gaming con·
void.
contracts, mortgages, or other securities, when the whole or any part tracts
R. S 4366.
of the consideration thereof is for money or other valuable thing won
or lost, staked, or bet, at or upon any game of any kind or on any wager, are absolutely void and of no effect!
SEC. 4030. I£ anr man marry his father's sister, mother's sister, Incest.
father's widow, wife s mother, daughter, wife's daughter, son's widow, n. § § 4368, 4369.
sister, son's daughter, daul?hter's daughter, son's son's widow, daughter's son's widow, brothers daughter or sister's daughter; or if any
woman marry her father's brother, mother's brother, mother's husband, husband's father, son, husband's son, daughter's husband,
brother, son's sou, daughter's sou, son's daughter's husband, daughter's daughter's husband, brother's sou, or sister's son.f or if any person being within the degrees of consanguinity or affinity in which
marriages are prohibited by this section, carnally know each other,
they shall be deemed guilty of incest, and shall be punished by imprisonment in the state penitentiary for a term not exceeding ten
years and not less than one year.d
keeping a gambling house under section 4026 of
the code. The State v. Bishel, 39 Id., 42; The
State v. Book, 41 Id., 550.
An indictment which charged the defendant
with kPt>ping and controlling a building where
intoxicating liquors were sold in violation of the
statute, and where "gambling, fighting, drunkenness and breaches of the peace " were permitted by him, was held, not vulnerable to the
objection that it charged two distinct offenses.
The State v. Dean, et al., 44 Id., 648.
b ·where persons engage in playing billiards
with the understanding that the loser shall pu.y
for the use of the billiard table, the owner of
the table is guilty, under the statute, of the offense of keeping a house resorted to for the purpose of gambling. The State v. Book, 41 Iowa,
550.
• While an action will not lie to recover money
loRt in gaming or betting, and actually paid

over, a party depositing and losing money on a
bet may recover the same before it is paid over.
Thrift v. Redman, 13 Iowa, 25; Shannon v.
Brrumer, 10 Id., 210; Shaw v. Gardner, 30 Id.,
111, 112.
Where one of the parties to a bet deposited,
instead of money, the note of a third person,
which exceeded the amount of the bet, and the .
same was delivered by the stakeholder to the
winner, who converted it to his own use, it was
held, that the latter was liable to the other party
as for money had and received, for the amount
which the value of the note exceeded the wager.
Shaw v. Gardner, supra.
d The intermarriae-e of persons within the degrees of consanguimty forbidden by this section
of the statute constitutes the crime of incest as
therein provided. To sustain a conviction, it is
not necessary for the state to show, in addition, carnal knowledge between the parties.
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Cruelty to ani·

SEc. 4031. If any person torture, torment, deprive of necessary
sustenance, cruelly beat, mutilate, cruelly kill, or overdrive any animal;
or unnecessarily fail to provide the same with proper food, drink,
shelter, or protection from the weather; or cruelly drive or work the
same when unfit for labor; or cruelly abandon the same; or carry or
cause the same to be carried on any vehicle, or otherwise, in an unnecessarily cruel and inhuman manner, he shall be punished by imprisonment in the county jail not exceeding thirty days, or by fine not
exceeding one hundred dollars.
SEc. 4032. No railway company in this state, in the carrying or
transportation of cattle, sheep, swine, or other animals, shall confine
the same in cars for a longer period than twenty-eight consecutive
hours, unless delayed by storm or other accidental cause, without
unloading for rest, water, and feeding, for a period of at least five consecutive hours. In estimating such confinement, the time the animals
have been confined without such rest on connecting railways from
which they are received shall be computed, it being the intention of
thi~ section to prevent their continuous confinement beyond twentyeight hours, except upon contingencies hereinbefore stated; and animals unloaded for rest, water, and feeding, under the provisions of this
section, shall be properly, fed, watered, and sheltered during such rest
by the owners or persons in custody thereof, or in case of their default
in so doing, then ·by the railway company transporting them, at the
expense of said owners or persons in custody thereof, and said company shall have a lien upon such animals for food, care and custody
furnished, and shall not be liable for any detention of such animals
authorized by this section. Any railway company, owner, or custodian of such animals who shall fail to comply with the provisions of
this section, shall, for each and every such offense, be liable for, and
forfeit and pay a penalty of not less than one hundred and not greater
than five hundred dollars. But when such animals shall be carried in
cars in which they shall and do have proper food, water, space, and
opportunity for rest, the foregoing provisions in regard to their being
unloaded shall not apply.
SEc. 4033. If any person keep or use, or in any way be connected
with, or be interested in the management of, or receive money for the
admission of any person to any place kept or used for the purpose of
fighting any bull, bear, dog, cock, or other creature, or engage in, aid,
abet, encourage, or assist in any bull, bear, dog, or cock fight, or a fight
between any other creature, he shall be deemed guilty of a misdemeanor.
SEc. 4034. If any person impound or confine, or cause to be
impounded or confined in any pound or other place, any creature, and
fail to supply the same during such confinement with a sufficient
quantity of food and water, he shall be deemed guilty of a misdemeanor.

mals.

('b. 171, § § 1, 2,
13G.A.

By railways:
w ben transportIng.
~arne,§ 8.

Xeeping cockpits and fightJng doge, bears,
etc.
Same,§ 7.

Impounding anImals without
food or water.
Same, §8.

The State v. Schaunhurst et al., 34 Iowa,
547.
Nor, where the prosecution is against brother
and sister, is it necessary to show that their
father and mother were lawfully married. The
statute, in effect, forbids and declares criminal
the intermarriage of illegitimate children -of the
same parents. [d.
The register of marriages, kept by the circuit
court, wherein the marriage of the defendants is
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shown, is sufficient prima facie under code,
section 2197, to estabhsh the fact of marriage. I d.
The identity of the defendants, with the per·
sons named in the marriage record, may be established by their admissions, the identity of the
names, and by the absence of evidence that
there are other persons of the same name. Id.
So, too, the relationship of the defendants
may be sufficiently established by their acts and
declarations. ld.

CHAP.
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CHAPTER 10.
OFFENSES AGAINST PUBLIC HEALTH.
SECTION 4035. If any person knowingly sell any kind of diseased,
corrupted, or unwholesome provisions, whether for meat or drink,
without making the same fully known to the buyer, he shall be punished by imprisonment in the county jail. not more than thirty days,
or by fine not exceeding one hundred dollars.
SEc. 4036. If any person fraudulently adulterate for the purpose
of sale, any substance intended for food, or any wine, spirituous or
malt liquor, or other liquor intended for drinking, he shall be punished
by imprisonment in the county jail not more than one year, or by fine
not exceedins- three hundred dollars, and the article so adulterated
shall be forfmted and destroyed.
SEc. 4037. If any person fraudulently adulterate, for the purpose
of sale, any drug or medicine in such manner as to lessen the efficacy,
or change the operation of such drugs or medic:Des, or to make them
injurious to health; or sell them knowing that they are thus adulterated, he shall be punished by imprisonment in the county jail not
exceeding one year, or by fine not exceeding five hundred dollars, and
such adulterated drugs and medicine:;; shall be forfeited and destroyed.
SEc. 4038. If any apothecary, druggist, or other person, sell and
deliver any arsenic, corrosive sublimate, prussic acid, or any poisonous
liquid or substance, without having the word "poison," and the true
name thereof written or printed upon a label attached to the vial, box,
or parcel containing the same, he shall be punished by imprisonment
in the county jail not more than thirty days, or by fine not exceeding
one hundred dollars. Any person who may dispose of at retal any
poisonous substance or liquid to any one, for any purpose, is hereby
required to enter in a book, to be kept by such apothecary, druggist,
or other person so disposing, the name of. the poison, when bought,
by whom, and for what purpose; and if the person who calls for such
poison is not personally known to the vendor, then such person shall
be identified by some one known to the vendor, whose name shall also
be entered in such book. Any failure to comply with the requirements of this provision shall subject the party so failing to imprisonment in the county jail not more than thirty days, or to a fine not
exceeding one hundred dollars.
SEC. 4039. If any person inoculate himself or any other person, or
suffer himself to be inoculated with the small-pox within this state,
or come within the state with the intent to cause the prevalence or
spread of this infectious disease, he shall be punished by imprisonment in the penitentiary not more than three years, or by fine not
exceeding one thousand dollars and imprisonment in the county jail
not exceeding one year.
SEC. 4040. If any person willfully sell, or keep for sale, intoxicating, malt, or vinous liquors, which have been adulterated or drugged
by admixture with any deleterious or poisonous substance, he shall be
deemed guilty of a felony, and, upon conviction thereof, shall be punished by a fine not exceeding five hundred dollars, or by imprisonment
in the penitentiary not exceeding two years.
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SEc. 4041. If any person throw or cause to be thrown, any dead
animal into any river, well, spring, cistern, reservoir, stream, or pond,
he shall be punished by imprisonment in the county jail not less than
ten nor more than thirty days, or by fine not less than five nor more
than one hundred dollars.
SEc. 4042. If any person knowingly sell to another, or knowingly
deliver or bring to be manufactured, to any cheese or butter manufactory in this state, any milk diluted with water, or in any way adulterated, or milk from which any cream has been taken, or milk
commonly known as ".skimmed milk," or shall keep back any part of
milk known as "strippings" with intent to defraud, or shall knowingly sell the milk, the product of a diseased animal or animals, or
shall knowingly use any poisonous or deleterious material in the
manufacture o£ cheese or butter, he shall, upon conviction thereof, be
fined in any sum not less than twenty-five dollars nor more than one
hundred dollars, and be liable in double the amount o£ damages to the
person or persons, firm, association, or corporation, upon whom such
fraud shall be committed.
(CHAPTER

75,

LAws OF

1880.)

TO REGULATE SALE OF MEDICINES AND POISONS.
Title.

AN AcT to regulate the practice o£ pharmacy, and the sale o£ medicines and poisons.

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That from and after the passage o£ this act it shall be unlawful
£or any person, not a registered pharmacist within the meaning o£
this act, to conduct any pharmacy, drug store, apothecary shop or
store for the purpose o£ retailing, compounding or dispensing medicines or poisons for medical use, except as hereinafter provided.
SEc. 2. That it shall be unlawful for the proprietor of any store
Unlawful for
other than a
or pharmacy to allow any person except a registered pharmacist to
reg-istered pharmacist to com- compound or dispense the prescriptions of physicians, or to retail or
pound.
dispense poisons £or medical use, except as an aid to, and under the
supervision of, a registered pharmacist. Any per:;on violating the
provisions of this section shall be deemed guilty of a misdemeanor,
and, on conviction thereof, shall be liable to a fine of not less than
twenty-five dollars, nor more than one hundred dollars, for each and
every such offense.
SEc. 3. The governor, with the advice of the executive council,
Appointment of
commissioners shall appoint three persons from among the most competent pharma~~a~::a~f·or- cists of the state, all of whom shall have been residents of the state
fice.
for five years, and of at least five years' practical experience in their
profession, who shall be known and styled as commissioners of pharmacy for the state of Iowa; one of whom shall hold his office for one
year, one for two years, and the other for three years, and each until
his successor shall be appointed and qualified; and each year thereafter another commissioner shall be so appointed for three years, and
until a successor be appointed and qualified. If a vacancy occur in
Vacancy, how
said commission, another shall be appointed, as aforesaid, to fill the
Jilled.
unexpired term thereof. Said commissioners shall have power to
make by-laws and all necessary regulations for th8 proper fulfillment
of their duties under this act, 'vithout expense to the state.
Unlawfnl for
olber than registered pharmacist to sell.
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SEc. 4. The commissioners of pharmacy shall register in a suitable
book, a duplicate of which is to be kept in the secretary of state's
office, the names and places of residence of all persons to whom they
issue certificates, and dates thereof. It shall be the duty of said commissioners of pharmacy to register, without examination as registered
pharmacists, all pharmacists and druggists who are engaged in business
m the state of Iowa, at the passage of this act, as owners or principals
of stores or pharmncics for selling at retail, compounding or dispensing drugs. medicines or chemicals for medicinal use or for compounding and dispensing physicians' prescriptions; and all assistant pharmacists, eighteen years of age, engaged in said stores or pharmacies in
the state of Iowa at. the passage of this act, and who have been
engaged as such in some store or pharmacy where physicians' prescriptions were compounded and dispensed, for not less than three
years prior to the passage of .this act: Provided, however, that in case
of failure or neglect on the part of any such person or persons to
apply for registration within sixty days after they shall have been
notified, they shall undergo an examination such as is provided for in
section five of this act.
SEc. 5. That the said commissioners of pharmacy shall, upon
application, and at such time and place, and in such manner as they
may determine, examine, either by a schedule of questions, to be
answererl and subRcribed to under oath, or orally, each and every person who shall desire to conduct the business of selling at retail, compounding or dispensing drugs, medicines or chemicals for medicinal
use, or compounding or dispensing physicians' prescriptions as pharmacists, and if a majority of said commissioners shall be satisfied that
said person is competent and fully qualified to conduct said business
of compounding or dispensing drugs, medicines or chemicals for
medicinal use, or to compound and dispense physicians' prescriptions,
they shall enter the name of such person as a registered pharmacist
in the book provided for in section 4 of this act; and that all graduates in pharmacy, having a diploma from an incorporated college or
school of pharmacy that requires a practical experience in pharmacy
of not less than four years before granting a diploma, shall be entitled
to have their names registered as pharmacists by said commissioners
of pharmacy without examination.
SEc. 6. That the commissioners of pharmacy shall be entitled to
demand and receive from each person whom they register and furnish
a certificate as a registered pharmacist, without examination, the sum
of two dollars; and from each and every person whom they examine
orally, or whose answers to a schedule of questions are returned subscribed to under oath, the sum of five dollars, which shall be in full
for all services. And in case the examination of said person shall
prove defective and unsatisfactory, and his name not be registered, he
shall be permitted to present himself for re-examination within any
period not exceeding twelve months next thereafter, and no charge
shall be made for such re-examination.
SEc. 7. Every registered pharmacist shall be held responsible for
the quality of all drugs, chemicals and medicines he may sell or dispense, with the exception of those sold in the original packa&:es of
the manufacturer, and also those known as "patent medJCines;' and
~:~hould he knowingly, intentionally and fraudulently adulterate, or
cause to be adulterated, such drugs, chemicals or medical preparations,
he shall be deemed guilty of a misdemeanor, and, upon conviction
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thereof, be liable to a penalty not exceeding one hundred dollars, and
in addition thereto, his name be stricken from the register.
SEc. 8. Apothecaries registered as herein provided shall have the
right to keep and sell, under such restrictions as herein provided, all
medicines and poisons authorized by the National, American or United
States dispensatory and pharroacopcea as of recognized medicinal
utility: Provided, that nothing herein contained shall be construed so
as to shield an apothecary or pharmacist who violates or in anywise
abuses this trust for the legitimate and actual necessities of medicine,
from the utmost rigor of the law relating to the sale of intoxicating
liquors, and in addition thereto his name shall be stricken from the
register.
SEc. 9. It shall be unlawful for any person, from and after the
passage of this act, to retail any poisons enumerated in schedules "A"
and "B," except as follows:
SCHEDULE A.

Arsenic, and its preparations, corrosive sublimate, white precipitate,
red precipitate, biniodide of mercury, cyanide of potassium, hydrocyanic acid, strychnia and all other poisonous vegetables alkaloids,
and their salts, essential oil of bitter almonds, opium and its preparations, except paregoric and other preparations of opium containing
less than two grains to the ounce.
SCHEDULE B.

Does not apply
to prescriptions.

Sh•ll not retail
liquor ao a bev·
erage.

Aconite, belladonna, colchicum, conium, nux vomica, henbane,
savin, ergot, cotton root, cantharides, creosote, digitalis, and their
pharmaceutical preparations, croton oil, chloroform, chloral hydrate,
sulphate of zinc, mineral acids, carbolic acid and oxalic acid, without
distinctly labeling the box, vessel or paper in which the said poison is
contained, and also the outside wrapper or cover, with the name of
the article, the word" poison," and the name and place of business of
the seller. Nor shall it be lawful for any person to sell or deliver any
poison enumerated in schedules "A" and "B" unless, upon due
inquiry, it be found that the purchaser is aware of its poisonous character, and represents that it is to be used for a legitimate purpose.
Nor shall it be lawful for any registered pharmacist to sell any poisons
included in schedule "A" without, before delivering the same to the
purchaser, causing an entry to be made, in a book kept for that purpose, stating the date of sale, the name and address of the purchaser,
the name of the poison sold, the purpose for which it is represented
by the purchaser to be required, and the name of the dispenser; such
book to be always open for inspection by the proper authorities, and
to be preserved for at least five years. The provisions of this section
shall not apply to the dispensing of poisons, in not unusual quantities or doses, upon the prescriptions of practitioners of medicine. Nor
shall it be lawful for any licensed or registered druggist or pharmacist
to retail, or sell, or give away, any alcoholic liquors or compounds as
a beverage, and any violations of the provisions of this section shall
make the owner or principal of said store or pharmacy liable to a fine
of not less than twenty-five dollars, and not more than one hundred
dollars, to be collected in the usual manner; and, in addition thereto,
for repeated violations of this section, his name shall be stricken from
the register.
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SEc. 10. Any itinerant vender of any drug, nostrum, ointment or
appliance o£ any kind, intended £or the treatment o£ diseases or injury, who shall, by writing or printing, or any other method, publicly.
profess to cure or treat diseases, or injury, or deformity, by any drug,
nostrum, or manipulation; or other expedient, shall pay a license o£
one hundred dollars per annum, to be paid in the manner £or obtaining peddlers' license.
·
SEC. 11. That any person who shall procure, or attempt to procure
registration £or himself or £or another under this act, by making, or
'l
causin~ to be made, any Talse representations, shall be deemed gm ty
o£ a misdemeanor, and shall, upon conviction thereof, be liable to a
penalty o£ not less than twenty-five nor more than one hundred dollars, and the name o£ the person so fraudulently registered shall be
stricken £rom the register. Any person not a registered pharmacist,
as provided £or in this act, who shall conduct a store, pharmacy, or
place £or retailing, compounding or dispensing drugs, medicines or
chemicals, £or medicinal use, or £or compounding or dispensing physicians' prescriptions, or who shall take, use or exhibit the title o£ registered pharmacist, shall be deemed guilty o£ a misdemeanor, and,
upon conviction thereof, shall be liable to a penalty o£ not less than
fifty dollars.
SEC. 12. This act shall not apply to physicians putting up their
own prescriptions, nor to the sale o£ proprietary medicines.
SEC. 13. This act being deemed o£ immediate importance, shall
take effect £rom and after its publication in the Iowa State Register
and Iowa State Leader, newspapers published at Des Moines, Iowa.
SEC. 14. All acts and parts o£ acts in conflict with this act, are
hereby repealed.
Approved, March 22, 1880.
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CHAPTER 11.
OFFENSES AGAINST PUBLIC POLICY.
SECTION 4043. I£ any person make, or aid in makin~ or establishing any lottery in this state; or advertise or make public any scheme
for a~y sue~ lottery; or advertise or offer. for s~le any ticket or part
o£ a ticket m any lottery; or sell, negotiate, dispose o£, purchase or
recei.ve the same; or have in his possession any ticket or paper purportmg to be the number o£ any ticket o£ any lottery, with intent to
sell or dispose o£ the same on his own account or as the agent o£
another, he shall be punished by imprisonment in the county jail not
more than thirty days, or by fine not exceeding one hundred dollars
or by both fine and imprisonment at the discretion o£ the court.
'
SEc. 4044. I£ any person give, sell, or dispose o£, any spirituous or
intox_ic~ting .drinks to any Indian w~thin this state, or to any person
who JS mtoxiCated, he shall be pumshed by fine not exceeding two
hundred dollars, or by imprisonment in the county jail not exceeding
one year, or by both fine and imprisonment at the discretion o£ the
court.
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SEc. 404:5. If any person knowingly bring within this state any
pauper or poor person, with the intent of making him a charge on
any of the towm;hips or counties therein, he shall be punished by fine
not exceeding five hundred dollars and stand charged with his support.
·
SEc. 4046. If any person carry on or transact any business or occupation without license therefor when such license is required by
any law of this state, he shall be fined in a sum not exceeding one
hundred dollars, or imprisoned in the county jail not exceeding thirty
days.
SEc. 4047. If any person pay out, or offer to pay, or in any manner
put in circulation, or offer to put in circulation, any bank note, bill,
or other instrument intended to circulate as money issued or purporting to be issued by any bank, individual, or corporation elsewhere
than in this state, excepti~~ treasury notes, notes of any bank organized under the law of the united States, any other description of currency issued by the authorit,y of congress, or notes of the branches of
the state bank of Iowa, he shall be deemed guilty of a misdemeanor,
and shall, upon conviction before any court having jurisdiction, 'be
fined the sum o£ five dollars for each note, bill, or other instrument as
aforesaid so paid out or offered to be paid out, put in circulation or
offered to be put in circulation. In prosecutions under this section it
shall not be necessary to state in the indictment or information the
name of the bank issuing the notes, nor to prove the existence of the
bank or other person purporting to issue the notes; but it shall be
sufficient to allege in general terms the fact of paying out, or attempting to pay out, as the case may be, of bank notes issued out of this
state; and the proof may be made as if the particulars were alleged;
and any number of offenses may be included in the same prosecution,
provided that where the total fines alleged shall not exceed one hundred dollars, the offense shall be cognizable and may be tried before a
justice of the peace and other co-ordinate jurisdictions; and when the
total fines allf'ged exceed one hundred dollars, it shall be within the
jurisdiction of the district court.
(Sections 4048, 404:9, 40!)0, and 4051, were repealed and substituted
by chapter 69, laws of 1874, which was amended by chapter 122, laws
of 1876, and all repealed by chapter 156, laws of 1878.)
(Sections 4052 and 4053, repealed by chapter 50, laws of 1874.)

Trapping fish
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Bringing diseased sheep into the state.
Ch. 35.11 G. A..

SEc. 4054. Any person who shall go upon the premises o£ any
person or corporation, whether enclosed or not, and shall be found seeking to take, by any means whatsoever, except a hook and line, any
fish, shall be deemed guilty of trespass, and may be prosecuted in the
name of the state of Iowa by any person in possession of said premises, before any justice of the peace, or other court of competent jurisdiction, and fined in any sum not less than five nor more than fifty
dollars.
SEc. 4055. If the owner of sheep, or auy person having the same
in charge knowingly import or drive into this state sheep having any
contagious disease; or turn out or suffer any sheep having any contagious disease, knowing the same to be so diseased, to run at large upon
any common highway, or unenclosed lands; or sell or dispose of any
sheep, knowing the same to be so diseased, he shall be deemed guilty

CHAP.

11.]

955

OFFENSES AGAINST PUBLIC POLICY.

of a misdemeanor, and shall be punished by fine in any sum not less
than fifty dollars nor more than one hundred dollars/
SEc. 4056. I£ any person knowingly import or bring within this
state, any horse, mule, or ass, affected by the diseases known as nasal
gleet, glanders, or button-farcey, or suffer the same to run at large
upon any common, highway, or uninclosed land, or use or tie the same
in any public place, or off his own premises, or sell, trade, or offer for
sale or trade any such horse, mule, or ass, knowing the same to be so
diseased, he shall be deemed guilty of a misdemeanor, and shall, on
conviction, be punished by a fine of not less than fifty dollars nor
more than five hundred dollars; and in default of payment shall be
imprisoned for any period not to exceed twelve months, or by both
fine and imprisonment at the discretion of the court.
SEc. 4057. I£ any horse, mule, or ass, reasonably supposed to be
diseased with nasal gleet, glanders, or button-farcey, be found running
at large without any known owner, it shall be lawful for the finder
thereof to take such horse, mule, or ass, so found before some justice
of the peace, who shall forthwith cause the same to be examined by
some veterinary surgeon, or other person skilled in such diseases, and
if, on examination, it is ascertained to be so diseased, it shall be lawful
for such justice of the peace to order such diseased animal to be immediately destroyed and buried; and the necessary expense accruing under
the provisions of this section shall be defrayed out of the count.y
treasury.
SEc. 4058. I£ any person bring into this state any Texas cattle, he
shall be fined not exceeding one thousand dollars or imprisoned in the
county jail not exceeding thirty days, unless they have been wintered
at least one winter north of the southern boundary of the state of
Missouri or Kansas; provided, that nothing herein contained shall be
construed to prevent or make unlawful the transportation of such
cattle through this state on railways, or to prohibit the driving through
any part of this state, or having in possession any Texas cattle between
the first day of November and the first day of April following.
SEc. 4059. I£ any_person now or hereafter has in his possession in
this state any such Texas cattle, he shall be liable for any damages
that may accrue £rom allowing said cattle to run at large, and the!'eby
spreading the disease among other cattle known as the Texas fever,
and Rhall be punished as is prescribed in the preceding section.
SEc. 4060. I£ any person uRe, transplant, or cultivate, or bring into
this state for the purpose of using, planting, cultivating, or selling,
any hop roots, plants, or cuttings, which may be diseased in any manner, or infected with lice or vermin of any kind, or which may be
brought from any state or country in which the cultivation of hops
has been retarded or impaired by the presence of any disease, lice, or
vermin of a contagious character, he shall be fined not less than ten
nor more than one hundred dollars, and imprisoned not less than five
nor more than twenty days.
r Under this section a contract for the sale of
sheep, known b,v the vendor to be affected with
a contagious disease, cannot be enforced even
when the purchaser has knowledge of the diseased condition of the sheep at the time of the
purchase; the object of the statute being to prevent traffic in diseased animals for the protec-
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tion, not only of the purchaser, but of the public. Caldwell v. Bridal, 48 Iowa, 15.
If, however, the vendor is not aware that the
disease with which the sheep are afi"ected is contagious, the statute will not apply, being limited
by its terms to the sale of sheep known to be
affected with a contagious disease. Id.
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SEc. 4061. I£ complaint is made before a justice of the peace hy
one or more responsible persons, that they have good reason to believe
that hop roots have been introduced into, or are being cultivated in
the city or township where they reside in violation of this act, the
justice before whom such complaint is made shall issue a warrant
authorizing any peace officer to seize such roots, and they shall be held
in charge by such officer until suit has been brought against the pers::m
or persons so offending, and the cause determined; and in case it is
found that the said plants, roots, or cuttings are diseased, or are
infected by lice or vermin of a contagious character, the officer before
whom suit is brought will order the said roots, plants, or cuttings to
be burned, charging the expense of doing the same as costs upon the
party owning or cultivating the roots, plants, or cuttings; and in no
case will he allow them to be planted or delivered to a third party,
until the fact is established that they are not infected with any vermin
or disease of a contagious character.
SEc. 4062. I£ any person or corporation, after having been notified
in writing of the presence of Canada thistles on any lands owned or
occupied by such person or corporation; or if any highway supervisor,
after having been notified in writing of the presence of Canada thistles on the highway under his jurisdiction, shall permit such thistles
or any part thereof to blossom or mature, such person, corporation or
highway supervisor, shall be deemed guilty of a misdemeanor and be
punished accordingly.
SEc. 4063. I£ any person kill, trap, ensnare, or in any manner destroy any of the birds of this state, excepting birds of prey, the migratory aquatic birds, and those which ·are useful for food, and the
killing of which at certain seasons of the year is now permitted by
law, or in any manner destroy the eggs of such birds as are hereby intended to be protected from destruction, he shall be deemed guilty of
a misdemeanor, and, on conviction thereof, shall be fined not less than
five nor more than twenty-five dollars. But persons killin~ birds for
scientific purposes, or for preservation in museums and cabmets, shall
be exempt from the penalties of this section, upon making satisfactory
proof of the purpose for which they have killed any such bird or birds.
SEc. 4064. I£ any person run any threshing machine in this state,
without having the two lenghts of tumbling rods next the machine,
together with the knuckles or joints and jacks of the tumbling rods safely boxed and secured while the machine is running, he shall be deemed
guilty of a misdemeanor and be punished by fine of not less than ten
nor more than fifty dollars for every day or part of a day he shall violate this section; [and any person who shall, knowingly, permit either
his own grain, or any that may be in his possession or under his control, to be threshed by a machine the rods, knuckles, or joints of which
are not boxed in accordance with the requirements of this section,
shall be liable to a like fine as that prescribed for the person running
such machine, both of which fines may be recovered in an action
brought before any court of competent jurisdiction.•]

• Thi8 provision was not intended to change
the general rule applicable to such cases, that a
plaintiff cannot recover for injuries resulting
from the negligence of another person, if his own
negligence in any degree contributed directly to
the injury. The statute merely provides that a
failure to box the tumbling rods as required is,

per se, negligence on the part of the owner or
person running the machme, leaving the rule
respecting contributory negligence on part of the
person injured to apply the same as in other
cases. Reynolds v. Hindman, 32 Iowa, 146.
In an action to recover for servic.es rendered
by the plaintiff in threshing the grain of the de-
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(CHAPTER 156, LAWS OF 1878.)
· PROTECTION OF GAME.
AN AcT to repeal sections 4048, 4049, 4050 and 4051, chapter 11,
title XXIV, of the code, chapter 69 of the public laws of the fifteenth general assembly, and chapter 122 of the laws of the sixteenth general assembly, in relation to the protection of game,
and to enact a substitute in lieu thereof.
SECTION 1. Be it enacted by the General Assembly of the State qf
Iowa, That sections 4048, 4049, 4050 and 4051 of the code, chapter 69,
of the public laws of the fifteenth general assembly, and chapter 122,
of the laws of the sixteenth general assembly be repealed and the following enacted in lieu thereof:
SEc. 2. It shall be unlawful for any person within this state to
shoot or kill any pinnated grouse or prairie chicken between the first
day of December, and the fifteenth day of August next following;
any woodcock between the first day of January, and the tenth day of
July; any ruffed grouse or pheasant, wild turkey or quail, between the
fir.;;t of January, and the first day of October; any wild duck, goose
or brant, between the first day of May, and the fifteenth day of August; or any wild deer, elk or fawn, between the first day of January,
,
and the first day of September.
SEc. 3. It shall be unlawful for any person, at any time, or at any
place within this state to shoot or kill for traffic any pinnated grouf:'e
or prairie chicken, woodcock, quail, ruffed grouse or pheasant; or for
any one person to shoot or kill during any one day, more than twentyfive of either kind of said named birds; or for any one person, firm or
corporation, to have more than twenty-five of either kind of said
named birds in his or their posf:.·~ssion at any one time, unless lawfully
received for transportation; or to catch or take, or attempt to catch or
take, with any trap, snare or net, any of the birds or animals named
in section two (2) of this act, or in any manner willfully to destroy the
eggs or nests of any of the birdR hereby intended to be protected from
deRtruction.
SEc. 4. It shall be unlawful for any person to kill, trap or ensnare,
any beaver, mink, otter, or muRkrat, between the first day of April
and the first day of November, except where such killing, trapping, or
snaring may be for the protection of private property.
SEc. 5. It shall be unlawful for any person, company or corporation, to buy or sell, or have in possession any of the birds or animals
named in section two (2) of this act during the period when the killing of such bird or animal is prohibited by said section two (2) except
fendant, the defendant pleaded as a defense
"that it was agreed by and between the plaintift' and defend;mt that the threshing, for which
the plaintiff seeks to recover in this action, wa&
to be done with a m<Lehine, all the rods, knuckles, or joints of which were unboxed, and that
saia threshmg was in fact done with a machine
the rods and knuckles of which were wholly unboxed," it was held, that this was a good defense, and that no recovery could be had for
threshing done on such a contract. Dillon et al.
v. Allen, 46 Id., 299.
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'Vhere a person is employed about a threshmachine, the rods and boxes of which are not
boxed as required by the statute, he may recover
for injuries caused thereby to which his own
negligence does not contribute. Me8.•en.qer v.
Pate et al., 42 ld., 44::!; Reynolds v. Windham,
32 Id., 146.
Where an act is prohibited by statute. one who
is injured by the violation of the statute may
m.tintain an action therefor, and 'nch violation,
if established by proof, constitutes negligence.
/d.
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during the first five days of such prohibited period; and the having
in possession by any person, company, or corporation of any such birds
or animals during such prohibited period except during the first five
days thereof, shall be deemed prima facie evidence of a violation of
this act.
SEc. 6. It shall be unlawful for any person, company or corporation at any time to ship, take, or carry out of this state any of the
birds or animals named in section two (2) o£ this art; but it shall be
lawful for any person to ship to any person within this state, any
game birds, named in said section two (2) not to exceed one dozen in
number in any one day, during the period, when by this act the killing
of such birds is not prohibited: Provided, he shall first make an affidavit before some person authorized to administer oaths, that said
birds have not been unlawfully killed, bought, sold or had in possession, are not being shipped for sale or profit. giving the name and postoffice address of the person to whom shipped and the number o£ birds
to be so shipped. A copy o£ such affidavit, indorsed, "A true copy o£
the original," by the person administering the oath, shall be furnished
by him to the affiant, who shall deliver the same to the railroad agent
or common carrier receiving such birds for transportation, and the same
shall operate as a rele,tse to such carrier or agent from any liability in
the shipment or carrying o£ such birds.
The original affidavit shall be retained by the officer taking the
same, and may be used as evidence in any prosecution for violation of
this act. Any person swearing falsely to any material £acto£ said affidavit, shall be guilty o£ perjury, and punished accordingly.
SEc. 7. I£ any person shall kill, trap, ensnare, buy, sell, ship, or
have in possession, or ship, take, or carry out o£ the state, contrary to
the provisions of this act, any o£ the birds or animals named in this
act, or shall "''ill£ully destroy any eggs or nests of birds na~ed in this
act, shall be punished by a fine o£ ten dollars for each brrd, beaver,
mink, otter or muskrat; twenty five dollars for each wild deer, elk or
£awn, and ten dollars for each nest or the eggs therein, so killed,
trapped, ensnared, bought, sold, shipped, had in possession, destroyed
or shipped, taken or carried out of the state, and shall stand committed to the county jail for thirty days unless such fine and costs of
prosecution are sooner paid.
SEc. 8. I£ any railway, express company, or other common carrier,
or any of their agents or servants, knowingly receive any of the above
mentioned birds or animals for transportation or other purpose, during
the periods hereinbefore limited and prohibited, or at any other time
except in the manner provided in section six (6) o£ this act, they shall
be punished by a fine o£ not less than one hundred nor more than
three hundred dollars, or by impriRonment in the county jail for thirty
days, or by both such fine and impnsonment.
SEc 9. If any person shall shoot or kill any wild duck, goose, or
brant, .with any swivel gun, or any kind of gun except such as is commonly shot. from the shoulder; or shall use medicated or poisoned
food to capture or kill any of the birds named in this act, he shall be
deemed guilty o£ a misdemeanor, and upon conviction shall be fined
twenty-five dollars for each offense, and shall stand committed to the
county jail for thirty days, unless such fine and the costs of prosecution are sooner paid.
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SEc. 10. Prosecutions for violations of this act may be brought
either in the county in which the offense was committed or in any
other county where the person, company or corporation complained
of has had or has in his or their possession any birds or animals herein
named, bought, sold, killed, trapped or ensnared, in violation of any
of the provisions of this act.
SEc. 11. In all prosecutions under this act the court before whom
the same is brought shall appoint some attorney-at-law for the purpose of managing the prosecution of the cause, and such attorney
shall be entitled to a fee of ten dollars in each and every case in which
he is so appointed, and the person filing an information under this act
shall, in case of conviction, be entitled to a fee equal to one-half of
the amount of the fine imposed on each conviction, and both the fee
of such attorney and the informant shall be taxed as costs in the case
against the person convicted.
Provided, That the county shall in no case be held liable for said
attorney's fee or penalty.
SEc. 12. All acts and parts of acts inconsistent with this act are
hereby repealed.
(Took effect by publication in newspapers, March 29, 1878.)
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(CHAPTER 50, LAWS OF 1874.)
CARE AND PROPAGATION OF FISH.
AN AcT to provide for the appointment of a board of fish commis- Title.
sioners for the construction of fish-ways, for the protection and
propagation of fish, and to repeal sections 4052 and 4053, and to
amend section 4054 [Code, _title XXIV, chapter 2, relating to.
offenses against public policy].
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That the governor of the state is hereby authorized and required
to appoint [one competent person who shall be known as fish commissioner], who shall hold his position for the period of two years,
and any vacancies occurring in "Said commission by death, resignation,
or otherwise, shall, for the unexpired term be filled by the appointment and commission of the governor. The general duties of the said
commissioner, in addition to other duties prescribed by this act, shall
be to forward the restoration of fish to the rivers and waters of this
state, and to stock the same with fish as he may be supplied with
means for that purpose by the United States fish commissioners and
by societies and individuals interested in the propagation of fish in
the waters of the state.
SEc. 2. It shall also be the duty of the fish commissioner to make
an examination of the various improved fish-ladders, fish-ways, and of
the methods necessary to be used to secure the passage of migratory
fish up through or over the dams now constructed in the state, and to
· report to the next general assembly, through the governor, the cost of
construction of the various improved methods with the applicability
thereof to the streams of the state, with such other information as in
his jud~ment may be proper, with the cause or causes of the decrease
of fish m the streams of the state, and the means that must be used
to secure fish in abundance therein; and to report also what arrangements it will be necessary to make with the owners of mill-dams now
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constructed to secure the construction of fish-ways in such dams without doing injustice to the owners of such dams and to report generally
such facts in connection with the construction of fish-ways and the
stocking of the streams of the state with fish as in their opinion may
be needed for the information of the general assembly.
SEc. 3. [The fish commissioner shall receive in full compensation
for his services, twelve hundred dollars per year, to be paid out of the
appropriation as herein made, and he shall, by virtue of his office act
as superintendent and secretary.]
SEc. 4. It shall also be the duty o£ said fish commissioner to see
that the provisions of this act are enforced, and for that purpose he
shall have the right to call to his assistance any prosecuting attorney, to prosecute all violations of this act in the judicial district, where
such violation occurs.
SEc. 5. It shall be the duty of any person or persons, or corporations, hereafter erecting or constructing any dam in any of the rivers
within the state, or their tributaries accessible to migratory fishes, to
put in or upon the same, fish-ways, under the direction and approval
of said fish commissioner, without which every such dam shall be
deemed a public nuisance, and liable to be abated upon the information
of any one complaining; and the person or persons constructing a
dam, in violation of this section, shall be liable to a fine of ten dollars
for each day such dam shall be continued without a fish-way, such as
shall be required by the commissioners under this act.
SEc. 6. No person shall place, ereet, or cause to be placed or
erected across any of the rivers, cre€ks, ponds, or lakes, [of] the state,
any dam, seine, weir, fish-dam, or other obstruction in sucli manner as
lto prevent] the free passage of fish up or down through such watercourse [unless otherwise ordered by the commissioner]; and from and
after the passage of this act it shall be unlawful for any person to use
any seine or net for the purpose of catching fish, except minnows
[that are natives] of the waters of the state, [provided always, that it
shall be lawful for the fish commissioner to take fish in any of the
public waters at any time, and by any method, for the purpose of propagation, or for the purpose of exchanging with fish commissioners of
other states or of the United States. Nothing in this section shall be
so construed as to prohibit the erection of dams for manufacturing
purposes as now provided by law.]
SEc. 7. Any person found guilty of a violation of the provisions
of section six of this act shall upon conviction before a justice of the
peace be fined not less than five nor more than fifty dollars for the
first offense, and for the second or any subsequent offense not less
than twenty dollars, and shall stand committed until such fine be paid.
SEc. 8. No person shall place in any of the waters of the state
any lime, ashes, drug, or medicated bait, with intent thereby to injure,
poison, or catch fish. Any person violating the provisions of this
section shall be punished as provided in section seven of this act.
SEc. 9. It shall not be lawful to fish with nets or any other
method of entrapping fish, except with hook and line, or spear, in the ·
ordinary manner of fishing, within hal£ a mile of any dam in which
there is or may be constructed a fish-way, for the purpose of the
passage of :fish up and down any stream in the state. Any person
found guilty of the violation of the provisions of this section shall,
on ·conviction, be fined as provided in section seven of this act.
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SEc. 10. Sections 4052, 4053, and all after the word "dollars" in Code: § § 4052,
the eighth line of section 4054, are hereby repealed.
!~5!0~nr~/0:1~.
(Took effect by publication in newspapers, March 31, 1874.)
(CHAPTER

156,

LAWS OF

1880.)

ASSISTANT FISH COMMISSIONER.

AN AcT to provide for an assistant fish commissioner.
SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, That the governor of the state is hereby authorized and required
to appoint an assistant fish commissioner, who shall act under the
direction and supervision of the present fish commission[er], who
during his term of office shall make his residence in Dickinson county.
The duties of said [assistant] fish commissioner shall be to establish
and maintain an establishment for hatching fish at some suitable
place in said Dickinson county, and to distribute the various products of
said establishment in the waters of Iowa ~tenerally; and, under the
direction of the present fish commission[erj, it shall be his duty to
attend to the enforcement of the protective fish laws, and supervise the
fish interests of that section of the state. Said assistant fish commissioner shall hold his office for the term of two years and until his
successor is elected and qualified, and shall receive, as full compensation for his services, the sum of six hundred dollars per year, which
salary shall be paid out of the state treasury out of any moneys not
otherwise appropriated; and said . salary shall be paid only upon the
order of the executive council, after it is made to appear to said
council that the work of hatching and rearing fish is being successfully carried on at said establishment; and the work of hatching and
rearing fish at said establishment shall be without further expense to
the state other than the salary of said assistant fish commissioner.
Approved, March 26, 1880.
(CHAPTER

100,

LAWS OF

Title.
Governor to appoint.
Duties of and
residonce.

Distribution of
llsh.

Term of office.

Compensation.

Paid on order
of executive

connell.

1880.)

STATE FISH HATCHERY.

AN AcT providing foran appropriation for the state fish hatchery, at
Anamosa.
SECTION 1. Be it enacted by the General Assembly of the State qf
Iowa, That for the purpose of continuing the work of the state fish
COI1lmission, ag provided for by the laws of the sixteenth and seventeenth general assemblies, and especially to provide for the distribution of the salmon trout, brook trout, land-locked salmon, and other
fish now on hand and being propagated at the state hatching house;
to continue the distribution of native fish as heretofore by said fish
commission; also, to provide for the care, propagation, and distribution of German carp, proposed to be donated for that purpose by the
United States fish commission, to the state of Iowa, and such other
work as may be deemed by the governor and state fish commissioner
of importance in introducing varieties of valuable fish into the waters
of the state, there is hereby appropriated out of any money belonging
to the state, five thousand dollars ($5,000) or so much thereof as may
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be necessary for the purposes named in this bill; provided, that the
said amount be under the control o£, and audited by the executive
council.
(Took effect by publication in newspapers, :March 27, 1880.)
(CHAPTER

70,

LAWS OF

1876.)

RELATING TO THE PROPAGATION OF FISH.
Title.

Duty of commissioner.

5000,000 eels to
be distrlbited at
discretion of
commissioner.

Distribution of
fish.

May expend for
increase of native fish.

§ 6 and 7, chapter 50, 15th G.
A., amended.

Obstrnctions to
frf"e passage of
fish prohibited.

1

SeinA or net
prohibited.

Proviso.

AN AcT to promote fish culture in the state of Iowa, and amend
chapter fifty, of the laws of the filteenth general assembly,
enlarge and define the duties of fish commissioner, and appropriate money to carry out the provisions of this act.
SEcTION 1. Be it enacted by the General Assembly of the State of
Iowa, that it is hereby made the duty of the fish commissioner to
proceed without unnecessary delay to distribute among the several
counties in the state, fairly and as equally as in the judgment of the
commissioner may be to the best interest of the state, all the fish now
on hand at the state hatching house at Anamosa, that are now ready
and fit for distribution; provided, always, that counties that have
heretofore been partially supplied shall receive less, in proportion to
the numbers they have heretofore received.
SEo. 2. That said commissioner is hereby further authorized. and
empowered to procure and distribute among the several counties of
the state during the year 1876, 500,000 live eel10, in such lakes, ponds
or water courses, throughout said counties, as in the judgment of the
fish commissioner are best adapted to the increase and support of the
same; said eels to be procured of the United States fish commission,
or from such other source or sources as are most expedient and of the
least expense to the state; and that all fish that may be hereafter
bred or hatched at the state hatching house at Anamosa, shall, as soon
as the same are ready and fit for distribution, be distributed among
the several counties, and at such seasons as the fish commissioner
shall deem best adapted to the preservation and increase of the same;
provided, that not more than one thousand dollars shall be used for
this purpose.
SEO. 3. That during the years 1876 and 1877, the fish commissioner shall have the power to expend one thousand dollars of the
money hereinafter appropriated, in facilitating the increase of the
number of fish that are natives of the waters of this state, and in
such ways and manner as in the judgment of said commissioner shall
be most conducive to that end.
And be it further enacted, That sections 6 and 7, of chapter 50 of
the laws of· the fifteenth general assembly be amended to read as
follows:
SEc. 6. No person shall place, erect, or cause to be placed or
erected, across any of the rivers, creeks, ponds or lakes of this state,
any dam, seine, weir, fish-dam or other obstruction, in such manner as
to prevent the free passage of fish up or down through such water
courses, unless otherwise ordered by the commissioner; and from and
after the passage of this act, it shall be unlawful for any person to
use any seine or net for the purpose of catching fish, except minnows
that are natives of the waters of the state; p1·ovided, always, that it
shall be lawful for the fish commissioner to take fish in a:ay of the

CIIA.P. 11.]

OFFENSES AGAINST PUBLIC POLICY.

public waters at any time, and by any method, £or the purpose o£
propagation, or £or the purpose o£ exchanging with fish commissioners
o£ other states oro£ the United States. Nothing in this section shall
be so construed as to prohibit the erection o£ dams £or manufacturing
purposes, as now provided by law.
SEc. 7. Any person found guilty of a violation o£ the provisions Flue for viol&·
o£ section six o£ this act, shall upon conviction before a justice o£ the 6.tlon of section
peace, be fined not less than five nor more than fifty dollars for the
first offense, and £or the second, or any subsequent offense, not less
than twenty dollars, and shall stand committed until such fine be paid.
Fish In waters
SEc. 4. Persons raising or propagating fish on their own premises, on
properry beor owning premises on which there are waters having no natural longing to prioutlet, supplied with fish, shall absolutely own said fish, and any vate parties.
person taking fish therefrom, or attempting to take fish therefrom,
without the consent of the owner; or his agent, shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be fined not more
than twenty-five dollars; nor lesa than five dollars, or imprisoned in
the county jail not more than thirty days, and shall be liable to the
owners of the fish in damages in double the amount of damages sustained, the same to be ·recovered in a civil action before any court
having jurisdiction over the same.
SEc. 5. That £or the purpose of carrying out the provisions o£ $8,750 approprito carry out
this act, there is hereby appropriated out o£ any money belonging to ated
provisions of
the state, and not otherwise appropriated, the sum o£ eight thousand tWs act.
seven hundred and fifty dollars {$8,750) or so much thereof as may be
necessary to carry out the provisions of this act, and chapter fifty of
the laws of the fifteenth general assembly on the same subject; provided, that the said eight thousand seven hundred and fifty dollars To be nuder
($8,750) shall be under the control of the executive council, as pro- control
of exevided in section one, of chapter seventy-four, of the private, local and cutive council.
temporary laws of the fifteenth general assembly.
And !rovided further, that the fish commissioner make a detailed, To whom the
itemize and sworn statement to said executive council on or before commisFiioner
shall make
the 15th day of November, 1876, and annually thereafter, showing sworn
state
the amount of money expended, for what purpose or purposes ment.
expended; the number and kind of fish distributed, and when and
where distributed, together with such general information on the
subject of fish culture as said commissioner may think proper; and
upon the submission of such report, and each subsequent report, the
executive council shall cause to be printed 2,000 copies thereof; and 2000 copies of
are to be
when so printed shall transmit by mail not less than fifteen of said which
printed.
reports to the auditor of each county in this state for general distribu·
tion.
SEc. 6. It shall be unlawful to catch and kill any bass or wall- When It shall be
•
unlawful to kill
eyed pike between the first day of April and the first day of June, or cert&ln
fish.
any salmon or trout between the first day of November and the first
day of February, of any year, in any manner whatever.
SEc. 7. Any person found guilty of a violation of section six of Flue for viola·
this act, shall, on conviction before a justice of the peace, be fined not tlon of section 6.
less than five dollars nor more than twenty-five dollars £or each offense,
and sliall stand committed until such fine be paid.
SEc. 8. The commissioner is further authorized to purchase on <Jommissloner
purchase cerbehalf o£ the state a certain piece of land situated in Jones county, to
tain land.
said to contain twenty acres, upon which the state fish hatching house
is located, and pay therefor the sum of three hundred and sixty dollars,
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and take a deed of said land in the name of the state of Iowa, and
have the same recorded in the proper office for the record of such deed.
SEc. 9. The commissioner may, with the consent of the executive
council employ a person as superintendent and secretary who may be
one of the said commissioner[s], whose duties shall be to attend to
the correspondence and accounts of the commission, supervise the
obtaining of ova, the hatching and distribution of fish, and such other
duties as the commissioner may from time to time prescribe.
SEc. 10. Provided, that nothing herein contained shall be held to
apply to fishing in the Mississippi and Missouri rivers [nor in so much
of the Des Moines river as forms the boundary between the states of
Iowa and Missouri.]
SEc. 11. All acts or parts of acts inconsistent with this act are
hereby repealed.
SEc. 12. That section 1, of chapter 50, of the laws of the fifteenth
general assembly, be amended by striking Ol).t of the second and third
lines thereof, the words "three competent persons who shall be known
as fish commissioners," and inserting in lieu thereof the words "one
competent person who shall be known as fish commissioner," and that
said act be so amended as to read and apply to one commissione-r,
instead of commissionerR.
SEc. 13. That section 3, of chapter 50, of the laws of the fifteenth
general assembly, be, and the same is hereby repealed, and that there
be enacted in lieu thereof the following:
lSEc. ·3.] The fish commissioner shall receive in full compensation
for his services, twelve hundred dollars per year, to be paid out of the
appropriation as herein made, and he shall, by virtue of his office, act
as superintendent and secretary.
(Took effect by publication in newspapers March 18, 1876.)
(CHAPTER

80,

LAWS OF

1878.)

PROPAGATION OF FISH.
Title.

One fish commissioner appointed by governor.

Vacancy.

Dutlrs.

AN AcT entitled "An Act to promote fish culture in the state of
Iowa, and to amend and consolidate the enactments heretofore
passed for that purpose, amending chapter 70, acts of the sixteenth general assembly.
SECTION 1. Be it enacted by the General Assembly qf the State of
Iowa: That the governor of the state is hereby authorized and required to appoint, after the expiration of the terni of the present incumbent, and biennially thereafter, one competent person, who shall
be known as the state tlsh commissioner, who shall hold his position
for the term of two years; and any vacancy that may occur, for the
unexpired term, or by reason of the expiration of the terni of said office, shall be filled by the appointment and commission of the governor.
The general duties of said commissioner, including the present incumbent, shall be .to have general charge and superintendence of the
state hatching house, now located at Anamosa, to forward the restoration of fish to the rivers and waters of the state, and to stock the
same with fish from said hatchins- house, and elsewhere, to the 'extent
that means therefor may be furmshed by the state, and to the extent
that means for that purpose may be furnished by the United States
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fish commissioner, and by societies and individuals interested m the
propagation of fish in the waters of this state.
SEc. 2. The fish commissioner, including the present incumbent,
shall receive, in full compensation of his services, twelve hundred dollars per year, to be paid out of any money in the state treasury not
otherwise appropriated.
SEc. 3. That for the purpose of carrying out the provisions of
this act, and continuing the work as contemplated in laws of 1876,
chapter 70 thereof, there is hereby appropriated out of any money belonging to the state, not otherwise appropriated, the sum of six thousand dollars, or so much thereof as may be necessary to carry out the
provisions of this act: Providedh that .said amount be under the control of the executive council of t e state.
SEc.' 4. That it shall be the duty of said fish commissioners to
make a detailed, itemized and sworn statement, on or before two years
after the 15th day of November, 1877, and every two years thereafter,
showing the amount of money expended, for what purpose or purposes expended, the number and kinds of fish distributed, together
with such general information on the subject of fish culture as- such
commissioner may think proper; and upon the submission of such
report, and each subsequent, the same shall be caused to be printed and
distributed, to the same extent and in the same manner as now provided by law for the printing and distribution of the reports of public
officers of the state.
SEc. 5. No person shall place, erect, or cause to be placed or
erected, across any of the rivers, creeks, ponds or lakes of this state,
any trot-line, dam, seine, weir, fish-dam, or other obstruction, in such
manner as to prevent the free passage of fish up, down or through
such water courses, unless the same be done by the instruction.or under the direction of the fish commissioner, and that when the same is
so done by or through the instruction, or under the direction of the
fish commissioner, it shall be unlawful for any person or persons to
remove, or in any way interfere with the same. This section shall
not be construed to prohibit the erection of dams for manufacturing
purposes as provided by law.
SEc. 6. Any person found guilty of a violation of the provisions
of section five of this act, shall, upon conviction before a justice of
the peace, be fined not less than twenty-five, nor more than one hundred dollars, or imprisoned in the county jail not less than ten days,
nor more than thirty days, in the discretion of the court.
SEc. 7. All acts or parts of acts in conflict herewith are hereby
repealed.
(Took effect by publication in newspapers, March 31, 1878.)
(CHAPTER

188,

LAws
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oF 1878.)

CONSTRUCTION OF FISR·W.A.YS.

AN AcT to provide for the construction and maintenance of fish-ways
to enable fi sh to pass over dams across the rivers and streams of
the state of Iowa.

SECTION 1. Be it enacted by the General Assembly of the State qf
Iowa, That the owner or owners of any dam or obstruction across any
river or stream, creek, pond, lake, or water course, in this state, shall,
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within a reasonable time, erect, construct and maintain, over or across
said dum or obstruction, a suitable fish-way of suitable capacity and
facility to afford a free passage for fish up and down throucrh such
water course when the water of said stream is running over the said
dam.
SEc. 2. Any dam or obstruction mentioned in section one of this
act, not provided with such fish-way within a reasonable time after
the taking effect of this act, is hereby declared a nuisance, and may be
abated accordingly.
SEc. 3. Any person guilty of the violation of the provisiOns of
this act, shall, upon conviction before a justice of the peace, be finecl
not less than five nor more than fifty dollars for the first offense, and
not less than twenty dollars for each subsequent offense, and shall
stand committed until such fine is paid.
·
(Took effect by publication in newspapers, April 7, 1878.)
(CHAPTER

123,

LAWS OF

1880.)

FISH-WAYS.
Title.

f)l•rk of board
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Clerk shall
serve notice on
party In charge
of dam.

AN AcT to provide for the further enforcement of chapters 80 and 188,
of the acts of the seventeenth general assembly, in relation to the
construction and attachment of fish-ways to dams.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That within thirty days after the passage and publication
of this act, each clerk of the board of supervisors, in any county in
this state in which there is any dum constructed across any stream
therein,·shall notify the state fish commissioner of the height of each
dam in his county, the width of the stream where the dam is constructed, the character of the foundation upon which each dam rests,
and shall give to him all other information necessary to convey to said
commissioner an intelligent understanding of the situation and location of each dam in said county.
SEC. 2. That within thirty days after the receipt of said notice, the
state commissioner shall acknowledge the same by mail, and within
thirty days from that date, the said commissioner shall send, through
the United States mail, or by express, to the clerk of the said board of
supervisors, plans and specifications, also, one model for each county
to be retained by the auditor for reference, suitable for the construction of a fish-way for each dam reported as aforesaid, and the expenses
connected therewith to be paid by the county receiving the same, and
the said clerk shall, immediately on the receipt of said plans and specifications, cause a notice to be served in the same manner as required
for the service of original notices and returned to the auditor for preservation; which notice shall be directed to the owner, agent or party
in charge of the dam, and which shall inform said owner, agent or
party that model, plans and specifications are in his office, subject to
his inspection, for the construction of a fish-way to said dam, and that,
unless he consult the same and comply therewith within sixty days,
the county will proceed to construct the same, and the costs and penalties therefor will be made a tax lien on the entire premises on which
such dam is situated.
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SEc. 3. I£, within sixty days after the service of said notice, the
owner, agent or party in charge shall fail to construct and attach a
fish-way to such dam, as required by the commissioner, then the
county board of supervisors shall immediately proceed to construct
and attach the same, and when so constructed and attached, the original cost and twenty per cent thereon as a penalty shall be entered
upon the tax books of the county, and shall be a lien on said property,
to be collected in the same manner as provided by law for the collection of other taxes.
SEc. 4. To carry out any of the provisions of this act, the county
board of supervisors may issue county warrants for the payment of
such expenditure and expenses, and when the said taxes are paid the
said warrants and all accrued interest thereon shall be refunded to the
county, and the balance, after paying the clerk and state commissioner
and board of supervisors for their services and £or the service of said
notice, shall be paid over to the county treasurer to become a part o£
the school fund of the county.
SEc. 5. Some one of the county board of supervisors, in the first
week in April and September of each year, shall visit each dam in his
county; to which fish-ways are attached, and require the party in
charge to keep the same in good repair, and if he fails or £or any
reason shall neglect to repair the same within ten days after notice so
to do, the said supervisor shall immediately cause the needed repairs
to be made at the expense of the county, and the costs thereof, with a
penalty of twenty-five per cent added, shall become a lien on the
premises, and shall be collected as other taxes are collected against the
property.
.
SEc. 6. The said clerk and state fish commissioner and board of
supervisors shall keep an accurate and itemized account of their expenditures, and report the same under oath to the county board o£ supervisors at any regular meeting, and the said board shall thereupon
allow such reasonable compensation for their services as they may
consider reasonable and just, to be paid out of any money in the county
trea.<Jury 1;1ot otherwise appropriated.
SEc. 7. Any person who shall kill, trap, ensnare, detain, or in any
manner molest the free and unmolested passage of any fish within one
hundred yards of any dam, or in their transit through any fish-way
attached or belonging thereto, shall be adjudged guilty of a misdemeanor, and upon conviction thereof shall pay a fine for each offense
of not less than five nor more than fifty dollars, and five dollars to the
complaining witness together with costs of prosecution, including an
attorney fee not exceeding ten dollars, and stand committed until the
same are fullv paid; and when said fine shall be collected the same
shall be paid over to the county treasurer, to become part of school fund.
SEc. 8. I£ any member of any board of supervisors shall, by vote
or act, neglect or refuse to enforce the provisions of this act, he shall
be adjudged guilty of a misdemeanor, and upon the complaint of any
person before any justice of the peace having jurisdiction thereof, if
he be convicted he shall pay a fine of not less than twenty nor more
than one hundred dollars and costs for each offense, and when collected
the same shall be paid over to the county treasurer, to become a part
of school fund of the county.
SEc. 9. Nothing in this act shall be construed to repeal any·part
of chapters 80 and 188 of the acts of the seventeenth general assembly
of the state of Iowa.
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(CHAPTER 144, LAWS OF 1878.)
TO PREVENT OFFICERS OF STATE INSTITUTIONS FROM BEING INTERESTED IN CONTRACTS FOR SUPPLIES.
Title.

No officer shall
be interested in
furnishing supplies.

Or any contract

to build, etc.

Penalty.

AN ACT to prevent trustees and other officers of state institutions
£rom furnishing supplies to or being interested in contracts with
such institutions, and to punish the violation of the same.
SECTION 1: Be it enacted by the General Assembly qf the State of
Iowa, That 1t shall be unlawful for any trustee, warden, superintendent, steward, or any other officer of any educational, penal, charitable, or reformatory institution, supported in whole or in part by the
state, to be interested directly or indirectly in any contract to furnish
or in furnishing provisions, material, or supplies of any kind, to or
for the institution of which he is an officer; and it shall be unlawful
for any such trustee, warden, superintendent, steward, or other officer, directly or indirectly, to receive in money or any valuable thing
any commission, percentage, discount, or rebate on any provision,
material, or supplies furnished for or to any institution of which he
is an officer. And it shall be unlawful for any such trustee, warden,
superintendent, steward, or other officer of any state institution to be
directly or indirectly interested in any contract with the state to
build, repair, or furnish any institution of which he may be an officer.
SEc. 2. Any person violating the provisions of section 1 of this
act shall be guilty of a misdemeanor, and on conviction thereof shall
be fined not less than one hundred dollars, nor more than one thousand dollars, in the discretion of the court, or imprisoned in the county
jail not exceeding one year, or both such fine and imprisonment, in
the discretion of the court.
Approved, March 25, 1878.
(CHAPTER 59, LAWS OF 1874.)
MINORS IN BILLIARD SALOONS, ETC.

Title.

Minors not to
be allowed to remain in billiard·

rooms, saloons,
etc.

Penalty for violation.

AN AcT to prohibit the encouragement of minors to remain in certain
buildings. [Additional to code, title XXIV, chapter 12, (11) relating to "Offenses against public policy."]
SECTION 1. Be it enacted by the General Assembly of the State qf
Iowa, It shall be unlawful for any person who keeps a billiard-hall,
beer saloon, or nine or ten pin alley, or the agent, clerk, or servant of
any such person, or any person having charge or control of any such
hall, saloon, or alley, to permit any minor or minors to remain in such
hall, saloon, or alley, or to take part in any of the games known as
billiards, nine or ten pins.
SEc. 2. For a violation of the provisions of the foregoing section
the offender shall, on conviction thereof, be punished by a fine not
less than five dollars nor exceeding one hundred dollars, or imprisonment in the county jail not exceeding thirty days.
Approved, :March 21, 1874.
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(CHAPTER 39, LAWS OF 1880.)
TO PROTECT DAIRY INTERESTS.
AN AcT to protect the dairy interests, and for the punishment of
fraud connected therewith.
SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, That every person who shall manufacture for sale, or who shall
offer or expose for sale, any article or substance in semblance of butter, not the legitimate product of the dairy, and not made exclusively
of milk or cream, but into which the oil or fat of animals enters as
one of the component parts, or into which a portion of melted butter,
or any oil thereof, has been introduced to take the place of cream,
shall distinctly, legibly, and durably brand, stamp, or mark the word
"oleomargarine" upon every tub, firkin, or other package of the said
substance; and that all letters used in stamping, branding or marking
said package to be not less in size than three-fourths(:!) of an inch in
length, and one-hal£(!) inch in width; and in case of retail sale of
such article or substance in parcels the seller shall, in all cases, deliver
therewith to t.he purchaser a written or printed label bearing the
plainly written or printed word "oleomargarine."
SEc. 2. Every person who shall knowingly sell, or offer, or expose
for sale, or who shall cause or procure to be sold, any article or substance required by the first section of this act to be branded, stamped,
or labeled, not so marked, branded, stamped, or labeled, shall be guilty
of a misdemeanor; proof of the sale, or offer, or exposure alleged shall
be presumptive evidence of knowledge of the character of the article
so sold, or offered, and that the same was not marked, branded, stamped,
or labeled, as required by this act.
SEC. 3. Any person violating the provisions of this act shall, for
each and every violation, be fined not less than twenty dollars, nor
more than one hundred dollars, or shall be confined in the county jail
not less than ten days nor more than ninety days, or both, at the discretion of the court.
Approved, March 12, 1880.
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(CHAPTER 137,. LAWS OF 1880.)
TO PREVENT FRAUD IN SALE OF LARD.
AN AcT to prevent fraud in the sale of lard in certain cases.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That all persons or associations who shall en~age in the business of selling lard rendered from swine that have died of hog cholera,
or other diseases, shall, before selling or offering to sell any such lard,
plainly stamp, print, or write upon the cask, barrel, or .other vessel
containin~ such lard, the words: "Lard from hogs which have died
of disease '; or, if sold without such cask, barrel, or other receptacles
the purchaser shall bJJ informed that the lard is from hogs which hav~
died of disease.
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SEc. 2. For a violation of the provisions of the foregoing section
the offender shall, on conviction thereof, be punished by a fine not
less than five dollars, nor exceeding one hundred dollars, or imprisonment in the county jail not exceeding thirty days.
(Took effect by publication in newspapers, April 2, 1880.)
(CHAPTER 76, LAWS OF 1880.)
TO PUNISH FRAUDS ON HOTEL KEEPERS, ETC.

Title.

Ohtainlng food
or lodging with
intent to de·
fraud, a misdemeanor.

Refusal or neglect to pay Is
prima. facie, evf...
dence of fraud.

AN AcT to define and punish frauds upon hotel, inn, boarding and
eating-house keepers.
SECTION 1. Be it enacted by the General Assembly of (he State of
Iowa, That any person who shall obtain food, lodging, or other accommodation at any hotel, inn, boarding, or eating-house, with intent to
defraud the owner or keeper thereof, shall be deemed guilty of a misdemeanor, and upon conviction shall be punished by a fine not exceeding one hundred dollars, or imprisonment not exceeding thirty days.
SEc. 2. Proof that lodging, food, or other accommodation was
obtained by false pretense, or by false or fictitious show or pretense of
baggage, or that the party refused or neglected to pay for such food,
lodging, or other accommodation on demand, or that he absconded or
left the premises without paying or offering to pay for such food,
lodging, or other accommodation, or that he surreptitiously removed,
or attempted to remove his baggage, shall be prima facie proof of the
fraudulent intent mentioned in section one of this act; but this act
shall not apply to regular boarders, nor when there has been an agreement for delay in payment.
Approved, March 22, 1880.
(CHAPTER 14, LAWS OF 1874.)
RELATING TO STEAM-BOILERS.

Title.

Steam boilers,
bow to be
equipped.

Fine for neg·
lect, too to $500.

AN AcT to punish carelessness in the use of steam-boilers. l Aclditional to Code, title XI, "Of the police of the state," and title
XXIV, chapter 11, concerning "Ofl:"enses against public policy."]
SECTION 1. Be it enacted by the General Assembly qf the State of
Iowa, That it shall be the duty of any peroon ow[ nling or operating
steam-boilers in this state to provide such boilers with steam-gauge,
safety-valve, and water-gauge and keep the same in good order.
SEc. 2. That any person neglecting to comply with the provisions
of this act shall be deemed guilty of a misdemeanor and shall be punished by fine not less than fifty nor more than five hundred dollars.
Approved, March 12th, 1874.
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CHAPTER 12.
OFFENSES AGAINST THE PUBLIC PEACE.
SECTION 4065. I£ two or more persons voluntarily or by agreement engage in any fight, or use any blows or violence towards each
other in an angry or quarrelsome manner, in any public place to the
disturbance of others, they are guilty of an affray, and shall be punished by imprisonment in the county jail not excPeding thirty days,
or by fine not exceeding one hundred dollars.
SEc. 4066. When three or more persons in a violent or tumultuous
manner assemble together to do an unlawful act, or, when together,
attempt to do an act, whether lawful or unlawful, in an unlawful,
violent, or tumultuous manner to the disturbance of others, they are
guilty of an unlawful assembly, and every such offender shall be punished by imprisonment in the county jail not more than thirty days,
or by fine not exceeding one hundred dollars.
SEc. 4067. When three or. more persons together and in a violent
or tumultuous manner commit an unlawful act, or together do a lawful act in an unlawful, violent, or tumultuous manner to the disturbance of others, they are guilty of a riot, and every such offender shall
be punished as is provided in the preceding section.
.
SEc. 4068. Any person guilty of unlawfully assembling, or of a
riot, may alone be indicted and convicted thereof, but it must be
alleged in the indictment and proved on the trial that three or more
person!! were engaged therein.
SEc. 4069. I£ any person make or excite any disturbance in any
tavern, store, or grocery, or at any election, or pubhc meeting, or in
any other place where the citizens are peaceably and lawfully assembled, he shall be punished by fine not exceeding-ohe hundred dollars,
or by imprisonment in the county jail not exceeding th.irty days.
SEc. 4070. I£ any person or persons unlawfully or notously assembled, pull down, injure, or destroy, or begin to pull down, injure or
destroy, any dwelling.:.house or other building; or destroy or attempt
to injure or destroy any boat or vessel; or per.eetrate any premeditated
injury on the ;person of another, not being a felony, he shall be punished by impnsonment in the penitentiary not more than five years,
or by fine not exceeding five.hundred dollars and imprisonment in the
county jail not more t,han one year, and shall also be answerable to
any person injured to the full amount of the damages by him sustained in an action at law.
SEc. 4071. Any person who shall be guilty of racing horses, or
driving upon the public highway in a manner likely to endanger the
persons or lives of others, shall be guilty of a misdemeanor, and, on
conviction thereof, shall be fined in a sum not exceeding one hundred
dollars, or by imprisonment in the county jail not exceeding thirty
days.
·SEc. 4072. I£ any person be found on the first day o£ the week,
commonly called Sabbath, engaged in any riot, fighting, or offering to
fight, or hunting, shooting, carrying fire arms, fishing, horse-racing,
dancing, or in any manner "disturbing any worshiping assembly, or
private family; or in buying or selling property of any kind, or in any
labor, the work o£ necessity and charity only excepted, every person

Affray between
two or more
persons.
R. § 4386.

Unlawful assembly o! three
or more.
R. § 4387.

Riot.
R. § 4388.

Who maybe
convicted.
R. § 4389.

Exciting disturbance In certain bont~es.
R. § 4390.
•

Injuring or de•
etroying houses,
boats etc.
R. § 4391.

Racing or fast
driving on high·
ways.

Breach of Sabbath.
R. § {392.
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so offending shall, on conviction, be fined in a sum not more than five
dollars nor less than one dollar, to be recovered before any justice o£
the peace in the county where such offense is committed, and shall be
committed to the jail o£ said county until the said fine, together with
the costs o£ prosecution shall be paid; but nothing herein contained
shall be construed to extend to those who conscientiously observe the
seventh day o£ the week as the Sabbath, or to prevent persons traveling, or families emigrating £rom pursuing their journey, or keepers o£
toll bridges, toll gates, and ferrymen £rom attending the same.t

CHAPTER 13.
CHEATING, BY FALSE PRETENSES, GROSS FRAUDS, AND CONSPIRACY.
False pretenses.
R. §4394.

SEcTION 4073. I£ any person designedly and by false pretense, or
by any privy or false token, and with intent to defraud, obtain £rom
another any money, goods, or other property; or so obtain the signature o£ any person to any written instrument, the false making o£
which would be punished as forgery, he shall be punished by imprisonment in the penitentiary not more than seven years, or by fine not
exceeding five hundred dollars and imprisonment m the county jail
not exceeding one year. u

t The courts of this st.tte will not enforce an
express or implied contract for the sale of property made on the sabbath day, where the parties
thereto do not come within the exceptions expressed in section 4072 of the code. Pilce t•.
King, 16 Iowa, 49; Sayre v. Wheeler, 32 Id.,
559; Sayre v. Wheeler, 31 Id., 112; Clou.gh v.
Goggins, 46 Id., 325. And the same rule applies to a contract made in another state, in the
absence of evidence that the contract was valid
under the laws of the state where made. Sayre
v. Wheeler, 31 Id., 112; Sayt·e v. Wheele1·, 32
ld., 559.
.A. contract made in violation of a statute and
against the policy of the state, malum in se or
malum prohibitum is invalid, and cannot be enforced by action. I d.
.A. contract void because made on Sunday, does
not prevent the parties from making a valid contract with reference to the same subject· matter
on a subsequent week-day; nor it would seem
from otherwise ratifying the original contract.
Harrison v. Colton, :n I d., 16.
Where a promissory note is void because executed on Sunday, the payee is not precluded
from recovering upon the original contract which
was the consideration for the note. Sayre v.
Wheeler, 3lld., 112.
A written contract for the conveyance of land
·made on Sunday, but bearing the date of an·
other day of the week, when transferred, will
be enforced in the hands of the transferee in
good faith and without notice of the infirmity.
•Jones v. Bailey et al., 45 Id., 241.
.A. contract for an exchange of horses was made

on i::laturday which included the discharge of a
debt due from one of the parties to the other, but
the plaintifrtook possession of the horse he traded
for on Sunday: Held, that there was such a consummation of the contract on Saturday as rendered it valid. Peake t•. Conlan, 43 ld., 297.
In an action for damages for injuries sustained
by the plaintiff as the result of the frightening
of his horse on the highway by the defendant's
dogs, it was held, that plaintiff' 's right to recover was not affected by the fact that the accident occurred on Sunday while he was riding on
a business errand. Schmidt v. Humphrey, 48
ld., 652.
n To obtain a credit on a note, held by anothrr person against the defendant, is not obtaining money, goods or property, within the
meaning of this section of the statute. The
State v. Moore, 15 Iowa, 412.
False pretenses cannot be predicated upon
representations which are mere matters of opinion. The State v. Webb, 26 IJ., 262.
An indictment which alleges that the defendant procured the signature of another to a note
by "false pretenses" sufficiently charges the
crime of cheating by false pretenses. The State
v. Joaquin, 43 I d., 131. See, The State v. Dowe,
27 Id., 273, where the facts and circumstances
constituting the alleged offense were set out in
the indictment, and it was held sufficient.
It is not necessary that an indictment for obtaining property by false pretenses should state
in terms that credit was given to the alleged
false representations, when it contained the aile-

CHAP.
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SEc. 4074. Any person who knowingly being a party to any conveyance, or assignment of any estate or interest in lands, goods, or
things in action, or of any rents or profits arising therefrom; or being
a party to any charge on such estate, interest, rents, or profits, made
or created with intent to defraud prior or subsequent purchasers, or
to hinder, delay, or defraud creditors or other persons; and every person who, being privy to, or knowing of such fraudulent conveyance,
assignment, or charge, puts the same in use as having been made in
good faith, shall be fined not exceeding one thousand dollars and
imprisoned in the county jail not exceeding one year.v
SEc. 4075. If any person having in his possession, or under his
control, any last will and testament of any deceased person, willfully
suppress, secrete, deface, or destroy the same, or any codicil thereto
belonging, with intent to injure or defraud any devisee, legatee, or
other person, he shall be punished by imprisonment in the penitentiary not more than,seven years, or by fine not exceeding one thousand dollars and imprisonment in the county jail not more than one
year.
SEc. 4076. If any person with intent to defraud, use a false balance,
weight, or measure, in the weighing or measuring of anything whatever that is purchased, sold, bartered, shipped, or delivered for sale or
barter, or that is pledged or given in payment, he shall be punished
by fine not exceeding five hundred dollars nor less than fifty dollars,
or by imprisonment in the county jail not more than six months, or
by both fine and imprisonment at the discretion of the court.w
SEc. 4077. The magistrate granting the warrant of arrest for this
offense must also direct the seizure of the false weights, balances or
measures; and if the party be convicted, or they are found to be false,
they shall be forfeited to the county, and, after being made of the
standard weight or measure, may be sold and the money arising from
such sale must be paid into the county treasury.
SEc. 4078. If any person falsely alter any stamp, brand, or mark
on any cask, package, box, or bale, containing merchandise or produce,
made by a public officer appointed for that purpose, in order to denote
the quality, weight, or quantity of the contents thereof, with intent
to defraud, he shall be fined not more than five hundred dollars and
imprisoned in the county jail not exceeding one year.
SEc. 4079. If any person counterfeit any mark, stamp, or brand
of another, or falsely mark any cask, package, box, or bale, as to
quality or qnant,ity, with intent to defraud, he shall be punished by
fine not exceeding two hundred dollars, or by imprisonment in the

Fraudulent
convPyances.
R. § 4395.

Suppression of
any last will.
R. § 4396,

False weights
and measures.
R. § 4397,

Same.
R. § 4398,

Altering brands,
stamps, etc.
R. § 4399.

Counterfeiting
mark of anoth...

er.

R. § UOO,

g-ation that by the representations so mrttle the ,gage equally void as to existing creJitors. Davdefendant obtained the property. 'l'he State "· enprn-t "· Cttmminqs, 15 Iowa, 219.
J.frConkey, 49, !d., 499.
Fraud in the execution of a mortgage may be
An indictment will lie for falsi') pretense~ for shown by direct and positive evidenee, or it may
pointing out to a purchaser valuable property as be infelTed from facts and circumstances estabthat sold to him, and in fact conveying other lished by a preponderance of evidence. I d.
property which is worthless, and in such case the
'Ihat a mortgage on its face purports to be
IU(hctment neetl not allege want of ownen~_lip in made for a larger consideration than that which
the seller of U1e property pointed out. Jd.
actually passed between the parties, is a badge
of fraud. Id.
y The intent of the parties to a mortgage, in
executing the same, to hinder ami delay the
w To say of a person "you are a cheat and a
creditors of the mortgagor, in the collection of swindler, and you defrauded me," is not indicttheir claims, is a legal fraud, as much so as the able per se. The words charged do not import an
actual intent to defraud, and rentlers the mort- indictable offense. Lucas v. I~' linn, ~5 Iowa, 9, 11.

9i4:

Usln~box

marked by another with Intent to defraud.
R. § 4401.

Gross fraud or
cheat.
R. § H02,
Fraudulent destruction of
etc.
R. § 4403,

boats~

Fitting out for
that purpose.
R. § 4404,

Making false
bill of lading.
R. § 4405,
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R. § 4406,
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county jail not more than six months, or by both fine and imprisonment.
SEc. 4:080. I£ any person with intent to defraud, use any cask,
package, box, or bale, marked, branded, or stamped by another, £or
the sale of merchandise or produce of an inferior quality, or less in
quantity or weight than is denoted by such mark, stamp, or brand, he
shall be punished by imprisonment in the county jail not more than
one year, or by fine not exceeding two hundred dollars, or by both
fine and imprisonment at the discretion of the court.
SEc. 4081. Every person who is convicted o£ any gross fraud or
cheat at common law, shall be punished as provided in the preceding
section.
SEc. 4082. I£ any person cast away, sink, or otherwise destroy,
any raft, boat, or vessel, within any county of this state with intent
to defraud any owner or insurer thereof; or the owner or insurer o£
any property laden on board the same, or of any part thereof, he shall
be punished by imprisonment in the penitentiary not exceeding five
years, or fined not exceeding two thousand dollars and imprisoned in
the county jail not exceeding one year.
SEc. 4083. I£ any person lade, equip, or fit out, or assist in lading,
equipping, or fit.ting out, any raft, boat, or vessel, with intent that
the same be cast away, burnt, sunk, or otherwise destroyed, to injure
or defraud any owner or insurer thereof, or of any property laden on
board the same, he shall be punished by fine not exceeding one thousand dollars and imprisonment in the county jail not exceeding one
year.
SEc. 4084. I£ any owner of any boat or vessel, or of any property
laden or pretended to be laden on board the same; or i£ any other
person concerned in the lading or fitting out such boat or vessel,
make out and exhibit, or eause to be made out and exhibited, any
false estimate of any goods or property laden, or pretended to be laden,
on board such boat or vessel with intent to injure or defraud any insurer of such boat or vessel or property, or any part thereof, he shall
be fined not exceeding one thousand dollar, or imprisoned in the penitentiary not more than three years.
SEc. 4085. I£ any master or other officer of any boat or vessel,
make, or cause to be made, any false affidavit or protest; or if any
owner or other person concerned ·in such boat or vessel, or in the
goods or property laden on board the same, procure any such false
affidavit or protest to be made, or exhibit the same with intent to injure, deceive, or defraud any insurer of such boat or vessel, or of the
goods or property laden on board of the same. he shall be punished
hy imprisonment in the penitentiary not exceeding five years, or by
fine not exceeding three thousand dollars and imprisonment in the
county jail not exceeding one year.
SEc. 4086. I£ two or more persons conspire or confederate together with intent, falsely and maliciously, to cause or procure another person to be indicted, or in any way impleaded or prosecuted
£or an offense of which he is innocent, whether such person be impleaded, indicted, or prosecuted or not, they shall be deemed guilty of
a conspiracy, and, upon conviction thereof, shall be punished by imprisonment in the penitentiary not more than five years, or by fine
not exceeding one thousand dollars nor less than one hundred dollars
and imprisonment in the county jail not exceeding one year.

CHAP. 13.]
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4087. I£ any two or more persons conspire or confederate together with the fraudulent or malicious intent wrongfully to injure
the person, character, business, or property of ar')ther; or to do any
illegal act injurious to the public trade, health, morals or police; or to
the administration of public justice; or to commit any felony, they
are guilty of a conspiracy, and every such offender, and every person
who is convicted of a conspiracy at common law, shall be punished by
imprisonment in the penitentiary not more than three years.w
SEc. 4088. I£ any person issue any receipt or voucher, stating or
purporting to state the receipt by him from another, of any property
for storage or safe keeping without having in good faith received, aml
at the time- having in his possession or under his control, such property; or issue any second receipt or voucher for any property while
his former receipt or voucher for the same, or any part thereof, shall
be outstanding and uncanceled; or sell, encumber, transfer, ship, or
in any manner remove beyond his immediate control, any property
for which a receipt or voucher has been given by him as aforesaid, in
violation of the terms of such receipt or voucher, without the written
consent of the person holding such receipt or voucher, except to enforce his lien for storage and warehouse charges as provided by law;
or sell, transfer, or dispose of any receipt or voucher, given or purporting to have been given by any person for property in store, knowing that such person has not in his possession such property or any
part thereof, he shall be punished by fine not exceeding one thousand
dollars and imprisonment in the penitentiary of this state not exceeding five years.
SEc.

(CHAPTER

In other cuses.
R. § 4408.

Issuing false
voucher by
warehouRe men
etc.
Ch. 84. 9 G. A.

102, LAWS OF 1876.*)

TO DEFINE AND PUNISH THE CRL\IE OF SWINDLING.
AN AcT

to define the crime o£ swindling and to punish the same.

SECTION

1. Be it enacted by the General Assembly qf the State of

Iowa: That whoever by the means of three-card monte so-called or
any other form or device, sleight-of hand or other means whatever, by
use of cards or instruments of like character, obtains from another
person any money or other property of any description, shall be deemed
""To constitute a valid indictment for conspiracy, the particmar circumstances of the offense must be charged when they are nece~8ary
to constitute a complete offense. 'l'he State v.
Potter, 28 Iowa, 554.
. ~n the trial of an in~ictment for conspiracy to
InJure the property of another, under this section of the statute, evidence that the injury was
done in the exercise of an avowed legal right
which thP. testimony tended to establish, and
without malicious intent, will not sustain a con·
viction. The State v. F'lynn, 28 Id., 26.
An indictment for conspiracy under this section must show either that the object of the con. spiracy was criminal, or allege facts which show
that the means employed to accomplish the object was criminal. 1'he State v. Stevens et al.,
SO IJ., 391; 'I' he State v. Potter, 28 ld., 55!.
The injury to property contemplated by the

Title.
Swindling defined and punishment for
same.

statute againRt conspiracy must be such as is
punishable as a crime. I d.
The injury must also be a direct one against
the property itself, and not against an inchoate
right, as that of the wife in the property of her
husband. ld.
An indictment charging that the defendant
did "conspire "' "' " to cause "' " * S.
to go with them "' " "' with the view, purpose and in~ent, with the intention of brin~ing
about a sham marriage, or pretended marriage
between her, the said S·., and him, the said defendant, and thus bring about the seduction of
the said S., in violation of law,'' was held, to
charge a conspiracy to commit a crime. The
State v. Savoye, 48 Id., 5132.
* This act and chapter 30 of the same general assembly are in all respects identical.
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guilty of the crime of swindling, and shall, on conviction thereof, be
punished by a fine not less than two hundred dollars nor more than
two thousand dollars, or by imprisonment in the penitentiary not le:;s
than. two years nor more than five years, or by both such fine and imprisonment in the discretion of the court. All persons aiding, encourAccessories.
aging, advising or confederating with, or knowingly harboring or concealing, any such person or persons, or in any manner being accessory
to the commission of the above-described offense, or confederating together for the purpose of playing such games, shall be deemed principals therein, and punished accordingly.
SEc. 2. The jurisdiction of all the offenses described in section one
Jurisdiction.
(1) of this act which shall be committed on any railroad car, coach,
train, boat or other public conveyance, or in or at any railroad station
or depot shall be in any county through which said car, coach, train,
boat or other public conveyance may pass during the trip or voyage, or
in which the trip or voyage may begin or terminate, and in all other
cases the jurisdiction shall be in the county in which the offense is
committed.
SEc. 3. Every person shall possess the power and authority, and it
Whomoy
make arrest.
shall be the duty of every conductor, or other employe on any railroad,
car or train, and of every captain,. clerk or other employe on any boat,
or station agent at any railway depot, or the officers of any fairs or
fair grounds, and the proprietors of any place of public resort, and
their employes, with or without warrant to arrest any person or persons whom they or either of them shall find in the act of committing
any of the offenses mentioned in the first section of this act, or any
• person, or persons whom he or they may have good reason to believe
to have been guilty of the commission of the said offenses, and to take
such person or persons before a magistrate in any county where jurisdiction to try said offenses exists by virtue of this act, and deliver such
With what
person or persons so arrested to the magistrate, and make written compowers.
plaints under oath of the facts. And for executing the powers conferred by this section, the person making the arrest shall possess the
same powers in all respects as are exercised by officers with warrants,
including the power to summon assistance; and it shall be the duty of
the person making such arrest to also arrest the person injured or defrauded by reason of the commission of any of the offenses men!;~~o:ed:,::~- tioned in section one {1) of this act, and take such person before the
ed.
examining magistrate, who shall require such person to give security
to appear and testify on the trial of the cause, and such person or
persons shall not be deemed to be guilty of the offense mentioned in
section one (1) of this act, nor of the offense of gambling unless such
person or persons shall have failed to appear and give evidence on the
trial.
And the person performing the services required by this act shall
Compensation.
receive the same compensation as sheriffs receive for like services.
Duty or conduoSEC. 4. It shall be the duty of any conductor, captain, hotel or
tor, captain, etc. saloon keeper, proprietor or manager of any public conveyance or
place of public resort, and the officers of any fair or fair grounds, to
eject from his car, train, boat, hotel, saloon, public conveyance, fair
grounds or place of public resort, any person known to him or whom
he has good reason to believe to be a. three-card-monte-man, or who
offers to wager or bet money or other valuable things upon what is
commonly known as three-card-monte, or bet on any trick, or game
with cards or other gaming device and for such ejectment no action

)
CHAP~
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for damage shall be maintained. And any ~arties operating any public conveyance by which passengers are earned shall keep posted up a
copy of this law in such conveyance.
SEc. 5. Any conductor of a railroad train, captain of any steam. boat, proprietor or manager of any public conveyance, officer of any
fair or fair grounds, or place of public resort, any hotel or saloon
keeper or their agent or employe, who shall fail, neglect or refuse to
perfonn the duties herein mentioned, or who shall knowingly suffer
or. permit a violation of this act shall be deemed guilty of a misdemeanor, and the jurisdiction of such offense shall be the same as that
provided in section 2 of this act.
SEc. 6. Any person may be convicted for violation of section number one (1) of this act, on his own confession out of court, or upon the
testimony of an accomplice.
(Took effect by publication in newspapers March 24, 1876.)
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SECTION 4089. The erecting, continuing or using any building or
other place for the exercise of any trade, employment or manufacture
which by occasioning noxious exhalations, offensive smells, or other
annoyances becomes injurious and dangerous to the health, comfort
or property of individuals or the public, the causing or suffering any
offal, filth or noisome substance to be collected or to remain in any
place to the prejudice of others; the obstructing or impeding without
legal authority the passage of any navigable river, harbor or collection
of water; or the corrupting or rendering unwholesome o~ impure the
~water of any_ river, stream or pon!l; or unlawfully diverting the same
...-- £rom its natural course or state to the injury or prejudice of others;
and the obstructing or incumbering by fences, buildings or otherwise,
the public highways, private ways, streets, alleys, commons, landing
places, or burying grounds, are nuisances.x

"' Where an indictment. char!fed that the defendant " unlawfully and injunously did erect,
continue and use a certain enclosure or pen in
which cattle and hogs were confined, fed and
watered, and the excrement, decayed food, slop
and other filth were retained" whereby were
occasioned "noxious exhalations and offensive
smells greatly corrupting and infesting the air;
and other annoyances dangerous to the health,
comfort and property of the good people residing in that Immediate neighborhood," it was
held, that the acts charged constituted a ~_Jublic
indictable nuisance, both under this section of
the statute and at common law. The State v.
Kaster, 35 Iowa 221.
In a prosecution for nuisance, the defendant
will not be permitted to show in justification

tl2

When deemed
nuisances.
R.§ 4409.

that the public benefit resulting from his acts
equal the public inconveniPnce. Id.
Where an indictment charg-ed " that the defendant in, etc., on, etc., bemg possessed of a
certain mill-dam and mill, with their appurtenances, Rituated near and adjacent to a common
highway and public road, and the dwellinghouses of diverse persons and citizens of Johnson county, did at etc., unlawfully and injuriously cause and permit. the waters of said milldam to overflow the adjacent lands, as well of
others as his own, by means whereof the water
of said dam was rendered impure, corrupted
and unwholesome, and the land overflowed, as
aforesaid, rendered and kept marshy, and fillerl
with noxious weeds and putrid vegetation, and
corrupted, impure and unwholesome water,

9i8
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SEc. 4090. I£ any person carry on the business of manufacturing
gunpowder, or of mixing or grinding the composition therefor in any
building within eighty rods of any valuable building erected at the
time when such business may be commenced, the building in which
such business is thus carried on is a public nuisance, and such person
is liable to be prosecuted accordingly.
SEc. 4091. Houses of ill-fame kept for the purpose of prostitution
and lewdn'ess, gambling houses, or houses where drunkenness, quarreling, fighting, or breaches o£ the peace are carried on or permitted, to
the disturbance o£ others, are nuisances, and may be abated and punished as provided in this chapter.Y
SEc. 4092. "Whoever is convicted of erecting, causing or continuing a public or common nuisance as described in this chapter, or at
common law when the same has not been modified or repealed by
statute, where no other punishment therefor is specially. provided,
shall be punished by a fine not exceeding one thousand dollars, and
the court, with or without such fine, may order such nuisance to be
abated, and issue a warrant as hereinafter provided.•
SEc. 4093. When upon indictment, complaint or action, any person
is adjudged guilty o£ a nuisance, the court before whom such conviction is had, may, in addition to the fine imposed, if any, or to the
judgment £or damages or cost £or which a separate execution may
issue, order that such nuisance be abated or removed at the expense

whereby the air became corupted and infected,
to the injury and prejudice of others," etc.,
it was held, that the indictment sufficiently
charged a public or common nuisance under the
statute. 1'he State v. Close, 35 Id., 570.
While the owner of premises may lawfully
erect a mill-dam across an unnavigable stream,
yet if it be so erected or managed as to become
prejudicial to the health or comfort of others,
IS thereby becomes a nuisance. Id.
Y On the trial of an indictment for nuisance
under this section, for keeping a disorderly
house, the defendant may be convicted upon
proof that he kept the house, though the disorderly conduct did not occur in the house
but on the sidewalk in front of it, if it was the
character of the bouse that attracted the disorderly persons there who caused the disturbance.
1'he State v. Webb, 25 Iowa, 235.
The keeping for sale of wine of his own manufacture by the defendant, who lived on a farm,
and the fact that persons buying the same at
his house drank It and became intoxicated
while in the highways leading therefrom, and
by noisy and 'riotous conduct disturbed the
neighbors, living from one-half to one and a
half miles from defendant's house, was held,
not to authorize the conviction of defendant for
keeping a nuisance under section 4091 of the
code.
An indictment under this section, charging
the defendant with keeping "a house of illfame for the purpose of prostitution and lewdness, to the disturbance of others," is sufficient
and conforms to the statute. 1'he State v. Alderma11 et ux., 40 ld., 375.
So, also, an indictment alleging that the de-

fendant kept a house of ill-fame, resorted to for
the purpose of prostitutiOJI and lewdness, "and
which prostitution and lewdness were carried
on and permitted, to the disturbance of others,"
was held to sufficiently charge the offense of
nuisance under this section. 1'he State v. Odell,
42 ld .. 75.
It is competent to charge in one indictment
the various acts which go to make up the offense
of nuisance as enumerated in section 4091 of the
code. The State v. Spurbeck et al., 44 Id., 667.
A person may be tned in our courts for keeping a house of ill-fame on a boat in the Mississippi river, although surh boat may, when so
used, for a portwn of the time, as the water
recedes, rest on the soil of an island, and on the
east side thereof, near to the Illinois shore. 1'he
State v. Mullen, 35 Id .. 199.
• See 1'he State v. Kaster, 35 Iowa, 221, cited
in notes to section 4090, a11te.
The provisions of this section were held not to
govern in cases of convictions foc violations of
the prohibitory liquor law, but that such cases
were governed by chapter 69, laws of 1870. 1'he
State v. JVi11strand, 37 Iowa, 110.
.A defendant convicted under this section may
be imprisoned until the fine is paid, but the
power of the court to imprison is limited to one
clay for every three and one-third dollars of the
fine, (3.4509) and the defendant is not entitled
to credit on the judgment by serving out such
term of imprisonment. 1'he State v. Jordan,
39 Id., 387.
The punishment for the offense defined in this
section is a fine not exceeding one thousand dollars. 1'he State v. Reninqhaus, 43 Id., 149,
151; 1'he State v. Dean et al., 44 Id., 648, 650.
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of the defendant, and after inquiry into and estimating as nearly as
may be the sum necessary to defray the expenses of such abatement,
the court may issue a warrant therefor. a
SEc. 4094:. When the conviction is had upon an action before a Warrant.
justice of the peace and no appeal is taken, the justice, after estimat- n. § 4414,
ing as aforesaid the sum necessary to defray the expenses of removing
or abating the nuisance, may issue a like warrant.
.
SEc. 4096. Instead of issuing such warrant, the court or justice Execution of
may order the same to be stayed upon motion of the defendant, and stayed.
R. § 4415.
upon his eiitering into an undertaking in such sum and with such
surety as the court or justice may direct, to the state, conditioned
either th~t the defendant will discontinue such nuisance, or that
within a time limited by the court and not exceeding six months, he
will cause the same to be abated and removed as either is directed by
the court;·and upon his default to perform the condition of his undertaking, the same shall be forfeited and the court in term time or vacation, or justice of the peace, as the case may be, upon being satisfied
of such default, may order such warrant forthwith to issue, and a
scire facias on such undertaking.
SEc. 4096. The expense of abating a nuisance by virtue of a war- Expenses.
rant can be collected by the officer in the same manner as damages R. §4H6.
and costs are collected on execution, except that the materials of any
buildings, fences or other things that may be removed as a nuisance,
may be first levied upon and sold by the officer, and if any of the proceeds remain after satisfying the expense of the removal, such balance
must be paid by the officer to the defendant or to the owner of the
property levied upon, and if said proceeds are not sufficient to pay
such expenses the officer must collect the residue thereof.

CHAPTER 15.
OF LIBEL.
SECTION 4097. A libel is the malicious defamation of a person
made public by any printing, writing, sign, picture, representation or
effigy, tending to provoke him to wrath or expose him to public
~atred, contempt or ridicule, or to deprive him of the benefits of pubbe confidence and social intercourse; or any malicious defamation
made publi~ as aforesaid, designed to blacken and vilify the memory
of one who 1s dead, and tending to scandalize or provoke his surviving
relatives or friends.b
SEc. 4098. Every person who makes, composes, dictates or procures ~he same. to be done; or who willfully publishes or circulates
such hbel; or m any way knowingly or willfully aids or assists in

• Where on an indictment for nuisance the
district court, in the ,judgment, directed that the
property where the nuisance was kept, being a
boat moored to an Island in the Mississippi
river, be seized by the sheriff and sold, and that
the proceeds be applied to the payment of the
fine imposed, and the nuisance abated, it was
held that the judgment was authorized by this

Del!nltlon.
R. § 4417.

Punishment.

R. § 4418,

section of the statute. The State v. Jl.fullen 35
Iowa, 199, 205.
'
b In an action for libel the information and
charges made by the defendant in a criminal
~roceeding aga.inst the rlaintiff, are not admisSible to estabhsh the libel. Mass v. Meire et
ux., 37 Iowa, 97.
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making, publishing or circulating the same, shall be punished by
imprisonment in the county jail not more than one year, or by fine
not exceeding one thousand dollars.
SEc. 4099. In all prosecutions or indictments for libel, the truth
thereof may be given in evidence to the jury, and i£ it appear to them
that the matter charged as libelous was true, and was published with
good motives and for justifiable ends, the defendant shall be acquitted.
SEc. 4100. No printing, writing or other thing is a libel unless
there has been a publication thereof.
SEC. 4101. The delivering, selling, reading or otherwise communicating a libel; or causing the same to be delivered, sold, read or otherwise communicated to one or more pen~ons or to the party libeled, is
a publication thereof.
SEC. 4102. In all indictments or prosecutions for libel, the jury,
after having received the direction of the court, shall have the right
to determine at their discretion the law and the fact .
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TITLE XXV.
OF CRIMINAL PROCEDURE.

CHAPTER 1.
OF PUBLIC OFFENSES •.

4103. Public offenses are divided into:
1. Felonies;
2. Misdemeanors.
SEc. 4104. A felony is a public offense which is, or in the discretion of the court may be, punished by imprisonment in the penitentiary.
SEc. 4105. Every other public offense is a misdemeanor.
SEc. 4106. No person can be punished for a public offense except
upon legal conviction in a court having jurisdiction thereof. d
SEc. 4107. All defendants are bailable both before and after conviction, by sufficient surety, except for offenses heretofore punishable
with death under the laws of the state, where the proof is evident, or
the presumption great; [but no defendant convicted of murder shall
be admitted to bail.•]
SECTION

Division of.
R. § 4428.

Felony.
R. § 4429.
Misdemeanor.
R. § 4430.
How punlsha· .
ble.
R. § 4431.
All offenses
bailable except.
Amended by
ch. 103, 17 G. A.

CHAPTER 2.
OF THE TERM MAGISTRATE, AND HIS POWERS, PEACE OFFICERS AND
OFFICERS OF JUSTICE, AND COMPLAINTS.
SECTION 4108. Any judge of the supreme, district, or circuit courts,
any judge of any city court, any justice of the peace, any mayor of
any mcorporated city or town, any police, or other special justice o£
such city, or town, shall have power to hear complaints and preliminary informations, to issue warrants, order arrests, require security to
keep the peace, make commitments, and take bail in the manner
directed by this code. They are designated under the general term

Who are magistrates: duties.
R. § § 4447.

4 There are no crimes in this state but those mitted to bail by the examining magistrate
expressly declared by statute. Per DAY, J., in when the evidence is sli!l:ht or tends to show
that the offense was comnntted under mitigating
Polk County ''· Hiel'b, 37 Iowa, 367.
circumstances and would not be punished with
• When a defendant is accused of an offense death. The State v. Klin_qman, 14 Iowa, 404;
that may be punished capitally, he :znay be ad- The State v. Huffman, 23 ld .• 579.
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Same.
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magistrate, and may exercise the jurisdiction hereby conferred on
them as follows:
1. Judges o£ the supreme, district, and circuit courts throughout
the state, in any county in which they may be at the time o£ complaint made;
2. Judges of city courts, justices of the peace, mayors of incorporated cities and towns, and police and other special justices of such
cities and towns, within their respective counties/
SEc. 4109. The following persons respectively are designated in
this code under the general term, peace officer;
1. Sheriffs and their deputies;
2. Constables;
3. Marshals and policemen of incorporated cities and towns.g
SEc. 4110. Magistrates and peace officers are sometimes designated
by the term, officers of justice.
SEc. 4111. Complaint of preliminary information is a statement in
writing, under oath or affirmation made before a magistrate, of the
commission, or threatened commission, of a public offense and accusing some one thereof.h

CHAPTER 3.
OF THE PREVENTION OF PUBLIC OFFENSES BY THE RESISTANCE OF THE
PARTY ABOUT TO BE INJURED AND OTHERS.
Who may re-

sist.

R. § 4«2.
In what cases.
R.§tH3.

SECTION 4112. Lawful resistance to the commission of a public
offense may be made by the party about to be injured, or by others.
SEc. 4113. Resistance sufficient to prevent the offense may be
made by the party about to be injured;
1. To prevent an offense against his person;
2. To prevent an illegal attempt by force to take or injure property in his lawful possession.'

1 'fhe general term "magistrate," applies to
each of the officers named in this section. The
State v. Emerson et al., 16 Iowa, 206, 209.
g Peace officers are sheriffs, and their deputies,
constables, marshals, and police-men of incorporated cities and towns. And it is their sworn
duty to keep the peace and prevent crime, as
well as to arrest those charged therewith. Blair
et·al. v. Dubuque County, 27 Iowa, 181, 183.
h Section 4111 of the code embraces two classes
of what are termed complaints of preliminary
information, those of the commission of a pubhc
offense, and those of the th1·eatened ~om mission
of a public offense. Per DAY, Ch. J., in The
State v. Darrin,qton, 47 Iowa, on p. 519.
• A party. may repel force by force in the defense of his person, habitation or property,
against one who manifestly intends, by violence
or surprise, to commit a felony against either;
and, if, in making such defense, he takes life, the
killing is excusable. But if the assault is not

felonious, the rule is different. An assault without a weapon when there is no reason for a
belief on the part of the person assaulted, that
his person was in danger of death or great
bodily harm, will not justify or excuse the person so assaulted in using a deadly weapon in a
deadly manner. The State v. Kennedy, 20 Iowa,
569.
Sections 4112 and 4113 of the code do not
change the common law rule in respect to selfdefense. Id.
Where a person is assailed in a manner
plainly indicating an intention on the part of
the assailant to commit a felony, he is not compelled to flee when he cannot do so without
manifest danger to his life. The State v. Thompson, 9 Id., 188; The State v. Tweedy, 5ld.,3B4.
It is not sufficient defense to an indictment
for a felonious homicide, that the defendant
believed, when he committed the homicide, that
he was in imminent danger, unless the facts and
circumstances were such as to satisfy the jury
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SEc. 4114. Any other person, in aid or defense o£ the person about
to be injured, may make resistance sufficient to prevent the offense.

983
Any person
may1id another.
R. § 4444.

CHAPTER 4.
OF SECURITY TO KEEP THE PEACE.
SECTION 4115. Whenever complaint is made before a magistrate,
that any person has threatened to commit any public offense punishable by the laws o£ this state, and such magistrate is satisfied that
there is reason to £ear the commission of such offense, he may issue a
warrant for the arrest of the person complained of; and the officer to
whom the same shall be delivered for service shall forthwith arrest
and bring the accused before such magistrate; or, in case of his
absence or inabihty to act, before the nearest and most accessible
magistrate of the same county. When the name of the person complained of is unknown, he may be designated in the warrant by any
name, and the warrant issued in pursuance hereof may be executed by
any peace officer in any county of the state; provided, that when
issued by a mag:istrate other than a judge of the supreme, district, or
circuit courts, 1t cannot be served in any county other than that in
which it is issued, unless authenticated as is required in case of a warrant of arrest issued on a preliminary information.

Duty of magistrate when com·
plaint Is made
that a public offense is threat·
ened.
R. § § 4«7, 4448,
4449, 4450, 4451,
4452, 4453, 44M.

that he had reasonable grounds for his belief. life of his assailant. The State v. Benham, 23
ld .. 154.
On the trial of an indictm'lnt for murder, the
Nor will a person be excusable in taking the
court instructed the jury that to sustain the life of another in self-defense, if he sought the
plea of self-defense, the defendant must show deceased for the purpose of provoking a difficulty
that the deceased assaulted him and that the or bringing on a quarrel. I d. See, also, The
assault was eminently perilous, and the danger State v. Neeley, 20 Id .. 108; The State v. Stanto the defendant actual and urgent: Held, that ley, 33 Id., 526.
the term actual did not imply that the danger
An instruction to the jury as follows: "If
must have existed in fact, but Implied danger
apparent to the defendant's comprehension, and however, you find that the defendant inflicted
that it did not vitiate the instruction. The the blow upon the deceased that caused his
death, then the burden of proof is upon the deState v. Neeley, 20 I d., 108.
•
While it is necessary, in order to justify a fendttnt to show that he did it in self-defense,"
homicide on the ground of self-defense, that was held erroneous, on the ground that in effect
there should have been actual and urgent dan- it took away from the defendant the benefit of
ger, it is not necessary that the danger should any reasonable doubt, under the facts. as to
exist in fact, but if it exists to the defendant's whether the act was willful. The State v. Porcomprehension as a reasonable man, it is suffi- ter, 34ld., 131.
If in an altercation between two persons, one
cient. The State v. Collins, 32 Id., 36; The
State v. Neeley, 20 Id., 108; The State v. of whom is armed with a club, the other succeeds
Thompson, 9 Id., 188; The State v. Tweedy, 5 in wresting it from him, whereupon the latter
retreats, the former is justified in pursuing him,
I d., 333; The State v. Benham, 23 Id., 154.
A person may lawfully take the life of his as- if he believes the latter is going for a dangerous
smlant, when reasonably necessary to save him- weapon. and that he cannot reasonably get out
self from imminent and ~reat bodily harm. The ~f the wa;y. and he may be justified in taking
right of self-defense eXIsts in such cases, the hfe; but If he could retreat with safety, without
s:-tme as where the killing is necessary to save resorting to the slaying of his adversary, then
hfe. The State v. Barker, 30 I d., 331; The State the killing is not justifiable. The State v. !riav. Benham, 23 I d., 154, 162; The State v. Fraun- loy, 44 Id., 104.
burg, 40 Id., 555.
Before a person will be justified in pursuing
Where the assault is only a simple or oridinary another and taking life on the ground of selfnon-felonious assault, with the intention simply defense, hfl should at least stand his ground until
to whip or chastise the person assaulted, he he sees whether there is reasonable apprehenwould not be excusable if he should take the sion of danger. Id.
I d.
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SEc. 4116. When the person arrested is taken before a magistrate
other than the one who issued the warrant, the peace officer who executed the same, and who has charge of the person arrested, must, at
the same time, deliver to the magistrate before whom the person
arrested is taken, the warrant with his return indorsed and subscribed
by him, and the complaint and other affidavits, if any, on which the
warrant was issued, must be sent to the magistrate before whom the
person arrested is taken, and if they cannot be procured, the complainant and his witnesses, if any, must be subpamaed, if necessary, by the
magistrate before whom the person arrested is taken, to appear before
him and make a new complaint and affidavits.
SEc. 4117. When the person complained of is brought before the
Same.
R. § 4456.
magistrate, if the charge be controverted, the magistrate must take
Amended bych. testimony in relation thereto. [And a change of venue may be had
35 17
'
a. A.
as in preliminary examinations. J The evidence must be reduced to
writing and subscribed by the witness.J
Discharge or·SEc. 4118. If it appear that there is no just reason to fear the comdared: costs etc. mission of the offense alleged to have been threatened, the person
4457
"
R. §
complained of must be discharged, and the complainant may be ordered
to pay the costs of the proceeding if the magistrate regards the complaint as unfounded and frivolous, and, unless when the proceeding is
before a judge of the supreme, district, or circuit court, may issue
execution therefor, and when the proceeding is before a judge of the
supreme, district, or circuit court, he shall transmit the complaint,
affidavits, warrant, and order, to the clerk of the district court of the
county, who shall file the same, make a memorandum thereof in the
judgment docket, and issue execution therefor immediately.
SEc. 4119. If there be just reason to fear the commission of the
Defendants
offense the person complained of shall be required to enter into an
bound over.
R. § 4458.
undertaking in such sum as the magistrate may direct, with one or
more sufficient sureties, to abide the order of the district court of the
county at the next term thereof, and in the meantime to keep the
peace towards the people of this state, and particularly towards the
person against whom, or whose property, there is reason to fear
. the offense may be committed.
committed to
SEc. 4120. If the undertaking required by the last section be g-iven,
Ja•l.
the party complained of must be discharged. I£ he do not give 1t, the
9
R. § m •
magistrate must commit him to prison, specifying in the warrant the
requirements to give security, the amount thereof, and the omission
to give the same.
May be disSEc. 4121. If the person complained of be committed for not givcharged.
ing an undertaking, he may be discharged by a magistrate upon giving
4460 4464
R. § §
'
' the same.
Disposition or
SEC. 4122. The undertaking, together with the complaint, affidapapers.
vits, if any, and other papers in the proceeding, must be returned by
4461
R. §
•
the magistrate to the district court of the county by the first day of
the next term thereof.
SEc. 4123. Any person who, in the presence of a court or magisAssault in presence of court or trate, shall assault or threaten to assault another, or to commit an
magistrate.
offense against the person or property o£ another, or contends with
R. § 4462.
another with angry words, may be ordered, without the process, to
Proceedings
when taken before magistrate.
R. § 4455.

l If the magistrate fails to reduce the testi- for dismissing the proceedings, on motion, in
mony of the witnesses to writing as directed in the district court. Gribble v. The State, 3 Iowa,
this section, that fact furnishes no good reason 217.
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enter into an undertaking to keep the peace for a period of time not
exceeding beyond the next term of the district court of the county as
hereinbefore provided, and in case of his omission to comply with said
order, he may be committed accordingly.
IN DISTRICT COURT.

SEc. 4124. The district court may, on the conviction of any person for an offense against the person or property of another, when
necessary for the public good, require the defendant to enter into an
undertaking to keep the peace as hereinbefore provided, and on his
omission to do so, may commit him accordingly.
SEc. 4125. A person who has entered into an undertaking to keep
the peace, when required by a magistrate as hereinbefore provided,
must appear on the first day of the next term of the district court of
the county, and if the complainant appear and the person bound by
the undertakin~ does not appear, the court may forfeit his undertaking, and oruer the same 'to be prosecuted unless his default be
excused.
SEc. 4126. If the principal in the undertaking appear, and the
complainant does not appear, or if neither of the parties appear, the
court shall enter an order discharging the lmdertaking; but if both
parties appear, the court shall hear their proofs, and may require a
new undertaking in such sum as it shall prescribe for a period not
exceeding one year; and may commit the defendant until the same be
given. Judgment shall be entered against the party held to keep the
peace for all the costs of the proceeding; but if it is made to appear
to the court that the proceeding was instituted without probable
cause, the court may render judgment against the complainant for
such costs.k
SEc. 4127. An undertaking to keep the peace is broken by the forfeiture of the same, by the court, as hereinbefore provided, or upon
the conviction of the party bound by the undertaking of a breach o£
the peace.
SEc. 4128. Upon the district attorney producing evidence of such
conviction to the district court to which the undertaking is returned,
the court must order the undertaking to be prosecuted, and the district
attorney must, thereat, commence an action upon it.
SEc. 4129. In the action, the offense stated in the record of conviction must be alleged as the breach of the undertaking, and is conclusive evidence thereof.
k The failure of the prosecuting witness to appear at the district court and further prosecute
a defendant who has, upon his complaint, been
bound over to keep the peace, does not warrant
a judgment against the complainant for the
costs that have been incurred. The State v.
Holliday, 22 Iowa, 397; The State v. Lathers,
16 Id., 406; Gribble v. The State, 3 Id., 217.
Where a party has been required by a magistrate to enter into bonds to keep the peace and
he is discharged from his recognizance by the
district court, he is entitled also to be discharged
from the payment of costs in that court, but not
from the prior costs before tho magistrate.
Gribble v. The State, 3 I d., 217.
The inquiry in tho district court is as to
whether there is still any just reason to fear a

Undertaking to
keep the peace.
R. § «63.

Same.
R. § 4465,

Judgment.
R. § «66.

When under•
taken broken.
R. § 4467,

District attorney to bring
suit.

R. § 4468.
Record of con·
vlctlon.
R. § «69,

commission of the offense against the person or
property of the complainant. The jurisdiction
of the disbict court is in no sense in the nature
of an appeal from the decision of the magistrate. It will be presumed that the magistrate
has properly exercised his authority. Id.
' In the district court the fullest investigation
may be had, and neither party is restricted to
the evidence heard before the magistrate. Id.
A party bound over to keep the peace in a
preliminary examination before a magistrate
upon a complaint of having threatened to com·
mit a public offense was held not a competent
witness in his own behalf. The State v. Darrin_qton, 47 1!1., .518. But see chapter 168, laws
of 1878, sectiOn 1.
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CHAPTER 5.
OF VAGRANTS.
Who are.
R. § 4470.

Complaint, war•
rant, arrest.
R, §4471.,

Duty of peace

officer.
R. § 4472,

Time of making
arrest.
R. § 4473.

Security for
good behavior.
R. § 4474.

Committed in
default of secu·
rity.
R. § 4475.

Breach of undertaking,
R. § 4476.
New security,
R. § 4477,

SECTION 4130. The following persons are vagrants: All persons
who tell fortunes, or where lost or stolen goods may be found; all
common prostitutes and keepers of bawdy houses or houses for the
resort of prostitutes; all habitual drunkards, gamesters, or other disorderly persons; all persons wandering about and having no visible
calling or business to maintain themselves; all persons begging in
public places, or from house to house, or procuring children so to do;
all persons going about as collectors of alms for charitable institutions
under any false or fraudulent pretenses; all persons playing or betting
in any street or public or open place, at, or with any table or instrument of gaming at any game or pretended game of chance.
SEc. 4131. Upon complaint made on oath to any magistrate against
any person as bein~ vagrant within his local jurisdiction as defined in
this code, he shall1ssue a warrant for the arrest of such person, and
his examination, and the complaint, warrant and arrest shall be governed by the provisions of the last chapter, as nearly as practicable,
except as hereinafter provided.
SEc. 4132. All peace officers shall arrest any vagrant whom they
may find at large and not in the care of some discreet person, and
take him before some magistrate of the county, city or town in
which the arrest is made.
SEc. 4133. If the arrests authorized in the last two sections are made
during the night, the officer must keep the person arrested in confinement until the next morning, and if arrests are made within the local
jurisdiction of a police or city court, the persons arrested must be
taken before a justice of such court, unless he be absent.
SEc. 4134. I£ it appear by the confession of such person, or by
competent testimony, that such person is a vagrant, the magistrate
before whom he is brought may require of such person an undertaking, with sufficient surety, for good behavior for the term of one
year thereafter.
SEc. 4135. The magistrate shall make up, sign, and file with the
clerk of the district court of the county, a record of conviction of
such person as a vagrant, specifying generally, the nature and circumstances of the charge, and shall, in default of such security being
given, by warrant under his hand, commit such vagrant to the county
jail of the county, city or town, as the case may be, until such security be found, or such vagrant discharged according to law.
SEc. 4136. The committing of any of the acts which constitute
such person so bound a vagrant, shall be deemed a breach of the condition of such undertaking.
SEc. 4137. On a recovery upon any such undertaking, the court .
before which such recovery may be had, may, in its discretion, either
require new sureties for good behavior, or may commit such vagrant
to the common jail o£ the county for any time not exceeding six
moo~

Discharge of
bail.
R. § 4478,

~

SEc. 4138. Any person committed to jail for not finding sureties
for good behavior, may be discharged by any magistrate upon giving
such sureties £or good behavior as were originally required of such
person.

CHAY.
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TRIAL IN DISTRICT COURT.

SEc. 4139. The district court to which the papers are returned,
shall, on demand o£ the defendant, impanel a jury to inquire into and
determine the truth o£ the charge made against him; and the rules
and regulations o£ law governing said court in the trials o£ misdemeanors shall be applicable to and govern it in the trial herein contemplated.
SEc. 4140. I£ no jury be demanded, the district court may revise
such conviction and discharge such vagrant £rom the undertaking or
confinement absolutely, or upon sureties £or good behavior, in its
discretion.
SEc. 4141. Such district court may, in its discretion, order any
such vagrant. to be kept in the common jail £or any time not exceeding six months at hard labor.
SEc. 4142. I£ there be no means in such jail £or employing offenders at hard labor, such court may direct the keeper thereof to furnish such employment as it shall specify to such vagrant as may be
committed thereto either by a justice or any court, and £or that purpose to purchase any necessary raw materials and implements, not exceeding such amount as the court shall prescribe, and to compel such
persons to perform such work as shall be allotted to them.
SEc. 4143. The expenses incurred in pursuance o£ such order shall
be audited by the board o£ supervisors o£ the county, and paid out o£
the county treasury.
SEc. 4144. One-hal£ of the net proceeds o£ such labor shall be
paid to the person earning the same, upon his discharge £rom imprisonment, and the other hal£ shall be paid into the county treasury
£or the use o£ the county.
(CHAPTER

69,

LAWS OF

Hearing In district court.
R. § 4479,

Judgment.
R. § 4480.

Imprisonment.
R. § 4481,
Labor.
R. § 4482,

Expenses.
R. § 4483.
Proceeds of labor.
R. § 4484.

1876.)

VAGRANTS.

AN AcT to restrain vagrancy and common beggary.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That i£ any male person, physically able to perform manual
labor, shall be found in a stat!:! o£ vagrancy or practicing common
beggin_g, he shall, on conviction thereof, be fined in ~my sum not
excyedmg fifty dollars, and sentenced to hard labor in the jail o£ the
county, for which they [he] shall receive a credit at the rate o£
seventy-five cents per day until said fine and cost o£ prosecution, and
accruing costs, shall be paid.
SEc.. 2. The board o£ supervisors o£ the several counties are hereby
authonzed to provide £or carrying the provisions o£ the foregoing
section into effect, for which purpose they may, by order entered upon
their journals, declare that the jail shall extend to and include the
lands o£ the proper county, and every form and kind o£ labor commonly performed therein by male persons.
(Took effect by publication in newspapers, March 16, 1876.)

Title.
Male vagrants
to be kept at
hard labor.

Duty of boards
of supervisors.
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CHAPTER 6.
OF RESISTANCE TO PROCESS AND SUPPRESSION OF RIOTS.
Calling out
power of county.
R. § 4489.

Certify to court
names of resist~
ers.
R. § 4490.
Refuses to asPist.
R. § 4491.

When power of
county not sufficient.
R. § 4492.
Unlawful assemblages.
R. § 4493.

Refusing to aid.
R. § 4495.
Failure of duty.
R. § 4496.

Assembly will
not disperse.
R. § 4497.

When armed
force is called
out.
R. § 4498.

SECTION 4145. When the sheriff or other officer authorized to
execute process, finds, or has reason to apprehend, that resistance
will be made to the execution thereof, he may command as many
male inhabitants of his county as he may think proper, and any military companies in the county, armed and equipped, to assist him in
overcoming the resistance, and i£ necessary, in seizing, arresting, and
confining the resisters, and their aiders and abettors, to be punished by
law.
·
SEc. 4146. The officer shall certify to the court from which the
process issued, the names of the resisters, and their aiders and abettors,
to the end that they may be punished for a contempt.
SEc. 4147. Every person commanded by a public officer to assist
him in the execution of process, as provided in section four thousand
one hundred and forty-five of this chapter, who, without lawful
cause, refuses or neglects to obey such command, is guilty of a misdemeanor.
SEc. 4148. I£ it appear to the governor that the power of any
county is not sufficient to enable the sheriff to execute process
delivered to him, he may, on the application of the sheriff, order such
posse or military force £rom any other county or counties as is necessary.
SEc. 4149. When persons to the number of twelve or more, armed
with dangerous weapons, or persons to the number of thirty or more,
whether armed or not, are unlawfully or riotously assembled in any
city or town, the judges, sheriff, and his deputies if they be present,
the mayor, aldermen, marshal, constables, and justices of the peace of
such city or town, must go among,the persons assembled, or as near
them as may be safe, and command them, in the name of the state,
immediately to disperse.
SEc. 4150. I£ the persons assembled do not immediately disperse,
the magistrates and officers must arrest them, that they may be punished according to law, and for that purpose may command the aid of
all persons present or within the county.
SEc. 4151. I£ any person commanded to aid the magistrate or
officer, without good cause neglect to do so, he is guilty of a misdemeanor.
SEc. 4152. I£ a magistrate or officer having notice of an unlawful
or riotous assembly as above provided in this chapter, neglect to proceed to the place of assembly, or as near thereto as he can with safety,
and to exercise the authority with which he is invested for suppressing the same and arresting the persons, he is guilty of a misdemeanor.
SEc. 4153. I£ the persons so assembled and commanded to disperse,
do not immediately disperse, any two o£ the magistrates or officers
before mentioned, may command the aid of a sufficient number of
persons, and may proceed in such manner as, in their judgment, is
necessary to disperse the assembly and arrest the cffenders.
SEc. 4154. When an armed force is called out for the purpose of
suppressing an unlawful or riotous assembly, or arresting the offenders,
it must obey such orders in relation thereto as have been made by the
governor, or by a judge of the supreme, district, or circuit court, a
sheriff, or magistrate, as the case may be.

CHAP. 7.]
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CHAPTER 7.
OF LOCAL JURISDICTION OF

PUBI,IC

OFFENSES.

SECTION 4155. Every person, whether an inhabitant of this or any
other state or country, or of a territory, or district of the United
States, is liable to punishment by the laws of this state for a public
offense committed by him therein, except where it is cognizable exclusively in the courts of the United States.
SEc. 4156. The local jurisdiction of the district court, is of offenses
committed within the county in which it is held, and of such other
cases as are, or may be, provided by law.
SEc. 4157. When the commission of a public offense commenced
without this state is consummated within the boundaries thereof, the
defendant is liable to punishment therefor in this state though he
was without the state at the time of the commission of the offense
charged; provided, he consummated the offense through the intervention of an innocent or guilty agent within this state, or any other
means proceeding directly from himself; and in such case the jurisdiction is in the county in which the offense is consummated.1
SEc. 4158. When an inhabitant or resident of this state, by previous appointment or engagement, fights a duel, or is concerned as
second therein without the jurisdiction of the state, and in such duel
a wound is inflicted upon any person whereof he die within this state,
the jurisdiction of the offense is in the county where the death may
happen.
SEc. 4159. When a public offense is committed in part in one
county and part within another, or when the acts or effects constituting, or requisite to the consummation of the offense, occur in two or
more counties, i!Jpsdiction is in either county.m
SEc. 4160. When a public offense is committed on the boundary
of two or more counties, or within five hundred yards thereof, the
jurisdiction is in either county.n
SEc. 4161. When an offense is committed within the jurisdiction
of this state on board a boat, raft, or ves>~el navigating a river, lake,
or canal, or lying therein in the prosE-cution of her voyage, the jurisdiction is in any county through which the boat, raft, or vessel is
navigated in the course of her voyage, or in the county where the
voyage shall· terminate.
1 The stealing of property in another state
and bringing it into this state is not the commencement of an off~>nse in another state and
its consummation in this, within the meaning of
this section. The State v. Bennett, 14 Iowa,
479.
When stolen property is brought into this
state, the crime of larceny is completed in any
county into which the property is brought by
the thief, and he may be therein indicted and
convicted. Id.
m The jurisdiction of a case of abortion under
section 41.59 of the code, is in the county where
the medicine intended to procure a miscarriage

Who liablelo
laws of this
state.
R. § 4500.

Ot district
court.
R. § 4502.

Offenses com·
menced without but consummated within.
R. § 4505.

Fighting dnel
without the
state.
R. § 4506.

Offense part in

one county.
R. § 4507,

Near boundary
of two counties.
R. § 4508.
On boats, rafts,

etc.
R. § {509,

was administered, and not in another county
in which the miscarriage took place. This section (4160) of the code does not apply to such a
case, for the reason that the admimstering the
medicine with the intent charged makes the
crime complete. The State v. Hollenbeck, a6
Iowa, 112.
n Where jurisdiction is taken under this section and the case tried in a county other than
the one in which the offense was committed, it
is not entitled to recover the costs of the prosecution from such county under section 3841 of
the code. Floyd County v. Cerro Gordo County,
47 ld., 186.
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SEc. 4162. The jurisdiction of an indictment for the crime of
forcibly, and without lawful authority seizing and confining another,
or kidnapping him with intent, against his will, to cause him to be
confined or imprisoned within the state, or to be sent out of the state;
or of taking or enticing away a child under the age of twelve years
from the parents, guardian, or other person having the legal charge
of the person, with the intent to detain or conceal such child; or of
taking or enticing away an unmarried female of previously chaste
character under the age of fifteen years, for the purpose of prostitution; or of taking any woman unlawfully and against her will, or by
force, menace, or duress, compelling her to marry against her will;
or of seducing and debauching any unmarried woman of previously
chaste character, is in any county in which the offense is committed,
or into or out of which the person upon whom the offense was committed may, in the prosecution of the offense, have been brought, or
in which an act is done by the offender in instiS'ating, procuring, promoting, aiding in, or being an accessory to tne commission of the
offense, or in abetting the parties concerned therein.
SEc. 4163. When the offense of bigamy is committed in one
county, and the defendant is apprehended in another, the jurisdiction
is in either county.
SEc. 4164. When the offense is within the jurisdiction of two or
more counties, a conviction or acquittal thereof in one county is a bar
to prosecution or indictment thereof in another.

CHAPTER 8.
THE TIME OF COllfi!ENCING CRIMINAL ACTIONS.

':Murder.
R.

~

4513.

Limitation
within eighteen
months.
R. §4514.

Three years,
R. § 4515,
Misdemeanor
triable before a
justice.

SECTION 4165. A prosecution for murder may be commenced at any
time after the death of the person killed.
SEc. 4166. An indictment fora public offense must be found within
eighteen months after the commission thereof, in the following cases,
and not after;
1. 'l'aking or enticing away an unmarried female, under the age of
fifteen years, for the purpose of marriage or prostitution;
2. Seducing or debauching an unmarried female, of previously
chaste character;
3. For rape and adultery;
4. For an assault with intent to commit a rape. 0
SEc. 4167. In all other cases an indictment for public offense must
be found within three years after the commission thereof, and not a£tenvards.
SEc. 4168. A prosecution for a misdemeanor, triable before a justice of the peace, must be commenced within one year after the commission thereof, and not after.

• The statute of limitations cannot be prol?erly pleaded so that the state may have an opportuset up by demurrer, by instructions to the JUry, nity to reply. 1'he State v. Hussey, 7 Iowa,
or bv motion for a new trial; it nmst be specially 409.
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SEc. 4169. I£, when the offense is committed, the defendant is out
o£ the state, the indictment or prosecution may be found or commenced within the time herein limited after his coming into the state,
and no period during which the party charged was not usually and
publicly resident within the state is a part of the limitation.
SEc. 4170. An indictment is found within the meaning o£ this
chapter, when it is duly presented by the grand jury in open court and
there received and filed.

Defendant out
of the state.
R. § .516.

When lndictm·nt I•
f1mnd.
R. § 4517.

CHAPTER 9.
OF FUGITIVES FROM JUSTICE.

SECTION 4171. The governor o£ the state may, in any case authorized by the constitution and laws of the United States, appoint agents
to demand of the executive authority of any other state or territory, or
from the executive authority of any foreign government any fugitive
from justice charged with treason or felony, and the accounts of the
agents appointed for that purpose must be audited by the auditor of
state and_ paid out of the state treasury.
[The expenses to be allowed agents for returning fugitives from
justice, shall be the fees paid the officers o£ the state upon whose governor the requisition is made; and the agent shall receive not exceeding ten cents per mile, each way, for all necessary travel of himself
and for each fugitive, five cents per mile additional for the number of
mile's which such fugitive shall have been conveyed.
Bills for such expenses shall be made out in such manner as to show
the actual rout traveled, and the number of miles, and be verified by
affidavit, and be accompanied by proof that the fugitive for whom
requisition was made has been returned and delivered into the custody
of the proper authority; provided, that the state shall, in no case,
pay the costs of returning the fugitive where he has not been tried,
unless it shall be shown to the satisfaction of the governor that the
want of trial has not been owing to any fault or neglect on the part
o£ the person or persons interested in the prosecution.]
SEc. 4172. No compensation, fee, or reward o£ anv kind, can be
paid to, or received by, a public officer o£ this state £or" a service rendered or expense incurred in procuring from the governor the demand
mentioned in the last section, or the surrender of the fugitive, or for
conveying him to this state, or detaining him therein, except as provided by law.
SEc. 4173. A violation of the last section is a misdemeanor.
SEc. 4174. No executive warrant for the arrest and surrender of
any person demanded by the executive authority of any other state or
territory, as a fugitive from the justice of such state or territory, and
no requisition upon the executive authority of any other state or territory, for the surrender of any person as a fugitive from the justice
of this state, shall be issued, unless the requisition from the executive
authority of such other state or territory, or the application for such
requisition upon the executive authority of such other state or territory shall be accompanied by sworn evidence that the party charged is

Agents appointed to appreheud:.
expense.
R. § 4518.

Amended by ch.
65, 17 G. A.

Expenses to be
allowed agents.
Mileage ten
cents.
Form of bill of
expenses.

No eompensatlon except provided by law.
R. § 4519.

Misdemeanor.
R. § 4520.
Executive warrants: for fugf..
tlve: when to Issue.
R. § ~21.

992

Requieltion
from another
state.
R. § 4522.

FUGITIVES FROM JUSTICE.

[TITLE

XXV.

a fugitive from justice, and by a duly attested copy of an indictment,
or a duly attested copy of a complaint, made before a court or magistrate authorized to receive the same.*
SEc. 4175. Whenever a demand is made upon the governor o~ this
state by the executive of any other state or territory, in any case authorized by the constitution and laws of the United States, for the delivery of any person charged in such state or territory with any crime,
if such person is not held in custody or under bail to answer for any
offense against the laws o£ the United States or of this state, he shall
issue his warrant under the seal of the state authorizing the agent who
makes such demand, either forthwith or at such time as may be designated in the warrant, to take and transport such person to the line of
this state at the expense of such agent, and may also by such warrant
require all peace officers to afford all needful assistance in the execution
'
thereof.
EXAMINATION BY :MAGISTRATE.

Warrant of
magistrate:
when to Issue.
R. § t523.

BaiL
R. § 452!.

Committed.
R. § 4525.

SEc. 4176. If any person be found in this state charged with any
crime committed in any other state or territory, and liable by the constitution and laws of the United States to be delivered over upon the
demand of the governor thereof, any magistrate may, upon complaint
on oath setting forth the ofl'ense and such other matters as are necessary to brin~ the case within the provisions of law, issue a warrant for
the arrest of such person.q
SEc. 4177. I£, upon examination, it apper that there is reasonable
cause to believe the complaint true, and that such person may be bwfully demanded of the governor, he shall, if not char~ed with murder,
be required to enter into an undertaking, with sufficient surety in a
reasonable sum, to appear before such magistrate at a future day, allowing reasonable time to obtain the warrant from the governor, and
abide the order of such magistrate in the premises!
SEc. 4178. If such person does not give bail, or if he is charged
with the crime of murder, he must be committed to prison, and there
detained until such day in like manner as i£ the offense charged had
been committed within this state.

*A citizen and resident of Iowa who is charged
with having been constructively guilty of an offense in another state, upon which a requisition
is based, but who never in fact has fled therefrom, is not a fugitive from ju11tice within the
meaning of the. constitution. Jones et al. t>.
Leonal'd, 50 Iowa. 106.
The determination of the governor that the
sworn evidence accompanying the requisition
is sufficient to establish the facts upon which the
requisition is based, is not conclusive of the matters therein set forth. Id.
q A person arrested in this state, under
section 4176 of the code, charged before a
magistrate with the crime of murder in the second degree, committed in another state, is upon
an adjournment of the examination entitled to
bail for his appearance before the magistrate on
the day to whwh the case is adjourned; and in
case of his failure to annear at that time accord-

ing to the terms of his recognizance, the same
may be declared forfeited, and an action maintained thereon against the bail. 7'he State v.
Httjfol'd, 23 Iowa, 579.
r This chapter contemplates that a charge of
the crime against the person to be arrested and
delivered up must be made in the state where
the crime was committed, in the form of an indictment, information or accusation known to
the law of such state, before some court or officer thereof. The Statev. H11ffol'd, 28Iowa, 391.
Unless a charge is thus made in the state from
which the defendant is an alleged fugitive, a
magistrate of this state has no jurisdiction under the statute to hold him to bail, and a bond
given by the accused, in s!lch case, is invalid,
and though volutarily executed does not estop
the defimdant from urging want of jurisdiction
in the magistrate. ld.
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SEc. 4179. A failure of such person to attend before the magistrate at the time and place mentioned in the undertaking, is a forfeiture thereof.
SEc. 4180. I£ such person appear before the magistrate upon the
day ordered, he must be discharged unless he is demanded by some
person authorized by the warrant of the governor to receive him, or
unless the magistrate see good cause to commit him or to require him
to enter into a new undertaking for his appem:ance at some other day
to await a warrant from the governor.
SEc. 4181. Whether the person so charged be bound to appear, be
committed, or discharged, any person authorized by the warrant of
the governor may at any time take him into custody, and the same is
a discharge of the undertaking, if there be one.
SEc. 4182. The complainant in any such case is answerable for all
the costs and charges, and for the support in prison of ariy person so
committed, and the magistrate before issuing his warrant or hearing
the cause, must require the complainant to ~ive security for the payment of all such costs, or may require them m advance.
SEc. 4183. Upon the appointment of any agent for the arrest of
a fugitive from justice under the provisions of this chapter, the governor is hereby authorized to make it a condition upon such appointment, and the issue of the writ, that the same shall be executed without
expense to the state, if in his opinion justice and equity so require.
SEc. 4184. "\Vhen, in the opinion of the governor, expenses
incurred in the arrest of fugitives from justice should be paid by the
state, such expenses shall be made out by items in detail, and sworn
to, and approved by him and at least two other members of the executive council, and when so approved shall be audited and paid out of
the general revenue of the state, and this section shall be sufficient
authority for the payment of the same.

Forfeiture of
ba!l.
R. § 4526.
Discharge.
R. § 4527.

Re-arrest on
governor's warrant.
R. § 4528.

Coats.
R. § 4529.

Condition as to
expenso before
appointing
agent.
Ch. 39, § 1, 12
G. A.
When expenses
are paid by
state.
Same§ 2.

CHAPTER 10.
OF WARRANTS OF ARREST ON PRELIMINARY INFORMATION.
SECTION 4185. When complaint is made before a magistrate of the
commission of some designated public offense; triable on indictment
in the county in which such magistrate has local jurisdiction, and
charging some person with the commission thereof, he may issue a
warrant for the arrest of such person. The complaint may be in form
substantially the same as provided in section four thousand six hundred and sixty-three of chapter fifty-two of this title.
SEc. 4186. The warrant of arrest on a preliminary information,
must be substantially in the following form:
CouNTY oF ........ .
TnE STATE OF I owA,
To any Peace Officer cif the State:
Preliminary information upon oath having been this day laid before
63

Compla.!nt.

Warrant: form
of.
R. § 4534.
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me that the crime of {designating it,) has been committed, and accusing A. B. thereof:
You are, therefore, commanded forthwith to arrest the said A. B.
and bring him before me at (naming the place), or in case of my
absence or inability to act, before the nearest or most accessible magistrate in this county.
Dated at .... this .... day of .... A. D. 18 ..
C. . . . D .... , Justice of the Peace.
(or as the case may be.)
Subpama as witnesses E .... F .... and G .... H ....
Same.
R. § 4535,

Directed.
R. § 4536.
If offense Is a
misdemeanor.
R. § 4537.

How served.
H.§ 4538.
If offense be

felony.
R. § 4539.

Bail in case of
mif:ldemeanor.
R. § 4540.

Order of discharge of de·
fendant.
R. § 4541.

SEc. 4187. The warrant ~ust specify the name of the defendant,
and if it be unknown to the magistrate, may designate him by any
name. It must also state, by name or general description, an offense
which authorizes the magistrate to issue the warrant, the time of issuing it, and the county, city, town, township or village where it was
issued, and must be signed by the magistrate with his name of office.
SEc. 4188. It must be directed to "any peace officer in the state."
SEc. 4189. I£ the offense stated in the warrant be a misdemeanor,
the magistrate issuing it must make an indorsement on the warrant
as follows: "Let the defendant, when arrested, be admitted to bail in
the sum of .... dollars, if he desires to give bail," and fix in the
indorsement the amount in which bail may be taken.
SEc. 4190. The warrant of arrest may be delivered to any peace
officer for execution, and executed in any county in the state.
SEc. 4191. I£ the offense stated in the warrant be a felony, the
officer making the arrest must take the defendant before the magistrate who issued it at the place mentioned in the command thereof,
or, in the event of his absence or inability to act, before the nearest
or most accessible magistrate in the county in which it was issued.
SEc. 4192. I£ the offense stated in the warrant be a misdemeanor,
and the defendant be arrested in another county, the officer must.
upon being required by the defendant, take him beforP a magistrate
or clE>rk of the district court of the same county in which he was
arrested, for the purpose of giving bail, and the magistrate or clerk
before whom he is taken in such county, must take bail from him
accordingly for his appearance at the district court of the county in
which the warrant was issued, on the first day of the next term
thereof.
SEc. 4193. On taking bail in the case provided for in the preceding
section, the magistrate or clerk taking such bail niust make on the
warrant an order, signed by him with his name of office, for the discharge of the defendant, substantially as follows:
CouNTY

(here name the county),
'l'HE STATE OF lowA.
To (here state the name of the officer who has the defendant in
custody, with the addition of his name of office thus, A. B. sheriff
of .... county, according to the truth).
The defendant named in the warrant of arrest in your custody,
under the authority thereof, for the offense therein designated, having
given sufficient bail to answer the same, by the undertaking herewith
delivered to you, you are commanded forthwith to discharge him from
custody, and without unnecessary delay deliver this order, together
OF

CIIAP.
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with the said undertaking of bail, to the clerk of the district court
of .... county, on or before the first day of the next term thereof.
Dated at .... , this .... day of .... , ..A. D., (or as the case may be).
. . . . . . . . . ....... , Justice of the Peace,
(or as the case may be) .
.And must deliver the warrant with the order thereon, together with
the undertaking of bail, to the officer having the defendant in custody,
who shall forthwith discharge the defendant from arrest and without
unnecessary delay, and on or before the first day of the next term of
the court at which the defendant is required to appear, deliver or transmit by mail or otherwise the warrant with the order thereon, together
with the undertaking or bail, to the clerk of the court at which the
defendant is required to appear, who shall forthwith file the same in
his office; and the magistrate who issued the warrant shall return to
the clerk the affidavits of the informant, and his witnesses upon which
the warrant was il'lsued, on or before the first day of the next term of
the court, and the clerk shall, when the affidavits are returned by the
magistrate, file the same in his office, with the warrant and undertaking of bail.
SEc. 4194. I£ bail be not forthwith given by the defendant as provided in the two preceding sections, the magistrate or clerk must redeliver to the officer the warrant, and the officer must take the defendant before the magistrate who issued it, at the place mentioned in the
command thereof, or, if he be absent or unable to act, before the nearest or most accessible magistrate in the county in which the warrant
was issued.
SEc. 4195. In all cases when the defendant is arrested, he must
be taken before the magistrate or clerk without unnecessary delay,
and the officer must at the same time deliver to the magistrate or clerk
the warrant, with his return thereon, indorsed and subscribed by him
in his name of office.
SEc. 4196. I£ the defendant be taken before a magistrate in the
county in which the warrant was issued, other than the magistrate
who issued it as hereinbefore provided, the affidavits on which the
warrant was issued must be sent to such magistrate, or if they cannot
be procured, the informant and his witnesses must be subpoonaed to
make new affidavits.

If ball be not

given.
R. § 4542.

Proceedings after arrest,
R. § 4543.

SamE".
}{, § 4544.

CHAPTER 11.
OF ARREST, AND BY WHOM AND HOW MADE.

SECTION 4197. .Arrest is the taking of a person in custoJ.y in a Whatls.
4
case, and in the manner authorized by law.
R. § M5.
SEc. 4198. .An arrest may be made by a peace officer, or by a pri- R.
By whom.
§ 45t6.
va t e person.
1
SEc. 4199. .A peace officer may make an arrest in obedience to a ii, ~h4~trant.
warrant delivered to him.
SEc. 4200. .A peace officer without a warrant may make an arrest: :C~~.,<'~iftirr.
1. For a public offense committed or attempted in his presence;
R.§454s.
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2. Where a public offense has in fact been committed, :md he has
reasonable ground for believing that the person to be arrested has
committed it."
SEc. 4201. A private person may make :m arrest:
1. For a public offense committed or attempted in his presence;
2. When a felony has been committed, and he has reasonable
ground for believing that the person to be arrested has committed it.
SEc. 4202. A magistrate may orally order a peace officer, or a private person, to arrest any one committing, or attempting to commit,
a public offense in the presence of such magistrate, which order shall
authorize the arrest.
SEc. 4203. An arrest may be made on any day, or at any time of
the day or night.
SEc. 4204. The person making the arrest must inform the person
to be arrested of the intention to arrest him, of the cause of the arrest,
of his authority to make it, and that he is a peace officer, if such be
the case, and require him to submit to his custody, except when the
person to be arrested is actually engaged in the commission of, or
attempt to commit, the offense, or flies immediately after its commission, and if acting under the authority of a warrant, he must give
informatio.n thereof and show the warrant if required.
SEc. 4205. 'When the arrest is being made by an officer under the
authority of a warr:mt, after inform:!ttion of the intention to make the
arrest, if the person to be arrested either flee or forcibly resist, the
officer may use all necessary means to effect the arrest.
SEc. 4206. To make an arrest, if the offense be a felony, a private
person, if any public offense, a peace officer acting under the authority
of a warrant, or without a warrant, may break open a door or window
of a house in which the person to be arrested may be, or in which
they have reasonable grounds for believing he is, after having demanded admittance and explained the purpose for which admittance
is desired.
SEc. 4207. Any person who has lawfully entered a house for the
purpose of making an arrest under the provisions of the preceding
section, may break open the door or window thereof if detained therein,
when necessary for the purpose of liberating himself; and an officer
may do the same, when necessary for the purpose of liberating a person who, acting in his aid, and by his command, lawfully entered for
the purpose of making an arrest, and.detained therein.
SEc. 4208. Any person making an arrest, may orally summon as
many persons as he deems necessary to aid him in making the arrest,
a~d all pl)rsons failing to obey such summons shall be guilty of a
mlSdemeanor.
SEc. 4209. An arrest is made by an actual restraint of the person
to be arrested, or by his submission to the custody of the person
making the arrest.
SEc. 4210. No unnecessary force or violence shall be used in
making an arrest.
SEc. 4211. A person arrested is not to be subjected to any more
restraint than is necessary for his detention.

• The power to detain an offender in custody in justification in an action for false imprisonfor a resonable length of time, is inherent to ment. Ilutchinson v. Langster, 4 G. Gr., 340.
the duties of a peace officer, and may be pleaded
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SEc. 4212. He who makes an arrest may take from the person ar- May take weap·
from perrested all offensive weapons which he may have about his person, and ons
sons arrested.
must deliver them to the magistrate before whom he is taken to be R. ~ 4560.
disposed of according to law.
SEc. 4213. If a person, after being arrested, either by a peace offi- Escape.
cer without a warrant, or by a private person, escape, or be rescued, R. § 4561 •
the person from whose custody he escaped or was rescued, may imme- ·
diately pursue and retake him in any part of the state, and for that
purpose may, if necessary, break open the door or window of a house
in which he may be, or in which he has reasonable grounds to believe
he is, after having stated his purpose and demanded admittance, and
when the person escaping or rescued was in custody under a warrant
or commitment, this may be done at any time under the original warrant or commitment.
SEc. 4214. A peace officer may take before a magistrate a person Arrest by by·
who, being- engaged ~n a breach of the peace, is arrested by a bystand- ;t•§l:~2.
er and dehvered to him.
SEc. 4215. A private person who has arrested another for the ~;ri:;::~1r~
commission of an offense, must, without unnecessary delay, take him eon.
4563
before a magistrate or deliver him to a peace officer.
R. §
•
SEc. 4216. A private person who makes an arrest and delivers the same.4564
person arrested to a peace officer, must also accompany the officer be- R. § '
fore the magistrate.
SEc. 4217. An officer making an arrest in obedience to a warrant, By
officer with
warrant.
shall proceed with t h e person arrested as commanded by t h e warrant, R. § 4565.
or as provided by law."
SEc. 4218. When an arrest is made without a warrant, whether !'a~:Ofthout
by a peace officer or a private person, the person arrested shall, with- R. § 4566.
out unnecessary delay, be taken before the nearest or most accessible
magistrate in the county in which the arrest is made; and the
grounds on which the arrest was made shall be stated to the magistrate by affidavit, subscribed and sworn to by the person making the
statement before the magistrate, in the same manner as upon a preliminary information, as nearly as may be.
HEARING BEFORE MAGISTRATE.

SEc. 4219. I£ the magistrate believes £:rom the statements in the
affidavit that the offense charged is triable in the county in which the
arrest was made, and that there is sufficient ground for a trial ot preliminary examination, as the case may require, and that it will not be
inconvenient for the witnesses on the part o£ the state that such trial
or preliminary examination should be had before him, he shall proceed as if the person arrested had been brought before him on arrest
under a warrant, and i£ the case be one within his jurisdiction to try
and determine, shall order an information to be filed against him.
SEc. 4220. If the magistrate believes from the statements in the
affidavit that the offense charged is triable in the county in which the
arrest is made, and that there is sufficient ground for a trial or preliminary examination, and that it w.ill be more convenient for the
witnesses on the part of the state that such trial or examination
should be had before some other magistrate, he shall, by a written
• An officer serving a warrant would be au- ing bail in the required amount.
thorized to discharge the prisoner upon his giv- Archer, 48 Iowa, :no, 312.

Magistrate may
order information to be filed.
R. § 4567,

May order hearing to take pla.ce
before another
magistrate.
R. § 456R,

The State v.
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When the offense I" triable
in anoth~r county.
R. § 4569.

Ball: commitment: discharge.
R. § 4570.

Same.
R. § 4572-

Oflleer having
person in custody to take him
before magistrate.
R. § 4572-
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order by him signed with his name of office, commit the person arrested to a peace officer, to be by him taken before such magistrate in
the same county who has jurisdiction to try or examine the charge as
the case may require, and as shall be convenient for the witnesses on
the part of the state, and deliver the affidavit and the order of commitment to the peace officer, who shall proceed with the person arrested as directed by the order; and such magistrate., when the person
arrested is brought before him, shall proceed as on an arrest under a
warrant, and, if the case be within his jurisdiction to try and determine, shall order an information to be filed against the person arrested.
SEc. 4221. If the magistrate believes from the statements in the
affidavit that the offense charged is triable in a county different from
that in which the arreo;t is made, and that there is sufficient ground
for a trial or preliminary examination, he shall, by a written order by
him signed with his name of office, commit the person arrested to a
peace officer, to be by him taken before a magistrate in the county in
which the offense is triable, who has jurisdiction to make either preliminary examination into the charges, or try and determine the same,
as the case may require, and, if the offense be a misdemeanor only triable on indictment, shall fix in the order the amount of bail which
the person arrested may give for his appearnnce at the district court
of the county in which the offense is indictable, on the first day of the
next term thereof, to answer an indictment.
SEc. 4222. I£ bail be given as provided in the preceding section, it
may be either before the magistrate making the order, or the magistrate in the county in which the offense is triable before whom he is
taken under the order, or a magistrate of any county through which
he passes in going from the county in which the arrest was made to
that in which the offense is triable, or the clerk of the district court
of either of said counties; and, when given, the magistrate or clerk
taking the same shall make on the order of commitment an order for
the discharge of the person arrested from custody, who shall forthwith be discharged accordingly, and to transmit by mail, or otherwise,
to the clerk of the district court of the county at which the person
arrested is bound to appear, on or before the first day of the next
term thereof, and as soon as it can be conveniently done after taking
the bail, the affidavits, the order of commitment and discharge,
together with the undertaking of the bail, who shall file the same
together in his office.
SEc. 4223. If bail be not given as provided in the last two sections, before the magistrate in the county in which the arrest was
made, or if the offense charged is a felony, or a misdemeanor, triable
on information, the magistrate must deliver the affidavits and the
order of commitment to a peace officer, who shall proceed with the
person arrested as directed by the order, or provided by law; and the
magistrate in the county in which the offense is triable, when the person arrested is brought before him, shall proceed as on an arrest under
a warrant, and if the case be within his jurisdiction to try and determine, shall order an information to be filed against the person arrested.
SEc. 4224. In the cases contemplated in the last three sections,
the officer having the person arrested in custody, under the order,
shall take him before the proper magistrate in the county in which
the offense is triable, which is most convenient for the witnesses on
the part of the state, unless, in case of a misdemeanor triable on
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indictment as hereinbefore provided, the person arrested desires to
give bail, in which case he shall take him before the most convenient
magistrate in the county in which the offense with which he is
charged is triable, or any county through which he passes in going
£rom the county in which the arrest was made to the count.y in which
the offense is triable, or before the clerk o£ the district court o£ either
o£ said counties £or the purpose o£ giving bail.
SEc. 4225. In all cases, the peace officer, when he takes a person
committed to him under an order as provided in this chapter before a
mag-istrate, or clerk o£ the district court, either £or the purpose o£
givmg bail, i£ bail be taken, or £or trial or preliminary examination,
must make his return on such order, and sign such return with his
name of office, and deliver th·e same to the magistrate or clerk.

Officers return,
bow made.
R. § 4573.

CHAPTER 12.
OF

PHELHIINARY EXAMINATIONS.

SECTION.-4226. When the defendant is brought before the magistrate on arrest, either with or without a warrant, the magistrate must
immediately inform him of the offense with which he is charged, and
o£ his right to the aid of counsel in every stage o£ the proceedings.
SEc. 4227. The magistrate must allow the defendant a reasonable
time to send £or counsel, and, if necessary, must adjourn the examination £or that purpose.
SEc. 4228. The magistrate, immediately after the appearance o£
counsel, or, i£ the defendant require the aid o£ counsel, after waiting
a reasonable time therefor, must proceed to examine the case; provided,
however, that before said examination is commenced, said defendant
may have a change o£ venue upon filing an affidavit that the magistrate is prejudiced against him, is a material witness £or either party,
or that the defendant cannot obtain justice before him, as affiant
verily believes. On filing o£ such affidavit a change o£ venue must be
allowed, and the mag-istrate must immediately transmit all original
papers, and a transcnpt o£ the record entire in the case, to the next
nearest magistrate in the township against whom no objection exists,
i£ there be any; i£ not, to the next nearest magistrate in the county
against whom no such objections in the opinion of the justice exists,
who shall proceed with said examination as hereinafter provided.
Only one such change of venue shall be allowed.
SEc. 4229. The examination must be terminated at one session
unless the magistrate, £or good cause shown, adjourn it.
SEc. 4230. No examination can be adjourned £or a longer period
than thirty days.
SEc. 4231. I£ an adjournment be had £or any cause, the magistrate
shall commit the defendant £or examination, or require him to give
ample security £or his appearance at the time and place to which the
examination is adjourned.
SEc. 4232. I£ there is no jail in the county, the sheriff must retain
the defendant in his custody until the examination.

Right of defendant to coun-

sel,
R. § 4575.

Same.
R. § 4576.

Examination.
R. § 4577.

Change of ven
ue.

Same.
R. § 4578.
Adjournment.
R. § 4579.
Ball.
R. § 4580.

When no jail.
R. § 4582.
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Subpronas.
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4583.

Depositions.

Cross-interrogator!, a.
Read in evi·
dence.

Cross-examina.·
tion.
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SEc. 4233. The magistrate must issue subpoonas for any witnesses
required either by the state or by the defendant, and the witnesses
who appear at the examination must be examined in the presence o£
the defendant.
SEc. 4234. The deposition of a witness who resides out of the
county in which the examination is had, may be taken, on application
o£ the defendant on the order of the magistrate, before any officer
authorized to take depositions in civil cases; which order shall not be
made until three days after the filing with the magistrate of the
written interrogatories to be propounded to the witness; nor until
three days after the service o£ notice on the state, or on the attorney
who appears for the state, of the filing of such interrogatories.
SEc. 4235. Before the order to take the deposition is made, the
state may file cross-interrogatories to be propounded to the witness,
which shall be answered by him in the deposition.
SEc. 4236. At the expiration of three days from the filing of the
interrogatories, and the service of the notice thereof on the state as
above provided, the magistrate may order the testimony o£ the witness
to he taken in answer to the interrogatories and cross-interrogatories,
if any, on file; and the deposition thus taken may be read as evidence
on the examination; nor shall the same be excluded because of any
irregularity in the taking of it, i£ the magistrate is satisfied that the
irregularity complained of could work no substantial prejudice to the
opposite party.
·
(Section 4237 repealed by section 2, chapter 168, of the laws of 1878.)
SEc. 4238: When the defendant testifies in his own be hal£, he shall
be subject to a cross-examination as an ordinary witness; provided,
that, in the cross-examination, the state shall be strictly confined to ·
the matters testified to in the examination in chief.
TRIAL.

Witnesses excl:ld-d.
!l. § 4591.

Persons excluded.
R. § 4592.

Testimony in
writing.
R. § 4593.

SEc. 4239. While a witness is under examination before the magistrate, he may exclude all others who have not been examined. He
may also cause the witnesses to be kept separate, that they may not
converse with each other uhtil they are all examined.
SEc. 4240. The magistrate must also, upon the request of the
defendant, exclude £rom hearing the examination all persons except
the magistrate, his clerk, the peace officer who has the custody o£ the
defendant, the attorney or attorneys representing the state, and the
defendant and his counsel.
SEc. 4241. The magistrate shall, in the minutes o£ the examination, write out, or cause to be written out, the substance of the testimony given on the examination by each 'vitness examined before
him, showing the name o£ the witness, his place o£ residence, and his
business or profession, and the amount to which each witness is entitled for mileage and attendance.•

• The minutes of the testimony taken by the
justice upon a preliminary examination, as prescribed in the statute are not conclusive when
introduced by the defendant on his trial in the
district court, as to what the witnesses testified
to upon such examination. The State v. Hull,
26 Iowa, 292.
The minutes of evidence taken by a magistrate on a preliminary examination, or before a

grand jury, are not admissible upon the trial of
an indictment, for the purpose of impeaching a
witness. The State v. Hayden, 47 I d., 11.
If the magistrate shall cause the testimony of
the witnesses to be reduced to writing, he does
it for his own convenience, and the county is
not chargeable therefor. Sanford v. Lee County, 49 Id., 148.
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SEc. 4242. After the examination is closed, the magistrate must
nttach together the complaint, the warrant or order of commitment,
if any, under which the defendant was brought before him, the minutes of the examination, including all depositions on file with him
and used in the examination, and annex thereto his certificate, which
must set forth in substance the time and place of examination, and
that the minutes thereof are true, and the certificate must be signed
by the magistrate, with his name of office.
SEc. 4243. I£, after hearing the testimony, it appear to the magistrate, either that a public offense has not been committed, or that
there is no sufficient reason for believin~ the defendant guilty thereof,
he must order the defendant to be discharged; and such order must
be indorsed on the minutes of the examination or annexed thereto
and signed by the magistrate, to the following effect: "There being
no sufficient cause for believing the defendant guilty of the offense
herein mentioned, or of any other offense, I order him to be discharged."
SEc. 4244. If it appears from the examination that a public offense
triable on indictment has been committed, and that there is sufficient
reason for believing the defendant guilty thereof, the magistrate shall
in like manner indorse on or annex to the minutes of the examination,
an order signed by him to the following effect: "It appearing to me
by the within minutes that the offense therein mentioned, or any
other offense triable on indictment, according to the fact, stating generally the nature thereof, has been committed, and there is sufficient
cause for believing the defendant guilty thereof, I order that he be
held to answer the same."

Magistrate'•
certificate.
R. § 4594.

Judgment.
R. § 4595.

Same.
R. § 4596.

BAIL.

SEc. 4245. If bail be taken by the magistrate, the following words
in substance must be added to the order mentioned in the preceding
section, "and I have admitted him to bail to answer thereto by the
undertaking hereto annexed," and the undertaking of bail must be
annexed thereto. t
SEc. 4246. If bail be not given by the defendant, then the magistrate must add to the order mentioned in section forty-two hundred
and forty-four the following words in substance: "and that he be admitted to bail in the sum of (here state the amount), and that he be
committed to the jail of the county of (here name the county) until
he give such bail.'
SEc. 4247. If the magistrate order the defendant to be committed,
he shall make out a warrant of commitment, signed by him with his
name of office, and deliver it with the defendant to the officer to
whom he is committed, or, if the officer be not present, to a peace
officer who shall deliver the defendant into the proper custody, together with the warrant of commitment, which warrant may be in
form following:
' When a defendant is accused of a capital offense he may be admitted to bail by the examining magistrate, when the evidence is slight, or
tends to show that it was committed under mitigatmg circumstances and would not be punished with death. The State v. Klin.qman, 14
Iowa, 404; The State v. Hufford e. al., 23 Id., 579.

Order admitting.
R. § 4598.

Same.
R. § 4599.

:Mittimus.
R. § 4600.

Where a defendant is charged with a felony
with a preliminary information before a magistrate, is arrested in another county, he is not
entitled to be taken before a magistrate thereof
for the purpose of giving bail. The State v. Cannon et al., 34 Id., 352.
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"THE STATE oF IowA:

To the sheriff of ........ county.
An order having been this day made by me, that A ...... B ...... ,
(the name of the defendant) be held to answer upon a charge of (state
the offense) you are commanded to receive him into your custody ami
detain him in the jail of the county until he be legally discharged.
Dated at . . . . . . . . this . . • . . . . . day of ........ , A. D .... .
Witnesses must
give undertaking.
H. § 4601,

Amended by
ch. 130, 18 G. A.

When to give
security.
R. § ~602.

Minors and
married women.
R. § ~603.

Witness committed,
R. § 460~.

Papers returned
to diPtrict court.
R. § 4605.

When magistrate to return
pa1-ers.
R. § ~607.

SEc. 4248. On holding the defendant to answer, the magistrate
must take from each material witness examined by him on the part of
the state, a written undertaking, to the effect that he will appear and
testify at the court to which the defendant is bound to answer [when
required in the further progress of the cause; and that he will not evade
or attempt to evade the service of a subprona], or that he will forfeit
the sum of one hundred dollars.
.
SEc. 4249. Whenever the magistrate is satisfied by oath, or otherwise, that there is reason to believe that any such witness will not
fulfill his undertaking and appear and testify unless surety be required,
he may order the witness to enter into a written undertaking with
sureties, and in such sum as he may deem proper for his appearance.
SEc. 4250. Minors and married women who are material witnesses
against the defendant, may, in like manner, be required to procure
fmreties for their appearance as provided in the preceding sec;.tion.
SEc. 4251. I£ a witness, required to enter into an undertaking to
appear and testify, either with or without sureties, refuse compliance
with the order for that purpose, the magistrate must commit him
until he comply or be legally discharged.
SEc. 4252. When a magistrate has discharged a defendant, or held
him to answer an indictment, he must return to the district court of
the county, on or before its opening, on the first day of the next term.
thereof, and as soon after the closing of the examination as practicable, all the papers mentioned in section four thousand two hundred
and forty-two of this chapter, together with the undertaking of bail
for the appearance of the defendant, and the undertakings of the witnesses, or for them, taken by him.
SEc. 4253. If it appear from the examination that a public offense
has been committed which is not triable on indictment, but on information only, and that there is sufficient reason for believing the
defendant guilty thereof, the magistrate shall retain all the paperf',
and forthwith order an information to be filed against the defendant,
before him. If he have not jurisdiction to try and determine the
same, he shall indorse on, or annex to, the minutes of the examination an order, signed by him to the following effect: "It appearing
to me by the within minutes that the offense of (here state its name,
or nature generally) has been committed, and that there is sufficient
reason for believing the defendant guilty thereof, I order that an
information be filed against him therefor before (here name some
magistrate who is the nearest and most accessilJle in the same county,
and who has jurisdiction, giving the name of office), and that the
defendant be committed to any peace officer to be taken before such
magistrate." And the magistrate shall thereupon cause each material
witness on the part of the state to enter into a written undertaking,
to the effect that he will appear forthwith before the magistrate before
whom the defendant is to be taken, or that he will forfeit the sum of
fifty dollars, and deliver the undertaking, with all the other papers, to

\
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a peace officer, who shall forthwith proceed as directed by the order,
and take the defendant before such magistrate, and deliver all the
papers with the undertakings o£ the witnesses to the magistrate
directed in the order, and make his return thereto, and sign the same
with his name of office, and the magistrate before whom he is taken
shall thereupon proceed accordingly.
.
SEc. 4254. When the defendant is discharged, the justice shall, i£
he is satisfied that the prosecution is malicious or without probable
cause, tax the costs against the complainant and render judgment
therefor; but the person against whom such judgment is rendered
may appeal in the same manner, and with the same effect, as is provided for a prosecuting witness in section. £our thousand six hundred
and [ninety-one]_o£ this code. [Otherwise the costs shall be taxed
against the state. I

Cost•.

Amended by cb.
:KJ,l5 G. A,

CHAPTER 13.
OF SELECTING, DRAWING, SUMMONING AND EMPANELING OF THE
GRAND JURY.
SECTION 4255. The selecting, drawing aml summoning o£ the
grand jury is as prescribed in the code o£ civil practice.
SEc. 4256. At a term o£ court at which grand jurors are required
to appear, the panel shall be called, and the names o£ the grand jurors
who shall appear shall be entered on the record. I£ fifteen grand
jurors do not appear, or i£ the number appearing be reduced from any
cause, either then or afterward, to less than fifteen, the court may
order the sheriff o£ the county to summon a sufficient number of
qualified persons to complete the panel.•
SEc. 4257. Persons summoned by the sheriff to supply a deficiency
in the requisite number o£ grand jurors, serve only during the term
at which they are summoned.
SEc. 4258. A defendant held to answer to a public offense, may
challenge the panel of the grand jury, and the state or defendant may
challenge an individual juror.
SEc. 4259. A challenge to an individual juror may be made by the
state, £or one or more o£ the following causes:
1. That he is related either by affinity or consanguinity nearer
than in the fifth degree, or stands in the relation o£ agent, clerk, servant or employe to any person held to answer for a public offense
whose case may come before the grand jury;
2. That he is bail for any one held to answer for a public offense,
whose case may come before the grand jury;
3. That he is defendant in a prosecution similar to any prosecution to be examined by the grand jury;
4. That he is, or within one year preceding has been, engaged or
interested in carrying on any business, calling or employment, the

Selecting grand
jury.
R. § 4608.
Grand jurors.
R. § 4609.

Same.
R. § 4610.
Challenge,
R. § 4611,

• If, by reason of challenges sustained to in· the sheriff tn fill the pa.nel by summoning a sufdividual jurors, or from any other cause, the ficient number of qualified persons for that purgrand jury becomes reduced to a less number pose, The State v. Garhart, 35 Iowa, 315.
than fifteen, it is the duty of the court to order

1004:

To the panel.
R. § 4612.
To individual
jurors.
R § <1613.

Decided by the
court.
When cha.llenge
allowed.
R. § 4616.

Same.
R. § 4617.

Inform the
court.
R. § 4618.
Challenge to
panel: no chal·
lenge a~er jury
is aworn.
R. § 4619,

Foreman.
R. § !l!l2<l.

Oath.
R. § <1621.

SELECTING .AND BIP.ANELING GRAND JURY.

[TITLE

XXV.

carrying on of which is a violation of law, and for which the juror
may be indicted by the grand jury.b
SEc. 4260. A challenge to the panel can be interposed only for
the reason that they were not appointed, drawn or summoned as prescribed by law.
.
SEc. 4261. A challenge to an individual juror by the defendant,
may be made for one or more of the following causes only:
1. That he is a minor, insane or not competent by law to serve as
such juror;
2. That he is a prosecutor upon a charge against the defendant;
3. Having formed or expressed such an opinion as to the guilt or
innocence of the prisoner as would prevent him from rendering a true
verdict upon the evidence submitted on the trial.•
SEc. 42.62. Challenges to the panel or to an individual juror, must
be decided by the court.
SEc. 4263. If a challenge to the panel be allowed, the grand jury
is prohibited from inquiring into the charge against the defendant by
whom it was interposed. If the jury does so and finds an indictment
the court must set it aside.
SEc. 4264. If a challenge to an individual juror be allowed, he
shall not be present at, or take any part in, the consideration of the
charge against the defendant.
SEc. 4265. The grand jury must inform the court of a violation
of the last section, that it may be punished as a contempt.
SEc. 4266. When several persons are held to answer for one and
the same offense, no challenge to the panel can be made unless they
all join in such challenge, nor can any objection be interposed by a
defendant to the grand jury or to any individual juror for any cause
of challenge after they are sworn.
SEc. 4267. From the persons summoned to serve as grand juro:rs,
the court must appoint a foreman; the court must also appoint a
foreman when the person already appointed is discharged, excused or
from any cause becomes unable to act before the grand jury is finally
discharged. d
SEc. 4268. The following oath must be administered to the foreman of the grand jury: "You, as foreman of the grand jury, shall
diligently inquire and true presentment make of all public offenses
against the people of this statP, committed or triable within this county,

b An objection to the grand jury or to an in- paneled a legal {!rand jury.
The State v·
dividual juror, cannot be interposed by a de- Hart, 29 Id., 268.
fendant for any cause of challenge, after the
This objection should be taken by challenge
jury has been sworn. The State v. Ingalls et to the panel of the grand jury, and not by deal., 17 Iowa, 8.
· ·
murrer to the indictment. ld.
Semble, that in th~ exercise of a challenge Lo
c That a grand juror was not a citizen of the
the grand jury the accused need not necessarily United States, and, therefore, not qualified to
be personally present, and that the privilege act as such, is not ground tor setting aside an
may be exercised or waived by his attorney in indictment of a defendant who was held to anhis absence. The State v. Felter, 25 ld., 67.
swer before the finding of the indictment. He
A judgment against a defendant on an in- had the opportunity to, and should have made
dictmentfora public offense will not be reversed the objection by way of, challenge to the juror
on the ground that one of the names on the list of before the grand jury was sworn. The State t'.
grand jurors, as drawn, does not appear Gibbs, :39 Iowa, 318.
upon the list returned by the judges of the • d A talesman selected by the sheriff from the
election for that year, when it is not shown but bystanders, may be appointed, by the court,
that the proper steps were taken by the court foreman of the grand jury. The State v. Brandt,
below to correct this error, and thus have em- 41 Iowa, 593, 605.
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of which you have, or can obtain legal evidence; you shall present no
person through malice, hatred, or ill will, nor leave any unpresented,
through fear, favor, or affection, or for any reward, or the promise or
hope thereof, but in all your presentments, you shall present the truth,
the whole truth and nothing but the truth, according to the best of
your skill and understanding. So help you God."
SEc. 4269. The following oath must thereupon be administered to
the other grand jurors present: "The same oath which yourforeman
has now taken before you on his part, you and each of you shall well
and truly observe on your part. So help you God."
SEc. 4270. The grand -jury being impaneled and sworn, may be
charged by the court. In doing so, the court shall give them such information as it may deem proper as to the nature of their duties, and
any charges for public offenses returned to the court or likely to come
before the grand jury. And it is hereby made the duty of the court
to specially give in charge to the grand jury, the provisions of law
regulating the accounting by public officers for fines and fees collected
by them, and providing for the suppression of intemperance.
SEc. 4271. The grand jury on the completion of its business shall
be discharg-ed by the court. But whether its businass be completed or
not, it is drscharged by the final adjournment thereof.
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SECTION 4272. The grand jury has power, and it is made its duty.
to inquire into all indictable offenses committed, or which may be
tried, within the conty and present them to the court by indictment.•
SEc. 4273. The indictment must in all cases be found only upon
evidence given by witnesses produced, sworn and e:x:amined before the
grand jury, or furnished by legal documentary evidence, [or upon the
minutes of the evidence given by witnesses before a committing magtrate.J
SEc. 4274. The grand jury has power, by its foreman, to administer the oath to all witnesses produced and examined before it.
SEc. 4275.. It is the duty of the grand jury to appoint one of its
number, who IS not foreman, clerk thereof, who must take and preserve the minutes of the proceedings and of the evidence given before
it, except the votes of the individual members thereof on finding an
indictment.r
• The grand jury is endowed by law with the
power and charged with the duty of inquiring
mto all indictable offenses committed or which
may be tried within the county. Per DILLON,
Ch. J., in The State v. Schill, 27 Iowa, on page
268.
1 The statute expressly enjoins upon each
member of the grand jury, the duty to keep secret its proceedings; this includes, of course,
the votes taken on the question of finding an in-

Power.
R. § 4626.

Indictment:
how fonnd.
H.§ 4627.
Amended by ch.
1301 18G. A.
Administer
oath.
R. § 4628.
Duty.
R. § 4629.

dictment, and, as respects the votes of the individual members of the grand jury, the clet·k of
the grand jury is prohibited from recording
them. Per MILLER, Ch. J., in The State v.
Gibbs, 39 Iowa, on page 322.
The minutes of the evidence given before the
grand jury, or of that submitted upon preliminary examinatioQ., are not admissible on the
trial for the purpose of impeaching a witness.
The State v. Hayden, 45 Id., 11.
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SEc. 4276. The grand jury is not bound to hear evidence for the
defendant, but it is its duty to weigh all the evidence submitted to
it, and when it has reason to believe that other evidence within its
reach will explain away the charge, it may order such evidence to be
produced.
SEc. 4277. If a member o£ the grand jury knows, or has reason to
believe that a public offense has been committed, triable in the county,
he must declare the same to his fellow jurors, and be sworn as a witness upon the investigation before them.
SEc. 4278. It is made the special duty o£ the grand jury to inquire:
1. Into the case of every person imprisoned in the ja1l of the county
on a criminal charge and not indicted;
2. Into the condition and management of the public prisons within
the county.
3. Into the willful and corrupt misconduct in office of all county
officers;
4. Into' the obstruction of highways.
SEc. 4279. The clerk of the court must, whenever required by the
foreman of the grand jury or district attorney. issue s~1bpamas for
witnesses to appear before the grand jury.
SEc. 4280. The jury is entitled to free access at all reasonable times
to the county jails, and to the examination without charge, of all
public records within the county.
SEc. 4281. The grand jury may, at all reasonable times, ask the
advice of the district attorney, or the court; and the district attorney
may attend before it for the purpose of examining witnesses when
the grand jury deems it necessary.
SEc. 4282. Such attorney shall be allowed at all times to appear
before the grand jury on hts own request, for the purpose of giving
information relative to any matter cognizable by it; but no such
attorney, nor any other officer or person, except the grand jury, must
be present when the question is taken upon the finding of an indictment.g
SEc. 4283. The grand jury should find an indictment when all the
evidence before it, taken together, is such as in its own judgment
would, if unexplained, warrant a conviction by the trial jury. When
the evidence is not such, it should not.
SEc. 4284. Every member of the grand jury must keep secret the
proceedings of that body and the testimony given before them, except
as hereinafter required. Nor shall any grand juror or officer of the
court disclose the fact that an indictment for a felony has been found
against any person not in custody or under bail, otherwise than by
presenting the same in court, or issuing or executing process thereon,
until such person has been arrested. A violation of this section is a
misdenieanor.h

s The mere presence of a bailiff of a court, in
attendance on the grand jury, during the investigation by them of a criminal charge, is not a
sufficient ground of objection to the indictment,
''--if he were not present when the question was
taken upon the finding of the indictment. But
if it were, the objection should be made by motion to set aside the indictment, and not by mo-

tion for a new trial after verdict. The State v.
Kimball, 29 Iowa, 267.
No person, except the members of the grand
jury, are allowed to be present when the vote is .
taken upon finding an indictment. 'l'he State
v. Gibbs, 39 ld., 318, 322.
h See The State v. Gibbs, 39 Iowa, 318, 322,
cited in notes to sections 4275 and 4282. ante.
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SEc. 4285. A member of the grand jury may be required by the
court to disclose the testimony of a witness. examined before them,
for the purpose of ascertaining whether it is consistent with that
given by the witness before court, or to disclose the testimony given
before them by any witness upon a charge against him of perjury. 1
SEc. 4286. No grand juror shall be questioned for anything he may
say, or any vote he may give, in the grand jury relative to a matter
legally pending before them, except for perjury of which he may have
been guilty in making an accusation, or in giving testimony to his
·
fellow jurors.J
SEc. 4287. When a witness under examination before the grand jury,
refuses to testify or to answer a question put to him by the grand
jury, the grand jury shall proceed with the witnesss into the presence
of the court, and the foreman shall then distinctly state to the court
the refusal of the witness, and, i£ the court, upon hearing the witness,
shall decide that he is bound to testify, or answer the question propounded, he shall inquire of the witness if he persists in his refusal,
and if he does, shall proceed with him as in cases of similar refusal in
open court.
SEc. 4288. I£ a witness fail to attend before the grand jury, in obedience to a subprena issued for that purpose and duly served, the court
shall, upon the application of the district attorney, or foreman of the
grand jury, proceed and coerce the attendance of the witness, and may
punish his disobedience as in the case of a witness failing to attend
on the trial.
SEC. 4289. [All the papers and other matters of evidence relating
to the arrest and preliminary examination of the charge against defendants who have been held to answer, returned to the court by magistrate, shall be laid before the grand jury, and shall be competent
evidence upon which an indictment may be found, if the grand jury
are [isl satisfied that such evidence alohe, or with other evidenee, if
unexpfained, would warrant a conviction by the trial jury, and the
grand jury need not have before them for examination any witness
who was examined before the committing magistrate, and a minute of
whose evidence has been returned by said magistrate, unless r~quested
by the district attorney. And if indictment is found in whole or in
part upon the minutes of evidence taken before a committing magistrate, the clerk of the grand jury shall write out a brief minute of the
substance of such evidence and the same shall be returned to the court
with the indictment. If upon investigation, the grand jury refuses
to find an indictment it shall return all of said papers to the court,
with an indorsement thereon, signed by the foreman, to the effect
that the charge is dismissed, and thereupon the court must order the
discharge of the defendant from custody, i£ in jail, or the exoneration
1 Pez:jury may be committed by a witness in
willfully giving false testimony of a material
character before a grand jury. The State v.
Schill, 27 Iowa, 263, 268.
Grand jurors may be called as witnesses to
impeach the testimony of a witness given before the court, by showing that he testified differently before the grand jury, but the minutes
of the evidence kept by the clerk of the grand
jury are not competent for that purpose. The
State v. Hayden, 45 Id., 11, 15.
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J A grand jury has no authority to present to
the court otherwise than by indictment the misconduct of an officer; and a report made to the
court by the ~rand jury charging an officer with
malfeasance m office is not a privileged communication. But where such a report was made
by the grand jury, imputing misconduct to an
officer, when made in good faith and under the
belief that it came within the discharge of their
duty, was held not actionable. Rector v. Smith,
11 Iowa, 302.

1008

Dismissal of
charge-.

R. §46H.

FINDING AND PRESENTMENT OF INDICTliiENT.

[TITLE

XXV.

of the bail, if bail be given, unless the court should, upon good cause
shown, be of opinion that the charge should be again submitted to the
grand jury in which case the defendant may be continued in custody,
or on bail, until the next term of the court~
SEc. 4290. Such dismissal of the charge, does not prevent the same
from being again submitted to a grand jury as often as the court may
direct; but Without ·such direction, it cannot again be submitted.

CHAPTER 15.
OF THE FINDING
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SECTION 4291. An indictment cannot be found without the concurrence of twelve wand jurors; and when so found it must be indorsed "A true bill, and the indorsement must be signed by the foreman of the grand jury.k
SEc. 4292. When an indictment is found at the instance o£ a private prosecutor, the following must be added to the indorsement
required by the preceding section, "found at the instance of" (here
state the name of the person), and in such case, if the prosecution
fails, the court trying the cause may award costs against the private
prosecutor, if satisfied, from all the circumstances, that the prosecution was malicious or without probable cause.1
SEc. 4293. [When an indictment is found, the names of all witnesses,
on whose evidence it is found, must be indorsed thereon before it is
presented to the court, and the minutes of the evidence of such witnesses must be presented with the indictment to the court, and filed
by the clerk o£ the court, and remain in his office as a record, but the
minutes of evidence shall not be open for the inspection of any person except the judge of the court, and the district attorney or his
clerk, the defendant and his counsel, or the clerk of such counsel, and
the clerk of the court, must within two days after demand made, furnish thr. defendant or his counsel a copy thereof, without charge, or
permit the defendant's counsel or the clerk of such counsel to take a
copy.
SEc. 5. That when a demurrer [on] motion to set aside or otherwise an indictment is held insufficient, ·md an order is made to resubmit the case to the same or other grand jury, or where the grand jury
have lha..'ll ignored a bill and the same has been ordered back to the
same or other grand jury for further investigation, it shall be unnecessary to summon the witnesses again before such jury in such cases,
but the minutes of the testimony returned with the defective indictment or ignored bill or information, shall be detached and returned
to the grand jury, and thereupon without more, such grand jury may

k If the panel of the wand jury should be re'-- duced by challenges to mdividual jurors, or by
sickness or death, or any other cause, to less
than twelve, no valid indictment can be found.
The State of Iowa v. Ostmnder, 18 Iowa, 435;
The Same v. Garhat·t, 35 Id., 315, 317.
Whether the entire fifteen grand jurors must
be present at the finding of the mdictment,

querie. See The State v. Ostrander, 18 Id.•
435; Norris v. The State, 3 G. Greene, 513.
1 This section does not authorize a judgment
for costs against a prosecuting witness for a fail·
ure to appear in the district court and prosecute
a defendant who has, on his complamt, been
placed under bond to keep the peace. The
State v. Holliday, 22 Iowa, 397.
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find a bill, and attach said minutes of the evidence thereto, and return said indictment therewith into court in the usual manner, and
the grand jury may also, in either case, take additional testimony.
SEc. 6. All acts and parts of acts inconsistent with this act are hereby repealed.m]
SEc. 4294. The indictment, when found and indorsed a,s prescribed
by this chapter, must be presented by the foreman, in the presence of
the grand jury, to the court, and marked "filed" by the clerk of the
court, and remain in his office as a record. n
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CHAPTER 16.
OF INDICTMENTj ITS FORM AND REQUISITES.
SECTION 4295. An indictment is an accusation in writing found Indictment de:mel presented by a grall(l jury, legally convoked and sworn, to the fined.
court in which it is impaneled, charging that a person therein named n. § 4649.
has done some act, or been guilty of some omission, which, by law, is
a public offense punishable on indictment.
SEc. 4296. The indictment must contain:
Must contain.
1. The title of the action, specifying the name of the court to R.
i 4650.
which it is presented, and the name of the parties;
2. A statement of the facts constituting the offense, in ordinary
and concise language, without repetition, and in such a manner as to
enable a person of common understanding to know what is intended. 0
m The district court may permit the introduc·
tion of a. witness in behalf of the state, where
the minutes of his evidence before the grand
.iury were not atb1ched to the indictment, when
they are otherwise identified as the minutes
taken in the _manner required by law. The
Stat~ v. Postlewait 1 14 Iowa., 446.
Where a grand Jury examined numerous witnesses upon accueations against difl'erent persons
for selling intoxicating liquors in violation of
law, kept minutes of their evidence, and when
indictments were found, returned tltese minutes
as they had taken them, without first separating
those portions relating to each indictment, it
waB held, that while this was irregular, it did
not, in the absence of a showing of prejudice to
the defendant, constitute sufficient ground for a
reversal of the judgment. The State v. Gtdsen/l(luse, 20 Id., 227.
·where papers containing the minutes of evidence taken before a grand jury, are, by them,
returned into court and deposited with the
clerk, the,Y are in fact filed, and the court upon
bei!lg sahsfied of the fact, may order them to
be mdorsed filed as of the elate when filed in
fact. Id.
n The fact that an indictment was presented
and filed after the adjournment of the court,
cannot be established by affidavits. The correctness of the finding of the court below, that
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the indictment was regularly presented, will be
presumed. The State. v. Gibbs, 39 Iowa, 318.
• When the language, user! in charging an
offense in an indictment, shows, to the common
understanding, what the pleader intended to
char!!e, it is sufficient. The State v. Schillin.IJ.
14 Iowtt, 45!).
An indictment which contains a statement of
the facts constituting an offense, is sufficient
though it does not set out the technical name of
the offense. The State v. Baldy, 17 Irl., 39;
The State v. Shaw, 35 Icl., 575; The Stnte v.
llessenmmp, 17 Id .. 25; The State v. Anseleme,
1!) Id., 44; The State t•. Davis, 41 Itl., 311.
An ind1ctment charging an offense in the
language of the statute defining it is sufficient.
The State 11. Shaw, 35 Id., 575; The State 11.
llessenkamp, 17 Ttl., 25; The State t•. Coulee,
2.J I d., 2!)7; The Sta:e v. Smith, 46 Id., 670.
If the offense charged has no name given to
it by the statute, the giving it a name in the indictment, which is repugnant to the facts alleged as constituting the offense will be regarded
as surplusage. Ill.; The Stale v. Dm,is, 41 1<1.,
311.

An indictment in the form prescribed in tht•
Atatute i8 sufhcient as to the allegation of venue.
The State v. JVins-trand, 37 Id., 110.
And an indictment charging an offense in the
lauguage of the statute is not open to objection
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SEc. 4297. It may be substantially in the following form:
District court of the county of ....... .
The state of Iowa, }
against
A.B.
The grand jury of the county of ........ , in t.he name and by the
authority of the state of Iowa, accuse A. B. of the crime of (here insert the name of the offense, if it have one, such as treason, murder,
manslaughter, robbery, larceny, or the like, or if it have no general
name, then a brief general description of it as given by law, such as
"mingling poison with food, with intent to kill a human being,")
committed as follows:
The said A. B., on the first day of .Tannary, A. D. 18 .. , in the
county as aforesaid (here insert the act or omission constituting the
offense).
. ....... District Attorney,
of the .... judicial district.

SEc. 4298. The indictment must be direct and certain as regards:
1. The party charged;
2. The offense charged;
3. The particular circumstances o£ the offense clmrged when they
are necessary to constitute a complete offense.P
SEc. 4299. When a defendant is indicted by a fictitious or erroneous name, and in any subsequent stage of the proceedings before execution, his true name is discovered, an entry shall be made in the
record o£ the proceedings, of his true name, referring to the fact o£
his being indicted by the name mentioned in the indictment, and the
subsequent proceedings shall be in the true name, substantially as follows:
The state of Iowa,
}
against
A. B., indicted by the name o£ C. D.

SEc. 4300. The indictment must charge but one offense, but it may

!~·~~~':.~~but be charged in different forms to meet the testimony, and if it may
B.§ 4654.

(

have been committed in different modes and by different means, the

on account of its form. The State v. Smith, 46
[d., 670.
Where an indictment cotTectly defines an offense in the statement of facts therein, but in
the charging part designates it by another
name, it is nevertheless a good indictment for
the offense defined. The State v. Davis, 41 I d.,
311, following The State v. Shaw, 3.5 I d., 575.
It was accordingly heTd, that where the offense was designated in the indictment as manslaughter, but the statement of facts defined the
crime of murder, the defendant was properly
put upon his trial for the latter offense. I d.
To constitute a valid indictment, the particular circumstances of the offense must be charged
when they are n<Jcessary to constitute a complete
offense. The State v. Potter, 28 ld., 554.
In all cases the facts constituting the specific
crime intended to be charged must be stated
in the indictment. The State v. White, 41 Id.,
316, 318.

An indictment in the form prescribed by section 4297 of the code, is sufficient as to the allegation of venue. The State v. Winstrand, 37
ld., 110.
P It is generally sufficient to charge an offense,
created and defined by statute, in the language
of the statute (Tlte State v. Shaw, 35 Iowa, ·
ti75). But when a ~tatute describes an ofrense
by terms constituting rather a legal conclusion
than a statement of the facts constituting it, the
indictment must especially describe the offense
by a statement of the facts. Per MILLER Ch.
J. in The State v. Brandt, 593, 608; COLE J.
concurring,
Naming an offense murder in the first degree
in the introductory and concluding parts of au
indictment is not sufficient unless the facts
char.qed constitute it such. The State v. JJlcCormick, 27 Id., 402.
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indictment may allege the modes and means in _the alternative; provided, that in case of compound offenses, where m the same transaction more than one offense has been committed, the indictment may
charo-e the several offenses, and the defendant may be convicted of
any ~ffense included therein; providedfurllzer, that this section shall
in no manner affect any provision of this code providing for the suppression of intemperance5
q An indictment may char[!e an offense in
different forms, to meet the evidence; and if the
offense mny have bePn committed in difierent
modes, or by different means. the•e may be
alleged in the alternative; but in charging an
offense in diffprent forms, the pleader is not
required to use the alternr. tive form of expression. The State v. Watrous, 1:) Iowa, 489. See
also The State v. Abram.~, 1 !d., 117; Same v.
Vaugh11, 5 Id .. 3G9; Same v. TIW.fJOOd, 7 Tel.,
252; Same v. Barrett, 8 Id., 586; Same v. McPhn·son. !) Id., 58.
The offense of nuisance under section 1643 of
the code m<ty be committed either by the manuf;wture, sale, or keeping with intent to sell,
intoxicating liquors in violation of law; and
while an indictment is sufficient which charges
the commi"sion of the offense by either one of
the unlawfnl acts, it is not bad for duplicity if
it charges lhe offense to have been comm1tted
by two or 'three of the specified unlawful acts.
The State v. Bau,qhman, 20 I d., 497; The State
v. Beclcer, Id., 438.
Where an indirtment charged that the defendant, on the 6th day of September, 1871, set
fire to and burned a stack of hay of the value
of $300, and on the same day did burn a building used as a stable and granary, it was held,
that the indictment charged two offenses and
was, therefore, bad. The State v. Fidment, 35
Id., 541.
The prosecutor, in case an indictment charges
two distinct offenses, may be required t0 eiE'ct
upon which charge he will proceed. ld. The
State v. McPherson, 9 ld., 53.
An indictment charging the defendant with
burglariously and feloniously breaking and entering a store with intent to commit larceny,
and with stealing and carrying away certain
articles then•in contained, was held, not liable
to the objection of charging two distinct offenses. The State v. Hayden, 45 Id., 11.
So :m indictment which charged the defendant with kt>eping and controlling a building
where intoxicating liquors were sold in violation
of the statute, and where ''gambling. fighting,
drunkeness and hreaehes of the peace" were
permitted by him, was held, not as charging
two offenses. The State v. Dean, 44 Id., G48.
Where an indictment charged that the defendant "committed an assault and battery
·upon the per~on of C. C. How. with intent to
inflict upon the person of said How a great bodilr injury,'' it was helrl, Umt it charged but one
offense. Cokel11 11. The State, 4 ld., 477.
Where an inclictment charged the defendant
in one count with keeping a gambling-house,
and in another with permitting other persons,

in a pla<!e under his cont.rol, to play for monPy
or other things, it was held. not vulnerable to
the objection of duplicity. The State v. Coos·
ter, 10 Jd., 453.
Where a statute contains different grades or
degrees of the same offense, an indictment under it may charge a violation of them all, or of
any of them; and the proof need covflr onl_v so
much of the allegations of the indictment as
constitute a complete offense. The State v.
Harris, 11 Id., 414.
An indictment that charges the defendant
with both "injuring'' and "defacing" a dwelling-house, charges but one offense. The State
v. Hockenberry, 11 Id .• 269.
An indictment charg-ing that the defendant
did unlawfully and.feloniously conspire to roh
and steal from, etc., charges but one oft'enseconspiracy. The State v. Sterling, 34 Id., 44R.
An indictment charging the defendant with
counterfeiting and with having in his possession
counterf'c>it coin, with intent to utter the same,
is not objectionable for duplicity. The State v.
Meyers, 10 Id., 448; The State v. Bar>·ett, 8 Id.,
536.
Where an indictment in the first count charged
the defendant with Reiling intoxicating liquors
to one Arigoni, and in the second with selling
such liquors to divers persons whose names were
to the gr..nd jury unknown, it was held not to
charge two distinct offenses. TValters v. The
State. 5 Id., 507.
An information charging that the defendant
''did, unlawfully, sell beer to persons unknown,"
charges but one sale to several persons jointly,
and 1s not .bad for duplicity under a city ordinance makmg each separate act of selling an
offense. The State v. Kin,q, 37 Id .. 462.
.
The term "compound offen&es, '' as used m
this section (4300), has reference only to cases
where the act constitutes in itRelf more than
one, and does not inclndc cases in which two or
more crimes are committed in succession. The
State v. Ridley and Johnson, 48 ld., 370.
An indictment which charges the defendant
with the commission of both burglary and larceny, is had for duplicity, the one offense not
being included in the other. The State v. li-feFarland, 49 Id., 99.
WhPre an indictment charges two offenses,
but allege~ the commission of one of them to
have been in another county, this allegation constitutes mere surplusage aml will be disregarded.
The State v. Smou.~e, 50 Id., 43.
An indictment is not vulnerable to an attack
for duplicity which sets out the same transaction
in different forms to meet the evidence. The
State v. Brannon, 50 Id., 372.
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SEc. 4301. The precise time at which the offense was committed
need not be stated in the indictment, but it is sufficient if it allege
that the offense was committed at any time prior to the time of the
finding thereof, except where the time is a material ingredient in the
offense.r
SEc. 4302. When an offense involves the commission of, or an
attempt to commit, an injury to the person or property, and is
described in other respects with sufficient certainty to identify the act.
an erroneous allegation as to the name of the person injured, or
·
attempted to be injured, is not material.•
SEc. 4303. The words used in an indictment must be construed in
their usual acceptation in common language, except words and phrases
defined by law, which are to be construed according to their legal
meaning. 1
SEc. 4304. Words used in a statute to define a public offense need
not be strictly pursued in an indictment, but other words conveying
the same meaning may be used.
SEC. 4305. The indictment is sufficient if it can be understood
therefrom:
1. That it was found by a grand jury of the county empaneled in
the court having authority to receive it, though the name of the court
is not actually stated;
2. That the defendant is named, or, if his true name is unknown
to the grand jury, that fact be stated, and that he be described by a
fictitious name;
3. That the offense was committed within the jurisdiction of the
court, or is triable therein;
4. That the offense was committed at some time prior to the time
of the finding of the indictment;
.

r The precise time at which an offense was dered'' the deceased; but the use of allegations
committed need not be stated in an indictment, which import an equivalent meaning is suffiexcept where time is a material ingredient of cient. The State v. O'Niel, 23 lowa, 272.
the offense. The State v. Layton, 25 Iowa, 193,
Where the body of an indictment was in the
followmg form: "The said G. S., on, etc .. in,
196.
Time is sufficiently alleged in an indictment, etc., in and upon the body of one ·w. P., then
by an allegation that the act constituting the and there being, willfully, feloniously, deliberoffense was committed " on or about" a day ately. premeditatedly, by lving in wait, and of
therein stated. Cokely v. The State, 4 I d., 477. his malice aforethought, did commit an assault
with a deadly weapon, being a pistol, then and
' An allegation as to the name of the person there
held in the hands of the said G. S., and
injured is not material in an indictment, under loaded
and charged with powder and bnllet, and
our statute, if the offense be, in other respects, then and
there the said G. S. did lie in wait,
described with sufficient certainty to identi(y with the specific
intent to kill and murder the
the act. An error in name, or other similar er- said W. P. willfully,
deliberately,
ror, which does not tend to prejudice the sub- premeditatedly, and of feloniously,
his malice aforethought,
stantial rights of the defendant, will not render shoot off and discharge
contents of said
an indictment insufficient. The State v. Emeigh, dl.'adly weapon at, against,the
into and through the
18 Iowa, 122.
and body of the said W. P., thereby willIn an indictment for resisting an officer an er- head
fully, feloniously, deliberately, prPmeditatedly,
roneous allegation as to the name of the officer and
of his malice aforethought, inflicting upon
resisted does not constitute a fatal variance. the head
and body of the said W. P. a mortal
The State v. F'lynn, 42 ld., 164.
wound,
which mortal wound the said W. P.
A mistake in the name of the person injured, then andofthere
did die." Held: 1. That the.
in an indictment for robbery, is not material un- indictment was sufficient
char·ging murder in
less it be shown that the party accused has suf- the first degree; 2. Thatasthe
time of the death
fered prejudice by reason of the mistake. The was sufficiently alleged, as being
at the time
State v. Carr d!- Brown, 43 I d., 418.
and place when and where the assault was
'Under our law it is not necessary, as it was made; 3. That the indictment was sufficient as
at common law, in an indictment for murder, to charging that the deceased was a human being.
specifically charge that the defendant " mur- The State v. Stanley, 33 Id., 526.
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5. That the act or omission charged as the offense,' is stated with
such a deO'ree of certainty, in ordinary and concise language, and in
such a m;nner as to enable a person of common understanding to
know what is intended, and the court to pronounce judgment upon a
conviction according to the law of the case;
6. That when material, the name of the person injured, or attempted
to be injured, be set forth when known to the granrl jury, or i£ not
known to it, that it be so staterl in the indictment. u
SEc. 4306. No indictment is insufficient, nor can the trial, judgment, or other proceedings thereon be affected by reason of any of
the following matters, which were formerly dPemed defects or imperfections:
1. For the want of an allegation of the time or place of any material fact, when the time and place have been once stated;
2. For the omission of any of the following allegations, namely:
"with force ancl arms," "contrary to the form of the statute, or of the
statutes," or "against the peace anrl dignity of the state;"
3. For the omission to allege that the grand jury was impaneled,
sworn, or charged;
4. For any surplusage or repugnant allegation, or for any repetition, when there is sufficient matter alleged to indicate clearly the offense and person charged; nor,
u An indictment is sufficient when the offense
is charged with such certainty and in such man·
ner as to enable a person of common under·
standing to know what is intended, and the
court to pronounce judgment according to the
law of the case. The State v. Watrous, 1!3 Iowa,
489; The State v. Conlee, 25 Id., 237; State v.
Newton, 44 Id., 45, 47.
' In an indictment for willful trespass i11 cutting
down and destroying timber, it IS sufficient to
allege that the injury was done by cutting down
and destroying, without being more specific. I d.
An indictment which describes the offense
charged in the language of the statute is sufficient, though it does not set out the technical
name of the ofi'ense. The State v. Ilessenkamp,
17 Id., 2!>.
Although an indictment in charging a public
offense may be greatly wanting in that clear·
ness and certainty which is desirable in such
pleadings, yet if it can be easily determined
what was intended by the pleader, the indict·
ment will be held sufficient. The State v. Reed,
20 \d., 413, 417.
In an indictment for breaking and entering a
building in which valuabie things are kept,
.with intent to commit a felony, the name of the
owner of the buildin"' must be set out and
averetl, if known, amf if not known, then it
should be so stated therein, The State t• • .ll01··
1'iSP!f, 22 [J., 108.
In charging a public offense in an indictment
it is not necessary to follow the language of the
statute; the use of equivalent language is suffi·
cient. The State v. Conlee, 25 ld., l:l'J7.
\Vhere in an indictment for forgery it is necessary to set out a copy of the instrument alleged
to be forged. it need not be pre!aced by any
technical form of wonls to express that it is so
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Wben notlnsuf·
ftcient.
R. § 4560.

set out-; and the words "of the purport and
effect following," are sufficient under the statute. The State v. Johnson etal., 26 Id., 407.
To constitute a good indictment for murder
in the first degree, the facts showing the commission of the crime and the degree must be
alleged. The State t•. UcCormick, 27 Id., 402.
For the requisites of an indictment for murder in the first degree see notes tv section 3849,
aute.
An Indictment for keeping a nuisance under
section [.)64 of the revision (code §, 1.543),
which charged the oli'Emse as having been committed "by using and keeping a room and
place for the purpose of selling, and by selling
therein intoxicating liquors, in violation of section 1.)62 of the revision." was held sufficient.
The State 11. Preeman, 27 [d., 3:33.
To ConHti tu te a valid imlictmen t for conspiracy,
the particular circmmtances, of the ofi'ense must
be charged when they are necpssary to consti·
tute a complete offense. The State v. Potter, 30
Id., 504.
An indictment which charged the larceny of
"one hundred and eighty dollars in bank notes,
usually known and described a; greenbacks,"
was held sufficiently certain as to the subject
matter of the ofti.mse, 1'he State v. llocken·
bm·y, :lO Id .• 504.
An information "charging that the defendant
on &c., at &c., did sell intoxicating liquors con·
trary to the ~tatute," without stating to whom
the sale was made, was held, in~ufficient on the
ground that the name of the person to whom
the liquor was sold was not stated, nor was there
a statement that his name wad unknown. The
State v. A.llell, 32 ld., 491. This virtually over·
rules The State v. Becker, 20 Iowa, 438, as to
this point.
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What need not
be stated.
R. § 4661.
Pleading judi·
cia! proceed·
ings.
n. § 4662-

Same private
statute.
R. § 4663.
I ndlctment for
libel.
R. § 4664.

Instrument
destroyed or
withheld.
R. § 4665.

Indictment for
perjurv.
R. § 4666.

Intent to defraud.
R. § 4667.
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5. For any other matter which was formerly deemed a defect or
imperfection, but which doe5 not tend to the prejudice of the substantial rights of the defendant upon the merits.v
SEc. 4307. Neither presumptions of law nor matters o£ which judicial notice is taken need be stated in an indictment.
SEc. 4308. In pleading a judgment or other determination o£, or
proceeding before, a court or officer o£ special jurisdiction, the £acts
conferring jurisdiction need not be stated in the indictment, but it is
sufficient to state that the judgment or determination was duly made
or the proceedings duly had, before such court or officer; but the £acts
constituting the jurisdiction must be established on the trial.
SEc. 4309. In pleading a private statute, or right derived therefrom, it is sufficient to refer to the same by its title and the day o£ its
approval, and the court must thereupon take judicial notice thereof.
SEc. 4310. An indictment for a libel need not set forth any extrinsic £acts £or the purpose of showing the application to the party libeled of the defamatory matter upon which the indictment is founded,
but it is sufficient to state generally that the same was published concerning him, and the £act that it was so published must be established
on trial.
·
SEc. 4311. When an instrument which is subject of an indictment,
has been destroyed or withheld by the act of procurement of the defendant, and the £act of such destruction or withholding is alleged in
the indictment and established on the trial, the mi:sdescription of the
instrument is immaterial.
SEc. 4312. In an indictment for perjury, or subornation of pe1iury,
it is sufficient to set forth the substance
the controversy, or matter
in respect to which the offense was committed, and in what court or
before whom the oath alleged to be false was taken, and that the court
or person before whom it was taken had authority to administer the
same, with proper allegations of the falsity o£ the matter on which
the perjury is assigned; but the indictment need not set forth the
pleadings, record, or proceedings with which the oath is connected, nor
the commission or the authority of the court or person before whom
the perjury was c-ommitted.w
SEc. 4313. In any case where an intent to defraud is required to
constitute the offense of forgery, or any other offense that may be
prosecuted, it shall be sufficient to allege in the indictment an intent
to defraud without naming the particular person or body corporate intended to be defrauded; and on the trial of such indictment it is sufficient if there appe-lr to be an intent to defraud the United States, or
any state, county, city, or township, or any body corporate, or any officer in his official capacity, or any co-partnership, or member thereof,
or any particular person.x

v An indictment describing an offense in the
language of the statute, though the offense be
not named, is sufficient. The State 1>. Shaw, 35
Iowa, 575; The State t'. Dads, 41 ld., 311.
Where an information, to obtain a warrant·
for the seizure of intoxicating liquors, was
entitled "State of Iowa, Clayton County," it
was unnecessary to allege in the information
that the liquors were in Clayton county. The
State t>. Thompson, 44 ld., 399.
w In an indictment for perjury it is essential
to aver that the court or person, before whom

of

the alleged false oath was taken. l1ad authority·
to administer the oath. 1'he State v. Nieket·son,
46 Iowa, 447.
x An indictment for forgery which charges
generally an intent to defraud, without speci(ying the person intended to be defrauded, is sufficient under the statute. The State t'. },fax·
well, 47 Iowa, 454.
In an indictment for forgery copies of the
alleged forged instruments should be set out or,
it should state a sufficient reason for not doing
so. The State v. Callendi11e, 8 Id., 288.
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PROCESS UPON AN INDICTl\IENT.

SEa. 4314. The distinction between an accessory before the £act
and a principal, is abrogated, and all pers.ons concerne~ in the commi~
sion o£ a public offense, whether they directly commit the act constituting the offense, or aid and abet its commission, though not present,
must hereafter be indicted, tried, and punished as principals.Y
SEa. 4315. An accessory after the £aet to the commission o£ a public offense, may be indicted, tried and punished, though the principal
be neither tried nor convicted.
SEa. 4316. A person may be indicted £or having, with the knowledge o£ the commission o£ a public offense, taken money or property
o£ another, or a gratuity or reward, or engagement or promise thereof,
upon a(Treement or understanding, express or implied, to compound or
conceal the offense, or to abstain £rom a prosecution therefor, or to
withhold any evidence thereof, though the person guilty of the original offense has not been indicted or tried.
SEa. 4317. In an indictment for the embezzlement or fraudulent
conversion o£ money, it shall be sufficient to allege the embezzlement
or fraudulent conversion to have been of money generally, without
designating its particular species; and proof that the defendant embezzled, or fraudulently converted any money or bank note, will be sufficient to support the averment, although the particular species be not
proved.

Distinction
abrngated.
R. § 4668.

Accessory after
the fact.
R. § 4669.

C<>mponnding
offense.,
R, § 4670,

Indictment for
embezzlement.
R.

'i 4611.

CHAPTER 17.
OF PROCESS UPON .A.N INDICTMENT.

SECTION 4318. The process upon an indictment £or the arrest of an
individual, shall bE' a bench warrant.
.
SEa. 4319. When an indictment is filed by the clerk o£ the court
against a defendant, not in custody, or under bail, or who has not deposited money instead of bail, the judge of the court shall make an
order on the mdictment, which shall be signed by him, with his name
of office, that a bench warrant issue for the arrest of the defendant,
and, i£ the offense charged in the indictment be bailable, fix the
amount in which bail may be taken.
SEa. 4320. The clerk, on the application o£ the district attorney,
shall accordingly, at any time after the making o£ the order o£ the
judge, whether the court be in session or not, issue a bench warrant
into one or more counties.
7 By this section the distinction betwef:!n
a principal and an accessory before the fact is
abolished, and all persons concerned in the commission of a public offense, including aiders and
abettors, are guilty as principals. The State v.
. Brown, 25 Iowa, 561; The State v. Thornton,
26 Id., 79; The State v. Comstock, 46 Id., 263.
Two or more persons may be charged in an
indictment with the commission of a crime,
which from its nature could in fact have been
committed by only one, those who aid and abet
its commision bemg, under the code, chargeable as principals. The State v. Comstoclc, 46
ld., 265.

By bench W&r·

rant.
R. §4672.
Court or jugde
ma.v order.
R. § 4673.

Clerk to Issue
warraht.
R. § 4674.

The mere fact that a person was in company
with another, at the time of the cimmission of
a crime by him will not render the former
guilty; his participation in some manner wu~t
be shown. The State v. Parr, 33 Id., 553 .
. Where the court below instructed the jury that
"aiding and abeting'' in the commission of a
public offense may consist in ''agreeing to or
taking care of the families of the parties" who
have commited the theft, it was held, to be correct where there was evidence on which to base
the instruction. The 8tate v. 8tanley, 48 Id.,
221.

1016
Form, in case
of felony.
R. § {675.

If misde-

meanor.
R. § {676.

If bailable.
R. § {677.

Where served,
R. § {678.

Proceedings.
R. § {679.

Indictment
Against a corporation: service of and re-

turn.

Ch. 3, § 3,14
G. A.
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SEc. 4321. A bench warrant, if the offense be a felony, may be,
substantially, in the following form:
County of ........... .
The State of Iowa.
To any peace officer in the state:
An indictment having been found in the district court of said
county, on the .... day of ........ , A. D., 18 .. (the day on which the
indictment is marked filed, by the clerk of the court), charging A. B.
with the crime of (here designating the offense by the name, if it have
one, or by a brief general description of it, as given by law, substantially, as in the indictment).
You are, therefore, hereby commanded to arrest the said A. B., and
bring him before said court to answer said indictment, if the said
court be then in session in said county, or if the said court be not
then in session in said county, that you deliver him into the custody
of the sheriff of said county.
Given under my hand, and the seal of said court, at my office
[sEAL] in ........ , in the county aforesaid, this .... day of ...... , A.
D., 18 ..
By order of the judge of the court.
SEc. 4322. I£ the offense be a misdemeanor, the bench warrant may
be in a similar form, adding to the body thereof a direction, substantially, to the following effect:
"Or, if the said A. B. require it, that you take him before a magistrate, or the clerk of the district court in said county, or in the county
in which 1,on arrest him, that he may give bail to answer the said indictment.'
SEc. 4323. If the offense charged be bailable, the clerk must make
an indorsement on the bench warrant, to the following effect: "The
defendant is to be admitted to bail in the sum of .... dollars." (The
amount fixed by the judge and indorsed on the indictment.)
SEc. 4324:. The bench warrant may be served in any county ion the
state.
SEc. 4325. If the defendant, when arrested, be brought before a
magistrate, or the clerk of the district court of the same county in
which it was issued, or another county, for the purpose of giving bail,
the same proceedings must be had, in all respects, as if he had been
arrested on a warrant of arrest, issued by a magistrate on a preliminary
information, as nearly as may be.
SEc. 4326. The process upon an indictment against a corporation
shall be a notice; which shall be issued by the clerk at any time after
the filing of the indictment in his office, on the application of the
district attorney. The notice shall be under the seal of the court, and
shall, substantially, notify the defendant of the finding of the indictment, of the nature of the offense charged, and that he must forthwith
appear and answer the same. It may be served by any peace officer
in any county in the state on any officer or agent of the defendant,
by reading the same to him and leaving with him a copy thereof. It
shall be returned to the clerk's office without delay, with proper evidence of its service; and, from and after two days from the time o£
the making o£ such service, the defendant shall be considered in court,
and thereafter shall be considered to be present to all proceedings had
on the indictment.

CIIA:P. 18.]
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OHAPTER 18.
OF ARRAIGNMENT OF THE DEFENDANT.
SECTION 4327. As soon as practicable after an indictment is found, Dafendant ar•
ra1gned,
the defendant must be arraigned thereon, unless he waive the same; n.
§ 4680.
but where a corporation is defendant, arraignment shall not be Ch. a, §B, a
G. A.
required."
SEc. 4328. If the indictment be for a felony, the defendant must If for felony or
be personally present, but if for a misdemeanor only, his personal misdemeanor.
R, S 4681.
appearance is unnecessary, and he may appear upon arraignment by
counsel."
·
SEc. 4329. When he is in custody, the court must direct the officer If In custody.
in whose custody he is to bring him before it to be arraigned, and the R. § 4682.
officer must do so accordingly.
SEc. 4330. If the defendant has been discharged on bail, or has If on bail.
deposited money instead thereof, and does not appear for arrail>nment R. § 4683.
when his personal appearance is necessary, the court, in addition to
the forfeiture of the undertaking of bail, or of the money deposited,
may, on motion of the district attorney, make an order directing the
clerk to issue a bench warrant for his arrest, and fix the amount in
which bail will be taken if the offense be bailable.
SEa. 4331. The clerk, on the application of the district attorney, Clerk Issue
bench warrant:
may, accordingly, at any time after the order, whether the court be in when,
session or not, Issue a bench warrant into one or more counties of R. § 4684.
this state for the arrest of the defendant.
SEa. 4332. If the defendant appear for arrail>nment without counsel, Defendant's
he must be informed by the court that it is h1s right to have counsel right to conn·
before being arraigned, and must he asked if he desire the aid of sel.
R. § 4685.
counsel, and if he does, and is unable to employ any, must allow him
to select, or assign him counsel, not exceeding two, who shall have
free access to him at all reasonable hours.
SEa. 43.33. The arraignment may be made by the court, or by the Arraignment:
by whom made
clerk or district attorney under its direction, and consists in reading and
the indictment to the defendant, and unless previously done, deliver- sists.of what con·
ing to him a copy of the indictment and the indorsements thereon, n. § 4686.
and informing htm that if the name by which he is indicted is not
his true name, he must then declare what his true name is, or be proceeded against by the name in the indictment, and asking him what
he answers to the indictment.
SEa. 4334. If he gives no other name, or gives his true name, he Pr<lcluded from
objecting:
is thereafter precluded from objecting to the indictment upon the when.
R. § 4687.
ground of being therein improperly named.b

• If one indicted waives arraignment, he cannot afterwards object that he is not indicted by
nis right name. The State v. Winstrand, 37
Iowa, 110.
• In the exercise of a challenge to the grand
jury the accused need not necessarily be personally present, but the privilege may be exercised
or waived by hi.s attorney in the absence of
the accused. The State v. Felter, 25 Iowa,
67.
That the prisonet on trial for forgery, was not

present when the jury were brought into court
after the case had been submitted, will not be
ground for reversal, when it appears that no
prejudice could have resulted to the prisoner
from this irregularity. The State v. Vaughan,
29 ld., 286.
.
b The objection that the defendant is erroneously named in the indictment cannot be made
for the first time after arraignment and trial.
Failing to make the objection upon his arraignment, or to declare his true name, he thereby

•
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R. § 4688.

Answer: t!me.
R. § § 4689, 4690.
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SEc. 4335. If he alleges that another name is his true name, the
court must direct an entry thereof in the minutes of the arraignment,
and the subsequent proceedings on the indictment may be had against
him by that name, referring also to the name by which he is indicted.
SEc. 4336. In answer to the arraignment, the defendant may move
to set aside the indictment, or he may demur or plead to it, and is
entitled to one day after arraignment in which to answer thereto if
he demand it.

CHAPTER 19.
OF SETTING ASIDE THE INDICTMENT.
Motion must be
sustained,
R. § 4691,

SECTION 4337. The motion to set aside the indictment can be
made by the defendant on one or more of the following grounds, and
must be sustained:
1. When it is not indorsed "a true bill," and the indorsement
signed by the foreman of the grand jury as prescribed by this code;
2. When the names of all the witnesses examined before the
grand jury are not indorsed thereon; when the minutes of the evidence
of the witnesses examined before the grand jury are not returned
therewith;
3. When it has not been presented and marked "filed" as prescribed by this code;
4. When any person, other than the grand furors, was present
before the grand jury when the question was taken upon the finding
of the indictment, or when any person, other than the grand jurors,
was present before the grand jury during the investigation of the
charge, except as required or permitted by law;
5. That the grand jury were not selected, drawn, summoned,
impaneled, or sworn as prescribed by law."

waives his right to subsequently make the objection. The State v. White, 32 Iowa, 17; See,
also, The State v. Winstrand, 37 Id., 110.
If the record is silent as to the arraignment,
it will be presumed ·that the defendant was
properly arraigned and failed to give his true
name, or that he waived the arraignment. The
State v. Winstrand, 37 Id., 110.
• An objection to an indictment grounded
upon the illegality of the grand jury should be
taken before pleading to the indictment. The
State v. Reed, 20 Iowa, 413; The State v. Ingalls, 17 ld., 8; The State v. Howard, 10 Id.,
101; The State v. Ostrander, 18 !d., 43.5.
Where papers containing minutes of the evidence taken before the grand jury are returned
by them into court and deposited with the clerk,
they are in fact filE'd, and the court, upon being
satisfied of such fact, may order that they be indorsed "filed " as of that date. The State v.
Guisenhause, 20 Id., 227.
Where the minutes of evidPnce taken before
the grand jury in regard to sales of intoxicating

liquors in violation of law, and several indictments were found, were returned by the grand
jury as they were taken, without separating
those portions of the evidence relating to each
indictment, it was held, that while this was irregular, yet in the absence of a showing of prejudice to the accused by rea8on thereof, it did
not aflord sufficient ground for a reversal of the
judgment. Id.
The admission of incompetent evidence before
the grand jury, does not constitute sufficient
ground for setting aside an indictment. 11ze
State v. Tucker, Id., 508.
The mere presence of a bailiff of the court in
attendance on the grand jury during their investigation of a criminal charge, is not a sufficient ground for setting aside an indictment,
if he were not present when the question was
taken upon the finding of the indictment. The
State v. Kimball, 29 ld., 267.
"Where the testimony of witnesses examined
before the grand jury is taken down and returned, as required by statute, but their names

CHAP.

18.]

1019

SETTING ASIDE THE INDICTMENT.

SEc. 4338. A motion to set aside the indictment oil. the ground
that the names of all the witnesses examined before the grand jury
are not indorsed thereon; or that the name of any other witness than
those so examined is indorsed thereon as prescribed in the second subdivision of section four thousand three hundred and thirty-seven
hereof, shall not be sustained if the indorsement is corrected hy the
insertion or striking out of such names or name by the district attorney or the clerk of the court, under the direction of the court, so as
to correspond with the minutes required to be kept by the clerk of
the grand jury and returned and preserved with the indictment to the
court.d
SEc. 4339. The ground of the motion to set aside the indictment
mentioned in the fifth subdivision of section four thousand three
hundred and thirty-seven hereof, is not allowed to a defendant who
has been held to answer before indictment. •
SEO. 4340. The motion must be heard when it is made, unless for
good cause the court postpone the hearing to another time.
are not indorsed upon the indictment, it may be
assailed by a motion to set aside; but if not thus
assailed, the witnesses may be examined on the
trial. The State v. Flljnn, 42 Id., 164; The
State v. Robinson, 47 Id., 489.
Where the name of a witness examined before the grand jury was not indorsed on the indictment, and after the jury had been called
into the box the district attorney moved to have
the indorsement made then; 1t was held, that
the grantmg of the motion worked no prejudice
to the defendant. The State v. Robinson, 47
Id .• 489.
That the minutes of evidence taken before the
grand jury do not show sufficient to justify the
finding of the indictment, is no ground for
quashing or setting aside the indictment. The
State v. ],[orris, 36 Id., 272; The State v. Bowers, 17 Id., 46; The State v. Van Vleet, 23 ld.,
27.
The statute does not require that the names
of witnesses before the grand jury, who give no
matenal testimony, should be indorsed on the
indictment. The State v. Little, 42 ld., 51.
An indictment presented in the proper court
and properly filed therein, is not invalid because
of an indorsement thereon reciting that it was
found in another county. The State v. Smouse,
50 ld., 43.
d The minutes of evidence taken before the
grand jury, should be filed with the clerk,
whereupon they become a part of the record,
and cannot be contradicted by affidavits of grand
jurors or witnesses. This record is conclusive
as to the persons who were thus examined as
witnesses. The State v. Little, 42 Iowa, 51.
The fact that witnesses were examined on the
trial whose names were not indorsed on the indid,ment, may be taken advantage of by objection firRt raised after conviction. The State v.
Houston, 50 Id., 512.
• That a ''grand jury were not selected, drawn,
summoned, impaneled or sworn as prescribed by
law," is not ground for setting aside the indict-

When not sustaiLed.
R. § 4692.

What ground

ofmotion not
allowed.
R. § 4693.

HeariDI!'•

R. § 4695.

IGent against one who was held to answer before the finding of the indictment. The State v.
Gibbs, 39 ld., 318.
The right to challenge a grand juror, on the
ground that he is an alien, must be exercised
before he is sworn. The State v. Gibbs, 39 Id.,
318.
Affidavits of grand jurors that they did not
assent to the finding of an indictment, are not
admissible on a motion to set it aside. Id;
The State v.Jo[ewherter, 46 I d., 88; Uhe State v.
Davis, 41 Id., 311.
That one of the names upon the list of grand
jurors, as dmwn, does not appear upon the list
returned by the judges of election for that year,
is not ground for reversing a judgment in a
criminal case, when it is not shown but that the
proper steps were taken by the court below to
correct this error, and thus have impaneled a
legal grand jury. The State v. Hart, 29 Id.,
268.
An indictment will be set aside for irregularities in the selection of the grand jury, only
when there has been a departure from the requirements of the statute affecting the substantml rights of the defendant. The State v.
Brandt, 41 ld., 593.
Where the proper number to serve on a grand
jury had been returned from all the election
precincts save one, and the county canvassers
failed to supply the omission, but certain members of the board of supervisors suggested to
the county auditor from the delinquent town~hip
to supply the deficiency, it was held, not to be
such an irregularity as would render the grand
jury an illegal body. Id.
Where, in the drawing of the jury, the comparison of the ballots with the list of grand jurors was made by the clerk and the deputy
sheriff, in the absence of the sheriff, the grantl
jury thus selected was held not to be a legal
body, and incapable of finding a valid indictment. Id., following Dutell v. The State, 3 G.
Greene, 125.
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SEc. 4341. I£ the motion be denied, the defendant must immediately answer the indictment, either by demurring or pleading thereto/
SEc. 4342. I£ the motion be granted, the court must order the
defendant, if in custody, to be discharged, or if admitted to bail, that
his bail be exonerated; or if he has deposited money instead of bail,
that the money deposited be refunded to him, unless the court direct
that the case be re-submitted to the same or another grand jury.
SEc. 4343. I£ the court direct that the case be re-submitted, the
defendant, if already in custody, must so remain unless he be admitted
to bail; or, if already admitted to bail, or money has been deposited
instead thereof, the bail or money is answerable for the appearance of
the defendant to answer a new indictment.
SEc. 4344. An order to set aside the indictment as provided in this
chapter, shall be no bar to a future prosecution for the same offense.

CHAPTER 20.
OF PLEADING BY THE DEFENDANT.
Demurrer or
plea.
R. § 4700.
Where put In,
R. § 4701.

SECTION 4345. The only pleading on the part of the defendant is
a demmurrer or plea.
SEc. 4346. The demurrer and plea must be put in in open court,
and may be oral; but an entry thereof must be made on the record.

CHAPTER 21.
OF THE MODE OF TRIAL.
Issues: by
whom tried.
R. § 4702.
Issues of law.
R. § 4703.
Issues of fact.
R. § 4704.

Same.
R. § 4705.

Of the Indict·
ment.
R. § 4706.

SECTION 434 7. Issues of law shall be tried by the court. Issues of
fact shall be tried by a jury.
SEc. 4348. An issue of law arises upon a demurrer to the indictment. No joinder in demurrer is necessary.
SEc. 4349. An issue of fact arises on a plea of not guilty, or of
former conviction or acquittal of the same offense. No replication or
further pleading is necessary.
SEc. 4350. An issue of fact must be tried by a jury of the county
in which the indictment is found, unless a change of venue has been
awarded.
_
SEc. 4351. I£ the indictment be for a misdemeanor, the trial may
be had in the absence of the defendant, if he appear by counsel; but
i£ for a felony, he must be personally present.g

t When a motion to set aside an indictment is by the court. The State v. JJfot-ris, 36 Iowa,
denied, the defendant must immediately de- 272.
mur or plead thereto, and upon his refusal to do
g See The State v. Vau,qhan, 29 Iowa, 286,
either, a plea of "not guilty " must be entered cited in notes to section 4328, ante.

\
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DEMURRER.

CHAPTER 22.
OF DEMURRER.
SECTION 4352. The defendant may demur to the indictment when
it appears upon its face, either:h
1. That it does not substantially conform to the requirements of
.this code;
2. That the indictment contains any matter, which, if true, would
constitute a lecral defense or bar to the prosecution.
SEc. 4353. The entry on the record of a demurrer, may be substantially in the following form: "The defendant demurs to the
indictment."
SEc. 4354. When the demurrer is put in, the objection thereby
presented must be heard immediately, or at such time as the court
may appoint.
SEc. 4355. If the demurrer is sustained on the ground that the
offense charged was within the exclusive jurisdiction of another
county in this state, the same proceedings shall be had as provided in
sections four thousand four hundred and forty-six .to four thousand
four hundred and forty-nine, inclusive, of this code.
SEc. 4356. I£ the demurrer is sustained because the indictment
contains matter which is a legal defense or bar to the indictment, the
judgment shall be final, and the defendant must be discharged.
SEc. 4357. If the demurrer is sustained on any other ground than
that mentioned in the last two sections, the defendant must be dealt
with as provided in section four thousand three hundred and forty-one
of this code, unless the court is of opinion, on good cause shown, that
the objection can be remedied or avoided in another indictment; in
which case the court may order the cause to be re-submitted to the
same or another grand jury, and the defendant may be dealt with as
provided in section four thousand three hundred and forty-two of
this code.
SEc. 4358. If the demurrer is overruled, the defendant has a right
to put in a plea. If he fails to do so, final judgment may be rendered
against him on the demurrer, and, if necessary, a jury may be impaneled to inquire and ascertain the degree of the offense.

Ground of.
R. § 4707.

Entry: form.
R. § 4708.
Ohjectlon:
when heard.
R. § 4709.

If snstalned.
R. § 4710,

Same.
R. ~ 4711.

Same.
R § 4112.

If overrnled.
R. § 4713.

CHAPTER 23.
OF PLEAS TO THE IND!Cn!ENT.
SECTION

4359.

plea of:
1. Guilty;
2. Not guilty;

There are but three pleas to an indictment.

A

Nnmberof.
R. § 4714,

h The defendant may demur when the indict· thereto. The State v. Morrissey, 22 Iowa, 158,
ment does not substantially conform to the 159.
various requirements of the case in regard
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R. § 4716.
Same.
R. § 4717.
Plea of not
guilty.
R. § 4718.

Conviction or
ac:>qnittal a bar.
R. § 4719.

Sam fl.
R. § 4720.

When judgment
shall not bar.
R. §4721.
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when.
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3. A former judgment of conviction or acquittal of the offense
charged, which may be pleaded with or without the plea of not guilty.
SEc. 4360.
The plea may be entered on the record, substantially,
in the following form:
1. A plea of guilty: "The defendant pleads that he is guilty of
the offense charged in the indictment."
2. A plea of not guilty: "The defendant pleads that he is not
guilty of the offense charged in the indictment."
3. A plea of former conviction or acquittal. "The defendant
pleads that he has formerly been convicted, or acquitted (as the case
may be), of the offense charged in the indictment, by the judgment of
the court of ..•..... (naming it), rendered on the .... day of ........ ,
A. D. 18 .. (naming the time").
SEc. 4361. The plea of guilty can only be put in by the defendant
,
himself in open court.
SEc. 4362. At any time before judgment, the court may permit
the plea of guilty to be withdrawn, and other plea or pleas substituted. 1
SEc. 4363. The plea of not guilty is a denial of every material
allegation in the indictment; and all matters of fact may be given in
evidence under it, except a former conviction or acquittal.
SEC. 4364. A conviction or acquittal by a judgment upon a verdict
shall bar another prosecution for the same offense, notwithstanding a
defect in form or substance in the indictment on which the conviction
or acquittal took place.
SF.c. 4365. When the defendant has been convicted or acquitted
upon an indictment for an offense consisting of different degrees, the
conviction or acquittal shall be a bar to another indictment for the
offense charged in the former or for any lower degree o£ that offense,
or for an offense necessarily included therein.
SEc. 4366. The judgment for the defendant on a demurrer, except
where it is otherwise provided, or for an objection to its form or substance taken on the trial, or for variance between the indictment and
the proof, shall not bar another prosecution for the same offense.
SEc. 4367. If' the defendant fail or refuse to answer the indictment
by demurrer or plea, a plea of not guilty must be entered by the court.J

CHAPTER 24.
OF CHANGE OF VENUE IN CRIMINAL CASES.
Defendant may
petition for.
R. § 4727.

SECTION 4368. In all criminal cases which may be pending in any
of the district courts of this state, any defendant therein may petition
the court for a change of venue to another county.k

1 Where a criminal case has been appealed
from a justice of the peace by the state, the district court may inquire into the circumstances,
in order to settle and fix the amount of the punishment, though the defendant had pleaded
guilty below, and though tne plea is not withdrawn in the district court. Especially is this
so, where the plea and judgment were entered
in the absence of the prosecutor ana before the
day fixed for the trial. 1'he State v. Tait cf:
Tait, 22 Iowa, 140.

i vVhere the defendant refuses to either demur
or plead to the indictment, after a motion to set
aside the same has been overruled, a plea of
"not guilty'' must be entered by the court.
The State v. Morris, 36 Iowa, 272.
k The discretion confided to the court by this
anrl subsequent sections of the code, does not
exist in applications in civil cases. Miller v.
Laraway, 31 Iowa, 538; Jones v. C. cf:. N. TV.
R. Co., 36 Id., 68.
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SEc. 4369. Such petition must set forth the nature o£ the prose- Petition may
cution, the court where the same is pending, and that such defendant ~t ;~~;~·
cannot receive a £air and impartial trial owing to the prejudice o£ the · ·
·
judge, or to excitement or prejudice against him in such county, and
must verify the same by his affidavit stating the same to be true as he
verily believes.
SEC. 4370. When the ground alleged in the petition is excitement verUled: when.
and prejudice against him in the county, it must be verified by three R. § 4729.
disinterested persons, residents o£ the county £rom which the change
is sought, in addition to the petitioner himself.
SEC. 4371. The petition need not state the £acts upon which the Need not state
belie£ o£ the petitioner, or other persons verifying the same, is founded, facts.4730
but may allege the belie£ o£ the particular ground thereof in general n. § '
terms.
SEc. 4372. The court may receive additional testimony, by affida- Additional tesvits only, either on the part o£ the defendant or the state, when the ~:"§o~;31 •
alleged ground in the petition is excitement and prejudice in the
county against the petitioner.
SEc. 4373. The petition and affidavits, i£ any, must be filed with same: filed
the clerk, and are parts o£ the record·,
with
clerk.•.
R. § 4732
SEc. 4374. The court, in the exercise o£ a sound discretion. must court must
decide the matter o£ the petition, when fully advised, according to ~~c§ct;733 •
the very right o£ it.1
SEc. 4375. I£ su'stained, the court must, i£ the ground alleged be same.
the predjudice o£ the judge, order the change o£ venue to the most R. § 4734 •
convenient county in an adjoining district to which no objection
exists.
SEc. 4376. I£ sustained on the ground o£ excitement and preju- Same.
dice in the county, it must be awarded to such oounty in the same dis- R. § 4735 •
trict in which no such objection exists.
SEC. 4377. Upon the making o£ the order, i£ there be but one de- Duty of clerk.
£endant in the case, unless all have joined in the petition, the clerk R. § 4736 •
must make out and certify a transcript o£ all papers on file in the
case, including the indictment, and file the same in his office; and a
certified copy o£ all record entries, and all the original papers on file
1 Applications for change of venue, in criminal cases, on the ground of prejudice either of the
jud&'e or the people are addressed to the sound
legal discretion of the court, and though the
averments of the affidavits are in the very
language of the statute, the supreme court will
not interfere unless it be clearly shown that
such discretion has been improperly exercised.
The State v. Arnold, 12 Iowa, 479; The State v.
Ingalls & King, 17 Id., 8; The State 1'· Hutchinson, 27 Id., 212; The State v. Freeman, Id.,
333; The State v. Felter, 32 Id., 49; The State
v. Ostrander, 18 Id., 435; The State v. Kni.qht,
19 ld., 94; The State v. Westfall, 49 Id., 328,
332; The State v. Spurbeck et al., 44 Id., 667;
The State v. Mewhertet·, 46 Id., 88; The State v.
Ross, et al, 21 Id., 467; The State v. Baldy, Id.,
39.
Affidavits showing the prejudice of the judge,
if admissible at all, must state facts and not

the opinions and belief of deponents. The
State 1' • •Mewherter, 46 Id., 88.
When the application for change of venue is
applied for on the grm:..nd of prejudice and
excitement against the defendant on part of the
people of the county, the petition must be verified by three disinterested residents of the
county, and additional evidence also may be
received by the court upon the allegations of the
petition. When the petition is based upon the
prejudice of the judge it need not be thus supported by the verification or testimony of witnesses. Per BECK J. in The State v. Mewherter, ld., on p. 91.
While the determination of applications
for change of venue in criminal cases, based
upon local prejudice, is vested in the discretion
of the court, yet it is not an absolute and arbitrary discretion, but a sound judicial discretion,
subJect to review in the appellate court. The
State v. Canada, 48 Id., 448.
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must be, without unnecessary delay, transmitted to the clerk o£ the
court to which the change 6£ venue is ordered.m
· SEc. 4378. I£ there be more than one defendant in the case, and
all the defendants have not joined in the petition, the clerk, upon the
making o£ such order, must, without unnecessary delay, make out and
certify a transcript o£ all entries appearing on the record, and o£ all
the papers on file in the case, including the indictment, and transmit
the transcript so certified to the clerk o£ the court to which the
change o£ venue is ordered, retaining the originals.
SEc. 4379. I£ a defendant who has applied £or a change o£ venue,
which has been ordered, be in custody, the sheriff o£ the county from
which the venue is changed, must, on the order o£ the court, transfer
and deliverer such defendant to the sheriff of the county to which
such change is allowed, and upon such transfer and delivery, with a
certified copy o£ such order, the sheriff last mentioned must receive
and detain the defendant in his custody until legally discharged therefrom, and give a certificate o£ such delivery.
SEc. 4380. The court to which such change of venue is granted
must take cognizance o£ the cause, and proceed therein to trial, judgment, and execution, in all respects as i£ the indictment had been
found by the grand jury impaneled in such court.n
SEc. 4381. In all changes o£ venue under the provisions o£ this
chapter, the county from which the change o£ venue was taken shall
pay the expenses and charges of removing, delivering, and keeping
the defendant, and all other expenses necessary and conseq1ient upon
such change of venue and the trial of such defendant, which shall be
audited and allowed by the court trying such case.
SEc. 4382. Sheriffs, for delivering prisoners under the provisions of
this chapter, are entitled to the same fees therefor as are allowed for
conveyance of convicts to the penitentiary.
SEc. 4383. When any district judge in this state is satisfied from
his own knowledge or otherwise, that any organized county in his
district does not contain a sufficient number of inhabitants possessing
the qualifications o£ jurors to compose grand and trial jurors £or the
presentment and trial of any person or persons, charged with the commission of an offense in said county requiring the intervention o£ a
grand jury, said judge shall make an order transferring all prosecutions £or such offenses committed in said county to the next nearest
county in the same judicial district possessing the requisite number of
inhabitants qualified to serve as jurors.
SEc. 4384. Said order may be made by the judge in vacation or by
the court, and the district court of the county to which said prosecution may be transferred, shall have full and complete jurisdiction o£
the offense, and the person or persons charged with committing the
offense may be indicted and tried in the county to which the prosecution is so transferred, in the same manner as though the offense had
been committed in said county.

m The CEll'tificate of the clerk appended to a.
transcript of the cause in a change of venue.
showed that it embraced all of the original
papers filed, and a true copy of all the record
entries made in the case; held sufficient. The
State v. Ross, 21 Iowa, 467.

n The clerk of the court to which a case is
taken by charge of venue has the same power
to accept a recognizance as the one in the court
where the indictment was found. The State v.
Merrihew, 47 Iowa, 112.

CHAP. 25.]

FORMATION OF TRIAL JURY.

SEc. 4:385. When any prosecution has been transferred by the
court or judge under the provisions of this chapter, the person charged
with committing the offense shall be required to appear at the next
succeeding term of the district court of the county to which the prosecution is transferred, and shall give bond accordingly, and the court or
judge may require all material witnesses in behalf of the prosecution to
enter into cognizance for their appearance at the district court of the
county to which the prosecution is transferred. 0
SEc. 4:386. The county in which the offense was committed, and
from which the prosecution was transferred, shall pay all the costs
attending the prosecution.
SEc. 4:387. No appeal or writ of error shall lie from any order for
the transfer of prosecutions made under the provisions of this chapter.
SEc. 4:388. The provisions of this chapter apply to prosecutions or
charges now pending, or that may hereafter be instituted for offenses
heretofore or hereafter committed.
'
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Person charged
req ulred to a ppear and give
bond.
R. § 4744.

Costs.
R. § 4745.

No appeal from
order.
R. § 4746.
This chapter:
to what applicable.
R. § 4747,

CHAPTER 25.
OF THE FORMATION OF TRIAL JURY.
SECTION 4:389. The jury for the trial of criminal actions is selected,
drawn, and summoned as provided in the code of civil practice.
SEc. 4:390. At the opening of the court, the clerk shall prepare
separate ballots, containing the names of the persons returned as
jurors, which shall be folded each in the same nanner, as near as may
be, and so that the name thereon shall not be visible, and must deposit
them in a box to be kept for that purpose.P
SEc. 4:391. When the indictment is called for trial and before
drawing the jury, either party may require the names of all the jurors
in the panel to be called, and that an attachment issue against those
who are absent, but the court may, in its discretion, wait or not for
the return of the attachment.
SEc. 4:392. Before the name of any juror is drawn the box must
be closed and shaken, so as to intermingle the ballots therein, and the
clerk shall draw such ballots without seeing the names written on
them, from the box, through the top or lid thereof.
SEc. 4:393. When the jury is completed, the ballots containing the
names of the jurors sworn must be laid aside and kept apart from the
ballots containing the names of the other jurors, until the jury so
sworn is discharged.

• When the venue in a criminal case is changed
the sureties, upon his recognizance for his appearance, etc., prior to the change, are liable for
the appearance of the accused before the court
to which the change is ordered; no new recognizance having been entered into for such appearance. The State v. BI'Own, 16 Iowa, 314.
The appearance of a defendant in n. criminal
cause does not discharge the sureties on his
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How formed,
R. § 4751.
Ballots prepared by clerk.
R. § 4752.

Party may require names of
jurors called.
R. § 4753.

Drawing jurors.
R. § 475!1.

Disposition of
ballots.
R. § !1755.

bond. They are still liable for any failure to
obey the orders of the court before surrendered
or discharged. ld.,· The State v. Jlferr~hew, 47
Id., 112.
P The tenus " opening of the court," used in
this section, are to be understood as conveying
the idea that the court is in session, organized
for the transaction of judicial businesil. Hobart
v. Hobart, 45 Iowa, 501, 504.

1026
Same.
R. §U56,

Juror absent.
R.§4757,

Talesmen,
R. § 4758.

Jury: consists
of.

R. § 4759.

CHALLENGING THE JURY.

[TITLE

XXV.

SEc. 4394. After the jury is so discharged, the ballots containing
their names must be again folded and returned to the box, and so on,
as often as a trial is had.
SEc. 4395. I£ a juror be absent when his name is drawn or be set
aside or excused from serving on that trial, the ballot containing his
na;me must be folded and returned to the box as soon as the jury is
sworn.
SEc. 4396. I£ by reason of there being one or more juries impaneled, or for any other reason there should not remain any ballots
undrawn, or if in consequence of jurors being set aside no jury can be
obtained from the list of those returned by the sheriff for the trial of
issues, the court may order the sheriff, or if he be a party to or interested in the cause, some other person, to summon jurors from the
bystanders, or other persons, who shall be returned for the trial of the
indictment.
SEc. 4397. The jury consists of twelve men accepted and sworn to
try the issue.

· CHAPTER 26.
OF CHALLENGING THE JURY.
·Challenge.
R. § 4760.

No severance of.
R. §4761.

To panel,
R. § 4762.

- When and how
taken.
R. § 4763,
Trial of chal-

lenge.
11. § 4764.

Challenge allowed: jury
discharged.
R. § 4765.
To Individual
juror.
R. § 4T66,

SECTION 4398. A challenge is an objection made to the trial jurors,
and is of two kinds:
1. To the panel;
2. To an individual juror.q
SEc. 4399. When several defendants are tried together, they are
not allowed to sever their challenges, but must join therein.
SEc. 440'J. A challenge to the panel can be interposed, only on
the ground that they were not selected, drawn or summoned as prescribed by law.
SEc. 4401. A challenge to the panel must be taken before a challenge to any individual juror, and must be in writing, specifying distinctly and plainly the facts constituting the ground of challenge.
SEc. 4402. A challenge to the panel may be taken by either party,
and upon the trial thereof the officers, whether judicial or ministerial,
whose irregularity is complained of, as well as any other persons, may
be examined to prove or disprove the facts alleged as the ground of
the challenge.
SEc. 4403. If the facts of the challenge be allowed by the court,
the jury must be discharged so far as the trial of the indictment in
question is concerned. I£ it be disallowed, the court shall direct the
jury to be impaneled:
SEc. 4404. A challenge to an individual juror may be taken orally,
and is either:
1. For cause;
2. Peremptory.

q There is no such thing known to our statute
as a challenge to the "array." We have two
kinds of challenges, namely: to the panel, and
to an individual juror. Af~er challenges to the

individual have been made, a challenge to the
panel comes too late. The State v. Da1•is, 41
lowa, 311. See, also, The State v. Bryan, 40
ld., 379.
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SEc. 4405. A challenge for cause may be made, either by the state
or by the defendant; it must distinctly specify the £acts constituting
the causes o£ challenge, and may be made for any o£ the following
causes:
1. A previous convictitm o£ the juror o£ a felony;
2. A want o£ any o£ the qualifications prescribed by statute to
render a person a competent juror;
3. Unsoundness o£ mind, or such defects in the faculties o£ the
mind or the organs o£ the body, as render him incapable o£ performing the duties o£ a juror;
4. Affinity, or consanguinity within the ninth degree, to the person
alleged to be injured by the offense charged, or on whose preliminary
information, or at whose instance the prosecution was instituted, or
to the defendant, to be computed according to the rule o£ the civil law;
5. Standing in the relation of guardmn and ward, attorney and
client, master and servant, or landlord and tenant, or being a member
of the family of the defendant, or of the person alleged to be injured
by the offense charged, or on whose preliminary information, or at
whose instance the prosecution was instituted, or in his employ on wages;
6. Being a party adverse to the defendant in a civil action, or
having been the prosecutor against, or accused by him, in a criminal
prosecution;
7. Having served on the grand jury which found the indictment,
or on a coroner's jury which inquired into the death of a person whose
death is the subject of the indictment;
8. Having served on a trial jury, which has tried another defendant for the offense charged in the indictment;
~. Having been on a jury formerly sworn to try the same indictment and whose verdict was set aside, or which was discharged without a verdict, after the cause was submitted to it;
10. Having served as a juror, in a civil action brought against the
defendant, for the act charged as an offense;
11. Having formed or expressed such an opinion as to the guilt or
innocence of the prisoner as would prevent him from rendering a true
verdict upon the evidence submitted on the trial;
12. Because of his being bail for any defendant in the indictment;
13. Because he is defendant in a similar indictment, or complainant
or private rn:osecutor against the defendant or any other person
indicted for a similar offense;
14. Because he is, or, within a year preceding, has been engaged
or interested in carrying on any business, calling or employment, the
carrying on of which is a violation of law, and when the defendant is
indicted for a like offense;
15. Because he has been a witness, either for or against the defendant, on the preliminary trial or before the grand jury!
r That a juror has served on a trial which convicteu another defendant for an offense similar
to the one charged in the indictment, is not a
good cause of challenge under the statute. The
eighth sub-division of section 440-5 applies only
to Cd.ses in which two or more persons have been
jointly indicted for the same offense, and have
severed in their trials; and not to causes in which
the offense is necessarily single and cannot be
committed jointly with another. The State v.
Sheeley, 15 Iowa, 404.
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For cau'~e.
R. § § H67, 4768,
4769, 4770, 4771.

A juror who stated upon his examination that
he had not formed an opinion as to the guilt or
innocence of the accused, but had in regard to
some of the transactions in the case, stating
further that he could render an impartial verdict upon the evidence, was held, to be competent to serve. The State v. Bryan, 40 Id., 379.
·where persons called as jurors stated that
"they had repeatedly heard the matters of the
case talked over, and had said and thought that
if the reports were true the defendant was
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SEc. 4406. An exemption from service on a jury is not a cause of
challenge, but the privilege of the person exempted.
SEc. 4407. Upon the trial of a challenge to an individual juror, the
juror challenged may be examined as a witness to prove or disprove
the challenge, and must answer every question pertinent to the inquiry thereon, but his answers shall not afterwards be testimony
against him.
·
SEc. 4408. Other witnesses may also be examined on either side;
and the rules of evidence applicable to the trial of other issues shall
govern the admission or exclusion of testimony on the trial of the
challenge.
SEc. 4409. In all challenges the court shall determine the law and
the fact, and must either allow or disallow the challenge.
SEc. 4410. The state shall first complete its challenges for cause,
and the defendant afterwards.
SEc. 4411. After twelve jurors have been obtained, against whom
no cause of challenge has been found to exist, peremptory challenges
may be made.

g-uilty of the charge," and another person also
called as a juror stated •• that if the reports I
have heard are true, the defendant is guilty.
Unless my opinions are substantiated by the testimony, they would not modify my verdict."
Each of said jurors stating that they had not
formed or expressed an unqualified opinion as
to the guilt or innocence of the defendant; it
was heTd, that they were not disqualified to serve
as jurors. The State v. Ostrander, 18 ld., 435,
451.
A juror, in answer to interrogatories, stated
that he had formed and expressed an opinion as
to the killing, but not as to the guilt of the defendant; it was held, 1. That he was a compe·
tent juror; 2. That an opinion formed and expressed by a juror, does not affect his compe·
tency. or afford cause for challenge, unless it is
as to the guilt or innocence of the defendant, of
the crime laid to his charge. The State v.
Thompson, 9 I d., 188.
The failure of a defendant in a criminal action to object to a juror on the ground of incompetency is not cured by verdict. The State
v. Groome, 10 Id., 308.
The defendant by accepting the jury waives
any exceptions thereto, for ,bias or prejudice of
any kind in the mind of a juror. And if he
accepts the jury with knowled_qe that one of the
jurors is incompetent, he thereby waives his
right to object afterwards, but such knowledge
must otppear before a waiver will be inferred.
I d.
Where the following question was put to one
called as a juror: "If the defense in the case
should be the insanity of the defendant, have
you formed or expressed an opinion on the subJect?" Held, that the question was improper
in that it stated a supposed defense for the purpose or showing actual bias. The State v.
Arnold, 12 Id., 579.
Where a juror was asked if he had not just
"set upon a jury forthe trial of a person inqict-

ed for the same kind of an offense," and upon
receiving an affirmative answer, asked the further question, "if the evidence in this case
should be the same as in the one just decided,
if your mind is not made n~ as to the guilt or
innocence of the defendant,' it was held, that
the court did not err in sustaining an objection
to the question. The State v. Leicht, 17 Id.,
28.
The propriety of recalling a petit juror, who
has been challenged and excused from the jury
box, for the purpose of allowing the other party
to cross examine him and thus disprove thB
ground of challenge, is within the discretion
of the district court, and such discretion will
not be controlled bv the supreme court, unle_ss
it be shown to have ·been greatly abused. The
State v. Shelledy, 8 Id., 477.
It was held sufficient cause of cha.llenge to a
petit juror on part of the state, that he stated
under oath that he thought he had formed or
expressed an unqualified opinion.or belief that
the defendant was guilty or not guilty of the
offense charged; and that it need not appear
that such opinion or belief was in favor of the
prisoner. ld.
Hypothetical opinions founded on rumor, do
not disqualify a petit juror. The State v.
Ostrandet·, 18 Id., 435; The State v. Hinkle, 6
Id., 380; The State v. Thompson, 9 ld., 18"3;
The State t'. Bn;an, 40 I.d., 379.
A juror when challenged for cause, answered
under oath as follows: "I read an account of
this matter in the papers, and came to the con·
elusion that the dafenda,nt shot MeN a mara, and
that it was a criminal thing f'o1· him to do so
* * * I have not formed such an opinion of
the guilt or innocence of the accused as would
prevent me from rendering a true verdict."
HPld, that the juror had not formed such an
unqualified opinion as to render him incompetent as a juror in the case. 'l'he State v. Bruce,
48 Id., 530.
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tlEc. 4412. A peremptory challenge is an objection to a juror for
which no reason need be given, but upon which the court must exclude him.
SEc. 4413. I£ the offense charged in the indictment is punishable
with imprisonment in the penitentiary for life, or may be so punishable in the discretion of the court, the state is entitled to ten peremptory challenges and the defendant twenty; if any other felony, the
state is entitled to six and the defendant to twelve; and if a misdemeanor, the state to three and the defendant to six challenges.
SEc. 4414. The state shall be entitled to the first challenge, and
shall challenge one juror; the defendant shall be entitled to the second
challenge, and shall challenge two jurors; the state shall be entitled
to the third challenge, and shall challenge one juror; the defendant
shall be entitled to the fourth challenge, and shall challenge two
jurors; and so on, alternately, until all the challenges are exhausted.•
SEc. 4415. The challenges of either party need not be all taken at
once, but separately in the following order, including in each challenge all the causes of challenge belonging to the same class:
1. To the panel;
2. To an individual juror, for cause;
3. To an individual juror, peremptorily.
SEc. 4416. After each challenge which is allowed, the vacancy
occasioned thereby shall, if required, be filled before any further challenge is made, and any new juror thus introduced may be challenged
for cause, as well as peremptorily, if the peremptory challenges are not
exhausted.
SEc. 4417. No juror shall be sworn to try the issue until twelve
jurors are accepted.
SEc. 4418. Bias in a juror against either party is no cause of challenge by the other. It may be waived by the party against whom it
exists.

Same.
R. § 4778.

Same.
Ch. 10, § 1, 10
G. A.

Order of challenge.
Same,§ 2.

Same.
R. § 4781.

Jurors: when
sworn.
R. § 4783.
Bias.
R. § 4784.

CHAPTER 27.
OF THE TRIAL OF AN ISSUE OF FACT IN AN INDICMENT.
SECTION 4419. The provisions of the code of civil practice, relative
to the continuances of the trial of civil causes, shall apply to the continuance of criminal actions, except that no judgment for costs shall
be rendered against a defendant in a criminal action on account of
such continuance; and except as in this code otherwise provided; and
except that the defendant shall, if he, upon entering his plea demand
it, be entitled to three days in which to prepare for trial.t

• Under sections 4779 and 4789 ofthe revision,
the state was required to complete all of its peremptory challenges, or waive the same before
the defendant would be required to comm~nce
his. The State v. Bowers, 17 Iowa, 46.
'If the state, in order to avoid a continuance
applied for by the defendant in a criminal case
on account of the absence of a witness, admits
that the witness would, if present, swear to the

Provisions of
civ1l code: to
what applicable.

facts stated in the affidavit for continuance, such
statements assume the character of the witness'
evidence, and cannot be impeached by showing
that he has made statements out of court different from those in the affidavit. The State v.
Shannahan, 22 Iowa, 435.
The ordinary rule, that the proper foundation
must be laid before a witness can be impeached
by proving statementd made out of court, ap-

•
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SEc. 4420. [The jury having been impaneled and sworn, the court
must proceed in the following order:
1. The clerk or district attorney must read the indictment, and
state the defendant's plea to the jury, and the district attorney may
briefly state the evidence by which he expects to sustain the indictment.
2. The attorney for the defendant may then briefly state his
defense, and the evidence by which he expects to sustain it.
3. The state may then offer the evidence in support of the indictment.
4. The defendant or his counsel may then offer his evidence in
support of his defense.
5. The parties may then respectively offer rebutting evidence only,
unless the court, for good reasons in furtherance of justice, permit
them to offer evidence upon their original case.
6. When the evidence is concluded, unless the case is submitted to
the jury on both sides, without argument, the district attorney must
commence, the defendant follow by one or two counsel at his option,
unless the court shall permit him to be heard by a larger number, and
the district attorney conclude, confining himself to a response to the
arguments of the defendant's counsel, provided that where two or
more defendants are on trial for the same offense, they may be heard
by one counsel each; and provided further, that the court, when the
affirmative of the issue is with the defendant, may, in its discretion,
award to the defendant the last argument;
7. The court shall then charge the jury in writing without oral
explanation or qualification.u]
SEc. 4421. The district attorney in offering the evidence in support of the in!lictment, in pursuance of the order prescribed in the
last section, under the second sub-division thereof, shall not be permitted to introduce any witness who was not examined before the
grand jury, and the minutes of whose testimony was not taken by the
clerk of the grand jury, and presented with the indictment to the
court, unless he shall have given to the defendant a notice in writing,
stating the name, place of residence, and occupation of such witness,

plies to this class of cases whether criminal or
civil. The rule does not lose its application if
the statements out of court were made under
oath. Id.
Where in a criminal case, the facts stated in
an affidavit for a continuance on the ground of
absent witnesses, are admitted by the prosecution, and are read on the trial as the P.vidence of
the absent witnt>sses, in order to avoid a continuance, such affidaVIts are not admissible on a
second trial of the cause at a subsequent term.
The State v. Felter, 32 ld., 49.
~Under this section the state is not, on the
trial of an indictment, re~trioted, in the examination of a witness whose name is indorsed on
the indictment, to the testimony given by him
before the grand jury. If the name of a witness is indorsed on the indictment, and the minutes of his testimony are properly presented and
filed. he may be examined as to any and all matters within his knowledge touching or bearing
upon the defendant's guilt or innocense. Per
LowE and CoLE, JJ. in The State v. Bowers,

•

[TITLE

17 Iowa, 46. 'iVRIGH'r, Ch. J. not/concurring;
J. absent.
The state may, in a criminal case, introduce
as rebutting evidenc~, the testimony of witnesses who wm·e not before the grand jury andwhose names are not indorsed on the indictment,
and of whose introduction no notice has been
given to the defendant. The State v. Parish,
22 ld., 284.
But that is not rebutting testimony which
seeks by another witness, atter the defense has
closed, to sustain the character of the prosecuting witness whose testimony has been impeached, by showing that the statements of the prosecutor as he gave them on his examination,
were in accordance with the facts of the case.
I d.
The district court has the discretion to permit a 'VItness to be examined on behaLf of the
state as to matters not rE'butting, after the defendant has concluded his testimony. The State
v. Flynn, 42 ld., 165.
DILLON,

CHAP.
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and the substance of what he expects to prove by him on the trial, at
least four days before the commencement of such trial: [Provided, that
whenever the district attorney desires to introduce evidence to support,
the indictment of which he shall not have given said four day's notice
because of insufficient time therefor since he learned said evidence
could be obtained, he may move the court for leave to introduce such
evidence, giving the name, place of residence, and occupation of the
witnesses he desires to introduce, and the substance of what he expects to prove by said witnesses, and showing diligence such as is required in a motwn for a continuance supported by affidavit, whereupon, if the court sustain said motion, the defendant shall elect
whether said cause shall be continued on his motion, or the witnesses
shall then testify; and if said defendant shall not elect to have said
cause continued, the district attorney may examine said witnesses in
the same manner and with the same effect ·as though four days notice
thereof had been given defendant as hereinbefore provided, except
that the district attorney, in the examination of said witnesses, shall
be strictly confined to the matters set out in his motion.v]
SEC. 4422. When the defendant's only plea is a former conviction
or acquittal, the order prescribed in the second and third sub-divisions
of the section immediately preceding the last, shall be reversed, and
the defendant shall first offer his evidence in support of his defense.
SEc. 4423. The court shall not restrict counsel as to time in their
arguments.
SEc. 4424. When two or more defendants are jointly indicted for
felony, any defendant requiring it may be tried separately. In other
cases, defendants jointly indicted may be tried separately or jointly in
the discretion of the court.w
SEc. 4425. Upon a trial for a conspiracy, in a case where an overt act
is required by law to constitute the offense, the defendant cannot be convicted unless one or more overt acts be expressly alleged in the indictment, nor unless one or more of the acts alleged be proved; but other
overt acts not alleged in the indictment may be given in evidence.
SEc. 4426. The rules of evidence in civil cases are applicable also to
criminal cases, except as otherwise provided.x
T The defendant in a crimmal case who has accepted service of notice that a witness whose
name is not indorsed on the indictment will be
introduced on the trial, and who has agreed to
treat such notice as personally served, cannot
object that it was not signed by the district attorney. The State v. lVatrous, 13 Iowa, 489.
See State v. Flynn, 42 I d., 164; cited in notes
to section 4337, ante.
wwhile two or more defendants jointly indited may, in the discretion of the court, be
tried jointly or separately, a separate judgment
must be entered in against e~tch. The State v.
Huuter, 33 Iowa, 361.
Where several parties have been jointly indicted. and they demand separate trials, the order m which they shall be tried may be determined. l>y the district attorney, under the directiOn
of the court. The State v. Hudson, 50 Iowa,
157.
"' See as to verbal declarations as evidence,
The County of J.Iahaska v. Ingalls, 16 Iowa,
81; The Statev. Woodard, 20 ld., 542, 550.
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Defendant's
plea.
R. § 4787.

Counsel: time.
R. § 4888.
Tried separately.
R. § 4789.

Trial for eonspiracv.
R. § 4790.

RulE's of evidence.
R. § 4805.

In a trial for murder, where the defense is insanity, medical witnesses who have no personal
knowledge of the prisoner cannot be allowed to
state an opinion formed from the testimony in
the case and the defendant's conduct on the trial,
as to his sanity or insanity at the time of the
commission of the act. This would practically
be putting such witnesses in the place of the jury
to decide the question. The State v. Felter, 25
Iowa, 67.
It is competent to show the insanity of the defendant prior to the commission of the act; and
a physician who visited him during such insanity,
and from actual observation and examination
became acquainted with his mental condition
may give an opinion as to his sanity or insanitv
at the time when he thus observed or examined
him. Id.
So also, it is competent to show, in such
cases, that the defendant's father was subject to
in~anity. Id.
On an indictment for obtaining money under
false pretenses, consisting of representations by
defendant that he had money on deposite in a

1032
Confe•slon of
defendant.
R. § 4806.
Doubt.
R. § 4807.

Same.
R. § 4808.

Higher offense
proved.
R. § 4791.

Same.
R. § 4792.

Jury view
premises.
R. § 4800.

Juror as 1\ wi~
ness.
R. § 4801.
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SEc. 4427. The confession of the defendant, unless made in open
court, will not warrant a conviction unless accompanied with other
proof that the offense was committed.Y
SEc. 4428. Where there is a reasonable doubt of the defendant being proven to be guilty, he is entitled to an acquittal.
SEc. 4429. Where there is a reasonable doubt o£ the degree o£ the
offense of which the defendant is proven to be guilty, he shall only be
convicted of the lower degree.•
SEC. 4430. I£ it appear by the testimony that the facts proved
constitute an offense of a higher nature than that charged in the indictment, the court may direct the jury to be discharged and all proceedings on the indictment to be suspended, and may order the defendant to be committed or continue(l on bail to answer any new indictment which may be found against him for the higher offense.
SEc. 4431. I£ the indictment for the higher offense be submitted
by the grand jury or be not found at the next term, the court must
proceed to try the defendant on the original indictment.
SEc. 4432. Whenever, in the opinion of the court, it is proper that
the jury should view the place in which the offense is charged to have
been committed, or in which any other material fact occurred, it may
order the jury to be conducted in a body, in the custody of proper officers, to the place, which ::;hall be shown them by a person appointed
by the court for that purpose. The officers must be sworn to suffer
no person to speak to or communicate with the jury, on any subject
connected with the trial, nor to do so themselves, except the person appointed by the court for that purpose, and that only to show the place
to be viewed, and to return them into court without unnecessary delay at a specified time.
SEc. 4433. I£ a juror have any personal knowledge respecting a
fact in controversy in a cause, he must declare the same in open court
during the trial; and if during the retirement of the jury, a juror de-

bank in another state, upon which he drew
drafts and placed them in the hands of a local
b,wk to be forwarded for collection, the notanal
CC'rtificate of protest of the notary who protested
the drafts thus drawn, is not admissible in evidence against the defendant to prove that he had
no money on deposit in the bank upon which
the drafts were drawn. The State v. Reidel, 26
ld., 430.
When one of two defendants, jointly indicted,
testifies on behalf of the other, he is liable to
impeachment as a witness, under the same conditwns as he would be if he were not himself on
trial. The State v. Hardin et al., 46 ld., 623.
An alibi need not be established by such a
preponderance of evidence as to "fully satisfy"
the jury; a bare preponderance, at most, is all
that is required. I d.
Y An assumption b:y the court in an instruction
to the jury in a crimmal trial, that certain statements made by the defendant amount to a confession, when in fact they merely furnish evidence to be considered by the jury in arriving at
a general verdict, is prejudicial error. The
State t•. Jones, 33 Iowa, 9.
Where the admissions of the defendant are
supported by circumstances, a fact which constitutes but one ingredient of the crime charged

may be established thereby. The State v. Lewis,
45 Id., 20.
A confesRion of guilt by one who has been
charged with a crime, will not, in an action of slander, warrant tbe jury in finding, in justification
of the charge, that the plaintiff had been guilty
of the crime.
Georgia v. Kepford, 45 Id.,

48.

A confession made out of court, will not warrant a conviction unless there is other evidence
that the offense charged has in fact been committed. The corpus dPlicti must be shown by
proof aliunde. The &tale v. 1'urner, 19 Id.,
144, 147.
• It is the duty of the court to instruct the jury
that if they have a reasonable doubt of the degree or character of the assault charged in the
indictment they should only convict of a lower
degree of crime which is included within that
charged in the indictment. The State v. JValters, 45 Iowa, 389.
On the trial of an indictment for larceny, the
value of the property charged to have been stolen must be established beyond a reasonable
doubt; mere preponderance of evidence that it
exceeds twenty dollars is not sufficient to justi(y
a conviction for grand larceny. The State v.
Wood, 46 Id., 116.

CHAP.
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clare any fact which could be evidence in the cause, as of his own
knowledge, the jury must return into court and the juror must be
sworn as a witness, and examined in the presence of the parties, if his
evidence be admissible. ·
SEPARATION OF JURY.

SEc. 4434. The jurors sworn to try an indictment, may, at any
time before the final submission of the cause to them, in the discretion of the court, be permitted to separate, except where one of the
parties object thereto, or be kept together in charge of proper officers.
The officers must be sworn to keep the jury together during the adjournment of the court, and to suffer no person to speak to or communicate with them on any subject connected with the trial. nor do so
themselves, and to return them into court at the time to which it adjourns."
SEc. 4435. The jury, whether permitted to separate or kept together
in charge of sworn officers, must be admonished by the court that it
is their duty not to permit any person to speak to or communicate
with them on any subject connected with the trial, and that any and
all attempts to do so, should be immediately reported by them to the
court, and that they should not converse among themselves on any
subject connected with the trial, or form or express an opinion thereon,
until the cause is finally submitted to them. This admonition must be
given or referred to by the court at each adjournment, during the progress of the trial, previous to the final submission of the cause to the
jury.b

Jury permitted
to separate.
R. § 4802.

Not to communicate or converse.
R. § 4803.

TRIAL.

SEC. 4436. The court shall, on the trial of every indictment, when
requested by either party, keep, or cause to be kept, by some person
for that purpose by it appointed, full and accurate minutes of the testimony of each witness examined on the trial, showing the name of
the witness, the place of residence, and his occupation, as well as of
any oral evidence introduced, either by the state or defendant, after a
plea or verdict of guilty, to be considered by the court in aggravation
or alleviation of the punishment in pronouncing sentence against the
defendant, which shall be certified to be full and accurate by the judge,
and signed by him, and filed with the clerk, and so marked by him,
which shall be deemed a part of the record of the cause. The person
who acts under such an appointment shall be entitled to such compensation for his services as may be allowed by the court, which shall be
paid by the proper county, and shall be taxed as costs.
• The district court may, in its discretion, un·
der section 4434 of the code, permit the jury in
tne tnal of a capital case, to separate, under the
actmonition of the court as required by section
4435, at the various adjournments of the court
during the trial, and prior to the final submission of the case to the jury, although the accused at the time objects to such separation.
The discretion confided to the court by the statute, would however, be more safely exercised in
granting than in denying the request of the accused. The State v. Felter, 25 Iowa, 67.
b'fhis section reauires jurors, pending a trial

Minutes of testimony kept.
R. §4809.

in which they are acting, to keep their minds in
statu quo, and if during the adjournments of
court they do no act which imparrs their mind
or clouds their understanding, when again called ·
to hear the evidence or arguments of counsel;
the drinking of intoxicating liquors by them
during such adjournmE'nts is not such misconduct as to prejudice either party. The State v.
Bruce, 48 ld., 530, 537.
·
There is a wide distinction between the duty
of a juror during an adjournment of the court
pending the trial, and his duty after the case is
submitted to him for his determination. Id.

10:34
When several
defenoonts.
R. § 4810.
Trial of libel,
R. § 4811.
Of offenses
other than libel.
R. §4812,

TRIAL OF AN ISSUE OF FACT.

[TITLE

XXV.

SEc. 4437. Upon an indictment against several defendants, any one
or more may be convicted or acquitted.
SEc. 4438. On the trial of an indictment for a libel, the jury have
the right to determine the law and the fact .•
SEc. 4439. On the trial of an indictment for any other offense than
libel, questions of law are to be decided by the court; saving the right
of the defendant and the state to except. Questions of fact are to be
tried by jury. And although the jury have the power to find a general verdict which includes questions of law as well as fact, they are
bound, nevertheless, to receive as law what is laid down as such by the
court.
INSTRUCTIO:NS.

Court instruct
jury.
R. § 4813.

Same.

R. § 4814,

Deliberation:
duty of officer

In charge.
R. § 4815.

SEc. 4440. The court shall, on motion of either party, instruct the
jury on the law applicable to the case, which must always be in writing, signed by the judge and filed with the clerk, and so marked by
him, and it is to be deemed a part of the record of the cause, and no
oral qualification thereof shall be permitted.c
SEc. 4441. Any instruction asked by either party to be given by
the court must be in writing, and must be either given or refused, and
so marked and signed by the judge, and filed with the clerk, and so
marked by him, and is to be deemed a part of the record. It may be
qualified in writing by the court, but not orally, and the qualification
must be distinguished, intelligibly, from the instruction as originally
asked by the party, and signed by the judge.d
SEc. 4442. After hearing the charge, the jury may either decide in
court or may retire for deliberation. I£ they do not agree without retiring, one or more officers must be sworn to keep them together in
some private and convenient place without meat or drink, water excepted, and not to suffer any person to speak to or communicate with
them themselve::s unless it be to ask them whether they have agreed
upon their virdict, and not to communicate to any one the state of
their deliberation or the verdict agreed upon, until after the same shall
have been declared in open court, and received by the court, and
to return them into court when they shall have so agreed upon their
verdict, unless by permission or order of the court, or they be sooner
discharged.
DISCHARGE OF JURY.

When juror
becomes sick.
R. § 4804.

Want of jurisdiction.

. R. § 4793,

SEc. 4443. I£ before the conclusion of a trial a juror become sick so
as to be unable to perform his duty, the court may order him to be discharged, and in such case a new juror may be sworn and the trial
begin anew, or the jury may be discharged and a new jury then or
afterwards be impaneled.
SEc. 4444. The court may also discharge the jury where it appears
that it has not jurisdiction of the offense, or that the facts as charged
in the indictment do not constitute an offense punishable by law.

• This section of the code is directory only,
and the failure to comply therewith will be held
an error only when the party complaining is
prejudiced thereby. The State v. S-tanley, 48
Iowa, 221.
d The supreme court will not review instruc-

tions which have not been made a part of the
record, either by the signature of the judge, as
contemplated by sections 4440 and 4441, of the
code, or by being incorporated into a bill of
exceptions.
The Sate v. Gibhardt, 13 Iowa,
473.

CHAP. 27.]
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SEc. 4445. I£ the jury be discharged because the court has not jurisdiction of the offense charged in the indictment, and it appear that it
was committed out of the jurisdiction of this state, the defendant must
be discharged or ordered to be retained in custody a reasonable time,
until the district attorney shall have a reasonable opportunity to
inform the chief executive of the state in which the offense was committed of the facts, and for said officer to require the delivery of the
offender.
SEc. 4446. I£ the offense was committed within the exclusive jm1sdiction of another county of this state, the court must direct the
defendant to be committed for such time as shall be deemed reasonable
to await a warrant from the proper c~unty for his arrest; or, if the
offense be bailable, he may be admitted to bail in an undertaking with
sufficient sureties that he will, within such time as the court may
appoint, render himself amenable to a warrant for his arrest from the
proper county, and if not sooner arrested thereon will attend at the
office of the sheriff of the county where the trial was had, at a certain
time particularly designateu in the undertaking, to surrender himself
upon the warrant, if issued, or that the bail will forfeit such sum as
the court may.fix, to be mentioned in the undertaking.
SEc. 4447. In the case provided for in the last section, the clerk
must transmit, forthwith, a certified copy of the indictment and all
the papers in the action filed with him, except the undertaking mentioned in the last section, to the district attorney of the proper county.
SEc. 4448. I£ the defendant be not arrested on a warrant from the
proper county he shall be discharged from custody, or his bail in the
action shall be exonerated, or money deposited instead of bail shall be
refunded, as the case may be, and the sureties in the undertaking must
be discharged.
SEc. 4449. I£ he be arrested, the same proceedings must be had
thereon as upon the arrest of a defendant in another county on a
warrant of arrest issued by a magistrate.
SEc. 4450. I£ the jury be discharged because the facts set forth do
not constitute an offense punishable by law, the court must order that
the defendant, if in custody, be discharged therefrom, or if admitted
to bail, that his bail be exonerated, or if he has deposited money instead
of bail, that the money deposited be refunded, unless in its opinion a
new indictment can be framed upon which the defendant can be
legally convicted, in which case the court may direct that the case be
submitted to the same or another grand jury.
SEc. 4451. When a defendant, having· given bail, appears for trial,
the court may, in its discretion, at any time after his appearance for
trial, order him to be committed to the custody of the proper officer
to abide the judgment or further order of the court; and he shall be
eommitted and held in custody accordingly.

Same.
R. § 4794.

When offense
committed in
another county.
R. § 4795.

Papers transmitted by clerk.
R. § 4796.

Defendant discharged, whf'n.
R. § 4797.

When arrested.
R. § 4798.

Discharged
when facta do
not constitute
offe-nse.
R. § 4799.

When defendant under bail
appears for
trial.
R. §4816.
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CHAPTER 28.
OF THE CONDUCT OF JURY AFTER THE CAUSE IS SUBMITTED TO IT.
Jury may take
papers.
R. § 4817.

And notes of
testimony.
R. § 4818.
Disagreement:
Information de·
sired.
R. § 4819.

Juror Elck.
R. § 4820.

When didcharged.
R. § 4821.

New trial.
R. § 4822.

Court may adjourn.
R. § 4823.

Same.
R. § 4824.

SECTION 4452. Upon retiring for deliberation, the jury may take
with it all papers which have been received as evidence in the case,
except depositions and copies of such parts of public records or private
documents as ought not, in the opinion of the court, to be taken from
the person having them in pOsiession.
SEc. 4453. The jury may also take with them notes of the testimony or other proceedings on the trial taken by themselves or any of
them, but none taken by any other person.
SEc. 4454. After the jury have retired for deliberation, if there be
any disagreement between them as to any part of the testimony, or if
they desire to be informed on any point of law arising in the cause,
they must require the officer to cdnduct them into court, and upon'
their being brought in, the information required must be given in the
presence of, or, after oral notice, to the district attorney, and the
defendant or his counsel.
SEc. 4455. If, after the retirement of the jury, one of them be taken
sick so as to ,prevent the continuance of his duty., or any other accident or cause occur to prevent their being kept together for deliberation, the court may discharge them.
SEc. 4456. Except as provided in the last section, the jury cannot
be discharged after the cause is submitted to them until they have
agreed upon their verdict and rendered it in open court, unless by the
consent of both parties entered upon the record, or unless at the expiration of such time as the court may deem proper, it satisfactorily
appears that there is no reasonable probability that the jury can
agree.•
SEc. 4457. In all cases where a jury is discharged or prevented from
giving a verdict by reason• of any accident or other cause, except
where the defendant is discharged from the indictment during the
progress of the trial, or after the cause is submitted to them, the cause
may be again tried at the same or another term of the court. ·
SEc. 4458. While the jury is absent the court may adjourn from
time to time as to other business, but it shall be nevertheless deemed
open for every purpose connected with the cause submitted to the jury
until a verdict be rendered or the jury is discharged.
SEC. 4459. A final adjournment of the court discharges the jury.

• The discharge of the jury, in a criminal
case, on the ground that they are unable to
agree, is a matter within the sound discretion
of the court, and when not abused, will not

work a discharge of the prisoner on the ground
that he has been put in jeopardy. The State v.
Vauqhn, 29 Iowa 286; The State v. Redman,
17 Id., 329.

CHAP.
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CHAPTER 29.
OF THE VERDICT.
SECTION 4460. When the jury has agreed upon its verdict, it must
be conducted into court by the officer having it in charge. The names
of the jurors must then be called, and if all do not appear the rest
must be discharged without giving a verdict. In such case the cause
may again be tried at the same or another term.
SEc. 4461. I£ the indictment be for a felony, the defendant must
be present at the rendition of the verdict. I£ it be for a misdemeanor,
the verdict may be rendered in his absence/
SEc. 4462. When the jury have answered to their names, the court
or the clerk shall ask them whether they have agreed upon the verdict,
and if the foreman answers in the affirmative they must, on being
required, declare the same.g
SEc. 4463. The jury may either render a general verdict, or where
they are in doubt as to the legal effect of the facts proven, they may,
except upon an indictment for libel, find a special verdict.h
SEc. 4464. A general verdict upon a plea of not guilty is either
"guilty" or "not guilty," which imports a conviction or acquittal on
Pvery material allegation in the indictment. Upon a plea of a former
conviction or acquittal of the same offense it is either "for the state"
or " for the defendant." 1
SEc. 4465. Upon an indictment for an offense consisting of different degrees, the jury may find the defendant not guilty of the degree
charged in the indictment, and guilty of any degree inferior thereto,
or of an attempt to commit the offense, if punishable by indictment)
SEc. 4466. In all other cases the defendant may be found guilty
of any offense, t.he commission of which is necessarily included in
that with which he is charged in the indictment.k
f That the verdict was rendered in the absence
of a defendant indicted for forgery and that
the names of the jury were not called, is erro·
neous but where it appears that no prejudice resulted therefrom the case will not be reversed.
The State v. Vaughn, 29 Iowa, 286.
g The provisions of sections 4460 and 4462, of
the code contemplate that the jury, after in·
forming the court of their agreememt upon a
verdict, must, on being required by the court,
declare the same, which may be done orally.
Per MILLER J. in The State v. Collins, 32 Iowa
on p. 42.
h On the trial of an indictment charging the
defendant with "concealing,'' and with · 'receiving" and ''aiding in the concealment of stolen
•property,'' the jury returned a verdict as follows: "We, the jury, find the defendant
guilty of aiding in concealing the stolen property mentioned in the indictment, as charged
therein, and assess the value of the same at one
thousand dollars. This was held, to be equivalent to a general verdict. The State v. Turnm·,
19 Iowa, 144.
The jury themselves are to determine whether
their verdict shall be general or special. It can

When jury have
agreed.
R.§ 4825,

Defendant
presr nt: when.
R. § 4826.

Verdict rendered.
R, § 4827.

General or
special.
R. § 4828.
General.
R. § 4829.

Finding an
offense of dif·
fcrelit degrees.
R. § 4835.

Other offense
than charged.
R. § 4836.

be special only when they are in doubt as to the
legal effect of the facts proved, The State v.
Ridley d':: Johnson, 48 Id., 370, 374.
1 A general verdict of guilty imports a conviction of the defendant in a criminal trial, on
every material allegation or charge in the indictment. It is accordingly held, that an
inquiry by the court of the jury, upon their
returning a verdict of guilty, as to whether they
found the defendant guilty of the particular
charge mentioned in the indictment was not
erroneous. The State v. Collins, 32 Iowa, 36.
i Murder is the felonous killing with malice.
Manslaughter is the felonous killing without
malice. The latter is not a degree of the former. The State v. White, 45 Iowa, 325.
k Section 4466 of the code, authorizing the
conviction and punishment of an accused for an
offense less than felony, when it is included in
or is only a less degree of the offense charged in
the indictment, is not in conflict with section
11 Art. 1 of the state constitution. The State
v. Jarvis, 21 Iowa, 44.
On an indictment for an assault with intent to
commit murder, the defendant may be found

1038
Indictment
against several:
finding of jury.
R. § 4837.
Verdict insufficient.
R. § 4838.

Informal verdict.
R. § 4839.

Verdict ren..
dered: jury
polled.
R. § 4840.

If any juror
disagrees.
R. § 4841.

If defense be
insanity: jury
instructed.
R. § 4842.

Defendant discharged.
R. § 4843.
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SEc. 4467. On an indictment against several, if the jury cannot
agree upon a verdict as to all, they may render a verdict as to those in
regard to whom they do agree, on which a judgment shall be entered
accordingly, and the case as to the rest may be tried by another jury.
SEc. 4468. I£ the jury render a verdict which is neither a general
nor special verdict, the court may direct them to reconsider it, and it
shall not be recorded until it be rendered in some form from which it
can be clearly understood what is the intent of the jury, whether to
render a general verdict or to find the facts specially and leave the
judgment to the court.1
SEc. 4469. I£ the jury persist in finding an informal verdict, from
which, however, it can be understood that their intention is to find
for the defendant upon the issue, it shall be entered in the terms in
which it is found, and the court must give judgment of acquittal.
But no judgment of conviction can be given unless the jury expressly
find against the defendant upon the issue, or judgment qe given
against him upon a special verdict.
SEc. 4470. When a verdict is rendered, and before it is recorded,
the jury may be polled on the requirement of either party; in which
case they shall be severally asked whether it be their verdict, and if
any one answer in the negative, the jury must be sent out for further
deliberation.
SEc. 4471. When the verdict is given, and is such as the court
may receive, the clerk may immediately enter it in full upon the
record, and must read' it to the jury, and inquire of them whether it
is their verdict. I£ any juror disagree, the fact must be entered upon
the record, and the jury again sent out. But if no disagreement be
expressed, the verdict is complete and the jury must be discharged
from the case.
SEc. 4472. I£ the defense be the insanity of the defendant, the
jury must be instructed, if they acquit him on that ground, to state
that fact in their verdict. The court may thereupon, if the defendant
be in custody, and his discharge is deemed dangerous to the public
peace and safety, order him to be committed to the Iowa insane hospital, or retained in custody until he becomes sane.
SEc. 4473. If judgment of acquittal be given on a general verdict,
and the defendant be not detained for any other legal cause, he must
be discharged as soon as the judgment is given.

guilty of an assault merely. The State v. White,
41 ld., 316, 320.
An indictment for burglary includes the offense of entering a dwelling-house in the nighttime without breaking. and will admit of a conviction for the latter offense. The State v. ~fax
well, 42 ld., 208.
On an indictment for rape, the defendant may
be convicted of an assault with intent to commit a rape. The Htate v. ~IcLaughlin, 44 ld.,
82, 87.
An assault with intent to commit manslaughter
is included in an assault with intent to commit
murder, and on an indictment for the latter offense, the defendant may be convicted of the
former. The State v. lVhite, 45 ld., 325, overruling the same case in 41 Iowa, 316, which see.
So, on such an indictment, a conviction may

be had for an assault and battery. Dixon v. The
State, 3 I d., 416.
On an indictment for murder, the defendant
may be found guilty of manslaughter. Gordon
v. The State, 3 ld., 410.
Under an indictment for maiming or disfiguring, the defendant may be convicted of an aggravated assault and battery. Benham v. The
State, 1 lowa, 542.
1 'Vhere under an indictment for burglary, the'
jury found the "defendant guilty of entering
the dwelling-house of Charles E. Gale, in the
night-time, as stated in the indictment,'' it was
held that this was a special verdict, and failed
to respond to all the facts necessary to the rendition of a judgment thereon, and that the court,
therefore, had a right to direct the jury to reconsider it. The State v. Maxwell, 42lowa, 208, 214.

CHAP. 30.]
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BILLS OF EXCEPTION.
SPECIAL VERDICT.

SEc. 4474. A special verdict is that by which the jury finds the
facts only, leaving the judgment to the court. It must present the
conclusions of fact as established by the evidence and not the evidence
to prove them, and these conclusions of fact must be so presented as
that nothing remains, to the court but to draw conclusions of law
upon them.
.
SEc. 44 75. The special verdict must be reduced to writing by the
jury or in their presence, entered upon the minutes of the court, read
to the jury and agreed to by them, before they are discharged.
SEc. 44 76. The special verdict need not be in any particular form,
but shall be sufficient if it present intelligibly the facts found by the
jury.
SEc. 4477. The court must give judgment upon the special verdict
as follows:
1. If the plea be not guilty and the facts prove the defendant
guilty of the offense charged in the indictment, or of any other offense
of which he could be convicted in law under that indictment, judgment shall be given accordingly. But if the facts found do not prove
the defendant guilty of the offense charged, or of any offense of which
he could be so convicted under the indictment, judgment of acquittal
must be rendered;
2. If the plea be a former conviction or acquittal of the same
offense, the court must give judgment of conviction or acquittal
according as the facts prove or fail to prove the former conviction or
acquittal.
SEc. 4478. If the jury do not, in a special verdict, pronounce
affirmatively or negatively on the facts necessary to enable the court
to give judgment, or if they find the evidence of facts merely, and
not the conclusions of fact from the evidence as established to their
satisfaction, the court may order them to retire for further deliberation.

Special verdict
defined.
R. § 4830.

Same.
R. § 4831.
Same.
R. § 4832.

Judgment upon.
R. § 4833.

Verdict !nsuficlent.
R. § 4834,

CHAPTER 30.
OF BILLS OF EXCEPTION.
SECTION 4479. On the trial of an indictment, exceptions may be
taken by the state, or by the defendant, to any decision of the court
upon matters of law, in any of the follo1ving cases:
1. In disallowing a challenge to an individual juror;
2. In admitting or rejecting witnesses or evidence on the trial of
any challenge;
3. In admitting or rejecting witnesses or evidence, or in deciding
any matter of law, not purely discretionary, on the trial of the issue.
SEc. 4480. Nothing herein contained is to be construed so as to
deprive either party of the right of excepting to any action or decision
of the court which affects any other material or substantial right of
either party, whether before or after the trial of the indictment, or on
such trial.

Exceptions.
R. § 4344.

How to be construed.
R. § 4845.

1040
Office of bill of
exceptions.
R. § 4846.

Papers deemed
part of record.
R, § 4847.

'

Either party
rnay except to
dec'islon.
R. § 4848,

Time allowed to
examine.
R. § 4849.
Maybe modified.
R. § 4850.
Time allowed to
prepare.
R. § 4851,
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SEc. 4481. The office of a bill of exceptions is to make a part of
the proceedings or evidence appear of record which would not otherwise so appear.m
SEc. 4482. All papers pertaining to the cause and filed with the
clerk, and all entries made by the clerk in the record book pertaining
to them, and showing the action or decision of the court upon them,
or any part of them, are to be deemed parts of the record, and it is
not necessary to except to any action or decision of the court so appearing of record.
SEc. 4483. Either party may allege an exception to any decision or
action of the court, on any application of either party, which may bE',
and is made orally to the court, in any stage of the proceedings upon
which the decision or action of the court is not required to be, and is
not entered in the record book, and reduce the same to writing, and
tender the same to the judge, whose duty it is to sign it; and if he
sign the same, it shall be filed with the clerk and thereupon become a
part of the record of the cause; but if the judge refuse to sign it, such
refusal must be stated at the end thereof; and it may then be signed
by two or more attorneys or officers of the court, or disinterested bystanders, and sworn to by the persons so signing the same, and filed
with the clerk, and it shall thereupon become a part of the record of
the cause.
SEc. 4484. The judge shall be allowed one day to examine the bill
of exceptions, and the party excepting shall be allowed three days
thereafter to procure the signatures and file the same.
SEc. 4485. I£ the judge and the party excepting can agree in modifying the bill of exceptions, it shall be modified accordingly.
SEc. 4486. Time must be given to prepare the bill of exceptions
when it is necessary. When it can reasonably be done, it shall be
settled at the time of taking the exception.

CHAPTER 31'.
OF NEW TRIAL.
Definition,
R. § 4852.
Effect.
R. § 4$53,

Causes tor.
R. § 4854.

SECTION 4487. A new trial is a re-examination o£ the issue in the
same court before another jury, after a verdict has been given.
SEc. 4488. The granting of a new trial places the parties in the
same position as if no trial had been had. All the testimony must be
produced anew and the former verdict cannot be used or referred to
either in the evidence or in argument.
SEc. 4489. The court may grant a new trial for the following
causes, or any of them:
.
1. When the trial has been had in the absence of the defendant, if
the indictment be for a felony;
2. When the jury has received any evidence, paper, or documQnt
out of court not authorized by the court;

m Where the certificate of the judge shows ficate is a sufficient complianr.e with the statute
the rulings made during the trial, and states respecting bills of exceptions. The State v.
that the_ same were duly excepted to, such certi· Fay, 43 Iowa, 651.
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3. When the jury have separated without leave of the court, after
retiring to deliberate upon their verdict, or have been guilty of any
misconduct tending to prevent a fair and due consideration of the
case;
4. When the verdict has been decided by lot, or by means other
than a fair expression of opinion on the part of all the jurors;
5. When the court has misdirected the jury in a material matter
of law;
6. When the verdict is contrary to law or evidence. But no more
than two new trials shall be granted for this cause alone;
7. When the court has refused properly to instruct the jury;
8. When from any other cause the defendant has not received a
fair and impartial trial.
SEc. 4490. The application for a new trial can be made only by Application:
when made.
the defendant, and must be made before judgment.n
n. s 4855.
nAn objection to the grand jury comes too
late in a motion for a new trial. It should, at
least, be made before pleading to the indictment.
The State v. Reid, 20 Iowa, 413, 424, citing The
State v. Ingalls <f: Kin,q, 17 ld., 8; The State v.
Howard <f: Cress, 10 ld., 101; The State v. Ostrander, 18 Id., 485.
While it is better that the defendant should
be present, when a motion for a new trial in a
criminal case is made and passed upon by the
court, it is not clear that it is necessary, and
where the defendant objected to judgment on
that ground, and the court offered to aga.in consider and hear a re-argument of the motion, it
was held that there was no error to the prejudice
of the defendant. The State v. Decklotts, 19
ld., 448.
·when the admission or absence of evidence
would not have controlled the verdict, and the
verdict is sustained by the clear and conclusive
nature of the evidence properly admitted, the
supreme court will hesitate before reversing a
judgment on the ground that such evidence was
Improperly admitted. The State v. Knight, 19
ld., 94.
A new trial should be ordered where the verdict on the trial of a criminal case fails to pronounce affirmatively or negatively on all facts
necrssary to enable the court to give judgm~nt;
and where no order has been made that the JUry
retire for further deliberation, the defendant is
not entitled to a discharge, but the court should
set the verdict aside and order a new trial. The
State v. Arthur, 21 ld., 322; The State v. Turner, 19 Id., 144. See, also, The State v. Redman, 17 Id .. 329.
The admission of that which could have
worked no prejudice to the defendant is not
ground for a new tnal. The State v. Shean, ::12
ld., 88.
The refusal of the court below to sustain an
objection to an improper question propounded
to a witness, is no ground of reversal if the objecting party was not prejudiced thereby. The
State v. Groome, 10 Id., 308.
A defendant will not be conculded by an erroneous assumption by his own counsel which
resulted to his prejudice, but a new trial will

66

not be ordered when it is apparent from the
record that such assumption did not operate to
his prejudice. The State v. Turner, 19 I d., 144.
When, from a view of all the equitable circumstances, it is evident that the defendant in
a criminal case, without fault on his part, has
not had a full and impartial trial, a new trial
will be ordered. although no one of those circum.tances amount to error in law. Trulock v.
The State, 1 I d., 515. See, also, The State v.
Tomlinson, 11 ld., 401; The State v. Collins,
20 Id., 85.
Greater latitude is allowed to the party asking a new trial in a criminal than in a civil
case; and all the reasons that apply in favor of
an interference with the verdict in a civil case
apply with still greater force in criminal trials.
State v. Elliott, 15 ld., 72; The State v. Tomlinson, 11 ld., 401.
A motion for a new trial, on the ground that
the jurors had, during their retirement, read
the notes of the testimony as taken b.v one of
the attorneys on the trial, was properly overruled. The State v. Accola, llld., 246.
When a juror, after retiring to consider upon
the verdict, left the jury-room in charge of the
shenff and went to a grocery store, whPre he
drank a glass of ale or lager beer, and then returned to the jury-room and participated in finding the verdict; held, that the misconduct of
the juror was sufficient ground to set aside the
verdict and grant a new trial. The State v.
Baldy, 17 ld., 39; Bryan v. Harrow, 27 ld.,
494.
Where a juror, during the progress of a trial,
used intoxicating liquors combined with curative
agents, as a medicine, without medical advice,
will not vitiate the verdict, in the absence of a
showin!!' that it was so used without the knowledge o1 the defendant or his attorney, or that
its effects were intoxicating. The State v. JJiorphy, 33 Id., 270.
Where a motion for a new trial is based upon
the ground that one of the jurors, previous to
the trial, had formed and expressed an unqualified opinion that the defPndant was guilty of
the offense charged, it must be made to appear
of record that the juror was examined on oath,
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CHAPTER 32.
OF ARREST OF JUDGMENT.
Grounds ot.
R. § 4856.

SECTION 4491. A motion in arrest of judgment, is an application
to the court in which the trial was had, on the part of the defendant,
that no judgment be rendered upon a verdict against him, or on a plea
of guilty, and shall be granted:
1. Upon any ground which would have been groun<J_ for demurrer;
2. When upon the whole record no legal judgment ean be pronounced.

as to whether he had formed or expressed such and it ie doubtful whether the verdict agaimt
opinion, and if it be not thus shown there is no the defendant effectuates justice, a new trial
ground for a new trial. The State v. Shelledy, will be awarded. The State v. Brainard, 25
8 Id., 477. See, also, The State v. Funk, 17 ld., 572.
.
Id., 365.
The giving of erroneous instructions to the
In such case, the affidavit of the defendant, jury will not be sufficient ground for'' new trial,
nor a recital in the record that "thB jury was if the evidence with the law given will sustain
impaneled and sworn," will not be sufficient to the verdict. The State v. Coaster, 10 Id., 453.
show that they were examined under oath as to
The refusal of the court to give instructions
whether they had formed or expressed an un- which are unobjectionable, will not justify arequalified opinion as to the defendant's guilt. I d. versa! of the judgment when the record does
The supreme court may review an order of not contain all of the instructions given to the
the district court granting or denying a new jury. The State v. Johnson, 19 Id., 230.
trial, on the ground that the verdict is against
An instruction, which, when considered alone,
the evidence, but it will interfere only when it would be erroneous, will not be sufficient ground
is made manifest that the discretion vested in of reversal, if when taken in conneetion with
the district court has been abused. The State the other instructions it could have worked no
t>. Tomlinson, 11 I d., 401: The State v. Lyon, prejudice to the defendant.
The State v. John10 I d., 340; The State t>. Funk, 17 Id., 365; son, 8 ld., 525; The State v. Finn, 10 ld., 19.
The State v. Stoker, 22 Id., 52; The State v.
On the hearing of a motion for a new trial in
Polson, 29 I d., 133; The State v. Collins, 20 I d., a criminal case, an affidavit of one of the jurors,
85.
that the verdict was never assented to by him,
A new trial will be granted in a criminal ca.~e is not admissible. The State v. Dou.qlass, 7
where the verdict is against the weight of the Id., 413.
evidence, and in the consideration of the eviJurorR cannot be compelled to make affidavits
deuce greater latitude is allowed than would be . showing that the jury dioregardcd or refused to
countemwced in civil cases. The State v. Tom- consider the instructions of the court; nor can
Iinson, 11 I d., 401; The State v. Brainard, 25 their declarations be received to prove such facts.
Id., .572; The State v. Woolsey, 30 Id., 251; Gr-ady v. The State, 4 I d., 461.
The State v. Elliott, 15 I d., 72.
The supreme court, in reviewing the judgment
Where a verdict of guilty was rendered upon of the court below, as to the stlflieiency of the
proof of the stolen property being found in the evidence, will give much weight to the fact that
possession of the defendrunt, notwithstanding an the judgment is sustained by two different veralibi waR testified to by several witnesses, whose diets rendered by differPnt juries, upon d1fferent
testimony no attempt was made to impeach or trials of the same cause. The State v. Cross,
contradict, a new trial was granted. The State 12 ld., 66; Jourdan v. Reed, 1 Id., 135.
v. JVoolsey, 30 Id., 2·~1.
Where the accused has been convicted on the
Where the evidence on the part of the state uncorroborated testimony of an accomplice, a
in a cnminal prosecution is insufficient to suP.- new trial should be granted. Rayv. The State,
port a verdict of guilty, the supreme court w1ll 1 G. Grepue, ::116.
not hesitate to grant a new trial.. The State v.
A motion for a new trial must be made before
Moffitt, 31 Id., 316; The State v. Hilton & Gor- judgment is rendered. The State v. Bixby, 39
'don, 22 Id., 241; The State v. lrlay, 20 Id., 305. Id., 465.
In a criminal trial for a high offense, where
A proceeding by infornmtion for the condemtbe case is complicated, it is the duty of the nation of intoxicating liquors, kept for illegal
district court trying the cause, whether requested sale, is in its nature a criminal one, and after
or not by counsel, to point out to the jury the trial in the district court on appeal it is error to
controverted questions of fact, and to see that sustain a motion by the state for a new tri.al.
the law applicable thereto is given to the jury in 1'he State v. Certain Intoxicating Liquors, etc.,
proper instructions. And where this is not done, 40 Iu., !l5.
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SEc. 4492. The court may also, upon its own observation o£ any
o£ these grounds, arrest the judgment on its own motion.
SEc. 4493. I£ the court is o£ opinion £rom the evidence on the
trial that the defendant is gailty o£ a public offense, o£ which no legal
conviction can be had on the indictment, he may be held to answer
the offense in like manner as upon a preliminary examination.
SEc. 4494. The motion may be made at any time before judgment,
or after judgment, during the same term. 0
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On motion of
court.
R. § 4857.
Defendant held
to answer.
R. § 4858.

When motion
made.
R. § 4859.

CHAPTER 33.
OF

JUDGMENT.

. SECTION 4495. Upon a verdict o£ not guilty £or the defendant, or
special verdict upon which a judgment o£ acquittal must be given, the
court must render judgment of acquittal immediately.
SEc. 4496. Upon a plea o£ guilty, upon a verdict o£ guilty, or a
special verdict, upon which a judgment o£ conviction must be rendered, the court must fix a time £or pronouncing judgment. The
time appointed £or pronouncing judgment must be at least three days
after the verdict is rendered, if the court remain in session so long, or
i£ not, as remote a time as can reasonably be allowed, but in no case
can the judgment be pronounced in less than six hours after the verdict is rendered.P
SEc. 4497. · For the purpose o£ judgment, i£ the conviction be £or a
felony, the defendant must be personally present; i£ it be £or misdemeanor, judgment may be pronounced in his absence.q
SEc. 4498. I£ the defendant has been discharged on bail, or has
deposited money instead thereof, and does not appear £or judgment
:when his personal appearance is necessary, the court, in addition to
the forfeiture o£ the undertaking o£ bail, or money depsited, may make
an order directing the clerk to issue a bench warrant for his arrest.
SEc. 4499. The clerk, on the application o£ the district attorney,
may, accordingly, at any time after the order, whether the court be in
session or not, issue a bench warrant into one or more counties £or his
arrest.
SEc. 4500. The bench warrant may be substantially in the following form:

When rPndered.
R. § 4860.

Time when
judgment may
be pronounced.
R. § § 4861, 4862.

For felony:
defendant present.
R. § 4863.

When defendant is out ou
bail.
R. § 4865.

Bench warrant.
R. § 4866.

Form or.
R. § 4867.

COUNTY OF ••••••••••••••• •. • ••

THE STATE OF lowA,
To any Peace Officer in the State:
A. B. having been duly convicted on the .... day o£ ...•.... , A. D.
• See cases cited in notes to sections 4487 and
q Where a defendant was convicted of an as4490, on new trials.
sault and battery, it was held, that judgment
might be rendered against him in his absence.
P The fact that no time was fixed for pro- Hughes v. The State, 4 Iowa, 554.
nouncing judgment was held not prejudicial
While it is better that the defendant should
error where the judgment was not pronounced be present when a motion for a new trial, in a
until a succeeding term, after a plea of guilty case of fellony, is made and pa~sed upon by the
had been entered. The State v. Stet•ens, 47 court, it is not clear that it is necessary. The
Iowa, 276.
State v. Decklotts, 19 Id., 447.
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18 .. , in the district court of ........ county, of the crime of (here designate it generally, as in the indictment).
You are, therefore, hereby commanded to arrest the said A. B. and
bring him before said court for judgment, if it be then in session, or
if it be not then in session, you deliver him into the custody of the
sheriff of said county.
Given under my hand and the seal of said court, at my·
[sEAL.] office in ...... , in said county, this .... day of ...... ,

A. D.l8 .. .
By order of the court.
Service.
R. §4868.

Same.
R. § 4869.

Judgment.
R. § 4870.

Same.
R. § 4871.

Insanity: how
determined.
R. § 4872.

New trial.
R.4873.

Renditf on of
judgment.
R. § 4874.
When convicted
of two-or more
Offf'DSes.

R. § 4880.

Fine: how satIsfied.
R. § 4881.

. . . . . . . ..... , Clerk.

SEc. 4501. The bench warrant may be served in any county in the
state.
SEc. 4502. Whether the bench warrant be served in the county
where it was issued, or in another county, the officer must arrest the
defendant and bring him before the court, or commit him to the officer mentioned in the warrant according to the command thereof.
SEc. 4503. ·where the defendant appears for judgment, he shall be
informed by the court, or by the clerk under its direction, of the nature of the indictment and of his plea, and the verdict, if any thereon,
and must be asked whether he have any legal cause to show why judgment should not be pronounced against him!
SEc. 4504. He may show for cause against the judgment, that he
is insane, or any sufficient ground for a new trial, or in arrest of judgment.
SEc. 4505. I£ the court is of opinion that there is reasonable
ground for believing him insane, the question of his insanity shall be
determined as provided in this code, and if he is found to be insane,
such proceedings shall be had as are herein directed.
SEc. 4506. I£ he move for a new trial, or in arrest of judgment,
the court shall defer the judgment, and proceed to hear and decide the
motions.
SEc. 4507. I£ no sufficient cause be alleged or appear to the court
why judgment should not be pronounced, it shall thereupon be rendered.
.
SEc. 4408. I£ the defendant is convicted of two or more offenses,
before judgment on either, the punishment of each of which is, or
may be, imprisonment, the judgment may be so rendered that the imprisonment upon any one shall commence at the expiration of the
imprisonment upon any other of the offenses.•
SEc. 4509. A judgment that the defendant pay a fine may also direct that he be imprisoned until the fine be satis:Q.ed, specifying the
extent of the imprisonment, which shall not exceed one day for every
three and one-third dollars of the fine. t

r When the record is silent, the supreme
court will presume that in pronouncing sentence
after verdict, the district court observed the
directions of this section. The State v. JVood,
17 Iowa, 18; The State v. Wells, 46 Id., 662
666.
' When a party arraigned under two indictments pleaded guilty upon both and was sentenced upon each to one year in the penitentiary, and it was not provtded in eitherJ'ndg·
ment which term of imprisonment shoul first
commence, nor that one term should commence

at the expiration of the other, but the mittimus
in the case in which judgment was last entered
provided that the term of imprisonment in that
case should commence at the expiratiOn of
the first, held, that both terms would not run
concurrentlv, but one should commence at the
expiration of the other. Mieir v. ltfcMillen, 51
Iowa, 240.
t \Vhere a defendant, sentenced to imprisonment in default of the payment of a fine entered
against him in a criminal case, substantially
complied with sections 4881, and 5005 of the

CHAP. 34.]

EXECUTION.

SEc. 4510. When a person is, in any event, to be committed to jail,
if there be no jail or no sufficient one in the county where the party
would be committed under the ordinary provisions of law, the court
or magistrate committing may order him to be committed to the jail
of some other county, which shall be the one which is most convenient and safe, and the county to which the cause originally belonged
. shall be holden for all the expenses thereof.u
SEc. 4511. In all cases, except murder in the first degree, the court
rendering judgment must make an order fixing the amount in which
bail must be taken, and there shall be no execution of the judgment
until such order be made.

1045
Committed to
jail of another
county.
R. § 4884.

Appeal.
R. § 4885.

CHAPTER 34.
OF EXECUTION.
SECTION 4512. When a judgment of imprisonment, either in the
penitentiary or county jail is pronounced, a certified copy of the entry
thereof in the record book, must be forthwith furnished to the officer
whose duty it is to execute the same, who shall proceed and execute it
accordingly, and no other warrant or authority is necessary to justify
or require its execution.
SEc. 4513. If the judgment be imprisonment, or fine and imprisonment until it be satisfied, the defendant must forthwith be committed to the custody of the proper officer, and by him detained until the
judgment be complied with, or the defendant discharged by due course
of law.

revision (sections 4509 and 4611, code). by suffering imprisogment for the time provided and
executing his note to the treasurer as therein
required, it was held, that he was not only entitled to his discharge from custody, but to have
the judgment against him Ratisfied. The State
v. Van Vleet, 23 Iowa, 168.
Under this section the power of the court to
direct the imprisonment of the defendant until
the fine is satisfied does not extend to the costs
incurred in the case. Hence a payment of the
fine, while it is sufficient to entitle the defendant
to his dsicharge from• custody, does not operate
to release him from the costs adjudged against
him in the case. The State v. Gray, 35 Id.,
503.
A defendant committed for the non-payment
of a fine under section 4092 of the code, may be
lawfully imprisoned, under section 4509, until
the fine is paid, but the power of the court to
imprison is limited under the latter section to
one day for every three and one-third dollars of
the fine, and the defendant is entitled to no
credit on the fine therefor. But if he is sentenced to labor under section 4736 of the code,
he is entitled to a credit of one dollar and a.
half a day on the judgment. A sentence of imprisonment until the fine and costs are paid by

Copy of judgment furnished
officer.
R. § 4886.

Commitment of
defendant.
R.§4897,

labor at one dollar and a ha?f a day is erroneous. The State v. Jordan, 39 Id., 387.
A judgment that the defendant pay a fine
and stand committed until it is satisfied, should
specify the Pxtent of the imprisonment, which
cannot exceed one day for every three and onethird dollars of the fine. The State v. Myers,
44 ld., 580.
Authority to imprison for the non-payment
of costs not being expressly given by statute,
will not be inferred, and a court therefore cannot sentence a defendant to stand committed
until a fine and costs are paid. The State t•.
Erwin. 44ld., 637; The State v. Jordan, 39 Id.,
3tl7.
u Where the judgment in a criminal case,
rendered in the Marshall district court, ordered
that the defendant be confined in the Polk
county jail for the term of imprisonment specified, and the record did not show that there
was a sufficient jail in the county where the
judgment was rendered, the presumption was
m favor of the regularity of tlie proceeding of
the court below, and the supreme court would
not say there was error in d1recting the imprisonment in a different county. Hughes v. The
State., 4 Id.. 554.
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By whom executed.
H.§ 4898.

Same.
R. § 4899.

Officer's author-

ity in commit·

ting.
R. § 4900.

Return.
R. § 4901.

Execution for
:fine.

R. § 4902,

How judgment
for abatement
of nuisance enforced.
R. § 4903.
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SEc. 4514. When the judgent is imprisonment in the county jail
of the county in which the trial is had, or a fine and that the defendant be imprisoned in such county jail until it be satisfied, the judgment must be executed by the sheriff of that county. In all other
cases, when the judgment is imprisonment, the sheriff of the county
in which the trial was had, must deliver the defendant to the proper
officer in execution of the judgment.
SEc. 4515. If the judgment be imprisonment, or a fine and imprisonment until it be satisfied, in the county jail of the county in
which the trial was had, the sheriff of the county in which the trial
was had, shall deliver a certified copy of the entry of the judgmenti
to~ether with the body of the defendant, to the keeper of the jail or
pnson in which the defendant is to be imprisoned, and take his receipt
therefor on a duplicate copy of such entry, which he must forthwith
return to the clerk of the court in which the judgment was rendered,
with his return thereon.
SEc. 4516. The sheriff, or his deputy, while conveying the defendant to the proper prison, has the same authority to require the assistance of any citizen of the state in securing the defendant, and retaking him if he escape, as if the sheriff were in his own county; and
every person who neglects or refuses to assist the sheriff when so required shall be punishable as if the sheriff were in his own county.
SEc. 4517. An officer executing a judgment of imprisonment shall
make a written return of the execution of such judgment forthwith
after such execution, and file the same with the clerk of the court,
by which the judgment was rendered.
.
SEc. 4518. Upon a judgment for a fine, a writ of execution may
be issued as upon a judgment in a civil case.
SEc. 4519. When the judgment is for the abatement or removal
of a nuisance, or for anything other than the payment of money by
the defendant, a certified copy of the entry of such judgment, delivered to the sheriff o£ the proper county, shall authorize and require
him to execute such judgment, and he shall return the same with his
doings under the same thereon indorsed to the clerk of the court in
which the judgment was rendered within seventy days after the date
of the certificate of such certified copy, unless it be a judgment of
imprisonment, which is hereinbefore provided for.

CHAPTER 35.
OF APPEALS.
In criminal
cases.
R. § 4904.

Who may,
R. ~ 4905 •

SECTION 4520. The mode of reviewing in the supreme court any judgment, action, or decision of the district court in a criminal case, is by an
appeal.
SEc. 4521. Either the defendant or the state may take an appeal.v

.. If the state appeals in a criminal cause, the
supreme court cannot reverse the judgment of
the district court so that another trial may be
had, but it may point out any errors iu the proceedings or the measure of punishment. The

effect of the decision is nothing more than an
authoritative exposition of the law, to be followed by the inferior courts in other cases. The
State v. Kinney, 44 Iowa, 444.

Cn.A.P.
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SEc. 4522. No appeal can be taken until after judgment, and then
only within one year thereafter.w
SEc. 4523. An appeal is taken by the party taking it, or the attorney of such p<trty, serving on the adverse party, or the attorney of the
adverse party who acted as attorney of record in the district court at
the time of the rendition of the judgment, and also on the clerk of the
district court by which the judgment was rendered, a notice in writing
of the taking of the appeal from the judgment.
SEc. 4524. The appeal is deemed to be taken when the notices
thereof, required by the last section, are filed in the office of the clerk
of the court in which the judgment was rendered, with evidence of the
service thereof indorsed thereon, or annexed thereto.
SEc. 4525. When an appeal is taken, it is the duty of the clerk of
the court in which the judgment was rendered, without unnecessary
delay, to make out a full and perfect transr;ript of all papers in the
cc~.se on file in his office, except the papers returned by the examining magistrate on the preliminary examination, where there has
been one, and of all entries made in the record book, and certify the
same under his hand and the seal of the court, and transmit the same
to the clerk of the supreme court.
SEc. 4526. When several defendants are indicted and tried jointly,
any one or more of them may join in taking the appeal, but those of
their co-defendants who do not join shall take no benefit therefrom,
yet they may appeal afterwards.
SEc. 4527. An appeal taken by the state, in no case, stays the
operation of a judgment in favor of the defendant.x
SEc. 4528. An appeal taken by the defendant does not stay the execution of the judgment unless bail be put in, except as provided in the
next section.
SEC. 4529. Where the judgment is imprisonment in the penitentiary, and an appeal is taken during the term at which the judgment is
rendered, and the defendant is unable to give bail, and that fact is
satisfactorily shown to the court, it may, in its discretion, order the
sheriff or officer having the defendant in custody, to detain him in
custody, without taking him to the penitentiary, to abide the judgment on the a£peal, i£ the defendant desire it.
SEc. 4530. When an appeal is taken by the defendant, and bail is
put in, it is the duty of the clerk to give fortlnvith to the defendant,
his agent or attorney, a certificate under his hand and the seal of the
court, stating that an appeal has been taken and bail put in, and the
sheriff or other officer having the defendant in custody, must, upon the
delivery of such certificate to him, discharge the defendant from custody where imprisonment forms any part of the judgment, and cease
all further proceedings inexecution of the judgment, and return forthwith to the clerk of the court who issued it, the execution or certified copy of the entry of judgment under which he acted, with his return thereon, if such execution or certified copy has been issued, and
if such execution or certified copy has not been issued, it shall not be
issued, but shall abide the judgment on the appeal.
w In The State v. Brandt, 41 Iowa, 593, 639,
it was held, by a majority of the court, that
whenever the deoision of a motion or demurrer
involves the merits or the legality of the proceedings in a criminal cause, an appeal may be
taken therefrom before final judgment is rendered. This point was overruled in The State
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When taken.
R. § 4906.
How taken.
R. § 4907.

When deemed
taken.
R. § 4908.

Transcript:
duty of clerk.
R. § 4909.

Several defendants may join.
R. § 4917.

Effec• by •tate.
R § 4911.
By defendant.
R. § 4914.

Defendant de·
taiued in custody.
R. § 4915,

Bail: proceedings when
given.
R. § 4916.

11. Swearengen, 43 I d., 336, in which it was held
that an appeal does not lie fr,Jm an interme'diate
decision upon a demurrer to the indictment, but
can only be taken from a final judgment. The
same ruling was followed in The State v. Davis,
47 Id., 634.
"' See note b to section 4.521.
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SEc. 4531. The party taking the appeal is known as the appellant,
the adverse party as the appellee, but the title of action shall not be
changed in consequence of the appeal; it shall be docketed in the supreme court as it was in the district court.
SEc. 4532. Appeals, in criminal cases, shall be docketed in the supreme court for trial at the commencement of that portion of the term
which has been assigned for trying causes from the judicial district
from which the appeal comes. They shall take precedence of all other
business, and shall be tried at the term at which the transcript is filed,
unless continued for cause, or by consent of the parties, and shall be
decided, if practicable, at the same term.
TRIAL OF THE APPEAL.

Appearance of
dotendant.
R. § 4920.
Not dismissed
for informality.
R. § 4921.
A•signment of
error.
R. § 4922.
ArgumPnt.
R. § 4923.
Opinion.
R. § 4924.

When appeal is
taken by defendant.
R. § 492~.

SEc. 4533. Tl1e personal appearance of the defendant in the supreme court on the trial of an appeal, is in no casG necessary.
SEc. 4534. An appeal shall not be dismissed for any informality or
defect in taking the appeal, if the same be corrected in a reasonable
time, and the supreme court must direct how it shall be corrected.
SEc. 4535. No assignment of error, or joinder in error, shall be
necessary.
SEc. 4§36. The defendant shall be entitled to close the argument.
SEc. 4537. The opinion of the supreme court must be in writing,
filed with its clerk and recorded.
SEc. 4538. I£ the appeal was taken by the defendant from a judgment against him, the supreme court must examine the record, and
without regard to technical errors or defects which do not affect the
substantial rights of the parties, render such judgment on the record
as the law demands. It may affirm, reverse, or modify the judgment,
and render such judgment as the district court should have rendered,
and may, if necessary, or proper, order a new trial. It may reduce the
punishment, but cannot increase it.Y

Y Although the defendant has failed to file an
aBsignment of errors, or furnished any brief or
argument, the supreme court is required to examine the record ~nd without regard to technical errors or defects, which do not affect the substantitLl rights of the parties, render such judgment on the record as the law demands. 'l'he
Slate t'- McKinzie, 18 Iowa, 573; The State v.
Thompson, 19 Id., 299, 301; The State v. Meren-, Id., 570; The State v. Decklots, Id., 447,
452; The State v. Brandt, 41Id., 593, 600; The
State v. Potter, 28 ld., 554; The State v. Smith,
Id., 565, 567; The State v. Mewherter, 46 Id.,
88. 93.
The supreme court will disregard technical
errors and refilse to reverse a judgment which
is otherwise fair and unexceptionable on the
merits. The State v. Knight, 19 Id., 94-, 102;
The State v. Raymond, 20 Id., 582, 585; The
State v. Feltrtr, 25 ld., 67, 71.
The supreme court will not reverse a decision
of the district court overruling a motion to
quash an indictment upon objections to the
manner in which the grand jury was selected,
when such objections are purely ter.hnical, and
do not affect the substantial rights of the parties. The State v. Cm·ney et al., 20 Id., 82;

The State t•. An.~aleme, 15 Id., 44; The State v.
Brandt, 41 Id., 593, 600.
While the supreme court has, by this section,
authority to modify the penalties and reduce the
punishment imposed by the district court, it
will not exercise that power when the evidence
upon which that·court acted is not in the record.
The State v. Baughmarn, 20 Id., 497.
This power of the supreme court to reduce
the punishment in a criminal cause, should be
exercised only in cases where the district court
has manifestly imposed too severe punishmentpunishment disproportioned to the deg-ree of
guilt as shown by the evidence. 'l'he State v.
Freeman, 27 Id., 333.
That the punishment inflicted by the court
below is excessive is no ground for a reversal of
the judgment, on appeal to the supreme court,
but in such case that court may reduce the punishment as it may deem just and proper in the
attainment of justice. The State v. Madden, 3.)
ld., 511, 512; The State v. Little, 42 ld., 54.
On an indictment for an assault with intent to
kill. the defendant was <~onvicted on evidence
which was barely sufficient to support the verdict; the supreme court reduced the punishment
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SEc. 4539. If the appeal was taken by the state, the supreme court
cannot reverse the judgment, or modify it so as to increase the punishment1 but may affirm it, and shall point out any error in the proceedings, or in the measure of punishment, and its decision shall be obligatory on the district court, as the correct exposition of the law."
SEc. 4540. If a judgment against the defendant be reversed without ordering a new trial, the supreme court must direct, if the defendant be in custody, that he be discharged, or if he be admitted to bail,
that his bail be exonerated, or if money be deposited instead of bail,
that it be refunded to him.
SEc. 4541. On a judgment of affirmance against the defendant, the
original judgment shall be carried into execution as the supreme court
shall direct, except as hereinafter provided.
SEc. 4542. When a judgment of the supreme court is rendered it
must be recorded, and a certified copy of the judgment must be forthwith remitted to the clerk of the district court in which the judgment
appealed from was rendered, with proper instructions and a copy of
the opinion, in such time, and in such manner, as the supreme court
may, by rule, prescribe.
SEc. 4543. After the certified copy of the entry of the judgment
of the supreme court, and its instructions have been remitted as provided in the preceding section, the supreme court has no farther jurisdiction of the proceedings therein, and all proceedings which may be
necessary to carry the judgment of the supreme court into effect, must
be had in the court to which it is remitted, or by the clerk thereof,
except as provided in the next two sections.
SEc. 4544. Unless where some proceedings in the di'ltrict court are
directed by the supreme court, a copy of the certified copy of the judgment of the supreme court, with its directions, certified by the clerk of
the district court to whom the same has been transmitted, delivered to
the sheriff, or other proper officer, shall authorize him to execute the
judgment of the supreme court, or take any steps to bring the proceeding to a conclusion, except as provided in the next section.
SEc. 4545. If a defendant, who has been imprisoned during the
pendency of an appeal, upon a new trial ordered by the supreme court
shall be again convicted, the period of his former imprisonment shall
be deducted by the district court from the period of imprisonment to
be fixed on the last verdict of conviction.
from imprisonment iri the penitentiary for five
years, to such imprisonment for one year. I d.
Where a defendant was convicted and sentenced for murder in the first degree, and on
appeal to the supreme court it was held that the
indictment charged only murder in the second
degree, the supreme court rendered the proper
,judgment as upon a conviction for the latter
crime, the attorney·general and the defendant
consenting thereto. The State v. llfcCormicl~,

By etate.
R. § 4926.

When judgment
against defendant reversed.
R. § 4927.

If affirmed,
R. § 4928.

Recorded and
transmitted to
court below.
R. § ~929.

Same.
R. § 4930.

Same.
R. § 4931.

Tlmeoflm·
prisonment deducted.
R. § 4933.

27 I d., 402; The St!1te v. Thompson, 31 Id., 393,
394.
When a judgment of conviction is reversed
on appeal, because of erroneous proceedings in
the district court, legal jeopardy will not be
deemed to have attached, and the defendant
may be again tried. The State v. Knouse, 33
Id., 365; State v. Redman, 17 Id., 329, and
cases cited; The State v. Tweedy, 11 Id., ~0.
• See note to section 4521.
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CHAPTER 36.
OF IMPEACHMENT.
Form of.
R. § 4937.

By whom
found.
R. § 4938.
RequJsltes.
R.

~

4939.

How stated.
R. § 4940.
Senate.
R. § 4941.

Process . .
R. § 4942.

Am~wer.

R. § 4943.

Oath.
R. § 4944.

Suspended.
R. § 4948.
President of
senate.
R. § t949.

SECTION 4546. An impeachment is the written accusation of a state
officer by the house of represenatives before the senate, of any misdemeanor or malfeasance in office.
1
SEc. 4547. A majority of all the members of the house of representatives elected must concur in an impeachment.
SEc. 4548. The impeachment must specify the offenses charged
with the same precision as is requisite in an indictment, and the
accused must be allowed counsel as in cases of other prosecution.
SEc. 4549. I£ the impeachment charge more than one misdemeanor
or act of malfeasance, they shall be stated separately and distinctly.
SEc. 4550. When possessed of an impeachment, the senate must
forthwith cause the person accused to be brou~ht before it.
SEc. 4551. All writs and process must be Issued by the secretary
of the senate, and tested in his name, and may be served by any person
thereto authorized by the senate or president.
SEc. 4552. Upon the appearance of the person impeached, he is
entitled to a copy of the impeachment, and to a reasonable time in
which to answer the same.
SEc. 4553. Before proceeding to the trial, an oath, truly and impartially to try and determine the charge in question according to the
evidence, shall be administered by the secretary of the senate to the
president, and by him to each of the members of that body.
SEc. 4554. Every officer impeached shall be suspended £rom the
exercise of his official duties until his acquittal.
SEc. 4555. I£ the president o£ the senate be impeached, notice
thereof must be immediately given to the senate; which shall thereupon choose another president, to hold his office until the result of
the trial is determined.

CHAPTER 37.
OF EVIDENCE.
Same as In cl vll
cases.
R. § 4805.

Amended by§
3, ch. 1681 17
G. A.

In prosecutions
against railways.
Ch.3,§6, U
G. A.

SECTION 4556. The rules of evidence prescribed in the civil part of
this code, shall apply to criminal proceedings as far as applicable, and
as they are not inconsistent with the provisions of this chapter.•
SEC. 4557. In a prosecution against a railway company for obstructing a highway or any private way, proof that any such way is in an
unsafe condition, or that it is inconvenient for travel at the place of
its intersection with such railway, shall be presumptive evidence that
such company has obstructed such way.

a When one of two defendants, in a criminal
cause, testifies on behalf of the other, he is liable to impeachment as a witness, under the
same conditions as he would be if he were not
himself upon trial. The State v. Hnrdin &Henry, 46 Iowa, 623.

Prior to the enactment of chapter 168, laws
of 1878, a defendant in a criminal case was not
a competent witness in his own behalf. The
State v. Darrington, 47 Id., 318, 320; The State
v. Laffer, 38 ld., 422; The State v. Bixby, 39
ld., 465.
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SEc. 4558. Proof of actual penetration into the body is sufficient
to sustain an indictment for rape.b
SEc. 4559. A conviction cannot be had upon the testimony of an
accomplice, unless he be corroborated by such other evidence as shall
tend to connect the defendant with t.he commission of the offense;
and the corroboration is not sufficient if it merely show the commission of the offense or the circumstances thereof. c
SEc. 4560. The defendant in a prosecution for a rape, or for enticing or taking away an unmarried female of previously chaste character
for the purpose of prostitution, or aiding or assisting therein, or for
seducing and debauching any unmarried woman of previously chaste
character, cannot be convicted upon the testimony of the person
injured, unless she be corroborated by other evidence tending to connect the defendant with the commission of the offense.d
SEc. 4561. A magistrate, in any criminal proceeding before him,
may issue subpa:mas subscribed by him with his name of office for
witnesses within the state in behalf of either party thereto.
b An instruction defining the crime of rape
in the language of the statute to the effect that
the defendant must have ravished and carnally
known the prosecutrix by force and against her
will, but that proof of actual penetration was
sufficient, held correct. Approved in The State
v. Tarr, 28Iowa, 397, 400.
• An accomplice cannot be corroborated in his
testimony against the defendant, by the failure
of the latter to introduce the testimony of witnesses present at the trial, who, if the testimony
of the accomplice had been false, might have
contradicted h1m. The State v. Hull, 26 Iowa,
292.
The defendant, in such case, has a right to
stand upon the law, requiring the testimony of
the accomplice to be corroborated by "other
evidence " and no basis for a presumption in
favor of the testimony of the accomplice, can
arise from the failure of the defendant to controvert it. I d.
The corroboration of the testimony of an
accomplice to warrant a conviction, must not
merely relate to the commission of the offense
charged, or the circumstances thereof, but must
tend to connect the defendant with the commission of the criminal act. The State v.
Thornton, 26 ld., 79; Upton v. The State, 5 ld.,
465, 521.
.
The fact that one has received stolen property
from the thief, knowing the same to have been
stolen, does not constitute such rt>ceiver an
accomplice in a burglary by which the possession of the goods was obtained. The State v.
Hayden, 45 Id., 11.
The corroboration of the testimony of an
accomplice is not limited to the testimony of
witnesses, but may be by circumstariial evidence. The State v. Stanley, 48 ld., 221.
d See, as to observations in respect to the corroborating evidence contemplated by the statute, Andre v. The State, 5 Iowa, 389; Upton
v. The State, ld., 465.

Rape.
H.§ 4101.
Accomplice.
R. § 4102.

Of females:
on whom rape
was perpetrated.
R. § 4103.

Bubpoonas.
R. § 4950.

The corroborative testimony required by the
statute should be of a character to strengthen
and corroborate the testimony of the injured
person, and to point out the defendant as the
person who committed the offense. Andre v.
The State, supra. See, also, The State v. JVillis, 9 Id., 582; The State v. Tulley, 18 ld., 88.
V/here one indicted for rape was shown to
have stated, before the commission of the offense became _publicly known that he would
under certain Circumstances, named, "get clear''
this was held a sufficient corroboration of the
statements of the prosecutrix. The State v.
Comstock, 46 Td., 265.
In the tlial of an indictment for seduction, a
fact which is testified to by the person injured,
is not admissible to corroborate her. The State
v. Kingsley, 39 ld., 439.
The fact that the crime of rape has been committed may be established by the evidence of
the person injured, but the defendant cannot be
convicted upon her testimony unless it be corroborated by ot.her evidence·tending to connect
the accused, with the commission of the crime.
The State v. JfcLaughlin, 44 !d., 82.
Where bruises are found upon the person of
the prosecutrix, it should be left to the jury to
determine whether or not they are sufficient to
corroborate her testimony to connect the defendant with the commission of the offense. I d.
In the trial of an indictment for seduction,
the infant alleged to be the fruit thereof cannot
be offered in evidence to corroborate the prosecutrix by reason of a supposed resemblance·
between the ch1ld and the accused. The State
v. Danforth, 48 ld., 43.
Proof of having opportunity for having sexual intercourse does not constitute evidence
corroborative of the prosecuting witness on a
trial for seduction. The evidence to be corroborative, must tend to connect the defendant with
the commission of the offense. The State v.
Painter, 50 Iowa, 313.
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How.
R. § 4953.
May break door.
R. § 4954.
Disobedience.
R. § 4955.

Witness when
liable.
R. § 4956.
Forfeiture of
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R. § 4957.
Subprena,
R. § 4953.
Impeachment.

R. § 4959.

Witness exam ..
lned conditionally.
R. § 4960.
Perpetuating
testimony.
R. § 4961.
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SEc. 4562. The clerk of the court in which any criminal case is
pending must, at all times, upon the application o£ the defendant or
his attorney, issue as many blank subpomas under the seal of the
court, subscribed by him, for witnesses within the state, as may be
required by the defendant. He must also issue subpoonas, on the part
of the state, when required.
SEc. 4563. A peace officer must serve within his town or county,
as the case may be, any subpoona delivered to him for service 011 the
part of either the state or defendant, and must make a written return of
the service subscribed by him and state the time and place of service,
without delay. A subpoona may, however, be served by any other
person.
E~c. 4564. The service of a subpoona must be by delivering a copy
and showing the original to the witness personally.
.
SEc. 4565. If a witness conceal himself to avoid the service of a
subpoma, the officer may break open doors or windows for the purpose
of making service.
SEc. 4566. Disobedience to a suboona, or refusal to be sworn, or to
answer as a witness, may be punished by the court or magistrate as a
contempt.
SEc. 4567. A witness willfully disobeying a subpoona in a criminal
case without good cause, shall be liable to the party injured for the
amount of the damages sustained by such party.
SEc. 4568. The undertakings of witnesses in criminal cases may
be forfeited and enforced like the undertaking of bail.
SEc. 4569. A subpoona in a criminal case, runs into any part of
the state.
SEc. 4570. In cases of impeachment, subpoonas may be issued on
behalf of either part.y by the secretary of the senate.
SEc. 4571. A defendant in a criminal ca:se, either after preliminary
information, indictment, or information, may examine witnesses conditionally or on commission in the same manner and with like effect
as in civil actions.
SEc. 4572. A person apprehensive of a criminal prosecution, may
perpetuate testimony in his favor, in the same manner, and with like·
effect, as it may be done in apprehension of any civil action.

CHAPTER 38.
OF BAIL, UPON BEING HELD TO ANSWER BEFORE INDICTMENT.
Who may admit.
R. § 4967.

How given.
R. § 4868.

SECTION 4573. When the defendant has been held to answer for
any bailable offense, bail must be taken by the magistrate who held
him to answer, or by any judge of the supreme, district, or circuit
courts, or by the court to which the papers on the preliminary examination are to be returned by the magistrate who held him to answer,
or by the clerk of such court, or by any magistrate of the county in
which the ofl:'ense is triable.
SEc. 4574. Bail is put in by a written undertaking, executed by
one or more sufficient sureties (with or without the defendant, in the
discretion of the court, clerk, or magistrate), acknowledged before, and
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accepted by the court, clerk, or magistrate taking the same, and may
be, substantially, in the following form:
CouNTY oF ....... .
An order having been made on the .......... day of .......... A.
D., 18 .. , by A. B., a justice of the peace of the township o£ ...... ,
(or as the case may be), that C. D. be held to answer upon a charge of
(stating briefly the nature of the offense), upon which he has been duly admitted to bail, in the sum of ........ dollars.
We, E. F. (stating his place of residence and occupation), and G.
H., of (stating his place of residence and occupation), hereby undertake that the said C. D. shall appeal' at the district court of the county
of ........ , at the next term thereof, and answer said charge, and
abide the order and judgment of said court, and not depart without
leave of the same, or if he fail to perform either of these conditions,
that we will pay to the state of Iowa the sum of ........ dollars (inserting the sum in which the defendant is admitted to bail}.

E. F.

G. H.

Acknowledged before, and accepted by me as .......... , in the
township of ......... , in the county of ......... , this .......... day
of ........ , A. D., 18..
I. J., justice of the peace,
(or, as the case may be).•
SEe. 4575. The qualifications of bail are as follows:
Qualifications.
1. Such bail must be a resident and householder, or freeholder, ~~ ~~·60•
within the state;
2. Such bail must be worth the amount specified in the undertaking, exclusive of property exempt from execution; but the court,
clerk, or magistrate taking the bail, may allow more than one bail to
justify severally in amounts less than that expressed in the undertaking, if the whole justification be equivalent to one sufficient bail.
SEc. 4576. The bail must in all cases justify, by affidavit taken be- Justification.
fore the court, clerk, or magistrate, as the case may be, taking such R. § 4970 '
bail, and the affidavit must state that they each possess the quilifications prescribed in the last section.
SEc. 4577. The district attorney, or the court, clerk, or magistrate, same.
as the case may be, may thereupon further examine thf' bail upon oath, R. § Ml.
concering their sufficiency, in such manner as may be deemed prbper.
SEc. 4578. The court, clerk, or magistrate, may also receive other same.
4972
testimony, either for or against the sufficiency of the bail.
R. §
•
SEc. 4579. When the examination is closed, the court, clerk, or orct•r.
magistrate, must make an order, either allowing or disallowing the bail, R. § 4073.
and must forthwith cause the same, with the affidavits of justification,
and the undertaking of bail, to be filed with the clerk of the court to
• The appearance of the defendant in a crim·
inal action, to answer to the charge, does not
discharge the sureties on his bond. They are
liable for any failure to obey the orders of the
court before surrender or discharge. The liability is a continuin!f one which can be discharged
only by surrendermg the accused as provided by
statute, or by obtaining the discharge of the accused. The State v. Brown, 16 Iowa, 314.
The objection that a bail bond, filed and approved by the clerk, was not also marked "accepted '' by him, as specified in this section of

the code, is technical and cannot afl:'ect the right
of the state to recover on the bond. The State
v. Emily et al., 24 Id., 24.
It is not necessary, under this section, that a
defendant in a criminal case, who furnishes bail
for his appearance, should sign the bond with
his sureties .. The State v. Patterson, 23 ld.,
575.
The use of the word "he " in a bail bond
drawn to the form prescribed in this section, in
place of "we will pay,'' etc., is a manifest clerical error, and should be disregarded. Jd.
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which the papers on the preliminary examination are required to be
sent.
SEc. 4580. Upon the allowance of the bail and the execution of
the undertaking, the court, clerk, or magistrate, must make an order,
signed with his name of office, for the discharge of the defendant, to
the following effect:
THE STATE OF IowA:
To the sheriff of the county of ....... .
C. D., who is detained by you on commitment, to answer a charge
for the offense of (here designate it generally), having given sufficient
bail to answer the same, you are commanded forthwith to discharge
him from custody.
Dated at .......... , in the township of .......... , in the county
of ........ , this .... day of ........ , A. D., 18 ..
K. L., justice of the peace,
(or as the case may be).
SEc. 4581. If the bail be disallowed the defendant must be detained in custody until other bail be put in and justify.

CHAPTER 39.
OF BAIL UPON AN INDICTMENT BEFORE CONVICTION.
Formisdameanor.
R. § 4976.

Felony.
R. § '1977.

By whom taken
R. § 4978.

Form of ondertaking.
R. § 4979.

SECTION 4582. When the offense charged in the indictment is a
misdemeanor, the officer serving the bench warrant, if therein required, must take the defendant before a magistrate in the county in
which it was issued, or in which he is arrested, or before the clerk of
the district court of either of such counties, for the purpose of giving
bail.
SEc. 4583. If the offense charged in the indictment be a felony,
the officer arresting the defendant must deliver him into custody according to the command of the warrant.
SEc. 4584. When the defendant is so delivered into custody, if the
felony charged be bailable, bail must be taken by that court, or the
clerk of that court, or by any magistrate in the same county.
·sEc. 4585. The bail must be put in by a written undertaking, executed by one sufficient surety, with or without the defendant, in the
discretion of the court, clerk, or magistrate, acknowledged before and
accepted by the court, clerk, or magistrate taking the same, and may
be substantially in the following form:
CouNTY OF ....... .
"An indictment having been found in the district court of the
county of ........ , on the ........ day of ........ , A. D. 18 .. ·.,
charging A. B. with the crime of {designating it as in the bench warrant), and he having been duly admitted to bail in the sum of ...... .
dollars:
We, A. B., of (stating his place of residence and occupation), and
C. D., of (stating his place of residence and occupation), and E. F., of
(stating h1s place of residence and occupation), hereby undertake that
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the said .A.. B. shall appear and answer the said indictment, and abide
the orders and judgment of said court, and not depart without leave
of the same, or if he fail to perform either of these conditions, that
he will pay to the state of Iowa the sum of ....... dollars (inserting
the sum in which the defendant is admitted to bail.)
.A.. B.,
C. D.,

E. F.

Acknowledged before and accepted by me, at ....... in the township of ......... , in the county of ......... , this . . . . . . . . . day of
........ , .A.. D. 18 ....
G. H., justice of the peace,
(or as the case may be). r
SEc. 4586. The provisions of the preceding chapter, sub:>equent to
the form of the undertaking relative to the qualifications of bail, the
justification, the examination, receiving other testimony against the
sufficiency, and the order of allowance or disallowance thereof, and
the filing of the undertaking with the affidavits, and all proceedings
incidental thereto, in the cases therein provided for, apply also to the
cases provided for in this chapter.

Provisions of
previous chapter applies.
R. § 4980.

CHAPTER 40.
OF BAIL, UPON AN APPE.\.L TO THE SUPREME COURT, AFTER
CONVICTION.
SECTION 4587. .A.fter conviction upon an appeal to the supreme
court, the defendant must be admitted to bail as follows:
1. If the appeal be from a judgment imposing a fine, upon the
undertaking of bail that will pay the same, or such part of it as the
supreme court may direct, and in all respects abide the orders and the
judgment of the supreme court upon the appeal;
2. If the appeal be from a judgment of imprisonment, upon the
undertaking of bail that he will surrender himself in execution of the
judgment and direction of the supreme court. and in all respects abide
the orders and judgment of the supreme court upon the appeal. The
bail may be taken, either by the court where the judgment was ren-

r A bail bond or recognizance entered into before the clerk of the district court of one county
for the appearance of the defendant before the
court in another county wherein the indictment
is pending, and where the bond is filed, is valid.
The State v. Wells, 36 Iowa, 238.
Nor would the failure of the clerk to indorse
an approval of the bond invalidate it. Nor the
absence of an averment or showing that it was
acknowledged, prevent a recovery in an at:tion
thereon. Id.
In an action upon a bail bond it need not be
shown that the sureties were called and their
default enteced. This is necessary only as to
the person indicted. Id.

When bail
taken.
R. §4981.

The clerk of the court to which a criminal
cause is removed by change of venue has the
same power to take a recognizance as the clerk
of the court where the indictment is found.
The State 1J. Merrihew, 47 Id., 112.
The liability of sureties is not affected by the
failure to take a forlei ture at the term succeeding the execution of the bond; a continuance
would continue the liability, and, no contrnuance
appearing of record, the cause stands continued by operation of law. Id.
• The arrest and detention in another county of
one who is under bond for his appearance, does
not have the effect to release the sureties on his
bond. Id.
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dered, or the judge thereof, or the district court of the county in
which he is imprisoned, or the judge thereof, or the judge of the circuit court of either of such counties, or by the supreme court, or a
judge thereof, or by the clerk of either of such courts.
SEc. 4588. The bail must possess the qualifications, must justify,
and must be put in and taken in the manner prescribed in chapter
thirty.-eight of this title, and the same proceedings had in all respects,
as nearly as applicable, varying to suit the case, and the undertaking
of the bail must be, in effect, as prescribed by the preceding section.

CHAPTER 41.
OF DEPOSIT OF MONEY INSTEAD OF BAIL.
With whom and

effect.
R. § 4983,

After giving
bail.
R. § 4984.

Ball after deposit of money.
R. § 4985,

Money: how
applied.
R. § 4986,

SECTION 4589. The defendant, at any time aft.er an order admitting
him to bail, instead of giving bail, may deposit with the clerk of the
district court to which the undertaking, in case of bail, is required to
be sent, the sum mentioned in the order, and upon delivering to the
officer in whose custody he is, a certificate under seal from said clerk
of the deposit, he must be discharged from custody.
SEc. 4590. If the defendant has given bail, he may, at any time
before the forfeiture of the undertaking, in like manner deposit the
sum mentioned in the undertaking, and upon the deposit being made
the bail shall be exonerated.
SEc. 4591. If money be deposited as provided in the last section,
bail may be given in the same manner as if it had been originally
given upon the order for admission to bail at any time before the forfeiture of the deposit. The court or magistrate before whom the bail
is taken shall thereupon direct in the order of allowance, that the
money deposited be refunded by the clerk to the defendant, and it
shall be refunded accordingly.
SEc. 4592. ·when money has been deposited, if it remain on
deposit at the time of a judgment against the defendant, the clerk
shall, under the direction of the court, apply the money in satisfaction
of so much of the judgment as requires the payment of money, and
after paying the same shall refund the surplus, if any, to the defendant, unless an appeal be taken to the supreme court, and bail put in,
in which case the deposit shall be returned to the defendant.

CHAPTER 42.
011 SURRENDliR OF TlUl DEFENDANt.
Whelllltldhal\'

done.
R. § 4987,

S~crtoN' 4593. At any time before the forfeiture of their undertaking, the bail may surrender the defendant in their exoneration, or
he may surrender himself to the officer to whose custody he was
committed at the time of giving bail, in the following manner:
1. A certified copy of the undertaking o£ bail must be delivered to
the officer, who shall detain the defendant in his custody thereon as
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upon a commitment, and must, by a certificate in writing, acknowledge the surrender;
2. Upon the undertaking and the certificate of the officer, the
district court in which the indictment is pending, or was tried, at the
next term after the surrender, or, if during term time, at the same
term, and upon three clear days' notice thereof to the district attorney,
with a copy of the undertaking and certificate, may order the bail to
be exonerated.g
SEc. 4594. For the purpose of surrendering the defendant, the
bail, at any time before they are finally charged, and at any place
within the state, may themselves arrest him, or by a written authority
indorsed on a certified copy of the undertaking may empower any
person of suitable age and discretion to do so.
SEc. 4595. If money has been deposited instead of ·bail, and the
defendant, at any time before the forfeiture thereof, sb.all surrender
himself to the officer to whom the commitment was made, or directed
in the manner prescribed in this chapter, the court in which the
indictment is pending, or was tried, at the next term after the surrender, or, if during the term, at the same term, must order a return
of the deposit to the defendant, upon producing the certificate o£ the
officer showing the surrender, and upon three clear days notice to the
district attorney, with a copy of the certificate.

Arrest by bail.
R. § 4988.

On surrender,
moneyre·
turned.
R. §4989.

CHAPTER 43.
OF FORFEITURE OF THE UNDERTAKING OF BAIL, OR DEPOSIT OF MONEY.
SECTION 4596. If the defendant £ail to appear £or arraignment,
trial or judgment, or at any other time when his personal appearance
in court may be lawfully required, or to surrender himself in execution o£ the judgment, the court must direct an entry of such failure
to be made on the record, and the undertaking of his bail, or the
money deposited instead o£ bail, as the case may be, is thereupon £or£eited.h
g In contemplation of law an accused party
admitted to bail is in the custody of his sureties
who are considered his keepers. If they have
grounds to apprehend an escape, it is their privtlege to have the accused re-arrested and surrendered back into the custody of the law, and
themselves discharged. The State v. Holmes,
23 Iowa, 458, 460.
The sheriff has no authority to receive and
hold in custody one bailed, unless ~he latter is
delivered to him as prescribed by the statute,
:)r placed in his custody in the presence of, and
with the knowleda-e and sanction, or by order of,
the magistrate. The State v. Tieman, 39 ld.,
174.
A surety for one charged with a public offense
•s not released from the obligation of his under-

67

How forfeited.
R. § 4990.

taking by a simple surrender of the accused to
the sherift', in the presence of the court. He is
bound not only that the party bailed shall appear at the time and place specified, but also
that he shall abide the order and judgment of
the court, and not depart without leave. I d.
h The liability of the surety is not affected by
the failure to take a forfeiture at the term succeeding the execution of the bond; a continuance will continue the liability, and no continuance appearing of record. the cause is continued
by operation of law. The State v. .'lferrihew,
47 Iowa, 112.
The death of the principal two years after a
bond was forfeited in a criminal case is no defense to an action agaimt the surety on the
bond. The State v. Scott, 20 ld., 63 .
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SEc. 4597. I£, before the final adjournment of the court for the
term, the defendant appear and satisfactorily excuse his failure, the
court may direct an entry to be made on the record, that the forfeiture
·
of the undertaking or deposit be discharged.1
SEc. 4598. I£ the forfeiture is not discharged, the district attor.ney
may, at any time after the adjournment of the court for the term,
proceed by civil action only upon the undertaking of the bail.
SEc. 4599. The action on the undertaking must be in the court in
which the defendant was, or would have been required to appear by
the undertaking; provided, that when the undertaking requires the
defendant to appear before a justice of the peace or a court of limited
j_urisdiction, or before an examining magistrate, it shall be the duty
of said justice, or court, or examining magistrate, upon the forfeiture
of the undertaking, and within thirty days ·thereafter, to file the same,
together with a copy of all his official entries in relation thereto, in
the office of the clerk o£ the district court of the county; and thereupon it shall be the duty of the district attorney to proceed to collect
the same by a civil action in the district court of said county, or any
other court of said county, having jurisdiction equal to the penalty of
said bond.J
SEc. 4600. I£, before judgment is entered against the bail, the
defendant be surrendered or arrested, the court may, in its discretion,
remit the whole or any part o£ the sum specified in the undertaking.

CHAPTER 44.
OF THE RE-cOMMITMENT OF THE DEFENDANT AFTI R GIVING BAIL OR
DEPOSITING MONEY.
Re-committed.
R. § 4995,

SECTION 4601. The district court in which a criminal action is
pending, or during the pendency of an appeal from its judgment in
such action, or in which a judgment is to be carried into effect, may,
by an order entered on the record, direct the defendant to be arrested
and committed to jail until legally discharged, after he has given bail,
or deposited money instead thereof in the following cases:
1. When by reason of his failure to appear, he has incurred a forfeiture of his bail, or money deposited instead thereof;k

1 If a defendant after default appear, at the
same term of the default and excuse his failure
to appear, the court may discharge the forfeiture, but his re-arrest and holding for trial after
default has been entered, does not affect the
riO'ht of the state to recover on the forfeiture
al~eady taken. The State v. Emily, 24 Iowa,
24.
i Where a bond or undertaking is entered into
for the appearance of a defendant before a magistrate, suit thereon may be brought in the dis' trict court. The State v. Emerson, 16 Iowa,
206, 208.
"Vhen a bond for the appearance of a defendant at the district court of a particular county is

taken in the name of the state, an action on a
forfeiture thereof may be brought in the name
of the county. Shelby County v. Simmonds et
al., 33 Id., 345.
k This section confers the power upon the district court, to cause a def~ndant, after forfeiture
of his undertaking for a default in failing to appear, to be re-arrested and committed to jail
until legally discharged. The State v. Holmes,
23 Iowa, 458, 460.
When a person is held to answer a criminal
charge by a justice of the peace, and an indictment is subsequently found against him, whereupon the court directs a warrant t.o issue for his
arrest, the surety is discharged when the arrest

•
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2. When it satisfactorily appears to the court, that his bail, either
by reason of the death of one or more of them, or from any other
cause, is insufficient, or have removed from the state;
3. When upon the finding of an indictment, the court deems the
bail taken by the committing magistrate insufficient.
SEa. 4602. The order for re-commitment of the defendant must
recite generally the facts upon which it is founded, and must direct
that the defendant be arrested and committed to the custody of the
sheriff of the county where the depositions and statement were
returned, or the indictment was found, or the conviction was had, as
the case may be, to be detained until legally discharged.
SEa. 4603. The defendant may be arrested pursuant to the order
upon a certifieil copy thereof, in any county in the state.
SEa. 4604. If the order recite as the ground on which it is made,
the failure of the defendant to appear for judgment upon conviction,
the defendant must be committed according to the requirements of
the order.
SEa. 4605. If the order be made for any other cause and the offense be bailable, the court may fix the amount of bail, and may
cause a direction to be inserted in the ·order that the defendant be
admitted to bail in the sum fixed, which must be specified in the
order.

Order: its
requisites.
R. S 4996.

Arrest.
R. § 4997.

Committal.
R. § 4998.

New ball.
R. § 4999.

CHAPTER 45.
OF UNDERTAKINGS OF BAIL WHEN LIENS.
SECTION 4606. Undertakings of bail, from the time of filing the
same in the office of the clerk of the district court in which they are
required to be filed, shall be, and may be made, liens upon real estate
of the person acknowledging the same, in the same manner, to the
same extent, and with like effect, as in judgments in civil actions.
SEa. 4607. They shall, when filed, be immediately docketed and
indexed by the clerk of the court in which they are filed, as judgments
in civil actions are required to be docketed and indexed.
SEa. 4608. Attested copies of such undertakings may be filed in
the office of the clerk of the district court of the county in which the
real estate is situated, in the same manner, and with like effect, as attested copies of judgments, and shall be immediately docketed and indexed, in the same manner.

is made and the accused is taken into custody.
The State v. Orsler, 48 Id., 343.
The remission of the whole or any part of a
forfeited bond, after the defendant has been sur-

On real estate.
R. § 5000.

Same.
R. § 5001.

Same.
R. § 5002.

rendered, rests in the discretion of the court,
and his action will not be reversed unless an
abuse of discretion is shown. The State v.
Kraner, 50 Iowa, 575.
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CHAPTER 46.
OF

On real estate.
H.§ 6003.

Stay of execution •
.R. § 6004.

JUDGMENTS

FOR

FINES WHEN LIENS,
THEREON STAYED.

AND

HOW

EXECUTIONS

SECTION 4609. Judgments £or fines, in all criminal actions rendered, are, and may be made, liens upon the real estate of the defendant, in the same manner, and with like effect, as judgment in civil
actions.
SEc. 4610. The defendant may have a stay o£ execution £or the
same length o£ time, and in the same manner, as provided by law in
civil actions, and with like effect, and the same proceedings may be
had therein.

CHAPTER 47.
OF THE LIBERATION OF POOR CONVICTS.
WhPnandon
what conditions.
R. §6005.

False schedule.
R. § 5006.

SECTION 4611. When any person convicted o£ a criminal offens.e is
sentenced to pay a fine and costs only, and stand committed until sentence be performed, i£ the sentence be not complied with by payment
of the sum due within thirty days next following, the sheriff may
liberate him £rom prison i£ committed £or no other cause, and i£ he be
unable to pay such fine and costs, upon his giving his promissory note
£or the amount due, payable to the treasurer o£ the county where he
was committed, on demand with interest, accompanied with a written
schedule, containing a true account o£ all his property, o£ every kind,
by him signed and sworn to; which note and schedule must be by
such sheriff delivered without delay to the treasurer £or the use o£ the
county. 1
SEc. 4612. I£ such convict knowingly and willfully make any false
schedule, on oath, relating to the amount or nature of his property,
he is guilty o£ perjury.

1 When a defendant, sentenced to imprisonment in default of the payment of a fine entered
against him, substantially complied with sections 4881 and 5005 of the revision (now sections
4509, 4611 of the code) by suffering imprisonment for the time provided, and executmg his
note to the treasurer as therein, held, not only
entitled to be discharged from custody, but to
have the judgment against him satisfied. The
State v. Van Vleet, 2:~ Iowa, 168; The State v.
Peck, 37 Id., 342; The City of Keokuk v. Dressell, 47 Id., 597, 601, 602.
Actual imprisonment for thirty days is necessary to entitle a prisoner to the right to be liberated as a poor convict, upon the making of

the oath, schedule and notes as provided by this
section. Const1·ucti1;e imprisonment is not sufficient. In re Curley, 34 ld., 184.
Authority to imprison for non-payment of
costs as well as fine is not expressly g.iven by
the statute and will not be inferred, and therefore a court cannot lawfully sentence a person
to stand committed until a fine and costs are
paid. The State v. Erwin et al., 44 Id., 637.
In an action on a bail bond, the introduction
of the record of forfeiture is admissible, even
though it fail to show that the defendant was
called in open court. The State v. Hirronemas,
50 Id., 545.
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CHAPTER 48.
OF THE DISMISSAL OF CRIMINAL ACTIONS BEFORE AND AFTER INDICTMENT FOR WANT OF PROSECUTION OR OTHERWISE.
SECTION 4613. When a person has been held to answer for a public
offense, i£ an indictment be not found against him at the next regular
term o£ the court at which he is held to answer, the court must order
the prosecution to be dismissed unless good cause to the contrary be
shown.
SEc. 4614. I£ a defendant indicted for a public offense, whose trial
has not been postponed upon his application, be not brought to trial
at the next regular term o£ the court in which the indictment is triable
after the same is found, the court must order it to be dismissed unless
good cause to the contrary be shown.
SEc. 4615. I£ the defendant be not indicted or tried as provided in
the last two sections, and sufficient reason therefor shown, the court
may order the action to be continued from term to term, and in the
meantime may discharge the defendant from custody on his own
undertaking, or on the undertaking o£ bail for his appearance to answer
the charge at the time to which the action is continued, but no such
continuance can be extended beyond three terms o£ the court.
SEc. 4616. I£ the court direct the action to be dismissed, the defendant must, i£ in custody, be discharged therefrom, or i£ admitted to bail,
his bail must be exonerated, and if money has been deposited instead
of bail it must be refunded to him.
SEc. 4617. The court may, either upon its own motion or upon the
application o£ the district attorney, and in furtherance o£ justice,
order an action after an indictment to be dismissed, but in such case
the reason o£ the dismissal must be set forth in the order, which must
be entered upon the record.
.
SEc. 4618. The entry o£ a nolle prosequi is abolished, and neither
the attorney general nor the district attorney shall hereafter discontinue or abandon a prosecution for a public offense except as provided
in the last section.
SEc. 4619. An order for the dismissal o£ the action as provided in
this chapter, is a bar to another prosecu+Jon for the same offense i£ it
be a misdemeanor; but it is not a bar i£ the offense charged be a felony.

When.

R. § 5007.

IC not tried In
certain time.
R. § 5008.

Discharged on
his own unde:r ..
taking.
R. § 5009.

Discharge of.
R. § 5010.

By court or dis·
trict attorney.
R. § 5011.

Nolle prosequi.
R. § 5012.

Bar.
R. § 5013.

CHAPTER 49.
OF THE INSANITY OF A DEFENDANT BEFORE TRIAL OR AFTER CONVICTION.
SECTION 4620. When a defendant appears for arraignment, trial,
judgment, or on any other occasion when he is required, i£ a reasonable doubt arise as to his sanity, the court must order a jury to be
impaneled from the trial jurors in attendance at the term, or who may
be summoned by the direction o£ the court, as provided in this code,
to inquire into the £act.

Trial.
R. i 5015•

JOG2
sm~pension.

R. § 5016.

Order of procE-dure.
R. § 5017.

If sane.
R. § 5018.
If Insane.

R. § 5019.

Bail: released.

R.

§50'.!~.

Detained in
hospital.
R. § 50'J1.

Expenses.
H.§ 5022.

Same:
R. § §5023.
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SEc. 4621. The arraignment, trial, judgment, or other proceedings,
as the case may be, must be suspended until the question of insanity
is determined by the verdict of the jury.
SEc. 4622. The trial for the question of insanity must proceed in
the following order:
1. The counsel of the defendant must offer the evidence in supporto£ the allegation of insanity;
2. The district attorney must then offer the evidence in support o£
the case on the part o£ the state;
3. The parties may then respectively offer rebutting avidence only,
unless the court, for good reason, in furtherance of justice, permit
them to offer evidence upon their original case;
· 4. When the evidence is concluded, unless the case is submitted
on either side, or both sides, without argument, the district attorney
must commence, and the defendant's counsel conclude the argument
to the jury;
5. I£ more than one counsel on each side argue the case to the jury,
they must do so alternately;
6. The court shall then, on motion of either party, charge the
jury. The provisions of this code, so far as the same are applicable
and not herein changed, shall regulate the trial of the question of
insanity.
SEc. 4623. If the jury find that the defendant is sane, the proceed_
ings on the indictment shall be resumed.
SEc. 4624. If the jury find the defendant insane, the proceedings
on the indictment shall be suspended until he becomes sane, and the
court, if it deem his discharge dangerous to the public peace or safety,
may order that he be in the meantime committed by the sheriff to the
Iowa Insane Hospital, and that upon his becoming sane, he be delivered
by the superintendent of the hospital to the sheriff.
SEc. 4625. The commitment of the defendant, as provided in the
last section, exonerates his bail, or entitles a person authorized to
receive the property of the defendant, to a return of the money he
may have deposited instead of bail.
SEc. 4626. If the defendant be received into the hospital, he must
be detained there until he becomes sane. When he becomes sane, the
superintendent of the hospital must give notice of that fact to the
sheriff and to the district attorney of the proper district. The sheriff
must thereupon, without delay, bring the defendant from the hospital,
and place him in the proper custody until he be brought to trial or
judgment as the case may be, or be legally discharged.
SEc. 4627. The expense of sending the defendant to the hospital,
bringing him back, and any other expense iucm-rPd, are to be paid in
the first instance by the county from which he was sent, but the
county may recover from the estate of the defendant, i£ he have any,
or from a relative, or another county, town, township, or city, bound
to provide for or maintaim him elsewhere.
SEc. 4628. Sheriffs for deliver~ng persons found to be insane, under
the pro7isions of this chapter, are entitled to the same fees therefor,
as are allowed for conveying convicts to the penitentiary.
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CHAPTER 50.
OF SEARCH WARRANTS, AND PROCEEDINGS THEREON.
SECTION 4629. A search warrant is an order in writing, in the
name of the state, signed by a magistrate, directed to a peace officer,
commanding him to search for personal property, and bring it before
the magistrate.
SEc. 4630. It may be issued upon either of the following grounds:
1. When the property was stolen or embezzled, in which case it
may be taken on the warrant from any house or other place in which
it is concealed, or from the possession of the person by whom it was
stolen or embezzled, or of any other person in whose possession it
may be;
2. When it was used as the means of committing a felony; in
which case it may be taken on the warrant from any house or other
place in which it is concealed, or from the possession of the person by
whom it was used in the commission of the offense, or of any other
person in whose possession it may be;
3. When it is in the possession of any person with the intent to
use it as the means of committing a public offense, or in the possession of another to which he·may have delivered it for the purpose of
concealing it or preventing its being discovered; in which case it may
be taken on the warrant from such person, from a house or other
place occupied by him or under his control.
SEc. 4631. No search warrant can be issued but upon probable
cause, supported by affidavit, naming or describing the person, and
particularly describing the property and the place to be searched.
SEc. 4632. The magistrate must, before issuing a warrant, examine
on oath the applicant therefor, and any witnesses he may produce,
and take their affidavits in writing, and cause each affidavit to be subscribed and sworn to before him by the person making it.
SEc. 4633. The affidavit must set forth the facts tending to establish the grounds of the application, or probable cause for believing
that they exist.
SEc. 4634. If the magistrate be thereupon satisfied of the existence of the grounds of the application, or that there is probable cause
to believe their existence, he shall issue a search warrant, signed by
him with his name of office, directed to any peace officer in the county,
commanding him forthwith to search the person or place named for
the property specified, and bring it before him.
SEc. 4635. The local jurisdiction of magistrates, in exercising the
powers conferred on them by this chapter, is as defined in this code.
SEc. 4636. The warrant may be, substantially, in the following
for:ru:
CouNTY oF ....... .
THE STATE OF lowA:
"To any peace officer of said county:
"Proof, by affidavit, having been this day made before me by (naming every person whose affidavit: has been taken} that (stating the
particular grounds of the application according to section four thousand six hundred and thirty of this chapter; or, if the affidavit be not
positive, that there is probable cause for believing that (stating the

Search warrant:
definition.
R. § 0024.

Upon what
grounds issued.
]{. § 5025.

Same.
R. § 5026.

Complaint ex-

amined.
R. § 5027.

Affidavits must
set forth.
R. § 5028.

Magistrate
issue.
R. § 5029.

Jurisdiction.
R. § 5030.
Form of warrant.
R. § 5031.
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ground of the application in the same manner); you are therefore
commanded, in the day time (or at any time of the day or night, as
the case may be, according to section four thousand six hundred and
thirty of this chapter) to make immediate search on the person of
C. D., or, in the house situated (describing it or any other place to be
searched, with reasonable particularity, as the case may be), for the
following property (describing it with reasonable particularity); and if
you find the same, or any part thereof, to bring it forthwith before
·
me, at (stating the place).
"Dated at ........ , this ........ day of ........ , A. D. 18 ..
E. F., justice of the peace,"
(or, as the case may be).
By whom
served.
R. § 6032.

Officer may
break open
doors.
R. § 5033.

1\[ust be served
In day time.
R. § 5035.

Return: in
wllat time.

R. § 6036.

Officer receipt
for property.
R. § 5037.

Return with inventorv.
R. § 5038.

lllagi•trateg!ve
copy.
R. § 5039.
Take testimony.
R. § 5040.

Same.
R. § 5041.

SEC. 4637. A search warrant may in all cases be served by any of
the officers mentioned in its direction, but by no other person except
in aid of the officer, on his requisition, he being present and acting in
its execution.
SEc. 4638. The officer may break open any outer or inner door or
window of a house, or any part of the house, or anything therein to
execute the warrant, if, after notice of his authority and purpose, he
be refused admittance.
SEC. 4639. He may break open any outer or inner door or window
of a house for the purpose of liberating a person, who, having entered
to aid him in the execution of the warrant, is detained therein, or,
when necessary, for his own liberation. ·
SEc. 4640. The magistrate must insert a direction in the warrant,
that it be served in the day time unless the affidavit be positive that
the property is on the person, or in the place to be searched; in which
case, he may insert a direction that it may be served at any time of
the day or night.
SEC. 4641. A search warrant must be executed and returned to the
magistrate by whom it was issued within ten days after its date. After the expiration of such time, the warrant, unless executed, is void.
SEc. 4642. When the officer takes any property under the warrant,
he must give a receipt for the property taken, specifying it in detail,
to the person from whom it was taken or in who::;e possession it was
found, or, in the absence of the person, he must leave it in the place
where he found the property.
SEc. 4643. The officer must forthwith return the warrant to the
magistrate, and at the same time deliver to him a written inventory of
the property taken, made publicly or in the presence of the person
from whose possession it was taken and of th€ applicant for the warrant,
if they be present, verified by the affidavit of the officer at the foot of
the inventory and taken before the magistrate, to the following effect:
"I, the officer by whom the annexed warrant was executed, do swear
that the above inventory contains a true and detailed account of all
•
the property taken by me on the warrant."
SEC. 4644. The magistrate, if required, must deliver a copy of the
inventory to the person from whose possession the property was taken,
and to the applicant for the warrant.
SEc. 4645. I£ the grounds on which the warrant was issued be
controverted, the magistrate must proceed to take testimony in relation thereto.
SEc. 4646. The testimony given by each witness must be reduced
to writing and authenticated by the magistrate.
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SEc. 464 7. If it appear that the property taken is not the same as
that described in the warrant, or that there is no probable cause for
believing the existence of the grounds on which the warrant was
issued, the magistrate shall cause it to be restored to the person from
whom it was taken.
SEc. 4648. If the property taken by virtue of a search warrant
was stolen or embezzled, it must be restored to the owner, upon his
making satisfactory proof to the magistrate of his ownership thereof,
or of his right of possession thereto, as provided in the next chapter.
If it was taken on a warrant issued on the grounds stated in the second and third subdivisions of section four thousand six hundred and
thirty of this chapter, the magistrate must retain it in his possession,
subject to the order of the court to which he is required to return the
proceeding before him, or of any other court in which the offense
which the property taken was used as a means of committing, or so
intended to be, is triable.
SEc. 4649. The magistrate must annex together the affidavits
taken before the issuing of the warrant, the warrant, the return,
and the inventory, and return them to the next district court of
the county, at or before its opening, on the first day of the next term
thereof.
SEc. 4650. Whoever, maliciously and without probable cause, procures a search warrant to be issued and executed, is guilty of a misdemeanor.
SEc. 4651. A peace officer who, in executing a search warrant,
willfully exceeds his authority, or exercises it with unnecessary severity, is guilty of a misdemeanor.
SEc. 4652. When a person charged with a felony is supposed by
the magistrate before whom he is brought, to have upon his person a
dangerous weapon or anything which may be used as evidence of the
commission of the offence, the magistrate may direct him to be
searched in his presence, and the weapon or other thing to be retained,
subject to his order, or the order of the court in which the defendant
may be tried.
SEc. 4653. When any officer, in the execution of a search warrant,
shall find any stolen or embezzled property, or shall seize any other
things for which a search is allowed by this chapter, all the property
and things so seized shall be safely kept by the direction of the court
or magistrate, so long as shaH be necessary for the purpose of being
produced as evidence on any trial; and as soon as may be afterwards,
all such stolen and embezzled property shall be restored to the owner
thereof, and all other thing-s seized by virtue of such warrant shall be
destroyed under the direction of the court or magistrate.m

Property re•
stored.
R. § 5042.

Same.

R. § 60~3.

Disposition of
papers.
R. § 5044.

Malicious suing
out.
R. § 5045.

Excess of

authority.
R. § 50~6.

Searching person charged
with felony.

R. § 5047.

Property kepi
for evidence.
R. § 50~8.

CHAPTER 51.
OF THE DISPOSAL OF PROPERTY. STOLEN OR EMBEZZLED.
SECTION 4654. When the property alleged to have been stolen or
embezzled comes into the custody of a peace officer, he must hold the
same subject to the order of the magistrate authorized by the next
section to direct the disposal thereof.
m

See The State v. Mullen, cited in note to section 4659, post.

H•ld bv omcer.
R. i 5049•
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Same.

n. § 6051.

Same.

n. § 5052.
When not
claimed.
R. § 501>3.

Officer give reipta for prop·
erty.
R. § 505!.
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SEc. 4655. On satisfactory proof of title by the owner of the property, the magistrate before whom the information is laid, or who shall
examine the charge against the person accused of stealing or embezzling the same, may order it to he delivered to the owner, on his paying the reasonable and necessary expenses incurred in the preservation
and keeping thereof, to be certified by the magistrate. The order shall
entitle the owner to demand and receive the property.
SEc. 4656. I£ the property stolen or embezzled come into the custody of a magistrate, it must be delivered to the owner on satisfactory
proof o£ his title, and on his paying the necessary expenses incurred
in its preservation, to be certified as before provided.
SEc. 4657. I£ the property stolen or embezzled has not been delivered to the owner; the court before which a conviction is had, may,
on proof of his title, order its restoration.
SEc. 4658. I£ the property stolen or embezzled be not claimed by
the owner before the expiration of ~:>ix months from the conviction of
the person £or stealing or embezzling it, the magistrate or other officer
having it in his custody, must, on payment of the necessary expenses
incurred for its preservation, deliver it to the auditor of the county to
be applied under the direction o£ the board o£ supervisors thereof for
the benefit of the poor of the county.
SEc. 4659. When the money or other property is taken from the
defendant arrested upon a charge of a public offense, the officer taking
it shall, at the time, give duplicate receipts therefor, specifying particularly the amount of money and the kind of property taken; one of
which receipts he must deliver to the defendant, and the other he must
forthwith file with the clerk of the district court of the county where
the depositions and statements are to be sent by the magistrate.n

CHAPTER 52.
OF PROCEEDINGS
JnriRdlction.
R. § 6055.

Action commenced by information.
R. § 5056.

Information
must contain.
R. § 5057,

AND

TRIALS BEFORE JUSTICES OF THE PEACE.

SECTION 4660. Justices of the peace have jurisdiction o£, and must
hear, try, and determine all public offenses less than felony, committed
within their respective counties, in which the punishment described
by law does not exceed a fine of one hundred dollars, or imprisonment
thirty days. o
SEc. 4661. Criminal actions for the commission of a public offense
must be commenced before a justice of the peace, by an information
subscribed.and sworn to, and filed with the justice.
SEC. 4662. Such information must contain:
1. The name of the county and of the justice where the inform~
tion is filed;

n Sections 4653 and 4659 of the code simply
direct the care and disposition to be made of
stolen property when taken by the officer, and
th(} receipt to be given by him therefor .does not
affect or limit the competency on either side.
The State v. Mullen, 30 Iowa, 203.
,
o Wh
th d fi d t
· d' ted fi
d
or, an
. ere e e. en an was m IC
conv1cted of, stealmg personal property of le.91!

than twenty dollars in value, in a dwelling-house
in the day time, held, that the district court had
jurisdiction of the offense, and that the same
was not cognizable by a justice of the peace. The
State v. Dawson, 17 Iowa, 584.
The jurisdiction of justices of the peace in
criminal matters is co-extensive with the county.
The State v. Kinney 41 Id. 424.
'
'
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2. The names of the parties, if the defendants be known, and if
not, then such names as may be given him by the complainant;
3. A statement of the acts constituting the offense, in ordinary and
concise language, and the time and place of the commission of the offense as near a::; may be.P
SEc. 4663. The information may be substantially in the following
form:
·
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Form ot.
R. § 5oss •

. . . . . . . . county.
}
The State of Iowa,
Before justice ...... (here insert the name
against
of the justice).
A .... B .... , defendant.
'rhe defendant is accused of the crime (here name the offense):
For that the defendant, on the ........ day of ........ A. D. 18 .. ,
l'lt the (here name the city, village, or township), in the county aforesaid (here state the act or omission constituting the offense as in an
indictment)5
SEC. 4664. The justice must file such imformation, and mark Justice must
1 fie§ fi
thereon the time of filing the same.
059
SEC. 4665. Immediately upon the filing of such information, the w'arrant ;,..y
justice may, in his discretion, issue a warrant for the arrest <>f the de- issue.
fendant, directed in the same manner as a warrant of arrest upon a R. § 5060'
preliminary information, and may be served in like manner.
SEC. 4666. The officer who receives the warrant must serve the servioe.
same by arresting the defendant, if in his power, and bringing him R. § 5061.
without unnecessary delay bt>fore the justice who issued the same.
SEC. 4667. ·when the defendant is brought before the justice the Appearance.
charge against him must be distinctly read to him, and he shall be R. § 5062.
asked whether he is presented by his right name, and be required to
plead. I£ he objects that he is wrongly named in the information, he
must give his right name, and if he refuses to do so, or does not object that he is wrongly named, the justice shall make an entry thereof
in his docket, and he is thereafter precluded from making any such
objection.
SEC. 4668. The defendant may plead the same pleas as upon an in- Pleading.
dictment. His pleas must be oral, and shall be entered on the docket R. § 5063.
of the justice.
SEC. 4669. Upon a plea other than a plea of guilty, if the defend- Same.
ant do not demand a trial by jury, the justice must proceed to try the R. § 5064.
issue, unless a change of venue be applied for by the defendant.
P An information is not sufficient if it merely
charge the commission of an offense by its technical name. It must contain a statement of the
facts constituting the offense intended to be
charged. The State v. Jfurray et al., 41 Iowa,
580.
An information may be amended upon appli·
cation to any extent which the court may deem
consistent with the orderly conduct of judicial
busines~. with the public interest, and with private rights. The State v. Doe, 50 Id., 541.
q An information, under section 1562 of the

revision (section 1540 of the code),· which
charged "that the defendant on, etc., at, etc.,
did sell intoxicating liquors in violation of the
laws of the st:tte of Iowa," without stating to
whom the sale was made, was held insufficient.
The State v. Allen, 32 lowa, 491.
An information charging a defendant with inhumanly whipping and beating his own child,
is sufficient as an information charging an assault and battery; but it should set out the
name of the person on whom the offense was
committed. The State v. Bitman, 13 Id., 485.
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CHANGE OF VENUE.
Change of
venue.
R. § 5065.

Same.
R. § 5066.
Ch. 3~, 9 G. A.

SEc. 4670. If a change of venue be applied for, an affidavit must he
filed stating that the justice is prejudiced against the defendant, or is
of near relation to the prosecutor upon the charge, or the party injurerl
or interested, or is a material witness for either party, or that the defendant cannot obtain justice before him, as the affiant verily believes.
SEc. 4671. I£ such affidavit be filed the change of venue must he
allowed, and the justice must immediately transmit all the original
papers, and a transcript of all his docket entries in the case to the
next nearest justice in the township, unle:os said justice be a party to
the action, or is related to either party by consanguinity or affinity
within the fourth degree, or where he has been attorney for either
party in the action or proceeding, and in such case the justice before
whom such action or proceeding is commenced, shall transmit all the
original papers, together with a transcript of all his docket entries to
the next nearest justice in the county against whom none o£ the above
objections exist, who may require the defendant to plead as provided
in section four thousand six hundred and sixty-seven of this chapter,
if he has not already done so, and shall proceed to try the case, unless
a jury trial be demanded, but no more than one change of venue in
the same case shall be allowed.
SELECTION OF JURY.

Jury trial.
R. § 5067.
Jury: how obtained.
R. § 5068.

Same.
R. § 5069.

Jurors summoned.
R. § 5070.

Selection of
jury.
R. § 5071.

Same.
R. § 5072.

SEc. 4672. Before the justice has heard any testimony upon the
trial, the defendant may demand a trial by jury.
SEc. 4673. If a trial by jury be demanded, the justice shall direct
any peace officer of the county to make a list in writing of the names
of eighteen inhabitants of the county having the qualifications of
jurors in the district court, from which list the prosecutor and defendant may each strike out three names.
SEc. 4674. In case the prosecutor or the defendant neglect or
refuse to strike out such names, the justice shall direct some disinterested person to strike out the names for either or both of the parties
<:>o neglecting or refusing, and upon such names being struck out, the
justice must issue a venire directed to any peace officer of the county,
requiring him to summon the twelve persons whose names remain
upon the list, to appear before such justice at the time and place
named therein, to make a jury for the trial of the cause.
SEc. 4675. The officer to whom such venire is delivered must
forthwith summon such jurors, and return the venire to the justice
within the time therein specified, naming the persons summoned and
the manner of service.
SEc. 4676. The names of the persons returned as jurors shall be
written on separate ballots, folded each in the same manner as nearly
as possible, and so that the name be not visible, and shall, under the
direction of the justice, be deposited in a box or other convenient
thing.
SEc. 4677. The justice must then draw out six of the ballots successively, and if any of the persons whose names are drawn do not
appear, or are challenged, or are set aside, such further number must
be drawn as will make a jury of six, after all legal challenges have
been allowed.
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SEc. 4678. The same challenges may be taken by either party to Challenges.
any individual juror as on the trial of an indictment for a misde- R. § 6073.
meanor, but no challenge to the panel is allowed.
SEc. 4679. If any of the jurors named in the venire cannot be Tale-smen.
found, or do not attend, or are challenged by either party, so that a R. § 5oa.
sufficient number cannot be obtained, the justice may direct the officer
to summon any bystander or others who may be competent, and
against whom no sufficient cause of challenge appears, to act as
jurors.
to reSEc. 4680. If the officer by whom the venire is received do not Failurenew
return it as required, he may be punished by the justice as for con- turn:
venire.
tempt, and the justice shall issue a new venire for the summoning of R. § 5075. •
the same jurors, upon which the same proceeding shall be had as
upon the one first issued.
a jury.
SEc. 4681. When six jurors appear and are accepted, they shall Six
R. § 5076.
constitute the jury.
SEc. 4682. The justice must thereupon administer to them the Oath.
R. § 5077.
following oath or affirmation: You do swear (or you do solemnly
affirm, as the case may be), that you will well and truly try the issue
between the state of Iowa and the defendant, and a true verdict give
according to the evidence.
TRIAL AND JUDGMENT.

SEc. 4683. After the jury are sworn, they must sit together and
hear the proofs and allegations of the parties, which must be delivered
in public. After which, they may either decide in court or retire for
consideration.
SEc. 4684. If they do not immediately agree they" must retire with
the officer, who shall be sworn to the following effect: ''You do
swear that you will keep the jury together in some private and convenient place, without meat or drink, unless otherwise ordered by the
court; that you will not permit any person to speak to them, nor
speak to them yourself, unless it be to ask them whether they have
agreed upon a verdict, and that you will return them into court when
they have so agreed."
SEc. 4685. When the jury have agreed upon their verdict, they
must deliver it publicly to the justice, who shall enter it on his docket.
SEc. 4686. The jury must be kept together after the cause is submitted to them, until they have agreed upon and rendered their verdict, unless, for good cause, the justice sooner discharge them.
SEc. 4687. If the jury be discharged as provided in the last section,
the justice may proceed again to the trial in the same manner as upon
the first trial; and so on till a verdict is rendered.
SEc. 4688. When the defendant pleads guilty, or is convicted,
either by the justice or by a jury, the justice shall render judgment
thereon, of fine, or imprisonment, as the case may require, being governed by the rules prescribed for the district court, as far as the same
are applicable, in rendering such judgment.
SEc. 4689. A judgment that the defendant pay a fine may also
direct that he be imprisoned until the fine is satisfied.
SEc. 4690. When the defendant is acquitted. either by the justice,
or by a jury, he must be immediately discharged.

Proceedings of
jury.
R.§ 5078.

Retire with
officer: oath.
R. § 0079.

V•rdirt.
R. § 5080.

Kept together.
R.

~

5081.

Discharged.
R. 5082.

s

Judgment.
R. § 5083.

Same.
R. § 5084.

Defendant discharged.
R. § 5085.
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SEc. 4691. When the defendant is acquitted, the justice shall, if
he is satisfied that the prosecution is malicious or without probable
cause, tax the costH against the prosecuting witness and render judgment therefor, from which he may appeal to the district court, by
there giving notice to the justice that he claims such appeal, and the
fact of the giving of such notice shall be entered on his record by the
justice. If notice of appeal is given as herein contemplated, the justice shall, without delay, make out, sign, and file in the case a fdl
and true statement of all the testimony admitted on the trial, and on
which he bases his finding that the prosecution was malicious or
without probable cause, and shall, without delay, make out a transcript of his docket entries, and ·shall file it, together with the statement of the testimony as aforesaid, and all other papers on file in the
case, in the clerk's office of the district court of the county. And
such appeal shall stand for hearing in said court at the term thereof
commencing next after said papers are filed. And said court shall
have full power to compel the correction by said justice of any error
made apparent in his transcript, said statement of testimony, or in
any papers returned by him, or may itself make the necessary correction therein, and may, on the papers, in case they shall be submitted
to it, either affirm or reverse the judgmen• of the justice, or render
such judgment as the justice should have rendered in the case!
SEc. 4692. Whenever a conviction is had upon a plea of guilty, or
upon trial, the justice must make and sign with his name of office, a
certificate of such conviction, in which it shall be sufficient briefly to
state the ofi\:mse charged and the conviction and judgment thereon, and
if any fine has been collected, the amount thereof.
SEc. 4693. The judgment shall be executed by a peace officer of
the county where the conviction is had, by virtue of a warrant under
the hand of the justice specifying the particulars of such judgment..
SEc. 4694. If a fine be imposed, and paid before commitment, it
shall be received by the justice, and by him paid over to the county
treasurer, within thirty days after the receipt thereof, for the use of
the schools of the county, as provided by law.
SEc. 4695. If the defendant be committed for not paying a fine, he
may pay it to the sheriff of the county, but to no other person, who
must in like manner, within thirty days after the receipt thereof, pay
it into the county treasury, for the use of the schools in the county, as
provided by law.
SEc. 4696. If the fine, or any part thereof, is paid to the justice or
sheriff, he must execute duplicate receipts therefor, one of which he
must file without delay, with the county auditor.
SEc. 4697. The justice rendering a judgment against the defendant, must inform him of his right to an appeal therefrom, and make
an entry on the docket of the giving of such information, and the defendant may thereupon take an appeal, by giving notice orally to the

r The power conferred by this section upon a
justice of the peace to tax the costs ag-ainst a
prosecuting witness, when satisfied tlmt the
prosecution was malicious or without probable
cause, may also be exercised by the district
court on a trial of the case on appeal, though
such order had not been made by the justice before whom it was tried. In re Trenchard, 16
Iowa, 53.
This power may be exercised without the

hearing of any evidence on the part of the state
in addition to that submitted on the trial of the
cause, if that is sufficient to show the want of
probable cause; and when the evidence given on
the trial is not embraced in the record, the supreme court will presume that it was sufficient.
I d.

The person who files an information in a
crfminal.action is considered the prosecuting
w1tness. Id.

CHAP. 52.]
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justice, that he appeals, and the justice must make an entry on his
docket of the giving of such notice. •
SEc. 4698. The justice must thereupon enter an order on his docket,
fixing the amount in which bail may be given by the defendant, and
the execution of the judgment against the defendant, shall not be
stayed, unless bail in that amount be put in, by an undertaking substantially in the following form:

Ball: form of
bond.
R. § 5096.

County of .......... ..
A. B. having been convicted before C. D., a justice of the peace of
said county, o£ the crime of (here designate it generally as in the information), by a judgment rendered on the .••• day of .... , A. D., 18 ... ,
and having appealed £rom said judgment to the district court of said
county:
·
We, A. B., and E. F. (or I, E. F.) or (we, E. F. and G. A.), hereby
undertake that the said A. B. will appear in the district court o£ said
county, at the term thereof to which the appeal is returnable, and
abide the judgment o£ said court, and not depart without le,we o£ the
same, or that we (or I, as the case may be) will pay to the state o£ Iowa
the sum of .... dollars (the amount of bail fixed).
A. B.

E. F.

(as the case may be).
Acknowledged b~£ore, and accepted by me, at .... , in the township
o£ ...... , this .... day o£ .... , 18...
C. D.,
Justice of the Peace.

SEc. 4699. The bail must possess the qualifications, must justify,
and must be taken in the same manner prescribed in chapter thirtyeight of this title, and the same proceedings had in all respects, as
nearly as applicable, except as in this chapter otherwise provided.
SEc. 4 700. The bail may be taken by the justice who rendered the
judgment, or by any magistrate in the county who has authority to
admit to bail, or by the district court or the clerk thereof.
SEc. 4701. When an appeal is taken, the justice must cause all
material witnesses to enter into an undertaking, as in a case where a
defendant is held to answer on a preliminary examination, to appear
and testify on the trial o£ the appeal in the district court, at the term
at which it is returnable, and shall as soon as practicable, and at least
ten days before the first day o£ such term o£ the district court of the
county, file in the office o£ the clerk thereof a certified copy of the
entries on his docket, together with all the undertakings and papers in
the case.
•
• The district court can acquire no appellate
jurisdiction of a criminal case by the mere filing
of an appeal bond. The appeal can be taken
only by giving- the notice required by this sectiOn to the justice who rendered the jl1llgment.
The State t>. Leyden, 13 Iowa, 4:33.
Under section 5094 of the revision. the state,
in a criminal trial before a justice of the peace,
llftd the right of appeal to the district court a~
well as the defendant. The State t>. Tait. 2:!
Id., 140, but that section has been omitteLl fi·om
the code.
That ~ection (5094) was afterwards held to be
in conflict with tlmt clause of the constitution

Qualiflcat!ona.
R. § 5097.

By whom taken.
R. § 5098.

Wih>ess bound
over.
R. § 5099.

of the state declaring that "no person shall. after acquittal, be tried for the same oJI'ense '' in
The State t>. Vau Horton, 26 Id., 402.
An appeal will lie to the district court from
the judgment of the mayor of a town, incorpO;
rated under the gf.!nerallaw, for the violation of
a town orc1inance. The State, for use, etc., v.
Hoa!J, 4'3 Ill., 3.37.
.
A prosecuting witness who has been adjudged
by a justice of the peace to pay the cost8 of a
criminal prosecution, may, in the name of the
state, appeal from the judgment of the justice
to the district court. The State v. Roney, 37
Id., i:IO.
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TRIAL IN DISTRICT COURT.
Trial when
appealed.
R. § 5100,

Appeal not dis·
missed.
R. § 5101,

District court
R. § 5102.
Either party
may appeal,
R. § 5103.

Judgment U);on
appeal.
R. § 5104.

SEc. 4702. The cause, when thus appealed, shall stand for trial
anew in the district court, in the same manner that it should have
been tried before the justice, and as nearly as practicable as an issue
of fact upon an indictment, without regard to technical errors or defects which have not prejudiced the substantial rights of either party;
and the court has full power over the case, the justice of the peace, his
docket entries, and his return, to administer the justice of the case accordingly.t
SEc. 4 703. No appeal from the judgment of a justice of the peace
in a criminal case shall be dismissed.
SEc. 4704. I£ any proceedings be necessary to carry the judgment
upon the appeal into effect, they shall be had in the district court.
SEc. 4705. Either party may appeal from the judgment of the
district court, to the supreme court, in the same manner as from a
judgment in a prosecution by indictment, and the defendant may be
admitted to bail in like manner, and similar proceedings shall be had
on the appeal in all respects, as nearly as applicable.
SEc. 4706. The same proceedings shall be had to carry into effect
the judgment of the supreme court upon the appeal, as if it had been
taken from a judgment prosecuted by indictment.

CHAPTER 53.
OF PROCEEDINGS BEFORE POLICE AND CITY COURTS
CITIES AND TOWNS.
Proceedings In
pollee court.
R. § 5105.

L~

INCORPORATED

SECTION 4707. The proceedings in police and city courts in incorporated cities and towns, in criminal cases within their jurisdiction,
shall be regulated by the provisions of this code, when not otherwise
regulated by law.

OH.A.PTER 54.
OF COMPROMISING CERTAIN OFFENSES BY LEAVE OF THE COURT.
Of!'ense may he
compromised:
exceptions.
R. § 5106.

SECTION' 4708. 'Vhen a defendant is prosecuted in a criminal action
for a misdemeanor, for which the person injured by the act constituting the otieuse has a remedy by a civil action, the offense may
be compromised a."J provided in the next section, except when it wa."l
committed:

tAn appeal from the judgment of a justice of
the peace in a criminal actwn is a waiver of ir·
regularities in the justice's court, the cause then
standing in the district court for a trial de nOt'O
upon its merits. The State v. McCombs, 13
Iowa, 426.
When the record discloses that in the trial before the justice, the defendant was present and

asked for a jury, a plea of "not guilty" will be
presumed, if the justice has failed to enter it
upon his docket. Id.
In such cases the district court may, under
section 3586 of the code, order a plea of " not
guilty " to be supplied as an omission apparent
on the face of the records. Id.

CHAP. 55.]
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1. By, or upon an officer while in the execution of the duties of
his office;
2. Riotously; or,
3. With an intent to commit a felony.
SEc. 4 709. If the party injured in such a case, appear before the Same: court
may stay procourt to which the papers on a preliminary examination are required ceedings.
to be returned, at any time before trial, on an indictment for the n. § sw7.
offense, or the trial of an appeal in the district court, and acknowledge
in writing that he has received satisfaction for the injury, the court
may in its discretion, on payment of the costs incurred, order all proceedings to be stayed upon the prosecution, and the defendant to be
disdwrged therefrom. But in that case the reasons for the order
must be Ret forth therein, and entered upon the minutes.
SEc. 4710. The order authorized by the last section is a bar to Order: bar.
n. § 51os.
another prosecution for the same offense.
SEc. 4711. No public offense can be compromised, nor can any Public offense
not comproproceedings for the prosecution or punishment thereof, upon a com- mised.
n. § 5109.
promise, bu stayed, except as provided in this chapter.

CHAPTER 55.
OF P ARDO~S AND THE REliiSSION OF FINES AND FORFEITURES.
SlWTION 4 712. The governor shall have power to remit fines and Governor lll6Y
remit fines and
forfeitures upon such conditions and with such restrictions and limita- forfeitures.
tions as he may think proper. After conviction of murder in the first n. § 5!16.
No pardon for
degree no pardon shall be granted hy the governor until he shall have murder
In the
first degree
presented the matter to, and obtained the advice of, the general without
advice
assembly thereon. Before presenting the matter to the general of gener.Ll
assembly,
assembly for their action, he shall cause a notice containing the reasons Notice pub·
assigned for granting the pardon to be published in two newspapers lished.
of general circulation, one of which shall be published at the capital
and the other in the county where the conviction was had, and if there
be no such paper in such county, then in some adjoining county, for
four successive weeks, the last publication to be at least twenty days
prior to the commencement of the session of the general assembly to
which the matter shall be presented.u
SEc. 4713. -when an application is made to the governor for a Application for
pardon.
pardon, reprieve, or commutation, or for the remission of a fine or for- R. § 5120.
feiture, he may require the judge of the court, or the district attorney, Ch. 195, 14 G. A,
or attorney general, by whom the action was prosecuted, or the clerk
n The govemor of the state has the poiVer to
annex to a p1mlon any condition precedent or
sub~equent, provided it be not illegal, immoml,
or impo~sible to be performed. Arthur v. Craig,
4!::1 [owa, 264.
Where a pardon was granted by the governor
upon certain comlitions, and it was stipulated
therein that upon any violation of such comlitions the person pardoned should be liable to

68

summary arrest, and to confinement in the penitentiary for the remainder of the term for
which he had been sentenced, and it was furtlwr
stipulated that the judgment of the executive
should be conclusive as to the violation of the
conditions of the pardon, hPlrl. that upon the
violation of the conditions of the pardon the legal status of the party became the same as it
was before the pardon was granted. Id.
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of such court, to furnish him without delay a copy of the minutes of
the evidence taken on the trial, and of any other facts having reference
to the propriety of his exercise of his powers in the premises. He
may also take the testimony of such persons bearing upon such application as he may deem advisable, and for this purpose is authorized to
administer the necessary oath. Any person who, in giving such testimony, shall swear falsely and any person who shall knowingly and corruptly make any false statements in an affidavit intended to be used in
connection with an application for pardon, or for remission of fine or
forfeiture, shall be deemed guilty of perjury, and shall be punished
therefor as provided by law.
SEc. 4714. Whenever any convict is pardoned, or reprieved, or his
sentence commuted, or any fine or forfeiture is remitted, it is the duty
of the officer to whom the warrant is directed, as soon as may be after
executing the same, to make a return in writing thereon to the secretary of state, of his doings under the same, and sign the same with
his name of office, and must also file in the office of the clerk of the
court in which the conviction was had, or in which it was to have
been enforced, a certified copy of the warrant and return, the proper
entries in relation to which shall be made by such clerk.

CHAPTER 56.
OF ILLEGITIMATE CHILDREN.
Complaint may
be made.
H.§ 1416.

Filing: notice
to be given.
R. § 1417.
Lien created.
R. § 1418.

When com·
plaiut verified

district judge to
issue attach·
ment.

SEcTION 4715. 'Vhen any woman residing in any county of the
state is delivered of a bastard child, or is pregnant with a child, which,
if born alive, -will be a bastard, complaint may be made in writing by
any person to the district court of the county where she resides, stating that fact, and charging the proper person with being the father
thereof. The proceeding shall be entitled in the name of the state
against the accused as defendant.v
SEc. 4716. Upon the filing of the complaint, the clerk shall cause
notice to be given to the person so charged as in an ordinary action.
SEc. 4717. From the time of the filing of such complaint, a lien
shall be created upon the real property of the accused in the county
where the action is pending, for the payment of any money and the
performance of any order adjudged by the proper court.
SEc. 4718. If the complaint is verified, the district judge may order an attachment to issue thereon without bond, which order shall
specify the amount of property to be seized under the attachment, and
may be revoked at any time by such judge or the district court, on a

v The mother of an illegitimate child may, by
a fair settlement, founded upon a reasonable
consideration with the putative father, preclude
herself and the county from the right to mainrtain a proceeding under the provisions of the
statute relating to bastardy to secure to her the
maintenance of the child. Black Hawk Co. t•.
Cotter, 32 Iowa, 125; Holmes v. The State, 2 G.
Greene, 501.

The circuit court has no power to order that
the defendant in a bastardy proceeding shall
pay specified sums at fixed periods for the maintenance of the child. This power is reserved to
the district court. ld.
[This decision was made under the statute as
it stood prior to the code of 187:3. Under the
code it would seem that the circuit court has no
jurisdiction whatever in bastardy cases.]

CHAP. 56.]
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showing made to either for a revocation of the same, and on such
terms as such court or judge may deem proper in the premises.
SEC. 4719. The district attorney, on being notified of the facts
justifying a complaint as contemplated in section four thousand seven
hundred and fifteen of this chapter, or of the filing of such complaint,
shall prosecute the matter in behalf of the complainant.
SEc. 4720. The issue on the trial shall be" guilty" or" not guilty,"
and shall be tried as an ordinary action.
SEc. 4721. I£ the accused be found guilty, he shall be charged with
the maintenance of the child in such sum or sums, and in such manner as the court shall direct, and with the costs of the suit; and the
clerk may issue execution for any sum ordered to be paid immediately,
and afterwards, from time to time, as it shall be required to compel
compliance with the order of the court.
SEc. 4722. The court may, at any time, enlarge, diminish or vacate
any order or judgment rendered in the proceeding herein contemplated, on such notice to the defendant as the court or judge may
prescribe.

•
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TITLE XXVI.
OF THE DISCIPLINE AND GOVERNMENT OF PRISONS,
AND OF THE PENITENTIARY, ITS GOVERNMENT
AND DISCIPLINE.

CHAPTER 1.
OF IMPRISONMENT FOR PUBLIC OFFENSES, AND THE DISCIPLINE OF
PRISONS.
Jails: for what
used.
R. § 5122.

Keeper's duty.
R. § 5123.

8beriff 's duty.

R. § 5124.

Calendar for
district court.
R. § 5125.

SECTION 4:723. The common jails now erected, or which may hereafter be erected in the several counties in this state, in charge o£ the
respective sheriffs, are to be used as prisons:
1. For the detention o£ persons charged with an offense, and duly
committed for trial or examination;
2. For the detention of persons who may be duly committed to
secure their attendance as 'witnesses on the trial o£ any criminal cause;
3. For the confinement of persons pursuant to sentence upon conviction for any offense, and of all other persons duly committed for
any cause authorized by law;
4:. The provisions of this section extend to persons detained or
committed by authority o£ the courts o£ the United States as well as
the courts and magistrates o£ this state.
SEc. 4:724. It is the duty of the keeper of the jail of the county
t.o see that the same is constantly kept in a cleanly and healthy condition, and he must pay strict attention to the personal cleanliness o£
all the prisoners in his custody as far as may be. Each prisoner must
be furnished daily with as much clean water as may be necessary for
drink and for personal cleanliness, and with a clean towel and shirt
once a week, and must be served three times each day with wholesome
food, which must be well cooked, and in sufficient quantity.
SEc. 4:725. The sheriff o£ the county must keep a true and exact
calendar of all prisoners committed to any prison under his care,
which calendar must contain the names of all persons who are committed, their place of abode, the time o£ their commitment, the time
of discharge, the cause o£ commitment, the authority that committed
them, and description of their person; and when any prisoner is liberated, such calendar must state the time when, and the authority by
which such liberation took place; and if any person escape, it must
state particularly the time and manner of such escape.
SEc. 4:726. At the opening of each term o£ the district court
within his county, the sheriff must return a copy of such calendar
under his hand to the judge of such court; and if any sheriff neglect
or refuse so to do, he shall be punished by fine not exceeding one
hundred dollars.

•

"
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SEc. 4 727. The keeper of each jail must furnish necessary bedding,
clothing, fuel and medical aid for all prisoners under his charge, and
keep an accur-ate account of the same.
SEc. 4728. Whenever, by reason of any jail being on fire, or any
building contiguous or near to a jail being on fire, there be reason to
apprehend that the prisoners confined in such jail may be injured or
endangered thereby, the sheriff or keeper of such jail may, at his discretion, remove such prisoners to some safe and convenient place, and
there confine them so long as may be necessary to avoid such danger.

What furnished
prisoners.
R. § 5127.
When jail takes
fire.
R. § 5128.

INSPECTOR OF JAILS.

SEc. 4729. In each county of this state the judge of the circuit
court and district attorney are inspectors of the jails respectively, and
have power, from time to time, to visit and inspect the same, and
inquire into all matters connected with the government, discipline
and police of such prisons.
SEc. 4730. It is the duty•of such inspectors to visit and inspect
such prisons twice each year, and at the next district court which is
thereafter held in their county, to present to such court on the first
day of its sitting, a detailed report of the condition of such prisons at
the time of such inspection.
SEC. 4731. Such report must state the number o£ persons confined
in such prison, and for what cause respectively, the number of persons
usually confined in one room, the distinction, if any, usually observed
in the treatment of the prisoners, the evils, if any, found to exist in
such prisons; and particularly whether any provisions of this chapter
have been violated or neglected, and the cause of such violation or
neglect.
SEc. 4732. The keepers of such prisons shall admit the said
inspectors, or any of them, into any part of such prisons, to exhibit
to them on demand, all the books, papers, documents and accounts
pertaining to the prison or to the prisoners confined therein, and to
render them every other facility in their power to enable them to
diseharge the duties above prescribed.
SEc. 4 733. For the purpose of obtaining the necessary information to enable them to make such reports as is above required in this
chapter, the said inspectors have power to examine on oath, to be
administered by either of them, any of the officers of such prison, or
any of the prisoners therein.
SEc. 4734. I£ any person confined in any jail upon a conviction or
charge of any offense, is refractory or disorderly, or if be willfully
destroy or injure any article of bedding, or other furniture, door or
window, or any other part of such prison, the sheriff of the county,
after due inquiry, may chain and secure such person, or cause him to
be kept in solitary confinement not more than ten days for any one
offense; and during such solitary confinement he may be fed with
bread and water only, unless other food is necessary for the preservation of his health.
SEc. 4735. All charges and expenses of safe keeping, and maintaining convicts and persons charged with public offenses and committed for examination or trial to the county jail, shall be paid from
the county treasury, the accounts therefor being first settled and
allowed by the board of supervi<sors; except prisoners committed or

Who constitute.
R. § 5129.

Their duty.
R. § 5130.

Report.
R. § i1131.

RIJ!ht to In·
spect: given
fully.
R. § 5132.

May swear offi·
cera.
R. § 5133.

Refractory pris
onf'rs.
R. § 513~.

Expenses of
jail.

R. § 5135.
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detained by the authority of the courts of the United States, in which
case the United States must pay such expenses to the county.a

•

HARD LABOR.
Who by: and
when labor
must be performed.
8?i..~9,.§1, 13

On highways,
public grounds,
filHl buildings.
bame, § 2.

When sheriff to
~uperintend.

Same,§ 3.

Wh<'\'1 marshal
shall.
::lame,§ 4.

Officer to prevent escapes.
Same,§ 5.

SEc. 4736. Any able bodied male person over the age of sixt~>en
years and not over the age of fifty years, now or hereafter confined in
any jail in this state, under the judgment of any court of record or of
any other tribunal authorized to imprison for the violation of any law,
ordinance, by-law, or police regulation, may be required to labor during the whole or part of the time of his sentence, as hereinafter provided, and such court or other tribunal, when passing final judgment
of imprisonment, whether for non-payment of fine or otherwise, shall
have the powrr to determine, and shall determine, whether such imprisonment shall be at hard labor or not.b
SEc. 4737. Such labor may be on the streets or public highways
on or about public buildings or grounds, or at such otlter places in
the county where confined, and during ~u.;h reasonabi,~ time of the day
as the person having charge of the prisoners may direct, and not exceeding eight hours per day.
SEc. 4738. In case the sentence be for the violation of any of the
statutes of the state, the sheriff of the county where the imprisonment
is, shall superintend the performance of the labor herein contemplated,
and shall furnish the tools and materials, if necessary, to work with,
at the expense of the county in which the convict•is confined, and
such county shall be entitled to his earnings.
SEc. 4739. ·when the imprisonment is pursuant to the judgment
of any court, police court, police magistrate, mayor,. or other tribunal
of any incorporated city or town, for the violation of any ordinance,
by-law, or otlier regulation, the marshal shall superintend the performance of. the labor herein contemplated, and shall furnish the
tools and mr1terials, if necessary, at the expense o£ the city or town
requiring the labor, and such city or town shall be entitled to the
earnings of its convicts.
SEc. ±740. The officer having charge of any convicts for the purpose specified in this chapter, may use such means as, and no
more, than are necessary to prevent escape, and if any convict attempt
to escape, either while going from or returning to the jail, or while at
lahar, or at any time, or if he refuse t.o labor, the officer having him
in charge, after due inquiry may, to secure such person, or to cause
him to labor, use the means authorized by section four thousand seven
hundred and thirty-four of this chapter; prm,ided, such punishment
shall be inflicted within the jail or jail enclosure for refusal to work
and shall not be considered as any part of the time for which the
prisoner is sentenced.

• This section was not intended to fix the fees
or compensation of the sheriff for any services
performed by him in, and about the keeping of,
prisoners in the county jail, but its object and
purpose was to designate the source from
whence the money should come to pay all legal
char~es and expenses connected wiLh the safe
keepmg and maintenance of prisoners in the
county jails. Grubb v. Louisa County, 40 Iowa,
314.
The sheriff who employs a jailor, and not the

count,y, is liable for the payment of his services·
McDonald 1:. JVoodbury Connty, 48 ld., 4.04.
b One sentenced to pay a fine for the violation
of a city ordinance may be confined at hard labor, but the term of his imprisonment cannot
exceed one day for every three and one-third
dollars of the fine, and he will be entitled to tt
credit of one dollar and fifty cents upon the
judgment for each day's labor. The C1f1J of
Keokuk v. Dressell, 47 Iowa, 597. To the same
effect is The State v. Jordan, 39 Id., 387.

CHAP.
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SEc. 4741. For every day's labor performed by any convict under
the provisions hereof, there shall be credited on any judgment for fine
and cost against him, the sum o£ one dollar and fifty cents, and no
person shall be entitled to the benefits o£ the law providing £or the
liberation o£ poor convicts, i£, in the opinion o£ the sheriff, the judgment may be satisfied by the labor o£ the person as herein authorized."
SEc. 4 742. I£ any officer or other person treat any prisoner in a
cruel or inhuman manner, he shall be punished by fine not exceeding
one thousand dollars, or by imprisonment in the county jail not exceeding twelve months, or by both such fine and imprisonment.
SEc. 4743. The officer having such a prisoner in charge shall protect him from insult and annoyance, and communication with others
while at labor, and going to and returning £rom the same, and he may
use such means as are necessary and proper therefor; and any person
persisting in insulting and annoying, or communicating with any
prisoner, after being commanded by such officer to desist, shall be
punished by a fine not exceeding ten dollars, or by imprisonment not
exceeding three days.
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CHAPTER 2.
OF THE PENITENTIARY OF THE STATE, AND THE GOVERNMENT AND
DISCIPLINE THEREOF.
SECTION 4744. The penitentiary at Fort Madison, in the county
o£ Lee, shall be maintained as the penitentiary o£ this state, in which
convicts sentenced £or life or any period o£ time shall be confined, employed, and governed, as hereinafter provided.

At Fort Madison.
R. S 5136.

WARDEN.
SEc. 4745. It shall be governed by a warden, subject to the supervision o£ the governor o£ the state.
SEc. 4746. The warden shall be elected by joint ballot o£ the general assembly o£ the state of Iowa, and shall hold his office for two
years from the date of his election, and until his successor is elected
and qualified. He shall be the general financial and superintending
agent of the state for said institution, and shall be held responsible
for its government and disciplinary regulations, for the receipt and
disbursement of all moneys that may be appropriated for building,
construction, general support, the payment of indebtedness, or salaries
of his under-officers, or £or any other purpose whatever in connection
with said institution.
SEc. 4747. Before entering upon the discharge of his duty, he
shall execute a bond payable to the state of Iowa in the penal sum of
fifty thousand dollars, with not less than five £r~e-hold securities, to

• If a defendant sentenced to pay a fine be
also sentenced to be committed at labor until
the fine is paid he is entitled to a credit of one
dollar and a half on the judgment, but the
power of the court to direct the imprisonment
is limited to one day for every three and one-

Warden.
R. § 5173.
How chosen
and term of
office: duties.
R. § 5174.

To give bond
and take oath:
conditions of.
R. § 5175.

third dollars of the fine, under section 4092 of
the code. A sentence of imprisonment until
the fine is paid by labor at the rate of one dollar
and a half per day, is erroneous. The State v.
Jordan, 39 Iowa, 387; The City of Keokuk v.
D•·essell, 47 Id., 517.
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be approved by the governor, conditioned that he w~ll faithfully discharge all of his duties tl.'l general superintendent and financial agent
of the state for said institution, that he will faithfully apply any and
all moneys that may come into his hands· by virtue of his office, to
the purpose for which they are appropriated, and none other; that he
will cause to be kept a fair, intelligible, and business-like record of all
the transanctions of a monetary character connected with the institution; that he will impartially, and to the best of his ability, administer the disciplinary regulations of the institution so as to contribute
to the health, safe keeping, and profitable employment of the convicts; that he will appoint no one to the office of clerk, deputy warden, or guard, through favoritism or other personal consideration;
and no one without due and proper regard to their qualifications for
said stations; that he will render a faithful account of all the transactions of the institution to the governor, or his lawfully authorized
agent, every thirty days, and as much oftener as he may be required;
that he will not become directly or indirectly interested in any contract for supplying materials, labor, provisions, clothing, or any other
thing for the use of said penitentiary, whereby any profit may inure
to him privately, and that at the expiration of his official term he will
surrender all books, papers, records, moneys, or other property or securities belonging to said institution to his successor in office. Said
warden shall also take and subscribe an oath or affirmation, which
shall be indorsed on the back of said bond, that he will support the
constitution of the United States, and the constitution of the state of
Iowa, and that he will scrupulously observe all the stipulations and
conditions of said bond, and faithfully discharge all his duties agreeably to law, according to the best of his ability, which bond shall be
filed with the secretary of state.
SEc. 4748. The warden must not carry on nor be concerned in the
business of trade or commerce during his continuance in office; he
must reside constantly within the precincts of the prison, and shall
take charge of the penitentiary, and of all the interests of the state
therewith connected, and shall appoint some suitable person as clerk,
who shall also act as commissary under the direction of the warden,
and one deputy, and as many guards as may be necessary to the safe
keeping and government of the convicts, not exceeding one for every
ten convicts under his charge, provided that at no time shall there be
less than thirteen guards.
.
SEc. 4749. The warden shall render to the governor of state, between the first and tenth day of every month, and as nearly as practicable ever.y thirty days, and as much oftener as the governor may
require, a statement under oath, of all the transactions of the institution, including the receipts and disbursements of funds, ·for which
disbursements he shall, in all cases, present the proper voucher, the
entering into or discharging contracts, the reception and discharge of
convicts, the construction, altering, or repairing the buildings, walls,
etc., and of all his official acts and doings for thirty days next preceding the presentation of said monthly report, which statement must
contain an exact account of all moneys received, together with a copy
of all proposals received by him and from what source, and on what
account, and of all moneys paid out, and for what purpose the same
were expended, and a succinct account of all his doings as warden
during the said period, and a reference to his authority for such
action.

CHAP.
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SEc. 4750. The warden shall, in addition to the monthly report
provided for in the preceding section, on or before the twentieth day
of December next preceding the commencement of any regular session
of the general assembly, report to the governor, under oath, all his
acts and doings for the preceding two years, and the general condition
of the institution, financially and otherwise, together with the estimates necessary for the next succeeding two years, specifying distinctly
the items for which those estimates and the basis upon which his calculations are made, and the governor may require a like or any other
report before any special session of the general assembly.
SEc. 4751. The warden shall see that the laws and disciplinary
rules and regulations of the institutiQn are faithfully executed by his
under-officers, and obeyed by the covicts; and it shall be his duty, upon
failure or refusal of any clerk, deputy warden, or guard, to discharge
their respective duties agreeably to law, forthwith to discharge such
delinquent. and fill the vacancy by the appointment of another person;
and disobedience of the convicts shall be punished by the infliction of
such penalties as are now provided for by law, and the rules which are
now or may hereafter be prescribed for the government of said institution; provided, that it shall be the duty of the warden to keep a
register of all punishments inflicted on any convict for disobedience,
disorderly conduct, indolence, and of the cause for which they were
inflicted.
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CLERK.

SEc. 4752. The clerk of the penitentiary shall receive his appoint- Appointed by
to give
ment from and hold his office during the pleasure of the warden, and warden
bond and take
be in all things responsible to said warden. Before he enters upon an oath: conditions of baud.
the discharge of his duties he shall give bond to the state of Iowa in R.
§ 5100.
the penal sum of five thousand dollars, with two or more free-hold
securities, to be approved by the governor, conditioned that he wi11
keep a fair, honest, impartial, and faithful record of the affairs of the
penitentiary, written in a fair round hand, with proper indices, upon a
system of book-keeping which shall enable him at all times to present
in a plain and intelligible style the financial condition of the institution, that he will discharge all his duties of clerk and commissary
faithfully, and with direct reference to the best interests of the penitentiary, agreeably to law; and that he will not become interested
directly or indirectly in any contract for furnishing supplies of any
nature, kind, or description for the use oi said institution, and that he
will yield strict and implicit obedience to the laws, rules and regulations of the institution, and to all the legal orders of the warden. He
shall, also, take and subscribe an oath, which shall be indorsed on the
back of said bond, that he will support the constitution of the Un~ted
States, and the constitution of the state of Iowa, and that he will
scrupulously observe all the conditions, stipulations, and requirements
of his bond, and will faithfully discharge his duty as clerk and commissary during his cotinuance in office agreeably to law, according to
the best of his judgment and ability; which bond shall be filed in the
office of the secretary of state, and suit thereon may be brought for
the violation of any of its conditions in the name of the state, for the
use of the warden or any other person injured by such violation.
lrept
SEc. 4753. Among other entries to be made in the books of the Accounts
by clerk: n:.ode
of
keeping
institution, the clerk shall open a separate account in said books with books.
the state, and he also shall have a cash, prisoners' fund, construction, n. § 5181.
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repairing, provision, bedding and lights, fuel, salaries, hospital, and
miscellaneous accounts, and an account with the lessees of convict
labor, and an account with each officer and guard; and all the entries
belonging to any one of the clasRes, whether they are debits or credits,
shall be made under the appropriate head; and, in order to enable the
warden to render his statements herein provided for to the governor,
the clerk shall, whenever required by the wanlen, make out a complete balance sheet and swear to the same.
DEPUTY WARDEN.
Appointed by
warden: bond
~nd oath of: :
duties defined.
11. § § 5182, 0169•
.~mend•.d by ch.
l~~. 18 G. A.

SEc. 4754. The deputy warden shall receive his appointment from
the warden, and shall hold his office during the pleasure of the warden;
and he shall give bond and securety for a like amount, and in the
same manner; and take a like oath, and be in all respects subject to
like responsibilities with the clerk, so far as the same are applicable.
He shall keep a regular time table of the convict labor and record the
same in a book to be kept for that purpose, and he shall, moreover, keep
a record of all the business under his control, and return an account
thereof, together with an account of the convict labor to the clerk at
the close of each day.
GUARDS.

Appointed by
warden: bond
and oath.
R. § 5183.

•.rerm crt oll\ce.
R. § 5184.

SEC. 4755. Each of the guards, when appointed, shall give bond to
the warden, with security to be approved of by said warden, in the
penal sum of one thousand dollars, conditioned that he will faithfully
discharge his duty as such guard, agreeable to law and the rules and
regulations of the prison, and the lawful orders of the warden; and
shall also take and subscribe an oath, which shall be indorsed on the
back of the bond that he will support the constitution o£ the United
States, and the constitution o£ the state of Iowa, and that \le will
scrupulously observe all the conditions and stipulations of his bond;
which bond shall be filed in the office of the clerk of the penitentiary,
and a note thereof made on the record as to the date, amount, and
name of the principal and his securities.
SEc. 4756. Guards thus appointed and qualified sh.:tll hold their
office during the pleasure of the warden.
CHAPLAIN.

Warden to ap.
point: duties.
R. § 5185.

SEc. 4757. The warden shall appoint some suitable, discreet, minister o£ the gospel chaplain of the penitentiary, who shall hold his
office at the pleasure of the warden, and who shall give as much o£ his
time as the condition and employment of ihe convicts will reasonably
justify, in giving them moral and religious instruction, and who shall
at all times, when, in the opinion of the warden, the necessary labor
of the convicts or the safety o£ the prison do not forbid it, have access
to the convicts for that purpose; and should any of the convicts be
illiterate, the chaplain should so instruct them as that he may sustain
the character among them of teacher as well as spiritual adviser ancl
minister.
PHYSICIA...~.

Duties.
Ch. 48, § 1, 9
G. A.

SEc. 4758. The physician of the penitentiary shall visit the pri'lon
once every day, and oftener if necessary; examine personally all sick

CHAP.
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or complaining prisoners reported to him, and prescribe such treatment as in his j11dgment their cases require.
SEc. 4759. He shall keep a book, to be called the hospital reeord,
in which he shall accurately record the name of the patient, the age,
occupation, symptoms, disease and treatment.
SEc. 4760. He shall examine every prisoner upon his reception,
and make a record of his condition, as to age, constitution, habits,
health, ability or disability.
SEc. 4.761. When a prisoner dies, the physician may have the
privilege of a post. mortem examination, unless objection be made by
the relatives of such patient, awl shall record the result of it, making
reference in the record of treatment.
SEc.,4762. He shall have power and authority to purchase by concurrence with and assent of the warden, such medicines and other
things as, in his judgment, are necessary for the use of the hospital,
and furnish the clerk immediately with the bills of purchase, who
shall compare them with the articles received.
SEc. 4763. He shall, when visiting the prison, strictly conform to
the rules and regulations thereof; he shall express no opinion of the
ability or disability of a prisoner except in his record, which shall be
authority.
SEc. 4 764. He shall be a graduate of some regularly established
medical college, and must be possessed of surgical instruments sufficient to perform any surgical operation liable to be required.
SEc. 4765. He shall receive his appointment from the warden,
with the concurrence of the governor of the state.
SEc. 4766. There shall be a steward nominated by him, who shall
receive his appointment from the warden, and whose duty it shall be
to dispense the medicine prescribed by the physician, and to do all
other things necessary to carry out the treatment as directed. He
shall act as guard or keeper of the prisoners in the hospital, and shall
receive the same wages as other day guards or keepers, and be subject
to the same rules and regulations.

Keep record.
Same,§ 2.

Examine prisoner on recep.
tion.
Same,§ 3.

Post mortem
examination.
Same,§ 4.

Purchase medicines, etc.
Same,§ 5.

1\Iu~;~:t conform
to rules.
Same,§ 6.

Graduate of
medical schDol.
Same,§ 7.

Warden to
appoiot.
Same,§ 8.
Steward: duties of.
Same,§ 9,

PENALTIES.

SEc. 4767. No officer or other person employed in or about the
penitentiary shall be permitted to receive in any way, perquisites for
themselves or families, except that the warden shall keep his office,
and reside with his family in the penitentiary, and shall be furnished
with a garden of a quarter of an acre, and with fuel, lights, provisions
for his family and guests, and stationery, from the stock provided for
the use of the prison. Nor shall they be permitted to receive any
compensation or reward from any contractor, under penalty of dismissal from their office, and forfeiture of one month's pay; and if
any officer procure the escape of any convict, or connive at, aid or
assist in the escape of any convict from the penitentiary, whether
such convict escape or not, he shall be guilty of felony, and shall,
upon conviction thereof, be sentenced to hard labor in the penitentiary
for any term not less than one nor more than three years.
SEc. 4768. No officer of the Iowa penitentiary shall be interested
directly or indirectly in contracts for furnishing such penitentiary
with provisions, clothing, or other necessaries, to be used in any
manner by the inmates of such penitentiary, or for the use of such
penitentiary, nor shall any or either of such officers be concerned or

Officers receiving perquisites.
R. § 5164.

Officers not in·
terested in con
tracts.
R. § 5170.
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interested in any manner in contracts for buildings of any kind con.:.
nected with such penitentiary, or for materials to be used in any such
buildings of any kind connected with such penitentiary, or for materials to be used in any such buildings, or in any contract for the
labor of any convict.
SEc. 4769. Should any officer, in the contemplation of the preceding section, be, or become, in any manner interested in contracts for
furnishing provisions, clothing, or other necessaries for the use of such
penitentiary, or be, or become, in any manner interested in contracts
for buildings, or the construction of buildings of any kind, in any way"'
connected with such penitentiary, or for furnishing material of any
kind for the construction of such buildings, or in any contract for the
labor of convicts, such officer so interested shall, on proof being made
of his being so interested, be removed from office, and shall forfeit any
interest he may have in any such contract, and on conviction of being
so interested by a court of competent jurisdiction, shall be fined in any
sum not more than two thousand dollars nor less than five hudred dollars.
SEc. 4770. All punishment in the penitentiary by imprisonment
must be by confinement to hard labor, and not by solitary imprisonment; but solitary imprisonment may be used as a prison discipline
for the government and good order of the convicts.
SEc. 4771. Convicts sentenced to hard labor in the penitentiary
for life, or any term of time by any court of the United States held
within this state, must be received into the prison by the warden
thereof, when delivered by the authority of the United States, and
there kept in pursuance of their sentences.
SEc. 4772. The warden or his deputy shall serve, execute, andreturn all process within the precincts of the prison, and such process
may be directed to him or his deputy accordingly, and for the doings
of his deputy, the warden, as well as the deputy, is answerable.
SUPPLIES FURNISHED ON CONTRACT.

SEc. 4773. .All articles of food, clothing, bedding, raw materials
Estimates to be
made by warfor manufacture, fuel, and other articles that may be necessary for the
den and sealed
proposals adver- use of the prison, must be contracted for by the year, when such contis•d for.
tracts can be advantageously made, in the following manner: The
R. § 5145.
warden shall annually make an estimate of the quantity of each article necessary for the next ensuing year, commencing on the first day
of October of each year, and ending on the last day of September
thereafter, and advertise that he will receive sealed proposals for furnishing and delivering at the prison such articles, or any of them, until the first day of October, payments to be made quarterly, stating the
quantity and quality of each article required, the time when each article mu:>t be delivered, and the terms of payment; which advertisement
he shall cause to be insert!.'d in one or more of the papers published in
Fort :Madison, and in one or more of the papers published at the seat
of government of this state, three weeks successively, the last publication to be at least one month before the first day of October in each
year: [Provided, that the estimates of the warden shall first be subAmended by ch.
mitted to, and approved by the governor and council before advertise186, 17 G. A.
ment thereof; and provided further, that all bills shall be submitted
. to the executive council, and that the awards of contracts for suppile,;
shall be approved by such council.

CHAP.
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SEc. 2. The provisions of section 4773 of the code, and the amendments herein contained, are hereby made to govern all contracts for
supplies for the additional penetentiary at Anamosa.]
SEc. 4774. The warden must take bills of the quantity and price
of the supplies furnished for the prison at the time of delivery, and
must exhibit the same to the clerk, who must compare the same with
the articles delivered; if the bills are found correct he must enter them
with the date in a book to be kept for that purpose; in like manner,
bills shall be taken and entered o£ all services rendered for the prison;
if any such bill be found incorrect the clerk shall omit to enter it, and
immediatelv give notice to the warden that the error may be corrected.
SEc. 4775. No contract can be accepted by the warden unless the
contractor give satisfactory security for the performance of it.

Same,

Warden to take
bills of supplies: duty of
clerk.
R. § 5148,

Contractor to
give security.
R. § 4149,

ESCAPE-DISCHARGE.

SEc. 4776. When any convict escapes from the penitentiary, the
warden shall take all proper measures for his apprehension; and for
that purpose he may offer a reward not exceeding fifty dollars, to be
paid py the state, for the apprehension and delivery of such convict.
SEc. 4777. No convict can be discharged from the penitentiary until he has remained the full term for which he was sentenced, to be
computed from and including the day on which he was received into
the same, exclusive of the time he may have been in solitary confinement for any violation of the rules and regulations of the prison, unless he be pardoned or otherwise released by legal authority.
SEc. 4778. The warden shall receive and take care of any property
that a convict may have with him at the time of his entering the penitentiary, and, when it may be convenient, to place the same at interest for the benefit of such convict; of which property the warden
must keep an account, and pay the same to such convict on his discharge, or, in case of his death, to his representatives, unless the same
have been otherwise taken and legally disposed of.
SEc. 4779. When any convict is discharged from the penitentiary,
the warden shall furnish transportation to said convict to any point
within this state that is nearest to his former home or friends. [Or
may furnish such transportation to any point of a like distance without the state.] Said transportation shall be furnished by means of
tickets for passage, an account of which shall be kept by the warden
and paid by the state. The warden shall also furnish to said convict
a suit of common clothing and a sum of money not less than three
nor more than five dollars.
SEc. 4780. The warden shall demand and receive of each person,
not exempt by law, except relatives of a convict confined therein, who
visits the prison for the purpose of viewing the interior or precincts,
a sum of twenty-five cents, of which the warden must keep an account,
and which money shall be applied for the purchase of books for the
use of the prison, under the direction of the inspectors.
SEc. 4781. The following persons are authorized to visit the penitentiary at pleasure: The governor, secretary, auditor, and treasurer
of state, members of the general assembly, judges of the supreme, district and circuit courts, district attorneys of any of the districts of
this state, and all regular officiating ministers of the gospel; and no
other person shall be permitted to go within the walls of the prison
where convicts are confined except by special permission of the warden.

When prisoner
escapes.
R. § 5160.

No discharge
untJI full term
is served.
R. § 5161.

Warden tc> take
care of property
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R. § 5162.
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R. § 5163.
Ch. 51,14 G. A.
Amended by ch.
48,15 G. A.
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SEC. 4782. The warden shall see that rigid economy is practiced in
all matters pertaining to the prison and the employment of the convicts, and that duplicate receipts be taken for all expenditures made
on account of the prison, one copy of which must be forwarded to the
auditor of state monthly.
APPROPRIATION-SUPPORT OF CONVICTS.

Salaries of officers of penitentiary.
Substituted by
ch. 2~0, 18 G. A.

How paid.
Same, §2.

Support of convicts.
Same,§ 3.
Amended by ch.
83,17 G. A.

How paid.
Same,§ 4.

When contractors fail to pay.
Same,§ 6.

SEc. 4783. [There is hereby appropriated out of any money in the
state treasury not otherwise appropriated, so much as may be necessary
to pay monthly to the persons herein named the f9llowing sums,
to-wit: To the warden one hundred and sixty-six dollars and sixtyseven cents, to the deputy warden one hundred dollars, to the clerk
seventy dollars, to the surgeon fifty dollars, to the chaplain who shall
perform the duties of teacher, seventy dollars, to the hospital stewards
fifty dollars, to the turnkey, wall guards, shop guards and night
guards, fifty dollars. Provided, that the warden shall be furnished,
in addition to the above, with house rent, fuel and lights for himself
and family, at the expense of the state, but no further perquisites
or allowances of any character shall be permitted; and provided, that
on the last of each month the warden shall make and file with the
auditor of state an affidavit that during said month he bas not, directly
or indirectly, converted to his own use any provisions, supplies, waste
or materials belonging to the state, nor permitted the same to be done
by any officer or person except as herein provided, which said affidavit
must be filed before any warrant shall issue to the warden for his own
compensation as provided in this section, and provided further, that
the salaries and compensation allowed in this section shall also apply
to the additional-penitentiary at Anamosa, and that the warden be
authorized to appoint a deputy.
All acts or parts of acts inconsistent with this act are hereby
repealed.]
(Took effect by publication in newspapers April 6, 1880.)
SEc. 4784. The above sums shall be paid to the warden on his
requisition, monthly, accompanied with a detailed statement, in such
form as the auditor shall prescribe, of the number and kinds of guards
employed; and eaoh statement shall also exhibit the payments made
by the money drawn on the previous requisition.
SEc. 4785. For the general support of the convicts, there is hereby
appropriated the monthly sum of Lseven] dollars, or so much thereof
as may be necessary to each convict in said prison, to be estimated by
the average number for the preceding month, subject, however, to a
deduction £rom the whole amount for the month of the sum charged
to the contractors for convict labor for that month.
SEc. 4786. 'rhe sum appropriated by the last section shall be paid
on the requisition of the warden, accompanied with a statement of
the number of convicts in his charge, and the amount charged to the
contractors for that month.
SEc. 4787. If, for any reason, the amount charged to the contractors for any month cannot be collected in time to be available for
such support, the governor may, by his order, direct the payment o£
the whole or any part of the eight and one-third [seven] dollars per
month.

CHAP.
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SEc. 4788. The state auditor is required to take immediate steps to
cause to be collected and accounted for all those debts owing to the
state on account of the penitentiary, or in any manner connected
therewith, and all outstanding claims of any nature• which the state
may have on that account, and to that end he may, if he finds it necessary, place any claim in the hands of the attorney-general for prosecution.
SEc. 4789. In all cases where claims have accrued, or may hereafter accrue, in favor of the warden of the penitentiary of this state,
which the warden shall deem it advisable to collect by law, the district
attorney of the first judicial district shall bring suit upon and collect
the same; and in case the governor of the state shall so direct, the
attorney-general of the state shall also give his personal attention to
said suits.
SEc. 4790. Judgments now or hereafter rendered in favor of the
warden of the penitentiary, shall be collected upon execution, and
the attorney-general, or district attorney, shall have the same power
to bid upon and purchase property upon such executions as is given
where judgments are in favor of the state, and the property shall be
held and disposed of for the use of the penitentiary by the governor,
in the same manner.
SEc. 4 791.
All actions founded on contract made with the warden
in his official capacity, may be brought by or against the·,warden for
the time being; and any action for injuries done or occasioned to the
real or personal property belonging to the state and appropriated to
the use of the prison, or being under the management of the warden
thereof, may be prosecuted in the name of the warden for the time
being, and no such action shall abate by the warden's ceasing to be in
office, but his successor. upon notice, is required to assume the prosecution or defense of the same. In any such action the warden is a
competent witness, and his property shall not be taken or attached in
any such suit, nor shall any execution issue against him on any judgment thereon, but such judgment shall stand as an ascertained claim
against the state; and whenever a new warden is appointed, all the
books, accounts and papers belonging to the prison shall be delivered
to him, and he shall be vested with all the powers ,and subject to all
the obligations with regard to any contract or any debts due to or
from the prison that his predecessor would have been if no change
had taken place in the office.
SEc. 4792.
Whenever the office of warden is vacant, or· he is
absent from the prison, or unable to perform the duties of his office,
the deputy warden has the power to perform the duties and shall be
subject to all the obligations and liabilities of the warden.
SEc. 4 700. Persons having suitable knowledge and skill in the
branches of labor and manufacture carried on in the prison, may,
when practicable, be employed as overseers; and they must respectively superintend such portions of the labor of convicts for which
they are most suitably qualified, and which shall be assigned to them
by the warden; and all of them as well as the other subordinate
officers of the prison, must perform such services in the management,
superintending and guarding of the prison, as may be prescribed by
the rules and regulations, ·or directed by the warden.
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SEc. 4794. I£ any subordinate officer of the prison is guilty of
negligence or unfaithfulness in the discharge of his duties, or of a
violation of any of the laws or rules and regulations for the government of the prison, the warden may deduct from the pay of such officer a sum not exceeding his pay for one month.
SEc. 4795. In case of any pestilence or contagious sickness breaking out among the convicts in the prison, the warden may cause the
convicts confined therein, or any of them to be removed to some suitable place of security where such of them as are sick shall receive all
necessary care and medical assistance. Such convicts must be returned as soon as may be to the penitentiary, to be confined according
to their respective sentences if the same be unexpired.
SEc. 4796. I£ any officer or other person employed in the prison or
its precincts, negligently suffer any convict confined therein to be at
large without the precincts of the prison, or out of the cell or apartment assigned to him, or to be conversed with, relieved or comforted
contrary to law or the rules and regulations of the prison, he shall be
punished by a fine not exceeding five hundred dollars.
SEc. 4797. I£ a convict sentenced to the penitentiary resist the
authority of any officer, or refuse to obey his lawful commands, it is
the duty of such officer immediately to enforce obedience by the use
of such weapons or other aid as may be effectual; and if in so doing
any convict thus resisting be wounded or killed by such officer or his
assistants, they are justified and shall be held guiltless.
SEc. 4798. It is the duty of all the officers and other citizens of
the state, by every means in their power, to suppress any insurrection
among the convicts sentenced to the penitentiary, and to prevent the
escape or rescue of any such convict therefrom, or from any other
legal confinement or from any person in whose legal custody they
may be; and if in so doing or in arresting any convict who may have
escaped, such officer or other person wound or kill such convict, or
other person aiding or assisting such convict, they shall be justified
and held guiltless.
SEc. 4799. The gove.rnor shall visit said penitentiary personally,
as often, at least, as once in three months, to inspect the books,
papers and .records of the clerk, and deputy warden, and strictly to
inquire into the official conduct of the warden, to examine into the
general, economical, sanitary, and diHciplinary regulations of the
prison; and to alter and amend the same in any manner which may
be best calculated to promote economy in expenditure, and the health,
safe keeping, and convenience of convicts, and all such alterations
and amendments shall be reduced to writing, and signed by the governor, and filed by him with the clerk, who shall forthwith record the
same. And in ca.'le it is impracticable at any time for the governor to
make such visit and inspection pesonally, he may appoint some suitablt> person to perform that service and report to him; but such person so appointed shall not have the power to make any alteration in
the government of the institution, but may report to the governor
only; and it is hereby made the duty of the governor to perform the
service personally, if practicable.
SEc. 4800. In making the appointment of visitor, as provided for
in the preceding section, the governor shall take care that no one is
appointed who may be supposed to be under the influence surrounding said penitentiary, or any of its officers, nor shall any one be
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appointed who has hitherto been officially connected therewith, nor
shall the same person be appointed twice in succession. .
SEc. 4801. Should the governor at any time become satisfied that
the warden is guilty of official negligence or malfeasance, in any particular, so that the safety or health of the convicts is endangered, or
any funds appropriated for said institution, illegally invested or misapplied, or that said warden is in any manner conducting the affairs
of the prison contrary to law and good faith, he shall forthwith remove said warden, notifying him of the specific causes for his removal,
and also reporting to the next session of the general assembly, specifying his reasons therefor. He shall also appoint a warden to fill the
vacancy thus occasioned, who shall qualify in the same manner as
the regularly elected warden, but shall hold his office only until the
next succeeding general assembly.
SEC. 4802. The governor shall also fill all vacancies that may occur
in the office of warden by death, resignation, or otherwise, between
the sessions of the general assembly, but no appointment thus made
shall last over a session of the general assembly.
SEc. 4803. For the services herein required of the governor, he
shall be allowed out of the state treasury his traveling expenses, and
he shall present a bill therefor, under oath, to the auditor of state,
which bill, thus sworn to, shall be a sufficient voucher for the auditor to
issue his warrant on the treasury of the state for the amount so claimed.
.SEc. 4804. Should the governor be compelled to. appoint any person or persons, to visit the penitentiary, as herein provided, such person shall render to the governor an account of his traveling expenses
and time employed under said appointment, which account shall be
sworn to, aJ!d the governor shall determine the amount to which said
person is entitled, not excPeding three dollars per day and expenses,
and shall give him a certificate thereof. which certificate shall authorize the auditor to issue his warrant on the treasurer of state for said
amount in favor of the person entitled thereto.
SEc. 4805. Should any person required to perform any duty relative to the penitentiary, willfully fail or refuse obedience thereto, he
shall be deemed guilty of a misdemeanor, and shall be punished by
fine in any sum not exceeding one thousand dollars, and shall forfeit
his office, and should said willful failure or refusal result in the escape
of any of the convicts, or in loss of any of the funds appropriated to
the use and benefit of the penitentiary, provided said sum so lost shall
exceed the amount of twenty dollars, he shall he deemed guilty of a
felony, and shall he punished by imprisonment in the penitentiary for
a term not less than two or more than ten years.
SEc. 4806. Nothing in thi;; chapter shall be construed to repeal or
in any way affect chapters forty-three or one hundred and eight of
the fourteenth general assembly providing for an additional penitentiary at or near Anamosa, in the county of Jones.
(CHAPTER
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AN AcT to amend chapter 43 of the acts of the fourteenth general
· assembly, and for other ptrposes.
SECTION

1. Be it enacted by the Gmeral Agsembly of the State qf
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of the addition penitentiary at Anamosa, shall terminate on the first
day of April, next.
SEc. 2. The warden of said penitentiary shall be elected by the
general assembly, and shall hold his office for two years £rom the first
day o£ April, 1876, and until his successor is duly elected and qualified.
SEc. 3. The provisions o£ the statute relative to the appointment
and salary o£ clerk, physician, and hospital steward, £or the Fort Madison penitentiary, shall also apply to the additional penitentiary at
Anamosa; provided, that until the number of prisoners shall reach
two hundred the salery o£ the physician shall not exceed thirty dollars per month, and the warden shall employ some suitable person
who Rhall act as religious adviser and teacher, at a salary not to exceed
forty dollars per month.
SEc. 4. The warden, under the direction of the executive council,
shall have charge o£ the erection o£ the walls and buildings o£ said
penitentiary, according to the plans and specifications already adopted.
He may, with consent o£ the executive council, employ and discharge a superintendent, whose duty it shall be to superintend the
work on the walls and buildings.
He may, with the.approval o£ the executive council, also employ,
or authorize the 1mperintendent to employ such foreman or assistants
as he may deem necessary on the buildings and at the quarries.
He may call on the architect, whenever they may deem it necessary,
to visit the premises and give such instructions as may be proper.
He shall, with the approval o£ the executive council, purchase or
cause to be purchased, all material necessary to carry out the provisions o£ this act; provided, that all stone used in the construction
o£ said walls and buildings shall be taken £rom the state quarries
whenever it can be done without loss to the state.
SEc. 5. The provisions o£ the statute in regard to the warden o£
the penitentiary at Fort Madison shall apply to the warden o£ the
additional penitentiary so far as they do not conflict with the provisions of this act; and he shall safely guard and cause the prisoners
to perform labor, and work in the preparation o£ material £or and in
the erection o£ said work as directed by the executive council, as to
the mode and manner o£ work; provided, that he shall not appoint a
deputy warden.
SEc. 6. The clerk o£ the penitentiary shall keep all accounts o£
expenditures and disbursements on account o£ said work, £or which
he may be paid such additional salary as the executive council may
direct; provided, that his whole salary shall not exceed one thousand
dollars per annum.
SEc. 7. The warden shall keep an accurate account with each convict, showing the number o£ days' labor performed by each, and the
value thereof in cash, not exceeding two dollars per day £or each d~y
o£ ten hours; and £or each and every one hundred dollars o£ labor, m
excess o£ three hundred dollars, performed in any one year, by any
convict not sentenced £or life, there shall be commutation o£ sentence
o£ such convict, upon the recommendation of the warden, of fi£t.v
days' time; and the third part o£ such excess shall be paid him, out o£
the state treasury, upon his discharge, upon the certificate o£ the
amount due, by the warden.
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SEc.' 8. The additional penitentiary at Anamosa, Jones county,
shall be maintained as a penitentiary of the state of Iowa. in which
such convicts sentenced for life, or any period of time, as the executive council may designate, shall be confined, employed and governed
according to the provisions of law relating to the government and
discipline of the penitentiary at Fort Madison, county of Lee, so far
as the same do not come in conflict with the provisions of this act;
providing, that nothing in this act shall be so constmed as to authorize
the leasing of the convict labor.
SEc. 9. All resolutions, acts, and partfl of acts, inconsistent with
the provisions of this act, are hereby repealed.
(CHAPTER 187, LAws
GOVERNMENT
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THE ADDITIONAL PENITENTIARY.

AN AcT to amend chapter 40 of the acts of the sixteenth general
assembly, relating to the additional penitentiary at Anamosa.
SECTION 1. Be it enacted by the General Assembly qf the State of
Iowa, That section seven (7), chapter 40, of the laws of the sixteenth
general assembly be and the same is hereby repealed, and in lieu
thereof is enacted the following:
SEc. 7. The warden shall keep a regular time-table of the convict
labor and record the same in a book to be kept for that purpose; and
he shall moreover keep a record of all the business under his control
and return an account thereof, together with an account of the convict labor, to the clerk at the close of each day. He shall also keep a
book in which shall be entered a record of every infraction of the
published rule of discipline, with the name of the prisoner so guilty.
And every prisoner who shall at the end of the month have no infraction of discipline recorded against him shall for the first month be
entitled to a diminution of one day from the time he was sentenced
to the penitentiary; and if at the end of the second month no infraction of the rules is recorded against him, two additional days of
diminution from his sentence; and if he shall continue to have no
such record against him £or the third month, his time shall be
shortened three additional days; and if he shall so continue to have
no such record against him for the fourth month, his time shall be
shortened four additional days; and if he shall so continue for subsequent months he shall be entitled to five days of diminution time
from his sentence for each month he shall so continue his good
behavior; and if any prisoner shall so pass the whole time of his service, or the remainder of his service, this act to apply to all the convicts now confined in the additional penitentiary at Anamosa, whose
conduct entitles them to its bellJlfits, from the date of their commitment forward, he shall be entitled to a certificate thereof from the
warden; and upon the presentation thereof to the governor, the
governor may, without compliance with the requirements of section
4 712 and 4713 of the code, issue to him a pardon, in which shall be
recited the reasons therefor; and it shall be the duty o£ the warden to
discharge such convict from the penitentiary when he shall have
served the term of his service less the number of days he may be
entitled to have deducted therefrom, in the same manner as if no
such deduction had been made.
('I'ook effect by publication in newspapers, April 3, 1878.)
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(CHAPTER 137, LAWS OF 1876.)
RELATING TO THE ADDITIONAL PENITENTIARY.
Title.
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AN AcT to provide for the continuation o£ the work on the additional
penitentiary and to make an appropriation therefor.
SECTION 1. Be it enacted by the General Assembly qf the State '!l
Iowa, That there is hereby appropriated out o£ any monev in the
treasury, not otherwise appropriated, the sum o£ eighteen thousand
dollars for the purpose of continuing the work on wall and buildings.
Fifteen hundred dollars £or fitting up rooms for hospital and residence o£ warden.
Three thousand dollars for change o£ track, and laying down additional track to facilitate work on the wall and buildings.
SEc. 2. The work contemplated in section one (1), o£ this act shall
be carried on under the superintendence and direction o£ the warden,
with the concurrence o£ the exeeutive council, and the money hereby
appropriated shall only be drawn from the state treasury on the order
of the warden, countersigned by the clerk, and in such sums only as
may be actually necessary to defray the expenses o£ carrying on' the
work as it progresses, and he shall take vouchers in duplicate for all
money paid out by him, one o£ which shall be filed in the office o£ the
auditor o£ state.
SEc. 3. The warden shall at the close o£ each month present to the
auditor o£ state, a certified exhibit o£ all amounts due for labor done,
or materials furnished during said month. Such exhibit to be itemized and approved by the executive council, and the auditor shall
thereupon deliver to him a warrant upon the state treasury £or the
amount, and no warrant shall issue except upon such exhibit, duly
approved a'l aforesaid: Provided, that not more than twelve thousand
dollars shall be drawn from the treasury in the year 1876.
SEc. 4. I£ the warden shall at any time enter into, or be a party to
any contract, bargain or arrangement which shall involve the expenditure of a greater amount of money than is appropriated by section
one o£ this act, or shall incur any debt or obligation, otherwise than
is provided herein, he shall be deemed guilty of a misdemeanor, and
upon conviction thereof, shall be punished by a fine of not less than
five hundred dollars, or by imprisonment for not more than one year.
SEc. 5. There is also appropriated an amount sufficient to increase
the general support now allowed by law, to [eight] dollars per month,
or so much thereof as may be necessary for each convict in said penitentiary, such increase to be estimated and drawn in the manner now
provided by law.
(Took effect by publication in new,ilpapers, April14, 1876.)
(CHAPTER 140, LAWS OF 1878.)
ADDITIONAL PENITENTIARY AT ANAMOSA.

Title.

$62,87' approprlated.

AN AcT making appropriations for the additional penitentiary and
stone quarry at Anamosa.
SECTION 1. Be it enact~d by the General. Assembly qf the State qf
Iowa, That there be and IS hereby appropnated out of any money in
the state treasury, not otherwise appropriated, for the additional peni-
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tentiary at Anamosa, the following sums, or so much thereof as may
be necessary for the several objects hereinafter named, to-wit:
For the purpose of erecting the south wing of the cell-house in
accordance with the plans and specifications heretofore adopted for
said penitentiary, the sum of sixty thousand dollars.
For the purpose of purchasing tools and derricks, the sum of seven
hundred and fifty dollars.
For the purpose of repairing stockade, the sum of five hundred
dollars.
,
For the purpose of fencing sixty-five acres for a garden, seventyfour dollars.
For the purpose of purchasing lumber for seats in chapel, the sum
of one hundred dollars.
For finishing chapel, the sum of one hundred and fifty dollars.
For the purchase of ten breech-loading shot-guns, the sum of two
hundred dollars.
For the purchase of hay-scales, the sum of one hundred dollars.
For the purpose of purchasing a stone quarry and land, being east
half of southwest quarter of section 33, township 85, range 4, west
5th P.M., one thousand dollars {$1,000); Provided, That the state
receive a clear title to the same, and upon filing an abstract with warranty deed with executive council, the auditor of state shall draw his
warrant for the same.
SEc. 2. The work contemplated by section one of this act, shall
be performed by the convicts, except so far as skilled mechanics are
positively necessary to superintend the work. Said work, as well as
the expenditure of the above appropriations, shall be subject to and
in accordance with the laws in force for the government of the additional penitententiary at Anamosa, except as hereinafter named.
Vouchers shall be taken and filed with the auditor of state for each
and all sums expended under this act; but not more than one-third of
the above sums shall be drawn or expended during the present year.
SEc. 3. The work contemplated in section one of this act, shall be
carried on under the direction of a superintendent, who shall be a
practical builder, to be appointed by the executive council, who shall give
bond for the faithful performance of his duties, in such sum as shall
be fixed by said council, and shall receive such compensation, not exceeding four dollars per day for time actually engaged in work. as the
executive council may fix; and the money hereby appropriated shall
be drawn only on the requisition of ~e warden, exhibiting in detail
the it.ems covered thereby, which shall be approved by said council
before any warrant shall issue, and then in such sums only as may be
actually necessary to defray the expenses of the work as it progresses.
Duplicate vouchers must be taken for all moneys paid hereunder, on·e
of which shall be filed in the office of the auditor of state.
SEc. 4. No portion of the above appropriations shall be drawn or
expended until an abstract of title to the lands on which the additional penitentiary is located shall be furnished, showing to the satisfaction of the executive council of the state a perfect title in the state
to said land.
Provided, That the executive council may direct said money to be
drawn and expended if in their opinion the defect of title does not affect the grounds on which said building is to be erected.
(Took effect by publication in newspapers, April 3, 1878.)
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(CHAPTER 149, LAWS OF 1878.)
ADDITIONAL PENITENTIARY AT ANAMOSA.
.£itle.
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AN AcT providing for the employment of one guard for every eight
prisoners at the Anamosa penitentiary.
SEcTION 1. Be it enacted by the General Assembly of the State rif
Iowa, That the warden of the aDditional penitentiary at Anamosa,
may employ guards for the care of convicts not exceeding one guard
for every eight prisoners.
SEc. 2. All act and parts of acts in conflict with this act are hereby repealed.
{Took effect by publication in newspapers, April 5, 1878.)
(CHAPTER 154, LAWS OF 1880.)
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AN AcT to equalize the good time that may be earned by convicts at
the penitentiaries, amendatory o£ section 4754 o£ the code, and of
chapter 43 of the general and public laws of the fourteenth general assembly, chapter 40 of the acts of the sixteenth general
assembly, and chapter 187 of the acts of the seventeenth general
assembly.
SEcTION 1. Be it enacted by the General Assembly of the· State of
Iowa, That the deputy warden o£ the penitentiary of the state at
Fort Madison, and the warden of the additional penitentiary at Anamosa, shall each keep a book in which shall be entered a record of
every infraction by a prisoner of the published rules of discipline,
with the name o£ the prisoner guilty. Every prisoner sentenced to
either o£ said penitentiaries for a term of years, or less, who shall
have, at the end o£ the first month, no infraction of discipline recorded against him, shall be entitled to a diminution o£ one day from
the time he was sentenced to such penitentiary, and if at the end o£
the set?ond month no infraction of the rules be recorded against him
he shall be entitled to two additional days o£ diminution from his
sentence; and if he shall continue to have no such record againRt him
for the third month, his time shall be shortened three additional days;
and if he shall so continue to have no such record against him for
the fourth month, his time shall• be shortened four additional days;
and if he shall so continue for subsequent months, he shall be entitled
to five days diminution of time from his sentence for each month he
shall so continue his good behavior; and if any prisoner shall so pass
the whole term of his service he shall be entitled to a certificate
thereof from the warden, and upon presentation thereof to the governor
he shall be entitled to a restoration of the rights of citizenship that
may have been forfeited by his conviction and sentence; and it shall
be the duty of the warden to discharge such convict from such penitentiary when he shall have served the time of his service less the
number of days he may be entitled to have deducted therefrom, in the
same manner as if no such deduction had been made.
SEc. 2. This act shall not be construed so as to increase the good
time earned by prisoners in the penitentiary of the state at Fort
Madison prior to the act going into effect: Provided, however, that
prisoners transferred to said penitentiary from the additional peniten-
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tiary at Anamosa shall be entitled to the same allowance for good
time that they would have been allowed at said additional penitentiary.
SEc. 3. Section 4754 of the code is amended by striking therefrom
all after the word "day" in the tenth line thereof; ancl section 1 of
chapter 187 of the acts of the seventeenth general assembly is amended
by striking therefrom all after the word "clay" in the ninth line
thereof; section 12 of chapter 43 of the general and public laws of
the fourteenth general assembly is hereby repealed.
(Took effect by publication in newspapers, April 3, 1880.}
(CHAPTER

149,

LAWS OF

Code,§ 475!
amended.

1880.)

LEASING CONVICT LABOR AT THE IOWA PENITENTIARY.

AN AcT to provide for leasing the convict labor at the penitentiary of
the state, ancl to repeal chapter 110 of the acts of the seventeenth
general assembly.

Title.

SECTION 1. Be it enacted by the General Assembly of the State of wa~den and exIowa, The warden, with consent or the executive council, is hereby ecutive council
authorized and required to make contracts for the labor of conviets at ~~;e;~:~~~!
the penitentiary of the state, at Fort :Madison for such time, not ex- than ten years.
ceeding ten years, and at such prices as to said eouncil may seem to be
for the best interests of the state.
SEc. 2. The warden, with the approval of the executive council, is May modify or
existing
further authorized to modify or cancel any existing contracts in rela- cancel
contracts.
tion to the labor of convicts, with the consent of contracting parties.
Repealing chap-SEc. 3. Chapter 110 of the acts of the seventeenth general assem- ter
no, acts 17th
bly is hereby repealed.
G. A.
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(CHAPTER 196, LAWS OF 1880.)
RELATIVE TO ANNOTATED CODE OF WM. E. MILLER.
AN AcT relating to evidence.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That the "Revised and Annotated Code of Iowa," prepared by
William E. Miller, and to be published by Mills & Co., of Des Moines,
Iowa, when so published, and certified by the secretary of state to embrace the Code of Iowa of 1873, as amended by subsequent statutes,
and the general and permanent statutes of the fifteenth, sixteenth,
seventeenth, and eighteenth general assemblies, shall be receivable in
evidence in all the courts of this state, with like effect as if published
by the state.
Approved, March 27, 1880.
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(CHAPTER 168, LAWS OF 1880.)
COMMISSIONER OF :rnMIGRATION.
AN AcT to provide for ihe appointment o£ a commissioner o£ immigration, and to define his duties, and to make an appropriation
to pay the expense thereof.
SEcTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, That a commissioner of immigration for the state of Iowa shall
be appointed by the governor, by and with the advice of the executive
council, who shall hold his office for the period of two years from the
first day of May, 1880.
SEC. 2. Said commissioner shall keep an office in the city of Des
Moines, and shall give his time and attention to such efforts as may be
specially approved by the executive council to induce capital and industry to seek investment and employment in the development and
improvement of the agricultural, manufacturing and mining resources of the state.
SEc. 3. There is hereby appropriated out of any moneys in the state
treasury not otherwise appropriated, the sum of five thousand dollars
a year for two years, to be expended by such commissioner, under the
general direction and special approval of the executive council, in
showing to the people of the United States the natural advantages and
resources of the state of Iowa. Said money to be drawn from time to
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time upon the recommendation of the governor, which shall include
the salary of the commissioner.
SEc. 4. At the expiration of each three months after his appointment such commissioner shall make and file in the office of the auditor of the state an itemized statement, duly verified by his oath, showing when, to whom, and for what purpose the funds drawn by him
have been expended.
SEc. 5. Said commissioner shall receive a salary of twelve hundred
dollars per annum, to be paid quarterly.
S1w. 6. This act, being deemed of immediate importance, shall take
effect and be in force from and after its publication in the Iowa State
Register and the Iowa State Leader, newspapers published at Des
Moines, Iowa.
Approved, March 26,1880.
I hereby certify that the foregoing act was published in the Iowa
E~o~ate Register, April 2, and in the Iowa State Leader, April 5, 1880.
J. A. T. HULL, Secretary o£ State.

(CHAPTER

136,

LAWS OF

1880.)

BADGE OF HONOR FOR DISCHARGED SOLDIERS.
Title.

Commission to
devise a design.

Report.

AN AcT to provide for a badge of honor, to be given by the state of
Iowa to every honorably discharged soldier of the state, and to
every citizen of the state who served in the navy of the United
States during the rebellion.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That the executive council, the adjutant-general of the state of
Iowa, the register of the state land office, be an~ are hereby appointed
a commission to devise a design for, and report on the cost of, a badge
of honor, to be given by the state of Iowa to every soldier enlisted in
the state of Iowa and honorably discharged from the army; and !llso
to every citizen of this state who served in the navy of the Umted
States, and was honorably discharged therefrom after having served
his country therein during the late war of the rebellion.
SEc. 2. That they be required to report thereon to the next general
assembly o£ the state of Iowa for action on their repo:t:t.
Approved, March 25, 1880.
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(CHAPTER 206, LAWS OF 1880.)
TO CONSOLIDATE OFFICE OF REGISTER OF STATE LAND OFFICE WITH OFFICE ·
OF SECRETARY OF STATE.
AN AcT to consolidate the office o£ the register o£ the state land office
with the office of secretary of state.
SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That on and after the first Monday in January, in the year
1883, the office of register of tl1e state land office shall be transferred
to the custody of the secretary o£ state, and the (present) incumbent
of the office of register of the state land office shall then turn over
and deliver to the secretary all books, papers, maps, furniture and property of every description held by him as belonging to his office.
SEc. 2. From and after the first Monday of .January, in the year
1883, all business pertaining to the office of register of the state land
office as provided by law, and all duties now required to be performed
by the said register shall thereafter be performed by the secretary of
state, and he shall have and hold possession and control of all the property turned over to him. as specified in section 1 of this act.
SEc. 3. In addition to the clerical force now allowed by law to the
secretary o£ state for the performance of the duties of his office, he
shall be allowed one additional clerk, whose duty. it shall be to perform
the clerical work pertaining to the land department, as directed by the
secretary, and he shall also perform such other duties as the secretary
may direct.
SEc. 4. The salary of the clerk provided for in this act shall be
twelve hundred dollars per annum, to be paid at the end o£ each
month, and the auditor of state shall draw a warrant in (on) the state
treasury in favor of said clerk on the certificate of the secretary of
state stating the amount that may be due.
SEc. 5. The office of register of the state land office is hereby abolished from and after the first l\londay in January, in the year 1883.
Approved, March 30, 1880.
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(CHAPTER 199, LAWS OF 1880.)
TO PROVIDE FOR PAYMENT OF WAR AND DEFENSE BONDS.
AN AcT to provide for the payment of the war and defense bonds
issued under the provisions of chapter sixteen (16) of the acts of
the special session of the eighth general assembly, and due .July
1st, A. D. 1881.
.
SEcTION 1. Be _it enacte~ by_ the General Assembly qf ~he State qf
Iou·a, The executive council shall, at their regular meetmg on the
second Monday of .July, A. D. 1880, levy a special state war and defense bond tax for the purpose of enabling the state to pay, when due,
the bonds issued under the provisions of chapter 16, acts of the special
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session of the eighth general assembly, not exceeding the rate of onehal£ mill on the dollar on the assessed valuation of the state, which
shall be denominated war and defense bond tax.
SEc. 2. 'rhe boards of supervisors of each county shall, at their
September session, A. D. 1880, levy such tax as may be directed by
the executive council, which tax shall be collected and remitted in the
same manner as other state taxes.
SEc. 3. Any portion of said bonds and interest thereon not provided for by said special tax, shall be paid out of the general revenue of
the state, and if necessary for the purpose of carrying the provisions
of this act into effect to issue warrants, the governor, state treasurer
and auditor, are hereby authorized to negotiate a sufficient amount of
qf warrants of the state and fix the time of. payment of the same, in
not exceeding one, two, and three years from the date of such warrants,
at the lowest practical interest, to pay the amount due on said bonds.
not provided for by said special tax, and the proceeds of such warrants
shall be used for no otrher purpose.
,
SEc. 4. It shall be the duty of the state treasurer to pay and cancel
said bonds whenever presented for payment at the place where said
bonds are payable, provided said bonds are then due; but in no case
shall he pay any interest not accrued at date of payment.
SEc. 5. The sum of three hundred thousand dollars is hereby appropriated out of any money in the state treasury for the purpose of
paying the bonds above named.
Approved, March 27, 1880.

(CHAPTER 116, LAWS

OF

1880.)

REPRESENTATH'"E APPORTIONMENT.
Title.

A.N AcT apportioning the state into representative districts and declaring the ratio of representation.

Ratio of appor•

tionmcnt.

Lee, 2 representatives.

Des Yoines, 2.

Henry, 2.
Jefferson.

Van Buren.
Wapello, 2.
Davis.

SECTION 1. Be it enacted by the General .Assembly of tlte State qf
Iowa, That one representative for every fourteen thousand one hundred inhabitants in each representative district, is hereby declared and
constituted the ratio of apportionment.
2. 33,914. SEc. 2. Lee county shall be the first district, and entitled to two representatives.
2. 35,106. SEc. 3. Des Moines county shall be the s:::cond district,
and entitled to two representatives.
2. 21,594. SEc. 4. Henry county shall be the third district, and
entitled to two representatives.
1. 17,127. SEc. 5. Jefferson county shall be the fourth district,
and entitled to one representative.
1. 16,980. SEc. 6. Van Buren county shall be the fifth district,
and entitled to one representative.
2. 23,865. SEc. 7. Wapello county shall be the sixth district,
and entitled to two representatives.
1. 15,757. SEc. 8. Davis county shall be the seventh district, and
entitled to one representative.
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1. 12,711. SEC. 9. Monroe county shall be the eighth district, and
entitled to one representative.
1. 17,405. SEC. 10. Appanoose county shall be the ninth district,
and entitled to one representative.
1. 11,725. SEc. 11. Lucas county shall be the tenth district, and
entitled to one representative.
1. 13,978. SEc. 12. Wayne county shall be the eleventh district,
and entitled to one representative.
1. 10,118. SEc. 13. Clarke county shall be the twelfth district,
and entitled to one representative.
1. 13,249. SEc. 14. Decatur county shall be the thirteenth district, and entitled to one representative.
1. 8,827. SEC. 15. Union county shall be the fourteenth district,
and entitled to one representative.
1. 7,546. SEC. 16. Ringgold county shall be the fifteenth district, and entitled to one representative.
1. 7,772. SEC. 17. Adams county shall be the sixteenth district,
and entitled to one representative.
1. 10,418. SEc. 18. Taylor county shall be the seventeenth district, and entitled to one representative.
1. 10,839. SEC. 19. Montgomery county shall be the eighteenth
district, and entitled to one representative.
1. 14,274. SEc. 20. Page county shall be the nineteenth district,
and entitled to ooe representative.
1. 10,555. SEc. 21. Mills county shall be the twentieth district,
and entitled to one representative. •
1. 13,719. SEc. 22. Fremont county shall be the twenty-first dis·
trict, and entitled to one representative.
2. 21,665. SEc. 23. Pottawattamie county shall be the twentysecond district, and entitled to two representatives.
1. 10,552. SEC. 24. Cass county shall be the twenty-third district,
and entitled to one representative.
1. 16,030. SEc. 25. Madison county shall be the twenty-fourth
district, and entitled to one representative.
1. 18,528. SEc. 26. W arrea county shall be the twenty-fifth district, and entitled to one representative.
2. ~4.094. SEC. 27. Marion county shall be the twenty-sixth district, and entitled to two representatives.
2. 23,718. SEc. 28. Mahaska county shall be the twenty-seventh
di<'trict, and entitled to two representatives.
1. 20,488. SEc. 29. Keokuk county shall be the twenty-eighth
district, and entitled to one representative.
1. 19,269. SEc. 30. Washington county shall be the twentyninth district, and entitled to one representative.
1. 12,499. SEc. 31. Louisa county shall be the thirtieth district,
and entitled to one representative.
2. 21,623. SEC. 32. Muscatine county shall be the thirty-first
district, and entitled to two representatives.
3. 39,736. SEc. 33. Scott county shall be the thirty-second district, and entitled to three representatives.
1. 17,879. SEc. 34. Cedar county shall be the thirty-third district, and entitled to one representative.
2. 24,654. SEc. 35: Johnson county shall be the thirty-fourth
district, and entitled to two representatives.
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1. 17,456. SEc. 36. Iowa county shall be the thirty-fifth district,
and entitled to one representative.
1. 16,482. SEc. 37. Poweshiek county shall be the thirty-sixth
district, and entitled to one representative.
2. 24,128. SEc. 38. Jasper county shall ·be the thirty-seventh
district, and entitled to two representatives.
2. 31,558. SEc. 39. Polk county shall be the thirty-eighth district, and entitled to two representatives.
1. 14,386. SEc. 40. Dallas county shall be the thirty-ninth district, and entitled to one representative.
1. 9,638. SEc. 41. Guthrie county shall be the fortieth district,
and entitled to one representative.
1. 11,818. SEc. 42. Harrison county shall be the forty-first district, and entitled to one representative.
1. 17,351. SEc. 43. Boone county shall be the :forty-second district, and entitled to one representative.
1. 13,311. SEc. 44. Story county shall be the forty-third district,
and entitled to one representative.
·
1. 19,629. SEc. 45. Marshall county shall be the forty-fourth district, and entitled to one representative.
1. 18,771. SEc. 46. Tama county shall be the forty-fifth district,
and entitled to one representative.
2. 22,807. SEc. 47. Benton county shall be the forty-sixth district, and entitled to two representatives.
2. 31,815. SEc. 48. Linn county shall be the forty-seventh district, and entitled to two representatives.
1. 19,166. SEc. 49. Jones county shall be the forty-eighth district, and entitled to one representative.
2. 34,295. SEc. 50. Clinton county shall be the forty-ninth district, and entitled to two representatives.
2. 23,062. SEc. 51. Jackson county shall be the fiftieth district,
and entitled to two representatives.
3. 43,845. SEc. 52. Dubuque county shall be the fifty-first district, and entitled to three representatives.
1. 16,890. SEc. 53. Delaware county shall be the fifty-second
district, and entitled to one representative.
1. 17,315. Soo. 54. Buchanan county shall be the fifty-third district, and entitled to one representative.
2. 22,913, SEc. 55. Black Hawk county shall be the fifty-fourth
district, and entitled to two representatives.
1. 8,134. SEc. 56. Grundy county shall be the fifty-fifth district,
and entitled to one representative.
1. 15,010. SEc. 57. Hardin county shall be the fifty-sixth district, and entitled to one representative.
1. 7,701. SEc. 58. Hamilton county shall be the fifty-seventh
district, and entitled to one representative.
1. 13,114. SEc. 59. Webster county shall be the fifty-eighth district, and entitled to one representative.
1. 8,568. SEc. 60. Woodbury county shall be the fifty-ninth district, and entitled to one representative.
1. 11,734. SEc. 61. Butler county shall be the sixtieth district,
and entitled to one representative.
1. 13,220. SEc. 62. Bremer county shall be the sixty-first district, and entitled to one representative.
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1. 20,518. SEc. 63. Fayette county shall be the fifty-second district, and entitled to one representative.
2. 27,184. SEc. 64. Clayton county shall be the sixty-third district, and entitled to two representatives.
1. 19,168. SEC: 65. Allamakee county shall be the sixty-fourth
district, and entitled to one representative.
2. 24,233. SEc. 66. Winneshiek county shall be the sixty-fifth
district, and entitled to two representatives.
1. 7,875. SEc. 67. Howard county shall l)e the sixty-sixth district, and entitled to one representative.
1. 11,400. SEC. 68. Chickasaw county shall be the sixty-seventh
district, and entitled to one representative.
1. 11,523. SEc. 69. Mitchell county shall be the sixty-eighth distridt, and entitled to one representative.
1. 13,100. SEc. 70. Floyd county shall be the sixty-ninth district, and entitled to one representative.
1. 9,734. SEc. 71. Plymouth, Sioux and Lyon counties shall be
the seventieth district, and entitled to one representative. Plymouth,
5,282; Sioux, 3,220; Lyon, 1,232.
1. 12,799. SEc. 72. ~fonona, Crawford and ·Ida countiesMshall be
the seventy-first district, and entitled to one representative.
onona,
5,967; Crawford, 6,038; Ida, 794.
1. 12,924. SEc. 73. Cherokee, Buena Vista, Pocahontas and Sac
counties shall be the seventy-second district, and entitled to one representative. Cherokee, 4,245; Buena Vista, 3,561, Pocahontas, 2,245;
Sac, 2,873.
1. 15,973. SEc. 74. Greene, Carroll and Calhoun counties shall be
the seventy-third district, and entitled to one representative. Greene,
7,028; Carroll, 5,760; Calhoun, 3,185.
1. 15,079. SEc. 75. Adair, Audubon and Shelby counties shall be
the seventy-fourth district, and entitled to one representative. Adair,
7,045; Audubon, 2,370; Shelby, 5,664.
1. 9,444. SEc. 76. Clay, Osceolo, O'Brien and Dickinson counties
shall be the seventy-fifth district, and entitled to one representative.
Clay, 3,569; Osceola, 1,778; O'Brien, 2,349; Dickinson, 1,748.
1. 11,391. SEc. 77. Emmet, Palo Alto, Kossuth and Humboldt
counties shall be the seventy-sixth district, and entitled to one representative. Emmet, 1,436; Palo Alto, 2,735; Kossuth, 3,765; Humboldt, 3,455.
.
1. 12,621. SEc. 78. Wright, Winnebago, Hancock and Worth
counties shall be the seventy-seventh district, and entitled to one representative. Wright, 3,244; Winnebago, 2,987; Hancock, 1,482;
Worth, 4,908.
1. 13,243. SEc. 79. Cerro Gordo and Franklin counties shall be
the seventy-ei~hth d~strict, and entitled to one representative. Cerro
Gordo, 6,685; :Franklm, 6,558.
Approved, March 24, 1880.
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OF

REVISION

OF

1860.)

SWA11IP LANDS.
ARTICLE I.
AN AcT in relation to the swamp lands within the state o£ Iowa.
[Passed February 5, 1851; took effect February 26, 1851; third session, chapter 69, page 169.]
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d1::-pose of

lands.
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SECTION 918. (1.) Be it enacted by the General Assembly of the
State qf Iowa, That the commissioner of the state land office is authorized to take such steps as he thinks necessary, in order to secure to the
state, the swamp lands granted by the act of congress of the 28th of
September, 1850, entitled "An act to enable the state of Arkansas, and
other states, to reclaim the swamp lands within their limits."
SEc. 919. (2.) For this purpose the commissioner, when he has
reason to believe there is any tract of swamp land within this state not
reported as such by the United States surveyor, sufficient to justify a
more particular examination, he shall direct the county surveyor of
any county, in which said lands may be located, to make the examination, and provide the proofs necessary to secure such lands to the state,
a list of which shall be returned to the land commissioner, or the
authority acting in that capacity, verified by affidavit, for which services the surveyor is entitled to two dollers per day for each and every
day actually employed; and for the purposes of this act, any unorganized county attached to another for election purposes in which an
election precinct is organized, is declared to be a part of such organized county.
SEc. 920. (3.) Previous to the election and qualification of the
commissioner of the land office, the duties above prescribed shall devolve upon the governor, whose duty it shall he to procure from the
surveyor general's office a list of the lands returned to that office as
swamp lands, and take other steps in the premises as in his opinion
are necessary to secure the best interests of this state.
SEc. 921. (4.) All compensation for services rendered, or expenses
incurred, in carrying out the provisions of this act, must be made out
of the proceeds and sales of said swamp lands.
SEc. 922. (5.) Subject to the approval of the governor, the county
surveyor is authorized to contract with individuals or companies for
making the levies or drains necessary to reclaim any of the swamp
lands of the state, by giving them a portion of the lands thus reclaimed
or a portion of the proceeds thereof.
SEc. 923. (6.) The commissioner may dispose of any of the swamp
lands of the state, for such price as he may think them worth, as
herein provided; for the purpose of ascertaining said value, the county
surveyor and sheriff in any county in which such lands are located,
may, upon the direction o£ the commission, appraise such lands in
such manner as the school lands are nmv appraised, for which they
are to receive a sum not exceeding h~o dollars per day each, for all the
time actually and necessarily expended in making examination and
appraisement.
SEc. 924. (7.) The proceeds of the sales of such lands after paying
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all expenses incurred in selecting, appraising, selling and reclaiming
such lands as are deemed worthy of reclaiming, shall be paid into the
state treasury, subject to the disposition of the general assembly.
ARTICLE II.

AN AcT to dispose of the swamp and overflowed lands within the
state, and to vay the expenses of selecting and surveying the
same.
[Passed January 13, 1853; to0k effect February 2, 1853; laws of
fourth general assembly, chapter 13.]
(1.) Be it enacted btf the Generttl Assembly of the Swamplands
granted to the
State of Iowa, That all the swamp and overflowed lands granted to counties
where
the state of Iowa by the act of congress, entitled "An act to enable s1tuated.
the state of Arkansas and other states to claim the swamp land within
their limits," approved September 28, 1850, be, and the same is hereby
granted to the counties respectively in.which the same may lie, or be
situated, for the purpose of conRtructing the necessary levees and
drains, to reclaim the same-and the balance of said lands, if any
there be after the same are reclaimed as aforesaid, shall be applied to
the building of roads and bridges, when necessary, through or across
said lands, and if not needed for this purpose, to be expended in building roads and bridges within the county.
When lands
SEc. 926. (2.) Whenever it shall appear that any of the lands have
bl'An sold
granted to the state by the aforesaid act of congress, shall have been byU. S.
sold by the United States since the passage of that act, it shall be
lawful for the said counties to convey said lands to the purchasers·
thereof. The deed shall be made by the county court as such ~;:.:!,!~pur
and countersigned by the clerk of said court, with the official seal
thereof affixed, and on delivering said deed to the purchaser, the county
court shall take from him an assignment of all his rights in the
premises, and as such assignee, the said court shall be authorized to
receive from the United States the purchase money of said land; and
whenever any lands embraced by the said act have been located by When located
county land warrants, since the passage thereof, it shall be lawful for by warraut.
such county in which the same are situated, to convey the same in the
manner aforesaid, to the person or persons who located said warrant,
and take an assignment of the same to the county court which shall
thereupon be considered as grantee of the state, and as such may
locate said warrant upon any of the public lands belonging to the
United States within the limits of said county.
Agents to exSEc. 927. (3.) In all those counties where the county surveyor has amine
andremade no examinations and reports of the swamp lands within his port.
county, in compliance with the instructions from the governor, ~he
county court shall at the next regular term thereof, after the takmg
effect of this act, appoint some competent person, who shall as soon
as may be thereafter, after having been duly sworn for that purpose, proceed to examine said lands and make due report, and plats,
upon which the topography of the country shall be carefully noted,
and the places where drains or levees ougllt to be made, marked on
the said plats, to the county courts respectively, which courts shall
transmit to the proper officers, lists of all said swamp lands in each of
the counties in order to procure the proper recognition of the same on
the part of the United States, which lists, after an acknowledgment
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of the same by the general government shall be recorded in a well
bound book provided for that purpose, and filed among the records of
the county court.
SEc. 928. (4.) The said lands shall be under the care and superintendence of the county courts (board of supervisors*) of the counties
respectively, in whicli the same are situated, and. at the next April
election, there shall be elected an officer to be styled drainaqe commissioner of the county of ............ , who shall within twenty days
after his said election, enter into a bond with good security, to be approved by the county court, payable to the people of the state of
Iowa, for the use of the inhabitants of the county of ...•........ , in
the penal sum of ten thousand dollars, conditioned for the faithful performance of all the duties required of him, or which may hereafter be
required of him hy law.
SEc. 929. (5.) It sha11 be the duty of the surveyors of the several
counties in this state who have surveyed, or shall survey, the swamp
and overflowed lands in their respective counties, to make out plats of
all the swamp and overflowed lands in the several townships, and fractional townships, within their counties, noting distinctly upon the
same every tract, or parcel of swamp and overflowed land in each
township, the quantity and quality thereof, as to whether the same be
first, second or third rate, and it shall be his duty to return the same
as soon as practicable, and in reasonable time to the clerk's office of
the county court, and the said court, at some regular term thereafter,
or sooner if deemed necessary, shall fix a valuation upon each tract,
according to its quality, but in no case shall any of said land be valued
at less than twenty cents per acre, and the plat with the description
and valuation marked thereon shall be recorded in said book, and filed
away among the records of the office.
SEc. 930. (6.) After the surveyors have returned the plats afore-said, the valuations have been made, and recorded as aforesaid, the
said court shall fix upon the proper time for selling said lands, which
shall in all cases be at the county seat, and at the court-house door of
the several counties. The said courts may order the whole of said
lands to he sold, and the sale ~ontinued from day to day, or they may
order a part only of said lands to be sold from time to time, as they
may deem expedient, and all such orders, so mad& by them, shall be
entered on record in said hook.
SEc. 931. (7.) The said drainage commissioner shall be notified in
writing by the clerk, of all .such orders, and within reasonable time thereafter, not exceeding ten days, he shall give at least forty days notice of
the time and place of sale thereof, by publishing the same in some newspaper printed in the county; or if there be no such newspaper, then
by posting up two notices thereof in each election precinct in the
county, for the like period of forty days Lefore said day of sale. The
said notices shall contain an accurate description of the lands to he
sold, and shall specify the time, place and terms thereof, and that the
sale will be at public auction, betwe(>n the hours of ten o'clock a.m.
and five o'clock p.m. of the day fixed therefor, and that the sam~ will
be continued from day to day, if deemed necessary.
SEc. 932. (8.) In conducting the sales the said commissioner shall
sell the same in such order as may he directed by the county court. No
tract shall be sold for less than its valuation, and the same shall be

• See chapter 8, laws, extra session of the eighth general assembly, post.
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cried separately, and long enough to enable any one to bid who
desires it.
SEc. 933. (9.) The terms o£ selling said lands shall be to the
highest bidder, £or cash, the amount o£ which, however, may be discharged by the purchaser in labor, to be performed, in manner and
according to the terms hereinafter specified.
SEc. 934. (10.) Upon closing the sales each day, the purchasers
shall each pay, or secure the purchase money, according to the terms of
sale, or in case o£ his failure so to do by ten o'clock the succeeding day,
the tract purchased shall be again offered at public sale on the same
terms as before, and i£ the valuation shall be bid, the same shall be
stricken off, but if the valuation be not bid, the tract shall be set down
as not sold. If sale is not made, the former purchaser shall be required to pay the diil'erence between his bid and the valuation o£ the
tract, and in case or his failure to make such payment, the drainage
commissioner may forthwith institute an action of debt or assumpsit
in his name for the use of the inhabitants of the proper county,
for the required sum, and upon making proof, shall be entitled to
judgment, with costs of suit, which when collected shall be applied as
other moneys arisin()' from the sale o£ lands.
SEc. 935. (11.) Upon the completion o£ every sale by the purehaser, the commisioner shall enter the same in a sale book kept £or
that purpose, and shall deliver to the purchaser a certificate of
purchase, stating therein the name and residence of the purchaser
describing the land sold and the price paid therefor, which certificate shall be evidence of the facts therein stated, and when presented
to the county court. it shall be the duty of said court to execute to
him a deed in fee simple for the land therein described, signed in the
official capacity of said court, and countersigned by the clerk o£ said
court with the official seal thereto affixed, which said deed shall vest in
the purchaser an absolute title in fee simple of said land therein desscribed.
SEc. 936. (12.) The said county courts shall cause said lands to be
drained by the construct.ion of proper levees and drains necessary to
reclaim the same, and when it becomes necessary in the construction
o£ levees and drains to pass through private property, a just compensation shall be made to the owner or owners thereof, i£ damage has
been done such property, to be ascertained in the same manner as provided in the road law now in force in cases of roads.
SEc. 937. (13.) The surveyors employed to locate said swamp land,
shall also report to the county courts all the la.nds in their respective
counties which are susceptible of being drained or reclaimed, in all
cases where said information cannot be satisfactorily had in some
other way, with an estimate o£ the probable cost thereof, and at some
regular term after said reports are received the said courts shall divide
all such drainable lands in their counties into sections numbered one,
two, three, etc., and whenever there shall be a sufficiency of lands
sold to complete one or more sections, the same shall be as soon as
practicable put under contract, and operation commenced thereon,
and in like manner shall the work progress until the avails o£ said
lands are exhausted or the work completed.
SEc. 938. (14.) The said county cmtrt shall cause the work to be
done on the said sections to be let out at public sale to the lowest responsible bidder, and it shall be the duty o£ the drainage commissioner,
on being ordered by said court so to do, to give at least £our week's
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notice o£ the time and place o£ such lettings, by putting up notices
thereof in six o£ the most public places in the county, and in case
there shall be a newspaper printed in the county, then, by causing a
similar notice thereof to be published in the same, for a like period o£
four successive weeks before the day of such lettings, and the said
notices shall contain specifications of the work to be done, to be made
out under the direction and control of the county court, provided that
two or more counties may reclaim swamp lands in conjunction, and in
such case each county shall make payment in proportion to the amount
of lands reclaimed in said county.
SEc. 939. {15.) The persons to whom said lettings shall be struck
off :shall enter into bond, with good security, payable to said commissioner, for the use of the inhabitants of the county, in the penal sum
o£ double the value of his bid, conditioned for the faithful performance of the work so undertaken by him, according to the specifications thereof, and on a failure to comply with the condition thereof,
said bond shall be forfeited, and suit brought upon the same to recover
damages for non-compliance.
SEc. 940. {16.) The said county courts, in laying off said work
into sections as aforesaid, shall make such division thereof as will enable purchasers of land to pay for the same in necessary work, and if
said purchasers shall be the lowest bidders at the lettings, the land so
purchased shall be paid for in work; but if any other responsible person or persons shall be lower bidders, the same shall be struck off to
him or them, and the purchasers aforesaid shall be fodhwith required
to pay for their lands in cash, or credit by giving mortgage and good
security for the purchase money, at the discretion of the said drainage
commissioner. But no such credit shall be given for a greater length
of time than twelve months, and shall draw interest at the rate of six
per cent per annum.
SEc. 941. {17.) The said county courts shall not dispose or sell
any more of said lands than sha~l be absolutely necessary to complete
the reclaiming, and draining of the same, and in all cases where there
are any lands remaining unsold after the completing of said draining
in any county, they shall be expended in the building of roads and
bridges through or across said swamp lands, under the direction and
superintendencH o£ the drainage commissioner, and if said lands are
not needed for this purpose, then to be disposed of in the construction
of roads and bridges within the county.
SEc. 942. {18.) I£ any drainage commissioner, or other person
shall embezzle, or appropriate to their own use any money, bonds,
bills, notes or mortgages belonging to the drainage fund of any county
in this state, he, she, or they shall be liable to indictment, and on conviction shall be imprisoned in the penitentiary of this state, for a period
not less than one, nor more than five years, and such conviction shall
work a forfeiture of office in all cases.
SEC. 943. {19.) All lands nob sold at public sales as herein provided for shall be subject to sale at any time thereafter at the valuation, and the clerk of the county court is authorized and required to
sell all such lands at private sale upon the terms upon which they were
offered at public sale, the money to be paid over to the drainage commissioner, and his receipt taken therefor.
SEc. 944. {20.) The surveyor shall be required to file in the office
of the clerk of the county court an affidavit setting forth the number
of days he was actually and necessarily employed, and t.he number of
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days that each person (naming such person) was actually and necessarily employed by him, and when a team was employed, the number
of days such team was actually and necessarily employed in examining
the swamp and overflowed lands, and in making out plats and descriptions of the same.
SEc. 945. (21.) ·when accounts are proved and filed in such manner as shall be satisfactory to the county courts, the clerk of said court
is hereby authorized and required to issae a county order for the amount
thereof, in fayor of the persons entitled thereto, or on their written
order, the amounts authorized by this act to be paid are hereby appropriated: provided, that the clerk of the county court shall charge
the several amounts so paid to the drainage fund of the several counties, and the same shall be a debt due and owing from such fund to
the counties, and it is hereby made the duty of the drainage commissioners to pay out of the first moneys received from the sale of lands,
to the treasurers of the several counties, the said amounts so charged
by the clerk against such drainage fund as aforesaid.
SEc. 946. (22.) Each and every person who on the twenty-eighth
day of September, 1850, was the owner of any improvement, or who
since that date has become the owner of any improvement on any of
the said swamp, or overflowed lands, with a view to a residence, and
occupation of said land for agricultural purposes, shall have the right
to purchase, at the appraised value thereof, a quantity of land including his said improvement, to be bounded by the leading subdivisions,
not exceeding one quarter section, to consist of the quarter-quarter,
half-quarter, or quarter section: provided, that any person claiming
the right to purchase under this act shall, within three months after
the taking effect of this act, file in the clerk's office of the county
court of the proper county, a notice of his, her, or their claims, describing the land by its numbers, and proving the facts in relation to such
claim to the satisfaction of such clerk: and provided further, t.hat any
person, claiming the right to purchase as aforesaid, shall within twelve
months from the day set for selling the swamp lands in the neigborhood in which his improvement is situated, pay to the drainage commissioner the consideration money for the land claimed, or the person
so claiming shall be allowed to pay the same in labor, according to the
provisions of this act, which payment shall entitle him, her, or them,
to a deed conveying an estate in fee simple; but in case of failure to
make such payment, or to pay in labor as aforesaid, the right to make
the purchase shall cease.
SEc. 947. (23.) All business in relation to the swamp and overflowed lands shall be transacted at the regular term of the courts, except on extraordinary occasions, when said county courts shall have
power to appoint special terms for the transaction of such business.
And the county courts shall have power to allow the drainage commissioners, surveyors, clerks, and all others employed, such fees as they
may deem just and right, to be paid out of the county treasury and
charged to the drainage fund.
SEc. 948. (24:.) It shall be the duty of all constables, coroners,
sheriffs, justices of the peace, county surveyors and grand jurors to
take notice of all trespasses committed on such lands, either by cutting
timber, or otherwise, and to take all legal steps under the laws of thi<>
state to bring such offenders to punishment.
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SEc. 949. (25.*) As !lOOn as any of the unorganized counties of
this state become organized, so much of this act as relates to the selecting of the swamp lands by surveyor, and returning the lists thereof
to the proper departments, to obtain the necessary sanction thereto on
the part of the United States, shall be in force and effect, and the time
of appraising, selling and draining of the said swamp lands shall be at
the discretion of the county courts respectively.
SEc. 950. (26.) All acts and parts of acts now in force in respect
to the swamp lands of this state are hereby repealed.
ARTICLE

Title.

[APPENDIX.

III.

AN AcT supplemental to an act entitled "An act to dispose of the
swamp and overflowed lands within this state, and to pay the ex. penses of selecting and surveying the same," approved January
13, 1853.
[Passed January 24, 1853, took effect July 1, 1858; laws of fourth
general assembly, chapter 65, page 116.]

Returns made
to secretary.

His duty.
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SECTION 951. (1.) Be it enacted by the General Assembly of the
the State of Iowa, That, so soon as the examination and survey of the
swamp and overflowed lands in any of the counties of this state shall
be completed by the county surveyor (or other person appointe>d for
that purpose), a full and complete return of the same shall be forwarded to the secretary of state, whose duty it shall be to report the
same to the surveyor-general.
SEc. 952. (2.) And be it further enacted, That all expenses which
may have accrued prior to the passage of this .act, in any of the counties of this state, for the examination and survey of said swamp and
overflowed lands, shall be paid in accordance with the provisions of
the act to which this is amendatory.
ARTICLE

Title.

IV.

AN AcT providing for the collection of mone>y ·due to the state of
Iowa from the government of the United States, arising from the
disposition of the swamp lands, and for selecting the swamp lands
and securing the title to the same.
[Passed January 25, 1855, took effect July 1, 1855; laws of the fifth
general assembly, chapter 138, page 261.]

Governor to
draw money.

Board.

SECTION 953. (1.) Be it enacted by the General Assembly of the
State of Iowa, That the governor be and he is hereby authorized and
empowered to draw from the treasury of the United States all moneys
which may now be due, or which may hereafter become due to the
state of Iowa, arising from any disposition of the swamp lands of this
state by the government of the United States: provided, that after said
money shall have been transferred to the treasurer of this state, the
governor, auditor and secretary of state shall constitute a board with
power to ascertain what amount of said money is due to any of the
counties of this state for swamp lands sold by the government of the

*In archives, 26.
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United States since said lands were granted to and became the property of said counties, and said board shall certify to the state treasurer
the result of their investigation; and the moneys so ascertained to be
due to the counties aforesaid, shall remain in the treasury subject to
the draft of the treasurers of said counties.
SEc. 954. (2.) That the governor is hereby required to cause said
moneys to be deposited in the treasury of this state.
SEC. 955. (3.) That the governor is hereby authorized to adopt
such measures as to him may seem expedient, to provide for the selection of the swamp lands of this state and to secure to the state the title
to the same, and also for the selection, in the name of the state, other
"lands in lieu of such swamp lands as may have been or may hereafter
be entered with warrants: provided, that the provisions of this act
shall not be construed to apply to any swamp lands which have already been selected by any organized county of this state under the provisions of any previous law: and provided further, that this act shall
not be construed to impair the rights of the counties of this state to
any swamp lands within said counties under the provisions of any law
in force in relation to the same, and that the selections made by the
organized counties shall be reported by the governor to the authorities
at Washington.
.ARTICLE V.

Deposit.
Selection ot
swam!' Ianda.

Proviso.

AN AcT to amend an act entitled "An act to dispose of the swamp Title.
and overflowed lands within the state," approved January 13, 1853.
[Passed January 25, 1855, took effect February 21, 1855; laws ofthe
fifth general assembly, c~apter 110, page 173.]
SECTION 956. (1.) Be it enacted by the General Assembly of the
State of Iowa, That no swamp or overflowed lands granted to the
state, and situate in the present unorganized counties, shall be sold
or disposed of till the title to said lands shall be perfected in the state,
whereupon the titles to said lands shall be transferred to the said
counties where they are situated: provided, that said counties shall refund to the state the expenses incurred in selecting said lands under
the provisions of an act of the present session of the general assembly
authorizing the governor to cause said lands to be surveyed and selected, with ten per cent interest thereon. Each county to refund
its proportional amount of said expenses.
SEc. 957. (2.) Be it further enacted, That in all those counties
which are now organized. when it may be impossible to reclaim said
swamp land, said counties are hereby authorized to employ the proceeds of said lands, or any part thereof, in the erection of county
buildings, or other work of improvement within their limits; provided,
that in such case, the county judge shall first submit the question,
including the proposed work of improvement, to the people of his
county in the manner provided for in sections 114 and 115 of the
code.
SEc. 958. (3.) In all cases contemplated in the foregoing sections,
it shall be the duty of the drainage commissioner to pay over the proceeds of the sales of said lands, to the county treasurer.
SEc. 959. (4.) No swamp or overflowed lands shall hereafter be
sold at less than one dollar and twenty-five cents per acre.
SEc. 960. (5.) Such provisions of the act approved January 13th,
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1853, in relation to swamp lands, and all other acts or parts of acts
relating to the same, as conflict with the provisions of this act, are
hereby repealed.
ARTICLE VI.
Title.

AN AcT to amend an act entitled, "An act to dispose of the swamp

and overflowed lands within this state, and pay the expenses of
selecting and surveying the same," approved February 2 (January
13), 1853.
[Passed July 15, 1856, took effect fifth general assembly, extra ses·
sion, chapter 36, page 83.J
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SECTION 96~. (1.) Be it enactrd by the General Assembly qf the
State qf Imca, That all moneys heretofore or hereaft'er to be realized
from the sale of the swamp or overflowed lands, situated in any of
the counties in this state, shall be deposited forthwith by the officers
receiving the same, in the county treasury of their respective counties.
SEc. 962. (2.) 1t shall be the duty of tl1e county treasurer receiving swamp land money, to pay the same out only on the joint
order of the county judge and swamp land commissioner, or if there
be no swamp land commissioner, then upon the order of the county
judge.
SEc. 963. (3.) The county jwlgPs and treasurers shall have power
jointly, and it is hereby rendered their duty, in all cases when the same
can be done without detriment to the work of reclaiming said land, to
loan any swamp land funds that may be in their several treasuries, at
ten per cent interest on approved real estate security, for such times
as they may deem advi:;;able, and the county judges and treasurers
:;;hall make semi-annual ancl separate public exhibits of t.he condition
of the swamp land fund, showing the amounts received, the amounts
expended, for what purpose and to whom paid, the amounts loaned
and to whom, and the amounta on hand; which exhibits shall be filed
with the county clerks, to be by them recorded in books kept £or that
purpose.
SEc. 964:. (4:.) Nothing in this act shall be so construed as to legalize the sale of swamp landa in case where such sales were made without authority of law.
ARTICLE Yli.

Title.

A

to prevent trespass or waste on swamp or other lands in the
state of Iowa, and for other purposes.

BILL

[Passed January 25, 1855, took effect January 31, 1855; laws of fifth
general assembly, chapter 156, page 228.]
Trespass.

SECTION 965. (1.) Be it enacted by the Gmeral Assembly ql the
State of Iowa, That whenever the county judge o£ any county shall
become satisfied that trespass or waste, by cutting wood or carrying it
away, or in any other manner, has been, within six months then past,
or is then being committed on any swamp or overflown lands, situate
in, and belonging to, such county, and which have been properly
selected according to law, and the returns thereof made to such county
judge by the selecting officer, it shall be the duty of said county
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judge to issue a warrant to the sheriff of his county, or to some other
officer directing said sheriff, or officer, to arrest and bring before him,
forthwith, the person or persons charged in said warrant with having
committed trespass or waste, as aforesaid, or any person then committing the same; providecl, that this section shall not be construed as
authorizing a warrant for trespass to be iRsued against any person for
cutting or carrying away wood on swamp or overflowed lands, which
such person shall have entered at any United States land office, or
against any person who has acquired a bona fide preemption right
to any of said lands, under the subsequent provisions of this act.
SEc. 966. (2.) It shall be the duty of the county judge, at the
time of issuing said warrant, to issue a subpama to any person or persons, who may be cognizant of trespass or waste committed in violation of this act, requiring such person or persons to appear before him
forthwith, to testify in relation to the matter; which subpcena shall
be served by the sheriff of the county, or some other officer, deputed
by the county judge.
SEC. 967. (3.) On the appearance of the person or persons arrested
under said warrant the county judge shall proceed to hear testimony
in the case, and if the person or persons so arrested shall be found
guilty of committing trespass or waste contrary to the provisions of
this act, he or each of them, if more than one is arrested, shall be
adjudged to pay a fine not exceeding one hundred dollars or to be imprisoned in the county jail for a period not exceeding thirty days at
the discretion of said judge; provided, that any person so arrested
shall be entitled to be tri~ by a jury of six disinterested residents of
the county, if he or they require it, and the county judge shall have
authority to commit such person to the county jail until the fine and
costs adjudged against him shall be paid.
SEc. 968. (4.) All fines so inflicted shall inure to the use of the
school fund, and be paid to the person having charge of that fund in
the county, after deducting from the same the amount of costs which
may have been paid by the county, in cases of failure, to sustain any
previous action commenced under this act; and the costs in prosecutions under this act, shall be the same as the costs in similar prosecutions before a justice of the peace.
SEC. 969. (5.) It shall be the further duty of the county judge of
each county whenever he may suspect that trespass or waste has been
committed, as mentioned in the· first section of this act, to issue his
mandate to the sheriff of his county, or to some other officer therein,
to restrain and prevent all persons from carrying away wood or timber,
that may have been cut on any of the swamp or overflown lands
above specified; and to take possession of such wood or timber, and
dispose of the same by public or private sale, at the discretion of the
sheriff, or officer serving the writ, and return the proceeds thereof to
the county treasurer.
SEc. 970. (6.) It is further made the duty of the county judge of
the several counties, to sue for damages, in the name, and for the use
of, their respective counties, in the proper district court, any person
who shall have committed trespass or waste, in violation of the provisions of this act: provided, that it shall be discretionary with said
judges to proceed against such person either by criminal prosecution,
or civil suit, as above provided, or both.
SEc. 971. (7.) Any person convicted of trespass or waste, before
the county judge, as above specified, may take an appeal to the proper
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district court, by giving bond and security to the satisfaction of the
county judge, in the usual penalty and condition, with the further condition that he will not, in the meantime, and until the decision of said
district court in the matter, commit further waste or trespass as above
specified.
SEc. 972. (8.) The foregoing provisions are extended to all school,
umversity, or other lands belonging to the state, so far as the same may
be applicable.
,
SEc. 973. (9.) Any person who shall have a bona fide claim, by
actual settlement or improvement upon any of the swamp or overflowed lands in this state, which shall have been selected, and the returns
thereof made to the county judge, as specified in the first section of
this act; and any bona fide assignee of such person shall be allowed to
enter the same by paying into the county treasury of the proper county
the sum of one dollar and a quarter per acre therefor, as hereinafter
provided: provided, that such person, or his assignee, shall first prove
such claim, before the proper county judge, within ninety days after
the first day of March. 1855: provided further, that l.n any county in
which the proper returns shall not have been made to the county judge
thereof, by the selecting officer, such person shall have ninety days after
the time at which said returns shall be made, wherein to prove his said
claim.
SEc. 974. (10.) Any person desirous of perfecting his said claim,
and of receiving the benefit of a preemption right to any swamp or
overflowed lands above specified, shall be entitled to the same, by proving his claim, within the time specified in the eighth section of this
act to the satisfaction of the proper county judge, by any testimony
which shall be satisfactory to said judge; and in case the claimant's
right is contested by another, said judge shall appoint a day, when he
will hear the evidence on both sides, and he shall make such decision
in the case as he may deem right, and award costs in his discretion;
and he shall give to the successful claimant a certificate of preemption: provided, that no person shall receive a certificate for more than
one hundred and sixty acres of land, which may be situate in two distinct tracts, one to consist of prairie, and one of timber: provided, that
the timber tract shall not exceed eighty acres. The provisions of this,
and the preceding section, are hereby extended to any person who shall
hereafter acquire a bona fide claim, as above specified: provided, he
shall prove the same according to the provisions of this act, within
sixty days after acquiring the same.
SEc. 975. (11.) The said certificate shall entitle the holder thereof
to perfect his title to the land mentioned therein, whenever the proper
returns of the Iowa swamp lands are made, so as to complete the title
of the several counties thereto; and the several county judges
shall give public notice thereof, and require the several claimants holding certificates, to pay the entrance money into the treasury of the
proper county; whereupon said claimant shall be entitled to receive a
patent for the land mentioned in their respective certificates.
SEc. 976. (12.) Any person feeling aggrieved by the decision of
the county judge, under the ninth section of this act, may appeal
therefrom to the district court of the proper county, which shall have
final jurisdiction over the matter, and shall make such decision in the
premises as justice and equity may require.
[Section t13) is repealed by the section 473.]
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SEc. 977. (14.) All acts and parts of acts, in relation to swamp
lands, inconsistent herewith, are repealed.

Repeal.

ARTICLE VIII.
AN ACT in relation to the swamp lands of this state.

Title.

rPassed January 24, 1857, took effect July 1, 1857; laws of the sixth
general assembly, chapter 115, page 127.]
SECTION 978. (1.) Be it enacted by the General Assembly of the
State of Iowa, That all acts and parts of acts now in force allowing the
right of preemption on the swamp lands of this state, be, and the
same are, hereby repealed: provided, this act shall not apply to the
actual settlers on said lands at the time of the passage of this act.
ARTICLE

Repeal.

IX.

AN AcT for the relief of swamp land preemptors.

Title.

[Passed March 22, 1858, took effect April 7, 1858; laws of the seventh
general assembly, chapter 100, page 198.]
SECTION 979. (1.) Be it enacted by the General Assembly qf the
State qf Iowa, That in all cases where any peNon had acquired a bona
fide preemption claim to any swamp land of this state, under the
iaws heretofore in force, and who was, in good faith residing on the
same on the fifth day of September, 1857, such person shall not be
held to have forfeited the same in consequence of not having proved
up such preemption in accordance with such law: provided, he shall
produce his evidence and prove up the saiP_e in accordance with the
laws in force prior to the fifth day of September, 1857, and within six
months from the day this act goes into force: and provided further,
that no certificate of preemption has been granted for the land so
claimed to any other person.
SEC. 980. (2.) It shall be the duty of the county judge when application is made for a preemption under this act, to hear and determine upon the same within thirty days from the date of the application, and shall notify the applicant at the time of his making his application, of the day upon which he will hear the testimony in the
case. If the proof shall be deemed sufficient, the county judge shall
issue a certificate of preemption in favor of the claimant to lands
claimed, or to such portion of them as he shall have sustained his
claim for a preemption to.
SEc. 981. (3.) The several county judges, in all cases where any
person now holds, or may hereafter fairly acquire certificates of preemption to swamp lands in accordance with the laws heretofore in
force, or in accordance with this act, shall be required to quit-claim
the county interest to the persons holding said certificates of preemption, or the lawful assignees under the same, on payment or tender of
payment of the said county jud~e, the price per acre named in such
certificate, at any time within SIX months from the passage of this
act; or if said certificate is granted after the passage of this act, six'
months from the date thereof.
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ARTICLE X.
.rme.

AN AcT making an appropriation for swamp la:nd purposes.
[Passed January 27, 1858, took effect February 13, 1858; laws of seventh general assembly, chapter 3, page 3.J
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SECTION 982. (1.) Be it enacted by the General Assembly of the
State qf Iowa, That the governor is hereby authorized to appoint an
agent to proceed to Washington to effect an adjustment and settlement
for the different counties in the state, of their swamp land business,
and also one or more to have the swamp and overflowed lands selected
in the new and unorganized counties of the state; and for·defraying
the expenses of the same there be, and hereby is appropriated from the
treasury of the state, the sum of two thousand dollars.
SEc. 983. (2.) That when the general government shall issue the
scrip, and refund the money to the state, contemplated by the act of
congress of 2d March, 1855, and patent to the state the lands accruing
by virtue of the act of congress of 28th September, 1850, the governor,
register of state land office, and the agent of the county, if any, shall
constitute a board to ascertain what amount of said land, money and
scrip, is due the different counties in the state, and when so ascertained
the same shall be subject to the order of the county judges, or other
proper authorities in the county.
SEc. 984. (3.) That the two thousand dollars hereby appropriated
be refunded the state with ten per cent interest from elate of same,
each county paying an amount proportionate to its share of the lands,
scrip and money received, to be ascertained and withheld by said board
and paid over to the state treasury.
SEc. 985. (4.) Any laws inconsistent with, or contrary to this act,
are hereby repealed.
ARTICLE XI.

Title.

AN AcT to authorize the counties to use the swamp lands to aid in
the construction of railroads and seminary buildings.
[Passed March 22, 1858, took effect April 21, 1858; laws of seventh
general assembly, chapter 132, page 156.]

Swamp lands
diYerted to railroads, etc.
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SECTION 986. (1.) Be it enacted by the General Assembly qf the
State of Iowa, That it shall be competent and lawful for the counties
owning swamp and overflowed lands, to devote the same or the proceeds thereof, either in whole or in part, to the erection of public
buildings for the purpose of education, the building of bridges, roads
and highways, for building institutions of learning or for making
railroads through the county or counties to whom such lands belong:
provided, that before any of said land or the proceeds thereof shall be
so devoted to any of the purposes aforesaid the question whether the
same shall be so done shall be submitted at some general or special
election to the people of the county.
SEC. 987. (2.) The proper officer or officers of any county may
contract with any person or company for the transfer and conveyance
of said swamp or overflowed lauds, or the proceeds thereof or otherwise appropriate the same to such person or company or to their use,
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£or the purpose. of aiding or carrying out any of the objects mentioned
in the first section of this act, which said contract shall be reduced to
writing and signed by the respective parties or their lawful authorized
agents.
SEc. 988. (3.) Before such contract shall be of any force or validity the same shall be published for four weeks immediately preceding
some general or special electwn in some newspaper published in the
county and if there be none published therein, then three copies of the
same shall be posted in three of the most public places in each township in the county for the length of time aforesaid, together with a
proclamation of the proper officer and directing how and where the
vote thereon shall be taken, and returns made and canvassed and in
what manner or form the people shall vote thereon, and if it shall appear that a majority of the people in a.ny county voting thereon are in
favor of the contract or proposition submitted to them, then and in
that case such contract or proposition shall be binding upon the
parties thereto, but if a majority of the people voting on such proposition are against the same then it shall be null !lnd void: provided,
that no sale, contract or other disposition of said swamp or overflowed
lands shall be valid, unless the person or company to whom the same
are sold, contracted or otherwise disposed of to, shall take the same
subject to all the provisions of the acts of congress of September the
28th. 1850, and shall expressly release the state of Iowa and the county
in which the lands are situate, from all liability for reclaiming said
land.
SEc. 989. (4.) It is further provided that this act shall be so construed as not to interfere with any preemption claim under the act of
1855, chapter 156: provided, said claimant was an actual and bona fide
settler upon such land as provided in section nine of said act and has
not assigned his said preemption
SEc. 990. (5.) Nothing in this act shall be so construed as to
authorize or allow the people of any county or officer thereof in any
manner to contract or otherwise dispose of the swamp or overflowed
lands belonging to any county attached thereto for elecf;ion, judicial or
other purposes.
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AN AcT to repeal chapter 135 o£ the acts of the twelfth general
assembly.

Title.

SECTION 1. Be it enacted by the General Assembly of tlte State of 1868: ch. 135.
Iowa, That chapter 135 of the acts of the twelfth general assembly ~T.~fo~~.c~:is hereby repealed.
settleland
with u.
s. abolished.
SEC. 2. ThIS ac t , b mug deemed o£ Imme 1at e Importance, sh all be In claims
fiorce from and after its publication in the Iowa State Register and ~ublication
Iowa State Leader, newspapers published at Des Moines, Iowa.
ause.
Approved, March 18th, 1874.
0

o

0

a·

0

0
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I hereby certify that the foregoing act was published in Des Moines
in the Iowa Daily State Leader, March 30, and in· the Iowa Daily
State Register, April 2, 1874.
JosrAH T. YoUNG, Secretary of State.

(CHAPTER 8, LAWS OF 1861.)
SWAMP LANDS.
Title.

AN AcT giving control of the swamp lands in the several counties of
the state to the board of supervisors.
SECTION 1. Be it enacted the General Assembly of the State of
Iowa, The swamp lands in the several counties in the state be and
the same are hereby placed under the control of the boards of supervisors of said counties respectively.
SEc. 2. The acts of all boards of supervisors in any county of this
state in relation to swamp lands heretofore done and performed are
hereby legalized and ratified.
SEc. 3. This act being deemed of immediate importance shall
be in force upon its publication in the Iowa State Register, Iowa
State Journal and the Commonwealth, or either two of said newspapers, any law to the contrary notwithstanding.
Approved, May 28th, 1861.

(CHAPTER 160, LAWS

OF

1862).

SWAMP LANDS.
Title.

AN AcT to authorize the governor and board of county supervisors to appoint agents in regard to swamp lands belonging to
the state of Iowa, and defining their duties.

Gov. appoint

SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa, ~hat the governor is hereby autltorized and empowered to appoint an agent or agents to make a settlement with the commissioners
of the general land office, for the lands enuring to the state of Iowa
by an act of cong;ress, entitled "An act to enable the state of ArkanS&'ii and other states to reclaim the swamp and overflowed lands within·
their limits," approV'ed September 28th, 1850.
SEC. 2. That when the general government shall have issued the
land scrip and refunded the money to this state, as provided in the
act of congress approved March 2d, 1855, said land script shall be deposited with the state treasurer\ subject to the order of the board of
supervisors of the county to which said money or land scrip shall
belong, as hereinafter provided.
SEc. 3. That as soon as any of the land scrip, referred to in the
second section hereof, shall be received by the register of the state

&{!en to.
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Scrip tr&nl•
!erred.
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land office, he shall immediately notify the governor of such fact;
when it shall be the duty of the governor to appoint an agent or
agents to receive and locate said scrip; and the appointment of the
governor with the great seal of the state attached, shall be sufficient
authority for the register of the state land office to transfer to the
person so presenting said appointment, any of the land scrip referred
to in this act.
SEc. 4. vVhen the agent contemplated in the third section ht>reof,
shall by virtue of his office, receive any of the land scrip herein referred to, it is hereby made his duty to proceed to the most convenient
land office at which said land scrip can be located, and make selections
of the number of acres of land named in the scrip he may then have
in his possession, and make his return in writing, accompanied with
the certificate of the register of the land office where said location
may be made, to the register of the state land office. But if there
should not be a sufficient number of acres of land subject to be selected
by said agent in any one of the government land offices to which said
agent may apply, he is authorized to apply to any or all of such offices
wherein said scrip can be located, until the scrip in his possession
shall be disposed of.
SEc. 5. As soon as any agent contemplated by this act shall deliver
his return as provided in this act, to the register of the state land
office, it is hereby made the duty of said register to file and record the
same according to law, and immediately thereafter send a certified
copy thereof to the commissioner of the general land office, and demand and receive from said commissioner a patent for the lands thus
located, and when such patent shall have been received by said register
in his office, he is hereby required to notify the governor of the receipt
thereof, when it shall be the duty of the governor to deed the same to
the county or counties to which it belongs, and mail the same to the
clerk of the board of supervisors of such county.
SEc. 6. Before any agent contemplated by this act will be authorized to enter upon the discharge of the duties herein assigned him, he
shall execute a bond to the state of Iowa, in a penal sum to be fixed by
the governor and register of the state land office, and with sureties to
be approved by them, which approval shall be in writing on the back
of said bond, and signed by the governor and register, which said bond
after being so approved shall be by them deposited and recorded in
the office of the secretary of state, and shall be for the benefit of any
party injured by a breach thereof.
SEc. 7. That the agent or agents appointed by virtue of the provisions of the first section of this act, shall act under and by virtue of
written instruction,; given them by the governor and register of the
state land office. But in no case shall said agent be instructed or empowered to receive from the general government any portion of the
money clue from the government to this state.
SEc. 8. It shall be the duty of the register of the state land office
upon the information that the money clue this state, or any part thereof can be obtained, to notify the state treasurer, with information to
what county it belongs, wh~n it shall be the duty of said treasurer to
receive and collect the same.
SEc. 9. The state treasurer shall, as soon as any of the said money
comes into his hands by virtue of this act, notify the clerk of the
board of supervisors of the county to which said money belongs, and
upon the receipt of such information by any such clerk in this state,
71
.
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it shall be his duty to communicate such information to the supervisors of his county at their first regular meeting thereafter, and when
the board of supervisors of any such county shall by an agent appointed by them, present an order to the state treasurer for the money
belonging to their county, certified to by the clerk of said board, with
the county seal thereto attached, to the state treasurer, he shall pay
over to such agent the money belonging to said county, and their order so presented shall be a sufficient voucher to the treasurer for the
payment by him of said money.
SEc. 10. The board of supervisors of any county in this state or
the clerk thereof, shall not deliver to any 'lgent appointed by them
to receive the money due to any such county, as contemplated in this
act, any order or orders to draw such money until such agent or aQ"ents
shall have executed a bond to such county in a penalty equal to~dou
ble the amount of money to be drawn by him, with sureties to be
approved by said board for t.he faithful discharge of his said trust.
SEc. 11. That the agents appointed by the board of supervisors by
virtue of this act shall receive in full compensa~ion for their services
three dollars per day for the time actually employed by them on said
services, said compensation to be paid by the counties receiving said
lands or money, and such further sums of money to pay the traveling
expenses of said agent while acting in the discharge of his duties as
may be agreed upon by and between said agent and the board of supervisors of the county or counties for whose benefit he is acting.
SEC. 12. The agent or agents appointed by the governor under the
provisions of this act shall receive as a full compensation for the services rendered, and expenses incurred by virtue of said appointment,
the sum of four dollars per day, which said compensation shall be paid
by the state; but the amount so paid shall be divided pro rata among
the several counties, according to the amount in value of the money
and lands secured to such county by the provisions of this act, the
land to be valued at $1.25 per acre, and the amount so found due by
each county to the state shall be paid before such county shall receive
its share of the money and lands which may be obtained under the
provisions of this act.
SEC. 13. Notwithstanding the foregoing provisions of this act, the
board of supervisors of any county, for the purpose of expediting a settlement of the claim of such county, may nominate to the governor a
suitable person or special agent to settle said claim; and the governor
shall thereupon appoint such person the special agent of the state to
make such settlement with the United States for the swamp lands
within the territorial limits of such county. The proceeds of such settlement may be received by such agent, and shall be delivered to the
said board of supervisors for the use of the county. The costs, expenses and compensation of such special agent shall be paid by the
county requesting appointment thereof.
·
SEc. 14:. All acts and parts of acts coming in conflict with this act
are hereby repealed.
Approved, April 18, 1862.
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1861.)

SWAMP LANDS •

.AN .AcT giving control o£ the swamp lands in the several counties o£
the state to the board o£ supervisors.

Title.

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, The swamp lands in the several counties in the state be an·d
the same are hereby placed under the control o£ the boards o£ supervisors o£ said counties respectively.
SEc. 2. The acts o£ all boards o£ supervisors in any county o£ this
state in relation to swamp lands heretofore done and performed, are
hereby legalized and ratified .
.Approved, May 28, 1861.

Placed under
control of
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SWAMP LANDS •

.AN .AcT to amend section nine hundred and eighty-six (986) o£ the
revision of 1860, in relation to swamp lands.

Title.

SECTION 1. Be it enacted by the General Assembly qf the State f!f
Iowa, That section nine hundred and eighty-six o£ the revision o£
1860, be so amended as to read as follows: That it shall be competent
and lawful £or the counties owning swamp and overflowed lands to
devote the same, or the proceeds thereof. either in whole or in part to
the erection o£ public buildings £or the purpose o£ education, the
building o£ bridges, roads and highways, for building institutions o£
learning, or £or a permanent school fund £or the use o£ the county to
which such lands belong, or £or building county buildings, or for
making railroads through the county or counties to which such lands
belong; provided, that before any o£ said land or the proceeds thereof
shall be so devoted to any o£ the purposes aforesaid, the question
whether the same shall be so done shall be submitted at some general
or special election to· the people o£ the county; [and £or that purpose
the boards o£ supervisors are hereby authorized to call a special election i£ properly petitioned £or by the legal voters o£ the county]; provided always, that no county is hereby released £rom its obligations to
make the necessary drains and levees contemplated by act o£ congre~s
passed September 28, 1850, and the act o£ the general assembly o£ this
state, passed January 13, 1853.
SEc. 2. This act being deemed o£ immediate importance, shall take
effect and be in force £rom and after its publication in the Daily·State
Register and Des Moines Times.
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dlspose of their
swamp lands.

Amended by
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(CHAPTER 67, LAWS OF 1864.)
SALE OF SWAMP LANDS.
Title.

AN AcT for the sale o£ the swamp lands in the several counties in this
state.

Appoint appraisers.

S:~~:cTION 1. Be it enacted by the General Assembly of the State of
Iowa, That the county boards of supervisors o£ the several counties o£
this state may appoint three citizens o£ such county whose duty it
shall be to make a careful examination o£ the swamp lands within
such county situated ·and lying in, along or contiguous to navigable
streams; such lands being subject to periodical overflow during any o£
the summer months, which have been or may hereafter be confirmed
to such county and remaining unsold, and proceed to appraise the
value o£ the same, and said appraisers shall make a return o£ the valuation o£ such swamp lands to the clerk o£ the board o£ supervisors
within thirty days £rom the time o£ receiving notice o£ their appointment.
SEc. 2. All other swamp lands in the counties of this state, not lying in or along navigable streams, and not subject to such overflow aS"
provided in section one o£ this act, may be appraised and sold under
the provisions o£ this act, but all lands not subject to such overflow
shall not be appraised or sold for a sum less than one dollar per acre;
provided, that the words "navigable streams," as is used in this act,
shall be construed to mean streams actually navigated by steamboats
during the summer months.
SEc. 3. The appraisers provided for in section one o£ this act, before entering upon the discharge o£ the duties therein prescribed, shall
take and subscribe an oath to faithfully perform the duties assigned
them, and such appraisers shall each receive two dollars per day for
each day actually employed in such service, to be paid out o£ the funds
arising from the sale o£ swamp lands.
SEc. 4. When the swamp lands have been appraised as provided in
this act, the board o£ supervisors o£ such county may authorize such
swamp lands to be sold at public or private sale; ;provided, said lands
shall not be sold for a less sum than their apprmsed value, and provided further, that no lands, except such as are provided for in section
oue of this act, shall be sold for less than one dollar per acre.
SEc. 5. All acts and parts o£ acts inconsistent with the provisions
of this act are hereby repealed.
·
Approved, March 22, 1864.
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(CHAPTER 134, LAWS OF 1878.)
DISPOSITION TO BE MADE OF SWAl!P LAND INDEMNITY FUND NOW
HELD BY THE TREASURER OF STATE.
Title.

AN ACT to authorize the treasurer of state to pay to the several counties the amount of the swamp land indemnity fund that has been
withheld by him and his predecessors in office under the pro·
vision o£ section 12, chapter 160 o£ the acts of the ninth general
assembly.
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WHEREAS, The treasurer of state has, by authority granted in sec- Preamble..
tion 12, chapter 160 of the acts of the ninth general assembly, retained
from time to time out of [the] swamp laud cash indemnity fund be- Part of fund retained to pay
longing to the several counties of the state, and passing through his expenses
of
office, a percentage of said fund to reimburse the state for supposed state.
expensf's incurred in securing the payment of said cash indemnity
from the United States; and,
WHEREAS, The money thus retained now lies idle in the treasury But never used.
for want of lawful authority to use the same; therefore,
SECTION 1. Be it enacted by the General Assembly Q/ the State qf And amount
Iowa, That the treasurer of state shall pay to the treasurer of each shall1betpald to
county the amount of the swamp land indemnity fund that has been ~~~~ Y reasretained by him or his predecessors in office under the provision of
section 12, chapter 160 of the acts of the ninth general assembly, and
take a receipt therefor of said county treasurer in triplicate, one of
which he shall retain in his office, and file one with the auditor of state,
and one with the auditor of the county receiving the money.
SEc. 2. Upon the receipt from the treasurer of state of the receipt Disposition to
be made of
of the county treasurer, the auditor of the county shall notify the money
by
board of supervisors at their first meeting thereafter of the amount so county.
paid, and they shall make such disposition of the money thus received
as shall be just and equitable and for the best interest of the county.
SEc. 3. Hereafter, on the receipt of any money from the United. Treasurer of
States in payment of cash indemnity for swamp lands, the treasurer of ~t:r~a~~.~ r~tain
state shall pay to the county entitled thereto the full amount received s.nypartotlund.
by him for such county in accordance with the provisions of chapter
160 of the acts of the ninth general assembly, and shall not retain any
part thereof to reimburse the state.
SEc. 4. This act shall take effect from and after its publication ac- Publication.
cording to law.
Approved, March 25, 1878.
I hereby certify that the foregoing act was published in the Iowa
State Register and Iowa State Leader, April 4, 187H.
JOSIAH T. YouNG, Secretary of "State.

(CHAPTER 180, LAWS OF 1880.)
LEGALIZING DEEDS

BY

COUNTIES FOR SWAMP LANDS.

AN AcT to legalize deeds by counties of swamp and other lands owned
and conveyed by such counties.
WHEREAS, Prior to the taking effect o£ the revision of 1860 all conveyances of real estate owned by counties were required to be executed
in the the name of the county, by the county judge in his official capacity, with the county seal attached; and,
WHEREAS, By the revision of 1860, conveyances of swamp land
were required to be executed by the county court, and countersigned
by the clerk of said court, with the seal of the county attached; and,
WHEREAS, In many counties of this state deeds conveying swamp
and other lands have been executed without having the county seal attached, and others without being countersigned by the clerk with the
seal of the county attached or affixed thereto; and,

Title.
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Doubts have arisen as to the validity of said deeds;

SEcTION 1. Be it enacted by the General Assembly qf the State f!f
Iowa, That all deeds heretofore executed by a county judge, or count,y
court, or the chairman of the board of supervisors of any county, anrl
to which the officer executing the same has failed or omitted to affix
the county seal, and all deeds where the clerk ha..'l failed or omitted to
countersign when required so to do, be and the same are hereby legalized and made valid the same in all respects as though the law had in
all respects been fully complied with.
Approved, March 26, 1880.

ORGANIC LAWS.
ORGANIC LAW OF MICHIGAN.

AN AcT to divide the Indiana territory into two separate governments.
SECTION 1. Be it enacted by the Senate and House of ReprPsentatives of the United States of America in Congress assembled, That
from and after the thirtieth day of Jun.e next, all that part of the Indiana territory which lies north of a line drawn east from the southerly bend or extreme of Lake Michigan until it shall intersect Lake
Erie, and east of a line drawn from the said southerly bend through
the middle of said lake to its northern extremity, and thence dne north
to the northern boundary of the United States, shall, for the purpose
of temporary government, constitute a separate territory, and be called
Michigan.
SEc. 2. And be it further enacted, That there shall be established
within the said territory a government in all respects similar to that
provided by the ordinance of congress, passed on the thirteenth day of
July, one thousand seven hundred and eighty-seven, for the government of the territory of the United States northwest of the river
Ohio; and by an act passed on the seventh day of August, one thousand seven hundred and eighty-nine, entitled "an a<!t to provide for
the government of the territory northwest of the river Ohio"; and the
inhabitants thereof shall be entitled to and enjoy all and singular the
rights, privileges and advantages granted and secured to the people of
the terntory of the United States northwest of the river Ohio, by the
said ordinance.
SEc. 3. And be it further enacted, That the officers for the said
territory, who by virtue of this act shall be appointed by the president
of the United States, by and with the advice and consent of the senate, shall respectively exercise the same powers, perform the same
duties and receive for their services the same compensations, as by the
ordinance aforesaid and the laws of the United States, have been provided and established for similar officers in the Indiana territory; and
the duties and emoluments of superintendent of Indian affairs shall be
united with those of the governor.
SEc. 4. And be it further enacted, That nothing in this act contained shall be construed so as, in any manner, to affect the government now in force in the Indiana territory, further than to prohibit
the exercise thereof within the said territory of Michigan from and
after the aforesaid thirtieth day of June next.
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SEc. 5. And be it further en'ac~d, That all snits, process and proceedings which, on the thiriieth day of June next, shall be pending in
the court of any county, which shall be included within the said territory of Michigan; and also all suits, process and proceedings which,
on the said thirtieth day of June next, shall be pending in the general
court of the Indiana territory in consequence of any writ of removal
or order for trial at bar, and which had been removed from any of the
counties included within the limits of the territory of Michigan aforesaid, shall, in all things concerning the same, be proceeded on and
judgments and decrees rendered thereon in the same manner as if the
said Indiana territory had remained undivided.
SEc. 6. And be it further enacted, That Detroit shall be the seat
of government of the said territory, until congress shall otherwise direct.
Approved, January 11, 1805.

ORGANIC LAW OF WISCONSIN.

Title.

AN AcT establishing the territorial government of Wisconsin.

What country
shall constitute
the Wisconsin
territory.

SECTION 1. Be it enacted by the Senate and House qf Representatives qf the United States qf America in Congress asSPmbled, That
from and after the third day of July next the country included within
the following boundaries shall constitute a separate territory, for the
purposes of a temporary government, by the name of Wisconsin; that
is to say: Bo11nded on the east by a line drawn from the northeast
corner of the state of Illinois, through the middle of Lake Michigan,
to a point in the middle of said lake, and opposite the main channel of
Green Bay, and through said channel and Green Bay to the mouth of
the Menomonie river; thence through the middle of the main channel
of said river, to that head of said river nearest to the Lake of the
Desert; thence in a direct line to the middle of said lake; thence
through the middle of the main channel of the Montreal river, to its
mouth; thence with a direct line across Lake Superior, to where the
territorial line of the United States last touches said lake northwest;
thence on the north, with the said territorial line, to the White-earth
river; on the west, by a line from the said boundary line following
down the middle of the main channel of White-earth river to the Missouri river, and down the middle of the main channel of the Missouri
river to a point due west from the northwest corner of the state of
Missouri; and on the south, from said point, due east to the northwest
corner of the state of Missouri; and thence with the boundaries of
the states of Missouri and Illinois, as already fixed by acts of congress.
And after the said third day of July next, all power and authority of
the government of Michigan in and over the territory hereby constituted, shall cease; provided, that nothing in this act contained shall

Proviso.
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be construed to impair the rights of person or property now appertaining to any Indians within the said territory so long as such rights
shall remain unextinguishfld by treaty between the United States and
such Indians, or to impair the obligations of any treaty now existing
between the United States and such Indians, or to impair or anywise
to affect the authority of the government of the United States to make
any regulations respecting such lndian:s, their lands, property or other
rights, by treaty, or law, or otherwise, which it would have been competent for the government to make if this act had never been passed;
provided, that nothing in this act contained shall be construed to inhibit the government of the United States from dividing the territory
hereby established into one or more other territories, in such manner
and at such times as congress shall in its discretion deem convenient
and proper, or from attaching any portion of said territory to any
other state or territory of the United States.
SEc. 2. And be it further enacted, That the executive power and
authority in and over the said territory shall be vested in a governor,
who shall hold his office for three years, unless sooner removed by the
president of the United States. The governor shall reside within the
said territory, shall be commander-in-chief of the militia thereof, shall
perform the duties and receive the emoluments o£ superintendent o£
Indian affairs, and shall approve of all laws passed by the legislative
assembly before they shall take effect; he may grant pardons for
offenses against the laws o£ the said territory, and reprieves £or offenses
against the laws o£ the United States, until the decision o£ the president can be made known thereon; he shall commission all officers
who shall be appointed to office under the laws of the said territorv,
and shall take care that the laws be faithfully executed.
•
SEc. 3. And be it further enacted, That there shall be a secretary
of the said territory, who shall reside therein, and hold his office for
£our years, unless sooner removed by the president of the United
States; he shall record and preserve all the laws and proceedings o£
the legislative assembly hereinafter constituted, and all the acts and
proceedings of the governor in his executive department; he shall
transmit one copy of the laws and one copy of the executive proceedings on or before the first Monday in December in each year to the
president of the United States; and at the same time, two copies o£
the laws to the speaker of the house of representatives for the use o£
congress. And in case of the death, removal, resignation or necessary
absence o£ the governor from the territory, the secretary shall have,
and he is hereby authorized and required to execute and perform, all
the powers and duties o£ the governor during such vacancy or necessary absence.
SEc. 4. And be it further enacted, That the legislative power shall
be vested in a governor and a legislative assembly. The legislative
assembly shall consist of a council and house o£ representatives. The
council shall consist o£ thirteen members, having the qualifications o£
voters as hereinafter prescribed, whose term o£ service shall continue
four years. The house o£ representatives shall consist o£ twenty-six
members, possessing the same qualifications as prescribed £or the members of the council, and whose term o£ service shall continue two years.
An apportionment shall be made, as nearly equal as practicable, among
the several counties, for the election o£ the council and representatives, giving to each section o£ the territory representation in the ratio
of its population, Indians excepted, as nearly as may be. And the
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said members of the council and house of representatives shall reside
in and be inhabitants of the district for which they may be elected.
Previous to the first election, the governor of the territory shall cause
the census or enumeration of the inhabitants of the several counties
in the territory to be taken and made by the sheriffs of the said cmmties,
respectively, and returns thereof made by said sheriffs to the governor.
The.first election shall be held at such. time and place, and be conducted in such manner as the governor shall appoint and direct; and he
shall, at the same time, declare the number of members of the council
and house of representatives to which each of the counties is entitled
under this act. The number of persons authorized to be elected having the greatest number of votes in each of said counties for the
council, shall be declared, by the said governor, to be duly elected to
the said council; and the person or persons having the greatest number of votes for the hom;e of representatives, equal to the number to
which each county may be entitled, shall also be declared, by the governor, to be duly elected: provided, the governor shall .order a new
election when there is a tie between two or more persons voted for, to
supply the vacancy made by such tie. And the persons thus elected
to the legislative assembly shall meet at such place on such day as he
shall appoint; hut, thereafter, the time, place and manner of holding
and conducting all elections by the people, and the apportioning the
representation in the several counties to the council and house of
representatives, according to population, shall be prescribed by law, as
well as the day of the annual commencement of the session of the
said legislative assembly; hut no session, in any year, shall exceed the
,
term of seventy-five days.
SEc. 5. And be dfurther enacted, That every free white male citizen of the United States, above the age of twenty-one years, who
shall have been an inhabitant of said territory at the time of its
organization, shall be entitled to vote at the first election, and shall be
eligible to any office within tlie said territory; but the qualifications
of voters at all subsequent elections shall be such as shall be determined by the legislative assembly: providPd, that the right o£ suffrage
shall be exercised only by citizens o£ the United States.
SEc. 6. And be it further enacted, That the legislative power of
the territory shall extend to all rightful subjects of legislation; but no
law shall be passed interfering with the primary disposal of the soil;
no tax shall be imposed upon the property of the United States; nor
shall the lands or other property of non-residents be taxed higher than
the lands of other property of residents. All the laws of the governor and legislative assembly shall be submitted to, and, if disapproved by the congress of the United States, the same shall be null
and of no effect.
SEc. 7. And be it further enacted, That all township officers and
all county officers, except judicial officers, justices of the peace, sheriffs
and clerks of courts, shall be elected by the people, in SRch manner as
may be provided by the governor and legislative assembly. The governor shall nominate, and, by and with the advice and consent of the
legislative council, shall appoint, all judicial officers, justices of the
peace, sheriffs and all militia officers, except those of the staff, and all
civil officers not herein provided for. Vacancies occurring in the recess of the council shall be filled by appointments from the governor,
which shall expire at the end of the next session of the legislative assembly; but the said governor may appoint, in the first instance, the
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aforesaid officers, who shall hold their offices until the end of the next
session of the said legislative assembly.
SEc. 8. And be it further enacted, That no member of the legislative assembly shall hold or be appointed to any office created or the
salary or emoluments of which shall have been increased whilst he was
a member, during the term for which he shall have been elected, and
for one year after the ex:piration of such term; and no person holding
a commission under the United States, or any of its officers, except as
a militia officer, shall be a member of the said council, or shall hold
any office under the government of the said territory.
SEc. 9. And be it further enacted, That the judicial power of the
said. territory shall be vested in a supreme court, district courts. probate
courts, and in justices of the peace. The supreme court shall consist
of a chief justice and two associate judges, any two of whom shall be
a quorum, and who shall hold a term at the seat of government of the
said territory, annually, and they shall hold their offices during good
behavior. The said territory shall be divided into three judicial districts; and a district court or courts shall be held in each of the three
districts, by one of judges of the supreme court, at such times and
places as may be prescribed by law. The jurisdiction of the several
courts herein provided for, both appellate and original, and that of
the probate courts, and of the justices of the peace, shall he as limited
by law: provided ltmcever, that the justices of the peace shall not
have jurisdiction of any matter of controversy, when the title or
boundaries of land may be in dispute, or where the debt or sum claimed
exceeds fifty dollars. And the said supreme and district courts, respectively, shall possess chancery as well as common law jurisdiction.
Each district court shall appoint its clerk, who shall keep his office at
the place where the court may be held, and the said clerks shall also
be the registers in chancery; and any vacancy in said office of clerk
happening in the vacation of said court, may be filled by the judge
of said district, which appointment shall continue until the next term of
said court. And writs of error, bills of exception, and appeals in chancery causes, shall l.>e allowed in all cases, from the final decisions of the
said district courts to the supreme court, under such regulations as may
be prescribed by law; but in no case removed to the supreme court, shall
a trial by jury be allowed in said court. The supreme court may appoint its own clerk, and every clerk shall hold his office at the pleasure
of the court by which he shall have been appointed. An'd writs of
error and appeals from the final decisions of the said supreme court
shall be allowed and taken to the supreme court of the United States,
·in the same manner, and under the same regulations, as from the
circuit courts of the United States, where the value of the property,
or the amount in controversy, to be ascertained by the oath or affirmation or either party, shall exceed one thousand dollars. And each of
the said district courts shall have and exercise the same jurisdie.tion, in
all cases arising under the constitution and laws of the United States
as is vested in the circuit and district courts of the United States.
And the first six days of every term of the said courts, or so much
thereof as shall be necessary, shall be appropriated to the trial of
causes arising under the said constitution and laws. And writs of
error, and appeals from the final decisions of the said courts, in all
such cases, shall be made to the supreme court of the territory, in the
same manner as in other cases. 'l'he said clerks shall receive, in all
such ca;;es, the same fees which the clerk of the district court of the
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United States in the northern district of the state of New York receives for similar services.
SEc. 10. And be it further enacted, That there shall be an attorney
Attorney to be
appointed.
for the said territory appointed, who shall continue in office four years,
'unless sooner removed by the president, and who shall receive the
same fees and salary as the attorney of the United States for the
Michigan territory. There shall also be a marshal for the territory
Marshal,
appointed, who £hall hold his office for four years, unless sooner removed by the president, who shall execute all process issuing from the
said courts when exercising their jurisdiction as circuit and district
courts of the United States. He shall perform the same duties, be
subject to the same regulations and penalties, and be entitled to the
same fees, as the marshal of the district court of the United States for
the northern district of the state of New York; and sl1all, in addition,
be paid the sum of two hundred dollars, annually, as a compensation
for extra services.
SEc. 11. And be it further enacted, That the governor, secretary,
Governor, etc.,
to be approved chief justice and associate judges, attorney and marshal, shall be
by the senate.
nominated, and by and with the advice and consent of the senate, appointed by the president of the United States. The governor and
secretary, to be appointed as aforesaid, shall before they act as such
respectively take an oath or affirmation before some judge or justice of
the peace in the existing territory of Michigan, duly commissioned
and qualified to administer an oath or affirmation, to support the constitution of the United States, and for the faithful discharge of the
duties of their respective offices; which said oaths, when so taken, shall
be certified by the person before whom the same shall have been taken,
and such certificate shall be received and recorded by the said secretary
among the executive proceedings. And afterwards the chief justice
and associate judges, and all other civil officers in said territory, before
they act as such, shall take a like oath or affirmation before the said
governor or secretary, or some judge or justice of the territory who
may be duly commissioned and qualified, which said oath or affirmation shall be certified and transmitted by the person taking the same
to the secretary, to be by him recorded as aforesaid; and, afterwards,
the like oath or affimation shall be taken, certified, and recorded, in
such manner and form as may be prescribed by law. The governor
shall receive an annual salary of two thousand five hundred dollars for
Salaries.
his services as governor and as superintendent of Indian affairs. The
said chief justice and associate judges shall each receive an annual
salary of eighteen hundred dollars. The secretary shall receive an
annual salary of twelve hundred dollars. The said salaries shall be paid
quarter-yearly, at the treasury of the United States. The members of
the legislative assembly shall be entitled to receive three dollars each
per day, during their attendance at the sessions thereof, and. three
dollars each for every twenty miles' travel in going to and returning
from the said sessions, estimated according to the nearest usually traveled route. There shall be appropriated, annually, the sum of three
hundred and fifty dollars, to be expended by the governor to defray
Contingent ex- the contingent expenses of the territory, and there shall also be appropenses,
priated annually, a sufficient sum, to be expended by the secretary of
the territory, and upon an estimate to be made by the secretary of the
treasury of the United States, to defray the expenses of the legislative
assembly, the printing of the laws and other incidental expenses; and
the secretary of the territory shall annually account to the secretary
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of the treasury of the United States for the manner in which the
aforesaid sum shall have been expended.
SEC. 12. And be it further enacted, That the inhabitants of the
said territory shall be entitled to, and enjoy, all and singular the rights,
privileges, and advantages, granted and secured to the people of the
territory of the United States northwest of the river Ohio, by the articles of the compact contained in the ordinance for the government of
the said territory, passed on the thirteenth day of July, one thousand
seven hundred and eighty-seven; and shall be subject to all the conditions and restrictions and prohibitions in said articles of compact imposed upon the people of said territory. The said inhabitants shall
also be entitled to all the rights, privileges, and immunities, heretofore
granted and secured to the territory of Michigan, and to its inhabitants, and the existing laws of the territory of !fichigan shall be extended over said territory, so far as the same shall not be incompatible
with the provisions of this act, subject, nevertheless, to be altered,
modified, or repealed, by the governor and legislative assembly of the
said territory of Wisconsin; and further, the laws of the United States
are hereby extended over, and shall be in force in said territory, so far
as the same, or any provisions thereof may be applicable.
SEc. 13. And be it further enacted, That the legislative assembly
of the territory of Wisconsin shall hold its first session at such time
and place in said territory as the governor thereof shall appoint and
direct; and at said session, or as soon thereafter as may by them be
deemed expedient, the said governor and legislative assembly shall proceed to locate and establish the seat of government for said territory,
at such place as they may deem eligible, which place, however, shall
thereafter be subject to be changed by the said governor and legislative assembly. And twenty thousand dollars. to be paid out of any
money in the treasury, not otherwise appropriated, is hereby given to
the said territory, which shall be applied by the governor and legislative assembly to defray the expenses of erecting public buildings at
the Reat of government.
SEc. 14. And be it further enacted, That a delegate to the house
of representatives of the United States, to serve for the term o£ two
years, may be elected by the voters qualified to elect meii\bers of the
legislative assembly, who shall be entitled to the same rights and
privileges as have been granted to the delegates from the several territories of the United States to-the said house of representatives. The
first election shall be held at such time and place or places, and be
conducted in such manner, as the goveruor shall appoint and direct.
The person having the greatest number of votes shall be declared by
the governor to be duly elected, and a ce:rtificate thereof shall be given
to the person so elected.
SEc. 15. And be it further enacted, That all suits, process, and
proceedings, and all indictments and informations which shall be undetermined on the third day of July next, in the courts held by the
additional judge for the Michigan territory, in the counties of Brown
and Iowa; and all suits, process and proceedings, and all indictments
and informations which shall be undetermined on the said day of July,
in the county courts o£ the several counties of Crawford, Brown, Iowa,
Dubuque, Milwaukee, and Des Moines, shall be transferred to be heard,
tried, prosecuted and determined, in the district courts hereby established, which may include the said counties.
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SEc. 16. And be it further enacted, That all cases which shall have
been or may be removed from the courts held by the additional judge
for the Michigan territory, in the counties of Brown and Iowa, by appeal or otherwise, into the supreme court for the territory of Michigan, and which shall be undetermined therein on the third day of
July next, shall be certified by the clerk of the said supreme court, and
transferred to the supreme court of said territory of Wisconsin there
to be proceeded in to final determination, in the same manner that they
might have been in the said supreme court of the territory of Michigan.
SEc. 17. And be it further enacted, That the sum of five thousand
dollars be, and the same is hereby, appropriated, out of any money in
the treasury not otherwise appropnated to be expended by and under
the direction of the legislative assembly of said territory, in the purchase of a library for the accommodation of said assembly, and of the
supreme court hereby established .
.Approved, .April 20, 1836.
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AN ACT to divide the territory of Wisconsin, and to establish the territorial government of Iowa.

Iowa, July 4th,
1838.

SECTION 1. Be it enacted by the Senate and House qf Representatives of the United States of America, in Congress assembled, That
from and after the third day of July next, all that part of the present
territory of Wisconsin which lies west of the Mississippi river, and
west of a line drawn due north from the head waters or sources of the
Mississippi to the territorial line, shall, for the purposes o£ temporary
government, be and constitute a separate territorial government, hy
the name of Iowa; and that, from and after the said third day of July
next, the present territorial government of Wisconsin shall extend
only to that part of the present territory of Wisconsin which lies east
of the Mississippi river. And after the said third day of July next, all
power and authority of the government of Wisconsin, in and over
the territory hereby constituted, shall cease: provided, that nothing
in this act contained shall be construed to impair the rights of person
or property now appertaining to any Indians within the said territory,
so long as such rights shall remain unextinguished by treaty betweer.
the United States and such Indians, or to impair the obligatiom of any
treaty now existing between the United States and such Indians, or to
impair or anywise to affect the authority of the government of the
United States to make any regulations respecting such Indians, their
lands, property, or other rights, by treaty, or law, or otherwise, which
it would have been competent to the government to make if this act
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had never been passedi provided, that nothing in this act contained
shall be construed to inhibit the government of the United States from
dividing the territory hereby established into one or more other territories, in such manner and at such times, as congress shall, in its discretion deem convenient and proper, or from attaching any portion of
said territory to any other state or territory of the United States.
SEC. 2. And be it further enacted, That the executive power and
authority in and over the said territory of Iowa, shall be vested in a
governor, who shall hold his office for three years, unless sooner
removed by the president of the United States. The governor shall
reside within the said territory, shall be commander-in-chief of the
militia thereof, shall perform the duties and receive the emoluments of
superintendent of Indian affairs, and shall approve of all laws passed
by the legislative assembly before they shall take effect; he may grant
pardons for offenses against the laws of said territory, and reprieves for
offenses against the law of the United States, until the decision of the
president can be made known thereon; he shall commission all officers
who shall be appointed to office under the laws of the said territory,
and shall take care that the laws be faithfully executed.
SEc. 3. And be it further enacted, That there shall be a secretary
of the said territory, who shall reside therein, and hold his office for
four years, unless sooner removed by the president of the United
States, he shall record and preserve all the laws and proceedings of the
legislative assembly hereinafter constituted, and all the acts and proceedings of the governor in his executive department; he shall transmit
one copy of the laws and one copy of the executive proceedings, on or
before the first Monday in December in each year, to the president of
the United States; and, at the same time, two copies pf the laws to the
speaker of the house of representatives, for the use of congress. And
in case of the death, removal, resignation, or necessary absence of the
governor from the territory, the secretary shall have, and he is hereby
authorized and required to execute and perform all the powers and
duties of the governor during such vacancy or necessary absence, or
until another governor shall be duly appointed to fill such vacancy.
SEc. 4. And be it further enactrd, That the legislative power shall
be vested in the governor and a legislative assembly. The legislative
assembly shall consist of a·council and house of representatives. The
council shall consist of t.hirteen members, having the qualifications of
voters as hereinafter prescribed, whose term of service shall continue
two years. The house of representatives shall COJ;J.sist of twenty-six
members, possessing the same qualifications as prescribed for the memhers of the council, and whose term of service shall continue one
year. An apportionment shall be made as nearly equal as practicable
among the several counties, for the election of the council and representatives, giving to each section of the territory representation in the
ratio of its population, Indians excepted, as nearly as may be. And
the said members of the council and house of representatives shall
reside in, and be inhabitants of the district for which they may be
elected. Previous to the first election, the governor of the territory
shall cause the census or enumeration of the inhabitants of the several
counties in the territory, to be taken and made by the sheriffs of the said
counties respectively, unless the same shall have been taken within three
months previous to the third day of July next, and returns thereof
made by said sheriffs to the governor. The first election shall be held
at such time and place, and be conducted in such manner as the gov-
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ernor shall appoint and direct; and he shall at the same time, declare
the number o£ members o£ the council and house of representatives to
which each of the counties or districts are entitled under this act.
The number of persons authorized to be elected having the greatest
number of votes in each of the said counties or districts for the council, shall be declared by the said governor to be duly elected to the
said council; and the person or persons having the greatest number of
votes for the house of representatives, equal to the number to which
each county may be entitled, shall also be declared by the governor to
be duly elected: provided, the governor shall order a new election
when there is a tie between two or more persons voted for, to supply
the vaeancy made by such tie. And the persons thus elected to the
legislative assembly shall meet at such place and on such day as he
shall appoint; but thereafter, the time, place, and manner o£ holding
and conducting all elections by the people, and the apportioning the
representation in the several counties to the council and house of
representatives, according to population, shall be prescribed by law,
as well as the day of the annual commencement of the session of the
said legislative assembly; but no session in any year, shall exceed the
term of seventy-five days.
SEc. 5. And be it further enacted, That every free white male citizen
of the United States, above the age of twenty-one years, who shall
have been an inhabitant of said territory at the time of its organization shall be entitled to vote at the first election, and shall be eligible
to any office within the said territory; but the qualifications of voters,
at all subsequent elections, shall be such as shall be determined by
the legislative assembly: provided, that the right of suffrage be exercised only by citizens of the United States.
SEc. 6. And be it further enacted, That the legislative power of
the territory shall extend to all rightful subjects of legislation; but
no law shall be passed interfering with the primary disposal of the
soil; no tax shall be imposed upon the property of the United States;
nor shall the lands or other property of non-residents be taxed higher
than the lands or other property of residents. All the laws of the
governor and legislative assembly shall be submitted to, and if disapproved by the congress of the United States, the same shall be null
and of no effect.
SEc. 7. And be it further enacted, That all township officers, and
all county officers except judicial officers, justices of the peace, sheriffs,
and clerks of courts, shall be elected by the people, in such manner as
is now prescribed by the laws of the territory of Wisconsin, or as
may, after the first election, be provided by the governor and legislative assembly of Iowa territory. The governor shall nominate, and,
by and with the advice and consent of the legislative council, shall
appoint all judicial officers, justices of the peace, sheriffs, and all militia officers, except those of the staff, and all civil officers not herein
provided for. Vacancies occurring in the recess of the council, shall
be filled by appointments from the governor, which shall expire at the
end of the next session of the legislative assembly; but the said governor may appoint, in the first instance, the aforesaid officers, who
shall hold their offices until the end of the next session of the said
legislative assembly.
SEc. 8. And be it further enacted, That no member o:£ the legislative a.<>sembly shall hold, or be appointed to, any office created, or
the salary or emoluments of which shall have been increased whilst he
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was a member, during the term for which he shall have been elected,
and for one year after the expiration of such term; and no person
holding a commission or appointment under the United States, or any
of its officers, except as a militia officer, shall be a member of the said
council or house of representatives, or shall hold any office under the
government of the said territory.
SEc. 9. And be it further enacted, That the judicial power of the
said territory shall be vested in a supreme court, district courts, probate courts, and in justices of the peace. The supreme court shall
consist of a chief justice and two assocmte judges, any two of whom
shall be a quorum, and who shall hold a term at the seat of government of the said territory annually; and they shall hold their offices
during the term of four years. The said territory shall be divided
into three judicial districts; and a district court or courts shall be held
in each of the three districts, by one of the judges of the supreme
court, at such times and places as may be prescribed by law; and the
said judges shall, after their appointment, respectively, reside in the
districts which shall be assigned to them. The jurisdiction of the several courts herein provided for, both appellate and original, and that
of the probate courts, and of the justices of the peace, shall be as
limited by law; provided, however, that justices of the peare shall not
have jurisdiction of any matter of controversy, when the title or
boundaries of land may be in dispute,. or where the debt or sum
claimed exceeds fifty dollars. And the said supreme and district courts,
respectively, shall possess a chancery as well as a common law jurisdiction. Each district court shall appoint its clerk, who shall keep
his office at the place where the court may be held, and the said clerks
shall also be the registers in chancery; and any vacancy in said office
of clerk, happening in the vacation of said court. may be filled by the
judge of said district, which appointment shall continue until the
next term of said court. And writs of error, bills of exception, and
appeals in chancery causes, shall be allowed in all cases, from the fi.1.al
decisions of the said district courts to the supreme court, under such
regulations as may be prescribed by law; but in no case, removed to
the supreme court, shall trial by jury be allowed in said court. The
supreme court may appoint its own clerk, and every clerk shall hold
his office at the pleasure of the court by which he shall have been appointed. And writs of error and appeals from the final decision of
the said supreme court shall be allowed and taken to the supreme
court of the United States, in· the same manner and under the same
regulations as from the circuit courts of the United States, where the
value of the property, or the amount in controversy, to be ascertained
by the oath or affirmation of either party, shall exceed one thousand
dollars. And each of the said district courts shall have and exercise
the same jurisdiction in all cases arising under the constitution and
laws of the United States, as is vested in the circuit and district courts
of the United States. And the first six days of every term of the
said courts, or so much thereof as may be necessary, shall be appropriated to the trial of causes arising under the said constitution and
laws. And writs of error and appeals from the final decisions of the
said courts, in all such cases, shall be made to the supreme court of
the territory, in the same manner as in other cases. The said clerk
shall receive in all such cases, the same fees which the clerks of the
districts courts of Wisconsin territory now receive for similar services.
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SEc. 10. And be it further enacted, That there shall be an attorney
for the said territory appointed, who shall continue in office four years,
unless sooner removed by the president, and who shall receive the
same fees and salary as the attorney of the United States for the
present territory of Wisconsin. There shall also be a marshal for the
territory appointed, who shall hold his office for four years, unless
sooner removed by the president, who shall execute all process issuing
from the said courts when exercising their jurisdiction as circuit and
district courts of the United States. He shall perform the same duties, be subject to the same regulations and penalties, and be entitled
to the same fees as the marshal of the district court of the United
States for the present territory of Wisconsin; and shall, in addition,
be paid the sum of two hundred dollars annually as a compensation
for extra services.
SEc. 11. And be it further enacted, That the governor, secretary,
chief justice and associate judges, attorney, and marshal, shall be
nominated, and, by and with the advice and consent of the senate,
appointed by the president of the United States. The governor nnd
secretary, to be appointed as aforesaid, shall, before they act as such,
respectively take an oath or affirmation, before some judge or justice
of the peace in the existing territory of ·wisconsin, duly commissioned
and qualified to administer an oath or affirmation, or before the chief
justice or some associate justice of the supreme court of the United
States, to support the constitution of the United States, and for the
faithful discharge of the duties of their respective offices; which said
oath, when so taken, shall be certified by the person before whom tht>
same shall have been taken, and such certificate shall be received and
recorded by the said secretary among the executive proceedings. And,
afterwards, the chief justice and associate judges, and all other civil
officers in said territory, before they act as such, shall take a like oath
or affirmation, before said governor, or secretary, or some judge or
justice of the territory, who may be duly commissioned and qualified,
which said oath or affirmation shall be certified and transmitted, by
the person taking the same, to the secretary, to be by him recorded as
.aforesaid; and, afterwards, the like oath or affirmation shall be taken,
certified, and recorded in such manner and form as may be prescribed
by law. The governor shall receive an annual salary of fifteen hundred dollars as governor, and one thousand dollars as superintendent
of Indian affairs. The said chief judge and associate justices shall
each receive an annual salary of fifteen hundred dollars. The se~;re
tary shall receive an annual salary of twelve hundred dollars. The
said salaries shall be paid quarter-yearly, at the treasury of the United
States. The members of the legislative assembly shall be entitled to
receive three dollars each, per day, during their attendance at the sessions thereof, and three dollars each for every twenty miles travel in
going to, and returning from the said sessions, estimated according to
the nearest usually traveled route. There shall be appropriated annually the sum of three hundred and fift.y dollars to be expended by the
governo:t: to defray the contingent expenses of the territory; and there
shall also be appropriated annually a sum sufficient to be expended by
the secretary of the territory, and upon an estimate to be made by
the secretary of the treasury of the United States, to defray the expenses of the legislative assembly, the printing of the laws, and other
incidental expenses; and the secretary of the territory shall annually
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account to the secretary of the treasury of the United States for the
manner in which the aforesaid sum shall have been expended.
SEc. 12. And be it further enacted, That the inhabitants of the
said territory shall be entitled to all the rights, privileges and immunities heretofore granted and secured to the territory of Wisconsin, and
to its inhabitants; and the existing laws of the territory of ·wisconsin
shall be extended over said territory, so far as the same be not incompatible with the provisions of this act, subject, nevertheless, to be
altered, modified, or repealed by the governor and legislative assembly
of the said territory of Iowa; and, further, the laws of the United
States are hereby extended over, and shall be in force in said territory,
so far as the same, or any provisions thereof, may be applicable.
SEc. 13. And be it further enacted, That the legislative assembly
of the territory of Iowa shall hold its session at· such time and place,
in said territory, as the governor thereof shall appoint and direct; and
at said session, or as soon thereafter as may by them be deemed expedient, the said governor and legislative assembly shall proceed to locate
and establish the seat of government for said territory, at such place
as they may deem eligible, which place, however, shall thereafter be
subject to be changed by the governor and legislative assembly. And
the sum of twenty thousand dollars, out of any money in the treasury
not otherwise appropriated, is hereby granted to the said territory of
Iowa, which shall be applied by the governor and legislative assembly
thereof, to defray the expenses of erecting public buildings at the seat
of government.
SEc. 14. And be' it further enacted, That a delegate to the house
of representatives of the United States, to serve for the term of two
years, may be elected by the voters qualified to elect members of
the legislative assembly, who shall be entitled to the same rights
and privileges as have been granted to the delegates from the several territories of the United States to the said house of representatives. The first election shall be held at such time and place or places,
and be conducted in such manner as the governor shall appoint and
direct. The person having the greatest number of votes shall be declared by the governor to be duly elected, and a certificate thereof
shall be given to the person so elected.
SEc. 15. And be it further enacte(l, That all suits, process, and
proceedings, and all indictments and informations, which shall be undetermined on the third day of July next, in the district courts of
'Wisconsin territory, west of the Mississippi river, shall be transferred
to be heard, tried, prosecuted and determined in the district courts
hereby established, which may include the said counties.
SEc. 16. And be it further enacted, That all justices of the peace,
constables, sheriffs, and all other executive and judicial officers, who
shall be in office on. the third day of July next, in that portion of the
present territory of Wisconsin, which will then, by this act, become
the territory of Iowa, shall be, and are hereby authorized and required
to continue to exercise and perform the duties of their respective
offices, as officers of the territory of Iowa, temporarily, and until they
or others shall be duly appointed to fill their places by the territorial
government of Iowa, in the manner herein directed: provided, that no
officer shall hold or continue in office by virtue of this provision, over
twelve months from the said third day of July next.
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SEc. 17. And be it further enacted, That all causes which shall
have been or may be removed from the courts held by the present territory of Wisconsin, in the counties west of the Mississippi river, by
appeal or otherwise, into the supreme court for the territory of Wisconsin, and which shall be undetermined therein on the third day of
July next, shall be certified by the clerk of the said supreme court,
and transferred to the supreme court of said territory of Iowa, there
to be proceeded in to final determination, in the same manner that
they might have been in the said supreme court of the territory of
·wisconsin. ·
SEc. 18. And be it further enacted, That the sum of five thousand
dollars be, and the same is hereby appropriated, out of any money in
the treasury not otherwise appropriated, to be expended by, and under
the direction of the governor of said territory of Iowa, in the purchase of a library, to be kept at the seat of govPrnment, for the accommodation of the governor, legislative assembly, judges, secretary,
marshal, and attorney of said territory, and such other persons as the
governor and legislative assembly shall direct.
SEc. 19. And be it further enacted, That from and after the day
named in this act for the organizat1on of the territory of Iowa, the
term of the members of the council and house of representatives of
the territory of Wisconsin shall be deemed to have expired, and an
entirely new organization of the council and house of representatives
of the territory of Wisconsin, as constituted by this act, shall take
place as follows: As soon as practicable, after the passage of this act,
the governor of the territory of Wisconsin shall apportion the thirteen
members of the council, and twenty-six members of the house of
representatives, among the several counties or districts comprised within
said territory, according to their population, as nearly as may be,
(Indians excepted). The first election shall be held at such time as
the governor shall appoint and direct, and shall be conducted, and returns thereof made in all respects according to the provisions of the
laws of said territory, and the governor shall declare the person having
the greatest number of votes to be elected, and shall order a new election when there is a tie between two or more persons voted for, to supply the vacancy made by such tie. The persons thus elected shall meet
at Madison, the seat of government, on such day as he shall appoint,
but thereafter, the apportioning of the representation in the several
counties to the council and house of representatives, according to population, the day of their election, and the day for the commencement
of the session of the legislative assembly. shall be prescribed by law.
SEc. 20. And be it further enacted, That temporarily, and until
otherwise provided by law of the legislative assembly, the governor of
the territory of Iowa may define the judicial districts of said territory,
and assign the judges who may be appointed for said territory, to the
several districts, and also appoint the time for holding courts in the
several counties in each district, by proclamation to be issued by him;
but the legislative assembly, at their first, or any subsequent session,
may organize, alter, or modify such judicial districts, and assign the
judges, and alter the times of holding the courts, or any of them.
Approved, 'June 12, 1838.
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AMENDMENTS TO THE ORGANIC LAW.
AN ACT to alter and amend the organic law o£ the territories o£
Wisconsin and Iowa.
SECTION 1. Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled, That
every bill which shall have passed the council and house o£ representatives of the territories o£ Iowa and Wisconsin shall, before it becomes a law, be presented to the governor o£ the territory; i£ he
approve he shall sign it, but i£ not, he shall return it with his objections to that house in which it shall have originated, who shall enter
the objections at large on their journal, and proceed to reconsider it.
If, after such reconsideration, two-thirds o£ that house shall agree to
pass the bill, it shall be sent, together with the objections, to the other
house, by which it shall likewise be reconsidered; and i£ approved by
two-thirds of that house it shall become a law. But, in all such cases,
the votes of both houses shall be determined by yeas and nays; and
the names of the persons voting for and against the bill shall be entered on the journals of each house respectively. If any bill shall
not be returned by the governor within three days (Sundays excepted)
after it shall have been presented to him, the same shall be a law in
like manner as if he had signed it, unless the assembly by adjournment
prevent its return, in which case it shall not be a law.
SEc. 2. And be it .fttrther enacted, That this act shall not be so construed as to deprive congress of the right to disapprove of any law
passed by the said legislative assembly, or in any way to impair or
alter the power of congress over laws passed by said assembly.
Approved, March 3d, 1839.

AN AcT to authorize the election or appointment of certain officers
in the territory of Iowa, and for other purposes.
SECTION 1. Be it enacted by the Senate and House qf Representatives of the United States qf America in Congress assembled, That the
legislative assembly of the territory of Iowa, shall be, and are hereby
authorized to provide by law for the election or appointment of
sheriffs, judges of probate, justices of the peace, and county surveyors, within the said territory, in such way or manner, and at such
times and places as to them may seem proper; and after a law shall
have been passed by the legislative assembly for that purpose, all elections or appointments of the above named officers thereafter to be had
or made shall be in pursuance of such law.
SEc. 2. And be itfurther enacted, That the term of service of the
present delegate for said territory of Iowa shall expire on the twentyseventh day of October, eighteen hundred and forty; and the qualified
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electors of said territory may elect a delegate to serve from the said
twenty-seventh day of October to the fourth day of March thereafter,
at such time and place as shall be prescribed by law by the legislative
assembly, and thereafter a delegate &ball be elected, at -such time and
place as the legi:;lative assembly may direct, to serve for a congress, as
members o£ the house of representatives are now elected.
Approved, March 3d, 183ft.

ADMISSION OF lOW A.
AN AcT for the admission of the states of Iowa and Florida into the
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-WHEREAS, the people of the territory of Iowa did, on the seventh day
of October, eighteen hundred and forty-four, by a convention of delegates called and assembled for that purpose, form for themselves a
consitution and state government; whereas, the people of the territory of Florida did, in like manner, by their delegates, on the eleventh day of January, eighteen hundred and thirty-nine, form for
themselves a constitution and state government, both of which said
constitutions are republican; and said conventions having asked the
admission of their respective territories into the union as states, on
equal footing with the original states:
SECTION 1. Be it enacted by the Senate and House qf Representatives of the United States of America in Congress Assembled, That the
states' of Iowa and Florida be, and the same are hereby declared to be
states of the United States of America, and are hereby admitted into
the union on equal footing with the original states, in all respects
whatsoever.
SEc. 2. And be it further enacted, That the following shall be the
boundaries of the said state of I_owa, to-wit: beginning at the mouth
of the Des Moines river, at the middle of the Mississippi, thence by
the middle of the channel of that river to a parallel of latitude passing
through the mouth of the Mankato, or Blue-earth river, thence west
along the said parallel of latitude to a point where it is intersected by
a meridian line, seventeen degrees and thirty minutes west of the meridian of Washington City, thence due south to the northern boundary
line of the state of Missouri, thence eastwardly following that boundary to the point at which the same intersects the Des Moines river,
thence by the middle of the channel of that river to the place of beginning.
SEc. 3. .And be it further enacted, That the said state of Iowa shall
have concurrent jurisdiction on the river Mississippi, and every other
river bordering on the said state of Iowa, so far as the said rivers shall
form a common boundary to said state, and any other state or states
now or hereafter to be formed or bounded by the same; such rivers to
be common to both; and that the said river Mississippi, and the naviga-
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ble waters leading into the same, shall be common highways, and forever free as well to the inhabitants of said state, as to all other citizens
of the United States, without any tax, duty, impost, or toll therefor,
imposed by the said state of Iowa.
SEc. 4. And be it further enacted, That it is made and declared to Assent of people
be a fundamental condition of the admission of said state of Iowa into of
Iowa to this
act ne"essary.
the union, that so much of this act as relates to the said state of Iowa
shall be assented to by a majority of the qualified electors at their township elections, in the manner and at the time prescribed in the sixth
section of the thirteenth article of the constitution adopted at Iowa
City the first day of November, anno Domini eighteen hundred and
forty-four, or by the legislature of said state. And so soon as such
assent shall be given, the president of the United States shall announce
the same by proclamation; and therefrom without further proceedings on the part of congress the admission of the said state of Iowa
into the union, on an equal footing in all respects whatever with the
original states, shall be considered as complete.
SEc. 5. And be it fnrther enacted, That said state of Florida shall Boundaries of
embrace the territories of l!;ast and West Florida, which by the treaty Florida.
of amity, settlement and limits between the United States and Spain,
on the twenty-second day of February, eighteen hundred and nineteen,
were ceded to the United States.
SEc. 6. And be it further enacted, That until the next census and Each one repreapllortionment shall be made, each of said states of Iowa and Florida ~~~!:~tve in conshall be entitled to one representative in the house of representatives
of the United States.
SEC. 7. And be it .further enacted, That said states of Iowa and with
Not to interfere
or tax: the
lands.
Florida are admitted into t l1e union on the express condition that they public
shall never interfere with the primary disposal of the public lands lying
within them, nor levy any tax on the same whilst remaining the property of the United States: provided, that the ordinance of the conven- Ordinanceofthe
tion that formed the constitution of Iowa, and which is appended to ~~~:e~~nb~~
the said constitution, shall not be deemed or taken to have any effect ~~1., on United
or validity, or to be recognized as in any manner obligatory upon the a "·
government of the United States.
Approved, March 3, 1845.

..

AN AcT supplemental to the Act for the admission of the States of
Iowa and Florida into the Union.

Title.

SECTION 1. Be it enacted by the Senate and House of Reresentatires f!( the United States of America in c.mgress Assembled, That
the laws of the United States, which are not locally inapplicable, shall
have the same force and effect within the State of Iowa as elsewhere
within the United States.
SEc. 2. And be itfurtha enacted, That the said state shall be one
district o£ Iowa; and a district court shall be held therein, to consist of
one judge, who shall reside in the said district, and be called a district
judge. He shall hold, at the seat of government of the said state, two
sessions of the said district court annually, on the first Monday in Jannary, and he shall, in all things, have and exercise the same jurisdic-
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tion and powers which were by law given to the judge of the Kentucky district, under an act entitled "an act to establish the judicial
courts of the United States." He shall appoint a clerk for the said
district, who shall reside and keep the records of the said court at the
place of holding the same; and shall receive, for the services performed
by him, the same fees to which the clerk of the Kentucky district
is by law entitled for similar services.
SEc. 3. And be it further enacted, That there shall be allowed to
the judge of the said district court the annual compensation of fifteen
hundred dollars, to commence from the date of his appointment, to be
paid quarterly at the treasury of the United States.
SEc. 4 And be it further enacted, That there shall be appointed in
the said district, a person learned in the law, to act as attorney for the
United States; who shall, in addition to his stated fees, be paid annually by the United States, two hundred dollars, as a full compensation
for all extra services: the said payments to be made quarterly, at the treasury of the United States.
SEc. 5. And be it further enacted, That a marshal shall be appointed
for the said district, who shall perform the same duties, be subject to
the same regulations and penalties, and be entitled to the same fees, as
are prescribed and allowed to marshals in other districts; and shall,
moreover, be entitled to the sum of two hundred dollars annually, as a
compensation £or all extra services.
SEc. 6. And be it further enacted, That in lieu of the propositions
submitted to the congress of the United States, by an ordinance passed
on the first day of November, eighteen hundred and forty-four, by the
convention of delegates at Iowa City, assembled for the purpose of
making a constitution £or the state of Iowa, which are hereby rejected,
the following propositions be, and the same are hereby, offered to the
legislature of the state of Iowa, £or their acceptance or rejection;
which, if accepted, under the authority confeiTed on the said legislature, by the convention which framed the constitution o£ the said
state, shall be obligatory upon the United States.
1. That section numbered sixteen in every township of the public
lands, and, where such section has been sold or otherwise disposed of,
other lands equivalent thereto, and as contigious as may be, shall be
granted to the state for the use o£ schools.
2. That the seventy-two sections of land set apart and reserved for
the use and support of a university by an act o£ congress approved on
the twentieth day of July, eighteen hundred and forty, entitled, "an
act granting two townships of land £or the use of a university in the
territory of Iowa," are hereby granted and conveyed to the state, to be
appropriated solely to the use and support of such university, in such
manner as the legislature may prescribe.
3. That five entire sections of land to be selected and located under
the direction of the legislature, in legal divisions of not less than one
quarter section, from any of the unappropriated lands belonging to the
United States within the said state, are hereby granted to the state for
the purpose o£ comEleting the public buildings of the said state, or for
the erection of pubhc buildings at the seat of government of the said
state, as the legislature may determine and direct.
4. That all salt-springs within the state, not exceeding twelve in
number, with six sections of' land adjoining, or as contiguous as may
be to each, shall be granted to the said state for its use; the same to be
selected by the legislature thereof, within one year after the admission

APPENDIX.]

1145

AN ORDINANCE, ETC.

of said state, and the same, when so selected, to be used on such terms,
conditions, and regulations, as the legislature of the state shall direct:
provided, that no salt-spring, the right whereof is now vested in any Proviso.
individual or individuals, or which may hereafter be confirmed or adjudged to any individual or individuals, shall, by this section, be grantted to said state: and provided also, that the general ·assembly shall Further proviso.
never lease or sell the same, at any one time, for a longer period than
ten years, without the consent of congress.
5. That five per cent of the net proceeds of sales of all public lands Fl ve per cent of
proceeds of
lying within the said state, which have been or shall be sold by con- net
public lands appropriated
gress, from and after the admission of said state, after deducting all roads and for
the expenses incident to the same, shall be appropriated for making canals.
public roads and canals within the said state, as the legislature may
direct: provided, that the five foregoing propositions herein offered are Proviso.
on the condition that the legislature of the said state, by virtue of the
powers conferred upon it by the convention which framed the constitution of the said state, shall provide by an ordinance, irrevocable withnot to Inout the consent of the United States, that the said state shall never Iowa
with disinterfere with the primary disposal of the soil within the same by the terfere
posal of public
etc.
United States, nor with any regulations congress may find necessary lands,
u. S,lands not
for securing the title in such soil ·to the bona fide purchasers thereof; to be taxed.
Non-residents
and that no tax shall be imposed upon lands the property of the no.t
to be taxed
than resiUnited States; and that in no case shall non-resident proprietors be higher
dents.
taxed higher than residents; and that the bounty lands granted, or Bounty lands
from
hereafter to be granted, for military services during the late war, shall, exempt
taxation for
while they continue to be held by the patentees or their heirs. remain three years.
exempt from any tax laid by order or under the authority of the state,
whether for state, county, township, or any other purpose, for the term
of three years from and after the date of the patents, respectively.
Approved, March 3d, 1845.

AN ORDINANCE,
FOR THE GOVERNMENT OF THE TERRITORY OF THE UNITED STATES,
NORTH-WEST OF THE RIVER OHIO.

Be it ordained by the United States, in Congress assembled, That
the said territory, for the purposes of temporary government, be one
district; subject, however, to be divided into two districts, as future
circumstances may, in the opinion of congress, make it expedient.
Be it ordained by the authority qforesaid, That the estates both of
resident and non-resident proprietors in the said territory, dying intestate, shall descend to and be distributed among their children, and the
descendants of a deceased child, in equal parts; the descendants o£ a
deceased child or grandchild, to take a share o£ their deceased parent
in equal parts among them; and where there shall be no children or
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descendants, then in equal parts to the next of kin, in equal degree;
and among collaterals, the children of a deceased brother or sister of
the intestate, shall have, in equal parts among them, their deceased
parent's share; and there shall, in no case. be a distinction between
kindred of the whole and half blood; saving, in all cases, to the widow
of the intestate. her third part of the real estate for life, and one-third
part of the personal estate; and this law relative to descents and dmcer
shc.ll remain in full force until altered by the legislature of the district. And until the governor and judges shall adopt laws, as hereinafter mentioned, estates in the said territory may be devised or bequeathed by wills in writing, signed and sealed by him or her, in whom
the estate may be (being of full age), and attested by three witnesses;
and real estates may be conveyed by lease and release, or bargain and
sale, signed, sealed and delivered by the person, being of full age, in
whom tlw estate may be, and attested by two witnesses, provided such
wills be duly proved, such conveyances be acknowledged, or the execution thereof duly proved, and be recorded within one year after proper
magistrates, courts and registers shall be appointed for that purpose;
and personal property may be transferred by delivery; saving, however, to the French and Canadian inhabitants, and other settlers of
the Kaskaskias, Saint V.incents, and the neighboring villages, who
have heretofore professed themselves citizens of Virginia, their laws
and customs now in force among them, relative to the descent and
conveyance of property.
Be it ordained by the authority aforesaid, That there shall be appointed, from time to time, by congress, a governor. whose commission shall continue in force for the term of three years, unless sooner
revoked by congress; he shall reside in the district, and have a freehold estate therein, m one thousand acres of land, while in the exercise
of his offiee.
There shall be appointed from time to time, by congress, a secretary,
whose commission shall continue in force for four years, unless sooner
revoked; he shall reside in the district, and have a freehold estate therein, in five hundred acres of land, while in the exercise of his office. It
shall be his duty to keep and preserve the acts and laws passed by the
legislature, and the public records of the district, and the proceedings
of the governor in his executive department; and transmit authentic
copies of such acts and proceedings every six months, to the secretary
of congress. There shall be appointed a court, to consist of three
judges, any two of whom to form a court, who shall have a common
law jurisdiction, and reside in the district, and have each therein a
freehold estate in five hundred acres of land, while in the exercise of
their offices; and their commission shall continue in force during good
behaviour.
The governor and judges, or a majority of them, shall adopt and
publish, in the district, such laws of the original states, criminal and
civil, as may be necessary and best suit~d to the circumstances of the
district, and report them to congress from time to time; which laws
shall be in force in the district until the organization of the general
assembly therein, unless disapproved of by congress; but afterwards
the legislature shall have authority to alter them as they shall think
fit.
The ~overnor for the time being, shall be commander-in-chief of
the militia, appoint and commission all officers in the same, below the
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rank of general officers; all general officers shall be appointed and
commissioned by congress.
Previous to the organization of the general assembly, the governor
shall appoint such magistrates and other civil officers, in each county
or township, as he shall find necessary for the preservation of peace and
good order in the same. After the general assf'mlJly shall be organized, the powers and duties of the magistrates and other civil oflicers
shall be regulated and defined by the said assembly; but all magistrates
and other civil officers, not herein otherwise directed, shall, during the
continuance of his temporary government, be appointed by the governor.
For the prevention of crimes and injuries, the laws to be adopted or
made, shall have force in all parts of the district, and for the execution
of process, criminal and civil, the governor shall make proper divisions
thereof; and he shall proceed from time to time, as circumstances may
require, to lay out the parts of the district. in which the Indian titles
shall have been extinguished, into counties and townships. subject,
however, to such alterations as may thereafter be made by the legislature.
So soon as there shall be five thousand free male inhabitants of full
age, in the district, upon giving proof thereof to the governor, they
shall receive authority, with time and place, to elect repret>entatives
from their counties or townships, to represent them in the general
assembly: provided, that for every five hundred free male inhabitants,
there shall be one representative, and so on progressively with the
number of free male inhabitants, shall the right of representation increase, until the number o£ representatives shall amount to twentyfive, after which, the number and proportion of representatives shall
be regulated by the legislature: provided, that no person be eligible or
qualified to act as a representative, unless he shall have been a citizen
of one of the United States three years, and be a resident in the district, or unless he shall have resided in the district three years, and in
either case shall likewise hold in his own right, in fee simple, two hundred acres of land within the same: provided also, that a freehold in
fifty acres of land in the district, having been a citizen of one of the
states, and being resident in the district, or the like freehold, and two
year:::' residence in the district shall be necessary to qualify a man as an
elector of a representative.
The representative thus elected shall serve for the term of two
years; and in case of the death of a representative, or removal from
office, t.he governor shall issue a writ to the county or township for
which he was a member to elect another in his stead, to serve for the
residue of the term.
The general assembly, or legislature, shall consist of the governor,
legislative council, and a house of representatives. The legislative
council shall consist of five members, to continue in office five years,
nnlesR sooner removed by congress; any three of whom to be a quorum.
Aml the members of the council shall he nominated and appointed in
the following manner, to-wit: . as soon as representatives shall be
elected, the govPrnor shall appoint a time and place for them to meet
together, and when met, they shall nominate ten persons, residents in
the district, and each possessed of a freehold in five hundred acres of
land, and return their names to congress; five of whom congress shall
appoint and commission to serve as aforesaid; and whenever a vacancy
shall happen in the council, by death or removal from office, the house
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of representatives shall nominatt> two persons, qualified as aforesaid,
for each vacancy, and return their names to congrPss; one of whom
congress shall appoint and commission for the residue of the term.
And every fiYe years, four months at least before the expiration of the
time of service of the members of the council, the said hom;e shall
nominate ten persons, qualified a,; aforesaid, and return th8ir names to
congress; five of whom congress shall appoint and commission t0
serve as members of the council five years, unless soonPr remowd.
And the governor, legislative council. and house of repre~entativPs,
shall have authority to make laws, in all cases, for the goorl government of the district, not repugnant to the pri11ciples and articles in
this ordinance established and declared. And all hills, having p::tssPtl
by a majority in the house, and by a majority in the council, shall bfl
referred to the governor for his assent; but no hill ·Or legislatiYe act
whatever, shall be of any force without his nssent. The gowrnor
shall have power to convene, prorogue, and dissolve the general assemLly, when in his opinion it shall be cxpedimt.
The governor, judges, lcgislati\·e council, secretary, and such otlwr
officers as congress shall appoint in the district,, shall take au oath or
affirmation, of fidelity and of office; the governor before the president
of congress, and all other officers before the governor. As soon as a
legislature shall be formed in the district, t.he council and house as~em
bled, in one room, shall have authority, hy joint ballot, to elect a delegate to congress, who shall lwve a seat in congress, with a right of
debating, but not of voting, during this temporary government.
And for extending the fundamental principles of civil and religious
liberty, which. form the basis whereupon these republics, t.heir laws,
and constitutions are erected; to fix and establish those principles as
the basis of all laws, constitutions and governments, which forever
hereafter shall be formed in the said territory; to provide also for the
establishment of states, and permanent govemments therein, and for
their admission to share in the federal councils, on an equal footing
with the original states, at as early periods as may be consistent with
the general interest:
It is hereby ordained and rlf!clared, by the authority aforesaid, That
the :following articles shall be considered as articles of compact between
the original states, and the people and states in the said territory, and
fQrever remain lmalterable, unless by common consent, to-wit:
ARTICLE 1. No person demeaning himself in a peaceable and orderly manner, shall ever be molested on account of his mode of worship, or religious sentiments, in the said territory.
ART. 2. The inhabitants of the said territory shall always be entitled to the benefits of the writ of habeas corpus, and trial by jury; of
a proportionate representation of t,he people in the legislature, and of
judicial proceedingR according to the course of the common law. AH
persons shall be bailable, unless for criminal offenses, where the proo-f
shall be evident, or the presumption great. All fines shall be moderate; and no cruel or unusual punishment shall be inflicted. No man
shall be deprived o£ his liberty or property, but by the jurlgment of his
peers, or the law of the land; and should the pu Llic exigencies make
it necessary, for the common preservation, to take any person's property, or to demand his particular services, £ull compensation shall be
made for the same. And in the just preservation of rights and property, it is understood and declared, that no law ought ever to be made,
or have force in the said territory, that shall in any manner whatever
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interfere with or affect private contracts or engagements, bona fide,
and without fraud previously formed.
ART. 3. Religion, morality, and knowledge being necessary to good Education.
government and the happiness of mankind, schools and the means of
education shall forever be encouraged. The utmost good faith shall
always be observed towards the Indians; their lands and property shall The Indians.
never be taken from them without their consent, and in their property,
rights, and liberty, they never shall be invaded or disturbed, unless in
just and lawful wars, authorized by congress; but laws, founded in
justice and humanity, shall, from time to time, be made, for preventing
wrongs being done to them, and for preserving peace and friendship
with them.
to reART. 4. The said territory, and the states which may be formed Territory
main part of the
therein, shall forever remain a part of this confederacy of the Unit.ed confederacy.
States of America, subject to the articl~s of confederation, and to such
alterations therein as shall be constitutiOnally made; and to all the acts
and ordinances of the United States in congress assembled, conformable
thereto. The inhabitants and settlers in the said territory shall be
subject to pay a part of the federal debts, contracted, or to be contracted, and a proportional part of the expenses of government, to be
apportioned on them by congress, according to the same common rule
and measure by which apportionments thereof shall be made on the
other states; and the taxes for paying their proportion shall be laid
and levied by the authority and direction of the legislatures of the
district or districts, or new states, as in the original states, within the
time agreed upon by the United States in congress assembled. The
legislatures of those districts or new states, shall never interfere with The soU.
the primary disposal of the soil by the United States in congress
assembled, nor with any regulations congress may find necessary for
securing the title in such soil to the bona fide purchasers. No tax
shall be imposed on lands, the property of the United States; and in Taxes.
no case shall non-resident proprietors be taxed higher than residents.
Navigable
The navigabl~ waters leading into the Mississippi and St. Lawrence, waters.
and the carrying places between the same, shall be common highways,
and forever free, as well to the inhabitants of the said territory, as to
the citizens of the United States, and those of any other states that
may be admitted into the confederacy, without any tax, impost, or
duty therefor.
ART. 5. There shall be formed, in the said territory, not less than New stale may
three, nor more than five states; and the boundaries of the states, as be formed.
soon as Virginia shall alter her act of cession, and consent to the
same, shall become fixed and established as follows, to-wit: the western
state in the said territory shaH be bounded by the Mississippi, the
Ohio, and \Vabash rivers; a direct line drawn from the Wabash and
Post Vincents, due north to the territorial line between the United
States and Canada; and by the said territorial line to the Lake of the
Woods and Mississippi. The middle state shall be bounded by the
said direct line, the Wabash from Post Vincents to the Ohio, by the
Ohio, by a direct line drawn due north from the mouth of the Great
Miami, to the smd territorial line, and by the said territorial line. The
eastern state shall be bounded hy the last mentioned direct line, the
Ohio, Pennsylvania and the said territorial line: Provided, however,
and it is further understood and decla;·ed, that the boundaries of these
three states shall be subject so far to be altered, that if congress shall
hereafter find it expedient, they shall have authority to form one or
1
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two states in that part of the said territory which lies north of an
east and west line drawn through the southerly bend or extreme of
Lake Michigim. And whenever any of the said states shall have sixty
thousand free inhabitants therein, such state shall be admitted, by its
delegates, into the congress of the United States, on an equal footing
with the original states, in all respects whatever; and shall be at
liberty to form a permanent constitution and state government: provided, the constitution and government so to be formed, shall be
republican, and in conformity to the principles contained in these
articles; and so far as it can be consistent with the general interest of
the confederacy, such admission shall be allowed at an earlier p~riod,
and wh_en there may be a less number of free inhabitants in the state
than sixty thousand.
AnT. 6. There shall be neither slavery nor involuntary servitude in
the said territory, otherwise than in the punishment of crimes, whereof
the party shall have been duly convicted: pr01:ided allW!JS, that any
person escaping into the same, from whom labor or service is lawfully
claimed in any of the original states, such fugitive may bJ lawfully
reclaimed and conveyed to the person claiming his or her labor or ser·
vice, as aforesaid.
Be it ordained by the authority afm·esaid, That the resolutions of
the twenty-third day of April, one thousand seven hundred and eightyfour, relative to the subject 0f this ordinance, be, and the same are
hereby repealed, and declared null and void.
DoNE by the United States, in congress assembled, the thirteenth
day of July, in the year of our Lord, one thousand seven hundred and
eighty-seven, and of their sovereignt.y and independence the twelfth.
WILLIAM GRAYSON, Chairman.
CHARLES THO~IPSON, Secretary.
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Act of Utb'
April~ 1802, as
affected by subsequent acts.
Previo·, B declaration of
aliens.
Act of May 26,
1824, § § ~. 4.

Renunciation of
allegiance.

SECTION 1. Any alien, being a free white person, may be admitted
to become a citizen of the United States, or any of them, on the following conditions, and not otherwise:
1. That he shall have declared, on oath or affirmation, before the
supreme, superior, district, or circuit court, of some one of the states,
or of the territorial districts of the United States, or a circuit or district court of the United States, or before the clerk of either of such
courts two years at least, before his admission; that it was bona .fide
his intention to become a citizen of the United States, and to renounce
forever all allegiance and fidelity to any foreign prince, potentate, state,
or sovereignty, whatever, and particularly, by name, the prince, potentate, state, or sovereignty, whereof such alien may, at the time, be a
citizen or subject.
2. That he shall, at the time of his application to be admitted, declare on oath or affirmation, before some one of the courts aforesaid,
that he will support the constitution of the United States, and th,1t
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he doth absolutely and entirely renounce and abjure all allegiance and
fidelity to every foreign prince, potentate, state, or sovereignty whatsoever, and particularly, by name, the prince, potentate, state, or sovereignty whereof he was a citizen or subject; which proceedings shall
be recorded by the clerk of the court.
3. That the court admitting such alien shall be satisfied that he has
resided within the United States five years at least, and within the
state or territory where such court is at the time held, one year at
least; and it shall further appear to their satisfaction, that during
that time, he has behaved as a man of good moral character, attached
to the principles of the constitution of the United States, and well
disposed to the good order and happiness of the same; provided, that
the oath of the applicant shall, in no case, be allowed to prove his
residence.
Any alien who was residing within the limits, and under the jurisdiction of the United States, before the twenty-ninth day of January,
one thousand seven hundred and ninety-five, may be admitted to become a citizen on due proof made to some one of the courts aforesaid,
that he has resided two years at least, within and under the jurisdiction of the United States, and one year at least, immediately preceding his application, within the state or territory where such court is
at the time held; and on his declaring on oath, or affirmation, that he
will support the constitution of the United States, and that he doth
absolutely and entirely renounce and abjure all allegiance and fidelity
to any foreign prince, potentate, state, or sovereignty whatever, and
particularly, by name, the prince, potentate, state, or sovereignty
whereof he was before a citizen or subject; and, moreover, on its apappearing to the satisfaction of the court, that, during the said term
of two years, he has behaved as a man of good moral character, attached to the constitution of the United States, and well disposed to
the good order and happiness of the same; and where the alien, applying for admi:osion to citizenship, shall have borne any hereditary title,
or been of any of the orders of nobility in the kingdom or state from
which he came, on his moreover making in the court an express renunciation of his title or order of nobility, before he shall be entitled
to such admission; all of which proceedings, required in this proviso
to be performed in the court, shall be recorded by the clerk thereof.
Any alien, being a free white person, who was residing within the
limits, and under the jurisdiction of the United States, at any time
between the eighteenth day of June, one thousand seven hundred and
ninety-eight, and th8 fourteenth day of April, one thousand eight hundred and two, and who has continued to reside within the same, may
be admitted to become a citizen of the United States, without a compliance with the first condition specified in the first section of the act,
entitled "an act to establish an uniform rule of naturalization, and to
repeal the acts heretofore passed on that subject."
Nothing in the first section of the act 22d of J\Iarch, 1816, shall be
construed to exclude from admission to citizenship, any free white
person who was residing within the limits, and under the jurisdiction of
the United States at any time between the eighteeuth day of June,
one thousand seven hundred and ninety-eight, and the fourteenth clay
of April, one thousand eight hundred and two, and who, having continued to reside therein without having made any declaration of intention before a court of record as aforesaid, may be entitled to become a
citizen of the United States according to act 26th of March, 1804.
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Whenever any person without a certificate o£ such declaration o£ intention, as aforesaid, shall make application to be admitted a citizen of
the United States, it shall be proved to the satisfaction of the court,
that the applicant was residing within the limits, and under the jurisdiction of the United States. before the fourteenth day of April, one
thousand eight hundred and two, and has continued to reside within
the same, or he shall not be so admitted. And the residence of the
applicant within the limits and under the jurisdiction of the United
States for at least five years immediately preceding the time of such
application, shall be proved by the oath or affirmation of citizens of
the United States; which citizens shall be named in the record as witnesses. And such continued re11idence within the limits and under
the jurisdiction of the United States, when satisfactorily proved, and
the place or places where the applicant has resided for at least five
years, as aforesaid, shall be stated and set forth, together with the
names of such citizens, in the record of the court admitting the applicant; otherwise the same shall not entitle him to be considered
and deemed a citizen of the United States.
Any alien, being a free white •person, who was residing within the
limits and un'der the jurisdiction of the United States, between the
fourteen.th day of April, one thousand eight hundred and two, and the
eighteenth day of June, one thousand eight hundred and twelve, and
who has continued to reside within the same, may be admitted to become a citizen of the United States, without having made any previous declaration of his intention to become a citizen; provided, that
whenever any person, without a certificate of such declaration of intention, shall make application to be admitted a citizen of the United
States, it shall be proved to the satisfaction of the court that the applicant was residing within the limits and under the jurisdiction of
the United States, before the eighteenth day of June, one thousand
eight hundred and twelve, and has continued to reside within the same,
or he shall not be so admitted; and the residence of the applicant
within the limits and under the jurisdiction of the United States, for
at least five years immediately preceding the time of such application,
shall be proved by the oath or affirmation of citizens of the United
States; which citizens shall be named in the record as witnesses, and
such continued residence within the limits and under the jurisdiction
of the United States, when satisfactorily proved, and the place or
places where the applicant has nesided for at least five years, as aforesaid, shall be stated and set forth, together with the names of such citizens, in the record of the court admitting the applicant; otherwise
the same shall not entitle him to be considered and deemed a citizen of
the United States.
Any alien, being a free white person and minor, under the age of
twenty-one years, who shall have resided in the United States three
years next preceding his arrival to the age of twenty-one years, and
who shall have continued to reside therein to the time he may make
application to be admitted to [be] a citizen thereof, may, after he arrives at the age of twenty-one years, and after he shall have resided
five years within the United States, including the three years of his
minority, be admitted a citizen o£ the United States, without having
made the declaration required in the first condition of the first section
of the act to which this is in addition three years previous to his admission; provided, such alien shall make the declaration required therein
at the time of his or her admission; and shall further declare on oath,
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and prove to the satisfaction of the court, that, for three years next
preceding, it has been the bona fide intention of such alien to become
a citizen of the United States; and shall, in all other respects, comply with the laws in regard to naturalization.
In case the alien applying to be admitted to citizenship shall have
borne any hereditary title, or been of any of the orders of nobility in
the kingdom or state from which he came, he shall, in addition to the
;,.hove requisites, make an express renunciation of his title or order of
nobility in the court to which his application shall be made, which renunciation shall be recorded in the said court; provided, that no alien,
who shall be a native citizen, denizen or subject, of any country, state
or sovereign, with whom the United States shall be at war at the time
of his application, shall be then admitted to be a citizen of the United
States.
SEc. 2. And, whereas, doubts have arisen whether certain courts of What courts
record in some of the states are included within the description of dis- competent.
trict or circuit courts: Be it further enacted, that every court of record in any individual state having common law jurisdiction, and a seal
and clerk or prothonotary, shall be considered as a district court
within the meaning of this act; and every alien who may have been
naturalized in any such court shall enjoy, from and a£ter the passage
of this act, the same rights and privileges as if he had been naturalized in a district or circuit court of the United States.
SEc. 3. The children of persons duly naturalized under any of the Children of citi·
zens and perlaws of the United States, or who, previous to the passing of any law sons
natural
!zed.
on that subject by the government of the United States, under the laws
thereof, being under the age of twenty-one years, at the time of their
parents being so naturalized or admitted to the rights of citizenship,
shall, if dwelling in the United States, be considered as citizens of the
United States; and the children of persons who now are, or have been,
citizens of the United States, shall, though born out of the limits and
jurisdiction of the United States, be considered as citizens of the United
States. The right of citizenship shall not descend to persons whose
fathers have never resided within the United States. And no person
heretofore proscribed by any state, or who has been legally convicted
of having joined the army of Great Britain during the war of the revolution, shall be admitted a citizen without the consent of the legislature of the state in·which such person was proscribed. Children of
persons naturalized before the fourteenth of April, 1802, under age at
the time of their parents' naturalization, were,ifdwellingin the United
States on the fourteenth day of April, 1802, to be considered as citizem of the United States.
When any alien, who shall have complied with the first condition Widow an~ chilspecified in the first section of the said original act [of 14th April, dren or aliens.
1802J and who shall have pursued the directions prescribed in the sec- 26
Act or March
2
1804
ond section of the said act, may die before he is actually naturalized, ' ' § '
the widow and the children of such alien shall be considered as citizens of the United States, and shall be entitled to all rights and privileges as such, upon taking the oaths prescribed by law.
No person who shall arrive in the United States after February the Continued restseventeenth, 1815, shall be admitted to become a citizen of the United ~~~~.~of five
States, who shall not, for the continued term of five years, next pre- 3,Act1813,
of March
§ 12.
ceding his admission, have resided within the United States.
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SEc. 4. Any alien, of the age of twenty-one years and upwards,
who hns enlisted, or shall enlist in the armies of the United States,
either the regular or the volunteer forces, and has been or shall be
hereafter honorably discharged, may be admitted to become a citizen
of the United States, upon his petition, without any previous declaration of his intention to become a citizen of the United States, and that
he shall not be required to prove more than one year's residence within
the United States previous to his application to become such citizen;
and that the court admitting such alien shall, in addition to such proof
of residence and good moral character as is now provided by law. be
satisfied by competent proof of such person having been honorably
discharged from the service of the United States as aforesaid.
WHEREAS, The right of expatriation is a natural and inherent right
of all people, indispensible to the enjoyment of the rights of life, liberty, and the pursuit of happiness; and, whereas, in the recognition of
this principle this government has freely received emigrants from all
nations, and invested them with the rights of citizenship; and, whereas,
it is claimed that such American citizens, with their descendents, are
subjects of foreign state!!, owing allegiance to the governments thereof;
and, whereas, it is necessary to the maintenance of public peace that
this claim of foreign allegiance should be promptly and finally disavowed; Therefore, be it enacted as follows:
SEc. 5. Any declaration, instruction, opinion, order, or decision, of
any officers of this government, which denies, restricts, impairs, or
questions the right of expatriation, is hereby declared inconsistent
with the fundamental principles of this government.
SEc. 6. All naturalized citizens of the United States, while in foreign states, shall be entitled to, and shall receive from this government,
the same protection of persons and property that is accorded to native-born citizens in like situations and circumstances.
SEc. 7. Whenever it shall be made known to the president that any
citizen of the United States has been unjustly deprived of his liberty
by or under the authority of any foreign government, it shall be the
duty of the president forthwith to demand ofthat government the reasons for such imprisonment, and if it appears to be wrongful and in
violation of the rights of American citizenship, the president shall
forthwith demand the release of such citizen, and if the release so demanded is unreasonably delayed or refused, it shall be the duty of the
president to use such means, not amounting to acts of war, as he may
think necessary and proper to obtain or effectuate such release, and all
the facts and proceedings relative thereto shall as soon as practicable
be communicated by the president to congress.
·
SEc. 8. In all cases where any oath, affirmation or affidavit shall
be made or taken under or by virtue of any act or law relating to the
naturalization of aliens, or in any proceedings under such acts or laws,
and any person or persons taking or making such oath, affirmation, or
affidavit, rwhoJ shall knowingly swear or affirm falsely' the same shall
be deemed and taken to be perjury, and the person or persons guilty
thereof, shall, upon conviction thereof, be sentenced to imprisonment
for a term not exceeding five years, and not less than one year, and to
a fine not exceeding one thousand dollars.
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SEc. 9. I£ any person applying to be admitted a citizen, or appearing as a witness for any such person, shall knowingly personate
any other person than himself, or falsely appear in the name of a deceased person, or in an assumed or fictitious name, or if any person
shall falsely make, forge, or counterfeit any oath, affirmation, notice,
affidavit, certificate, order, record, signature, or other instrument,
paper, or proceeding required or authorized by any law or act relating
to or providing for the naturalization of aliens; or shall utter, sell, dispose of, or use as true or genuine, or for any unlawful purpose, any
false, forged, ante-dated, or counterfeit oath, affirmation, notice, certificate, order, record, signature, instrttment, paper, or proceeding as
aforesaid; or sell or dispose of to any person other than the person for
whom it was originally issued, any certificate of citizenship, or certificate showing any person to be admitted a citizen; or i£ any person
shall in any manner use for the purpose of registering as a voter; or
as evidence of a right to vote, or otherwise, unlawfully, any order, certificate of citizenship, or certificate, judgment, or exemplification,
showing such person to be admitted to be a citizen, whether heretofore or hereafter issued or made, knowing that such order or certificate, judgment or exemplification has been unlawfully issued or made;
or if any person shall unlawfully use, or attempt to use, any such
order or certificate, issued to or in the name of any other
person, or in a fictitious name, or the name of a deceased
person; or use, or attempt to use, or aid, or assist, or participate
in the use of any certificate of citizenship, knowing the same to be
forged, or counterfeit, or ante-dated, or knoWing the same to have
been procured by fraud, or otherwise unlawfully obtained; or i£ any
person, and without lawful excuse, shall knowingly have or be possessed of any false, forged, ante-dated, or counterfeit certificate of citizenship, purporting to have been issued under the provisions of any
law o£ the Unted States relating to naturalization, knowing such certificate to be false, forged, ante-dated, or counterfeited, with intent unlawfully to use the same; or if any person shall obtain, accept, or
receive any certificate of citizenship known to such person to have been
procured by fraud, or by the use of any false name, or by
means of any false statement made with intent to procure,
or aid in procuring, the issue o£ such certificate, or known
to such person to be fraudulently altered or ante-:dated; or if
any person who has been or may be admitted to be a citizen shall, on
oath or affirmation, or by affidavit, knowingly deny that he has been
so admitted, with intent to evade or avoid any duty or liability imposed
or required by law, every person so offending shall be deemed and adjudged guilty of felony, and, on conviction thereof, shall be sentenced
to be imprisoned and kept at hard labor for a period of not less than
one year nor more than five years, or be fined in a sum not less than
three hundred dollars nor more than one thousand dollars, or both such
punishments may be imposed, in the discretion of the court. And
every person whu shall knowingly and intentionally aid or.. abet any
person in the commission of any such felony, or attempt to do any act
hereby made felony, or counsel, advise, or procure, or attempt to procure, the commission thereof, shall be liable to indictment and punishment in the same manner and to the same extent as the principal
party guilty of such felony, and such person may be tried and convicted thereof without the previous conviction of such principal.
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SEc. 10. Any person who shall knowingly use any certificate of
naturalization heretofore granted by any court, or which shall hereafter be granted, which has been, or shall be, procured through fraud or
by false evidence, or has been, or shall be, issued by the clerk, or any
other officer of the court without any appearance and hearing of the
applicant in court and without lawful authority; and any person who
shall falsely represent himself to be a citizen of the United States,
without having been duly admitted to citizenship, for any fraudulent
purpose whatever, shall be deemed guilty of a misdemeanor, and upon
conviction thereof, in due course of law, shall be sentenced to pay a
fine of not exceeding one thousand dollars, or be imprisoned not exceeding two years, either or both, in the discretion of the court taking
cognizance of the same.
SEc. 11. The provisions of this act shall apply to all proceedings
had or taken, or attempted to be had or taken, before any court in
which any proceeding for naturalization shall be commenced. had or
taken, or attempted to be commenced; and the courts of the United
States shall have jurisdiction of all offenses under the provisions of
this act, in or before whatsoever court or tribunal the same shall have
been committed.
SEc. 12. In any city having upwards of twenty thousand inhabitants, it shall be the duty of the judge of the circuit court of the
United States for the circuit wherein said city shall be, upon the
application of two citizens, to appoint in writing for each election
district or voting precinct in said city, and to change or renew said
appointment as occasion may require, from time to time, two citizens
resident of the district or precinct, one from each political party, who,
when so designated, shall be, and are hereby, authorized to attend at
all times and places fixed for the registration of voters, who, being
registered, would be entitled to vote for representative in congress,
and at all times and places £or holding elections of representatives in
congress, and for counting the vote'3 cast at said electiom;, and to challenge any name proposed to be registered, and any vote offered, and to
be present and witness throughout the counting of all votes, and to
remain where the ballot-boxes are kept at all times after the polls are
open until the votes are finally counted; and said persons and either
of them shall have the right to affix their signatures or his signature
to said register for the purposes of identification, and to attach thereto,
or to the certificate of the number of votes cast, and [anyJ statement
touching the truth or fairness thereof which they or he may ask to
attach; and any one who shall prevent any person so designated from
doing any of the acts authorized as aforesaid, or who shall hinder or
molest any such .person in doing any of the said acts, or shall aid or
abet in preventing, hindering, or molesting any sueh person in respect
of any such acts, shall be guiUy of a misdemeanor, and on conviCtion
shall be punished by imprisonment not less than one year.
SEc. 13. In any city having upwards of twenty thousand inhabitants, it shall be lawful for the marshal of the United States for the
district wherein said city shall be, to appoint as many special deputies
as may be necessary to preserve order at any election at which representatives in congress are to be chosen; and said deputies are hereby
authorized to preserve order at such elections, and to arrest for any
offense or breach of the peace committed in their view.
SEc. 14. The naturalization laws are hereby extended to aliens of
African nativity and to persons of African descent.
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SEc. 15. Every seaman, being a foreigner, who declares his intention of becoming a citizen of the United States in any competent
court, and shall have served three years on board of a merchant ship
or ships of the United States subsequent to the date of such declaration, may, on his application to any competent court, and the production of his certificate of discharge and good conduct during that time,
together with the certificate of his declaration of his intention to
become a citizen, be admitted a citizen of the United States; and
every seaman, being a foreigner. shall, after his declaration of intention to become a citizen of the United States, and shall have served
three years, be deemed a citizen of the United States for the purpose
of manning and serving on board any merchant ship of the United
States, anything to the contrary in any previous act of congress notwithstanding; but such seaman shall, for all purposes of protection as
an American citizen, be deemed such, after the filing of his declaration
of intention to become such citizen.
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THE DECLARATION OF INDEPENDENCE.
IN CoNGRESS,

JULY

4, 1776.

THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES OF AMERICA.

WHEN, in the course of human events, it becomes necessary for one people to
dissolve the political bands which have connected them with another, and to assume among the powers of the earth, the separate and equal station to which the
laws of nature and nature's God entitle them, a decent respect to the opinions
of mankind requires that they should declare the causes which impel them to
the separation.
"\Ve hold these truths to be self-evident: that all men are created equal; that
they are endowed by their Creator with certain inalienable rights; that among
these are life, liberty, and the pursuit of happiness. That, to secure these rights,
governments are instituted among men, deriving their just powers from the consent of the governed; that whenever any form of governmf'nt becomes destructive of these ends, it is the right of the people to alter or abolish it, and to institute a new government, laying its foundation on such principles, and organizing
its powers in such form as to them shall seem most likely to effect their safety and
happiness. Prudence, indeed, will dictate, that governments lo~g established
should not be changed for light and transient causes; and accordingly all experience hath shown, that mankind are more disposed to suffer, while evils are sufferable, than to right themselves by abolishing the forms to which they are accustomed. But when a long train of abuses and usurpations, pursuing invariably
the same object, evinces a design to reduce them under absolute despotism, it i::~
their duty to throw off such government, and to provide new guards for their
future security. Such has been the patient suffrance of these colonies; and such
is now the necessity which constrains them to alter their former system of government. The history of the present king of Great Britain is a history of repeated injuries and usurpations, all having in direct object the establishment of
an absolute tyranny over these states. To prove this, let facts be submitted to a
candid world.
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He has refused his assent to laws the most wholesome and necessary for the
public good.
He has forbidden his governors to pass laws of immediate and pressing importance, unless suspended in their operation till his assent should be obtained,
and, when so suspended, he has utterly neglected to attend to them.
He has refused to pass other laws for the accommodation of large districts of
people, unless those people would relinquish the right of representation in the
legislature-a right inestimable to them, and formidable to tyrants only.
He has called together legislative bodies, at places unusual, uncomfortable, and
distant from the repository of their public records, for the sole purpose of fatiguing
them into compliance with his measures.
He has dissolved representative houses repeatedly, for opposing, with manly
firmness, his invasions on the rights of the people.
He has refused for a long time after such dissolutions, to cause others to be
elected; whereby the legislative powers, incapable of annihilation, have returned
to the people at large, for their exercise; the state remaining, in the meantime, exposed to all the dangers of invasion from without, and convulsions within.
He has endeavored to prevent the population of these states; for that purpose
obstructing the laws for naturalization of foreigners; refusing to pass others, to
encourage their migration hither, and raising the conditions of new appropriations
of lands.
He has obstructed the administration of justice, by refusing his assent to laws
£or establishing judiciary powers.
He has made judges dependent on his will alone, for the tenure of their offices,
and the amount and payment of their salaries.
He has erected a multitude of new offices, and sent hither swarms of officers to
harass our people and eat out their substance.
He has kept among us, in times of peace, standing armies, without the consent
of our legislatures.
He has affected to render the military independent of, and superior to, the civil
power.
He has combined with others, to subject us to a jurisdiction, foreign to our constitution, and unacknowledged by our laws, giving his assent to their acts of pretended legislation.
For quartering large bodies of armed troops among us:
For protecting them by a mock trial, from punishment for any murders which
they should commit on the inhabitants of these states:
For cutting off our trade with all parts of the world:
For imposing taxes on us without our consent:
For depriving us in many cases, of the benefits of trial by jury:
For transporting us beyond seas, to be tried for pretended offenses:
For abolishing the free system of English laws in a neighboring province, establishing therein an arbitrary government, and enlarging its boundaries, so as to render it at once an example and fit instrument for introducing the same absolute rule
into these colonies:
For taking away our charters, abolishing our most valuable laws, and altering
fundamentally the forms of our governments:
For suspending our own legislatures, and declaring themselves invested with
power to legislate for us in all cases whatsoever.
He has abdicated governments here, by declaring us out of his protection, and
waging war against us.
He has plundered our seas, ravaged our costs, burnt our towns, and destroyed
the lives of our people.
He is, at this time, transporting large armies of foreign mercenaries, to complete the works of death, desolation and tyranny, already begun with circumstan-
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ces of aruelty and perfidy, scarcely paralleled in the most barbarous ages, and totally unworthy the head of a civilized nation.
He has constrained our fellow-citizens, taken captive on the high seas, to bear
arms against their country, to become the executioners of their friends and brethren, or to fall themselves by their hands.
He has excited domestic insurrections amongst us, and has endeavored to bring
on the inhabitants of our frontiers, the merciless Indian savages, whose known
rule of warfare is an undistinguished destruction of all ages, sexes, and conditions.
In every stage of these oppressions we have petitioned for redress, in the most
humble terms; our repeated petitions have been answered only by repeated injury.
A prince whose character is thus marked by every act which may define a tyrant,
is unfit to be the ruler of a free people.
Nor have we been wanting in attentions to our British brethren. We have
warned them from time to time of attempts by the legislature to extend unwarrantable jurisdiction over us. We have reminded them of the circumstances of our
emigration and settlement here. We have app~aled to their native justice and magnanimity; and we have conjured them, by the ties of our common kindred, to disavow
these usurpations, which would inevitably interrupt our connexions and correspondence. They, too, have been deaf to the voice of justice and of consanguinity.
We must, therefore, acquiesce in the necessity which denounces our separation, and
hold them, as we hold the rest of mankind, enemies in war, in peace friends.
We, therefore, the representatives of the United States of America, in general
congress assembled, appealing to the Supreme Judge of the world, for the rectitude
of our intentions, do, in the name and by the authority of the good people of
these colonies, solemnly publish and declare, that these united colonies are, and o£
right ought to be, free and independent states; that they are absolved from all
allegiance to the British crown, and that all political connexion between them aml
the state of Great Britain, is, and ought to be totally dissolved; and that as free
and independent states, they have full power to levy war, conclude peace, contract
alliances, establish commerce, and do all other acts and things, which independent
states may of right do. And for the support of this declaration, with a firm reliance on the protection of Divine Providence, we mutually pledge to each other,
our lives, our fortunes, and our sacred honor.
JOHN HANCOCK.

New Httmpshire.-Josiah Bartlett, William Whipple, Matthew Thornton.
Massachusetts Bay.-Samuel Adams, John Adams, Robert Treat Paine, Elbridge
Gerry.
Rhode Island, etc.-Stephen Hopkins, William Ellery.
Connecticut.-Roger Sherman, Samuel Huntington, William Williams, Oliver
Wolcott.
New York.- William Floyd, Phillip Livingston, Francis Lewis, Lewis Morris.
New Jersey.-Richard Stockton, John Witherspoon, Francis Hopkinson, John
Hart, Abraham Clark.
Pennsylvania.-Robert Morris, Benjamin Rush, Benjamin Franklin, John Morton, George Clymer, James Smith, George Taylor, James Wilson, George Ross.
De'laware.-Ccesar Rodney, George Read, Thomas M'Kean,.
Maryland.-Samuel Chase, William Paca, Thomas Stone, Charles Carroll of
Carrollton.
Virginia.-George Wythe, Richard Henry Lee, Thomas Jefferson, Benjamin
Harrison, Thomas Nelson, .Jun., Francis Lightfoot Lee, Carter Braxton.
North Carolina.-William Hooper, Joseph Hewes, John Penn.
South Carolina.-Edward Rutledge, Thomas Hayward, Jun., Thomas Lynch,
Jun., Arthur Middleton.
·
Georgia.-Butto:r;t Gwinnett, Lyman Hall, Geo!ge Walton.
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VVE, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquility, provide for the
common defense, promote the general welfare, and secure the blessings of liberty to ourselves and our posterity, do ordain and establish this constitution for the United States of America.
ARTICLE 1. SECTIOJ:i: 1. Alllegislat.ive powers herein granted, shall
be vested in a congress o£ the United States, which shall consist of a
senate and house of representatives.
SEc. 2. The house of representatives shall be composed of members
chosen every second year by the people of the several states; and the
electors in each state shall have the qualifications requisite for electors of the most numerous branch of the state legislature.
No person shall be a representative who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the
United States, and who shall not, when elected, be an inhabitant of
that state in which he shall be chosen.
Representatives and direct taxes shall be apportioned among the
several states which may be included within this union, according to
their respective numbers, which shall be determined by adding to the
whole number of free persons, including those bound to service for a
term of years, and excluding Indians not taxed, three-fifths of all other
persons. The actual enumeration shall be made within three years
after the first meeting o£ the congress of the United States, and within
every subsequent term of ten years, in such manner as they shall by
law direct: The number of representatives shall not exceed one for
every thirty thousand, but each state shall have at lea.st one representative, and until such enumeration shall be made, the state of New
Hampshire shall be entitled to choose three, Massachusetts eight,
Rhode Island and Providence Plantations -:me, Connecticut five, New
York six, New Jersey four, Pennsylvania eight, Delaware one, 1\-faryland six, Virginia ten, North Carolina five, South Carolina five, and
Georgia three.
When vacancies happen in the representation from any state, the
executive authority thereof shall issue writs of election to fill such
vacancies.
The house of representatives shall choose their speaker and other
officers; and shall have the sole power of impeachment.
•
SEC. 3. The senate of the United States shall be composed of two
senators from each state, chosen by the legislature thereof, for six
years; and each senator shall have one vote.
Immediately after they shall be assembled in conl:lequence of the first
election, they shall be divided as equally as may be into three classes
The seats of the senators of the first class shall be vacated at the expiration o£ the second year, o£ the second class at the expiration of the
f01'"1rth year, and of the third class at the expiration of the sixth year,
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so that one-third may be chosen every second year; and i£ vacancies
happen, by resignation or otherwise, during the recess o£ the legislature o£ any state, the executive thereof may make temporary appointments until the next meeting of the legislature, which shall then fill
such vacancies.
No person shall be a senator who shall not have attained to the age
o£ thirty years, and been nine years a citizen of the United States, and
who shall not, when elected, be an inhabitant of that state for which
he shall be chosen.
·
The vice president o£ the United States shall be president of the
senate, but shall have no vote, unless they be equally divided.
The senate shall choose their other officers, and also a president pro
tempore, in the absence o£ the vice-president, or when he shall exercise
the office o£ president o£ the United States.
The senate shall have the sole power to trv all impeachment$.
·when sitting for that purpose they shall be on· oath or affirmation.
When the president of the Umted States is tried, the chief justice shall
preside; and no person shall be convicted without the concurrence o£
two-thirds of the members present.
Judgment in cases of impeachment shall not extend further than
to removal from office, and disqualification to hold and enjoy any office
o£ honor, trust, or profit, under the United States'; but the party convicted shall nevertheless be liable and subjHct to indictment, trial,
judgment and punishment, according to law.
SEc. 4. The times, places, and manner of holding elections for senators and representatives, shall be prescribed in each :,tate by the legislature thereof, but the congress may at any time by law make or alter
such regulations except as to the places of choosing senators.
The congress shall assemble at least once in every year, and such
meeting shall be on the first !fonday in December, unless they shall by
law appoint a different day.
SEc. 5. Each house shall be the judge o£ the elections, returns, and
qualification of its own members, and a majority of each shall constitute a quorum to do business; but a smaller number may adjourn from
day to day, and may be authorized to compel the attendance of absent
members, in such manner, and under such penalties as each house may
provide.
Each house may determine the rules of its proceedings, punish its
members for disorderly behavior, and, with the concurrence o£ twothirds, expel a member.
Each hou~e shall keep a journal of its proceedings and from time to
time publish the same, excepting such parts as may in their judgment
require secrecy; and the yeas and nays of the members of either. house
on any question, shall, at the desire of one-fifth of those present, be
entered on the journal.
Neither house, dunng the session o£ congress, shall, without the
consent of the other, adjourn for more than three days, nor to any
other place than that in which the two houses shall be sitting.
SEc. 6. The senators and representatives shall receive a compensation for their services, to be ascertained by law, and paid out of the
treasury of the United States. They shall, in all cases, except treason,
felony, and breach of the peace, be privileged from arrest during their
at.tendance at the session o£ their respective houses, and in going to
and returning from the same; and for any speech or debate in either
houses, they shall not be questioned in any other place.
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No senator or representative ;;hall, during the time for which he was
elected, be appointed to any civil office under the authority of the
United States, which shall have been created, or the emoluments
whereof shall have been increased during such time; and no person
holding any office under the United States, shall be a member of either
house during his continuance in office.
SEc. 7. All bills for raising revenue shdll originate in the house of
representatives; but the senate may propose or concur with amendments as on other bills.
Every bill which shall have passed the house of representatives and
the senate, shall, before it become a law, be presented to the president
of the United States; if he approve he shall sign it, but if not, he shall
return it, with his objections, to that house in which it shall have originated, who shall enter the objections at large on the journals, and proceed to reconsider it. If, after ,;uch reconsideration two-thirds of that
house shall agree to pass the bill, it shall be sent, together with the
objections, to the other house, by which it shall likewise be re-considered, and, if approved by two-thirds of that house, it shall become a
law. But in all cases, the votes of both houses shall be determined
by yeas and nays, and the names of the persons voting for and against
the bill, shall be enh;red on the journal of eaeh house respectively. If
any bill shall not be returned by the president within ten days (Sundays excepted) after it shall have been presented to him, the same shall
be a law, in like manner as if he had signed it, unless the congress by
their adjournment prevent its return, in which case it shall not be a
law.
Every order, resolution, or vote, to which the concurrence of the
senate and holilse of representatives may be necessary (except on a
question of adjournment) shall be presented to the president of the
United States; and before the same shall take effect, shall be approved
by him, or being disapproved by him, shall be repassed by two-thirds
of the senate and house of representatives, according to the rules and
limitations prescribed in the case of a bill.
SEc. 8. The congress shall have power:
To lay and collect taxes, duties, imposts, and excises, to pay the debts
and provide for the common defense and general welfare of the
United States; but all duties, imposts, and excises shall be uniform
throughout the United States;
To borrow money on the credit of the United States;
To regulate commerce with foreign nations, and among the several
states, and with the Indian tribes;
To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies throughout the United States;
To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures;
To prov1de for the punishment of counterfeiting the securities, and
current coin of the United States;
To establish post-offices and post-roads;
To promote the progress of science and useful arts, by securing for
limited times to authors and inventors the exclusive right to their
respective writings and discoveries;
'ro constitute tribunals inferior to the supreme court;
To define and punish piracies and felonies committed on the high
seas, and offenses against the law of nations;
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To declare war, grant letters of marque and reprisal, and make rules war.
concerning captures on land and water;
To raise and support armies; but no appropriation of money, to Army.
that use, shall be for a longer term than two years;
To provide and maintain a navy;
Navy.
To make rules for the government and regulation of the land and nuies for.
naval forces;
To provide for calling forth the militia to execute the laws of the Militia and its
union, suppress insurrections and repel invasions;
organization.
To provide for organizing, arming and disciplining the militia, and
for governing such part of them as may be employed in the service of
the United States, reserving to the states respectively, the appointment o£ the officers, and the authority of training the militia according to the discipline prescribed by congress;
To exercise exclusive legislation in all cases whatsoever, over such Exclusive au·
district (not exceeding ten miles square) as may, by cession of par- ~~~~~:tyoverdls·
ticular states, and the acceptance of congress, become the seat of the
government of the United States, and to exercise like authority over
all places purchased by the consent of the legislature of the state in
which the same shall be, for the erection of forts, magazines, arsenals,
dock-yards, and other needful buildings. And
To make all laws which shall be necessary to and proper for carry- General autn<>r
ing into execution the foregoing powers, and all other powers vested ity.
by this constitution in the government of the United States, or in any
department or officer thereof.
SEc. 9. The migration or importation of such persons as any of Limitation of
the states now existing shall think proper to admit, shall not be pro- powers.
l1ibited by the congress prior to the year one thousand eight hundred Importation of
and eight; but a tax of duty may be imposed on such importation, persons.
not exceeding ten dollars for each person.
The privilege of the writ of habeas corpus shall not be suspended, Habeas corpus.
except when, in cases of rebellion or invasion, the public safety may
require it.
No bill of attainder or ex post facto law shall be passed.
Attainder, etc.
No capitation or other direct tax shall be laid, unless in proportion Direct tax.
to the census or enumeration hereinbefore directed to be taken.
No tax or duty shall be laid on articles exported from any state. commercial du· of commerce or reve- ences.
ties and prefcr'
by any regu Jat lOll
N O pre f erence sh aII be g1ven
nue to the ports of one state over those of another; nor shall vessels
bound to or from one state be obliged to enter, clear, or pay duties in
another.
No money shall be drawn from the treasury, but in consequence of ll!oney, how
appropriations made by law; and a regular statement and accouut of drawn.
the receipts and expenditures of all public moneys shall be published
from time to time.
No title of nobility shaH be granted by the United States; and no Titles of nobilperson holding any office of profit or trust under them, shall, without lty.
the consent of the congress, accept of any present, emolument, office,
or title, of any kind whatever, from any king, prince, or foreign
state.
SEc. 10. No state shall enter into any treaty, alliance, or confeder- Limitations on
ation; grant letters of marque and reprisal; coin money; emit bills of the states.
credit; make anything but gold and silver coin a tender in payment .
of debts; pass any bill of attainder, ex post facto law, or law impairing the obligation of contracts, or grant any title of nobility.
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No state shall, without the consent of the congress, lay any imposts
or duties on imports or exports, except what may be absolutely necessary for executing its inspection laws; and the net proceeds of all duties
and imposts, laid by any state on imports or exports, shall be for the use
of the treasury of the United States; and all such laws shall be subject to the revision and the control o£ the Congress. No state shall,
without the consent of congress, lay any duty of tonnage, keep troops
or ships of war in time of peace, enter into any agreement or compact
with another state or with a foreign power, or engage in war, unless
actually invaded, or in such imminent danger as will not admit of
delay.
ART. 2. SEc. 1. The executive power shall be vested in a president
of the United States of America. He shall hold his office during the
term of four years, and, together with the vice-president, chosen for
the same term, be elected as follows:
Each state shall appoint, in such manner as the legislature thereof
may direct, a number of electors, equal to the whole number of senators and representatives to which the state may be entitled in the congress; but no senator or representative, or person holding an office of
trust or profit under the United States shall be appointed an elector.
The electors shall meet in their respective states and vote by ballot
for two persons, of whom one at least shall not be an inhabitant of
the same state with themselves. And they shall make a list of all
the persons voted for, and of the number of votes for each; which
list they shall sign and certify, and transmit sealed to the seat of government of the United States, directed to the president of the senate.
The president of the senate shall, in the presence of the senate and
house of representatives, open all the certificates, and the votes shall
then be counted. The per:;;on having the greatest number of votes
shall be the president, if such number be a majority of the whole
number of electors appointed; and if there be more than one who
have such majority, and have an equal number of votes, then the
house of representatives shall immediately choose, by ballot, one of
them for president; and if no person have a majority, then from the
five highest on the list, the house shall, in like manner, choose the
president. But in choosing the president, the votes shall be taken by
states, the representation from each state having one vote; a quorum
for this purpose shall consist of a member or members from two-thirds
of the states, and a majority of all the states shall be necessary to a
choice. In every case, after the choice of the president, the person
having the greatest number of votes o£ the electors, shall be the vicepresident. But if there should remain two or more who have equal _
vote~, the senate shall choose from them, by ballot, the vice-president.*
The congress may determine the time of choosing the electors, and
the day on which they shall give their votes; which day shall be the
same throughout the United States.
No person except a natural born citizen, or a citizen o£ the United
States at the time of the adoption of this constitution, shall be eligible
to the office of president; neither shall any person be eligible to that
office who shall not have attained to the age of thirty-five years, and
been fourteen years a resident within the United States.

*By an amendment to the constitution, a sub- proposed in October, 1803, and was ratified bestitute for this paragraph was adopted. Amend- fore September, 1804. See the amendment,
ment, Art. 12, Sec. 1. This amendment was post.
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In case o£ the removal o£ the president from office, or o£ his death,
resignation, or inability to discharge the powers and duties o£ the said
office, the same shall devolve on the vice-president, and the congress
may by law provide £or the case of removal, death, resignation, or inability, both o£ the president and vice-president, declaring what officer
shall then act as president, and such officer shall act accordingly, until
the disability be removed, or a president elected.
The president shall, at stated times, receive for his services a compensation, which shall neither be increased nor diminished during the
period £or which he shall have been elected, and he shall not receive
during that period any other emolument from the United States or
any of them.
Before he enter upon the execution o£ his office, he shall take the
following oath or affirmation:
"I do solemly swear (or affirm) that I will faithfully execute the
office o£ president of the United States, and will, to the best of my
ability, preserve, protect, and defend the constitution o£ the United
States."
SEc. 2. The president shall be commander-in-chief o£ the army
and navy o£ the United States, and of the militia of the several states,
when called into the actual service of the United States; he may require the opinion in writing of the principal officer in each o£ the
executive departments, upon any subject relating to the duties of their
respective offices; and he shall have power to grant reprieves and pardons for offenses against the United States, except in cases of impeachment.
He shall have power, by and with the advice and consent o£ the senate, to make treaties, provided two-thirds o£ the senators present concur; and he shall nominate, and by and with the advice and consent o£
the senate, shall appoint ambassadors, and other public ministers and
consuls, judges of the supreme court, and all other officers of the
United States, whose appointments are not herein otherwise provided
£or ana which shall be established by law. But the congress may, by
law, vest the appointment of such inferior officers as they think proper,
in the president alone, in the courts of law, or in the heads of departments.
The president shall have powet· to fill up all vacancies that may
happen during the recess of the senate, by granting commissions,
which shall expire at the end of their next session.
SEc. 3. He shall from time to time give to the congress information
o£ the state o£ the Union, and recommend to their consideration such
measures as he shall judge necessary and expedient.. He may, on extraordina'"y occasions, convene both houses, or either of them; and in case
o£ disagreement between them, with respect to the time o£ adjournment, he may adjourn them to such time as he shall think proper.
He shall receive ambassadors and other public ministers. He shall
take care that the laws be faithfully executed; and shall commission
all the officers o£ the United States.
SEc. 4:. The president, vice-president, and all civil officers of the
United States, shall be removed from office on impeachment for,
and conviction of, treason, bribery, or other high crimes and misdemeanors.
ART. 3. SEc. 1. The judicial power o£ the United States shall be
vested in one supreme court, and in such inferior courts as the congress
may, from time to time, ordain and establish. The judges, both o£ the
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supreme and inferior courts, shall hold their offices during good behavior; and shall, at stated times, receive for their services a compensation which shall not be diminished during their continuance in
office.
SEc. 2. The judicial power shall extend to all cases in law and
equity, arising under this constitution, the laws of the United States,
and treaties made, or which shall be made, under their authority; to
all cases affecting ambassadors, other public ministers and consuls; to
all cases of admiralty and maritime jurisdiction; to controversies to
which the United States shall be a party; to controversies between
two or more states; between a state and citizens of another state, between citizens of different states, between citizens of the same state,
claiming lands under grants of different states, and between a state or
the citizens thereof, and foreign states, citizens, or subjects.
In all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party, the supreme court
shall have original jurisdiction. In all the other cases, before mentioned, the supreme court shall have appellate jurisdiction, both as to
law and fact, with such exceptions, and under such regulations as the
congress shall make.
The trial of all crimes, except in cases of impeachment, shall be by
jury; and such trial shall be held in the state where the said crimes
shall have been committed; but when not committed within any state,
the trial shall be at such place or places as congress may by law have
directed.
SEc. 3. Treason against the United States shall consist only in
levying war against them, or in adhering to their enemies, giving
t.hem aid and comfort. No person shall be convicted of treason unless
on the testimony of two witnesses to the same overt act, or on confession in open court.
The congress shall have power to declare the punishment of treason,
but no attainder of treason shall work corruption of blood, or forfeiture, except during the life of the person attainted.
ART. 4. SEc. 1. Full faith and credit shall be given in each state
to the public acts, records, and judicial proceedings of every other
state. And the congress may, by general laws, prescribe the manner
in which such acts, records, and proceedings shall be proved, and the
effect thereof.
SEc. 2. The citizens of each state shall be entitled to all privileges
and immunities of citizens in the several states.
A person charged in any state with treason, felony, or other crime,
who shall flee from justice, and be found in another state, shall, on demand of the executive authority of the state from which he fled, be
delivered up, to be removed to the state having jurisdiction of the
crime.
No person held to service or labor in one state, under the laws
thereof, escaping into another, shall, in consequence of any law or
regulation therein, be discharged from such service or labor, but shall
be delivered up on claim of the party to whom such service or bbor
may be due.
SEc. 3. New states may be admitted by the congress into this
union; but no new state shall be formed or erected within the jurisdiction of any other state; nor any state be formed by the junction of
two or more states, or parts of states, without the consent of the legislature of the states concerned, as well as of the congress.
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The congress shall have power to dispose of, and make all needful
rules and r~gulations respecting the territory or other property belonging to the United States; and oothing in this constitution shall be so
construed as to prejudice any claims of the United States, or of any
particular state.
SEc. 4. The United States shall guaranty to every state in this
union, a republican form of government, and shall protect each of
them against invasion; and on application of the legislature or of the
executive (when the legislature cannot be convened) against domestic
violence.
ART. 5. · The congress, whenever two-thirds of both houses shall
deem it necessary, shall propose amendments to this constitution, or,
on the application of the legislatures of two-thirds of the several
states, shall call a convention for proposing amendments, which, in
either case, shall be valid to all intents and purposes, as part of this
constitutiOn, when ratified by the legislatures of three-fourths of the
several states, or by conventions in three-fourths thereof, as the one or
other mode of ratification may be proposed by the congress: provided,
that no amendment, which may be made prior to the year one thousand eight hundred and eight, shall in any manner affect the first and
fourth clauses in the ninth section of the first article; and that no
state, without its consent, shall be deprived of its equal suffrage in
the senat-e.
ART. 6. All debts contracted, and engagements entered into, before
the adoption of this constitution, shall be as valid against the United
States, under this constitution, as under the confederation.
This constitution, and the laws of the United States which shall be
made in pursuance thereof, and all treaties made, or which shall be
made under the authority of the United States, shall be the supreme
law of the land; and the judges in every state shall be bound thereby,
anything in the constitution or laws of any state to the contrary not·
withstanding.
The senators and representatives before mentioned, and the member"
of the several state legislatures, and all executive and judicial officers,
both of the United States and of the several states, shall be bound by
oath or affirmation, to support this constitution; but no religious test
shall ever be required as a qualification to any office or public trust
under the United States.
ART. 7. The ratification of the conventions of nine states, shall be
sufficient for the establishment of this constitution between the states
so ratifying the same.
Done in convention, by the unanimous consent qf the states present, ·the
seventeenth day qf September, in the year qf our Lord one thousand
seven hundred and eighty-seven, and qf the independence of the
United States qf America the twelfth. In witness whereof~ we have
hereunto subscribed our names.

GEORGE wASHINGTON, PRESIDENT,
and Deputy from Virginia.
New Hampshire.-John Langdon, Nicholas Gilman.
Massachusetts.-Nathaniel Gorham, Rufus King.
Connecticut.-vV m. Samuel Johnson, Roger Sherman.
New York.-Alexander Hamilton.
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Neu• Jersey.- "\Villiam Livingston, David Breardly, William Patterson, Jonathan Dayton.
Pennsylvania.- Benjamin Franklin~ Thomas :Mifflin, Robert Morris,
George Clymer, Thomas Fitzsimons, Jared Ingersoll, James "Wilson,
Governeur Morris.
Delaware.-George Read, Gunning Bedford, Jr., John Dickinson,
Richard Bassett, Jacob Broom.
Jfaryland.-James :M'Henry, Daniel of St. Thomas Jenifer, Daniel
Carroll.
Virginia.-John Blair, James Madison, Jr.
North Carolina.-William Blount, Richard Dobbs Spaight, Hugh
Williamson.
South Carolina.-John Rutledge, Charles Cotesworth Pinckney,
Charles Pinckney, Pierce Butler.
Georgia.-William Few, Abr. Baldwin.
\VILLLUI JACKSON, Secretary.
Attest,
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ARTICLE 1. Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or the press; or the right of the people
peaceably to assemble, and to petition the government for a redress o£
grievances.
ART. 2. A well regulated militia being necessary to the security of
a free state, the right of the people to keep and bear arms shall not
be infringed.
ART. 3. No soldier shall, in time of peace, be quartered in any
house without the consent of the owner; nor in time of war, but in a
manner to be prescribed by law.
ART. 4. The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures,
shall not be violated; and no warrants shall issue, but upon probable
cause, supported by oath or affirmation, and particularly describing the
place to be searched, and the persons or things to be seized.
ART. 5. No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand
jury, except in cases arising in the land or naval forces, or in the
militia, when in actual service, in time of war or public danger; nor
shall any person be subject, for the same offense, to be twice put in
jeopardy of life or limb; nor shall be compelled, in any criminal case,
to be a witness against himself; nor be deprived of life, liberty, or
property, without due process of law; nor shall private property be
taken for public use without just compensation.
ART. 6. In all criminal prosecutions, the accused shall enioy the
right to a speedy and public trial, by an impartial jury of the state and
district wherein the crime shall have been committed, which district
shall have been previously ascertained by law, and to be informed of
the nature and cause of the accusation; to be confronted with the wit-

'APPENDIX.j

.A~IEND)IENTS

nesses against him; to have compulsory process for obtaining ;vitnesses
in his favor; and to have the assistance of counsel for his defense.
ART. 7. In suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury shall be preservPd;
and no fact, tried by a jury, shall be otherwise re-examined in any
court of the United States, than according to the rules of the common
law.
ART. 8. Excessive bail shall not be required, nor excessive fines imposed, nor cruel arid unusual punishments inflicted.
ART. 9. The enumeration in the constitution, of certain rights,
shall not be construed to deny or disparage others retained by the
people.
ART. 10. The powers not delegated to the United States by the
constitution, nor prohibited by it to the states, are reserved to the
states respectively, or to the people.
ART. 11. The judicial power of the United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted
against one o£ the United States by citizens of another state, or by
citizens or subjects of any foreign state.
ART. 12. SEc. 1. The electors shall meet in their respective states,
and vote by ballot :for president and vice-president, one of whom, at
least, shall not be an inhabitant of the same state with themselves;
they shall name in their ballots the person voted for as president, and
in distinct ballots the person voted for as vice-president; and they
shall make distinct lists of all persons voted for as president, and all
persons voted for as vice-president, and of the number of votes for
each, which lists they shall sign and certify, and transmit sealed to
the seat of the government of the United States, directed to the president of the senate; the president of the senate shall, in the presence
of the senate and house of representatives, open all the certificates,
and the votes shall then be counted; the person having the greatest
number of votes for president, shall be the president, if such number
be a majority of the whole number of electors appointed; and if no
person have such majority, then from the persons having the highest
numbers, not exceeding three, on the list of those voted for as president, the house of representatives shall choose immediately, by ballot,
the president. But in choosing the president, the votes shall be taken
by states, the representation from each state having one vote; a quorum
for this purpose shall consist of a member ormembersfrom two-thirds of
the states, and a majority of all the states shall be necessary to a
choice. And if the house of representatives shall not choose a president, whenever the right of choice shall devolve upon them, before
the fourth day of March next following, then the vice-pre:>ident shall
act as pr.esident, as in the case of the death or other constitutional
disability of the president.
SEc. 2. The person having the greatest number of votes as vicepresident, shall be the vice-president, if such number be a majority of
the whole number of electors appointed; and if no person hrwe a majority, then from the two highest numbers on the list, the senate shall
choose the vice-president: a quorum for that purpose, shall consist of
two-thirds of the whole number of senators, and a majority of the
whole number shall be necessary to a choice.
SEc. 3. But no person constitutionally ineligible to the office of
president, shall be eligible to that of vice-president of the United
States.
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ART. 13. SEc. 1. Neither slavery nor involuntary servitude, except
as a punishment for crime, whereof the party shall have been duly
convicted, shall exist within the United States, or any place subject to
their jurisdiction.
SEc. 2. Congress shall have power to enforce this article by appropriate legislation.
ART. 14:. SEc. 1. All persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the Unitt>d
States, and of the state wherein they reside.
No state shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any state deprive any person of life, liberty, or property, without due
process of law, nor deny to any person within its jurisdiction the
equal protection of the law.
SEc. 2. Representatives shall be apportioned among the several
states, according to their respective numbers, counting the whole nmhber of persons in each state, excluding Indians not taxed. But when
the right to vote at any election for the choice of electors £or president
and vice-president of the United States, representatives in congress,
the executive and judicial officers of a state, or the members of the
legislature thereof, is denied to any of the male inhabitants of such
state, being twenty-one years of age, and citizens of the United States,
or in any way abridged, except for participation in rebellion or other
crime, the basis of representation therein shall be reduced in the proportion which the number of male citizens shall bear to the whole
number of male citizens twenty-one years of age in such state.
SEc. 3. No person shall be a senator or tepresentabve in congress,
or elector of president and vice-president, or hold any office, civil or
military, under the United States, or under any state, who, having
previously taken an oath, as a member of congress, or as an officer of
the United States, or as a member of any state legislature, or as an executive or judicial officer of any state, to support the constitution of the
United States, shall have engaged in insurrection or rebellion against
the same, or given aid or comfort to the enemies thereof. But congress may, by a vote or two thirds of each house, remove such disability.
SEc. 4. 'l'he validity of the public debt of the United States, authorized by law, including debts incurred for payment of pensions and
bounties for services in suppressing insurrt>ction or rebellion, shall not
be questioned. But neither the United States nor any state shall
assume or pay any debt or obligation incurred in aid of insurrection
or rebellion against the United States, or any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims
shall be held illegal and void.
SEc. 5. The congress shall have power to enforce, by appropriate
legislation, the provisions of this article.
ART. 15. SEc. 1. The right of citizens of the United States to
vote shall not be denied or abridged by the United Sbtes or by any
state on acount of race, color, or previous condition of servitude.
SEc. 2. The congress shall have power to enforce this article by
appropriate legislation.
The first ten of these amendments were proposed by congress (with
others which were not ratified by three-fourths of the legislatures of the
several states), by resolution of 1789, and were ratified before 1791. The
eleventh amendment was proposed hy congress by resolution of the
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year 1794, and was ratified before 1796. The twelfth article was proposed by congress by resolution of October, 1803, and was ratified
before September, 1804. The thirteenth article was proposed by congress, by resolution, of the year 1865, and was ratified before December 18, 1865. The fourteenth article was proposed by congress, by
resolution, of the year 1866, and was ratified before the 20th day of
July, 1868. The fifteenth article was proposed by congress, by resolution, of the year 1S69, and was ratified before the 30th day of March,
1870.

CONSTITUTION OF lOW A.

WE, TH,E PEOPLE OF THE STATE OF IowA, grateful to the Supreme
Being for the blessing.3 hitherto enjoyed, an.l feeling our dependence
on him for a continuation of those blessings, do ordain and establish a free and independent government, by the name of the STATE
OF IowA, the boundaries whereof shall be as follows:
Beginning in the middle of the main channel of the Mississippi river,
at a point due east of the middle of the mouth of the main channel of the Des Moines river; thence up the middle of the main channel of the Des Moines river, to a point on said river where the northern
boundary line of the State of Missouri-as established by the conRtitution of that state, adopted J nne 12th, 1820-crosses the said middle of the main channel of the said Des Moines river; thence westwardly along the said northern boundary line of the state of Missouri,
as established at the time aforesaid, until an extension of said line
intersects the middle of the main channel of the Missouri river; thence
up the middle of the main channel of the said Missouri river to a
point opposite the middle of the main channel of the Big Sioux river,
according to Nicollett's map; thence up the main channel of the said
Big Sioux river, according to the said map, until it is intersected by
the parallel of forty-three degrees and thirty minutes, north latitude,
thence east along said parallel of forty-three degrees and thirty minutes until said parallel intersects the middle of the main channel of
the Mississippi river; thence down the middle of the main channel
of the said Mississippi river to the place of beginning.

Preamble.

Boundaries.

ARTICLE 1.-BILL OF RIGHTS.
SECTION 1. All men are, by nature, free and equal, and have certain inalienable rights, among which are those of enjoying and defending life and liberty, acquiring, possessing, and protecting property, and pursuing and obtaining safety and happiness. a

. •Th_e br_eadth an~ design of _sec~ions one and
stx, of arttele one ot the constttutwn, to secure
equality to all, and the enjoyment of property by
all, is fully understoocl and conceded. But the
equality secured to the citizen cannot be exer-

Rights of persons.

cised to th~ danger of the lives and property of
others; nmther can property be acquired, enjoyed, and disposed of to the peril of the lives
health, happiness and property of others. Th~
constitution does not interfere with the police
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SEc. 2. All political power is inherent in the people. Government
is instituted for the protection, security, and benefit of the people, and
they have the right, at all times, to alter or reform the same, whenever the public good may require it.
SEc. 3. The general assembly shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; nor
shall any person be compelled to attend any place of worship, pay
tithes, taxes, or other rates, for building or repairing places of wore hip.
or the maintenance of any minister or ministry.
SEc. 4. No religious test shall be required as a qualification for any
office of public trust, and no person shall be deprived of any of his
rights, privileges, or capacities, or disqualified from the performance
of any of his public or private duties, or rendered incompetent to give
evidence in any court of law or equity, in consequence of his opinions
on the subject of religion; and any party to any judicial proceeding
shall have the right to use as a witness, or take the testimony of, any
other person, not disqualified on account of interest, who may be cognizant of any fact material to the case; and parties to suits may be
witnesses, as provided by law.
SEc. 5. Any citizen of this state who may hereafter be engaged,
either directly or indirectly, in a duel, either as principal or accessory
before the fact, shall forever be disqualified from holding any office
under the constitution and laws of this state.
SEc. 6. All laws of a general nature shall have a uniform operation; the general assembly shall not grant to any citizen or class of
citizens, privileges or immunities, which upon the same terms shall not
equally belong to all citizens.b
SEc. 7. Every person may speak, write and publish his sentiments
on all subject~, being responsible for the abuse of that right. No law
shall be passed to restrain or abridge the liberty of speech, or of the
press. In all prosecutions or indictments for libel, the truth may be

power of the state to pro~ect the people in their
lives, health, and property. The state is clothed
with power to prevent injury to these. Sec constitution article one, section two. The legishtture, therefore, may lawfully provide by law for
gr::mting perm1ts to persons of gooc1 moral character, who are citizens of the county, to sell intoxcating liquors for lawful purposes, and such legislation is not in conflict with section one, of
article one, nor with section six of the same
article of the comtitution. PEn BECK, I11 re
Ruth, 32 Iowa, 250.
b The word " operation," in the sixth section
of the first article of the constitution, which
declares that '' all laws of a general nature shall
have a uniform operation," means the practical
working and effect of the law. Geebrick v. The
State of Iowa, 5 Iowa, 491.
An act of the les-..islature conferring upon the
city council the power to tn " transient merchants," doing business in the city, is not in
conflict with section six of article one of the con>.titution. The City of Mount Pleasallt v.
Clutch, 6 Id, 547.
An act of the legislature providing that if it
be shown to the satisfaction of the court that a
defendant in an action is in the actual military

service of the United States any action against
him in the state courts shull stand continued
during the period of his actual service, is no.t in
conflict with section six of article one of the state
constitution. .~fcCo1·mick t•. Rusch, 15 Irl.,
127.
Section one hundred and fourteen of the code
of 18il, aucl chapter one hunurecl and ninetythrPe of the law~ of 18.)7. authorizing the people
of the several counties of the state to decide by
a majority vote to restrain sheep and swine
from running at large (see section 309, code of
187:)), is not inconsistPnt with section six of this
article. Dalby v. Wo!f et al, 15 Id., 228.
The legislature has the const•'tutional power to
pass a curative act legalizing the defective organiz,ltion of a school district already in exi'ltence under the general law. Such an act is not
in conflict with section six of article one of the
constitution. The State v. Squires 26 Id., 340,
34!1.
Chapter 119 of the laws of 1878 prohibiting
the sale of m<tlt or vinous liquor within two miles
of corporation limits of cities and towns, is not
in conflict with the provision of the cons'itution
requiring all laws of a general character to be of
uniform operation. 'l'he State v. Shroeder. 51
Id., 197.
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given in evidence to the jury, and if it appear to the jury that the
matter charged 1tS libelous was true, and was published with good motives and for justifiable ends, the party shall be acquitted.
SEc. 8. The right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable seizures and searches,
shall not be violated; and no warrant shall issue but on probable cause,
supported by oath or affirmation, particularly describing the place
to be searched, and the persons and things to be seized.
SEc. 9. The right of trial by jury shall remain inviolate; but the
general assembly may authorize trial by a jury o£ a less number than
twelve men in inferior courts; but no person shall be deprived of life,
liberty, or property, without due process of law."
SEc. 10. In all criminal prosecutions, and in cases involving the
life or liberty of an individual, the accused shall have a right to a
speedy and public trial by an impartial jury; to be informeJ of the
accusation against him; to have a copy of the same when demanded;
to be confronted with the witnesses against him; to have compulsory
process for his witnesses; and to have the assistance of counsel.d
SEC. 11. All offenses less than felony, and in which the punishment does not exceed a fine of one hundred dollars, or imprisonment
for thirty clays, shall be tried summarily before a justice o£ the peace,
or other officer authorizecl by law, on information under oath, without
indictment, or the intervention o£ a grand jury, saving to the defendant the right of appeal; and no person shall be held to answer for any
higher criminal offense, unless on presentment or indictment by a
grand jury, except in cases arising in the army or navy, or in the
militia, when in actual service, in time of war or public danger.•
• ·where an act provided that a bond executed
to stay an execution, shoLJid be taken as a jmlgment confessed, against the persons executing
the same, and against their estates, and that
execution might is~ue thrreon accordingly, it
was held tha,t such act was not void for the rea·
son that it denied or took away a trial in 1lue
course of htw. Cavender v. The Heirs of Smith,
5 Iowa, 137.
'The provision of the constitution providing for
juries ofles~ th:1n twelve men in inferior courts,
iR not in viobtion of the second article of the
ordinance of 1787. The State v. Beuelce, 9 Id.,
204.
The accused is entitled to a trial by a .i ury of
twelve men, but mtt_y be tried by a jury of a less
number in an inferior court, while a trial by a
jury of twelve may be secured by an appeal to a
higher court. Irl.
'l'he right of trial by jury being secured in
actions at law, the legi-;lflture cannot. hy an eva·
sion of this section of the constitution, render
that which is in its essence a suit at law, a pro·
ceeding topuni~h for contempt. E:c parte Grace,
12 ld., 208. See, ~,!so, The Cit!! of Des Moines,
!'. L/jmrtn, m ld., 153.
" Due process of law" me:tn~ ordinary juclici~l proceedings in coart., anrl has no reference
to the lawful exercise of tho taxing power, which
belongs exclusively to the legislative department.
Stewart v. Boftl·d of Superviso1·s, 30 Id., 9; Boyd
v. Elli.~, 11 Id., 99; Ex parte Grace, 12 ld.,
214; Allen t•. Armstrong, 16 Id., 512.
This section does not entitle a party to dema.nd
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that the issues of fact in an equitable action be
tried by a jury. The State for the use, etc. v.
01"1cig et al., 25 Id., 280.
An art of the legishture authorizing the ren·
dition of a genPral money judgment in favor of
an occupying cl<1imant, for improvements made
by him, and a general execution to enforce such
judgment is in violation of section 9, of article 1.
of the state constitution. Childs v. Shown·, 18
Id., 261.
d The defendant in a criminal prosecution hots
a rig-ht to be confronted by the witnesses against
him, and Sf'P them face to face. Ttate v. Reidel,
26 Iowa, 430.
A defpnd.mt indicted for a felony may waive
this right secured by Lhe constitution to be con·.
fronte<l with !he witne>s~s against him and consent that the testimony taken down in writing
in a former trial, based upon the same facts,
ma.y be read in ev1clPnce to the jury as a substi·
tu te for the oral testimony and presence of the
witnesses. The State v. Polson. 29 Id., 133.
• Since the taking e!fed of this constitution, a
grand .i ury has no leg.ll authority to inquire into
any oft'ense less than felony, and cases in which
the punishment does not cxcee<l a fine of one
hundred dollar~. or imprisonment for thirty days;
these are triable summarily before ajustiee of the
peace without indictment or the intervention of
a grand jury. 'I'he State ''· Kcehlet·, 6 Iowa,
39tl; The State v. Axt, I d., 511. But this Rec·
tion does not apply to offemes committed before
the constitution took effect. Id.
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SEc. 12. No person shall, after acquittal, be tried for the same offense. All persons shall, before conviction, be bailable by sufficient
sureties, except for capital offenses, where the proof is evident, or the
presumption ?,"reat.f
SEc. 13. 'lhe writ o£ habeas corpus shall not be suspended, or refused when application is made as required by law, unle:;;s in case o£
rebellion or invasion, the public safety may require it.
SEc. 14. 'fhe military shall be subordinate to the civil power. No
standing army shall be kept up by the state in time o£ peace; and in
time of war, no appropriation for a standing army shall be for a longer
time than two years.
SEc. 15. No soldier shall, in time o£ peace, be quartered in any
house without the consent of the owner, nor in time o£ war except in
the manner prescribed by law.
SEC. 16. Treason against the state shall consist only in levying war
:tgainst it, adhering to its enemies, or giving them aid and comfort.
No person shall be convicted o£ treason, unless on the evidence o£ two
witnesses to the same overt act, or confession in open court.
SEc. 17. Excessive bail shall not be required; excessive fines shall
not be imposed, and cruel ancl unusual punishment shall not be
inflicted.
SEC. 18. Private property shall not be taken for public use without
compensation first being made, or secured to be made, to the owner
thereof, as soon as the damages shall be assessed by a jury, who shall
not take into consideration any advantages that may result to said
owner on account o£ the improvement for which it is taken.g

r Where a dPfendant, indicted for murder in
th<) ~<!Gvnd degree, was tried and convicted of the
crime of manslaughter, and on appeal to the
supreme court the judgment was reversed and
tile case remanded: helrl, that the conviction
for manslaughter was an acqmttal of the charge
of murder in the second degree, and that the
defendant could not be again put on trial on that
charge. The &tate v. Tweedy, 11 Iowa, 350.
When a defendant has been tried and acquitted before a justice of the peace for an offense
within the jurisdiction of that officer to try, he
cannot be again tried upon appeal to the distnet
court by the state. The State v. Van Horton, 26
Id .. 402.
Where a defendant is put upon trial for an offense of a higher degree than he can be leg>tlly convicted of under the indictment preferred against
him, he cannot be legally convicted of a lesser
grade of the offense in that degree. The State 1•.
Tweedy, 11 Id., 350; The State v. BoiJle, 28 Id.,
522; The State v. Knouse, 29 Id., 118.
A trial and conviction for assault and battery,
under an information charging that offense, constitutes no bar to a subsequent indictment and
prosecution for assault w1th intent to commit
great bodily injury, based on the same act.
The State v. Fostet•, 33 Id., 525.
A conviction of the proprietor of a billiard
saloon for permitting ·w., a minor, to play billiards in his saloon at a certain specified time, is
no bar to a prosecution for permitting ~L. to
play the game at another time. The State v.
Derichs, 42 Id., 196.

The judgment of a justire of the peace in a
criminal proceeding instituted by the procurement of the defendant, in which a conviction or
acquittal is secured by fr.tud or collusion, may
be appealed to the appella.te court, or disre·garded and treated as void: It is no bm· to
other procerdings against the same defendant for
the same offense. The State 11. Green et al., 16
Id., 239.
g The term "just compensation '' as used in
this section of the constitution, means a fair
equivalent--that the per~on whose property is
taken shall be made whole; and the word
" damages" as used in the statute has reference
to the ju~t compen•>ttion required by the constitution. Sater 11. The B. d!: Jl. P. R. R. Co. 1
lowa 386; Henry v. The D. & P. R. Co., 2 Id.,
288.
Where the jury appointed to as~ess the darnages for a public highway returned that the
claimant wa-~ entitlccl to no damages, and there
was no appeal, no com2ensation need be paid
before opening the roa'd. Connelly v. Gri.~
wold, 7 Id., 248.
An order establishing a public road without
directing compensation to be made to the land
owner, is not in conflict with the constitution,
where such owner makes no claim for damages
in the manner pointed out by law. Abbott v.
The Board of Supen;isot·s, etc., 36 Id., 354.
The constitutional limitation contained in section eigl1teen of the bill of rights prohibits, by
implication, the taking of private p~operty for
any private use whatever, without the consent

•
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SEc. 19. No person shall be imprisoned for debt in any civil action,
on mesne or final process, unless in case of fraud; and no person shall
be imprisoned for a military fine in time of peace.h
SEc. 20. The people have the right freely to assemble together to
counsel for the common good; to make known their opinions to their
representatives, and to petition for a redress of grievances.
SEc. 21. No bill of attainder, ex post facto law, or law imparing the
obligation of contracts, shall ever be passed. 1
of the owner. Bankhead ·v. Brown, 25 Id.,
540.
This section forbids private property from
being compulsorily taken for any but public use,
and then only upon just compensation being
madP-, the amount of which is to be asRessed by
a jury. Bankhead v. Brown, 25 Id., 540.
When the public exigencies demand, the exercise of the power of taking private property for
public use is solely a question for the legislature, upon whose determination the courts cannot sit in judgment. Id.
TV hat is such a" public use" as will justify the
exercise of the power of eminent tlomain, is a
question for the courts to determine. But if a
pul>lic use be declared by the legislature. the
courts will hold this as public. unlpss 1t manifestly appears by the provisions of the act that
they ran have no tendency to advance and promote such public use. Id.
An act of the legislature for the establishment
of private roads directing the taking- of private
property for such private roads is unconstitutional in that it dirPcts the taking of private
property for a "private use." I d.
The legislature nmy provide that a public
way may be established to coai and other
mines, and the right to take land for a road
demanded for public convenience does not depend upon the length of the road or the number
of the persons through whose land it may pass.

I d.

It is competent for the legislature under the
statp constitution to authorize municipal corporations to require the streets to be paved, and the
cost thereof assessed upon the abutting lots.
JVarren v. Henley, 31 Id., 31.
Section 4168 of the revision (code section 3829
as amended), which establishes the maximum
of attorney's fee for the defense in criminal
cases. appointed by the court, held, not inconsistent with this section of the constitution.
Samuels v. The County of Dubuque, 13 Id.,
536.
An act providing for the taxation of property
by townships, cites, and incorporated towns to
aid in the construction of railroads is not in conflict with the constitution as taking pnvate property for private use. Stewat·t 1•. The Board of
Supen•isors, etc., 30 ld., 9; The JicGre_qor <£·
S. C. R. Co. v. Bit"dsall, 30 Id., 255; Bonnifield v. Bidwell, 32 ld., 149.
The nght to take private propPrt.y for right
of way for railroads under the power of eminent
domain is baaed upon the ground that the object

Imprisonment
for debt.

Petition.

Attalnder ond

ex post facto
laws.

is a public one, for public use, within the meaning of the constitution. I d.
The taxing power may be exercised for any
object that will justi(y the exe•·ciRe of thP power
of eminent domain. Id.
While the right to take private propPrty for
public use is conditioned upon m>tking compensat.ion, the taxing power is not thus limited by
the constitution; and being onp of the sovereign
powers vested in the genPral assembly, the
Jtlfiicial power possesses no authority to thus
limit it. Id. Overruling Hrmson v. Vernon,
27 ld., 28. BEcK, J., dissenting.
.
The general assembly can pass laws to rmse
revenue by taxation only for public purposes;
and when revenue is rai~ed for a purpose not
connected with the public interest, it is no
longer taxation, though so dPnominated. Clapp
v. Cedar Co .. 5 Id., 15: Piug r. Johnson Co.,
Id, 274; Stokgs 1•. Scott Co., 10 I d., 171; The
State ex rel. v. Wapello Co., 13 ld., 388; McClure 11. Owen. 26 Id., 24'3; Meye1·.~ t•. Johnson
Co., 14 Id., 47; JJicMillen t'. Boyles, ld., 107;
Bock v. JVallace, Tel., 593; Smith v. Hem·y Co.,
15 Id., 385; Ten Eyclc 1'. The Mayor, etc., Icl.,
486; Chamberlain t•. The City of" But·linglon,
19 ld., 395; Hanson v. Vernon, 27 I d., 28.
hIt was held in E.r parte Grace, 12 Iowa, 2013,
that chapter 126 of the revision (chapter three,
title eighteen of code), does not provide for the
imprisonment of a debtor in a manner, or under
circumstances not fully wan·anted by section
nineteen ofthe bill of rights.
• A retrospective law is not necessarily ex post
facto. The term ex po6t .farto applies only to
criminal htws, such as make acts criminal. winch
were innoeent when committed; or if criminal
when committed, aggravate the crime, mcrease
the punishment or reduce the degree of proof.
The State ex rel., etc .• v. Squires et al., 26 Iowa,
340.
Retrospective laws, as distin[(uished from ex
post facto laws. are not in conflict with the constitution of the United States, nor with the constitution of this state. The State ex rel., etc., t•.
Squire.~ et al., 26 Id., 340; The Iowa R. R. Land
Co. v. Soper, 39 ld., 112.
In the absence ofanv constitutional inhi!Jition
the legislature bas the- power to pass retro~prct
ive laws, and they will he operative unless they
interfere with vested rig-hts. The !OINt Railt·oad Land Co. v. Soper, 39 Id., 112; The State
ex reT., etc., v. Squires, 26 ld., 840; Bennett v.
Fisher, Id., 497; State v. Kimball, 23 Id., 501;
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SEc. 22. Foreigners who are, or may hereafter become residents of
this state, shall enjoy the same rights in respect to the possession, enjoyment and descent of property, as native born citizens)
SEc. 23. There shall be no slavery in this state; nor shall there be
involuntary servitude, unless for the punishment of crime.
SEc. 24. No lease or grant of agricultural lands, reserving any rent
or service of any kind, shall be valid for a longer period than twenty
years.
SEc. 25. The enumeration of rights shall not be construed to impair or deny others, retained by the people.
.ARTmLE 2.-RIGHT OF SuFFRAGE.

Electors.

SECTION 1. Every white male citizen of the United States, of the
age of twenty-one years, who shall have been a resident of this state
six months next preceding the election, and of the county in which he

Davis v. O'Farrell, 4 G. Greene, 168, 358;
Phares v. JValters, 6 Id., 106; Montgomery v.
Chadwick, 7 Id., 114; ~McMillen v. Boyles, 6 Id.,
304; Newman v. Sflmuels, 17 Id., 528; Boardman v. Beckwith, 18 Id., 292.
The act of March 31, 1860, providing for the
appraisement of property sold under execution,
impmred the obligation of contracts in so far as
it applied to contracts entered into prior to the
taking effect of the statute, and was, as to such
contracts, unconstitutional and void. Rosier v.
Hale et al., 10 Id., 470. That act was theref(Jre not retrospective in its operation. Landis
v Abrahams, 11 ld., 284.
A statute providing that if it be shown to the
satisfaction of the court that a defendant is in
the actual military service of the United States,
any action pending against him in such court
shall stand continued during the period of his
actual service, does not impair the obligation of
con tracts, nor conflict with that clause of the
constitution whiCh requires "all laws of a gener,tl n'lture to have a uniform operation." ]ffcConniclc v. Rusch, 15 Id., 127.
The con.,titutional mhibition against laws
imparing the obligation of contracts, is not
infringed by a judicial decision declaring a contracl void which the parties had no legal or constitutional power to make. .t.fcClure v. Owm,
26 Id., 243.
The statute of this state abolishing the common law distinction between sealed and uusealed
instruments, thereby admitting the defense of
want of consideration in all actions upon written
instruments made after the passage of the statute does not impair the obligation of the contract, but merely relates to the remedy. Williams v. Haines, 27 Id., 251.
Chapter forty-nine ofthe laws of 1866 (sections
3169, :n 70 of the code), dispensing with motions
for new trials in certain cases, relates merely to
the remedy, and is not unconstitutional. Johnson v. Semple, 31 Jd., 49; Coffin v. City of Davrnport, 25 Id., 516; Pressnell v. Herbert, 34
I d., 539.
Laws granting exE'mptions from execution re-

late to the remf'dy and are valid. Helfenstdn tC·
Gore v. Cave, 3 Id .. 287.
The legislature has power to change thefonn
in which suits shall be instituted, and make it
applicable to notes previomly executed. Creighton v. Gordon, Morris, 41; In.qerman v. Dooley,
ld., 28.
Laws made prior to the formation of a contract, cannot impair its obligation, for existing
laws enter into and become a part of the contract
when made, and define and determine it. Davis
v. Bronson, o Id., 410.
A state may say how far the laws of another
state may be enforced by her courts; and this
withoutimpairingthe obligation of contracts. I d.
Contracts which are in evasion or in fraud of
the laws of a state or country, or of the nghts or
duties of its citizens or subjects-against good
morals, or against rehg:ion, or against public
right; and conh-.tcts opposed to public pohcy, or
national institutions, are nullities in every country affected by such contracts, although they
may be valid by the laws of the plaee where
made. Irl.
A contract m11de in another state with intent
to enable a:wther lo sell intoxicating liquors
within this statl', in violation of the laws of this
state, is opposed to the public policy of the state,
and cannot be enforced in our courts. Id.
vVhen a rule of decision relating to a remedy
is changed by a statute, the new rule is applicable to all cases sub~equently tried, though
commenced vrior to the enactment of the
statute. Ballanl v. Rid_qel.'f &;· B ilion, l'lJ orris, 27.
l This section of the constitution does not rPstrict the powers of the legislature to confer the
s:::.me rights upon other classes, the rule of construction of state constitutions being that the
legislature may exercise all rightful legislative
powers which are not expressly prohibited or
necessarily included in the prohibited powers.
Opinion of CoL~, J., in Purczell v. Smidt, :!1
lowa, 540. See also Cro_qrm 1;. Kinney, 15 ld.,
242; Rheim v. Robbins, 45 Id., which holds a
contrary doctrine.
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claims his vote, sixty days, shall be entitled to vote at all elections
which are now or hereafter may be authorized by lnw.k
SEc. 2. Electors shall, in all cases except treason, felony or breach
of the peace, be privileged from arrest on the days of election, during
their attendance at such elections, going to and returning therefrom.
SEc. 3. No elector shall be obliged to perform military duty on the
day of election, except in time of war or public danger.
SEc. 4. No person in the military, naval or marine service of the
United States shall he considered a resident of this state by being stationed in any garrison, barrack or military or naval place or station
within this state.
SEc. 5. No idiot or insane person, or person convicted of any mfamous crime, shall be entitled to the privilege of an elector.
SEc. 6. All elections by the people shall be by ballot.

Pdvilege.

Same.
ltesldent.

Exception.
Ballot.

ARTICLE 3.-0F THE DISTRIBUTION OF PowERS.
SECTION 1. The powers of the government o£ Iowa shall be divided
into three separate departments: the legislative, the executive and the
judicial; and no person charged with the exercise o£ powers properly
belonging to one of these departments shall exercise any function appertaining to either of the others, except in cases hereinafter expressly
directed or permitted.
LEGISLATIVE

Departments of
thegovernment.

DEPART~IENT.

RECTION 1. The legislative authority of this state shall be vested in
a general assembly, which shall consist of a senate and house of representatives; and the style o£ every law shall be-"Be it enacted by the
General Assembly of the State qf Iou·a." 1
k This Bection of the con3titution defines only
the qualifications of an elector, and does not
prPscribe the place of exercising the elective
franchise as a test of qualification. 'Ihe power
to fix the place and manner of its exercise is
left with the general assembly. llforrison v.
Springer, and other cases, 15 Iowa, 304.
The act of September 11, 186~. entitled "an
act to amend Litle IV of the revision of 1860, so
as to enable the qualified electors of the state
in the military service to vote at certain elections," held, not inconsistent with this section of
the constitution, for the reason that it permitted
such electors to ca~t their votes at polls opened
and conducted beyond the lim1ts of the count,y
and state of which they claimed to be residents.
Id.
While the right to vote of a person possessing
the qualifications of an elector, as prescribed by
the state constitution. cannot be destroyed or impairPd by the legislature, it may, nevertheless,
regulate the exercise thereof by enacting rea~onable provisions for determining the age,
length of residence, etc., of the persons offering
to vote. Edmonds t'. Banbury et al., 28 Id.,
267.
Chanter 171 of the laws of 1868, knewn as
the •·.Kegistry Law," held, not in conflict with
thl' provisions of the constitution. I d.
The suvreme court will declare a statute un-

Legislative authority.

constitutional only when it is clearly, palpably
and plainly inconsistent with some provision of
that instrument. Stewart v. The Board of ::>upervisors, etc., 30 Id., 9; Morrison ~·. Sprin,qer,
23 Id., 304; Santo v. The Stale, 2 Jd., 208;
McCormick v. Rusch, 15 Id., 127; Whiting et
al v. City of Mt. Pleasant, 11 Id., 482; .'lfcGregm· r•. Bayle.~. 19 I d., 43; Duncombe v. Prindle, 12 Id., 1, and cases cited from other states.
1 The people have no authority, in their primary or individual capacity, to make laws; that
authority being vested in the general assembly.
Santo v. The State, 2 lowa, 168; Stewart l'.
Bom·d of Supervisors, 00 Id .. 9, 18.
The general assembly cannot legally submit
to the people the proposition whether an act
shall become a law or not. Id. Geebrick v.
The State, 5 I d., 491; The State tl. Beneke, 9
Id .. 20:3; The State v. Weir, 33 ld., 134; The
State v. King, 37 Id., 462, 466.
A law can no more be repealed than it can be
enacted, by. a vote of the people in their pnmary capacity. Geebricl.: v. The State, 5 Id.,
491; The State v. TVeit·, 3:3 Id., 134.
The validity or taking effect of a statute cannot be made to depend on a vote of the people,
and a section of an act providing for this is unconstitutional. But if the act be complete without such invalid section, it will be declared in
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SEc. 2. The sessiong of the general assembly shall be biennial, and
shall commence on the second l\Ionday in January next ensuing the
election of its members; unless the governor of the state shall, in the
meantime, convene the general assembly by proclamation.
SEc. 3. The members of the house of representatives shall be chosen every second year, by the qualified electors of their respective
districts, on the second 'l'uesday in October, except the years of the
presidential election, when the election shall be on the Tuesday next
after the first Monday in November; and their term of office shall
commence on the first day of January next after their election, and
continue two years, and until their successors are elected and qualified.
SEc. 4. No person shall be a member of the house of representatives who shall not have attailli~d the age of twenty-one years; be a
free white male citizen of the United States, and shall have been an
inhabitant of this state one ye:1r next preceding his election, and at
the time of his election shall have had an actual residence of sixty
days in the county or district he may have been chosen to represent.
SEc. 5. SenatQrs shall be chosen for the term of four years, at the
same time and place as representatives; they shall be twenty-five years
of age, and possess the qualifications of representatives as to residence
and citizenship.
SEc. 6. The number of senators shall not be less than one-third
nor more than one-half the representative body; and shall be so
classified by lot, that one class, being as nearly one-hal£ as possible,
shall be elected every two years. ·when the number of senators is
increased, they shall be annexed by lot to one or the other of the two
classes, so as to keep them as nearly equal in numbers as practicable.
SEc. 7. Each house shall choose its own officers, and judge of the
qualification, election, and return of its own members. A contested
election shall be determined in such manner as shall be directed by
law.
SEc. 8. A majority of each house shall constitute a quoruni to
transact busine;;;s; but a smaller number may adjourn from day to dav,
and may compel the attendance of absent members in such manner
and under such penalties as each house may provide.
SEc. 9. Each house shall sit upon its own adjournment, keep
a jourual of its proceedings, and publish the same; determine its
rules of proceedings, punish members for disorderly behavior, and
with the consent of two-thirds, expel a member, but not a second time
for the same offense; and shall have all other powers necessary for a
branch of the genPral assembly of a free and independent state.

force without regard thPreto. TVei•· v. Cram,
37 Tel., 649; Santo v. The State, 2 Id., 160.
While tht> legislature cannot lawfully submit
to the people the question whether an act shall
become a law or not, it may pass a valid law
authorizing the people of the several conn ties of
the state to deci:fe by a majority vote to restrain
stock from nmmng- at large. Dalby 1!. TVolf ,e·
Palmer, 14 Id., :l:S; Weir v. Cram, 37 ld.,
649, 6.')3.
The constitution, as applied to the legislative
dept'-rtment. is a limitahon and not a grant of
power. The general assembl:v clearly has the
power to legislate upon all rightful subjects of

legislation, unless expn'ssly prohibited from so
doing. or where the prohibition is implied from express provision. This theory must never be lost
sight of by the courts in examining the power of
the legislature. It is elementary, cardinal, and
frequently posse;ses controlling weight in dett>rmining the constitutional validity of their
em1ctments. The general assembly possesses
all legislative antlwrity not delegated to the
general government or not prohibited by the
constitution. .Morrison v. Springe1·, 15 Id.,
304. See, also, Steu·art v. The Board of Supervisors, etc., 30 ld., 9.
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SEc. 10. Every member of the general assembly shall have the
liberty to dissent from or protest against any ad or resolution which
he may think injurious to the public or an individual, and have the
reasons for his dissent entered on the journals; and the yeas and nays
of the members of either house, on any question, shall, at the desire
of any two members present, be entered on the journals.
SEc. 11. Senators and representatives, in all cases except treason,
felony, or breach of the peace, shall be privileged from arrest during
the session of the general assembly, and in going to and returning
from the same.
SEC. 12. w·hen vacancies occur in either house. the governor, or
the person exercising the functions of governor, shall issue writs of
election to fill such vacancies.
SEc. 13. The doors of each house shall be open, except on such occasions as, in the opinion of the house, may require secrecy.
SEc. 14. Neither house shall, without the consent of the other,
adjourn for more than three days, nor to any other place than that in
which they may be sitting.
SEc. 15. Bills may originate in either house, and may be amended,
altered, or rejected by the other; and every bill having passed both
houses, shall be signed by the speaker and president of their respective
houses.
SEc. 16. Every bill which shall have passed the general assembly,
shall, before it becomes a law, be presented to the governor. If he
approve, he shall sign it; but if not, he shall return it, with hi:> objections, to the house in which it originated, which shall enter the same
upon their journal, and proceed to reconsider it; if, after such rt•consideration, it again pass both houses, by yeas and nays, by a majority
of two-thirds of the members of each house, it shall become a law,
notwithstanding the governor's objections. I£ any bill shall not be
returned within three days after it shall have been presented to him
(Sunday excepted), the same shall be a law in like manner as if he
had signed it, unless the general assembly, by adjournment, prevent
such return. Any bill submitted to the governor for his approval
during the last three days of a session of the general assembly, shall
be deposited by him in the office of the secretary of state within thirty
days after the adjournment, with his approval if approved by him, and
·
with his objE>ctions if he disapproves thereof.
SEc. 17. No bill shall be passed unlE'sS by the assent of a majority
of all the members elected to each branch of the general assembly,
and the question upon the final passage shall be taken immediately
upon its last reading, and the yeas anti nays entered upon the journal.
SEc. 18. An accurate statement of the receipts and expenditures of
the public money shall be attached to and published with the laws at
every regular session of the general assembly.
SEc. Hl. The house of representatives shall have the sole pbwer o£
impeachment, and all impeachments shall be tried by the senate.
When sitting for t.hat purpose, the senators shall be upon oath or affirmation; and no person shall be convicted without the concurrence
of two-thirds of the members present.
SEc. 20. The governor, jmlges of the supreme aml district courts,
and other state officers, shall he liable to impeachment for any misdemeanor or malfeasance in office; but judgment in sueh cases shall extend only to removal from office, and disqualification to hold any
office of honor, trust or profit under this state; but the party convic-
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ted or acquitted shall nevertheless be liable to indictment, trial and
punishment according to law. All other civil officers shall be tried
for misdemeanqrs and malfeasance in office, in such manner as the
general assembly may provide.
SEc. 21. No senator or representative shall, during the time for
Members not
appointee\ to of· which he shall have been elected, be appointed to any civil office o£
ftce.
profit under this state, which shall have been created, or the emoluments o£ which shall have been increased during such term, except
such offices as may be filled by elections by the people.
SEc. 22. No person holding any lucrative office under the United
Disqualification.
States, or of this state, or any other power, shall be eligible to hold a
seat in the general assembly. But offices in the militia, to which
there is attached no annual salary, or the office of justice of the peace,
or postmaster, whose compensation does not exceed one hundred dollars per annum, or notary public, shall not be deemed lucrative.
SEc. 23. No person who may hereafter be a collector or holder of
Same.
public moneys, shall have a seat in either house o£ the general assembly, or be eligible to hold any office of trust or profit in this state,
·until he shall have accounted for and paid into the treasury all sums
for which he may be liable.
SEc. 24. No money shall be drawn from the treasury but in conseJl(oney drawn.
quence of appropriations made by law.
SEc. 25. Each member of the first general assembly under this
Compensation
of members.
constitution shall receive three dollars per diem while in session; and
the further sum of three dollars for every twenty miles traveled in
going to and returning from the place where such session is held, by
the nearest traveled route; after which they shall receive such compensation as shall be fixed by law; but no general assembly shall have
the power to increase the compensation of its members. And when
convened in extra session they shall receive the same mileage and per
diem compensation as fixed by law for the regular session, and none
·
other.
SEc. 26. No law of the general assembly, passed at a regular sesLaws.
sion, of a public nature, shall take effect until the fourth day of July
next, after the passage thereof. Laws passed at a special session shall
take effect ninety days after the adjournment of the general assembly,
by which they were passed. I£ the general assembly shall deem any
law of immediate importance, they may provide that the same shall
Publication.
take effect by publication in newspapers in the state.m
roWhere an act of the legislature is complete
and is a law in its language and form as usually
expressed in statute it will take eff'ectasa statute
according to the provisions of the constitution,
notwithstanding a section therein providing for
Stlbmitting to a vote of the people the q nestion
whether it shall become'a law or not. JVeir v.
Cram, 37 Iowa, 649; Santo v.TheState, 2 Icl., 163.
A statute providing that when the governor
deems it necessary that a general law shall take
effect earlier than it would by general publication, he may direct its publicatiOn in cerbin
newspapers, and it shall take effect from that
date, is unconstitutional for that this power is,
by the constitution, lodged in the general assembly, and they cannot delegate it to the governor.
Scott v. Clarket al., 1 Id., 70; Pilkey v. (}/eason,
Id., 521.

The publication of a statute without direction
of the general assembly gives it no effect. The
State ex rel. ''· Calkin, 1 G. Greene, 68.
'Vhere a statute provided as follows: "This
act being deemed of immerliate importance,
shall take effect. from its publicati.m in the Iowa
State Register and the Des i\foines Times, newspapPrs published at Des ::\Ioines." held, that the
act took <:ffect from the date of such publication
notwithstanding the gener<1l provision of section
twenty-four of the revision, now section thirtythree of the code. Hunt v. JJiurralj, 17 Id.,
!313.
.
Printed copies of the approval of the governor
of the several laws published in a volume issued
by the authority of the' state, are not essential to
give the laws legal effect. Dishon v. Smith,
County Judge, 10 lcl., 212.
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No divorce shall be granted by the general assembly.
No lottery shall be authorized by this state; nor shall the

sale of lottery tickets be allowed.
SEc. 29. Every act shall embrace but one subject, and matters
properly connected therewith; which subject shall be expressed in the
title. But if any subject shall be embraced man act which shall not
be expressed in the title, such act shall be void only as to so much
thereof as shall not be expressed in the title.n
SEC 30. 'rhe general assembly shall not pass local or special laws in
the following cases:
For the assessment and collection of taxes for state, county, or road
purposes;
For laying out, opening, and working roads or highways;
For changing the names of persons;
For the incorporation of cities and towns:
For vacating roads, town plats, streets, alleys, or public squares;
For locating or changing county seats;
In all the cases above enumerated, and in all other cases where a
general law can be made applicable, all laws shall be general, and of
uniform operation throughout the state; and no law changing the
boundary lines of any county shall have effect until upon being submitted to the people of the counties affected by the change, at a general election, it shall be approved by a majority of the votes, in each
county, cast for and against it. 0
n 'Vhile an act cannot, under this section,
embrace but one object., which must be expresser!
in the tille, 1t may, nevertheless, embrace at!
matters connected therewith. The State v.
Squires, 2G lowa, 340.
If an act em bruce a subject not expressed in
the title, the act will be void only as to so much
thereof as is not thus expressed. Irl.
An act entitled "an act m relation to certain
state ror.ds na,med therein," which contained
sixty-Rix sections, in which were established
forty-six roads and some otherR vacated, was
held, not in conflict with this section of the constitution. The State ex rel. JVeir v. The Couuty
Jurl_qe of Davis Co., 2 I d., 280. See, also, }.forford v. Un_qe1·, 8 I d., 82; Whiting v. City of Jllt.
Pleasant, 11 Id., 482.
Sections 3275 aml3276 of chapter 125, entitled
"executions," of the act entitled "the code of
civil pracbce," revision, held, to relate to matters
properly connected with the act, and embraced
in the htle, and are not inconsistent with section
twenty-nine, article three, of the constitution.
Porte1· t'. Thompson, 22 I d., 391.
A general clause in a statute, repealing so
much of a former law as is in conflict with the
act which is unconstitutional, does not have the
effect to repeal the former law. Childs t'.
Shower, 18 Id., 261.
A statute designated in its title as an amendment to a city charter, but which embraces objects
foreign to the charter, is in conflict with the
constitution, and void. Williamsoa v. The City
of Keokuf~, 44 I d., 88.
The act entitled "an act providing the place
of bringing suits in certain cases," being chapter

Divorce.
Lotteries.
Acts.

Local or special
laws.

ninety-five ofthe laws ofl872 (sections 2382,2383,
ami 2-!84 of the code), held, not vulnerable to the
constitutional objection that the subject-matter
of a part of the act was not embraced in the
title. The Farmers Ins. Co. v. Highsmith et
al., 44 Id., 330.
Chapter 119, laws of 1878, prohibiting the
sale of malt and vinous liquors within two miles
of the corporate limits of cities and towns, is not
in conflict with this section requiring- every act
of the legislature to embrace but one su!.Jjectanrl
matters properly connected therewith, and the
fact that the title of an act cont.aim matter not
of the subject of the act does not render it
invalid. The State v. Shroeder, 51 Id., 197.
• This section of the constitution prohibits the
enactment of special laws, either for the incorporation of c1ties and towng, or for the amendmPnt of acts of incorporation in existence before
the adoption of the constitution. Ex parte
Samuel Pritz, 9 Iowa, 30.
The "act explanatory of an act entitled an
act to create the county of Humbolclt and locate
the county scat thereof," approved ~[arch 11th,
1838, was held, as not relating back to the net
of which it was amendatory; and as an independent act it was invalid bec,1use it had not
been submitted to the vote of the people as
required by this section of the constitution.
Duncombe v. P1·indlP, 12 ld., 1.
Chapter sixteen of the laws of 1863, entitled
"an act to repeal an act revising and conso:idating the laws. incorporating the city of
Dubuque, and establishing a city court therein,"
held, within the constitutional prohibition of
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SEc. 31. No extm compensation shall be made to any officer, public agent, or contractor, after the service shall have been rendered, or
the contract entered into; nor shall any money be paid on any claim,
the subject matter of which shall not have been provided for by preexisting laws, and no public money or property shall be appropriated
for local or private purposes, unless such appropriation, compensation
or claim, be allowed by two-thirds of the meTUbers elected to each
branch of the general assembly.
SEc. 32. Members of the geReral assembly shall, before they enter
upon the duties of their respective offices, take and subscribe the following oath or affirmation: "I do solemnly swear (or affirm, as the
case may be) that I will support the comtitution of the United States,
and the constitution of the state o£ Iowa, and that I will faithfully
discharge the duties of senator (or representative, as the case may be)
according to the best of my ability." And members o£ the general
assembly are hereby empowered to administer to each other the said
oath or affirmation.
SEc. 33. The general assembly shall, in the years one thousand
eight hundred ana fifty-nine. one thousand eight hundred and sixtythree, one thousand eight hundred and sixty-five, one thousand eight
hundred and sixty-seven, one thousand eight hundred and sixty-nine,
and one thousand eight hundred and seventy-five, and every ten years
thereafter. cause an enumeration to be maJ.e of all the wltite inhabitants of the state.
SEc. 34. The number of senators shall, at the next session followeach period of making such enumeration, and the next session following each United States census, be fixed by law, and apportioned among

special legislation, and void. Daris &: Bro. v.
TVoodnough, 9 Id., 104; Bal.:e1· et al. v. The
Steamboat Milwaukee, 14 ld., 214.
The act entitled •'an act to establish a court at
McGregor," approved March 18, 1>:162, held inconsistent with section 30, of article 3, of the
constitution, and void. Town of McGregor v.
Bay lies, 19 ld., 43.
Section 1141 of the revision (code, section 548),
providing for the amendment by cities and
towns of the law of their incorporation is not in
conflict with this section of the constitution.
Von Phul v. Hammer, 29 Id., 222.
A local statute authorizing the building of a
railroad from the city of Lyons to the city of
Clinton, held, not to be one of the cases where
the law must be general and of uniform operation throughout the state as contemplated in
this section. The Cit¥ of Clintoll v. The C. R.
<f· llf. R. R. Co., 24 I d., 455.
Although the legislature has not the power, in
the cases enumerated in section 30, of article 3,
of the constitution, to pass local or special laws,
and c.mnot pass a special law incorporating an
independent school district, it has, neverthele~s,
the power to pass a curative act legalizing the
defective organization of a school district already in existence under the general law for the
creation of independent school districts. The
State ex rel., etc., v. Squires, 26 Id., 340.
While such curative act is a local or special
law, it is a case where a general law cannot be

made applicable within the meaning of the constitution. Id.
Where a purchaser has paid for land, and the
prior owner is under a moral oblig-,>tion to convey, the legislature may cure a defective conveyance by retrospective legislation, as against
such owner, his widow ancl heirs, but such legislation cannot affect the title of a subsequent
bona fide purchaser. Newman v. Samuels, 17
Id., 528.
So the general assembly may, by retrospective
legislation, legalize the assessment and levy of
taxes, and prescribe the manner in which properly may be sold for the satisfaction thereof.
Boar·dman v. Beckwith, 18 Id., 292; The Iowa
Railroad Land Co. v. Sopet·, 39 Id., 112.
Pending the decision of a petition for a rehearing, where no judgment had been rendered
upon the. filing of the first opinion which declared certain special judgment taxes illegal,
the legislature passed an act (March 18, 1874),
atfirmmg their legality; held, that the curative
act was valid. The Iowa R. L. Co. v. Sac
Count!f, 39 I d., 124.
Chapter 180, laws of tenth general assembly,
providmg for the taxation of express and telegraph companies, held, not in conflict with section 30, of article 3, of the constitntion. The
U. S. Ex. Co. v. Ellyson, 23 Id., 370.
The general assembly has the power to pass a
general law curing defects in the establishment
of county roads. Bennett v. Fisher, 26ld., 497.
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the several counties according to the number of 11'hit<> inhabitants in
each.
SEc. 35. The senate shall not consist of more than fifty members,
nor the house of representatives of more than one hundred, and they
shall be apportioned among the several counties and representative
districts of the state according to the number of white inhabitants in
each, upon ratios to be fixed by law; but no representative district
shall contain more than four organized counties, and each district
shall be entitled to at least one representative. Every county and district which shall have a number of inhabitants equal to one-hal£ of
the ratio fixed by law, shall be entitled to one representati'l'e; and any
one county containing in addition to the ratio fixed by law, one-half
of that number, or more, shall be enitled to one additional representative. No floating district shall hereafter be formed.
SEc. 36. At its first session under this constitution, and at every
subsequent regular session, the general assembly shall fix the ratio of
representation, and also form into representative districts those counties which will not be entitled singly to a representative.
SEc. 37. When a congressional, senatorial, or representative district shall be composed of two or more counties, it shall not be
entirely separated by any county belonging to another district; and
no county shall be divided in forming a congressional, senatorial, or
representative district.
SEc. 38. In all elections by the general assembly, the members
thereof shall vote viva voce; and the votes shall be entered on the
journal.
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ARTICLE 4.-EXECUTIVE DEPARTMENT.
SEcTION 1. The supreme executive power of this state shall be
vested in a chief magistrate, who shall be styled the governor of the
state of Iowa.
SEc. 2. The governor shall be elected by the qualified electors at
the time and place of voting for members of the general assembly,
and shall hold his office two years, from the time of his installation,
and until his successor is elected and qualified.
SEC. 3. There shall be a lieutenant governor, who shall hold his
office two years, and be elected at the same time as the governor. In
voting for governor and lieutenant governor, the electors shall designate for whom they vote as governor, and for whom as lieutenant governor. The returns of every election for governor and lieutenant
governor, shall be sealed up and transmitted to the seat of government of the state, directed to the speaker of the house of representatives, who shall open and publish them in the presence of both houses
of the general assembly.
SEc. 4. The persons respectively having the highest number of
votes, for .governor and lieutenant governor, shall be declared duly
elected; but in case two or more persons shall have an equal, and the
highest number of votes for either office, the general assembly shall,
by joint vote, forthwith proceed to elect one of said persons governor,
or lieutenant governor, as the case may be.
SEc. 5. Contested elections for governor, or lieutenant governor,
shall be determined by the general assembly in such manner as may
be prescribed by law.

Governor.

Election and
term.

Eligibility.
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elections.

f"on tested •lections.
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SEc. 6. No person shall be ~ligible to the office of governor, or
lieutenant governor, who shall not have been a citizen of the United
States, and a resident of the state two years next preceding the
election, and attained the age of thirty years at the time of said
election.
SEc. 7. The governor shall be commander-in-chief of the militia,
the army, and navy of this state.
SEc. 8. He shall transact all executive business with the officers of
government, civil and military, and may require information in writing from the officers of the executive department upon any subject
relating to the duties of their respective offices.
SEc. 9. He shall take care that the laws are faithfully executed.
SEc. 10. When any office shall, from any cause, become vacant,
and no morle is provided by the constitution and laws for filling such
vacancy, the governor shall have power to fill such vacancy, by granting a commission, which shall expire at the end of the next session of
the general assembly, or at the next election by the people.
SEc. 11. He may, on extraordinary occasions, convene the gPneral
assembly by proclamation, and shall state to both houses, when assembled, the purpose for which they shall have been convened.
SEc. 12. He shall communicate, by message, to the general assembly, at every regular session, the condition of the state, and recommend such matters as he may deem expedient.
SEc. 13. In case of disagreement between the two houses with respect
to the time of adjournment, the governor shall have power to adjourn
the general assembly to such time as he may think proper; but no
such adjournment shall be beyond the time fixed for the regular meeting of the next general assembly.
SEc. 14. No person shall, while holding any office under the
authority of the United States, or this state, execute the office of governor, or lieutenant governor, except as hereinafter expressly provided.
SEc. 15. The official term of the governor, and lieutenant governor, shall commence on the second :Monday of January next after
their election, and continue for two years, and until their successors
are elected and qualified. The lieutenant g()vernor, while acting as
governor, shall receive the same pay as provided for governor; and
while presiding in the senate, shall receive as compensation therefor,
the same mileage and double the per diem pay provided for a senator,
and none other.
SEc. 16. The governor shall have power to grant reprieves, commutations and pardons, after conviction, for all offenses except treason and cases of impeachment, subject to such regulations as may be
provided by law. Upon conviction for treason, he shall have power
to suspend the execution of the sentence until the case shall be reported to the general assembly at its next meeting, when the general
assembly shall either grant a pardon, commute the sentence, direct
the execution of the sentence or grant a further reprieve. He shall
have power to remit fines and forfeitures, under such regulations as
may be prescribed by law; and shall report to the general assembly at
its next meeting, each case of reprieve, commutation or pardon
granted, and the reason therefor; and also all persons in whose favor
remission of fines and forfeitures shall have been made, and the several
amounts remitted.
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SEc. 17. In case of the death, impeachment, resignation, removal
from office, or other disability of the governor, the powers and duties
of the office for the residue of the term, or until he shall be acquitted,
or the disability removed, shall devolve upon the lieutenant governor.
SEc. 18. The lieutenant governor shall be president of the senate,
but shall only vote when the senate is equally divided; and in case of
his absence, or impeachment, or when he shall exercise the office of
governor, the senate shall choose a president pro tempore.
SEc. 19. I£ the lieutenant governor, while acting as governor, shall
be impeached, displaced, resign, or die, or otherwise become incapable
of performing the duties of the office, the president pro tempore of the
senate shall act as governor until the vacancy is filled, or the disability
removed; and if the president of the senate, for any of the above
causes, shall be rendered incapable of performing the duties pertaining
to the office of governor, the same shall devolve upon the speaker of
the house of representatives.
SEc. 20. There shall be a seal of this state, which shall be kept by
the governor and used by him officially, and shall be called the great
'
seal of the state of Iowa.
SEc. 21. All grants and commissions shall be in the name and by
the authority of the people of the state of Iowa, sealed with the great
seal of the state, signed by the governor and countersigned by the
secretary of state.
SEc. 22. A secretary of state, auditor of state, and treasurer of
state, shall be elected by the qualified electors, who shall continue in
office two years, and until their successors are elected and qualified;
·
and perform such duties as may be required by law.

Lleut•nant act
as governor.

Further vacancies provided
for.

Same.

Seal of state.

Commissions,
etc.

Secretary, auditor and treasurer.

ARTICLE 5.-JUDICI.A.L DEP.A.TRMENT.

SEcTION 1. The judicial department shall be vest.ed in a supreme . courts.
court, district court, and such other courts, inferior to the supreme
court, as the general assembly may, from time to time, establish.P
SEc. 2. The supreme court shall consist of three judges, two of supreme court.
whom shall constitute a quorum to hold court.q
SEc. 3. The judges of the supreme court shall be elected by the Judges elected.
qualified electors of the state, and shall hold their court at such time
and place as the general assembly may prescribe. The judges of the
P The legislature is limited in this section in
the establishment of courts, other than the district court, to those that are inferior to the supreme court. Hetherington v. Bissell et al., 10
Iowa, 145.
It is the right and duLy of the judicial power
of the state to declare void all acts of the legislatnre made in violation of the constitution.
McG1·e_qor v. Baylies, 19 Id., 43; Reid v. Wright,
2 G. Grel'ne, 15.
·
The power of the courts to declare a leg-islative act invalid should not be exercised in doubtful cases, and will be done only when necessary;
and the court will, when possible, give such a
construction as will avoid the necessity and upholu the act. 'l'he State ex nl. Wei1· v. The
County Jud_qe, etc., 1 I d., 280; TVhitin_q et al. 11.
'l'he Cit•t of Mt. Pleasant, 11 ld., 4138; Mot-rison v. Springer, 15 Id., 304.

75

q Where a person who is not a judge under
the laws of the state is placed on the bench to
try a cause, against the consent of one of the
parties, the proceeding is erroneous and the
.Judgment will be reversed. Smith v. Frisbee,
7 Iowa, 486.
Whenever it appears from the record that the
duties belonging to the court in the conduct of
the trial of a cause have been attempted to be
exercised by any person not a judge, an error is
at once disc loPed sufficient to reverse the case on
appeal, although the record be free from error in
other respects. Michales v. Hines, 3 G. Gre8ne,
470.
And it will be incompetent for any person
other than a judge to preside in the trial of a
cause even by consent of parties. JVinchester t'.
Ayers, 4 G. Greene, 104.
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supreme court so elected shall be classified so that one judge shall go
out of office every two years; and the judge holding the shortest term
of office under such classification shall be chief justice of the court
during his term, and so on in rotation. After the expiration of their
terms of office, under such classification, the term of each judge of the
supreme court shall be six years, and until his successor shall have
been elected and qualified. The judges of the supreme court shall be
ineligible to any other office in the state, during the term for which
they have been elected.
SEc. 4. The supreme court shall have appellate jurisdiction only
in cases in chancery, and shall constitute a court for the correction of
errors at law, under such restrictions as the general assembly may hy
law prescribe; and shall have power to issue all writs and process necessary to secure justice to parties, and exercise a supervisory control
over all inferior judicial tribunals throughout the state.
SEc. 5. The district court shall consist of a single judge, who shall
be elected by the qualified electors of the district in which he resides.
The judge of the district court shall hold his office for the term of
four years, and until his successor shall have been elected and qualified; and shall be ineligible to any other office, except that of judge of
the supreme court, during the term for which he was elected.
SEc. 6. The district court shall be a court of law and equity, which
shall be distinct and separate jurisdictions, and have jurisdiction in
civil and criminal matters arising in their respective districts, in such
manner as shall be prescribed by law.
SEc. 7. The judges of the supreme and district courts shall be conservators of the peace throughout the state.
SEc. 8. The style of all process shall be "The State of Iowa," and
all prosecutions shall be conducted in the name and by the authority of the same.
SEc. 9. The salary of each judge of the supreme court shall be
two thousand dollars per annum; and that of each district judge one
thousand six hundred dollars per annum, until the year eighteen hundred and sixty; after which time they shall severally receive such
compensation as the general assembly may, by law, prescribe; which
compensation shall not be increased or diminished during the term for
which they shall have been elected.
SEc. 10. The state shall be divided into eleven judicial districts;
and after the year eighteen hundred and sixty the general assembly
may reorganize the judicial districts, and increase or diminish the number of districts, or the number of judges of said court, and may increase the number of judges of the supreme court; but such increase
or diminution shall not be more than one district, or one judge of
either court, at any one session; and no reorganization of the districts,
or diminution of the judges, shall have the effect of removing a judge
from office. Such reorganization of the districts, or any change in the
boundaries thereof, or any increase .or diminution of the number of
judges, shall take place every four years thereafter, i£ necessary, and at
no other time.
SEc. 11. The judges o£ the supreme and district courts shall be
chosen at the general election; and the term o£ office o£ each judge
shall commence on the first day of January next after his election.
SEc. 12. The general assembly shall provide, by law, £or the election of an attorney-general by the people, whose term of office shall be
two years, and until his successor shall have been elected and qualified.
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SEc. 13. The qualified electors o£ each judicial district shall, at the
time of the election o£ district judge, elect a district attorney, who
shall be a resident o£ the district for which he is elected, and who shall
hold his office £or the term o£ four years, and until his successor shall
have been elected and qualified.
SEc. 14. It shall be the duty o£ the general assembly to provide £or
the carrying into effect o£ this article, and to provide £or a general
system o£ practice in all the courts o£ this state.
ARTICLE

Elected.
Qualifications.

Duty of general
assembly.

6.-~fiLITIA.

SECTION 1. The militia o£ this state shall be composed o£ all ablebodied white male citizens, between the ages o£ eighteen and forty-five
years, except such as are or may hereafter be e-xempt by the laws o£
the United States, oro£ this state; and shall be armed, equipped and
trained, as the general assembly may provide by law.
SEc. 2. No person or persons conscientiously scrupulous o£ bearing
arms shall be compelled to do military duty in time o£ peace; provided,
that such person or persons shall pay an equivalent £or such exemption in the same manner as other citizens.
SEc. 3. All commissioned officers o£ the militia (staff officers
excepted) shall be elected by the persons liable to perform military
duty, and shall be commissioned by the governor.

Who constitute.

Qualification.

Officel"!l.

ARTICI,E 7.-STATE DEBTS.
SECTION 1. The credit o£ the state shall not, in any manner, be
given or loaned to, or in aid o£, any individual, association, or corporation; and the state shall never assume, or become responsible for, the
debts or liabilities o£ any individual, association, or corporation, unless
incurred in time o£ war £or the benefit o£ the state.
SEc. 2. The state may contract debts to supply casual deficits or
failures in revenues, or to meet expenses not otherwise provided £or;
but the aggregate amount o£ such debts, direct and contingent,
whether contracted by virtue o£ one or more acts o£ the general assembly, or at different periods o£ time, shall never exceed tll.e sumo£ two
hundred and fifty thousand dollars; and the money arising £rom the
creation o£ such debts, shall be applied to the purpose £or which it was
obtained, or to repay the debts so contracted, and to no other purpose
whatever.
SEc. 3. All losses to the permanent, school, or university £und o£
this state, which shall have been occasioned by the defalcation, mismanagement, or fraud o£ the agents or officers controlling and managing the same, shall be audited by the proper authorities o£ the state.
The amount so audited shall be a permanent funded debt against the
state, in favor o£ the respective £und sustaining the loss, upon which
not less than six per cent annual interest shall be paid. The amount
o£ liability so created shall not be counted as a part o£ the indebtedness authorized by the second section o£ this article.
SEc. 4. In addition to the above limited power to contract debts,
the state may contract debts to repel invasion, suppress insurrection,
or defend the state in war; but the money arising £rom the debts so
contraCted shall be applied to the purpose £or which it was raised, or
to repay such debts, and to no other purpose whatever.
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SEc. 5. Except the debts hereinbefore specified in this article, no
dBbt shall be hereafter contracted by, or on b~hal£ of this state, unless
such debt shall be authorized by some law for some single work or
object, to be distinctly specified therein; and such law shall impose
and provide for the collection of a direct annual tax, sufficient to pay
the interest on such debt, as it falls due, and also to pay and discharge
the principal of such debt, within twenty years from the time of contracting thereof; but no such law shall take effect until at a general
election it shall have been submitted to the people, and have received
a majority of all the votes cast for and against it at such election; and
all money raised by authority of such law, shall be applied only to the
specific object therein stated, or to the payment of the debt created
thereby; and such law shalll:ie published in at least one newspaper in
each county, if one is published therein, throughout the state, for
three months preceding the election at which it is submitted to the
people.
SEc. 6. The legislature may, at any time, after the approval of such
law by the people, if no debt shall have been contracted in pursuance
thereof, repeal the same; and may at any time forbid the contracting
of any further debt, or liability, under such law; but the tax imposed
by such law, in proportion to the debt or liability which may have
been contracted in pursuance thereof, shall remain in force and be
irrepealable, and be annually collected, until the principal and interest
are fully paid.
SEc. 7. Every law which imposes, continues, or revives a tax, shall
distinctly state the tax, and the object to which it is to be applied;
and it shall not be sufficient to refer to any other law to fix such tax
or object.
ARTICLE 8.-CORPORATIONS.r

co,.oratlons,
how credited.

Property
taxable.
State not to be
a stockholder.
Corporation not
to be a stockholder.

SECTION 1. No corporation shall be created by speciallaws; but the
general assembly shall provide by general laws, for the organization
of all corporations hereafter to be created, except as hereinafter provided.
SEC. 2. The property of all corporations for pecuniary profit shall
be subject to taxation the same as that of individuals.•
SEc. 3. The state shall not become a stockholder in any corporation, nor shall it assume or pay the debt or liability of any corporation, unless incurred in time of war for the benefit of the state.
SEc. 4. No political or municipal corporation shall become a stockholder in any banking corporation, directly or indirectly.t

r The eighth article of the constitution refers
exclusively to corporations for pecuniary purposes. Ex parte Pritz, 9 Iowa, 30.
• Chapter 180 of the laws of 1868, providing
for the taxation of express and telegraph companies, was held, not to be in conflict with this
section of the constitution. The U. S. Ex. Co.
v. Ellyson, 28 Iowa, 370; TVestern Union Tel.
Co. v. Same, Id., 380.
The ninth section of chapter twenty-six:, laws
of the fourteenth general assembly, releasing the
prop1~rty of railroad companies from the payment of municipal taxes, held, to be in conflict
with the second section of article eight of the
constitution, and therefore inoperative and

void. The City of Davenport v. C., R.I. dl:. P.
R. Co., 38 Id., 6:}8; The City of Dubuque v. The
Illinois Central Railroad Company, ::19 Id., 56,
88.
lThe constitution of Iowa confers no power
upon the legisbture to authorize counties to
become stockholders in railroad corporations,
nor to borrow money upon their bonds for the
purpose of payment upon such stock; and such
bonds are therefore void. The State ex rel. t•.
'l.'he County of Wapello, 13 Iowa, 389; JJfcClure
v. Owen, 26 Id., 243; Meyers v. Johnson County,
14 Id., 47; Rock v. Wallaee, Id., 593; llfdfillen
v. Boyles, ld., 107; Smith v. Henry County, 15
Id., 385; Te" Eyck v. The Mayot• of Keokuk,
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SEc. 5. No act of the general assembly, authorizing or creating
corporations or associations with banking powers, nor amendments
thereto, shall take effect, or in any manner be in force, until the same
shall have been submitted, separately, to the people, at a general or
special election, as provided by law, to be held not less than three
months after the passage of the act, and shall have been approved
by a majority of all the electors voting for and against it at such·
election.
SEc. 6. Subject to the provisions of the foregoing section, the general assembly may also provide for the establishment of a state bank
with branches.
SEc. 7. If a state bank be established, it shall be founded on an
actual specie basis, and the branches shall be mutually r.:~sponsible for
each other's liabilities upon all notes, bills and other issues intended
for circulation as monev.
SEc. 8. I£ a general-banking law shall be enacted, it shall provide
for the registry and countersigning, by an officer of st.tte, of all bills,
or paper credit designed to circulate as money, and require security to
the full amount thereof, to be deposited with the state treasurer, in
United States stocks, or in interest paying stocks of states in good
credit and standing, to be rated at ten per cent below their average
value in the city of New York, fort he thirty days next preceding their
deposit; and in case of a depreciation of any portion of such stocks, to
the amount of ten per cent on the dollar, the bank or banks owning
said stocks shall be required to make up said deficiency by depositing
additional stocks; and said law shall also provide for the recording of
the names of all stockholders in such corporations, the amount of stock
held by each, the time of any transfer, and to whom.
SEc. 9. Every stockholder in a banking corporation or institution
shall be individually responsible and liable to its creditors, over and
above the amount of stock by him or her held, to an amount equal to
his or her respective shares so held, for all its liabilities, accruing while
he or she remains such stockholder.
SEc. 10. In case of the insolvency of any banking institution, the
bill holders shall have a preference over its other creditors.
SEc. 11. The suspension of specie payments by banking institutions shall never be permitted or sanctioned.
SEC. 12. Subject to the provisions of this article, the general assembly shall have power to amend or repeal all laws for the organization
or creation of corporations, or granting of special or exclusive privileges of immunities, by a vote of two-thirds of each branch of the general assembly; and no exclusive privileges, except as in this article provided, shall ever be granted. u
Id., 486; Chamberlain v. The City of Bu,·lin_qton, Id., 395. But see Stewart v. Board of
Superrisors of Polk Co., 30 Id., 9.
This section of the constitution prohibiting
the creation of corporations or associations with
banking powers, etc., unless ratified by a majority vote of the people, as therein specified, does
not apply to, or operate as a limitation upon the

Act creating
corporations
submitted :.o
the people.

State bank.

Founded on
specio tlasis.

General bankIng Ia w to providefor.

Stockholders
responsible.

Bll! holders to
have preference.

Suspension of
epecie payments.
General assembly may amend
or repeal by
two- thirds vote.

repealing power of the legislature. Mo1·seman
v. Younkin, 27 Id., 350.
• The twelfth section of article eight of the
constitution confers upon the legislature no
power to amend or repeal laws for the organization or creation of municipal corporations, this
article relating exclusively to corporations for
pecuniary profit. Ex parte Pritz, 9 Iowa, 30.
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ARTICLE 9.-EDUCATION AND ScHOOL LANDS.

1.-Education.
Board of education.

Who eligible.

How elocteil,

How divided.

First session
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twenty days.

Secretary.

Rules and regulations of board.

Power to make,
etc.

General assem-

bly may repeal,
etc.

Governor ex ..
officio a.
mf:)mber.
Contingent
expenses.

State university,

SECTION 1. The educational interest of the state, including common
schools and educational institutions, shall be under the management
pf a board of education, which shall consist of the lieutenant governor,
who shall be the presiding officer of the board, and have the casting
vote in case of a tie, and one member to be elected from each judicial
district in the state.v
SEc. 2. No person shall be eligible as a member of said board who
shall not have attained the age of twenty-five years, and shall have
been one year a citizen of the state.
SEc. 3. One member of said board shall be chosen by the qualified
electors of each district, and shall hold the office for the term of four
years, and until his successor is elected and qualified. After the first
election under this constitution, the board shall be divided, as nearly
as practicable, into two equal classes, and the seats of the first class
shall be vacated after the expiration of two years; and one-half of the
board shall be chosen every two years thereafter.
SEc. 4. The first session of the board of education shall be held at
the seat of government, on the first Monday of December, after their
election; after which the general assembly may fix the time and place
of meeting.
SEc. 5. The sessions of the board shall be limited to twenty days,
and but one session shall be held in any one year, except upon extraordinary occasions, when, upon the recommendation of two-thirds of
the board, the governor may order a special session.
SEc. 6. The board of education shall appoint a secretary, who shall
be the executive officer of the board, and perform such duties as may
be imposed upon him by the board, and the laws of the state. They
shall keep a journal of their proceedings, which shall be published and
distributed in the same manner as the journals of the general assembly.
SEc. 7. All rules and regulations made by the board shall be published and distributed to the several counties, townships, and school
districts, as may be provided for by the board, and when so made, published, and distributed, they shall have the force and effect of law.
SEc. 8. The board of education shall have full power and authority
to legislate and make all needful rules and regulations in relation to
common schools, and other educational institutions, that are instituted,
to receive aid from the school or university fund of this state; but all
acts. rules, and regulations of said board may be altered, or repealed
by the general assembly; and when so altered, amended, or repealed,
they shall not be re-enacted by the board of education.
SEc. 9. The governor of the state shall be, ex-officio, a member of
said board.
SEc. 10. The board shall have no power to levy taxes, or make appropriations of money. 'l'heir contingent expenses shall be provided
£or by the general assembly.
SEc. 11. The state university shall be established at one place
without branches at any other place, and the university fund shall be
applied to that institution, and no other.

• The act of the general assembly of :March high schools, held to be unconstitutional. The
12th, 1858, entitled "an act for the public in- Hi!}h School, etc., v. County of Clayton, 9 Iowa,
struction of the state," for the establishment of 175.
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SEc. 12. The board of education shall provide for the education of
all the youths of the state, through a system of common schools, and
such schools shall be organized and kept in each school district at least
three months in each year. Any district failing, for two consecutive
years, to organize and keep up a school, as aforesaid, may be deprived
of their portion of the school fund.
SEc. 13. The members of the board of education shall each receive
t.he same per diem during the time of their session, and mileage going
to 3,nd returning therefrom, as members of the general assembly.
SEc. 14. A majority of the board shall constitute a quorum for the
transaction of business; but no rule, regulation, or law, for the government of common schools or other educational institutions shall
pass without the concurrence of a majority of all the members of the
board, which shall be expressed by the yeas and nays on the final
passage. The style of all acts of the board shall be, ''Be it enacted
bv the board o£ education of the state of Iowa."
·SEc. 15. At any time after the year one thousand eight hundred
and sixty-three, the general assembly shall have power to abolish or
reorganize said board of education, and provide for the educational
interest of the state in any other manner that to them shall seem best
and proper.w

Board of educa·
tion to provide
for f'ducation of
youths of the
state.

Compen8ation.

Quorum.

Style of acts.

When board
may be
abolished.

2.-School Funds and School Lands.
SECTION 1. The educational and school funds and lands, shall be
under the control and management of the general assembly of this
state.
SEc. 2. The university lands, and the proceeds thereof, and all
moneys belonging to said fund shall be a permanent fund for the sole
use of the state university. 'rhe interest arising from the same shall
be annually appropriated for the support and benefit of said university.
SEc. 3. The general assembly shall encourage, by all suitable means,
the promotion of intellectual, scientific, moral, and agricultural improvement. The proceeds of all lands that have been, or hereafter
may be, granted by the United States to this state, for the support of
schools, which may have been or shall hereafter be sold, or disposed
of, and the five hundred thousand acres of land granted to the new
states, under an act of congress, distributing the proceeds o£ the publie
lands among the several states of the Union, approved in the year of
our Lord one thousand eight hundred and forty-one, and all estates of
deceased persons who may have died without leaving a will or heir,
and also such per cent as has been or may hereafter be granted by
congress, on the sale of lands in this state, shall be, and remain a perpetual fund, the interest of which, together with all rents o£ the unsold lands, and such other means as the general assembly may provide,
shall be inviolably appropriated to the support of common schools
throughout the state.
SEc. 4. The money which may have been or shall be paid by persons as an equivalent from exemption from military duty, and the clear
proceeds of all fines collected in the several counties for any breach of
the penal laws, shall be exclusively applied in the several counties in

Under control
of general
assembly.
Permanent
fund.

Lands appropriated to edu·
cational purposes.

Fines, etc. how
appropriated.

wIn pursuance of the power conferred in this cation, so that the 1st subdivision of article 9
section, the general assembly, by chapter 52 of of the constitution is no longer of any practical
the laws of 1864, abolished the board of edu- force.
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which such money is paid, or fine collected, among the several school
districts of said counties, in proportion to the number of youths subject to enumeration in such districts, to the support of common
schools, or the establishment of libraries, as the board of educ1.tion
shall from time to time provide.
SEc. 5. The general assembly shall take measures for the protection, improvement, or other disposition of such lands as have been, or
may hereafter be reserved, or granted by the United States, or any
person or persons to this state, for the use of the university, and the
funds accruing from the rents or sale of such lands, or from any
other source for the purpose aforesaid, shall be, and remain, a permanent fund, the interest of which shall be applied to the support of
said university, for the promotion of literature, the arts and sciences,
as may be authorized by the terms of such grant. And it shall be
the duty of the general assembly, as soon as may be, to provide effectual means for the improvement and permanent security of the funds
of said university.
SEc. 6. The financial agents of the school funds sl1all be the same
that, by law, receive and control the state and county revenue, for
other civil purposes, under such regulations as may be provided by
law.
.
SEc. 7. The money subject to the support and maintenance o£
common schools shall be distributed to the districts in proportion to
the number of youths, between the ages of five and twenty-one years,
in such manner as may be provided by the general assembly.
ARTICLE

Amendments.

More than one.

Convention.
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X.-A~rENDMENTS

TO THE CoNSTITUTION.

SEcTION 1. Any amendment or amendments to this constitution
may be proposed in either house of the general assembly; and if the
same shall be agreed to by a majority of the members elected to each
of the two houses, such proposed amendment shall be entered on their
journals, with the yeas and nays taken thereon, and referred to the
legislature to be chosen at the next general election, and shall be published, as provided by law, for three months previous to the time of
making such choice; and if, in the general assembly so next chosen as
aforesaid, such proposed amendment or amendments shall be agreed to
by a majority of all the members elected to each bouse, tlwn it shall
be the duty of the general assembly to submit such proposed amendment or amendments to the people in such manner, and at such time
as the general assembly shall provide; and if the people shall approve
and ratify such amendment or amendments by a majority o£ the electors qualified to vote for members of the general assembly, voting
thereon, such amendment or amendments shall become a part of the
constitution of this state.
SEc. 2. If two or more amendments shall he submitted at the same
time, they shall be submitted in such manner that the electors shall
vote £or and against each of such amendments separately.
SEc. 3. At the general election to be held in the year one thousand
eight hundred and seventy, and in each tenth year thereafter, and also
at. such times as the general assembly may, by law, provide, the question, "Shall there be a convention to revise the constitution, and
amend the same?" shall be decided by the electors qualified to vote for
members of the general assembly, and iu case a majority of the elec-
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tors so qualified, voting at such election for and against such proposition, shall decide in favor of a convention for such purpose, the general assembly, at its next session, shall provide by law for the election
of delegates to such convention.
ARTICLE XI.-MrscELLANEous.
SEcTION 1. The jurisdiction of justices of the peace shall extend to
all civil cases (except cases in chancery, and cases where the title to
real estate may arise), where the amount in controversy does not
exceed one hundred dollars, and by the consent of parties may be
extended to any amount not exceeding three hundred dollars.
SEc. 2. No new county shall hereafter be created containing less
than four hundred and thirty-two square miles; nor shall the territory
of any organized count,y be reduced below that area; except the county
of Worth, and the counties west of it along the northern boundary of
this state, may be organized without additional territory.x
SEc. 3. No county, or other political or municipal corporation
shall be allowed to become indebted in any manner, or for any purpose,
to an amount in the aggregate, exceeding five per centum on the value
of the taxable property within such ;county or corporation-to be
ascertained by the last state and county tax lists, previous to the
incurring of such indebtedness.Y
x Chapter 1!l2lawsof 1870, creating the county
of Crocker, held, to be in conflict with this section of the constitution. Garfield v. Brayton,
33 Iowa, 16.
Y A school district township is a political or
municipal corporation w1thin the meaning of
this section of the constit.ubon, anti warrants
drawn upon the school treasury, when the corporation is indebted in excess of five per centum
of the taxable property in the district, and there
is no money in the treasury to pay the same, and
the district has no money or assets at the time
of cr.;>ating the indebtedness. are null and v01d.
Wins pear v. The District Tp. of Holman, 37
Iowa, 542.
Indebtedness beyond the constitutional limit
at the time of the injury is no defense to an
action against a city for damages for an injury
caused by the negligence of the city in the construction and maintenance of the gutters of its
streets. Bartle v. The City of Des liioines, 38
Id., 414.
The constitutional restriction upon the creation of municipal indebtedness does not operate
upon the municipal authorities, as agents of the
corporation, but upon the corporation itself as
principal, and therefore the latter cannot be
bound by an act creating such indebtedness.
JJfcPhe1·son v. Poster Bros., 43 Id., 48.
That the tax payers have stood by in silence
and permitted municipal bonds to be issued,
does not estop them to object to their legality in
the hands of an innocent holder. I d.
The creating of the indebtedness being ultra
t•ires, the assent of all the people of the corporation thereto would not make the debt valid.

Jurisdiction of
justice c.f the
peace.

Counties.

To what
amount county
may become
indebted,

Id. Uosher v. The Ind. School Dist., etc., 44
ld., 122.
In the absence of power to execute municipal
bonds, no subsequent transfer thereof will give
them effect. and they are void even in the hands
of an innocent holder. I d. Hull c£· Arqalls v.
The County of Marshall, 12 Id., 142; Clark v.
Des Moines, 19 Id., 200; Smith v. Hem·y Co.,15
Id., 385; Charnberlam v. Burlin,gton, 19 Id.,
404.
Bonds issued by a municipal corporation in
excess of the constitutional limit are void, without regard to the good faith with which they
were purchased or want of notice af their validity. Mosher v. The Ind. Dist. of Ackley, 44
Id .. 122.
That a part of an indebtedness created by a
municipal corporation for a.certain purpose if
within the constitutwnallimit will not legalize
that portion of it which is in excess of such
limit. Id.
No indebtedness, for whatever purpose created, 1s exempt from the inhibition of this provision of the constitution, which may be
incurred by municipal corporations to an amount
equal to five per centum of their taxable properly. French et al. v. The City of Burlin,gton,
42 Id., 614.
The party who becomes the creditor of a municipal corporation must at his peril take notice
that its indebtedness is not in excess of the constitutionallimitation. Id.
While the revenues which are absolutely certain to be received by collection of taxes may, to
some extent at least, be anticipated, the rule
should not be so far relaxed as to impair the
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SEc. 4:. The boundaries of the state may be enlarged, with the consent of congress and the general assembly.
SEc. 5. Every person elected or appointed to any office, shall, before entering upon the duties thereof, take au oath or affirmation to
support the constitution of the United States, and of this state, and
also an oath of office.
SEc. 6. In all cases of elections to fill vacancies in office occurring
before the expiration of a full term, the person so elected shall hold
for the residue of the unexpired term; and all persons appointed to
fill vacancies in office, shall hold until the next general election, awl
until their successors are elected and qualified.
S:Ec. 7. The general assembly shall not locate any of the public
lands which have been, or may be granted by congress to this state,
and the location of which may be given to the ~eneral assembly, upon
lands actually settled, without the consent of tne occupant. The extent of the claim of such occupant so exempted, shall not exceed three
hundred and twenty acres.
SEc. 8. The seat of government is hereby permanently established,
as now fixed by law, at the city of Des Moines, in the county of
Polk; and the state university at Iowa City, in the county of Johnson.
ARTICLE XII.-ScnEDULE.

Supreme law

of the state.

Laws in force.

SECTION 1. The constitution shall be the supreme law of the
state, and any law inconsistent therewith, shall be void. The general
assembly shall pass all laws necessary to carry this constitution into
effect.
SEc. 2. All laws now in force, and not inconsistent with this
constitution, shall remain in force until they shall expire or be repealed.

force of the constitutional provisions or nullify
its spirit. I d.
Uncollected taxes and Rpecial assessm~nts
may be regarded as available up to the time of
theannualtaxsale;but,afterthattimetheburden
is on the city to show that they have any value,
before they can be estimated in determining the
authority to contract a proposed debt. I d.
The charter of the city of Davenport, authorizing unlimited taxation by the city, being inconsistent with section three of article eleven of
the constitution, wn,s repealed by sections one
and two of articlt> twelve; and the city held, not
authorized, after such repeal, to contract or
incur any indebtedness beyond the limitation of
the constitution. Scott v. The City of Dat•enport, 34 Id., 208.
That said city was indebted in excess of such
limit at the time of the adoption of the constitution containing the limitation, does not change
the rule. ln such case, while the prior indebtedness is not impaired, the city cn,nnot add
thereto. I d.
If a municipal corooration has the funds in its
treasury to meet its indebte(~>ess, the issue of
warrants on the treasury to an amount larger
than five per centum of its taxable property will
be no violation of section three of article eleven

of the constitution. In sueh case the corporation would not become indebted by the issue of
the warrants within the meu,ning of that section
of the constitution. Dively v. The City of Cedar
Falls, 27ld., 227.
An ordinance authorizing a corporation to
construct water-works within the city upon certuin conditions prescribed, and providing that
the Pity shall have the right, whenever its financial condition may permit, to purchase and control the works, is not an "incurring of indebtedness" within the prohibition of the constitution. It is only the assuming of an obligation
which, without further 'tction on the pu,rt of the
city, will not ripen into a debt tlmt is thus for·
bidden. The But'lin,qlon JVate1· Co. v. IVoodward, 49 Id., 58.
It is competent for the city to provide a tax
not exceeding five mills, tor the maintenance
of water-works, and a sinking fund to reduce
the debt thereon. ld.
The fact that by such a tax, the city may, in
time become the owner of the water-works, does
not, render the ordinance open to the objection
that it provides a means for accomplishingindirectly what it has not the power to do directly,
because none but legal and constitutional means
are proposed or employed. I d.
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SEc. 3. All indictments, prosecutions, suits, pleas, plaints, process,
and other proceedings pending in any of the courts, shall be prosecuted to final judgment and execution; and all appeals, writs of error,
certiorari, and injunctions, shall be carried on in the several courts, in
the same manner as now provided by law, and all offenses, misdemeanors, and crimes that may have been committed before the taking effect
of this constitution, shall be subject to indictment, trial. and punishment, in the same manner as they would have been had not this constitution been made.'
·
.
SEc. 4. All fines, penalties, or forfeitures due, or to become due, or
accruing to the state, or to any county therein, or to the school fund,
shall inure to the state, county, or school fund, in the manner prescribed by law.
SEc. 5. All bonds executed to the state, or to any officer in his
official capacity, shall remain in force and inure to the use of those
concerned.
SEc. 6. The first election under this constitution shall be held on
the second Tuesday in October, in the year one thousand eight hundred and fifty-seven, at which time the electors of the state shall elect
the governor and lieutenant governor. There shall also be elected at
such election, the successors of such state senators as were elected at
the August election, in the year one thousand eight hundred and fiftyfour, and members of the house of representatives, who shall be
elected in accordance with the act of apportionment, enacted at the
session of the general assembly which commenced on the first Monday of December, one thousand eight hundred and fifty-six.
SEc. 7. The first election £or secretary, auditor, and treasurer of
state, attorney-general, district judges, members of the board of education, district attorneys, members of congress, and such state officers
as shall be elected at the April election, in the year one thousand
eight hundred and fifty-seven (except the superintendent of public
instruction), and such county officers as were elected at the August
election, in the year one thousand eight hundred and fifty-six. except
prosecuting attorneys, shall be held on the second Tuesday of October,
one thousand eight hundred and fifty-eight: provided, that the time
for which any district judge or other state or county officer elected at
the April election in the year one thousand eight hundred and fiftyeight, shall not extend beyond the time fixed for filling like offices at
the October election, in the year one thousand eight hundred and
fifty-eight.
SEc. 8. The first election for judges of the supreme court, and such
county officers as shall be elected at the August election, in the year
one thousand eight hundred and fifty-seven, shall be held on the second
Tuesday of October, in the year one thousand eight hundred and
fifty-nine.
SEc. 9. The first regular seo:;sion of the general assembly shall be
held in the year one thousand eight hundred and fifty-eight, commencing on the second Monday of January of said year.
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• It is only to offenses committed prior to the State v. Rollett, 6 Iowa, 534; The State v. Axt,
taking effect of the constitution that the saving Id., 511.
clause, section 3, of atiicle 12, applies. The
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SEc. 10. Senators elected at the August election, in the year one
thousand eight hundred and fifty-six, shall continue in office nntil the
second Tuesday of October. in the year one thousand eight hundred
and fifty-nine, at which time their successors shall be elected as may
be prescribed by law.
SEc. 11. Every person elected by popular vote, by a vote of the
general assembly, or who may hold office by executive appointment,
which office is continued by this constitution, and every person who
shall.be so elected or appointed to any such office, before the tal,ing
effect of this constitution (except as in this constitution otherwise
provided), shall continue in office until the term for which such person
has been or may be elected or appointed shall expire; but no such
person shall continue in office after the taking effect of this constitution, for a longer period than the term of sucli office, in this constitution prescribed.
SEc. 12. This general assembly, at the first session under this
constitution, shall district the state into eleven judicial districts, for
district court purposes; and shall also provide for the apportionment
of the members of the general assembly in accordance with the provisions of this constitution.
SEc. 13. The constitution shall be submitted to the electors of the
state at the August election, in the year one thousand eight hundred and
fifty-seven, in the several election districts in this state. The ballots
at such election shall be written or printed as follows: those in favor
of the constitution, "new constitution-yes." Those against the constitution, "new constitution-no." 1'he election shall be conducted
in the same manner as the general elections of the state, and the pollbooks shall be returned and canvasst'd as provided in the twenty-fifth
chapter of the code, and abstracts shall be forwarded to the secretary
of state, which abstracts shall be canvassed in the manner provided
for the canvass of state officers. And if it shall appear that a majority
o£ all the votes cast at such election for and against this constitution
are in favor of the same, the governor shall immediately issue his
proclamation stating that fact, and such constitution shall be the constitution of the state of Iowa, and shall take effect from and after the
publication of said proclamation.
SEc. 14. At the same election that this constitution is submitted
to the people for its adoption or rejection, a proposition to amend the
same by striking out the word "white," from the article on the ''right
of suffrage," shall be separately submitted to the electors of this state
for adoption or rejection, in the manner followjng, viz: a separate
ballot may be given by every person having a right to vote at said
election, to be deposited in a separate box. And those given for the
adoption of such proposition shall have the words, "shall the word
'white' be stricken out of the article on the 'right of suffrage?' yes."
And those given against the proposition shall have the words, "shall
the word 'white' be stricken out of the article on the • right of
suffrage?' no." And i£ at said election the number of ballots cast in
favor of said proposition, shall be equal to a majority of those cast for
and against this constitution, then said word "white" shall be stricken
from said article and be no part thereof.

AMENDl\IENTS TO THE CONSTI'fUTION.
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SEc. 15. Until otherwise directed by bw, the county of 1\Iills shall
be in and a part of the sixth judicial district of this state.
Done in convention at Iowa City, this fifth day of March, in the year
of our Lord one thousand eight hundred and fifty-seven, and of the
independence of the United States of America, the eighty-first.
In testimony whereof, we have hereunto subscribed our names;
TIMOTHY DAY.
S. G. WINCHESTER.
DAVID BUNKER.
D. P. PALMER.
GEO. W. ELLS.
J. C. HALL.
JOHN H. PETERS.
WM. H. WARREN.
H. W. GRAY.
ROBT. GOWER.
H. D. GIBSON.
THmiAS SEELEY.
A. H. MARVIN.
L. H. E:'IIERSON.
R. L. B. CLARKE.
JAMES A. YOUNG.
D. H. SOLOMON.

1\L W. ROBINSON.
LEWIS TODHUNTER.
JOHN EDWARDS.
J. C. TRAER.
JAMES F. WILSON.
AMOS HARRIS.
JNO. T. CLARKE.
S. AYRES.
HARVEY J. SKIFF.
J. A. PARVIN.
W. PENN CLARK.
JERE. HOLLlNUSWORTH.
W.M. PATTERSON.
D. W. PRICE.
ALPHEUS SCOTT.
GEORGE GILLASPY.
EDWARD JOHNSTONE.
FRANCIS SPRINGER, President.

ATTEST:

TH. J.

E. N.

SAUNDERS,
BATES,

Secretary.

Assistant Secretary.

AMENmiENTS TO THE CONSTITUTION.
By proclamation of the Governor, December 8th, A. D., 1868, the
following amendments were declared to be a part of the constitution
of the state of Iowa:
1. Strike the word "white" from section one, of article two thereof.
2. Strike the word "white" from section thirty·three of article three
thereof.
3. Strike the word "white" from section thirty-four of article three
thereof.
4. Strike the word "white" from section thirty-five of article three
thereof.
5. Strike the word "white" from section one of article six thereof.

In the state edition of the code as published by the commissioners
instead of publishing the constitution as originally adopted, and the
foregoing amendments separately the word "white" was inserted in the
body of the constitution. We have given it and the amendments separately.
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RELATING TO PROPOSITION TO Al!END THE CONSTITUTION.
Title.

AN AcT providing for the publication of propositions to amend the
con:stitution and for other purposes connected therewith.

When proposition has
passed the general assembly.

SECTION 1. Be it enacted by the General Assembly qf the State qf
Iowa; 'l'hat whenever any proposition to amend the constitution has

Publication.

Certificate of
secretary of
state-

And report.
Proposition
having passed
two general
asAemblies.
Shall be submitted at ne'<t general election.
Ballots.

Election.

Returns.

Duly of governor.

Expenses under
this act.

passed the general a._<;sembly and [bt>enJ referred to the next succeeding legislature as prO\'ided in section 1, article ten of the constitution,
the secretary of state shall cause the same to be published in two
newspapers of general circulation in each congressional district in the
state for the time provided in section one, article ten of the constitution; and the fact of such publication having been made shall be
verified by the affidavits of the publishers of such newspapers and
such affidavits together with the certificate of the secretary of state
that he had designated the newsp:1pers in which the publication was
made shall be filed, preserved and reeorded in a book kept for that
purpose in the office of the secretary of state; and the secretary of
state shall report his action in the premises to the next succeeding
general assembly.
·
SEc. 2. ·whenever a proposition to amend the constitution shall
have passed the general assembly and been agreed to by the next succeeding general assembly as provided in section one, article ten of the
constitution, the same shall be submitteJ to the qualified electorfl at
the next ensuing general election; and the ballots relating to such
amendment or amenJments shall be separate from the ballots for
officers cast at such election, and shall be deposited in boxes to be
provided by the judges of election, separate from said ballots so cast
for officers; and there shall be written or printed on such ballots the
entire proposed amendment or amendments with the word "for" or
"against' -as the elector may desire-preceding each amendment
voted upon; and the election shall be conducted in the same manner
as the election for state officers, except as herein otherwise provideJ;
and the canvass shall be in the same manner, and by the same officers
and like returns made thereof as of the ballots cast for the secretary
of state; and the board of state canvassers slwll declare the result and
enter the same of record in the book mentioned in section one of this
act, immediately following and in connection with the proofs of publication.
SEC. 3. Whenever a proposition to amend the constitution is submitted to a vote of the electors, the governor ;;hall include such proposed amendment in his proclamation provideJ for in section 5 77 of
the code.
SEc. 4. Expenses incurred under the provisions of this act, shall
be audited and allowed by the executive council and paid out of any
money in the state treasury not otherwise appropriated.
Approved, March 15, 1876.
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TO TTIE CONSTITUTION.

(CHAPTER 64, LAWS OF 1881J.)
RELATIVE TO CONSTITUTIONAL CONVENTION.
AN AcT providing for the carrying into effect section three (3),
article ten (10), of the constitution o£ the state o£ Iowa, in
reference to revising and amending the constitution o£ the
state.

Title.

SECTION 1. Be it enacted by the General Assembly of the State of
Iowa, That when the governor of the state issues his proclamation £or
the election o£ state officers £or the general election of A. D. 1880, he
shall also, at said time, in such proclamation, give notice to the qualified electors o£ the submission o£ the question: "Shall there be a convention to revise the constitution and amend the same?"
SEc. 2. At the general election in the year 1880, the question named
in section one of this act shall be written or printed on each ballot,
and at the end o£ said question the words "yes" or "no" shall be
written or printed on such ballot. All such ballots having thereon
the word "yes" shall be counted in favor o£ the proposition so submitted, and all such ballots having thereon the word "no" shall be.
counted as against such proposition.
SEc. 3. 'l'he judges of election shall canvass the votes on such
question at the same time and in the same manner that they canvass
the votPs of state officers, and make due returns thereof in the same
manner.
SEc. 4. It shall be the duty of the county board of canvassers to
canvass the vote on the question so submitted as aforesaid, at the
same time and place they shall canvass the vote for state officers, and
make due return thereof to the secretary o£ state at the same time the
returns £or state officers are made, in the year 1880.
SEc. 5. It shall be the duty o£ the state board of canvassers, at the
time o£ canvassing the vote for state officers, to canvass the returns
o£ the vote so returned, as provided by section £our (4) hereof, and
make a record thereof and certify the same to the next general assembly.
Approved, March 19, 1880.
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How counted.
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STATUTES AND RULES REGULATING PRACTICE
IN THE

SUPREME COURT OF THE STATE OF IOWA.

ADoPTED AUGUST 4, A.

D.

1870, BY THE FoLLOWING ORDER.

ORDERED, That the following statutes and rules be entered of record
by the clerk, and that the practice of this court in all causes entered
upon the docket on and after the first day o£ September, A. D. 1870,
shall be in accordance therewith.

Revised so as to conform to the code and subsequent statutes, by
order of the court, June term, 1877j and as amended by order of
court, made June 14, 1879.

I. OF THE ORGANIZATION OF THE SUPREME COURT.
Judges of supreme court.

Quorum: ad•
journment by
minority.

Officers of
court.

SECTION 1. The supreme court consists of five judges elected in
the manner prescribed by law, the senior judge being the chie£ justice.
SEc. 2. The presence of three judges is necessary to constitute a
quorum £or the transaction of business, but one alone may ·adjourn
£rom day to day, or to any particular day, or until next term. [Code,
§ 139.]
SEc. 3. The officers of the court are the attorney-general, the clerk,
and the reporter, who are elected in the manner prescribed by law;
the sheriff who is the acting sheriff, or a deputy o£ the sheriff, of the
county in which the term is being held, and the attorneys and counselors-at-law admitted to practice therein.

II. OF THE J mnsmcTION oF

THE

SUPREME CouRT.

1. In Civil Actions.
General appel•
late jurlsdic•
tlon.

S:Ec. 4. The supreme court has appellate jurisdiction over all judgments and decisions of the circuit and district courts from which
appeals are allowed by law, as well in cases o£ civil actions properly
so called, as in proceedings of a special or independent character.
fCode, § 3163.]

APPENDIX.]
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SEc. 5. The supreme court may also review the following orders
made by the circuit or district courts:
1. An order made affecting a substantial right in an action, when
such order, in effect, determines the action and prevents a judgment
from which an appeal might be taken.
2. A final order made in special proceedings affecting a substantial
right therein, or made on a summary application in an action after
judgment.
3. When an order grants or refuses, continues or modifies a provisional remedy; or grants, refuses, dissolves or refuses to dissolve an
injunction or attachment; when it grants or refuses a new trial, or
when it sustains or overrules a demurrer.
4. An intermediate order involving the merits and materially
affecting the final decision.
5. An order or judgment on habeas corpus. [Code, § 3164.J
If any of the above orders are made by a judge, the same are
reviewable in the same way as if made by the court. [Code, § 3165.]
SEc. 6. The supreme court may also, in its discretion, prescribe
rules for allowing appeals on such other intermediate orders or decisions as they may think expedient, and for permitting the same to be
taken and tried during the progress of the trial below; but such intermediate appeals must not retard Jroceedings in the trial in chief in
the court below. [Code, § 3166.
SEc. 7. The supreme court has a general supervision over the district and circuit courts, and all other inferior judicial tribunals, to
prevent and correct abuses, where no other remedy is provided by law.
[Constitution, Art. 5, § 4.]
·
· SEc. 8. The supreme court shall have power to enforce its mandates upon inferior courts and officers by fine and .imprisonment,
which imprisonment may he continued until the mandates are obeyed.
[Code, § 3200.]
SEc. 9. The supreme court may issue all writs and process necessary for the exercise and enforcement of its appellate jurisdiction.
[Code, § 3172.]
III.

12(Jl
What orders
maybereviewed
on appeal.
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may allow appeals from other
orders.
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May issue writs.

OF THE TERMS oF THE SuPREME CouRT.

SEc. 10. Two terms of the supreme court shall be held in each
year at the capital, one commencing on the first :Monday of Jnne,
and the other on the first Monday in December. Two terms shall be
held in each year at the city of Davenport, commencing, one on the
first Monday in April, and the other on the first Monday in October;
and two at the city of Dubuque, one commencing on the third Monday in April, and the other on the third Monday in October; and two
at the city of Council Bluffs, one commencing on the third Monday
in :March, and the other on the third Monday in September. [Code,
1873, § 134.]
SEc. 11. Cases appealed from the counties of Scott, Clinton, Johnson, Iowa, Cedar, Muscatine, Louisa, and Washington, shall be heard
at the term held at Davenport; those appealed from the counties o£
Dubuque, Clayton, Allamakee, Winneshiek, Mitchell, Chickasaw,
Floyd, Jackson, Bremer, Butler, Black Hawk, Grundy, Buchanan,
Delaware, Fayette, Jones, Linn, Benton, and Howard, shall he heard
at the term at Dubuque; those appealed from the counties o£ Fremont,
Page, Taylor, Ringgold, Union, Adams, Montgomery, Mills, Potta76.
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At Dubuque.
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wattamie, Cass, Shelby; Harrison, Monona, Crawford, Woodbury, Ida,
and Plymouth, shall be heard at the term ·at Council Bluffs. Appeals
from all other counties shall be heard at the term at Des Moines, as
provided by law. [Code, § 135.]
'When a cause is continued, it shall be heard at the next regular
term at the city where the order of continuance is made, unless otherwise ordered. [Code,§ 136.]
·with the consent of the appellee indorsed in writing on the notice
?f. appea~, a cause may be taken from any county to any place where
1t 1s provided the court shall be held. [Code, § 135.]
IV.

OF APPEALs TO THE SuPREME CouRT.
1. In Civil Cases.

Time for appeaL

SEc. 12. No appeal 'to the supreme court shall be taken except
within six months from the rendition of the judgment or order appealed £rom. Unless the case involves an interest in real estate, no
appeal, where the amount in controversy as shown by the pleadings
does not exceed one hundred dollars, will be considered, except to dismiss the same, unless the trial judge certifies the question of law upon
which the decision of the court is desired; and no other question except the one so certified shall be considered. [Code, § 3173.] {This
rule, so far as it is in addition to the statute, took eftect January 1,
1878.}

When perfected.

How taken:
notice of.

SEc. 13. An appeal shall not be perfected until notice thereof
has been served upon both the party and the clerk, and the clerk paid
or secured (unless already secured), his fees for a transcript; whereupon
the clerk shall forthwith transmit by mail, express, or a safe and less
expensive messenger, not a party, nor the attorney of a party, a transcript o£ the record in the cause, oro£ so much thereof as the appellant
in writing in the notice has directed, to which shall be appended copies
of the notices'o£ appeal, and of the supersedeas bond, if any; but the
parties may, either in person or by their attorneys, agree in writing to submit the same to the court upon the printed abstract o£ the
record hereinafter required; and when such agreement in writing is
appended to the printed abstract filed, no transcript of the record
shall be filed, or costs therefor be taxed in the cause. In all cases in
which the appellee intends to demand judgment upon the supersedeas
bond in this court, the bond must be certified to this court, and appended to the transcript, or to the agreed abstract. [Code, § 3179,
with additional provisions adopted by the court.]
SEC. 14. An appeal is taken by the service of a notice in writing
on the adverse party, his agent, or any attorney who appeared for
him in the case in the court below, and also upon the clerk of the
court wherein the proceedings were had, stating the appeal from the
same, or from the specific part thereof, defining such part. [Code, §
3178.]

From part of an
order.

SEc. 15. An appeal £rom part o£ an order, or from one o£ the
judgments of a final adjudication, or £rom part of a judgment, shall
not disturb or delay the rights o£ any party to any judgment or part
of a judgment, or order, not appealed from, but the same shaH proceed as if no such appeal had been taken. [Code, § 3177.]
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SEc. 16. The notices of appeal must be served thirty days and the
cause filed and docketed at least fifteen days before the first day of the
next term of the supreme court, or the same shall not then be tried,
unless by consent of the parties. If the appeal is taken less than
thirty days before the term, it must be so filed and docketed before the
next succeeding term. [Code, § 3180.]
SEc. 17. In cases in which there was a default in the court below,
and no personal service on the defendant, and no appearance by him,
the plaintiff may appeal, and make service of the notice of appeal in
the same manner that service of the original notice is made on nonresident defendants. If the appellee is a non-resident, but has an
agent residing in the state, the notice may be served upon such agent,
and such service shall take the place of publication in a newspaper.
The proof of such service shall be made in the manner prescribed for
proof of service of original notice on non-resident defendants. [.McClellan v . .McClellan, 2 Iowa, 312.]
SEc. 18. The cause shall be docketed as it was in the court below,
and the party taking the a_ppeal shall be called the appellant and the
other party the appellee. LCode, § 3171.]
SEc. 19. At least thirty (30) days before the day assigned for the
hearing of a cause, the appellant shall serve upon the attorney for
each appellee a printed copy of so much of the abstract of record as
may be necessary to a full understanding of the questions presented
for decision (said abstract to be prepared as required by sections 97,
98 and 99). He shall also, fifteen (15) days before the first day of the
term for which the cause is t.o be docketed for trial, file with the clerk
ten (10) copies of said abstract, and no cause will be heard until thirty
(30) days after such service and fifteen (15) days after such filing with
the clerk; nor shall it be docketed'unless this and other rules shall be
complied with. In case of cross appeals the party first giving notice
of appeal shall, under this rule, be considered the appellant.
SEc. 20. If the appellee's counsel shall deem the appellant's abstract imperfect or unfair, he may, within ten days after receiving the
same, deliver to the appellant's counsel one printed copy, and to the
clerk of the court ten printed copies of such further or additional abstract as he shall deem necessary to a full understanding of the questions presented to this court for decision.
SEc. 21. In an action by ordinary proceedings, and in an action by
equitable proceedings tried upon oral evidence, all proper entries made
by the clerk, and·all papers pertaining to the cause and filed therein
(except subpomas, depositions, and other papers which are used as
mere evidence), are to be deemed part of the record. But in an action
by equitable proceedings tried upon written evidence, the depositions
and all papers, which were used as evidence, are to be certified up to
the supreme court, and shall be so certified, not by transcript, but in
the original form. But a transcript of a motion, affidavit, or other
paper, when it relates to a collateral matter, shall not be certified, unless by direction of the appellant. If so certified, whea not material
to the determination of the appeal, the court may direct the person
blamable therefor to pay the costs thereof. But the parties may agree in
writing to submit thtJ cause upon the printed abstracts, as provided in
section 20 hereof. [Code,§ 3184, with additional provisions adopted by
the court.J
SEc. 22. I£ the appellant, having taken an appeal fifteen days before the term, fails to file a transcript and abstracts in the supreme
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court on the morning of the first day of that part of the term devoted to causes from the district whence comes the appeal, or, if not
taken as many as fifteen days before the term, he fail to have the
cause so filed at the next succeeding term on the morning aforesaid,
or has failed to file the printed abstract required, in either event, unless the appellant file at the same time, when such transcript should
be filed, the certificate of the clerk statin~ when he was served with
notice, and that he has not had sufficient hme to prepare a transcript;
or, if the abstract has not been filed, his own affidavit showing that he
has not had time since the appeal was taken to prepare and furnish
such abstract, the appellee may file a transcript d the judgment, and
of the notice served on the clerk, and may, on motion, have the appeal
dismissed or the judgment affirmed. , [Code, § 3181, with additional
provisions adopted by the court.]
SEc. 23. If the transcript has been sent up, but the appellant does
not file the same. or does not file an abstract when the same should be
filed as herein provided, the appellee may file the same, and may, on
motion, have the appeal dismissed or the judgment affirmed, as the
court from the circumstances shall determine. [Code, § 3182, with additional provisions adopted by the court.]
SEc. 24. If, the transcript and abstract being filed, errors are not
assigned by the morning of the first day de:voted to the causes from
the district whence comes the appeal, the appellee may, on motion,
have the appeal dismissed. or the judgment or order affirmed, unless a
good cause is shown by affidavit. [Code, § 3183, with additional provisions adopted by the court.l
SEc. 25. A part of severaf co-parties may appeal, but in such case
they must serve notice of the appeal upon all the other co-parties,
and file the proof thereof with the clerk of the supreme court. [Code,
§ 3174.]
SEc. 26. If the other co-parties refuse to join, they cannot, nor can
any of them, take an appeal afterward; nor shall they derive any
benefit from the appeal, unless from the necessity of the case. [Code,
§ 3175.]
SEc. 27. Unless they appear and decline to join, they shall be
deemed to have joined, and shall be liable for their due proportion of
costs. [Code, § 3176.]
SEc. ~8. The death of one or all of the parties shall not cause the
proceedings to abate, but the names of the proper persons shall Le
substituted, as is provided in such cases_ in the district and circuit
court, and the cause may proceed. The court may also, in such case,
grant a continuance, when such a course will be calculated to promote
the ends of justice. [Code, § 3211.]
SEc. 29. "Vhere appellant has no right, or no further right to
prosecute the appeal, the appellee may move to dismiss the appeal, and
if the grounds of the motion do not appear in the record, or by a
writing, purporting to have been signed by the appellant, and filed,
they must be verified by affidavit. [Code, § :3212.]
SEc. 30. The appellee may by answer filed and verified by himself,
agent or attorney, plead any £acts which render the taking of the appeal improper, or destroy the appellant's right of further prosecuting
the same, to which answer the appellant may file a reply, likewise verified by himself, his agent or attorney, and the question of law or £art
therein shall be determined by the court. [Code,§ 3213.]
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SEc. 31. The service of all notices of appeal, or in any way growing out of such right, or connected therewith, and all notices in the
supreme court, shall be in the way providecl for the service of like notices in the district court, and they may be served by the same person
and returned in the same manner, and the original notice of appeal
must be returned, immediately after service, to the office of the clerk
of the district court where the suit is pending. [Code,§ 3214.]
SEc. 32. It shall be the duty of the appellant to file a perfect
transcript, and to that end the clerk of the court below must at any
time, on his suggestion of the diminution of the record, and on payment of fees, certify up any omitted part of the record, according to
the truth, as the same appears in his office of record; and such applicant shall not be entitled to any continuance, in order to correct the
record, unless it shall clearly appear to the court that he is not in
fault, subject to which requirement either party may, on motion, before trial day, obtain an order on the clerk of the court below, commanding him to transmit at once to the supreme court a true copy of
such imperfect or omitted part of the record as shall be in general
terms described in the affidavit or order. Such motion must be supported by affidavit, unless the diminution be apparent, or admitted by
the adverse party, and must not be granted unless the court be satisfied that it is not made for delay. [Code, § 3185.]
SEC. 33. Where a view of an original paper in the action may be
important to a correct deci,ion of the appeal, the court may order the
clerk of the court below to transmit the same, which he shall do in
some safe mode, to the clerk of the supreme court, who shall hold the
same subject to the control of the court. [Code, § 3209.]
SEc. 34. An appeal shall not stay proceedings on the judgment or
order, or any part thereof, unless a supersedeas is issued, and no appeal or supersedeas shall vacate or affect the lien of the judgment appealed from. [Code, § 3186.]
SEc. 35. A supersedeas shall not be issued until the appellant shall
cause to be executed before the clerk of the court which rendered the
judgment or order, by one or more sufficient sureties, to be approved
by such clerk, a bond to the effect that the appellant shall pay to the
appellee all costs and damages that may be adjudged against the appellant on the appeal; also, that he will satisfy and perform the judgment or order appealed from, in case it shall be affirmed, and any
judgment or order which the supreme court may render, or order to
be rendered, by the inferior court, not exceeding in amount or value
the original judgment or order, and all rents, or hireg, or damages to
property during the pendency of the appeal, out of the possession of
which the appellee is kept by reason of the appeal. If the bond is
intended to stay proceedings on only a part of the judgment or order,
it shall .be varied so as to secure the part superseded alone. When
such bond has been approved . by the clerk and filed, he shall issue a
written order, commanding the appellee and all others to stay proceedings in such judgment or order, or on such part as is superseded, as
the case may be. [Code, § 3186.]
SEc. 36. If the appellee believe the supersedeas bond defective, or
the sureties insufficient, he may move the ,;npreme court, if in session,
or in its vacation, on ten days' written notice to appellants, may move
any judge of said court, or the judge of the court where the appeal
was taken, to discharge the supersedeas; and if the court, or such
judge, shall consider the sureties insufficient, or the bond substantially
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defective in securing the rig-hts of the appellee, the court or such
judge shall issue an order d1scharging the supersedeas, unless a goo!l
bond with sufficient sureties be executed by a day by him fixed. The
order, if made by a judge, shall be in writing, and s-igned by him, and
upon its filing, or the filing of a certified copy of the order when made
in court, in the office of the clerk of the court from which the appeal
was taken, execution and other proceedings for enforcing the judgment or order may be taken, if a new and good bond is not filed and
approved· by the day fixed as aforesaid. LCode, § 3188.]
SEc. 37. But another supersedeas may be issued by the clerk upon
the execution before him of a new and lawful bond, with sufficient
sureties as hereinbefore provided. [Code, § 3189.]
SEc. 38. If the judgment or order is for the payment of money,
the penalty shall be in at least twice the amount o£ the judgment and
costs. If not for the payment of money, the penalty shall be sufficient to save the appellee harmless from the consequences of taking
the appeal. But it shall in no case be less than one hundred dollars.
[Code, § 3190.1
SEc. 39. Tiie taking of the appeal from a part of a judgment or
order, and the filing of a bond as above directed, does not cause a stay
of execution as to any part of the judgment or order not appealed
from. [Code, § 3191.]
SEc. 40. If the execution has issued prior to the giving the bond
above contemplated, the clerk shall countermand the same. [Code,
§ 3192.]
SEc. 41. Property levied upon and not sold at the time such countermand is received by the sheriff, shall forthwith be delivered up to
the judgment debtor. [Code, § 3193.]

2. In Criminal Actions.
What maybe
appealed.
Who may
appeal.
When appeal
may be taken.
How It Is taken:
notice.

When perfected.

Transcripts.

SEc. 42. The mode of reviewing" in the supreme court any judgment, action or decision of the district court in a criminal cause is by
appeal. [Code, § 4520.]
SEc. 43. Either the defendant or the state may take an appeal.
[Code, § 4521.]
SEc. 44. No appeal can be taken until after judgment, and then
only within one year thereafter. [Code,§ 4522.]
SJ<JC. 45. An appeal is taken, by the party taking it, or the attorney
of such party, serving on the adverse party, or on the attorney of the
adverse party, who acted as attorney of ret;ord in the district court, at
the time of the rendition of the judgment, and also on the clerk of
the district court, by which the judgment was rendered, a notice in
writing of the taking of the appeal from the judgment. fCode,
§ 4523.J
SEc. 46. The appeal is deemed to be. taken when the notices thereof,
required by the last section, are filed in the office of the clerk of the
court in which the judgment was rendered, with evidence of the service thereof indorsed thereon, or annexed thereto. [Code,§ 4524:.]
SEc. 47. When an appeal is taken, it is the duty of the clerk of
the court in which the judgment was rendered, without unnecessary
delay, to make out a full and perfect transcript of all the papers in
the case on file in his office (except the papers retured by the examining magistrate on the preliminary examination, where there has been
one, and the minutes of the evidence of the witnesses examined be-
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fore the grand jury), and of all entries made in the record book, and
certify the same under his hand and the seal of the court, and transmit the same to the clerk of the supreme court. [Code, § 4525.]
SEc. 48. An appeal taken by the state in no case stays the opera- Appeal by the
state not super...
tions of the jullgment in favor of the defendant. [Code, § 4527.] seded.
SEc. 49. An appeal taken by the defendant does not stay the Supersedeas in
execution of the judgment, unless bail be put in, except as pro- ballable cases.
vided in the next section. [Code, § 4528.]
SEc. 50. Where the punishment is imprisonment in the peniten- Imprisonment
iu peuitenliary :
tiary, and an appeal is taken during the term at which the judg- order
to detain
ment was rendered, and the defendant is unable to give bail, and prisoner.
that fact is satisfactorily shown to the court, it may, in its discretion, order the sheriff or officer having the defendant in custody
to detain him in custody, without taking him to the penitentiary,
to abide the judgment on the appeal, if the defendant desire it. ·
[Code, § 4529.1
SEC. 51. When an appeal is taken by a defendant, in a bailable N otlce of ball.
case, and bail is put in, it is the duty of the clerk to give forthwith to the defendant, his agent or attorney, a certificate under
his hand and the seal of the court, stating that an appeal has
been taken and bail put in, and the sheriff or other officer having
the defendant in custody, must, upon the delivery of such certificate to him, discharge the defendant from custody, where imprisonment forms any part of the judgment, and cease all further proceedings in execution of the judgment, and return forthwith to the
clerk of the court who issued it, the execution or certified copy
of -the entry of judgment under which he acted, with his return
thereto, if such execution or certified copy has been issued, and if
such execution or certified copy has not been issued; it shall not
be issued, but shall abide the judgment on the appeal. [Code,
§ 4530.]
SEc. 52. When several defendants are indicted and tried jointly, Joint defendany one or more of them may join in taking the appeal, but those of ants.
their co-defendants who do not join shall take no benefit therefrom,
yet they may appeal afterward. [Code, § 4526.]
SEc. 53. The party taking the appeal is known as the appellant, TUle of action
the adverse party as the appellee, but the title of the action is not
changed in c~msequence of the appeal; it shall be docketed in the supreme court as it was in the district court. [Code, § 4531.]
V.

OF THE TRIAL, DEciSION AND ExECUTION.

1. In Civil Cases.
SEc. 54. An assignment of error need follow no stated form,
but must, in a way as specific as the case will allow, point out the very
error objected to. Among several points in a demurrer or in a motion, or instructions, or rulings in an exception, it must designate
which is relied on as an error, and the court will only regard errors
which are assigned with the appropriate exactness; but the court must
decide on each error assigned. [Code, § 3:207.]
SEc. 55. All motions must be entered in the motion book, and
shall stand over till the next morning after that morning on which
entered, and till after being publicly called by the court, unless the
parties otherwise agree, and the adverse party shall be deemed to have

Assignment ot
e-rrors: form
of.

Motions: how
entdred: when
heard.
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notice of such motion. Motions will not be heard until the day Ret
for hearing causes from the district whence the cause comes, in which
the motion is madP. [Code, § 3208.]
When notice of
SEc. 56. Motions made in a cause after judgment, or after the time
motion re·
assigned for the hearing of causes from the district from which it was
quired.
appealed, will be heard only on proof of service of reasonable notice
of such motion upon the adverse party.
SEc. 57. To entitle an appellant to submit his case either orally or
Oral and printed
arguments.
in print, he must serve copies of his brief of points and authorities or
Amended by
order of court
argument on counsel for each of the appellees at least thirty (30)
June 14, 1879.
days before the day assigned for the hearing of the case. The appellee shall serve copies of his brief or argument upon counsel for each
appellant at least ten (10) days before the hearing, and the reply, if in
print, shall be served at least three (3) days before the case is to be
· finally submitted. Each party shall file with the clerk ten (10) copies
of each brief or argument before the case is so submitted. A failure
to comply with the above requirements will entitle the party not in
default, unless the court shall, for sufficient cause, otherwise order, to
a continuance, or to have the case submitted at his option upon the
brief and argument on file when the default occurred. All briefs and
arguments shall be prepared and printed as required by sections 94,
98 and 99 hereof.
Wh•n arguSEc. 58. All arguments in addition to oral ones shall be in print;
ments shall be
proper evidence of the service upon opposing counsel of printed matserved.
Amended June ter in a cause shall be filed therewith; and the clerk shall note upon
14, 1879.
the docket the date of each service. All manuscripts and printed arguments shall be filed with the clerk, and he shall not transmit to the
judges any paper not served and filed in time under the rules, nor
shall any argument or brief be considered which does not go through
the hands of the clerk. No cause shall be entered as submitted until
the arguments are finally and actually concluded.
SEc. 59. Only two counsel will be heard on either side, and no oral
Limitation:
number of
argument shall exceed one hour in length, unless an extension of time
couneet
is granted before the argument is commenced.
Whichpart:v
SEc. 60. Wl1en the appeal presents to the court only questions of
opens audcloses
law upon rulings of the court below, the appellant shall open and
argument.
close the argument; but when the trial in the supreme court is de novo
of questions of fact, the party having the burden of proof shall open
and close, and, as to printed briefs and arguments, shall observe the
rules requiring the filing of such briefs and arguments by appellants.
SEc. 61. At the commencemP-nt of each term the causes will be called
Calling causes.
in their order, but no cause will be tried on the first calling. [Rule
15, June term, 1861, printed in 11 Iowa, 605, modified.]
SEc. 62. The opinions of the court on all questions reviewed on apOpinions of the
court.
peal, as well as such motions, collateral questions, and points of practice as they may think of sufficient importance, shall be reduced to
writing and filed with the clerk of the court.
All dissenting opinions must be written and filed in the same
manner.
The records and reports must in all ca~es show whether a decision
was made by a full bench, and whether either (and, i£ so, which) of the
judges dissented from the decision. rcode, § § 143, 144.]
SEc. 63. I£ the decision, in the judgment of the court, is not o£ sufOpinions: when
not reported.
ficient general importance to be published, it shall be so designated, in
which case it shall not be reported except by order of the full bench.
[Code,§ 145.]
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SEC. 64:. The supreme court may reverse or affirm the judgment or
order below, or the part of either appealed from, or may render such
judgment or order as the court below or judge should have done, according as it may think proper. rcode, § 3194.]
SEc. 65. The supreme court, where it affirms the judgment, shall
also, if the appellee move therefor, render judgment against the appellant and his sureties on the bond above mentioned for the amount
of the judgment, damages and costs referred to therP,in, in case such
damages can be accurately known to the court without an issue and
trial. [Code, § 3195.]
SEC. 66. Upon the affirm~nce of any judgment or order for the
payment of money, the collection of which, in whole or in part, has
been superseded by bond, as above contemplated, the court shall award
to the appellee damages upon the amount superseded; and if satisfied
by the record that the appeal was taken for delay only, must award
such sum as damages, not exceeding fifteen per cent thereon, as shall
effectually tend to prevent the taking of appeals for delay only. [Code,
§ 3196.]
SEc. 67. If the supreme court affirm the judgment or order, it may
send the cause io the district court to have the same carried into effect, or it may itself issue the necessary process for this purpose and
direct such process to the sheriff of the proper county, according as
the party thereto may require. rcode, § 3197.]
SEc. 68. If, by the decision of the supreme court, the appellant becomes entitled to a restoration of any part of the money or property
that was taken from him by means of such judgment or order, either
the supreme or district court may direct execution or writ of restitution to issue for the purpose of restoring to such appellant his property or value thereof. [Code, § 3198.]
SEc. 69. Executions issued from the supreme court shall be the
same as those from the district court, attended with the same consequences, and shall be returnable in the same time. [Code, § 3215.
SEC. 70. In cases in which the judgment below is affirmed in this
court, the parties in whose favor the judgment is affirmed may have
execution either from this court or the court below. In case of an execution from this court, if the process of garnishment is served upon
the execution defendant, either principal or surety, the sheriff, in addition to his return, shall return a copy of the execution and his return
to the district or circuit court from which the cause was appealed, and
all issues of fact which may arise in said garnishment process shall be
tried by that court.
SEc. 71. The court shall hear all the cases docketed, when not continued by consent, or for cause shown by the party, and the part.y may
be heard orally or otherwise, in his discretion. [Code,§ 3204.]
SEc. 72. No cause is decided until the opinion in writing is filed
with the clerk. [Code, § 3205.]

Judgment
which may be
rendered,

Judgment
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Damages on appeal, if for delay.

To remand
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2. In Criminal Actions.
SEc. 73. Appeals in criminal cases shall be docketed in the supreme court for trial at the commencement of that portion of the term
which has been assigned for trying causes from the judicial district
from which the appeal comes, which is twenty days after the date of
the certificate of the transcript from the clerk of the district court,
and if the appellant does not file his transcript by that time with the

Docketlnjl
causes: precedence.
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clerk of the supreme court, the appellee may file his and have the case
docketed. They shall take precedence of all other business and shall
be tried at the term at which the transcript is filed, unless continued
for cause or by consent of the parties, and shall be decided, if practicable, at the same term. [Code, § 4532.]
Appearance not
SEc. 74. The personal appearance of the defendant in the supreme
necessary.
court on the trial of the appeal is in no case necessary. [Code, §
4533.j
.
Informality not
SEc. 75. An appeal shall not be dismissed for any informality or
fatal.
defect in taking the appeal, if the same be corrected within a reasonable time, and the supreme court must direct how it shall be corrected.
[Code, § 4534.]
Assigument of
SEc. 76. No assignment of error, or joinder in error, shall be necerrore.
essary. [Code, § ±535.]
SEc. 71. The defendant shall be entitled to close the argument.
Close of argument.
[Code,§ 4536.]
Opinion of
SEc. 78. The opinion of the supreme court must be in writing, filed
court..
with the clerk and recorded. [Code, § 4537.]
SEc. 79. I£ the appeal was taken by the defendant from a judgCourt must ex·
amine record.
ment against him, the supreme court must examine the record, and
without regard to technical errors or defects, which do not affect the
substantial rights of the parties, render such judgment on the record
as the law demands. It may affirm, reverse, or modify the judgment,
and render such judgment as the district court should have rendered,
and may, if necessa.ry or proper, order a new trial. It may reduce
the punishment, but cannot increase it. [Code, § 4538.]
Judgment on
SEc. 80. I£ the appeal was taken by the state, the supreme court
a ppe>IB taken
cannot
reverse the judgment or modify it so as to increase the punby state.
ishment, but may affirm it, and shall point out any error in the proceedings, or in the measure of punishment, and its decision shall be
obligatory on the district court, as the correct exposition of the law.
[Code,§ 4539.]
· SEc. 81. I£ a judgment against the defendant be reversed, without
Jud'!Ulent or
reversal.
onlering a new trial, the supreme court must direct, if the defendant
be in custody, that he be discharged, or if he be admitted to bail, that
his bail be exonerated, or if money be deposited instead of bail, that
it be refunded to him. [Code, § 4540.]
,Tndgmcnt or
SEc. 82. On a judgment of affirmance ngainst the defendant, the
anirmance.
original judgment shall be carried into execution, as the supreme
court shall direct, except as hereinafter provided. [Corle, § 4541.]
SEc. 83. ·when a judgment of the supreme conrt is rt-ndered, it
Record of judg·
ment and proce· must be recorded, and a certified copy of the jnd:~ment be forthwith
den do.
remitted to the district court in which the judgment appealed from
was rendered, with proper instructions, and a copy of the opinion, in
such time, and in such manner, as the supreme court may, by rule,
prescribe. [Code, § 45±2.]
SEc. 84. After the certified copy of the entry of the judgment of
When jurisdiction ceases.
the supreme court ancl its instructions have been remitted, the supreme
court has no further jurisdiction of the pro.~eediJ'gs therein, and all
proceedmgR which may be neces8ary to carry the judgment of the
supreme court into effect must be had in the court to which it is
remitted, or by the clerk thereof, except as provided in the next two
sections. [Code, § 4543.]
Certified judgSEa. 85. Unless where some proceedings in the district court are
ments: when
directed by the supreme court, a copy of the certified judgment of
authorized.
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the supreme court, with its directions certified by the clerk of the district court, to whom the same has been transmitted, delivered to the
~heriff or other proper officer, shall authorize him to execute the judgment of the supreme court, or take any steps to bring the proceedings
to a conclusion, except as provided in the next section. [Code,§ 4544.]
SEc. 86. I£ a defendant, who has been imprisoned during the pendency of an appeal, upon a new trial ordered by the supreme court,
shall be again convicted, the period of his former imprisonment shall
be deducted by the district court from the period of imprisonment to
be fixed on the last verdict of conviction. [Code, § 4545.]
SEc. 87. No petition for rehearing shall be filed after sixty days
from the filing of the opinion of this court.
SEc. 88. The petition for rehearing shall be the argument of the
applicant therefor, and if the caurt think that such argument requires
a reply, it shall so indicate to the other party, and he may make reply
within such time as said court shall allow, and with a .view to a
rehearing, the court may extend the suspension of proceedings yet
farther, if need be. [Code, § 3202.]
SEc. 89. All petitions for rehearing shall be printed as required by
section 111 hereof, and a copy shall be delivered to the attorney of the
adverse party, and if there be more than one, to the attorney of each,
and nine copies to the clerk of this court.
SEC. 90 .. The opinions announcing the decisions of this court in
cases wherein petitions for rehearing are filed shall lJe printed by the
petitioners, and copies thereof shall accompany the printed copies of
the petition for rehearing filed with the clerk or served on the opposite
party.*
SEC. 91. I£ a petition for rehearing be filed, the same shall suspend the decision or procedendo, if the court, on its presentation, or
one of the judges, i£ in vacation, shall so order, in either of which
cases such decision and procedendo shall be suspended until the next
term. [Code, § 3201.]

Deduction of
imprisonment.

Time of filing.
It shall be an
argument.

Shall be printed.

Shall suspend
decision or pro..
cedendo.

VII. OF CosTs.
SEc. 92. The appellant may be required to give security for costs,
under the same circumstances as those in which plaintifis in civil
actions in the court below may be so required. [Code, § 3210.]
SEc. 93. "\Vhen the parties or their attorneys shall furnish their
printed abstracts, briefs, arguments and petitions for rehearing, in
conformity to the rules o£ this court, it shall be the duty of the clerk
to tax a printer's fee at the rate of one dollar for every five hundred
words embraced in a single copy of the same, against the unsuccessful
party not furnishing the same, to be collected and paid to the successful party as other costs. "\Vhen unnecessary costs have been made by
either party the court will, upon application, tax the same to the party
making them, without reference to the disposition of the case.
*On the 22d of October, 1879, the supreme
court made the following order: "That rule 90
be suspended in its operation in all cases wherein the opinion of this court has been publis5ed in
the North-Western Reporter before the petitions

Security for

costs.

Costs: taxation
of.

for re-hearing are filed; counsel in such cases
being requN:ed to refer to the number and page
of. the J~eporter in which the opinions are
pnnted.
·
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VIII. OF

PREPARING TRANSCRIPT AND ABSTRACT, AND PRINTING
ABSTRACTS, BRIEFS, ARGUMENTS, AND PETITIONS FOR HEHEAJUNG.

Form and sug·
gestions as to
preparation of
abstract.

SEc. 94. All abstracts, briefs, arguments and petitions for rehearing sh'all be printed upon unruled writing paper, with the type commonly known as small pica, leaded lines, the printed page to be four
inches wide and seven inches long, with a margin of two inches, but
the type in which extracts are printed may be small pica solid, or brevier with leaded lines.
The first page of the abstract, brief or argument, shall show the
title of the cause, designating the appellant and the appellee, the term
of the supreme court to which the appeal is brought, the court from
which the appeal is taken, the names of counsel for both the appellant and appellee.
SEc. 95. No procedendo, except in criminal cases, and in cases
where petitions for rehearing have been overruled, shall issue in any
case until the expiration of thirty days from the filing of the opinion
in the case, except upon an order of one of the justices of the court,
upon cause shown.
SEc. 96. Decrees to be entered in this court shall be prepared by
the counsel of the parties in whose favor they are rendered. Copies
shall be served on the opposite counsel, and filed in this court within
twenty days after counsel preparing them shall have received notice
of the decision in the causes in which they are to be entered.
SEc. 97. When, by the decision of this court, a decree is to be
entered in this court at the option of either party, such option "shall
be declared and a decree furnished under the above rule within twenty
days from the date at which counsel required to prepare the decree
received notice of the decision.
The abstract must be accompanied by a complete index of its contents, and must show where the papers and entries therein mentioned
may be found in the transcript as well as in the abstract. ·
SEc. 98. Abstracts of records shall be made substantially in the
following form:
IN THE SUPREME COURT OF lOWA,
DECEMBER TERM, 187 ..

Appellant,
a,qt.
RICHARD RoE, Appellee.

JoHN DoE,

}

Appellant's Abstract of Record.
("In Equity," or "At Law.")

Appeal from the Judgment qf the Van Buren District Court.

J. C. K., for the Appellant.
H. H. S., for the Appellee.
On the .... day ............... 187 .. , the plaintiff filed in the Van
Buren district court a
PETITION
stating his cause of action as follows:
(Set out all of petition necessary to an understanding of the ques-
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tions to be presented to this court, and no more. In setting out exhibits, omit all merely fo~mal irrelevant parts, as, for example, if the
exhibit be a deed or mortgage and no question is raised as to the
acknowledgment, omit the acknowledgment.
When the defendant has appeared it is useless to encumber th<>
record with the original notice, or the return of the officer. Append
to the abstract of each paper a reference to the page o£ the transcript
on which it will be found.)
On the .•.. day of ............ A. D. 187 .. , the defendant filed a
DEMURRER
to said petition setting up the following grounds:
(State only the grounds of demurrer, omitting the formal parts.
If the pleading was a motion and the ruling thereon is one of the
questions to be considered, set it out in the same way, and continue.)
And on the ............ day of ............ 187 .... the same was
submitted to the court, and the court made the following ruling
thereon:
(Here set out the ruling. In every instance let the abstract be in
the chronological order of the events in the case-letting each ruling
appear in the proper connection. I£ the defendant pleaded over, and
thereby waived his right to appeal from these rulings, no mention of
them should be made in the abstract, but it should continue.)
And on the ............ day of ............ 187 .... the defendant
filed his
ANSWER
to the petHion, setting up the following defenses:
(Here set out the defenses, omitting all formal parts. If motions
or Jemurrer were interposed to this pleading, proceed as directed with
reference to the petition. Frame the record so that it will properly
present all questions to be reviewed and raised before issue is joined.
vVhen the abstract shows issue joined, proceed.)
On the ............ day of ............ 187 ..... said cause was tried
by a jury (or by the court as the case may be) and on trial the following proceedings were had:
(Set out so much of the bill of exceptions as is necessary to show
the ruling of the court to which exceptions were taken during the
progress of the trial.)
INSTRUCTIONS.
After the evidence and the arguments of counsel were concluded,
the plaintiff (or defendant as the case may be) asked the court to give
each of the following instructions to the jury:
(Set out the instructions referred to an(l continue) which the court
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refused as to each instruction, to which said several rulings the plaintiff (or defendant) excepted at the time, and thereupon the court gave
·
the following instructions to the jury:
(Set out the instructions.)
To the giving o£ those numbered (give the numbers) and to the giving of each thereof the plaintiff (or defendant) at the time excepted.
VEIWICT.
On the ........... day of ............ 187 .... , the jury returned
into court with the following verdict:
(Set out the verdict.)
MOTION FOR NEW TRIAL.
On the ........ day of ........ 187 .... , the plaintiff (or defendant)
filed a motion praying the court to set aside the verdict and grant a
new trial upon the following grounds:
(Set out the grounds aforesaid for the new trial.)
On the ........ day of ........ 187 .... , the court made the following ruling on said motion:
(Set out the record of the ruling to which the plaintiff or (defendant) at the time excepted.)
JUDGMENT.
On the ........ day of ........ 187 .... , the following judgment was
entered:
(Set out the judgment entry appealed from.)
On the ........ day o£ ........ 187 .... , the plaintiff perfected an
appeal to the supreme court o£ the state o£ Iowa, by serving upon the
defendant and the clerk o£ the district court of Van Buren county a
notice o£ appeal.
(If supersedeas bond was filed, state the fact.)

ASSIGNME:NT OF ERRORS.
And the appellant herein says there is manifest error on the £ace of
the record in this:
(Set out the errors assigned.)
(To the abstract o£ each paper and entry append a reference to the
paae of the transcript on which it will be found. This will not be
ne~essary when the case is submitted on the printed abstract without
the transcript.
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This outline is presented for the purpose of indicating the character
of the abstracts contemplated by the rule, which, like all the rules, is
to be substantially complied with. Of course, no formula could be
laid down applicable to all cases. The rule to be observed in abstracting a case is: Preserve everything material to the questions to be decided, and omit everything else.)
S1w. 99. The printed brief and argument shall state in divisions
thereof, properly numbered, the several propositions of law claimed by
the party making such brief or argument to be involved in the case
before the supreme court, and the authorities relied upon in the support of the same. When an authority cited is an adjudicated case the
brief or argument must show the names of the parties, the volume in
which it is reported, and the page or pages containing the matter to
which counsel desire to call the attention of the court. ·when the
reference is a text-book, the number or date of the edition must be
stated with the number of the volume and page.
SEc. 100. Transcripts of record prepared for the supreme court
shall be made substantially in the manner following, viz.:
State of Iowa,
}
County of ........... .
Pleas before the district (or circuit) court. of Iowa, at a term begun
and holden in the county of .... on the .... day of .... A. D. 187 .. ,
before the Ron. J. H. G., judge of the .... judicial district (or judge of
the .... circuit, in the .... judicial district) of the state of Iowa.

A. B.
agt.
C. D.

}

Be it remembered that heretofore, to-wit: on the .... day of .... A.
D. 187 .. , a petition was filed in the office of the clerk of the district
(or circuit) court, in and for the county of .... in the words and figures
following, to-wit:
(Here insert the petition in full.)
(Proceed in the same manner in relation to whatever paper is filed,
such as the original notice, or a petition for attachment, etc.)

(I£ the cause has come from another county by a change of venue,
begin as above, "Be it remembered," and state in manner all that was
done in the county from which the venue was changed.)
And afterward tliere was filed in the office of the said clerk a notice
in the words and figures following to-wit:
(Here insert the notice in full.)
(Copy all indorsements on the face of the transcript, or copy of
record, and not upon the back of the leaf.)
Upon which (or attached to which) was a return as follows:

Preparation of
printed brief
and argument.
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(Copy the officer's return, with all indorsements in full; if the suit
be by attachment, copy the petition or affidavit, writ or attachment
bond, notice, return, etc.)
.
'
And afterward, to-wit: on the ........ day of .......• A. D. 187 ..
there was filed in the office of the said clerk an answer in the word~
and figures following, to-wit:
(Here insert answer in full.)
(Should the clerk doubt what the paper properly is, let him call it a
"paper in the words and figures following," etc. Where a paper is
filed in term time, add the day of the term to the day of the month, as
in the next form.)

A. B.
agt.
C. D.

}

And afterward, to-wit; on the ........ day of ........ , A. D.187 .. ,
it being the .......... day of the .......... term of the said court, the
said A. B. (or plaintiff) filed the following demurrer to the answer of
the said C. D. (or of the said defendant), to-wit:
(Here insert demurrer in full.)
(If a party files more than one pleading at the same time, they
should be numbered in their legal order, as for instance a demurrer,
plea and answer, and the transcript may say ........ (stating the date)
........ the said C. D. (or defendant) filed his demurrer, plea. and
answer, which are filed de bene esse1 or, subject to the rule.)

And afterward on the same day the said defendant filed motion and
affidavit for a continuance, as follows, to-wit:
(Here set out copy of motion and affidavit.)
And the same being now heard and considered by the court, the
said motion is sustained, and it is ordered that this cause be continued
until the next term of the court (at the cost of the defendant).
In the District (or Circuit) Court, ........ County.

A. B.
} ............ Term, A. D. 187 ..
agt.
C. D.
And now, on this ........ day of ............ , it being the ....... .
day of said term, this cause coming on for trial, came a jury, to-wit:
..•...••.....•.....•...... , twelve good and lawful men, who were
sworn well and truly to try the issue between the said parties, and a
tr.ue verdict to render, according to the law and evidence given them in
court. The jury retired to consider on their verdict, and afterward,
on the same day, the jury returned into court and rendered their verdict, as follows:
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(Here insert in full the verdict as rendered.)
(Or if the jury does not return until the next day)-

A. B.
agt.
C. D.

~

And now, on this ........ day of ........... , A. D. 187 .. , the jl!ry
in the foregoing cause r~turned into court and rendered their verdict,
as follows:

.•.

(Here insert in full the verdict as rendered.)

A.agtB.
.
• C. D.

~

And afterward, on the ......... day of ............. , A. D. 187 .. ,
being the ......... day of said term, the plaintiff (or defendant) filed
his bill of exceptions in the words and figures following, to-wit:
(Here insert in full the bill of exceptions.)

A. B.
agt.

}

C. D.
Now, on this ....... day of ............ , A. D. 187 .. , the plaintiff
filed his motion for a new trial, to-wit:
(Here insert in full the motion for a new trial.)

A. B.
agt.
C. D.

}

And now, on this ......... day of ............. , A. D.187 .. , this
cause coming up for a hearing on the motion of the plaintiff for a
new trial, it is considered by the court that the same be overruled (or,
as the case may be.)
(Then add the final entries of record, comprising final judgment,
etc., and certificate of clerk.)
NoTE.-The foregoing form is only an example, and is to be v;tried
according to the circumstances. The actual facts of the case will
dictate what is to be done, but in all cases it is to be done substantially
in like manner with the above, giving the proper order and date of
the filing of papers and incorporating them at the proper dates into
the proceedings of the court.
It will be understood that it is not necessary in all instances to send
up the whole of the record, but the clerk may be guided by the directions of the appellant under section 3512 of the Code.
77
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Waiver or modlfical!on of
rules.

Distribution of
abstract~, briefs
and arguments
by clerk.

RULES OF SUPTIE:IIE COURT.

SEc. 101. When, by reason of peculiar circumstances, the foregoing rules relatiJ?.g to the ab~trac~, preparation, and argument of causes,
ought to be waiVed or modified m any case, the party desiring such
waiver or modification may, upon reasonable notice to the adverse
party, apply to any judge of this court in vacation, or to the court in
term time, for an order directing the waiver or modification desired.
The application shall be in writing, shall set out the peculiar facts
relied upon by the applicant, and shall be verified by the party, or a
person having knowledge of the facts, and certified by counsel as
being true and made in good faith. The order upon such application
shall be in writing, and shall be filed with the clerk of this court. In
no case will these rules be waived or modified upon agreement of counsel alone.
SEc. 102. The clerk shall make the following distribution of all
printed abstracts, briefs, and arguments received under the foregoing
rules: one copy to each judge of the court, one copy to the state
library, two copies to the law department of the state university, and
one shall be filed in his office.

IX.
On motion.

Examination of
appltcant.

Oath of attorney.

OF THE ADMISSISSION OF ATTORNEYS.

SEc. 103. The supreme court may, on motion, admit any practicing
attorney of the district or circuit courts to practice in the supreme
court upon his taking the usual oath of office.
Persons who have never been admitted to practice law in the courts
of this or any other state, may be admitted by the supreme court to
practice in all the courts of this state.
On the application of any such person to be admiHed, the court
will appoint three or more members of the bar of the supreme court
to examine such applicant touching his qualifications. If, from an
inspection of the report of said committee, the court shall be satisfied
that the applicant possesses the requisite learning and is of good
moral character, it will order that he be licensed to practice in all th•
courts of this state upon taking the oath of office.
SEc. 104. The form of the oath aforesaid shall be in substance as
follows: "You do solemnly swear that you will support the constitution of the United States, and of this state, and that you will faithfully discharge the duty of attorney and counselor of this court,
according to the best of your ability." [Code, § 208.]

X.
Withdrawing
p&-pers.

Docket.

[APPENDIX.

OF MISCELLANEOUS MATTERS.

SEc. 105. When the original papers in a cause in which final judgment is not rendered in this court are brought into this court upon
appeal or writ of error, either party desiring to withdraw the same
can have leave to do so on filing a receipt for them with the clerk,
and causing a copy to be made of those papers which constitute the
record under section 21 hereof, and paying the clerk's fee therefor,
which costs shall be taxed to the party failing in this court; and such
copy shall be filed by the clerk and kept as a record in the cause. In
cases where the costs of such withdrawal have not been charged in
the first bill of costs, the clerk is authorized to charge them as costs
of increase, and to issue execution therefor.
SEc. 106. The clerk shall docket the causes as the same are filPd
in his office, and shall arrange and set a proper number for trial for

APl'ENDIX.]

RULES OF SUPREl\IE COURT.

each day of the term, placing together those from the same judicial
district, and shall cause notice of the manner he has set such causes
to be published and distributed, in such manner as the court may
direct. No cause shall be docketed unless the abstract required by
the rules of this court is filed fifteen days before the first day o£ the
term at which the cause is set down for trial.
SEc. 107. The clerk, immediately after the time expires during
which causes may be docketed for trial at a term of court, shall make
out and cause to be printed, without delay, the docket for the term,
which shall give all causes, whether continuances or appearances, for
trial at such term, which shall designate the number, the party appealing, the court and county from which the appeal is brought, the
counsel of the parties, the day each cause is assigned for trial, and
such other matter for the information of the court and attorneys as
may be conveniently given. He shall forward to each justice of the
court, to each attorney having causes at the term, and to the clerk of
the district and circuit courts o£ each county a copy of said docket.
SEc. 108. The clerk shall, with as little delay as possible, send to
each justice of the court a copy of the abstracts, briefs and arguments, and other printed matter filed in each case docketed or set
down for trial upon the docket o£ the term.
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32:>9
3260
3261
3262
3263
3264
::1265
3266
3267
3268
3269
3270
3271
3272
3273
3274
3275
3276

ACTIONS TO TEST OFFICIAL AND CORPORATE RIGHTSa civil action by ordinary proceedings lies, for what causes .....•....•....
no joinder or counter-claim allowed in .................................
when and by whom commenced .................................. 3347,
petition in, what to state . . . . . . . . . . . . . . . . . • . . . . . . • • . . . . • . . . . . . . . . . . . . .

334.5 n
3346
3348
3349

32!5
3246
3247
3248
3249
3250
32;,1
3252
3253
32.34
3235
3207

n
n
n
n
n
n
n

32~8

n
n
n
n
n
n

n
n

798
798
798
798
798
798
799
799
799
799
799
799
799
799
800
800
800
· 8('0
800
800
801
801
801
801
801
801
801
802
802
802
802
814
815
815
8Ui
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ACTIONS TO TEST OFFICIAL AND CORPORATE RIGHTS-CoNTINUED-

when brought by private person, fact to be stated in petition .............
when action against a defendant in office name of claimant must be stated
when several persons claim same office, petition to state ..................
judgment for claimant, effect of............. . ........................
books and papers belonging to office to be delivered over ................
when action for damages may be brought by claimant...................
judgment of ouster where rendered, nature of.................... 3356,
who liable for costs in action against pretended corporation ..............
when action li~s against officers for misconduct .........................
trustees appointed when corporation dissolved .........................
trustees to give bond with sureties.................. .. ................
when action brought on bond .........................................
duty of trustees ...................................................
books of corpor..tion delivered to by order of the court ...................
trustees to make and file inventory ...................................
powers and authority of trustees. .. .. . ................................
penalty for trustees refusing to obey orrlers of court ............•........

Page,

3350
3351

3:1.)8
3:)59
3360
3061
3g62
3a63
3364
:5:365
3366
3367

81.5
816
816
816
816
816
816
816
816
816
816
816
817
817
817
817
817

ACTS. See STATUTES .................................................. 28- 38

5, 6

~;].'52
3~103

3354
3355
~{57

ADDITIONAL SECURITY-

when bonds of state officers increased..................................
when other officers required to furnish..................................
effect when new bond given or not.....................................
when sureties may be relieved. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . .
petition of surety for relief and proceedings thereon ................ 776,
office declared vacant if new bond not gJVen............................
when justice removed, trustees of town~hip notified.....................
witness subpcenaed by whom..........................................

ADDITION TO TOWN OR CITY. See PLATS.

n

lands must be subdivided and platted...................... • .. .. . .. . . .
duty of proprietor to file plat, a warranty. .. .. .. .. . .. .. .. .. .. .. . . .. ..
what plat of to contain ............... · .. · · · .. · . · . . • . . . . . . . . . . . . . . . . . .
acknowledgment of, equivalent to a deed...............................
when plat of may be vacated or altered ............................. 562effect of vacahng-.......... . . . ................................... 564may be replatted and conveyed........................................
who to make and file plat of.......... :. . . . . . . • . • . . • . • . . . . . . . . . . . . . . . . .
when owner fails to plat, auditor to cause plat made....................
when auditor may cause plat made ................................ 569,
when not properly described, duty of auditor........................ 570vacation of plats of; chapter 61, laws 1874 ............................ .

772
773
774 n

775
777
778
77\.J
780
559
560
560
561
564
566
567
568
568
570
573

ADJOURNMENT-

of canvass of election................................................. 625
of causes in supreme court.. . . .. . . .. . . .. . . .. . . .. . . . . . . .. . . . . . . .. .. .. . . . 3204
of causes in district and circuit courts .............................. 2748-2760 n
of court while jury out ................................................ 2798
of sheriff's sale, when allowed ....................................... 3083 n

ADJUTANT GENERAL-

to report to governor biennially, § 1, ch. 159, laws 1876 .....•...........•
to transmit orders relating to the militia of the state,§ 11, ch. 74, laws 1880.
rank of, as major general, § 11, ch. 74, laws 1880 ..................... .
to act as quarter master general, § 11, ch. 74, laws 1880 ................ .
when to report transactions of his office, § 11, ch. 74, laws 1880.••••..•...
salary of. . . . . . . . . . . . ................. · ... · •. · · · ............. · . . . . . . . 37 61
payable monthly.....•......................•..............•..•....... 3780

See ExECUTOR AND ADMINISTRATOR.
who entitled to precedence in appointment of...... . . . . . . . . . . . . . . . . . . •
who may be united in appointment of. . . . . . . . . . . . . • . ...........•......
timE' allowed each class to. apply for letters .............................
when special, may be appomted . . • . . . . . • • • . . • . . . • . • . . • . . . . . . • . . • • • . . .
appeal from, not to delay their proceedings .............................
must make and file inventory of property of decedent. . • • • ••.••.•••....•

ADMINISTRATORS.

2354 n
2305
2356
2357
23!i8
2359

186
186
iS7
187
187
187
187
187

155
1ii6
156
1ii6
156
1m

157
157
157
157
158
159
172
789
691
699
762
26, 27
261
261
261
261
884
888
611

611
611
611
611

611
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ADMINISTRATORS-CoNTINUEDmay do all needful acts under direction of court .........................
when powers of, special case ...........................................
cannot be had after five years from death.. . . • . . . . . . . . . . . . . . . . . . . . . . . . . .
how appointed in this state ...................................... 2368,
must give bond and take oath .................................... 2362,
when additional bond required of......................................
clerk to issue !etters to ..............................................
must publish notice of appointment ....................................
cannot be appointed originally after five years from death .......... ' .....
when granted in another state, how authorized in this ..................
original letters or attested copy must be filed here. . • • . . . . . . . . . . . . . . . . . . .

2360
2:361
2367
236!)
2:J63
2:164
2365
2366
2367
2368 n
2369

611
611
612
612
612
612
612
612
612
612
612

ADMINISTRATOR. See ExECUTOR AJ5D AmnNrsTRATonterm included in term "executor".....................................

45

11

ADMINISTRATION OF OATHSwho may administer, generally........................................ 277
persons opposed to swearing may affirm................................ 278

58
58

ADMISSION-of attorneys to practice in the courts of record ..•..•................. 208- 210
of allegations in pleaLlings, when.... .. ............................... 2712 n
exhibits to pleadings deemed admitted, when ....•...................... 2730 n

47

68:~

686

ADMITTEDwhen signature to instrument sued on deemed ...•...................... 2730 n
allegations in pleadings not denied deemed ............................. 2712 u
attorneys when, in court of record..................................... 208
graduates of the law department of university, when.................... 209
attorneys from other states may be, on motion.......................... 210

61l6
688
47
47
4B

ADOPTION OF CHILDRENany person competent to make a will may ..............................
written consent of parents, etc., must be obtained .......................
wrihug adopting, acknowledged and recorded ..........................
rights and duties of parent and child ..................................
proceedings in case of maltreatment of child ................•...........
in orphan's home, trustees must consent to ..•.•..•...•.•.•............

60!
604
60.5
605
60.5
458

2307
2308
2309
2310
2311
1634

AD QUOD DAMNUM PROCEEDINGS. See CoNDEMNATION OF REAL PROPERTYcommenced by filing petition .......................................... 1188 n
309
what petiti~m to con.tain ............................................ 1189 n
309
order for a Jury; notice of served on defendant .......................... 1190
309
when lands in another county ........................................ 1191
310
jury to apprais~ dam_ages .............................................. 1192
310
JUry may examme wrtnesses, and report .............................. 1193
310
either party may appeal to court ....................................... 1194
310
proceedings on appeal. ........................................... 1195-1206ns310, 311
ADULTERATIONoffood and liquors, punished .......................................... 40!!6
drugs and medicines ..................••........................... : .. 40:37
milk, cheese and butter ............................................... 4042

949
949
900

ADULTERY.
commission of, punished .............................................. 4008 n

942

ADVANCEMENTmade to heir deemed part of his share of estate....... . ................ 2459

625

ADVERSE POSSESSIONof real property does not prevent sale of interest ..................•.....
alone, not &ufficient for acquisition of easement ..........................
foot-way cannot be acquired by ......................... , .. . . .. . .. .. .. •
when terminated by notice ....................... , ....................
deemed a disturbance of right, when .. ; ................................

524
549
550
5.50
550

1932
2031
20a3
2o:34
2035
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ADVERTISEMENT-

of sales for taxes, when and how made-contents of notice ........... 875,
where heretofore advertised, ch. 79laws 1876 .......... ..
letters and figures may be used in, generally............................
certificate of publication, substance and form of.........................
compensation for posting up ......................................... ,.

AFFIDAVIT-

defective, not to prejudice if duly corrected.............................
evidence in form of, admitted on motions, when.............. . ..•.•...
when filed with motion for security for costs ............................
perpetuation of evidence of notice of foreclosure of chattel mortgage,
made by ........................................................
to be attached to bill of sale............. .. ........ : ................
definition of............... .. . . . .. . . . . . .. . . .. . .......................
may be made within or without the state ...............................
credibility of, when taken out of the state ..............................
when persons may be compelled to make ...........•.......•••..•• 3692,
notice of taking, when given ..........................................
opportunity for cross-examination allowed ..............................
signature and seal to, deemed genuine .................................
publications in newspapers, proved by ..................................
posting and service of notices, proved by ...............................
other facts required to be shown by ....................................
when presumptive evidence of facts stated in ..........•................
master of boat making false ..........................................
making of false affidavit, punished .....................................

Section.

Page.

873

216
215
218
218

880
881
3838

904

248
2913 n
2927 n

53
727
729

3314
3315
3689
3690
3691
3693
3694
3695
3696
3697
3698
3699
3700
4085
4085

807
807
871
871
871
871
871
871
871
872
872
872
872
974
974

n
n
n
n
n

AFFINITYof judge or justice disqualifies........................ • . .. . .. .. • • . • .. • 190
of judge is ground for change of venue ................................ 2590 n
within ninth degree, cause of challenge to juror ...•.................•.. 4405 n

AFFIRMATION-

included in oath . .... . .. .. ... .. . ... .. .. . .. .... . .. .. .... .... ... .. ..
when substituted for oath by persons opposed to swearing...............

44
653
1027

45
278

11
5tl

defined and punished ..•.......•...•...•..•..•.•........•......••...• 4065

971

AFFRAY-

AGE OF MAJORITY-

. in males twenty-one and in females eighteen years .....................• 2237 n
attained by marriage. . . • . . . . . .. . • .. ........................... :. .. .. 2237

AGE OF MARRIAGE-

in males sixteen and in females fourteen years ............•.•........... 2186
proof of age must be required by clerk ................................ 2189

AGENT-

liability to pay taxes of principal. .. .. .. . .. . .. . . . .. .. .. .. .. .. .. .. .. .. .
hable as principal for selling liquors .......... ,.' .......................
of agricultural college and farm, report of ...•.........•................
may verity pleadings, when ...........................................
when original notice may be served on. . . .. .. . . .. .. .. .. .. .. .. .. . . .. .. ..

591l
595
586
586

817
1540 n
1618
2672 n
2613 n

198
410
454
675
660

actions connected with, brought where located ......•................... 2585
original notice may be served on clerk or agent, when ................... 2613 n

651
660

AGENCY-

AGREE~IENTS.

See CONTRACTSrelating to walls in common must be in writing ......................... 2030

544

AGREED CASEmay be submitted to the court ................................... 3408-3413
what must be stated in ...........................•................... 3409
judgment of court, and record thereof in ........................... 3410-3412
how judgment in enforced ............................................. 3412
proceedings same after action commenced ..................•....... 3413-3415

825
825
825
825
825

1229

INDEX.
Section.

AGRICULTURAL COLLEGE AND FARM-controlled by board of five trustees; election of ..................... 1604,
powers of board of trustees of.................................... 1606,
compensation of trustees of............................................
annual meetings of board of.. • • .. .. .. .. • .. .. • • .. • • .. .. .. • . .. • .. • .. .. •
college year; report of trustees to governor .............................
power and duty of president of........... .. ..........................
duties of secretary of. . . . . . . . . • . . . . . . . . . . • • • . • • . . . • • . • . . . • • . . . . . . . • . . •
president and secretary are board of audit ..............................
treasurer; duties of...................................................
president, secretary and treasurer to take oath .••..•••.•...•.....•.••..•
board of trustees to lease college lands, chapter 71, laws of 1874 .•...•..••
proceeds of sales of lands, payable to state treasurer .....................
agents appointed for, to give bond .....................................
tuition free; priority of right to admission ..............................
sale of liquors prohibited within three miles of..•..••.••••••.•.•.•....•
branches of study to be taught in ......................................
money cannot be diverted from appropriate fund ...................•....
compensation of trustees of audited by state auditor, ch. 7, Laws 1874 ...••

Page.

450
451
431
41>1
452
452
452
452
452
453
453
454
454
454
454
454
454
455

1605
1607
1608
1609
1610
1611
1612
1613
1614
1615
1617
1618
1619
1620
1621
1622

AGRICULTURAL COLLEGE LANDsboard of trustees may lease, § 1, ch. 71, laws of 1874.................... .
may renew lease, at eight per cent, § 2, laws of 1874 ..••
repeal of sectio.n 1616, of eode ....................... ..
moneys arising from sales of, invested .................................. 1617

453
4!13
453
454

AGRICULTURAL SOCIETIES. See STATE AGRICULTURAL SociETIEsincorporation CJf, manner of....................................... 1091-1094
annual meetings of board of state society .............................. 1103
officers, election and ·terms ............................................ 1104
must make annual report ............................................. 1107
when premium list determined and published .....•..................•• 1106
reports of, to whom distributed ........................................ 1108
district and county, shall award premiums ........•..••••.•..•....•..•. 1109
list of awards and abstract of accounts published ....................... 1110
board of supervisors may appropriate aid to ...•.•••.........•...•..•.•. 1lll
when entitled to aid from the state .................................... 1112
must report to board of supervisors ................................... 1113
gambling, horse racing, and the sale of all kinds of liquors prohibited at
fairs ................................................ ·........... 1114
permits granted for sale of provisions on fair grounds ................... 1115
have power to arrest, fine and remove .................................. 1116
AID TO RAILROADStax may be voted for by township, town or city, ch. 125, laws of 1876 .•.•.
forfeited when road not constructed in two years, ch.
192, laws of 1880 ................................................ .
when tax not forfeited.................................... • .•.•••....
when mortgage bonds may be voted to, ch. 173. laws of 1878. • •••••...
cancellation of taxes voted to, ch. 87, laws ofl878 .•...••..•.•...•.....•.
ALLEYS. cities and towns may grade, how, ch. 51, laws of 1874........... .... • .. .
cities have general control over........................................
ALIENsmay acquire, hold and convey property as citizens .......................
conveyances heretofore made by legalized .............................
when widow of, not entitled to dower .................................

275
279
279
279
279
280
280
280
280
280
280
281
281
281

358
n

527
1908 n
1909
2442

361
361
362
362
134
121
519
519
622

ALIENATIONby party in possession pending action will not prejudice ...•.•••••.•••••• 3255
ALIMONY. See DIVORCE AND ALIMONYcourt may make orders for support of party and children .•••.•...•..•.••. 2226 n

593

ALLEGATIONS. See PLEADINGwhen improved, not a case of variance........... .. .................... 2688
when not controverted, deemed to be true ............................. 2712 n

679
683

799

1230
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ALLOWANCEto minor orphans from estate of parent ..•........•....•......•...••....
to widow and children from estate of deceased .•...........•...••...•...
to poor person .•••...•............•••..•..•••..••..•.....••....•.....•
of ~t~a"h~ent in actions of tort .....•••.......•..••...•........••..••..
of mJuncbon ........................................................ .

Section.

Page.

2375
2375
1367
2955 n
3389 n

613
613
372
735
S:l2

ALTERATIONof brands, marks or stamps, punished .................................. 4078

973

AMENDMENTSof statutes, referred to in title of act. • . . . .. . . . . . . . .. . . .. . . . . • . . . . • • • . ..
defective bond or affidavit ma.y be amended......................... . ..
in pleading may be permitted without verification . . . . . . . . . . . • • . . . . • . . . .
when made without costs ....................................... 2686,
when allegation wholly unproved, a failure of proof ..........••.••...•..
may be made at any time on terms .. ; • • . . . . • • . . . . . • • . . . . . . • . • . . . . . . . . .
defects in to be disregarded ..........................................
do not operate to continue as of course ..............................•. '
mode of making ...................................................
of pleadings, bond, etc., in attachment ~nit sal! owed ...................
of return on original notice, when allowed .•............................

38
248
2680
2687
2688
2689
26!!0
2691
2692
3021
2606

n
n
n
n
n
n
n

7, 8
53
676
679
679
679
680
680
681
749
659

AMICABLE ACTION. See AGREED CAsEwhen submitted to the court, proceedings ...•••..•. : ................ 3408, 3415

825

ANNEXATIONof contiguous territory to cities or towns ......•••.............•••... 426, 433

94-96

ANNOTATED CODEwhen receivable in evidence, ch. 196, laws of 1880 ............••....••..

3

ANSWERto original petition, when to be Sled ...................................
when filed to subsequent pleading ....................................
first day of term is day on which court actually opens ...................
court may extend time for filing ......................................
what answer must state.. • • . . . . . . . . . . . . • . . . . . . . . . . . . . • . . . . . . . . . . . . . . . .
of guardian must deny allegations of petition. . . . . . . . . . . . . . • . . . • . . . . . . .
each affirmative defense stateu in a separate count of....•••.......•..••.
defense part of, need not contain prayer for judgment ...................
mode of stating counter-claim in. . • • . . . . . . . . . . . . . . . . . . . . . . • . • . . . . • . . . .
equitable division of, separated into paragraphs ...............•.......•
part of, may be stricken out, or new party ordered made .........•....•..
demurrer, when filed ...........•....................................•
statement of denial of allegations of time, place, etc............ . ......
divisions or counts of, to be consecutively numbered .....................
sham alJ(1 irrelevant defenses may be stricken out .....................••
inconsistent defenses may be stated in .................................
exceptions to general law to be stated in ................................
allegations of, in defense not controverted deemetl true ..................
when supplemental may be filed .......................................
matter of abatement may be stated in .................................
matter Mt alleged to be subsequent deemed to be prior ................
of ,qarnishee-when sheriff may tal\e 0n attachment. ......................
when gamishee refuses to, required to appear in court .............. 2987,
when <cnswer of garntshee may be controverted, proceedings .............
same proceedings had on execution .............................. 3051,
form of, in actrons to recover real property .......................... 3251,
of defendant in aclion of partition .....................................
statement of, in habeas corpus proceedmgs ........................ 3478,
!lemurrer to, when filed ........................•.....................

2635
2636
2637
2638
2655
2656
2657
2658
2659
2660
2662
2664
2701
270.5
2707
2710
2711
2712
2731
2732
273:l
2980
2982
2987
3052
32-52
3282
3480
3481

666
666
666
666
ns 672
672
n 672, 673
67:1
n
673
673
674
n
674
682
683
n
6tl8
683
683
683
n
687
n 687, 688
688
n
742
742
n
743
n
7fJ0
n
799
803

when restrained and damages for injuries by .........•••••.....•••• 1446-145.5
trespassing, treated as strays when owner unknown ..................... 14i:i6
unbroken, not to be taken np as strays, when ........................... 146·1
who may take up stray, proceedings therein ................•.••.. 1465-1486

391
394

ANIMALS. See

s:l4

834

Do~msnc ANniALS-

3D~

3!15, 397
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ANNUITIEShow taxed ...................................................... 802, 813 n

195

ANNULLING LETTERS PATENTproceedings for . • • . . • • . . • • . . . . . . . . . . . . . . . • . . • . . . . • . . . . . . • • . . . . . . . • . . . 3345 s. 5 n 815
ANNULLING ILLEGAL MARRIAGESfor what causes marriages annulled .................................... 2231 n 594, 595
petition as in case of divorce filed ...................................... 2232
595
proceedings in action for .......................................... 2238-2285
5[).)
when compensation awarded innocent party ................•........... 2236
59.J
APOTHECARY. See PHARli!ACYfililing to label poisons sold, punished .................................. 4038
when registerecl may sell medicines and poisons, § 8, ch. 75, laws 1880....
nut to sell intoxicating liquors as a beverage , § § 8 and 9, laws 1880......

949
9Z>2
952

APPEALfrom confirmation of appraisement by city council.. . . . . . . . . . . . . . . . . . . . . 469
from decision in contested election cases; judgment on .............. 716, 717
from board of equalization, within what time taken . . . . . . . . . . . . . . . . . . . . 831
from assessment of damages for public highway .................... 959, 960
filing of transcript and trial of ..................................... 961- 963
from assessment of sherifi''s jury in cases of mill-dams ............. 1194-1198
of damages in locating drains and ditches ............• 1216
from assessment of damages for property taken for public improvements .. 1254
not to delay the work. if amount assessed paid or deposited . . . . . . . . . . . . . . 1255
when appeal is barred by acceptance of award .......................... 12.36
proceedings and trial on appeal. .................................. 1257-1259
from award of damages for damages by trespassing animals ......•...... 1455
from appraisement of damages for school-hou~e sites .................... 1827
to county superintendent from bo:1rd of school directors ................. 1829
basis of proceeding is affidavit alleging errors ...................... 1830, 1831
county ·superintendent to notify secretary of district. . . . . . . . . . . . . . . . . . . . . 183:)
to notify parties of time and place of trial. . . . . . . . . 1833
hearing of, at time and place, powers of superintendent on. . . . . . . . . . . . . . 18:)4
from county superintendent to state superintendent. ..................... 1835
no money Judgment can be rendered by superintendents .........•.••.... 1836
from judgment rendered between master and apprentice ...•.......• 2292-2299
fromjusticP cour·ts-see APPEALS l<'UO)I JusTICES CouRTS ............. 3ii75-3596
to district court-see APPEALS TO DrsTnrc-rCoURT .................. 4691-4706

103
180, 181
n
20:]
n 243,244
244
ns. 310
314
n
!32J
n
320
326
:)26
394
501
n
502
502
502
502
503
n
50B
503
603
848
n 1070

APPEAL TO CIRCUIT COURT. See API'EALS FROM JusTicE's CouRTSfrom inferior courts in civil matters....................................

162 n

APPEAL FRmr JUSTICE'S COURTSwhen and to whom allowed ........................................... 3575
time and manner of taking ....................................... 3576-:l580
circuit court may compel justice to allow ............................... 3585
court has power to correct omissions and mistakes in. . . . . . . . . . . . . . . . . . . 3586
notice of, when to be given .••..........•••......•......•..........•.•. 3588
brings up cause for trial on merits ..............••......••.•.....•..... 3590
when taken for delay, damages allowed .............................. 8595
from judgment by default., new pleallings filed ..•...........•.......•.•. 8596
APPEAL TO DISTRICT COURTin criminal cases, may be taken by prosecuting witness, when ............
defendant may . . . . . . • • . . . . . . . . . . • . ..•............
must give bond, form of...•..........................
qualifications of batl .................................
who may take bond for ..............................
trial of appeal in di~trict court......................... . • .. . . .. . . .. .. •
cannot be dismissed ................................................
district court to carry judgment of justice into effect ..............•......
either party may appeal.................... . .........................
judgment on appeal. ................................................

n

848
848
899
849
850
850
851
831

4691
4697 n
4698
4699
4700
4702
4703 n
4704
4103
4706

1070
1070
1071
1071
1071
1072
1072
1012
1012
1072

APPEAL.FROM POLICE COURTtaken in like manner as from a justice's court.. . . .. . . • . . . . .. • .. .. . .. • .. . 546

n
n

36

n
n
n

127
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A.PPEAL TO SUPREME COURT. See RuLES OF SuPUEME CouRT.
from judgments of inferior courts of record ............................. 3163 n
777
from orders made by court ...•...........•...............•............ 3164 n
778
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779
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780
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782
when appeal deemed perfected.......... . ............................. 3179 n
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786
penalty of bond ..................................................... 3190
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789
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789
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789
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790
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790
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790
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790
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689
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745
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749
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758
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759
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taken within one year after judgment .................................. 4522
manner of taking ...•...•................•........................... 4523
when deemed perfected ...............•....•.•......•................. 4524
clerk to make and transmit transcript ............... ; .................. 4525
one or more defendants may appeal. ................................... 4526
taken by state cannot stay or affect judgment. • . . . . . . . . • . . . . . . . . . . . . . . . . 4527
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APPORTIONMENTof costs, when made ...................••.......•.....•.•...•....... ,. 2933 n
of representatives, ch. 116, laws 1880 ................................. .
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of damages for change of grade of streets. .. . .. . . .. . . .. .. .. . . .. .. .. .. .. . 469
establishment of highway.. . . . . . . . . . • . . . . . . . . . . 940
of property taken on attachment.. . .. . ........................... 2973, 2997
of property taken on executien ......................................... 3100
of property taken for public use ................................... 1244-1253
either party may appeal from ......................................... 1254
appeal will not delay work, when damages are paid ..................... 1255
of attachf'd property.... . ....................................... 2973, 2997
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APPRENTICEinmates of house of refuge may be apprenticed......................... 540
minor child may be bound to service as, until age of majority. • • . . . . . . • • . 2280
binding must be by written mdenture .................................. 2281
consent of parent or guardian to be indorsed on indenture ................ 2282
clerk of court may bind out paupers without consent ...............•..•.. 2283
who indentures to be signed by ........................................ 2:Z84
when must be in three parts ....•..•........................••...•..... 2285
powers, duties and liability of master... . .. .. .. . .. . . .. .. . .. . .. .. . .. . . .. . 2286
duty of parent, guardian or officer, as to interest of apprentice ............ 2287
complaint againts master, court to summon....... . ................... 2288
proceedings upon complaint in court ............................... 2289-2292
proceedings no bar to action by apprentice.. .. • .. . . .. . .. .. .. .. .. .. .. . . .. 2293
complaint against apprentice, proceedings on ....................... 2294-2297
master may be released from indenture, when ..........•.............. 2298
proceedings for that purpose........ .. ................... 1'. . . . . . . . . . . 2299
death or removal of master from the state, court appoint another ......... 2300
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trial of issue and what order heard ............................... 2304, 2305
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APPROPRIATIONS-CoNTINUEDfor suppol.'t of convicts ................................................ 4785
to be paid monthly ........................................ 4786
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APOTHECARY. See PIIARMACYneglecting to label poisons punished ................................... 4038
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APPROVALof acts of general assembly, by governor ............................ 28, 29
of officml bonds, by whom ...............•........................ 680, 681
officer having, may require sul.'ety to justify................ . .......... . 2-50 n
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when he must be present on ..........................................
when in custody, brought before court for .............................
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ARBITRATORS. See REFEREES, ARBITRATIONcompensation of..........................•.........••••.......•.....•
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attempts to improperly influence ......................................
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when petition omits a material fact, proceedings ................... 2842,
justice of the peace cannot entertain motion in ..........................
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ARRESTwhen ajud~ment debtor may be arrested ............................... 3148
may be discnargecl from, by giving bond .............................. 3149 n
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ARREST-CONTINUEDof plaintiff in habeas corp11s proceeding .............................. 3469
of defendant in same .......•...........•...•.........••...•..•....... 3470
warrant of, when to issue, and form of. . • • . . . .. . . • . . . . . • ......... .4185, 4186
what is an .......................................................... 4197
who may make ....................................................... 41!18
by what authority made, by officer ................................ 4199, 4200 n
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when on oral order of magistrate ..................................... 4202
at what time made .............•...•.•.................•............ 4203
manner of making ............................................... 4204-4209
means allowed in making ......................................... 4205-4207
penalty for refusing to aid in making ................................ 4208
person making may take weapons from defendant .•••.........•........ 4212
no more force than necessary to be used ........................... 4210, 4211
re-taking of person escaping from ..................................... 4.313
duty of private person making ................................... .4214, 4216
duty of officer making without warrant....................... . .. .4214-4216
when bail may have defendant arrested ................................. 4594
ASSAULTwith intent to commit murder, punishment for ..........................
with intent to commit rape. . . . . . : ....................................
with intent to maim, rob, steal, etc ....................................
with intent to inflict great bodily inj •1ry ....•...........................
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ARSON. See BuRNINGcommtitted by married woman ...........................•......•...... 3887
of inhabited building, boat, etc., in day time, punished .................. 381:'1
in night time, punished ................ 3882
of other buildings, etc., punished ................................. 3883-3888 n
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must fix highest amount of indebtedness of corporation.. . . . . . • . . . . . . . . . .
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ASSESSMENT OF DAMAGES. See CoNDEMNATION OF PmvATE PROPERTYwhen and how for highways ..................................... 934, 9S5
appraisers appointed to assess........ . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . 940 n
claims must be in writing. . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . • . . . . . • . . . . 941
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recoverable by owner or occupier of mill for injury .......•.•............ 1205
manner of, for erection of telegraphs .................................. 1326
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DUTY OF ASSESSOR.

when to begin to list and assess property ......................... .
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assessment books, to whom delivered .................................. .
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TOWNSHIP BOARD OF EQUALIZATION.

township tmstees compose board of equalization ..•..................... 829 n
202
time of meeting and duties of.........................•................ 830 202,203
may correct assessments, appeals from ............................... . 831 n
203
assessor must inform owner of valuation, ch. 109, laws 1880 ............ .
203
board must post lists of property to be raised in value, ch. 109, laws 1880 ..
203
adjourned meetings after notice given, ch. 109, laws 1880 ..•.............
203
COUNTY BOARD OF EQUALIZATION.

who compose; time of meeting; duties................................ 832 n203, 204
county auditor to send abstract to state auditor . . • . . . . . . . . . . . . . • . . . . . . . . 833
204
power of board in equalizing. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 832 n
204
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who compose; when and where to meet; duties of ...•..................
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when to complete duties ............................................. .
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I,EVY.

when and by whom made; entered of record ..•........................
levy made to pay bonded indebtedness ..........•......................
levy cannot be proved by parol. ............. - ........................ .
errors in books corrected by auditor of county .......................... .
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county auditor to certify statement to state auditor ..................... .

8!2
84.'3
844

DUTY OF TREASURER.

to enter on tax book unpaid taxes of prior years. . . . . . . . . . . . . . . . . . . . . . . . . 845
shall proceed to collect taxes; list sufficient authority. . . . . . . . . . . . . . . . . . . . 846
to notify person paying tax, of sale of land for taxes. . . . • . . . . . . . . . . . . . . . . 847
when to certify amount of k'\.Xes due . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . 848
effect of such certificate .............................................. , 849
hable to county on bond for error therein................. . . . . . . . . . . . . . . 850
must assess property omitted . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 8.51
duty of owner to have omitted property assessed......................... 852
lien of taxes between vendor and vendee . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . 853
how collected. See COLLECTION OF TAXES ••••••••••••••••••.•••••• 854- 907

n

207
208
208
208
208
208
n
208
n
208
209
ns. 209
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by cities how enforced ...................................... .478, 479, 481 ns 107, 10E
of damages for highway; how made ............................... 941, 945
241
on railroad property .............................................. 1317, 1318 n
352
manner of making ........................................ 1319, 1321, 1322
334
of damages for railroad right of way ............................. 1244-1253 ns 322
appeal from, how taken, and trial of..•...................... 1254, 1257-1259 ns 325
not to delay work if amount deposited with sheriff..•.........•......•.. 1255 n
325
acceptance of damages. bars appeal. .. .. . . .. . . ........................ 1256
326
right of way abandoned, when condemned again ................... 1260, 1261
326

ASSESSOR. See TowNsmr AssEssoR-

township, to take census, how .................................... 113, 114
remedy when he fails to make proper return............................ 117

23
24

ASSETS-

belonging to estates not exempt from execution ......................... 2371 n
avails of life insurance not....... . .................................... 2372 n
courts may compel discovery of, belonging to estates................ 2379, 2381

ASSIGNMENT-

of written instruments not negotiable ...................................
of instruments payable in labor or property.. .. .. . .. .. .. . .. . . .. .. .. .. ..
of open accounts allowed .............................................
chose in action without prejudice to defense or counter claim before notice..
fraudulent assignment of judgment set aside ............................
junior lien holder when entitled to, of mortgage ..•••..•.................

ASSSIGNMENT FOR BENEFIT OF CREDITORS-

general, not valid unless made for benefit of all ............•••..........
assent of creditors presumed. . . .. . . .. . . .. . . .. . . .. . . .. . . .. . . .. . . . . . . .. ..
inventory of property under oath annexed to ...........................
assignee to file inventory and appraisement... . .. . . .. .. . .. .. .. .. . . .. . . ..
give notice of.. .. .. .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .
to report and file list or creditors with clerk......................... . ..
proceedings on objections to claims filed..... .. .. .. .. .. .. • .. .. .. . .. ..
when dividends ordered .............•.................................
taxes levied is a preferred claim, ch. 14, laws 1876.......................
assignee is subject to orders of the court................ .. .. . . .. . .. ...
not void for want of inventory .........................................
court may compel debtor to appear for examination .....................
additional inventory, when filed ........................................
claims not due how settled .........................................
assignee may sell property of debtor ....................................
on death or failure of assignee, court to appoint .........................

2084
2085
2087
2346
2868
3323

n
n
n
n

2115
2116
2217
2118
2119
2hl0
2121
2122

n
n
n

n

613
613
614
561
561
562
642
946
810

2123
2124
2124
2125
2126
2127 n
2128

569
570
570
570
570
570
571
571
571
571
.'i71
571
572
572
572
572

3183 n
3207 n
3183 n
4538

783
789
783
1048

liable to action of assignee without notice........... . .................. 2088 n

562

ASSIGNMENT OF ERRORS-

must be served on appellee when.. .. .. . . .. . . .. .. .. . . .. .. .. .. .. .. .. . . .. .
need follow no stated form ............................................
when not made, appeal dismissed ......................................
not required on appeal in criminal eases ................................

n
n

ASSIGNOR-

ASSISTING OFFICER-

punished for refusing to. . . . . . . . . • • • . . . . . . • . . . . . . . . . . . . . . . . • . . . . . . . . . . . 3961

ASSISTING ESCAPE OF PRISONER. See EscAPE-

punishment for. . . . . . .. . . .. . . .. . . . .. . . .. • . .. . . .. • • . .. . .. . . .. . . .. . . .. .. 3958

ASSUMING TO BE OFFICER-

punishment for ................................................... : .. 3962

ATTACHMENT-

landlord entitled to for rent accrued ....................................
may issue in action for divorce, when ...................................
action aided by, brought in any county .................................
earnings of debtor exempt from ........................................

2018 n
2-:!!27 n
2580 11
3074 n

934
934
934
547
593
650
761

1239

INDEX.
Section.

Page.

ATIACHMENT-CoNTINUED852
not allowed in justice's court when claim less than five dollars ............ 3606
..,
notice of, how served when defendant not found .................... 3609, 3610 ns 8d~
when to issue in bastardy cases ..................................... 4718
1074
8~l6
when writ of may issue against party for contempt ...................... 3496 n
against defendant in actions of replevin ................................ 3233 n
795
against party for violation of injunction ............................ 3403-3407
824
when issued in hab~as corpus proceeding ...•...................... 3476, 3477
s:~4
ATTACHMENT AND GARNISHMENTwhen property may be attached ........................................ 2949 n
733
when separate pet1tion must be filed .................................... 29.50 n
7:33
what l?etit.ion for must state; to be verified .............................. 2951 n 733, 784
when Issued on Sunday; what petition to state ..••..••.................. 2932
734
amount for which attachment 1ssues ................................... 2958 n
735
what amount of property may be attached................... . .•....... 2954
735
judgment must allow when action for tort .............................. 2955 n
735
when debt not due, what petition must state .•.•....................... 2756 n 735, 736
when defendant to plead ........................... 2957
736
find judgment not rendered till deb~ due ................................ 29f,8
7:36
bond for, amount and conditions of.................................... 2959 n
7:36
whf'n additional security required.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2960 n
737
action on by way of counter claim allowed .............................. 2961 n
7:37
clerk to issue writ to sheriff ........................................... 2962
738
more than one may issue, and to several counties ........................ 2963
738
what property sheriff shall attach ...................................... 2964
738
several writs executed in order received by sheriff........................ 2965
738
sheriff may follow property into another county .......................... 2966
7<38
what attachable, and mode of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2967 n
7;38
when defendant examined on oath. .. . . .. . .. .. .. .. .. .. . . .. .. . .. . .. .. . .. 2968
739
when attachment a lien on property .................................... 2969 n
7:39
when a receiver of attached property appointed .......................... 2970
789
money attached, to be paid to elerk. . . .. . . .. .. .. .. .. .. . . .. . . . .. ....... 2971
7:39
athtch property under direcLion of the court ..•......................... 2972
7:l9
of partnership property; inventory and appraisement of................. 2973 n 739, 740
lien on, enforced by eqmtable proceedings .............................. 2974 n
740
garnishment, how etl'ected ............................................... 2975 n
740
sheriff may be garnished.... . . .. .................................... 2976 n
741
municipal corporation, cannot be. . . .. .. .. . . .. . . .. . .................... 2976 n
741
garnishment offund in court, mode of .................................. 2977
741
death of gMnishee, effect of .......................................... 2978
741
when garnishee to appear at court ..................................... 2979 n
741
garnishee not compelled to appear unless fees paid . . . . . . . . . . . . . . . . . . . . .
n
741
mortgagee of chattels may be garnished .. .. . . .. . . .. . . .. . . .. .. .. .. .. . . .
n
741
who may be garnished .......................................... 2976, 2977 n
741
when sheriff may take answers of garnishee ............................. 2980 n
742
mode of garnishment................................................ 2981-2986 ns 742
when garnishee refuses to answer interrogatories ........................ 29t'l
742
examination of garnishee in court ..................................... 29k2
742
when garnishee entitled to fees............................... .. ...... 2\!83
742
where garnishee fails to attend court, presumed indebted ................ 2984 n 742, 743
no execution to issue against, until served with scit·e facias .............. 2935 n
743
may exonerate himself by turning over money or property to sheriff ..•... 2986 n
743
when answer of garnishee controverted, answer evidence .............•• 2987 n
743
judgment-against garnishee, what and when rendered .................. 2988 n
744
when debt of garnishee not due, execution suspended ................... 2989
744
garnishee, when not liable on negotiable paper ...................•..... 2990 n
744
when judgment against conclusive on parties ........................... 2991
745
how garnishment cases to be docketed ................................. 29~12
745
appeal lies in all cases of garnishment ................................. 299;)
745
release-of attached property by giving to perform judgment .............. 2994 n
74.5
bond to be part of record; entry of Judgment on ....................... 2995
745
release of property by delivery bond .................................. 2996 n 745, 746
value of property ascertained by appraisement, mode of................. 2997 n
746
what iR sufficient defense in action on delivery bond ..................•.. 2998 n
746
perishable property attached, how disposed of..•.......•..........•.... 2999
746
special attachments in actions to enforce liens, etc .....................• 3000 n 746, 747
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ATTACHMENT AND GARNISHMENT-CoNTINUEDwhen may issue in action against fraudulent purchaser ..................
by whom granted in cases of fraudulent purchases ......................
specific property must be described, and petition indorsed by judge.......
court may fix terms of bond for discharge of attached property ..•..•••..
debts due the state-when attachment may issue for .................. 3005,
no bond required in attachments in behalf of the state .......... ; .....•.
property attached at suit of state, how released .•......................
damages paid by sheriff is a claim against the state .•...................
return of sheriff on attachment, what to show ................•.•.......
judgment for plaintiff, how satisfied ...................................
court may make and enforce orders as to property attached ..............
sheriff's expenses to be allowed............... . ......................
surplus of attached property returned to defendant ......................
attachment discharged when judgment for defendant . . . . . . . . . . .......
who may intervene and claim attached property ........................
grounds of attachment stated in petition not traversable ............•...
when motion to discharge attachment will lie ..........................
when discharged, two days allowed for appeal. .........................
when to appeal from judgment on merits ..............................
•. attachment law liberally construed; amendments allowed ...............
when and how levy of attachment made notice to purchasers of land ..••.
the word sheriff applies to constables, when .................•.........
proceedings injustice's court, justice regarded as clerk. . . . . . . . . ........

Page,

3001
747
3002
747
3003
747
3.004
747
0006 n
747
3007
748
3008
748
3009
748
3010
748
3011
748
3012
748
3013
748
3014
748
301!)
748
3016 n 748-9
3017 n
749
3018 n
749
3019
749
3020
749
3021 n 749, 75'.)
3022 n
750
3023
751
3024
751

ATTORNEYS AND COUNSELORSwho may be admitted ............................................. 208,
oath to be taken by. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
graduates of law department of university, admitted....................
attorney from other state admitted, when ............................. .
duties of. .. . .. . .. .. . .. .. .. . .. . .. .. .. .. .. . . .. . . .. . . .. .. .. .. . .. . .. .. ..
when disbarred for improper conduct.. . .. . . .. . . . . .. . . . .. .. . .. • .. . . .. .
affidavits of, not evidence of agreements by............................
power and authority of.......................................... .'.. . .
when they cannot bind clients........ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
may be required to prove authority............... .. .. .. .. .. .. .. .. . .. . .
lien of, to what it extends.................... .. ... .. .. .. .. . . .. .. .. .. .
how made effective...................................................
how iien may be released....................... .. . . .. . . .. . . . . . • . . . . ..
when parties may settle case without reference to lien. . . . . . . . . . . . . . . • . . .
when court may revoke or suspend license of............ . . . .. . . .. . . . . . .
causes for suspension or revocation.....................................
mode of proceedure for ............................................ 219to disbar is a special proceeding........ .. . .. . ... . .. .. .. . .. .. .. . . .. .. .
when appeal from proceedings lie .. .. .. .. .. . . .. .. .. . . .. . . . . .. . .. . .. .. .
refusing to pay over money of client, a misdemeanor.... . . . . . . . . . . . . . . .
when not liable for so refusing ..................................... 225fees of. See ATTOI!NJ<:Y's FEES.

209
208
209

47
47
47
48
48

211
212

4~

n
213

n
214
215
215 ns
216 n
n
217 n
218
223
n
223
224
226

48
48
48
49
49
49
49
49
49
50
50
50
50
50
50

ATTORNEY'S FEES-·
allowed and taxed in school fund foreclosures .•......................•.. 1873
allowed in suit on attachment bond .................................... 2961 n
when appointed to defend criminal. ............................... aR29-31:l31 n
for prosecuting under game laws, ch. 156, laws 1878 .....•••.••••...•.•
in actions on contracts stipulating for, ch. 185, laws 1880 ..•. , •....•...•.

5'11
7:)7
903
906
906

ATTORNEY. See DisTmcT ATTORNEY.
fee of in school fund cases taxed as costs......... . .................... 1873
when and how to veri(y pleadings ......................... , ........... 2672
number of, to appear for party in a case ................................ 2782
when judgment rendered against on motion ............................. 2906
not receivable as surety in court ....................................... 2931
fees of allowed in action on attachment bond....................... . .• 2961
not to testify to confidential communications ............................ 3643
fee of, when appointed to defend criminal. ......................... 3829-3831
stirring up quarrels, punished ......................................... 3964
fee of, allowed for prosecuting violation of game law, ch. 156, laws 1878 ..
fees of, allowed in actions on contracts, ch. 185, laws 1880 ...••...•.•...•

511
675
696
72G
729
737
860
903
9%
959

n
n
n
n
n

906

ffI
I
I

I
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ATTORNEY IN FACTmay acknowledge deeds executed by ..••..•..•.•......•••....•.......• 1962
581
what certificate must state ...........•................................ 1963 n 531, 5:32
revocation of power of, how done .............•............•........••• 1969
533
ATTORNEY GENERALappear for the state in civil and cnminal cases. . . . . . . . . . • . . . . . . . . . . . . . . . 150
32
when to give written opinion on law................................... 151
32
shall pay money into state treasury............................ • . .. . . . 152
32
executive counc1l to furnish office for. . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . 153
32
when criminal cases under control of. . . . . . . . . . . . . . . . . . . . . ............ .
32
n
books, stationery and fuel furnished to....... . . . . . . . . . . . . . . . . . . .. 120, 122
24, 25
reports of supreme court supplied to................................... 159
35
bond of, not less than two thousand dollars.... . . .. . . .. .. .. . . . . . . . . . .. 678
175
must prosecute defaulting state treasurer............................... 912 n
234
must approve certificate of insurance company.................. . .. 1122, 1123
282
to bring actions against insurance companies, when..... . . . . . . . . . . . . . . . . 1149
293
defaulting life msurance companies ......... 1171, 1172
304
320
to bid off property s?ld on e_xection in fav01: of state .................... 1911
duty of, to brmg action agamst county for msane tax ..................•. 1428 n
384
to demand payment or security of uebt due state ......................•. 3005
747
to sue out attachment in behalf of state ................................ 3006 n
747
salary of.... . ....................................................... 3770
886
to be paid monthly. . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . 3780
888
ATTENDANCE OF WITNESSEShow procured in civil actions ...................................... 3671-3684
how procured in criminal cases before magistrate ......••...••...••..... 4561
how procured by defendant in criminal cases in court ............... 4562-4569

868-870
1051
1052

ATTEMPTS TO COl\IMIT CRIMES. See CRIMES AND PUNISHMENTSto suborn punished .................................................. 3938
to corrupt jurors, referees, etc., punished ............................... 3944

931

ATTESTATION. See WILLS, EviDENCEwills must be in writing and witnessed ................................. 2326

608

ATTORNMENTof tenant to a stranger, void ........................................... 2013 n

546

931

AUCTIONEERScities may license and regulate ............ · ...... · · ... · . · · · .. · · · .. · · · · · 462 n
AUCTIONScities may regulate or J;>rohibitin streets .............................. . 46~
sheriff's sales on execution must be at public ........................... . 3082 n
lost goods to be sold at .............................................. . 1515

103
104
762
404

AUDITOR OF COUNTY. See CouNTY AuDITORAUDITOR OF STATEreceipts for laws turned over by county auditors, sent to....... . ....... .
to keep account of distributiOn oflaws ................................. .
"!llust keef his office at seat of government .............................•
1s genera accountant of the state; duty as to account ...•................
shall divide warrants, when ......................................... ..
may require persons receiving moneys, etc., to render statements ....... ..
duly to issue warrants for money appropriated, whether money in treasury
or not .......•....•..............................................
claims against state presented within two years. . . • . . . . . . . . . . . . . . . . . . . . .
auditor may examine claimant and others on oath.......... . . . . . . . . . . . .
penalty for officers neglecting to account to.............................
penalty for failure to pay into treasury or settle with....................
when officer has legal defense.........................................
county treasurer, etc., may be required to make oath by.................
when officer required to account.......................................
shall 'issue warrant to state printer, when...............................
to issue warrant to state binder, when. . .. . . .. . . . .. . . . .. . .. . . . . .. .. . . ..
stationery, books, fuel, etc., furnished to .................•.......... 120-

43
40
66
66

9
8
15

15, 16
16
16

ti7

68
69
69
70
71
72
73
74
99
110
122

n

16
17
17
17
17
17
17
17
21

23

24,25
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AUDITOR OF STATE-CoNTINUED-

not to draw warrant for salary until oath filed.......................... 128
26
when to receive and register unpaid county bonds ................ ·..•..• 293
62
to be elected in each even numbered year.............................. 581
160
17.)
bond of, not less than ten thousand llollars. . . . . . . . . . • . . . . . . . . . . . . . . . . . • 678
bond of secretary of state filed in office of. . • • . . . . . . . . . . . . . . . . . . . • . . . . . . 682
176
when clerk of court of contested state elections . • . . . . . . . . . . . . . . . . . . . . . . . 720
181
duties of as such .............•.......••........••.................. 721-723
181
may appoint a deputy. . . . . . . • . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . 766 185, 186
power and duty of deputy............................................. 767
186
cannot appoint secretary or treasurer of state, deputy. . . . . . • . . . . . . . . . . . . 768
186
duty to publish revenue laws for assessors.............................. 828
202
is clerk of state board of equalization................................... 88·1
204
not to allow interest on warrants unless receipted... . . . . . . . . . . . • . . . . . . . • 910
2:~4
transmit to county auditors statement of treasurer's account............. 916
236
submit insurance certificate to attorney general.. . . . . . . . . . . . . . . . . . . . . .. 1122
282
must approve certificate .............................................. 1123
282
to examine assets of insurance companies ............................... 1131
2'35
may require information from insurance companies ..... - ..............•. 1142
290
may appoint examiners of insurance companies ..............•.....•.... 1149
2-33
duties of, respecting mutual insurance companies ....•.....•........•. 1151
294
may require impaired capital to be made up ................•.......... 1150
294
may revoke certificate of insurance company ..••..............•......... 1152
294
to furmsh printed forms for statements ................................ 1157
296
to publish insurance statement ........................................ 1158
296
to examine forms of insurance policies, ch. 39, laws of 1878 ...•... : .•....
297
to issue certificate to life insurance company ........................ 1163, 1170 300, 304
to notify attorney general of failure of company to file statement ......... 1171
304
to examine and report to attorney gt>neral. . . . . . . . . . . . . . . . . • . • . . . . . . . . . . 1172
304
securities deposited with, vest in state when... • .......•............... 1173
305
may allow companies to change securities ........••................... 1174
305
may permit companies to collect interest ............................... 117f>
003
to report condition of to general assembly .............................. 1176
300
to issue warrant tor property taken uy the state ............••.......... 1272
329
to draw wan·ant for hospital for insane ................................ 1390
R75
shall charge counties with amount due for insane ....................... 1428 n
384
to cause banks to be examined ............•........................... 1:J71
432
when insolvent to institute legal proceedings against .....•.............. 1072 n
432
to issue warrant to educational journal, when ...•........•.............. Hi81
445
to audit claims of regents of state university.......... . ................ 1602
449
1)04
to audit lo8ses to school fund ........................................ 1842
to issue bonds of state payable to school fund .......................... 1843
504
tD keep separate books for school fund .................................. 1043
.104
to charge and credit county when school lands sold ............•......•. 18&1 n
512
must charge counties with eight per cent on school fund ........•........ 1882
513
may transfer funds from one county to another .................•......•. 1t88
513
salary of.........••...........................•...................... 3757
8S3
to make verified report of fees monthly to treasurer. . . . . . . . . . . . . . . . . . . . • . 3778
888
salary of, payable monthly . . .. .. .. . . .. .. . . .. . .. . . . .. . .. . . .. . . . ...... 3780
888

AUTHENTICATIONof judicial records of this state and of the U. S. courts. . . . . . • . . . . . . . . . . .
of another of the United States ...................................... ..
of a record of a justice of the peace of............. . ................. ..
of a foreign county........................ • .....••....•..........••
of signature of justice taking depositions .............................. .

AUTHORITY-

joint, how construed. . . • . • . . . • • . • • • . . • • • . . . . . • . . • . . . . . . . . . . • . . . • . . . . . •

3712 n
3713 n

874

3714 n
3715
3742

874
874
875
879

45

11

31:16
31:!7
31:13
:ll:39

770
771

AUXILIARY PROCEEDINGSdefendant may be examined under oath, when ..••...•••..•...•..•• 3133,
by whom order for examination granted ................................
examination reduced to writing and preserved... . ......••...•...••...•
witnesses may be subpamaed to appear and testify ............•.•......•
if property discovered, .how disposed of.................................
a recetver may be appomted, when......................... • ..........

;j[.tQ

3H1

771

771
n

771

771

J
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AUXILIARY l'ROOEEDINGS-CoN'l'INUEDproceedings when equitable intere&t in lands discovered ...•........•....
liabtlity of sheriff when appointed receiver ..............................
proceedings before judge or referee ............................... 3144,
order for examinution, how served ...................••................
compensation of officers and witnesses in ...•....•....................
when the defendant may be arre~ted ...•..................••...........
defendant may give bond and be released i:om arrest ....................
equitablQ proceedin_qs-how and when brought ............................
answers of defendant must be verified ...........•......•....•.........
notice cre:1ting lien on property ..............................•.........
surrender of property, how enforced ..............•.....................

3142
3140
ill45
4146
0147
0148
814\J n
8100
3151
3102
3153 n

771

772
772

7-.,
/~

772

772

772

772
n:J

773

77;3

AVOIRDUPOIS WEIGHTstand:lfd of as furnished by United St:ltes .....•.•••••..•.••••..•....... 2042

551

AWARD. See ARBITRATION.
of arbitrators after time fixed, void .........•..•••••.................•..
when time not fixed, to be filed within one year ......•....•............
must be in writing and fileu in proper court........... . ................
must be docketed as a cause in court........... • •••...................
may be rejected and re-submitted .....•.....•.........................
when judgment rendered on ...•.•...•••...............•.••..•.........
court has control over, rights of parties saved. . . • . . . . . . • . • • • . . . . . . . . . . .

827
827
827
827
827
8:?8
828

BACK-WATER.

3423
!J424
8425 n
3426
3427 n
3428 n
3431

See11rLL DAMS AND RAcEs ..•.....•................. 1188-1206 ns

BAGGAGEtransfer companies liable for injuries to ...................•............ 2183 n
BAILmitigated or increased in habeas corpus proceedings .••..••.•••......... 3486
person guilty of treason not admitted to .....••.....••........•..••..... 3845
all offenses are bailuble except....... . . . . . ....•..•••......•....•...... 4107
for misdemeanor on prelininary information ...•.....••• , .........• 4189, 4192
of person arrested without warrant, and by whom may be taken .... 4222-4225
how taken on preliminary examination ..•.....••.....•....•.....•. 4243--4246
court or judge to indorse amount of, on indichuent............. • . . .•.. 4319
mode of givmg, on indictment ...•....•.•.•.•..••...................... 43:25
to be exonerated on acquittal of defendant ...•..••................•..... 4450
defendant on, rr.ay be committed into custody ...•.••..........•......... 4401
forfeited when defendant fails to appear for judgment .....•............. 4498
cannot be taken on appeal when conviction is for murder in first degree ... 4511
before indictment who may admit defendant to .••.••..•................ 4574
how given, form of undertaking ..•...•.•.........•..•...•.......•..... 4574
qualifications of ..•....••.•..•...••••.••.•....••................•..... 4.j75
justification of. ...•...•.........•.•••..••.....•.•...............• 4-576-4579
upon given, defendant to be d.ischarged .....•.•.•.•••.•........••...... 4580
di~allowance of, to de detained in custody .........••.............• 4581
after indictment for misdemeanor ..••..•.••.••.........•.•...•...••.•.. 4582
felony . • • • . . . . . • • . . . • . • . . . . . . . • • • . . . . . . . . . . • . . . . 4.583
by whom ta~en .•••.•.•...••.•..•.....•.•.... 4584
form of undertaking ...•.•.•.....•.••.•....••.... 4585, 458()
examination a justification of. ........................................ 4586
upon appeal to supreme court. • • • . • • . . . • . . . . • . . . . . . • . . . . • . . . . . • • • . • • • • 4587
qualification and justification of........................................ 4588
defendant may deposit money as .••••.•..•••...•••.••.••..•....•• 4589, 4590
may be given after deposit of money ..••.•••.............•..••.......•• 4.591
application of money when judgment is against defendant .•...••.•.•...• 4592
sun-ender of defendant by •.•.•...•••.••...•.•..•................••..• 459:~
arrest of by ...••.•••...•...•........•...•.....•......•......•••......• 459-t
defendant surrendering himself money returned to ......••..•••..•.....• 4595
forfeiture of.............•••..••.•.•••••.•••.•••.••.......••••••••••.. 4596
when set aside ..••..••••••.••.•.•••••.....••..•...••••.•• 4598
suit brought on.................................... . .....••.•..•.•..• 4599
effect of surrender of defendant before judgment on............... . •••• 4000
defendant may be recommitted after giving • • . . . . . . . • . . . . • • . . . • . •...•. 4601
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BAIL-CoNTINUEDorder for to recite facts ................................................ 4602
arrest pursuant to.. . . . . • . . ............•..........•............. 4603
order defendant committed according to .........•...........•..•••..... 4604
undertakings of, when liens ...................................... .4606-4608
to be exonerated on dismissal of prosecution ....••••.........•..•....... 4616
excessive not to be required, constitutional provision .................... .

1059
1009
1059
1059
1061
1174

BAILABLE OFFENSESall offenses are, except capital; constitutional provision .................. .

1174

BALLOTSmust designate office voted for ................................... o.... 616
to whom delivered and by whom placed in ballot-box ... o........ o.. o.... 617
when rejected by canvassers ... o................................... 623-625
effect of excess of....... o.....................•.. o.... o......... o. . . . . 627
how disposed of after election ....... oo................................ 630
for president and vice-president, what to contain........................ 660

166
166
167
168
168
173

BALLOT-BOXESboard of supervisors to provide .. o....................... o.............

614

166

1570
15il
1572
1573
1574
1575
1576

431
432
432
432
432
4.'32·
433
433
442
443
1189

BANKSmust make quarterly statt>ments of condition ...........
auditor of state may require additional report .........•. o...............
when insolvent, receiver appointed .....................................
when forfeits rights and privileges .....................................
criminal liability for failure to report .............................. o....
laws not applicable to existing associations ..................... .- .......
amount of capital required in .............. o..........................
organization and management of savings, ch. 60, laws 1874 .. ooooo..... .
protection of depositors, and fraudulent banlringpunished, ch.153, laws 1880
stockholders doubly liable for debts of, ch. 208, laws 1880o ............. ..
constitutional provisions. relating to .........
o •••••••••••••••
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o
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BARwhat deemed to be, in criminal actions ................. -...............
setting aside indictment, is not ........................
former conviction or acquital, constitutes .......................... 4364,
provision of constitution relating to .........
Judgment on demuiTer to indictment, not ..............................
when dismissal of criminal actions is a .................................

814
2538 n
3046 n
4047
4164
4344
4365

196
640
7.54
954

4366
4619

990
1020
1022
1174
1022
1061

BARLEYstandard weight of bushel of.....................•....•.....•......... 2049

552

BARRELstandard quantity in .........•............ .". . • . • • . . . • . . . . . . . • . . . . . . . . 2049

552

BASTARDY. 8Pe Ir,LEGITIMATE CHILDRENproceedings in cases of.......... o............................... 4715-4722
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o •••••• o ••••••••

o ......................... .

BATTERYpunishment for. . . . . . . . . . . . . . . . . . . . . • . • • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 3878 n
BAWDY HOUSE. See HousE

OF

.'

917

ILL FAME ............................ 4013-4016 n 943, 944

BEANSstandard weight of bushel of...

o • o •••• o •••• o o • o ••• o •••••••••••••• o • • • •

2049

552

BEASTS. See ANIMALS.
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4318
4319
4320
4321
4:322
4823
4500
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101-5
1015
10':5
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1016
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1044

BENEVOLENT SOCIETIESmay become incorporated ....................................... 1091-1094
may change name of, ch. 40, laws o£1874..... .. .. .. . . ... .. .. . . .. .. .. . . .

275
277

BENCH-WARRANTproper process upon an indictment .....................................
court or judge to order issued ........•.•..............................
issued by clerk of court. . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . .
form of, in case of felony ............................................. ·
form of, in case of misdemeanor .......................................
may be served in any county in the state ...............................
form of, when defendant fails to appear for judgment ...................
service of...........•......•........••..............•...•....•....•.•

BETTING. See GAMBLING ........................................... 4026-4029 ns 946,947
BIBLEnot to be excluded from schools. .. .. .. .. .. .. .. .. . .. . .. . . .. .. .. .. .. .. .. . 1764

482

BIGAMYdefined and punished ............................................ 4009-4011 n
jurisdiction of cases of.........•............................•......... 4163

943
990

BILL OF PARTICULARSwhen not annexed to petition, cause of demurrer .......•.•.............• 2648 sub 6 669
BILLS OF EXCEPTIONS. See ExcEPTIONs ............................ 2789-2836 ns

968

BILLS OF LADINGfalse making of, punished............... .. . . . . ...................... : 4084

974

BILLS LEGISLATIVE.

See STATUTES.

BINDING. See SECURITY TO KEEP THE PEACEover to keep the peace ............................................ 4115-4129

983

BIRDSkilling of, punished, except of prey ........•........•....•.••.......•.. 4063

(;56

BIAS. See CHALLENGEin favor of one party, no cause of challenge by the other...

. ........... 4418

1029

BLACKBERRIESstandard weight of bushel of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2049

552

BLIND. See C,lLLEGE FOR.

1664-1684

465

BLUE GRASS SEEDstandard weight of bushel of. .. .. .. .. .. .. .. .. . .. .. .. . .. .. . . . . .. .. .. .. . 20Jil

5.'!2

BOARDapproving official bond may require additional security....•.......... 772, 773

186

BOARD OF AUDITof agricultural college and farm, duties of ............................. .
BOARD OF EQUALIZATIONstate board of, powers and duties ................................. 834county board of, powers and duties .............•.••.............•......
township board of, powers and duties ............................... 829,
shall post list 'Of names of those to be raised, ch.109, laws
of 1880 .......••......................................•....•.....
BOARD OF HEALTH. See STATE BOARD OF llillLTHtownship trustees constitute in townships.......................... .415powers as such .................................... 417
penalty for violabng regulations of...............................•••...
expenses of borne by township ...........•.........•...•.•.............
city council may establish......................... . ................. .
mayor and aldermen of cities and towns are local boards,~ 13, ch. 151, laws
1880 ..•..................................•.....• : ..............•.
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19
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424
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BOARD OF DIRECTORS. See ScHOOLs ................................ 1721-1738

475

BOARD OF REGISTRYwho constitutes...................................................... 595
meetmg, powers and duties of..................................... 597, 598
who constitute, in cities and towns..................................... 599
duties of in new township............................................. 601

163
164
164

16-'3

BOARDING HOUSESkeepers of have lien; for board, etc., ch. 18, laws, 1880....•............••
BOARD OF SUPERVISORSduties of, rehtting to removal of county seat. ....................... 281- 287
relating to bonding county indebtedness ................... 289-- 292
to levy tax to pay bonds.............................................. 291
number of person~ constituting; qualifications.......................... 294
when members of elected ....... - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 295
meetings of, when and where held....... .. . . .. . . .. . . . . . . .. . . . . . • . . . . . • 296
quorum for transaction of business. . . .. . . . . . . .. . . .. . . .. . . .. . . . . . . .. . . .. 297
absence of member for six months, a resignation........................ 298
when number of members increased............... .. . . .. . . .. .. .. .. .. .. • 299
may divide county into districts, chapter 39, laws of 1874 ....••.•..••...•
how districts constituted, chapter 39, laws of 1874 •••...•...•.•••......•
election of members from unrepresented districts ....................... .
board may re-district ....••••...•.....•••.....................•.......
organization of board .............................................. .. 300
chairman has power to administer oaths, when ..................•.•..... 300
specml meetings of. . . . . . . . . . . . . . . . . . . . . . . . . . ....••.•........•••..... 301
forfeiture for neglect of duty of members of. .......................... .. 302
powers of, at regular meetings ....................................... .. 303
reqmred to publish their proceedings ................................ .. 304
vote of majority of whole board when necessary. . . . . . . . . . . . . . . . . • . . ... . 305
designate newspapers to publish notices ............................... . 306
to elect two newspapers to publish proceedings ......................... . 307
as to power of county to erect public buildings, note (z) to ...•.....•..... 305
what book board to keep ............................................. . 308
may submit questions to vote of electors, when ......................... . 309
manner of submitbng ................••............................. 310
mode of submitting question to borrow money ......................... . 311
max1mnm rate of taxation to pay same .................. ; ............ .. 312
levy of tax to continue till debt paid ................................... . 313
duty of supervi5?rs on adopti~n of question ..•...........••............. 314
may grade and 1mprove pubhc roads when ........................... .
when vote mav be rescinded........................................... 315
question subn1itted, when petitioned for................................ 316
record of adoption or rescision, evidence.... . . .. . . .. . . .. . . .. . . .. . . .. . . • 317
excess of tax, to go int() ordinary fund.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . 318
taxes voted for special object, kept a special fund........ . . . . . . . . . . . . . . . . 319
may compromise judgmrnt against treasurer, chapter 48, laws of 1880 .••.
townships- to divide county into and define boundaries.................... 379
not to be organized with less than ten legal voters. . . . . . . . . . . . . . . . . . . . . . 380
descriP,ti?ns and changes of boundaries reeonled........................ 381
may diVIde townsh1ps, when ...................................... 382- 384
shall fix place of holding first election in................................ 385
may order election of township collectors ........................... 400, 411
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BOARD OF SUPERVISORS-CONTINUEDshall approve collectors bond............................ . . .. .. .. . . . . . 401
to levy taxes to pay expenses of board of health......................... 420
cannot appropriate money for sectarian purposes........................ 552
when they may refund county bond debts, chapter 58, laws of 1878 ...... .
must pay over bridge tax to cities, when, ch. 45, laws of 1880 ...•....•..
must assess expense of platting lands, when............................ 568
may divide townships into election precincts............................ 603
must cause precincts numbered and recorded... . . . . • . . . • . . . . . . . . . . . . . . . . 604
to provide ballot boxes for elections.................................... 614
may make allowance for services of deputy, when........ . • . . . • . . . . . . . . 771
may require additional security of officers............................... 773
resignations of, made to county auditor................................. 782
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may establish and vacate highways .............•................... 920, 921
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order of, entered of record, showing by whom made. . . . . . . . . . . . . . . . . . . . . 948
when highway situated in two or more counties ................... 955, 9G6
may establish highways by consent. ............................... 957, 958
appeals-proceedings after determination of.............................. 9Gil
may order re·survey of highway, when ......................•.... 964, 965
proceedings before, when same is made................................ 961)
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license to be entered of record ................................... 1019
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may grant relief when trustees have refused ........................ 1368
let the support of, by contract.................................. . . 1369
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poor-house-to establish, when people approve ........................... 1372
to appoint person to make contracts .................................... 1373
to appoint a steward ......................••......................... 1374
may bind out poor children ............................................ 1378
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shall cause visitations of, to be made ................................. 1380
may levy poor tax, limitation of. . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . • . . . . 1381
may let support of poor with poor-house ................................ 1382
intoxicating liquors-board grant permit to sell ......................... 15:30
insane-to levy tax for support of........................................ 1428
may relieve relatives from support of.. ................................. 1438
stock-to furnish township book to record brands in ....................... 1479
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BOARD OF SUPERVISORS-CoNTINUEDorphans-shall revise enumeration of orphans in county .................... 1636
458
have control of orphans' fund .......................................... 1638
458
may levy tax for aid of orphans, when .................................. 1639
4·58
appoint some person to take care of................................... 1640
459
to provide for payment of support of, when, chapter 94, laws 1876 ....... .
459
county hi,qh schools-board appoint trustees of............................ 1699
470
to levy tax for support of................ 1702, 1703 470, 471
fill vacancy in office of trustee of............ 1711
472
school tax-board of, to levy ........................................ 1777-1780
485
when to authorize sale of sixteenth section .............................. 1845
.'i04
when school lands sold by, terms, conditions and notice .................. 1846
505
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505
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507
school fund-to be managed by. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1860
507
county auditor to report loans of school funds to, approval of. . . . . . . . . . . . . 1866
509
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powers of enumerated ................................................. 1606
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annual meetings of....................................••............ 1609
to make biennial report to governor .................................... 1610
may lease college lands, ch. 71, laws 1874............................. .
may appoint agents to lease lands; when to give bond ................... 1618
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to determine who shall be admitted to, ch. 94, laws 1876, § 4 ...••••.....
of ?'eform school-election, duties and compensation of ............... 1644-1662
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of the institutionf01' deaf and dumb-powers and duties of ............ 1685-1691
election and terms of offi~e of, ch. Ul6, laws 1878 .....••.......•...•.•••
BOATS AND RAFTSwhen and for what liable to actions ...................................
warrant for seizure of, may issue; petition .........................•....
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what first to be sold; method of sale .............................. 3440
effect of giving appeal bond.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
rights of plaintiff saved .........................••...................
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BOOKSto be kept by clerk of district court................................ .. • 197 ns
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of history, science and art, received in evidence ......................... 3653 n
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828
829
829
829
829
829
829
830
830
830
830
830
830
830
830
830
45
69
166
861
862
854

I
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BOOKS-CONTINUEDkeeping false, by corporation, effect of..... • ..........................
of corporation what to show ..............................•............
production of, by corporations, in court .................•...............
selling obscene, punished...... . .....•...............................

Section.

Page.

1075
1018
1087
4022

271
272
273
945

BOND. See OFFICIAL BoNDmode of security, when not prescribed, by. . . . . . . .. . . . . . . . . . . . . . . . . . . . . . 246
for whose benefit taken, mistake will not vitiate......................... 247
defective, not to prejudice party giving, when............ . . . . . . . . . . . . . . 248
qualifications of sureties in.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 249
sureties in, must make affidavit to qualifications . . . . . . . . . . . . . . . . . . . . . . . . 250
cities and towns may refund bonded debts, ch. 58, laws 1878...... .. . . . . . .
cities under special charters may refund bond debts, ch. 140, laws 1880....
of township collector.................................................. 401
of municipal corporations for corporate stock, invalid ................ 553, 534
former recovery on coupons, no bar to defense in another action.......... 5!)5
official-what officers to give, form of..... . . . . . . . . . . . . .. . . .. . . . . . . . . . . . . . 674
to whom to be executed................. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . 677
mmimum penalty in. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . 678
number of suretiea required on......................................... 679
by whom to be approved .......................................... 680, 681
where tube filed and recorded ..................................... 682, 683
what construed to cover. . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . 688
not to be ·void for failure to comply with law.... .. .. .. .. .. . . .. . . . . . . . . . . 689
not to be approved until public money accounted for..................... 690
temporary officer must give . . . . . . . . . . . . .. . . . . .. . . .. . .. . . . . . . .. .. . . .. . . 691
of state officers when incrE'ased... . . . . . . . . . • . .. . . . . . . . . . . . . . . . . . . .. . . . 772
when that of other officers increased ............................... 773-780
ef!'ect of failure to give additional. . . .. . . . .. . .. . . . . . .. . . . . . . . . . . .. . . .. . . 778
of treasurer of state university, not less than $50,000 ................... 1593
of treasurer of agricultural college and farm ............................ 1614
of state normal school, required of, ch. 129, laws 1876....................
of superintenuents of orphans homes ................................... 1628
what to be given by president, treasurer and secretary................... 1629
of treasurer of state reform school. ..................................... 1647
of treasurer of college for the blind ..................................... 1673
of tt-easurer of institution for deaf and dumb ........................... 1690
of treasurer of county high school. ..................................... 1704
of secretary and treasurer of school district .............................. 1731
must be filed before attachment issues, terms of. . . . . . . . . . . . . . . . . . . . . . . . . 29.)9
for delivery of property attached when given. affect ..................... 2996
to perform judgment, when property attached .................... 2994, 2995

53
53
53, 54
54
54
151-153
1,')3
88
148
148
n
174
n
175
175, 176
n
176
176
176, 177
n
177
177
n
177
178
186
186, 187
187
447
453
455
457
407
461
466
467
471
477
n
736
n
745
n
745

BOUNDARIESof the state defined, in Preamble to Const .............................. .
of townships established by board of supervisors ........................ . 379
of wards fixed by city council (see late act) ............................. . 520

1171
82
119

BOUNTYpaid by county for scalps of wolf, lynx, swift or wild cat ................ . 1487
proceedings to obtain ............................................... . 1488

!398
398

BOXusing, marked and belonging to another, punished ..................... . 4080

974

BRANstandard weight of bushel of..........................•..........

2049

552

BRANDSfraudulent alteration of, punished.. . . .. . . .. . . . . . .. . . . . . . . . . . . . . . . . .... 4078

973

BREAKING. See BuRGLARYattempts at, punished ........................................... 3891-3894 ns lJ19, 920
BRIBERYby executive and judicial officers, defined and punished .................. 39!39 n
accepting bribes by, punished .................................... 3940, 3941

79

931
931
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BRIBERY-CONTINUEDcorrupt solicitation of places of trust, is. . . . .. .. .. .. .. .. .. .. .. . .. .. .. . ..
acceptance of rewards fur influence, punished ....•.......••............
of jurors, referees, arbitrators, etc., punished ....•.•.••••.....•...•••...
acceptance of bribes by, punished .....................................
attempt to bribe jurors, punished .•.•......•...•...••........•.....•...
accepting bribes by jurors, punished. . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . . . .
sheriff, constable, etc., accepting bribes ...........•..•......•••..•••••.
bribery of electors, punished ....... ·.... .. ............................
bribery of judges and clerks of election punished .••.•.....•..••........

Section.

Page.

l:l942
3943
3944
3945
3946
8947
3948
3993
4001

931
932
932
932
932
940
941

527
527

121
121

931

9Bl

BRIDGES-

constructed and maintained b;v county.. . .. .. .. . . .. .. .. .. . .. .. .. .. .. ..
city council may aid constructiOn of....................................
board of supervisors to pay to cities, bridge tax collected therein, ch. 45,
laws 18c0 .....•...•........•..••..•.•.••.• · .•••...••..••••..••
are part of public highway, when .....................................
penalty for fast driving on ............................................
when toll bridges may be established ...................................
board of supervisors may grant license .................................
when right of way taken, assessment of damages .......................
when extremitiPs of, lie in different counties, how license procured .......
penod for which license granted .....................•........•........
license may prohibit other bridges within two miles ...•.................
when licensee fails to perform his duty, license revoked ...•............•.
must allow passage both night and day ...............................
licenses must be recorded .....•....................•......••••.•..... :
rates of toll to bP postefl .........•.........•.......•...•.•............
penalty for failure to post ..•........•...................•.............
notice given of application for license.......................... • .....
penalty for taking illegal tolls ........................................
when license forfeited ................................................
penalty for refusing to pay toll ........................................
rules and regulations of passage established ..............•.....•.......
when franchise may be sold, effect of sale ..............................
what goes with sale of franchise .......................................
railroad companies may construct toll bridges, when ................ 1031,
plan of, approved by board of supervisors .............................
must not impede or obstruct navigation of rivers ........................
may issue bonds and stock, when .....................................
on whom process shall be served .......................................
county line bridges built wholly in one county, ch. 40, laws 1878 ..•.•.•..

155
1001 n
234
1002
2.)4
1003
254
1004
254
1005
254
1006
255
1007
255
1008
2.55
1009
255
1010
255
1019
256
1020
256
1021
256
1022
256
1023
256
1024
256
1025
257
1026
257
1027
257
1028
257
1033 257,258
1032
257
1035
258
1036
258
1037
258
258

BROOM CORN SEEEDstandard weight of bushel of..................................... ,. .. . 2049

552

BUCKWHEATstandard. weight of bushel of.. . • .. . .. . .. . • .. . . . .. .. .. . .. .. .. .. .. . .. . .. 2049

552

BUILDING ASSOCIATIONSmutua1, how formed ..................................................
powers and authority of..............................................
similar societies, powers of. . . .. • • .. . . .. . . .. .. .. . . .. .. .. . . .. . . .. . . .. . . .
part of earnings to pay expenses and invest in lands .......•.•..........

1184
1185
1186
1187

307
308
308
308

BUILDINGSmalicious injuries of, punished ................................. : ....... 3985
938
burning of, J?Unished .....•..............•..•..................... 3880-3886 n 917,918
prairie and timber lands .......................................... 3889, 3890 ns 919

BULL FOUND AT LARGEmay be taken up and sold.................. . •..........•••........... 1447 n

391

BURDEN OF PROOFon county ordering removal of pauper .................................. 1360
party having, has opening and closing argument ........................ 2j80 n

370
696
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BURIAL OF THE DEADcities may regulate . . . . . • . . . . . • . . . • . . . . . . . . • . • . . . . • . . . . . . . . • . . . . . . . . . . 458

102

BURGLARYdefined and punished .........••..............•.......••......... 3891-3894
possession of burglar tools, punished, ch. 13, laws 1874 ................. .
attempts to commit, punished, ch. 11, laws of 1880....... . . . . ......... .

919
921
922

BURNINGof buildings, boats, rafts, vessels, etc., punished ................... 3880-3886
of mills, locks, dams, depots, etc., punished ............................ 3884 n
setting fire with intent to burn, pumshed ......•......•................. 3885
l)urning lumber, fences, grain, etc., punished ............•.............. 3886
liability of married women for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3887
burning to defraud insurers, punished.. . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . 3888
punishment for setting out fire to prairie or timber land ...........• 3889, 3890 ns

917
918
918
918
918
918
919

BUSHELdivisions of...............•...............•..•..•.••..........•...... 2048
what of various commodities, constitutes .........•....•..•............• 2049

552
552

BUTTERusing poisons in, punished ....................•........•.............. 4042
adulteration of, punished unless marked, ch. 39, laws 1880 ..•.••........•

900
969

BY-LAWScorporations may adopt . . . . . . . . • . • . • . . . . . . • . . . . . • • . . • . . • . . • . • . . • . • . • • • 1059 n
must be kept posted up ......................•..•••.•..........••••... 1076

268
271

CALENDARcauses entl?red on, how distinguished . . • . . . . . . . . . • . . . . . . . • . . • . . • . . . . • . 2747
in supreme court, printed and distributed, rules. . . • . . . . . • . . . • . . . . • . . . • .• 107

691
1219

CANADA THISTLESallowing to blossom and mature, punished.. • . • . . . . • • • • . . . . • . . • • . . . . • . . • 4062

956

CANCELLATIONof wills, when and how done .........••..•.•••..••••••......... 2329, 2330

608

CANVASS. See GENERAL ELECTIONSof votes by judges of election, method of .........•.•.....•..••..... 622by board of supervisor~, how done ................................. 634by executive council, time of and how .........................•.... 649duty of county board respecting presidential election................
duty of state board respecting same .....•........•.......•..•...... 663,

167
169
171
178
173

633 n
648
658
662
664

CARNAL KNOWLEDGE. See RAPEof female by producing stupor, punished ........••••..•••...•......•... 3863

914

CASTOR BEANSstandard weight of bushel of. . . . . . . . • • . . . • . . . . . . . • . . • . . . • • • . . • . • • . . . . . 2049

552

CATTLE. See STOCK.
carrying of, on railroads, regulated ......•...•....••.......•••......... 4032

948

CATTLE GUARDSmust be made by railroad companies ...........•....••................. 1268 n
must be made by railroad companies ...........••..••....•.......•.... 1288 n

328
385

CAUSE OF ACTION. See PLEADING: AcTIONSsurvives death of parties . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . 2525 n
assignment of, pending action, effect of • • • • . . . . . . . . . . . . • . . • • . . . . . . . . . . 2561 n
what may be joined ................•............•.......•........ 2630-2634
statement of, 1n pleading ..........•....•••.•......•...•....•.......... 2646

635
646
665
667

CAUSES IN COURT. See CIVIL PROCEDUREhow entered on calendar ...•..........•.•..•..•••....••.•...•.••••.... 2747
order of trial of.......•......•.••...•.•••••.•.•.....•••••••..••..•••. 2747

691
691

CAUSES OF DEMURRER. See DEMURRER.
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CEMETERIES-

Section.

Page,

protection of by trustees, directors, etc .• ch. 106, laws 1878 ............. .
survey and platting of, ch. 730, laws 1876 .............................. .
deeds to lots in, recorded, ch. 130, laws 1876 .......................... .

87, 88
92,93
92

CENSUS-

duties of executive council in relation to ........................... 112- 120
duties of township assessors in relation to .......................... 113- 114
when assessors fail to take and return.............................
117

23, 24
24
24

CERTIFICATE-

of secretary to revised and annotated code.. . . . • . . . • . • . . . . . . . . . . . . . . . . . .
of purchase oflands for taxes.........................................
is assignable by indorsement..........................................
holder of, may pay subsequent taxes...................................
of insurance company acknowledged and recorded ................. 1122,
oflife insurance company to be recorded................................
of work on highway, receivable for taxes...............................
of formation of limited partnership, recorded........................ . ..
of warehousemen; evidence of title to property ..........................
of purchase by the sheriff on execution sale .............................
redemptioner entitled to assignment of.....................
of tax sale, holder may sue for waste or trespass ...•.....................
damages recovered by holder of, to whom paid .........•...............
of public officer of search for papers, evidence.................. . .......
ofreceiver ofland office, evidence of title ...............................
of register, evidence oftitle............................................
signature of officer, deemed genuine ...................................

887
888
889
1123
1170
854
2152
2170
3101
3120
3343
3344
3708
3709
3710
3711

n,
n
n

n

n

CERTIFICATE OF ELECTIOX-

of members of geneml assembly, filed .................. :...............
7
form of, for cqunty officers.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . 641
for state officers.............................................. 655
certificate to representatives in congress, governor to sign................ 658
same of electors of president and vice president.......................... 665

CERTIORARI-

in what cases granted ................................................
by whom granted. and what certified ..................................
when stay of- proceedings sought ......................................
petition for, must Atate facts and be sworn to ............................
service and return of writ of. . . . . . . . . . . . . . . . . . . . . . . ... . . . . . . . . . . . . . . • • .
court may compel obedience to. . .. . . . . . . . .. . .. .. . .. . . . . .. .. . .. .. . . .. ..
proceedings below may be annulled or affirmed ..•......................
to be prosecuted by ordinary proceedmgs. .. .. . .. .. .. . .. .. .. . .. .. .. . .. ..
within what hme granted ............................................
proceedings for contempt reviewed on ... , ..............................

3216
3217
3218
3219
3220
3221
3222
3322
3224
3499

v
220
220
220
282
304
2C9
1i80
582
765
7G9
814
814
873
874
874
874
2
170
172
172
173

n
n

n
n

791
791
792
792
792
792
792
792
792
837

sending or accepting, to fight duel, punished ....................... 3853, 3854
of person oftering to vote and efl:'ect of. ............................. 619, 620 n

912
166

n

CHALLENGE-

CHALLENGE OF JURY-

having served on jury within a year, cause of............................
when made to trial jurors .............................................
parties cannot sever in. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . •
when to the panel causes of ........•.•...................••.•...••.....
must be in writing filed. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
how tried on.. . . .. . . . . . . . . . . . . . . .. . . .. . . .. . . . . . . . . . . . . . . .. . . . . . . .. . . . .
proceedings when to panel sustained..... .. ..... ·......................
to individual juror, either for cuuse or peremptory ..........•...........
when challenge to be made ............................................
no reason given for peremptory ........................................
number of peremptory, allowed....... .. .............................
causes of, specifiPd. .. . . .. . . .. .. .. . • .. . . .. . . .. • • .. . . .. • .. . . . .. . . . . . . ..
trial of by the court .............................................. 2773,
before justice ofthe peace number allowed ..............................

239
2762
2763
2764
27 65
2776
2767
2768
2769
2770
2771
2772
2774
3548

n
n

52
694
694
6~14

694
694
694
694
694
694
n
694
n 694, 695
695
845

.
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CHALLENGE OF JURY-CONTINUEDin crimiual cases-may be to panel or juror.........••..........•........ 4398 n
defendants cannot sever in ............................ 4399
causes of, to panel. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4400
when taken........................... . .......•..... 4401
either party may .•......•..........•.............•... 4402
effect of sustaining . . . . . . . . . . . . . • • . . . • . . . . . . . . . . . . . . . 4403
to juror is either peremptory or for cause ............................••. 4404
for cause may be made by either party. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4405 n
exemption from service not a cause of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4406
mode of trial of .......................................•......... 4407-4409
the state must first exercse the right of. ...•.•.......................... 4410
.peremptory, no cause given for . . . . . . . . . . . . . . . . . . . • • . ........... 4411, 4412
number of, allowed ...•...............................•... 4413
order of...........•....................•................. 4414
how taken ..........................•.......•............ 4415
vacancy. how filled after such is allowed ..................••............ 4416
bias by juror against one p[1rty, no C[1use of by the other ................. 4418
CHAIRMAN OF BOARD OF SUPERVISORS..:__
to brin{l" action !lgain~t officer for not record~ng official bond.............. 684
to preside at tnals of contested county elections. . . . • • • . . . . . . . . . . . . . . . . . . 695
must fix day for trial........................ . . . . . . . . . . . . . . . . . . . . . . . . . 699
CHANCERY.

1026
1026
1026
1026
1026
1026
1026
1027
1028
1028
1028
1028
1029
1029
1029
1029
1029
177
178
179

See EQUITABLE AcTIONs AND P.aocEEDINGS-

CHANGE OF VENUE IN CIVIL ACTIONSwhen suit is brought in wrong county, venue changed ........••..........
causes for enumerated. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . .
application made to <:ourt or judge in vacation ..........................
to what county and court ordered ......................................
when applied for in vacation, notice to be given .........................
when deemed perfect, conRequence of failure to perfect ...................
transcript filed and docketed without fee........... . ...................
when costs of, paid by applicant .......................................
when jury fee charged to county whence change comes ...................
when special term held for trial, expense of paid by county where brought.
when allowed injustices' court.............••.................•... 3503,

2589
2590
2i:>91
2592
2593
2594
2595
2596
2597
2598
3504

CHANGE OF VENUE IN CRIMINAL CASESdefendant may petitio~ for ............................................ 4!'l68
what petition must state .............................................. 4369
mu.st be venfied by three persons ...................................... 4070
facts need not be stated in affidavits .................................... 4371
court may receive other testimony.. . ................................. 4:372
petition and affidavits filed with clerk .................................. 4373
court to exercioo discretion in granting ................................ 4314
proceedings when change granted . . . . . . . . . . . . . . . . . . . . . . . . . . . . ... 4375-4379
to which county sent to .............................................. 4380
county from whence taken to pay costs of...........•.............. 4381, 4382
when the judge may order .............••..............•......... 4383, 4084
effect of such change ............................................ 4385, 43to6
costs to be paid by county where offense committed ................•.... 4386
no appeal allowed from order .......................................... 4387
in justice's courts-allowed on preliminary examinations .................. 4228
in trials of causes before .............................................. 4670
manner of obtaining; when granted, proceedings ....................... 4671
CHANGING NAMESboard of supervisors may change names of towns, chapter 146, laws 1876..
of railway corporations, how done .............................•... 1273,
of persons, by district and circuit courts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
petition sworn to filed, contents of..............................•......
order of court. . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . . . . . . . . . . . . .
order published in newspaper .........................................
proof of publication filed with clerk. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

n
n
n
n

n
n

n
n
n
n

1274
3502 n
3503
3504
3505
3506

CHANGING WATER·COURSE. See DRAINS AND DITCHES ......••.... 1207-1235

652
653
654
654
634
654
655
655
655
655
843
1022
1023
1023
1023
1023
1023
1023
1023
1024
1024
1024
1025
1025
1025
999
1068
1068
154
332
838
838
838
838
838
312
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appointment of, ch. 74, laws of 1880, § 13 •.•...•......••..............

261

CHAPLAINS OF PENITENTIARYappointed by warden ......••.............•................•.......... 4757

1083

CHARGE OF COURT. See INSTRUCTIONS ........•............ 2784, 2789, 4440 ns 697, 1034
CHARTER. See SPJWIAL CIIARTERS ..•.......•..........•............ 434- 439 ns
99
CHARTSwhen receivable in evidence ......•....•.......•........................ 3653 n

CHATTELS. See PERSONAL PROPERTY .....••...................•.•.. 1922-1927 ns

861
521

CHATTEL MORTGAGE. See MoRTGAGES OF PERSONAL PROPERTY .......... 1923

522

CHEATS-

defined and punished .....•..........•.••............................. 4073 n
at common law, punished •............. : •.........• ·................... 4081

972
974

CHERRIES-

standard weight of bushel of.......................................... 2049

552

CHILDREN. See ADOPTION OF-

of poor person, how supported ......................................... 1300
367
proceedings to compel support of............... .. .. . • . .. .. . .. . .. 1333--1339
367
of rlrunken parents may be apprenticed ....•....•................. 2301, 2302 n603,604
complaint must be sworn to .....•..................................... 2303
604
issues how joined and tried. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2304
604
abandonment of, punisl:ed ............................................ 3870 n
916

CHILDenticing female, under fifteen years of age from parent or guardian, pun·
ished .•........•....................•........... 3865 n
when under twelve years of age .. : ..................... 3866

CHOICE OF GUARDIAN-

when infant entitled to make .................................... 2244, 2568

CHURCH ORGANIZATIONS_l

may lease property granted to them by the territory of Iowa. . . . . • . . . . . . . 1921

CIRCUIT COURT. See DISTRICT AND CIRCUIT CounT-

jurisdiction of. . . . . . . . . . . . . . . . • . . . . . . . . • . . . ... . . . . . . . . . . . . . . . . . . . . . . • .
places of holding to remain as fixed............................... .. . ..
circuits of............................................................
division of first, fifth and seventh circuits, ch. 51, laws of 1878 ........... .
new judges appointed and elected, ch. 51, laws of 1878 ................. .
judge of, is court only when holding session. . . . . . . . . . . . . . . . . . . . . . . . . . .
judgeH of, election and term..................................... . . . . .
JUrisdiction in probate matters is exclusive ...............••.............
matters in, requiring notice heard only in term ..........................
causes transferred and tried in district court .........................••.
when jurisdiction in more than one county ..............................
court where will proved has jurisdiction over estate .............•........

CITIES AND INCORPORATED TOWNS-

petition for incorporation presented to circuit court. . . . . . • . . . . . . • . • . . . . . .
appointment of commissioners; election held............................
result·of election published in newspaper. . . • . . . . . . . . . . . • . • • . . . . . . . . . . . •
papers to be filed m office of clerk......................................
when corpomtion complete......................................... • •
notice given for first election of officers .................... :.......... .
contiguous territory, mode of annexing.................................
proceeding applicable to...........................
council may consent to annexation or submit to electors.... . . . . . . . . . . . •
when an~exation complete ..... ·.· ........ ·:...........................
by corporatwn-annexatwn of contiguous terntory. . . • . . . . . . . . . . . . . . . . . . . .
annexation of territory laid out and platted.............. . . . . . . . . • • . . •

914
914

597, 648
521

162
163
n. g.

36
36
36-37
38
38
n
44
586
161
2012 n
606
2313
606
2317
607
2318
607
2319
607
421
422
423
423
424
425
426
427
428
429
430
431

93
93
93
93
94
94
94
94
94
9i, 95
95
95
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applies to cihes under ~pecial charters ................................ .
where corporations desire to unite with each other ..•....................
when annexation of corporations complete ............................. .
additional mode of extending limits of ch. 47, laws of 1876 .............. .
council may fix the limits, § 2, ch. 47, laws of 1876 ..................... .
extension submitted to vote, § 3, ch. 47, laws of 1876 ...........•........
what lands in city not taxable, § 4, ch. 47, laws of 1876 ................ .
re-sun:ey-of town plats where plat is lost, ch. 54, laws of 1874 ........... .
duties of county surveyor, § § 2, 3, ch. 54, laws of 1874 ....... .
special charters-cities under may abandon ............••••...............
on petition, question submitted ......................... .
proclamation of election, made ......................... .
manner of voting; result declared ....................... .
election of officers; re-su bmission ....................... .
vested rights not affected .....•...............•..........
severance-application for, how made................................ . ..
notice of application published ........•.......................
hearing on petition ...........................•...............
jury trial, terms adjusted .....•••.•••.......•.................
commissioners' duties, sworn ................................ .
court may set aside report ........••..........................
transcript of decree filed with clerk ........................... .
when complete ......... : .................•...................
discontinuance-of corporation by vote of electors. . . . . • • . . .............. .
form of ballots ........................................ .
two-thirds majority necessary .......................... .
votes canvassed is, at other city elections. . . . . ........... .
books, papers and seal deposited with county auditor ..... .
auditor to publish fact of discontinuance ................. .
taxes collected and debts paid ........................... .

95

431 n

4:2
433

96
£6
96, 97

97
97

97
97, 98
98
434 n
4:35
4.36
437
438 n
439
440 n
4.41
442
443 100,

444
444

99

99

99

99
99

100
100
100
100
101
101
101

101

445
446
447

101

101

448
449

101

101
101

4!i0
4.51

101
101
102

442
453

POWERS.

are bodies politic, may sue and be sued, have a seal, make contracts,
etc., .•.........•.............••................•........... 454,
to prevent nuisances, establish markets, etc., .......................... .
may make regulations against fires ................................... .
regulate burial of the dead, outside corporate limits .................... .
restrain animals from running at large.. • . . . .. . . . .. . .. . . . . . .. . . . ... .
regulate or prohibit theatricals ........................................ .
may, with vote of electors, establish public library ...........••..........
may regulate and license auctioneers.: ................................ .
cannot require resident merchants to pay per centum on sales, when ..... .
license or prohibit sale of ale, wine and beer, sales at auction, etc ........ .
may lay off, open, widen or vacate streets and alleys, etc ................ .
may grade and repair streets, etc., construct sewers, etc ................ .
have power to construct sidewalks, pave streets, etc ...........•.........
may repair permanent walks and assess cost to owners of lots ........... .
may lay down temporary plank walks, etc ............................. .
must pay damages caused by change of grade .....•.....................
mode of assessmE'nt of damages; appeal. ............................. .
when may purchase or condemn land for public use .....•....••..........
have power to erect water-works ................................... 471,
may grant privilege to private persons ................................ .
may condemn private property for water-works .............•...........
may assess water rents and assess and collect water tax .....•.•..........
proceed:ngs for Ct:!ndemnation of tJrivate property ...................... .
payment or deposrt of damages pr10r to occupancy ...................... .
expense may be asRessed upon lots or upon owners.. . ..............•...
may be recovered with penalty by action, when ..............••......•..
may cause stagnant water drained and lots filled up ..•..................
delinquent assessments certified to county auditor ...................... .
when liable for destruction of house to stay fires, chapter 36, laws 1874 ... .
may provide for gradmg alleys, chttpter 51, laws 1i:l74 ................... .
jury trials not allowed for violations of ordinances, chapter 77, laws 1880 ..
persons laying out cities or towns must have unincumbered title, chapter
53, laws 1880......................................... ,. ....••.....

455
406
457

102

102
102
102

458
409

103

460
461
462 n
n

463
464 n
465 n
4!i6 n
467
468
469
469

103
103
103
103
104
104
104
104
104
11•4
105

105

470
10.'5
472
106
473
106
474
106
47.5
106
476
107
477
107
478 n 107,108
479 n
108
480 n
10!}
481
109
n133, 134
II 134, 13!)
139
139,140
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may make and publish ordinances and enforce same .................... .
fines, how recovered, pleading in actions for ........................... .
may commit when fine and costs not paid ............................. .
may use county jails, when .............••.•..........................
suits for fines, when barred .....................•.....................
may require persons to work on highways, when ....•...................
may aid in constructing roads outside city, when ..........•...........•
passage of ordinances and resolutions, mode of. ....................... .
members of council not eligible to other office ........................ ..
salaries of officers not increased or diminished during term .............•
ordinances must be recorded and published ............................ .
yeas and nays called on passage of, appointment of officers ............. .
two-thirds vote required to make improvements ....................... .
power to make parol contracts not taken away ......................... .
tax levied by council certified to county auditor ..•......................
collected by county treasurer ......................................... .
limitation of power to tax ............................................ .
sinking fund may be created by taxation ............................. ..
county treasurer to pay over taxes to city treasurer ..................... .
may tax dogs and domestic animals ........... , , ................... ..
loans in anticipation of revenue allowed ............................... .

482 n
483 n
484 n
485.

486
487
488
489
490
491
492
493
494
495
493
496
497
498
499
500

109
110
110
110
110
110
llO, 111
111
n
111
n111,112
112
112
112
n
112
n
113
113
n
113
n
113
114
114
114

ELECTION AND QUALIFICATION OF OFFICERS.

annual elections. places for holding, voters ..................•.........•
who to act as judges, etc., crrtificate to person elected .....•..•..........
returnR, to whom made; canvass of................................... .
oath of municipal officers, what ...................................... .
compensation of members of council. ................................ ..
jurisdiction of mayor, same as justice ................................. .
mayor may take notice of ordinances .................................. .
change of venue when taken from ................•.......•............

501
502
503
504
505
506 n
n
n

114
114
114
115
115
115
115
115

507
508
510
510

115
115
116
116
141

511
512
512
513
514
514
515
516

116
116
116
116
117
117
117
117
154

OF THE CLASSES OF MUNICIPAL CORPORATIONS.

classed in cities of first and second classes and incorporated towns ...... .
classes defined by population ..........................•..•............
to be classified after each census ................................... 509,
what done to perfect organization... . ............................... ..
may acquire and hold real estate, ch. 89, laws 1880 ..................... .
INCORPORATED TOWNS.

what officers in, and terms .......................................•....
mayor to preside at meetings of council ............................... .
duties of recorder of ................................................. .
vacancies in council, how filled .......•................................
election of treasurer and other officers ...............•......•..........
compensation of, prescribed by council. .............................. ..
powers and duties of marshal. ...................•....................
council may remove officers, when ....................•................
names of, may be changed, when, ch. 146, laws of 1876 ................ .
OF CITIES.

corporate authority in, in. whom vested ............................... ..
what powers they may exercise ...................................... ..
election, term, and qualification of mayor ............................. .
special election in case of death, etc., of mayor ........................ .
city council may change wards; number of............................ .
election of members of council in second class ...•.....•.............•.•
where city contains more than one township ........................... .
tenp of office; councilman at large ...........•.......•.•.•............
organization of council, shall choose a clerk ...•........•...............

517 n
117
n117,118
111:!
518 n
519 118, 119
119
520
119
521
119
521
119
521
119
522
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compensation of city solicitor ........................................ .
liability of city for negligence ........................................ .
may regulate markets ............................................... .
control highways, bridges, streets, public squares, etc .................. .
have control of wharfs, docks, etc .................................... .
may appomt harbor master, fix rates, etc .............................. .
liability of, for defective bridges, when ............................... .
may license and regulate ferr;es .....................................•.
power to expel or remove members ....•..............•.................
superior courts established in, ch. 143, laws 1876. .. .................. .
legalized in, ch. 22, laws 1878 .......................... .
may by special taxes, when, ch. 107, law~ 1876 ......................... .
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523
524
525
536
527
228
228
529
5:30

120
120
120
n
120
n
120
121
121
121
121
n
121
122
122
n
I::lO
133
135, 1!36

CITIES OF SECOND CLASS.
mayor is member of council and has casting vote ...•.................... 531
jurisdiction of mayor under ordinances, ch. 189, laws 1880 ............... .
how right to office tried ......................•..•...•................•
n
election of officers and terms ......................•.................... 532 n
powers and duties of marshal... . . . . . . . . . ............................ . 533
taxation may be increased iu, when, ch. 59, laws 1876 ................... .
sewers in, for state buildings, ch. 55, laws 1880 ..............•...........

122
122
122
123
123
129
141

CITIES OF FIRST CLASS.
messag-e of mayor, may appoint police.................................. 534
election of officers, and terms ................. ,........................ 5!35
powers and duty of marshal........................................... 586
appointment of police and their powers and duties....................... 5:37
council to prescribe number of police and watchmen. . . . . . . . . . . . . . . . . . . . . 537
may provide for construction of sewers in, ch. 162, laws 1878.............
may establish infirmary for poor of city.................. .. . .. .. . . .. . . . . 5!38
house of correction and refuge, workhouse.............................. 5;39
directors may apprentice inmates of........... ;........................ 540
inmates may be recommitted, when.................................... 541
shall provide watch-house, maintain prison............................. 542
powers and jurisdiction of police judge ............................. 543-547
fees ofpohcejudge in state cases...................................... M4
police court always open.............................................. 54f>
appeals from as from justice's court.................................... 546
mayor to have power until election of police judge....................... 54.7
mode of procedure to am!'nd special c~arters ..•.................•.. 548- 5GO
repeal of laws prior to code. . . . . . . . . ...................... :. . . . . . . . . . . 551
may contract with railroad companies for wagon bridges, ch. 5, laws 1874.
may settle and adjust indebtedness of cities and towns, ch. 57, laws 1876..
salacy to offices instead of fees, ch. 56, laws 1878.........................
election of certain officers in, ch. &l, laws 1876. . . . . . . . . . . . . . . . . . . . . . . . . .
extension of corporate limits of, ch, 56, laws 1880....... ... . . . . . . ... . . . . •
may acquire and hold property, ch. 89, laws 1880 ............. -.. ... . . . . .
bridge tax collected in, to be paid to, when, ch. 45, laws 1880........... .

I
l

123
123
123, 124
124
124
124, 125
126
126
126
126
126
126, 127
n
127
n
127
127
127
n
127
n
128
128
129
13!i
138
139
141
155
n

CITIES UNDER SPECIAL CHARTERSpowers conferred upon by general law. • • .. . . .. . • . . . . .. . . .. . . . .. . • .. . . . 434
99
amendment of, mode of procedure....... . ..........•........ 548, 549, 550 127, 128
128
may contract with railroad companies for wagon bridges, ch. 5, laws 1874.
may establish superior courts, ch. 143, laws 1876 ........................ .
130
superior courts in, legalized, ch. 22, laws 1878 .......................... .
n
13:3
salaries to be given officers instead of fees, ch. 56, laws 1878 ............. .
1::15
when may levy additional tax, ch. 107, laws 1876 ......................•
135
may construct sewers, ch. M, laws 1876 ................................ .
136
additional powers conferred on, ch. 25, laws 1878 ..................•.....
W7
section 464 of code made applicable to, ch. 96, laws 1880 ................ .
141
may pass ordinances regulating collection of delinquent taxes, and tax
sales, ch. 116, laws 1876 ........................................ ..
141-146
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CITIES UNDER SPECIAL CHARTERS-CoNTINUEDmay appoint or elect marshal, or abolish office, ch. 24, lawR 1880 ........•
may use public grounds for school purposes, ch. 80, laws 1880 ..•.....•.•
when they may reduce corporate limits, ch. 117, laws 1878 .•.....•...•..
may refund outstanding bond debts, when, chapter 140, laws 1880 ...... .
unincorporated towns and villages may have name changed, chapter 146,
laws 1876 .•................••.••...•..•.........•..•.•••.•..•...

146
146, 147
147
153
154,155

GENEUAL REGULATIONS.
cannot appropriate public money for ~ectarian objects ........•.........•
cities and towns cannot take stock in railroads, banks, etc ............ 553,
recovery upon coupons no bar to defense in another action .............. .
no municipal officer to purchase warrants of corporation at discount •....
duty of treasurer on receipt of warrants or scrip .....•......•...••......•
penalty for violation of duty by officers ............................... ..
sale of into:ricating liquors within two miles of corporation prohibited, chapter 119, laws 1ts7tl ...........................................•...•
may regulate sale of coal oil, chapter 172, laws 1878 ....••.••...•..•.••••
may refund outstanding bonds, chapter 58, laws 1878 ..•..•..•••..••••.•
who constitutes board of registry in .................................. .
with less than six thousand no registration required ......•.............•
may condemn private property for streets, etc ...•...••....•........•....
may appoint sealer of weights and measures ....................•...•...
original notice, how served on ......................................••.
public .Property of, exempt from execution ............................. .
tax levied to pay corporate debts ......•.............••...............•
ordinances of, how proved ..•......................•.................•

552
5i:i4
555
556
557
558

147
148
148
148
148
141::S

599
602
1270
2059
2612
3048
3049
3720

148,150
150,151
151-153
164
164
329
554
660
n
754
n
735
n
876

CITY AUDITORto be elected by cities of first class ..................................... . 535 n
123
CITY CLERKappointment of, by council; duty of................................... . 522 119,120
seal of; compensation ................................................ . 523
120
CITY COUNCILMEN. See CrTIES AND TowNsnot eligible to office created, or salary increased during term.............

490

111

CITY COURT. See Por,rcE CounT, SuPERIOR CouRT, chapter 143, laws 1876;
chapter 2~, laws 1878.............................................

130

CITY ENGINEERelection of, in cities of first class.. . . .. . . .. . . • • • . . . . . . . . . . . . . . .. . . . .. . • .

535

CITY MARSHALappointment of in incorporated towns ................................. .
election by council in cities of second class .•............................
powers and duties of...............•..................................
election of, by people in cities of first class, chapter 33, laws 1876 ....•...•
powers and duties of................................................. .
Is executive officer in superior court, chapter 143, laws 1876 .......••..•••

515
117
532 n
123
533
123
535 123,138
536
123
Hl
130

CITY SOLICITORin cities of second class, elected for one year, chapter 33, laws 1876 ..... •.. 532
in cities of first class, elected for two years, chapter 33, laws 1876. . . . . • . • . 535

123

123,138
123,138

CITY TREASURERelection of, in cities of second class............. .. .. .. . .. . . .. .. .. .. .. . . .
election of, in cities of first class.......................................

532 n
535 n

122
123

CITY PRISON.
may be provided in cities of first class..................................

542 n

126

PRELIMINARY PROVISIONS.
remedies classified .......... ; . . • . . • . . • . . . . . . . . . . . . . . . . . • . • . • . .. . . . . . . • 2504
definition of civil action ...•...• : ...................................... 2505 n
special proceeding.....•.•..•.........•...•..••.......•.•..•........•• 2506 n

631
681
631

CIVIL PROCEDURE-

i

123!)
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CIVIL PROCEDURE-CoN'l'INUEDall forms of action abolished .......................................... .
in what cases plaintiff may prosecute by equitable proceedings .......... .
action on note, mortgage, or deed of trust ............................. .
for mechanic's lien, how prosecuted ............................. .
for divorce .................................................... ·
by sureties, and occupying claimants ....•........................
what cases prosecuted by ordinary proceedings ......................... .
:m error of proceedings no cause for abatement or dismissal of action ..... .
error may be corrected by plaintiff without motion ..................•...
defendant may correct by motion ..............................•.......
right of parties to chunge proceedings ................................. .
court may order proceedings changed .........................•••......
error as to kind of proceedings waived, whPn .......................... .
provisiOns of code apply to both kinds of proceedings ....•.....•........
actions on judgments, time for bringing limited ....................... .
judgment by ordinary, cannot be annulled by 11quitable proceedings ..... .
action for discovery, when brought ................•....................
successive a:::tions may be maintained, when ...........•................
causes of a~tion survive, notwithstanding death of person ............... .
right of Civil remedy not merged in a public offense .....••...............
court may allow continuance of action ......•..•........•...............
provisions of code to be liberally construed ..•.•...•.....................

Section.

2507
2508
2;,o9
2510
2311
2512
2513
2f.l4
2E.15
2c:I6
2517
2518
2519
2520
2.521
2522
2523
2524
2525
2526
2,5:J7
2528
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OF LIMITATION OF ACTIONS.

actions and period of limitation ................•••................•.••
for relief, or trespass when deemed to have accrued... . . . . • . • . . . . .
on current open account. . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . .
what deemed commencement of action .......••........................
non-residence, not computed in limitation .......................... 2533,
time extended in favor of minors and persons insane ....................
when to apply in case of death ........................................
when new suit brought within six months. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
not applicable to evidences of debt intended to circulate as money ........
revival of actions founded on contract ....................•.............
connter·claim may be plead as defense, though barred ...................
time of injunction or prohibition not deemed part of limitation ...........
not applicable to any action brought for part of school fund . . . . . . . . . . . . .

2-329
25:-lO
2.531
2532
2534
2535
2536
2537
2538
2539
2540
2!i41
2342

ns
n
n
n
n
n
n
n
n
n

636
638
639
639
639
640
640
640
640
640
64l
641
641

OF PARTIES TO AN ACTION.

adions, how prosecuted ......................................... 2543,
who may be joined as plaintiffs ......•.................................
assignment of thing in action ........................................
who may be made defendants .••.................•.............•......
peroons having united interest, must be joined ..........................
when parties are numerous, one or more may sue or defend ..............
joint and several obligations, how sued.. . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . .
when court may determine controversy between parties ..................
suit may be brought on bond or instrument given to state or county, etc ...
suit~ against partnership, how brought............ . . . . . . . . . . . ........
foreign corporations may bring suit in this state.................... . ..
unmarried woman may prosecute for her own seduction.. . . . . . . . . . . . . . • . .
parents may sue for injury to minor child .....•.......•••..............
when name of defendant cannot be ascertained, how descdbed ...........
action is founded on written instrument, how suit may be brought ..
judgwent against prisoner in penitentiary, how rendered ..•.............
state to prosecute suits as in cases between individuals ..................
no abatement of action on account of transfer of interest .•...............
married woman-may sue and be sued without joining husband .. ; . . . . . . . .
when sued together wife may defend for her own right ..................
upon desertion of either husband ot"wife the other may prosecute or defend.
minors-action of must be brought by guardian ...........••.....•........
defensp of must be by guardian .....•...................•.......•.....
guardian may be appointed by court or judge ......•....•..••...........
appointment may be made on applicati.on of minor, when. . . . . . . . . . . . . . .

2544 ns641, 642
2545
642
2546 n
642
2547 n
643
2.548
64:3
2::.49 n
643
2550 n
643
25.51 n
644
2552 n
fi44
2558 n
645
2554
645
2555 n
645
2556 n
645
2557 n
646
25.58 n
646
2559
646
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646
2561 n
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2562 n
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2568 n
647
2564 n
647
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647
2566 n
647
2567 n
648
2568
648
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iu.<rme-action of, how brought. . . . . . • . . • . • . • . • • • • • . . . . . •. o. • • • • • • . . . . . .
defen~e of, bow made ..•..•............•.••••......•.•••..••....••....
guardian mny be joined with in action .................................
for recorery r!l ptr::;onal propet·ty--when third party makes cbim to subject
of action . . . . . . . . . . . . . . . . . • . . . . . . . . • • • • . • • • . • . . . . • • • . • • . • . . • • • . . .
same rule applicable to Bheriff or other officer .....•...•.•..•..•••• 2573,
action in caoe of landlord's attachment.................................

2369
2570
2571

648
648
648

2572
2574
2575

648
649
649

20576
2377
2578
2.'i79
2:-i80
2581
2-582

n
n
n
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n

649
649
649
6o50
650
650
651

2583
2584
2585
2-587 n
2588
2589 n

651
651
651
651
652
652

2590 n
2591 n
2592
2593
2°594 n
2o5\l5
2o596
2-'i97
2598

653
654
6:'14
654
654
65.5
655
655
635

OF PLACE OF BRINGING SUIT.

where actions must be brought in certain cases .•..................•.....
action for injuries to real property, where brought ..•••................
for foreclosure of mortgage .. o................
actions that must be brought in county where cause of arose.
aided by attachment, where brought ......•........••.•••..•....
fol' breach of written contract, where brought... • ......•....•...
against common carriers. .. . .. .. .. . .. . .. .. .. .. . . .. .. . . .. . .. .. ..
corporation, company, or person engaged in constructing
railway, etc ..
insurance comflanics . . . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . . . .
corporation may be sued in county where office is located ••....••....•..
personal actions, where brought .................................. 2586,
when, after commencement of action, defendant removes from count.yo ....
efiect of bringing suit in wrong county .................................
0
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OF CHANGE OF VENUE.

cases in which change may be granted .................................
application for, to whom and when made ...............................
to what county change must be made ..................................
how made during vacation ............................................
when to be perfected .................................................
cause to be docketed on filing transcript.......... . o...................
costs of, by whom paid ..........
jury to be paid by county in which case commenced ...........•....• 0 •.
expenses of speClal term, how paid . . . • . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . . .
0
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OF THE MANNER OF COMMENCING ACTIONS.

actions in court of record, how commenced. . . • • . . . . . . . . . . • • . . . . . . • . . • • 2599
whPn deemed discontinued... .. .. .. . .. . .. .. .. . . .. . . .. .. .. .. . . . . 2600
service of notice-who may serve ...
2601
when defendant held to appear ................. o..................... 2602
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effect of offer to confess before judgment... .. . . .. . . . . . . . . ............ .
after action brought ........................... .

2894
289.5
2896
28ll7 n
2898
2899 11

722
722
722
723
723
7:l4

OF AN OFFER TO COMPROMISE.

defendant may, by allowing judgment to be taken ..........•............ 2900 n
serve upon plaintiff an otter in writing ................. . 2901
making offer, not a cause for continuance .............................. . :!902

724
72,)
li:!3

OF UECEIVER.

on petition of either party, court may appoint ...............•.•........ 2903 n
to take oath before entering on duty. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2904
power of................ . .•......................•.•.•.......•...... 2905 n

725
726
726

OF SUMhiAUY PUOCJ<:EDINGS.

judgment-may be obtained on motion, and by whom. . . . . . . . . . . . . • . . . . . . .
notice-to be served on party against whom judgment is sought. ...........
what it must state ...........• ·· ... ··· ... · ............................
when considered abandoned ...........................................
motion-how heard and determined ......................................

2906 n
2907
2908 n
2909
2910

726
727
727
727
727

2911
2912
2913 n
2914 n
2915
2916
2917
2918
2919
2920
2921
2922 n
29:l3
2924
292-5
2926

727
727
727
727
727
728
728
728
728
728
728
728
72tl
728
728
728

OF MO'l'IONS AND· ORDERS.

motion-definition of......•.........••. •· . · ..................... · •.....
several objects may be included in ....................................
testimony to sustain or resist, how taken ...............................
notice of to be taken, by whom, aml when ............................
when required to be served, what to state ........................
sen·ice-notices, and copies of motions, who may serve ....................
shall be on each of the parties adverse to the motion ....................
may be personal or on attorney ........................................
when to be made .....................................................
return must state manner of service ....................................
court or judge may direct mode of, when ..............................
order---;defin~tion of.: . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
may 1ssue m vacation ................................................
time to be in force ..•...............................•................
juclge J;rranting, may rf'quire filing of bond .........•••...•.............
when made out of court, when to be filed. .. .. .. .. .. . .. ...............

80
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CIVIL PROCEDURE-CONTINUEDOF SECUUI'l'Y FOR COSTS.
costs-when plaintiff required to file bond for .......•...•.•...........•..
bond not giVen for, action dismissed ....................................
J?laintiff becomes non-resident, security required ......................•.
defendant may require additional security for .................•...•.....
no attorney or officer received as security ..•............•...............
court may issue judgment summarily for ...............................

OF COSTS.
recoverable by ~uccessful party.. • .. . . .. .. .. .. .. . .. .. .. .. .. .. . .. .. .. .. .
how apportioned where there are several plaintiffs or defendants .........
costs which cannot be collected, how recovered ..........................
fees paid by successful party to be taxed as costs .......................
postage paid by officers of court, to be taxed in bill of costs. . . . . . . . . . . . . .
when party confesses matter which arose after commencement of action ...
judgment for issued against plaintiff, when ............................
costs of witnesses as loco-parties .....................................
against whom adjudged, when action is dismissed for want of jurisdiction .•...............................•.....•.............
party recovering costs to be allowed witnesses fees, etc ...................
who liable for costs, when cause of action is assigned .........•..........
person aggrieved by taxation, may have costs re-taxed ........•..........
bill of costs made by clerk, in cases of appeal from dlStrict or circuit court
costs accruing in su,Preme court, how paid ..............................
duty of clerk m court below in regard to ...... ., ..................
when judgment is for recovery of money, interest computed by clerk .•...

Section,

Page.

2927 n
2928 n
2929
2930
2931 n
3932

729
729
729
729
729
729

2933 n
2934 n
2935
2936
2937
20:38
2939
2940

730
730
730
731
7:31
731
731
731

29H
2942 n
29·!:3
2944 n
294.5
2946
\W,17
2948

731
731
7il1

CIVIL REMEDYdivided into actions and special proceedings ............................ 2504
not merged in public ofl'ense .......................................... 2526
CLAIMSagainst the state, when presented.......................... .. .. .. .. .. . 69
against estate, when admitted by executor ........................ 2408, 2410
how stated and proved ......................•..............•......... 2408
form of, against estate ..•........................•.................... 2409
if not allowed by executor, court to try, may allow jury trial... . . . . . . . . . 2411
may be proved before referees, when ................................ 2415
when executor interested in, he cannot serve therein ..................... 2417
order of payment of, prescribed ........................................ 2420
limitation upon .........................•.•.•...•.•.................. 2421
when claims of fourth class paid ....................................... 2423
when claims not due paid off..................................... 2424--2426
when funds insufficient, payment pro rata. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2427

n
ns
n
n
n
n
n

CLAIMANT. See OccUPYING CLAIMANTof property ...................................................... 1976-1987 ns
CLASSES. See CITIES AND TowNs.
CLASSIFICATIONof property for taxation, who to make ................................. .
CLERK. See CITY CLERKmeaning of the term. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . ..... .
of house of representatives to transcribe journal, sec. 4, ch. 159, laws 1876
distribute journals when printed, sec. 7, ch. 159, laws 1876 .............. .
compensation for services as clerk, and for distribution, sec. 12, ch. 159,
laws 1876 ............................................... · .... .
of police court how appointed or elected .............................. ..
of courts must report lines and fees collected ........................... .
process issued bJ mnst be attested by him and bear date the day issued .. .
liable as principal for selling intoXlcating liquors ....................... .
of court of record, may acknowledge instruments affecting real estate ... .
to file and enter of record orders made by a judge ..................... .
of grand jury, to keep minutes of the proceedings ...•.......•..........

n1

732
732
732
732
631
633
17
617
617
617
618
618
618
618
619
619
619
619
535

821 n 199, 200
45 sub. 2.') 12
27
28
542
3974
188
1540 n
1955
2926
427.> n

28
126
9:)6
44
410
5:30
723
1005
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CLERK OF CIRCUIT COURT-

Page.

Section.

may issue order for seizure of property of abandoning parent ..•..•.... ,. 1343
to issue marriage license. . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . • • . . . . • . . . 2187
not without consent of parents Ot' guardian of minors ......••..........• 2188
when to require proof of age of applicants ............................ 2189
must enter of record applic ..tion ana issuance of license ............••... 2190
consent of parent filed with ..........•.....•.............•.....•..•.•. 2191
issuing license contrary to law, a misdemeanor .......................... 2192
must keep a marriage register .....•..................•.......•....... 2197
m~y bind out minors as apprentices, when ......................... 2283, 2284
the indenture must be in three parts .................................. 2285
duty of. to watch interests of minor bound ............................. 2287
may consent to adoption of orphan children ..........•................. 2008
when may appoint executors, administrators, guardians, etc .............. 2315
all probate bonds to be filed with ...................................... 2321
wills must be filed with ............................................... 2238
when to fix dny for proving will ........................................ · 2040
to give notice of time fixed .•........................ ,. ................. 2341
to certifv to will~ probated, when ...................................... 2312
to record will when admitted to probate ................................ 2343
must keep record book for probate matters .............................. 2490
may require executor to furnish names of heirs ........................•. 2491
must make complete record of sale of land by exeeutor ................. 2492
must keep a record known as "records of bonds," and record bonds in ... 24()3
to enter memorandum of transcript from justice, in docket ............... 3368

368
5b6
586
586
536
58(i
58{)
587
602
602
602
601
606
607
608
6W
609
609
609
628
629

n

n
n

{)2\J

629
847

n

CLERK OF DISTRICT COURTto report cnminal convictions to secretary of state ..................•....
keep record of notaries public, and give copies ...................... .
compare ballots with jury list, when .............................. .
designate paper to publish notices connected with his office ........... .
issue suhpcenaes in contested election trials .......................... .
duty of in respect to entering mechanics' liens ........................ ..
to docket and index transcripts of judgments .......................... .
make entry of proceedings in habeas corpus cases ....•..•............
issue benrh warrant. . . . . . . . . . . . . . . . . . . . . . . . ...................... .
issue subpcenas for gr,lnd jury........... .. . . .. . . . .. . . .. . . .. . . . .... .
mark indictments "filed ". .. .. . . . . . . . . . . . . . . . . .. .. .. . . .. ....... ..

203
266
241
306 n
704
2133
2085 n
3490
4320
4279
4294 n

46
56
52
68
179
575
5{)1
83.')

1015
1006
1009

CLERK OF DISTRICT AND CiRCUIT COURTS-

i'

I

duty of, to make and read records............... . .. . • .. .. . .. . .. .. .. .. 17G
attest process in name of, and seal of court....................... . . . . . 188
of district eourt is clerk of circuit court................................ 1\l3
keep office at county seat, and attend courts... . . . . . . . . . . . .. . . .. . . .. . . . 194
how he shall be designated and known................................. 195
record books kept by the.............................................. 197
to enter return of notice, etc., in appearance docket .................. 199- 200
to report to secretary of state criminal convictions....................... 203
or deputy cannot be justiCe of the peace............... . .. . . . . . . . .. . • . . 204
nor practice as an attorney or solicitor. . . .. . . .. . . .. . . .. . . . .. . . .. . . .. . . .. 204
to draw jurors........................................................ 241
to issue precept for jurors............................................. 241
certifY amount due Jurors... . . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . . . . . . . . . . . . 245
to keep records of notary public, when................................. 266
electwn an<! term of office... . . .. .. .. . . .. . . ... .... .. .. .. .. .. .. . . .. .. . 589
penalty of bond to be fixed by board of supervisors, but not less than five
thousand dollars. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . 678 175,
county auditor to file bonds of justice in office of......................... 682
effect of removal or suspension of....... . . . .. . . .. . . .. . . .. . . .. . . .. . . . . . 751
may be suspended by judge of either court.............................. 756 n
direct petitiOn to be tiled against.... . .. .. . . . . .. .. . . .. . . . . .. .. . . .. . 757
order certified to county auditor.. . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 758
may appoint deputy.................................................. 766
power and duty .... I"·.............................. 767 n
who cannot ue deputy........ . .. . .. .. .. .. .. . . .. .. .. 768
to keep calendar, enter causes in, and apportion same ..•................. 2747
to select jury by lot from regular panel. ................................ 2i61

41
44
44
44
44
45

46
46

46
46

52
52
53
56
161
176

176
184

184
184

184
185

186
186
691
()93
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CLERK OF DISTRICT AND CIRCUIT COURTS-CoNTINUEDwhE-n judgment is set aside to note fact in docket ........................
to make complete record when title to land is settled ........•..........
must enter judgment in conformity with verdict .............•......••.•
to compute amount due on default, can charge no fee for ...•.••.....•....
to tax costs in favor of successful party. . . . • . . . . . . . . ...••........•......
may be retaxed, and clerk made to pay expense of. . . . . . . . . . . • . . . . . . . . . . .
to tax as costs interest accruing between verdict and judgment ...•••.••..
entries of, when execution issued by ......•...........................
penalty for failure of duty relating to executions................... . ..•.
entries made by, when transcript of judgment received .....•............
execution issued by to recite order of liability on judgment ..•............
approve, record, and index stay-bonds .•••......•.......................
to notify sheriff when stay is taken .....................................
to approve bond in action to recover specific personal property ............
to issue order and counterparts of................................. 3230,
to approve bond given by defendant.... . .............................
compensation of, for acknowledging satisfactiOn of mortgage. . . . . . . . . . . . .
to issue order of injunction ........................ · ...................
to file cross-interrogatories on taking of deposition~ ................•.....
stining up quanels by. punished .......................................
failing to pay over fees and fines.. . • . . . . . . . . . . . . . . . . . . . . . . . . . . • • • . . . . . .
making false entries relating to ........................................
appropriating fees or fines to his own use ...............................
failure to report fines and fees annually ........................... 3973,

Section.

2865
2866
2857
2872
2942
2944
2948
3029
3030
3031
3041
3064
3065
3229
3231
3235
3328
3394
3728
3964
3970
3971
3972
3974

Page.

n
n
n
n

n

n

716
716
715
718
731
731
702
751
7:i1
751
7:i3
759
7:J9
795
795
796
811
823
878
935
935
935
936
936

CLERK'S OFFICEmeaning of these words .......•.•...........•......•............. 45 sub 25

12

CLERKS OF ELECTIONtwo required, township clerk to be one.................... • . . . . . . . . .. .
when absent who to be chosen...... . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . .
form of oath ta.ken by. . . . . . . . . . . . . . . . • • • • . . . . . . . . . • . . . . . .. . . .. . . . . . . . •
may administer oath to judges.........................................
punishment for abusing or insulting....................................
shall keep a tally hst.................................................
return in poll books attested by. . . . • . • .. . . .. . . .. . . . .. .. .. . . . . . . . . • • • . •
making false entries relating to, punished ..................•...........
doing or omitting acts rendering election void.....•.................•...
for not returning poll-books ...........................................

606
608
609
610
613
626
628
4003
4005
4006

165

165
165

165
165
168
168
941
942
942

CLERK OF SUPREME COURToffice of kept at seat of government....................................
not to allow opinions taken from offir.e.................................
shall announce decisions of court..................... . . . . . . . . .. .. . . . . ..
record opinions filed..................................................
entitled to copy supreme court reports..................................
election and tern1 of.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • • . . . . . .
bond not to be less than ten thousand dollars...........................
when clerk of court for trial of contested state elections. . . . . . . . • . • • . . . . . .
duty of in such case... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
may issue subpamas... .. . . .. . . . . . . . . .. . . .. . . . •. . . • •
or execution on judgment . . . . . . . . . . . . . . . .
vacancy in nffice of to be filled by judges of..............................
to pay costs to clerk of court below. . . .. . . .. . . . . . . . .. .. . . .. .. . . .. . . .. .. .
to docket and arrange causes, and publish list of......................•.
salary of.. . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .........
must charge and collect fees .............•........••..............•••.
if fees not paid to issue execution ......................................

146
147
148
149

1[,9
583
678
720
722
723
727
783
2946
3203
3771
3771
3773

31
31
31
31
35

161

176
181
181
181
181
188
732
789

886
886

886

CLERK OF TOWNSHJP. See TowNSHIP CLERKelection register to be kept by ...................................... 595, 596
to be a member of board of registry.................................... 595

CLOVER SEED-

163
163

.,

standard weight of bushel of. .. .. .. .. .. .. .. .. . . .. .. .. . .. . . .. .. .. .. .. .. 2049

552

COALstandard weight of bushel of .. .. .. .. .. .. .. .. .. .. .. .. .. . . .. .. .. . .. .. .. 2049

552
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Page.

Section.

COAL LANDS. See DRAINS AND DITCHESdrainage of.....••............••.........•...••......•..•............ 1228

316

COAL 1\IINESdrainage of, how done; damages assessed .............................. 1228

316

COAL OIL.
cities and towns may regulate sale of, ch.172, laws of 1878 .•.............
adulteration for sale, punished ........................................ 3901

150, 151
921

CODEdistribution of, ch.15, laws o£1874 .............................. .
8
operation of.........................•........................•.•..... 46-54
12, 13
not recokoned as one incitation of statutes, but as "code''................ 46
12
repeals prior, public or general acts revised therein. . . . . . . • . . . . . . . . . . . . . . 47
12, 13
did rf'peal local acts unless so expressed or repugnant. . . . . . . . . . . . . . . . . . . 48
'13
when to take effeet. . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 49
13
repeal of statutes did not afi'ect right8............... . . .. .. .. . .. . . . . . .. . 50 ns
13
nor penalty or forfeiture except where mitigated by code................. 51 ns
I:~
13
suits ~nd p~~~ecutions p~~ding,~ot aff~ct~~ by........................... 52
meamng of heretofore and hereafter . . . . . . . • . . . . . . . . . . • . . . . . . . . . . . 53
13
acts conflicting with code give way thereto..............................
54
13
when public and special acts not repealed .............. :................
ns
13
rights governed by Jaw in force when accrued...........................
ns
13
acts in amendment of, how published................................... 38
7, 8
provisions of apply to ordinary and eqmtable proceedings ................ 2520 n
634
to be Jil.Jerally construed.. .. .. .. . • .. . .. . .. . . .. • • .. .. .. . . .. . .. 2528 n
635
revised and annotated, made evidence .................................. 3718~
875
CODICIL. See WILLSis included in the term will............................................

I

I

45 sub.

12

COHABITATIONwhen, as husband and wife make illegal marriage valid ....•....•....... 2201 n

587

COCKPITSkeeping of punished ...•..........•...•.•...•.•...................... 4033

948

COKEstandard weight of bushel of. . . • . . . . • . . • • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2049

552

COLLATERAL SECURITYperson taking, forfeits mechanic's lien, when ....•.•...•.•.............. 2129 n

573

COLLECTION OF TAXESauditor's warrants received in full for ................................ ..
paid in legal tender and national bank notes .......................... ..
treasurer of state to receive the same .................................. .
no demand for taxes necessary; tax payer attend and pay ............... .
notice of sale in case of distress, given ................................. .
deputy collectors appointed to collect, powers of........................ .
com{lensation of deputies....................................... . .... .
sr.ec~al agents may b!J employed ...... : ............................... .
when tre<lsurer 1s reststed, may call asststance ....................•.....•
taxes certified to another county, when ................................ .
effect of so certifying, and mode of collection ......................... ..
return to be made to p10per county. . . . . . . . . . . . . . . • .................. .
when taxes delinquent; lien; penalty .............................. : .. .
penalty after delinquency ............................................ .
remissiOn of penalties and interest on personal tax, ch. 20, Jaws 1874 .... .
treasurer to give receipt for taxes paid.. . . . . . . . . . . . . . . . . . . . . . . . . . ..... .
treasurer must apportion consolidated tax ............................. .
county auditor to keep accounts with treasurer ......................... .
treasurer to refund taxes when...........•............................•
when tax sale will be invalid .......•..........•......................•
when and how lands and lots sold for taxes . . . . . . . . . . . . . . . . . . . ....... .
tax sales of land in "Lee county," ch. 46, Jaws of 1874 ................. .
when lands and lots may be sold for Jess than taxes, etc., ch. 79, laws of
1876 ............................................................ .

215

854
8'>5
856
8f>7 n
838
8;)9
839
n
860 n
861
8fl2, 863,
864
865 n
866 n
867
8!i8
869
870
871

209
209
209
209
210
210
210
210
210
210
211
211
211
211
212
212
n
212,213
213
n
213
n
213
214
n
214,215
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Section.

COLLECTION OF TAXES--CoNTINUEDnotice of tax sale to be given, what to be............................... 872
manner of giving notice...... • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 878
costs of publication; notice filed........ . . .. . . .. .. . . .. . . . .. . . .. . . .. .. . . 874
place and hour of sale.......................................... . . . . . . . . 875
who to be considered the purchaser..................................... 876
for what tax homestead may be sold.................................... 876
sale continued from day to day. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 877
unless purchaser pays forthwith, land re-sold.......... . . . . . . . .. . . .. .. 878
owner may pay before sale............................................ 879
informalities and irregularities not to affect sale......................... 880
treasurer to file certificate of published notice; form of................... 881
county auditor to attend tax sale; duties............................... tl82
when sale may be adjourned.......................................... 888
failure of duty by auditor and treasurer puniRhed....................... 884
when sale void for fmud of treasurer................................... 884
auditor and treasurer not to be interested in sale........................ 885
when sale may be made in subsequent month........................... 886
certificate of purchase, contents and form. . . . . . . .. . . .. . . . . . . .. . . . . . . . . . . 887
certificate may be assigned, record of. . . . . . . . .. . . .. . . . .. . .. . . .. . . . . . . . . . 888
purchaser may pay subsequent taxes................................... 889
redemption from tax sale, how efl'ected................................. 890
who may redeem, and terms of redemption........... . . . . . . . . . . . . . . . . . .
certificatn of redemption, when and how made.......................... 891
when infants and lunatics may redeem................................. 892
how redemption effected after deed made................... .. . . .. . . . . .. 898
notice to be given before deed made.................................... 894
when deed made to purchaser or assignee............................... 895
fonn of tax dPed............................................. . . . . . . . . 896
effect of tax deed..................................................... 897
of what facts presumptive evidence, of what conclusive.................. 897
effect of mistake or fraud in tax sale................................... 897
provisions of code not to affect prior sales. . . . . • . . . . . . . .. . . . . . . . . . . . . . . . 898
purchaser held harmless where sale wrongful.:. . . . . • • . . . . . . . . . . . . . . . . . . 899
effect of sale of school or university lands. .. . . . . . . . . . .. . . . . . . .. . . . . . . . . 900
effect of sale of lands exempt from taxation .......................... 900, 901
when purchase money refunded........................................ 901
limitation of actions to recover lands sold for taxes...................... 902
acts of officers de facto valid as acts of officers de ;'twe................... 903
sale not invalid when assessed in wrong name........................... 904
certified copies of tax books. evidence................................... 905

n
n
n
n
n
n
n

216
216
216
217
217
\!17
217
217
217
n
218
218
n
218
n
219
219
219
n
219
n
219
n
220
n
220
n
220
n 220,221
n 221, 222
n 222,228
n
228
223
224
n
224
225
n226,227
n
226
n
227
n
228
n 229, 230
n
230
230,231
231
n 231,232
n
2::J2
233
233

PEDDLERS.
amount of peddlers' license collected................................... 906
how license obtained, penalty for selling without........................ 907
license collected from public shows, ch. 131, laws of 1876................

2:33
283
233

COLLECTOR. See TowNSHIP CoLLECTORCOLLEGE. See AGRICULTURAL CoLLEGE ........•.........•••........ 1103, 1116

279

COLLEGE FOR THE BLINDtrustees of, number and dection of. . . . . . . ..........••.................
members of general assembly ineligible ............................... .
trustees have general supervision of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..
quorum of, for cransaction of business ........................... .
compensation of..•.............................................
to fix compensation of officers of................................. .
to appoint officers of....................................... . .. .
steward of, duties of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . .............. .
non-residents entitled to benefits of, when.. . ........................ ..
election of president of; treasurer to give bond ....•.....................
no indebtedness to be created .....•........................•....•••....
appropriation for ................................................ 1675,
principal of, to report to the governor, when ............................. .
clothing tor pupils, how procured ......•...............•..............•

46!i
465
46.5
465
46.)
465
465
466
466
466
466
466
466
466

1664
1665
1666
1667
1G68
lt569
1670
1671
1672
1673
1674
1676
1677
1678
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Section.

COLLEGE FOR THE BLIND-CoNTINUEDhow appropriation to be drawn ... ·....................................
education of pupils in, at expense of state ...............................
county superintendent, report all blind in his county .....................
vacancies in board of trustees, how filled ...•...........................

1679
1680
1681
1684

466
467
467
467

COLOR OF TITLE-what deemed in favor of occupying claimants ....................... 1982-1984 ns

5:36

COLLUSIONjudgment for penalty or forfeiture, rendered by, is void ...•.............. 3272

818

CO-MAKERof note when sued may plead counter-claim ............•••.............. 2()61

673

COMMANDER IN CHIEFgovernor is, of.militia, etc .......................... :.......... . . . . . . .

1184

COMMENCEMENT OF ACTIONS. See ORIGINAL NOTICEby serving the defendant with an original notice; contents of ............ 2!i99
when deemed discontinued ............................................ 2GOO
time and manner of service of original notice ....................... 2601-2603
when notice may be served by publication; manner of............... 2618-2619
return on notice, what to state ........•....•.•..................... 2604--2605
defPctive return may be amended .............•........................ 2606
when served on Sunday ......................•........................ 2607
may give notice of no personal. . . . . . . . . • • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 2608
truth of return, how proven ..........•...•............................ 2609
how notice served on county ..............•..•......................... 2610
how served on private corporations .........•..•................... 2611, 2612
on municipal corporations............................ . . . . . . . . . . ...... 2612
on agents in county.......................... . • . . . . . . . . . . . . . . . . ..... 2613
on minors . . . . . . . . . . . . . . . . . . . . . . . . . . . . ............................. 2614
on insane persons ................................................ 2615-2616
on prisoner in penitentiary ............................................ 2617
when defendant held to appear ....................................... 2620
actual service in or out of state supersedes pubhcation. . . . . . . . . . . . • • . . . . 2621
unknown defendant, mode of serving notice on ..................... 2622-2625
appearance to actions, how made ...................................... 2626
when only part of defendants served, proceeding .................•.•.... 2627
third persons presumed to have notice of action, when........ .
. •.•.. 2628
notice of, when property in another county ............................. 2629

n
n
ns
ns
n

n
n
n
n

n
n
n

COMMISSIONgovernor to appoint to examine accounts of state officers • . • . . . . . . . . . . . . . 759
report of, action of governor.......................................... 760
compensation of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 764
powers of............................................................ 765
COMMISSIONERS IN OTHER STATESappointed and commissioned by governor ...... ·~.......................
powers and authority of. . . . • . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • •
official seal of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • .
effect of signature and seal............................................
compensation allowed to......................................... . . . .
oath and acknowledgments before . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
how they must qualify; oath of........................................
secretary of state to certify to qualification of. . . . . . . . . . . • . . . . . . . . . . . . . . .
list of, published by secretary of state..................................
power of commissioners of other states in Iowa................... . . . . .
record of appointments of kept in secretary's office......................

267
267
268
269
270
271
272
273
274
2i5
276

COMMISSIONER. See RAILROAD COMMISSIONERSto examine and report upon proposed highway.......... . . . . . . . • . . . . . . .
not confined to matter of petition......................................
must consider public and private convenience ............•........• :....
no further proceedings when report adverse ...................... -......
when to lay out highway ......................................... 928--

924 n
925
926
927
929

656
657
657
661
658
659
659
659
659
659
639
660
660
660
660
660
662
662
662
663
664
664
665
185
18.5
185
185
57
57
57
57
57
57
57
57
58
58
58
239
239
239
239
239
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COMMISSIONER-CoNTINUEDmust be sworn .......... , . . . . . • . . . . . . . . . . . . . . . . . . . . . . . • • . • . . . . . . . . • . . 930
appointed to fix rates between connecting railways .....•..•......... 1293-1295 n
when appointed by court to convey land ............................... 2886
deed of, what to contain .•..........•..•..•.•...•••..•.........•...... 2887
conveyance of, passes title to purchaser .....•....................... 2888-2889
conveyance of, passes no right until approved by the court ..•............ 2890
how executed ........................................................ 2891
must be recorded in recorder's office .................................... 2892
may be approved in vacation ......................................... 2893
appointed to appraise damages, compensation of...............•..•..... 3813
COMMISSIONER OF IMMIGRATIONappointment and duties of, ch. 168, laws of 1880 ....................... .
appropriation for use of office of, ch. 168, laws of 1880... . ............ .
salary of ....................•......•...............................

Page.

239
340
722
722

722
722
7:!2
722
722
899
1099
1099
llOO

COMMISSIONERS OF INSANITY. See HosPITAL FOR INSANEappointment and organization of board of.......................... 1395-1397
jurisdiction, power and proceedings of............................. 1398-1412

376
377-382

COMMISSIONS-

.
by secretary of s~ate .......... : ........................ .. 62
appomted by governor to examme accounts of state officers .•...........• 7f.l9
report of. ..........•..........•................................••..• 760
compensation of...........•..............•..........................• 764
powers of.........................•..............................•.. 765
coun~ersigned

15

Hl·'>

185
185
18.)

COMMISSION MERCHANTS. See WAREHOUSEMENdeemed owners of consigned property, for taxation.... . .. . . . . . . . . . • . . . . • 804
have lien on property stored with ..................................... 2177 n
proceedings of, to enforce lien .................................... 2178-2180
COMMITTEES OF GENERAL ASSEMBLYstationery for, how supplied, ch. 1, laws 1874...........................
may issue subpamas for witnesses......................................

196
582
583

17

5
4

COMMON CARRIERS. See RAILWAYSliability for careless handling of baggage or property ..•................ 2183
cannot limit their liability as common calTiers ..............•...••...•.. 2184
prohibited from bringing intoxicating liquors into state .................. 1553
have lien on property for freights ...................................... 2177
proceedings by, to enforce lien., ................................... 2178-2180
when actions brought against ......................................... 2582

n 584,585
n
585
418
582
n
682
n
651

COMMON COUNTSin pleading abolished ................................................. 2644 n

667

COMMITMENTwan-ant of, for contempt......................... . • · ....• • • •• · ·• · • · 3498
for failing to give security to keep the peace ............................ 4120
on preliminary examination ....................................... .4245-4247 n
conviction before a justice of the peace .......................... .4693--4695
in district court ..................................... .4513-4517

837
984
1001
1070
1046

COMMON ROADS. See HIGHWAYS.
COMMONtenancy in, by_Sonveyance to two or more ............................... 1930 n
walls in, see WALLS IN CoMMON .................................. 2019-2030 n

524
548

COMMON SCHOOLS. See ScHOOLS.
COMMUTATION. See PARDONS.
COMPANIES. See CoRPORATIONS.
COMPELLING TO MARRYany woman against her will, punishment for ......•..••••.•••..••.•.••• 3862 n

914
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COMPENSATION OF OFFICERS-

Section.

of members and officers of the general assembly. . . . . . . . . . . . . . . . . . . . . . . . . 12
44
for publication of statutes in newspapers...............................
of surgeons giving evidence before coroner.............................. 368
township collector.................................................. 407
councilmen or trustees of cities or towns.............................. 505
marshal of incorporated towns. • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 515
mayor . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . 519
city clerk.......................................................... 5"3
officers of cities . . . . . . . . . . . . . . . . . . . . . • • . . . . . • • . • . . . . . . . . . . . . . . . . . . . 524
certain city officers, chapter 56, laws 1878..................... . . . . . . .
marshal of cities of the second class. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . 5:33
first class . . • . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . 5B6
police judge................................................... . . . . 544
electors of pre~ident aJ?d v~ce-president.............. :. . . . . . . . . . . . . . . 669
officers and witnesses m tnals of contested county elections............ 706
j uclges of............................................. . . . . . . . . . . . . . 710
judges in, of state officers~............ . . . . . . . . . . . .. . . . . . . .. . . . . . . . . 726
commissioners to examine accounts of state officers....... . . . . . . . . . . . . 764
deputy county officer, board of supervisors to allow....... . . . . . . . . . . . . 771
county treasurer, for certificate of taxes due. . . . . . . . . . • . . . . . . . . . . . . . 848
trustees of hospital for the insane .............................. 1384, 1386
agricultural college and farm ............................. 1608
soldiers' orphans' homes ......••..............•...•....... 1626
state reform school..... . . . . . . . . . . . . . . . . . . . . •.....••.... 1646
college for the blind ..........................•..•.....•.. 1668
of county superintendent........................................ . .... 1776
of attorney collecting school fund taxed as costs .................•.•..... 1873
for transcribing records ...............................•••....••••... 1973
of guardians, to be allowed by court . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 22-56
of executors fixed................................ . ...........•....... 2494
court may make further allowances, when............................. 2495
of governor and private secretary................. . ................... 3755
secretary of state and deputy .................................. 3756, 3778
auditor of state and his deputy ..............................•. 3757, 3778
treasurer of state and his deputy .................................... 3758
register of the state land office and his deputy .................. 3759, 5778
register of state land office and deputy, chapter 73, laws 1878..... .. . . .
superintendent of public instruction and deputy ....................... 3760
adjutant general. ....•.....•.•..•........•...............•......... 3761
state librarian.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3762
superintendent of weights and measures • . . . . . . . . • . . . . . . . . . . • . . . . . . . 3763
state printer .................................................. 3764-8766
binder .....•.......••..•.......•..........•.••.......... 3767, 3768
of jud,ges-of supreme court ....................................... 3769, 3'179
attorney general's salary .........•...•...............•.••............ 3770
clerk of supremG court ..................................•.•..••. 3771, 3773
of judges-of district and circuit courts .......•..................... 3774, 3779
of district attorneys ............................................. 3775, 3776
of short-hand reporters ................................•.............. 3777
salaries to be paid monthly ......•..................................... 37EO
clerk-of district and circuit courts, salaries of .........•............. 3781-3787
and fees of sheriff.. . . . • . . . . . • . . ......•.......................... 3788-8790
ofmemberd of board of supervisors ...........•..................•...•.. 3'191
of county recorder .................................................... 3792
treasurer......•....•••...•............................. 3793-3786
auditor ..............•.......•.....•................... 3787, 3798
of coroner........................................................... 3799
county surveyor .................................................... 3800
notaries public ................•....•..•..........................• 3801
sealer of weights and measures .... : ....••........................... 3802
inspector of lumber and shingles ......................•..•.••........ 3803
justices of the peace................................... . ...... 3804-3306
constables .............•........•..•.......................... 3805-3807
trustees of township ..•.......•....•...•.••....•.................... 3808
township clerk ..................................................... 3809
assessor. . . . . . . . . . • . • . . • • . . . • . . . • . . . . . . . . . • . • . . . . . . • . . . • . . . • . •.• 3810

!'age.

2
10
tlO
!JO
115
117
118
n
120
120
135
123
123
n
127
173
180
180
181
185
n
186
208
B74
451
457
460
461
485
511
541
n
598
n
629
629
883
883
883
883
883
883
884
884
884
884
884
885
886
886
886
886, 887
n
887
887
8t8
888, 889
891
893
894
894
895
896
896
896
896
896
896, 897
897, 898
898
898
899
n
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COMPENSATION OF OFFICERS-CoNTINUEDOF WITNESSES, JURORS AND SPECIAL CASES.
of jurors ............................................................
jury fee taxed as part of costs ..........................................
of appraisers and commisoioners .......................................
of witnesses ...•••..•.•......•.•••.....••...•...•..••......••..••...
unralled for witness fees, how di:;posed of ................•........ 3815,
of witnesses for defense in criminal cases, how paid... . . . . . • . • . . . . • . . . . . •
where no fees fixed . • . . . . . . . . . . • • • • . . . . • . • • . . . . . . • . . . . . . . . •••....••••
for carriage hire for conveying prisoner . • • ••............•...•••••.....
for taking up estray or trespassing animals .••............•.......• 3821,
of public printer for estray notice ......................................
of persons for laying out and changing highways .....•.•..•..••.•.•....
of tommis:<ioners of imanity ..........................................
of vis1ting committee for hospital for insane ........•.•.........•••..•••
of messenger sent for election returns . . • .. . . . . . . ......................
for solemmzing marriage .•.............•......•......•....•....••...•.
of attorney appointed to defend criminals •.......•...•....•..•.•• 3829,
for publication of legal notices ........................................
for printing delinquent tax-list ......................................
of arbitrators . . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . • • . . . . . • . • . . . • • • • • •
for taking depositions ..•.......•......••..........•....•...•.....•...•
person charging fees to give receipt therefor if demanded ..•••.•••.•....•
fees paid for services when rendered ..................................
for posting up advertisement ........ , .................................
officers to keep list of fees posted up in office ............................
penalty for taking h1gher tees than allowed by law •.......•....•....••..
county in which offense committed to pay costs ...•.........•.....•..•.•
when fees may be required to be paid in advance .........••.......•.•..•
fees as distinguished from salary, how paid ....•...•...••..••••.....•.•
county officers furnished with offices, fuel, lights, etc ..........•••..•...•
of clerk for acknowledging satisfaction of mortgage .••••..•.•..••...•...
of ofiiters and employes of penitentiary at Fort .Madison .........•.••...•
to be paid monthly ...................................................
of visitors to penitentiary appointed by governor ................••.....•
COMPETENCY OF WITNESSES.

Section,

Page.

3811
;3812 n
3813
3814
3817
3818
3819
3820
~822

38:!3
3824
3825
3826
3827
3828
3831
3832
3833
3834
3835
31'136
3837
3838
3839
3840
3841
3842
3843
3844
3328
4i83
4784
4804

n
n

n
n
n
n
n

See EviDENCE ..................... 3636-3640

COMPLAINTof apprentice or other person against master ...•.•••........•.........•.
serviCe of. upon master. . . . . . . . . . . . . . . . . . . . . . • • . . • . . . . • • . . . . . . . . . . . . . .
mmt be anRwered under oath.. . . • . . . . • • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . •
judgment upon................................... . ...••.....•....•..
by master against apprentice, and answer thereto ............ 2294, 2295,
issues how joined and tried ...................................... 2296,
against parents when entertained........ • . . . . • • . • • . . • •......... 2:)01,
amwer and proceedings thereon .................................. 2003,
preference given over other causes ....••....•.••...................... ,
COMPLETE RECORDwhen required to be made, and book ............................. 2492,

899
899
899
899
900
900
900
900
901
901
901
902
903
903
903
903
903
904
904
904
904
904
904
904
904
905
905
905
905
811
1086
1086
1089
857

2288
602
2289
603
2290
603
2291
603
2298
603
2299
603
2302 n 603, 604
2304
604
2305
604
197

COMPROMISE OF CIVIL ACTIONSoffer to by the defendant, effect of.. . .. .. • .. .. .. . .. . .. .. . . .. .. .. .. . .. .. 2900 n
conditional offer, effect of. . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . • . • . 2901
offer of, not cause for continuance ..................................... 2902

45
724
725
725

COMPROMISING CRIMINAL ACTIONScrrtain misdemeanors may be .........................................
party injured must acknowledge satisfaction .............•...••.••.••••
when done is a bar to prosecution ......................................
cannot be except as provided by law ......... ~ ........................

4708
4109
4710
4711

1072
101!3
1013
1073

COMPROl\IISING OFFENSES.
what offenses may be, and when ......................................
manner and terms of... . ......... ,', ............................ 4709,
when a bar to second trial .............................................
can be in no other manner except as provided in code .•.••.•••.••.•.••..

4708
4710
4710
4711

1072
1073
107:3
10i3

12i5
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COMPOUND-

Section.

Page.

when executor may compound debts due estate ....................•.... 2382

614

COMPOUNDERof offense may be indicted and tried before principal .•••................ 4316

101.)

Cm.IPOUNDING FELONIESdefined and punished . . . . . • . . . . . . ........••.........•......... 3951, 3952 n

93:3

COMMUTATION OF PUNISHMENTby governor, when .......................•.........•.......•.......... 4713 •
constitutional provision ......................................•........

1073
1184

CONDEMNATION OF PHIVATE PROPERTYproceedings for, for mill-cbms and races .•.•.•... · •.•.......•.•.•. 1188, 1206 ns 309 311
when allowed for drainage of Rwampy lands ...............•.•..... 1217-1227
'
for dram age of coal lands ..•........•...............•.... 1228 314, 316
for drain through two or more counties, ch. 121, Ia.ws 1878.......... . . • . .
317
cities and towns may take tor public use......... . . . . . . . . . . . . . . . • . . . . . 464 n
104
proceeding by cities for condemning ..............••.....•.....•••• 476, 477
107
provisions for same, ch. 8~, laws lt:'80.... . . . . . • .. . . . . . . .. . . . . . • • . . . . . .
318, 319
when allowPd for water-power improvements, proceedings for ....... 1236-1240 319, 320
extent of, for railroarl track ............................................ 1241 n
320
atl.ditional allowed for dams and reservoirs................. . ......•.••. 1242
321
may lay down pipes through adjoining lands ...................•........ 1243 321, 322
sheriff to summon jnry on request of either party .................•.•... 1244 n
322
application in writing, jury to assess all damages in the county .•••....... 1245 n 323, 324
32.-1
proceedings as to land of infant or insane person ..••.............•...... 1246
notice given to non-residents, manner of giving.; •..•....•.••....• 1247, 1248
324
assessment of damages. how made and returned ..................••.•.. 1249
325
proceedings where dwelling house, garden or orchard affected ....•••.... 1200
325
1f a juror die, sheriff to summon talesman ...••.....• - .•............... 12.51
32.5
who to pay costs of proceedings ........................................ 1202
32.~
report or verdict recorded, effect of recording. . . . . . • • . . . . . . . • . . • •.. . . . . . . 1203
32.''i
assessment may be appealed from to the circuit court, when .............. 1254 n
32.5
when appeal will not delay work on the road ........................... 1255 n
32.')
acceptance of damages paid, a bar to an appeal. ........................ 1206
326
326
trial and proceedings on appeal............. • .................... 1257-1259
where a smaller sum is allowed on a11peal, what paid .................... 12.)9
326
when right of way lost by non-user ............................... 1260, 1261 326, 327
rights and duties of corporations respecting highway crossings ....... 1262-1265ns327, 328
rights and duties of, as to bridges and abutments .......•.•........•.••• 1266
328
liable for damages for negligence ...................................... 1267 n
328
cattle guards-when to be constructed ................................... 1268 n
328
when Janel may be taken for other improvements ...•.•.......•...•.•••• 1269
329
when cities and towns may take lands ................................. 1:140
329
329
when the state may condemn .................................... 1271, 1272
u:ays to mines and quarriers-when land taken for, ch. 34, laws 1874.......
329, 330

CONCEALED WEAPONScarrying of, punished ................................................. 3879

917

CONDITIONAL SALESinvalid unless by deed and recorded .................................... 1922 n

521

CONFESSIONof defendant not sufficient unless corroborated ...•.•...•••......••.••••• 4427

CONFESSION OF JUDGMENT-

may be entered by clerk without action.- ...............................
can only be for money due or to become due .....••.................•.•.
verified statement filed with clerk.................. . ...................
c!Prk to enter judgment thereon .......................................
defendant may offer to confess, when.. . . . • • . . . . . . . . . . . . • • . • • • • .. 2898,
may be entered by justice of the peace ................................

CONFIDENTIAL COMMUNICATIONS-

1030

2894
2895
2896
2897 n
2899 n 723,
3566 n

communicr.tions between husband and wife are .. •..........•.•...•.....•• 3642 n
professional confidence protected .................................. : ••.. 3643 n
. official confidence protected. . . . . . . . . . . . . . . . .. . . .. . . .. . . . . . . .. .. • . • . . . • • 3644 n

722
722
722
723
724
847
860
860
860
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CONGREGATIONSworshiping, disturbance of punished ........................•..... 4023, 4025
946
CONGRESSlPgislative journals sent to library of ..................................• 64
15
election of meu1bers of, certified by governor ....•....................... 658
172
CONSANGUINITYdegrees of, computed according to civillaw ......•...................... 45 sub. 24, 12
of judge or justicP. disqualifies ...................................... . 190
41
when ground for change of venue ..........•........•••...••.......... 2590 n
653
CONSERVATORS OF THE PEACEwhat officers are ................................................ 4109, 4110
982
CONSPIRACYdefined and punished . . . . . .............•............•.......... 4086, 4087 n
what evidence necessary to convict for .................................. 4425

975
1031

CONSIDERATIONcontracts in writing import ............................................ 2113 n
want or failure of, when pleadable as a defense .......................... 2114

569
569

CONSOLIDATEDwhen civil actions may be ............................................. 2734 n
CONSTABLEnot to act as attorney of any party . .. . . .. .. .. .. . . .. . .. .. .. .. . .. .. .. . .. 342
purchase of property by, at sale made by him, void..................... 343
to execute and return warrant of coroner . . . . . . . . . . . . . . . . . . . . . . . . 354, 362
number and election of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 389
to serve notices directed to them by trustees or township clerk. . . . . . . . . . . . 398
is ministerial officer of justices of the peace..... . . . . . . . . . . . . . . . . . . . . . . . . 399 n
to be elected in each even-numbered year.............................. 590 n
additional constables, when to be elected............................... 592
when con~idered county officers........................................ 593 n
to attend election and preserve order when required..................... 612
to arrest disturbPrs of election................... .. . .. . .. .. . . .. .. . .. . .. 613
bond to be fixed by board of supervisors, but not less than five hundred
dollars... . .. . . .. . . .. . . .. . .. .. .. . .. .. .. .. .. .. .. .. .. . . .. . .. . .. .. . . 678
vacancy in office of, when filled by appointment......................... 794
township trustees to make, and clerk to record.......................... 795
judgment obtn,ined against on motion .................................. 2906 n
to take answers of garnishee in justice's court ........................•. 3607
is executive officer of justice's court ..................................... 3632
special may be n,ppointed, who must give bond .......................... 3630
compensation of ................................................. 3805-3807
fees of in cases of estrays and trespassing animals ....................... 3822
for receiving consideration for neglecting, etc., to perform duty, punished. 39cl8
falsely assuming to be, punished . . .. . .. .. . .. .. . .. .. .. .. . .. . .. .. . . .. .. . 3!J62
stirring up quarrels by, punished ...................................... 3964
oppression by, punished.. . . . . . . . . . . . . . . . . . . . . ........................ 3969
CONSTITUTION OF IOWAboundaries of state defined in.. . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . •
natural rights, what declared to be ........................ ·.. . . .. .. .. .
n
political power inherent m the people.................. .. .. .. .. . .. . .. .
government for protection of people. .. . . . . . . . . . . . . . .. . . .. . . .. . . .. . . . . . .
free exercise of religion guaranteed. . . . . . . . . . . .. . . . . . . . .. . . .. . . . . .. . . . .
taxes for support of religion not to be levied. . . .. . . . . .. . .. . . .. .. .. . .. .. .
no religious test required as a qualification of civil office.................
religious opinions create no incompetency .. . . . . . . . . . . . . . . . . . . . . . . .. . . .
dueling disquahfies for holding office.. . . . . .. . . .. . .. . .. . .. .. . .. .. .. .. .. .
n
all laws to have a uniform operation.......................... . . .. . .. .
liberty of speech, and of the press not to be abridged.. . . . . . . . . . . . . . . . . .
in action for libel, truth may be given in evidence.......................
personal security not to be violated....................................

688
76
77
78
84
86
86
162
162
162
165
165

175
190
190
720
721
856
855
897
901
932
9:~4

935
935

1171
1172
1172
1172
1172
1172
1172
1172
1172
1172
1172
1172
1173
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CONSTITUTION OF IOWA-CoNTINUEDno warrant to issue without probable cause ...........................•.
right of trial by jury to remain inviolate .................•.............
person accused to have a speedy and public trial. ...................... .
when offensf'R to be tried before a justice of the peace, without indictment.
higher criminal offenses prosecuted by indictment ...................... .
except in the army, navy and militia when in actual service .......•
no person to be tried twice for the same offense ...........•..•......•..•
all persons bailable before conviction except for capital offenses ..........•
writ of habeas corpus not to be suspended, except, when .......•......••.
the military subordinate to the civil power ............................ .
quartering soldiers in time of peace and war... . •....•.....••••........
what constitutes treason against the state ......•...•...................
evidence required to convict of treason .....•..••....••••..........
excessive bail, fines or punishment not to be inflicted ..............••.•..
just compen~ation must be paid for pnvate property taken for public use ..
no imprisonment for debt except when ................................ .
the right of the people to assemble and petition for redress of grievances,
secured .••• , •...................•....................•.•.•.....
no bill of attainder ex po.~t facto Ia w, etc., to be passed ................. .
foreigners becoming citizens to enjoy same 1~ghts as native born citizens ..
slavery in the state prohibited ....................................... .
reservation, how long valid................... . ...•...•.•.•..........•
rights retained and not enumerated not to be impaired.. . ..........•....
what citizens may exercise the right of suffrage ........•................
p)edors when privileged from alTest. ...••....•.••..•.•...•...........•.
who are not residents of this state ..................•••••....••........
what persons not entitled to vote ...................................... .
all elections to be by ballot. •........•.................••..•••.........
the government divided into the legislative, execuhve and judicial departments .............•...•..•.......•••...............•.•...••••..
general assembly to consist of a senate and house of representatives ••••...
sessions of general assembly to be biennial. . . ......................... .
members of the house of representatives, how chosen .....••......••.•...
what persons eligible to be members of the house of representatives ..•..•
senators, how chosen; qualifications ..•...•............................
•
number of, and classifieatwn ......•...•................••.....
elections. contested and otherwise, how determined ..................•••
quorum, how constituted........ . . . • . . . . . . . • . . . . . . .................. .
authority of the two houses of the general assembly ..•...........•••••••.
members of general assembly at liberty to protest........... . .....•..•..
governor to issue writs of election to fill vacancies ................•.•....
doors of each house to be open, except when... .. . . .. . . . .............. .
adjournments, how effected .............•••.........•.•..........••••••
bills may originate in either house ..•........•.........................
to be approved by the govemor .....•........................•....
rejected by governor, passed by a two-thirds majority becomes
law .................................................... .
no bill passed without a majority of all the members elect ...............•
statement of receipts, etc., to be published ............................. .
house of representatives to have sole power of impeachment ............. .
senate to try all impeachments ...................................... .
who liable to impeachment ......•....................•.......•...•...
what judgment to extend to .......................................... .
members not to be appointed to office ................................. .
persons, how rendered ineligible to be members of general assembly ..... .
money from treasury, how drawn ..................................... .
members of genPral assembly, compensation of. ..•.............•....••..
laws to take effect 4th of July, and by publication .•••..••.....••....•..
divorce, lotteries, etc., local or special laws ..............•..........•••.
extra compensation not allowed, when .............................. ..
members to take oath ..........•.......•...•.......••.•••.••........•
ccnRus, apportionment ..........................•.....•..............
districts, ratio of representation ....................................... .
how members to vote ................................................ .
executive power of the governor ....................................... .

n
n
n
n

n
n
n
n

n

1173
1173
1173
1173
117:-l
1173
1174
1174
1174
1174
1174
1174
1174
1174
1174
1175
1175
1175
1116
1116
117li
1176
1176
1177
1177
1177
1177
1177
1177
1178
1178
1178
11'18
1178
1178
1178
1178
1179
1179
1179
1179
1179
1179
1179
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1179
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10SO
1080
1080
1{)80
1080
1081
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1082
1082
1083
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coNsTITUTION oF rowA-CoNTINUEDgovernor and lieutenant governor, how elected ...•...•.....••. - ..•......
eligibility of..........................••....•............•...
commander-in-chief of the army and llavy......... . •..•......•..•.•.•
governor, officers of state to furnish required informaiion to .•...•........
must see that laws are executed ............................ ..
may convene assembly.................................... .
communication to general assembly . . . . . . . . .....••......•...
must not hold any other office .............................. .
when term commences ..•....•..•...............•...••.....•
his power as to reprieves, etc ..•......•........••............
must keep state seal; and sign all grant~ and seal them .••...•
lieutenant governor, election of; qualification of...................•.....
must hold no other office .........••.........................
term of office; when to act as governor ...................... .
shall be president of the senate .. .. .. . .. . . . .. .. .. .. ....... .
secretary of state. . • . • . • . . • . • •.....................................•
auditor of stnte ..••..•..•.•..•...•...........................•.......
treasurer of state .................•..........................•.•.•••.•
judicial department; courts, kind and number ..................•..•.•..
supreme court, juc)ge_s ~f .••... : •...,. ..••..••..........•..••......•••••
JunsdiCtwn of ........................................ .
district court, ju~ge~ a:nd term of..................................... .
JUrM<hcbon of.......•...•.....•............•...•........
judges con~ervators of the peace ...................................... .
salary of supreme judges ............................................. .
of district judges . • . . . . . . . . . • • . . . . . • . . . . . . . . . . . . . .•......•...•
llumber of judicial d1stricts ......................................... ..
elections and terms of judges ......................................... .
attorney-general and term ..............••.•.................•....•.•..
district attorney, election and term .................................. ..
g\n_e!al system of practice ................ : .......................... .
m1hba .........•...............•...............................•....•
state debts .......................................................... .
banking .......................................................... ..
power of legislature over corporations ................................. .
board of education .................................................. ..
s~hool funds and school lands ........................................ ..
amendments to, how made ......••..........•...•...•..........•..••..
new counties limited in territory ..................................... ..
boundaries of the state changed, how . . . • . • . • . . . . . . . . . • . . . • • . • •.•.....
oath of office ........................................................ .
seat of government fixed .......•..•.....••...............••.........•
jurisdiction of justice ofthe peace ................................... ..
vacancies in office, how filled ........................................ .
constitution the supreme law of the land ............................... .
schedule of provisions ..••...•..............................•.........•
amendments to ............................••................••.......
propositions to amend, ch. 114, laws of 1876 .......................... ..
constitutional convention, ch. 64, laws of 1880.••••..••.•.••.••..••••..••

1183

1184
1184
ll84
lt84

1184

1184
1184
1184
1184
1185
1185
1185
1185
1185
1185
1185
1185
ns 1185
1185
1186
1186
1186
1186
1186
1186
1186
1186
1186
1187
1187
1187
1187
1187
1188
1190
1191
1192
1193
1194
1194
1194
1193
1194
1194
1194-1197

11!17
1198
1199

CONSTITUTION OF THE UNITED STATEsprovisions of. . . . . . . . . . . . . . . . . ............•..............•..•........
amendments to ............•..........••..•....•.•..••....•......•....

1160
1168

CONSTRUCTION. See STATUTES-

rules to be observed in................................................
rule of common law does not apply to code . . . . . . . . . . . . . . . . . . . . . . . . . . . • .
code to be liberally construed ..........................................
of pleadings by provisions of the code ..................................
of attachment law, to be liberal. ......................................
of language used in an indictment ..................................

3021 n
4303 n

11
635
635
667
749
1012

of general assembly how punished ................................... 14- 16
court may punish as a failure to answer interrogatories . . . . . . . . . . . . . . . . . 2700
judgments and orders, when enforced by process for. . . . . • . • • • . . • • . • . • . . . 3026 n

3, 4
682
751

45
2528 n
2528

2644 n

CONTE~iPTS-
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wben judgment debtor guilty of, imprisoned ............................
when he refuses to answer, guilty of.•••...............................
violation of injunction is................. . . . .. . . . . . . . . . . . . . . .. . . . . . .
how excused or purged ..........•..•.....•.....•.....................
when not excused, bail required ...............•........................
on bilure to give, may be committed to j~til .............................
court may punish at next term... . ....................................
willful violation of habeas corpus law is .......•.................... 3476,
of court, what acts are ...............................................
further acts are, in courts of record .....................................
punishment of, prescribed ........................................ 34!)3,
when affidavit must be filed ..............•.....•......................
when no• ice to show cause must be given ...............................
testimony on case of, reduced to writing ................................
what warrant of commitment must state ...............................
judgment for, revised on certioral"i; no appeal. .........................
punishment for, no bar to an indictment ................................
any officer a,uthorized to punish, is a court ..............................

3145
3151
3403
3404
3405
3406
3407
3489
3491
34!!2
34!)4
34\Jil
34!J6
3497
3498
34!J9
3500
3501

n
n
n
n
n
n
n

CONTESTANT-

of county election, to file statement............ . . . . . . .. . . .. .. . . .. .. . .
to nominate a judge..................................................
liability for costs. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . • • • . . . . .
of seat in genera.! assembly, to Rerve 8tatement..........................
and give notice of contest. . . .. . . .. .. .. .. • . . .

697
700
711

7ill
738

178
179
180
182
182

CONTESTING ELECTIONS-

county officers, by and for what causes . . .. . . . . . . . . . . .. . . . . . • . .. . . .. . . . .
meaning of term "incumbent"........... . . . . . . .. . . . . . . . .
misconduct of judges of election will set aside election... . . .
court of contest, how constituted....................... . . .
clerk of, county auditor.. . .. . . .. . . .. .. .. ..
contestants to file statement and writ, when................
when names of illegal voters mmt be given.... .. . . .. . . . . . . .. . . .. . . .. . . .
time of trial, notice given with copy of statement........................
manner of selecting judges of court of contest...........................
when the trial may be postponed......................................
mode of procedure, powers of court ............ ,........................
testimony oral or in depositions. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
subpamas for witnesses. by whom issued; form of.......................
statement not dismissed for want of form, may be amended..............
process, same as in district court.......................................
where trial of, to take place. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
sheriff to attend trial when directed by judge...........................
witnesses may be compelled to answer questions.........................
compensation of judges................................ . . . . . . . . . . . . .
who liable for costs.... . ... . . .• . . . . . . .. . . .. .. .. . . .. .. .. . . . . .. . . . . . . ..
execution may issue on transcript filed in clerk's office.. . . . . . . . . . . . . . . .
when certificate of election withheld.... . . . .. .. .. .. .. .. . .. . . .. . .. . . . . ..
what judgment shall be pronounced ...................................
how judgment enforced........ . . .. . . . .. . .. . . . .. . .. .. . • • .. .. .. . . .. . .
appeal lies to circuit court, in twenty days............... . . . .. . . .. . . .. .
what judgment rendered on appeal......... . . .. . . . . • • .. . . .. . . .. . . .. . . .
of certain state officers-except governor and lieutenant governor, by whom.
court how constituted.................................................
who clerk of court. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
statement filed in thirty days................................ . . . . . . . ..
time of trial; notice. . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
who may issue subpcenas...................... . . . . . . . . . . . . . . . . . . . . . . . .
sheriff to serve process and papers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
place of trial. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
compensation of judges. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
where transcript of judgment filed, execution...........................
powers of pres1ding judge. . .. .. . . .. . . .. .. . .. .. . .. .. .. . .. .. .. .. . . . . .. . .
provisions of county contests applicable.................................

992
993
994
695
696
697
6\J8
699
700
701
702

7W
704
705
706

707
708
709
710

711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726

727
728
729

178
178
17tl
178
178
178
179
179
179
179
179
179
179
179, 180
180
180
180
180
180
180
180
180
180
180
180, 181
181
181
181
181
1tl1
181
181
1&1
181
181
181
182
182
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of membe1·s of the geneml assembly-by any voter........................
statement served within thirty days....................................
subpoenas, who issued by.................... ...... .. .. .. .. .. .. .. .. .. .
when depositionR taken, notice of.. ................ ? . . . . . . . . . . . . . . 733,
statement and deposition to whom delivered............................
power of general assembly. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
presiding officE:rs to notify houses......................................
each house to choose seven persons to act as members of committee.......
authority of joint committee.................................. . . . . . . . . .
mode of procedure ......•......................................... 742,

Page.

730
731
732
734
7:-15
7ilti
740
741
742
745

182
182
182
182
18!1
182
183
183
183
183

CONTINGENT CLAIMSagainst estate of decedent, presented and proved ...............•....... 2414
persons having, made parties in action for partition ...................... 3280

618
803

CONTINGENT FUND. See ScnooL FuNnof state, account and report of.. ................................... 123, 124
when recovered from officer, by the state............................... 124

25

2.5

CONDITIONS PHECEDENTperformance of how stated in pleadin&'· ................................ 2715
how allegations relating to, to be demed ............................... 2717 n
CONTINUANCEnot granted as of coul'l'e on amendment of pleading .•...................
granted when agreed to by adverse party...............................
substantial justice will be obtained thereby ...............
applied for because of absence of witnesses ...............
party may admit, that witness if present would swearto facts stated ......
when motion for must be filed ........................................
application can be amended but once ..................................
obJections filed to, by averse party .....................................
motion and objections become part of record ............................
no copy of motion need be served ......................................
party applying for to pay costs, unless court, etc........ . . . . . . . . . . . . ...
parties may agree to, and stipulate as to costs ...........................
cause remains on docket for all purroses, e~cept trial. ......•......••....
one of several defendants may obtam for himself ......•.•••..•.........
offer to compromise not cause for ......................................
of criminal actions, rules relating to . . . . . . . . . . . • . . . . . . . . . . . . . . . • . . . .

2691
2748
2749
2750
2751
?752
2753
2754
2755
2756
2757
2758
2!59
2160
2902
4419

n
n
n
n

n

684
684
680
691
691
692
692
69;3
693
693
69:3
693
693
693
693
69!1
725
1029

CONTRACTSpayable in property, converted into a money demand, how .......•....•. 2097 n
565
when no place, where tender to he made ............................... 2098
.'iG5
when property to be paid is ponderous, where tender made.. . . . . • . . . . . . . 2099 n • 565
when contract has been assigned, where tend"r made ................... 2100
565
effect of tender of property, etc ........................................ 2101
565
peri~hable property, how taken care of ................................. 2102
565
when holder of note absent from state, how paid or tendered.. . . . . . . . . . . . 2103 n
566
in writing imports a consideratiOn. . . . .. .. .. .. .. .. .. . .. .. . . .. .. . . . . .. . 2113 n
569
when failure of consideration a defense ................................ 2114
ii69
husband and wife not liable for each other's ............................ 2203 n
588
married women may make, as femme sole ..••.•........•............... 2::!13
590
of minors are binding unless disaffirmed .......................... 2238, 2209 n
596
when payment to minor on, binding on parent . . . . . . . . . • . . . . . . . . . . . . . • • 2240 n
596
pleading must state whether in writing or not . . . . . . . . . . . . . . . . . . . . . . . . . . 2720 n
685
what to be proved by written evidence.. • .......•..•.....•.......• 3663--3667 ns 865-867
gaming contracts void ............................................... 4029
947
CONTRACTOR. See MECHANrc'sLrEN ................................ 2129-2133 n
573
for support of paupers may require them to labor. . . • . . . . . . . . • . . . . . • • . • • 1371
372
CONTRADICTORY DEFENSESmay be pleaded in answer .............................................. 2910
683
CONTROVERSIESmay be submitted to court without action .......................... 3408-3413
82S
may be submitted to arbitration ....................................... 3416 n
826
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CONVEYANCE OF REAL PROPERTYof aliens heretofore made legalized .................................... 1909
519
of lots in cemeteries must be by deed and recorded, sec. 2, ch. 130, laws
,
of 1876 ...•..•........•.•............•......•.•.••....•..•.•.••••
92
to two or more creates a tenancy in common ........................... . 19:39
526
of no validity against sub~equent purchasers unless recorded ...•......... 1941 n
527
must be acknowledged before admitted to record. . . . . . . . . . • . . • . . . • • . . .. 1942 n
527
index book kept by recorder, what to show ............................ . 1943 n
528
must be filed with and indorsed by recorder .......................... . 1944 n
528
how entries in books to be arranged ................................... . 1945
528
must be recorded as soon as practicable ................................ . 1846
528
affecting town and city lots, recorded in separate books ..•...••••........ 1947
528
U.S. and state patents to be recorded, need no acknowledgment, ch. 10,
laws of 1876........... ... . . . . • • • . • • ..• • • • . • . . . . • • . . . . . . . • . . . • . . • .
528
transfer books-county auditor to keep ................................... 1948 n
529
form of and mode of keeping ............................ 1949
529
plat book-to be kept by county auditor......................... . • 1950, 1931 n
529
indorsements on deed3 made by auditor ................................ 1932
3:30
cannot be filed for record unhl indorsed by auditor .•.•............•.... 19.j3
530
auditor to correct books from time to time ............................. 1934
500
acknowled,qment of-before what officers in the state ..••....•..•.....•••.. 19.')5
530
before whom out of state, but withrn United States ...................... 19-56 n
5:~0
before whom out of United States ...................................... 1957
530
certificate of, what to contain ......................................... 1958 n
[,ill
proof of execution of, how proved and certified... . •......••••..•. 1959, 1960
581
certificate of acknowledgment or proof of, when to l1e under seal ..••.... 1961
5::11
manner of, when executed by attorney in fact ...................... 1962, 1963 n 531, 5J2
penalty for making false certificate of........ . ......................... 1964 n
532
court or officer taking proof of, may issue subpcenas .....•••.•...•••..... 19G5
5:)2
conveyances heretofore made and recorded, legalized ......•.......•. 1966-1968 n 533, .)04
acknowledgements by certa.in officers legalized, ch. 164, laws of 1878......
533
instruments containing power to convey, or revoking when recorded ...••• 1969
5.)3
forms of conveyances .... : ..•..............•..........••............•• 1970 n 533, 504
t·ecol'd8 Q[-may be transcribed, when .................................... 1971
534
on formation of new county rt>cords transcribed .•....•..•........•...... 1972
534
co1npensation for transcribing to be fixed ............................... 1973
transcribed records must be compared with original. .....•.......•.....• 1974
when certified by the county auditor, eft'ect of... . . . • . . • • • . . . . . . ........ 1975
acknowledgements by deputies, legalized, ch. 103, laws of 1880... . . . . . . •

CONVEYANCEplats-acknowledgement and recording of, deemed........................
deemed to warrant that sufficient pl.tt has been filed.............. . . . . . . .
that the land is sufficiently described for purposes of taxation.....
of homestead-invalid unless signed by husband and wife .•.•..............
made by ~ither husband or wife to the other, valid........ . ••.•••......
by executm·-passes interest of deceased in real estate .••...••...•.•...••..
approval of, to be entPred of record .............••..........•••..••....
may br stated in pleading by its lt>"J"al effect or name .•.•......•.........
by commissi011Pr-appointed by court ....................................
form and approval of.................................... 2887, 2891,
passes title of person ordered to convey ....•............•.......•. 2888,
must be recorded m recorder's office ...................................
blf guardian-or executor may be approved by a judge ....................
sheriff-must execute for property sold on execution .......................
person entitled to when right to redeem expires........................
when to be recorded ..................................................
is presumptive evidence of regularity ..................................

f>g-l
534
535

53.)

561 n
559 n
570
1990 n
2:?06 n
2399
24UO n
2723
2886
2893
2889
2892
289:3
3101 n
3124 n
3125 n
8126 n

722
765
769
769
769

CO-PARTIES. See PARTIESone or more of, may appeal to supreme court .......................... 3174 n
those refusing to join can take no benefit from appeal. ..........•........ 8175
deemed to join unle•s they appear and refuse .......... : ................ 3176 n

781
782
782

COPIES. See EviDENCEcopy of account sued on annexed to pleading ..........•..••.•.....•... 2718
writing sued must be annexed to petition ............................... 2648 n

684

81

156
155

158
53!:$
588
616
616
686
722
722
7:!2

n2

669
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if not annexed, ground of demurrer ......................... •··· ...... . 2648
of letters and writings referred to annexed to deposition ................ . 3736

669
879

CO-PROPRIETORmay build wall against one held in common ........................... .
may increase height of wall at his expense ............................ .
may rebuild, if necessary, to raise wall higher ...................•......
by paying expense may make wall one in common .................. 2026,

2023
2024
202.')
2027

548
549
549
549

158

33, 35

standard weight of bushel of... . • . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 2049

552

COPYRIGHTof supreme court reports, property of state, ch. 40, laws 1SSO ••••...•..•.

CORN-

CORONER-

not to act as attorney in any court or as counsel. ................. , . . . . . . 342
nor purchase property on execution sale by him ........ -.............. . . 340
when to perform duties of sheriff................................... 349- 350 ns
inquests-held by, upon dead bodies, when............................... 352
warrant for jury, form of................ .. . . . . . . .. . • . .. . • • • .. .. . • . . . . 3:~3
warrant to be executed by ~onstable.................................... 304
if jurors fail to appear, coroner to summon bystanders . . . . . . . . . . . . . . . . . . 305
form of oath of jurors............ • . . . . . . . . . . . . . . . . . . . . . . . . . • •. . . . . • • . 355
may issue subpcenas for witnesses...................................... 3.56
oath to be administered to witnesses................................... 307
testimony to be reduced to writing................................ .. . • 358
form of verdict of jury; attested by............ . . .. . .. .. . ... .. .. .. . 339
when inquest not made public......................................... 360
may canoe atTest of guilty party, when............ . . . .. . . .. • . .. . . .. . . . 361
when warrant may be issued by. . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • 362
force of warrant issued by............................................. 363
what warrant of must recite . . . .. • . .. . . .. . . .. . . .. .. . . .. . . .. . . .. • . .. . . . 364
inquisition· to be returned to district court by............................ 365
what disposition made of dead body................... .. .... . .. • . .. .. 366
when there is no coroner, justice of peace to act as...................... 367
when coroner may summon a surgeon.................................. 36S
to fix compensation of surgeon........................................ 368 n
election and term of office...................................... .. . .. . 589
bond of, fixed by board of supervisors........................ .. .. . .. .. 678
receiving consideration for neglect of duty, punished .................... 3948
falsely assuming to be, punished ....................................... 3962
stirring up quarrels, punished ........................................ 3964
oppression in office by, punished ...................................... 3969
compensation of. . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . .. . . . . . . . . . . . . . . . • . . 3799

76
77
77
7S
7S
78
78
78
78
78
79
79
79
79
79
79
79
79
79
SO
80
SO
161
175
932
934
!J35
935
896

CORPORATIONS FOR PECUNIARY PROFIT-

f

who may become incorporated ...........•.............................
rights and powers of. . . . . . . . . . . . . . . . . . . . . • .......................... .
articles to be recorded, where ......................................... .
articles must fix highest indebtedness ................................ ..
notice of incorporatiOn, what ......................................... .
contents of such notice ......•.......•.................................
when, lllJ!Y_Commence business ....................................... .
no change allowed unless recorded....................... . .......... ..
cannot be dissolved, when ............................................ .
notice given prior to dissolution. . . . . . . . • . .....•......................
individual property, when hable ..........•............................
duration of, for fifty years what .......•..............................
duration of, for twenty years what .................................... .
what have indefinitP duration ........................................ .
when intentional fraud creates individual liability ...................... .
diversion of corporate funds, a fraud .................................. .
dividends by insurance comp<tnies, when not fraudulent ................•
fraud works forfeiturf' of franchise .................................... .
penalty for keeping false books ..••....................................

1058
10.59
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1069
1070
1071
1072
1078
1074
1075

268
268
269
269
269
2G9
269
269
269
270
n
270
270
n
270
270
270, 271
n
271
n

n
n

~71

271

271
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CORPORATIONS FOR PECUNIARY PROFIT-CONTINUEDby-laws posted in principal places of business ..•...••............•......
account of stock and indebtedness to be posted ......•.•...•.........•.••
what further acts deemed fraudulent .................................. .
transfer of stock, when not valid .....•..•..•...........................
when non -user works forfeiture of franchise ......•..... ·..•....•...•..•.•
renewal of charter, when it expires, allowed ...•................•.......
may create sinking fund, for what purpose ..••.•..............•.........
individual liability of stockholders, extent of..... . . . . . • . .•........•....
pri~a~e prop~rt:y _not taken while there is corporate .....................•
1Ild1v1dual hah1hty, how enforced ........•.••..••....•............••...
when stockholder may sue corporation ...•......••..........•.......•.•
sale of francluse on execution, does not dissolve .......•.•......•....•..
court may compel production of books of. when.... . ...•.....•..••.••..
a single person may become incorporated ......••......................
want oflegal organization cannot be set up ............................ .
are subject to legislative controL •••.•.•...............................
legalization of, organized under revision of 1860, ch. 32, laws of 1776 .... .
certain corporations relieved from double taxation, ch. 57, laws of 1880 .. .
capital stock exempt from taxation, when, li 2, ch. 57, laws of 181:)0 ....•..
CORPORATIONS NOT FOR PECUNIARY PROFITmanner of creation, powers and liabilities of...............•...•........
articles of incorporation recorded.. . . .. .. . . • . . . . .. . . • . .. . . . . . .. . . . . . . . •
can declare no dividends ........................•.....•...•.•...••...
academical m:1y confer degrees ........................................
charitable, scientific and religious, how formed ......••..••.•..••.... 1095,
trustees or managers of, how electeLl. ..........•.••.........•........•.
academical meetings, where held .........................•..•.........
failure to elect trustees at regular time, election afterward .....•••.......
cannot use name of previously incorporated soci8ty ....••....•....•......
may take property by devise; limitation ...........•.•••.•.•.•••..•.•..•
what societies may re-incorporate ......................................
may change name and articles of incorporation, ch. 40, laws of 1874......

Page.

1076
271
1077 n271,27ll
271
n
272
1078
272
1079
1080 n
272
272
1081
272
1082 n
1083 272, 273
273
1084 n
108.5
273
27:3
1086
1087
273
273
1088
1089 n
273
274
1090
274
274
273
1091 n
1092
109~{

1094
1096
1097
1098
1099
1100
1101 n
1102

275
275
275
275
275
2o6
276
276
276
276
277
274

CORPORATIONS. See MuNICIPAL CoRPORATIONsliens for bonds issued in excess of constitutional power, ch. 23, laws of
1874.................... •. . . •. . . . . . . .. . . . . . . .. . . . • . • •• . • . . . .. . . •
63
n
63
act held unconstitutional by supreme court •....•..••.... -. . • . • . • . . . . . •
may be included in the word •· person"................. . • . . . • . . . . • . . . 45
11
original notice, how served on, in actions against ........••.•.•••.. 2611, 261H ns 659, 660
suing or being sued, facts constituting, need not be pleaded .•....••....• 2716 n
684
how allegations as to denied. .. . . .. . . . . . . .. . . .. . ..................... 2717 n
684
officer of, may verify pleadings ......•....•......•..•.•...•.....•••.•.. 2670
675
compelled to give security for costs in actions by. . . • . . • . . . . . . . • • . . • . . • • . 2927 n
729
judgment of ouster against ............................................ 3356
816
trustees appointed for ..•••....•......•....•••......•••.....•..• , ••..• 3360
816
to give bond............ . ............•...•••.•........••.•.. 3361
816
817
to collect debts and pay liabilities ..........................•... 336;1
books and pupers delivered to ...•..•....•...•••••..•.....•••..• 3364
817
to make and file inventory ..••......•...••..••..........•..•..• 3365
817
817
power and responsibilities of................................... 3366
sen-ice on when indicted ...•..••...•......••......•................... 4326
1016
arraignment of not required ••••...•......••••..•....•......•.•.•...••. 4327 n 1017
COSTSwhen county liable for jury fees ..•.•.••..••.••...••.....•.•.....• 2597, 2598
security for when required .......••......••.•.......................••• 2927 n
recoverable by the successful party. . • • . . . . . • . . . • . . . . . . . . . . . . . . . • • • . . . • • 2933 n
may be apportioned, when ......•...•..••..........••......••..••...• 2934 n
uncollected, may be recovered of part.y making, on motion ...•..••..••..• 2935
amounts paid for copies of record~, taxed in ..•.••••.....•.•.•••.•••.... 2936
postage paid, included in ...... , •.•..........•••••.•...•....•.•••.... 2937
party entitled to when pleading confessed ..••......•........•..••...•.• 2938
on d·ismissal or abatement of action .............••....•.•..••.•..••.••• 2939
when co-parties entitled to re-taxation of. . . • . • • • . • • • • . • • • • . . . . . • . . • . . . • 294()
on dismissal of action for want of jurisdiction ..••.•••..••.....•.•....... 2941

655
729
730
730
731
731
731
731
731
731
731
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COSTS-CoNTINUEDduty of clerk to tax .••.......•...•.•......•..•.....••.................
on ass1gnment of cause of action ........ ·.••....•..•...•.••....•.......
when court may order re-taxation of. . • . . . . . . • . . . . . . . • • . • . • . . • . • . . . . . . .
on appeals to the supreme court .••...........•........•..••.......•...
when paid to clerk of supreme court, duty of.....••.•...••..•....•....
duty of clerk of court below, on receipt of •.•..••.•.•.•....•....•..•....
when interest on judgment added to ...................................
by whom paid in action for partition ...................................
in actions to test corporate and official rights .........•••..••. 3350, 3358,
how disposed of in arbitrations .......................................
when taxed against prosecuting witness ..•.....•••..•...••........ 4254,

2942
2943
2944
2945
2946
2947
2918
3297
3359
3430
4292

Page.

n

701

n

731
732
732
732
732
803
815, 816
n
828
n 1003-8

COUNCIL. See CITIES AND TowNsCOUNCIL BLUF:B'Sprovisions relating to railwavs terminating near .•....•............. 1310-1316 n345, 346
mstitution for deaf and dumb located at. . . . . • . • . . . . . . . . . . . . . . . • . • . . . . 1685
467
COUNSELbut one on each side· to examine same witness .•••.....•...••..•.••••... 2779 n
number of allowed to parties on trial of cause ....•.................••... 2782
when court may restrict arguments of. .....••..•....•..•..••........... 2783

696
696
697

COUNSELORS. See ATTORNEYS AND CouNSELORS........................

208

COUNTER-CLAIMplead as a defense, notwithstanding it is barred ...........••.....•••..••
definition of. ..................................••.....................
co-maker or surety may plead, when due principal •.•......•.......••...
new party ~?ade when necessary to adjudication of. . . . . • • . . • • . . . . . • . . . . .
may be venfied apart from defense part of answer .......•..••.....••...
judgment rendered for excess of..................................••...
defendant may -proceed on, notwithstanding dismissal of action.... . ...•
may be dismissed before cause is submitted .............................
may be done in vacation. . . • . . . .. . . . . • • .. . . . . . . . . .. . • .. • • • . . . • . . • . . .
not allowed in achons to recover personal property. • . • . . • . . . • . . . • • . • • . . .
none in actions to recover real property .......•.....................•••.
of any other kind not allowed in action for partition •.•.....•..•.......•
not allowed in actions to test official and corporate rights...............

2540
2659
2661
2662
2674
2860
2846
2847
2848
3226
3245
3277
3046

n
n
n

794
798
802
815

COUNTERFEITINGbank bill or other evidence of debt punished ..•..•.•...•...••.•••.•...•.
having in possession with intent to defraud .............................
uttering as true................................. . .............. 3922,
making tools adapted to . . . . . . • . • . . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . • . . . . .
coin, or having possession of..................................... 3925,
uttering . . . . . . . . . . . . . . . .........................................
by connecting parts of genuine bills together ......•....•........•.•••..
fixing fictitious signatures . . . . . . . •....•.....•... , . . . . . . . . • . . . . . . . . .
coin of foreign country ...........•........... ·.. . . . . . . • . • . . . . . . . . • . . •
seals ..•...............•........................•..................
corpornte existence unnecessary to be proven by charter on trial for. . . • . • .
brands or stamps ........••............•..•....•...•.........••.......
of mark, stamp, or brand, runished . . . . . . . . . . . • . ....••••....•........

3920
3921
3923 n
3924
3931 n
3926
3927
3928
3932
3933
3934 n
3935
4079

927
927
928

COUNT.

47
n
n
n
n

641
673
673
674
695

715
713
71:3
713

928

928
929
929
929
929
929
930
9:30
973

See PLEADING.

COUNTYentitled to copy of supreme court reports................................
is body corporate for civil and political purposes, seal of.................
jurischction of, when bounded by water .. .. .. .. .. .. . .. .. .. . . .. .. .... : .
not liable to private actions for acts of officers...........................
county seat-when relocated ........................................ 281petition for relocation.................................................
remonstrances against relocation.......................................
notice given of presentation of petition . . . . . . . . . . . . . . . . • . . . . . . . . . . . . • • . •
when vote may be taken on relocation.. . . . . . . . . • . . • . . . . . • . . . • . . . . . . . . . •

159
279
280

35

59
59
59
n
59,60
288
59
282
59
283
60
284
285
60
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COUNTY-CONTINUEDhow election to be conducted.......... . ............•.......·....•.• ·•.• 286
when board of supervisors to order removal............................. 287
vote on removal taken but once in three years. . . • . . . . . . . • . . . • • • . . . . . . . . 21'8
indebteduess of, when and how funded............................... . . . . 289
form of bonds to be issued............................................ 289
sale and disposition of bonds.......................................... 290
supervisors to levy tax to pay bonds......... . . . . . . • • . • . • . . . . . . . . . . . • . . . 291
how bonds paid or redeemed . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . 292
when executive council to levy tax to pay bonds......................... 293
bridges-constructed and repaired by . . . . . . . . . . . . . . . . . .. . . • . . . . . . . . . • . . . 527
banks and railways-cannot take stock in . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 553
responsible to state for taxes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • 908
must make up defalcations of county treasurer......... . • . . . . . . . . . • . . . . 909
pauper-county has an action agains~ relative for support of .............•. 1350
when pauper removed to county ot settlement....•.....•.....•..•••..... 1357
of settlement liable for expenses and for relief given ........•.•.....•••.. 13i'>8
order of removal, when binding .............•......................... 1359
of settlement liable for expenses of, in hospital for insane .......... 1417, 1418
stock-may be restrained in, by vote of electors of................... 1450, 1451
provisions of law respecting fences apply in counties restraining stock ..•• 1508
each, entitled to three schol<J,rships in agricultural college ...........••... 1619
school fund-liable for losses to ................................. 1881, 1882
rate of interest liable for ....................•..............••.•......• 1882
may purchase real property to secure debts to ........................... 1910
who to bid ofl:' on execution sale ...................................... 1911
when title to real property vested in, who to control ................ 1914-1919
property to be appraised ..........................................•... 1912
costs and expenses paid by....... • • . . . .. • . . . . .. . . .. . . .. . . .. . . .. • 1913
pr<?pe_rty may be lPas:d by............................................. 1914
bmldmgs to be kept msured by ....................................... 1915
board of supervisors hltve control of property of...........•..•....•..•.. 1917
sale and conveyance of property belonging to ....••.......••......••.... 1918
owner of unclaimed property sold to pay charges, may recover proceeds
paid county treasurer. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . 2182
to pay expenses of trial when changed ............................ 2097, 2598
no action against can be brought on unliquidated demand, until presented
to board of supervi~ors.... . ..........•........................... 2610
public property of exempt from execution ............................... 3048
tax levied to pay corporate debt . .. .. ............................... 3049
to pay fees of defendant's witnesses in criminal cases .....•............. 3818
in which offense committed, to pay costs of trial ....•...........••..... 3841
liable for expenses of imprisoning criminal in another county. . . . . . . . • . . . 4510

n
n

COUNTY AUDITORto make requisition on secretary of state for laws •.......................
to furnish justices and township clerks with code, ch. 15, laws 1874 .•••...
report to auditor of state, codes sold, and on hand. . ................... .
.duty of, i~ re?ard to census . . . . . . • • . . . . ....•..............•..........
to apporhon JUrors ............................................•......
wrong names of jurors on lists . . . . . . . . . . . . . . . . . . . ............. : . ... .
issue warrants to jurors on clerk's certificate .......................•....
eleetion and term of.........••.......•..•......•••..............•.....
duties of as clerk of board of supervisors .............................. .
when to sign warrants ............................................. ..
duties of relating to school fundH .................................... .
shall be custodian of court house, when....... . ..................... ..
report to secretary of state election of county officers ......•............
who eligible to office of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .............•.
cannot hold office of treasurer .................•......•................
must certify under seal, to plats of county surveyor. . . . . . . . . . . . . . . ....
to issue warrant for first election in new township ...........•...........
to make duplicate lists where there are township collectors .............. .
when to notify owners of land to plat same ............................ .
where description insufficient for purposes of taxation...... . ....••....
election of in each odd-numbered year ............................. .
to prepare and furnish poll books .....•...•.........•......•••......•..

8
8, 9
9
24
52
52
58
161
72
n
72
n
72
72
72
72
72
80
83
88
157
159-160
161
166

40
42
117
236
240
245
589
320
321
322
323
324
32.j
326
374
386
402
568
569
589
615

60
60
60
60
GO, 61
61, 62
62

62
62
121
148
n

234
2:)4

369
370
370
370
383
392
401
454
512, f>I3
513
519
520
520, 521
520
520
520
520
520
521
584
655

n
n

659
754
755
900
905
1045
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COUNTY AUDITOR-CoN'l'INUEDsend messenger for election returns.................................... 634
167
duties of respecting tie vote for a county office ......•................ 643- 644
170
shall forward abstract of votes to secretary of state. . . . . . . .. . . . .... 645- 646
171
bond of fixed by board of supervisors, not less than five thousand dollars. 678
175
bonds of county officers filed and recorded in office of................. 682- 683 176-177
is clerk of court for trial of contested election cases. . . . . . . . . . . . . . . . . . . . 696
178
may issue subpcenas in such cases, when.............. . . . . . .. . . .. . . . . . . 704
179
to record removal or suspension of officer in election book ............. 757- 758
184
may appoint a deputy................................................. 766 185-186
powers and duty of deputy ..... :...................................... 767 n
1E6
who cannot be denuty of................. . . . . . . . . . . . . . . • • . . . . . • . . . . . 768
186
187
to notify township trustees of removal of justice. . . . . . . . . . . . . . . . . . . . . . . . 779
to notify trustees when office of justice or constable vacant............... 794
190
auditor may approve uonds of appointees.......... . . .. .. . . . .. . . .. . .. .. 795
190
must transmit to state auditor abstract of assessment.................... 833
204
to make tax list agree with equalization of state board......... . . . . . . . . 836
205
must transcribe assessment into proper book •....................... 837- 838
205
to make tax list, manner of. . . . . . . . . . . . . • . . . • • • . . . . . . . . . . . . . . . . . . . . . . . • 839 n
205
may correct errors in assessment or tax book............................ 841 n
206
must note on tax book each parcel of land sold for taxes................. 842
207
to mdorse tax list and deliver to the treasurer. . . . . . . . . . . . . . . . .. . . . . . . . . . 843
207
to certify aggregate valuation to state auditor. . . . . . . . . . . . . . . . . . . . . . . . . . 844
207
must keep separate account of each fund with treasurer........ . . . . . . . . . 869
213
must attend tax sales and make record thereof .. ._.......... . . . .. .. . .. .. 8~2 n
218
penalty for failure of duty............................... .. . . .. .. .. .. . 884
219
must not be interested in purchase of lands for taxes.................... 885
219
to issue certificate of redemption, when................................. 891 n 222-~23
books and copies in office of, evidence of sale of lands for taxes.......... 905
233
when to pay back money to counties, ch. 113, laws of 1~76...............
236-237
hi_qhways-to appoint day for final hearing on ..•...................... 934- 935
240
to give notice to land owners affected................ . . .. . .. .. . .. . .. .. 9~~6
240
may establish highway, when.............. . .. .. .. .. .. .. . .. . . .. . . .. . . . 937
240
when new notice given................................................ 938
241
when hearing referred to board of supervisors........................... 9:39
241
must appoint appraisers of damages................................... 940
241
claims for damages must be written.................................... 941
241
auditor to notify appraisers..................................... .. . .. . 942
241
vacancies in appraisers, filled... . . . .. . . .. . . .. . . .. ... . . .. . . .. . . .. . . . . .. 943
241
time for final action postponed, when. .. .. .. .. . . . . . . .. . . .. . . .. . .. .. .. . . 944
241
costs paid by claimant whPn no damages awarded....................... 945
241
to record plat and field notes, and direct road opened. . . . . . . . . . . . . . . . . . . . 949
242
to make transcript when appeal is taken.. . .. .......................... · 961
244
plat and field notes filed and notice g~ven............ . .. . . .. . . . .. . . . . 965
245
to make highway plat book... . . . . . . . • . . • • • . . . . . . . . . . . . . . . . . . . . . . . . . . . 967
245
shall furnish copy to township clerk.. . . .. .. .. . . .. .. .. .. .. . .. .. . .. . .. .. . 968
245
to keep military register, sec. 2, ch. 74. laws of 1880... . .. . . . . . . . . . . . . . . .
259
to transmit. statement of railroad property to taxing districts ............. 1321
335
to issue warrant for expenses for taking insane persons to hospital for ..... 1410
381
collect expenses of keeping insane from relatives of. . . . . . . . . . . . . . . . . . . . . . 1433
386
to cause return of justice in relation to strays published .................. 1468
395
393
subscribe for one copy of paper in which stray notices are published ....... 1469
to enter in estray-book, atfidavit of taker-up of lost goods ...... 1510, 1512, 1514 402--404
to fix day and publish notice of application to sell intoxicting liquors .....• 1529
407
to apportion county school tax and interest on pemanent fund ..........•. 1781
486
to issue warrant for amount due each district .................•......... 1782
486
to report to auditor of state amount of interest in hands of county treasurer. 178:~
486
school fund-to report delinquencies in, to di~trirt attorney. . . . . • . . . . . . . . . . 1854
506
to loan permanent school fund.. .. . .. . .. .. . .. .. . . .. .. . . . . ....... 1864, 1865 n
508
responsible when securities for loans prove insufficient .................•. 1866
509
to certify to debtors to school fund, amount due .....................••. 1867
509
to publish notice of time when debts to school fund become due .......... 1872
511
to keep account of school fund with county treasurer.......•...........•. 1877
512
penalty for failure of duty ............................................. 1878
512
512
to report annually to auditor of state, sales of school lands.... . ..•••.... 1881
to auditor of state when school fund cannot be loaned. . • . . . . . . . . 188:3
513
semi-annually amount of interest collected ..•. 1884
513
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COUNTY AUDITOR-CONTINUEDpenalty for failure to perform duties required by school law .•............
transjo· books-to keep transfer, index, and plat books ................... .
form of transfer book and entries in............... . . . . . . . . • . . . . ...... .
plat book and entries in .•...•.•.......•..•...•...........•.....
to make entries in index book, form of. . . . . . . . . . . • . . . • ................ .
to indorse conveyance, form of........................................ .
to correct transfer book .....••.•.•.•..................................
to certify transcribed records ....•..••....••...........................
compensation of. . . . . . . . . . ............•..•.•..•......................
to render verified statement of fees received to board of supervisors ...... .
to be furnished with office, fuel, lights, etc............... . ..•....•.....
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1878
1948 n
1949
1950
1951 n
1952
19.54
1974
3797
3798
8844

COUNTY AGRICULTURAL SOCIETIES. See AGRICULTURAL SociETIES.
COUNTY BOARD OF EQUALIZATIONto equalize assessments between townships .....•••........•..•......... 832
cannot rai~e assessment of part of district. ...•.....•••..................
COUNTY CLERKcounty auditor is . . . . . . • . . . . • . . . • . . . • . . • . . . • . . . . . . . . . . • • • . . . . . . . . . •.. 320
COUNTY HIGH SCHOOLSin what counties may be established.. . • . . . . • . . • . . • . • . . . . . . . . . . . . . . .... 1697
petition for election; notice published .•................................ 1698
canvass of votes; trustees appointed ......................•............. 16n9
trustees of, classified; election of. . . . . . . . . . • . . . • . . . • . . . .......•........ 1700
county superintendent president of board .............................. . 1701
trustees to estimate expense, tax levied ...•............................. 1702
tax collected as other taxes, and paid over ..•..............•........... 1703
treasurer of board to give bond. . . . . . . • . . . • . .•.•..•...•............... 1704
kustees to erect buildings. . . . . . . . . . . . . . . . . . • . . . . . . . . . . ..............• 1705
employ teachers, model school. ............................. . 1706
tuition to be free to residents of county, rules of........................ . 1707
pupils from other counties admitted; terms of.••...•.................... 1708
principal of, to make rules, relating to studies .•••....................... 1709
trustees to report to county supervisors, what ........................•.. 1710
vacancies in trustees filled by supervisors ....•.........•................ 1711
compensation of trustees of. . . . . . • . ............•............•........ 1712
COUNTY OF.B'ICERSdistribution of laws to................ . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . . 40
resignation of, made to board of supervisors............................ 782
vacancies in how, filled. . . • . . • . . . . . . • . . . . . . . . . . . • • . . . . . • . • • . . . . . . . . . . 783
election of . . . . . . . • . . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . 5!i\J
qualification of...•••...• ,..•••.••..................••...••.... 674, 675, 676
COUNTY RECORDERnotices relating to his office, controlled by himself. . . . . . . • . . . . . . • . . . . . . . . 306
general duties of, enumerated, office, where kept. . . . . . • . . . . . . . . . . . . . . . . . :335
may hold office of county treasurer..................................... 336
women qualified to hold office of, ch. 40, laws of 1880 ...•.•••.•........•
when to be elected, and term of office.................................. 589
penalty of bond of, fixed by board of supervisors. . . . . . • . . . . . . . . . . . . . . . • 678
may appoint a deputy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 766
powers and duty of deputy. . . . . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . . . . . . . 767
who cannot be deputy. . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 768
to keep entry or index book for deeds of personal property recorded .. 1924, 1925
mu~t record instruments affecting personal property. . . . . • • . . . . . . . . . . . . . . 1926
instruments affecting real property, recorded in office of...•..••.... 1941, 1942
must keep index book for deeds of real estate; what to show ............ 1943
to indorse instrument and make entry in index book .................... 1944
entries to be alphabetically arranged ................................... 1945
must record instruments as soon as practicable .....•..............•...... 1946
instruments affecting town and city lots, separately recorded......... • 1947
not to file instrument for record, until transfer is made ................. 1953
to procure book of original entries of lands ......................... 3703-3705
compensation of. . . . . . . . . . . . .................•....................... 3792
to be furnished with office stationery, etc....... • •.•....••••.......•..• 3844
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COUNTY RECORDSkept by county recorder............. . ..•................... 1924, 1943-1947
transfer books, etc., kept by auditor ..•.......••••••.......•........ 1948-1951

523, 528
529

COUNTY SEAT-RELOCATION OF. See CouNTY ....................• 281- 288

59

COUNTY SUPERINTENDENTelection and term of office.............................................
penalty in bond of, fixed by board of supervisors. . . . . . . . . . . . . . . . . . . . . . . .
to report blind persons to college for blind ..............................
is president of trustees of county high school...... . ....................
is ineligible to office of school d1rector. . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . .
to meet and examine teachers. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
to give certificates of qualifications to teachers. . . . . . . . . . . . . . . . . . . . . . . . . .
examinations of, to be public ..........................................
to hold institutes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
to transmit moneys to county treasurer .................................
may appoint a deputy ..............•................................
may revoke certificates. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
report to state superintendent .........................................
penalty for failure to report. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • .
must conform to instructions; visit schools .............................
report to college tor deaf and dumb ....................................
compensation of .....................................................
appoint appraisers of property for school house sites ....................
to notify parties in cases of appeals. . ..................•.......... 1832,
to hear and determine appeals .........................................
cannot render money judgment . . . . . . . . . . . . .........................
to be furnished with otlice, etc. . . . . . . . .. .. . . . . . . . . . . • • • . . . . . . • . . . . . . . . . .
COUNTY SURVEYORduties of, enumerated ..........•............•.........................
must transcribe field notes and plats in book. . . . • ..................... .
must obtain field notes of original survey .............................. .
how to establish corners ......................•...•...................
shall follow rules prescribed by congress, etc .....•...•.................
must furnish copy of plat and field not11s, when ............••...........
board of supervisors to furnish book for record of surveys. . . ..........•.
what the record must show ...................................•.......
chainmen may be employed; mmt be sworn ..•.............•...........
when lost surveys established b:y.. . . . . . . . . . . . . ....................... .
surveys on agnlement of adjoinmg owners, how made, ch. 8, laws of 1874.
may administer oaths to assistants, ch. 8, laws of 1874 ...•..............
election and term of office............. . ........•..................•..
compensation of...............•......................•..............
COUNTY TREASURERmust. make oath that he has not used public money, when ...•......•...
to dispose of bonds issued by county .................................. .
shall report under oath to board of supervisors .•......•.•.•••.......•..
keep s~parate accounts with bond fund ......•..........................
to pay interest on, and redeem bonds ......•..........•••..............
control publication of notices pertaining to his office ......•..............
cannot hold office of county auditor .................................... .
duties generally, enumerated .....................•.......•............
shall indorse warrants when no funds to pay ...•..............•.•.......
may divide warrants. and cancel same..................... . .......... .
must keep book in which to enter warrants presented ...•...............
school fund loans payable to ....•.............................•......
can disburse county funds only on warrants................... . ....... .
must keep separate accounts with different funds ...........•.......•....
warrants returned must be canceled by ................................ .
when liable for not canceling warrants .........................•......
must make weekly returns to county auditor .......................•.•.
when holding over, must keep separate accounts for each term ...•.......
to furnish information to governor, when called for, ch. 22, laws of 1880 .•
may transfer special fund, when, ch. 84, laws of 1880 ............... .
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COUNTY TREASURER-CoNTINUEDwhen eligible to office of county recorder ..........•.......•.....••....
to deliver duplicate tax list to township collector ...•...•...........•....
to collect taxes not collected by township collector ................... 408,
sh<tll collect tax levied for expenses of board of health ..••..••...........
to pay city and town taxes to treasurer thereof......................••..
election of, and term of office ................••........•...............
bond of-fixed by boaFd of superviso~s not less than five thousand dollars ...
bond of county aud1tor, to be filed m office of..........................•
may appoint deputy ...•........••............................••..•.•.
duty and power of deputy .........••.....•....••...................•.
who cannot be deputy ...............••......•...............•....•...
to enter delinquent taxes on tax book .......•.....•.....................
collect taxes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .....
notify owners of lands sold for taxes ......•..•...................•.....
certi(y amount of taxes due, and compensation for .. : .................. .
effect of certificate .........•.....•..............•............•......•
liable on bond for error in certificate.......................... . ...•.•.
may assess property omitted ........................................ .
taxes-to collect by sale of personal property .........•..................
give notice of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ..•.......
may appoint deputies to aid, compeneation of..•........................
may require any person to assist when resisted ........................ .
certify taxes to treasurer of another county .•••.....................
force and effect of. ........•.•..•....................•
penalty in addition to taxes collected ................................. .
return made to officer sending abstract ...........•.•...•..............•
to collect delinquent taxes by sale or otherwise .....•••.......•...•......
penalty on delinquent taxes collected ................................... .
to give tax-payer receipt......................... . .................. .
apportion consolidated tax monthly ................................. .
keep account with each fund ..................•.....................
refund taxes illegally paid, as directed by supervisors. . . .. . .......... .
sale-of real property for unpaid taxes ................................. .
to give notice of. . . . . . . . . . . . . . . . . ....•.......•..................•....
publication .....••.......•.............................•............•
cost of publication collected....................... . ................. .
to offer each tract or parcel separately ................................. .
who deemed purchaser. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . ..
continued from day to day ............................................•
on failure of purc~aser to pay, property a~in ofl"ered for ............... .
owner may pay after the property lS adverhsed ........................ .
informality in advertising does not affect legality of sale • • . . . . • . ...... .
certificate of publisher filed in auditor's office . . . . . . . . . . . . ............ .
to keep book of sales .................................•......•.....••
may adjourn sale. . . . . . . . . . . . . • . . . . . . . . . . . . . . . . • . . . . . . . . . . . ......... .
penalty for failure of duty. . • • . . . . . . . . . • • . . • • • . . . . . . . . . . . . . . ......... .
purchasing property at sale .............................. .
at other than regular time ........................................... .
to give purchaser certificate of purchase ............................... .
certificate assignable by indorsement .................................. .
to give purchaser receipts for subsequent taxes ......................... .
to countersign certificates of redemption. . . . . . . . . ..................... .
to make deed .................•......................................
form of deed ..•...•..........•.•...............•..................•..
effect of deed .....•••................................................
liable on official bond for error in sale ................................. .
in case of land sold erroneously, duty of .............................. .
acts of treasurer in fact, held valid .................................... .
books of treasurer sufficient to prove sale .............................. .
liable to tounty on official bond for state taxes ......................... .
·penalty for discounting warrants ...................................... .
loaning or using public n;,oney ............................. .
to settle with board of supervisors ................................... ..
to pay funds to state treasurer ........................................ .
to deliver to successor all public money, books and papers .............. .
to account with such persons as the board of supervisors may direct ...•..
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919
1021
1678

236
355
466

1695
1784
1785
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1876
1878
2182
3793
3794
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3844

468
486
487
508
512
512
584
894
894
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COUNTY CANVASSwhen returns not made, messenger sent for .....•.....••.•...•..•.•.••• 634
supervisors to canvass ..••.................•........•......••••.......• 635 n
form of abstract to be made ......••...•.•....••...•.••........••.....• 636

169
169
169

COUNTY WARRANTSwarrant book, by whom and how kept ......•.......••............•..••
when depreeiated, money may be borrowed to pay ....•...••.•...........
when to be issued by county auditor ............................. 320,
paid by treasurer when signed and sealed by county auditor .•.•...••••.•
when to be indorsed by county auditor . . . . . . . . . . . . . . . . . . . . . . . . . . • • • •.•
rate of interest upon, and when they draw interest ...•••.........•.•••..
when they may be divided; cancelation of ............................. .
what warrnnt book must show ......•....•..•...............•.......••.
when canceled by treasurer.......................................... ..
county officers prohibited from purchasing at discount ...........•......•
treasurer must indorse when he receives ............................... .
penalty for violation of law relating to ............................... ..
receivable in payment of taxes ....................................... ..

69
69
72
73
7:3
73
73
73
74
148
148
148
209

COUNTY TREASURER-CONTINUEDpenalty for failure of duty. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . .
to pay taxes collected on rltilway property to persons entitled ther~<to ......
to collect account of clothing furnished pupils in college ;or the blind ...••
to collect account of clothing furnished pupils in institution for deaf and
dumb ..............•............•..........•............•..••...
to ptty money collected to district treasurer. . . . . . . . . . . . . . . . . . . . . . . . . . . .
to notify qultrterly, each president of district of amount collected ....••..•
when to pay school fund loltned by auditor ......•.•...•.•...........••
to make entries relating to school fund in books ...............•........•
penalty for fitilure to comply with school law. . . . . . • . . . . . . . . . . . . . • • . . . • . .
to account to county for proceeds of unclaimed property . . • . . . . . . . • . • . . .
compensation of........... . ............................... , •........
to answer inquiries by letter in relation to taxes. • . . . . . . . . . . . . • . . . . . • • • • .
penalty for failure to do so ..•.................................••.•••..
to render verified statement of fees received to board of supervisors ..•.•..
to be furnished with office, stationery, etc. • • • . . . . . . . • . • . . . . • . . . • • . • . . . .
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308
309
321
327
328
328
329
330
332
556
557
558
854,
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COURT. See SuPREME CounT, DrsTRICT CounT, CmcUIT CounT, DrsTRICT
AND CmcuiT CounT.
COURTSwhen to be open for transaction of business ....•.•••..•....•........ 191, 192
to be open to public unle~s by consent, etc.............................. 189
not to be open on Sunday except, etc................................... 191
held at places provided by law, except, etc . . • .. .. .. . .. . .. .. . • .. . . .. . . .. 192
when may decide cause in vacation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
n
may enforce orders for deposits and investments....................... • 256
how organized for trial of county contested election ca~e... . . . . . . . . • . . . . 695
organization of for trial of state contested election ................... 719- 722
powers of such court . . . . . . . . . • . . • . . . . . . . • • • . . . . . . . . . . • . . . . . . . . . . . . . • 702
may send boy or girl crimimtl to reform school .....•.......•....••...... 1633
may take acknowledgment of deeds .................................... 19.5.5
COURT HOUSEcounty auditor has custody of. . . . . • • . ..•..••..••..••.......•.....••••

44
44
44
44
44
55
178
181
179
462
530

323

72

COURTESYtenancy by, abolished ................................................ . 2440

n 621

!

CREDITmeaning of term for purposes of taxation .............................. . 802
what deducted in making up amount of. .............................. . 814 n·

195
197

CREDITORS. See AssiGNMENT FOR BENEFIT OF CnEDITonsroay redeem from judicial sale, when...................... • ..... 3103, 3104 n
who is, with right of redemption ....••...•..••••.•.•................•. 3104 n
may redeem from each other ..••••••..••...•.•.•.....•••.••......•.... 3!05 n
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terms and mode of redemption by ............................... 3106, 3111 n
whl'n right of expires .................................................. !H12
redl•mption by alter nine months .................................. 3113-3117 n

767
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76i:l

CRIMINAL-

governor may offer reward for escaped.. . • . . . . . • • • • • • . . . . . . . . . . . . . . . . . . .

58

14

treason, how punished ...........................•.•••..•...•......... 3845
mi"prison of, how punished ..................................... 3846
evidence necess<~ry to convwt. . . . . . . . . . . . . . . • . . . . . . • • . • • • . . . • . • . . . . . . . . 3847

907
907
907

CRIMINAL ACTIONS.

See

CnnnNAL PROCEDURE.

CRIMES AND PUNISHMENTS-

OFFENSES AGAINST TilE LIVES AND PERSONS OF INDIVIDUALS.

mw·der-whoever kills any human being with malice aforethought, guilty of. 3848
first dPgree of, defined and punished ................................... 3849
second degree of, defined and punished ................................ 3850
degree' of, how determined ............................................ 3831
duelist inflicting mortal wound, guilty of............................... 383::l
dueliu_q-aiding and abettmg in, punished ..........•.................... 08.)3
accepting challenge, or promoting, punished........................... :3804postmg for not accepting challenge, punished....... . . . . . . . . . . . . . . . . . .. 38iJ5
manslaughter-punished ................. ............................. ::3856
maimiu_q-or disfiguring, defined and punished ..•..........•.•........... 38fi7
1·obber!f-defined tmd puni,hed ...................................... 3858-3860
rape-of any female of ten years or over, punished ...........••.......•.. 3861
compelling to marry. punished ........................................ 31:562
canwl knowledge-of female, by producing stupor........................ 3863
pregnant u·omau-prouucing misrarriage of........... . ....•••.......... :J864
abduction-of unmarried female, for purposes of prostitution ..••..... 3865, 3866
seduction-of any 11nmarried woman of previously chaste character ......... 3867
marriage a bar to prosecution ......................................... 3868
kidnappin,q defined and punished ...................................... 3869
exposure of child, punished ..........••.................•.•.....•..... 3870
malicious threats, to extort, punished .................................. 3871
assault-with intent to commit murder, punished ..........•..••......•... 3872
to commit rape .............. : ...................... 3873
to maim, 10b. steal, etc .............................. 3874
to inflict great bodily injury .••....•..••.......•..••. 3875
to commit any felony or critne ........................ 3876
mingling poison with any food, drink, etc.. . .. . . .. .. . .. . .. .. • .. . .. • • .. . 3877
assault-with or without battery ....................................... 3878
weapons-carrying concealed, punished .....•....•••.••.•...........•... 3879
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t)J<'FENSES AGAIST PROPERTY.

burnin,q-inhabited dwelling, boat or vessel in night time .......•....•••..
in day time, or setting fire to .........................................
uninhabited dwelling, etc., in day or night time ........•.......... 3882,
w<trehouse, store, etc., in day or night time .......•..............•..•...
setting fire to. . . • . . . . . . . . . . . . . . . . . . . • . . . • . . • . . . .
or injuring, or destroying any boards, timber, etc ......••..•.....•..•...
by married woman . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . • . . . . . • • • . . .
to mjure insurers ......................•..•••..................•......
prairie or timbered land .......................................... 3889,
bm·glary-by breaking dwelling house in night time .•......•.•...........
when armed with dangerous weapon ..................................
when not armed. . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . • . . . . . . .
by breaking dwelling house, railway car, etc., in day time ...............
possession of burglar tools, punished, ch. 13, laws 1874 .......•...•......
attempt to break and enter buildings, punished, ch. 11, laws 1880 ....•.•
mortgaged property-mortgagor of destroying, selling, concealing, etc., pun·
ished ...........•......•....•....•......................•.......
stock-driving away of...................•........•...........•......•..
fruit-entering enclosure of another to pick off, destroy, etc .•........ 3897,
trees, etc., injuring of. . • . . . • • . . • . . . . • . . . . . . . . . . . . . . • . . . . . . . • . . . . . . • .
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by carriers, etc .....•••.....•..•.••.•.••.••.••••...•
stolen ,qoods-receiving, or aiding in concealing .......•....•.•..•••• 3911,
receiver of, convicted without proof that principal has been ..•••••••.•...
value of, how determined .......•••••..........•..........••..••••••••
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forgery-of records and instrument~ of writing ......•••..••..•.••••......
uttering and publishing as true ........................................
of public securities .....•.•.•....•...••.••..••..•••••••......•...••...
any bank bill, note, etc ............................................
having possession of with intent to defraud .......
uttering as true ........................... 3922,
counterfeiting-making tools, etc., adapted for .........•.........•.••.....
gold or silver coin ...•..••.....•••......•..••..•.•...••.••..•....••...
uttering or attempting to pass.. . . . . . . . . • . . . . • . . . . . . • • .
connecting parts of genuine bills, etc., with intent to defraud, deemed ...•
fixing fictitious signature to instrument of writing, deemed ....•...•••...
erasure or obliteration of instrument of writing. . . . .....•...••.... 3929,
making or having in possession instruments adapted to .•.•.•........••..
of gold or silver coin of foreign country. . . . . . . . . . . . • . . . . . . . • . . . . . . . . • . . .
seals . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • . . . . . • . . .
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brands or stamps.. . . • . . . • . . . • • . . . . . . . . . . . . • . . . . . . . . • . . . . . . • • . . . . . . . . .
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OFFI']NSES AGAINST PUBLIC JUSTICE.

per;jury-defined and punished ....................... , .................. 3936
sulJornation of, punished ......•••• , .• , .••....•.•..•....•...........•.. 3937
attempt to suborn ...•••..... , •....••••........••...••.••......•....•• 3938
bribery-of public officers defined and punished ....•...•...•.•.••........• 3939
acceptance of bribes by .................... 3940, 3!l41
of persons other than. .. .. .. .. • .. .. .. • .. .. • .. .. . 3942
acceptance by. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . 3943
of jurors, referees, etc. . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . • . . • . . . . . . • . 3944
acceptance of, by. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . 3945
attempt to improperly influence ...................... 3946
acting corruptly ............................................. 3947
sheriff, constable, or coroner, receiving bribe from defendant ..........•.. 3948
process-officer refusing or failing to execute .........••..........•.•..•.. 3949
extortion-defined and punishetl.. . .. .. .. . . .. . .. . . .. .. . .. . . .. . .. .. . .. . .. . 3950
felony-compounding of punished .....•..•.......•.....•........... 3951, 3952
prisoner-jailor or other officer suffering to escape .•....•...•......•.• 3953--39.55
aiding and assisting to escape .................................... 3956-39.58
breaking or escaping from jail. ........................................ 39[>9
pr·ocess-resistance to officer serving. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • 3960
refusing to assist officer .........•.........•..•..•.....•............•.. 3961
judpe, etc.-falsely assuming to be .........•..........••..........• 3962, 3963
stirring up quarrels by .......................•.....••............•.... 3964
·misdPmeanor-neglect of duty of officer deemed ........................... 3965
- - - - - doing of vrohibited act deemed ....................................... 3966
·punishment for, when none other prescribed .•..•....••...••........•.•. 3967
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jine8, etc.-failure to report anumtlly, deemed a misdrmeanor ....•.•......•
notary pu!Jl ic-acting as, after expiration of commission guilty of misde·
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oath of office-refusal to take before entering on duties ..••................

3968
3969
3970
3971
3972
3974

935
935
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935
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3!)75
3976

936
936

3977 n
3\.!78
3979
3980
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3982
3983 n
3984
3985
3936 n
3987
3988
9989
3990
3991
3992

937
U37
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987
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938

MALICIOUS MISCHIEF AND TRESPASS ON PIWPERTY.

malicious-maiming, killing. et.c., of domestic beasts .......•..••......•.
injury to any dam, mill, etc .............•...........•......•.........•
bridges, rail ways, etc .......................................... .
boat, raft, vessel, etc .......................................... .
fruit, trees hedge, fence, etc .................................... .
monuments, mile-stones, guide-boards, etc ...................... .
tre8pass-by cutting down timber, wood, or digging ore, etc .....•........•
on garden, orchard, land. etc .......................•..................
maliciously-injuring any building, fixture, etc ..........................•
defacing pul.>lic butldmgs ......................................•......
proclamations, atbertisement.s, etc ............................ .
taking property from boat, Vl'ssel, or raft .............................. .
injuring monum,.nts forming state boundary ...............•............
placmg obstruction on mil way tracks .................................. .
breaking levees ..........................................•..•.........
obstructing public ditches or drains .............•......................
or defacing roads, punished .........•......................
throwing stones aml shooting at cars, punished, chapter 148, laws 1876 ...
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938
938
9:19
939
93\)
939
939
939
939
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940

OFFENSES AGAINST THE RIGHT OF SUFFRAGE.

bribet'JJ-of elector~, ancl receiving bribes by .............................. 3993

elector-voting more tha!1 once at one election .........•........•.•.......•
when knowing himself not to be qualified ...............................
not resilient of county ...........................................
state.. . . . . . . . . . . . . • . . . . . . . . . . . . . . • . . . . . . . . . . . . . . •
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preventing from voting by force or threats ..............................
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not 1~eturning poll books. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
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3990
3996
3997
3998
3999
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4002
4003
4004
4003
4006
4007

940
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940
940
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941
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941
9-U
941
941
94:!
942
942
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OFFENS)CS AGAINST CIIASTITY, MOHAl.ITY, AND DECENCY.

adultery-dPfined and punished .................................... 4008, 4010 n 942, 943
bi,qamy-definetl and punished ..................................... 4009, 4010 n
94;{
knowingly marrying husband or wife of another........•..••............ 4011
9-t:l
lewduess-tlefined and punished ......................................... 401:!
943
ill-jame-kceping house of . • . . ........•............................... 4013 n
9-t:l
lease of house of, void ........................................ 4014
944
leasing house for purpose of, punished ......•...•....•........•• 4015
944
enticing virtuous females to .................................... 4016
944
sepulchre-violation of.................................................. 4017
944
medical schools-dead bodies delivered to ............................ 4018-4020
IH4
must keep record open to inspection ................................... 4019~
94;)
memorial of the deacl-injuring or defacing ......................•........ 4021
945
obscene bovk·s-sclling or publrshing of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4022
t.--13
wm·shipiu.fJ congregations-disturbing ...... ...................•..... 402!}-402;)
94(]
gamblin,q houscs-_keeping of ...................................... 4026, 4027 n
946
and bettmg pumshed ......................................... 4028 n
947
contracts void ............................................... 4029 n
947
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OFFENSES AGAINST PUBLIC IIEALTH.

unwholesome prol'isions-selling of.......... ,..... . ....................
adulteration-of food and liquor ........................................
of drugs or medicines. . • • . . . • . . • • . • • . . . • . . • . • • • • • . . • • . . . . . .
poison-person selling failmg to label............................. . .....
small pox-inoculation with intent to spread.. • • . . . . . . . • . . • . • . . • . • • • . . . . . .
liquors-selhng or keeping for sale, drugged ....•.....••.......••.........
dead animals--throwing of, into springs, streams, etc ....••..•••.....•.•..
milk, chee11e, butter-adulteration of, punished ....• , •....•...•..•.•.......
of butter, unless marked, ch. 39, laws of 1880.
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4039
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949
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949
949
949
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950
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lotteries-establishing, selling, and buying tickets in ..........••••...•.... 4043
iutoxicatin_q liquors-selling to lndmns o;: drunken persons ................ 4044
paupers-bringing into the state ......................................... 4045
license-transacting business without .................................... 4046
ban~· notes-circulation of foreign ....................................... 4047
killing of game at certain seasons punished, ch. 1.56, laws of 1878 ........ .
killing certain game at any time punished, ~ 3, ch. 156, laws of 1878 .... .
trapping beaver, etc., at certain seasons punished§ 4, ch. 156, laws of 1878
havmg in possession unlawful, § 5, ch. 156, laws of 1878 ...............••
shipping bn·ds out of state prohibited § 6, ch. 156, laws of 1878 ......... .
. , - penalty for violation of law, § 7, ch. 156, laws of 1878 .......•....••••...•
railways forbiuden to carry game, § 8, ch. 156, laws of 1873 ........•.....
penalty for using swivel gun or poison, § 9 ch. 156, laws of 1878 ........ .
where prosecutions brought, )3 10, ch. 156, laws of 1878 ...........•....•
court to appoint attorney to prosecute, § 11, ch. 156, laws of1868 ...••.•.
fine for violation of fish laws, § 9, ch. 50, laws of1874 ................... .
fine for obstructing watercourses, ch. 70, laws of 1876 ......••.•••.•....•.
fiue for unlawful catching fish, li 7, ch. 70, laws of 1876 ................. .
fine for obstructing free passage of fish, ch. 80, laws o£1878 ............. .
fine for unlawful obstruction of water-course, ch. 188, laws of 1878 ..•.....
penalty tor molesting fish,§ 7, ch. 123, laws of 1880 .......•.•••.....•..
supervisors to enforce fish law, § 8, ch. 123, laws of 1880 ......••...•.•••.
fish-nettmg, trapping, etc., pumshed ................................... 4054
auimals~bringing diseased into state ......••..•.........•••....... 4055, 4036
runmng at large may be killed ....................................... 40.57
Texas cattle-bringing into state regulated .........••...•...••......•.•.• 4038
having in possession ............................•.....•.••....•...••• 4059
hops-cultivating, etc., of diseased roots of... . .•..•.......••..•...•...••• 4060
seizure and destruction of. . . . . . . . . . • . . . . . . . . • . . . • ...........••.••.... 4061
Canada thistles-permitting to blossom or mature, punished ....•....••.•.• 4062
birds-killing-, trapping, etc .. of, punished ...............•.............. 4063
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953
953
934
934
934
957
937
937
957
938
958
838
958
959
939
9.)9
962
963
9G4
96.5
966
966
934
9.54
933
95.5
955
95.5
956
\156
9·i6
956

I

OFFENSES AGAINST PUBLIC POLICY.
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ttnlawfnl assembly-defined. am! pumshed .................... .4066, 4068, 4070
1·iot-defined and punished .................................... .4067, 4068--4070
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CHEATING B¥ FALSE PUETENSES, GUOSS FUAUDS AND CONSPIUACY.

false pretenses-defined and punished .................................... 407;3 n
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fraud-by using f>1lse weights or measures ........................... 4076, 4077 n
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counterfeiting of.. . . . . . . . . . . . . . . . . 4079
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974
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nuisance-defined .............•.••••...•.•....••...•.•.•.•.•....... 4089-4091 n
puni~hment and abatement of...................................... 4092-4094 ns
may be stayed by execution of a bond ................................... 40!)5
expenses of abatmg, how collected ..................................... 4096
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QftUIINAL PROCEDUREPUBUC OFFENSES,
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definition of. . . . ........... 4104.
no person punished for public offense except upon legal conviction ..••.••.
defendants bailable, exceptions to .......................... ·: ..........
MAGISTRATES, PEACE OFFICERS AND COMPLAINTS.

magistrate. defined ............................................. 4108, 4110 n 981 982
peace officers, defined ........................................... 4109, 4110 n ' 9c2
complaint, or preliminary information, defined .......................... 4111 n
982
PREVENTION OF PUBLIC OFFENSES BY RESISTANCE.

lawful resistance may be made to the commission of a public offense .. 4112-4114 n

982

SECURITY TO KEEP THE PEACE.

magistrate to issue warrant on complaint ..•.............•.....•........
proceedings, when party brought before him .......•........•...•.. 411~,
discharge of, and complainant ordered to pay costs ......•..•...........•
undertaking to appear, reqmred •..•..................................
committed in default of giving ................................... 4120,
complaint and undertaking returned to district court..... . . . . . . . . . . • . ..
assault in presence of court or magistrate ...............................
district court-may require the defendant to enter into undertaking .........
undertaking forfeited by. . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . .
to hear proof and render judgment ....................................
undertaking-when deemed broken ......................................
district attorney to commence action on .................................
record, conclus1ve evidence of breach ...................................

4115
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4122
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4124
4125
4126 n
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4128
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VAGRANTS.

who deemed .........•.•..........................................•.. 4130
.:om plaint against and arrest of. .....•................................. 4131
to ue arrested by peace officers .................................... 4132, 4133
undertaking for good behavior required of .......•.......•.............. 4134
com nutted in default of .................................... 4135
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judgment ............... , ...................................... 4140-4144
vagmnts kept at hard labor, ch. 69, laws of 1876 ...••...•..•..••••...•..

987
987
987

RESISTANCE TO PHOCESS AND SUPPRESSION OF RIOTS.

p1·ocess-o!ficer resisted in serving, may call for aid ..••.••................
to certify names of res1sters to court .................•.....
person refusing to aid, guilty of misdemeanor .....•....................
when governor may call out military ...................................
1·ioters-dispersion of, commanded by peace officer ........................
may be arrested ......................................................
persons refusing to aid in arresting-. guilty of misdemeanor ..............
officer guilty of misdemeanor for ttilure of duty ..•........•........•....
power of~ on refmal of rioters to disperse. . . . . . • . . . . . . . . . • . . . . . . . . . . . . . .
military, subject to prders of civil officers........................ . .....
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4146
4147
4148
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41f,O
4151
4152
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4154

988
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988
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4155
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4157 n
4158
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4161
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4163
4164
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4165
4166
4167
4168
4169
4170

990
990
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LOCAL JUHISDICTION OF PUBLIC OFFENSES,

extent of.............................................................
of d1strict f!ourt .............................................•..
when offense is committed without, but consummated within the state ....
fighting duel without the state.............. . . . . . . . . . . . . . . . . . . . . . • . ...
when offense is committed part in one county and part in another.........
within five hundred yards of boundary line .....
on boats, rafts, etc ..........................
in cases of kidnapping, etc ............................................
of bigamy ....................................................
conviction or acquittal in one county a bar to prosecution in another ......
THIE OF COMMENCING CRIMINAL ACTION.

for murder ..........................................................
when to be commenced within eig-hteen months .......•.................
three years ..............................
·
one year ................................
absence from state not included in time ................................
indictment deemed found, when filed in court....... . ........ : . .......
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FUGITIVES FROM JUSTICE.

governor may appoint agentR to a{lprehend ....................... .4171-4173
when to issue warrant for arrest or surrender of................ . ... 4174--4175 n
magistrate may issue warrant for atTelit of ..............•.............•. 4176 n
require bail. .............•............................ 4177 II
on failure to give, may be committed ......... 4178
forfeiture of. . . . . ........................•. 4179
may di~charge fugitive................................. . .•........... 41t;O
governor may order re-arrest of......... . ...•......................... 4181
complainant answerable fot· costs ..................................... 4182
governor may order warrant to be served without expense to the state .... 4183
when expense paid by state, how audited .............................. 4184

991
991
992
992
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993
99:1
993
998
9ll3

WARRANT OF ARREST ON PRELIMINARY INFORli!ATION.

may be issued on complaint made ...................................... 4185
form of, and to whom directed ..................................... 4186-4188
indorsement of, when for misdemeanor ................................ 4189
how, and where served ............................................... 4190
when felony charged, defendant taken before magistrate ................. 4191
bml taken in case of misdemeanor ..................................... 4192
upon giving, defendant to be discharged ..•.....•............•......... 419:3
upon not giving, taken before magistrate ............................... 4194
proceedings after arrest ....................•..................... .41!)5-4196

993
993
994
994
994
994
994
995
995

OF ARREST, BY WllOM, AND flOW MADE.

arrest-definition of...................... . ............................ 4197
by whom may be made ............................................ 4198-4201 n
magistrate may orally order ........................................... 4202

995
995
996
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court or district attorney may dismiss action for cause ...................
twllP prosequi abolished ................................................
a bar to misdemeanor, but not to felony...............................

4613
46H
4615
4616
4617
4618
4619

1061
1061
1061
1061
1061
1061
1061

INSANITY OF DEFENDANT BEFORE TRIAL OR AFTER CONVICTION.

jury impaneled to determine insanity ..................................
proceedings suspended until question determined........ . ..............
order of trial. . . . . . . . . . . . . . . . . . . . . ..........•..............•.........
if defendant found sane, proceedings resumed ..••......................
proceedings if found insane....... .. .................................
effect of on bail. . . . . . . • . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . .
may be detained in hospital until sane .................................
expenses of conveyance to, how paid .............................. 4627,

4620
4621
4622
462:3
4624
462.5
4626
4628

1061
1062
1062
1062
1062
1062
1062
1062

SEARCII WARRANTS, AND PROCEEDINGS THEREON.

definition of, and by whom issued ...................................... 4629
grounds for issuing ............................................. 4630, 4631
to issue on probable cause shown .................................. 4632-4635
form of...............................••............................. 46:J6
by whom and how served .......•................................. 4637-4640
time for execution and return of .. .. . . .. .. . .......................... 4641
ol:licer executing to give receipt for property taken ..•.........•....•.... 4642
inventory to be returned with warrant and verified ..................... 4643
magistrate to deliver copy for inventory, when required ..••...•.......•.. 4644
when grounds of issuing warrant are controverted......... . ...•....•.•. 464!i
testimony to be reduced to writing .................................... 4646
disposition of property taken on .................................. 4647, 4648
papers returned to the district court.. .. .. .. .. .. . .. . .. .. .. .. .. . . .. .. .. . . 46-19
maliciously suing out deemed misdemeanor ..............••............. 4650
officer exceeding authority guilty of................................... 4651
pE'rson charged with felony may be searched ...........•...............• 4652
officer to retain property until trial of offender. . . • . . • . . . . . • • • • • . • . . . • . . . 4653 n

1062
1068
1068
1063
1064
1064
1064
1064
1064
1064
1064
1065
1065
1065
1065
1065
1065

DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED.

officer taking, to hold until dispo~ed of according to law ..•......••...... 4654
when delivered to owner ......................................... 4655-46.57
when unclaimed, delivered to county auditor.......•...•...•...•........ 4658
officer taking to give duplicate receipts for .............................. 4659 n

1065
1066
1066
1066

PROCEEDINGS AND TRIALS BEFORE JUSTICES OF TilE PEACE.

jurisdiction of justices of the pllace ....................................
commenced by information ...•...................•...•................
what to con!nin .............................
form of.....................................
justice to file information.............................. . .............•
may issue warrant for arrest of defendant ...............•........
how served ..................................
must read charge to defendant ..................................

4660 n
4661
4662 n
4663
4664
4665
4666
4667

1066
1066
1066
1067
1067
1067
1067
1067
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JUshce may grant change of venue ............................... 4670,
defendant may demand trial by jury. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . .
how obtained ................. 4673,
jurors summoned........................... . ........................
selection of jury.. . . . . . . . . . . . . . . . . . .....•...................... 4676,
challenges to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . .
vacancies in, how filled ...............................
failure of officer to return venire, punished as a contempt ................
six Jurors to constitute jury ...........................................
oath to be administered to by justice ...................................
jury to hear proofs and allegations of parties ............................
on retirement of, officer in charge to be sworn ......................
to deliver verdict publicly .........................................
to be kept together until verdict rendered, or are discharged .........
when discharged, justice may proceed again to trial. ................
judgment rendered on conviction, or plea of guilty ................. 4688,
defendant to be immediately discharged on acquittal. ...................
costs, when taxed against prosecuting witness, appeal from ..............
judgment on plea of guilty ............................................
execution of by officer .......................................
disposition of fine when paid to justice .................................
when to be paid to sheriff. . . . . . . . . . . . • . . . ...... 4695,
justice to inform defendant of his right to appeal. .......................
bail fixed, and form of bond ...........................................
qualifications of, and how taken................ . . .. . . .. .. .. . . .. .
by whom may be taken... . . . . . . . . . . . . . . . . . . . . . .................
on appeal, undertaking required of witnesses ...........................
trial of in district court .....................................
appeal from judgment of justice in criminal cases not dismissed ..........
proceedings to carry judgment into effect, where had ....................
appeal may be taken from district to supreme court.. . . . . . . . . . . . . . • • . . .
proceedings to carry judgment of supreme court into effect...............
police courts-proceedings in criminal cases ..•............................
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COMPROMISING CERTAIN OFFENSES BY LEAVF. OF THE COURT.

offenses that may be compromised, and how ....................... 4708, 4711

1072

PARDONS AND REMI6SION OF FINES AND FORFEITUUEil.

governor has power to, except for murder in the first degree .............. 4712 n
application for and proceedings thereon ............................... 4713
officer to whom warrant of pardon is directed, to make return thereof.... 4714

1073
1073
1074

ILLEGITIMATE CHILDREN,

complaint may be made to district court on birth of.....................
upon filing of, notice to be served on defendant ...............
lien created upon property of accused ..................................
on verification of complaint, attachment may i~sue ......................
district attorney to prosecute the matter ................................
issue on trial, and how tried .....•.....................................
judgment ...........•...... .' .........................................
may be enlarged, diminished, or vacated, by court ..............

4715 n
4716
4717
4718
4719
4720
4721
4722

1074
1074
1G74
1074
1075
1075
1075
1075

CROSS-INTERROGATORIESto be filed by clerk, when and what .................................... 3728
party may file .......................................•............•.. 3728

878
878

CROSS-PETITIONmay be filed in action for divorce ......................... ~ ........... 222!)
when filed in other cases .................•...•........................ 2663 n

593
674

CRUELTY TO ANIMALSdefined and punished ........................................... 4031-4034

948
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CURATORSof state historical society, how appointed .....................•......... 1901
number of... . .•............................ 1901
CURRANTSstandand weight of bushel of ......................................... 2049

..

DAMAGEScaused ,by establishment of highway, how and when claimed............. 934
appraisers appointed to assess.................... . . . . . . . . . . . . . . . . . . . . . 940
claims for must be in writing................................ . . . . . . • . . 941
appraisers notified of appointment and place of meeting................. 942
to be sworn; vacancies in filled............................... 943
report of; other commissioners appointed............................... 944
when no damages awarded, applicant to pay costs....................... 945
may be increased or diminished by board of supervisors........ . . . . . . . . . 946
recovered by owner o~ occupier of m~lls for injuring works ......... "f ... 1203
how assessed for pubhc drams and d1tches .............................. 1209
how application made for.... . . . . . . . . . . • • . . . . . . ...................... 1210
township trustees assess for draining swamps .......................... 1222
how assessed for drainage of mines. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1234
railroad companies liable to land owners for laying water-pipes ........... 1243
assessment of for right of way for railroads ......................... 1245-1259
railway companies liable to all persons injured by neglect to comply w1th
right of way law.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . 1267
how assessed for state purposes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1272
for railroads to mines and quarries, ch. 34, laws of 1874 ................ .
for injuries to riparian owners of land, ch. 35, laws 1874 ................ .
caused by erection of telegraphs, how assessed .......................... 1326
for non-acceptance or non-payment of bills of exchange .................. 2096
recoverable of warehousemen for issuing false receipt .................... 2176
failure to controvert allegation of, not deemed admission ................ 2712
new trial not granted on account of smallness of. ....................... 2839
no distinction mad9 between debt and .................................. 2862
amount recoverable on attachment bond ............................... 2961
purchaser of real propert.y may recover for injuries to, after sale and before
period of redemption expires .................................... 3127
on affirmance of judgment by court, when rendered ..................... 3162
supreme court may award on appeal. ................................... 3196
recoverable 1n acbon for waste ...•..............................•..... 3032
willful trespass. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3335
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329
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331
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565
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DAMS: See :M:rLL-DAMs ................ , ............................ 1188-1206

309

DAIRIESinterests of protected, ch. 39, laws of 1880 ............................ .

969

DEAF AND DUMB. See INSTITUTION FOR DEAF AND Du~minstitution for the education of..................................... 1685-1696
provisions for rebuilding, and government of, ch. 136, laws of 1878 ..•..••
DEATHcauses of action do not abate by ...................................... 2425
action may be maintained for causing .................................. 2526
when deemed to have accrued ................ ·................... 2527
of parties, no cause for abatement of proceedings 'in supreme court. . . . . . 3211
of plaintiff, does not prevent execution from issuing ................. 3130-3133
of part of defendants, execution may issue against survivors . . . . . . . . . . . . 3134
DEAD BODIESuse of, for medical and surgical study .....•••••••••..••............ 4018-4020
DEBT.
imprisonment for abolished............................................
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DEDUCTIONfrom moneys and credits in taxation....... .. . .. .. .. .. .. .. .. .. .. .. .. .. . 814 n

197

DECISIONtrial and, in the supreme court .................................... 3194--3197 ns

787

DEED. See TAx DEEDterm "deed," what it includes.,....................................... 45 sub. 20 12
before tax deed made to purchaser, notice given........ . . . . . . . . . . . . . . . 894
224
when treasurer may execute............................ 893 n
224
form of tax deed ...................·... ... . . . . .. . . .. . . . 896
225
effect of. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 897 n 226, 227
to personal property to be acknowledged and recorded .............. 1922, 1923 ns 521,522
mannf'r of recording .......................... 1924, 1925
523
to real property. See CONVEYANCES OF REAL PROPEUTY ........ 1941-1947 ns 527, 528
acknowledgment of............................................. 1955, 1958 ns 530,531
proof of execution and delivery of................................. 1959, 1960
5:11
execution and acknowledgment of by attorney in fact .............. 1962, 1963 n 531, 532
acknowledgments of, legalized, ch. 164, laws of 1878; ch. 103, laws of 1880
533, 535
forms of. . . . . • . . . • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1980 n 533, 534
DEEDS OF TRUSTmay be executed and treated as mortgages ............................. 3318 n
of real property foreclosed only by action ............................... 3319 n

807
808

DEFACING. See MALICIOUS :hfrsCHIEF .............................. 3978-3986

937

DEFAULTjudgment by, when defendant fails to plead, or amend ............•...•.
when no appearance, court must in8pectnotice before entering ..........
may be set aside on terms, and affidavit of meritH, when .................
clerk to assess amount due, in cases of..................................
party in, may cross-examine witnesses ..................................
court to render proper judgment in equity cases .........................
defendant served by publication may appear and defend before judgment.
when service by publication, bond reqmred before issuing process ........
defendant may move for a new trial after judgment ..........•...•
title of purchaser not affected by new trial. .............................
defendant served with copy of Judgment by, effect of...................
• service must. be personal and by copy ................ ·: ..................
no personal JUdgment rendered on service by pubhcatwn ................
injustices cour·ts-when rendered .... : ............................ 3540,
may be set asrde and cause re-tried, when ......................... 3543,
on appeal from, new pleadings may be filed ....•........................
DEFAULTER.
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See EMBEZZLEMENT-....••......••................... 3908-3910

924

DEFECTS-IN AFFIDAvrrs AND BoNDSnot to prejudice party making, when . .. .. .. .. .. .. .. .. .. .. .. . .. .. . .. .. .
DEFENSE. See ANSWERadmitting and seeking to avoid specially pleaded ......••...............
arising after commencement of action how stated .......................
of infant by whom made .............................•......•.......
of insane person by whom made .......................................
DEFENDANTdefinition of.....................••..............•........•..•........
may have proceedings corrected .......................................
any person who hv.s interest adverse to plaintiff, may be .................
when name not known may be described ...............................
sued by name signed to written instrument .............................
insane, must defend by guardian .....................................
when sued for recovery of personal property, may have any person claiming
made defendant ......................•....•••...•....•..........
when held to appear after service of notice.. .. .. . .. . .. .. • . .. .. .. . .. . ..
serVIce of original notice on, when a minor ............................
insane .......................... 2615,
prisoner in penitentiary. . . • . . . • . . . • . .
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when served by pubhcation ..............•..•...•........••..........• 2618
action against, when unk11own, how brought ..· •............•...... 2622, 2623
mode of appearance to action by. . . . . . . . . . . . • . . . . . • . . . . . . . . . . . . • . • . • • . • 2626
manner of proceeding against, when all not served ..••.•••.............. 2627
may have any cause not properly Joined stricken out. • . . . . . . . . . . . . • . . . . . 2632
must plead to original petitiOn, when ... •......•.•................•.••.. 263.5
subsequent pleadings ...............•..•..•.•........•. 2636
pleadings by, specified ................................••••.........•. 264.5
may demur to petition, when ..............••...•....•.••......•....•.. 2648
when advantage of, taken by answer ..............•.........••..•.....• 2650
may demur to part of causes, and answer res1due .•••.•.•.•.•...•..••.... 2651
answer of, what it must contain ........... : .....•...................• 26.55
m~y file cross-petition ................................................ 2663
demur to reply .....................•.......••••.••........... 2668
state matter in abatement in answer ..••.....•••......•........ 2732
judgment rendered for excess of counter-claim ..•...............•....... 2860
may have retrial when served by publication................... . •..... 2877
no personal judgment rendered against, when so served ................. 2881
judgment may be confessed by ................................... 2894, 2896
may ofi'er to confess before action ................•.••.•............•... 2898
after action. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2899
may make offer to compromise, effect of. . . . . . . . . . . . . . . . . ............•. 2900
offer may be conditional ......•.....................•................. 2901
required to give information touching property in attachment cases ....... 2968
stock or interests of, in corporations levied on. . . . . . . . . . . . . . • • . . . . . • • • . . . 3050
may have stay of execution ...............•...............••.....•.... 3061
notified of sale of real estate on execution ..........•.......••.•......... 3087
may divide land into parcels, sale to be accordingly ...................•. 3088
entitled to redeem real property sold on execution ...........•..•....•.•• 3102
for first six months, right is exclusive .................................. 3103
may redeem at any time within one year ............................... 3112
mode of redemption by. . . • . . . . . • . . . . •............................••. 3118
right of, transferable ...•..•........•...•.........................•.•• 3123
term "defendant" defined ............................................ 3128
death of a part of defendants, does not prevent execution from issuing
against survivors ................................•. ; ............. 3133
may quash execution because heirs of deceased plaintiff are not properly
indorsed on ...................................................... 3134
in action to recover personal property may have claimant of, subst.ituted in
his place . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • 3228
may preve~t delive_ry of prope:t:y by. execution of a bond .......•......•.. 323.5
must perm1t plamtitf and shenfl to mspect property . . . . . . . . . . . . • . . . . . . • 3236
may be examined under oath when property is concealed .............•.. 3233
form of answer of, in actions to recover real property. . . . . . . . . . . . . . . . . . . . 3252
defendant making defense, need not prove possession of premises ..•....• 32M
in criminal actions-name corrected when erroneously stated .............. 42U9
how arraigned .................................................. 4327-43:l6
pleading by. . . . . . . . . . . . . . . . . . . . . . • . • . . • . . • . . . . . . . . . . . . . . . . . . . . . 4345, 4346
demurrer by."......................................... . •..•.. 4352-4358
pleas by, defined ................................................ 43.59-4367
may have chan~re of venue ....................................... 4368--4372
challenging jury by ............................................. 4401-4413
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DEFINITION OF WORDS IN STATUTES.................................
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914

11

DEGREESof murder, how determined ............................................ 3849 ns 908
when offense consists of, conviction for lower, when .•....••..•.....•.... 4465 n 1037

DELINQUENT. See CoLLECTION
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when necessary on contract payable in property.. • • . • . . . . . . • . . . . . . • . . . . . 2097 n
witnes~ may demand fees .•.•..•...................•..........•••..•. 3674 n
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must be submitted when filed unless adverse party ask~ delay ............ 2641
cannot be w1thtlrawn without leave of adverse party .•.................. 2642
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mu;;t specify and number grounds of. .......••••.•.........•••...•..... 2649
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880
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DENOMINATIONS. See MARRIAGE.
DEPARTMENTlegislative, constitutional provisions relating to ...•..•.••.••••.••.•••.•••
DEPOSITORSin banks, protected, and fraudulent banking punished, ch. 153, laws 1880. _

1177
442
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DEPUTIESauditor, clerk and sheriff may draw jurors..............................
who may appoint. . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . .
geneml powers of....................................................
who may be appointed.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . .
sherifi' may appoint as many as he sees fit.. . . . . . . . . . . . . . . . . • . . . . . . . . . . .
deputy to take an oath same as principal.. . . . . . . . . . . .
board of supervisors to make compensation to...........................
of clerk of district or circmt court, duty of.. . . . .. • . . . . . • . . . . . . . . . .. . . . .
prohibited from acting liS justice or attorney.................. . . . • . . • . .
of sheriff, not to act as attorney for any party. . • .. . . .. . . .. . . .. . • . • . . . . •
purchase of property at sale by, void.................................. .
marshal to be appointed in cities of second class............... . . . . . . • • • .
elected in cities of first class . .. . . .. . . .. .. .. . . .. . • .. . . ..
of state officer-inspector of shingles and lumber may appoint ....•..•...••.
of secretary of state, salary of.. ........................................
of audttor of state. salary of...........................................
of treasurer of state, salary of................................. -.........
of register of state bnd oflice, salary of, ch. 73, laws of 1878 ..............
of superintendent of public instructiOn, salary of ......•................
salaries of to be paid monthly. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • • . . • . . . . . .
warden of penitentiary at Fort :Madison, appointment of...............
salary of, an<l how paid........ .. ............................... .4783,
to perform duties of warden ...........................................

239
766 185,
767 n
768
76[)
770
771 n
195
204
342
:w~

532
5:35
2069
37;)6
3757
37:J8
3759
3760
37<"l0
4754
4784
4792

883
884

8138
1082
1036

1087

DESCRIPTIONof defendant where are known. . .. .. . .. .. .. .. • . . .. . . . • .. .. . . .. . . .. .. .. 2624
of property in replevin.......................... . .........•...•...... 32:25
DETINUE. See REPLEVINwhere and how brought .......•..•...••............•.•...•..•......•••
what petition for. must state ..........................................
must be by ordinary proceedings .......................................
where new parties made ..............................................
jury to find value of property ..........................................
torm of judgment. in action of..........................................
form of execution on ..............••...•.•.••...........••••.......•.•
plaintiff has option to take the property or value of................•••...
money judgment in exempt from execution when .•.............•••....•

3225
3225
3226
3228
32:38
8239
3240
3241
3244

DESCENT. See EsTATES OF DECEDENTSpersonal propPrly. distribut<:>rl s<1me as real.. ........................ 2436, 2437
may be distributed in kmd, or the proceeds ...........••.............•.. 243tl
when partial distril.Jlltion may be ordered ......................•........ 24:39
widow's share of real property. See DowER ............................ 2440
how to be set off. .......................•.......•......•.......••. 2441, 2443
non-resident alien widow has same nght a& resident .....••...•.•••..... 2442
residue goes in equal shares to children. . . .. . .. . .. . . ................... 2403
heirs of deceased child inherits his share ............................... 2454
when no issue, wife and parents inherit estatt~ ....•.•..••..••.•••...•.. 2455
when one parent dead the survivor takes share of. . . . . . • . . . • • . • • . • • • . . . 2456
if both parents dead shares go to their heirs........ .. .. .. . . .. . . .. . . . . .. 24::i7
where no heirs of parents goes to wife and her heirs .......••..•......... 2408
where there are no heirs, goes to state by escheat .•.....•...........•... 2409

668
7V8

n
n
n
n
n
n

n
n
n
n
n

DESERTEDwife may sue, and defend actions ..................................... 2564

1101
1908
2010
2202

621
6:21
621
621
622
622
624
624
624
624
624
625
625

592

See FonciBLE ENTRY ................................... 3611-3624 ns

DEVISEto corporations, to what extent valid ....................................
by aliens, valid to sam<:> extent as by citizens ...........................
when husband or wife may dispose of homestead by will ......••......•.
by or to married woman, valid as in other cases ......•...•.....•.•.•.••

793
793
794
794
796
796
797
797
797

647

DESERTIONwhen grounds for divorce .............................................. 2223
DETENTION.

52
186
186
186
1tl6
186
186
44
46
76
77
77
77
555
SclH
883
883

n
n
n
n

853
277
519
545
588
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DEVISEESembraces legatees .................................................. .
dying before testator, heirs of to inherit ............................... .
judgment against, how rendered .........••........•....•••...•......•.
any one may tender amount due from him ..••..•...••...••...••......••
DINING ROOM CARStaxation of, mode of, ch. 214, laws of 1878................

Page.

Sectiou.

2336
23;)7 n
2485
2486

• •.••..••..•

608
608
628
628
354

DISBARRED. See ATTORNEYS AND CouNSELoRswhen attorneys and counselors may be ...••..••••.•..••••••••••••. 217, 218-226
DISCHARGEmatters of, must be specially pleaded ....•....•..•.•..•..••...•••••...•• 2718
of judgment on motion, when allowed............... . .••...•..•....... 2867
of assignment of judgment for fraud............................ . .•.... 2868
of surety when creditor refuses to sue on request ..............•..•...... 2109
of jury when cannot agree in civil action ............................... 2794
of judgment on motron, when ................................... 2867. 2868
of jury in criminal action ......................................... 444;}-4445
defendant may be, when .................................•..... 4448, 4450

49,50
n
n

68.5
716

n

716
567

n

699
716

1034
1085

DISCONTINUANCE. See DISMISSAL OF AcTIONSof action when petition not filed in time . . . . . • . .. . . . . • . . . . . . . . . . • . . . . • . 2600 n

657

DISCOVERYof assets of estate, when and how compelled ...............•...... 2379-2381 n
action for, when main tamable.. . . . . • . . . . . . . . . . . . . • • • • . . . . . . . • • . . . . . . . . 2523

614
684

DISEASED ANIMALSbringing into state, punished ...........•..••..•........•.•...•.•..•... 40.16
when may be killed.... . . . . . . . . . . . . . . • . • • • . . . . • • . . . . • . . • • . . . . • • • . ... 4057

955
955

DISFIGURINGdomestic beasts, punished .••.•...••...••••..•••..•...••..•..•..•.•... 3857

912

DISMISSAL OF ACTIONSfor what causes, enumeration of ••......................••....•.......
when on the merits.. . . . . . . . . . . . . . . . . • . • . . . • . . . . . . . . . . . . . . . . . . . . . . . . . .
defendant may proceed on counter-claim, after ................••.......•
may dismiss before final submission .......•...•..............
when may be done in vacation ............................•............
in justices' court-when plaintiff does not appear.......•.................
judgment in when set aside, and cause retried ..............•...... 3543,
in criminal actions-unless defendant indicted, when .................•...
if not brought to trial at next regular term after indictment ..............
when defendant held on his own bond .................................
when defendant discharged and bail exonerated ........................
court and district attorney, when to dismiss ............•...............
entry of nolle prosequi abrogated ..•.....•............................
when dismissed a bar to further prosecution ...........•................

2844 n 712, 713
284.5
713
2846
713
2847
713
2848
713
33;)8
844
3544
844
4613
10t>l
4614
1061
4615
1061
4616
1061
4617
1061
4618
1061
4619
1061

DISOBEDIENCEof an injunction, how punished ..........••..•................... 3403-3407
of writ of habeas corpus .....•....••.•.................•.............. 3476

824
834

DISPOSITIONof property of decedent ..............•..•........................ 2370-2407
of attached property .....................•..................•... 2994-2999

612
746

DISTILLER. See INTOXICATING LIQUORS- . . • . . . . . . . . . . . . • . . . ........ 1223-122.5

406

DISTRESS AND SALEof personal property for taxes, when and how made . . . . . . . . • . . . . . . . . . . . 857 n 209, 210
notice of sale to be given, disposition of surplus........................ 858
210
county treasurer to collect taxes by, may appoint deputies............... 859
210
when treasurer or deputy resisted, may call assistance................... 860
210
of trespassing animals, when authorized, proceedings ...........•.. 14il2-1456
893
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DISTRIBUTIONof statutes on requisition of county auditor. .. . . . . . . . . . . . . . . . . • . . . . . . • . •
of codes to justices of the peace, etc., chapter 15, laws of 1874.•••.••..•
legalized, section 3, chapter 15, laws of 1874 .•..•..••••...•.••

Section.

Page.

40

8
8,9
9

DISTRIBUTIVE SHAREof widow in husband's estate, what.. . . . . • . . . . . . . . . . . • . . . . . .. • . • . • . . . .. 2440
setting off, to include homestead unless widow elects otherwise ...••..•••. 2008 n
DISQUALIFIEDwhen judge or justice is, from acting...................................

190

621
545

44

DISSOLUTIONof corporations, not befor~ time fixed in articles ...•..................... 1066
may still continue for purpose of winding up business ..•. 1080 n

269

DISTRESS AND SALEof personal property, for non-payment of taxes................... • • • . .
notice of sale; disposition of surplm1....... ... . . . • . . . . . . . . . . • . . . . . . . . ..
treasurer may appoint deputy, compensation of.........................
penalty for resisting treasurer .........•...•.•..•....••...........••....

209
210

DISTRICT. See JuDICIAL DrsTRICTS

AND

857 n

858
859

272

210

860

210

CIRCUITS.

280

DISTRICT AGRICULTURAL SOCIETY. SeeAGRICULTURALSOCIETIEs-1109, 1113
DISTRICT ATTORNEYto appear for state and county in district . . • . .. . . . . . . .. .. . . . . . . . .. . .. . . • 20.5
furnish brief to attorney general, when................................. 205
to appear in cases on change of venue.................................. 205
to give opinion in writing, when....................................... 206
to pay over moneys coming into his hands.............. . . . . . . . .. . . . . .. 207
county bas power to employ attorney, when............................
criminal cases under control of, when..................................
election and term of. . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . • . . • . . . . 584
in twelflh and thirteenth districts, election of. . . . . . . . . . . . . . . . . . . . . . • . . . . 585
bond of, not less than ten thousand dollars . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 67tl
to file petition to remove officer, on order of judge...................... 757
resignation of, made to the governor. . . . . . . . . . . . . . .. . . .. . . .. . . .. . . .. . . . 782
may cause arrest of criminal committed to hospital for insane, on his discharge as cured............. . . . . ................................ 1413
to bring suit on bond given to obtain permit to sell intoxicating liquors ... 1532
appear for state in prosecutions before a justice, for selling intoxicating
liquors ............................................•.•....•..... 1551
bid ofl:' land soltl by state or county on execution..................... 1911
demand security for debt due state ................................... 3005
file affidavit for attachment in favor of state . . ... . . . . . . . . . . . ........ 3006
bring action to test official and corporate rights ....................... 3347
salary of................. . . . . . . . . . . • . ....•.................... 3775, 3776
to be paid monthly ............................................ 3780
to bring suit on forfeited undertakings . . . .. • . . . . . . . . . .. . . .. . . .. .. .. . .. . 4128
give advice to grand jury .......................................... 42:31
may appear before . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . •..... 4282
com.me~Ice action o.n forfeited undertab.-in€5 of bail ............... 4598, 4599
may diSmiss prosecution, for reasons stated m order of. .................. 4617
to prosecute cases of bastardy ...................................... 4719
made inspector of jails ...............................................• 4729
DISTRICT AND CIRCUIT COURTS AND JUDGESjur!sd!rt!on of d_istr~ct court ......................................... .
JUnsdictwn of Circmt court ....................................... .
judicial districts and circuits remain .................................. ..
terms in counties having two county seats ............................. .
regular terms fixed by judges of, not less than two in each county ....... .
appointment of special terms ......................................... .
special terms legalized, ch. 13, laws of 1878,... • ...................... .
when judge of, f);ils to appear, term adjourned ..........•.......••.. 167,
when judge may order adjournment .................................. .

161

162

46
46
46
n
n

47
47
47
47

161

161
175

184
188

382
408

417
526
n
ns
n

747
747

815
819
820·

985

n
n
n

1006
1006

1058

106(
1075

1077

n 35, 36
36

n

163

36

165
166

39
40
40
40

IG4

168
169 n

40

41
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DISTRICT AND CIRCUIT COURTS AND JUDGES--CoNTINUEDno proceeding atfectecl by failure of tenn ............................. . 170
when partieB recognized, to appear..... . ............................ . 171
causes continued by final adjournment of.............................. . 172
when no conrt·houRe, where court held ............................. 173, 174
judges of, may int!'rchange .......................................... . 175
records read and approved ......................................... 176, 177
where trial extends bevond term, jurlge may remain .......•.............
when judgment not entered at term, may at next term .................. .
may order new precept for jurors, when................................ 244
records are under the control of the court............................... 178
Pntries apnroved and signed. when altered.............................. 179
may make, general rules ......................................... ·.. . . . ltlO
may appoint short-hand reporters...................................... 1&1
-reporter to take oath, duhes of........................ . . . . . . . . . . . . . . . . 182
may rendPr judgment in vacation, when....................... .. . . . . . 1R3
circuit court held by circuit judge, is a court of record................... 184
judgment rendered on verdict. after opening of court in another county .185, 1t'6
no judge of court of rPcord shall practice law........................... 187
all process issued by clerk under seal of court........................... 188
all _judicial proceedings public, except, etc.............................. 189
when judge disqualified............................. . . . . . . . . . . . . . . . . . 190
courts not to be open on Sunday....................................... 191
courts must be held at places fixed by law............................... 192
what record books kept in............................................. 197
judges may direct records of both courts kept in one set of books......... 202
may require attorney to show his authority............................. 214
may revoke license of attorney, or suspend him........ . . . . . . . . . . . • . . . . . 217
causes for revocation or suspension enumerated................ . . . . . . . . . 218
proceedings ........... 219, 220
trial... . . . . . . . . . . • . . . . . . . 221
judgment................. 222
appeal.................... 223
to find facts and state conclusions of law when requested ................ 2743
permit jury to view premises in controversy. . . . . . . . . . . . . . . . . . . . . . . . . 2790
discharge jury .....•........•............••••............... 2793, 2794
adjourn tnal after jury is sworn ..................................... 2796
remains open after jury has retired ..................................... 2798
may admit testimony to correct oversight... . . . . . ...................... 2799
give information to jury after they have retired .................... 2800
how given. • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . • . • . . . . 2801
causes may be referred by .................................•......... 2816
finding of must distinguish between matter in abatement and bar ........ 2851
provisions relating to juries apply to courts when acting as a jury ........ 2863
may ascertain amount clue on defttult .............................. 2872-2874
must approve deed of commissioner appointed by. . . . . . . . . . . . . . • . . . . . . . . 2890
may appoint receivers.................. . . . . . . . . . . . . . . . . .............. 2903
to fix penalty of bond of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2904
has control of.....................................................•.. 2905
DISTRICT COURT. See DisTRICT AND CIRCUIT CounTsjurisdiction of.................................................. 161, 162
of defendant bound to keep the peace. . .................... 4119
security required of. ............•.......• .4124-4128
in cases of vagrancy .................................. .4139-4143
local jurisdiction of................................................... 4156
appeal fi·om justices of the peace to ............................ ~ . .4697, 4698
trial of appeal ............................................... 4702, 47:31
criminal actions compromised with consent of ...................... 4708, 4711
jurisdiction 0f in bastardy cases .................................. 4715-4722
constitutional provisions relating to ................................... .
DISTURBANCEcreating, in tavern, store, etc., punished ............................... 4069
DISTRICT TOWNSHIP. See ScHOOLSpublic property, exempt from execution.. . . .. . . .. • • .. .. . . .. • • • . . • .. . . . . . 3048
tax levied to pay corporate debts.. .. .. . . . . ............................ 3049
may issue bonds, when, ch. 132, laws of 1880 .......................... .

Page.
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n

n

41
41
41
41
41
41
41

41
53

n
42
n
42
n 42, 43
n
43
43

n

4a

43
43

44

44

n
n
n
n

n
n

n
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44
44
44
44
45
46
49
49
50
50
50
50
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690~

698
699
699
699
700
700
700
703
714
715
718
722
725
726
726

n 35, 36
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n

984
985
987
989
1070
1072
1072
1074
1186
971
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n

754
75.~

499
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DISTURBING CONGREGATIONSfor religious worship, punished .................................... 402:3, 4025

946

DIVIDENDSof estate of insolvent, when paid by assignee. • • • . . . . . . • • . . . . . . . . . . . . . . 2122

571

DIVORCE AND ALIMONYdistrict and circuit court have jurisdiction of. . . . . . • . . . . . . . . . . . . . . . . . . . . . 2220
petition in action for, what to state .................................... 2221
petition verified; not granted on testimony of plaintiff....... . .......... 2222
tor what causes granted.. . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . 222:3
husband may have divorce for same causes as wife .....•................ 2224
defendant may have, by cross-pet,ition .....................••.......... 2225
maintenance ordered during litigation ................................. : 2226
when an attachment may issue on action for........ . • . . . . . . . . . . . . . . . 2227
situation of the parties considered in making orders .......•............. 2228
court to make orders respecting custody of children ...................... 2229
gmlty party forfeits all marital rights ................................. 2230
when illegal marriages annulled .................................. 2231-22:36
prosecuted by equitable proceeding ................................... 2011
no other cause of action joined with... .. ............................ 2511
may be tried at appearance term ....................................... 2745
decree for, cannot be rendered by .agreement.......••.................. 2861

591
591
592
ns 592
59:3
593
n
593
n
593
.n
593
n
59:3
594
n 594, 595
n
632
n
632
691
715

DOCKET. See CALENDARjudgment, how kept by clerk........................................ . 197
appearance, how kept by clerk.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 197

45
45

DOCUJIIIENTorgiinal, when btken to supreme
DOCUMENTARY EVIDENCE.

c~urt......

n

.. . .. . .. . . .. . .. . .. .. .. .. .. .. 3209

790

See EviDENCE ........................ 3658-3668 n862-867

DOMESTIC RELATIONS. See HusBAND AND WIFE, PARENT AND CIIILD,
GuAUDIAN AND WARD, MAsTEit AND APPHENTICE.
DOGScities may prevent from running at large............................... 459
may tax......................................................... 499
when killed, and owner liable for damages .............................. 1485

\I

rl

I

DOMESTIC AND OTHER ANIMALscities and towns may prevent running at large.......................... 459
municipal corporation may tax......................................... 499
must be restrained, swine, sheep and goats ............................. 1446
male animals may be taken up, when ................................. 1447
doing damage, may be distramed.
.. ................................ 1448
escaping from adjoining premises, when owner liable .................... 1449
meaning or term "stock .............................................. 1450
question of restraining, submitted to vote ......................... 1450, 1451 392,
owner of stock liable for damages, when.... . .. . . .. . . . ............... 1452
meaning of term "owner" ........................................... 1453
proviswns relative to damages done by, ch. 188, laws of 1880 ............ .
township trustees assessors or damages done by ......................... 1454
must file assessment with township clerk ............................... 1455
when owner of stock not known, treated rrs estrays ...............•...... 1456
unbroken animals not to be taken up, when ............................ 1464 n
estravs-who may take up ................... : ........................... 1465
notice containing descnption to be given ............................... 1466
appraisers appointed; duty of j~;~stice of peace... . ...........•.....•.. 1467
justice to send copy of entry in stray book to auditor .................... 1468
secretary of state to contract for publication of strays ................. :-.. 1469
publication of notice, county auditor to take paper ...................... 1470
proceedings respecting estrays ................................. 14il-1477
penalty for failure of duty by officers ................................... 1478
bo<trd of supervisors to procure books for ·'brand records " . . .. . . . . . . . . . . 1479
marks and bmncls to be recorded ..................................... 1480
no two persons allowed to use same brand or mark ...............•...... 1481

83

103
114
397
103
114
391
391
392
392
392

39H
398

393

393
394

394
394
395

395
395
395

395
395
396

396
397
397

397

397
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DOMESTIC AND OTHER ANIMALS-CoNTINUEDabandoned animals taken care of at owner's expense .•••..........••.•.•
food and water to be bupplied to impounded animals ...•...•..•........•
diseased animals to be killed ...•...•.•......•..........•.•.........•••
dogs killing sheep may be killed. .. .. .. .. . . .. . . . .. . .. . . .. .. .. .. .. • • .. .
distrained animals released by giving bond ........................... ..
bounty paid for scalps of wolf, etc.-proceedings ...... - ............ 1487,
persons claiming must produce statement and scalps .................... .

Section.

Page.

1482
1488
1484
1485
1486
14S8
1488

3()7
l\97
397
897
397
898
3ll8

DOUBLE TAXATIONmanufacturers relieved from, ch. 57, laws of 1880 ...................... ..

274

DOUBLE LIABILITYof stockho!ders in banks, created, ch. 208, laws of 1880..................

448

DOWERestate of, abolished: widow's share one-third in fee simple; ..............
to be measured by law in force at husband's death......................
to be set off so as to include homestead, when .........•.....•..••..••..
widow of non-resident alien has same right as resident .................
widow's share may be set off by mutual consent ....•.....••.•..••...•..
application for, m<Ly be made within ten years......... . . • .••..........
notice of appointment of referees to set off, fixpd by the court .......•.••.
duty of referees; may employ surveyor .................................
report of referees. . . . . • . . . . . • • . . • . . . . • • . . . . . . • . . . . • . . . . . • • • . • • . • . . . . . .
confirmation of report .......................................... 2448,
right of widow to share, allotted, may be contested .........••...•..•...
w~ere property cannot be divide_d, ~ay be sold .•....••.....•.•.•....••.
w1dow s share not affected by w1ll of husband ..........................

DRAINAGE-

board of supervisors may locate drains and ditches ..•...........•......•
proceeding to establish, surveys, notice, bond ...........................
supervisors to view premises, assessment of damages ..............•...•.
compensation for land taken for, how claimed .•.•.......•....•..........
supervisors shall div1de the work ......................................
work let by county auditor; paid from treasury ..........................
costs and fees of proceedings, how paid ................................
equitable apportionmPnt of costs and expenses mads .•.•................
auditor keep record of proceedings .....................................
right of appeal from proceedings ......................................
of swamp lands, application for, to township trustees .................•..
meetmg of trustees; notice of to land owners. • . • . . . . . . . . . . . . . . . . . . . . . . .
hearing of application, adjournment .•.....•.•.••..•...................
trustees to determine cour~e, width and depth of ditch, and doings recorded by clerk ...................................................
costs paid by whom, bond for ..........................................
trustees to assess damages to land owner .......•.•.....................
appeal from assessment, how taken ....................................
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552

DRUGS AND .MEDICINES. See PHARMACYadulteration of, pumshed ...................••..•...................... 4037
punishment for failure to label poisons. . . . . . . . . . . ..........•.......... 4038
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regulation of sale of, ch. 75, laws of 1880 ....•..........................

949
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3852
3853
3853
3854
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of agricultural, etc., indefinitely. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • ..... . 1070

270
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EARNINGSof married woman, she may sue for in her own name ................... . 2211 n
not liable for husband's debts ....•............•.... 2212 n
arising from personal labor, exempt ........•.....•..................... 3074 n
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761

EDUCATION. See ScHOOLsconstitutional provision relating to. . . . . . . • . . . . • . . . • . . . . . . . . . • . . . . . . . . .
EASEMENTSuse alone will not create, in land ....................... ; .............•
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use of, how and when terminated ..................•......•..••.......
notice deemed a disturbance of right to ..............•.....•..........•
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460
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when governor to order special............ . . . . . . . . . . . . . . . . . . . . . . . . . . . . 790
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of trustees of county high school. . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . 1700
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ELECTION OF OFFICERS AND THEIR TERMSof city officers ........................... , ........................ 501the general election, when to be held.............................. . . . .
special elections, when held. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . . .
when vacancies to be tilled by election..................................
terms of officers, when to commerce.................... . . . . . . . . . • . • . • •
proclamation by governor to be made............. . . . . . . . . . . . . . . . . . . • • •
sheriff must give notice of elections. . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . .
proclamation and notice of special. • . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . .
election of governor and lieutenant-governor, when.....................
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notice of attachment of land to be entered in ......•...•.•...•••........ 3222 n
order affecting absconding father, entered in .......••...........•..•... 1345

7GO
368

ENTRY. See FoRCIBLE ENTitY AND DETAINER-..................... 3611-3624 ns
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ENTRIESwhat made in justices' docket.. ...................................... 3515 n
of deceased when evidence ............•...............•............... 36il7
false making by officers as to fees, punished ....................... 3968, 3971
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ENTICING FEMALE.
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state board-who constitute; powers of ............................... 834as~essor to noti(y party as~esst>d of his right to appeal, ch. 109, laws of 1880
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petitition in, must be divided into paragraphs .......................... 2646 ns 667
may be amended w1thout leave before answer ........................... 2647 n
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answer must also be separated into paragraphs ......................... 2660
673
mode of trial of; on written evidence ...........•..•.............. 2741, 2742 ns 689, 690
not to be tried at appearance term, except, etc .•........................ 2745
691
judgment by default in, rendered on evidence ........................... 2874 n
718
to enforce lien on partnership property for partner's debt ................ 29!)4 n
745
to enforce execution lien, for debt of partner ........................... 3054 n
756
when brought to subject property to execution .••.......•.....•......... 3150
772
answers, how enforced, judgment .. , ................................... 3151
773
lien created by. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . 3152
773
sniTender of property enforcPd by .................................... 3153 n
773
record on appeal in, what must contain........... .. . . . . . . .. . . . ....... 3184 n
783
actions to quiet title to land, prosecuted by ............................. 3276
802
action for partition must be by......... .. .. .. . ....................... 3277 n
802
foreclosure of mortgage, proceedings by. . . . . . . . . . . . . . . . . . . . . . ....... 3321 n
809
action for divorce, prosecuted by . . . .. . . .. .. .. .. . .. . .. .. .. .. • . .. . . .. .. . 2511 n
632
injunction obtained in; general rule ................................. 4386 n
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ERASURESamendments to pleadings not to be made by................ . .......... 2602 n
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ERROR. See WRIT OF Emwnassignment of error in the supreme court............ .. . . .. . . .. . . .. . . . . 3183 n · 78:~
assignment of need follow no stated form .............................. 3~07 n
789
proceedings to obtain writ of ..................................... 3597-:3604 ns 851
ESCAPEofficer or jailor allowing prisoner to, punished.................. . .. 3953-2955
933
aiding prisoner to make, punished ................................ 3956-3!)58 n 933, 9;J4
prisoner punished for making, from jail. ............................... 3939
934
ESCHEATproperty uninherited, goes to state by .•••.............................. 2460
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duty of clerk in case of. . . . . . . . . .................................... . 2461
625
administrator to give notice of death... . . . . . . . . . . • . . . • • . . . . . . . . . . . . .. . 2462
625
proceeds of sale, paid to school fund .................................. . 2463
625
paid to person entitleJ to applying within ten years ..................••• 2464
625
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notice of, to be published by clerk .................................... 2341
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executor-married women may act as .................................... 2345
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govemed by law applicable to domestic ................................ 28,)2
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180
181
714
751
731
751
751
751
751
752
752
752
752
752
752
752
753
753
758
753
753
753
754
75-!
7M
754
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EXECUTIONS-CoxTINUEDpublic buildings not liable to be taken on ..•.......•••...............•. 3041:l
how enforced against municipal corporation .••......•...•...........•.. 3049
stocks in corporations, and debts, how levied on........ • ............•. 3030
garnishment on, mode of ............•........•.................. 3051, 3002
partnership property, interest in, how levied on ..••..................... :~O!i::)
lien of levy on, enforced by equitable action ..........•..••..........•• .' 3054
indemnifying bond, when required .........••..•..••..•......•....... 3085
terms and conditions of bond ......•............•...•..•...•........... 30:.6
levy may be discharged if bond not given ...•.....•.....•••............ 30ii7
if bond good when taken, officer protected .••..•..•.•..•..•.......•.... 3008
proceeds of, how apphed ................• , ••..•...••••..•............. 3059
provisions apply to justices ........................................... 3060
stay-who may, and for what time ....................................... 3061
signers of bond to own real estate .•..••••......••...•...•............. !3062
no appeal allowed after st<ty ........................................... iJOGH
bon{) t? have force of a ,judgment confessed ........................... !1064
execution to be recalled ............................................... 30Gj
property levied on relinquished............................... . . . . . ... :l06G
at expiratiOn of, execution to issue ..................................... 3lJG7
surety may prevent .................................•................. ~1068
require execution to issue ........................•.......... 3069
unless other surety is given ................•........................... :3070
lien of judg-ment uot released by. . . .. . . .. . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . :3071
exemption-of property from, enumerated ..........................•..... 3072
fiimily, defined ....................................................... !307~l
personal earningR exempt................ . . . . . . . . . . . . . . . . . . ....•..... 3074
what exempt to non-re~idents and unmarried persons .................... 3075
persons who have started to le<we the state ........•................... 3076
provisions not applicable to purchase money. . . . . . . . . . . . . . . . . . . . . . . . . . . . 3077
absconding debtor, wife entitled to exemptions of ......................• 3078
sale-sheriff mnot give notice of......................................... 3019
notice, how given and published ....................................... 3080
validity of sale not aftected, if none given .............................. 3081
time ot, to be fixed in notice .......................................... 3082
officer may postpone for three days. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 308:3
overplus prorluced by, paid defendants ................................. 3084
when there is a deficrency ............................................. 3085
when unsold for want of bidders levy holds goods ....................... 3086
occupying defendant to be served with notice of sale ..........•......... 3087
officer to sell according to plan of...................................... 3088
property again offered if purchaser fails to pay. . . . . . . . . . . . . . . . . . . . . . . . . 3089
vacated, when execution not a lien ..................................... 3090
money, etc., appropriated without sale ................................. 3091
lien-of judgment against executor or decedent, how enforced ............. 3092
person interested to be notified. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • 3093
notice, how served .................................................... 3094
court to award execution .............................................. 3095
minority of heirs, etc., effect of ........................................ 3096
mutual judgments may be set off...................................... 3097
sale of leasehold of less than two years absolute ..........•..•.•......... R098
whl'n estate is larger, it is redeemable .................................. 3099
personal ptoperty must be appraised..... . . . . . . • • . . . • . . . . . . . . . . . . . .... 3100
t•edemptiou-reat property may ue retleemed .......•..•........•...•...... 3101
not where appeal or stay has been taken ................................ 3102
creditors may redeem ..................... , .•........................ 3103
definition of "creditor''....... . .....................••...........•.. 3104
cre(litors may redeem from each other ................................. 3105
terms of . . . ................................•••.....••.......•.....• 3106
a senior redeeming from a ,junior ..............•..............•....•... 3107
junior creditor may prevent, how ..................................... 3108
junior creditor may redeem from ft senior ......................... 3109, 3111
certificate given to redemptioner ...................................... 3110
when right of creditors expires ........................................ 3112
la~t redemptioner holds the property ...••••....•. .' ...•..........•.••... 3118
lirn of creditor held to be extinguished ....•.•...•.. ,...... . .•.... 3114, 3115
farther redemptions made ........................................ 3116, 3117
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EXECUTIONS-CONTINUEDmoue of rec.leemmg ....................•.•..............•..••....•.•.. 3ll8
fact of rcc.lcmpbon entered of record ......................•.......•...• 3119
redemptioner entitled to certificate of purchase ......••...••..•......... ::11~0
when sold in parcels, any one may be rec.leemed .•••..................... 3121
undivided portion of tenants in cominon .....•......•••..••...........•. 31~2
rights of defendant tr,msferable ...................•...........•....... 3123
deed executed to person entitled to .........•.•.........•............... 3124
publicity of procoeedings, constructive notice •...........•••..•...•..... 3125
deeds 1m ply regulanty ...........•.................................... 3126
damages recoverable by owner of estate .......•.............•.•........ 31~7
"plaintiff" and "defendant" defined .................................. 3128
justices' proceedings, so far as applicable, included ...................... 3129
death of plamtitf' does not prevent executor from issuing. . . . . . . . . • . . . . . . 3130
shPrifi' to proceed as though plaintiff were living ...............•••••..•. 31:)1
affidavit of death to be filed ........................................... ,~W2
may issue against surviving defendants .......................•........ 31~:3
defendant may move to quash. . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3134
examination of defendant. after execution returned ''no property " ..•.... 3135
or when he conceals property ..•............................... 3136
order for, granted by cmu-t or judge ............................ 3137
defendant to answer interrogatories .......•.................... 31~8
witness may be examined .................................... 31:-:lD
property discovered, levied on ...•.....................•...••.......... 3140
receiver may be appointed ....................................... 3141, 314:3
proceedings when equitable interest discovered ........................ 3142
continued until completed ............................................. 3144
refu8ing to answer, a contempt....................... . . . . . . . . . • . . .... 314.)
order, how to be served ................. .'.............................. 3146
compensation of officers.............................................. 3147
when defendant arrested .............................................. 314B
d1schargeu from, by giving bond ...................................... 3149
proceedings against property. . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3150
manner of proceeuing ..............•.....................•........... 3Iiil
lien created by proceedings.. • . .. .. .. .. .. . .. . .. . .. .. . . .. . .. .. . . .. . .. . .. 3152
enforcement of......................•....•........................... 3153
on judgment in contested election case................................. 712
clerk of supreme court to issue......................................... 727
from supreme court, issue and return of. . • . . . . • . . . . . . . . • . . . . • . • • . . . • • . 3215
in contested election cases.................... . • • . . . . . . • • 727
in actions of replevin and detinue . • . • . . . . . • . . . . . . . . . . . . . . . . . . • . . . . . . . 3240
justicrs of the peace-cannot after transcript filed in clerk's office ...•...... 3568
how and when issued by ........................................ 3569-3;)73
when issued by successor ..•........•....•.............••••.••........ 3627
renewal of, by. . . . . . . . . . . . • . . . • . . . . . . . . • • . . . . • . . . . . . . . . . . . . . . . . . . . 3634
in criminal cases-stay of, allowed • • • .. . . .. . . .. . . .. . . .. . . .. . . • ......... 4610
form of, for imprisonment .............................................. 4512
commitment of defendant.. . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . . . • . • ...... 4513
to be executed by sheriff of proper county ........•...•.......... 4514, 4515
authority of officer ..•...................•........••.......•..••....... 4516
return of, what to state ...•.......•......•....•....•••...........•.... 4517
on judgment for fine, form of... . .....•....•......................... 4318
for abatement of nuisance ............................................. 4519
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742
742
742
742
743
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180
181
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EXEMPT. See HmiESTEADhomestead is, from judicial sale ................................... 1988-2010 ns
what personal property is, enumeration of......•..••...•..•........••.. 3072 n
meaning of term "family " ......................................••... 3073
personal earnings of debtor and family for ninety days .......•.•.•...... 3G.74 n
what is, to an unmarned man not head of family. . . . . . . . . • • • . • . . . . . • . . . 3075
what is. to persons starting to leave the state .........••........•....... 3076
property not exempt from salt> for purchase money. . . . . . • • . • • . . . • • . . . • . . 3077
prorerty exempt to wife when husband absconds ..............•......... 3078

797
867
847
855
836
1060
1045
1045
1046
1046
1046
1046
1046
5:-!8
760
761
7tH
761
761
761
761

EXEMPTIONwhat property, from taxation .................................... 797, 798 n 192, 193
board of supervisors may exempt property, when........................ 800
194

I
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EXEMPTION-CONTINUEDpublic property exempt from corporate debts ..•...........•.•........... 3068
property of heads of families exempt from execution ...............•.... 3072 n
"family'' defined ...................•..•••...•........••............ 307:~
earnings arising from personal labor exempt .••........................ 3074
ordinary wearing apparel, etc., of non-residents only exempt ............ 3075
exception when family has started to leave the state ....•................ 3076
not allowed for purchase-money of property ............................. 3077
property of absconding debtor exempt t.o wife .......................... 3078
money JUdgment in lieu of property exempt .•••..............•..•...... 3244

75()
760
761
761
761
761
761
761
7D7

EXERCISING OFFICEwithout authority, punished ........................................... 3663

934

EXPENDITURESof county settled by board of supervisors................................ 303
of county to be published............................................. 304

66
6ti

EXPERTShand-writing proved by .............................................. 3655
compensation of as witnesses .......................................... 3814

862
8()9

EXPOSUREof child by parent or guardian, punished . . . - . • • • • . . . . . . . . . . . . . . . . . . . . 3870 n

916

EXPRESS COMPANIES. See WAREIIOUSEMENmust keep open office at convenient points, chapter 68, laws of 1876......
penalty for f.tilure to do so. chapter 68, laws of 1876. . . . . . . . . . . . . . . . . . . .
property of, how listed for htxation........... . . . . . . .. . .. .. .. . .. . . .. .. . 813 n
lien of, on property transported . . . . . . . . • • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 2177 n
proceedings to enforce lien .. .. . . . . . . .. .. . . .. .. .. .. . ............. 2178-2180
actions against, where brought......................... . ............. 2082 n

355
30.5
197
582
583
651

EXTORTIONdefined and punished ......•.....••••••....•••..••.....•.......•...... 3950

933

FACTSpetition to contain statement of, constituting cause of action ....•....•• 2646
indictment to contain statement of............................. 4296 n

667
1009

FAIRS. See AGRICULTURAL SocrE'l'IES .......•....••••••..•........... 1103-1116

279

FAILUREof consideration, when shown in defense of action .•••..•..•......•....• 2114

569

FALSE AFFIDAVITmaking or procuring to be made. punished ............................. 4085

974

FALSE BILL OF LADING-making and using, punished .......................................... 4084

974

FALSE ENTRIES AND RETURNS-by public officers, punished ............................................ 3968

935

FALSE CERTIFICATES AND RECEIPTSby public officers, punished ..............•..•.

3968

935

FALSE MEASURESpenalty for using ............................................... 4076, 4077

973

FALSE PRETENSESdefined and punished ...........•.•.........••••.•......•............. 4073 n

II

FALSE VOUCHERRissuing of, by warehousemen, punished.. . . . . • . • . • • • . . . . . • . • . . . . . . . • • •• 4088

975

FALSE WEfGHTSand measures, punishment for ........••......•.........••.•.......•... ' 2064

554

FAMILYproperty of husband and wife liable for expenses of ..••..•••....•...•..• 2214 n

590
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FARM CROSSINGS-

when to be made by railroad corporations .•.••..••••......•..••........ 1268 n
FARM LEASES.

See LANDLOim AND TENANT ..•............•........ 2011-2018

328
545

FATHER-

of poor pPrson compelled to snpport ................................... 1830
includes putative of illegitimate child .................................. 1:382
proceedings ...........................••.........•......•.•...•.. 1333-1339
seizure of property of absconding, whose children may become a public
l'harge .........•........................••.................. 134:3, 1344
minor chJ!d of drunken or vicious, etc., may be apprenticed .............. 2301 n
mherits from illt-giiimate children, when, etc., ............•.•...••...... 2466 n
may sue for injury to or death of minor child .•••.........•••.•..•.••... 2556 n

367
367
:367
368
603
626

644

FEEBLE-MINDED CHILDREN-

asylum for, established at Glenwood, ch. 1i!2, laws of 1876 ......•...•..•.
trugtees of asylum for. how elected. ch. 152, laws of 1876 ...•.•........•
duties and powers of trustees of asylum, ch. 152. laws of 1876 .......... .
who admitted in asylum for, ch. 152, laws of 1876 ....•••......•........•
support of, in asylum ..........................•..........•.....••..•
term "feeble-mmded,'' who included in ............................... .

389
389
389
390
390
391

FEES.

See Co)tPENSATION OF 0FFlCEilSto be paid by fire insunmce companies ................................. 1153
to be paid by hfe insurance companies .........•...•.......•........... liSa
of clerk of supreme court, to chltrge.......................... • •. 3771, 3778
of attorney-general. . . . . . . . • . . . • . . . . . . . • . . . • . . . . . • . • . . . • • . . . • . . . . . . . 3770
of district attorney .............................................. 3775, 3776
secretary of state, auditor of state and register of state land office to pay
fees into treasury ..........•.•......•..••..........•...•...•...... 3778
clerk of district and circuit court to charge .........•...•........... 3781, 8782
clerk of circuit court to receive pay out of probate....•......•..•.•.•••.. 3783
officers failing to ray over punished ..•.......•..••••..•.........•..•... 3970
making false entnes relating to, punished............ • • . . . . . • • . • . . • . . 8971
conversion of by officer, punished ...................................... 8972
officer failing to mo,ke annual report of, punished ..••.••••••..•...•.•.•• 8974

295
306
886
886
887
888
888
889
935
935
986
936

FEE BOOK-

kept by clerk, what to contain.. . .. .. .. • .. .. .. .. . .. .. .. .. • .. .. • . .. .. .. .

197

45

FEE BILT.,-

may 1ssue and have effect of execution ................................. 3842 n
FELONY.

905

See CRIMES AND PuNISHMENTs-

any person violating certain provisions of law relating to the insane,
guilty of... . . . . . . . . • . . . . . . . . . . . . . . . . . . . • . . . . . . • • . . . . • . • •...•..
person injuring fire apparatus, guilty of.................................
oHicer of state agricultural collt'ge and farm diverting funds, guilty of...•
any person aiding boy or girl to escape from reform school, guilty of ...•..
obstructing, etc., service, etc., of writ of habeas corpus ...•..........••..
what constitutes ............................................... 4103,
punishment for, inflicted after legal conviction ...•.....•...•.......•..••
defendant must he present at trial for ..................................
when .iudgment prononnced ......................••..••...•......••..•
dismissed for want of prosecution, not a bar .••..•••••......•••.•.••••

&l7

1440
1564
1622
1663
8467
4104
4106 n
4331 n
4497 n
4619

426
454
464
833
981
981
1020
1043
1061

2186
22il7 n
2555 n
8867 n
4016

586
595
645
915
944

1489
1490 n
1491
1492

308
898
898
399

FEMALE-

when of age of majority ..............................................
when of marriageable age ............................................
unmarried, may sue for seduction ......................................
seduction of chaste, puni;;hed ........................................
enticing to house of ill-tilme, punished..................... .. .. . . .. ..
FENCES--

partition, when maintained ............................................
const•qnc·nces of Ill'glecting to build or repair ..••••••.•...••.•••••..••..
pt·nalty if order of fence viewers be not complied with ...••••.•••......
disputes about, fenc,e viewers to settle .................................
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FENCES-CoNTINUEDfor fmlure to build partition fence, remedy ........•...•.••••••.••...••.•
partition, to be kept in good repair ••...•.••••..••.•.•.•••.....••....
who required to maintain .....•..................•...•....••...••••.•
proceedings to fence when lands enclosed in common .....•••.•.•..••••••
when it is desm1d not to enclose ................•.•..•••.....•••.•••...
when owner encloses he must pay for partition fence ..•....•...••.•••.•••
division of fence to be recorded .........•.•........••..••..•••....•••.
definition of terms "owner" and "fence viewers''. . . . . . . • . • . • . • . • • • . . . .
fence on one side of line may be removed, when.. . .••.•....•..•.. 1501,
fence viewers to determine disputes about .•.•......••..••.•.••.•.•.•..
fence rimy be laid on division line .•.•...•••••..•..•••••••.•...•••......
law applicable to fence on one side of lin<J .•••.....•........•.....•••.•.
fpnce law does not bar other remedies ..••.•...••...••....•..•.••..•...•
lawful fence, definition of. . . . . . . . . • . . . . • . . . . . . • • . • . • . • . • . . . • • . . • .. • • •
law as to fences apply as well where stock is restrained ..................
hedges-when planted, fence set beyond line five feet, ch. 106, laws of 1876.

1493
1494
1495
1496
14!J7
1498
1499
1500
1502
1503
1504
1505
1506
1507
1508
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3!19
399
399
399
399
399
400
400
400
400
401
401
401
401
401
401

FENCE VIEWERSto decide disputes as to obligation to build fences .•••...........•...•..• 1492
proceedings by, respecting partihon fences ...............••......•. 1496-1499 n 399,
to assess value of timber taken from land, etc .......................... 1502
disputes as to rights in fences, determined by. . • • . . . • . . . • . . . . . • • • . . • . . . . 1503 n
to determine when fence is lawful. ..................................... 1507 n
to ascertain value of half of partition hedge, sec. 2, ch. 106, laws of1876.

399
400
400
400
401
402

FERRIEScity council regulate within city limits ................................. .
board of supervisors may licenRe ..............•.....••....•.•.••....•..
rates of ferriage fixed by board ......••......••.•••••...•..•••.•••.•.•
extent of ferry priv1lege . • • . . • . . . . . . . . . . . • . . . . . • • • • . . . . • . • • • . • . • • ••.
preference given to keeper of previons ferry......................... • •
keeper has no right to renewal of license .............................. .
when opposite shores in different counties, one license sufficient .......... .
may be licensed when but one shore in this state ...•.....•.•.•• ! ...... .
license not to issue until bond filed........ . • • . • •..•.... ; ..•.•.••.•••
ferryman must transport mails and expresses ..•.....••.. ,..........•••••
license for, must be recorded .......•.•...••.....••••..•..•..•.•.••••..
rates of toll to be posted ..........••..............••..••.•••••••.•••••
penalty for failure to post. .......................................... .
notice of applicatiOn for license to be posted ............•.••..•••.•..••
penalty for taking illegal tolls ........................................ .
forfeiture of licen'!Kl, when ......•..•.....•.............••.•...•..•.••••
penalty for refusing to pay toll .............••.•.....•.••••..••..••.•••
rules may be prescribed for ...•..•........•.......•.•••..••••••••.•••.•
franchise may be sold on execution as personal property ................ .
effect of sale of franchise ............................................ .
when free ferries may be established, bond given ...••....•..••..••...•••
owners of mills may ferry customers free .............................. .
railroad companies may establish ferries at terminii .•••..••.••••.•••.•.•

529
1011
1012
1013
1014 n
n
1015
1016
1017
1018
1019
1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1034

122
255
255
205
255
255
256
2.)6
256
256
256
236
256
256
256
256
257
257
257
257
257
257
258

FICTIONSin pleading abolished................... • ............................ 2644 n

667

FIDUCIARY CAPACITYjudgments against defendant in, cannot be stayed ..••••••.••••••••••••• 3061

758

FIELD NOTESwhen copies of, admissible in evidence ................................. 3701

872

FILING. See Pr,EADING ..••..•...............••..........••••••••••.• 2635-2638

666

FILING CLAIMS. See EsTATES OF DECEDENTS_
against estate of decedent, how stated and when filed ..•.•••••••••• 2408, 2409 ns
considered denied unless admitted in writing ......••.•• : • •••.•••••.•••. 2410
when and how proved ............................................ 2411-2417 n

617
618
618

84:
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FINDER OF GOODS. See LosT GooDsdiopotiition of by, proceedings ..................................... 1509-1522 n

Page.

'402
FINDING OF FACTSwhen court to make .•••.............................•.••••.•..••••.. 2743 n
690
must distinguish between matter in abatement and matter in bar......... 2851 n
-714
not necessary in order to review in supreme court. ....................... 3170 n · 780
FINDING OF INDICTMENT. See INDICTMENT .........•.•..•..•••.••• 4291-4294 ns 1008
FINEScities and towns may impose................ . . . . . . . . . . . . . . • . • . . . . . . . . . 482
109
how recovered by. . . . . . . . . . . . . .......... , . . • . . . . . . . • . . . . . . . . . . . . • . . . • 483
110
when not paid, defendant imprisoned.................................. 484
110
actions t,o recover, when barred............ . . . . . . . . . . . . . . . . . . . . • • . . . . . 486
110
action to recover brought where cause of arose. . . . . . . . . . . . . . . . . . . . . . . . . . 2579
650
not otherwise disposed of, appropriated to school fund ............•...... 3370
817
who may prosecute actions for ........................................ 3371
818
judgments for, made liens............................ . .•............. 4609
1060
stay of execution on ........................................ 4610
1060
FIREto stay progress of', buildings may be destroyed, ch. 36, laws of 1874 ...••
133
cities and towns make rPgulations against.......... • . . • . . . . . . • • • • . . . . . 457
102
false alarm ot; punished ............................................. 1566
427
railroad company liable for setting out ................................. 1289
337
FIRE ARMSdischarged near where stock is being fed, punished.... . . . . . . . • • • •••.•• 3900

921

FIRE COMPANIESmembers of, exempt from military duty and work on highways .•...• 1560-1562
punishment for misrepresenting. . . .. . . .. . . .. . . .. . . . .. . . . . . . .. . • .. .. • . .. 1563
destrut:tion of fire apparatus, punished....... . ....................... 1564
removal of engines or fire apparatus, punished.. . . . . . . . . . . . . • • . • . . . . . . . • 156!)
puni~hment for ma~ing false alarm of fire.........................
1566

42G
426
426
4.26
427

FIRM. See PARTNERSIIIP.
FISCAL TERMof officers and institutions, report to governor, ch. 159, laws of 1876......
governor to cause report~ of to be published, ch. 159, laws of 1876........
FISH...
catching of, regulated and punished ................................... 4054
care and propagation of. ch. 50, laws of 1874...........................
assistant commissioner created, ch. 156, laws of 1880....................
state hatchery provided for, ch. 100, laws of 1880.................... . •
propagation and culture of, ch. 70, laws of 1876.........................
progagation of fish, ch. 80, laws of 1878................................
construction of fish-ways. ch. 188, laws of 1878.........................
fish-ways, ch. 123, laws of 1880 ...................

954
939
961
981
962
964
965
966

FLAX SEEDstandard weight of bushel of......................................... 2049

552

FITTING OUT VESSELwith intent to defraud, punished ...................................... 4083

974

FOOD. See ADULTERATIONmingling poison with, punished ........................................ 3877
adulteration of, punished ............................................. 4036

917
949

FOR.CIBLE ENTR.Y OR DETAINERaction of, when brought .............................................. 3611 n
does not-lie tor rent in arrear .......................................... 3612.
when brought in case of death of owner ................................ 3613 n
notice to quit, when given ............................................ 3614 n
petition and proceedings in action of.............................. 3615--3623 n
when appeal suspends .ind~ment in .. : ................................. 362-1%
order ot removal or rest1tutwn, when 1ssued....... . ........••.•.•...•. 3624

853
854
854
854
854
8[•5
85fi

f....................

26
26
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FORECLOSUREof mortgage of personnl property, by notice and sale •....•..........•.•
notice of, what to contain ................•....•.......••...•........•
on whom to be served.................................... . ....
manner of service of, and retum .................................
publication of. ................ : ................................
purchaser takes title and interest of mortgagee. . . • . • . • . . . . . . . . . . . . . . • . .
sheriff'to exec11te bill of sale to purchaser .............................
proofs of notice of sale annexed to bill of sale ...........................
evidence of service of notice perpetuated by affidavits ...........•.......•
purchaser not affected by equitie~ between parties to mortgage ...........
right to foreclose contested by action in court............ . ............
deeds of trust must i.e treated as mortgages . . . . . . . . • . . . . • • ••.......•
mortgages of real property foreclosed only by action in equity ....•.......
when separate actions brought on bond, note or mortgage ..........•....
judgment in, must direct sale of mortgaged property ....................
general executwn lll[1Y issue for deficiency....... . ..............•......
when junior lien holder entitled to assignment of mortgage .............•
disposition of surplus [1fter satis(ying spPrial execution........... . ..•..
other liens paid off in their order, when .. . . . . . .. . . .. .. .. ............
sufficient property to pay mortgage only solU ...........•.....•.........
mortgagee must enter sati3facbon of mortgage, when. . . . . . . . . . . . . . . . . . .
in foreclosure cases, clerk to enter satisftwtion .......................•.•.
bond for a conveyance treated as a mortgage.. . . . . . . . . . . . . . . . . • . . . . . . . . .
vendee treated as a mortgagor. . . . . . . • . . . . . . . . • . . . . . . . . . . . . . . . . . . • . . . . .

3307
3308
3309
3310
3311
3312
3313
331.5
3314
3:)16
3317
3318
3319
3320
3321
3322
3233
3324
332.5
3326
3327
3328
3329
3330

n

806
806
n
807
807
807
807
807
807
807
n
807
n
807
807
n
n
808
n
808
809
n
n
810
n
810
n
810
810
n
n
811
n
811
• 811
811
n
812

FOREIGN RAILWAY COMPANIESmay acquire rights of domestic corporations, how, eh. 128, laws of 1880 ...

364

FOREIGN EXECUTOR A~D ADMINISTRATOR.
may be authorized to act in this state, when .......•.........••..•• 2351-2353 n

610

FOREIGN COUNTRIES...:....
instruments affecting lands how acknowledged in ......•................ 19.57
judicial records of, how authenticated .................................. 3715

530
875

FOREIGN CORPORATIONSmay sue in courts of Iowa, in corporate name ..••...........•.......... 2.554
writ of atta~hment may issue against property of. . . . . . . . . . . . . . . . . . 2949, 2951 n

645
733

FOREIGN INSURANCE cmrPANIES. See INSURANCE COMPANIESpre-requisit!)s to doing business in this state ..............•....•..•..... 1144 n290, 291
FOREIGN GUARDIANS. See GuARDIAN AND WARDappointment of, in this state ..................................... 2266-2268
powers and duties of, to file copy of official bond ...........•....... 2269-2271

600
600

FOREIGN PAUPERSmay be sent to state came from. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1354
proceedings for removal of. . . . . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . . . . . . 1355, 1356

369
369, 370

FOREIGN WILLShow probated in this state. . . . . . . . . . . . .. . .. • . .. • . . .. . . . . . . . . . . . . . .. . .
executor of may be empowered to sell real estate ...•............•.......
deeds made by legalized . . . .. . . . .. . . . . . . . . . . . . . . . . . . . . . .. . . . .. • . . . • . .
cannot be carried into effect, until probated.. . . . . . . . • . . . . • . . • . . . . • . . . . .

2351 n
610
2:l52
610
23;,2 sub. 2, 611
2333
611

FORFEITUREaction to recover. where brought .........••.••........................
not otherwise appropriateu, go to school fund. . . . . . . . . . . . . . • • . . . • . . . . . . .
who may bring action for . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
judgment for by collusion, no bar to another action ..•.......•..........
of bail, by defendant failing to appear .................................
when may be excused and discharged ..................................
district attorney may bring action upon, when..•.....•...•.•••..•. 4.508,
court may remit, upon surrender of defendant, when ...•...•.•••..••...•

2579
:J370
3371
3372
4596 n
4397 n
4599 n
4600

650
817
818
818
1057
1058
1058
1058

1332

INDEX.
Section.

FORGERY AND COUNTERFEITINGcounterfeiting brand of shingle and lumber inspector, punished. • • • • • • • • • •
forgery defined and punished ..........................................
uttering forged instrument as true, punished.. . • • . . • • . • • • . . • • . • . • • • • • . • •
forgery of public securities, punished ....... , .... : .....................
erasure or obliteration of writings, deemed forgery ..••.••..••••••• 3929,
crime of, how charged in indictment ..................................
counterfeiting bank notes, drafts, etc., punished ..••..••.....•••.•••..••
having counterfeit bill, note, draft, etc., in possession, punished .•.•.•••..
utterin~ counterfeit note, etc., punished ..•..•••....•.•..•••.....•••.•••
convictiOn for second offense, how pumshed ...••......••.•••..•..•••..••
making tools for counterfeiting ........................................
counterfeiting current coin, punished ...................................
uttering counterfeit coin, punished .....................................
counterfeiting bank notes and instruments.. . • . . . • . . • • . • . . • • . . . • . • • . • . . •
affixing fictitious signature to writings, punished ..........••..••.•••..••
fraudulent obliteratiOn of instruments, punished ..•.......••.•.•.•••..••
second and third convietion for ......................................
having in possession stamps, dies, etc., punished ...•.•.•..••..••...•.••.
counterfeiting foreign coin. punished .................................
proof of corporation whose bill or note counterfeited ..••..••..•....•.••••
counterfeiting brands or stamps, punished .....••••.....•.••....••..•..•
allegations m indictment for ...........................................

2073
3917
3918
3919
3930
4113
3920
3921
3922
3923
3924
3925
3926
3927
3928
3929
3930
3931
3932
3934
3935
4313

Page.

n

556
926
927
927
929
1014
927
927
928
928
928
928
929
929
929
929
929
929
929
980
930
1014

FORMATION. Sae JunY TRIALof' trial jury in criminal cases ...................................... 4389-4397 n

1025

FORMER ACQUITTALplea of, form of.......•....•.••...•..••..•...••.••••.••••••••••• 4.359,
on a defective indictment, bars another prosecution ....••.•••.•••••••.••.
effect of, when offense consists of degrees. . . • .. . • .. .. .. . • .. • • .. • • .. • • .. .
on plea of, defendant first offers evidence ...............................

4360
4:364
4365
4422

1022
1022
1022
1031

FORMER CONVICTIONplea of, form of ................................................. 4359,
on a defective indictment, bars anothPr prosecution ..••.••••••••••••••••
effect of when ofi'ense consists of degrees ..•.......•..••••••••••••.••.••
on plea of, defendant first ofl'ers evidence ...............................

4360 1021, 1022
4364
1022
4.365
1022
4422
1031

n

n
n

n

FORMER RECOVERYon municipal bonds to railroads, is no estoppel.......................... 555

148

FORMS OF ACTIONfl-·
abolished in this state; of two kinds, ordinary and equitable ...•••• 2507, 2644 ns 632,667
when by ordinary and when by equitable proceedings ............... 2508-2513 ns 632
error in, how corrected; not to abate action ........................ 2514-2518 ns 603
FORWARDING MERCHANT. See W AREIIOUsE~mN AND CARRIERShave a lien on property stored, for charges, advances, etc. • • • . • • • • • • . • • • 2177 n 582, 583
FOURTH OF JULYis a legal hohday, mercantile p[Lper, when due day before .••.•••.•••.••• 2094
depositions not to be taken on ......................................... 3722 n

564
876

FRANCHISESgranted for fetTies and bridges ..........••..••...•••.•••..••.•.••• 1019-1026
of bridge or ferry may be sold on execution ............................ 1027
what interest passes by such sale ...................................... 1028
of corporation forfeited for fraud, or failure ..•.......•..•••.••..••.•.•.• 1074
forfeiture of, for non-user ...•...•............••••..••...•...•.•....••. 1079
of corporations may be sold on execution ............................. •• 1086

256
257
257
271
272
2i3

FRAUDS. See STA'rUTE OF; EvmENCE .............................. 3683-3670 ns

865

FRAUDpenalty for, by corporation ............................................ 1071
diversiOn of funds by, deemed . . . .. . . .. . . .. . • • . • • .. .. .. • • .. . • .. • • • · • · 107.2
for_ieiture of franchises by corporation for ......................... 1074, 1075

270
271
271
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FRAUD-CONTINUEDactions for relief on grounds of, when barred .•............. sub. 4, 2529, 2530 ns 636,
cheating at common law, punished............. . .......•.............. 4081
in the sale of land prevented, chapter 137, laws of 1880..................
on inn-keepers and boardmg-house keepers, punished, ch. 76, laws of 1880

638
974
969
970

FRAUDULENr CONVEYANCESdefined and punished .......•.....•••••.••..••.•••••••.•••.•...•....•• 4074 n

973

FRAUDULENT CONVERSIONof money, how charged in an indictment ..••••••••••••••••••••••••.•... 4317

1015

FRAUDULENT DESTRUCTION OF BOATSpunishment for .....•.••. ·· ..•.•.•••...•..•...••••••••••••••••••..•.• 4082

974

FREEDOM OF SPEECHin general assembly..................................... • • • • . . • • . • . . • •
constitutional provision in respect to. . . . • • • • • • . . . • • • . • • • . • • . . . . . • . . . . . •

11

2
1172

FRUITstandard weight of bushel of...........•.......•.•..•......•.•••...... 2049
entering premises with intent to destroy, or trees .•.•................... 3897
destruction of, and of trees, punished ......•............•...••... 3898, &l99 n

552
920
921

FUGITIVES FROM JUSTICEapprehended on executive warrant.. .............................. 4171, 4175 n
magistrate may issue warrant for arrest of.............................. 4176 n
may admit bail or commit ............................. 4177--4180 n
may be re-arrested on executive warrant.. .............................. 4181
expenses relating to arrest of, how paid ..••..••....•..••..••....... 4182--4184

991
992
992
993
993

FUNDS. See ScrrooL FuNDsinking, crPated in cities and towns.................................... 497 n
private corporations may create ............................... 1081

113
272

FUTURE ESTATE IN LANDmay be created. . • .. . . . . • . .. • • • • • • .. • • • • • • • • • • • • • • • • • • • • • • • .. .. .. • • .. • 1933

525

GAMBLINGkeeping houses for, punished .•••.••••••••••• • ......................... 4026 n
defined and punished ................................................. 4028 n
contracts void ............... : ........................................ 4029 n

946
947
947

GAMEkilling of, regulated and punished, ch. 156, laws of 1878.................

957

GARNISHMENT. See ATTACIIMENT AND GARNISIIMENThow effected, notice of........................ . ..........•...........
who may be made garnishee ..........................................
a fund in court may be garnished .....................................
garnishee-dying, proceedmgs may be revived ............................
when notified to appear in court .......................................
when sheriff may take answers of......................................
entitled to pay and mileage as a witness ..............................
presumed indebted by failing to appear ................................
may show cause against execution ......................................
may be exonerated by paying. etc., to sheriff..........•.............•..
:plaintiff may controvert answers of....................................
Judgment against garnishee, form of ...................................
if debt not due, execution suspended ...................................
not liable on debt due by negotiable paper ..............................
when judgment against conclusive as to parties ......•.....•.....•.•.•.
how case agamst docketed .............................................
notice to debtor of proceedings before judgment ...•.................••••
who may appeal from judgment against garnishee .......................
proceedings by, on execution, how conducted ...........................
not affected by return of execution .....................................
when garnishees to appear and answer in justic's court ...•.•..•...•..•.•

2975
2976
2977
2978
2979
2980
2983
2984
2985
2986
2987
2988
2989
2990
2991
2992
297.!>
299i:l
3051
3052
3608

n
n
n
n
n
n
n
n
n
n

n

740
741
741
741
741
742
742
742
743
74:{
743
744
744
744
745
745
740
745
756
756
853
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GARNISHEE. See GARNISID1ENTnotice served on .............................................•.......•
no judgment against, until defendant notified ......................... .
who may be made, and who cannot................ . . . • . . • • . . ....... .
when presumed liable. . . . . . . . . . . . . . . . . . . . . . . . ....................... .
form of judgment against ............................................. .
when he may appeal. .................................•......•........
when to appear in justice's courts .........•...................•....•...
GENDERwords importing masculine include feminine ...

Section.

2975
2975
2976
2984
2988
2993
3052
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45

740
740
741
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744
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GENERAL ASSEMBLYs'ession of, where held. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
5
6
temporary organization at two o'clock P. M...................... .. . . . . .
certificates of election filed with secretary and clerk. . . . . . . . . . . . . . . . . . . .
7
8
election of temporary officers ................. :. . . . . . . . . • . . . . . . . . . . . . . .
9
permanent organization..............................................
members may administer oath.........................................
10
no member questioned for speech etc.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
compensation of members and officers of...... . . . . . . . . . . . . . . . . . . . . . . . . . . 12
terms of office of speaker of house, and officers..........................
13
each house may punish for contempt, when ............................. 14, 16
may compel attendance of witnesses......... . . . . . . . . . . . . . . . . . . . . . . . . . . . 17
term of office of speaker of house.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13
compensation of witnesses before committees of. . . . . . . . . . . . . . . . . . . . . . . . . 18
joint conventions of, meet in representatives hall........................
19
who shall preside injomt convention......... . . .. .. .. .. .. .. . .. .. .. .. . . 17
each house to appoint teller............................................
20
clerk of house acts as secretary.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
21
manner of electwns in joint convention ................................ 22, 23
president may adjourn from time to time...............................
24
certificate of election given to person elected............................
25
joint convention for election of U. S. senator, how conducted............. 26
when Cushing's Manuel to govern...................................... 27
stationery for legislative committees, ch. 1, laws of 1874..................
membe1·s Q{-when to be elected ....................................... 587, 588
to qualify by taking oath prescribed in constitution. . . . . . . . . . . . . . . . . . . . . . 672
not required to give bonds............................................. 674 n
election of members of, may be contested............................... 730
contestant must file statement......................................... 731
how testimony procured upon trial of contest .......................... 732, 7:33
copy of statement and depositions filed with secretary of state.. . . . . . . . . . . . 734
statement and depositions delivered to pres1ding officer.................. 735
either branch may grant commissions to take testimony.................. 736
resignation of members, to governor or presiding officer.................. 782
members of, not eligible to office of regent of university .................. 1603
not eligible as trustees of orphans' home ................... 1625
to elect trustees of state reform school. ................................. 1643
members of, ineligible of tru,tees ...................................... 1644
bribery of members of, puniahed ....................................... 3939 ,n
acceptance of bribes by, punished ................................. 3940, 3941

2
2
2
2
2
2
2
2, 3
3
3, 4
4
3
4
4
4
4
4
4
4
5
5
5
5
161
174
·174
182
182
182
182
182
182
188
449
457
460
460
931
931

GENERAL DENIAL. See PLEADING, ANsWERmay be of facts, or of want of knowledge or informmation to form belief... 2655 n

672

GENERAL ELECTIONS-each township a precinct. but board of supervisors may divide ........... .
precincts numbered and recorded. when township divided ..........•...
person can vote only in precinct of his residence ........................ .
violation of this a misdemeanor.. . . . . • . ............................. .
three judges and two clerks in each precinct.................... . ..... .
who to act as judges and clerks ............................... 606, 607,
judgeij and clerks of, must be sworn .................................. .
who may administer the oath ......................................... .
when polls opened and closed; proclam ...tion ........................... .
constaiJ!e to atteud election and keep order .........................•...

164
165
165
165
165
l65
165
165
16:)
165

603
604
605 n
n
606
608
609
610
611
612
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GENERAL ELECTlONS-CoNTrntrEn-

persons disturbing, arrested and punished .... o
board of supervisors to provide poll ballot boxes............ . . . . . . . . . . . . .
county aud1tor to furnish poll books....................................
ballots must designate office voted for....................... . . . . . . . . . .
elecwr must deliver ballot to one of the judges. . . . . . • . . . . . . . . . • . . . . . . .
one of the clerks shall check on register names voted . . . . . . . . . . . • . . . . . .
no vote received from person not registered unless, etc....... . . . . . . . . . . .
when vote received on ttffidavit.... .. . . . .. .. . . .. . . .. .. .. . . .. .. .. . . .. .
when and who may challenge votes.... • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . .
oath taken when challenged .........................................
clerk must enter name of every person voting upon poll book.... . . . . . . .
must make oath to the precinct of his residence .......•.................
who may vote for road supervisors and assessor, ch. 71, laws of 1878, ~ 1..
manner of electing road sur.ervisor, ch. 71, laws of 1878, § 2 ............ .
manner of electing township assessor, ch. 71, laws of 1878, § 3 ......... .
when polls closed JUdges shall canvass . . . . . • . . . • . . . . • . . . . . . . . . . . . . . . .
manner of making canvass ...................•......•............. 623clerks must keep tally list. . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . . .
effect of excess of ballots over voters .........
manner of making returns. . . . • • . . . . . . • • . . . . . • . • . . . . . . . . . . . . . . . . . . . 628,
ballots must be returned to box with tally list.. . . • . . . . . . . . . . . . . . . . . . . . . .
box deposited with town~hip clerk ....
result of canvass as to township officers certified..................... . . .
in case of a tie vote must be determined by lot, how. . . . . . . . . . . . . . . . . . . . .
clerk of township to post notices of result of election. . . • . . . . . . . . . . . . . . . . .
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620
621

622
62.)
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629
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6:{0
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167, 168
168
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168
168
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COUNTY CANVASS.

messengers sent for delayed returns, when ............................. . 634
county supervisors to canvass; at what time .............
635 n
form of abstract of votes to be made .......
636 169,
two abstracts made for state or judicial officer ......................... . 637
the person having highest number of votes, elected ..................... . 6::!8
abstracts to declare who is elected ..............•...................... 639
returns filed with auditor and recorded. . . . • . . . . • . . . . . . . . . . . • . . . . ..... 640
when certificate of election delivered and form of......•................. 641
certificate of senators and representatives form of.............•.......... 642
in case of a tie vote for a county office, decided by lot. . . . . . . . . . . . . . . 643, 644
abstract for governor and state officers sent to speaker of house .......... . 645
canvass and return where more than one county voted for officer ......... . 646
duty of state canvassers. . . . . . . . . . . . . . . . . . ........................... . 647
must make and sign certificate of election ............................. . 648
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STATE CANVASS.

messenger sent for returns when not reeeived in time.................... 649
who constitute state canvassers ...
651
manner of making canvass by state board ......................... 650- 655
abstract of canvass made and recorded by secretary of state...... . • . 653, 654
certificate given to the person elected; form of............
655, 656
to member in congress to be signed by governor. . • . . . . . . . . . . . . 658
governor to cahse persons elected to be notified......................... 637
certificate of representation in congress, making of...................... 658
depositions cannot be taken on day of ....
3722 n
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GENERAL ISSUEin pleading abolished .••••.•....•

2644 n

667

GLANDERShorses diseased with, to be destroyed .....
1484, 4057
bringing horses or mules into state diseased with, punished .............. 40.56
00 . . . . . .

00

..........

00
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397, 955
955

GOODS AND CHATTELS. See PEitsONAL PROPERTYin actions for injuries to, kind and species alleged .....•...•.....•...
2725
perishable, attached, how disposed of...
2999
attached, how released ........
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oo . . • . . . . •
• •
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552

GOVERNOR-

shall keep his office at seat of government ............•...•.••••........ 55
to keep secretary in his absence ..........•..............••............•
55
cause journal to he kept of official acts ...•............................. 56
cause military record to be kept .................•..................... 57
may offer reward for arreat of criminals. . . . . . . . . . . . . . . . . . • . . . . ........• 58
mfty employ counsel to appear for state, when ........•.......•........ .'i9
expenses, when paid from contingent fund ..........•..................• 60
may convene general assembly away from capital. ..................... .
5
when be approves a bill he must sign it ............................... .
2S
when objections to bills overruled ..................................... . 29
retains bill without signing, becomes a law, when ...................... . 30
to sign patents for lands.: ........................................... . S7
when he may relinquish public lands ttl the United States ............. ..
91
when be may quit claim to proper owner .............•..............•... 92
membPr of executive council. ........................................ . 111
what officers to report to, § 1, ch. 159, laws of 1S76.................... .
shall cause various public documents printed, § 3, ch. 159, laws of 2S76 .. .
stationery, fuel, etc .• furnished ..................................... 120, 122
may inspect books, etc., kept in offices of state institutions... . . .. .. .. . . .. 132
to appoint and commission notaries public.............................. 2.50
may appoint commissioners in other states.............................. 267
issue proclamation calling election ............................... 577-579
to be elected in each odd.numbered year................................ 5SO
to cause persons elected to be notifiect.... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 657
to issue certificate to electors of president and vice-president... . . . . . . . . . . . ~.£5
to notify person elect eel to fill v-acancy in................................ 667
to qualify by taking the prescribed oath... . . . .. . . . .. .. .. .. .. .. .. .. . • .. . 671
when ................................•...•................• 6S5
to commission judges when appointed.................................. 673
not required to give bonds.................................. . . .. . . .. . . . 674
to approve bond of state officers. . . . . .. . • .. . . .. . • . . . . . . . .. . . .. . . .. . . . . . 6SO
election of, may be contested.......................................... 737
contestant to file statement and give notice.... .. .. .. .. .. .. . . . .. .. . .. .. 73S
notice to incumbent................................................... 739
presiding officer to notify each bouse................................... 740
selection of committee for trial of.......................... .. .. .. .. .. • 741
powers and duties of committee....................................... 742
testimony and judgment.. ......................................... 743, 744
to appoint commission to examine accounts of state officers............... 759
when defalcation reported, to suspend officer............................ 760
consequences of. . . . . . • . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • 761
to make temporary appointment....................................... 762
to take steps to indemnify state from loss............................... 763
may require state officera to give additional security. . . . . . • . . . . . . . • . . . . . . 772
on failure to comply, office declared vacant... . . . . . . . . . . . • . 774 n
resignation of, made to general assembly or secretary of state............ 7S2
to direct condemnation of private property for use of the state ........... 1271
to direct payment of damages awarded. .. .. .. .. .. .. .. .. .. .. . .. . .. . .. . . 1272
is member and president of board of regents of state university.. . • • . . . . . 15S7
may call special meetings of the board.. .. . . . .. .. .. . .. .. . . .. . . .. .. .. . . 1590
to cause report of trustees of agricultural college and farm to be printed
and distributed .................................................. 1610
to fill vacancies in office of trustees of state reform school. ..•............ 1644
to fill vacancies in office of trustees of college for the blind .............. 1684
to appoint state librarian ..•...••..............••....................•. 1S90
to appoint curators of state historical society ...........................• 1901
to appoint superintendent of weights and measures...................... 20;)2
compensation of.... .. . . .. . . . ....................................... 3755
to be paid monthly....................................... 37SO
may call out military to aid in execution of process ...................... 4148
may issue warrant for arrest of fugitives from JUstice .... 4171, 4174, 4175, 4181 n
may grant -pardons, and remit fines and forfeitures ................. 4712-4714 1073,
to visit pemtentiary at Fort Madison quarterly.: . . . . . . . . . . . . . . . . . . . . . . . . 4799

14
14
14
14
14
14
14
2
5
5
6
19
20
20
23
26
27
2.)
26
55
57
160
160
172
17H
173
174
177
174
174
176
1S2
182
2S2
1S3
1S3
1S3
1S3
1S5
1S5
1S5
185
1S;)
1S6
187
1S8
329
329
446
446
452
460
467
467
468

5.~3
ss:~

SSS
98S
991
1074
lOSS
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GOVERNOR-CON'l'INUED-

visilors to penitentiary, appointed by •••••••..••.•.....•.....•.... .4799,
may remove warden of penitentiary. • . . • . • .. . . . . . • . .. . . . .. . . .. . • .. . • . . .
may fill vacancy in wardenship ........................................
traveling expenses allowed to ..........................................
give certificate to visitors to penitentiary ................................

4800
4801
4802
4803
4804

1088
1089
1089
1089
1089

GRACE ON NOTES AND BILLS-

allowed on, payable within this state.................. .. • .. . • . .. .. . . 2092
excppt those payable on demand, chapter 81, laws 1876.. . • • . • • • . . • . . . • . .
demand on any day of, sufficient. • • • . . • • • • • • ••.•••.•.•.•..... ·..•..... 2093 n

GRADUATES

0~'

LAW DEPARTMENT OF UNIVERSITY-

when admitted to practice law........ .. .. .. .. .. .. . . .. .. .. . . .. . . . .. . ..

209

56:{
564
564
57

GRAND-CHILDREN-

inherit share of parents, when. . • . . . • •..•....•..••..•...•..•••.•••.... 2454 n
compelled to support poor relative, when ............••.....••.•.... 1331-1339

624
367

GRAND-PARENTS-

if able to support poor relative, when ................................... 13~1
proceedings to compel . . • . ..••••.•••..•....•....•................ 1333-Ul:39

GRAND JURORS. SPe Junous-

term of service of. . . . . • . . . . . . • • • . • . . . . . . . • • • . . . . . • . . . . • • . . . . . . • • . • • . .

367
367

239

52

GRAND JURY-

how selected, drawn, and summoned ................................... 4255
panel cnlled and vacancies filled.............. .. ................. 4256, 42.57
challenge to, by state and defendant ................................... 42.j8
cause of, when made by state to juror ......................... 42.)9
pane1 . . • • . . • . • • . . . . . . . . . . . . . . 4~60
defendant to juror .................... 4261
effect of challenge when allowed .................................. 4262-4265
challenges must be made before jury is sworn................ . . . . . . . ... 4266
court must appoint foreman of..•...••..•....•..••..••.........•....... 4267
oath of...•....•......••.•.•...•.•.•.••.••.•............•••..... 426/:l, 4269
court to charge. . • . . . . . . . • • . . . • . • . • . . • • • . . • . • . . . • . • . . . . . . . • . . . . . . . . . . . 4270
discharge of.... ·•.....•.....•.•.•..••..•...••.•.......•....••......... 4271
power and duty of. . . . . . • • • . • • • . . • • . • . • . • • • . . • • . . . • • • • • . . • • . . • • . . . . . . 4272
indictment by, how found ...•..••..••.•••.•••.•.......•••.•........... 4273
foreman of to administer oath to witnesses .••• , •••.•.•..••.•••..••.•.... 4274
minutes of to be kept by clerk ........................................ 427-5
not bound to hear evidence for defendant .............................. 4276
member of to be sworn as witness ...................................... 4277
special duty of .....••......•..•...•.••....•..•..•.•................ , 4278
clerk of court to issue snbpcenas for witnesses .....................•..••• 4279
entitled to free access to county jails and public records ..•....•......•... 42'30
may ask advice of district attorney or court. . • • . • . • . . . . . . . • . . • . • . • • . . . . . 4281
may appear before: .................. 4282
evidence necessary to find indictment by ............................... 4283
proceedings of kept. secret.......•..••.•.•..••.....•••..••..•..••• 4284, 4285
not to be questioned for any vote given.. . . . . . . • . • . . . . . . . . . • • • . . . . . . . . . • 4286
to report to court refusal of witness to testi(y ......... '. .. .. .. .. ........ 4287
attendance of witness m.'ly be coerced ................................ 42tltl
papers relating- to preliminary examinations laid before ..••......••..••.. 42,~9
court may resubmit; charg-e dismissed by ............................... 4290
action of in finding indictment in habeas cm·pus proceedings not to be
questioned ......••..••.•.•••...••.•.•.•••..••..••.••....•.•..... 3483

GRAPES-

standard weight of bushel of .......................................... 2049

GUARDS AT PENITENTIARY-'-

appointed by warden; oath and bond of............................... 4755
hold office during pleasure of warden ................................... 4756

n

n
n

n

1003
1003
100:3
1003
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1004
1004
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GUARDIAN. See

Page.

GuARDIAN AND 'VARD-

answPr of must deny allegations of petition ..••.........•......••...•.. 2656 n
pleadings by, not to be verified ......................•................. 2675
capacity of, how alleged in pleading ................................... 2716 n
denial of allegations of capacity, speciSc ......••.............••........ 2717 n
conveyance~ made by, must be approved by judge ...................... 2898
committing waste. littble for treble damages ..................•.....•.. 38:32
appointed tor drunkards, spendthrifts, idiots, etc ...••...••....••..••..... 2272
proceedings for appointment of ...•...•..•...••...•......••...... 2273, 2274
power and authority of............... . .••......•••.••....•.•••.. 2275-2278
priority of right to appointment ..............................•.......• 2279

GUARDIAN AND WARD-

.

parents are natural guardians of children, equally .....•••.....•.••.•....
in case of death of one, survivor is ........•...•..••.•....••...•.......•.
when guardian of property to be appointed ............................•
minor, when fourteen years of age, may choose guardian ...........•....•
guardian and court have power over property in other counties ..•..••....
guardian of property to give bond; conditions of..•.......••..•...•..•.•
supplemental security when required ...........••.•..........•..••...••
gmmlian must make inventory and appraisement of property .......•..•.
guardians of persons of minors have same power as parents . . . . . . . . • . .
of property, prosecute and defend actions for ward ...•........ ~ ........•
what is breach of guardian's bond .............................•......•
on appointment of new guardian, property turned over ............•.....
guardian appointed for non-resident minor ........••............•..•.•.
guardians must account once a year at least ....•................•.••..•
penalty on guardian forfailing to account ......................••..•...
compensation of guardian .......................................•..•••
real estate of ward, when sold or mortgaged... . ..•.....•.•.••...•....
verified petition to be filed and notice served on ward .•.•.••.•••........
matter postponed and published in newspaper. when .•.......•...•....••
court may order a reference of proprie1 y of sale .... •...••.•.•••••.•...••.
guardian to give special bond before making sale . . . • . . . • . • . . . • . . . . • . • • .
order as to costs, how made .•••.....................••..•••...•••....
deeds by guardian, how made; must be approved by court ......••...•..
same rules as in case of sales of land on execution ...••..••.............•
b'1lardian's sale not questioned after five years.....•....................
foregn guardians-when appointed in this state ...•. ·••..................•
how appointment to be made ...•..••...•.....•. 2267,
power of as to pQrsonal property. . . . . • • • . . • • . . . • . . . . . . .
certified copy of bond of, filed . . . . . . • • . . . . . . . . . . • . . . . . .
personal property delivered to. . . . . . . . . . . . . . . . . . . . . . . . .
guardianship of drunkards, lunatics, etc., appointed •........•........•.
petition for, what to state, may have jury trial . . . . • . ..............•...
law of guardianship of minors applies to ..•....................•.......
power, authority and duty of gmtrdian .......................•.........
real estate sold for support of ~varcl when ..............................
g-uardian may complete contracts made by ward ........................
proceedings when estate of ward is insolvent .................•.........
priority of claims to custody of such ward .............•................

2241 n
2~42

2243
2244
2245
2246
2247
2248
2249
22-30
2251
2232
2233
2254
2255
2256
2237
2238
2239
2260
2261
2262
2263
2264
2265
22G6
2268
2269
2270
2271
2272
2273
2274
2275
2276
2277
2278
2279

n

n
n
n
n
n
n

n

GUARANTOR-

blank indorser by person not a party to inst-rument, deemed ...........•• 2089
liable without notice if shown to have sustained no detriment........ . .• 2090
liable when due diligence used in suit against maker ...•...•....••.•••.• 2891 n

GUILTYjudgment on a plea of, for murder in first degree .•••..••...•.•••.•.•..••
form of plea ot, entered of record. . . . . . . . . . . . • . . . . . . . • . ....••...•...•
plea of, can only be put in by defendant in open court .......•.•.•.......
may be withdrawn before judgment on ....•..••......••.•.•..••...•.•.•
the plea of ''not guilty," denial of every fact in indictment .•.•..••...•.
plea of ''not guilty'' entered by the court, when defendant is mute ..••..

3849
4360
4861
4362
4:363
4367

672
616
684
684
70:~

81:3
601
601
601
602
597
597
597
597
597
ii97
597
597
597
591;
598
598
598
598
598
598
599
599
599
599
599
599
599
599
600
600
600
600
600
600
601
601
601
601
601
601
602
602
562
562
562
908
1022
1022
1022
1022
102-:l

HABEAS CORPUSpersons confined as insane entitled to benefit of..••...•.•••..••••.•••.••• 1444
petition for writ of, must be sworn to .................................. 3449 n

388
8:31
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HABEAS CORPUS-CoNTINUEDpetition, by whom verified........................................... 3400
writ of, by whom allowed ............................................. 3451
application made to most convenient court or judge .•.•...•..........•.. 3452
may be refused, when ....•.......................•........•........... 34!)!:)
reasons for refusal must be indorsed on petition ......................... 3454
form of writ of. ..............•..........•..........•......•.......... 3433
when issued by clerk, when by judge ................................. 0456
peaalty for wrongfully refusing to grant........................... . ... 3457
when court or judge may issue on his own motion .........••...••....... 34.)8
court or judge to crtuse district attorney notified............ . . . ......•. 3459
who may serve writ of. . . . . . . . . . • . . . . . . . . • . . . . . • . . . • . . • . . . . . . . . . . . . . 3460
manner of making ~ervice .............•••...•..•.••..........••..•... 3461
served upon any person having plaintiff' in custody ........... , ......... 3462
when ofiicer authonzed to arrest defendant ...••..•......••.•••......... 3463
power of, in making arrest .....................•..•...••............. 3464
wh.en ifficer ma:y take custody of pl~i~tiff.............................. 3463
wnt not to be disobeyed for want of form ............................. 3466
penalty for eluding service of.......................................... 3467
penalty for refusing ropy of process on which plaintiff is detained ........ 3468
plaintiff may be forthwith brought before comt or judge ..••......•..... 3469
when arrest of defendant ordered..... .. .............................. 3470
service of· precept of arrest. . • . . . . . . . . . • . . . . . • . . . . . . . . . . • . . . . . . . . . . . . . . 3471
court or Judge 1~my comm.it or discharge defendant......••.............. 8472
person served w1th wrJt of, presumed proper person ..•....•...••......•• 3473
defendant must appear and answer..................................... 3474
must bring body of plaintiff................................ 3475
failing, may be attached for contempt........ . • • • . . . . • • . . . . 8476
how attachment served ....••.............•••.............. 3477
answer of, what to state ................................. 3478-3480
plaintiff may demur or reply to answer................................ 3481
replication may deny sufficiency of testimony. . . . . . • . . . . . . . . . . . . . . . . • . . . 3482 n
action of grand jury cannot be questioned on ........................... 3483
when plaintiff discharged ............................................ 3484
when remanded ............•...........•.......•••...••..•......•.... 3485
bail may be increased or diminished .................................. 0486
to be retained in custody, when ........................................ 3487
plaintiff may waive right to be present at trial ..•.•...........•.•...... 3488
disobedience of orders of court or judge, punished ..•...........••....•. 3489
papers to bt> filed with clerk of disj;rict court. .. .. .. .. .. . . . . . .. • .. .. .. . .. 3490
provisions of United States constitution relating to .••••.••..•..•........
provisions of state constitution relating to ............................ ..

832
832
832
802
883
8!33
833
833
833
883
833
883
833
833
8:J4
884
8:14
884
884
!:lR4
8'34
884
8!14
8!l4
834
834
885
835
805
835
1163
1174

HANDWRITING.
may be proved' by comparison, and made by jury.•••....•..•...•.....•• 3655 n

862

HARBOR-MASTERcity council may appoint, or provide for election of. • • • . • . . . . . . . • . . . . . . . • 528

121

SRI
~m

sm

8!)2
8!)2
8!l2
8!~2

802
8~}2

HARD LABORprisoner may be put to ................................................
when on public grounds, etc...........................................
sheriff or marshal to superintend .................................. 4738,
credit for, on judgment, how much ....................................
treatment of prisoners while at .................................... 4742,
in the penitentiary. . . . . • . • . • . . . . . • • • • • • • . . • . . . • • • . . • • • . . . . . • • . . • • . . . .

4736 n
4737
47:19
4741 n
4743
4770

1078
1078

HEAD OF FAMILYhomestead of, exempt from execution sale .•..••..••••..•..•...........•
who is deemed to be........................ • •••.•.••••••.••.........
personal property of, exempt from execution ...........................
what the word" family'' includes ....................................
when defendant has started to leave state, property not exempt ..•.......
cannot claim exemption fur purchase money .•••..••.•....••...••.••••.•

1988 n
1989 n
3072 n
3073
3076
3078

538
538
760
761
761
761

HEALTH. See BoARD OF HEAI.TII-STATE BOARD OF H~.UTHestablishment of state board of, ch. 151, laws of 1880 ...•...••....•...••

lOiS
1078
1079
1084

421
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HEDGESmay be planted in highway ...........................••••...•......... 999
division, regulation of, ch. 106, laws of 1876 ..•....•.......•...•.......

2iia
401

HEIRS-.
or other word of inheritance not necessary to create a fee ............... . 1929
judgment against, how rendered .................................... . 2485
any one may tender a moun~ due from ............•...•................ 2486
may maintain action for trespass or waste ............................. . s:Jas

524
628
628
814

HEMP SEEDstandard weight of bushel of... • • . . . . . .. . .. . . . .. . . . . . . . . .. • . . . . . .. . . . . 2049

552

HIGHWAYS. See WonKING HIGTIWAYSincludes roacls and bridges.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . • 45 n
11
when cities and towns may aiel construction of.......................... 488
110
certificates of work on, received for taxes............................... 854
209
board of supervisors has power to establish, etc......................... 9:10 n
238
width of.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . • . . . . . • . . . • 921 n
238
petition for establish.ment of......... . . . . .. . . . .. . . . . . . . . .. . . . . . .. . . • 922 n
238
bond to be filed by petitioners for...................................... 923
2:38
commissioner appointed by county auditor. . . . . . . . . . . . . . . . . . . . . . . . . . . . • 924 n
239
duty and powers of commissioner...................................... 925
239
conve~ie?ce. "lmblic and private, considered............................. 926
239
comnusswner s report.. . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . • . . . • • . . . . . . 927
2:39
·
may lay out highway................ . . . .. . . . . . . .. .. . . . . . 9~~
2:39
may make survey of. . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . 929
2:;9
must be sworn................... .. . . • .. . . . .. . . . . ... . 9:30
239
mile posts and stakes placed .. . . . .. . . . . . . . . .. . . . . . .. . . .. . 9:H
239
bearing trees marked, monuments established.............. 932 n
239
must make plat and field notes. .. . .. . . .. . . . . . . .. .. . . .. .. • 933
2;39
when report of filed...................................... 934
240
day must be fixed for claiming damages...............................
934
240
auditor to fix day for commissioner to begin examination................. 935
24(}
notice must be served on land owners to be affected by . . . . . . . . . • . . . • . . . . 936
240
form of notice, and on whom served................................... 936 n
240
when county auditor may establish highway. . . . . . . . . . . . . . . . . . . . . . . . . . . • 937 n
240
when new notice must be given . .. .. .. . . .. . . .. .. . . .. .. .. .. . .. . .. .. .. . . 938
241
when establishment of, referred to board of supervisors.................. 939
241
appointment of apprmsers to assess damages.................. • . . . . . . . 940 n
241
all claims for damages and objections must be in "¥'iting........ . . . . . . . . 941
241
auditor to notify appraisers............................................ 942
241
vacancies in appraisers, how filled, must be sworn.. . . . . . . . . . . . . . . . . . . . . . 943
241
final action may be postponed by auditor, when............... . . . . . . . . . 944
241
disposition of costs ................................................ :.. . 94:;
241
may be established conditionally or unconditionally ................. 946, 947 n 241, 242
order estab1ishing to be entered of record...... . .. . .. . . .. . .. .. .. .. .. . . 948
242
plat and field notes must be recorded.................................. 949
242
when highway opened and fences erected. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9:;o
242
rig-hts of infants, etc., under control of guardian........................ 901
242
streets in villages a part of highway, when............................. 932
242
within cities must conform to direction, grade, etc.,..................... 958
242
must not be established across lands of state institutions.............. . . . 934
242
establishment of along or across county lines, mode of......... . . . . . . . . . 9,)5
24a
distinction between state and county roads abolished. . . . . . . . . . . . . . . . . . . . 9.)6
24:!
consent, highways, when and how established ...................... 9.j7, 93tl
24'1
appeals from assessment of damages, proceedings in ................. 939- 9o:3 n 243, 244
lost field notes-a re-survey may he ordered, when. . . . . . . . . . . . . . . . . . . . . . . . . 964 n
244
plat and field notes to be filed in auditor's ofike-notice........ . . . . . . . . . 965
245
power of board of supervisors to hear and determine ou objections........ 966
245
highway plat-book provided by auditor....... ... .. . . . . .. . .. . .. . . . .. . .. 967
24;,
copies furnished township clerks..................... 968
24!'i
cattle-ways may be made across highways, when, ch. 111, laws of 1876...
245, 2!6
drains crossing, must be bndged, ..................................... 12~5
315
cities and towns may aid in construction of, when .... :.................. 438
110
not assessed or taxed to adjacent owner.................... .. . .. .. .. . . tlll
]!J6
certificates for work on, receivable in payment of taxes.................. 1::1.)4
20fl
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HIGHWAYS-CoNTINUEDpersons meet.ing on, how to pass. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • .
when surplus bridge fund used on highways, ch. 88, laws of 1880........
bridges erected and maintained by the public, width of ..................
may be raised or lowered for works of internal improvement ......•. 1262,
crossings of to be kept in repair by corporation. . . . . . . . . . . . . . . . . . . . . . . • •
temporary ways erected over ..........................................
travel over, not to be impeded .........................................
sign-boards erected at crossings of, by railway corporation......... . ....
telegraphs may be erected along .................................. 1324,
compensation of persons engaged in laying out .........................
racing or fast driving on, punished..................... . .. ...........
proof that it is impassable at place of intersection with railway, presumptive evidence of obstruction by ...................... ~ ..............

Page.

1000

2-5:3
253
1001 n
254
1288 ns 327, 3:35
126!)
327
1264
328·
1265 n
328
1238 n 335, 336
1325
365
3824
901
4071
971
4557

1050

HIGHWAY DISTRICTStownship trustees to divide townships into.. . . . . . . . . . . . . . . . . . . . . . . . . . • . • 969 n
HIGHWAY SUPERVISOR. See WORKING HIGHWAYSwho competent and liable to serve as . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . .
mm.t give bond.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
lit<ble to penalty for refusing to serve..................................
must post up notices o.f highway tax...................................
how he must spend tax ........................................... 981,
must require certain persons to labor on roads..........................
give them notice....................................... . . . . . . . .
supervisors must labor, how paid......................................
penalty for failure to attend as notified ............................. 985,
make report to township clerk; contents of report.......................
must certi(y to county auditor, labor due. .. .. . . .. . .. .. . .. .. .. . . .. . .. . . .
when may take timber and material...................................
liable for damages for defects of roads............................
to make extraordinary repairs . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . .
must remove obstructions of highway..................................
totil:eep highway in good condition; erect guide boards..................
to remove Canada thistles. . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . • . . . . . . • . .
must settle with township trustees ................................. 996,
penalty for failure of duty. . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . .

977
978
979
980
982
983
984
986
992
987
988
9S9
990
991
993
994
995
997
998

246

248
249
249
249
249
249
249
250
249, 252
2-~0

n
n
n
n

250
250
251
251
202

252

252
252
253

HIGH SCHOOLS. See CoUNTY HIGH ScHOOLS ........................ 1697-1712

470

HISTORICAL WORKS admissible in eVIdence, when ....•.•.•..........••.............••••..• 3653 n

861

HOGSHEADstandard quantity contained in ....................................... 2045

551

HOLIDAYSnotes and bills, when due, on previous day. . . • . . . . . . • . . . . . . . • . . • . . . . . . 2094

564

HOMESTEADwhen listed separately for taxation only liable for....................... 876 n
217
is exempt from judicial sale to every head of family ... - ................. 1988 n
538
widow or whlower without children, head of family ..................•.. 1989 n
538
538
conveyance of, not joined in by husband and wife, void .................. 1990 n
is liable for taxes thereon, and no further if platted ...................... 1991 n
.~39
may be sold on execution for prior debts ........... - ..................... 1992 n
540
made liable on contracts so expressing .......................... 1993 n540, 541
what, may embrace .............................................. 1994-1997 n541,542
who may select. plat and have recorded ...•...•...•...•........... 1998, 1999 ns542, 54~l
how marked off and platted.. .. .. .. . .. . .. .. • . .. . .. .. . . . .. . .. .. .. . .. .. . 1991:1 n
543
owner of, may change ..................................•.•.....•.... 2000 n
5-B
the new, exempt to extent in value of old ............................... 2001 n
M3
disagreement as to extent of, how settled .............•......•..... 2002-2005 n
544
extent of, as thus settled, called in question again. . . . . . . . . . . . . . . . . . . . . . . 2006
544
on deat,h of husband or wife, survivor may hold ..••...............•..... 2007
,544
what deemed a disposal of ............................................ 2008 n
545
sold when no survivor or issue .............................. . 1 . . . . . . . . . 2009
545
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HOMESTEAD-CONTINUEDwhen, may be devised by will... . . . . • . . • • . . . .
• .....•.•.•..••..•.• 2010 n
neither husband nor wife can remove the other from without consent ...•.. 2215 n
when to be included in widow's dower, or share ..••••.•.•.............. 2441 n
HOME FOR THE FRIENDLESSmay receive abandoned minor children, ch. 176, laws of 1878 ............ .
who may send children to, proceedings, ch. 176, laws of 1878 ........... .

545
5!)0
622
278
278

HOMICIDE. See MunDEn, liiANSLAUGIITEUcivilliability for, how damages disposed of............................. . 2526 n
HOPSstandard size of box for packing ....•.••••••........•..•.•..••......... 20.')1
cultivating or transplanting diseased roots, punished ...•.•...••.... 4060, 4061
HORTICULTURAL SOCIETYannual meetings of state third Tuesday in January ..................... .
to encourage d1strict and county societies. . . . . . . . . . . . . . . . . • . ........ .
secretary of, to make report to governor .............................. .
printing and distribution of report... . ...................... ; ........ .
appropriation for state society ...•..••.••...........••..•.......••.....
HORSESbringing diseased into the state, punished ..•......••....•.. : . •..••..••
diseased, to be killed, when ........................................... .

Page.

635
553
955

1117
1118
1119
1120
1121

281
281
281
282
282

4056
4057

955
955

HOSPITAL FOR INSANEestablishment of at Mount Pleasant and Independence ......••..•...••.. 1383
374
elechon of trustees, and term ................••...•...........•.•..... 1383
374
compensation and meetings of trustees ................................ . 1384
374
trustees to visit; keep records and report. . . • . . . . . . . • . . . . . . • • ........ . 1385
374
trustees-have general control and management of.........•...••......••. 1386
374
may take land in trust for ..••....................••...•.••.... 1387
375
cannot be interested in contracts for ............................ . 1388
375
ineligible to office of steward of................................ . 1389
375
to give bond; compensation ................................... .. 1390 •
375
superintendent of, to be a physician of skill. ......................... .. 1!:)91
375
steward of, to make purchases for .................................... . 1392
371)
superintendent of, to provide official seal. ............................ .. 13~!3
376
assistant physicians, qualifications of. . • . . • • • • . .•................••.... 1394
376
commissioners-of insanity, by whom appointed .•.•........•..•..•.•..... 1395
376
organization of board of; meetings .................................. .. 1396
376
duties of clerk of board of. . . . . . . . . . . . . . • . . .......••.................. W97
377
,jurisdiction and power of board ....................................... . 1393
377
application for admission to hospital. ................................. . 1:399
377
proceedings on application ..••..••............................... 1400, 1401 n 377, 378
commitment of patient to ........................................... .. 1401
378
when legal settlement of patient in another county ..................... . 1402
378
appeal from decision of commissioners, ch. 152, laws of 1880 ........... .
379
when pat1ent may have special custodian ............................... 1403
379
when patients treated as public or private .............................. 1403 379, 380
when private care provided for patients ................................ 1404
380
when patient suffering for want of care ................................. 1405
380
when patient transferred to hospital .................................. 1406
380
interrogatories to be answered on application •........................... 1407 380, 381
pabents discharged on application of friends ........•............. 1408, 1,109
381
expenses to be paid in advance by county, when .............•........... 1410
381
warrant and certificate sufficient authority for holding pahent ............ 1411
381
insane prisoners-when sent to hospital; proceedings ................. 1412-1414
382
cannot be discharged without notice to district-attorney ......•.......... 1413
382
becoming insane after conviction; proceedings .......................... 1414
382
custody of insane persons regulated .............................. 1415, 1416
382
superintendent-to treat patient as from county of settlement ...........•.. 1417
383
expense3 recovered from county of legal settlement .......•........•..... 1418
383
where patient has no settlement in the state ......•..................... 1419
383
specml care given when paid for by relatives ............................ 14~0
383
general expenses, when paid by relatives ............................... 1421
383
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HOSPITAL FOR INSANE-CoNTINUEDdiscrimination between patients ret:eived .........................•••...
escape of patient, immediate search made for ...........•..............•
discharge of patient when cured .•.•........................•.....•....
in~urable and harmless patienb removed .........................•..••
notice of discharge sent to commissioners ...................•..••.•...•
compensation for keeping patients in ..........................•........
superintendent certify to county auditor expenses ........................
attorney-general to sue counties failing to levy tax to pay insane debts, ch.
18:3. laws of 1878 .....................................•.•.•.....•.
levy of insane tax legalized, ch. 19, laws of 1876 ..................••••••
fees of superintendent for attending court .........................••.•.
to affix seal of hospital to certificate of discharge ...................••...
trustee~ of, to send blanks to commissioners. . . . . . . . . . . . . . . . . . . . . . . . . . . .
superintendents to adopt rules for .•....................................
estates of patients liable for costs of support ..........•..............•..
tPrm "insane" defined; idiots not admitted to ..........................
visiting committee-appointed by the governor, duties of. ...•.............•
inmates of, allowed to write to .........................................
superintendent to furmsh writing material. ..........................•..
letterR to be deposited in post office ....................................
inquest when held on patient ...•...............................•......
punishm~nt for willful violation of law .................................
visits by committee to be at least monthly........ . .....•.........••...
when district judge may discharge patient ......................•......
commission of inquiry, when appointed; dutiP.s of..............•• 1442,
when patient discharged on habeas corpus ...•..........................
puniJhment of officers of: for ~ailure of duty ..•..................••....•
m~ane person charged with cnme sent to ...•..................• , ......•
bail of, when released .................................••........•....
sheriff notified when defendant is sane .................................
expenses of, by whom borne .............................•.•.•.• 4627,
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1422
1423
1424
14~5

1426
1427
1428 n

1429
14:30
1401
14:32
140:3
14:34
1405
1436
1487
1438
1439
144.0
1441
1442
1443
1444
1445
4624
4625
4626
4628
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383
38~3

384
384
;)1)4
384
31)4
385
38;)
386
386
386
386
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387
387
:187
387
387
387
387
388
388
388
388
389
1062
1{)62
1062
106~

HOTEL-KEEPERS3.)1

rights and liabilities of, ch. 181, laws of 1880 ...............••.•.••.••..
lien of, on baggage of guest. ch. 181. laws of 1880 ..............•....•..
frauds on, punished, ch. 76, laws of 1880 ..••..••..........••...•.•.•...

:n~

970

HOUSE. See CounT-HousEgambling-, keeping of, punished; abatement of nuisance ................
of ill-fame, keepmg of, puniRhed ................................ 4013,
injuring or destroymg of, punished .............................. 3985,
enticing female into, punished .........................................

4026 n
4014 n
3986 n
4016

946
94:)
938
944

may take up stray animals ..•..•....•....••••••.•....••...••..••..... 1464 n

395

HOUSEHOLDERHOUSF. OF CORRECTION-

council of cities of first class m:1y establsh.. .. .. .. • .. . .. .. .. .. .. .. .. .. ..

539

126

539
540
541

126
126
126

memi>ers of, when elected . .. .. . . .. .. .. .. .. . • .. . . .. .. .. . . .. .. .. .. .. .. • 587

161

HOUSE OF REFUGE-

may be maintained in cities . . . .. . • .. .. . .. . . .. • .. .. .. .. .. .. .. . .. .. .. ..
directors may apprentice inmates......................................
when inmates may be re-committed....................................

HOUSE OF REPRESENTATIVES. See GENERAL AsSE;\IBLYHUNGARIAN GRASS SEEDstandard weight of bushel of.......................................... 2049

552

HUSBAND-

abandoning family, property may be seized .•...•.....•.......•... 134~. 1344
368
may have homesten.d platted and recorded .........•.............. 1998, 1999 n 542, 543
when responsible for return of marriage certificate •..•........•.......•• 2199
587

HUSBAND AND WIFE.

wife may convey and encumber her real estate as other persons ....•..... 1935 n
joining in execution of deed not boand by covenants, when .......•...... 1937

525
526
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HUSBAND AND WIFE-CONTINUEDconveyance by, passes title and interest of both........................
wife may acquire property in same mu,nner as husband ...................
property of either not liable on contracts of the other. . . . . . • . . . . . . . . . . . .
wife's rights of property same as that of other persons ...................
husband not liable for torts of wife ....................................
conveyances to each other, valid ......................................
property of either seld to pay debts, in case of abandonment ..•..........
contracts and salPs by either in such cases, binding. . . • . . . . • . • . • • . . . . . . .
when decree for sale may be set aside ...........•..••...•...•.•.•......
either may appoint the other attorney in. fact ...•.........•••.••...•....
wife enti.tled to her own wag~s, may sue and be sued ..••..••.•••........
neither liable for the debts of the other ................................
contracts of wife enforcible same as if unmarried ......••...•.•...••....
property of both liable for expenses of family............... .. .........
cannot rPmove each other from homestead without consent. ......•..•....
insaniflf of eithe1·-the other may make conveyances ...•.......•.•........
proceedings for authority thus to convey ..••..•....•...•......•... 2217,
deeds executed, conveys interest of both ...............................
proceeds of ~hare of, in partition how dispo~ed of. . . . . • . • . . • . . • . . . . . . . .
when they may and may uot testify against each other ..•...••..........
communications by one to the other, privileged .........................

19:16
2202
2203
2204
2205
2206
2207
2208
2209
2210
2211
2212
2213
2214
2215
2216
2218
2219
3303
3641
3642
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52.)
588
588
588
588
fJ88
589
589
589
589
589
590
590
590
590
590
591
591
806
859
860

IDIOT. See HosPITAL Fon TrrE INSANEcannot be admitted into hospital for insane ............................. 1434

387

IGNOMINYwhen excuses from testifying ........................................... 3647

861

ILLEGAL MARRIAGESrendered valid by cohabitation.. . . . . . .. . .. .. • . .. .. ... • .. • .. .. .. .. .. .. . 2201 n

587

JLLEGITD.IATE CHILDRENbecome legitimate by marriage of parents .............................. 2200
inherit from mother, and when from father .......•.••..••.••••..... 2465-2468
inherit from their mother, and she from them ......•.....••......•...... 2465
inherit also from father, when he recognizes them .....•.•.•••••..••..... 2466
when recognition mutual, father inherits from .......................... 2467
mother and her heirs take precedence over father .•••..•..•..•.•.••... ·. 2468
proceedings to charge father with maintenance of................... 4715--4722
clPrk to give accused notice ............................................ 4716
lien created on land by filing complaint ................................ 4717
district judge may order attachment to issue ............................ 4718
prosecution by district attorney ...................................... 4719
trial as an ordinary action ............................................. 4720
judgment and execution ............................................... 4721
when judgment may be vacated, increased or diminished .......•.•••.••• 4722

587
626
626
62o
n
626
626
ns 1074
1074
1074
1074
1075
1075
1075
1075

ILLEGAL TOLLpenalty for taking on bridges and ferries ............................... 1023

256

ns
n

ILL FAMEkeeping of, punished......... .. .. .. .. .. .. .. .. .. .... .. . ......... 4013, 4014 n 943, 944
leasing premises for purpose of prostitution ............................. 4015
944
enticing virtuous females into, punished ............................... 4016
944
ILLUMINATING OILSadulteration of, with naptha, punished ................................. 3901

921

IMPEACHMENTdefinition of......................................... .. .............. 4546
majority of members must concur in ................................... 4547
articles of, contents and form of................................... 4548, 4549
proceedings in ................................................... 4550-4553
oath of ~enators on trial of. .......................................... 4553
when president of senate impeached .................................. 4.555
effect of conviction of..•....•.•••......••.••••••..••.•.•..••..•. 4554, 4555

1050
1050
10.)0
1050
1050
1050
1050
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IMPORTER OF LIQUORS. See INTOXICATING LrQuons-
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Section.

IMPRISONl\IENT. See CnrliiES AND PuNISHMENTSfor debt, abolished....................................................
for a fine, must be at rate of one day for each $3.33 ...•..•..........•... 4509 n

1175
1044

Il\Il\IIGRATJONcommissioner of, appointment and duties of, ch. 168, laws of 1880........

1099

IMPROVEMENTSpowers of corporations to make for water· power ..•••.••.•.•.•.•.•••...• 1236
m cities, consent of council required .................................... 1237
right of way granted over public lands ................................. 1238
further powers enumerated ............................................ 1239
when to commence and when complete ................................. 1240
taking private property for internal, when, manner of proceeding .... 1241-1272
plain tift' may pay for in actions by occupying claimants .................. 1979
on plaintiff failing, defenrlant may. . . . . . . • • • . . . . . • . . • . • . . . . . . . . . . . . • . . 1980
if neither pays, they become tenants in common ......................... 1981
made on lands granted to the state may be removed ..................... 1987

319
319
320
320
320
320,329
5::36
5::36
536
537

INCESTdefined and punished ................................................. 4030 n

947

INCORPORATION. See CoRPORATIONS.
INCORPORATED TOWNS. See CITIES AND TowNSofficers of............................................................
mayor to preside at meetings..........................................
recorder to be clerk. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . . . • . . . .
vacancies, how filled..................................................
may provide for election of treasurer...................................
may prescribe compensation of officers.................................
powers of marshal in ............ : . . • . . • . . . . . . . . • . . • • . • . . . • • . . . . . . . . .
fees allowed marshal. . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . .
council may remove officers........ . . .. . . .. . . .. . . ... .• .. . . .. . . .. . . .. . .
must be on written charge . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • . . . . . . . . . . . .
removal out of town good ground for removal from office................

511
512
512
513
514
514
515
515
516
516
516

116
116
116
116, 117
117
117
117
117
117
117
117

INCUMBENTmeans the person declared elected..................................... 693
to nominate one judge in trial of contested election case............. . . . 700
when liable for r-osts....................................... ... . .. .. .. . 711

178
179
180

INCUMBRANCESmay be paid off by executor, when..................... .. .. .. . ....... 2428
how disposed of m actiOn for partition ............................. 3284-3288 n
holder of junior, rights as to prior mortgage ...........••..•........•... 3323 n
how adjusted in actions of foreclosure .................................. 3325 n

620
804
810
810

INCUMBRANCE BOOKwhat entries to be made therein . . . .. . . • . . . .. • • .. .. .. • • • .. .. .. .. .. . • .. . 197
INDEBTEDNESSofficers of state institutions not to contract, in excess of appropriation, ch.
67, laws of 1878 ................................................. .
nor divert funds to other objects, ch. 67, Ia ws of 1878 .................. .
municipal corporations may refund bonded, ch. 58, laws of 1878 .•.......
INDEMNIFYING BONDwhen sheriff may demand ............................................
terms and conditions of................. . . . . . . . . • • • . . . . . . . • . •........
when not given, property levied on discharged ..........................
officer not liable to action, when .......................................
application of proceeds of sale of property under ...•..•...••..•.........
bond to be returned with execution ....................:................
provisions applicable to executions from justices of the peace .•••••.......

85

45

28
29
151, 152
3055 n
3036
3057
3038 n
3059
3060
3060

757
757
757
757
758
758
758
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INDEMNITY. SPe INDEMNIFYING BoND ...•••.•••••••..••.•.•..••.••• 3055-3058 n

757

INDENTURE. See APPRENTICEmust be in writing, signed by minor, when ............................ 2281
written consent to by parent, guardian, or clerk .................... 2282, 2283
of pauper, signed by master and clerk ................................. ~284
must be signed by parent or guardian and in three parts ................. 2285

602
602
602
602

INDEPENDENT SCHOOL DISTRICT. See ScHOOLs•
can change school books but once in three years ........................ 1728
may dismiss or suspend pupils, when ................................... 1735
schools closed during session of teachers' institute ....................... 1762
nerman or other language, when taught in ............................. 1763
Bible not to be excluded from... .. .. . .. .. .. .. . .. .. .. .. .. .. .. .. . .. . . .. . . 1764
judgmPnts against, how paid .......................................... 1787
tax must be levied to pay, when ....................................... 1788
meetings of, when polls opened and closed................... . ........ 1789
directors may administer oath to each other ............................. 1790
superseded officer to deliver books, etc., to successor ..•..............•... 1791
disttict township has no jurisdiction over ............................... 1792
when pupils may attend in adjoining district.................... . ..... 1793
time of residence of pupil immaterial. .......•........•...........• 1793, 1794
formation of, in cities, towns and villages.. . . • . . . • . . . . . . . . . . . . . . . . . . . . . . 1800
question offormation, submitted to vote ................................ 1801
meeting and election of directors of.............................. 1802, 1803
when organization of complete ......................................... 1804
formed from two or more civil townships ...•.............•••...... 1805
number of, and government of. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . 1806
school-house tax voted for by electors .................................. 1807
annual meetings of, when held .................................•.... 1808
remainder of tenitory to constitute district township.. . . . . . . . . . . . . • . . . . • . 1809
directors may set off ten·itory.............. .. .. .. .. .. .. .. .. . .. .. . .. .. 1810
when lying contiguous may unite ..................................... 1811
how formed of districts in two or more counties ...•..................... 1812
directors to publish detailed statement of receipts, etc .................. 1818
township districts-may be organized into independent districts ........... 1814
subdistricts-may be so organized ..........•..•.......•...•••........... 1815
proceedings to effect such organization ...•.........•.•....•......• 1816, 1817
corporate name determined ...•.....•........••.........••............ 1818
treated and governed as other independent districts ..........•.......•.. 1819
old board of directors to make disposition of assets, etc .................. 1820
districts may be subdivided, how, chapter 131, laws 1880....•......•...••
further provisions regarding, chapter 133, laws 1878 .......•.......•.••••
election and powers of board of, chapter Slaws 1880 .•••..••......•....••
bonds-may be issued, and money borrowed by.. • • • . . . . • . • . . . • . . . . . . . . . . 1821
question to be submitted to the electors., . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . 1822
tax-may be voted by directors when electors fail to vote.. . . . . . . . . . . . . . . . . . 1823
orders to draw interest when not paid ................................. 1824
public property of, exempt from corporate debt................. . ...... 3048
t~>x lev1ed to pay corporate debts.. .. .. .. .. .. .. .. • .. . .. .. .. .. .. .. .. .. . . 3049
INDNPENDENCE. See DECLARATION OF INDEPENDENCE.
hospital for insane at ........................................ .
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n
488
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n
491
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n
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494
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n
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W83

499
499
7.)4
754
374

INDEXto judgment docket, and appearance docket .....•••. .".................. 197
of liens in district and circuit courts, kept by clerk...................... 197
of instrumt>nts recorded in recorders' offices, entries in .............. 1943-1945 n

45
4.5
528

INDIANSselling or giving intoxicating liquors to, punished .•••..................• 4044

953

INDICTMENTfor selling intoxicating liquors may be double ...•....•...........•......
not necessary in, to set out kind of liquors sold, etc .•..................
number of grand jurors requisite to find ................................
when found at instance of private prosecutor, so indorsed ................
names of witnesses indorsed on, when .................................

1540
1549
4291
4292
4293

n
n
n
n
n

410
415
1008
1008
1008
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INDICTMENT-CONTINUEDpresented to court and filed by clerk .......••.•..•.•.......•............ 4294
definition of. .....•........•................••..••.................... 4295
what it must contain ........... · . . . . . . . . . . . . . • • • . . . . . . . . • . . .......... 4296
form of. . . . . . . . . • . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . 4297
must be direct and certain ...................•....................... 4298
proceedings when defendant is indicted by fictitious name ............... 4::!99
must charge but one ofi'ense, except, etc ................................ 4300
precise time need not be stated in, except when material. ................ 4301
erroneous allegation of name in, when not material. •.•...•............. 4il02
language of, how eons trued ...................................... 4303, 4304
when deemed sufficient. . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . 4005
when insufficient. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4406
statements sutlicient in....... . .................................. 4307-4309
when for libel............ . . • . . . . . . . . . .............................. 4310
misdescriptiOn of destroyed instrument immaterial in .•....•............. 4311
statements sufficient in, when fo< peljury ............................. 4312
when intent to defraud constitutes ingredient in offense... . .. 4313
distinction between principal and accessory abrogated ..............•.... 4314
accessory after fact may be indicted, though principal has not been ....... 4315
compounder of offense may be indicted, though principal has not been .... 4316
statements sufficient in, when for embezzlement of money ............... 4017
process on, is a bench warrant.................................... . ... 4318
bail-judge to fix. by indorsement on .................................... 4319
wan·ant-clerk to issue ..................••..........•.................. 4020
form of, for felony ................................•.•................. 4321
for misdemeanor. . . .. . . . . . . .. . . .. .. .. . . . .. . . .. .. .. . . .. . . .. . . .. 4322
indorsement on. when bailable ofi'ense ................................. 4323
when served ..• ~ ...•.•.................•.............•............... 4324
bail on, how taken .................................................... 4325
corporation-process on, how served .................................... 4326
setting aside-motion to set aside, grounds of.....•......•...•...........• 4337
when on the ground that names of witnesses are not indorsfld .••........ 4338
when not allowed to, defendant held to answer .................••...... 4339
motion heard or postponed .......•......•........•.................•.• 4340
when denied, defendant to plead ...................................... 4341
effect of granting motion ............................................. 4342
cause re-submitted to grand jury ...................................... 4343
no bar to another prosecution .......................................... 4344
bail on, how given . _•..••.......•....................•.......... 4582-4586
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n
n
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n

n
n
n

1016

1016
1016

n
n
n
n

INDUSTRIAL EXPOSITIONSin common schouls, may be established, ch. 64, laws of 1874 ...•.•...••••
what articles exhibited to consist of .................................. .
INDUSTRIAL HOME.

1009
1009
1009
1010
1010
1010
1010
1012
1012
1012
1012
1013
1014
1014
1014
1014
1014
1015
1015
1015
1015
1015
1015
1015
1016
1016

1016
1018
101!.l.
1019
1019
1020
1021
1022
1022
1054
500
500

See CoLLEGE FOR TilE BLIND .•••.....•........ 1664-1684

465

INFERIOR TRIBUNALSpresumption in favor of proceedings ................................... 3669 n

868

INDORSEMENTnotes and bills transferable by, when ................................... 2082 n
in blank by person not party to note, a guarantor ••••................... 2089 n

560
562

INFANT. See GuAHDIAN AND WAnD, MAsTEn AND APPRENTICEwhen attain age of majority ........................................... 2237
when bound uy contracts ......................................... 2238, 22.)9
payments to for personal services ...................................... 2240
selling intoxicating liquors to, prohibited ..•............................ 1509
when to be apprenticed ......................•..•......•..•........... 2301
when may act as executor............................................ 2346
when may choose hrs own guardian ................................ 2244, 2568
how to sue and be sued, service of notice upon ...................... 2565--2568
statutes of limitatwns does not run against ..•...••......•.•...•...•.... 2535
INFIRMARYcities of first class may establish, for poor ...••.•

·······················.

538

n
ns
n
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595
596
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409
603
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597, 648
647,648
640
126
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need not set out kind ofliquor sold .....................................
preliminary, for commission of public offense, form of..........•.........
form of warrant issued upon. . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . ...•......
in criminal actions before a justice of the peac\l defined .•••..••..•....•...
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1540 n
1549 n
41S5
4186
4663

410
415
9Q3
99:)
1067

INJUNCTIONS-

may be granted pending proceedings .............................. 3159, 3161
may issue to stop foreclosure of chattel mortgage. . . • . . . . . . . . . . . . . . . . . . . . 3:317
may issue to restrain nuisance ...................•....•................ 3:331
when and for what causes granted, generally ....................... 3386-3388
temporary, when and by whom granted ................................. 8:389
when not to be granted without notice to defendant ................ 3390 3:l91
not to be granted by judge when refused by court ...................... 3392
defendant may move to dissolve before or after answer .......•........... 3393
clerk to issue.. . . . . . . . . . . . . . . . . . . . . . . . . • . • . . . . . . . . . • . . . . . . . . . . . . . . . . . . 3394
bond and condition df...............•.•..............•............ 3395, 3396
when suit must be brought in the county and court where action is pending .............................................................. 3396
penalty of bond must be fixed by court or judge who makes the order... . . 331!7
defendant may be allowed to show cause why order should not be granted. 3398
may apply to have order vacated or modified .................. 3399
application must be with notice to plaintiff, grounds for ................. 3400
judge may decide matter at once, unless cause shown for delay ........... 3401
only one motion to dissolve or modify allowed ........................... 3402
defendant attached for violation of. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3403
how released. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3404
if not excused, bond to be filed for his appearance ............. 3405
on failure to give, may be committed to Jail. . . . • . . . . . . . . . . . . 3406
court at next term to punish the contempt.... .. . .. . .. .. . . .. • . .. .. .. . .. . 3407
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777
807
812
821
822
82:3
82!3
82:3
82H
82:)
82:3
824
824
824
824
824
824
824
824
824
825
825

INJURIES TO HOUSES, BOATS, ETc.-

punishment prescribed for ............................................. 4070

971

INJURIES TO PERSON OR REPUTATION-

action for, barred in two years . .. .. . . .. . • .. . .. .. • .. . .. . .. . .. .. . .. .. . 2529 n
in defense of actions for, proof limited by allegation............... . ... 2682 n

INJURIES TO PROPERTY-

in defense of actions for, proof limited by allegations. . . . • • • . • • . • . . . • . • . 2682 n

INN-KEEPERS-

rights and liabilities of, chapter 181, laws of 1880........ .. ........... .
lien of, on baggage of guest, chapter 181, laws of 1880 .••...••.•••••••..

636
651
651
381
332

INQUEST. See CoRONEn-

when held by a justice of the peace.................................... 367

INSANE. See HosPITAL FOil INSANE-

80

includes idiots, lunatics, and persons of an unsound mincl . . . . . . . . . . . . . . . 45 sub. 7 11
guardian for, may settle for property taken for public use ................ 1246
324
penalty for treating with cruelty ....................................... 1415
382
not to be restrained of liberty except by proper authority ................. 1416
382
estates of, and relatives bound for support of ...............•.......•... 1433
386
definition of the term "insane," does not include idiot ...........•....• 1434
387
exceptions in favor of, in statute of limitations .•........................ 2535 n
640
must prosecute and defend by guardian ............................ 2569-2571
648
original notice, how served on .................................... 2615, 2616
660
defendant when founu to be, by jury, committed to hospital for .......... 4472
10:)8
where defendant alleges insanity when brought up for judgment ......... 4505
1044
in criminal actions-trial of defendant........ . ......................... 4620
1061
proceedings suspended until fact determined.. . . . . . . . . . . . . . . . . • . . . . . . . . . 4621
1062
proceedings to determine ............................................. 4622
1062
proceedings resumed if found sane .................................... 4623
1062
suspended if found insane ....•..............•...•..................... 4624
1062
commitment of defendant releases his bail. ..........•.................. 4623
1062
defendant kept in hospital till sane .................................... 4626
1062
expenses of, by whom paid ..................................... 4627, 4628
1062
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of books, accounts, etc., kept in office of state institutions ....... "' . . • . . . 132
of coal mines, chapter 202, laws of 1880 ............................ 1- 20
of shingles and lumber....•...•...•...•..••...••.••....•...•...•. 2069-2074
to be branded .•••..••.........•....•...•..•..... 2074

26
427
555, 5-16
556

INSPECTORof sbtte mining, appointment of. chapter 202, laws of 1880 .............. 1- 20
of shingles and lumber, appointment of................................ 2069
to give bond and take oath . . . • . . • • . . . . . . • . . • • • . • . • . • . . . . • • . . . . . . • . . . . 2070
may be sued for misconduct... . . . • . . . • • • • • . . • • . ...•••............... 2071
duties of ............................................................. 2072
counterfeiting brand of, punished ..................................... 2073

INSPECTION OF LUMBER AND SHINGI,ESinspector to be appointed .................••....................•.....
to take an oath and give bond ................................
suit on bond by persons injured........................................
duties of inspector. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •
counterfeiling brands of inspector, a forgery. . . . . . . . . . . . . . . . . . . . • . . . . . . .
compensation for ...........................•...............•.........
definition of shingle; classification of lumber. . • • . . . . . . • . . . • . . . . . . . . . . . . •

427

555
55.5

555
555

5.55

2069
2070
2071
2072
2073
3803
207 4

55-5

4729
47:10
47:-n
47:12
4733

1077
1();j7.
1077
1077
1077

555
55.')

555

5iJ6
896
556

INSPECTOR OF JAILSwho to constitute ......................••...•.......•...•...•.........
must visit twice a year and report .....................................
contents of report ...............•.....................•...............
to have free access to the jails ........................................
may examine witnesses under oath ............•........•...............

INSTITUTJON FOR DEAF AND DUMB-

trustees of, powers and duties.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1685, 1686
quorum of for business ..................................... 1687
non-residents may be admitted to, terms of............................. 1688
education to pupils of furnished at expense of state .....................• 1689
treasurer of must give bond ........................................... 1600
trustPes cannot create any mdebtedness ................................ 16!ll
appropriations for support, etc .................................... 1692, 1693
superintendent of, to report to governor ................................ 1694
clothing for pupils, how furnished ............................... ·... 16!l5
appropriations for, how drawn ......................................... 1696
trustees number, election and term of office, ch. 1:-!6, laws of 1878.........
officers of, not to reside in institution, § 2, ch. 136, laws of 1878..........
appropriation for rebuilding ami for furmture, § § 3, 6, ch. 136, laws of
11:l78.............................................................
inmates may be utilized at labor for inshtution, § 4, ch. 136, laws of 1878.

INSTRUCTIONS-

all to be in writing .•..............................•.•...•............
modificatiou of, when asked by parties. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
court to mark those asked "given " or "refused ". . . • • . . . . . . . . . . . . . . . . .
may be excepted to without giving a reason ............................
court may charge jury on his own motion.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
either party may file exceptions to, in writing. . . . . . . . . . . . . . . . . . . . . • . . . . .
in criminal actions-how given .................•...•..•........... 4440,

INSURANCE COlllPANIES. FIRE-

how formed and organized .........................•..••........ 1122,
capital stock required, how adjusted ...................................
subscription books when opened, and how long ..........................
election of directors, number of.......................................
annual meetings, when held .........................•••...............
election of president; vacancies filled ...................................
appointment of secretary and other officers and agents .............•.....
funds invested by, security for loans required ...........................
assets of, examined by aullitor of state ........... .' .....................
officers of, to certify under oath ........................................
power as to the extent of business .....................................

2784
2185
271:l6
21B7
2788
2789
4441
1123
1124
112.5
1126
1127
1128
1129
u:JO
11~11

11:n
1182

467
467
467
467
467
468
468
468
461:l
468
469
469
469
469
697
697
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697
n
698
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284
284
284
284
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INSURANCE COMPANIES-CoNTINUEDpolicies may be with or without corporate seal. . • • . . • • . • . • • • • . . . . . • . . •
transfers of stock, when and how made....... . .......................
when may increase capital .......•...•••.••..........•...........•...
when to make dividends, restrictions upon ..•..•••...•.•...............•
right of to hold, and convey real property, etc........ . .. .. .. .. . .......
mutual companies, conditions of organization.... . . . . . . . . . . . . . . . . .
extent of liability for losses.. .. .. .. . .. . .. .. .. . . .. . . .. . . . .. . . .. . .. .. .. .
policy to show whether mutual or stock company ........•...•...........
annual statement, what to contain; to whom made ..••.................•
when auditor may inquire into affairs of................... . . .. .. . .....
comp<tny make exhibit of capital notes .................................
foreign companies-to have $200,000 capital paid up .......•........••....
unlawful to make false statements as to assets, ch. 111. laws of 1878......
must publish true statement of financial standing; § § 2 and 3, laws of 1878
penalty for violation. of th~ law herein, ~ 4, la~s of Hl78............. . . . •
agents not to take nsks Without auditor s cerbficates... . • • . • . • . • • . . • . • . . .
foreign companies to make annual statements .........................
penalty on, for not confotJning to statutor,Y requirement .................
agents must give place of company, locatwn, etc ........................
auditor may appoint examiners, when ..................................
stockholders required by auditor to keep capital unimpaired ..............
examinatwns and proceedings respecting mutual companies .............
revocation of certificate by auditor, when............... . . . . . . . .
fees to be paid by companiPs doing business in Iowa . • • . . . . . . . . . . . . . . . .
company to pay expenses of examinations .•••...•......•...............
foreign companies to pay same taxes, etc., as Iowa companies in their
states.............................................. . ........... .
auditor's certificate published annually.. . . . . . . . . . . . . . . . . . . . . . . . . ......
auditor to furnish printed forms for statements.. . . . . . . . . . . . . . . . . • . . . . . . .
auditor to make and publish report annually ............................
powers of mutual companies limited ..••........ ·....... . . . ....... 1159,
duty of company to allow cancellation of policy; ch. 39, laws of 1878 .....
non-forfeiture of plicy where premium note given, ch. 210, laws of 1880 ..
loss prima facie amount of pohcy; who deemed agent, ch. 211, laws of
1880.. - .•......•.......•................•......•.................
liability of company in case of loss, proof of loss enough, ch. 211, laws of
18tl0 ...• -·-. -· ·- ..••..••••.••.................•....••.. - ......•.•
INSURANCE COMPANIES. See LIFE INSURANCE C01IPANIESamount of paid up capital required of. ..•........•.....•......... 1161,
number of applications required for mutmtl companies. . . . . . . . . ........
crtpital reqmred of foreign companies ..................................
foreign, must appoint agent on whom to serve legal process ..............
must obtain auditor's certificate ................................
annual statement of, by whom made ........... --- ...... - ............
auditor of state may propose additional inquiries ........................
value of policies, when and how ascertained ...........•...•............
certificate of auditor, when issued to . • . . . . . . . . . . • • . . . . . . . . . • • . . . . . . . .
penalty for failing to make deposit or statement.. • . . . . . . . . . . . . . . • • . . . . . .
auditor may make examination of affairs of.. . • . . . . . . . . . . . . . . . . . . . . . • . . .
when secunties vest in the state for policy-holders .............•••......
when company may change securities ..................................
companies may collect interest on securities ....•........................
auditor to report to gPneral a"sembly.. . . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . .
penalty for doing business without auditor's certificate ...................
suits for penalties brought in name of State of Iowa........ - ............
how and in what funds of, to be invested ..............................
can purchase and hold real estate, for what purposes ....................
when real estate belonging to, must be sold .............................
indorsoment policies exempt from execution .............................
liable to same fees and obligations as fire companies ......•.......•.....•
when company estopped from avmding pohcy for drunkenness, ch. 55,
laws of 1876....................................... . ...•••.....•
remedy when age of assured misstated, § 3, ch. 55, laws of 1376 .....•..•
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1I:l8
110()
1140
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2784 n
~78.5 n
2786
2787 n
2788 n
2789 n
4441 n

697
6!:17
697
697
698
698
1034

how stated in an indictment ........................................... 4313 n

1014

all to be in writing. . . . . . . . . . . . . . . . . . . . • • . • . . . . . . . • . . . . . . . . . . . . . . . . . .
modification of, when asked by parties .................................
court to mark those asked, "given," or "refused". . . . . . . . .. . . . . . • . . . . . .
wlwn excepted to, no reason need be given .............................
court may, on its own motion, charge the jury ..........................
either party may file exceptions .......................................
in criminal actions-how given ...................................... 4440,

INTENT TO DEFRAUDINTEREST ON MONEY. See MoNEY

OF

AccoUNT-

rate of, is six cents on the hundred by the yea.r ..........................
parties may agree for ten per centum ..................•...............
rate of, on judgments when contrJ,ct provided rate ......................
receiving more than lawful rate, prohibited .............................
penalty for contracting for more than legal rate .........................
assignee of usurious contract may sue assignor ..•...•••••..............

2077 n
556
2U77
5.56
2078
507
2079 n
557
2080 n
557
~081 n 558-560

INTERLINEATIONpleading not to be amended by. . • . .. .. .. .. .. . .. .. .. .. .. .. .. . . .. .. . . . . . 2692 n

681

INTERPLEADwhen party compelled to, or be barred .............................. 2572-2574

INTERROGATORIES. See DEPOSITIONSmay be annexed to pleadings. .. .. .. . .. .. • .. .. .. .. . .. .. .. .. . . . . . . . .. .. .
party not confined to mere response ....................................
must be answered when pleading is ....................................
must not ~elay th~ suit, unless, etc. .. .. .. • .. .. .. . .. .. • .. .. .. .. .. . . .. . . .
m:mner of answermg. . .. . . . . . . . . . .. . . • .. .. . .. . . . . . .. . . . . . .. . . . .. . . . . .
manner of verifying answers to ........................................
when to be taken a~ true ..........•..•...........•....•...............
court may compel answers to ..•...••...•.•.•..•.......................

648

2693 n
2694
2695
2696
2697
2698
2699 n
2700

681
681
681
6:-<1
682
682
682
682

2683 n
2684
2685 n
30!6 n
3228

678
618
678
748
793

INTERVENTIONany person may intervene, having an interest in suit ................... .
not to operate to delay trial ........................................ .
by petition, and goV"erned by same rules as other pleadings ............. .
how tried in cases of attachment .....•...................•...•.......
may intervene in actions of replevin........... . ..................... .

INTOXICATING LIQUORScities may regulate or prohibit wine and beer ..... :. . . . . . . . . . . . ....... .
sale of withm two miles of cities and towns, and on election days, prohibited, ch. 119, laws of 1878...................... .... .. .. .. . .. ..
manufacture and sale of, forbidden, a nuisance ...........•.............
exception as to importer of..•...•....•................•................
penalty for manufacturing ........................................... .
permit to sell, how obtained ..................................... 1526,
applicant must give bond ..•..........................................
notice of hearing published ..........•••..•..•.•...............•.......
any resident may object to permit ..................................... .
permit must spemfy place .......................................... .
action on bond, liability of sureties ................................... .
account of sales to be kept in book .................................... .
when permit deemed fraudulent... • ............•.....................
when permit vacated ................................................. .
permit no bar to destruction of liquors ................................ .
profit on sales of, limited to 33 per cent ................................ .
penalty for selling at greater profits ................................... .
penalty for selling or giving to minors or intoxicated persons ............ .
penalty for selling in violation of law ................................. .
punishment for mixing with beer ..................................... .
owning or keeping with intent to sell, puni~hed ...••.............•......
building where kept, a nuisance ...•..........•••••........••..........
information for seach warrant ........................................ .

463

104

1523
11i24
11i25
1527
1528
11i29
11i30
1531
11i32
11i33
1;_,34
1505
15:36
1537
11i:38
1539
11i40
1541
1542
154.3
11i44

148, 15()
406
406
406
n
407
407
407
407
408
40d
408
408
408
408
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409
n
409
n
410
410
n
411
n
411
n 412, 413
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INTOXICATING LIQUORS-CoNTINUEDwhat information to contain .......................................... .
notice of seizure served .................•.•....•.......••............
destruction of liquors and vessels ..................................... .
intoxicated persons punished . . . . . . . . . . . ..•.•••..•...•......•........
requisites of indictment or information .............................. .
contracts and sales of liquors, illegal and void... . .................... .
officers must make informo1tion of violations of the law ................. .
principal and sureht>s on bond, liable.... . ............•...............
common carriers, when liable....... . ..•..............................
~~-urts to C?nstr_ne the,~tatute RO as to prevent evasions ....•.............
mtoxwatmg hquors defined ...........•..•.........................
expense of taking care of intoxicated person .......................... .
action by wife, child, etc., for injury .................................. .
property liable for fines and damages ................................. .
penalty for violating provisions of act ................................. .
prohibited on election days, ch. 82, laws of 1880 .••....•................
sale of drugged, punished ............................................ .
druggists not to retail as a beverag-e, ch. 75, laws of 1880 ............... .
selling to intoxicated person, punished .............................. ..

Section.

INVENTORYof property of absconding parent taken. .. .. .. .. .. .. .. .. .. . .. . .. . .. . .. .
to be filed by special administrator .....................................
filed by executors and administrators ...................................
property inventory, must be appraised .......•....•.........•......•
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1545
1546 n 418,
1i>47 n 414,
1348 n
1549 n
1550 n
1.551 n 417,
15.)2
135::3
1554 n
1.J35 n
1536
1557 n
1558 n
1559

4044

413
414
41.j
415
416
416
418
418
418
418
418
419
419
420
421
421
949
932
953

1346
2:359
2870
2373 n

36il
611
612
61:3

4040

INVESTMENTwhen directed, how to be made, in what...............................
when made by order of court, when discharged ..........................
manner of making, and re-investments..... . . . . . • . .. . . .. . . .. . . .. . . .. . .
account of, rendered annually or oftener, under oath.....................
delivery of property or deposit of money .. .. . . .. .. .. .. .. . .. . . .. .. . .. . .
when ordered, may be covered.........................................
power of sheriff. . • • . . • . . . • . . • • • . . . • . . . . • . . • . . . . . . . . • . . . . . . . . . . . . . . . .

251
54
252
54
233
54
234
54
255 n 54, 55
256
5.J
2:>7
55

lOW A WEATHER SERVICEestablishment and location of, at Iowa City, under Prof. Hinrichs, ch. 45,
laws of 1878.................................... . . . . . . . .......•

450

IOWA. See STATE OF IowA, TERRITORY oF IowAIOWA CITYstate university, located at ............................................ 1585

446

lOW A HOSPITAL FOR INSANE. See HosPITAL FOR INSANE ......•...••.. 1:383

374

IOWA TERRITORYorganization of; act of Congress. . . .. . .. . • .. .. .. .. .. . .. .. . . .. . .. . .. . . .. •

1134

IRRELEVANT. See PLEADINGmatter may be stricken out ...................... : ..................... 271i) n
ISSUEincludes all lawful lineal descendants..................................
when intestate leaves no, who inherit ..................................
ISSUES IN ACTIONSin actions by occupying claimants, how joined and tried ......•..........
are of two kinds, of law and of fact ...................................
definition of issues. • . . . . . . . . • . . . . . . . . . • . . . . . • . . . . .. .. . . . . . . . . . . . . • . .
of law to be first tried ................................................
of fact to be tried by jury unless waived ................................
to be tried upon oral evidence, except in equity .....•...................
~quity causes tried on writ!en evj.dence........................ • .......
JOmder of, when answer of garmshee controverted ......•..............•
in criminal actions-how tried ...........................................
of law, arises on demurrer to indictment ...........•...•...............
of fact, arises on pleading .............................................

685

·45 sub. 7, 11
245:;
624
1978
2737
2738
2789
2740
2741
2742
2987
4347
4348
4349

n
n
n
n
n

536
688
689
689
6<:39
689
690
748
1020
1020
1020
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ISSUES IN ACTIONS-CONTINUEDof fact, must be tried by jury ......................................... 4850
when defendant must be personally present ......••..•....•............. 4351 n
general issue abolished. . • .. . . .. . • .. .. .. . . .. . . .. .. .. . . . .. . . .. . . . .. • . .. . 2644 n
JACKfound at large may be taken up and sold ............................... 1447 n

Page.

1020
1020
667

391

JAIL
sheriff, or jailor, to have charge of...................................... 840
city or town may use.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 485
for what purposes used .........................•..................... 4723
keeper's duty ........................................................ 4724
sherijf-to keep calendar of prisoners .................................... 4725
to furnish copy to judge of district court .......................... 4726
keeper to furnish prisoners with clothing, etc ........................... 4727
prisoners removed when in danger of fire ......•........................ 4728
inspectors of-to visit and inspect ....................................... 4729
to report to district court. ............................................. 47:}0
what it must contain ......................................... 4731
to inspect books and papers .......................................... 47;12
have power to examine witnesses under oath ...•......•....•.......... 473:>
p1·isoner---refractory, punished .......................................... 47~)4
expenses to be paid by county ......................................... 47:l5
prisoners required to labor ........................................... 47:l6 n
on highways or public grounds ................. 4737
sheriff or marshal to superintend ................................... 4738, 47!39
may use means necessary to prevent escapes ............ 4740
to be credited with labor ............................................. 4741
cruel treatment of, punished ........................................... 4742
any person annoying, punished ........................................ 4743

JAILORsuffering prisoner to escape, punished ..•.•..•••.....•••............. 3953-8955
JOINDER OF ACTIONSof causes of actions when ......•.....................................
plaintiff may ~trike out cause of actions betore submission ................
court may before defense strike out, on defendants motion ................
objections for misjoinder of causes, when waived in case of misjoinder .....
court must allow seven petitions to be filed ..............................
what may be joined in action ho recover personal property ................
no joinder in actions to recover real property... .. .. . .. . .. . . . . .. . .. .. . . . .
not allowed in actions for partition .....................................

2680
2631
2632
2683
2634
3226
824.5
3277

76
110
1076
1076
1076
1076
1077
1077
1077
1077
1077
1077
1077
1077
1077
1078
1078
1078
1078
1079
1079
1079
98.1

n
n
n
n
n
n
n

66.5
666
666
666
666
794
798
802

JOINDER OF PARTIES. See PARTIES.
who may be joined as plaintiffs .................................... 2545, 2549 n
parties having united interests joined on same side ...................... 2348
who may be joined as defendants .................................. 2547, 2350 n
when new parties brought in .......................................... 255l n

642
64B
648
644

JOINT AUTHORITYto thrr:J or more, majority may act. • .. .. .. .. .. .. . .. • . . .. .. .. . .. .. .. .. ..

45

10, 11

JOINT CONVENTIONS. See GENERAL AsSEMBLYfor counting votes for go verner, and electing U. S. senator. . . . . . . . . . • . . . •

26

5

JOINT AND SEVERAL LIABILITYon contract, any or all may be sued. .. .. . . . .. . . . . .. . . . . • . .. . .. .. . . .. .. 251)0 n
JOURNALof houses of general assembly permitted ..•...••.••....•.......•.... 96, 97, 102
JUDGESthree of supreme court, a quorum. . . . . . . . . . . .. .. . . . • . . . . .. . . . . . . . .. . .. . 189
when all fail to attend, clerk to record fact and stands adjourned......... 141
appointment of in new circuits, ch. 51, laws of 1878......................
election of in same, ch. 51, laws of 1878................................

643
21, 22
30
31
38
39
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Sectiou.

JUDGES-CONTINUEDof district and circuit courts to fix terms of court........................ 165
may interchange.................... . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . 175
may make general rules • . . . . . . . . . . . . • . . . . • . . • . . . . . . . . . . . . . . • • . . . . . . . . 180
may appoint short hand reporters................ . . .. . . .. . . . . .. . . .. . . • 181
may take cases under advisement and decide in vacation................. 183
cannot act as attorneys. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 187
when disqualified from acting.......................................... 190
election of supreme judges and term.................................... 582
number of supreme judges mcreased, ch. 7, laws of 1876 ................ .
election of addition Judge, ch. 7, laws o£1876 .......................... ..
to administer oath of office to governor and lieutenant governor.......... 671
district and circuit-m;ty suspend sheriffs and clerks from office............. 756
.
order district attorney to file petition against accused.................................... 757
certified to county auditor. .. .. . . .. .. . .. .. .. . 758
may solemnize marriages. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . 2193
penalty for failure to make return of................................... 2196
salary of ............................................................. 3769
not increased during term of office ............................... 3779
to be paid monthly. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . 3780
district-when to be elected .......................................... 584, 585
to approve bond of district attornP.y. .. .. .. . . .. . .. . .. .. . . .. .. . . . .. . .. .. . 680
may solomnize marriages .....................•......................• 2193
penalty for failure to make return of................................... 2196
may order transfer of criminal actions ..........................•... 4383-4385
costs of, how paid. . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . 4386
appeal cannot betaken from ................................. 4387
by consent may appoint referees in vacation ............•............... 2825
may appoint receivers . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2903
to fix penalty of bond of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2904
have control of.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2905
order, defined. . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2922
may issue order in vacation, directing officers as to duties, etc ............ 2923
how long order to remain in force. . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . 2924
may require bond to be filed .................... • ..... :. .. . . . . . . . . . . . . • 2925
order of, to be filed and entered of record ............................... 2926
may vacate or modify a final order .................................... 3154
salary of ..............................•..•.......................... 3774
not increased during term of office ............................... 3779
to be paid monthly .............................................. 3780
ci1·cuit-when to be elected.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 586
to approve officers' bonds, when board of supervisors fail or refuse . . . . . . . • 681
constituted inspector of jails ........................................... 4729
supreme, di.;trict and circuit-prohibited from acting as attorney........... 187
cannot act as judge when related to either party........................ 190
records of court kept under their direction.............................. 194
to qualify, by taking the prescribed oath............................... 673
not required to give bonds............................................. 674
in trials of contested state elections, mrty issue subpcenas.. • . . . . . . . . . . . . . . 723
resignation of made to governor.. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 782
may Rend boy or girl, convicted of a crime before justice, to reform school. 1656
to send abstract of complaint to school. ................................ 1687
may order return ofboy or girl to justice................... .. .......... 1658
acknowledge instruments affecting rertl estate ....................... 1\!55
solemnize marrirtges .............................................. 2193
penalty for failure to make return ...................................... 2196
may approve sales and conveyances made under order of court .••...••.... 2893
to make allowance of property to be attached in certain cases.. . . • . . . • . . . . 2955
attachment may be vacated by......................................... 2960
falsely assuming to be, punished ....................................... 3962
stirring up quarrels by, punished ...................................... 3964
JUDGES OF ELECTIONto select persons to serve as jurors. • • • . . . .. • . .. • .. .. .. .. • . .. . . .. • • .. . . • 238
who may be... . . . . . . . . . . . . . . . . . . . • . • • • • • . . • • • • • • . • • • . . • . . . . . . . . . . . . . . 606
when absent, vacancies how filled..................................... 607
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40
41
42
43
43
44
44
161
161
161
147

184

184
184
5tl6
587
886
888
888
161
176
586
587
1024
1025
1025
704
725
726
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728
7~8

n

n
n

728
728
728
774
886
888
888
161
176
1077
44
44
44
174
174
181
188
463
463
468
530
586
587
722
735
737
934
935
52
16:5
165
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JUDGES OF ELECTION-CoNTINUED:--<
·

Page.

SectioiJ.••

oath of, taken and subscribed ... , ........................... : ...•.•.. , 6091
may administer' oath to each other....... " ....... , ..,.···'····...................... 610,
when to open and close the polls ..•........•......•,... , •.•...•.•.•.. , ......• , ........• 611.
may appomt constable to preserve order ...•.......,.•..,_......,.. • ....... , •........,. 612
may commit persons disturbing election.................................. 613
to deposit ballot in box.. . . . . . . . . . . . . . . . . . . . . • . • • . . • • . . . . . . . . . . . . . . . • . 617
to keep a check regi&ter . . • . . . . . . . . . . . • . . . . . . . . . • . . . . . • . . . . . . • • . . . . . . . 618
may challenge person offering to vote....... . . • .. . . . . . . . . . . .. . . . . . . . . . 619
administer oath to person challenged.. • . . • . • . . . . . .. . . . . .. . . . . . . .. .. . . . . 620 n
votes canvassed by................ . .. .. . • . . . . • . . . .. . . .. . . .. . . .. . . . . .. 622
may reject ballots ....................•...•..•..................... 623- 625.
form of return by . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 628
deliver poll books and return to county auditor.......................... 6:l9
deposit ballot-box and tally lists with township clerk. . . . . . . . . . . . . • . . . . . . 630
result as to township officers certified by................................ 631
making false entries relating to, punished.. . . . . . . . . . • . . . . . . . . . . . . . . • . . 4003
refusing legal vote, or accepting illegal. ........ •....................... 4004
doing or omitting any act which renders election void ................... 4005
not returning poll books. . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4006

JUDGMENT-

may be rendered in vacation, force and effect of.... . . ... . . . . . . . . . • . . . . •
on verdict rendered after close of· term. . . . . . .. . . . . . . . . . . . . . . . . • . . . . . . . .
or on such verdict at next term. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
in contested county elections, and how enforced ..................... 712,
appeal from, to circuit court, effect of..................... . . . . . . .. . . . . •
on the appeal. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •
in contested state elections, how enforced...............................
against heirs or devisees, how rendered .................................
executors, how rendered. . . . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . . . . . .
rendered in this state, action, when brought on ...........•...•.........
obtained in ordinary, not annulled by equitable proceedings ..............
action on, when barred ................•..............................
cannot be rendt>red against prisoner in penitentiary until defense by. . . . . •
how pleaded ................. : .........••.........................•
may be rendered for cost of contmuance ................................
rendered on report of referees .........................................
every final adjudication of the rights of parties in an action is ..•........
may be for and against same party .....................................
matter in abatement distinguished in, from matter in bar .•....••.......•
form of, when special execution desired ................................
when there are several plaintiffs or defendants. . . . . . . . . . . • . . . . . •
when all defendants not served ................................
when no answer, relief cannot exceed prayer ..........•........
may be rendered for part of claim not controverted, any time .........•.
on verdict when entered by clerk ......................................
on special verdict, court to direct what judgment ...•........•••.........
when rendered notwithstanding verdict. . • . . . • . . . . . . . . . . . . . . . . • • . . . . . . .
for excess of counter claim entered .....................................
by consent of parties (except for divorce), may be entered ..............•.
no distinction made in, between debt and damages ....................•.
rules for jury apply to court when trying a case without a jury. . . . .......
judgments and orders to be entered of ret:ord ...........................
when set aside or satisfied, memorandum made in docket .........••.....
when complete record must be made ..................................
discharge of, may be on motion in summary way. . • . . . . . . . . . . . . . . . . . . . . .
court may inquire into fraudulent assignment of ...••...................
by default-when entered ......................................... 2869,
none to be entered, unhl court is satisfied notice has been served ........•
may be set aside on terns. . . .. . . . .. . • . . . . . . • . • . . . . . .. • . . . . . . .. . . . .. .
amount computed by clerk. . . . . . . . . . . • . . . . . . • . . . • . . . . . . . . . . . . . . . . . . . .
party in may croos-examine witness ....................................
m equity actions, rendered on hearing proofs .....•.••........•........
defendant served by publication, may defend before entering of . . . . • •..
court may reqmre security before issuing process on ...••.......•.......•
new trial granted at any time within two years ...........•...•••...•...

183
18:5
186
715
716
717
727
2485
2489
2521
2522
2.j29
2559
2714
2748
2821
2849
2850
2851
2852
2853
2854
2855
2856
2857
2858
2859
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28ti2
2863
2864
286-5
2866
2867
2868
2870
2870
2871
2872
2873
2874
2875
2876
2877

n
n
n
n
n
n
n
n

n
n
n

n
n
ns
n
n
n
n
n
n

16.5
165
16.'>
165
165
166
166
166
166
167
167
168
168
168
169
941
942
942
942
43
43
43
180
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Section.

J UDG J\IENT-CONTINUEDtitle of purchaser in 'good faith not afft>cted by .•••..•••••....•.••....... 2878
certified copy of. may be serveq on defend<tnt ........•.....•..••...•.•.. 2879,
must be personally 8erved.... • • . . . . . . . . . .....••.•••..•.•.........•••. 2880
personal, not rendered on service by publication .•.••......•.••••••••.... 2881
liens-judgments rendered by courts of record on real estate .......•....... 2882
on judgments in United States court, ch. 129, laws of 1878 .............. .
attach from n•ndition, on lands in county ...........•.......••.•........ 2883
when in another county, transcript must he filed ..••..••......•....•...• 2884
clerk must docket and index. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . 2885
con11nissione1~conveyance by, when appointed by court .....••......•..... 2886
what deed must contain ......•............•.•...•................•... 2887
passes title of parties ordered to convey. . . . . . • . . . . . . • • . . • . . . . . • . . . . . . . 2888
or of parties to cause or proceeding. . . . • . . . . . . . • • . . • • . . . . . . . . . . . . . • . . . . 2889
hut not until approved by court
•..•••••.......•..•.........••.•.... 2890
to be signed by, only ..•....................•..•.......••...•........ 2891
to be recorded in recorder's office. . . . . . . . . . . . . . . . • • . • . . . . . . • . . . . . . . . . . 2892
judge may approve conveyances ........................................ 2893
coufession-judgment rendered by, without action .....•........••.••....• 2894
can ullly be for money due, or to become due ............. , ••........... 2895
VEonfied statement must be filed. . . . . . • • . . . . . . • • • . . . . . . . . . . . . . ... • . . . . . . . 2896
clerk to enter. . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . • . . . . 2897
party may oil"er to confess before action. . . • . . . . . . . • • •. . . . . . • . . . . . . . . . . . 2898
or after action brought ..........•......••..........•................. 2899
sureties-obtamed by, against principal, etc., on motion ..........••....... 2906
notice of motion to be served................... . •....••.............. 2907
grounds of motion stated in notice. . . . • • • . . . . • . . . . • . . • . . . . . . . . . . . . . . . . . 2908
motion considered abandoned, when ...•....................•....•..... 2909
determined without written pleadings .............••............ 2910
on bond given to secure costs rendered on motion .........•............. 2932
garni8hee-how rendered against ...................•..... : ............. 2988
for debt not due ......•.•......•...............•.•.........•........ 2989
when rendered against, on negotiable paper .................•.......... 2990
conclusive between. ancl defendant ...........................•......... 2991
how to be docketed against garnishee. • • . . . • • . . . . . . . • . . . . . . . . . . . . . . . . . 2992
appeal lies from. . . . . . . . . . • . . . • . . . • • . . • • . . • . . . • . . . . • . • . • . • . . . • • . • • • • . 29!:J:l
attachments-on bond given to release attached property.. • . . . . . . . . . . . . . . . . 299.1
in attachment cases, property applied in satisfaction .•................•• 3011
execution-requiring payment of property enforced by ...•..••...•..•....•. 3026
upon rendition ot, clerk to issue. . • . . . . . • . . . . • . . . . . . . • . . . . . . . . . • • . . . . il029
transcript of, sent when execution issued to another county .....•....••.. 3031
surety-against principal, and how enforced........ . • . . • • ..•.....•••.. 30:39
meaning of term. . . • . . . . . • . . . . . . • . . . • . . . . . . . . . • . . . . . . . • . . • . . . . • . . . . . 3040
property to be exhausted in order of liability ........................... 3041
all equally liable, unless different order shown in judgment...... . •...•. 3042
may be levied on-sold, or appropriated ................................ 3046
interest on-when stayed, to bear interest at ten per cent ....•••••..•...... 3061
stay-bonds for stay of execution, force of................................ 3064
lien-on real estate of decedent, how enforced .•....••.............•• 3092, 3096
mutual may be set off . . • • . . . . . . • . . . • . . . . . • . . • • • . • • . • . • . . . • . . • . • . . . • . . 3097
equitable proceedings -to subject property to ......••.....••..••.......••. 3150
manner of proceeding in such cases ..•.•..•.......•..•....•......•..... 3!51
lien created on property.•••.••..•.•.......•..............•....•..•... 3152
how enforced •.••.•.•.••.•.••.••....•.....................•......•... 3153
appeal-of district or circuit court may be taken from .....•.•..•..•••.•.. 3163
not reversed for error which C.'tn be corrected in inferior court .......•..•. 3168
in action to recover specific property, what to determine ......••.••....•• 32;38
may be rendered on bond ..•........ 3242
collusion-rendered by, in action to recover penalty or forfeiture does not
prevent another action. . . . . . . . . . • . . • . . . • . . . . . . . . . . . • . . . • . . . . . •. 3372
of forfeiture and eviction when renuered in action for waste ..••..•.•..... 3;3;33
in action to test official and corporate rights ...•.................... 3353-3359
on bond of public officer does not prevent action for another delinquency .. 3369
justice-time tor entering in justices' courts .••.•......•....•.....•........ 3052
mutual may be set off............ • • . . . . • • . • . . . .......•........ 3555, 3565
by confession, may be entered hy .............. ~· ....................... 3566
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JUDGMENT-CONTINUEDin criminal actions-of acquittal, when rendered ............... ·...•...•••
of conviction, time fixed for announcing ..••..•••..•..
for felony, defendant to be personally present .......•.........•••.......
when defendant fails to appear for, bench warrant issues ..••..•••.• 4498,
defendant may show cause against. ....................................
what is legal cause against. . • • . •.......••..••.....•••...•...•..••••.•
when insanity a cause . . . • . . . . • . . • . • . . . . . . . . • • • . . • • . . • . . . . . . • • . . . •
motion in arrest, or for new trial. proceedings on ......••...•...•.. 4506,
when conviction for two or more offenses, how rendered ..................
when for fine, may direct imprisonment until paid . • • • . . • . .••.•.•..••.•
may order imprisonment in another county, when .•.•.....•••..••.•...•.
ba1l to be fixed in, for appE-al. .........................................
JUDGMENT DOCKETkept by clerk, what to show...........................................
when index of, not notice.............................................

1357
Page.

Section.

4495
4496
44117
4499
4503
4504
4505
4507
4508
4509
4510
4511
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197

JUDGMENT DEBTORwhen order for examination of, may be obtained ................... 3135, 31~6
by whom order granted .................•...................••.••..... 3137
answer of, not used against, when....................... . ............ 3138
property of, ordered delivered up ................................. 3140, 3141
receiver may be appointed •........................•...............•.. 3142
failing to appear, punished for contempt. ............................... 3145
warrant of arrest of, when issued ....................•................ 3148
Ullty be discharged from arrest on giving bond ........................... 3149
whPn equitable action brought ag-ainst ................................ 3150
answers in such action to be verified.. . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . 3151
lien on property created by proceeding ................................. 3152
when surrender of property enforced ................................... 3153
JUDGMENTS IN CRI.l\flNAL ACTIONSof acquittal, rendered immediately ....••..•..........•................ 4495
conviction, when to be pronounced ..................................... 4496
presencP- ol dt;feudant-when necessary .................................. 4497
bail forfeited when not present ........................................ 4498
bench warrant may issue .............................................. 4499
form of ...............................•................ 4500
served in any county .............................. 4501, 4502
defendant to be asked to show cause against ............................ 4503
legal causes defined . . . . . . . . . . . . . . . . . . . . . • . . . . . . ..................... 4504
when insanity alleged, inquiry into made ............................... 4505
to be deterred until motion for new trial decided ........................ 4.506
when no cause shown, to be pronounced .............................• 4507
form of, when defendant is convicted of more than one offense.. . . . . . . . . . . 4508
for a fine, may direct imprisonment until paid.. . . • . . . . . . . . . . . . . . . . . . . . . . 4509
may direct committal to jml of another county .......................... 4510
. must direct amount of bail to be taken on appeal. ....................... 4511
form of execution-when of imprisonmenb ............................. 4512
when entered, defendant committed into custody ...........•............ 4518
execution served by sheriff of proper county ....................... 4514, 4515
authority of
. .. . . . .. . . .. . . . . ............ 4316
return ...................................... 4!)17
form of execution when for a tine ...................................... 4!)18
for abatement of nuisance . . . .. . . .. . . . . . . . . ........ 4519
for tines are liens to same extent as in civil cases ....................... 4609
execution on, stayed in same manner ................................... 4610
JUDGMENTS AND ORDERSmay be modified or vacated by the court rendering .••.••.•.....•....•... ll1!)4
wlwn petition for must be filed .................................. 3155, 8157
when done on motion ...•...........................•................. 31!)6
proceedings by ordinary ..............................•............... 31!)8
not vacated until a defense shown . . . • . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . 31011
grounds for vacating first trierl. . . . . . . .. . . .. . . . . . . . . . . . . . . . . . . . . . .. . . . . Hl60
when an injunction may be granted .................................... ::\161
of affirmance, how rendered .......................................... 3162
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JUDICIAL DEPARTMENTconstitutional provisions relating to ................................... .
courts. kind and number ...................•.........................•
supreme court, junsdiction and judges ................................ .
district court, judge and jurisdictwn .................................. .
number of judicial districts ...........•.•......•....•.................•
election and term of judges of..••............•............•...........
attorney general and term. . . . . . . . . . . . . • • . . . • • . .•.....•.•.............
district attorney, election of ............................•.....•........
general system of practice to be provided ............................. ..
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art. 5, 118.5
1185
1186
1186
1186
1186
11o6
1187
1187

JUDICIAL NOTICEcourts take of rules of other state courts, when. . . . . . . . . . . . . . . . . . . . . . . . . . 2709
matters of need not be stated in pleading ............................... 2722 n

683
686

JUDICIAL OFFICER. See JuDGEs; JusTICES OF THE PEACEmay punish for contempt.. . . • . • . • . • • • . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . 3491

835

JUDICIAL PROCEEDINGSmu~t be public, unless otherwise. provided by law or by agreement of parties ..... ·.••...•.••........•......•.............................• 189

44

JUDICIAL DISTRICTS AND CIRCUITSto remain as fixed by Jaw............................................. .
act creating fourteenth, ch. 56, laws of 1876 ........................... .
fourth changed by same act, § 2, ch. 56, laws of 1876 ...•...•...........•
terms of court in fourth, ~ 5, ch. 56, Jaws of 1876 ...................... ..
counties composing therein .......................................... .
first circuit how d1vided, § 1, ch. 51, Jaws of 1878 ...•........••...•..•••
fifth circuit divided, § 2, ch. 51, laws of 1878 ........................ ..
seventh circuit divided, ~ 3, ch. 51, laws of 1878 .......•..•......•.•...•
election and appointment of judges, § § 4. 5. ch. 51, laws of 1878 .....•••
terms in circmts, § § 6, 8, ch. 51, laws of 1878 ........................ .
powers of judges in new circuits, § 10, ch. 51, laws of 1878 ....•...•.•••..
records in new circuits, § 11, ch. 51, laws of 1878 ...................... .
circuit court in counties with two county seats .......................... .
judges fix terms of court............................... . ............ .
special terms when held .....••..••.•.•.••...•..•.............•.......•

163

36
36, 37
37
37
n 36, 37
38
38
38
38
38,39
39
39
164
39
165
40
166
40

JURISDICTIONof the state of Iowa. . . • . . . . . . . . ........•...•••...........•........ 3,
4
courts of state have concurrent, on Mississippi river................. . . . . •
of district and circuit courts ....................................... 161, 162
of circuit court........ . . • . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . 162
in cases of removal and suspension from office.......................... 747
circuit court has, of estates of decedents................... . . . .. . . .. . • 2312
in pleading, judgment need not be alleged ............................. 2714
of supreme court......................................... . ..... 3163, 3164
of justices of the peace .......................................... 3507, 3308
local, of criminal actions ......................................... 4155-4164
every person liable to punishment for offenses against laws of this state ... 41.55
district court has, of crimes committed in county. . . . . . . . . . . . . . . . . . . . . . . . 4136
has of crimes commenced out of, but consumm,tted within county ......... 4157
in case of death from duel fought out of state .......................... 41;>8
of offense commenced in one and completed in another county ........... 4159
of offenses committed on or near county line ............................ 4160
of offenses comm1tted on boats and rafts.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4161
of kidnapping, in any county into which taken .......................... 4162
of cases of bigamy. . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4163
conviction or acquittal in one county is a bar in another ............•... 4164
facts conferring, need not be stated in indictment........... . .......... 4308
JURORSwho are competent to be....................... . . . . . . . . . . . . . . . . • . . . . .
what persons exempt from serving as..................................
what persons may be excused.........................................
when summoned to appear............................................
number of grand and trial jurors summoned...........................

227
228
229
2:~0

231
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n 35,36
n
36
183
606
n
684
n
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n
839
ns "989
989
n
989
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989
98f)
98rJ

989
989
990
990
990
1014
51
51
51
51
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JURORS-CoNTINUEDwhen sufficient trial jurors fail to attend or are excused, how supplied ..••
discharged by court if not needed... . . . .. .. . . .. • . .. .. .. . .. . . .. ........
may be re-summoned, when; bystanders impaneled ...••..•..•••••••••••
lists of, annually prepared to select from ............................. ..
informality in making lists not sufficient to set aside indictment. ........ .
when sufficient number not in county, lists reduced ..•...................
apportionment of, by county auditor .................................. .
sherifi' to notify judges of elections to return ......................... ..
duty of judges of election relating to .................................. .
term of service of grand and trial jurors ....••............•............
cause of challenge of professional Juror .••..........•..................
drawing of, by what officers, and when ............................. 240,
clerk to issue precept to sheriff for jurors drawn ........................ .
sheriff must serve and return precept....................•..............
grand jurors summoned but once, except for special term ............... .
irregularity in obtaining, will not be cause for quashing indictment. ..... .
when court may set aside precept for, and order another issued.......... .
mo<;Ie of payment of...................•..........•..................

232
23:3
2:3:3
2:34
n

235
2:36
2:37
2.)8
2:l9
239
241
241
242
2A'>

52

52
52
52
52
52
52

52

~'.)

n

244
24;)

JURYwhen trial by, demanded, to be selected from regular panel. . . . . • . . . . . . . . 2761
challenge-may be to the panel or any juror.............................. il7G2
parties cannot ~ever in.. . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . 2763
cause of, when made to panel .................................. 2764
must be in writing, and before jury is sworn ............••...... 2765
trial of .................................................. 2766, 2767
to juror. is peremptory or for cause ............................ 2768
when it must be made ........................................ 2769
no reason need be given for peremptory ........................ 2770
number allowed, and order of.....•..........................•. 2771
for cause, enumeration of. ................•................... 2772
trial of, by court ......................................... 2773, 2774
sheriff to summon talesman.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2775
who exempt from service ...................................... 2776
exemption not cause of........................................ 2777
parties may agree to take majority verdict .............................. il778
court may permit them to view premises. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2790
when cause submitted, to be kept together in charge of officer ............ 2791
when permitted to separate, court to admonish ...............•...•...... 2<92
court may dtscharge .............................................. 2793, 2794
cause to be retried .............. ; . . .. .. . . .. .. .. . . .. . . .. . . .. . .. . .. .. .. . 2';9;)
what to take with them upon retiring.................................. 2797
testimony given to correct oversight before retiring of....•.......•.•.•... 2799
court may give information to, upon points of law ........•.•....... 2800, 2801
food and lodging fumished to, at expense of county .•.•..••......•...... 2802
may find general or special verdict.. . . . . . . . .•........•..•....•......•• 2808
must distinguish between matter in abatement and bar .................. 28.51
to assess value of property, and damages for detention .........•..•.....• 3238
compensation nf ...................................................... :3811
bribery of, punished. . . . . . . . . . . . . . . • . • . . • • . . . . . • • . . . . . . • ....•........ 3944
acceptance of bribes by, punished ..................................... 3945
attempt to improperly influence, punished ....••••..•...••..••••....••.. 3946
acting corruptly by, punished ......................................... 3947
JURY IN CRIMINAL ACTIONS. formation of, same as in civil cases .................................... 4389
clerk to prepare b<tllots containing names of.•..•.••..•........•.......• 4390
defendant may require names of jurors called ...••.•...........•••...... 4391
how drawn from box ............................................. .4392-439-!
when juror absent, name returned to box. . • .. . • .. . . .. • .. . ............ 439;)
when talesman summoned ........................................... 4396
consists of twelve men, accepted and sworn............ . .••..••........ 4397
when jury may be chltllenged ..................................... 4398-4403
challenges of, for cause and peremptory ................................ 4404
causes of challenge of. See CrrALLENGE .............................. 4405
when, may be. permitted to separate .................................. 4434
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699
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714.
796
899
9d1
9~)2

9;}2
932

n

n
ns
n

1025
102:'i
1023
lo::l5
1026
1026
1026
1026
1026
1027
103:3

1360

INDEX.

JURY IN CRIMINAL ACTIONS-CoNTINUEDmust be admonished by the court ........ -.............................
instructions to, by the court. ..................................... .4440,
deliberation of, upon verdict ......••..•.........•...•. ~ . . . . . . . • . . . . . . .
when juror sick, jury discharged ......................................
disc:harge of, for other causes. . . . . . . . . . . . . . . . . . ................. 4444,
JUSTICES OF THE PEACE AND THEIR COURTSto be supplied with statutes. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
code, chapter 15, laws 1874 .•...........•...........
to turn over code to successor,§ 4, chapter 15, laws 1874 ...........•..•..
when to act as coroner............. . . . . . . . . . . • . . . . . . .. . . . . . . . . . . . . . . .
prohibited from acting when interested or related to either party....... . . .
number and election of. .......................................... 389,
constables are ministerial officers of.. . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . .
to be elected in each even-numbered year..............................
additional justices, when to be elected..................... . .. .. .. .. .. .
when considered county officers........................................
penalty of bond to be fixed by board of supervisors, but not less than five
hundred dollars.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
vacancy in office of, when filled by appointment.........................
township trustees to make, and clerk to record..........................
to enter appraisement of estrays in a stray book, by .....................
send certified copy to county auditor . .. .. . . . . . .. .. . . . . . .. .. .........
issue warrant for appraisement of lost goods and enter return in estray
book ................................•...........................
enter description of lost goods in estray book..........•...............
penalty for selling, tradmg, or loaning lost goods .......................
•
failure to comply with provisions of law in relation to lost goods.
may order boy or girl, convicted of crime or being disorderly, sent before a
judge ....................•.......................................
may acknowledge instruments affecting real estate ......................
may solemnize marriages ..............................................
penalty for failure to make return of...................................
regarded as clerk in attachment cases. . . . . . . . . . . . . . .. . . . . . . . .. . . . . .. . . .
mdemnifying bonds required by officers, before levying executions issued by
provisions relating to executions applicable to................•..........
jurisdiction of, in civil actions ...................................... 3507,
where actions brought before ..................................... 3509,
actions of replevin and attachment .....................................
when defendants do not reside in the state .............................
at place named in written contract........................ . ...........
when in adjoining township ......................•....................
entries to be made in docket. .. . .. .. .. . .. .. . .. .. . .. .. . .. .. . .. .......
how brought. and proceedings in ......................................
commenced by voluntary appearance or notice ..........................
when by notice, no petition need be filed ...............................
what notice must contain ........................................ 3518,
time and place of trial to be fixed in ........................
must be served not less than five days before trial. . . . . . . . . . . .
service and return of. • .. . . .. . . . . .. . .. . . . . . .. . . . . . . . . .. . .. . .
defendant in, may pay officer amount of claim ...........................
appearance-agent must show authority for ............................•
time for.... .. .. • . . . .. . . .. • . • . • • • . . . . . . . .. . • .. . . .. . . .. . . . . . . .. . . .. . . ..
postponement of trial. . . • • • • • . . . . . . . . . . . . . . . • . . . . • . . . . . . . . . • . . . . • . . . . .
adjournment of................................................. 3527,
conditions on which granted ..............................
pleadings may be written or oral. .. .. .. .. .. .. . . .. .. .. .. .. .. .. .. . .. • .. ..
time for putting in counter claim .....................................
written instruments on which claim is founded, to be filed. . . . . • • . . . . • . . .
change in place of. trial gran~ed ................... ·: .. .. .. .. .. .. • .. ..
papers and transcnpt transmitted to next nearestJustrce .................
when title to real property is pleaded ...................................
cause of action severed ..•.......•............•.•...•••...•......•...•.
trial-either party may demand jury ........•.......•.................••...
on failure of plaintiff to appear, action dismissed ........................
not dismissed when founded on written contract..•..........•...•.•.....
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JUSTICES OF THE PEACE AND THEIR COURTS--CoNTINUEDdefault entered against defendant ......•...........•.......•........... 3540
844
when defendant has filed counter claim ...•....................... 3541, 3542
844
judgment of dismi~sal, or by default, set aside ......•................... 3548 n
844
day fixed for new trial. • • • . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . 3544
84.')
costs of disposition of. . . • . . . • . . . . . . • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . 3545 n
845
execution, if issued, to be recalled.. .. .. .. .. . .. . .. .. . . .. .. . . . . .. .. . .. . .. 3546
845
to issue precept for jury ............................................... 3547
84.5
number of, and challenges to .................... 3548
845
discharge of.. .. .. .. .. . . .. .. .. . . .. .. .. . . .. . . .. . . 3349
845
no motion in arrest, or to set aside verdict, can be entertained ............ 3.550 n
845
verdict must be general. .••...•.•••................................... 3551
845
judgment-time of entering ............................................. 35.')2 n
845
846
amount in excess of jurisdiction, remitted ...•..••...........•.......... 35.'):3
plaintiff may dismiss action ........................................... 3554
846
mutual may be set off against each other ........................... 3555-3565
846
by confession, when rendered ......................................... 3566 n
847
transcript of, may be filed in office of clerk of circuit court ...•........... 3567 n
847
thereafter treated as judgment in circuit court ......•........•. 8568 n
847
execution-time for issuing, limited ...................................... 3569 n
847
against what, and to whom directed ................................... 3570
847
to be dated and made returnable in thirty days ......................... 3571
847
may be renewed, and effect of.................................... 3572-3574
847
appeals from when and how taken ..................................... 3575 n
84~
must be perfected in twenty days ..................................... 3576 n
848
in absence of justice, clerk may allow ....•......................... 3577-3.579
848
form of bond. . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3580 n 848, 849
taking of, suspends proceedings ....................................... 3581
849
when taken. execution to be recalled. .. .. .. .. . . .. .. .. .. .. . . . .. .. .. .. .. 3582
849
transcript of docket and papers to be filed with clerk ......•..•.......... 3583 n
849
on filing return of, cause deemed in circuit court.. . . . . . . . . . . . . 3584 n
8.19
circuit court may compel justice to allow ............................... 3585 n
849
correct omissions, and mistakes in docket entries of justice 358{; n
849
time for trial of, return made ......................................... 3587 n
830
when notice of to be served on appellee ................................ 3588 n
~50
how Rerved.......... . ................................... 3589
830
to be tried on merits, and irreguiarities disregarded. . . . . . . . . . . . . . . . . . . . . 3590 n
850
no new demand or counter claim can be introduced on trial of. . . . . . . . . . . . 3591 n
850
when appellant to ptty costs of................. . ...................... 3592 n
851
when appellee to pay............................. . .................. 3593 n
851
judgment on to be entered against appellant and sureties ..........•..... 3594 n
~51
when taken for delay,,court may awnrd damages ........................ 3595
851
from defrmlt, new pleading may be filed in court .....•.....•. 3596 n
851
writs of error-persons aggrieved by decision of justice may have .......... 3597 n
851
proceedings to obtain ............................................... 3598
852
852
clerk of circuit court tQ issue .......................................... 3599
to be served on justice ............................................... 3600
852
pro~eedings before justice stayed by bond .............................. 3601
852
circuit court may compel amended return to ............................ 3602
852
render final judgment, or remit cause to justice ......... 3603 n
852
order restitution .........................•............ 3604 n
852
actions to recover personal property, how brought ......•............... 3605
852
when attachments may issue in........ .. ...................... 3606
852
constable may take answer of garnishee ................................ 3607
852
833
when garnishee is required to appear and answer ........................ 3608
justice to fix time for trial in certain cases. . . .. . . .. . . . .. .. .. . . .. .. . . . . .. . 3609 n
853
notices of to be posted up ............................................. 3610 n
853
forcible eutry and detainer-when action for allowed ................ 3611, 3612 ns 853, 854
854
who may bring ....................................................... 3613 n
when notice to quit required ........................................... 3614 n
'8,j4
petition for must be verified..... .. .. .. .. .. .. . . . . . . .. . . .. .. . .. ........ 3615
854
before what justice brought.... .. .. .. . .. .. .. .. .. . .. ................ 3616 n
854
time of appearance and pleading ..................................... 0617
834
time for adjournment of trial limited ................................... 3618
854
,judgment or order of removal ......................................... 3619
854
question of title cannot be tried ....................................... 3620 n
854

86
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possession, when a bar to action, for ..••..••..••.•••...•.•••...•..•.... 3621
no joinder of other causes of action with ..••......••..•....• ' ..•...••.. 3622
order for removal executed only in day-time ...•..•.•..•..•••••..•.•••.. 3623
when appeal or writ of error a supersedeas............... . . . . • • . . . . •.. 3623%
proceedings in circuit court on appeal. . . .. . • .. . • .. . . . . . . .. . . . . . . .. . • . . . 3624
to turn over docket and papers to successors ............................ 3625
to turn ovP-r docket and p~tpers to county auditor when no successor ..••... 3626
successor may issue execution.. . . . . .. . . . • • . .. . • . . . . . .. • . . ............ 3627
how determined ......••...........•.•. :. . . 362::i
may interchange and hold each other's courts .......................... 3629 n
may appoint special constables ......................................... 3630
:pro<:ess.of ~annot run into another county .............................. 36:H
Jusbce 1s Ius own clerk ............................................... 3632
execution m~lY be renewed by successor ................................. 3683 n
docket furnished to. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3635
must report to board of supervisor~. fines collected ..............•..••... 3974
of another state, records ot, how authenticated ........................ 3714 n
compensation of. . . . . . . . . . . . . . • . . . • . . • . . . . . . . . . . ..............•..... :.l804
in criminal cases, to be paid out of county treasury ......... 3806
to pay uncalled-for witnesses' fr!es into county treasury ....•..••........ :3815
fePs of, in cases of estrays and trespassing animals .................. 3821, 3822
falsely assuming to be, punished ...•......•••..•.....•..•....•..••.•..• 3962 n
~tirring up quarrels by
"
....................................... 3964 n
oppression by,
..••..••...•......•.....•........•..... 3969
failing to pay over fees. ••
. . . . . . . . . . • . . • . . . . • • . . . . • . . • • . . . . • . • • • . 0970 n
making false entries relating to, punished........ . . . • • . • . • • • • . . . . •
0971 n
appropriating fees, punished ...... , • . . • . . . • . . . . . . . . • • . • • . . . . . . . . . • . . . . 3972 n
failing to report amount of fines, etc .. annually ..................... 3973, 3974 ns
in c1·iminal actions-jurisdiction of, defined .......•..... , .••..•...•.... 4660 n
actiom to be commenced by information ................................ 4661
sbttements to Le contained in ................................... 4662 n
form of. . . . . . . . . . . . . . . . • . . . . . . . . . . . . • . . . . . . • . . . • . . . . • . . . . . • . . . 4663 n
to bE' filed by ........................................... -...... 4664
to issue warrant ....................................................... 46o5
service of. . . . . • . . . . . • . . . . . . • • • . . . . . . . . • . . . . . . . . . . . . . . 4666
to read information to defendant, etc ................................... 4667
pleading by.. .. . . .. .. .. .. .. . .. .. . .. . .. 4668
defendant may demand trial by jury .......... ·. . . . . . . . . . . . . . . . . . . . . . . . 4669
have change of venue ............................ 4670, 4fi71
jury-how obtained ................................................ 4672-4674
officer to summon ..•............••..•.......•............ , ........... 4675
selection of ....................................................... 4676, 4677
challenges to ................................. , ..................... 4678
talPsmen summoned. . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . • . . . . . . . . . . . . . . 4679
officer failing to return venire, punished ..•.••...........•.. ,. ........•. 4680
six persons constitute ..........•....•.....••.•.•..........•...... • • . . . 4681
oath of. . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . . . . . . • . . . • . . . . . . . • • . . . • . . . . . 4682
may retire for deliberation ............................................ 4683
oath of officer in charge of.........••.•...•••......................... 4684
verdict of. . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • .. • • • . . . . . . . . • . . . . . . . . . . . . . . 4685
discharge of. . . . . . . . . . . . . . . . . • . • . . . . • • . . . . . • • • . . . . . . . . . . . • • • • . . . . . . 4686
judgment ..................................................... 4688, 4689
discharge of defendant ..........••••..••.•.•...............•••...... 4690
costs taxeu to prosecuting witness, appeal from by ...•.••••............. 4691 n
certificate of conviction ............................................... 4692
judgment executed by virtue of warrant ................................ 4693
fine to be paid to county treasurer ................................ .4604, 4695
duplicate receipts given for ........................................ 4696
defendant to be informed of his right to appeal. ......................... 4697 n
amount of bail to be fixed, form of bond ............................... 4698
qualifications of........•................••.............. 4699
by whom taken ......................................... 4 700
witnesses must be bound over .•••..••..•.......•...•..••.............. 4701
appeal-trial of .•••..............••..••....••.....•.•••...•.....•.•.... 4702 n
cannot be dismissed ...........••••••.•...........•....•..••..•..••... 4703
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JUSTICES OF THE PEACE AND THEIR COURTS-CoNTINUEDdistrict court must carry judgment into effect .......................... . 4704
Pitht'r party may ................................................... .. 470.5
judgment upcm ..................................................... . 4706

1072
1072
1072

JUSTIFICATIONmatter of must be specially pleaded ................................. .. 2718 n
plea of in sln.nder or libel, effect of when not proved ...............•...•
n
KIDNAPPINGdefined and punished ...........•...•.......••.........••............. 3869
jurisdiction of, in what county ........................................ . 4162

685
677
915
990

KINDRED. See PooR.
KEEPER OF JAILSduty of defined .................................................. 4724-4727 1076, 1077
must admit inspectors of ............................................. 4732
1077
LABORon highway~, when and how performed.......................... .. .. . 935
judgments received for, cannot be stayed ............................... 4063 n
prisoners may be required to ........................................... 4787
on public grounds and highways ....................................... 4737
superintended by sheriff or marshal. .............................. 4738, 4739
compensation and treatment of prisoners ........................... 4741-4743 n
in the penitentiary, must be at hard .................................... 4770

249
7;J!J
1078
1078
1078
1079
1084

LABORERS-entitled to mechanic's lien ............................................. 2180 n

573

LAND. See REAL PROPERTYwhat the term includes............. • .. . . .. .. .. . . • . . . .. . . .. . • .. . . .. . . .

45 sub. 8 11

LANDS GRANTED TO STATE. See REGISTER OF STATE LAND OFFICEregister to keep r<>cord of in his office .............................. 88, 84,
patents for, when issued ............................................ 87,
when relinquished to United States ............... ,....................
when governor may quit claim.........................................
lists of, made by register. and signed by governor.......................
when lists evidence of title. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . •

85
88
91
92
93
93

19
19
20
20
20
20

LANDLORDwhen substituted for tenant in action of right ....

3253 n

799

LANDLORD AND TENANTwhen a person entitled to rent dependent on life of another may recover ..
tenant holding over after giving notice of intention to quit, liability of....
attornment py tenant to stranger, void without consent of landlord .......
who is a tenant at will.................................. . ............
how tenancy at will terminated by notice to quit. ......•................
how tenant at will served with such notice ..............................
lien of lanrllord for rent. . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
how lien enforced ......................•.......................... , ...

2011
2012
2013
2014
2015
2016
2017
2018

n

545
545
546
546
546
546
546
547

LANDLORD'S LIENwhen allowed, and on what property. .. . • • .. • • . .. •.. .. • . .............. 2017
how enforced, basis of proceeding ..................................... 2018 n

546
547

LARDfrauds in sale of, prevented, ch. 137, laws of 1880.......................

969

LARCENYmortgagor fraudulently selling, etc., is guilty of......................... 3895
defined and punished ............................................ 3902-3904
from building on fire. . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3905
by falsely personating another ......................................... 3906
by finding and appropriating property. . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . 3907
by embezzlement by public officer ..................................... 3908

n
n
n

n
n
n
n
n

920
9::l2
923
92i:l
923
924
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LARCENY-CONTINUEDby clerks, agents, etc .................................................
by common carriers and others .........................................
value of stolen property, how determined ...............................
by removing goods from officer, etc ............................... 3915,

Section.
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3909 n
924
3910 n
924
3914
92.5
3916 ns 925, 926

LAWFUL FENCE. See FENCEdefinition of....................... :. • • .. .. .. .. • • . .. • .. • .. .. • . • • .. .. .. 1507 n

401

LEAD MINES See DRAINAGEdrainage of, compensation ........................................... .
right to examine... . . . . . . . . . . . . • .. . • .. . •.......................... .
penalty for obstructing right'.......................................... .
lien on mineral, how effected .•............•.•..•.•.•.•••..•..•••..•...
right of way given ........•.•••......•...••.•••.......•...•..••.....
as~essment of damages for ........................................... .
right of owner of mineral protected .................................. .

1229 n
1230
1231
1232
1233
1234
1235

316
316
316
317
317
317
317

LEASEupon condition, void unless acknowledged and recorded .•.•.••••••...•• 1922
of railway, duties of lessee ............................................ 1278 n
of house for purposes of prostitution, void ....•.........•.•••..•.•...... 4014

521
333
944

LEASING' house for purpose of prostitution, punished .•••.•••••.•••••••••••••••••• 4015

944

LEASEHOLDsale on execution, when absolute ...................................... 3098
when redeemable ................................... 3099

765
765

LEGACIESof property may be turned over to legatee on bond .•••..••••..••..•.•...
when payable in money, when paid ....................................
may be paid without bond after twelve months .........................
when paid in order named in will ......................................
when paid ratably ...............•..•.•...•..•.......•..•......•..••.
when executor fa1ls to pay judgment on bond ..........................

620
620 •
620
620
620
620

2429
2430
2431
2432
2433
2434. n

LEGAL NOTICEScompensation for publishing........................................... 3832 n

903

LEGALIZEDcorporations for pecuniary profit, ch. 32, laws of 1876 ..••.••••..•..•.•...
conveyances heretofore made .................................... 1966-1968 ns 532-533
acknowledgments of deeds before deputies, ch. 164, laws of 1878.........
583
before county auditors, etc., ch. 103, laws of 1880......
5h5
LEGISLATIVE DEPARTMENT. See GENERAL AssEMBLY.
LEGISLATIVE DISTRICTSact apportioning members in, ch. 116, laws of 1880......................

1102

LEGISLATIVE PROCEEDINGShow proved .......... _. .............................................. 3717

875

LESSEESof railways, duties and liabilities of. . • • . • • • . • • • • • . • • • • • • • • • • . • • • • 1300, 1301 n

341

LEVEESbreaking punished.. . . .. . . . .......................................... 3991

939

LEVY. See ATTACIIMENT; ExECUTION; AssESSMENTof taxes to pay county bonds or judgments.............................. 840
how made under execution................ . ..•........•....•.•.. 3043-8045
how made on. partnership property for debt of partner. . . . . . . . . • . . • 8053, 3054
indemnifying bond when required and effect of when given ......... 3055-8058
application ofproceerls of such property ............................... 8059
proceedingii applicable to justices' courts .•••.....•..•...•...•.......•... 3060
levy hold~ good when property unsold for want of b1dders......... . .... 3086

n
205
n 753,754

n
ns

756
757
758
758
76:~
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LETI'ERS TESTAMENTARY. See WILLs ...•••.•••••••••••...•...•.. 2322-2344 ns

607

LEWDNESSdefined and punished ....•...•..•••••••••••.•••••••••••..••.•.•..•.... 4012

943

LIABILITY. See CIVIL LIABILITY.
LIBELwhat necessary to state in petition for... • . . • . . . • . . . • . . . • . • • . • . . . . . . . . . .
answer, proof limited by allegatia11e of.••...•..........•••..............
defined . . . . . . • . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • . . . . . . . . . • . . . . . . .
punishment for. . . . . • . • . . . . . . • . . . . . . . . . . . . . .•................•.......
truth given in evidence on ttial of.. . . • . • • • . . . • . . . . . . . . . . . . . • • • . . . . . . . . •
what deemed publication of..................................... 4100,
in prosecutions for, jury to determine law and fact ...••..••..............
indictment for need not state exttinsic facta.. . . . . . . . . . • . . . . . . . . . .......
jury to determine law and fact on trial for ....•.........................

2681
2682
4097
40\18
4099
4101
4102
4310
4438

n
n
n

n

676
677
979
979
980
980
980
1014
1019

LIBRARIANof state library appointed, to give bond .•.•..••.•.•...•..••..••.•.•...• 1890
to give personal attention to hbrary................... . ..........•.... 1891
prepare alphabetical catalogue of.......••........................... 1892
label and mark each book .............•...•..•..••.....•....•...... 1893
report to the governor................••.......••............ 1894-1897
appropriation for and for a~sistant.. . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1899
salary of. . . • . . . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . 3762

514
514
515
515
515
515
884

LIBRARY OF STATEno books to be removed from, ch. 69, laws of 1880..•.•.......•......•...
who are trustees of.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . . 1885
powers of board ...........•....•.......•...•...•...•................. 1886
who entitled to books"...............•.....•..................... 1887, 1888
when kept open .........•................•........................... 1889
librarian has charge of duties ...............•................•.... 189Q-1897
annual appropriation for ......•....•.•••..••......•............•...... 1899

515
514
514
514
514
514
515

LIBRARY OF CONGRESSsecretary of state .o furnish copies of journals and reports...............

64

15

LIBERALconstruction of code required to be. . . • . . . . . . . . . . . . • • . • . . . • . . . • . . . . . . . . . 2528 n
attachment law required to be liberally construed .••..•.•...•........•.. 3021 n

635
749

LIBERATION OF POOR CONVICTfrom imprisonment, mode of. ..•..••.•••••••.•••..•••..•............... 4611 n

1060

LICENSEcities and towns may, sales of horses, carts, wagons, liquors, etc.......... 463
peddlers to obtain from county auditor......................... . . . . . . . 907

104
233

LIEN. See LANDLORD's LIEN; MECIIANic's LIENof bondholders on public buildings, ch. 23, laws of 1874.................
this act held unconstitutional. . . . . . . • . . . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . . .
n
of attorney upon.moneys, papers, etc., of client......................... 215 n
how 1t may be released.................................. . . 216 n
assessments on lot owners in cities, when become ......••....•....... 478-480 ns 107,
when taxes, between vendor and vendee................................ 583
unpaid taxes are a perpetual lien....................................... 865 n
judgment against a railroad corporation, when a lien .....•............. 1309 n
vendor's-when not recognized or enforced ...............•.............. 1940 n
landlord's, nature and extent of..........•....................•........ 2017
when and how enforced ...••................................ 2018 n
mechanic's lien. See MECIIANIC's LIEN, ch. 100, laws of 1876. .•. • . . • . . .
of warehousemen, express companies and ca!Tiers ..••.•............ 2177-2180 n
husband and wife may create in favor of each other ..................... 2206 n
of inn keepers, liverymen, herders, and feeders, ch. 25, laws of 1880.....
of judgments, in supreme, district, and circuit courts ...........•........ 2882 n
in circuit and district courts of U. S., ch. 129, laws of 1878.

63
63
49
49
108
209
211
345
526
546
547
573
582
5tl8
585
720
721
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LIEN-CONTINUEDdate of liens on lands in county where judgment renderod. . • . . . . . . . • . • . . 2883
when buds in another county, transcript filed therein .........••......... 288!
duty of clerk on filing transcript ................•...................•.. 2885
on partnrrship prope,·ty-for debt of a partner, how enforced .....•........ 299!
of plaintiff on partnership property, for private debt of a partner .......• .3054
release-not released by stay of execution. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3071
sale of t·eal estate-on which judgment was not a, set aside ................ 3090
of jud!Jment against a decedent-how enforced .....•................• 3092-3096
created by proceedings to subject property to judgments ................• 3152
manner of enforcing . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3153
pm·tilion-holders in action of, may be made parties to action .......••..... 3281
reference to ascertain the nature and extent of.......................... 3284
questions arising on, determined ...................................... 3-286
made a charge on partir.ular interests or proceeds . . . . . . . . . . . . . . . . . • . . . . 3287
proceedings in relation to not to delay distribution of other shares ..••..•• 3288
holder of junior, entitled to assi~nment of interest of mortgagee by ...... 3:32B
on mortgaged property paid off m its order . . • . . • . ...•..............•• 3:J25
rafts-debts agamst, deemed ............................................ B!47
in criminal actions-undertaking of bail, when and how made ..•.•... 4606-4608
judgment for fines made ...•...•...•..•.......••••.....•........•..•• 4609
created uy filing petition in bastardy cases .............................. 4 717
LIEUTENANT GOVERNORto be elected in each odd-numbered yel'Lr........... ... . • .. . • • . . • .. . . • . . .
not reqmred to give bonds............................................
to quality by taking the prescribed oath. . . . . . . .. • .. .. • .. • .. . . .. . • • .. .
when .....••........................•.........••..••..... ·..•
election of, may be contested by. . • • . . . . .. . . .. . • .. . .. . . . .. • • • . .. • . . • . .
LIFE-OF~'ENSES

AGAINST.

Page.

n
n

n

n

n
n

n

580
674 n
67l
· 685
737

721
721
721
745
756
760
76:l
764
773
77:3
80B
804
,804

80!

804
810
810
8:-Jo
1059
1060
1074
160
174
174
177
182

8ee MuRDEit; MANSLAUGHTER.

LIFE INSURANCE COMPANIESbefore doing business, must comply with legal conditions ..••.•••.•••.••.
amount of capital required of domestic stock companies .......•.......••
required of mutual companies ...................... .
required of foreign companies ....................... .
foreign companies must have agents for service of process upon .. -~ ..... .
to obtain auditor's certificate before taking risks .....•••............•.
must make annual statements, under oath, to auditor ................... .
subject to adclitional inquiries by auditor ............................. .
valuation of policies, evHlence of value ................................ .
aud1tor to issue certificate to, of compliance with law .......••.....•....
penalty for failure to comply with the statute. . . . . . . . ..••..•...........
affairs. of, examined by _state auditor ......... :. .. .. . .. . . . . • .. .. .. . .. .
when msolvent, secur1bes vest m state, for pohcy holders ...•...•........
may change securities deposited, when ............................... .
may collect interest on securities deposited ..................•...........
penalty for doing business without auditor's certificate .......•.......•..
in what securities funds of invested in ............••...................
when and for what purpose, may hold real estate ..........•....... 1180,
what fees to be paid by .....•............•. -. . . . . . • . . . .............. .
estoppel of, from setting up defense of drunkenness, ch. 55, laws of 1876.

1161
1162
1163
1164
1165
1166
1167
1H!t3
1169
1170
1171
1172
117B
1174
1175
1177
1179
1181
1183

300
BOO
BOO
300, 301
B01
301
302
303
803,304
804
30!
30!
30-5
30.)
30'>

805

305, !306
306
306
:>07

UMEstandard weight of bushel of..•..•......•.•.....••..••.........•.•••.. 20!9

552

LIM:ITATIONadminstration not granted after five years .......•..••..•••......••....• 2367
execution not to issue after judgment is barred ......•..•...••..•.•..••.. 3023 n

612
751

Lil\IITATlON OF CIVIL ACTIONStime within which to be brought to recover lands solds for taxes..........
guardian's sale of real property not questioned after five years..... . .•..•
action to recover lands sold by executor barred in five years ..••......•••
actwns founded on injuries to t.he person or reputation, when brought .....
actions to enforce mechanic's lien, in two years ...•...•. - .•..•.•.......••
actions against sheriff or other public officer, three years .................

902 n 2B1, 2B2
2265 n
600
2401 n
616
2.529sub In 6!36
2529snb2 n 636
2529 sub 3n636
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LIMITATION OF CIVIL ACTIONS-CoNTINUEDwhat actions barred in five yPars ..•..... ·.•...........••..........•..•..
what actions batTed in ten years ............•..••.........••..........
actions on judgments of a court of record, twPnty years. . . . . . . . . . • • . . . . .
when statute begins to run in sections for fraud mistake, etc., ....•......
in continuous open current account when action accrues ..............•.•.
tlelivery to sheriff or service of notice, commencement of action ....•.....
non-residence of defendant not computed ............•......... •......••
when action fully barred in another state, harried here .................
extension of time as to minors and insane, and in case of death ....• 2535,
in case of failure of ltetion, may sue again in six months .........••...•..
do~s not apply to bank bills circulating as money ..•.....•...............
when cause of action r<lvived by new promise. . . • . • . . . . . . . . . . . . • . . . . . . . .
counter-claim may be pleaded although barred ..........•.....•.........
when action has been stayed, time of not computed .......•.............
statute does not apply to contracts for school fund ...•.......•....•......
LIMITATIONS OF CRIMINAL ACTIONSto recover fines imposed by city ordinances.............................
indictment for murder not limited ....................................
certain offenses to eighteen months ...••..••..••...•..•.................
others to three years ...............••..•..............................
misdemeanors before justices to one year ...•..••.•••.•....••............
time of non-residence not computed .......•.•••........................
time runs from presentation of indictment..••..•....••...•..••......•...

Section.

2.)29 sub4 n 6::17
2529sub5 n6:n
2029 sub 6 n GaS
2980 n
6:~8
2981 n
6:)9
2:,32 n
6:39
2533 n
6:~9
25:14 n
639
2.')36 ns 640
2387.
640
2:;33 n
640
2589 n
640
2040 n
641
2-)41
641
2:;42
641
486
416.')
4166 n
4167
4168
4169
4170

LIMITED PARTNERSHIPwhen formed for lawful business..•...••....••••..•...••••.••... 2147, 2148
may consist of general and special partners ..••.......••..•....•..•....• 2148
general partners to transact the business .......•...............••...... 2149
partners to make certificate of contents of. • . . . . • . . • . . . . . . . . . . . . . . . . . . . . 2130
certificate acknowledged and recorded ...••••....•••...•..••......• 2151, 21ii2
certificate to have affidavit attached ....................•............... 21:;3
effrct of false statement in...... . . • . . • . . • . . . . . . . . . . . . . . . . . . . . . . . ••.••. 2154
publication of terms of partnership.. . • • . . . . . . . . • . . • • • . . . . . . . . . . . . . . • • • . 2155
affidavits of publication filed with clerk ................................ 2136
renewals of, acknowledged and recorded ...•............................ 2157
every alteration in, deemed a dissolution ................................ 2138
firm name of general partners only. • . . . . • • . . . • . . • . . • • . . . • . . . • . . . . • . . . . . 2159
capital of special partner not withdrawn............. . ....•...•........ 2161
how suits brought by and a-.ainst ...........•.............•............ 2160
capital not to be impaired by payment of dividends ......••...••.... 2161, 2162
special partner may examine and advise as to business ..•..•.•..••....... 2163
partners to account to each other ..•...••....•............•..•.......... 2164
penalty for fraud................. . .•...................•..•......... 2165
cannot give preference to creditors ..••...•..........•••••.•...... 2166, 2167
when special partner becomes liable as general partner .••..•••.•••...... 2168
claims of speetal postponed in favor of those of creditors .•....••..•...•.. 2169
dissolution of............... . . . . . • • . . . .......•.•..••..•...••...•.... 2170
LIQUORS. See INTOXICATING LIQUORS. adulteration of, punished.. . . . . . . . . • • • . • • • • . .••..••..••.•••.•••..•.•.. 4036
LIS PENDENSfiling petition is notice, when ...•....••..••.....•.•.•..••••.••..••...•• 2628 n
notice to afl"ect land in another county, how given ..•...•.•.•.•..••.••.•. 2629
LISTING. See AssESSMENT.
LIVERY AND FEED STABLESkPepers of have liens for proper charges, ch. 25, laws of 1880 ...••••.•••••
when lien may be released by owner of stock, ch. 25, laws of 1880..••.••••
LOANScities and towns may make in anticipation of revenues ..••••....••••••.••
LODGESof odufellows, masons, etc., incorporated .......••.•.•••.•.••..•......•..
articles to be recorded in county ..................••.•••.....•••.....•..
not to make dividends before dissolution ...•...•..•..••.•.•..••.••••..••
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990
990
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579
579
579
580
580
5SO
580
580
5SO
580
580
581
581
581
581
5Sl
581
581
581
5~q

582
94!?
664
665

585
585
500
1091 .n
1092
1093

114
275
275
275.
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LOST BOND-

Page.

action on, prosecuted by ordinary proceedings ..•......·•.•• . • • . . • • • . . • • . • 2512 n

632

LOST GOODSproceedings when found ........................................... 1509-1522
disposition of when unclaimed ......................................... 1510
reward for taking logs, rafts, etc....................................... 1511
vessels and water crafts taken up ...................................... 1512
how disposed of, depending on value ................................... 1513
disposition of money, bank notes etc .................................... 1.514
proceedings before ju~tice of the peace ............................. 1515, 1516
how.ownership astertained ............................................ 1!517
reward for taking up boats, etc ......................................... 1518
proceeds of sales paid to county treasurer.. . .. . .. . . .. . . . .. . . . . .. .. . . .. .. . Li 19
taker up not accountable foracidents .................................... 1520
penalty for disposing of........................................... . .. 1521
penalty for failure to comply with law. • . . • • . • . • • • . • . . • . . . . . . . . . • . . • . . . . 1522

402-404
402
403
403
403
404
404
405
405
405
405
405
405

LOST PLEADINGcourt may order substituted ............................................ 273::i

688

LOTTERIESdefined and punished ................................................ 4043

LUMBER. See INSPECTION
LUNATICS-

OF

LuMBER, ETC-......... • .•••..••••••.•• 2069-2074

guardian may be appointed for ........................................
may have trial by jury .............................................
provisions relating to guardianship of minors applicable to .•.............
power, authority and duty of guardian of...............................
real estate of, may be sold.. . . . . . . . . . • . . . . . . . . . . . . . . . . . . . • . ...........
guardian may complete contracta of·....................................
when estate of is insolvent, how sold ...................................
prionty of claim to person of.. .. .. . .. . .. • .. .. . .. .. .. • . .. .. .. .. .. .. . . .. .

2272 n
2273
2274
2275
2276
2277
2278
2279

LYNX-

bounty allowed for killing ........................................ 1487, 1488

:MACHINE-

running threshing, without boxing, punished ....•.....•...•...•••...... 4064

953
555
601
601
601
601
601
601
602
602
398
956

MAGISTRATE-

who considered .................................................. 4108-4110 ns 981
powers and duties of when breaches of the peace are cominitted .... 4115-4122 n
983
when assault is committed in presence of, or of comt 4123
984
preliminary examination-duty of in cases of persons arrested without war·
rant ........................................................ 4219-4221
984
to inform defendant of offense charged ................................. 4226
999
to give defimdant time to send for counsel .............................. 4227
999
may grant change of venue .. .. . . .. . .. .. .. .. . .. . .. .. .. .. . .. . .. .. . . . .. 4228
999
adjourn preliminary examination .....•...................... 4229, 4230
999
admit defendant to bail t!uring adjournment .................. 4231, 42:32
999
issue subpcenas for witnesses ..................................... 4233
1000
to reduce testimony to writing .......•................................. 4241
1000
to certify papers ...................................................... 4242
10()1
judgment of.............................. . .................... 4243, 4244
1031
commitment of defendant by ..................................... 4245-4247 n 1001
may require witness to give security for appearance ................. 4248-4251
1002
to return papers to district court ....................................... 4232
1002
information ordered by ............................................... 4253
1002

:MAIMING-

defined and punished ........••....••••..•.•••••••.••••..•.•.••••••••• 3857

MAJORITY-

age of, in males and females . • . • • . • • . • • . . . . . . • • • • • • • • • • • • • • • • • • • • • • • • • 2237 n

MALE ANIMALS-

found running at large, taken up ..................................... 1447 n

912
595
391
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MALICE-

must be alleged when intended to be proved .....•••.•.•..••••••••••.... 2727

MALICIOUS MISCHIEF-

686

3977 n
3978
3979
3980
3981
3982
3988 n
39::l4
3985 n
3986
3987
3988
3989
3990
3991
3992
3992;i

937
937
937
937
937
938
938
938
938
9:39.
939
939
939
939
939
939
939
940

with intent to extort money or pecuniary advantage, punished .........•• 3871 n

916

injuring domestic beast of another by, punished . . . . . . . . . . . . • . • . . • . • . •.
mills, machinery, etc., by, punished .....•......................
bridges, railways, highways, etc., by, punished ..................
raft, boat, or vessel, etc., by, punished. . . . . . . . . . . . . . . . . . . . . . . . .
fruit, ornamental trees, etc., by, punished ......................
boundary marks, guide-board, etc., by, punished ...............
by cutting and carrying away timber, etc., punished ............
entering and injuring j,"!trdens, orchct.rds, etc., punished ..........
any building, fixtures, etc., by, punished .......................
public buildings, by, punished .................................
defacing or destroying notices, etc., punished ...................
taking property from boat or vessel, punished . . . . . . . . . . . . . . . . • .
injuries to monuments, punished . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
railway tracks, by obstructions, punished. . . . . . . . . . . . . . . . . . . . . . •
breaking levees by, punished. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
obstructing public ditches and drains by, punished ..............
obstructing roads, penalty for .................................
shooting or throwing at cars, punished, chapter 148, laws of 1876.

:!\IALICIOUS THREATSMANDAMUS-

3373
3374
3375
3876
3:!77
3378
3379
3380
3381
3382
3383
3384
3385

n
n
n
n
n
n
n
n

818
818
819
819
819
819
820
820
820
820
8:20
820
820

by serving on the defendant an original notice .....•••...•.......•....• 2599
what the notice must contain............................ • ............ 2599
who may serve notice ................................................. 2601
time of service of notice .............................................. 2602
manner of service .................................................... 2603
sheriff's duty as to service and return of notice ..•........•........ 2604-2606
service of notice on corporations, manner of...............•.......• 2610-2618
service on minors, insane persons and prisoners........ • .......... 2614-2617
service by publication, how made ............••................... 2618-26~0
actual service supersedes notice by publication. . . • . . • • . • •.•••...•.•.... 26:21

n

n

656
6-)6
65"1
6Z>7
• ..,
6,)j
6;)8
659
660
661
662

punishment for, prescribed ........•......•..•...•.•.••...••..•..•••..• 3656 n

912

action of, defined. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
in what courts jurisdiction ............................................
effect of remedy by .................................... : ...•..........
when the writ will not issue ...........................................
who may bring action and obtain writ of...•...........................
petitwn in action of, what to contain ...................................
pleadings, etc., same as in ordinary action . . . . . . .. . . . . . . . .. . . .. . . .. . . . .
when injunction may issue in action of. .. .. . .. . .. . . .. .. . . .. . . .. . . .. . . .
judgment to include peremptory writ ..................................
contents of writ, and return of. . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . • . . . . . .
court may appoint other persons to perform acts . . . . . . . . . . . . . . . . ......
court may make temporary orders pending action .......................
the state may appeal without security ..................................

MANNER OF COMMENCING ACTIONS. See ORIGINAL NOTICE-

n
n
n
n
ns

MANSLAUGHTER-

MANUFACTURERdefinition of, for purposes of taxation . .. .. .. .. . . .. .. .. .. .. . .. .. . .. .. .. • 816 n
relieved from double taxation, chapter 55, laws of 1880 ..••.•••••••.•••••

198
274

MAPS AND CHARTS-

when copies of received as evidence .................................... 3707

873

MARKETS-

cities and towns may establish and regulate . . • • . . • . . . • . . . • • . . . . . . • . . . . • 456
city council may prescribe what may be sold in .. . .. .. • . . . .. .. . .. . .. .. . • 526

102
121

MARINERat sea may dispose of all his personal property by verbal will. .••.•....•• 2325

608
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MARRIAGEis a civil contract requiring coment of parties.. • • . . . • • . . . . . . . . . • • . • • • • . . 218.)
between what ages, valid.................................... • .•....• 2186
license for, to be procured previous to .........•....•..•........... 2187, 2188
when licE'nse not to be g·ranted .....•••...•...•...•.••...••............ 2188
proof of age, when clerk to require ..••......••.........••..••..•.•...• 2189
entry of record to be made by clerk ................................... 2HJO
consent of parents or h'1Htrdian, when required ..••...........•.......... 2191
penalty for violation of law relating to ................................. 21!12
what persons may solemnize .......•..•.•..•.•...••...............••.. 2198
certificate of, given by per~on officiating ............................... · 2194
marriages solemnized in other manner valid, penalty for ....•..••.•....•• 2195
penalt.y on person officiating, what ..................................... 2196
clerk to keep register of.. . . . . . . . . . . . . . . . . . . . . . . . . • • . . . • . . . • . • . • . . • • • . . 2197
when statute is not applicable .................................... 2198, 2199
illegitimate chiluren made legitimate by marriage of p:\rents ...••.••...•. 2000
unlawful marriages are void ......•................••.•.•..•••.•••..•• 2201
no form of marriage necessary to validity of. • • • . . . . . . • . . . . . . . . . . . . . . . . .
marriage register, when evidence.................. . . • . . . . . . . . . . . . . . . .
void man·iage confers no property rights.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
may be annulled, when and for wlmt cau.es .......•.............•....... 2231
petition filed as in action for divorce, proceedings same .............. 2232, 2233
effect of annuling, on children ..................................... 2234, 2235
when compensation will be decreed as in divorce. cases ...•.••.•....•..••• 2236
fee for solemnizing .................................................... 3828

:MARRIED WOl\lENmay convey, encumber and control real property as other persons •..••.... 193.5
joining in conveyance with husband, conveys all her right ..........••... 1936
may own and dispose of property same as husband ...••.......•....... ,. 2202
property of, not fmble for contracts of husband.. . . • . . • . . . . • . . . . . • . • . • . . . 2203
property right_s and liabilities same as those of other persons. . . . . . • • • • • • . 2204
hnsuand nut.lwble f01· torts of......................................... 2205
convPyances to husband valid ..........•.......••......•.........•.... 2206
may control husband's property if abandoned .....•......•.•.....•••..•. 2207
all contracts and sales by, binding upon ............................... 2208
proceedings to control and dispose of property ..................... 2208, 2209
may con;titute her husband her attorney in fact.. ....................... 2210
entitled to her own wages, and may sue for in her own name .....••....•• 2211
husband may act as agent of. . . . . . . . . . . . . • . . • . . . • . . • . . . . • . . . • . . . . . . . •
husband haH no joint mterest in actions for injuries to.... . . . . . . . . . . . . . .
property of, not liable for debts of husband ............................. 2212
may make contracts to same extent as if unman-ied ...•..••......•...•.• 2213
property of, liable for expenses of family ............................... 2214
cannot be removed from homestead without consent ......•••.....•...... 2215
when insane, how her property conveyed ..............•...•....... 2216-2219
may act as executor independent of her husband ..................•...•. 234.5
may sue and be sued as if unmarried.... . . . .. . . .. • • .. .. .............. 2562
may defend when sued with her husband.. .. .. .. .. .. . .. . .. .. .. .. .. .. .. . 2563
when deserted, may sue and defend in husband's name ..........•....... 2064
MARSHAL. See CITIES AND lNCORPORATF.D TowNscities of first class-in cities of, to be elected by electors .................. .
powers, duties, and compensation of.......................•...•••...••
~ay, upon view, an-est ofi'enders against ordinances ...•..........•....•.
second class-to be elected by council in cities of.. . . . . . . . • • . . . . • • • . • . •.•
powers, duties, and compensation of. . . • . . . . . • . . . . . . • • • • . . . . • •..•.•••.
of incorporated towns-duties and compensation of..............••......•.
how appointed in special chartered cities, ch. 24, laws of 1880.•••••.•.•••

liR6
5b6

586

.~86

586

li86

586
586

58n

liR7
li87
587
n
.587
587
587
n
587
n a 587
n b 587
n c 587
n
594
li9ii
li9.5
59.5
903

n

52.5
52.)
588
51l8
588
588
n
588
588
589
589
n
589
n
589
n g 589
n h 589
n
590
590
n
590
n
590
590, 591
609
n
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n
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646
647

53.5
536 n
537
532 n
533 n
515

123
124
124
123
123
117
146

647

MASONIC LODGESwhen and how may become incorporated .......•••••••••.••••..•.. 1091-1093

275

MASTER AND SERVANT. See APPRENTICE.
MAXIMU:Mrates of railroad charges made annully and posted up ................... 1304
for passenger transportation .......................................... 1305

342
342

1371
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MAYHEMdefined and punished .................•.....•..••...•.•.•...•......... 3857

912

MAYOR-

~lection of may be provided for by ordinance, when ...••.................
to ~erve as judge of elections, when ............•.......................
assist in canvass of, election returns ........•...........................
oath of office taken by; bond ......................................... .
jurisdiction of, generally ............................................. .
may take judicial notice of ordinances ................................. .
election of in incorporated towns..... . . .. . . .. • . .. . . .. . . .. . . .. . . . . . . . . .
to preside at meetingg ofrouncil and vote......... . . .. . . .. . . .. . . .. . . .. .
a part of corporate authority in cities ......... , .........................
election and term of office of.. .......................... :........... . .
special election held in case of vacancy in office of...................... .
powers and duties of, in cities of second class...........................
JUrisdiction of, in cities of second class, ch. 189, laws 1880 .•..............
message of, in cities of first class. . . . . . • . . . . . . . . . . . . . . . . . . . . ......... .
appoint police, regular and special. • . .. . . .. . . .. . . .. . . .. . . . . ......... ..
may arrest upon view. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ...... .
may solemnize marriages ..................•..........................
penalty for failure to make returns of ..........••......................
to consent to adoption of children, when .............................. .
failing to report fines, punished ....................................... .

501
502
503 114,
504
506 n
n

511
512
• 517 n
518 n
519
531 n
53! n
534 n
537
2HJ3
21G6
2;308
3974

MECHANIC'S LIENno person entitled to, who takes collateral security ...................... 2129
who entitled to ..................................................... 2130
extent of lien and to what it attache g . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2131
extent of lien on works of internal improvement ......••................. 2132
contractor and sub-contractor, when to file statement ........... ,, ....... 213:3
sub-contractor must give notice of filing claim. . . . . . . . . . . . . . . . . . . . . . . . 2134
extent of lien when claim is filed after time................ .. .......... 2185
priority over other mechanic's liens, the one first filed .................... 2185
garnishments ............................................ 2185
other incumbrances, on what ............................. 2135
definition of term "owner" .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. .. .. .. .. .. . 2136
"sub-contractor" .................................... 2137
lien enforced by action in district or circuit court ....••••............... 2138
when suit brought on demand of owner ... " .......................... 2139
clerk of court to file statements ........................................ 2140
acknowledgment of satisfaction when entered .......................... 2141
homestead subject to be made liable for ................................ 1991
action for, in equity; no joinder in .................................... 2510
must be brought within two years from filing claim.. . . . . . . . . . . . . . . . . . . . 2529
action for, mode of trial. ............................................. 2742
may be tried, when ..............•......•....................... 2744, 2745
does not entitle holder to redeem before judgment on ....•.............. 3103

114
114
115
11!)
113

n:;

116

116
117
118
118
122
122

128
128
124
5tl6
587
604
906

n
573
n
573
n
574
n 574, 575
n
.575
n
576
n
516
577
577
n 577, 578
n
578
n
578
578
579
579
579
n
5B9
n
682
n
636
n
6GO
n
691
n
766

MECHANICjudgment for wages of, cannot be stayed .. -............................. 3063 n

759

MEDICAL COLLEGEmay receive dead bodies for dissection.. . • . • . . • • • . • . . . . • . . . . . . • . . ...... 4018

944

MEDICINES. See PnAm.rAcYcornpounding and sale of regulated, ch. 75, laws of 1880.. • • . • . • • • • . . . • • .

950

MEMBERS OF GENERAL ASSEMBLY. See GENERAL AssEMBLYmust quali(y by taking prescribed oath................................. 672
not required to give bonds............................................ 674
election of, may be contested by any qualified voter............ . . . . • . . . . 730
exempt from arrest, when; provision of constitution.....................
ineligible to offices created or salary raised during term............. . . . .
disqualification for, of persons holding federal offices....................
:MERCHANTdefined for purposes of taxation.. .. .. .. . .. .. .. .. . • .. .. .. .. .. .. .. .. .. . . . 815 n

174
174
182
1179
1180
1180
198
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MESSAGESteiegraphic, refusing or delaying in transmitting, punished ..•...•..•...• 1327
en·oneous transmission of, punishment for .....•...••..••.•••.•••..•.•. , 1:~28
liauility for mistakes in, company is ................................... . 1329 n
of governor to general assembly; constitutional provision •••••..••.•••••
MESSENGERwhen sent for missing returns, compensation of. ••••••••••••••.••••••.•. 3827
MERGERof civil remedy in public offense does not take place .•••••••••.••••.••••• 2526 n

Page.

365
365
365
1184
903
635

ME1\IORANDU~1:-

kept of county warrants is~tued........................................ 330
MICHIGANorganic bws of...................... . • • • • • • • • .. .. • .. • .. .. .. .. . .. .. .. •
MILKselling diluted, punished .............................................. 4042
MILLET SEEDstandard weight of bushel of. • • . . . • . . • • • . . • • . . • • • . • • . • • . • . • • . • • • • • • . . 2049
MILITIAwho shall constitute militia of this state, § 1, ch. 74, laws of 1880 .•••.••
assessors to take lists of militia, \:\ 2, ch. 74, laws of 1880 .....•...•.•••..
when may be ordered into actual service of United States, § 3, ch. 74, laws
of 1880 .........................•.........................•..••.
may be ordered out in case of insurrection, § 4, ch. 74, laws of 1880 ....••
whPn may be called to assist civil authorities, § 5, ch. 74, laws of 1880...•
semor officer has command, § 6, ch. 74, laws of 1880 ................... .
compensation of officers and enlisted men, § 7, ch. 74, laws of 1880...... .
when called to assist civil authorities, § 8, ch. 74, laws of
1880 ............................. ·' ..........•....•
to be designated the" Iowa National Guard,"§ 9, ch. 74, laws of 1880 ..•
enlistments to be for five years; oath, § 10, ch. 74. laws of 1880.......... .
organization of into companies, regiments, etc., § § 10-17, ch. 74, laws of
1880 ...................•............•..........•...•......•••...
to conform to regulations of U.S. army, § 18, ch. 74, laws of 1880 ..•.....
exemptions on account of military duty, § 19, ch. 74, laws of 1880 .......•
drills and military practice prescribed, § \3 20-23, ch. 74, laws of 1880 •.•••
new company to receive ordinance, etc., § 24, ch. 74, laws of 1880 .....•••
inspections from time to time, § 25, ch. 74, laws of 1880 ...........•....•
penalty for makmg false certificate, $1 26, ch. 74, hiws of 1880 ....•.....•
uniform to conform to that of U. S. army, § § 27 and 28, ch. 74, laws of
1880........................•................•..............•...•
penalty for failing to return arms, etc., § 29, ch. 74, laws of 1880 ..••....•
penalty for injuring military property, § 30, ch 74, laws of 1880 ..•.•..••
fine for being absent from drill, etc., § :31, ch. 74, laws of 1880..........••
appointment and duty of judge advocate, § 32. ch. 74, laws of 1880 ...•••
court martial, procedure in, 8 § 33 and 34, ch. 74, laws of 1880 ......•...•
military commission, when appointed, § :35, ch. 74, laws of 1880 .•...•••
no other military organization allowed, ):\ 36. ch. 74, laws of 1880 .•.....•
how uniforms provided, § \3 37 and 39, ch. 74, laws ot 1880...••.........•
postage, armory and clerical expenses, \3 § 40-42, ch. 74, laws of 1880..•.•
regulations published, ~ 4:3, ch. 74, laws of 1880......•.....•.....••....•
mrlitary offenses punished, § 44, ch. 74, laws of 1880 ...•.....••...•••••
disbandonment of company, when, § 45, ch. 74, laws of 1880 .....•••...•
organizatiOn of new comprmies, § 45, ch. 74, laws of 1880 .........•...•
term "soldier"; medical staff, medical stores, etc., § § 46-49, ch. 74, laws
of 1880 ............................................... · · ......•.
time of service of officer not extended beyond term, § 50, ch. 74, laws of
1880 ....................................... ·.........•....•...••
appropri!lt.ion of $20,0~0, § 51, ch. 74, laws of 1880 .•.....•....•..••••.•
repeal of former laws, l§ 52, ch. 74, laws of 1880 .........•••..•......•••
M.ILITARYaoslsting to suppress riots, subject to civil officer..•.••••••••..•.•.•••.•.• 4154

73
1127
950
552
259
259
259
260
260
260
260
260
260
260
260-262
262
262
263
263
263
263
264
264
264
264
264
264, 265
265
265
265, 266
266
266
266
266
266
266
266
266
267
988
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Section.

MILITARY RECORDkept by governor of state ..••.••
MILL DAMS AND RACESpetition to obtain authority to erect, contents ..••••••••.•••.••..••• 1188,
clerk to issue order for jury, notice to owners .••.••••.•••..••.•••.•.•..
proceedings when land in different counties ..••.....•..•••.....•••.••.••
.Jury sworn, and appraise damages .....................................
to hear witnesses and report finding ................ ·...................
right of appettl given .........................•..•.•.•.•••.•.•.••...•.
clerk to issue order to show cause against license .•••.•••••.•••••.••..•••
objections filed, pleadings and proceedings •••••.••.•••...•••.•••.••••••
when testimony taken in writing .......................................
when license granted to erect ..........................................
what will work forfeiture of license ....................................
when proceedings continued ..........................................
proceedings no bar to an action. • • .. . • • . • . .. • . .. • • .. . . .. . • .. .. .. . . • . . • •
when new parties made ...............................................
costs and fees same as for like services, paid by plaintiff. . . • . • . • • . • . • . . •
when owners of mills may enter lands to make embankments ..••.•.•••..
penalty for injury to embankments ....................................
titll below dam may be utilized, when ..................................

14

•57
1189 ns
1190
1Hll
1192
1193
11J4
1195 n
1196
1197
1198
1199
1200
1201 n
1202
120:3
1204
1205
120G

309
il09
310
310
310
310
310
310
310
310
311
311
311
311
311
311
311
311

MINESdrainage of coal, how done; damages .................................. 1228
lead mines, compensation for ............................... 1229
state inspPctor of coal, appointment of, ch. 202, laws of 1880 ............ .
to take an oath and give bond, § 1, ch. 202, laws of 1880 ...•.....•.•..••
duty of inspector; duty ot' owners of mines, § 2, ch. 202, laws of 1880 .•••
inspector to hllve no interest in mines, § 3, ch. 202, laws of 1880 ......... .
salary and office of inspector of, § 4, ch. 202, laws of 1880 .......•.••••••
maps of, to be ma.de by owner or agent, § 7, ch. 202, laws of 1880 .•••.•.•
in~pr>ctor of, may make maps of, when,§ 8, ch. 202, laws of 1880 ........ .
new mines allowed one year to make outlet, § 9, ch. 202, laws of 1880 ..••
to be properly ventilated, § 10, ch. 202, laws of 1880 ...•...•.•••..••..••
speaking tubes to be put in, § 11, ch. 202, laws of 1880 ................. .
competent engineers employed; duties of, § 12, ch. 202, laws of 1880..••••
boys under twelve not. allowed to work in, § 13. ch. 202, laws of 1880 ..•••
remedy for not complying with act, § 14, ch. 202, laws of 1~80 .•....•...•
punishment for interfering with ventilation, § 15, ch. 202, laws of 1880 ••
proceedings for neglect of duty by inspectors, § 16, ch. 202, laws of 1880 .•

316
316
427
427
428
428
428
428
429
429
429
429
429
430
430
4.'30
430

MINISTER OF GOSPELordained, may solemnize marriages .................................... 2193
failing to make return, liable to penalty ............................... 2196
not to disclose confidential commumcations ..•.......•.•..•.•••..••..•• 3643 n

586
587
860

MINGLING P01SO~with food, drink or medicine with intent to kill or injure ................. 3877

917

1\UNUTES OF EVIDENCEto be kept by clerk of grand jury ...................................... 4275 n
to be returned to court with the indictment ..••..••..•••.•.•.•••.••.•••• 4292
MINORS. See GUARDrAN AND WARDthe period of minority is twenty-one in males and eighteen in females .•••
is bound by all of his contracts unless he disaffirms after majority .•.•...•
cannot disatllrm when he has made false representations ..••..••......••.
payment to for personal services. when full satisfaction ..••.••...••.•.•..
selling or giving intoxicating liquors to, punished ...•.•• , .••••.•••.••..•
of drinking parents, apprenticed .......................................
when may act as executor. . . . . . . • . . . • . . . . . . • • . . • • . • • • . . . • . • . • . • • • . . • • •
over fourteen may choose guardian. . . .. . . .. . • .. • . . . • . •.. .. .. . • .. . • .. • . •
exception in favor of, by shttute of limitations ..............••.•••......
part:>nts natural guardians of, and entitled to care and custody ............
action for brought by guardian or next friend .......•..••...•.•••••••..•
rlefense of, by regular guardian or guardian ad litem ..••.•••..••..••..••
appointment of guardian .aot made until service on minor ................

2237
22:38
2239
2240
1539
2801
2846
2068
2585
2241
2:i65
2366
2567

n
n
n
n
n

n
n
n
n
n

1005
1008
59.5
596
596
5SJ6
409
608
6u9
6413
640
597
647
647
648
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~liNORS-CoNTINUEDmay choo"~ his own

guardian when fourteen years of age ..••...••.. 2244, 2568
not allowed in billiard saloons, ch. 5B, laws of 1874 ..••.......•.••••.•.•.
original notice, how served on .•...........•....•.......•............. 2614
may Lring action for trespass or waste ..••..•..•..•.....••..••......••. 3:l:J8

MISCHIEF.

Page.

597, 648
9(>8

660
814

See 1\Iurcrous l\frscmEF ................................ 3977-39927,! ns !J37

'
MISCAR.RIAGEof pregnant woman,

puni~hment

for producing ...••.••..•••..•••••••••• 3864 n

914

MISDEMEANORan attorney refusing to pay over money, guilty of........ . . . • . • • • . . • • . . . 224
49
fi1ilure to file records of deceased notaries' records, is.................... 264
.56
violat.ion of board of health regulations, is............ . . . • . . • . . • . . . . . . . 419
!12
when officer of municipal corporation, guilty of....................... . . 558
148
officer acling without giving bond, guilty of. . . . . . . . . . . • . . • . . • • . . . . . . . . 684
177
officer artiug after suspension, guilty of. . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . 761
185
treasurers discounting warrants, guilty of.... . . . . . . . . . . . . . . . . . . . . . . . • . 911
2:i4
loaning or using public moneys. guilty of.. . . . • • . . . . . . • . . • • . • 912 n 234, 23.5
a failure of duty by officer as to revenue, is... . . . . . . . . . . . . . . . . . . . . . . . • • 919
236
corporation keeping fitlse Looks, gmlty of. .. , ...•........••............ 107;,
271
when officers of insurance companies, guilty of. ........................ 1147
293
otl:icer of life insurance refusing to p~1y penalty, guilty of........•....... 1178
303
telegraph operator failing to transmit m<'ssage, guilty of. ..•............• 1:128
365
any person treating with harshness or cruelty an insane person, guilty ·of.. 1415
882
nE'glecting or refusing to perform duty relating to the insane ..•........•. 1444
BSS
manuh!cturer of intoxicating liquors, guilty of. ...................•..... 1525 n
406
intoxicating liquors, selling or giving- away, deemed .................... 15-10 n
410
mixing and selling, deemed ....................... 1541
410
keeping with intent to sell, deemed ............ : . ••• 15!2
410
intoxicated persons, guilty of .......................................... 1548 n
413
person using false certificate of membership in fire company. guilty of..•• 1f>63
426
officers of banks! for failure to .report to auditor of _state, guilty of.... . .. 1!'i74
4:12
persons sellmg ltquor near agncultural college, gmlty of...............•. 1620
404
members of hmited partnership committing fraud, guilty of... . ......... 2165
581
persons violating law in relation to marriage, guilty of.............. 2192, 2195 n
587
clerk failing to perform duty relating to executors, guilty of ...•.......•.. il0:30
731
failure to pay over witness fees as required by law, deemed ..........••.. il:.ll6 n
807
officer guilty of, for taking higher fees than allowed by law ...•..••..••.. 3~40 n
904
Illegal act to which no penalty is attached, deemed ...•..........••...... 3965
9Wi
punishment for .................................. !J!lfi6 n
9:)5
per3ons unlawfully receiving dead bodies for medical study, guilty of..••. 40,8
944
failing to bury remains of, is .......................................... 4019
9,15
physician receiving body must keep record of, penalty for failure... • •••. 4019%
!145
using body for any other purpose than medical study, is ................. 4020
945
definition of...................................................... 4103-410.5
!l::ll
person refusing to aid in execution of process, dremed guilty of ....•...•. 4147
988
suppressing riot, deemed guilty of............... 41f>1
!JSS
defendant may be tried for, when absent ............................... 4:351 n 1020
judgment for, pronounced in aLsence of defendant ...................... 44!J7 n 104;)
di~mi~sal for want of prosecution, a bar ..........................•..... 4G:9
IOGl
for personal injuries, may be compromi8ed .............................. 470'3
1072
person injured, to acknowledge satisfaction ................•..••........ 4709
107:3
constitutes a bar to another prosecution .............................. 4710
1070
officer cruelly treating prisoner, guilty of . . . . .......................... 474.2
1079
person insulting pri,;oner when at labor, guilty of...•......•............ 474;~
1079

:MlSJOINDBR. See

.TorNDER OF AcTIONs-

objections on i,'l'OUml of, when waived ................................. . 263~3 n
cause of action stricken out on motion ......................••.......... 21H2 n
when motion for sustained, court may allow several petitions to be filed ..• 2634

666
666
6GG

MISTAKEwhen action grounded on, barred by statute of lirr.itations .......•..•..••. 2030 n
when of clerk not ground of appeal until acted upon in court below ...••.. 3167 n

l\[l1'TIMUS. See

CmnnT~IENT.

6:13
779
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MISPRISON OF TREASON-

Section.

defined and punished ................................... .

Page.

907

3846

MONTHthe word, means calendar month......................................

45 sub.ll, 11

MONTEswindling by, or other sleight of hand, punished, chapter 102, laws 1876..

975

MORAT, CHARACTERmay be shown to impeach a witness .................................... 3649 n

861

MORTGAGE OF PERSONAL PROPERTYnot valid unless acknowledged and recorded, when ..• ; .................
manner of recording, and effect of......................................
mortgagee of, entitled to possession ....................................
foreclosure of, by notice and sale ...........•..•......•....•.....•••••..
notice to describe property.............................................
on whom notice served . . . . . . . . . . . . . . • . • ..•...•.......••............
manner of service, and return of. . . . . . . • . . . . . . . . . . • • . . . . . • . • . . . . . . . . . . .
notice must be published........... .. .. .. . . .. .. .. .. .. • . .. .. .. . . . .. ...
purchaser takes title of mortgagee ....................................
bill of sale made by Rheriff' to purchaser ................................
evidence of service of notice, how perpetuated ..•.......................
affidavits attached to bill of sale .....................................
purchaser not hti'ected by equities. when .....••.•.•....................
right to foreclose may be contested by action ......•.•..•................
deeds of trust treated as mortgages ..•...............•.................
fraudulent relllOV<tl or sale of p:·operty, larceny ...........•...........•..

1928
1924
1927
3307
3808
3309
3310
3311
3:312
8313
3314
0J15

n
n
n
n

3:.316 n
3317 n
3:~18 n
0895 n

522
52:!
524
806
806
80i
807
807
807
807
807
807
807
807
8()7,
920

:MORTGAGE OF REAL PI)OPERTYof no validity unless acknowledg-ed and recorded ..•.......•........•..•.
does not ve~t title or possession in mortgagee....... . ......•..........•
form of .............................................................
action to foreclose by equitable proceeding-a ...•........•...•.......•..•.
deeds of trust to be foreclosed as .......................................
can be foreclosed only by action in equity....... . . .....................
when separate actions brought on note and mortgage ...........•.....•.•
decree of foreclosure to direct sale of property ...........................
when proceed" of insufficient, general execution may issue ....•...........
when junior lien-holder entitled to assignment of mortgage ...•..•.......
how surplus disposed of after satisfying mortgage ......•....•.......•...
other liens paid off in their order .....................................
sufficient property to pay mortgage only sold .........................
when satisfaction of mortgage to be acknowle"'ged ......................
bond given for conveyance treated as mortgage ...............•.••.....
vendee in such c<tse treated as mortgagor. . . .. . . .. . . . . . . .. . • .. . . .. . • • . . •
treated as a mortgagor ........................................
action to foreclose, where brought ...•.................................
mode of trial of action to foreclose ......................................
when action of foreclosure triable ................................. 2744,
action to foreclose, prosecuted by equitable proceedings ...•..........•...
where brought.. . . • . . . . . . . . . . • . . . . . . • • . . . . . . . . . . • .

1941
1938
1970
2509
0318
3319
3020
3il21
3322
032:3
3024
3325
3::!26
3327
3:328
3329
3330
2578
2742
274.5

2.J~9

2.~78

n
n
n
n
n
n
n
n
n
n
n
n
n
n
n
n
n
ns
n
n

527
526
534
6:32
807
808
808
809
810
810
810
810
810
811
811
811
811
641
682
692
6::!9
649

MORTGAGE OF RAILWAY PROPERTYhow executed and recorded ...................................... 1283-128.5
may cover after acquired property ...................................... 1284
how executed and recorded ............................................ 1285
convertible into stock of corporation ................................... 1287

334
3:34
3::!4
3:35

MORTGAGEEof personal property entitled to possession ..••............••...•........ 1927 n
may redeem before debt falls due ..................................... 3104 n
right of to foreclose chattel mortgage, contested.. . . . . . • . . . . . • . . . . . . . . . . . 3317 n

524
766
807

:MORTGAGORof real property entitled to possession ................................... 1938 n
of personal property, fraudulently removing or selling, guilty of larceny ... 3895 n

526
920
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MOTIONS AND ORDERSa motion is a written application for an order ................ ; ......... 2911
may include several obJects ........................................... 2912
proof to sustain how taken, and form of................................ 29V~ n
notice of motions, how and when given ................................. 2914 n
what notice of motion must state ..................................... 2915
bow notice of motion served ...................................... 2916-2919
officer punished forfailure to se1-ve ..................................... 2919
wlmt return must state ......•......................................... 2920
when court may direct manner of service ............................... 2921
o1·de,· of court-definition of. ............................................ 2922 n
may issue in vacation when. . . . . . . . . . . . . . . . • . . . • . . . . . . . . . . . . . . . . . . . . . . 2923
force and effect of.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . 2924
judge granting order may require bond ................................ 2925
when made out of court must be filed with clerk ..................•..... 2926
·MOTHERof poor person, must support .......................................... 1330
proceedings to compel.. .......................................... 1333-13.:!9
seizure of property of, when absconding .......................... 134.3, 1344
MONEY. See LosT GooDs; IN'l'ERES'l'may be attachrd, mode of.............................................
how remitted by officer recovering on execution.................•..•...•.
bank bills. etc., how appropriated on execution., ..................•....
how described in indictment for embezzlement .........................
when deposited instead of bail. .................................. 4;)89,

727
727
727
727
727
728
728
728
728
728
728
728
728
728

367
367, 368
368

2971
30:l2 n
3091
4017
4592

739
732
764
1015
1056

MONEY OF ACCOUNT. See INTEREST ON MoNEYis dollar, cent and mill. ............................•........•......... 2075
demands may be expressed in any other denomination .....•. : .....•....• 2076
rate of interest on and penalty for contracting for more ......•..••....... 2077 n

5fi6
556
556

MONTHmeans a calendar month..............................................

45 sub. 11, 11

MONUMENTSinJuries to, punished .................................................. 4021

945

MORALITY, CHASTITY AND DECENCYoffenses against, puni~hment of...•......•.••••••.....•••......•.• 400&-4034

942

MOUNT PLEASANThospital for insane located at .......................................... 1383

374

MUNICIPAL CORPORATIONS. See CI'l'IES AND TowNs; CouNTIEsmanner of serving with original notice ................................. 2613 n
public property of exempt from execution ............................... 3048 n
tax levied to pay corporate debts ....................................... 3049 n

660
754
755

MULESbringing diseased into the state, punished ......••...••.....•........... 4056
diseased running at large, killed when ................................. 4057

955
955

MURDERdefined and punished .......................................... 3848,
what ig murder in first degree, and how punished .......................
what is murder in second degree, and how punished ..............•.....
jury or court must determine degree of, when ...........................
killing in a duel is muder in first degree ...............................
pardon for, in first degree mu~t be with advice of general assembly ...•...

3849 ns 908-910
3849 908--910
3850 n
911
3851
912
3852
912
4712
1073

MUTUAL BUILDING ASSOCIATIONS. See BuiLDING AssoCIATIONs-1184--1187

307

NAl\fEchange of name of village, how effected, ch. 146, laws of 1876............
154
change of name of person; proceedings for ......................... 3;)02-3506 n
8:~8
of person injured, when to be alleged in an indictment ...•.....•.•...... 4305 sub 6, 101:3
of defendant to be stated in indictment when .......•..•••...........•.. 4305sub2, 1012
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NATIONAIJ BANKSassessment and taxation of shares in ............................... 818- 820 n 198, 199
209
notes of, receivable for taxes . • • . • • . • • .. • • .. .. .. .. .. • • • • .. • • • . • • . . • . • . 855
NATURALIZATION OF ALIENS-...........................................
NATURAL GUARDIANparents are, of children, equally entitled to custody ...................... 2241 n
NEGOTIABLE INSTRUMENTSnotes and bills payable to order or bearer are.. . . . . . . • . . . . . . . . . . . . . . . . . . .
failure of consideration of, when not a defense to action on ..........•....
entitled to grace, ch. 81, laws of 1876 . . . . . . . . . ..........•............
imtruments for payment of property, when deemed ........•...•.......

1150
597

2082 n
2114
2092 563,
2084

560
569
564
561

NEGLECTof duty by public officers is a misdemeanor .............................. 3965

635

NEGLIGENCErailroad corporations liable for; extent of liability for. . . . . . . • . • . . • . . . • . . . 1307 n
cannot be exempt from liabillty for, by rule or contract ..•............... 1308 n

342
343

NEW TRIALdefined, and for what causes granted................ . .•......... : . ....
at what time application for, to be made ......................•........
when not granted on account of smallness of damages ...•..............
costs of, to he regulated hy court....... . . . . ..........................
court may impose conditions. . . . . . . . . . . . . . . . . . . . . . • . . .. . . .. . . . . . . . . . .
when avoided hy amendment of pleadings .............•.......... 2842,
rnuRt be applied for Ly petition, when .......•..........................
not necessary to obtain a review in supreme court .......................
in actions to recover real property.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
notice of application for, to be served on ttd verse party.. . . . . . . . • . . . . . . . .
result of not to affect rights of thinl persons ............................
damages in, recoverable .............................•.................
writ of restitution to issue ..........................•..................
in criminal actions-definition of ...................•....................
effect of granting........... . .......................................
causes for ......•.............................••....................
only granted on application of defendant ...............................

2837
2838
2839
2840
2841
2843
3155
3169
3268
3269
3270
3271
3272
43tl7
4488
4389
4490

n

n
n
n
n
n

707
711
711
711
712
712
775
779
801

n
n

801
801
801
1040
1040
1040
1041

NEW PARTIES. See PARTIESwhen the court may order made ........................................ 2551 n

644

n

801

NWSPAPER. See PuBLICA'riON; NoTICE.
NOLLE PROSEQUIentry of, in criminal trials, abrogated ....•....•.•••...••.•.••••••.•.... 4618
NON-RESIDENTSordinary wearing apparel of, exempt from execution ...•..........•.....
l10w afi'ected by statute of limitations. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
service of notice in actions served onLy publication .....................
for what time ~ublished ...............................
when required to appear to acbon .....................................
may be served personally without the state .......•..•........•.........
NORMAL SCHOOL.

761

n
n
n
n

609•
661
661
662
662

455

See STATE NomlAL ScHOOL-chapter 129, laws of 1876.

NOTAR.IES PUBLICgovernor may appoint, and may revoke same...........................
when prior commissions expired.......................................
term of office of, and when commences............................... . .
what appointee must do prior to receiving commissiOn...................
mu~t act within his county, acts outside, void...........................
commissions forwarded to clerk of courts.. . . . . . . . . . . . . . . . . . . . . . . . . . • . . . .
revocation of commission, notice to notary.......... . . . . . . . • . . . . . . . . . .
powers of. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
must keep record of notice, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . .

87

3075
253:3
2618
2619
2620
2621

1061

258
258
258
259

55
55
5S
55, 56
ns
55
260
56
261
56
262
56
263 n
56
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NOTARIES PUBLIC-CoNTINUEDon death, resignation or removal, papers deposited with the clerk.. • . . . . • •
are public officers, and acts not assailable by third persons .............. .
removal of, from county a resignation....................... • • • . . . . . . •
clerk's duty as to records of . . . . . • . . . . . . . . . . . . • . . . . . • . . . . • • . • . . . . • • . . • •
may acknowledge instruments affecting real estate ..........•••..••.•...
certificate of protest bf, evidence of contents.. • . . • .. . . • . . • . . . . • . . • • . . • . .
fees of'. . . . . • . . . . . • . . . . . . . . . . . . . . . . . . . . .............................•
exercising duties, after expiration of commission, punished .•••.•.•••.•••

Section.

Page.

264
n

M
56
56

265
266
19-55
3668 n
3801
3975

867
8!)6
936

n

560

n
n
n

560

56

5~10

NON COl\1POS MENTIS. See INSANE.
NOTES AND BILLSnegotiable, defined .........••..•..•..•..• · •..•.• ·• · • .• · •. • • • •.••....•
who may bring action upon ........•.•.••...••...........•••.....•....
non-negotiable, are assignable .•••......••..........••..••.............
when notes payable in property, negotiable........ . ................... .
assit,,.rmble though assignment prohibited ..••...........................
open account assignable . . . . . • . . . . . • . . . • . • • . . . . . . . . . . . . . ••.•.......•.
assignor hable without notice ...... .- .................................. .
blank indorser of, when ;t guarantor ................................... .
_guarantor of, how charged ..................•.................•.... 2090,
,qrace ou, when allowed, section 20()2, chapter 81, laws of 187 ...•....•.....
to charge indorser of, when demand made . . . . • • . . • • . . . . . . • • . . . . . . . . . . .
holidays, protest on preceding day, when ..............................
notiee of protest, how served ..•....................•.....•...•.....•..
rates of damages for non-acceptance or non-.rayment ..........•........
payable m property or labor, how converted mto money demand ...•.....
tende1·-of labor or property when required ......................... 2098,
made to holder of instrument ..........•..•.....•..•..•..•..•..•......
eifect of such tender .........................•........•...............
tender of perishable property, when made ...... : •......•.••.•••.•.••...
how paid when holder absent from state ................................

2082
2083
2084
2085
2086
2087
20811
2089
2091
2093
2094
2095
2096
2097
2099
2100
2101
2102
2103

561
561
562
n
fi62
n
.562
n
562
n
.562
563, fi64
n
:)64
564
n
56-t
56.5
.)(j.)
n
n
S65
56:)
56.)
56-'l
n
566

NORTHWEST TERRITORYordinance for government of.............. • • · · • • ••• • • · ..•.• • · · • .•• · • • . •

1145

NOT GUILTY-

plea of. is a denial of all the allegations of the indictment ..•...•••.••... 4363
plea of must be entered by the court when defendant fails to plead ..•.... 4:367 n
form of plea of ....................................................... 4360

NOTICE. See OnwrNAL NoTICE-

to be given before tax-deed executed...................................
given before establishing highway ........................... · ....... •·
of appeal from a~sessment of damages ................................ ·
necessary to terminate tenancy at will. ..•..••.•••......•••....•.. 2015,
reqmred to charge guarantor .................................... 2090,
of protest by notary public ............................................
required to affect real property when situate in another county ......•....
of motion for continuance ............................................
of motion in summary proceedings ............................... 2908,
of motions, how giYen ................................................
what it must contain .....•••.•.•...••••••••••••.•••.•.•.•.•..••.....
who may serve .......................................................
manner of service of..•...••.•.•..••••••..•••.••••••.•••.•••...• 2917,
penalty for ictilure to serYe ............................................
court or judge may direct manner of service .....••••.•..••..••..••.••.
of attachment of stock in corporations and debts .•••..••.•••.•••.•••...
of garnishment, to garnishee and defendant ..••..••.•...•.•..••.•••...•
to garnishee to appear in court and answer, when .••..•...••.....•••...
of levy of attachment, entered on incumbrance book ....••..•......•.•..
of sale of property ou execution .................................. 3079,
to effect lien of judgmcut ~1g.tinst a decedent ..••.......•.....•.•. 3092,
of appeal to suprenie court......... .. ................................
of foreclosure of mortgage on personal property, what it must contain ....
on whom to be served ..........•...••.•.........•...........•........
service and return of, how made ...•..•...•......••..•...........••...

894
936
9-59
2016
2091
2095
2629
2736
2909
2914
2915
2916
2918
2919
2921
2967
2973
2981
3022
3080
3094
8178
3:~08

n
n
n
n
n
n

n
n
n

3:lOlJ n
3:310

1022
1022
1022
224
240
242
546
562
564
665
69:3
727
727
727
72::!
728
72d
728
708
740
742
7.)0
761
764
782
80()
807
807
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NOTICE-CoNTINUEDmust be published after service............................ . .......... 3311
807
evidence of service of, perpetuated by affidavit ...•...........•......... 3814
807
· when injunction not to be gmnted without .......•................ 3390, 3891
823
original in justices' court, what to contain .......................... 3519-3523 n
841
of appeal from ..................•..................•..........•..•.. 3588 n
850
when personal sevice of cannot be made before justice ...•..••...•....•.. 3610 n
85:) ~---.....__ to quit before action for forcible detainer can be brought..... . ....••.... 3614 n
834
of posting papers required by law ................................. 3698-3700 ns 872
of taking depositions ...................................... 3727, 3730, 3733 ns 877, 87~
to be served on corporation when indicted .............................. 4826
1016
of appeal from a justice in criminal actions .....•.•...•.... : .•...•••...• 4323
1047
NUMBERwords importing the singular or plural how constructed.................

45

1f

NUISANCE. See 'VASTE·AND Tm.~PASSnuisance; action for damages for, and to abate ......•.............•..... 3381 n
812
indictment for, definition of ...................................... .4089-4091 977, 978
punishment for, am! abatement of................................ .4092-4096 978, 979
waste-damages recoverable for. . • • . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . 3832
8li3
judgment of forfeiture and eviction for. .. .. ............................ 8833
813
81:~
who deemed to have committed waste .................................. 8884
81:)
tl·espasss-when treble damages recoverable for ...•..•. ' ..•...•........•.. mm.s
814
only a~tual value of. timber taken for ~ighwa.y ........................... 3:3~6
814
reversiOner or remmnder-man may brmg actiOn for .•........••....•..-.. 3337
an heir may maintain these actions.................... . ................ 3.):38
814
814
so may purchaser at execution sale ..................................~·... 3389
tenants may make suitable repairs ................................ 3840, 3341
814
settlers on public lands when not liable ................................ 3342
814
purchaser at tax sale may have action for waste or trespass ...•.......... 3343
814
moneys recovered, how disposed of. . . .. . . . .. . . .. . • .. . . .. .. . .. .. .. . . .. . . 3344
814
damages to be paid to the county auditor ............................... 3844
814
abatement of, by cities................................................ 456
102
in criminal actions-defined ....................................... .4089-4091 n
977
punishment and abatement of................................... 4092-4096 ns 978
judgment for abatement of, how executed ...•....•.........••...••..•.. 4519
1046
OATH. See OFFICER; AFFIDAVITincludes affirmation................................................... 45
10-12
to be ta."\ed by regent, trustee, etc., of state institution, etc............... 126
25
when to be filed with auditor of state................................... 128
26
administered by commissioner in other state effective. . . . . . . • . . . . . . . • . • • . 271
57
shall be taken by eommissioner......... .... . . . . . . . . .. . . .. . . • . • . . . . .. .. . 272
57
who may administer. . . . . .. . . . . . . . . . . . .. . . .. .. . . . . . . . . .. . • . . .. . . . . . . • 277
58
when affirmation taken instead of...................................... 278
58
65
chairman of board of supervisors may administer........................ 300
coroner may administer. . . . . . . . . . • . . .............•.••...........•. 355, 357
78
county surveyors may administer .................................... 377, 368
81
of officers of cities and towns........ . . .. . . .. . . .. . . .. .. .. • • .. . . .. . . .. .. 504
115
of persons challenged at polls. . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . 620 n
166
175
official; form of.................................................. 675, 676
of deputies, how indorsed and filed.................................... 770
186
of trustees of state reform school. . • .. . .. . . .. .. . .. • .. . • .. . • .. .. .. . . .. .. 1645
460
referees may administer ............................................... ~829
705
entering on duties of office before taking, punished ...•.....•............ 8976
986
foreman of grand jury may administer ................................ 4274
1005
OATSstandard weight of bushel of......................................... 2049

552

OBSCENE BOOKSprinting, selling, etc., punished ........................................ 4022

945

OCCUPYING CLAI:MANTSrigh ts of as to improvements, how p'rotected,. • • • . • • • • . . • . . . • • • • • . . • • • . . . 1976 n
petition for compensation filed by ..................................... 1977
ISSUes joined, how tried ............................................ 1978 n

585
586
b:.l6
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OCCUPYING CLAIMANTS-CoNTINUEDplaintiff may elect to pay for improvements ..•...•......••..•..••.•••... 1979
5:16
when defendant may pay for land...... . . . . . .. .. .. . .. . .. .. .. .. .. .. ... 1980
586
when they will be deemed tenants in common ..•.••.....•.•.•...•...... 1981
5:l6
color of title, who deemed to have ............................... 1982-1984 n 536,.187
waste committed by, set off against improvements ....................... 1985
587
when plaintiff entitled to execution for possession .......•....•....•..... 1986
387
settlers on lands grunted state may remove improvements....... . .••.•.. 1987
587
ODD FELLOWSsocieties of, ltlay incorporate ...................................... 1091-1094 n
may amend articles of incorporation, ch. 40, laws of 1874................

275
277

OFFENSE. See PunLIC OFFENSEagainst sovereignty of the state. .. .. . . .. .. . ....................... 3845-3847
lives and persons of individuals, .........•.......•..•....... 3848-3879 ns
property ................................................. 3880-3901 ns
larceny and receiving stolen goods ................................. 3902-3916 ns
forgery and counterfeiting ......................................... 3917-3935 ns
against public justice ............................................ 3986-3976 ns
malicious mischief and trespass ......••...•.••. , .••.•.....•........ 8977-3992~ns
agamst the right of suft'rage ....................................... 8993-4007 ns
chastity, morality and decency ......•...................... 4008-4034 ns
public health ............................................. 4035-4042
public policy .................................................. 4043
public peace .............................................. 4065-4072
cheating by false pretences, etc ................................... 4073-4088
nuisances and abatement thereof........•.........•.•...•.......... 4089-4096
libel. .............................•..•...........•.•••......... 4097-4102

907
908
917
922
926
980
9:37
940
942
949
933
971
972
977
979

OFFER TO COMPROMISEllefendant may, after service and before trial. ........ ." ................... 2900 n
effect of oft'er, if not accepted .......................................... 2901
not to be ground for continuance ....................................... 2902

724
723
725

OFFER TO CONFESS JUDGMENTdebtor may, before action brought; effect of........... . ..••.••........ 2898
may, after action brought; effect of.................................... 2899 n

723
724

OFFICIAL BONDS. See QuHIFICATION FOR OFFICEwhat officers must give; form of. • .. .. .. .. .. .. .. • .. .. . .. .. .. .. .. .. .. . 674
minimum penalties of................................................. 678
to whom given.................................................. .. .. 677
number of sureties on.... . . .. . . .. . • .. . . .. . . .. . . .. . . .. . . .. .. .. . . .. . . .. 679
by whom to be approved.. . ..............•......................... 680, 681
where to be filed, and recorded...................................... 633, 683
board of supervisors, liability in respect to..............................
how construed....................................................... 68$
approval of officer when re-elected.. . . . . . . . . . . . . • . . . . . • . . . . . . . . . . . . . . . 690
additional, when required of state officers... . • . . • . . • . • . . . • . . . . • . . • . . . . . . 772
of other officers, how required .............................. 773-780

174
175
n
17.5
n
176
176
176, 177
n
176
n
177
n
177
186
186, 187

OFFICIAL SECURITIES, FINES, ETc.construction of official bonds ...........................................
judgment for one delinquency no bar to another action .....•............
fines and forfeitures go mto county treasury for school fund ..............
who may bring actions for fines and forfeitures ....•..••• , ..••.....•.....
judgment for, by collusion, no bar to another suit .......................

n

n

3368

3:~69

3370
3371
3372

817
817
817
81~

818

OFFICIAL AND CORPORATE RIGHTStested by an ordinary action at law .................................... 3345 n 814, 815
no joinder of other cause of action in .................................. 3346
815
to be brought by the district attorney .................................. 3347
815
how brought, upon refwlal of.......................................... 3348
815
petition, form of .................................................. 3349-333~ n 815, 816
judgment-in actions to test.................. , ...................... 3353~3:159
816
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OFFICIAL AND CORPORATE RIGHTS-CoNTINUEDousting corporation, ttustees to be appointed ...•••......................
to give bond ........•......................
suit may be brought on bond ..........•.....
to collect and pay liabilities. . . . . . . . . . . . . . . . .
books and papers delivered to ...............
to make and file inventory ...................
power and rt>sponsibility of. . . . . . . . . . . . . . . . . .
penalty for disobedience to order of court•.•......•..•...•.•............

Sectlon.

Page.

3.'360
.'3361
3363
.'3364
.'3365
3866
3367

816
816
816
817
817
817
817
817

OFFICE. See QuALIFICATION FOR OFFICEwhen vac.mt......................................................... 781
resignation of, to whom tendered...................................... 782
vacancies m state institutions, ch. 107, laws of 1878 .................... .
vacancies in, how filled in such institutions, ch. 107, laws of 1878 ...•....
vacancies, how filled, generally. . • . . . . . . . • . . . . . . . . . . . . . . . • . . • . . . • . . . . . . 75;3

187
188
188
188
188

OFE'ICERof general assembly. compensation of..................................
election of, for general assembly.......................................
of county to be supplied with copy of bws.................... . . . • . . . .
receiving copy of laws, to deliver same to successor.. . . . . . . . . . . . . . . . . . . .
nrglecting to account, liable to penalty........ . . . . . . . . . . . • . . . . . . . . . . . .
failure to pay over money, penalty for..................................
defense by' wllen sue(l.

0

••

a • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . " . • .. • •

• •

3:~62

12
8
40
43
70
71

2
2

8

9
17
17
17
17
17
2626
26,27
28, 29

72

when seeking to obtain credits, must make oath.... . . . . ... . . . . . . . . . . . . . 73
requisition upon, to account............. . . . . . . . . . . . . . . . . . . • . . . . • . . . . . . 74
when prohibited from being contractor with the public................... 127
books, etc., in hands of, open to inspection of governor............... . . l::l2
of state institutions, shnll report, § l, ch. 159, laws of 1876 ............. .
not to incur debts bE'yond appropriation, ch. 67, laws of 1878 ............ .
nor divert funds to other purposes, penalty, ch. 67, hlws of 1878, ..•......
qualifications of surety in bond prescribed................ . . . . . . . . . . . . . 249
approving bond, may require surety to justify........................... 250
of city or town, salary of, neither incJ,"eased or diminished during term. . . . 491
of municipal corporation, prohibited from purchasing any evidence of debt
a,g·ainst, at less than par. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 556
penalty for............................... . . . . . . . ... . . . . . . . • . . . . . . . . . 558
not to enter on duties of office until qualified............................ 670
those to give and those not to give bond .. .. .. .. . . .. . . .. . . .. . .. .. . .. . . . 674
who has approval of official bond, may require additional security........ 77:3
·resignation of, to whom nmcle....................... . . . . . . . . . . . . . . . . . . 782
for a fixed term, holds until successor qualifies.... . . . . . . . . . . . . . . . . . . . . . 784
guilty of misdemeanor for failure of duty in relation to revenue.......... 919
action against for failure of duty, barred in three years .................. 2329
action against for act clone under color of office, where brought ........... 2579
of court not to be received as secnrity in proceedings in ................. 2931
not liable for making levy until notified, etc., ........................... 3055
may demand indemnifying bond . . .. . . . .. . .. .. . . . .. .. . . . .. . .. .. . .. . .. . 3036
protected, if surety was good when taken .............................. 3058
disposition of proceeds of snch property. . • .. .. • .. . . .. . .. .. .. . . .. .. . . •. 3059
provisions apply to justices of the peace ................................ 3060
dnty when approving stay bond........... .. ......................... 3062
to discharge property from levy when stay is taken ...................... 3066
having charge of public record to give copy of on demand ............... 37116
si&"natnre of deemed gennine .......................................... 3711
bnbery of execntive or judicial, punished .............................. 3909
acceptance of bribes by, punished ................................ 3940, 3941
refnsing to execute criminal process, punished ...•...................... 3949
suffering prisoner to escape ...................................... 3953-3955
officiating as withont anthority, pnnished ...............•.•............ 3963
willful neglect of duty by, punished .................................... ;)965
making false entries and returns, etc., punished ..............••.•....... 3968
oppre~sion by, punished ............................................... 3869
failing to pay over fees, punished ...................................... 3870
making false entries relating to fees, punished........... . ..•.•........ 3971

29

M
54
n

111

148

n

148
174
174
186
18tl
188
2;~6

n
n
n
n
n
n

n

636

600
729
7i>7
757
758
758
7.)8
759
759
87;)
874
g;Jl

931
9;32
93a

9;3-i
935
905

93:)
9;;:)
9:35
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OFFICER-CONTINUEDappropriating fees ..................................................
to report fees collected, to supervisors ..................................
clerks and justices to report fines, etc., .................................
failure to take oath before entering 11pon duties ...•....................
of state institutions not to be interested in contracts, ch. 144, laws of 1878.

Section.

Page.

3972
39i3
3974
3976

936
9:J6
936
936
968

"OLEOMARGARINE"adulterated butter to be marked, ch. 39, laws of 1880 .•••.•.•.••••.•••.••

969

OMNIBUSproprietors of liable for injury to baggage in handling ................... 2183 n

584

ONIONSstandard weight of bushel of.......................................... 2049

552

OPINIONSof supreme court must be in writing and filed with clerk.. . . . . . • . . . • . . . • . 143 n
31
when to be included in reports........................ 145
31
no cause decided until opinion filed with clerk................ . .•...... 3205 789, 1210
included in petition for re-hearing.....................................
91
1211
OPPRESSIONby judges and other judicial officers, punished ..•....................•.. 3969
ORDERS. See SuMMARY PnocEEDINGSdefination of ...........................................•............
when mny issue in vacation ...........................................
force and effect of. . . . . . . . . . . . . . . . . . . . ...............................
JUdge granting, may require bond filed .................................
made out ot court, forthwith filed with clerk ............................
final, vacated, rever~ed, or modified, causes for ..........................
when petition to be filed ....................................... 3155,
by motion ......................................................
?f dis~rict, or circuit co~rt or judge, may be apfealed from ......... 3164,
m actiOn to recover spemfic personal property. . . . . . . . . . . . . . . . . . . . . . . . . .
clerk to issue .........................................................
counterparts of, issued to other counties ................................
sheriff to execute............................... . ....................
or writ of mandamus, by whom issued .................................
when not to issue .....................................................
is granted on petition of party aggrieved ..............................
is directed to defendant, and not to shenff. .. .. .. .. .. .. .. . .. .. .. .. .. .. ..
ORDINANCEScities and towns, may make and publish................................
how passed, and what to contain....................... .. . . ..... 489,
yeas and nays called on passage of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
authentication and record of...........................................
when two-thirds of council required to pass.............................
violation of, no jury in trial for. ch. 77, laws of 1880 .......•.............
cities under special charters may pass, respecting collection of taxes, ch.
116, laws of 1876 ..••.•••..•..............•.....................
cities under special charters may provide for appointment of marshal, ch.
24, laws of 1880 ................................................ ..
of municipal corporations, how proved .................................

2922
2923
2924
2!)2:5
2926
3154
3157
3136

935

n

n
ns
n
3J~5 ns 778, 77~
32;.9 n
79J
32::l0
79."i
3231
795
3232
795
3374 n
819
3376 n
819
3377 n
819
3382
820
482 n
492 111,
493
492
494

109
112
112
112
112
139
141
146
876

3720

ORDINANCE OF 1787for government of northwest territory................................. .
ORDINARY ACTIONSwhen plaintiff' must sue by ................................. 2509, 2512,
action of replevin brought as ..........................................
triable by jury unless waived .........................................
must be tried on oral evidence given in open court ......................
record of on appeal, what to contain ...................................
action of mandamus brought as ........................................

728
728
728
728
728
774
775
776

1145
2513
3226
2740
2741
3184
3379

ns
n
n
n
n
n

632
7!)4
689
689
783
820
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ORGANIC ACTSo(l\Iichigan ......................................................... .
of \Visconsin ........................................................ .
of Iowa ............................................................. .
amendment to, of \Visconsin and Iowa ................................ .
admiRsion of Iowa as a state .......................................... .
amendment of act of admission .......................... : .......... ..

Section.

ORIGINAL ENTRIESbook of, to be procured by county recorder ...•..•...•............ 3703, 3705
certified copies of, admissible in evidence ............................... 3704 n
signature of otficer certifying, deemed genuine..................... . ... 3711

Page,

11:!7
1128
1184
1141
1142
1142
873
873
874

ORIGINAL NOTICEactions commenced by serving, form of . . • . . . • . . . . . . . • . . . . • . . . . . . . . . . . . 2.j£)£) n
6.16
must name time of filing petition ...................................... 2600 n
6.)7
may be served by any one not a party ...............•.................. 2601 n
6-j7
defendant in court at first term after due service .•.•.•••............... 2602 n
6;,7
manner of making service ............................. : ............... 260:! n 657, 6513
return on, what it mnst state .......................................... 2604 n
658
sheriff to note on, when received . . • • • • . . . • . . . • . . . . . . . . . . . . . . . . . . . . . . . 2605
659
defective return, when amended ...•.................................. 2606
609
served on Sunday, when. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2607
639
may contain notice of no personal claim..... • . . . • . . . . . . . . . . . . . . . . . . .• 2608
6-59
how truth of return may be proved ..................................... 2609 n
659
on whom served when county is defendant ............................. 2610
639
on private corporations ..•..•.........•..... 2611, 2613 ns 659, 660
on municipal corporations ........................ 2612
660
on railway bridge company ....................... 10::\7
2513
on minors ....................................... 2614
660
on insane persons .......................... 2615, 2616
660
on prisoner in penitentiary. . . . . . . . . . . . . . . . . . . . 2617
660
by publication, when and how served ..•....•...................... 2618-2620 ns 661
personal out of state, supersedes publication ............................ 2621 n
662
legalization of service by publication in divorce cases, ch. 124, laws of 1880
662
how served on unknown defendants .............................. 2622-2625 662. 668
minor, before appointment of guardian ............•...... 2!i67
· 648
in actions against boats and ratts ......................... 3435
829
ORPHANS' HOME. See SoLDIERs' ORPHANS' Ho~m ................... 1623-1642
not restricted to soldiers' orphans, ch. 94, laws of 1876, \§ 1 . . . . . . . . . . . . .
application for admission into, how made, ch. !)4, laws of 1876, § 2... ... .
government and support of orphans in, ch. 94, laws of 1876, § § 3-5......
board of supervisors to provide for support, etc., ch. 94, laws of 1876, 1'\ 6 •
employment and education of orphans, ch. 94, laws of 1876, § § 7, 8 .<....

457
459
459
459
4.'i9
460

OSAGE ORANGE SEEDstandard weight of bushel of. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . • . . . . . • • • • 2049

552

OVERPLUSon sale under mortgage foreclosure, paid to mortgagor ...•....•..••.•.... 3324 n

810

OVERSIGHTevidence omitted by, admitted before cause finally submitted ........... 2799 n

700

OWNERdefinition of, as applied to mechanics' liens. . . • . . . • . . • . . . •. . . . • . . . . . . . . 2136 n
entitled to proceeds of unclaimed property in hands of county treasurer ... 2182

578
584

PAPERS AND WRITINGSproduction of, how compelled .................................... 3685, 3686 n
punishment for failure t,o obey rule to produce .•••.•••..••...•..•....•.. 3G87
party calling for, not obliged to use as evidence ........................ 3688

870
870
871

PARCELSwhen land sold on execution in ........................................ 3088

763
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PARDONSpower of governor to grant for murder in first degree, regulated ...•...•.
governor may remit fines and forfeitures ....................•.•.•....•..
applicatiuns for pardons, how made ..•.......•..•......................
officer to report to secretary of state. . . • . . . • . • • . . . . . • • • . . • • . . . • . . . . . . . .

Section.

Pag•.

4712 n
4712
4713
4 714

107!3
IOn
1074

PARJ<mTSare natural guardians of minor children ..••...•.•.•..••..••..••... 2241, 2242 n

597

PARENT AND CHILD. See GuARDIAN AND WARDparent natural guardian of minor children .........•............. 2241,
if either parent be dead the other is guardian ......................... .
when both parents are dead, circuit court appoints .......•...........•..
if child have property not derived from parent, guardian appointed ..•....
when child over fourteen years of age, may choose guardian ............. .

597
597
5\:17
597
597

PARKScities may condemn private property for ...•..•....•.•.•.•.•..•...••....

107!1

2242 n
2242
2242
2243
2244
470

105

PARTICULARS. See BILL OF PAHTICULARSannexed to pleading founded on an account ........................... . 2713 n
made more specific on motion ........................................ .. 2713
PARTIES TO CIVIL ACTIONSreal party in interest must prosecute ................................... 254.3
except that executor. trustee, guardian, etc., may sue ................... 2344
when all persons having an interest may be joined ...........•.......... 254!)
assi.gnee-;-is subject t? same defense as assignor, when ..................... 254-6
all havmg adverse mterests may be made defendants ...•...........•.... 2047
when those united in interest. ........................................ 2348
when many, have a common interest, one may sue for all... . ........... 2549
joint and several obligors-any or all may be joined ....................... 2350
new parties-when brought in ........................................... 2351
on bonds-payable to public, who muy sue on ............................. 2552
partnn·s-how they may sue und be sued ................................. 235!3
j'01·eign corp01·ation-may sue in corporate name .....••................... 2.)54
umnan·ied woman-may sue for her own seduct.ion ........................ 2355
father and mothe1~may sue for injuries to child ..........•............... 2556
when name of defendant not known, how sued.. . . . . . . . . . . . . . . . . . . . . . . . . 2.557
on written instruments-by name designated therein ...•..•.............. 2558
when defendant is in penitentiary, defense made for ..................... 2,339
the state-to prosecute as a natural person............. . . . . . .. . . ......... 2360
transfer of interest does not abate action ............................... 2361
married woman-may sue and be sued as if ~ole ..•.•....•........ .....•. 2.362
when joined with her husband may defend for herself...•...•..••...•... 2363
may prosecute and defend for husband when ............................ 2364
mino1·s-sue by guardian or next friend ................................... 256.5
must defend by guardian ....................................... 2566
notice must be first served on minor .............................. 2367
if over fourteen, may choose.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2368
insane-person must sue and defend by guardian ...................... 2569-2571
when third person claims an interest in personal property made a party in
an action for ...................................................... 2572
where officer is sued for taking property on writ ..................... 2573, 2374
where property taken on landlord's attachment .......................... 2·S75
new pa1ties-when necessary to proceedings on counter claim ......•..... •. 2662
PARTNERSHIP. See LmrTED PARTNERSHIPSproperty of, how listed and taxed.......................................
each individual is liable for tax on partnership property..................
may sue and be sued in partnership or individual names ...........••...
general allegation of, sufficient in suing ................................
denial of, must be of particular facts ..................................
attachment of property of, for separate debt of partner ...•..............
attaching creditor, acquires a lien on, extent of ...............•.........
property levied on under execution for debt of partner ...................
how partner's interest made equitable ..................................

803
806
2353
2716
2717
2973
2974
30!i3
3054
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684
684
641
642
642
642
643
64!~

648
644
644
644
64.)
64:)
645
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646
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646
646
646
647

6!7
647
647
648
648
648
648
649
649
674
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19:l
197
645

68!
6"34
7:1~

740
756
736

1385

INDEX.

Page.

Section.

PARTY WALLS. See WALLS IN Coli:MON ............................. 2019-2030
PARTITIONaction for, to be by equitable proceedings ...............................
form of petition in action for. . . .. .. .. . . .. • . .. . . . • . • . . .. .. .. .. . .. .. .. . .
abstract of title attached to petition.. .. .. .. .. .. .. .. .. . .. .. .. .. .. . . . . . . .
who to be made parties in . . . . . . . . . . . . . • • . • • • . . . ••• . . • • . . . • . . . • • • • . . . . .
creditors having liens may be made parties .............................
what answers in actions for. to contain ................................
issues in, how made up and tried ......................................
references may he made to ascertain encumbrances ..••.•.••....••.•.....
notice given of time and place of hearing proofs.... . . • . . . . . . • • . • . . • ••
when issue directed between encumbrancer and owner ...•....•.........
lien holder may be made party. . . • . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . .
proceedings relating to encumbrances not delay distribution .••••..•••..•.
Judgment confirming shares and directing partition .•••.......••...•....
referees-appointed to make partition ...................................
to mark out shares by visible monuments ...............................
repQrt of referees and allotment of shares. . . . . • • • • . . . • . . • • • . . . . . . . . . . . .
to allot under direction of the court ...................................
part of premises partitioned and part sold ..............................
when report of referees set aside. . . . . . • .. . • .. . • • .. • • .. . . .. . • .. . • • .. . . . .
when confirmed and partition made effectual .•.•••....•.•...••..••..•...
how costs of proceedings paid .......•...•....•.••.•..•..••...••.•.....
to give bond before selling .........................................
manner of giving notice of sale .......................................
to report proceedings of sale. . . . . . . . . . . . . . • . . • • • . . • • • • • • . . . • • . . . . . . . . . .
approval-of sale, conveyances to be made ..............................
effect of conveyances by referees • . • . . . . . . • . . . • • . . . • . . . • . . . • . . . . . . • . . . •
how share of husband or wife disposed of. .. .. . . .. . . .. .. .. . . .. .. • .. .. .. .
when. sales dr.sapproved, ;money and s~cu~itie~ returned .........••.......
secunty reqmred of partres pnor to drstnbutron, when ...........•......
proceeds of tenancy for life or years, how disposed of. • • • . . . . . . . . . • • • . . • •

3277
3278
3279
3280
3281
3282
3283
3284
328.5
3286
3287
3:!88
3289
3290
3291
3292
329:3
3294
3295
3296
3297
3298
8299
3800

548
n

u
n

n
n
n
n
n

3:~01

3:102
3308
880~

380u
3306 n

802
808
803
803
803
803
80:3
804
804
804
804
804
804
804
805
805
805
805
805
80.'}
805
805
805
805
806
806
806
806
806
806

PATENTSsigned by governor, and recorded by register of land office............... 87
when patents may issue ..••...•..••...•.....••...•....•.•...•...... ; 88
issue to purchasers of land sold for benefit of school fund.. . . . . . • . . • . • . . . 1850
to be issued for land sold by the state ................................. 1916
may be recorded in office of county recorder, effect of, ch. 10, laws of 1876.
certified copies of, when evidence, ch. 10, laws of 1876 .•••..••.•.•....•..

19
19
506
520
5213
5213

PATENTEEon death of, before issuance of patent, title vests in heirs or assignee, ch.
33, laws of 1878 .......•••••.•.•...........••.•••..•••.....•..•.••

630

PAUPERS. See PooRbringing into the state, punished ....................................... 4045
minor may be apprenticed by clerk of courts ............................ 2283
indenture must be signed by clerk and master ........................... 2284

954
602
602

PEACE. See

839

JusTICE

OF

THE:

PEACE .................................. 3507-3635 ns

PEACE OFFICEBtSwho are deemed ................................................. 4109, 4110 n

943

PEACHESstandard weight of bushel of.......................................... . 4049

552

PEDDLERSrequired to obtain license; amount of tax paid by .•••••••••••••••••••••. 906
penalty for selling without license....... • ........................... .. 907

233
233

PENALTYfor neglecting or refusing to perform duty by supervisor .•••••••.•••.••••
for .refusal to serve in township office ................................. .
for selling lots before plat acknowledged and recorded ...•.•.•.•••.••••..
on officer for acting without having official bond reconled ............... .

65
85
}.58
177

302
394
572 n
684
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PENALTY-CONTINUED-
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on delinquent taxes after first day of March............................
on treasurer for discounting warrants. .. . . .. • . .. . . .. . . .. . • . . • .. . • .. . . •
forloaning or using public moneys.....................................
on county treasurer for failing to make statement to state auditor.........
for any neglect of duty by county auditor, treasurer, etc.................
for fast driving·or nding on public bridge ..............................
for intentional fraud by members of corporation .........................
for violating law at fairs ..............................................
penalty for insurance company for doing business without certificate. . . • . .
how recovered, and disposed of. . • .. . . .. . • .. . . .. . . .
for obstructing public drains, ditches, etc ...............................
for selling or taking estrays out of the stab' before title vested ..••..•....
on printer. auditor, or justice of the peace for failure of duty .............
for destroying or injuring fire apparatus, engine, etc ..................••
!;tiling to make return of sttles of liquors ............................
selling liquors to minors ...........................................
g1ving false alarm of fire. . . . . . • . . • • . . • • • • . . . . . . . • . . . • . • . . . • . • . . . .
secretary of school district failing to report ..........................
county superintendent failing to report ..............................
failurr: of duty by county aullitor and treasurer ..••....•...•..••..••.
officer making false certificate ......................................
f;tilure to deliver standards of weights and measures ......••..••.••..
using fa1se weights and measures .......................••.. ; .......
weigh-master for non-compliance with law ......•....•..••.••••....
failure to satis(y mechanics' lien ...................................
liability of warehousemen to for false receipts, etc ..••.....•...•...•..•..
guardian liable to, for failure to obey orller of court ..•...•.•..••........
for ref11"ing to produce will. ...........................................
exec11tor liable to for failure to report. .. .. . .. . . . .. . .. .. . .. . .. .. .. . .. . ..
also for not complying with order of co11rt ..........••....
action to recover brought in county where cause of, arose. . . . . • . . . • . . . • . .
officer failing to serve and return notices ................................
clerk liable to, failing to perform duty relatmg to executions .............
for selling property on execution without notice of sale ..................
for failure of mortgagee to satisfy mortgage. . . . . . . . . • . . . . . . . . . . . . . . . . .
when j11dgment in action for, rendered by collusion, another action may
be bro11ght .......................................................
for wrongf11lly ref11sing to grant writ of habeas corpus ............•.....•
for eluding service, etc., of writ of habeas corpus...... . ...............
officer refusing to give copy of process by which any person is detained .•..
for failllre to comply with law relating to habeas corpus .................
fo1' refusing lo obey order in habeas corpus proceedings ..................
for fa1ling to obey ~11bpoena or to testify ................................
county treas11rer liable to, for not answering inquiries relating to taxes ...•
of officer failing to keep list off'ees postell up ...........................
officers of penitentiary receiving perquisites, liable to.....•.....•........
officers of, interested in contracts liable to ..................•...... 4768,

PENITENTIARY AT FORT MADISONgovernment of........................................................
warden-election and general duties of.. ............................ 4745,
to give bond and take oath ...........................................
reside in and appoint a clerk ........................................
make monthly reports to governor ...........................•..•..
report preceding each regular session of general assembly .............
must enforce discipline ...............................................
elerk-to give bond and take oath .......................................
to keep books and accounts ............................................
deputy warden-to give bond and take oath ..............................
guards-appointed by warden, to give bond, etc .•.•....•...•..•..•..•....
may be removed at pleasure of warden .................................
chaplain-appointed by warden .........................................
physician-to visit daily ..........••.•.•••••••••••••..•.•..••..•......••
to keep hospital record ........•........•...••••.••...•.•........•.....
make record of every prisoner on reception ...........................
post mortem examination by...........................................

866
911
912
914
919
1002
1071
1116
1177
1178
1227
1477
1478
1564
1f>38
15:39
156.5
1746
1773
1878
1964
2063
2064
2068
2141
2176
2235
28:39
2482
2502
2579
2919
3080
3081
3847
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211
234
2:}4
2:35
286
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270
281
305
30.'i
316
896
397
426
409
409
426
480
484
512
532
554
554
555
579
582
598
609
627
6:30
650
728
751
762
815

3872
84'•7
34f)7
3468
3476
3489
3675
3795
38:39
4767
4 769

818
8::)2
833
883
834
835
869
895
904
1083
1083

4744
4746
4747
4748
4749
4730
4751
4732
4753
4754
4755
4736
4757
4o38
47;)9
4760
4761

1079
1079
1079

1080
1080
1081
1081
1081
1081
1082
1082
1082
10S2
1082
1088
1088
1083

1387

INDEX.

PENITETIARY AT FORT MADISON-CoNTINUEDwith assent of warden, to purchase medicines ...............•....•.....
must conform to rules.. . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . . . • . . . . . . . .
bP graduate of a medical 3Chool. ....•...•..•.....................
appointed by warden ..................................................
to nominate a steward ....................................•.....•.•...
officers-receiving perquisites, punished ..............•...................
interested in contracts for supplies, punished .................•..• 4768,
punishment in, to be at hard labor.....................................
prisoners of U.S. received in .........................................
process, how served in .................•..............................
supplies furnished for on sealed proposals ...................••....•....
bills for, compared by clerk ...................................
contractor for, to give security ..........•.•...................
convict escaping. warden to offer reward .....•..............•....•..•..
prisoner not discharged until end of term ....•......•......•...••.•....
property of, taken care of by warden ..........................
upon discharge, clothing, etc., furnished to .....•.•...•.........
visitors to pay fee of twenty-five cents ..................................
who may visit at pleasure ..............................................
warden to report monthly to auditor of state ............................
appropriation-for salaries of officers .......................•..•.••...•..•
to be paid monthly ..................................................
for support of convicts ................................................
to be paid on requisition of warden ...................................
when contractors fail. ................................................
outstanding claims collected ..........................•..••...•••••••..
warden may direct suit for ...........................
judgments in favor of, how collected ..................................
actions on contracts made with warden, how brought .•••......••.•.•...
deputy to perform duties of warden ....................................
overseers may be employed ..........................................
officers liable to penalty for neg-ligence .................................
co11ricts -removed in case of pestil<!nce ...................................
officers suffering to escape, punished............. .. .. .. .. .. .. .. • .. • ..
resisting officers, puniohed ......................... ~ .................
in case of insurrection among .........................................
gol'e1'1101"-to visit quarterly .............................................
may appoint visitors ............................................ 4799,
remove warden ...•.......•..••..••..••......••.•••...•..••......
to fill vacancy in office of...•.....•.•..••..••......•.......•.....•.••..
traveling expenses to be paid ..........................................
compemation of visitors appointed by .................................
penalty for failure of duty .............................................
law providing for penitentiary at Anamosa, not repealed ........•.•......
equalizing good time of convicts, chapter 154, laws of 1880....... . . . . . .
le~sing convict labor at, chapter 149, laws of 1880.......................

Section.
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4762
1083
4768
1083
4764
1083
47G5
1083
4766
108:3
4767
1083
4769 1083, 1084
4770
1084
4771
10fl4
4772
1034
4773
1084
4774
108.5
4775
1085
4776
1085
4777
1085
4778
1085
4779
1085
4780
1085
4781
1085
4782
1086
4783
1086
4784
1086
478-5
1086
4786
1086
4787
1086
4788
1087
4789
1087
4790
1087
4791
1087
4792
1087
4793
1087
4794
1088
4795
1088
4796
1088
4797
1088
4798
H\88
4799
1088
4800
1088
4801
1089
4802
1069
4803
1089
4804
1089
4805
1089
4806
1089
1094
1095

PENITENTIARY AT ANAMOSA-

election of warden of, ch. 40, laws of' 1876, § 2 ........................ .
salaries of officers of, ch. 40, laws of 1876, § 3 ......................... ..
powers and duties of warden, ch. 40, laws of 1876, § § 4, 5.............. .
duty and salary of clerk of, ch. 40, laws of 1876, § 6............ . ...... .
warden to keep account of convict labor, ch. 40, laws of 1876, § 7 ........ .
to be governed as that at Fort Madi~on, ch. 40, laws of 1876, § 8 ........ .
government of. ch. 187, laws of 1878 ............................... : .. .
continuation of work upon, ch. 137, laws of 1876 .•..............•.......
appropriations for, ch. 140, laws of 1878 ............................... .
employment of guards at, ch. 149, laws 1878 ........................... .
equalizing good time of convicts, ch. 154, laws 1880 ...•..•...........•..

PERCH-

standard quantity of stone masonry ................................... 2050 n

1089
1090
1090
1090
1090
1091
1091
1092
1092
1094
1094
552

PERFORMANCEof conditions precedent, how alleged .................................. 2715
of contract of deceased person, enforcement of.•••..••.•••..••••••••.... 2487 n
who made parties in such case._. ....................................... 2488

684
628
628
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Section.

PERJURYde5ned, ~nd r,unishment prescribed .................................... 3936 n
subornatiOn of, same pumshment ...................................... 3937
attempts at subornation of, punished ................................... 3938

930
930
931

PERMIT. See INTOXICATING LIQUORS ..........•.................... 1526, 1527 n

407

PERPETUlTIESdisposition of property suspendin!l' power of control, void, when .......... 1920
when chiuch organizations may lease church property ..••.•....•........ 1921

521
521

PERPETUATING TESTIMONYwhen and how done in civil actions ................................ 3745-3750 ns 880
defendant in criminal ca~e, may as in civil actions .......•.......•....... 4571
1050
PERISHABLE PROPERTYtaken on attachment may be sold, proceedings for .............•...•.••.. 2999
money arising from sale of, applied .................................... 3011
PERSONmay include corporation, when ......••...•..................•.••• ,....

746
748

45

11

PERSONS OF UNSOUND MIND. See HosPITAL FOR INSANE.
PERSONAL JUDG~IENTcannot be rendered ag-ainst one served by publication only .....•......... 2881 n
may be rendered against one otherwise served .......................... 2881

720
720

PERSONAL PROPERTYterm includes money, g-oods and chattels, things in action................
45sub. 9, n 11
conditional sales of, void unless in writing and recorded ...••.......•..... 1922 n 521,522
sale or mortgage of, when to be in writing andrecorded ................. 1923 n
522
how instruments affecting, indexed and. recorded ................... 1924-1926 n 523, 524
mortgagee of, entitled to- possession................... .. . . ........... 1927 n
524
lien on, by attachment ..........••..•••.••...............•...•........ 2969 n
7:39
~ale of on execution ...••...•..••.....••.•.•.•.....•.•............... 3100 n
765
mortgagor of selling, guilty of larceny ................................. 3895 n
920
PERSONAL SERVICE OF NOTICEmode of making, in civil actions .......................................
what retum must state in case of......................................
when cannot be made, service may be by publication ..............•.....
out of the state, supercede'l necessity of publication .........•..••.......
on corporations, public and pnvate ................................ 2611,
must be made on minor ..............................................
when on insane person ........................................... 2615,
must be on prisoner in the penitentiary ................................

2603
2604
2618
2621
2612
2614
2616
2617

n
n
n
n
n

6.57
658
661
662
659
660
660
660

PERSONAL SERVICESearnings of debtor for ninety days exempt .............................. 3074 n
of married women not liable for debts of husband ....................... 2212 n
married woman may sue for, in her own name. . . . . . • • . . • • . . • • • . . . . . . . . 2211 n

761
590
589

PERSONAL PRESENCEof defendant, when necessary in criminal trials ......•.•.•..••......... 4351 n
not necessary in supreme court on appeal. ............................. 4533

1020
1048

PETITION. See PLEADINGof occupying claimant, what to state ............................... 1976, 1977 n 537,
of deserted wife to control husband's property, contents of. . . . . . . . . . . . . • . 2207
by husband or wife for power to convey when the other insane ............ 2216
in action for divorce, what must state .................................. 2221
must be verified by oath of pbintiff. .. .. . . .. .. .. . .. . .. .. . .. . . .. .. . . .. . 2222 n
may be presented to court or judge for order for attachment ....•........ 2227 n
for annulling marriage, statements of...•.............................. 2232
for sale of minor's prope;:ty by guardian. sworn to ....................... 2238 n
for sale of property of dt'unkards, spendthrifts, and lunatics ...•...•..... 2273
when not filed ten days before term, deemed discontinued ................ 2600 n
when defendant must demur to, or answer .............................. 2635

538
589
590
591
592
593
59;)
599
601
637
G66
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PETIT! ON-CONTINUEDis the first pleading in an &ction ....................................... 2645 n
667
what it must contain.. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2646 ns 667, 668
may amend, without leave before answer filed .......•..•............... 2647 n
668
when defE'ndant may demur to .................................. : .. . . .. 2648 n 668, 669
matters of demun·er not on face of, may be answered.. . . . . . • . . . . . . . . . . . 2650 n
671
part of, may be demurred to and part answered ...........•............. 2651
671
of intervention-what to state. . . . . . . . . . . . . . . . . . . . . • . . . . . . . • . . . . . . . . . . . . . 2685 n
618
coun\s of, must be consecutively numbered ................•...•..........2705
683
material allegations of, deemed true if not controverted .......•..•..... 2712 n
68~1
general alleg<ttion of corporate character sufficient ...•.................. 2716 n
684
when supplemental, may be filed ...................................... 2731 n
687
in attachment-when separ~tte, to be filed .............................. , .. 2950 n
703
what must state, must be sworn to ..................................... 2951 n
733
statements of, when asked on Sunday.. . . .. .. .. .. .. .. . . . .. . .. . . .. .. .. . 29.52
734
when founded on contract ............................. 29:>3 n · 735
what amount of property may be attached on ..................•........ 29.)4
'735
when petition presented to judge for allowance of writ............... . .. 2!!55 n
735
amendment of petition which asks attachment.... . . . . .••..........•... 3021 n
749
for new trial, when proper mode .......•.............................. i:H5i> n
775
to reverse or vacate judgment, when filed .............................. 3157 n
776
in replecin-sworn to, statements of...................................... 3225 n
790
map be amended and new parties brought in ........................... 3228 n
794
in actions to recover real property, form of.. . . . . • . . . . • . . . . • . . . . . . . . . . . . . 32.50 n
798
abstract of title must be attached to .................................. 32:>1
799
partition-in action for. must describe property ........................... 3278
803
abstract of title must be attached to.. .. .. .. .. . . .. .. .. . . .. .. .. . . .. .. .. .. 3279
803
mandamus-action of commenced by .................................... 3077 n
819
form and contents of........................................ 3378 n
819
boats and mfts-must be sworn to in .................................... 3433
829
for habeas corpus-what to state ....................................... 3450 n
801
must be sworn to ................................ 3449, 3450
Sill
PERSONATING ANOTHER FRAUDULENTLYpunishment for ..................................................... . 3906
PHARMACYpractice of, regulated, ch. 75. laws of 1880.. . .. . .. .. . . . .. . . .. ......... .
none but registered pharmacists to sell medicines, ch. 75, laws of 1880 ...•
unlawful for others to compound medicines, ch. 75, laws of 1880 .•.•..••.
commissioners of, appointment of, ch. 75, laws of 1880 ...........•...•.•
duties of commissioners of, ch. 75, laws of 1880 ........................ .
who shall be registered to practice, ch. 75, laws of 1880.......••.•••.....
fees for registration, ch. 75, laws of 1880................. .. .......... .
responsibility of pharmacists, ch. 75, laws of 1880......•.....•....•...•.
penalty for adulterating medicines, ch. 75, laws of 1880 ..••..••...•...•.
regulation of sale of p01sons, ch. 75, laws of 1880 ..•........•..•....••..
license of traveling vendor of medicines, ch. 75, laws of 1880 ...•..••...•
penalty for false representations, ch. 75, laws of 1880..•.•..•........•••.
penalty for selling drugs, not being registered, ch. 75, laws of 1880 ...... .
does not apply to prescriptions put up by physicians, ch. 75, laws of 1880
PHRASESin statutes, how construed ....................................... sub. 2

n

923
950
950
950
930
951
951
9-j1
9jl
902
932
9:">3
953
953
953

45 n

11

PHYSICIANnot to disclose confidential communications in testimony ............•.... 3643 n
of penitentiary, appointment and duties of........................ , .... . 4758

860
1082

PICTURESselling obscene, punished ............................................ . 4022

945

PLACE-when alleged, how answered ...•.•........••••..•••.•.••••....••...... 2701
need not be alleged except when material ..••..••••••..••. ~ ••...•.•.... 2703

682
682
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PLACE OF BRINGING ACTIONS. See

Section,

Page,

VENUE-

for recovery or p:1rtition of real property, where ......••......•••.•••.••• 2576.
for injuries to real property, where brought ............................. 2577
for foreclosure of mortgage or to enforce charge on real property. . . • • . . . . 2578 n
to recover fine, penalty, and against public officers, where ...•..••..•...•• 2579 n
when aided by athtchment, where property found .........•........•.... 2580 n
on written contract at place of performance ........•...•.......•..••...• 2581 n
against rail way corporations and stage lines, where. . . . . . . • . . . • . . • • . . . • • 2382 n
against corporation or company constructing railroad, where .....••.•••. 2583
against insurance companies, where brought... . . . . . .••...•..•..••..•• 2584
when corporation or company has agency brought at place of agency ..••. 2585
in county or residence, unless otherwise provided ....•...•..•...••...•... 2386 n 651,
where brought when some of the defendants are nonresidents ...•....•..•• 2087
change of residence after action brought does not affect ..••...•...•..••.. 2388
effect when action brought in wrong county ............................. '2589 n

649
649
650
650
650
650
651
631
601
651
652
602
602
602

PLAINTIFFparty bring the action known as. .. .. .. .. .. • . .. .. .. .. .. .. . .. .. .. .. • . .. • 2505
may prosecute his action in eqmty, when ............................... 2508
to foreclose mortgage in equity. .. .. . .. . .. . . .. .. . .. .. .. .. .. .. . .. .. .. .. 2509
to enforce mechanic's lien in equity ......................... ·.. ; ........ 2510
when he mm,t sue by ordinary proceedings ................... 2509, 2312, 2.~13
effect of error by, as to kind of proceedings adopted ..••...........•. 2514, 2315
when more than one court may order change ............................ 2i:J18
parties huving united, joined as ....................................... 2048
where parties are numerous, one may sue for all, when ......... , ......... 2549
may sue on writing by name designated therein.. . . . . . . • • . . . . . . . . • . . . . . . 2058
married woman mny be, in her own m1me. . . . . . . • . . . . . . . . . . . . . . • . . . . . • . 2362
minor must sue by guardian, or next friend ............................ .,. 2565
insane person must sue by guardian ...............................•.... 2069
manner of suing unknown defendant.... . ..................••.... 2622, 2623
how third persons are notified of action. .. . .. .. .. .. .. . . .. . .. .. .. . .. . .. . 26:l9
may stnke out any cause of action. .. . .. .. .. .. . .. .. . . .. .. .. .. . . . .. .. .. • 2631
must demur or reply to pleadings, when ................................ 2636
pleadings by, defined ......•.••.....•........•...................••.•. 2645
what petition of, must contain... .. .. .. . . .. .. .. . . .. .. .. . .. .. .. . .. . .. . . 2646
may amend before answer as of course ..•....................•.....•... 2647
may demur to answer of defendant..................................... 2664
when reply to be filed by ......................................•...... 2665
of what it must consist .................................. ;. 2666
averments by, when suing as a corporation, etc ........................• 2716
may state matter of abatement in reply.. . .. .. . .. .. . . . .. .. . . .. .. .. . .. .. 2732
may dismisss action without prejudice ....•...•....•................... 2844
relief granted to, cannot exceed that asked when no answer filed .....•..• 2855
may serve defendant served by publication with copy of judgment ........ 2879
must pay costs upon failure to recover more than defendant offered to confess judgment for ..•....••.•..••.......••.••..............•..•... 2899
non-resident to give security for cost~.. .. . .. .. . .. .. .. . .. .. . .. . . .. . .. .. . 2927
may have partnership property attached for debt of partner ...•.......... 2973
lien on, enforced by equitable action ................................... 2974
may controvert answer of garnishee .................................... 2987
hus lien on partnership property for private debt of a partner ............. 3054
must give officer indemnifying bond ........ ·............................ 30-36
when not given, levy discharged ....................................... 3057
may in writing abandon levy of execution ............................... 3036
may sue purclutser for amount bid at sale 'on execution ...............•... 3089
enforce lien of judgment against a decedent's heirs .................. 3092
meaning of term "plaintiff,'' defined ................................... 3128
death of, does not prevent execution fi·om issuing ........................ 3130
name of heirs to be indorsed on execution ... , .......................... 3132
in action to recover pe~sonal property may amend petition and bring in any
th1rd person clmmmg property, ..••. ; . • . . . . . . • . . . • . . . . . . . . . . . . . . • . . 3228
desiring property, to give bond............ . .. .. .. .. .................. 3229
in actions to reeover real property must recover on strength of his title ..•• 3247
when joint tenant or tenant in common, what he must show, . ' . . . . . . . . . . 32 !8
may select paper for publication of legal notices. . .•.•••.....••.......••• 38'J2

:.

n
n
ns
ns
n
n
n
n

-

n
n
n
n
n

n
n
n
n
n
n

631
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632
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633
643
643
646
646
647
6i8
662
665
666
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667
667
668
674
674
675
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712
714
719
724
729
739
740
74:3
756
757
7f•7
76:3
763
764
769
770
770
794
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PLATSre-survey of, in town~. ch. 54, laws of 1874........................ • • . . .
must be made of land subdivided into lots.. . . . . . . . . . . • • • . . . . . • . . . . . . . . 559
references made thereon to monuments..................... . . . . . . . . . . . 559
must be filed for record. . . . . . . • . . • . . . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . . . . 539
must show that it is made with free consent of owner. . . . . . . . . . . . . • . . . . . . 560
acknowledgement and recordmg equivalent to deed......... . . . . . . . . . . . . 561
when streets and alleys altered. . . • • . . . . • . . • .. . . . . . . . . . . . . . . . . . . . . . . . . . 562
when vacated, must not affect others' rights .......................... 563-566
when vacated plat may be replatted .....•.••........................ 567, 568
when county auditor may cause plat made.............................. 369
conveyance a wananty of sufficiency of description...................... 570
duty of board of supervisors in regard to................ . . . . . • . . . . . . . . . . 570
auditor to make and record plat, when................................. 570
legalization of plats heretofore made................................... 571
penalty for selling when plats have not been made....................... 572
act relating to vacation of town plats on petition, ch. 61, laws of 1874.....

Page.

97,93
153
155
n
136
156
n
1!16
156
n 156, 157
157
157, 158
158
158
1.58
158
n
158
159

PLEADINGdemurrer or answer to original petition, when filed ...................... 2635
subsequent pleadings,- when filed ...................................... 2606
day court opens, deemed fir;;t day as to plelWing-. . . . . . . . . • . . • • . . . . . . . . . . 2607
court may extend time of filing. . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . 2638
motions assailing, to state groun<ls thereof......•....................... 2639 n 666,
motion or demurrer suspends further pleading ............... , ........... 2640
to be argued when filed unless time is asked .........• 2641
cannot be withdrawn without consent.. . . . . . . . . . . . • . . 2642
filing of, to be entered in appearance docket ........................... 2G43
general issues and fictions in, abolished. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2644 n
definition of pleading, extent of........................................ 2645 n
petition-what it must state ............................................. 2G46 ns
may be amended before answer without leave ........................... 2647 n
demurrer-to petition, must specify causes ......••....................... 2648 n 668,
causes of, must be specific, and numbered ..............•.............. 2649 n
when objections taken by answer; when waived ....................... 2650 n
may demur to part, and answer to part ................................. 2651
when adverse party deemed to join in demurrer ......................... 263:J
on being overruled, party may answer over .....................•...... 2653
consequences of a failure to plead over or amPncl .......•................ 2634 n
answe1·-what it must contain ........................................... 2G55 ns
when by guardian, must deny matter of petition ..................•..... 2636
must be in counts or divisions ......................................... 2637 n 672,
defense need not pray judgment ....................................... 2638
counter-claim-mu;;t be stated in separate count . . . . . . . . . . . . ............ 2659 n
equitable matter-must be separated into paragraphs ...................... 2660
when co-maker or surety may plead counter-claim .....................• 2661
when counter-cl,lim stricken out or new party brought in ................ 2662
cross-petition-when filed, and against whom ............................ 2ti63 n
answer may be assailed by demurrer .................... : .............. 2664 n
t•eply-when necessary to be filed, what to contain .................... 2665, 2666 ns
any number of defenses to counter-claim stated in........ . . . . . . . . ..• 26G7
may be assailed by demurrer .......................................... 2668
ver'ified-when pleadings required to be .................................. 2669 n
by corporation, who to venfy ......................................• _.. 2670
when parties have a united interest. . . . . .. . . . . . . . . . . . . . . . . . . . . . . • . . .. 2671
when by agent or attorney ........................................... 2672 n
by any person knowing the facts. . • . . . . . . . . . .. . . . . . • . . . . . . . . . . . . • . .. . . • 2673 n
counter-claim verified when petition is not ............................. 2674
not re_quired of guardian nor pleadin&" controverting the answer of a gar·
mshee ................. ; . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2675
nor when will subject party to criminal action...................... . ... 2676
mayo be stricken from files when not verified..... . ..................... 2677 n
does not apply to amount claimed, etc ....... , .......................... 2678
does not mak!) other or greater proof necessary. • • . . . . . . . . . . . . • . . . . . . . . . 2679 n
amendments permitted-without verification. . • . . . . . . . . . . . . . . . . . . . . . . . . . • 2680 n
slande1· or libel-how action for, stated in petition .......................• 2681 n
answer, eviuellce in ................................................... 2682 n
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PJ,EADING-CONTINUEDinten·entiou-any person interested, may ..•••..••.•.•..•..•.•..••.•.•.... 2683
cannot. delay principal action... .. . . . .. .. .. ............................ 2684
how effected ..•...•... , .•................••...•.•.••...•.•..•...••.... 2685
mdance-when material, when not ............ ,............. • .......... 2686
amendments may be made without costs ..••....•..•..••..•..•••....... 2687
when allegations unproved, no variance ............................... ~688
amendments of-may be made at any time on terms ......•••.••.•...••••• 2689
errors ancl defects when disregarded ...........•.•...•...•....•........ 2690
do not entitle party to a continuance....... . .......................... 2691
manner of making, prescribed ......................................... 2692
interro,qatories-when may be annexed to pleading ..••......•••.•••...•.. 2690
how to be answered .....•....•...•.•.•••..•......•.............•....• 26\J4
time of answering .................................................... 2693
when not to cause delay of trial. . . .. .. .. • . .. . . .. . • . . . . .. .. .. .. .. . . .. . . 2696
matter of answer, how distinguished......................... • ....... 2697
manner of verifying .................................................. 26\J8
wht>n on failure to answer, deemed true. • . • . . • • • . . . . . . . . . . . • . . . • . • . . • • . 2699
court may compel answers to................. .. .. . . . .. . .. . . . .. ....... 2700
demal of time, sum, quantity or place, when sufficient ................... 2701
when time is material. must be stated .................................. 2702
place stated only when of the substance of issue ..................•..... 2703
evidence admissible under a denial.......... . . . . . . . . . . . . •. . . . . . . . . . . .. 27(•4
counts and divisions to be separate and numbered ....•.................. 2705
may be corrected on motion ...........••............•.•.•..........•.. 2706
sham and irrevelant defenses, stricken out .....................•....••.. 2707
private statute, how pleaded ........................................... 2708
published. rules of court,taken judicial notice of...........•....•...•..•• 2:709
inconsistent defenses allowed, how verified ...........•..•.••.•.•..•.... 2710
when an exception must be stated in pleading ..••...........•.•.•...... 2711
allegations not denied, taken as admitted .............................. 2712
may be made more specific on motion ................................ 2713
how judgments pleaded ................•..•.......•........•••...•..•• 2714
how conditions precedent alleged........................ .. .. .. . ..... 2715
when plaintiff's capacity stated as a legal conclusion....... . • : . •••.... 2716
when not sufficient to deny in terms of allegation ...••...•.•••••.•••.•.. 2717
what matters must be specially pleaded . . . .. . .. . .. .. .. .. .. . • .. .. .. .. .. . 2718
redundant and irrelevant matter stricken out ..•....•.•.•••.....•..••...• 2719
indefinate allegations made specific on motion ...••.•..•.....•.......•. 2720
title of cause not to be changed on appeal. . . . .. . .. . . .. . . .. . . .. . . .. .. .. . 2721
matters of judicml notice not pleaded... .. ... .. .. .. .. .. .. .. .. .. .. . . 2722
conveyances stated according to their legal t>ffect. . . . . . . . . . . . . . . • . . . • . . 2723
commencement of a superior estate need not be stated ......•..•.•.••.... 2724
kind or species of personal property to be alleged ....................... 2725
real property and right in, must be alleged ............................ 2726
when malice to be proved, m"ust be alleged ............................. 2727
breaches of conditions of bond alleged ................................. 2728
unnecessary allegations need not be proved .....•....................... 2729
when copy of instrumt>nt annexed, deemed genuine ...........•......... 2730
supplimental-may be fileu, when .................................•..... 2731
abatement-matter of, stated in answer ................................... 2732
to be stated according to the fact ...................................... 2730
consolidation-of actions, when made .................................... 2734
when pleadings lost, may be substituted ................................ 27J5
record not to be amended without order of court ................•...•... 2736
issues arising on, are of law and fact ................................... 2737
how issues defined. . . . . . . . . . . . . • . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . 27:37
how issues of fact arise .................•....................•...•.•.. 2738
dPfense arising after suit brought, how pleaded .......................... 2733
when special execution pray, must state grounds of prayer ...•.••........ 28-~2
when a party may admit and recover costs .............................. 2938
in supreme court-when no right to prosecute appeal. ...........•........ 3213
in actions to test official and corporate rights ..•...................• 3349-3!332
in justice's court-may be written or oral. .•...•...••........•...... 3530, 3531
may file in appeal, cases from justice's court, when .......•..........•... 35116
in criminal actions-by defendant ....................................... 434-5
must be in open court, and may be oral. .. . .. .. .. .. . • .. . .. .. • • .. .. .. .. . 4346
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PLEADING-CONTINUEDdemurrer to indictment, causes of...•..•....•....•................ 4352, 43-53
bearing upon ...............••.............................. 4354
proceedings, when sustained ............................ 4355-4337
proceedings, when overruled. . • • . . • • . . . . . . . . . . . • . . . . . . • . . . . . . 43.58
pleas to, what are they .....••...•.....•.•.........•.................. 4359
forms of pleas to indictment ..................................... 4360, 4367 n
of guilty can only be put in by the defendant.............. 4361
may be witbdmwn before judgment.. . . . . . . . . . . . . . . . . . . . . 4362
of not guilty, efl"ect of................................... 4363
defendant standmg mute, plea of not guilty entered for. . . . . . . . . . . . . . . . . 4367 n

Page.

1021
1021
1021
1021
1021
1022
1022
1022
1022
1022

PLEADINGSdefinition and enumeration of..............•...................••..... 2645 n
667
must be subscribed by party or attorney ..•••.•.....................• 2669 n
675
when and bow to be verified .......•.........•.•.................. 2669--2680 ns 675, 676
amendmPnts of, when and on what terms ........................ 2686-2692 ns 678-681
in criminal cases . . . . . . . . . . . . . • . • . ...................•.......... 4339-4363
1021
PLEAS TO INDICTMENTSwhat pleadings on part of defendant •.............•....................
f.,rms of, and may be oral. ................................. 4346, 4360,
of guilty can only be put in by defendant ...............................
may be withdrawn before judgment .................................
of not guilty is denial of allegations of indictment ...•.............•....
not guilty entered for one standing mute ...............................

4345
1020
4359 n 1020-22
4361
1022
4362 n 1022
4363
1022
4367 n 10::!2

POISONmingling with food, punished ......•............ , .................... . 3877

917

POLICEcity council may establish ........................•.................... 52.5
council in cities of second class may elect .............................. . 5i:l2

120
123

POLICE COURTestablished in cities of the first class .................................. .
jurisdiction of ............................................... , ..... , ..
'always open for the despatch of business ..............................•
appeals from, to district court .....•........•........•.................
proceedings in regulated by provisions of code ......................... .

542
543
545 n
4707

126
126
127
127
1072

POLICE CLERKelection or appomtment of ........................................... . 542
cannot act as attorney in police court ......................•............ 542

126
126

POLICE JUDGEelection of in cities of first class.......................................
powE'rs and jurisdiction of... . . • . . . . .. . . .. . . ... . . .. .. .. . . .. . . .. . . • . . . •
when city council shall appoint........................................
compensation of, ch. 56, laws of 1878............................... . .
when ma.yor to act as. . . . . . . . . . . • . . • • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . .

123
126
126
135
127

546

535 n
543
542
544 126-7,
547

POLICY. See INSURANCE; LrFE.l:!>SURANCE.
POLLSWhen opened and closed............... .. . .. .. . .. . . . .. . . . .. . . .. .. .. . • 611 ,
165
166
poll books--prepared and furnished by county auditor..................... 615
166
names of voters entered in, by clerk..... .. .. . . .. . .. .. . . .. .. .. . . .. . . .. . 621
168
returns of election made in books. .. . . • . .. . . .. . . .. . . .. . . .. .. .. . . .. . . . . • 628
168
what disposition made of. . . . . . . . . . • • • . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . 629
POOR126
out doors, relief furnished to in cities of first class... . . . • . . . . . . . . . . . . . . . 538
367
when relatives of to maintain ..................................... 1330-1332
proceedings t.o compel maintenancE' ...............•............... 1;333-1341 367, 368
appeal allowed from judgment ........................................ 1342
368
368
children abandoned by parents, property may be seized .................. 134:3
368
title of property seized, vested in trustees. . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . 1344
368
when affecting real estate, entered in incumbrance book........
1345

88
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POOR-CoNTINUEDinventory of property taken .•••.•••.•.•••.•.•.•••••••.•••••••.••..•••• 1346
when discharged or sold ...••..••..••..•••.••••.••..••...•.••.•.•...• 1347
restored if security be given .......................................... 1348
defendant may demand jury trial. . . • . . • • . . • • . . • • . . • • • . . . • . • • . • • • . . • • . • 1349
county may maintain action for support of. . . • . • • • • • • • . . • • . . • • . • • • . . • • . . 1350
distant relative may sue more near one ................................ 1351
legal settlements, how acquired ...•..••..••..••.•..••••..••....••.•... 1352
how lost ...•••..••..•....•.•.•.••..•••.•....••...•.. 1353
having no settlement, how disposed of. . • • . • • • • . • • . • • • . . • • • • • • . . • • . .. • . 1354
may be warned to depart. . . • . . • • . . • . . • • • . . • • . • . . • • . . • • . . . . . . • • . • . . . . . • 1355
warning to be in writing; how served .................................. 1356
removal of, when settlement in another county ...•..••..••..••.......•.. 1357
county of settlement of, liable for relief, etc............ • .•..•.•...•..•• 1358
order of removal bmding, unless notice of contest given •.•..••..••.•••• 1359
mode of trial of contest... .. . . .. . . . . . • .. . . . .. . • • . . ................... 1360
trustees may afford relief when; kind of afforded ...•.•••.•••..••.••...•• 1361
board of supervisors may appoint overseer, when ..••.•••.•••..••.•••..•• 1361
poo~ perso_n required. to work, when .................................... 1361
fannhes of Iowa soldters, how cared for.. . . . . • • . . • . • . • • • . • • • • • • • . . • • . . • . 1362
expenses when paid out of county treasury.............................. 1363
trustees have charge of, when no poor-house .•••..•..•••..•••••.•••..•• 1864
application for relief of, how made ..................................... 1365
bill certified by trustees, paid by county, when ..••.•.•••.•••••••..•..••• 1366
allowance for, when made ......•...•...•..•..•••.•.•..••••••..••.•...• 1367
appeal lies to board of supervisors from trustees. . • • • • • • • . . • • . • • • . . • . • . • 1!~68
supervisors may contract for support of................................. 1369
shall appoint person to examine condition of.•...•.......•..• 1370
contractor may employ paupers, when .................................. 1371
poor-house-board of supervisors may provide......... . • . . . . . . . . . . . . • . • . . 1372
committee make contracts, prescribe rules, etc .......•...•........•.... 1373
to appoint stewart, duties and compensation of....•.•.•........•..• 1374, 1375
may employ paupers, when ............................................ 1376
admission to, only on order of township trustees, except .•••.••..•..•.... 1377
when poor children may be bound out. . .. . .. .. .. . . . . . .. . • .. .. .. . . . . . .. 1378
when pauper discharged from poor-house ............................... 1379
visitation of, when and by whom ...................................... 1380
expense of poor-house paid out of county treasury .•.•.......•..••••.•... 1381
support of poor may be let with use of poor-house .••...••.•.••...•.•.•.. 13tl2
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POOR CONVICTShow liberated from imprisonment ...................................... 4611 n
punishment for making false schedule by ..•.••.••••.•••..••••••.•.•.•.• 4612
POOR·HOUSE. See PooRboard of supervisors may provide .......................................
committee ma'y make contracts, sales, etc ...•••.•..•..•.••.............
steward of, appointed by board of supervisors ....•.•••..•..••.••... 1374,
paupers may be employed in, by steward ...............................
admission to, on order of township trustees .•••..•••••..•.....•.........
when poor children bound out ........................................ ·
when pauper may be discharged ...................... ; ............ · ...
visitation of, when and by whom. . . • . . . • • . • . • • . .. • . . .. .. . .. . .. • . . . .. . .
expense of, paid from county treasury. . . . . • • • . • . • • • . • . • . . . . • . • . . • • . . . . .
support of poor let, with use of.................................... · ..•
POSSE COMITATUSsheriff may call out when necessary. . • • . • . • • . • • • • • • • • . • • • • • • • . . • . • • . • • •
military when resisted ..............................
POSSESSIONmortgagee of personal property entitled to •.•..•..•••..•...••.•••....••
mortgagor of real property, entitled to .................................
who to take, of vacant office...........................................
constructive of real property .. : ........................................
when to be proved m real acbon ......................................
adverse, does not prevent conveying interest in ........•....•...........
writ of, when to issue.. . . . . . . . . . . . . . • • . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . .

37~

372
372
372
372
373
313
il73
373
373
873
373
373
374
1060
1060

1372
1373
1385
1376
1!'177
1378
1379
1380
1381
1382

372
313
373
373
373
373
373
373
373
374

340
4145 ·

76
988

1927 n
1938 n
788
1928
3254
1982
3266 n

524
526
189
524
7D9
524
· 801
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3273 n
3611 n
3924
3926

802
853
928
929

POSTHUMOUS CHILDRENinherit as if no will had been made. . . . . . . . . . . . . . . . . • . . . . • . • . • • • • . . . . • . 2334 n
shares of to be taken ratably from sh.tres of legatees ...••.•••..••...•.••• 2335

608
608

POSTINGfor not accepting challenge to fight duel, punished .•••••.••.•••••.••.••. 3855

912

POSTING NOTICESmay be proved by affidavit .•••••.........•..••...•.•••••••••••••••.••• 3698 n

872

POTATOESstandard weight of bushel of...... • . . . • . . . • . . . • • • • • • . • • • • • • • • • • • • • . • • • 2049

552

PORT WARDENSwhen appointed or elected.............. . . • . . • • • . • • • • • • • • • • • • • • • • . . • • 528

121

POSTPONEMENT OJ<' TRIAL. See CoNTINUANCE.
POWER OF COUNTYwhen sheriff may call out ....................•.•••••.••••••••••••• 340, 4145
insufficient, duty of governor..................................... 4148
POWERSof board of supervisors................................................ 303

76, 988
988
66

PRACTICE. See AcTIONS AND PLEADING.
PRAIRIEsetting fire to, punished, when ................................... 3889, 3890 n

919

PRECEDENCEcriminal cases have, over other cases in court .•....••....••..•••...•..•. 4532

1048

PREFERRED STOCKrailway corporations may issue ....................................... 1286
convertible into common stock .....................••.....•..........• 1287
railway corporations may issue, to pay bonded debts, when, ch. 20, laws
of 1874 ......................................................... .

33.5
335

PREGNANT WOMANproducing miscarriage on, punished.... . .............................. 3864 n
PRELIMINARY EXAMINATIONSdefendant to be informed of the offense charged .....•••.........•...•.. 4226
time given to send for counsel. .............................. 4227
may have change of venue ............•••................... 4228
adjournment of................................................. 4229, 4230
during, defendant may be admitted to bail .......•...•. 4231, 4232
subpoonas for witnesses to be issued .................................... 4233
defendant may take depositions to be used on ............•.......... 4234-4236
is a competent witness on his own behalf................. 42;.!7, 4238
exclusion of witnesses and persons during..•......•............... .4239, 4240
testimony to be reduced to writing..................................... 4241
magistrate to certify papers ............................................ 4242
judgment of. ......................................... 4243, 4244
commitment of defendant ......................................... 4245-4247
witnesses required to give security for their appearance ...•......... .4248-4251
magistrate to return papers to district court ...........................• 4232
information ordered by ..................................... 4253
papers taken on, laid before grand jury ................................ 4289
PRELIMINARY INFORMATION. See CRIMINAL PROCEDUltEdefinition of.......................................................... 4111
form and substance of, and when filed... . . . . . . . . . . . . . . . . . . . .......... 4185
· warrant issued upon .........••......................••.............. 4186

335
919
9fl9
999
999
999
9£19

1000
1000
1000
1000
1000
1001
1001
1001
1002
1002
1002
1007
982

\)93

993
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P RE.\11 Ul\ISinsurance companies taxed on.. • . . . • . . . • • • . . • • • • . • • • • • • • • • • • • • • • • • • • • • • 807

196

PRESENTMENT. Sre INDICTMENT.
PRESIDENT OF SCHOOL BOARD. See ScrrooLs.
PRESIDENT OF STATE AGRICULTURAL COLLEGEpowers and duties of. . . . . . . . . . . . . . . . . . . . . . • • . • . • . . • • • • . • • • • • • • • • • . • • • • 1611
and secretary are board of audit............................. . . • . .... 1613
must take and subscribe an oath ....................................... 1615

452

PRESIDENT OF STATE UNIVERSITYa member of the board of regents ..................................... 1587
appointed by board of regents............ .. .. .. .. .. • .. .. .. .. .. .. . . ... 1596
shall report to board of regents condition of institution.. . . . • • • • • . . . • . . . . 1600

446
447
448

PRESUMPTIONin favor of persons acting as a corporation. . . . . • • . .. • . • . • . .. • .. . . • .. .. •
tax deed... . . .. . . . .. . . .. . . . ... . . . .. . . .. • • . . • • • . . • . . . . .. . . ..
admini&trator's deed .......................................
sheriff's deed ..............................................
signature of officer giving certificate .........................
seal and signature of officer taking depositions. • • • • . • . . • . . . . .
inferior tribunals ............................•..........•...

1089
897
2400
3126
3711
3696
3669

45~

45:3

n
n
n
n
n

273
226
616
769
874
Sil
868

PRETENCES. See FALSE PRETENCEs ..............•..••••••..•••••••. 4073-4088 ns

972

PREVENTION OF PUBLIC OFFENSESwho may resist, and in what cases ................................ 4112, 4113 n
when one may aid another .............•....•..•.•.••....•..•...••..•. 4114

982
982

PRIESTnot to give as testimony confidential communications ....•..•.........•.• 3643 n

860

PRINCIPALof college for the blind to nominate officers of college .......••.....•..•. 1670
to report to governor .................................................. 1677
to make and certify account of clothing furnished pupils, to county treasurer ............................................................ 1678

465
466

PRINCIPAL AND SURETY. See SuRETYjudgment against, first enforced against property of principal. ...........
meaning of the term ·• surety".. . ..................................
order of liability to govern ...........................................
not unless recited in judgment.. . . . . . . . . . ...............•••.••....••..

3039 n
3040
3041
3042 n

753
75B
75a
753

PRINTINGincluded in terms " writing" or "written " . . . . • • . . . • . . • . • • . • • . • • • • . • • •

45

PRIORITYof mechanics' liens ............................................... 2139-2141

466

12·
579

PRISONERjailor or other officer suffering to escape, punished ..•.••...•••..•••• 3953-3955
933
aiding- or assisting to escape, puni~hed ...........•........•.••..... 3956-3958
!l:~3
escapmg from county jail. punished ..............•..................... 3959
~J!14
in penitentiary; original notice, how served on ...............••........• 2617
660
in jail, required to labor ......................................... 4736, 4737 n 11)78
to be credited with .................................................... 4741 n · 1079
cruel treatment of, punished ........................................... 4742
107~
insulting when at labor, punished .................................... 4743
1019
PRIVATE PROPERTY. See CoNDEMNATION OFcannot be taken to pay debts of public corporations ..................... 3048 n
when and how taken for works of internal improvement ............. 1241-1272
when taken for public ways to mines, ch. 34, laws of 1874...............

il29

PRIVATE PROSECUTORname of to be indorsed on indictment; liable for costs, when .•.•...••.... 4292 n

1008

7G4
3~0
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PRIVATE SEALSexcept those of corporations, abolished ................................ . 2112 n
contracts in writing. import consideration ...........•..•............... 2113 n
want or failure of consideration may be pleaded as defense, except..•..•.. 2114

Page.

568
569
569

PROBATE. See EsTATES OF DECEDENTScircuit court has exclusive jurisdiction in ................................
always open to probate business ...........................
to determine notice to be given ............................
clerk in vacation may appoint executors, etc ..•.•...•.•.•.•..•......•...
orders of clerk, when set aside ...........•...•..•....•..•.......•.....•
when judge a party eause goes to district court ..........................
case in jurisdiction of two counties, first takes .•...•.......•..•....
jurisdiction co-extensive with state ...............................
authority or process revoked.. . . . . • . . . . . • • . • . • . • . . . . . • . . . . . • . • . .
bonds filed and approved by clerk ......................................

2312 n
2313
2!314
2315
2316
2017
2318
2019
2820
2321

606
606
606
606
606
607
607
607
207
'207

PROCEEDINGS AUXILIARY TO EXECUTIONjudgment debtor may be examined ............................... 3135,
by whom order for granted ..........•.......•....•.........•.........•
examination to be reduced to writing ...................................
witness may be heard........ • . . . . . . . . . • . . . . . . . . • • • . . . . . . . . . . . . . . . . . .
property found to be levied on .........................................
receiver appointed to take charge of.. ..................................
may sell and convey interest of debtor ..........................
sheriff may be ................................................
proceedings continued from time to time ...............................
debtor failing to appear, guilty of contempt............................
orderto be in writing, service of. ......................................
compensation of officers, etc. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
debtor may be arrested ................................................
to be released on giving bond ...................................
action by equitable proceedings may be brought.. . . . . • . . . . . . • . • . . . . . . . . .
answers enforced by process of contempt.. . . . . . . . • . . . . . . . . . . . . . . .
lien created from service of notice.. • • .. • • .. .. . .. . . . . . . . . . . . . • . ..
surrender of property enforced ...................................

3136
3137
31::l8
3139
3140 n
3141
3142
3143
3144
3145
3146
3147
3148
3149 n
3150
3151
3152
3153 n

770
771
771
771

PROCEEDINGS TO REVERSE, VACATE OR MODIFY JUDGMENTS OR ORDERScauses for in courts where rendered .....•........•.•................... 3154 n
by petition for new trial, when to be filed ................................ 3155 n
to con-ect mistakes, etc., by motion .................................... 3156 n
for fraud, etc., by petition.. . . • . • • . • • . . . . . . • • . . . . . . • • • . • . • • . . . . . • . . . . • . 31fJ7 n
issues and pleadmgs to be as in ordinary actions .....•.••..•...........• 3158
must be a valid defense or cause of action ............... ; .. . • .. .. . • .. . • . 3159
grounds to vacate or modify to be first tried........ .. .................. 3160 n
inJunction may be obtained in ..................................... 3161
on affirmance of, damages may be allowed .............................. l:H62

7'11
771
771
772
772
772
772
772
772
772
772
773
773

77:l
774
775
776
776
776
777
777
777

777

PROCESS44
dated the day of issuance and atteRted by clerk.... .. .. .. .. .. .. .. .. . .. .. 188
76
issued by lawful authority served by sheriff or deputies.................. 337 n
76
not to be made by sheriff, d'lputy, coroner or constable................... 342
77
in hands of sherifi' or deputy at expiration of office, how executed. . • . . . . • . 344
who to serve, in ca~e of death of sheriff.. .. .. .. .. . . .. .. . .. .. • • • • • .. .. . . . 346
77
when to be served by coroner.......................................... 350 n 77, 78
1015
upon indictment, is a bench warrant ................................... 4q18
1015
court to make order on indictment to issue .............................. 4319
1015
clerk to issue ...••....•....••...••..••..•..•..•••.••.•........••.•.•.• 4320
1016
form and contents of............................................ 4321, 4322
1016
service of, and return ..••.....••.•••..••••••••••••••••.•••.•••.• 4320-4325
1016
against a corporation, a notice.. • . . • • . . . . • • . • • • • • • • • • • • • • • • • • • • • •••. 4326
PROCLAMATIONcalling an election issued by governor ............................ 577, 579

160

PRODUCTION OF BOOKS AND PAPERSdistrict or circuit court may compel the ................................ 3685 n
party asking for, to file petition ....................................... 3686

870
870
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PRODUCTION OF BOOKS AND PAPERS-CoNTINUEDcons~quences of failure to produce ..................................... 3687
party callmg for, not compelled to use as evidence .•••.•••••••.•••••••.• 3688

870
b71

PROHIBITION. See INTOXICATING LIQUORS.
PROMISSORY NOTES.

See NoTES AND BILLS.

PROMISES. See STATUTE OF FRAUDSof one party to pay the debt of another must be in writing .••••••••••••• 3664 n

865

PROOFwhen allegation is wholly unproved, deemed a failure of..•••.•.••.••.••• 2688
not compelled to adduce more than sufficient to recover.....•..••.•••.••• 2729 n

679
686

PROPERTYincludes both real and personal . .. . . .. . . .. . . . .. .. . . . . . . . .. • . .. • . • . • . . .
may be acquired, conveyed, or devised, by aliens ....•••..•.•..........•
disposition of, when void ........•..........................•.•.•.•...
may be acquired, conveyed, or devised, by married woman ...•..••...•••
of partnership, how attached for individual debt ........•.•.••••........
how levied on under execution ...•...••..•...••..•• 3053,

11
519
521
588
7!19
756

45
1908
1920
2202
2973
3054

n
n
n
ns

PROSECUTING WITNE~Swhen costs taxed against on preliminary examination ......••.•••..•...• 4254
costs awarded against, when prosecution malicious ...........•......•... 4292 n
in trials before justices, taxed against ............................. 4691 n

1003
1008
1070

PROSTITUTION.enticing away unmarried females for purposes of, punished .•.•..••..••.. 3865 n

914

PROTESTnot made on holidays.. . . . . . . .. . • .. . . . . . . . . . .. . • • . . • .. .. . .. . • . .. • • . • 2094
notice of, and how served ........... .'......•...•.......•...........••• 2095 n
certificate of, admitted in evidence . • • ................................ 3668 n

564
564
867

PROVISIONSselling diseased or unwholesome, punished.: .•..••.•••.•••..•••••••.... 4035

949

PUBLICATIONarts of the general assembly in newspapers. . • . . . . . . . . . • • . . • . . • . • • • • • • . • 33
6
compensation for, in newspapers....................................... 44
10
of notices, who to designate papers .......................... !. .. . . . . . 306 n
68
of original notice, when and how made .......... , .....•...•....... 2618-2620 ns 661, 662
personal service out of state, superaedes ......... : . ..................... 2621 n
662
legalization of service by, in certain cases. ch. 124, laws of 1880..........
662
service by, on unknown defendant ................................. 2622-2625 662, 663
of establishment of highway must be made............................ 936 n
240
of notice of sheriff's sale, when ....................................... 3080
761
PUBLIC BUILDINGoath of person controlling or managing .............................. . 126
contracts for, in excess of appropriation, prohibited .....•.....•.•••••••. 127
erection of, when to be submitted to vote of people ...•..•••••.
309 n
PUBLIC GROUNDSwithin city, council to have charge of ................................ ..

527 n

25
26
69
121

PUBLIC LIBRARYto receive one copy of all public documents ............................ . 131
cities may estabhsh and maintain ..................................... . 461

26
103

PUBLIC MONEYcontracts contemplating an expenditure in excess of appropriation, prohibited .............................................. : .••...••.. 127
cannot be appropriated to any sectarian institution ...........•.......... 552

147

26
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PUBLIC OFFENSE-

civil remedy not merged in ............................................ 2526
defined and how classed......................... .. .............. 410~107
resistance may be made to commission of .............................. 4112
who may make ........................................ 4113, 4114
jurisdiction of .............•..................................... 4155-41.17
when part committed in one county antl part in another ..• 4159
when committed near the boundary of two or more counties 4160
on boat, raft, or vessel .................. 4161
kidnapping, etc .............•.•........................ 4162
bigamy ............................................... 4163
conviction or acquittal in one county a bar to prosecution in another ...... 4164
certain, may be compromised ..................................... 4708-4711

43.'~

n

981
982
982, 983
989
n
989
n
989
989
990
990
990
1072, 1073

PUBLIC OFFICERofficial bonds of, how construed ................................... 3368, 3369 n
cannot be examined as to official confidential communications ..•......... 3644
making false entries and returns, etc., punished ........................ 3968

817
860
935

PUBLIC PARKScities may purchase or condemn ground for.............................

470

105

PUBLIC PROPERTYexempt from execution ............................................... 3048 n

PUBLIC SCALES. See WEIGHMASTER OFwhat are to be deemed ................................................ 206.5
keepers of, must take an oath .. • .. .. .. . .. .. .. .. .. .. .. .. .. .. . .. .. .. .. .. 2065

754
555
555

PUBLICITYof sheriff's sale is constructive notice ofrights of purchaser .............. 312.5 n

PUBLIC VEHICLES-

cities may license, tax, and regulate.. .. .. . .. .. . .. .. .. .. . .. .. • .. . .. .. . . 463

769
104

PURCHASERatjudicml sale protected against new trial. ............................ 2878 n
reversal of judgment not to affect ....................... 3199 n
of land on execution, may maintain action of trespass or waste ........... 3339

QUALIFICATION FOR OFFICEno officer to enter upon duties until qualified....... .. ................ .. 670
of governor and lieutenant-governor .................................. .
of members of the general assembly ....................•...••........•
of judges of supreme, district and circuit courts ...•..•......•.........
what officers not required to give bond ............................... ..
what officers must give bond, form of................................. .
oath of judge, form of.•.•....•..........................••.•.........
oath of officers required to give bond, form of ...................•.. 675,
bonds of state, district, county and township officers, to whom given ..... .
penalties of official bonds, minimum of............................... .
liabilities of parties to official bonds ................................. ..
bond must have at least two sureties; qualifications of sureties ...•.......
state printer's and binder's bonds must have three sureties .......•.......
official bonds, by whom approved . . . . ...........•.....•......... 680,
oaths and bonds of officers, where filed ................................ .
record of officer's bonds kept by county auditor ......••.....•••..•..•..•
penalty for entering upon office without having bond recorded .......•....
when governor and lieutenant-governor shall quahfy. . . . . . . • . ••......•.
failure of to qualify, deemed a refusal to serve..... . •.••..............
time to quality when election is contested .............................. .
how bonds to be construed ..........••..........•....•.•..............
official bonds not void for want of compliance with law ................. .
bond of re-elected officer not approved until all public funds and property
accounted for ................................................... .

719
788
814

671
672
673
674
674 n
671
676
677
618 175,
n
679
679 n
681
682
683
684
685
686
687
688
689

174
174
174
174
174
174
174
17.5
175
176
175
176
176
176
176
177
177
177
177
177
177
177

690 n

177
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QUALIFICATION FOR OFFICE-CoNTINUEDtemporary officer must qualify... . . . .. . . .. . . .• . • •.• • • . • • •• • • •. • • •. . • • • 691
persons appointed to office, how to qualify. . • . . • . • . . • • • • • • • • • • • . • • • • • • . 787

178
189

QUALIFICA'fiONS-oath of surety as to, required in all cases. • • • . . . • . . • . . • . . . • • • • • • . • • • • • • • 250 n

54

QU ARTERl\IASTER-GENERAL-·
adjutant-general to act as, § 11, ch. 74, laws of 1880 ..•....••.••.•••••• ,

261

QUESTIONSmay be submitted to vote of electors as to increase of supervisors.........
of erecting public buildings in counties.................................
of police regulations in counti~s, submitted to voters....................
mode of submitting, to voters ..................................... 310,
annexed to pleadings. See INTERROGATOIUES .........................
must be written down in taking depositions .............................
when clerk to annex cross ............................................

299
64
303 sub 24, 67
309 n
69
311 ns 69, 70
269:3 n
681
3735
879
3728
878

QUARRELSstirring up, punished ................................................. 3964
QUARTERLY BANK STATEMENTSwhen, to whom made and what to contain ..............................
auditor of state may require additional reports ..........................
when receiver will be appointed for bank ...............................
willful failure or neglect of officers, forfeits privileges. . . •. . . . . . . . . . . . . . . .
cri_minalliab_ilit~ for failure to report ...................................
ex1sbng mshtutwns, how affected by code ..............•......•...•....
amount of capital required ...........................................
organization and management of savings banks, ch. 60, laws of 1874 ....•

935

1570 431,432
1571
4R2
1572 n
4:~2
1573
4::12
1574
432
1-575
432
1576
4il3
433

QUANTITYwhen to be alleged in pleading ........................................ 2701

682

QUALITY OF EST ATEhow alleged in pleading .............................................. 2724

686

QUIETING TITLEaction for, when and how brought .. . .. .. ..........................
form of petition in action for ..........................................
defendant in action for, may disclaim title ..............................
action for, to be in equity .............................................

802
802
802
802

3273 n
il274 n
3275
3276

QUINCES.
standard weight of bushel of. .. • .. . . .. .. .. .. .. .. .. .. .. . . .. .. .. . .. . . .. 2049
QUO WARRANTO. See AcTIONS TO TEsT OFFICIAL AND CoRPORATE
!tiGHTS .. · .. ·· ............................. .- ............... 3345-3367

552
llS

814

QUORU~I-

139
297
511
1383

30
64
116
374
1175

RAFTS. See BOATS AND RAFTs; LosT Goonsliability for debts contracted for use of; lien on................... 3445, 3-146
proceedings against ............................................ 3447, 3441:)

830
830

of supreme court, three justices........................................
of boards of supervisors..............................................
council of incorporated town....... .. . .. .. .. .. .. . ... .. ... . ... ... . .. ..
trustees of hospital for insane .........................................
majority of each house of general assembly is, § 8, art. 3, constitution....

RACES. See l\lrLL-DAMS AND RACES ................................. 1188-1206 ns 309-311
RACINGand fast driving on highways punished ................................. 4071

971
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RAILWAY CORPORATIONS-

may ch::tnge corporate name, whelJ. ............................... 1273, 1274
may consolidate; join with, etc., other roads .....•••..•.•..•.•••.••..••• 1275
may make contracts of connection with other roads ..••..•••.•••......••. 1276
may extend lines into other states ...................................... 1277
duties and liabilities of owners, apply to lessees .•••..••.•••.•.••..•.•... 1278
offices of must be kept within the state ................................ 1279
must make annual report to secretary of state ..••..••...••..••...•..•.•. 1280
report may be compelled by order of court .............................. 12-<1
afl'airs of may be examined into, when report not made.... . .•.......... 1282
may borrow money on bonds and mortgage of road ...••....•...•.....••. 128;)
what property mortgage may include ................................... 1284
how mortgage or deed of trust executed ................................ 1285
may issue preferred stock how, ch. 20, laws of 1874 ..................... 1286
mortgages and preferred stock convertible into common stock .....•....•. 1287
must put up signs at highway crossmgs, penalty for neglect.. . . . . . . . . . . • . 1288
liability for failure to erect signs.......................................
liability fur injuries to stock where road not fenced ..••.... ,...... . .•... 1289
crossings near shore of Mississippi river, how constructed ...••.•.....•... 1290
conditions of taxeR vote~ in aid of, may be changed when ..••••...•.•.... 1291
when to transport cars from other roads ................................ 1292
commissionerB to fix rates of transportation, when ..••.•...•.•...•...•... 1293
may hear testimony and parties . .. .. . .. . . .. .. .. .. .. .. .. . . 1294
duties, power and compensation of.. . • • . • • . . . . • . . • . • . . . • . . 1295
officers of, punished for contempt of court when ..•••...•.•••.•..•••...•. 1296
parallel roads, cannot pool earmngs ................................... 1297
drawbacks, when legal and binding .................................. 129/:l
on roads partially constructed ............................. 1299
may make, sale, lease or running arrangements ..••............•.....•.• 1800
lease may be mortgaged for construction bonds . • • • . • • • . . • • . . • • . . . . . . . . . 1801
contracts for stock, when payments of enforced ...•.........•..••.....•• 1302
must report to general assembly, when .............................. 1303
maximum rates annually fixed and posted .............................. 1304
maximum fare for passengers... • • . . . . . . . . . . • • . . . . . . . . . . . . . . . . . • • . . . . . • 1805
rights of legislative control over, reserved. . • • . . . • . • . . . . . . • . . . . . . . . . . . . . 1306
liable for injuries, including employes..... .. .......................... 1307
contracts waiving liability of void.. . .. . .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. .. 1307
contract, rule and regulation of exemption from liability as common carrier,
void . . . . . . . . • . . . . . . • • . . • . . . . . . . . • . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . 1308
judgment against, when a lien on property of.•....••..••..••..••....•.• 1309
transfers near Council Bluffs forbidden ................................. 1310
transfers prohibited at any place out of the state . • . • . . . . . . . • . . . . . • . . . . . . 1311
contracts by, with municipal corporations enforced .••••.••.....•....•... 1312
penalty for failure to comply with the statute • . • . . • • . . • • . • • • . . • • • • . . • • . 1313
what proceedings against, to enforce contracts .....•.•.•...•.•..••••..•. 1314
remedies for violation of statute .................................. 1315, 1316
classification of roads; regulation of <"barges, § 1, ch. 68, laws of 1874....
maximum rates offare allowed, § 2, ch. 68, laws of 1874.................
to make annual report of receipts to governor, § 7, ch. 68, laws of 1874...
board of railroad commissioners; powers and duties of, ch. 77, laws of 1878
assessment of property of, by executive council. . . • • . . . . . . • . . • • . • • . . • . . • • 1317
officers of, to furnish statement of road and business. . . • . . . . . . . . . . . . . . . . . 1318
taxation of sleeping and dining cars of, ch. 114, laws of 1878.............
how railroad property valued for taxation .....•...•...•..•..•...•....... 1319
statement sent to county auditor by executive council. . . • . . . . . • . . . . . . . . . . 1320
duty of auditor and board of supervisors in relation thereto .............. 1321
property of, taxed the·same as that of individuals .•.•..•......•....•.... 13\!2
when these provisions not applicable ................................... 1323
must establish and maintain offices in the state, ch. 68, laws of 1876......
when, may re-locate line, and effect of re-location, ch. 118, laws of 1876..
efi'ect of change upon prior liens and mortgages, \:i 5, ch. 118, laws of 1876.
to what roads statute respecting re-location applies, ch. 152, laws of 1878.
mechanic's liens, extent of against property of. ............••.•...•....• 2132
liable for damages to baggage of travelers ............................. 2183
when companies may straighten streams; proceedings, ch. 191, laws of 1880
may receive aid from townships, towns and cities, ch. 123, laws of 1876...
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RAILWAY CORPORATIONS-CoNTINUEDtaxes f(:nf~ited when railroad not constructed in two years, ch. 192, laws of
1880 ....................................................... .
canceled when company neglects to comply with terms, ch. 192, laws
of 1880, § 2 ............................... · ................ .
when company may issue bonds in lieu of stock, ch. 173, laws of 1878
cancellation of taxE's voted in aid of, ch. 87, laws of 1878 .......... ..
railroad and sleeping car companies to keep open ticket offices, ch. 169,
laws of 18::l0.....................•... , .......................... .
must record evidence of title to land, when, ch. 186. laws of 1880 ..••...•
foreign companies may become possessed of same rights as home, ch. 128,
laws of 1880 .................................................... .
placing obstructions on track, punished . . • • . • • • . . • • . . . • . ......••....•• 3990
shooting and throwing at cars on, puni~hed, ch. 148, laws of 1378 ...•..••
duty of in carrying live stock ..•..•..........•.•....•...•••....••.•...• 4032

Page.

361, 362
362
362
362
368
363
364
909
940
948

RAILWAY COMMISSIONERSto be appointed by govRrnor, ch. 77, laws of 1878, § 3 ...•...•.•••.•••.••
duties of, prescribed, ch. 77, laws of 1878, ~ 2 ......................... .
must report to the governor annually, ch. 77, laws of 1878, ·§ 4 .••••••••.•
salary of, ch. 77, laws of 1878, § 6 .......•..••......••..•....••••••••••
qualification of, ch. 77, laws ofl87tS, § 7............................... .
how &alaries of to be paid, ch. 77, laws of 1878, § 8 .•....••.•...•••••••••
powers and duties of, ch. 77, laws of 1878, § 9..............•.....••••••
to investigate cases of accidents, ch. 77, laws of 1878, § § 14, 15 •..••.•• ;.
RAILWAY AND TOLL BRIDGESwho may construct, and over what streams ......•...•..•..•••.••••.•.••
plan to be approved by board of super"risors ............................
may be so constructed aR to p<tss persons and teams .....•.•.•..•..•...•
may establish ferry until bridge is ready for use ..••..••..•....•.•••..•.•
must not unnecessarily impede navigation ..••.....•••..••....•••.••..•
company may issue bonds and stock........................ • ..........
one director of, must reside in stattJ ....................................
bridges on county line roads, regulations of, ch. 40, laws of 1878 .•.•.••••

348
349
349
350
350
351
351
352
1031
1032
1033
1034
103:5
1036
1037

257
257
258
258
258
258
1l58
258

RAILWAY AND WAGON BRIDGEScities and towns may contract with railways for, across rivers, ch. 5, laws
of 1874 ........................................................ .
liability and control of, ch. 5, laws ofl874., ........................... .
RAPEdefined and punished ................................................
when committed by producing stupor with drugs, etc ....................
proof of penetration sufficient to convict ...............................
testimony of prosecutrix alone not sufficient to convict .•.•.....••.••••...

128
128
3861 n
3863
4558 n
4560 n

913
914
10.50
1050

REAJ, ACTIONS. See AcTIONS TO REcOVER REAL PROPERTY .......... 324.5-3267

798

REAL ESTATE. See REAL PROPERTYincludes every description of real property ......................... 1928-1965

524-532

REAL PARTY IN INTEREST. See PARTmsactions prosecuted in name of, except where otherwise declared .......... 2543 n

641

REAL PROPERTY. See CoNVEYANCE OF REAL PROPERTYall persons having title to, deemed in possession of....................•
term "heirs" not necessary to create a fee simple estate ............•....
conveyance of, passes all the interest of the grrtntor. . . . . . . . . . . . • . . . . . . . .
after acquired interests in, accrue to grantee, when ...............•.....
adverse possession of, does not prevent sale of interest in ................
estate in, may be created to take effect m the future .......•....•.......•
declarations of trust. in. how cre:tted ...................................
man-ied women ma.y convey and encumber, as other persons ............•
conveyance of, by hu~band and wife passes entire interest of each ........
when covenants in deed of, not binding on husband or wife ........•.....
mortgagor of holds title and right of possession ........................
conveyances of, to two or more creates a tenancy in common .............

524
524
524
5M
524
525
52.')
52:5
525
526
5:J6
526

192S
1929
1930
1931
1932
19;33
1934
19:35
19:l6
1937
1938
1939

n
n
n
n
n
n
n
n
n
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Section.

REAL PROPERTY -CONTINUEDvendor's lien for purchase money, when not enforced .................... 1940
conveyance of, not valid unless acknowledged and recorded .............. 1941
when to be deemed lawfully recorded .................................. 1942
acknowledgment of deeds of. See AcK!'IOWLEDmiENT OF DEEDS .•.••• 1955-1965
conveyances of, legalized, ch. 16i, laws of 1878 ..••...............•..... 1966
forms of deeds of..................................................... 1970
of decedents-when and how sold .................................. 2386, 2:387
statement of claims and assets made .....••...................•........ 2388
notice of application to sell, given ..................................... 2:189
to be appraised. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . 2!:190
may be sold in parts .....................•........................... 2391
and at private or public sale ...................................... 2392-2303
must bring apprmsement when sold at private sale ...................... 2::194
ruay be sold on partial credit .......................................... 2:39.j
may be prevented by giving bond ...................................... 2806
effect when conditions of are broken ...•.......................... 2897, 2!198
conveyances of, pass interest of decedent .•••...•.......•......•........ 2399
must be approved by court ............................. 2400
limitation of action to recover ........................................ 2401
when executor may receive rents of.................................... 2402
application of ......................... 2408
to whom executor must account ....................................... 2404
complete record to be made of sale of .................................. 24!32
actions to t·ecover-must be brought. where situate ........................ 2376
for injuries to, where situate or defendant resides. . • . . . . . . . . • • • . . . . . . . . . 2-177
sale of under charge, where situate ................................... 2578
"Petition affecting, when filed in county where situate, charges third person
with notice ...........•...........•..••.......................... 2628
when situate in another county, how charged ........................... 2629
how to be described in actions for injuries to ............................ 2726
when title to be put in issue in justices' courts, to be certified to circuit
court. . . . . . . . . . . . . . . • . . . . . . . . . . . . . . • . • . . . . • . . . . . . . • . . . . . . • . . . . . . . 3335
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527
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n 532, 53:~
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615
615
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61.5
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615
615
615
615
616
616
616
n
616
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616
616
616
617
629
649
640
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649
664
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844

686

RECEIPTperson making tender may demand .................................... 2106
of warehousemen, evidence of title to property. • • • . . • • . . • . . . . . . . . . . . • . . 2171

567
582

RECEIVERwhen and how appointed .......•....•..••..•..........•..••..........
must take oath anu give bond .........................................
power and duty of; subject to control of court ...............•..........
of stolen goods, punished .............................................
may be tried before thief. ............................

2903 n
2004
290-5 n
8911 n
3913

725
726
727
925
925

RECEIVING STOLEN GOODSpunishmentfor ...................................................... 3911 n
receiver may be tried before conviction of thief....... • . • • • • • . . • • . • • . . . • 3913

925
925

RE-COMMITMENTof defendant after giving bail, when allowed ....................... 4601-4604 n

1058

RECOGNIZANCE.
RECORDER.

See BAIL; UNDEitTAKING.

See CoUNTY RECORDER.

RECORDER OF INCORPORATED TOWNIs clerk of council; to make records ................................... .
in absence of, council may appoint ................................... ..

512
513

RECORDSof district and circuit court to be read and signed by judge ....••..•...•• 176
w~1en no~ {lracticabl~ to prepare during term, when signed ......•........ 177
ns
fa1lure of Judge to stgn, does not affect force of........................ .
under control of the court, amendment of....... . .................... . 178
when mistakes in, may be co1Tected........................... • ...... . 179
of court, in what they consist...........•......•.•...•................. 196
the clerk required to keep record books ................................ . 197

116
116
41
41
41
42
42
45
45
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RECORDS-CONTINUEDwhen complete, required to be m<tde................................... 197
whPn affidavit for publication of notice part of....................... . .
of districL and circuit courts kept in one set of books, when.............. 202
evidence of title to land held by railroad companies must be, ch. 186, laws
18tl0 .....................•........•.............................
county recorder-to keep index book and make entries in .............. 1943-1945
deeds and mortgages of town lots recorded in separate books.. . . . . . . . . . . . 19±7
United States and state patents matters of, ch. 10, laws of 1876 ...•••..••
transfer book~ kept by county auditor, entries in ..•....••...•.....••. 1948-1954
may be transcribed by dtrection of bJard of supervisors ............. 1971. 1972
compensation for transcribing ......................................... 1973
transcribed rPcord to be certified ....................................... 1974
certified record to be evidence ......................................... 1975
clerk to keep probate, contents of ..................................... 2490
when he shall make complete record in probate ..........•.............. 249;!
must keep book for "records of bonds" ..............•................. 2493
of court, cannot be altered or amended without order of court ......•.... 2736
of appeal to supreme court, what to contain ........................... 3184
copies of, belonging to public office admissible as evidence .............. 3702
judicial-of this state, and of the federal courts, how authentica~ed ........ 8712
another state, how. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8713
a justice of the peace of another state, how .................. 8714
foreign countries, how. . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3715
executire-acts proved by ...•.•.•.•.......................•.•..•....•... 3716
legislative-acts proved by .............................................. 3717
'RECORD BOOKkept by clerk of district and circuit court...............................

Page,
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197

RECOVERY OF REAL PROPERTYholder of title to, deemed in possession, unless held by adverse possession. 1928
fee simple estate in, may pass without using the term" heirs" ........... 1929
convryance of, passes all the interest ot the grantor, unless otherwise
stated ...................................................•....... 1930
an after acquired interest in, by grantor inures to beneiit of ~ntee ...... 1931
adverse possession of, does not prevent sale of interest therem .......... 1932
estates in, made to commence in futuro ................................ 1933
declaration of trusts in, how executed ................................. 1934
married women may convey, as other persons .......................... 1935
deeds to, by husband and wife pass full interest of each ................ 1936
when covenants in do not bind husband or wife ........................ 1937
mortg~gor of, retains legal title and right of possession..... . . . . . . .... 19:38
jomt tenancies in abolished, except when expressed in deed .............. 1939
vendors lien upon, when invalid agamst vendee ......................... 1940
action for, to be prosecuted by ordinary proceedings ..................... 3245
who entitled to recover .............................................. 3246
plaintiff must recover on strength of his own title ...................•... 3247
additional testimony required when plaintiff is joint tenant or tenant in
common ..•.................................................. 3248
service made on agent of defendant .................................... 3249
petitio11-for, to state daim of plaintiff................................... 3250
abstract of title to be attached to ...................................... 3231
answer-of defendants, to state respective claims .......................•. 3252
landlord may be substituted for defendant .............................. 3253
if defendant makes defense, not necessary for plaintiff to prove his possession ..........••..•...•.. , .....•.....................••......... 3254
action not prejudiced by alienation ..................................... 3205
order granted allowing survey. . . .. . . . . .. . . . .. . . . . . .. . . .. . . .. . . .. . . .. . 3256
must describe property.... .. .................................... 3207
verdict-may specify quantity of plaintiff's estate ........................ 3258
effect of a general verdict in plaintiff's favor ............••.•.....•.•.. 3259
when plaintiff can recover damages only. . . . . .... . . .. . . .. . . .. . . .. • . .. . . . 3260
limitation on right to recover for use and occupation ......•.....•..•..... 3261
permanent improvements set off against damages ..................... 3262
jury may award exemplary damages .................................. 3263
tenant in good faith, lit~ble only for rent in arrear ...........•..•••.....• 3264
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688
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872
874
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798
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798
798
798
799
799
799
799
799
799
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799
799
800
800
800
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RECOVERY OF REAL PROPERTY-CONTINUEDfinding of jury in cases where crops are sown ...........................
writ of posliies~ion to be issued .........................................
plaintiff to have rent of premises after judgment and before possession ..•
new trial-may be granted, if applied for within a year ...•...•.••••••....
notiee of application for, to be served on adverse party. . . • . . • • • • . . • • . . • •
result of, not to affect rights of third persons.. • . . . .. • . .. • . . . . • .. .. • . . • . .
damages recoverable on. . • . . . . . .. . . . . . . . . . . • • • .. • • .. • • • . • • . . • • • . . . • . .
writ of restitution issued. . . . . . . • . . • . • . . . . . . • . . • . • . • • . . . . . . • . • • . . • . . •
action to quiet title-to real property :nay be brought ...•......••••..•.•.•.
form of petition .....................••..•.......•...•.••..•..•..•.••
defendant disclaiming title, to recover costs .••.......•..•....•..•••.•.
action to be by equitable proceedings....... . .........................

Section.

3265
3266
3267
3268
3269
3270
3271
3272
3273
3274
3275
3276

Page.
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n
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800
801
801
801
801
801
801
801
802
802
802
802

RECOVERY OF SPECIFIC PERSONAL PROPERTY. See REPLEVIN AND
DETINUE.
REDEMPTION FROM EXECUTION SALEleasehold estate greater than two years is subject to....••.•.•.•••.•••..•• 3099
765
of sale subject to redemption, certificate of sale issued ...•.•..••.•••..•.. 3101 n
765
within what time defendant may ...................................... 3102 n
765
when creditors may...... . •....••..•..•....••..••...•.•.....•..•...•. 3103 n
766
who deemed a creditor ........................................... 3103, 3104 n
766
creditors may redeem from each other .•••..•....•...•........•......... 3105 n
767
terms of redemption stated ......•..........•..•............••.... 3106-3109 ns 767
when money p<ttd to ~herift', what done ..••.....•........•...••...•..... 3110
767
junior creditor may redPem from senior.................... . . • • • . . • • • .. 3111
767
how creditors may redeem after nine months ...•..•.....•••...•..•• 3112-3117 ns 767,768
mode of making, in such cases ....................... : ...•••....•• 3118, 3119 n
768
redeeming creditor entitled to assignment of certificate .......•.•..•..•••• 3120
769
when part of land sold may be redeemed .......•.•••...•.•.•.•.•....••. 3121
769
of interests of tenants in common, how redeemed ...•.....••.••••...•... i:l122
769
right of redemption is transferrable .................................... 3123 n
769
if no rt>demption, deed made at end of year ............................. 3124 n
769
when purchaser to record shenff's deed ................................ 3125 n
769
sheriff's deed prima facie, regular and admissible in evidence .•••....••.• 3126 n
769
purchaser may recover damages for waste, when ........•.•.••......... 3127
769
definition of terms "defendant" and "plaintiff" ...................... 3128
769
provisions relatmg to. applicable to jushce's courts •..••......•.......•.. 3129
769
real estate sold on special execution subject to ....•......•••..•......... 3i:l21 n
809
REDEMPTION FROM: TAX SALEmanner of making ............................•.••••..•........•.....•
county auditor to give certificate of. ....................•...••...•......
by minors and lunatics, within what time .............................. .
mode of, after deed made .....................•.•..••••...........•...•
REDUNDANT MATTERmay be stricken from pleading on motion .............................. .
REFEREEparties may agree to submit issues to. . . . . . . . . . . . • . . .•..•..............
court may refer certain causes to ..................•....................
all must hear proof, but a majority may decide ...............•.........
vacancies in filled by judge ...............................•.......•....
stand in place and have power of court ...................•...........•
trial by, how conducted .....................................•.....•...
report and judgment thereon ......................•....•.....•.......
finding of facts by, has force of a special verdict............ . ....•......
to sign bill of except.ions .....••.•••...•.•...•....••.•.....•..•.••••..
parties may agree on or court appoint ................................. .
by consent, may be appointed in vacation ............................. .
must be sworn .......•.......•..•........•...•.............•...•••...
reference not made until issues are made up ........................... .
to be under control of court ........................................... .
any one may issue subpamas and process ............................ .
form of procedure by. • . . . . . . . . . . . . . . . • • . . . . . . . . . . • • . . • . . ..•.........
may be appointed on default to determine amount due .......•.•....••..

890 n 220, 221
891 n
~22
892 n
223
89i:l
223
2719 n
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2815
2816
2817
2818
2819
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2872
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703
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· REFEREE-CoNTINUEDtaxation of costs referred to, when ................................ 2942,
appointed in action for J?artition .......................................
to mark ont sh;~res by_vrsible monun:~ents ..............................
make report m wrrtmg, accompamed by plat .................••....•.
allotment of shares by ......................................... 3292,
report of may be set asrde and other referees appointed . ·· • . . . . . • • . . . . . .
before proceeding to sell, must give bond ...............................
notice of sale to be given by ..........................................
after completing Ralc to r'!port to court......... .. .. . . .. .. .. ..........
no conveyance made until money is paid or security given ..••.......•....
compensation of. . . . . . . . . . . . . . . . . . . . . . • . , . . . . . . . . . .........•.......
bribery of, pnnished ..........•......•.•......•..•............•....•..
accepbtnce of bribes by punish lid ......................................
attempt to improperly influenc~>, puni&hi>d .•.•..........•...............
acting corruptly by, punished ........................................

Page,

Section,

2944
3290
3291
3292
3293.
3295
3298
3299
3300
3301
3834
3944
3945
3946
3947

ns
n
n
n

REFERENCE. See RE~'EREEin what cases ordered ..........•...............•................ 2815, 2816 n
proceeding on ................................................... 2817-2830

731
804

805
805
S05
805

805
805
800
806
904
931
932
9:~2

932
702
703

REFORM SCHOOL. See STATE REFORM ScHOOL.
REFUSINGofficer, to execute process, punished .................................... 3949

932

REGENTS OF STATE UNIVERSITYwho compose .....................................•.•...•............
classification of, term of office. . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
to determine course of study ..........................................
meeting~ of, when held.. . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . .
shall appoint executive committee .....................•...............
to elect a secretary and treasur<>r ................................. 1592,
shall enact laws for government of university, and elect psesident, etc ....
authorized to make expenditures.. .. .. .. . . .. .. .. . .. .. . .. . .. .. . . .. .. . .. .
may sell land~, when ..................................................
to r'lport to state superintendent ..............................•........
compensation of. . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
who ineligible to office of........ . . . . . . . . . . . • .........................
not to use funds for preparatory department, ch. 115, laws of 1878.......•

446
446
446
446
446
447
447
448
448
448
449
449
449

1587
1588
1589
1590
1591
L593
1596
1597
1599
1601
1602
1603

REGISTER OF MARRIAGESclerk of circuit court must keep; contents of. ........................... 2197 n
REGISTER OF STATE LAND OFFICEoffice to be kept at seat of government.................................
to preserve and keep records of lands of state..........................
keep sepamte tract books .......................................... 84,
office kept open and records subject to inspection........................
patents issued and recorded, when, and mode of. ...................• 87,
may correct clerical errors, when......................................
receive and preserve field notes, maps, record~, etc......................
when governor may release lands to U. S...............................
when he may quit clarm to proper owner...............................
lists of lands granted by acts of Congress to be made by, when..........
lists signed by governor and attested by register........................
when lists to be evidence of hUe.......................................
what lands not included in lists, or certified.. . . . . . . . . . . . .. .. . . . .. .. .. ..
to report to governor biennially, § 1, ch. 1!:>9. laws of 1876 .............. .
office of consolidated with secretary of state, ch. 206, laws of 1880 ...... .
to be elected in each even numbered year...............................
bond not to be less than five thousand dollars...........................
may appoint deputy.......... .. .. . . . .. . . . .. . . .. . . . . .. .. .. .. .. .. .. . . •
power and duty of.................... . . . . . . . . . . . . .
salary of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . .
to render verified account of fees monthly, to state treasurer .............
salary to be paid monthly. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . .

83
83
85

86
88
89
90
91
92
9;l
93
9a
93

587
19
19
19
19
19
19
20
2{)
2{)

20
20
20
21
26, 27
1101
581
160
17.')
678
18:;
766
767 n
186
3759
883
888
3778
3780
888
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REGISTRATION OF VOTERS-

Section.

assessors to make annually .lists of voters .............................. .
trustees and township clerk, board of registry ...........•..............
what the register must contain ..•.......••............................
board meetings, when held, duties of .................................. .
board may appoint clerk and administer oaths ............•.............
in corporation elections, clerk to prepare lists .•..............•....•....•
who constitute board in cities and towns .............................. ..
in special elections, how lists furnished ................................ .
who constitute board in new township ................................. .
law does not apply, when ............................................ .
false and fraudulent, punished ........•.................•..............

Page••

594
595
596
597 n
.598
599
5!)9
600
601
602
4007

16::
163
163
163
163
164
164
164
164
164
950

effect of when granted by supreme court ............................. . 3201 n
how and within what time applied for ................................. . ~J202 n
rules of supreme court relating to ............................ 87, 88, 89, 90
petition for, must be printed .......................................... . 89

788
788
1211
1211

RE-HEARING-

RELEASEwhen a defense, to be specially pleaded ............................... . 2718 n

685

RELIGIOUS CONGREGATIONSdisturbing of, punished ........................................... 4023-4025

946

RELIGIOUS SOCIETIESmay become incorporated, how organized ..•......•................ 1095,
trustees or managers of, how elected ...................................
may continue corporate powers by conforming to, § 1095 of code ..•.......
may receive property by devise or bequest, saving rights cf widow or child
may change corporate name, and amend articies, ch. 40 laws of 1874 ..... .

1096
1097
1102
1101

275
276
277
276

277

RELATIVESwhen to maintain poor ............................................ 1330, 1331
proceedings against for support of poor ..............•....•...•.... 1332, 1342

367
367, 368

RELIEF. See PooR.
RELOCATION OF COUNTY SEAT. See CoUNTYcitizens man petit.ion board of supervisors for............................
what petition for to state..............................................
remonstrance may be filed.............................................
what notice to lw given, of petition for.................................
when vote on, may be taken...........................................
how election on, to be conducted.......................................
removal of county seat, when voted....................................
how often question voted on.. . . . . . . . . . . . . . . . . • . . . . . . . . . . • . • • . . . • . . . . . .

281
282
283
284 n
285 n
286
287
288 n

59
&9
59
60
60
60
60
60

REMAINDERowner of, may maintain action for waste ................................ 3.'337

814

REMEDIESin civil cases divided into actions and special proceedings ..•....•..•.•... 2504
civil actions defined.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . • . . .. 2505 n
every other remedy is a special proceeding. .. .. .. • .. • .. .. .. . .. .. • • .. .. .. 2506 n

6.'31
631
631

REMISSIONoffines and forfeitures by governor .................................... 4712 n

1070

REMOVAL AND SUSPENSION FROM OFFICEwhat officers may be removed from; causes of...........................
who may bring charges, and in what court.............................
proceedings same as in law actions,....... .. . . .. . . . . .. . . .. . . • . . • .. . . . . .
petition to contain charges and specifications............................
notice and copy of petition served. .. .. .. .. . . .. . .. . .. . .. .. .. .. . .. .. . .. .
removal of clerk of courts operates from both courts.....................
when court may suspend officer........................................
court may supply place of suspended officer, when.......... . . . . . . . . . . . . .
trial and judgment, copy of judgment certified to county auditor..........

746
747
748 n
749
750
751
752
753
754

183
183
184
184
184
184
184
184
184
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REl\iOV AL AND SUSPENSON FROM OFFICE--CoNTINUED-

:parties li<tble for co.~ts ....•..........••......•........•..••.•••...•...•
Judges may suspend clerk and sheriti', when ........•...•....••••.•.•....
district attorney directed to proceed against suspended officer ..••.••..•...
petition need not be sworn to ..•...•..•••........••..................
order of suspension certified to county auditor. • • . . • • . . . . . • • . • . • . ...•.••
of state officers-governor may appoint commission to examine accounts of ..
when defalcation discovered, governor to suspend officer .•.•..•...••.....
conseqm·nces that follow ......••.......•....•......•..•••..•.•........
governor to make tPmporary appointment .•.....••......•...•.•...•....
how state to be indemmfied from loss ................................. .
compensation of commissioners ....................................... .
powerof............................... .

Page.

Section.

755
756 n
757
757
758
759
760
761
762
763
764
765

RENEWAL-

of executions of justice of the peaee, how ............................... 3572

184
184
184
184
184
185
185
11;5
185
185
18.5
185
847

RENDlTIONoffugatives from justice, when .................................... 4174, 4175

991, 992

REPEAL OF STATUTESdoes not revive statute previously repealed ............................. .
of, by code did not affect rights or proceedings ......................... .

45 n
50

10
13

REPLEVIN AND DETINUEaction of, where, and how brought ...................................... 3225
to be prosecuted by ordinary proceedings ..•••.••....•.•••••••..•. 3226
order may issue and be served on Sunday, when •••.•••.••••••••••...... 3227
when third party claims property.. . .. . .. .. .. .. .. .. . .. .. .. .. • .. .. .. .. .. 3228
plaintiff to execute bond before delivery.. .. .. .. .. . .. • .. • .. .. .. .. .. .... 3229
clerk to issue order. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . • • . . • • • . . . • . • 3230
counterpart of order may issue to another county .•....•......••••.•..... 3231
sheriff to execute order, and deliver property to plaintiff.........•... 3232, 3234
examination of defendant, when property is concealed ....•..•....••..... 3233
defendant may retain property by executing bond ......................... 3235
plaintiff may inspect property ..••.•....•....•..•...•.....•.••••••.•..• 32:~6
shenfi' to make return of order, and statement ..• '•......•....•..•••••.... 3237
jury to assess value of. and damages for taking and retaining .••.•....... 3238
JUdgment, form of. ................................................... 3239
execution, form of .................................................... 3240
:plaintiff may have either value or property ............................. 3241
JUdgment for value may be entered on bond ............................ 3242
examination of defendant, when property is concealed after judgment ...• 3243
money judgment in lieu of property, exempt from execution .•••.•••..... 3244
in action to recover, party required to interplead ..•••••.•••••..... 2572-2574
taken on landlord's attachment, who may be sued ....................... 2.j75
i11 justice's court-actions for, how brought.......................... . ... 3605
notice, how served, when defendant not found............... . .••• 3609, 3610

n
n
n
n
n
n
n
n
n
n

n
n

793
794
794
794
79.5
795
795
795
795
79.)
796
79{;
796
796
797
797
797
797
797
648
649
852
85o

REPLYwhen necessary to be filed ...........................................
what it must contain.................. . . . . . • . . . . . . ••.....••...•..•.•
may contain defenses both affirmative and negative ...•••••...•••.••....
may be demurrer to... . .........•.......••..•.•...•••...••..•••••••••
how denial of allegation of, time, quantity, or place stated in .•••.•..•••
divisions of, must be consecutively numbered .•..............•..••.••••
may be corrected by court on terms ....................................
inconsistent defenses stated in .........................................
allegations of, deemed controverted ...................................
in habeas corpus pr<?ceedings, statements of...................... 3481,

REPORTS OF STATE OFFICERS-

2665
2666
2667
2668
2701
2705
2706
2710
2712
3482

secretary of state to make to governor......... . . • • . . • .. .. .. • • .. • . .. . • • 63
auditor of state to make to governor................... • .. .. . • .. . • .. .. 66
treasurer of state to make to governor............................... . • 81
of state agricultural society ...................................... 1107, 1108
of state horticultural society .................................... 1119, 1120
to be printed by state printer.......................................... 105

n
n

n
n
n
n

674
675
675
675
682
683
683
683
683
834
15
15
18
270
281
22

INDEX.

HUH
Section.

Page.

REPORTS OF SUPREME COURTwhen published; contents of, ch. 6, laws of 1880, § 1....... .. . . . . . . . . . .
copyright of to belong to state, ch. 6, laws of 1880, § 2.................. 158
reporter to have no interest in, ch. 6, laws of 1880, § 3........ . . . . . . . . . .
publication of let to lowest bidder, ch. 6, laws of 1880, § § 4-8...........
to be sold to residents of Iowa at contract price, ch. 6, laws of 1880, § 6..
distribution of, how made............................................. 159

33
33
38
3i:l
34
35

REPORTER OF SUPREME COURT. See SuPREME CoURT REPORTERmay take opinions of court, when. .. .. . .. . .. .. .. .. . . .. .. . .. . .. . . .. . .. .. 154
must furnish copies of opinions to publisher, ch. 60, laws of 1880, § 1....
to have no interest in reports, ch. 60, laws of 1880, § 3........ . . . . . . . . . .
salary of, ch. 60, laws of 1880, § 9.................. .. . .. .. .. .. .. .. ..

33
33
33
35

REPRESENTATIVES IN CONGRESSresignation of to be made to governor................... .. .. .. .. .. .. . .

782

REPRESENTATIVE DISTRICTSant! apportionment of members, ch. 116, laws of 1880 .................. .
REPRESENTATIVES IN GENERAL ASSEMBLYmembers of, when elected, and term...................................

188
1102

587

REPRIEVESwhen granted by governor ............................................ 4712 n

161
1073

REQUISITIONfor fugitives from justice .............................................. 4175

992

RESCUEof prisoner from officer, punished ............................ ~ ......... 3958 n

934

RESIDENCE•
when action brought in county of............ .. .................. 2586, 2587 n
RESIGNATIONremoval of notary public from county, deemed.......................... 265
absence of supervisor from county, deemed............................. 298
of civil officers, to whom made........................................ 782

6.52
.56
64

1~8

RESISTING OFFICERin execution of the duties of his office, punished ....•••.....•........•• 3960
or refusing to assist, punished ........................................ 3961

934
934

RESTITUTIONwrit of, when to issue after appeal .................................... 3198 n
order of, in forcibly entry or detainer.. .. .. .. .. .. .. . .. .. .. .. .. .. . . .. .. .. 3624

788
855

RETURNon original notice. what it must state .................................
penalty for defective, amendment of...................................
truth of. how proven .................................................
of sheriff on attachment, what it must state ...•.......•..••..••...•.•.•
RE-TAXATIONof costs. . . . . . . • . • . • . . . • . . • • . . • • . . . • . • • • . . • • . • • • . . • • . . . • . • . • . . . • . . . • . •
REVENUE. See CoLLECTION OF TAXESeach county is responsible for state tax ................................ .
when treasurer a defaulter, amount to he made up .......•.............
when interest is allowed on warrants, holder to receipt for .............. .
treasurer liable to penalty for discounting warrants ..................... .
loaning or using funds ................... .
board of supervisors to settle with county treasurer.............. ·....... .
treasurer to pay over to state treasurer; penalty for failure .............. .
auditor of state may direct how payments shall be made ................ .
to. furnish county auditor statement of county treasurer's
account .......................................... .
county treasurer to deliver successor public moneys, books and papers .... .
penalty for f,1ilure of duty by county auditor or treasuret................ .
auditor of state to refund to counties, ch. 113, laws of 1876..•.•....•..•.•

89

2604
2606
2609
3010

958
959
959
748

2944

731

908
909 n
910
911
912 n 234,
918 n
914
915

234
234
234
234
235
235
235.
235

916
917
918

236
2g6
236
236
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REVERSE-

Page.

proceedings to, in court of trial. •..•..••..•.....•.•..•.........•.. 3154-3162 ns
supreme court may. . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . • 3194

774
787

REVERSIONowner of, may maintain action for waste or trespass ..••..•...•...•...•• 33.'37

814

REVISED CODEwhen evidence, ch. 196, laws of 1880................................. ..

1099

REVIVORdeath of plaintiff does not prevent issuance of execution .......•....•.... 3130 n
proceedings in such case .......................................... 3131, 8132
death of part of defendants does not prevent issuance of execution ....... 3133 n

770
770
770

REVOKEDwills may be, by being destroyed or canceled.. . . . . . . • . . . . . . . . . . . . . . . . . . 2329

REVOCATION-

of notarial commission by governor....................................
secretary of state to give notice of................. . .. . .. .. .. .. .. . .. . ..

608

258
261

55
56

when governor may offer, for criminals. . . . . . . • . • . • . . . . . . . . . . . . . . . . . . . . . 58
corrupt giving or acceptance of, punished ...••...•...............•. 3942, 3943

14
931

REWARDSRIOTS-

defined and punished ....................•••...•.......•...•.•....••..
one alone may be tried for .............................................
how suppressed by peace officers .. .. .. .. .. .. .. .. ............... .4149,
refusing to aid in suppressing, punished ................................
power of county may be called on to suppress.. . . • . . . . . . . . . . . ..........
military is subject to orders of civil magistrate ...•..•...••...••......•.

4067
4068
4150
4151
4153
4154

971
971
988

988

988
9:38

RIGHT OF WAYfor draining mineral lands, when granted ..••.•.•................•. 1233, 1234
for milroai.ls, how obtained ........................................ 1241-1259 ns
obtained to mines and quarries, ch. 34, laws of 1874..............••...•
railroads to compensate riparian proprietors, ch. 35, laws of 1874 ........ .

317
320
329
331

RIGHTS-

bill of, in state constitution ..•

1171

RIGHT OF SUFFRAGEconstitutional provisions relating to .••••••••..•.•....•.•.•.•.•..•....••

1176

RIPARIAN OWNERmay erect piers, cribs and booms in rivers, ch 35, laws of 1874 ..•...•...•
when entitled to damages from railroad company ...................... .

ROADS. See

HIGHWAYS . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 920-968

n
n

3:0:1
331

nil

238

ROBBERY-

as at common law, defined and punished ......•••..•••..•...•....•. 3858--3860 n
when armed with dangerous weapon, punished ..•.•.•.•...........•.... 3859

ROMAN NUMERALS~

deemed part of English language.................

• ........... 45, sub.

22

12

IWLES OF PLEADING-

furnished by the code ................................................ 2644 n

RULES OF PRACTICE-

judges of district and circuit court may make.. • • . . • . . . • • . . . • . . . • • . . • . . . 180 n
when judicial notice taken of.. .. .. .. .. .. .. .. .. .. .. .. .. .. . .. . .. .. .. .. .. 2709 n

RULES OF SUPREME COURT-

relating to practice on appeals.........................................

RYE-

standard weight of bushel of. . . .. .. .. • • • • • .. • • .. .. .. • • .. • . . .. . • .. . . .. . 2049

913
913

667
42
683

1200-1209
· 552
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SAILORwhen he may make oral will. ...•......•..•.•.•••.•••••••..•...•....... 2325

608

SALARIES. See CoMPENSATION oF OFFICERS.
SALES. See SnERIF'F's SALEconditional, not valid unless in writing, acknowledged and recorded ..••..
where possession retained by vendor must be acknowledged and recorded.
of personal property of decedent, court may ·l.irect.......................
real property, when sold by executor of estate..••.....•..•..............
application for, when made ...........................................
notice of application must be given.·................... .. .. . . . . . . . . ..
sales in parcels when convenient, must be made ..................•..•..
court mn.y order sale of whole, when............................... • ..
when sold at private sale ............................................
in other cases sales must be by public auction, after notice .......•...•...
not to be sold at private sale for less than appraisement • • . . . . . . . . . . . . . •
when sold on partial cn·dit of not more than twelve months ...........••.
persons interested may prevent, by giving bond .....................•...
effect when conditions of bond are broken ......................... 2397,
conveyances by executor pass interest of decedent when approved ..•......
approval of, enterPd of record and certified on deed.. . . . . . . . . . . . . . . . . . . . .
limitation of action to recover land sold by executor .............•.......
under execution-notice of to be given....................................
how. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
not affected if none is given ......................
time of to be fixed in .............................
officer may postpone .............•....................................
disposition of surplus by. . • . . . . . . . . . . . • . . . . . . . . . . . . . . • • • • . . . • . . •
when execution may issue after sale ...................................
levy holds good when there is a failure to sell. .. . . .. .. .. . .. . .. .. .. .. . . ..
defendant to be notified of. .. .. . .. .. . .................................
may require real estate to be sold in parcels.. . . . . • . . . . . . . . . . . .
officer may treat as a nullity, when, etc . . . ............................
of real estate, vacated on motion, when, etc . . . . . . . . . . . .. . . . . . . . . . . . . . . .
of lease-hold of real estate, when absolute ..............•..•............
redeemable . . . . . . . . . . . . . . . . . . . . . . . . . . .
in partition-by referees in actions for ....................................
notice of to be given ..................................................
report of t.o be made to court ..........................................
approval of by court... . .............................................
on disapproval of, money and securities to be returned. . . . . . . . . • . • .•.•..
on mm·t,gage of personal prope1·ty-valid in hands of purchaser...•....••••.
of adulterated liquor-punished. . ......................................
milk, cheese and butter-punished ...•...•..•......•••.••..
SALE BOOKclerk to keep, what entered therein .. .. .. . . .. .. .. .. .. . • .. . .. .. .. .. .. ..

1922
1923
2:386
2387
2:388
2:389
2390
2391
2:392
2:398
2:)!)4
2395
2:396
2:393
2:399
2400
2401
3079
31)80
3081
3082
3083
3084
30S5
3086
3087
3088
3089
3090
3098
3099
3298
3299
3:300
3301
3304
3316
4040
4042

n 521, 522
n
522
{jl.j

n
n
n

w
w

n
n
n
n
n
n
R

n

615
611>
61.5
615
615
61.')
615
61.')
61.)
616
616
616
616
616
761
761
762
762
762
762
76:1
768
763
76:3
76:3
76:3
76::1
765
80.5
805
805
806
806
807
949
930

197

45

SALTstandard weight of................................................... 2049

552

SANDstandard weight of............•.................................•.•.. 2049

552

SATISFACTIONacknowledgment of, by mortgagee .................................... . 3327 n
by clerk of the court, when.............. . •........................... 3328 n
ofmechanics'lien when entered ....................................... . 2141

811
811
519

SCALPSbounty, when paid for ............•...•.••••.....•••..........•...•••. 1487
proceedings to obtain ...........•...•.....•......•..............•..... 1488

398
398

SCHOOLSorganization of districts .............................................. .
when left without officers, how supplied ............................... .
division of districts, asseb apportioned...... . ........................ .
every district is a body corporate ......... : ............................ .

472
473
473
473

1713 R
1714
1715 n
1716

::
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SCHOOLS-CONTINUEDannual meetings, when held, and powers of......•......•........•.....
when school house destroyed, may call special meeting. . . . . . . . . . . . . . . • ..
districts may vote mills instead of specific sums, ch. !i7, laws of 1874.....
annual meetings in subdistricts, first Monday in March ............•....
rhairman and secretary appointed, hold election .....•••.••.....•••....
when tie vote on subdirector, decided by lot ............................
number of subdirectors, and mode of choosing .................•.•.... 1 •
board of directors-subdirectors constitute board of..........•........•...
regular meetings of, when held, special meetings .•••..•.•.......•.....
may make contracts and furchases .......... " ........................
mrty select sites for schoo houses .. . . . . . . . . . . . . . . . . . .. . . . . . . . . . • . . . ..
may divide districts, dett>rmine where pupils shall attend .............••.
mrty Pstablish graded or union schools. . . . .. . . . .. .. . . . . . . . . . . . . .. . . .. . . .
~chuols taught at least twenty-four weeks ..............................
person in military service during minority may attend after majority ......
change of books, allowed but once in three years, except, etc ...........•
records, maps, etc., purchased out of unappropriated contingent fund .....
may appoint temporary officers, and fill vacancies ......................
secretary and treasurer to give bond, suit on, when ......................
directors shall examine accounts of treasurer, and settle .................
shall audit claims against the di~trict........................ .
shall visit schools and make rules ..............................
majority of board in independent districts may dismiss pupils ............
certificate of election of president, secretary and treasurer filed ...........
may make rules for government of subdirectors .............••.........•
a majority of directors constitute a quorum .............................
pt·esident-preside, sign warrants and contracts .......................•...
shall represent the district in suits ....................................
secretary-keep records of board and counter~ign orders ...................
to giVe notice of meetings ...........................................
keep accurate accountR of expense~ ....................•.......•.......
to notify county superintendent of terms of schools ......................
to make report to county superintendent ...............................
penalty for failure to report ...........................................
treasurer-to hold moneys and pay orders, and keep accounts .....•........
shall keep each fund separate; make partial payments ..........•..•.....
to receive moneys apportioned to his district ...•..........•..•••...•....
~hall register all orders reported by secretary ........... , ...............
shall make statement to directors, contents of........ . ........•......
subrlirector-to htke oath of office, third Monday of March .................
has power to employ teacher, make contracts, etc ..............•••.••...
to prepare list of heads of families in subdistrict ..............•....•....
slmll report to secretary number of pupils ..............................
when he may dismiss pupil from school. ...............................
teachers-contract~ with, must be in writing ..............................
no person employed to teach without certificate ..........•..............
to keep daily register of school ........................................
and file copy with secretary at close of school........ . . . . . . • . . . . . . •...
general prolJisions-length of school month ......•..............•.•......
schools closed while institute in session .................................
electors may direct what languages taught in ..........................
the bible not excluded from the schools. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
superintendents and directors-women eligible to, ch. 136, bws of 1876.....
superintendent-not eligible to board of directors, etc ..•..•..............
shall examine teach<Jrs, when. . . . . • . . . • • . • . • . . . . . • . . . . . . . . . . . . . • • • . . • .
shall give certificate, when ..............••............................
examination pubhc; record kept of....................................
to hold institutes, when. . . . . . . . . . • • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
transmit receipts of money, to county treasurer .............•..........
may appoint a deputy ...........................•............•......
may revoke certificate .................................................
must report to state superintendent ....................................
penalty forfailure to report .. . . . . . . . . . . . .. . . . . . . . . . .. . . . .. . . . . . .. . .
must conform to instructions, visit schools .....................•........
report to colleges for blind and deaf and dumb .........................
compensation of . . . . . . . . . . . . . . . . . . . . . • • . . . • . . . . . . . . . . . . . . . • . • . . . • • . . .
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1717 n 473,474
1717 ~
474
474
1718 n
475
1719
475
1719
473
1720
475
1721
475
1722
475
1723 n
476
1724
476
172.5
476
1726
476
1727
476
1727 n
476
1728
477
1729 n
477
1730
477
1731
477
1132
478
1733
478
1734 n
478
1735
478
1736
478
1737 n
478
1738
478
1739
478
1740
479
1741 n
479
1742
479
1743
479
1744
479
1745
479
1746
480
1747 n
480
1748
4SO
1749
480
1750
480
1751
480
1752
481
1753
481
17:i4
481
1755
481
1756 n
481
1757
481
1758 n
482
1759
482
1760
482
1761
482
1762
482
1763
482
1764
482
n 482,483
1765
483
1766 n
48:3
1767
483
1768
483
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88:3
1769
4i:i4
1770
484
1771
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484
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484
1774
484
1775 ,
4S4
1776
485
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SCHOOLS-CONTINUEDtaxes-amount needed for school purposes estimated by board.. . . . • . . . . . . . . 1777
485
directors to apportion amount for school house fund ..................... 1778
485
to be levied by board of supervisors .............................. 1779, 1780 n 485, 486
county auditor, to apportion taxes and interest on school fund.. . . . . . . • . . • . . 1781
4S6
shall notify president and issue warrant to each district ...•.............. 1782
486
to forward certificate of election to county superintendent, to state super486
intendent, and report interest on hand ............................ 1783
486
county treasurer-to pay over taxes to proper officer. . . . . . . . . . . . . . . . . . . . . . . 1784
487
to notify president of school board, of amount collected ..• 1785
Jines and penalties-how collected and used . . . . . . • . . . • . ..............•.. 1786
487
judgments against districts, how paid .................................. , 1787 n
487
money borrowed of school fund, how paid .............................. 1788
4157
meetin,qs, hours of, and adjournment ..................................... 1789
487
directors may administer oath to each other.. . . .. .. .. . . .. . .. .. . .. . . .. • .. 1790
488
officers superceded, must deliver over books, etc., to successor ..••...•..•... 1791
488
township directors have no jurisdiction in independent districts ............ 1792
488
pupils in one diotrict may attend school in another ................. 1793-1795 n
488
board shall divide township into subdistricts, when ........•......••.... 1796 n
488
when county superintendent may annex part of township to adjoining one. 1797 n
489
restoration of territory attached ....................................... 1798 n
489
town~hip liens not to be changed so as to divide districts ..••...........• 1799
489
bonds-issued by districts to fund judgment indebtedness, ch. 32, laws of 1878
490
490
issued by districts to fund judgment imlebtedness, ch. 51, laws of 1880
independent districts-when formed . . . .. . . .. . • .. . . .. . . .. . • • . ........... 1800
491
electors to vote on the question .........•........•.......•...........•.. 1801 n
491
organization of independent districts ..............•..........••...••... 1802
491
meeting for organization of.. . . . . . . . . . . . . . . . . . . . . . . . . . . . • • . . . . . . . . . . . . . 1803
492
when organization of complete ...............................•...•.... 180-i
492
when formed of parts of two townships ................................ 180.~
4\12
number of schools in .................................................. 1806
492
school house tax-voted fin· by the electors .. . .. . . .. . . . .. . . . . .. .. .. .. .. . 1807 n
492
annual meetings of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1808 492,493
remainder of township to constitute district ......................••...• 1809
493
when independent district embraces entire township ...............•..••. 1810
493
directors may unite, when contiguous ................................. 1811
493
two districts lying in two counties may form into independent districts .... 1812 n
493
detailed statement of receipts and disbursements published .....••....... 1813
494
SCHOOL FUNDofpennanent-interest only to be apportioned ..................•........
in what it consists ........................................
temporal·y-in what it consists; how apportioned .............•.......•...
five per cent fund to be apportioned to counties .................•......
part of permanent fund, payable to county treasurer .....................
temporary fund payable to county treasurer ...........................
state auditor-to audit losses of..........................................
to issue bonds in favor of school fund ..................•....
to keep accounts of separate funds ..•.............••....•.
supervisors to authorize sale of lands, when ...•.........................
to sell lands of five hundred thousand acre grant . . . . • . . . . . . .
minimum price of lands fixed ..............................
prerequisites of sale .......................................
when lands cannot be sold for minimum price .........................•.
when lands have been bid in on execution, sold as school lands ..•........
patent issues to purchaser when payment made ...................•.....
contracts for sale of land, in writing and recorded .......................
supervisors ma.y refuse to sell on credit, or require security. . . • . . . • . • . • . . .
default in payment of interest, principttl l>ecomes due ......••......•....
same provisions are applicable to university funds ..........••...•.•.....
school lands are taxable from date of contract . . . . . . . . . . . . . . . . . . . . . . . . .
waste on school lands, prevented and punished .....•............. 1857,
duty of township trustees respecting on school lands. . . . . . . . . . . . . . . . . . • . .
school lands, when to be surveyed ..............•........•......••.....
board of supervisors to manage school fund of county ....................
funds loaned, conditions and terms of loans .......••......••.•.•..••.•••
mode of securing loans; rate of interest on ..............................

1837
503
1837
503
1838
503
1839
504
1840
504
1841
504
1842
504
1843
504
1844
504
1845
504
1846
505
1847
500
1848
505
1849
505
1830
506
18.51
506
18-52
506
1853
506
1854
506
1855 n
507
18,56
507
1858
507
18.58
507
1859
507
1860 n 507,508
1861
508
1862
508

1414

INDEX.

SCHOOL FUND-CONTINUEDreal property offered as security to be appraised. . . . . . . . . . . . . . . . . . . . . . . . .
loans to be made by county auditor, terms and conditions of... . .........
assessed value of security to govern amount of loan .................•....
auditor to report loans made to board of supervisors .....................
manner of paying principal and interest of loans........... . . . . . . . . . ...
provisions relating to loaning and managing permanent school fund, ch.
12, laws 1880......... .. . . . .. .. . .. .. . .. . .. .. . .. .. . .. .. .. . .. . .. . .
supervisors may transfer claims due school fund, when ...............•..
may employ agents to examine securities and make abstracts .............
fumls re-loaned on payment of interest ...............................
auditor to publish notice when principal or interest due........ . .....•..
suits may be brought for collection, when ..............................
when land may be bid off at execution sale, for school fund ...............
all contracts made payable to the county controlling them ...............
treasurer's accounts to distingui8h between principal and interest .........
county auditor to keep account with fund and treasurer...........•..•...
penalty for failure of duty by either auditor or treasurer ..............•..
when time to pay may be given ........................................
lapse of time no bar to an action in favor of school fund ................•.
supervisors to control school fund, bring action, etc ......................
auditor of state to charge counties intert>st on permanent fund ............
when loans cannot be made in one county, transferretl to another .........
county auditors to report to state auditor semi-annually ..................
SCHOOL-HOUSE SITESdistrict may condemn real estate for ....................................
must be upon public highway; where not to be ......•...•...............
county superintendent to appoint appraisers .........•..................
title acquired for school purposes only. . . . . . • • . . . . . . . . . . • . . .. . . . . .. . . . . .
SCHOOL LANDS. See ScnooL FUNDScannot be sold for taxes .......................................... 900,
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1863
508
1864 n 508, 509
1865
509
1866
509
U:i67 n 509, 510
510
1869
510
1870
510
1871
511
1872
511
1873
511
1874
511
1875
511
1876
512
1877
512
1878
512
1879
512
1880
512
1881 n 512, 513
1882
513
1883
513
1884
513
1825
501
1826
501
1827 n 501, i;02
1828
502
901

230, 231

SCHOOL MONTHconsists of four weeks of five days each ................................. 1761
SCIRA FACIASserved on garnishee before execution, when •..•.•.•...........•........ , 2985 n

743

SCIENTIFIC SOCIETIESmay become incorporated ........•.......•....•.........•.•.•.....•... 1095

275

SEALS. See PRIVATE SEALSincludes impression on paper or wax thereon........... . . . . . . . . . . . . . . . . . 45
what notarial to be................................................... 2.59
of commissioners in other states. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . 268
of county. . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . • 279

11
55
57
59

482

SEALER OF WEIGHTS AND i\1EASURESapp_ointr~wnt of.... · .. · ...............................•.......... 2057,
duties of. ... · ................................ ·· ...............•. 2058
to deliver standards to successor ...................................... :
penalty for refusal to deliver to successor ...............................
compensation of..• · ..... · ..•.........................................

2059
2060
2062
2063
3802

553
554
554
5:34
896

SEARCH WARRANTSdefinition of...•.......•............•....•..... · . . . . . . . . . . . . . . . . . . . . . .
upon what grounds issued .............................................
cannot issue unless supported by affidavit ..•.....•..................•...
magistrate must examine applicant, etc .............................•...
affidavit to state facts showing probable cause ...........................
magistrate, when satisfied, to issue............................... .. ...
jurisdiction of .............................................
form of warrant ...•.....•.....................•......................
by whom served . . . • . . . . . . . . . . . . . . . . . . .........••..•................
officer may break open doors ................. "' .......•.......... 4638,
served in day time unless it directs otherwise . . . . . . . . . . . . . . . • • • • . . . • . . . •
must be returned within ten days .. . . . . . . . . . . . . . . • ..................

4629
4680
4631
4632
4633
4!584
4685
4686
4637
4639
4640
4641

1063
1063
1068
1063
106:~

1063
1063
1063
1064
1064
1064
1064
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SEARCH wARRANTS-CONTINUEDofficer to receipt for property taken under . . • . • • • . • • . . . . . . . • . . . • . . . . . . . .
inventory of, returned to magistrate ...................................
copy of, given applicant for....... . ...................................
when grounds of, controverted, testimony heard.. . • . • . . . . . . . . . . . . . . . • . . .
to be reduced to writing ...............................................
disposition of property .......................................... 4647,
pltpers . . . . . . . . . . . . • . . • . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . .
maliciously and without probable cause sued out, a misdemeanor .........
offic~r exceeding l~uthority, deemed guilty of....••......................
magistrate may du·ect person charged with felony searched ..............
stolen properLy retained for indentification ....•.........•...............
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4642
4643
4644
4645
4646
4648
4649
46-50

1064
1064
1064
1064
1064
1065
106-5
1065
1065
1065
1065

46~1

46::J2
4653

SEAT OF GOVERNMENTfixed by the constitution ...•..........•....••.•••..••.....•...•........
1194
SECRETproceedings of grand jury to be kept .............................. 4284, 4285 n 1006
SECTARIAN INSTITUTIONScannot receive public moneys.......................................... 552
147
SECRETARY OF STATEto furnish stationery for legislative committees, ch. 1, laws of 1874 ....... .
5
to authenticate bills not signed by governor, when............... . . . . . . . . 30
6
original acts deposited with........................................... :n
6
laws and joint resolutions arTanged and certified by, delivered to printer.. 35
7
to distribute laws .............•...••••.••....•.•.................. 39, 40
8
to sell statutes at fifty cents each..................................... .. 41
9
to turn over laws to hi~ successor....................................... 48
9
pay proceeds of laws sold into state treasury............................ 42
9
shall keep his office at seat of government; duties .....•.............. 61, 65
14
commissions to be countersigned by............................. . . .. . . 62
15
report to governor before session of general assembly. . . . . . . . . . . . . . . . . . . • 63
15
shall furmsh copies of journals to library of congress........ . . . . . . . . . . . 64
15
to keep papers relating to cities and towns.. . . . . . . . . . . . . . . . . . . . . . . . . • . . . 65
15
give receipt to state printer, when .................................... ·. 98
21
give receipt to state binder, when............................. . .. ... .. 109
23
to file and preserve abstra.cts of census................ .. . . .. . . . .. . .. . . .. 116
24
to have charge of stationery for state................................... 122
25
when to distribute public documents ... ~............................... 181
26
to distribute messages and other documents, ch. 159, laws 1876 .......... .
26
copyright of supreme court reports vests in, ch. 60, laws 1880.......•••...
3!:!
to distribute reports of supreme court . .. . . . . .. .. .. . • .. .. .. . . .. . . . . . . . . 159
35
deliver notarial commissions, when.................................... 259
55, 56
to notify notaries public of expiration of commission. . . . . . . . . . . . . . . . . . . . . 258
55
when to deliver notarial commissions.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 259
55,56
shall send certified copy of commission to clerk of district court........... 260
56
shall notify notary of revocation of commission.......................... 261
56
to forward certificate to commissioners in other states.. . . . . . . . . . . • . . . . . . . 273
57
to publish list of commissioners in other states........................... 274
58
shall keep record of appointments made by the governor................. 276
58
to publish statement of the census of cities and towns. . . . . . . . . . . . . . . . . . . . 509
116
electron of, in each even numbereu year. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 581
160
shall send messengers of missing election returns........................ 649
171
shall keep abstracts of returns till day for canvassing..................... 650
171
record abstracts in book kept for that purpose.. . . . . . • . . . . . . . . . . . . . . . . . . • 654
172
when certificate of election signed by. . . . . . . . . . . • . . • . . . . . . . . . . . . . . . . . . . . 655
172
to send for returns of election of presidential electors. . . . . . . . . . . . . . . . . . . . 662
173
official bond of not less than five thousand dollars.. . . • . . . . . . . . . . . . . . . . . 678
175
to be filed in office of& tate auditor .. .. . .. .. . .. . .. .. .. . .. .. . 682
176
to be clerk of court for contesting state elections. . . . . . . . . .. . . . . . . . . . . . . . . 720
181
duties as such clerk; issue subpamas ................................ 722, 728
181
depositions in contested election cases filed with . . . . . . . . . . . . . . . . . . . . . . . . . 7!34
182
to be deli verecl by him to presiding officer of court. . . . . . . • . . . . . . . . . . . . . . 785
182
may appoint a deputy; powers and duties of deputy ................... 766, 767
183
cannot appoint auditor or treasurer his deputy................. . . . . . . . . . 768
186
office of register of state land office consolidated with, ch. 206, laws of 1880
1101
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SECRETARY OF STATE-CoNTINUEDto distribute state agricultural society reports .•....•.......•...•....•... 1108
horticultural society reports.. . . . . • • . . • • . . . . . . . . . • . . . . . 1120
to reci>rd new name of railroad corporations ....•..•..................... 1274
salary of, and fees ..................••.......•...•...........•......• 3756
to render account of fees under oath to treasurer. . . . . . . . . . . . . . . . . . . . . . . . 3778
salary of, payable monthly . . . • . . . . . . . • • . • • • . . . . • . . . . . . . . . . . . . . . . . . . • . . 3780
SECRETARY OF SENATEcompensation of. . . . . . . . . . . . . . . . . . • . . • . • . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . 12
to transcribe journals, § § 4, 5, ch. 159, laws of1876 .................... .
to superintend printing al!d di~tributing journal, §\ 7, ch. 159, laws of 1876
·
compensatiOn, § 8, ch, 159, laws of 1876................. .
SECRETARY OF JOINT CONVENTIONthe clerk of house of repre~ntatives to act as....... .. . .. .. .. .. .. . . . .. . . 12
SECRETARY OF STATE UNIVERSITYelection, powers and duties of. . . .. . . .. . • .. . . .. . . . . • .. . . . . .. . • .. . . . .. • • . 1592
SECRETARY OF AGRICULTURAL COLLEGEto keep record ....................................................... 1612
oath to be taken by ..........................•...........•...........• 1615

280
282
332
883
888
888

2
27
28
28

4
447
452
453

SECRETARY OF SCHOOL DISTRICTS. See ScrrooLs.
SECURITY. See lNVESTliiENTSform of, generally by bond............................................ 246
for whose benefit taken.............................. . . • . . . . . . . . . . . . . 247
when defective, will not prejudice, if amended.. . . . . . . . . . . . . . . . . . . . . . . . . 248
qualifications of sureties in bonds....................................... 249
otficer taking, take affidavit of qualifications............................ 250
when additional, required of public officers .....•..................... 772-780
for costs, when required and given ............ _.......................... 2927
failing to give, action dismissed ......·.. . .. .. . . .. . .... . .. .. .. .. .. .. . .. .. 2928
when additional required .............................................. 2\!30
attorney cannot be taken as.. .. .. .. .. .. . .. .. .. . .. .. .. .. .. .. .. .. .. .. .. . 2931
judgment on bond for .....•.......................................... 2932
court may require in actions for petition ................................ 3305
SECURITY FOR COSTSwhen required to be given .....•...............•.•........•..••.......
if not given, cause dismissed ...........................................
required when plaintiff becomes a non-resident ...•......................
when additional may be required .......................................
attorney cannot be received a8 in any matter in court ..................•.
judgment on bond, rendered on motion ................................

n
n
n
n
n
n
n

2927 n
2928 n
2\!29
2930
2931 n
2932

SECTJRITY TO KEEP THE PEACEduty of magistrate, when complaint made to ....................... .4115--4117 n 983,
accused may be bound over or discharged .......................... 4118, 4119
when committed to prison ........................................ 4120, 4121
papers to be returned to district court .................................. 4122
tor an assault committed in presence of court ........................... 4123
district court may require when .................................... 4124, 4125
when cause comes up in district court, disposition of. . . . . . . . . . . . . . . . . . . . . 4126 n
when undertaking forfeited... . ....................................... 4127
district attorney to sue on. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4128
what must be alleged in action on ..................................... 4129

53
53
53
54
54'
187
729
729
72!:)
729
729
806
729
729
729
729
729
729
984
984
984
984
984
98;)
985
985
98-5
985

SECURITY OF THE REVENUE, See CoLLECTION OF TAXESprovisions relating to ............................................... 908-912 n 234, 23.)
counties responsible for state tax.. .. .. .. .. .. .. .. .. .. . . .. . .. .. . .. . . .. . .. . 909
234
loaning or using public moneys punished ............................. 911, 912 n 234, 23!)
duty of state auditor respecting revenue................ .. .. .. . .. .. . . • 916
236
county treasurer to settle with board of supervisors ............•.....•..•• 917
236
state treasurer to keep funds separate.................................. 918
236
statements to state auditor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 918
236
penalty for failure by county auditor and treasurer....................... 919
236
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SEDUCTJONunnmrried female may sue for, in her own name ................•.....
of unmarried woman of previous chaste character, punished ...........•..
marriage of parties when a ba.r to proceedings ........................•.
jurisdiction of crime of, in what county .................................
testimony of prosecutrix uncorroborated, not sufficient .........•.........

Section.

2555
3867 n
3868
4162
4560 n

Page.

64.5
91.5
915
990

1051

SELECTION OF HOMESTEAD. See HOMESTEAD.
SENATOR. See GENERAL AssEMBLY, UNITED STATESsenator in congress, how elected................................
26
resignations of, made to governor....... . . . .. . . .. . . .. . . . . • .. . .. . . . . . . 782
of state, elechon and term.............. . . . . . . . . . . . . . . . . . . . . . • . . . • . . . . 588
SEIZENowners of lands not in adverse possession, deemed to have .......•..•....
SEPARATE STATEMENTS. See PLEADING.
SEPULCHREdesecration of, punished .............................................
SEPARATE TRIALSwhen allowed in civil actions ..........................................
when alil.owed in criminal actions .....................................

5
188
161

1928 n

524

4017

944

2746 n
4424 n

691
1031

SEPARATION OF JURORSwhen allowed in civil cases, court to admonish ...............•.......... 2792
may be permitted in criminal trials .................................... 44:34 n
must be admonished by the court ...................................... 4435 n

10:3il
1033

699

SERVANTliable as principal for selling intoxicating liquors .................... 1540-1542 ns 410
SERVICEof original notice, by any person not a party to the action ................ 2601 n
657
time and mode of ................................................. 2202-2603 n 657, 658
how return to be made, what to state........................ .. ....... 2604 n
6.j8
sheriff must note receipt of notice, and proceed to serve .......•......... 2605
659
penalty for defective return; may be amended. . • • • . • . . . . . . . . . . . . . . . . . . . 2606
659
when may be made on Sunday ....................................... 2G07
6::>9
how service of notice proven ............ · .............................. 2609 n
659
manner of, when county defendant ..................................... 2610
659
on corporations other than municipal. ............................ 2611, 2613 n · 659
on municipal corporations ............................................. 2612 n
660
how made on minors .................................................. 2614
660
insane ............... · .............................. 2615, 2616
660
prisoner in penitentiary ................................. 2617
660
by publication, when and how. . • . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . . . 2618-2620
661
on unknown defendants ........................................... 2622-26~5
662
when by publication, defendant entitled to appear and defend any time before JUdgment .................................................... 287.5
718
security may be required before enforcing judgment rendered on ..•..•... 2876
718
cause may be retried on application .................................... 2877
719
copy of judgment served on defendant ................................. 2879
719
must be personal. . • . ..•..........•...............................••. 2880
720
personal judgment rendered on, other than by publication. . . . . . . . . . . • . . . 2881
720
of notices in supreme court, how made ................................. 3214 n
790
of writ of habeas corpus ........................................ 3460, 3461
832
SET-OFF. See CouNTER-CLAUlmutual judgments may be ............................................ 3097 n
764
SETTLE~1ENT

OF POOR. See PooR-

how acquired ........................................................ 1352 n
once acquired continues until new one gained ..•....•.......•........•.. Ul53
the count.y of, must support poor ....................................... 1358
poor removed to county of settlement ...............•............... 1357-1309
question of, may be contested ..................................... 1359, 1360

369
369
370
370
370
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SETTING ASIDE INDICTMENTgrounds of motion for .................................................
wht>n not sustained ...................................................
when not allowed to a defendant held to answer ........................
when motion for heard ................................................
if motion tlt>nied, defendant must demur or plead .................•.....
when motion sustained, effect of .............................•.........
when case re-submitted to grand jury ..................................
order, no bar to future prosecution .....................................

4337
4038
4339
4340
4341
4342
4343
4344

Page,

n
n
n
n

1018
1019
1019
1019
1020
1020
1020
1020

SETTING ASIDE JUSTICE'S JUDGMENTS ............................... 3543

844

SEVENTH DAYkeeperti of, as Sunday, exempt from serving on jury .....•....•.......... 2776
protected from prosecution .............•.•... , ...•.•.....•.. 4072 n

695
971

SEVERANCE OF CAUSES OF ACTION. See PLEADING.
SEWERSconstruction of, in cities of first class, ch. 162, laws of 1878 ......••.•....•
construction of, for state buildings, ch. 55, laws of 1880...........•••...•

124
141

SHAM DEFENSESmay be stricken out on motion ........................................ 2707 n

683

SHEEPbringing diseased into the state, punished.. .. .. .. • .. .. • .. .. .. .. . .. • .. .. 4055

9S4

SHERIFF AND Hl8 DEPUTIESincludes any person performing duties of...............................
shall serve requisitions from state auditor...............................
to serve notice on judges of election of number of jurors................
to assist in drawing jurors................................ . . • . . . . . . . . .
to serve precept on jurors drawn.......................................
power of, relating to investments by order of court......................
to report to governor or general assembly, ch. 22, laws of 1880...........
to serve and return legal process directed to him........................
may be punished for disobedience.....................................
has charge of county jail and prisons...................................
is conservator of the peace; power and duty as such.....................
must attend district and circuit courts of his county. . . . . . . . . . . . . . • . . . . . .
cannot, nor can deputy, act as attorney................................
liability of, for acts of deputy ............ _. .. .. .. .. .. .. . .. .. .. . .. . .. ..
powers and dubes of deputy (see deputy)..............................
cannot, nor can deputy, be purchaser at judicial sales...................
when may execute process, after expiration of office.....................
must, on going out of office, deliver books, etc., to successor..............
in case of death or going out of office, successor may serve process........
process directed to new sheriff.........................................
when successor to make deed on sales by predecessor....................
when sheriff dies, who to make deeds.................................
successor may convey real estate sold on execution............. . . . . . . . . •
when to execute warrant of coroner....................................
must publish election proclamations ................................ 578,
election and term of office of..... ,....................................
minimum penalty of bond, five thousand dollars... . • . . . . . . . . . . . . . . . . . .
may appoint any number of deputies .......................... ;........
to summon jury to assess damages for right of way ................ 1244,
action against, barred in three years ................................... ,
to note on original notice when received ................................
may be allowed to amend return on notice ..............................
judgmrnt against on motion for not paying money collected ..............
what to levy on with writ of attachment ................................
must execute attachments in the order recmved ........................•
may pursue property removed into another c6unty.. . . . . . . . . . . . . • . •.....
what may be attached by, and mode of making............. . . . . . .....
must pay n:;oney attached to clerk .. _...................................
keep other property under direction of court or judge ...................•

45
74
237
240
242
237

11
17
52
52
52
55
74
337 n
76
338
76
339 n
76
340
76
341
76
342
76
n
76
n
76
343
77
344
77
345
77
346
77
347
77
348
77
348
77
3"19
77
362
79
579
160
589
161
678
176
769
186
12-1.5 ns 322-324
2529 n
636
2605
6.j9
2606
659
2906 n
726
2964
7:J8
2965
7:38
2966
738
2967 n
738
2971
-739
2972
739
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SHERIFF AND HIS DEPUTIES-CONTINUEDmanner of attaching joint or partnership property ...••..••...•.....•••..
by garnishment proceedings .......................
may be garnished for money of defendant in his hands ..................
when to take answers of garnishee .....................................
to approve delivery bond . . .. .. . .. .. .. .. .. .. .. . .. . .. .. . .. .. .. ........
must have property appraised; mode of. ...............................
perishable property sol(l by, when ......................................
cannot require indemnifying bond from the state ........................
damages paid by, is charged against state, how paid ..•............•....
return of, on attachments .............................................
necessary expenses of keeping attached property, allowed to .............
to make entry of levy of attachment on real estate, in encumbrance book.
"sheriff,'' as used in chapter on attachments, includes constables .........
to return execution when notified of stay ...............................
discharge property levied on ........................................
give notice of sale of property on execution........ . ................
manner of giving ......................................
penalty for selling without.. . . .. .. . .. . . .. . . .. . . • .. .......
must fix time of sale in notice . • • . . • . . . . • . . . • . . . • . . . . . . . . . . . . . . • • . . . . .
may postpone sale ......................................•.............
apply excess of proceeds on another execution. . . • . . . • . . . • . . . . . • . . . .
to notify defendant when occupying real estate .........................
.-------sell according to plan furnished by defendant......... . .............
·
may treat sale as a nullity whrn purchaser fails to pay ...............•••.
sale set aside, when judgment no lien ..................................
to execute deed or certificate of purchase of real estate sold on execution ..
give certificate of redemption, when ...............................
conveyances of imply regularity .......................................
to execute order in action to recover specific personal property. . . • . . . • . . . .
deliver the property to plaintiff .....................................
approve bond given by defemlant ...................................
cause property to be appmised ...................................•..
return order and doings thereunder .................................
execute bill of sale to purchaser of personal property sold on mortgage.
may perform conshtble's duty in juBtice's court ..........................
compensation of, ch. 11.'5, laws of 1880 .............................. ..
salary of.... . .....................•.•..•....•.•••.•...............
fees of, in criminal cases, paid by county. . . • . . . • . • . • . . . . . . . . . . . . . . . . . .
cases of estrays and trespassing animals ...............•.•.•..
to be furnished with office, stationery, etc ...............................
compensation of for conveying insane patient to hospital. ...•......••...•
receiving consideration for neglecting, etc., to perform duty, punished ...•
falsely assuming to be, punished ......................................
stirring up quarrels by. . . • . . . . . • . . . . . . . • . . . • • • . • . . . . . . . . • • . . . • . . • . . . . .
oppression by ...............•.............•••..••.••...•...••.•.....•
fees of, for taking insane criminal to hospital. .•........•.•....•..•...••
to ke1>p calendar of prisoners committed to jail. . • . . . . . . . . . . . • • • . . . . . • . • .
to furnish copy of, to district court ..•..•.•....•.•••.•..
may punish refractory prisoners .......................................
superintend prisoners when working on highways ...•.........•.•.•.....
use means necessary to prevent escapes .................................
punished for treating prisoners cruelly ..................................
protect prisoner from insult when laboring ..............................

SHINGLE-

Page.

Sect! on.

2973
2975
2D76
2980
2996
2DfJ7
2D99
!J007
3009
8010
3013
3022
!3023
3065
30G6
3079
3080
3081
8082
:1088
3084
3087
8088
8089
8090
3101
3ll0
8126
3232
!32:34
323.5
:32:16
8287
3318
3632

n
n
n
n
n
n

n

n
n
n
n
n
n
n
n
n

3789 n
3790
3822
3844
!1825
:l948
3962
3964
39G9
4628
4725
4726
4784
47:38
4740
4742
4743

definition of lawful. .................................................. 2074
inspection of; to be branded ...................................... 2069-2074

739
740
7·11
742
74.)
746
746
748
748
748
748
7f>0
731
759
7:3!)
761
761 I
7G2 1
762 I
7G2
762
7G:3
763-763
76:3
76-5
7G7
769
795
796
796
796
796
807
856
891
89:3
893
901
905
902
9;32
9:~4

9:35
9;35

1062
1076
1076
1077
1078
1078
1079
1079

556
555, 556

SHORT-HAND REPORTERappointment of by judge of court, district and circuit .•.••••..••......• 181 n
must take oath, duties of.•.•..••.•.•••••.•••....•.•••.•••.•.•.•...••.. 182

SHOWS-

43
43

~

must obtain license to show near city or town, ch. 131, laws of 1876 .•••.•
punishment for showing without license, ch. 131, laws of 1876 ..•.•..••••

233
234
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SIDEWALKScities may construct and keep in repair ............................. 466, 468

Page.

104

SIGNING OF RECORDSby judge of court, at term ............................................ . 176 n
when at next term ................................................... . 177 n

41
41

SIGNATUREdeemed genuine unless denied under oath ............................. . 2730 n
manner of proving by comparison ..................................... . 3605 n
presumption in favor of official. ...................................... . 3696 n

686
862
871

SINKING FUNDnay be created by cities and towns ................................... . 497 n
private corporations may create ........................................ . 1081

113
272

SLANDERstatements of petition in action for .................................... . 2681 n
what may be set up in answer in ...................................... . 2682 n

676
677

SLEEPING CARSmanner of taxing, ch. 114, laws of 1878 .............................. .
railroad companies to keep offices for sale of tickets in, ch. 169, laws of
1880 .•.........•.....•••......•.•••...•••••...••.••.............
SMALL-POXinoculation with intent to spread, punished ..••...••..•.••••......•..•.• 4039

354

363
949

SOCIETIES. See CoRPOHATIONS NOT FOH PECUNIARY PROFITwhen incorporated ......••.............•....••...•.•.•..••....•• 1091-1102 ns
may change corporate name, ch. 40, laws of 1874 ..•••.••••• ; •..••....••

275
277

SOLDIER AND SAILORwhen mav make oral will ............................................. 2325

608

SOLDIERSbadge of honor for, ch. 136, laws of 1880....... .. .................... .
SOLDIERS' ORPHANS' HOMEStrustees of, consist of three persons from the state at large ...............
make rules and manage affairs of. • . . . . • • . . • . • . • • • . • • . . . . . . .
no member of general assembly eligible ..••..••..••.•••.•.••
compensation of board of. ................................
oa,th of....................... . •••..••.•••.•.•.•••...•...
superintendents of, to give bond .......................................
president, secretary and treasurer, election and qualification of.•.......•.
appropriations for .......•.........•••..••..•...••.•.•..•••••••.••....
expenses of, account kept and reported to general assembly ..•...•.• 1631,
enumeration of orphans not included in Rchool districts ..................
adoption of childrrn of, approved by trustees ..••.•.•..••..•...••..•....
assessors to enumerate children of deceased soldiers .••..•.•.••..•...•.•
board of supervisors may supervise enumeration .. • . • . • • • . . . • . • . .••...
auditor of county to furmsh blanks to assessors . • . • • . • • . . . . . . • • • . • • . • . . .
board of supervisors control county orphans' fund ...•.•.•........•......
may levy tax not more than one~ half mill. ..........
to see that orphans are cared for ....................
county orphans' fund, how collected and pa'id out ...•...•.....•....•....
not to prevent orphans attending home ......••.••...
powers of trustees of, enlarged, and other orphans provided for, ch. 94,
laws of 1876 ...•.•.•..•.••••.•....••..••.••...•.......••..••...

1100
1623
1624
1625
1626
1627
1628
1629
1630
1632
1633
1634
1635
1636
1637
1638
1639
1640
1641
1642

457
457
457
457
457
457
457
457
458
458
4.58
458
458
458
458
458
4.59
439
459
4.'i9

SOLDIERS' ORPHANS' FUND.
board of supervisors to control ...•..••..••..••.••..••..•.......•..... 1638
tax for support.. of, levied and collected...••.••••••••.•..•••.•••••• 1639-1641

458
458

SOLEMNIZING ~fARRIAGES. See MARmAGEpersons must give a certificate ........................................ 2194
penalty for, contrary to law ........................................... 2195
fee for. . . . • . . . . . . . . . . . . • • • • • • . • • . . • • . . • • • • • • • • • . . • • . • . • . . • • • . . . . . . . . 3828

587
587
905
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SOLITARY CONFINEMENTwhen allowed in penitentiary .......................................... 4770

1084

SORGHUM SEEDstandard weight of bushel . • • • . • • • . • • • . . • .. • • • . .. • • • • • . • •.•.••••••••• 2049

552

SOVERETGNTYof the state of Iowa .......................... ':.......................

2

1

SPEAKER OF HOUSE OF REPRESENTATIVES. See GENERAL AssEMBLY-

13

3

2357
2358

611

SPECIAL ADMINISTRATOR~y be appointed . . • . . . • . . . . . . • . . . . . . . • . . . • • • . • . • . • . • . • • • . . . . • • • • . • . .
appeal from order does not prevent from proceeding ...•.••....•.....•••.
to make and file inventory . . • • . . • • . . • • . • . . . . • . . . . • • . . • . . • . . . . • • . • • • • .
cannot allow claims against estate ..•.. : ••......••.•.•.............•.•.
powers cease upon granting full administration. . • . . . . . . . • • . . • • • • . . . • • . .

2339

611
611

2360
2::361

611
611

SPECIAL ELECTIONS. See VACANCY AND SrECIAL ELECTIONSwhen held .•.......•.....•.........•......•................••...•. 574, 791

190

SPECIAL EXECUTIONshall issue on foreclosure of mortgage or deed of trust ...•............... 3321 n
when not sufficient, a general execution may issue . . . • . . . • . • . . . • . . • • . . 3;322 n
may issue on judgment against boats and rafts ...•.....•••..••..••.•••.• 34.39 n

809
810
830

SPECIAL PARTNER.

See LIMITED PARTNERSHIP.

SPECIAL PROCEEDINGScivil remedies divided into actions and . . . . . • • • . • • • . • . . • . . . . . • • . • • • . . • • . 2504
wlmt are . . . • . . . • . . . • . . . • . . . • . . • • . . • . . . . • • • . . • • . . . . . . • • . . . • . . . . . . . • . 2306 n
SPECIAL CHARTERScities and towns under. may abandon and adopt general law .•........•.•
petition to council for abandonment ..............•....•.•........••....
mayor to make prochtmation of election ...............•................
manner of voting on, result declared .........................•.........
effect of abandonment of; election of officers ..••.•.•.....•...•...•....•
vested rights not affected by change ..................................•
railroad and wagon bridges in cities under, ch. 5. laws of 1874 ...•..••..•
superior courts in cities organized under, ch. 143, laws of 1876 .•••.•••..•
improvement of alleys in Cities under, ch. 51, laws of 1874 ..•...........•
cities under, may construct sewers, ch. 54, laws of 1876 .............•...•
additioml powers granted to cities acting under, ch. 2!5. laws of 1878 .••••
code, section 464, made applicable to cities under, ch. lJ6, laws of 1880 ....
cities under may provide when taxes in become due, collection of, cb. 116,
laws of 1876. . . . . . . . . . . . . . . . ............ · ...... · ..........•....
cities under, may appoint or elect marshal, or abolish office, ch. 24, laws of
1880 ............................................................ .
cities under, may use public grounds for school purposes, ch. 80, laws of
1880 ............................................................ .
reduction of limits of cities under, ch. 117, laws of 1878 .•••.....•...•.•.

434 n
435
436

4:37
438 n
439
n

99
99

99
99
99
100
128

130
1H4
136
137
14l

141
146
146

147

SPECIAL TAXESwhen voted to aid in erection of public buildings, etc ..••.....•••...•.••• 309 n
maximum rate of.................................................... . 312 n
levy of, to continue till bonds paid.. .. .. . .. . .. . . . .. .. . . ............. .. 313
tax adopted with proposition ....•..•......•.............•...••....•..• 311
excess goes into ordinary fund. . . • . . . . . . . . . . . . • . . . . . . ..•...........•.
318
when to be transferred to general fund, ch. 84, lai\'S of 1876 ............ .
SPECIFIC ATTACHMENTSin what actions issued, and when ................................. 3000,
by whom granted ..........................•...............•••........
attachment to describe property .......................................
bond in, court or judge to determine ...................................

631
6!31

69

70
70

70
71

75

3001 n
3002

746

3000 n

747

3004

747

SPECIFIC PERFORMANCEa. contract of decedent, how enforced. . . • . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . 2487 n
who made parties in action for ........................................ 2488

747

628
628
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SPECIFIC STATEMENTwhen required in pleadings ................................. 2706, 2713, 2720 ns 683-685
SPENDTHRIFTSgmmlian may be appointed for ........................................
petition l?r guardittn,_ contents of;_ jury trial: ...........................
law relatmg to guardmnslup of mmors, applicable to ....................
power and Lluty of guardian of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
real estate of, may be sold .............................................
guardian of, may complete contracts. . . . . • . . • . . . . . . . . . . . . . . . . . . . . . . . .
when estate of im,olvent, how settled .............•....................
priority of claim to custody of. . . . • . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . .

~272
2~73
2~74

n

2275
2276
2277
2278
2279

601
601
601
601
601
601
602
602

STALLIONSfound at large, taken up and sold .........•.•.•......•....•........... 1447 n

391

STANDARD OF WEIGHTS. See WEJGIITS AND MEASURESstandard of, to conform to standard of United States .................... 2037

S51

STATEboundaries of. See CoNSTITUTION.....................................
~ov.ere_ignty of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
JUriSdiCtiOn Of. ......... • • • • .. • • • • •. • • • • · · • •. • • • • • • • • • • • • • • •.. . . . . . . . .
what the term inclurles.............................. . . . . . . . . . . . . . . . . .
acquire~ a complete title to real estate by purchase ......................
who to bid off real property for .................•......................
real property sold for claim of, to be appraised .....................•.•..
when costs and expenses of sale paid by state or county ..................
lands of, may be leased by proper agent ................................
building belonging to, may be kept insured......... . . . . . . . . . . . . ......
executive council has control of property of. .......................•....
real property of, when sold, how conveyed ...•..........................
to prosecute suits as individuals. . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
secm~ty may be demanded for debt due to ..•...........................
attachments may issue in favor of......••...•......................•...
no bonds can be required of......••••.....•...........................
property taken, released as in other cases ...............................
damages obtained against sheriff, how paid............................
public property of, exempt from executwn. . . . . . . . . . . . . . . . . . . . ........
may appeal in action of mandamus, without giving security .•............

1
1
2
1
3, 4
1, 2
4.5 sub. 15 11
1910
.519
1911
520
19i2
520
1918
5:30
1914
520
1915
520
1916
520
1917
521
2060
646
3005
747
3006 n
747
8007
748
8008
748
8009
748
!3048 n
7-54
3885
820

STATE AGRICULTURAL COLLEGE. See AGRICULTURAL CoLLEGE.
STATE AUDITOR. See AuDITOR

tlF

STATE.

STATE BINDERelection and term of..................................................
when term commences................................................
office, where kept, and duties.... . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . .
secretary of state to examine work, and give receipt.....................
auditor of state to issue warrant for payment...........................
bond not to be less than two thousand dollars...........................
to be signed by at least three sureties. . . . . . . . . • . . . . . . . . . . • • . . . . . .
compensation of................... ~ •.................................
may receive pay as work progresses: . . . . . • . . . . . . . . . . . . . . . . . . ..........

106
22
107
22
108
22, 2:3
109
2:)
110
2::1
678
175
679 n
176
3767
885
3768
886

STATE BONDSprovision for payment of, for war and defense, ch. 199, laws of 1880 ...•..

1101

STATE BOARD OF EQUALIZATIONwho compose and when and where to meet...... • . • • . . . . . . . • . . . • . . . . • 834
to determme rate of state tax . . . . . . . . . . . . . . . . . . . . . . • . . • . . . . . . . . . . . . . . 835
to keep full record of proceedmgs; when to finish duties................. 836

204
204
200

STATE BOARD OF HEALTHappointment of, ch. 151, laws of 1880, § 1.. .......................... ..
powers of, ch. 1ii1, laws 1880, § 2 .............................•....•..•
duties of clerks in respect to, ch. 151, laws of 1880, § 3 .....••... , ..•...•

421

42~

422
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STATE BOARD OF HEALTH-CoNTINUED-

Section.

duties of state lJoard, ch. 151, laws of 1880, § 4 ......................... .
duties of physicians and midwives, ch. 151, Jaws of 1880, § 5 ..••..••...•
parents to report to, of births and deaths, ch. 151, laws of 1880, § 6 ...•..
coroner to report to clerk, ch. 151, laws of 1880, § 7 .•.•.......•...•.....
special fund, of penalties, ch. 151, laws of 1880, '$\ 8 .•.•.••...•....•.....
orga?ization aml meetings of, ch. 151, laws of 1880, § 9 ......•.•....•..
electwn and salary of secretary of, ch. 1.51, laws of 1880, § 10 ......••...•
criminal report made to governor, ch. 151, laws of 1880, § II. ........... .
annual appropriation for, ch. 1fi1, htws of 1880, § 12 ................... ..
powers and duties of local boards, ch. 151, laws of 1880, § § 13, 14 ...... .

Page.

422
422
422
42i:l
423
423
42:3
423
423
423

STATE BUILDINGS-

control of, vested in executive council. ................................. 1916

520

STATE CANVASSduties of secretary of state relating to ............................. 649,
executive council constitute board; proceedings by .................. 651person elected to receive a certificate from board •..•................ 655,
when to canvass votes of special election.. . • .. .. . . . .. . . .. . . .. . . . . . • .. . • .

650
()58
658
793

171,172
172
172
190

159
1900
1901
1902
1903
1904
190.')
1906
1907

35
516
516
516
516
516
517
517
517

oath of officer in ch;trge of.............. . .. .. .. . .. .. .. .. . .. . . .. .. .. .. .. 126
copies of laws distributed to, § 1, ch. 15, laws of 1874 ..•...••.....••.••.

25,26

STATE HISTORICAL SOCIETY-

to receive copies of supreme court reports...............................
appropriation for, how expended .......................................
board of curators, appointment of. ....................................
members of, how admitted ...........................................
annual meetings of board of curators of........................... 1901.
officers of, election and duties of .........••............................
president of, to be executive head; term of..............................
residence of curators of; quorum for business ...•..••....................
what books to be delivered to.. .. .. .. . .. .. .. .. .. . .. .. .. .. . . .. .. .. . . .. . .

STATE INSTITUTIONSSTATE LAND OFFICE-

how books and records kept in ..................................... 83books subject to inspection, and copies given by register ..........•..•...
patents, how issuecl and recorded. . . . . . . • . . . . . . . . . ................... .
when patents authorized to be issued .................................. .
clerical errors of office may be corrected ............................... .
register to preserve pap~rs, .reco;-ds, maps, etc ......................... .
when governor may rehnqursh btle to state lands .........••............
m<1y make quit claim deed, when ..................... ..
lists of lands granted by the state certified by register............... . ..
stationery, books, fuel, etc., furnished ............................. 120,
office of, consolidated with secretary of state, ch. 206, Jaws of 1880 ....... .

STATE LIBRARIAN-

to be appointed by governor ...........................................
stationery, fuel, etc., furnisheu .................................... 120,
report to the governor ............................................ 1894,
salary of to be paid monthly.. .. .. .. .. . .. .. .. .. .. .. .. .. ..............

85
86
87

88

89
90
91
92
93
122

8
19
19
19
19
19
20
20
20
20
24
1101

1890
122
1897
3780

514
24, 25
515
888

trustees may exchange supreme court reports........................... 159
trustees of, who are. . . . . . . . . . • . . . • . . . . . . . . . . . . . . . . • . . • . . . • . . . . . . . . . . . . 1885
powers of, to make rulE's and regulations for ..........•........... 1886, 1887
no books to be n'moved from seat of government ........................ 1888
when to be kept open .........................•....................... 1889
librarian to have custody of; bond of librarian ...................••..... 18fJ0
duties of, enumerated .................................... 1891-1807
books to be labeled "Iowa State Library,'' and marked .................. 189::!
catalogue of books published .......................................... 1892
librarian to make report to governor ............................... 1894, 1897
penalties for viohttion of rules of, how collected ......................... 1895

35
514
514
514
514
514
• 514
51.5
51[,
!i15
515

STATE LIBRARY-
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STATE LIBRARY-CONTINUEDpenalty for injuring books ............................................ . 1896
appropriation for support of..•...••......•........................... , 18119
books in, forbidden to be taken from capitol building, ch. 69, laws of 1880.
STATE NORMAL SCHOOLestablished at Cedar l<'alls, in Black Hawk county, ch. 129, § 1, laws of 1876
management and control of; officers of, ch. 129, 8 § 2-9, laws of 1876 ....

515
515
515
455
455,456

STATE OFFICERSresignation of, made to governor ................................... , •• 782
vacancies in, filled by governor ...•.....•..•..•.......................• 783
STATE PRINTERelection and term of. . . • . . . • ...........•.....•...................•. , .
when to enter on his duties ........................................... .
office. where kept, and his duties ................................... 96,
printing examinPd and receipt for by secretary of state............ . ...•
auditor to issue warrant for payment to. . . . . . . • . . . . . . . . . • . ........•...
when printing ordered by general assembly. . . . . . . . . . . . . . . . . . . . . . . . . ...
accounts of printer audited on secretary's receipts ..•.•.•...............
when copies of laws to be furnished to ............................... .
secretary to furnish index, when .....•••....••••......•. , .•...... , •.. ,.
manner of printing laws, journals, etc.. .. ........................... .
secretary to furnish " state paper receipt book '' ........................ .
paper used, certified under oath by ................•••......•........••
when reports to be delivered over to binder ............................ .
bond not to be less than five thousand dollars .......................... .
to be signed by at least three sureties............... .. .......... .
compensation of......•...........•........•..•. , , , • , •. , .••....•... , ..
no constructive charges allowed to ...... : ............................. .
may receive pay as work progresses .•...•••..•••.•••.••••..••.....•••..

94
95
97
98
99
100
100
101
101
102
108
104
105
678
679 n
3764
3765
3766

188
188
21
21
21
21
21
21
21
22
22
22
22
~2

22
175
176
884
885
885

STATE PRISONS. See PENITENTIARY.
STATE REFORM SCHOOLlocated at Eldora, Hardin county ...................................... 1643
appointment of trustees of ............................................ 1644
oath to be taken by trustees of ......................................... 1645
compensation of trustees of........................................... 1646
officers of, rules of, bond of treasurer .................................. 1647
pupils in, what to be taught, trustees to prescribe ............•.......... 1648
bound out with consent of parents or guardians ................ 1649
visitation of school by trustees and superintendent .•.................... 1650
superintendent and officers, duties of, defined ..................•........ 16-'J1
to give bond and have cha<ge of property ................ 16!">2
what convicts commitb;ld to, and by whom .............................. 1653
procee?ings when ~onvicte?- before a justice of the lleace .......•........ 1654
execution of order for heanng, by whom, compensatiOn .................. 1655
hearing before judge, and commitment ............................ 1656, 1657
proceedings on appeal. ..........................• , ................... 1658
complaint by parent or guardian; proceedings on ....................... 1659
commitment to, not to extend beyond the age of majority. . . . . . . . . . . . . . . . 1660
boy or girl committed to, treatment of........... • .................... 1661
unruly or incon-igible pupil may be removed ..................•..•...•.. 1662
aiding to escape from, punished. .. .. .. . .. .. . .. .. . . .. .. . .. .. . .. .. .. • . .. 1663
appropriation for support of, ch. 21, laws of 1874........................
girts' reform school-located at Mitchellville, ch. 171, laws of 1880... .... ..
appropriations for, ch. 171, laws of 1880.............

460
460
460
460
461
461
461
461
4C1
462
462
462
462
463
463
463
463
463
464
464
464
464
465

STATE SENATORelection and term of. . • . . . . . . . • . . • . • . . . . . • . . • . • . . . • • • . . • • • • • • • • • • • • • • 588

161

STATE TREASURER. See TREASURER OF STATE.
STATE UNIVERSITYestablishment of at Iowa Citr.: ........ ".' •• : ...... ,', ................ 1585 n
not to be under control of religwus denommatwn. . • . . . • . . . . . . . . . . . . . . . . 1586

446
446
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STATE UNIVERSITY-CoNTINUEDgoverped by board of regents; election of.......................... 1587, 1588
may purchase apparatus, library, etc ................................... 1589
meetings of board, when and how called. . ............................ 1590
executive committee of three appointed ................................ 1501
secretary of, election and duties of ..................................... 1592
treasurer of, election, to give bond .................................... 1593
books and accounts, kept by treasurer of...........•. , . . • • . • . . . . . . . . . . . 1594
treasurer to notify debtors of, when in default.. . . . . . . . . • . . . . . . . . . . • . . . . . 1395
board of regents-powers and duties of. . . . . . . . . . • • • . . . . . . . . . . . . . . • .1596, 159:' 447,
cabinet of natural history collected in .................................. 1598
lands of, how sold and proceeds invested . .. . . . .. .. • .. • .. .. . . . .. . . .. . . .. 1!199
president to report to regents of....................................... 1600
regents to report to superintendent of public instruction ................. 1601
compensation of regents of............................................ 1602
members of general assembly ineligible to regent ....................... 1603
endowment fund appropriated by, ch. 76, laws of 1878 ................. .
no fufi;cls to be used for l?r.eparat~ry depaJCtment, ch. 115, laws of 1878.... .
when mterest on fund of rs unpard, pnncrpal becomes due ............... 1855 n
STATEMENTof fire insurance companies published ...•.•..........•..•.......... 1157-1160
annual, by life msurance companies .................................... 1167
of fees received by clerk to board of supervisors .............•.•......... 2785
of cause of action in civil case..... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .... 2646
of grounds for attachment........................................ . ... 29:)1
of petition in action of replevin ...................................... 3225
to recover real property. .. . .. .. .. .. . .. . . . . .. . . . .. . 3250
of pn,rtition .................................. 3278, 3279
of quo 1can·anto ..••......•..........•••...•..•.. .• 3349
of mandamus ....•.•...... .....•......••.......... 3378
in amicable actions .....................•....• 3408-3412
in habeas cot·pus ................................... 3449
in proceedings to change names of persons ....•...... 3503

n
n

n
n

n
n
n

446
446
446
446
447
447
447
447
448
4·18
448

448

448
449
449
449
449
507

296
303
890
667-8
733
793
798
803

815

819
82.5

831
838

STATEMENT OF RECEIPTS AND EXPENDITURESpublished by board of supervisors ..................................... . 313
state auditor to make, to governor .................................... .
66

68
16

STATE WARRANTS. See WARRANTS; TREASURER OF STATE.
for not less than twenty dollars, divisible ............................. ..
indorsed by trea~urer, when no funds to pay ........................... .
memorandum kept by treasurer........•..••..•....•.•.................
record of to be kept by state treasurer ................................. .

67
78
76
79

16
18
18
18

28
28
30
31
32
34
37
36

5
5

STATUTES. See ConEapproval of by governor; must sign.................... . .............. .
when vetoed by governor............................................. .
when not signed or vetoed .......................•.......•.............
original acts deposited with secretary of state. . ..............•....•....
when private acts take effect. • ...............•.......................
when public acts take effect ....................................... 33,
arr~ngement publication of, by secretary ...•..•...•....•...•.•...... 35,
style of publication ...........•...•..•..... : . .....•.........•.....•...
acts amending code, refer to portion amended, how .................... .
printed, approval of governor not necessary ........................... ..
when a statute is passed........... . . . . . . . . . . . . . . . . • . ..........••••..
when statute takes effect by puulishing in newspapers ................. .
original act best evidence...... • .................................... .
secretary's certificate of publication, not evidence ....................... .
how distributed by secretary ....................................... 39,
distribution of code, ch. 1.), laws 1874 .............................. ..
price to be sold at, and disposition of. ............................... 41compens<ttion for publishing in newspapers ........................... .
construction of rules ................................................. .
notes of Ram e. . . . . . . . . . . . . . . . . . . . . . . ..................•............
repral of does not revive statute repealed .............................. .

90

38

6

6
6
6, 7
7
7

n
n

n
n

n
40

44
44
45
45
45

7, 8
7

7
7
7
7

8

8,9
9, 10
10
10-12
10-12
sub, 1, 10
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STATUTES-CONTINUEDcopies furnished state printer..........................................
how pleaded in actions. . . .. . . . . . . . .. . . . . . .. . . . .. . . . . . . .. . • . . . .. . .. . . •
when admitted in eVIdence ............................................
words of, need not be strictly pursued in indictment .....................
private, how pleaded in indictment ....................................
STATUTE OF FRAUDSwhat contracts required to be in writing by .........•.......•.••.. 3663,
exceptions to enumerated ........•.............................•......
contracts enforced when not denied in pleadings .........•.....•........
dAfendant may be made a witness to prove .............................
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101
2708
3718 n
4304
4309
3664
3663
3666
3667

n
n
n
n

86!5
866
867
867

STATUTE O.B' LIMITATIONS. See LIMITATION OF AcTIONS ......•......•. 2529

603

STATUTE PENALTYaction to recover, when barred......................................... 2529

603

STAY OF EXECUTION. SEE EXECUTIONSon judgments when and for what time allowed ......................•...
sureties in bonds for must make affidavit, as to property ...•.............
no, appeal allowed where taken ........................................
clerk must take and record bond for...... .. . . .. .. .. .. .. . .............
when entered, execution called in ......................................
property levied on released, when taken................ .. .............
JOint execuhon issued, when stay expires ...............................
surety in judgment may prevent .......................................
surety for stay may determine stay, when............................ ..
if other surety given, original discharged ...............................
does not rrlease judgment lien .........................................
person taking not entitled to redeem ..................................
allowed for fines in criminal cases ......................................

3061
3062
3063
3064
3065
3066
3067
3068
3069
30i0
3071
3103
4610

STAY OF PROCEEDINGS- .
appeals to supreme court shall not, until bond is filed.. . . . . . . . . . • . . . . . • . .
bond for, approved by supreme court or judge ................•.••....•
when defective, additional required .....••.....•...•.........•..•.
penalty and conditions of.. .......................................
filing of, does not stay part of judgment not appealed from .......•.......
when perfected, execution countermanded ......••....•.•.•.•••........
property levied upon to be surrendered ................................

3186 n
3187
3188
3190
3191
3192
3193

n
n
n

759

759

7;)9

759
n

760
760
766

lOGO
785
785

"786
786
786

786

787

5

STEALING. See LARCENYfruit, flowers or trees, punished . • . .. . ... .. . . .. .. • .. . • . . .. . . .. . . . .. .. . .. 3897
STEWA.RDof poor-house governed by regulations of board of supervisors ...•...•....
to admit paupers on written order of a trustee or supervisor ... -. . • . . • . . •
may require paupers to labor ..... -· •••............•.........•.•......•
of hospital for the insane, duties of enumerated ....••...•.....•••.......
of penitentiary at Fort Madison, duties of..............................

758
759
709
759
759

STATIONERYfor legislative committees, ch. 1, laws of 1874 •••••..•..•••••••••••••.•••

(

22
683
875
1012
1014

1374
1:)75
1376 n
13!)2
4766

STIRRING UP QUARRELSby judges, justices, attorneys, etc., punished ............................ 3964

920
373
373
37S
376
1083
935

-----

STOCK, LIVE. See DoMESTIC ANIMALSquestion of rPstraining submitted to vote ..........•................. 309- 310
69
definition of the term'' stock" ......................................... 1450
392
when allowed to run at large and when restrained; damages by ..... 1446-1455 391-391
carrying on railroads regulated .•.....•........... -.•. _..............•. 4032
94tl
driving off punished . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3896 n
920
STOCK IN CORPORATIO}l"S. See PnEFEURED STOCKSto be asse:>sed and taxed at cash value ...... _........................ . . . 814 n

197
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STOLEN GOODS AND PROPERTYrestored to owner, when . . • • . . . . . . . . . . . • . •...••.••..•••.•.•••.•..••.. 46·i8
when retained by officer as evidence .................................... 46.'>3 n
held by officer subject to ordt>r of magistrate .••••.•..•....••.••.•.••.•.. 46.54
may be delivered to owner, when ................................. 4655--46.57
when to be delivered to county auditor ................................. 4658
officer receiving must give duplicate receipts for ..•••••.•..••...•..••...• 4659 n
STONE COALstandard weight of bushel. .. • .. .. . . • .. .. .. .. . .. .. .. . • .. • .. . .. .. • • .. .. 2049
STRA WHERRIESstandard weight of bushel. .............•...•.........••..•...•...•... 2049

1065
1065
1065
1066
10f36
1066
552
552

STHA YS. See DO)lESTIC ANmALSunbroken ammals not to be taken up between May and December, unless. 1464 n
when stwys may l.,e taken up by perwns other than owners of premises ... 1465
t~tker-up to post up written notices ..................................... 1466
justice of the peace to appoint appraisers by notice.................. • .• 14()7
to seml certified copy of description to county auditor ........••.•. 1468
secretary of state to contract with printer to publish notice of esttays ..... 1469
printer to iswe paper once a week in which shall be two successive insertions of all estr;tys............ .. .. .. .. .. . .. .. .................... 1470
proceedings when appraised value of estray does not exceed five dollars .•. 1471
when property vests in finJer of estray ................................. 1472
person legally taking up estray may use or work the same ..•..•....•...• 1473
hme within which owner may prove ownership .......................... 1474
when title to str,ty vests in the finder ................................... 1475
if any estr.ty esc.tpe or die, finder not liable ............................. 1476
penalty for selling, trading, or taking out of the state any estray ......•.. 1477
penalty for failure of printer, auditor, or justice to perform their duties ... 1471:!
board of sup~rvisors to provide books in which to enter marks and brands
of animals .............•......................................... 1479
persons wishing to brand animals may adopt their own mark .•.•...•...•. 1480
not to mlopt mark or brand previously recorded. . • . . . . . . . . . . . . . . . 1481
any person may take charge of any abamloned animal. .................. 1482
impounded animals may be taken care of by persons other than the owner 1483
STREETSdeemed part of public highways. when .............................. 952, 953
when not to be established over st:tte lands. . . .. . . . . .. .. . .. • • .. .. .. • . .. • 954
STREETS AND ALLEYScities and towns may require labor upon, by whom.......................
power to graJe and repair vested in cities and towns........ . • . • • • . • • . . •
general power over, in cities and towns.................................
cities have general supervision and control over.........................
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487
46.5 n
464
527 n

395
39:)
895
395
395
3~5

39f3
396
396
3v6
3\J6
396
396
396
397
397
3!)7
397
397
397
242
242
110
104
104
121

STREET RAILWAYSright of way for, granted, ch. 32, laws of 1880..........................

361

STRUCK JURYwhen may be ordet·ed, what is a ....................................... 2778

695

STYLE OF PHOCESSconstitutional provision relating to ................................... .
SUB-CONTRACTORentitled to mechanic's lien .......................................... .
must file statement with clerk, when .................................. .
must give notice of claim to owner, when.... . ....................... .
notice may be given atter thirty days, effect of. . . . . . • . . . • • . . . . .......•.
definition of sub-contractor .......................................... ..

1186
2129
2133
2134
2135
2137

n
n
n
n

573
575
57()
576
ii78

SUB-DISTRICTS. See ScrrooLs.
SUBJ\i!TTING CONTROVERSIES WITHOUT ACTION. See AGREED CAsEto the court on agreeJ ~;tatement of fact.s ............................... 3408
must be slwwn by atlidavit that controversy is real. ..•....•.....•.•....• :34v9

825

8<!:)
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SUBMITTING CONTROVERSIES WITHOUT ACTION-CoNTINUEDcourt must decide and render judgment ...............................
what constitutes the record ................... ~ .......................
judgment, when may be reviewed ......................................
may be in actions pending by written statement ..•.•..•..•....••....•..•
judgment to be rendered as agreed by the parties .•.•..•••••..••...•...•
how costs, in case disposed of. . . .. . • .. . . .. . • .. . • .. . . .. . • .. • • .. .. . • .. . . .

Section.

3410
3411
3412
3413
3414
3415

SUBMITTING QUESTIONS TO ELECTORSby board of supervisors .......•..••..••..•...••..•••••.••.••••••.••. 309-314

Page.

82.')
825
82-'i
82.5
825
825

69
SUBORNATION OF PERJURY,
defined and punished ......•..••••.•...•.••••..••.••...••.....•...•.. 3937
930
attempts at, punished .•....••..••..•...•••••..........•....•..•.•.... 3938
931
SUBPCENASwhen issued by coroner...... . . . . • . . • • . . • . . . . . . . . . . . . • . . . • . . . • • . . . . . . 356
78
when issued by county surveyor . . . . . . . . . . . . . . . • . . . . . . • . . . . . . . . . . . . . . . • 378
81
when may be issued in trial of contested county election case . . . . . . . . . . . . 704
179
. state election case. . • • . . • . . . . . . . . . . . . . . . 723
181
by whom issued ana to whom directed ...•..•..................... 3671, 3672 868, 869
penalty for failure to obey .....•.................................. 3675, 3676
869
how served, when witness conceals himself. . . . . . . . . . . . . . . . . . • . . . . . . . . . . 3677
869
may be issued by persons authorized to take depositions ..•..•.•......••. 3680
870
for grand jury, clerk to issue ......................•..•.•....•......... 4279
1006
in criminal actions-who may issue ...............•......•.......•. 4561, 4562
10.51
who may serve ......•..•....•.•............•........................ 4563
1002
how served .•..................•..•.....••.•..•••.................... 4564
10-52
officer may break open door to serve ...•..••.•.•....••..•............... 4565
1052
di~obedience to, punished.. . . . • . • . • • . . . . • . . . • . • .. . . • • .. ......... 4566, 4567
1052
may run into any part of the state ..................................... 4569
1052
SUBSTITUTIONof party defendant, when and how made .••.••••••••..••••..•.••.. 2572-2575 n 648, 649
SUBTRACTIONpleading not amended by... • . • . .. . • . • . • • .. • • • . • • • . • • . • • • • • .......... 2692 n
681
SUBSCRIBING WITNESSrequired to wills ..................................................... 2326
/608
can derive no benefit under will. ................................. 2327, 2328
608
SUCCESSORjustice of the peace to deliver dockets and papers to ..................... 3625
855
If no successor, to county auditor ...................................... 3626
855
of justice of the peace may issue execution......................... . .. 3627
855
how determined .................................................... 3628
855
may renew execution ........... ; ..................................... 3634
856
SUFFRAGEconstitutional provision relating to.....................................
1176, 1177
offenses against right of, punished ...•.••••...•...••.•••.••••....•. 3993-4007 n 940-942
SUIT. See AcTION.
SUMMARY PROCEEDINGSwhen judgments and final orders entered on motion ...•..••....•...•..•. 2906 n
726
notice of motion to be served .......................................... 2907
727
contents of.. . . .. . . .. . . . .. . . . . .. .. . • .. .. .. . . .. • • .. .. .. • . .. .. .. 2908 n
727
when motion considered as abandoned ................................. 2909
7"27
motion heard in, without written pleadings .....•.••••••..•......•..... 2910
727
SUNDAYcourts not open on, for judicial business................................. 191
44
original nohce may be served on, when ................................ 2607
659
attachment may issue and be served on, when ..........••...•.....••... 2952
7:~4
execution may be issued and served on, when ...............•..•.•...... 3028
7-51
writ of replevin issued and served on, when ...........................•. 3227
794
warrants in actions against boats and rafts, issued on. . . . . • • • . . . . . . . . . .. 3434
829
violation of, punished.. . . . . . . . . . . . . . . • . . . . . . • . . . . . . ••................ 4072 n
971
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SUPERINTENDENT OF INSANE HOSPITALis chief executive officer of hospital; qualifications of.. . • • . . • • . . • •••.....
with trustees to direct purchases by steward ...•..•...•......•..•.......
must provide official seal. .....•...•.....•........• · . . • . . • • . ...•• • •...
to acknowledge receipt of ratients .................................... .
when to receive and keep msane prisoner .............................. .
when re~tored to reason to notify district attorney.... . • • . • . . • . ...••...
to treat patient as from county of legal settlement ...................... .
to notify commissioners of county of escape of patient .......•...••......
to certify quarterly to state auditor, amount due from each county ...•....
fees of, when attending court as a witness ............................ .
to affix seal of hospital to papers and documents ....................... .
with governor to adopt rules for hospital. ...•...•...•..........•.......
must furnish inmates with writing material. ........................... .
must affix stamps and mail letters for patients ....•..••.................
to notify district attorney of sttnity of prisoner .....•..••....••..••..••...

1391
1392
1393
1401
1412
1413
1417
1423
1428
1429
1430
1432
1437
1438
4626

375
376
376
378
382
382
:18:1
383
384
386'
336
386
387
387
1062

SUPERIOR COURTSprovisions for in cities, ch. 143, laws of 1876 ........................... ..
leg-alization of, ch. 22, laws o£1878 .................................... .
effect of legalizing act. . . . . . • . . • . . . . • • . . . . . . . • • • . . ......•.•••..••.•••

130-133
U:3
n
133

SUPERINTENDENT OF DEAF AND DUMB ASYLUMto report to the governor. . . • . . . . . . • . . . . . . . . . . ..................•.•••• 1694
to certify clothing account for pupils to county treasurer ..•.••••......... 1G95

468
468

SUPERINTENDENT OF MARKETSelected in cities of first class .......................................... . 535 n

123

SUPERINTENDENT OF PUBLIC INSTRUCTIONstationery, books, fuel, etc., furnished ...•.........••...•........•.... 120, 122
24, 2·5
may appoint deputy.............. .. . .. . . .. . . .. . . .. . . .. . . ... . .. . . . .. .. 766
185
power and duty of................................... 767 n
186
bond not to be less than two thousand dollars........................... 678
175
general powers and duties of...... • ••...•............•.•..••.•••..••.• 1577
444
office at seat of government, keep records, file papers, etc ...••..•........ 1578
444
to publish amendments to school laws; prepare cE-rtificates ....••..•...•.. 1579 444, 4·i·5
may subscribe for Iowa School Journal ................................ 1581
445
make ::mnual report to state auditor .............•....•........•.••.•.. 1582
445
make report to each general assembly. . . . . . . • . . . • . . • . . . . . . • • . . • • • . . • . . 1583
445
may appoint teachers inst1tutes; appropriation for ....................... 1584
445
50;)
to determine appeals from county superintendent ....................... 183.5 n
cannot render money judgment ...................................... 1836
503
salary of. . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • . • . • . . . . . • . . • • • • . • • . . . . . . . • . . . 3iGO
884
to be paid monthly........................................... .3780
888

SUPERINTENDENT OF STATE REFORM SCHOOL-

appointment of trustees. . • • . . • • . . . . • . . . . . . . • . . . • . . . • . • • . . . . . . . . . . . . • . •
to report annually to general assembly ................................
to have charge of pupils in school .....................................
to give bond to be filed with secretary of state ..........................

1647
16GO
16.51
1652

461
4Gl
461
462

appointment and bond of. . . • . • . • . • • • . • • . . • • • . . . . • • . . • • • . • . . . . . . . . • . . . . 2052
duties of, enumerated ............................................. 2053-205!i
to deliver standards, etc., to successor .................................. 2056
salary of......••..••......•..........•....••..••.•.•......•.......... 376!3
payable monthly ..•••......•..•.••...•.••••••••.•••••••............... 37o0

553
[,53
553
884
888

SUPERINTENDENT OF WEIGHTS AND MEASURES-

SUPERSEDEASan appeal is not a, unless bond filed. . . • . . . . . . . . . . . . . • . . . . . • . . . . . . . . . . • 3186 n
wheu supreme court or judge may fix amount of bond .•••..••........... 3187
shall not issue unless bond filed ....•.•....•.•........ supreme court rule 35
when new or additional bond required ................ supreme court rule 36

SUPERVISOR OF ROADS. See

WORKING

HIGHWAYS-

to be elected anmmlly . . . . . • . . . • . . . . . . . . . . . . . . . • . . . . . . . . . • . . . . . . . . . • . . 591

785
785
1205
120j
162
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SUPERVISORS. See BoARD OF SuPERVISORSnot required to give bond.............................................

674

SUPPLEMENTAL PLEADINGwhen may be filed ....•....•................•......•.................. 2731

174

n

687

SUPPLEMENTAL PROCEEDINGS. See AuxiLLIARY PROCEEDINGs.
SUPPRESSION OF WILLby any person having possession, punished .................•.....•...•.. 4074
SUPREME COURTwhere to be held .................................................. 133- 135
terms of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . • . . . . . . . . . • . . . . . . 1H4
when cause heard in ..••..•.••.•...............•...................... 136
sheriff of county to attend upon.. . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 137
conting-ent expenses of, certified by chief j ust1ce. . . . . . . • . . • . . . . . . . . . . . . . . 138
three Judges a quorum, but a less number may adjourn . • . . . . . . . . . . . • . . 139
consequence of division of opinion.................... . .. . • . . .. . .. .. . 140
effect of when one judge is sick............................ . . .. • • .. . . .
effect of failure of'judges to attend ................................ 141, 142
all opinions to be written and filed..................................... 143
records must show whether either judge dissented .................... ·.. 144
when opinions not to be reported...................................... 145
when ronrt will not file written opinion . . . . . • .................. · ... ·.
judges approve and accept reports, § 1, ch. 60, Jaws of 1880 ......••...•.•
may order publication ot new edition of reports......................... 158
may suspend or revoke license of attorney ......................... 217, 218
causes for, proceedings, trial an•l judgment 219- 222
not to regard exception, unless on a material point.. . . . . . . . . . . . . . . . . . . . . 2806
has appellate jurisuiction ...................•......................... 3163
from what orders appeals to may be taken ........................ 3164, 3165
may prescribe rules for appeals ti:om other orders ....................•.. 3166
mistake of clerk not a ground of appeal. ............................... 3167
order or judgment cannot be reversed by, which could be corrected below
on motion -. . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3168
not necessary that a motion for a new trial should be made .......•...... 3169
there should be any finding of facts .••....•.......•.. 3170
cause to be docketed as in court below . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3171
power given to enforce appellate jurisdiction . . . . . . . . . . • . . . . . . . . . . . . . . . 3172
limitation on right to appeal, a~ to time and amount ..•................. 3173
part of co-parties may appeal. ...................................... 3174
upon refusal to join in appeal, can derive no benefit from. 3175
rules of.....................•.........•.............................
what judgments, may render ..................................... 3194-3198
SUPREME COURT REPORTERmay take opinions to prepare reports................. . . . . . . . . . . . . • . . . . 154
furnish coptes of opinions to publisher, § 1, ch. 60, laws of 1880........ ..
not. to report arguments at length, § I, ch. 60. laws of 1880....••........
volumes to contain not less than 750 nor more than 800 pages, ~ 1, ch. 60,
laws of 1880 .......•......••..•....••.......•..••.....••.••.....•
copyright to belong to state, § 2, ch. 60, laws of 1880 ..•....•..••..••..•
to have no pecuniary interest Ill reports, § 2, ch. GO, laws of 1880...••..••
salary of, § 9, ch. 60, laws of 1880 ...•...•..••...•••••......••.•...•.••
election and term of . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . • 58~\
vacancy in office, filled by supreme court.. . .. .. .. .. .. . .. .. .. . . .. . . .. .. . 783
SUPREl\fE COURT REPORTSpublishers of to deliver proof-sheets to reporter, § 1, ch. 60, laws of 1880..
each volume to contain not less than 750 nor more than 800 pages, etc., 8 1,
ch. 60, laws of 1880 .....•.••.•....................•....•....•..•
to be published by contract, § §16-8, ch. 60, lrtws of 1880 ...•......•...••
contract let by executive council,§§ 6-8, ch. 60, laws of 1880 ........... .
what contract to contain, ):i 8, ch. 60, laws of 1880....•..•••....•..••.•••
maximum price per copy, $2, § 8, ch. 60, laws of 1880 ..••.••••..•.•..•.•
copyright belongs to state .................................. -. . . • . . . • . . 158
distribution by secretary of state.................... . . .. .. .. .. . .. . .. . • 159
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SURETIESmust reside in state and be worth double the required sum ..• , • . • . . . . . . . .
approving may require surety to justify . . . • . . . . • . • • • • • . . • • . . . . . .
of officers may be discharged.. . • . . . . . . • . . . • . . • . . • • . . • . . . • . . . . . • . • . . •
petition for, and notice of application..................................
hearing, order, and efl'ect of . . .. .. .. .. .. . . .. • . .. .. . . .. . . .. . . . . . .. • . . . .
may require creditor to bring suit, or permit surety to do so ..••....•...•.
effect of refusal by creditor............................................
when suing, to give bond to pay costs ..................................
executors of, lllay require suit brought................. .. .............
a~ions by, prosecuted by ordinary proceedings ..•.........•.....•.......
may, with consent of principal, plead counter-claim due ..••...••........
may obtain ;judgment against principal, etc., on motion ..••.••..........
notice-of motion to be served.. . . .. .. .. • .. .. • .. .. .. .. .. .. .. .. . • .. . . .. . . .
grminds of motion stated in .....................................
motion-if not filed, considered abandoned. . • • . . • • . • • • • • • • . • • • . . . . . . . . . . .
determined without written pleadings .••••••••..••....•..........
meaning of term " surety " • . .. .. .. .. • • .. .. • .. ......................
on stay bond-j~dgment e.nte~ed agains~.. . . • • • • • . • . • • • • • . • • • . . . . . . . . . . . . .
Jomt execuhon lSsued agamst........... . ..................
may prevent stay of judgment..............................
may require execu~io~ to }s~ue before stay expires .•.....•.•..
unless other secunty 1s g1ven ...............................
offi~er

249 n
2-50 n
775
776
777
2108 n
2109 n
2110
2111
2312 n
2661
2\!06 n
2907
2908
2909
2910
3040

3064

3067
3068

3069

3070

Page.

5!
54
58
liS
58
507
567
568
568
6:~2

673

726
727
727
727
727
75:J
759
739
759
7.59
760

~URGEON-

cornpens~tion when summoned by coroner.............................. 368 n
not to testify to confidential communications ............................ 3643 n
in brigade and regimental staff of mllitia, § § 1<!, 13, ch. 74, laws of 1880

80
860
261

SURRENDERof defendant by bail in criminal actions. . . . . . • . . . . . .............. .4593-4595 n

1056

SURVEYOR-GENERAL-

copies of maps, etc., in office of, are evidence .......................... 3707
signature of, presumed genuine ..••..•............•................... 3711

SURVEYOR OF COUNTY.

See CouNTY SuRVEYOR ..........•......... 369-378

87:3
874

80, 81

SURVIVEall causes of action survive death of parties ............................ 2525 n

SURVIVORof husband or wife may occupy homestead .............................
may retain instead of dower.. . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
subject to rights of, homestead may be devised ..........................
execution may issue against... . . . . • . . . . . . • . . . . . . . . . . . . . . . . . . . • • . . . . . . .

SUSPENSION

FRO~!

2007 n
2008 n
2010 n
3133 n

63.5

.544
545

54.5
770

OFFICE. See REMOVAL FROM OFFICE-

SUSPENSION OF STATE OFFICERSgoverllor may appoint commission to examine accounts of state officers....
may suspend defaulting officer. . . • . . • . . . . . . . . . • . . . . . . • • . • . . . . . . . . . . . . . .
consequences of such suspension........... . . . .. . . .. • . .. . .. . .. .. .. . . ..
governor may appoint temporary officer................ . . . . . . . . . . . . . . .
governor shall direct legal proceedings to be commenced against defaulter.
compensation of commissioners ...................................... ·•.
powers of commissioners ...•....................•••..•••...............

759
760
761
762
763
764
765

185
185
185
185
185
185
185

SWEARincludes affirm....................................... • .. .. .. .. .. .. . • .

45 sub. 12, 11

SWEET POTATOESstandard weight of bushel of.......................................... 2049

SWIFT-

bounty allowed for killing ........................................ 1487, 1488

SWINE-

restrained from running at large ........................................ 1446

552

398

391
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SWAMP LAXDS-

Section.

Page.

act of February 5, 1851, relating to ................................... .
act of January 13, 1853, relating to ................................... .
act supplemental thereto, approved January 24, 1853 .••..••....•••....••
act of January 25, 1855, relating to ................................... .
another act of same date, relating to .................................. .
act of July 15, 1856, relating to ...................................... .
a_ct to punish tres\lass upon, ch. 156, laws of 1854 ... : .••...•••...•..•.••
nght of pre-emptiOn upon, repealed, ch. 115, laws of 1856 .............. .
act for relief of pre-emptors of, ch. 100, laws of 1858 ................... .
appropriation for purposes of, ch. 3, laws of 1858 ....................... .
to be used in constructing railroads, ch. 132, laws of 1858 .••....•...••.•
commissioner of discontinued, ch. 24, laws of 1874 ....•........••.••••.•
supervisors of county have control of, ch. 8, laws of 1861 .•.•....•••.•..•
appointment of agents to secure, ch. 16(1, laws of 1862 .....•••..••..••.•
granted to counties, ch. 8, laws E. S. 1861. ............................ .
counties authorized to dispose of, ch. 77, laws of 1862 .•...........•...•
provisions for sale of, ch. 67, laws of 1864 ............................ ..
mdemnity fund, how disposed of, ch. 134, laws of 1878 .••.•••••...••••..
deeds for, legalized, ch. 180, laws of 1880 ............................ ..

1106
1107
1112
1112
1118
111-!
1114
1117
1117

lll8

1118
1119
1120
ll20
1122
112;~

1124
1124
1125

SWINDLINGdefined and punished (three card monte) ch. 102, laws of 1876 ........... .

975

TALLY LIST-

must be kept by clerks of t>lection................... .. . .. .. .. ... .. . .. 626
where deposited after election.. . .. . .. . .. . .. .. .. . . .. .. .. .. . .. . • .. .. .. .. • 6:30

16S
168

TAXATION-

property of United States exempt from................... .. ... ... .. .. .
4
what property exempt from............................................ 797 n
what property subject to ....................... · ..................... 79. 801 n
church property, when subject to ...................................... 1921

TAXES. See

1
192
194
521

AssEssMENT oF, CoLLECTION OF TAXES-

majority of whole board of supervisors must concur in levy of.............
when warrants are depreciated, people may vote for higher rate. . . . . . . . . .
when people vote to borrow monl'y and levy tax.........................
rate of. in such case............................ . . . . . . . . . . . . . . . . . . . . . . .
levied to pay expenses of board of health.... .. . .. .. . .. . . .. .. .. .. .. .. . .. .
of cities and towns, certified and collected as other taxes.................
limited to ten mills on the dollar.................................. ·.....
·when a lien between vendor and vendee.................................
collection of in cities under special charters, ch. 99, laws of 1878..........
remission of penalty and interest on personal property, ch. 29, laws of 1874
when to becoine delinquent............................................
penalty on......................... ... . .. .. ... .. .. .... .. . . .... .. .. . .
township trustees to determine amount of hig-hway......................
supervisors to post notice of amount................................... .
to be expended in district where collected........ . . . . . . . . . . . . . . . . . . . . . .
levied to support county high school.. ..................................
electors of school districts may vote ....................................
directors of district cannot levy after third Monday in l\Iay.. . . . . . . . . . . . .
to estimate amount of required ...............................
apportion tax voted by electors.. .. .. . . .. .. . .. . .. . . .. . . .. . . .. .
be levied by board of supervisors.................... .. .1779,
independent districts, electors of, may vote... . . . . . . . . . . . . . . . . . . . . . . . . ..
homestead, when platted, liable only for those accruing thereon .........
le;;ied to pay debts of certain public corporation ......•...•...........

305
309
311
312
420
495
496
835

68
69
70
70
72
ll3
113
202
206
212
865 n
211
866 n
211
969 n
246
980
24!)
981
249
1703
471
1717
472
1788
478
1777
485
1778 n
485
1780 n 485, 486
1807 n
492
1991 n
5:)!)
3049 n
7;j;)

n
n
n
n
n

TAX DEED-

when to be executed by county treasurer................................ 895 n
224
form of. .............. · .. · · · .... · · · ·· · · · · · ·· · · · · · · · · · · · · · · · · · · · · · · ·
effect of, when executed as the law directs. .. .. .. .. .. .. .. .. .. .. .. .. .. .. . 897 ns 226, 227

TAXABLE PROPERTY-

enumeration of, and listing thereof.............. • .......... · ... · · · ... 801-811

194-11)6
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TAX-LISThow made up by county auditor ..................................... 842, 843 n
must be delivered to county treasurer................................... 843 n
contents of to be reported to state auditor............................... 844
is sufficient authority for distress ....................... :............... 8!i7 n
compensation for printing delinquent.............. . .................. 3833
TAX SALE. See CoLLECTION OF TAXES ................................. 854-901 ns
provisions relating to, in Lee county, ch, 46. laws of 1874 ............... .
lands and town lots may be sold for less than tax, when, ch. 79, laws of
1876 ........•.............................•........•...........
when wrongful purchaser held harmless. . . • . . . • . . • • . . . . . . • . . . . . . . • . . . 899
TEACHERScontracts with must be in writing, and signed ....•...•...•.•.•.....•....
must procure certificate from county superintendent ....•.......•........
must keep register of pupils ...........................................
and file copy with secretary ...........................................

1757
1738 n
1759
1760

Page.

207
207
207
209
904
209
214
215
229
481
482
482
482

TEACHERS' INSTITUTESsuperintendent of public instruction to attend........•......•...•...•.... 1577
appropriation for. . . . . . . . . . . . . . . . • . . . • • . . . . . . . . . . • . . . . • . . . . . . . . . . . . . . . 1584

444
445

TELEGRAPHSwho may construct; right of way granted ............................... 1324
how constructed; damages for right of way assessed ......••...•.... 1325, 1326
taxation of, manner of, ch. 59 laws of 1878........... .. . .. .. .. .. .. .. .. .

365
365
365

TELEGRAPH COMP ANTESliability of, for refusing to transmit measages. . . . . . . . . . • • . . . . . • . . . . . . . . . 1327
for willful failure, guilty of misdemeanor. . . . . . . . . . . . . . . . . . . . . . . • . • . . . . 1328
liability of, for mistakes, when ......................................... 1329 n
taxation of property of, manner of, ch. 59, laws of 1878 ...•.. :...........

365
365
365
365

TENANT. See LANDLORD .AND TENANTholding over after notice to quit, liable for don ble rent.. . . . . . . . . . • . . • . . . .
attornment to ~tranger by, void ................. · .... · .................
who tenant at will. ..... ·· .. ·········.· ... ·. · · · · · • · · · · · ..............
landlord has lien on property of, for rent ................................
how lien enforced .... · .. ············•······ .. ··•···· •.••..•.........•.
TENANCY IN COMMON. See JoiNT TENANCY~reated b,Y convey~nce ~o two or mm·e.... . . .. .. .. .. .. .. .. .. .. .. .. .. ..
m case of occupymg claimant ... ·· ..... · · ... · .. · · .. · · · ................

2012
201;1 n
2014 n
2017
2018 n

545
546
546
546
547

1939 n
1981

b26
536

TENANT AT WILLwho deemed to be .................................................. 2014 n
thirty days notice in writing required to terminate ....•.••.............. 2015 n
notice on, how served ..• · •. ·· ..• ··.··· ..•..•• ·.•••···•··· •...•...•.... 2016

546
546
546

TENDERon contract for labor or property, how made .......•........•...... 2098-2100
effect of tender of property ..................... · ... · ................ 2101
of perishable property, how cared for .................................. 2102
when holder of a note is absent from state.. .. . .. .. . .. . .. . .. .. .. .. .. . . .. 2103
when made and not accepted, money may be retained ................... 2104
in writing; effect of. . . • . . • . . • . ..........•... · ·. . . . . . . . . . . . . . • . . . . . . . 2105
person making, may demand receipt ................................... 2106
objections to be stated, or will be waived .............................. 2107

565
56.)
565
566
566
567
b67
567

TERMS OF COURT. See DISTRICT AND CIRCUIT CouRTto remain as fixed by law............ .. .. .. .... .. . .... ... .. ... ... .. .. 163
in fourth district, § 5, ch. 56, laws, 1876................................
in second circuits, etc., ch. 56, laws of 1876.............................
at least two in each district and circuit.................................. 165
judges to fix............ . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . • . . . . . . . . 165
special, how and when fixed........................................... 166
special, legalized, ch. 13, laws of 1878.. .. .. . .. . .. .. .. .. .. .. .. .. . .. • . ..

n
n
n
n

36
37
38
40
40
40
49
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TERM OF OFFICEwhen commences .............•....•...............................
person elected for full term holds until mccessor elected and qualified ...••

Page.

576
784 n

160
188

TES'rB10NY. SPe EviDENCEhow perpetuated ........•••••••••••..••••••••..••.•••.•••••..•.. 3745-3750 n

880

TEXAS CATTLEimportation of, punished ......................................... 4058, 40.'J9

935

THEATRICAL EXHIBITIONSreguhtted by cities and towns..........................................

103

TESTAMENTS.

See WILLS.

460

THREATSwith intent to extort, punished ........................................ 38U n

916

THREE CARD MONTEswindling by means of, punished, ch. 102, laws of 1876..................

975

THRESHING MACHINEfailure to box tumbling rods, punished .................................. 4064

956

TIE VOTEfor subdirector, decided by lot ......................................... 1719

475

TIMEmanner of computing ............•...•..•..........•••.•...•••••.....•
4.) sub 23 12
when alleged in pleading, how answered ...............•......••.••••.• 2701
682
when material, alleged; when not need not be proved ...•.•.••.•.•...... 2702
682
precise, need not be stated m indictment unless material. ............... . 4:301 n 1012
TIMOTHY SEEDstandard weight of bushel of.......................................... 2049

552

TIMBER. See INSPECTION OF LmrnER AND SHINGLESlhvision of quantities of lumber ........................................ 2474
setting out fire in, punished ........•••.•......•..•............... 3889, 3890 ns

556
919

TITLE.

798

See AcTIONS TO RECOVER REAL PROPERY ............•........ 3245-3276

n~

TOLL BRIDGES. See BRIDGES-when established ................•.•..........••...•..••...••......... 1003
railroad companies may construct. ........•..•••.....•....•••.... 1031-10:33
pbn of approved by board of supervisors ............................. 1032
must not impede navigation of rivers ................................... 10:35

254
237

TOLLSrates of, to be posted by bridge owner ......•...•..••..•.•••..•...•.•••.
penalty for failure to post rates .....•......•........••••........•......
penalty for taking illegal. . • . • . .................•.......•...........••
rates of, to be posted by ferry owners .....••....•......•••...•.•....•..•
penalty for failure to post rates .............•....•.....•...•.•......•.•

206
2.)6
2:)6
256
206

1020
10:21
10:l3
1020
1021

TORTsproof in defense of ac~ions for l!mite~ to alleg:ations in answer ...•....... 2682 n
where an attachment IS sought m actiOns for, JUdge to allow .•.••...•.•.. 2935 n
TOWN. See INCORPORATED TowNswhat the term "town" includes ...................................... .
TOWNSHIPSestablished by board of supervisors. . . . • • .. • • . . . • • • • .. .. • .. • • • • . • . • •..

2.~7

258

677
735

45 sub 16 12
379

82

TOWNSHIP ASSESSORto take census and make return to county auditor ..•••.•••..••..••.. 113, 114
number and election of................. ·· ......................... 389, 390
to be elected annually .......•.•..••...••.....•....•........••.•....... 5()1
to make li5t of voters ................. ·· .. ·• ............ ··• .......... . 594

23
84
162
163
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TOWNSHIP ASSESSOR-CONTINUEDpenalty of bond to be fixed by board of supervisors ...•. , ............... .
when and how to list and assess property. . . . . . . . . . . . . .. . . . . ....... 822
may administer oath to per~on asses•ed ...............•...•........... :
when to complete assessment and deliver books to ...•.....•........•....
name of owner unknown, property of, how assessed ..•............
penalty for failure of duty .......•......•.............................
revenue laws furnished to ............................•................
to meet with township board of equalization ........................... .
to make list of persons subject to military duty, § 2, ch. 74, laws of 1880..
to enumerate children of deceased soldiers ..................... .- •..•...
blanks furnished to ..............................•....................
compensation of. ................•.•....•••...•..••....................

Page.

Section.

678

82!~

n

824
825 n
826 n
827
828
831 n
163.5
1637
3810

TOWNSHIP BOARD Ol!' EQUALIZATIONwho constitute ..•.........................•....•..•..•..••.••......... 829 n
time of meeting and duties of.................•.•.•...•.......•......• 830
appeal from, when taken, ch. 109, laws of 1880 .•••.......•...•.........
n
TOWNSHIP COLLECTORwhen -elected, and term of office....................................... 4.00
how he shall qualify........ . . . . . . . . . . . . . • • . • . . . . . . . . . . . . • . . . . . . . . . . . 4.01
receive duplicate tax list from county auditor........................... 402
powers of, to collect taxes .. ~ . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 403
must give notice of receipt of tax list.................................. 404
must demand taxes; may make distress................. . . . .. . . .. . . . . . 405
must make monthly statement~ .................. ·..................... 406
his compensation for services.......................................... 407
rPturn of list to treasurer, when ............ , .. .. . .. ............... 408, 409
liability for taxes collected and lost..................................... 410
when election for, may be ordered...................................... 411

175
200
200
201
201
202
202
203
2G9
458
45S
899
202
202
203
tj8
88
88
89
89
89
90
90
90
90
90

TOWNSHIP CLERKSelection of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . 389
84
to post statement of receipts and disbursements of moneys, ch. 50, laws of
1876........................... .. . . . . . . • . • . . . . . • . . • . . . . • . . . . . . . •
85
must keep record of proceedings of trustees............................ 395
85
administer oath to township officers . .. . . . .. .. .. . . .. .. .. .. .. .. .. .. .. .. • 396
86
to notify county auditor of township officers elected......... . . . . . • . . . . . • 397
86
when to be elected, ch., 161, laws of 1880............ . . . .. . . .. .. . . . . .. . 591 86, 87, 162
as a member of board of registry of voters............................. 595
163
is clerk of elections.. . . . . . . . . . . . . . . • . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 606
165
in absence of, whom to act............................................ 608
165
shall keep poll books, tally lists and ballots .......................... 629, 630
168
duty when there is a tie vote.......................................... 632
169
to post notice of result of township election............ .. . .. .. .. .. .. .. . 633
169
to be noti!ied of removal from office of justice of peace.................. 779
187
resignation of township officers to...................... . .. .. . .. .. .. . . . 782
188
to record appointment of justices and constables........................ 795
190
to give bond; have charge or tools for working highway................. 970
246
to furnish plat of highways to road supervisor.......................... 972 n
247
duty of, respecting highway tax list.................................... 973
247
to deliver tax Jist to highway supervisor................................ 974
247
when to certify highway taxes to county auditor......................... 975
248
to notify supervisor of his election, when. .. . • .. . . • . • • . . . . . • • • . . .. .. • .. 979
248
to file petition for drainage of swamp lands ............................. 1217
314
to notity township trustees thereof.................................... 1218
314
approve bond of trustees............... . ...........•.•.•••.•.•..•.... 1221
315
to approve appeal bond, when ......................................... 1223
315
TOWNSHIP OFFICERSwhen to be elected ................................................. 389, 390
person elected refu~ing to act, penalty. . . . . . . . . • . • . . • • . . . . . . . . . . . . . . . . . . 394
when to be elected, ch. 161, laws of 1880...................... .. . . .. .. .
resignati0n of, to whom tendered............................. .. . .. . . . 782
vacancy in, how filled................................................. 783
compensation of.......... . .......................................... 3809

84
85
86
188
188
898
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number, and election of.................. . . . . . . . . • . . . . . . . . . . . . . . . . . . 389
designate place of holding elections.................................... 091
mu>t cause record to be kept of proceedings............................ 392
are overseers of the poor, fence viewers................................. 393
are board of equalization for township................................. 393
make regulations for public health..................................... 415
publication of same............ . . . . . . . . . . . . . . . . . . . . . . 416
may order removal of nuisances........................................ 417
may enforce health regulations........................................ 418
penalty for violation of regulation3.................................... 419
shall certify ttmount necessary for expenses............................. 420
tax levied to pay ~ame. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . • 420
to be elected annually (changed).............. . . . . . . . . . . . . . . . . . . . . . . . . 591
one each year, elected for three years, ch. 12, laws of 1878 .....••..••....
shall constitute board of registry. . . . . .. . .. .. . . .. . .. .. .. .. .. .. .. . .. .. .. 595
when to hold meetings as such board................................... 597
may appoint a clerk.................................................. 598
in cases of special election. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . 600
board of registry in new townships.................. .. .. . .. . .. . . . . .. . . 601
powers in relation to cemeteries, ch. 106, laws of 1878 ...••..•.•........•
when they may condemn land for cemeteries, ch. 130, laws of 1876 .•..••.
powers and duties relating thereto, ch. 130, laws of 1876 ............... .
not required to give bond ............................ :................ 674
to fill v.:tcancies in offices of justice or constable......................... 795
to determine highway tax and divide township................... . . . . . 969
amount of township fund ............................ :. . . . 970
direct expenditure thereof............................................. 971
to locate ditch to drain swamp-land .................................... 1218
hearing of application ............................................... 1219
determme course and depth of, and cause record of to be made ........... 1220
may reqnire applicant to give bond .................................... 1221
assess damages caused by. . . • . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 122~
appeal from.......................................... . .............. 1223
may apply to circuit court to compel relatives to support poor person ..... 133:.3
may seize property of absconding father, mother, husband or wife,
when ..........•..................•.......................•• 1343, 1344
make inventory of . . . . • • . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1341:)
order notice warning poor person to depart ......................... 1356
remove pauper to county of settlement, or extend relief to ........... 1357
provide relief for the poor ........................................ 1361-1364
poor to apply for relief .......................•....•................... 1365
to assess damages done by trespassing animals .............•............ 1454
to file assessment with township clerk, appeal from ...................... 1455
compensation of. ..................................................... 3808
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84
85
85
85
85
91
91
91

92
92

92
9ll
162
162
16:3
163
163
163
1G4
87
92, 9J

92 93

n
n

'174
175
246
246
247
i:114
314
315
315
315
31.5
367

368
368
370
370
370, 371
n
371
394
394
898

TOWNSHIPS, § § 379-388-

board of supervisor~ to establish ................................. ·...... 379
must be ten voters in; but each county shall have one............. . . . . . . 380
description of boundaries to be entered of record.. . . . . . . . . . . . . . . • . . . . . . . 381
may be divided by board, when petitioned for........................... 382
notice of presentation of to be given............ .. .. .. .. . .. . . . . .. . .. .. 383
petition, by whom signed; township divided . . . . . . . . . . . . . . . . . . . . . . . . . . 384
election-board of supervisors to designate place of holding first".... . . . • . . . 385
auditor to issue warrant for .. ·....•........... . . . . . . . . • . . . . . . . • . . . . . . 386
·
served by constable, or any citizen; return of.... 387
conducted as other elections............................... . . . . . . . . . . . 388
name of changed; proceedings .................................... .412- 414
provisions as to partition fences applicable to ..•............•........... 1508

TOWN. See

CrTIES

82
83
83
1)3
83
83
8:3
83
83
84
91
401

AND TowNs-

the word includes cities and incorporated villages................ . . . . . .

4.5

11

TRANSCRIPTof judgment sent with execution to another county........ . .....•...... 3031 n
appellant failing to file, appeal may be dismissed ....................... 3181 n
may be filed by appellee and judgment affirmed .... , ...•.......•........ 3182

751
783
783
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TRANSCRIPT-CONTINUEDwhat to contain ..................................................... 3184 n
when defective, may be perfected ...................................... 3185 n

Page.

783
785

TRANSFERof interest in cause of action pending suit does not abate ......•......... 2561 n
646
personal property, when to be in writing ........................ 1922, 192:1 ns 551, 532
shares in corporations, when valid .................................. 1078
272
TRANSFER BOOKcounty auditor to keep ............................................... 1948 n
form of .............................................................. 1949
entries made in, by county auditor ..................................... 1951 n
TRANSFER COMPANYliable for damage to baggage, when ....................................
TREASONdefined and punished; not bailable ....................................
misprision of. . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . • . . . • . . . . . . • . . • • . • • . . •
evide11ce necessary to convict. .........................................
defined in the constitution of the United States.........................
defined in the state constitution........................................

2183 n
3845
3846
3847

529
529
529
584
907
907
907
1166
1174

TREASURER. See CouNTY TREASURERTREASURER OF SCHOOL DISTRICT. See ScHOOLsmust be required to give bond, with sureties ............................ 1731
to hold funds of district .............................................. 1747
duties of, respecting funds ........................................ 1748-1751
must make annual repoti to board ................................... 1751
of independent districts and district townships, when elected and who
may be. . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . • . . . • . . . . . 1802

477
477
480
480

TREASURER OF STATE UNIVERSITYelection and qualification of.............. . .......................... 1593
to keep books showing sales of lands ................................... 1594
to notify persons in default of payment of interest ..••..••......••...•.• 1595

447
447
447

TREASURER OF INSANE HOSPITALto give bond; his duties and compensation .............................. 1390

375

TREASURER OF COLLEGE POR THE BLINDelection and qualification of.................. · ........................ 1673
bond of, reqmrement relating to ....................................... 1673

466
466

TREASURER OF AGRICULTURAL COLLEGEbooks of, to be examined by board of audit .............................
to have custody of moneys. notes, etc ..................................
elected annually and gives bond .......................................
must take oath ...............•...••..•..........................•...•

452
4;)2
4-53
453

1613
1614
1614
1615

491

TREASURER OF STATEshall keep his office at capital, and keep accounts of receipts and disbursements in proper books. . . . . . . . . . . . . • . . . . . . . . . . • . . • . . • • . . . . . . . • . . . • 75
17
keep memorandum of warrants . • • • . . . . . . • • . . . . . . . . . . . . . . • • • • . . • . . . . . . 76
18
give receipts when money paid to... . . .. . . .. .. . .. . .. . . . . . . . .. . .. .. .. . ..
77
18
to pay warrants in order of issuance.. . . . . . . . . . . . . . . . • . • . . . • . . . . . . • . . • . . 78
18
keep record of warrants presented and not paid......................... 79
18
certify to auditor warrants canceled.................................... 80
18
report to governor condition of treasury. . . . . .. . .. . . .. .. .. .. .. . . .. . . . . . . 81
18
provide funds to pay interest on state bonds.. .. .. .. • .. .. .. .. .. .. .. .. .. . . 82
18, 19
when no funds to pay warrant, treasurer to indorse.. . . . . . • • . . • . . . . . . . . . .
78 n
18
interest on warrants thus indorsed.. . . . . . . . . . . . . . . . . . . . • . . • . . • . . . . . . . . . 78 n
18
shall keep record of unpaid warrants...................................
79
18
certify to auditor weekly warrants canceled. . . . . . . . . . . . . . . . . . . . . . . . . . . . 80
18
report to governor state of treasury, when...... . . .. . . .. . . . . . .. . . .. . • . 81
18
provide funds to pay interest on bonds.. .. . .. . .. .. . .. .. .. .. . . .. . .. .. . . . 82
18
stationrry, books, fuel, etc., furnished to .............................. 120-122
24,25
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TREASURER OF STATE-CoNTINUEDbooks Rnd accounts of, subject to inspection.... . ....•.•.•••...•.•••...•
election of, and term .......•.........•..•....•••••.•••..•.. • • · · • • · •
bond of, not less than three hundred thousand dollars .•••.•••.•...••..•••
must have four sureties ..•...••.••...••.•.•..••..••.•.•...•...•
may appoint a deputy ..........•.......•..••..••...•..•.....•• • •. · • • ••
powers and duties of. • • • . • • . . . • • • • ••.•••..•.••.•
cannot appoint auditor or secretary of state. . . . . • . . • • . ••.•....•..•....•
to receive treasury and national bank notes of county treasurer ..••..••..•
penalty fordiscounting warrants, by .•••.•.•..••.••••.••.•••..........•
money rece1ved by, how kept ......................................... .
penalty for failure of duty............................ . .....••....••.•
loaning or using public money .•.•..•••.•....•..•.•••••..••.
salary of........•..•...••.••••.••.•••••••.....•.•.•.••..•.•.•..•....•
to be paid monthly ...................................... • .. • • ..•

Page.

132
581
678
679 n
766 185,
767
768
856
911
918
919
912
3758
3780

26
160
175
176
186
186
186
209
284
286
~36

234
883
888

TREASURY NOTESreceived in payment of taxes.......................................... 855

209

TREESmalicious destruction of, punished .................................... 3899

921

TRESPASS. See NursANCE, WASTE, AND TRESPAsswillful, defined and punished ...•.••..•.•..••....•.••••..•..•••.•.. 3983-3986 n

938

TRESPASSING ANIMALS. See DoMESTIC ANIMALscompensation in cases of ...••...•.....•....••..••..........•......•..
escaping from adjoining premises, ownet liable ...•..•.....•.........•.•
township lmstees to assess damage done by .............................
when treated as strays ...............................................
provisions relative to damages done by, ch. 188, Jaws of 1880.............

3822
1449
1454
1456

901
392
394
394
;:193

TRIATJ AND JUDG:\1ENTissues in, are of two kinds, of htw and offact ...........................
when an issue of fact arises in an action ................................
issues of law must be first tried; definition of trial.................. • . •
fact, mode of trial of..........................................
upon what kind of evidence issues in law actions tried .••...•...••.••••..
equitable issues tried on written evidence ..••..•...••. -....•••.....•...
anew on appeal to supreme court...•..•.....•.••..•
when court to give decision in writing, finding facts and law ...•..••.•..•
causes when tried at first term after service •..••..•..••...••••..•.•.•.•
appearance term not tnal term for equitable actions ..•........••.••.••••
when separate trials allowed ...........................................
clerk to arrange causes on calendar, to be printed ......••.•....•..••••..
continuance-when time asked to apply for .......•...•..•....•...•.•••.•.
not granted from cause resulting from negligence. . • • . . • . •.•
motions for, for absence of witnesses, how made ....•.•.•..••••
when held sufficient opposite party may admit facts ..••..•......•••..•••
motion for continuance to be filed. .. .. .. . .. . . . . . .. .. . . . . . . . . . .. . .
applicatiOn amended .••..•.•.•...••...•......••...••......•...••
objections to made in writing, and decided without argument ..........•.
decision on motion reviewable on appeal.. .............................
no copy of motion for continuance need be served ..••...............•.•..
continuances granted at costs of applicant ..............................
may be granted when parties consent ..................................
cause continued remains for all purposes except trial. .••.......••..•....•
when one of seTeral defendants may continue ...•..........•.•........•
clerk to select twelve jurors by lot ......................................
challenge to jury, definition of; two kinds . • . . . • . .....•.....•••.•....••
when parties cannot sever in challenges ..•• -...........................
grounds for challenge to the panel................... . ................
when to be taken, and how made ......................................
trial of challenge, who are w1tnesses ..................................
when challenge allowed jury discharged ...•.......•..........•......•..
challenge to individual juror, peremptory or for cause ...................•
when to be taken ...............................

2737
2738
2739
2740
2741
2742
2742
2743
2744
2745
2746
2747
2748
2749
2750
2751
2752
2753
27">4
2735
2756
2757
2758
2759
2760
2761
2762
2768
2764
276;)
2766
2767
2763
2769

n
n
n
n
n
n
n
n
n
n
n
n
n
n

n

688
689
689
689
689
690
690
690
691
691
691
691
691
691
692
692 ·
693
693
6D3
693
693
693
6D:;
693
693
693
694
604
69!
694
694
694
691
694
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TRIAL AND JUDGMENT-CONTINUEDperemptory challenge defined .............•.•.•...........•... , ........ 2770
694
number of allowed................... .. .......... 2771 n
694
vacancies in jury filled, causes of challenge ...•...•...•••••....•..•..... 2772
694
challenge of individual juror, trial of................................... 2773
695
challenges tned by the court.......................................... 2774 n
69:)
when talesmen may be selected ....................................... 2775 n
6!15
persons who ke-ep seventh day as Sabbath, excused ..••..••..•........•.. 2776
69:>
an exemption not cause of challenge ................................... 2777
695
parties may take majority verdict, or struck jury. . . . . . . • . . . . . • • . . • . . • . . 2778
695
order-in which trial shall proceed ...................................... 2779 n
69€
argument of cause, order of........................ . ..••.•..... 2780, 2781 n
696
number of attorneys allowed each party ................................ 2782
696
court may restrict argument to self but not to jury ...........•......... 2783
697
instructions-may be requested by either party, to be in writing ........... 2784 n
697
the court may modify mstructions; mode of ............................ 2785 n
697
the court to read to jury only instructions given, and mark all. ..........• 2786
697
how exceptions to, may be ~ake~.: ..... :. : ......... : .. .. .. . . . . . . . . . . . . . 2787 n
697
court may charge the Jury m wrihng on his own motwn ....•.......•.... 2788 n
698
exceptions to charge, or refusal to charge, may be taken.. . . . . . . . . . . . . . . . 2789 n
698
when jury may have a view of property in dispute, or of locus in quo ...•. 2790 n
698
jury kept together after case submitted .................................. 2791 n
698
when jury may separat.e under advice of court, during trial. ............. 2792
699
when sick, juror may be discharged....... . ........................... 2793
699
the court may discharge jury before verdict rendered, when .......•...•.. 2794
699
when cause tried after discharge of jury ................................ 2795
699
adjournment~ after trial commenced ................................... 2796
699
what jury may take with them on retiring .............................. 2797 n
699
during absence of jury court always open until verdict rendered .......... 2798·
699
court may admit further testimony before final submission ............... 2799 n
700
further inshuctions given to jury after retiring .................... 2800, 2801
700
jury may be fed and lodged by order of court ......................•... 2802 n
700
verdict-how signed and rendered ....................................... 2803 n
700
when jury may be polled .............................................. 2804
701
when they may render a sealed verdict; effect of. ..............•........ 2805 n
701
general verdict, defined ............................................... 2806 n
701
special verdict, defined . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2807
701
jury may be required to answer interrogatories, when ..................• 2008 n
701
when general verdict overruled by special verdict ....................... 2809 n
701
jury must assess amount of recovery ................................... 2810
702
when verdicts may be joint, or several.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2811
702
when verdict sufficient in form ......................................... 2812 n
702
to be put in form by court. and filed with clerk ......................... 2813
702
when jury trial may be waived ........................................ 2814 n
702
when causes referred by consent of parties. . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2815 n
702
what causes may be refnrred without consent ........................... 2816 n
703
majority of referees may decidP case ................................... 2817
703
vacancies in referees filled by the judge in vacation.. . . . . . . . . . . . . . . . . . . . . 2818
703
referee has same power, and stands in place of the court .......•.... 2819, 2820 n 703, 704
report of referee must state finding of facts and law separately ........... 2821 n
704
report on facts alone stands as a special verdict ........................ 2822 n
704
referee must sign bill of exceptions... . .. . . .. . . .. . .. . . .. .. . .. .. .. . .. . .. . 2823
704
parties may agree on rPferees, or the court may appoint . . . . . . . . . . . . . . . . . 2824
704
when referee appointed in vacation .................................... 2825
704
referee must be sworn; affidavit of filed with report. . . . . . . . . . . . . . . . . . . • . 2826 n
704
issues must be made up before reference ordered ........................ 2827 n
705
referee called on to accept appointment... . ....... : . .................. 2828
705
any one referee may issue subpcenas ................................... 2829
705
mode of procedure before referees same as in court. . . . . . . . . . . . . . . . . . . . . . 28:)0 n
705
rules relating to juries applicable to court when trying issue of fact ..•.... 2863
715
exceptions-defined, and mode of taking prescribed . . . . . . . . . . . . . . . . . . . . . . 2831 n
705
no stated form of, required .......•............................ 23:32 n
706
wlwn noted at end of decision.. . . . .. . . . .. .. . .. ................ 2833 n
706
bill of exceptions-what to contain ....................................... 28:14 n
706
to be signed by judge, or bystanders. . . . . . . . . . . . . . . . . . . . 288.5 n
706
not regarded in supreme court, when ................... 2886 n
707
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TRIAL AND JUDGMENT-CoNTINUEDnew trial-definition of, for what causes granted ..•...............•.......
granted ~or ir~egularity of proceeding ................... sub. I,
for nnsconduct of JUry or party ..........•...... sub. 2,
for accident or surprise ......................... sub. 3,
for excessive damages .......................... sub. 4,
for error in computation ........................ sub. 5,
when verdict contrary to law or evidence .••..... sub. 6,
for newly discoverPd evidence .................. sub. 7,
for error of law at trial ........................ sub. 8,
when application made for; how ..............................
not granted on account of smallness of damages ................
costs of, abide event of suit, or paid by party to whom granted ...
court may fix conditions to order for new trial. ..................
when granted by reason of defective pleading ......••..... 2842,
contested county elections, trial of at county seat........................
election of state office, at seat of government......................... . .
for removal of officer, mode of procedure...............................
of person charged with support of poor relative ........................
change of place of. See CHANGE OF VENUE ...........................

2837
2837
2837
2837
28;l7
28:l7
28:l7
2837
28:n
2838
2839
2840
2841
2843
707
725
754
1349
2590
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707
707
708
708
708
708
709
709
710

711
711

711
712
712
180
181
184
369
653

TRIAL OF CRIMINAL ACTIONSmode of trial of issues in ......................................... 4347-4351 n 1020
when defendant must be personally present at ........................... 43-51 n 1020
causes and trial of demurrer in .................................. 4352-4358 n 1021
pleas to the indictment............... .. .. .. . .. . .. . . ............. 4359-4367 n 1022
when the venue may be changed, and how ......................... 4368-4388 nR 1022
impaneling of the jury for ........................................ 4389-4397 n 1025 challenges to the jury, number and mode of making ............... 4398-4418 ns 1026
prov1sions in respect to civil, applicable to............... . ..•.......... 4419 n 1029
manner of trial ..................................................... 4420 n 1030
when state may call witness whose name is not on indictment ...........• 4421 n 1030
when defendant has open apd close of argument .................•••...• 4422
10:31
court not to restrict counsel in arguments ............................... 4423
1031:.
rules of evidence in .............................................. 4425-4433 ns 1031-2
jury may bt> allowed to separate, when ........................... 4434, 4435 ns 1033
minutes of evidence part of record ..................................... 4406
103:3
wht>n several defendants on trial.. ..................................... 4437
1034
trial of indictment for libel, power of jury .............................. 44:i8
1034
jury must take the law from the court ................................. 4439
1034
instructions to the jury in ...........••..............••............ 4440-4442 ns 1034
when jury discharged, proceedings ................................ 4443-44511034, 101;5
conduct of jury after cause submitted ....•...................... 4452-4459 n 1036
t•endition of the t·erdict ............... .............................. 4460-447::l ns 10:)7
when special verdict rendered: effect of .......................... 4474-4478
1039
bills of exception, how settled .................................... 4479-4486 1039, 1040
how construed .......•..............••...•.......... 4480
1039
office of. ...................................•..•... 4481 n 1040
papers in case deemed part of record ................................... 4482
1040
mther party may except ................•...................•.••....... 4483
1040
judge to have time to examine bill of exceptions ......................... 4484
1040
judge may modi(y bill. ............................................... 4485
1040
time given to prepare, when necessary.................... . ........... 4486
1040
TRIALS IN SUPREME COURTsupreme court may reverse, or affirm, or modify .........................
may render judgment on supersedeas bond ............................
may award damages, when, for delay ..................................
may remand cause, or may issue execution .............................
may issue writ of restitutwn ..........................................
may enforce mandates.. . • . . • . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . • . .
when to grant re-hearing ........................................ 3201,
TRIBUNALSpresumption in favor of inferior ......................................
TRUSTSin real estate must be c~eated as conveyances ....•...•......••.•.•.•••..
actions relating to, mode oftrial. ......................................

3194
3195
3196
3197
3198
3200
3202

n
n
n
n
n
ns

787
787
787
788
788
788
788

3669 n

868

1934 n
2742 u

525
690
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TRUSTEES. See ToWNSUIP TRUSTEES..................................... 389
appointed by will, must qualify and give bond. • •..••. , ••.......•...... 2330

TRUSTEES OF AGRICULTURAL COLLEGE AND FARMfive of, to have control; how and when elected ...•...•....•..•..•.. 1604, 1605
powers of. . • . . . . • . . . . . . . . • • • . . . . . . . . . • • • . • . . . . . • . . . . . • • • . . . . • . . . . . ... • 1606
compensation of, chapter 7, laws 1874 .................................. 1608
annual meetings of.. . . . . . . . . . . • . . . . . . . . . • • • . . . . . . . . . • . . . . • . . . . • . . . . . 1609
may lease college lands; terms of, chapter 71, laws 1874 ................. .
TRUSTEES OF CITIES AND TOWNS. See CITIES AND INCORPORATED TowNsnot eligible to office created, or salary increased during his term......... 490
to direct the place of holding municipal elections........................ 501
to serve as judges of elections, when. • • • . . . • . • • • • • . . . . . . . . . . . . . . . . . . . . • • 502
must take oath of office.. .. .. .. • . • . • . • • • .. • • • • . • • • • • . .. . .. . . . . .. .. . • .. 504
compensation of. . • . . . . • . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . • . • . . . . . . . . . . . . . 505
six to be elected in incorporated towns................................. 511
vacancies in, how filled............................................... 513
TRUSTEES OF COLLEGE FOR THE BLINDnumber of, how chosen and term of office ............................... 1664
members of general assembly not eligible ............................... 1665
have supervision of institution; quorum for business ................ 1666, 1667
compensation o~ ... :............ .. . .. . . .. • • .. . • . . .................. 1668
to fix compensahoh of officers and employes ........................ 1669-1671
may admit non-residents to institution, when .................•......•.• 1672
shall elect of therr number president and treasurer ..••...•......•...••.. 1673
president and treasurer to give bond......... .. ...................... 1673
not to creat,e indebtedness ...•.......•...•...•........................ 1674
vacancies in board, how filled.. . . . . . . . . . • . . . . . • . . . • . . . . . . . . . • • . . . . . . . . • 1684
TRUSTEES OF HIGH SCHOOLappointment of temporary ..............•...•.......•...••..••........ 1699
election and classification of permanent .............................. . 1700
county superintendent president of board of.. •••.•••...•.•.•••.....•.... 1701
to make estimate of funds needed .................................... . 1702
to select for buildmg and let contract ................................. . 1705
to make rules and regulations for school and employ teachers ....... 1706, 1707
to report to board.of supervisors ...................................... . 1710
vacancies in board of, filled by supervisors ............................. .. 1711
compensation of, allowed by supervisors ............................... . 1912
TRUSTEES OF DEAF AND DUMB ASYLUMto have supervision of the institution ..•.......•.....•...•...•.•.••..... 1685
powers and duties of................................................. . 1686
three to constitute a quorum ......................................... . 1687
to elect one of their number president, another treasurer ................ . 1690
shall not create indebtedness exceeding appropriation ...•...........•... 1691
how elected; term of office; number of, chapter 136, laws 1878 .......... ..
TRUSTEES FOR HOSPITAL FOR INSANE.
election and terms of; who eligible to office of......................... .. 1383
compensation, and meetings of................................•........ 1384
to inspect hospital; keep record, and report ............................ . 1385
to control and manage hospital, and appoint officers .....•.....•......•.. 1386
may take title to land in trust for institutwn .......................... .. 1387
not to be interested in any contract, nor can officers ....•.....•..•....... 1388
not eligible to office of steward. . . • . . . . . • . ..•......•..•..•.•...•...... 1389
TRUSTEES OF REFORM SCHOOLnumber and appointment of; who eligible; vacancies ....•..•.•..•....... 1644
must take and subscribe oath .................•.........•.............. 1645
comrensation of. . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . . . . . . . . . . . . . . . . . . . . . . . . 1646
shal appoint officers and have charge of institution .....................• 1647
shall cause pupils to be instructed, etc ................................. 1648
may, with consent of parent or guardian, bind out pupils ..•.....•..•.... 1649
to visit school, and make report ....................................... 1650
and superintendent have charge of boys and girls .......•.••.•.•...•..•. 1651
may remove unruly pupil to county from whence he came... . . • • . . • . • • • • • 1662

91

Page,

84
610

450
451
451, 455
451
453
111
114
114
115
115

116
116

465
465
46~

465
461'i

466
466
466
466
467
470
470
470
470
471
471
472

472
472
467
467
467
467
468
469

374
374
374
374
:375
:375
375
460
460
460
461
461
461
461
461

464
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TRUSTEES OF STATE LIBRARY. See STATE LIBRARYwho constitute board of. . . . . . • • . . • . . . . . . . . • . . . • . • • . . . • . . . . • • . . . • . . . . . •
to make rules and regulations.. . . • . . . . . . . • . . . . . . . . . . . • . . • . . . . . • • . 1886,
books not to be removed from building, ch. 69, laws of 1880 .•••..••..••.•
appropriati~n expended by, in purchase of books........... • ............

1885
1887
1888
1899

TRUST DEEDS. See FoRECLOSUREof real and personal property may be made .............................
are considered and must be foreclosed as mortgages. . . . . . . . . . . . . • . . . . . . .
foreclosure of must be by equitable action ..............................
in foreclosure of, court to decree sale of property. • • • . . . . . . . • . • . . . . . . . . . •

3318
3318
3819
3321

Page.

514
514
514, 515
515
n
n

807
807
808
809

UNDERTAKINGin cases of breaches of the peace .................................. 4119-4122
conditions of, when broken .......................... : ........... 4126, 4127 n
action on ..........................•...........•...•.......•....•.... 4128
conclusive evidence of breach of.. ...................................... 4129
of witness may be forfeited ............................................ 4568
of bml, when and how made liens ............................... ;. 4606-4608
defendant discharged on his own.. . . . • . • . • . . • • • • . . • • . • • . •.•.•.••.....• 4615

984
985
985
985
1052
1059
1059

n

n

UNDERSTANDING OF PARTIESto contracts, how construed ............................................ 3652

861

UNIFORMITYof civil procedure in ordinary and equitable actions ..•••••••••••••••••••• 2520 n

634

UNION.
act admitting Iowa into, act of March 22, 1845..........................
UtHTED STATES SENATORSelection of by general assembly, manner of.•..•••.••••• : .• :............

1142

5

26

UNITED HTATES CONSTITUTIONprovisions of.........................................................
amendments to .............................. ·······..................

1160
1168

UNCLAIMED GOODS. See LosT Goonsdisposition of by finder ........................................... 1513-1519
in warehouses for six months, sold ..................................... 2178
manner of making sale of.. . • .. . • • . • • .. • • • • . • • • • • • . • • • • • • • • • • • • • • • • • • • • 2179

403
583
583

UNINCORPORATED TOWNShow to have names of changed, ch. 146, laws of 187()...... • • • • • • • • • • • • • • •

154

UNITED STATEShas exclusive jurisdiction over all lands ceded by the state .••...•••••••••
constitution of...•...•...•.•...•.•••••••...•••••••••• , .•••.•••.•••..••

4

1
1160

UNIVERSITY. See STATE UNIVERSITY .............................. 1585-1603 ns
endowment fund of, ch. 115, laws of 1878.................. .... .... • ....
when interest on fund not paid, principal becomes due •.•••..•••••••••••• 1855 n
UNIVERSITY LANDSwhat interest in tax purchaser may acquire.... • .. .. .. • .. • .. .. .. .. .. .. . . . 900
sale of, and disposition of proceeds ................................ 1594-1599

446
449
507

230
447,448

UNKNOWN DEFENDANTmay be sued, and described in petition ................................. 2557 n
616
how served with original notice ............... : • .. • • • • • • .. .. • .. ••. 2622-2625 662, 663
UNLAWFUL ASSEMBLYof three or more persons, defined and punished .•••..••.••..•••.•••..••• 4066
one may alone be tried for ......... ; ................................ 4068
suppression of, by peace officer.. .. . .. • • ........................... 4149-4154

971
971

988

UNLAWFUL INTEREST. See INTEREST ON MoNEY.
UNLIQUIDATED DEMANDagainst county to be presented to board of supervisors before sued on ...•• 2610

659
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UNMARRIED WOMAN-

may prosecute for her own seduction ................................... 2555 n

Page.

645

UNMARRIED PERSONSonly ordinary wearing apparel of, exempt from execution ••••.•••..•••••• 3075

761

UNWRITTEN <JONTRACTSactions upon barred in five years ............................... sub. 4 of 2529 ns

637

UNWRITTEN LAWS-

of any other state or county, mode of proving ............... ·!· ......... 3719

876

USE AND OCCUPATIONright to recover for, limited to six years ................................ 3261 n

800

USURERas,signee of usurious contract may recover from .••••••••.•••.•••.•••.••• 2081 n 558-560

USURYno person allowed to take, directly or indirectly, more than lawful interest 2079 n
557
penalty for contracting for ............................................ 2080 n
557
assignee of usurious contract may recover of assignor .••..•••••.....••.• 2081 n 558-560

UTTERING COUNTERFEITSuttering counterfeit note, certificate, draft, etc., punished•...••••.•...•.• 3922 n
second conviction of.................................................. 3923
uttering counterfeit coin, punished ... , ................................. 3926 n

928
928
929

VACANCIESin town council, how filled .......................................... .
in city council or offices, how filled ................................... .
g-enerally, how filled .• ; . . . . . . . . . . . . . . . . . . . . . . . . . . . . . • . • . • • . • • ••..•..•
m trustees of state reform school, filled by governor .....••.•.•..•.••.•.•.
in trustees of college for the blind, how filed ........................... .
in trustees of county high schools ..................................... .

513
530 n
575
1644
1684
1711

116
122
160
460
467
472

failure to take oath vacates office of mayor.............................. 504
when officer removed from office. . . . . . . . . . . . . . • • • . . • • . . . . . . . . . . • • • . . . . . 754
when additional security required, not given ......................... ,774, 778 n
what events create vacancies generally................................. 781
vancacy in trustees, etc., of state institutions, how filled............ .. . • 782
how and by whom vacancies filled.... . . . . . . . . .. . . . . . . . . . • . • . . . .. • . . . . . . 783
appointment to fill vacancies .............................. 785-787 n
who shall take possession of vacant office............................... 788
when election held to fill ... ~.... .. . . . . . . .. • . . .. . . . . .. . • .. • .. . .. • . . .. 789
in members of general assembly, how filed. . . •. . . . • . . . • . • . • • • • • • .. • • • • • • 790

115
184
187
187
188
188
188
189
189
189

VACANCIES AND SPECIAL ELECTIONS-

.

.

SPECIAL ELECTIONS •

provisions relating to general elections govern, except otherwise provided.
canvass of, when and by whom made.... .. . . . . . • • . . . • . . • .. . . .. . • . . . . • . .
state canvass, when made.............................................
for office of justice of the peace and constable, how filled ....••..••.••• 794,

791
792
793
795

VACATION-

of plats, streets and alleys ........................................... 562, 563
effect of vacation, not to affect vested rights.................. . . . . . . . . . • 564
when part of plat vacated, proprietors may enclose. . . •. . . • . . . . • . . . . . . . . . 565
recorder to write on plat the word "'{acated". • . • • • • . . . . . . . . . . . . . . . . . . . • 566
plats vacated may be replatted.. . • • . • • • . . • • . . . . . . . • . . . • . . . • . . . . . . . • . . • . 567
of town plats, proceedings for, ch. 61, laws of 1874......................
modification of judgments, when ....................................... 3154
when rendered in vacation .•••..••....••.••••..•...•••••.. :. . • . . . . . . . 192 n

VAGRANTS-

who are. . • . . . . . . . • . . . . . . . • . . • • • .. " .. . • • .. . • • • .. • • . • . . . .. • . . . . . . . . 4130
complaint and warrant against.. . . • .. • • . .•.....•... : • ................. 4131
peace officers required to arrest. • • • . . . • .. . • . ......................... 4132

190
190
190
190
156
157
157
157
157
159
774
44
986
986
986
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VA GRANTS-CoNTINUEDtime of making arrests of. . • . ......................................... 4133
security for good behavior required of.................................. 4134
committed in default.. . . . • • , ......................................... 4135
what deemed breach of bond.. • • .. . • .. . • .. .. • • .. .. .. . • .. • • .. • • .. • • • • . • • 4136
new security, when given ................................... , ......... 4137
when discharged from jail.. ............................................ 4138
trial of, in district court ........................................ , .. 4139, 4140
imprisonment of, at hard labor, ch. 69, laws of 1876 ................. 4141-4144

986
986
986
98Q
986
986
987
987

VALUEfailure to deny, not taken as admission of............................... 2712 n
allegation of in petition in replevin .................................... 3225 n

683
793

VALUATION. See AssESSMENT

191

OF

TAxES.............................

796-838 ns

VARIANCEbetween allegations and proof when material. • . • • • • • • • • • • • • • • • • • • • • • • • • 2686 n
when not material amendments made without costs ...................... 2687
when allegation unproved, no variance ................................. 2788

678
679
679

VENDOR AND VENDEEwhen taxes become a lien between..................................... 835
204
lien of vendor recognized and enforced................ .. .............. 1940 n
526
when treated as mortgagor and mortgagee .••.••.••••••......••••.• 3329, 3330ns 811,812
VENDOR'S LIENnot enforced after conveyance by vendee, unless reserved by deed •••••••.• 1940 n

526

VENUE. See CHANGE oF VENUE; PLACE oF BRINGING SUIT; JusTICE oF THE PEACEwhen actions must be brought.. ................................... 2576-2586 ns 649
suit brought in wrong county, venue may be changed .•••.•.••...•. 2589 n
652
venue changed in civil actions ...•.......•..••.•.•.•.••.••..• 2290-2598ns 653-655
in criminal actions ............................ 4368-4387
1022
VERBAL WILL'3when soldier and sailor may make. • • . . • . • . • • .. • • .. .. • • .. • .. • • • .. • .. .. • 3225
VERDICTparties may agree to take a majority, when........................... ~ • 2778
bow signed and delivered in court.. • • .. .. .. .. .. . .. • .. .. .. . .. .. .. .. • .. • 2803
when jury may be polled; bow done ................................... 2804
when jury may render a sealed verdict ... , ............................. 2805
may be general or special; what is a general ............................ 2806
special defined ....................................................... 2807
when ~pecialinterrogatories submitted to jury .......•...•.•.••••..•••.• 2808
when special, inconsistent with general, what judgment ....•••.••••••••• 2809
must find amount of recovery.......................................... 2810
may be joint or several. ..... : ...•.••.....•....•.••.•..•.•.•...•••••.. 2811
when sufficient in form .....•.......•.......•.•...•.....•..••••.•.•••.• 2812
must be filed and entered of record .................................... 2813
when jury trial waived ................................................ 2814
must distinguish between matter in abatement and in bar .•••....••••..• 2851
on special, court to direct on what judgment entered on .••..•.•..•••.... 2858
specifications of in actwns for real property ............................. 3258
effect of general, in favor of plainhff................................... 32.59
motion to set aside, cannot entertain in justice's court ......••••••••••••• 3550
in criminal cases-efi'ect of absence of juror when rendered .••••.••.••.•••• 4460
defendant's presence, when required at rendition of. ....•.•••.....••..•• 4461
must be declared by jury. .. . . • .. • .. . • . . • . • . .. .. .. • .. • .. . . .. .. .. • • .. .. 4462
may be general or special, except in case of libel ........................ 4463
what general imports ................................................. 4464
when offense consists of degrees, what verdict may be ..••..••••••••••••• 4465
of offense included in 'the one charged ................................ 4466
may be for or against some of the defendants indicted ...•...•...•...•.•. 4467
when neither general nor special ...................................... 4468
when informal. ...................................................... 4469
jury may be polled on rendering .................................. 4470, 4471

608
n
n
n
n
n
n

n

n
n

n
n
n
n

n
n

695
700
701
701
701
701
701
701
702
702
702
702
702
714
715
799
816
845
1037
1037
1037
1037
1037
1037
1037
1031:!
1038
1038
1038
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VERDICT-CONTINUEDinsanity of defendant, when stated in .•••.•••••••..••••••.••..••••••.•.
of not guilty, jury discharged ...•.••...•....•.•••.•••.•••.•••..•.•..•.
special-definition of...•.......•..••.•....••..•....•••••.•••...•......•
must be in writing, and signed by the jury .•••••••.•••.•.•.•••.•••..•.•
must state the facts found ............................................
judgment rendered on ................................................
when insufficient. ....................................................
VERIFICATION OF PLEADINGSwhen verified, subsequent pleadings must be ..••..•••••••••..•••.•.••..
by whom verified when a corporation is a party ..•..•••••••••••..••.•...
where interest is united, any party may verify. . • . . . • . . • • . ..••.......•..
where founded on written instrument, agent or attorney may ...•......•.
any person knowing the facts may verify .....•.•..••...•...........•...
counter-claim may be verified aside from defense part of answer .........
not required of guardian, etc., or when pleading is founded on injury to
person or character. . . . . . . • . . • • . • . . . . . . . . . • . • • • . • . . . . . . . . . . . . . . . . .
not required when admission of truth will subject party to criminal prosecution. . . • . . . • . . . . . . . . . . . . . . . . . . . • . • . . . . • •........••........•..•
pleading not verified may be struck from files on motion .................
does not apply to amount claimed, except in actions on contract .....•••..
does not require any greater proof from adverse party ..................
court may.permit amendments without .•••..••..•...•••...•..••..•...•.
verification-of inconsistent defenses ......•............•..•.•.......•..•.
of' answer in habeas corpus proceedings, need not be .•••..••••••.•••..••
of reply, need not be.... . ......................••.•.•.•••••••.••....
of petition in action of forcible entry and detainer .•••...•••••.•••••••••
VESSELS. See LosT Goons; INTOXICATING LIQUORS.
VETOwhen bill passed over, how certified....................................

Section.

Page.

4472
4473
4474
4475
4476
4477
4478

10:38
IO:ls

1039
1039
1039
1039
1039

2669 n
2670
2671
26i2 n
2673
2674

675
675
675
67.5
676
676

2675

676

2676
2677 n
2678
2679 n
2680
2710 n
3474
3481
3615

676
676
676
676
676
702
834

~34

854

5

29

VIEW.
of dead body by coroner, when....................................... 352
of property in litigation, when had ................................... 2790 n

78
698

VILLAGEunincorporated, may have name changed, ch. 146, laws of 1876 .•••••••••

154

VINDICTIVE DAMAGESwhen recovered on attachment bond .••••.••••••••••••••.•••••••••••••• 2J61 n
VINTONcollege for blind established at. • • • • • • .. • • .. • • • • • • • • • • • • • • • • • • • • • • • • • 1664

465

VISITING COMMITTEEto hospital for insane, compensation of, ch. 92, laws of 1878 .•••••••••••••••••

888

VISITATIONof penitentiary ...... • ........................................... 4799, 4800

1088

VOUCHERSfalse making and using, punished ..................................... 4088

975

WAIVERorder for change of venue when waived ................................
objections for misjoinder of causes of action, what is ....•.....••...•..••
what is, of grounds of demurrer .......................................
what is, of. defective verification ......................................

2494
2633
2650
2677

n
n
n
n

737

604
666
671
676

WALLS IN COMMONbuildings may: be placed over line on land of another, when and how far .. 2019 n
548
may be contnbuted to by adjoining owners ............................. 2020
54.8
to be built without openings, manner of building and repairing ..... 2021-2026 548,549
when proprietor wishing to join a wall, can make it a ..................• 2027
549
neither party allowed to make cavity in the wall without consent ......... 2028
549
dispute not to delay building, if bond be given .......................... 2029
549
au,;oming proprietors may make agreements respecting ...••.••..•.••.••• 2030
549
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WARDEN AT PENITENTIARY AT FORT MADISON-

Section.
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4746
4747
4748
4749
4750 ·
4751
4752
4754
4755
4757
47G6
4768
4772
4773
4774
4775
4776
4778
4779
4780
4784
4789
4791
4792
4793
4794
4795
4801
4802

1079
1079
1080
1080
1081
1081
10:31
1032
1082
1082
1083
101:53
1084
1084
1085
1085
1085.
1085
1085
1085
1086
1087
1087
1087
1087
1088
1088
1089
1089
1095

election awl duties of........ .. ......................................
must give bond and take oath .........................................
reRHle in penitentiary; appoint clerk ...................................
must make monthly report to governor .................................
must report proceedings each general assembly ..........................
must enforce discipline in penitentiary .................................
to appoint clerk of penitentiary ........................................
shall appoint deputy warden ..........................................
shall appoint guards of penitentiary ................................ , ..
shall appoint a chaplain ....•.••••••.••.•.•••..••.•••••••••••••••..••.
appoint physician and steward .................................. 4765,
penalty for being interested in contracts or receiving presents ..••..• 4767,
and deputy to execute process in prison... . ............................
must make estimates and advertise for supplies ..••..•.••••••••.•••.••••
must furnish bills for supplies to clerk .................................
to approve secunty given by contractor .............. , ..................
may offer reward for escaped prisoner ..................................
must receive and care for property of convict ..........................
shall furnish transportation to discharged convict ........................
to collect fees from visitors ...........................................
salary of, and how paid .......................................... 4783,
may collect claims due, by action ......................................
actwns on contracts with, brought in his name ...........................
vacancies in office of, duties of deputy ..................................
may appoint overseers .•.........•...•...••••.••••.•••••••.•••••••••••
enforce penalty for delinquency in officers .•••...••••.••.•••.•••..••
remove convicts, in case of pestilence ..............................
governor may remove ................................................
vacancy in office of, filled by governor ................................
with executive council to lease convict labor, ch. 149, laws of 1880 .•••••••

WARDEN OF PENITENTIARY AT ANAMOSAelection and qualification of,§ 2, ch. 40, laws of 1876 .................. ..
provision of law for penitentiary at Fort Madison relating to appointment
and salaries of officers of, applicable to, § 3, ch. 40, laws of 1876 •.•••
powers and duties of warden, fi § 4 and 5, ch. 40, laws of 1876 .......... .
duties of, as to accounts, § 6, ch. 40, laws of 1876 ...................... .
shall keep account of conv:ict labor, ~ 7, ch. 40, laws of 1876 ............ .
to keep ttme table of conviCt labor, cl1. 187, laws of 1878 .•••...••.•••••••
to furmsh state auditor monthly reports, § 3, ch. 137, laws of 1876...•••.•
punishment for making contract in excess of funds, § 4, ch. 137, laws of
1876 ............................................................ .
deputy of, to record conduct of convicts, ch. 154, laws of 1880.••••.••••••

1090
1090
1090
1090
1090
1091
1092
1092
1094

WARNINGof poor person from other state or county, from settlement .•••••••••••••• 1355

W AREIIOUSE!\IEN AND CARRIERS-

warehouse receipts presumptive evidence of ownership .••••.•.•••••••••••
receipt or voucher not to be issued unless the property is in store ..•.••.••
property to remain in store subject to order of holder of receipt •...••••••
second receipt not to be issued until first is canceled .......•.•.•••.••••••
property allowed to be sold or incumbered without consent, etc. . . . • • • . • • •
penalty for violation of the statute ...•.....•••••.••.•••••••..••••.•...•
have lien for charges, tr.tnsportation and storage .•..•••.••••••••.••••••
proceedings by, when goods unclaimed six months .•••..••...••.••••••••
when and how property may be sold by ................................
perishable property, when and how sold ................................
surplus over charges, paid to treasurer of county •••••••••••••••••••••.••
duty of tre<tsurer respecting money so paid .•.••.•••••••••••.••••••••.••
common carriers-liable for damage to baggage.. • . . . . • . • • . . • ••• • • • • • • • • • •
cannot restrict liability by contract... . . • • • • • . • • • • • • . • • • •
issuing false receipt or voucher, punished.•••••••.•••••••
WARRANT. See BENCH WARRANTwhen coroner may Issue for jurors......................................
form of, for j <Irors. . . . . . . . . . • • • . • .. . .. .. • • .. .. • .. • • .. .. • • .. . • • .. • .. • • •

2171
2172
2173
2174
2175
2176
2177 n 582,
2178
2179
2180
2181
2182
2183 n
2184 n
4088
352
353

369
582
582
582
58:3
58:3
582
583
583
583
583
584
584
584
58.5
975
78
78

144:7
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Section.

wARRANT-CONTINUEDto be executed by constable............................................ 3,54
of arrest, when coroner may issue...................................... 362
authority and form of coroner's.......................... . . • .. . • .. . . . . 363
what it must recite............................ .. • .. . • .. • . .. .. .. . . . . . 364
county auditor to issue for election in new township....... . . . . . . . • . . . . • 386
served by constable or citizen......................... . • • .. . . .. . . .. . • .. 387
to issue when judgment debtor fails to appear. . • • . • . . • • . • . . . • . . . . . • . . . . 3148
may issue against boats and rafts ...................................... 3433
when issued on Sunday. . . . • • • . •.•...••....•...•••.•••.••........... 3434
how served, and by whom ........................................ 3435, 3436
of commitment for contempt, what to state ............................. 3498
of arrest by governor ............................................. 4171-4175
of magistrate for arre~t of fugitive from justice .•••..•••...•............ 4176
form of................................. .. .......................... 4186
on preliminary information ...................................... 4185, 4196
to whom directed ..................................................... 41S8
ainount of bail to be indorsed on ...................................... 4189
bow served and returned .......................................... 4190-4196 994,
WARRANTS.

78
78
78
78
3:3
83
772
829
829
1)29
837
991
992
993
993
994
994
995

See CouNTY WARRANTS-

WARRANTSissued by auditor of state to members and officers of the general assembly
from time to time ..........•..•..•.••.•••••••...•............•.••
divisible by state auditor, when .•..•••..••..••.•..•....•...•...•.....•
state auditor to draw on treasury .................................... ..
memorandum of kept by state treasurer ............................... .
to be paid by state 'treasurer in order of issuance .•.•.•.•..••............
record of, kept by state treasurer ..................................... .
canceled by treasurer of state ......................................... .
officer of municipal corporations not to purchase ....................... .
treasurer of county and city must indorse on the time of presentment.... .
penalty on officers for violating provisions relating to ...................•
county and state, receivable for taxes ................................ ..

12
3
67
16
66 sub. 7 16
76
18
78
18
79
18
1-'0
18
556
148
557
148
538
148
854
209

WARRANTYof description being correct, presumed................................. 570
form of deed with .................................................... 1970

158
533

\VASTE. See NUISANCE, WASTE AND TRESPASSby occupying claimants, set off against improvements .•••.•••••••••••••. 1985
who liable for........................... • •..••...•.••••••••••••.•. 3332
who deemed to have committed. • . • . . . .. • • • • • . • • ••. • • • • • • • • • • • .. • • • • •. 3334

537
813
813

WATCH HOUSESmay be maintained in cities. . • • . . • .. . • .. • • . • • • • • • • .. • • • • • • • • • • • • • • • .. • 542

126

WATCHMENmayor in cities of first class may appoint............................... 534 n
special, when appointed............................................... 534 n

123
123

WATER-CRAFT. See LosT Goons .................................... 1509-1518

402-405

WATER-COURSE. See DRAINAGE .................................... 1207-1235

312-318

WATER POWER IMPROVEMENTS.
iJOW.e~S of corporations Ol'!;'anize~ for making .. , •. • • ••• •. , .• • • ••. • • .1236,
m Cltres, consent of conner! reqmred, as to grades ..•••..••••.•••••••...•
right of way granted over public lands of state ...•.•••..••••••.........
further powers of corporations for, enumerated. • • . . . • • . • . . • • . • . • . • . . . . .
must commence in two and complete in five years....... . .••.•.•••.•...

1237
1237
1238
12!39
1240

319
319, 320
320
320
320

WATER WORKScitres or towns may construct, or authorize, without corporation, when, 471,
cities or towns may make contracts for, with individuals.................
may condemn private property for use of...............................
assess water rents as a special tax........ • • .. . • .. . • • •• • • ... • • .. .. .. .. .

472
473
474
475

106
106
106
106
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WATER WORKS-CoNTINUED-
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proceedings when private properly is taken for ...................... 476, 477
costs of, may be assessed upon lots, etc................................. 478
proceediugs to enforce assessments for........ • • • • . . • • . • • • . • • • . • • • • . • • • 479 n

107
107
108

WEAPONScarrying coucealed, punished., ........................................ 3879

917

WEATHER SERVICEestablishment of at Iowa City, in charge of Prof. Hinrichs, ch. 45, laws of
1878 ........................................................ ..

450

WEIGHTS AND MEASURESstandard of, to conform to those of U.S ................................ 2037
standard of, yard and diviswn of................................. 2038, 2039
rod, pole and perch ....................................... 2040
laud measure .............•.•....••....••.•..•...•..•.... 2041
avoirdupois and troy weights ....•.......•...••....... 2042, 2043
liquiu measures . . . . . . . . . . • . . . • . • . • • . . . . . . . . . • . . . . . . . • . . . 2044
hogshead and barrel. . . .. . • .. . • .. • .. .. • .. .. .. . . • .. • .. . .. . . 2045
half bushel and divisions of.......................... 2046, 2047
contracts construed by ..............·..................... 2048
weights of specified articles ......••••.•••..••.•.•...•..•.• 2049
perch of stone or mason work. .. .. . • .. • .. • .. .. . • .. . .. . . • .. 2050 n
hops, boxes for packing ................................... 2051
superintendent of-for the state appointed ...•..••.•••..••.•••.•••.••....• 2052
duties of.............•..•.....••••••..•.•...•..• 2053-2055
to deliver standards to successor ..•.•.•..•..••• , ••...•• 2056
sealer of-appointed in each county ...........•...•.••••...•.•.••........ 2057
duties of. ............................................... 2058-2060
payment of expenses of. ....................................... 2061
death of, what done with standards ............................ 2062
penalty for neglect to deliver .................................. 2068
penalty for using false weights or measures .•••••.•••••.•••••••••••••••• 2064

551
5.51
551
551
5.51
531
551
552
552
552
552
553
553
553
553
553
554
554

554

554
554

WEIGHMASTERS OF PUBLIC SCALESmust be sworn to keep scales balanced correctly .••.••••..••.•.•.•••..••
must make correct weights, and keep a register ...•..•..••...•..•••..•..
to keep standard not less than fifty pounds, and test scales thereby •.•••..
penalty for violating provision of statute ...............................
punishment for using false weights ............................... 4076,

2065
2066
2067
2068
4077

55.5
55[>
555
555
937

city council may appoint . . • .. . . • . . . . . .. • • . • .. • .. .. • .. • • • • •• • .. • •• .. • .. 528

121

WHARFM:ASTERSWHARVES AND WHARFAGEcity council may construct and regulate ................................. 528

121

WHEAT.
standard weight of bushel of. . • .. • • • • • • .. • • .. • • .. • • • • • • • • • • • ... • .. • • .. 2049

552

WIDOWwithout children, demed head of a family ..............................
property exempt from execution, set apart to ..••...•.••••••..•••.•••..•
additional allowance made to ..........................................
may be reviewed on application of, or of other person .•••.•••.•••.•••.•••
entitled to share of personal estate of deceased husband ...•.•...••••..•.
share of to be paid over to ............................................
property of may be distributed in kind .................................
entitled to one-third in value of real estate .. • .. .. .. .. . ................
homestead to be included in ...........................................
of non-resident alien, rights of........................................
share of, how set ofi'. .................................................
application. when made ..............................................
notice of to be given ..................................................
duty of referees .....................................................
report of referees ....................................................
report-confirmed or new reference made ....•....•....•••.......... 2448,

1989
2371
2375
2377
2436
2437
2438
2440
2441
2442
2443
2444
2445
2446
2447
2449

n
n
n
n
n
n
n

538
618
613
613
621
621
621
621
622
622
622
622
623
623
623
623
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WIDOW-CONTINUEDright of, contested .................................................... 2450
when property to be sold and proceeds divided .......................... 2451
share of, not affected by will of husband ............... ; • • • • • • • .. • • • . • . 2452 n

Page.

623
623
624

WIDOWERwithout. children, deemed head of family. • • • • • • • • • • • • • • • • . • • • • • • • . • • • • 1989 n

538

WIDTH OF HIGHWAYSto be sixty-six feet, unless board of supervisors otherwise direct, but not
less than forty feet.. . . . .. . • • • • . • • • . • . .. . • • • • • . • • . • • . • . . • . • . . .. .. . • 921 n

238

WIFE. See HusnAND AND WIFE; HOMESTEADproperty of, seized when she absconds. . . • . • • • • • • • • • • • • • • • . • . • • . . • 1343,
may have homestead platted and recorded ....•..••••.••...••.•..• 1998,
entitled to custody of children, when abandoned .•.••.•.•..•.•..•..•...•
may sue and be sued alone .......•.•...•................••.•••..•.••.•
may defend for her own right when sued with her husband ...•.•••.....•
may prosecute and defend for husband, when ...•.•...•..•••..••••••••••

1344
368
1999ns 542, 543
2215
590
2562 n
646
2563 n
647
2564
647

WILD-CATbounty for killing................... , ........................... 1487, 1488
WILLS. See EsTATES OF DECEDENTSthe word includes codicils. • • . • . . . • . . . . . • . . . . • • • • . • • • • • • • • • • • • • . • . • • . • • 45
any person of full age and sound mind may make. • . • • • • • • • • . . . . • . . . • . . . 2322
when subsequently acquired property passes by....................... • 2323
when personal property devised by verbal will .•.••••.••.•••••••.••...• 2324
when soldier or sailor may make verbal will ..•..••••••••.••..•••••.••.• 2325
all other wills to be in writing and witnessed ........................... 2326
subscribing witness cannot take under, when..••.......••.•.•.••.• 2327, 2328
revocation of, how done. .. .. .. • • • • .. .. .. . • . . . .. . .. .. .. .. .. . .. • .. 2329, 2330
duly signed, sealeu, etc., may be deposited with clerk ....•.....•......•• 2331
wh.en executor of, appointed by the court ............................... 2332
retention of, until executor appointed ................................... 2333
posthumous children, when to inherit ...•.•••..••...•..••.•••.••...••.. 2334
allowance made to, notwithstanding will. • . • . . . • . • • • . . . • . • • • . . • • . . • • . . • 2335
"devisee" includes "legatee" ........................................ 2336
person having custody of will, must deliver to the clerk.. . • • • • . •.•.•...• 2338
penalty for failing so to do ............................................ 2339
day to be fixed for proving the will; jury trial allowed .....••..••..•.•••• 2340
notice of, to be given by clerk. .. .. .. .. .. . .. • .. • .. .. .. .. • .. .. .. • .. .. .. 2341
when proved and allowed to be certified and recorded... . • . . • . • . . • • 2342, 2343
when admissible in evidence.. .. .. .................................... 2342
when proved and recorded delivered to executor....•.••••.••••••••••..•• 2344
forei_qn-admitted to probate in this state ..••.....••..•••.••••••.••• 2351, 2352
not to be carried into effect till probated ................................ 2353
suppression, destruction or defacing of, punished ..•••.•••.•••••••••••.•. 4075
WISCONSINorganic law of tetTitory of. • • .. • • .. • • .. • • .. • • .. • • .. • • .. • • .. .. .. • • .. .. ..

398
n
n

n

n
n

n

12
607
607

607
608
608
608
608
608
608
608
608
608
608
608
609
609
609
609
609
609
610
611

973
1128

WITNESSin trial of contested elections compelled to answer how he voted.......... 709
180
who competent to be, generally. . . . • • • • • . . . • • • . • •...••.•.•.•••.••. 3636-3640 ns 857-859
859
husband and wite not to be against each other .............. ' ........... 3641 n
husband and wife, when privileged ................................... 3642 n
860
judge of court may be ................................................ 3645
860
not excused on ground of civil liability ................................. 3646
860
excused when criminally liable ........................................ 3647
861
may be interrogated as to conviction for felony .•••.•••.•••••••.•••.•.••• 3648
861
credibility of, tested by moral character ................................ 3649 n
861
within what distance may be compelled to appear .•••.••••.••.•••••••..• 3673
869
entitled to fees in advance ............................................. 3674 n
869
penalty of, for fmlure to obey subpcena or testify•.•.•.•••..••.•..•. 3675, 3676
869
testimony of, may be perpetuated ................................ 3745-3750
850
compensation of...................................................... 3814
899
undaimed fees of, to be paid into county treasury. . . . . . • • . • . . • . . . . • . . . • . 3815
900

1450

INDEX.

WITNESS-CONTINUED-
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for defense in criminal cases to be paid by county . . • • • • • • • • • • • • • • • • . • • 3818
falsely testifying to traveling compensation, punished .••••.•••.•••••••..• 3950 n
in criminal actions-on preliminary examinations ...•.•••..••.•.•.••• 4248-4251
refusing to testify before grand jury, punished ......... 4287
attendance of coerced ................................ 4288
names of to be indorsed on indictment.. • • • • • • • . • • . • • • 4293
juror may be sworn as .............................. 4433
punished for disobeying subprena, etc ...•..•••.• 4566, 4567
undertakings of to appear may be forfeited .••••••••••• 4568
defendant may examine conditionally..•••.•••••••.••• 4571
perpetuate testimony of ••••.••••••••• 4572
bound over by justire when appeal taken .............. 4701

900
911
1002
1007
1007
1003
10:32
10!>2
1052
1032
1052
1071

WITNESSESattendance of, before committees of general assembly••• .'.... • • • • • • • • • • • •
compensation of in such case .................................. , • • • •

17
18

4

bounty allowed for killing ...................................... 1487, 1488

398

4

WOLF-

WOMEN. See MARRIED WoMENunmarried, may sue for her own seduction .............................. 2!l55 n
seduction of unmarried, of previously chaste character, punished •••••••••• 3867 n

WORDS AND PHRASES-

how construed in statutes • . • • .. • • . • • .. • • • • ......................... .

645
915

45 ns 10-12

WORKHOUSE-

cities of first class may maintain ..................... , ................ .

539

126

969
970
971
972
973
974
97.5
976
977
978
979
980
981
982
983
984
9S.'i
9S6
987
·988
989
990
991

246
246,247
n
247
n
247
247
247
248
248
248
248
248
249
249
249
n
249
249
249
250
230
230
2:.0
251
231
n
251
n
2.52
n
252
n
252
252
2.52
n
2.53
253
2-53
253
253

WORKING HIGHWAYS-

township trastees to determine amount of road tax ..................... .
clerk to give bond; general township fund ............................ ..
trustees have control of fund......................... • •.••••.••••••••
township cle1·k-to furnish supervisor with plat of road ................... .
clerk to send to auditor tax list of eaGh highway district ................. .
list sufficient authority for supervisor to demand tax ..••.•••.••.••••.••••
clerk to certify uncollected tax to treasures, § 1, ch. 36, laws 1880 .••.••••
county treasurer to pay tax to clerk, taking receipts, § 2, ch. 36, laws 1880.
supenis01•-must reside in road district.. • . • . . • • . ••..••..••.•••.•••..••••
to give bond, trustees to fill vacancy ....... ·.................. .
penalty for failing to qualify ............................... ..
to post notices of amount of highway tax .•••.•••••••••••.••••
how to expend tax on highway ...... · .................... ..
tax of each district expended therein ..••••••..••.•••.•••.••••
who he shall require to labor on roads ...................... .
to give notice of time and place of working •..••.•••.••...••..•
penalty for failing to attend or work as required ..•••••••.•••••••.•••.•••
supervisor to perform labor, coml?ensation ............................. .
must report to township clerk.••••...•.•.•••.•.•.••••••••••••
clerk to certify to county auditor labor due ..•••.•••.•••..• ·•. • • • • ••.••••
supervisor not to cut shade trees, when ............................... ..
when supervisor liable for unsafe highway ............................ .
extraordinary repairs, how made............... . .................... ..
when supervisors may use stone in highway ............................ .
penalty when able bodied person refuses, when summoned ..•••.•••.••..•
supervisor must remove obstructions from road .••...••.•••.•••.•••.•••.•
he must keep highway in good condition; sign boards .................. .
must remove Canada thistles, when ................................... .
when supervisors to settle with trustees ................................ .
no funds orders issued ......................................... .
forfeiture of, neglect of duty by supervisor ............................. .
when hedges may be on line of highway and fence in .•••••••••••.••••.••
persons meeting in highway, to turn to the right....... • ••••••..•••...•
bridge fund may be used on highway, when, chapter 88, laws 1880 .••••••

WORSHIPING CONGREGATION-

992
993
994
995
996
997
998
999
1000

tlisturbing of punished.... • .. .. • .. .. .. .. .. • .. .................. 4023-4025

n

946
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\VRITS. See WARRANTS; BENCH \VARRANTof attachment, when to issue ............................... 2939, 2962, 2963 n 736, 738
execution may issue, when .................................... 3023, 3027 ns 751
when special to issue ...•...••.•••.•••.••••.•.•............ 3321
809
mandamus, when issued ..................................... 3374, 3376 818 819
injunction, issued by clerk........... . ............................. 3395
'823
habeas corpus, when allowed and issued ............................. 3451
8:31
restitution when issued ............................................. 3198 n
788
WRITTEN CONTRACTSaction on, barred in ten years .......................................... 2529 n
may be brought on in county of performance. • • • . • • • . • • • . . • • • . •.. 25-;1 n
when no other competent evidence .................................... 3964 n

.I

I
i
!J
I

l·

:I.,
'!

WRITINGterm includes pripting engraving, etc ........................ ,.........

607
650
865

45 sub. 18, 12

WRITTEN INSTRUMENTS. See CoNVEYANCEsacknowledgement of, who may take................. .. • • • • • • • • • • . . . . . . 278
how actions brought on.. .. .......................................3597-3604 n

58
831

WRITS OF ERRORno stay allowed on judgment rendered on .............................. 3061
when allowed to justice of the peace ................................... 3597 n
proceedings to obtain ............................................. 3598-3G02
proceedings in circuit court upon .................................. 3602-3604 ns

758
851
852
852

WRIT OF HABEAS CORPUS. See HABEAS CoRPUS.
YEARmeaning of the word ......................... ._. ............... 45, sub.

11

11

~lOUTHS-

of the state to be provided with an education. • • • • • • • • • • • • • • • • • • • • • • • • • •

1191

