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ment data except in accordance with rule as established by the department for retention of
child abuse information under section 235A.18 is guilty of a serious misdemeanor. Any
person who knowingly, but without criminal purposes, communicates or seeks to communi-
cate child abuse information except in accordance with sections 235A.15 and 235A.17 shall
be guilty of a simple misdemeanor.

Sec. 43. EFFECTIVE DATE. Enactment of this division of this Act is contingent upon
the enactment of 1997 Iowa Acts, Senate File 230.* If Senate File 230 is enacted, this
division of this Act takes effect July 1, 1998.

Approved May 21, 1997

CHAPTER 177
OPERATING WHILE INTOXICATED AND RELATED PROVISIONS
H.F. 707

+ AN ACT relating to substance abuse evaluation and education, use of ignition interlock
devices, motor vehicle license revocations and payment of restitution by certain drivers;
to civil liability, forfeiture, and criminal penalties arising from operation of a motor
vehicle by a person whose license is suspended, denied, revoked, or barred; and providing
certain bail restrictions and penalties.

Be It Enacted by the General Assembly of the State of Iowa:

Section 1. Section 321.12, Code 1997, is amended to read as follows:

321.12 OBSOLETE RECORDS DESTROYED.

1. The director may destroy any records of the department which have been maintained
on file for three years which the director deems obsolete and of no further service in carrying
out the powers and duties of the department, except as otherwise provided in this section.

2. However,—operating Operating records relating to a person who has been issued a
commercial driver’s license shall be maintained on file in accordance with rules adopted by
the department.

3. The following records may be destroyed according to the following requirements:

a. Records concerning suspensions authorized under section 321.210, subsection 1, para-
graph “g”, and section 321.210A may be destroyed six months after the suspension is termi-
nated and the requirements of section 321.191 have been satisfied.

b. Records concerning suspensions and surrender of licenses or registrations required
under section 321A.31 for failing to maintain proof of financial responsibility, as defined in
section 321A.1, may be destroyed six months after the requirements of sections 321.191 and
321A.29 have been satisfied.

4. The director shall not destroy any operating records pertaining to arrests or convic-
tions for operatmg whlle mtoxlcated m vmlatlon of section 321J 2—wh5eh—afe-mefe-than

the—d-lfeetel'—sha-ll-ées&ey-aay or operatmg records pertalmng to revocatlons for v101a-
tions of section 321J.2A which-are 8 d

* Chapter 35 herein
t Estimate of additional local revenue expenditures required by state mandate on file with the Secretary of State
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pe : atin MRMEre ;% ehiele except that a conv1ctlon
or revocatlon under sectlon 32 1J.2 shall be deleted from the operating records twelve years
after the date of conviction or the effective date of revocation.

Sec. 2. Section 321.555, subsectio.1 1, paragraph c, Code 1997, is amended to read as
follows:

c. Driving a motor vehicle while the person’s motor vehicle license is suspended, denied,
revoked, or barred.

Sec.3. NEW SECTION. 321J.1A PUBLICATION OF LAW.

1. The department of public safety, the governor’s traffic safety bureau, the state depart-
ment of transportation, the governor, and the attorney general shall cooperate in an ongo-
ing public education campaign to inform the citizens of this state of the dangers and the
specific legal consequences of driving drunk in this state. The entities shall use their best
efforts to utilize all available opportunities for making public service announcements on
television and radio broadcasts, and to obtain and utilize federal funds for highway safety
and other grants in conducting the public education campaign.

2. The department shall publish pamphlets containing the criminal and administrative
penalties for drunk driving, and related laws, rules, instructions, and explanatory matter.
This information may be included in pamphlets containing information related to other
motor vehicle laws, published pursuant to section 321.15. Copies of such pamphlets shall be
given wide distribution, and a supply shall be made available to each county treasurer.

Sec. 4. Section 321J.2, subsections 2 through 5, Code 1997, are amended to read as
follows:

2. A person who violates this-seetion subsection 1 commits:

a. A serious misdemeanor for the first offense and-shall be-imprisened, punishable by all
of the following:

(1) Imprisonment in the county jail for not less than forty-eight hours, to be served as
ordered by the court, less credit for any time the person was confined in a jail or detention
facility following arrest;-and-assessed. However, the court, in ordering service of the sen-
tence and in its discretion, maJLaccommodate the defendant’s work schedule

(2) Assessment of a fine of noetle an : han one thousand
dollars. However, in the discretion of the court, lf no personal or Dropertv injury has resulted
from the defendant’s actions, up to five hundred dollars of the fine may be waived. As an
alternative to a portion or all of the fine, the court may order the person to perform retmere
than-two-hundred-heurs-of unpaid community service. The-eourt-may-accommeodate-the
sentence-to-the-work-schedule-of the-defendant:

{3) Revocation of the person’s motor vehicle license pursuant to section 321J.4, subsec-
tion 1, section 321J.9, or section 321J.12, which includes a minimum revocation period of
one hundred eighty days, including a minimum period of ineligibility for a temporary re-
stricted license of thirty days, and may involve a revocation period of one year.

(4) Assignment to substance abuse evaluation and treatment, a course for drinking driv-
ers, and, if available and appropriate, a reality education substance abuse prevention pro-
gram pursuant to subsection 2A.

b. An aggravated misdemeanor for a second offense, and shall be imprisoned in the
county ]all or commumty based correctlonal faahty not less than seven days wh&eh—m&m—

997—3—subsee&en—3— and assessed a ﬁne of not less than seven one thousand ﬁve hundred
fifty dollars nor more than five thousand dollars.

c. Aclass “D” felony for a third offense and each subsequent offense, and shall be impris-
oned in the county jail for a determinate sentence of not more than one year but not less than
thirty days, or committed to the custody of the director of the department of corrections, and
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assessed a fine of not less than seves two thousand five hundred fifey dollars nor more than

seven thousand flve hundred dollars ﬂae—mm*mum—;aﬂ—tem—eﬁ—thwty—days—earmot—be

go-a-substanee-abu Apersonisconthedofathlrd
or subsequent offense or-i ati H ader may be com-
mitted to the custody of the dlrector of the department of correctlons who—af—the—senteﬂee-ls
net-suspended,; shall assign the person to a facility pursuant to section 904.513 or the
offender may be committed to treatment in the community under the provisions of section
907.6.

2A. a. Notwithstanding the provisions of sections 901.5 and 907.3, the court shall not
defer judgment or sentencing, or suspend execution of any part of the sentence applicable to
the defendant under subsection 2 if any of the following apply:

(1) If the defendant’s alcohol concentration established by the results of an analysis of a
specimen of the defendant’s blood, breath, or urine withdrawn in accordance with this
chapter exceeds .15.

(2) If the defendant has previously been convicted of a violation of subsection 1 or a
statute in another state substantially corresponding to subsection 1.

(3) If the defendant has previously received a deferred judgment or sentence for a viola-
tion of subsection 2 or for a violation of a statute in another state substantially correspond-
ing to subsection 2.

{4 If the defendant refused to consent to testing requested in accordance with section
321J.6.

(5) If the offense under chapter 321J results in bodily injury to a person other than the
defendant.

b. All persons convicted of an offense under subsection 2 shall be ordered, at the person’s
expense, to undergo, prior to sentencing, a substance abuse evaluation.

¢. Where the program is available and is appropriate for the convicted person, a person
convicted of an offense under subsection 2 shall be ordered to participate in a reality educa-
tion substance abuse prevention program as provided in section 321J.24.

d. A minimum term of imprisonment in a county jail or community-based correctional
facility imposed on a person convicted of a second or subsequent offense under paragraph
“b~er“e” subsection 2 shall be served on consecutive days. However, if the sentencing court
finds that service of the full minimum term on consecutive days would work an undue
hardship on the person, or finds that sufficient jail space is not available and is not reason-
ably expected to become available within four months after sentencing to incarcerate the
person serving the minimum sentence on consecutive days, the court may order the person

to serve notless-thanforty-eighteonsecutive-hoursof the minimum term in segments of at

least forty-eight hours and to perform a specified number of hours of unpaid community

service as deemed appropriate by the sentencing court.

fens&-For—the—qupese-ef In determmmg 1f a v101at10n charged is a second—tlurd— or subse-
quent offense;deferred for purposes of criminal sentencing or license revocation under this

chapter:
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a. Any conviction or revocation deleted from motor vehicle operating records pursuant to
section 321.12 shall not be considered as a previous offense.

b. Deferred judgments entered pursuant to section 907.3 for violations of this section and
eenvietions shall be counted as previous offenses.

¢. Convictions or the equivalent of deferred judgments for violations in any other states
under statutes substantially corresponding to this section shall be counted as previous
offenses. The courts shall judicially notice the statutes of other states which define offenses
substantially equivalent to the one defined in this section and can therefore be considered
corresponding statutes. Each previous violation on which conviction or deferral of judg-
ment was entered prior to the date of the violation charged shall be considered and counted
as a separate previous offense.

4. A person shall not be convicted and sentenced for more than one violation of this
section for actions aris g out of the same event or occurrence, even if the vielation-isshown

: : mitted : bed event or occurrence in-

volves more than one of the condmons _pec1ﬁed in subsecnon 1 in-the same-oceurrenee.

5. The clerk of the district court shall immediately certify to the department a true copy of
each order entered with respect to deferral of judgment, deferral of sentence, or pronounce-
ment of judgment and sentence for a defendant under this section.

Sec.5. Section 321J).2, subsection 8, Code 1997, is amended to read as follows:

8. a. The In addition to any fine or penalty imposed under this chapter, the court shall
order a defendant conv1cted of or recelvmg a deferred _|udgment for a violation of this section
to make restitution;in-an-amount-notte-exceed-two-thousand-de Hars; for damages resulting
directly from the v101at10n to the v1ct1m Dursuant to chapter 9 1 0 An amount paid pursuant
to this restitution order shall be credited toward any adverse judgment in a subsequent civil
proceeding arising from the same occurrence. However, other than establishing a credit, a
restitution proceeding pursuant to this section shall not be given evidentiary or preclusive
effect in a subsequent civil proceeding arising from the same occurrence.

b. The court may order restitution paid to any public agency for the costs of the emergency
response resulting from the actions constituting a violation of this section, not exceeding
five hundred dollars per public agency for each such response. For the purposes of this
paragraph, “emergency response” means any incident requiring response by fire fighting,
law enforcement, ambulance, medical, or other emergency services. A public agency seek-
ing such restitution shall consult with the county attorney regarding the expenses incurred
by the public agency, and the county attorney may include the expenses in the statement of
pecuniary damages pursuant to section 910.3.

Sec. 6. Section 321J.3, Code 1997, is amended to read as follows:
321J).3 GOURT-ORDERED-SUBSTANCE SUBSTANCE ABUSE EVALUATION OR
TREATMENT.

1. a. In addition to orders issued pursuant to section 321J.2, subsection 2A, and section
321J.17, the court shall order any defendant convicted under section 321J.2 to follow the
recommendations proposed in the substance abuse evaluation for appropriate substance
abuse treatment for the defendant. Court-ordered substance abuse treatment is subject to the
periodic reporting requirements of section 125.86.

b. If a defendant is committed by the court to a substance abuse treatment facility, the
administrator of the facility shall report to the court when it is determined that the defendant
has received the maximum benefit of treatment at the facility and the defendant shall be
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released from the facility. The time for which the defendant is committed for treatment shall
be credited against the defendant’s sentence.

c. The court may prescribe the length of time for the evaluation and treatment or it may
request that the community college conducting the course for drinking drivers which the
person is ordered to attend or the treatment program to which the person is committed
immediately report to the court when the person has received maximum benefit from the
course for drinking drivers or treatment program or has recovered from the person’s addic-
tion, dependency, or tendency to chronically abuse alcohol or drugs.

d. Upon successfully completing er-atterding a course for drinking drivers or an ordered
substance abuse treatment program, a court may place the person may-be-plaeed on proba-
tion for six months and as a condition of probation, the person shall attend a program
providing posttreatment services relating to substance abuse as approved by the court.

e. A person committed under this section who does not possess sufficient income or estate
to make payment of the costs of the treatment in whole or in part shall be considered a state
patient and the costs of treatment shall be paid as provided in section 125.44.

f A defendant who faxls to carry out the order of the court er—wh&faﬂs—te—sueeessfully

pregpam shall be confined in the county ]all for twenty days in addltlon to any other 1mpr1s-
onment ordered by the court or may be ordered to perform unpaid community service work,
and shall be placed on probation for one year with a violation of this probation punishable
as contempt of court.

g. In addition to any other condition of probation, the person shall attend a program
providing substance abuse prevention services or posttreatment services related to substance
abuse as ordered by the court. The person shall report to the person’s probation officer as
ordered concerning proof of attendance at the treatment program or posttreatment program
ordered by the court. Failure to attend or complete the program shall be considered a viola-
tion of probatlon and is pumshable as contempt of court.

a. : R or Upon a second;
third; or subsequent offense in v101at10n of sectlon 32 lJ 2 the court upon hearing may
commit the defendant for inpatient treatment of alcoholism or drug addiction or depen-
dency to any hospital, institution, or community correctional facility in Iowa providing
such treatment. The time for which the defendant is committed for treatment shall be
credited against the defendant’s sentence.

b. The court may prescribe the length of time for the evaluation and treatment or it may
request that the hospital to which the person is committed immediately report to the court
when the person has received maximum benefit from the program of the hospital or institu-
tion or has recovered from the person’s addiction, dependency, or tendency to chronically
abuse alcohol or drugs.

c. A person committed under this section who does not possess sufficient income or estate
to make payment of the costs of the treatment in whole or in part shall be considered a state
patient and the costs of treatment shall be paid as provided in section 125.44.

Sec.7. Section 321J.3, Code 1997, is amended by adding the following new subsection:

NEW SUBSECTION. 3. The state department of transportation, in cooperation with the
judicial department, shall adopt rules, pursuant to the procedure in section 125.33, regard-
ing the assignment of persons ordered under section 321J.17 to submit to substance abuse
evaluation and treatment. The rules shall be applicable only to persons other than those
committed to the custody of the director of the department of corrections under section
321J.2. The rules shall be consistent with the practices and procedures of the judicial
department in sentencing persons to substance abuse evaluation and treatment under sec-
tion 321J.2. The rules shall include the requirement that the treatment programs utilized by
a person pursuant to an order of the department meet the licensure standards of the division
of substance abuse for the department of public health. The rules shall also include provi-
sions for payment of costs by the offenders, including insurance reimbursement on behalf of
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offenders, or other forms of funding, and shall also address reporting requirements of the
facility, consistent with the provisions of sections 125.84 and 125.86. The department shall
be entitled to treatment information contained in reports to the department, notwithstand-
ing any provision of chapter 125 that would restrict department access to treatment infor-
mation and records.

Sec.8. Section 321J.4, subsection 1, Code 1997, is amended to read as follows:

1. If a defendant is convicted of a violation of section 321J.2 and the defendant’s motor
vehicle license or nonresident operating privilege has not been revoked under section 321J.9
or 321J.12 for the occurrence from which the arrest arose, the department shall revoke the
defendant’s motor vehicle license or nonresident operating privilege for one hundred eighty
days if the defendant has had no previous conviction or revocation under this chapter within
the-previous-six—years-and-the, The defendant shall not be eligible for any temporary
restricted license for at least thirty days after the effective date of the revocation if a test was
obtained, and for at least ninety days if a test was refused. If the defendant is under the age
of twenty-one, the defendant shall not be eligible for a temporary restricted license for at
least sixty days after the effective date of revocation.

1A. If a defendant is convicted of a violation of section 321J.2, and the defendant’s motor
vehicle license or nonresident operating privilege has not already been revoked under sec-
tion 321J.9 or 321J.12 for the occurrence from which the arrest arose, the department shall
revoke the defendant’s motor vehicle license or nonresident operating privilege for eneyear
two years if the defendant has had ene-ermere a previous eenvietions conviction or reveea-
tions revocation under this chapter mthm—t-hepremus—s&*yeafs The defendant shall not
be eligible for any temporary restricted license duringthe-entire-os
for one year after the effective date of revocation. The defendant shall be ordered to mstall an
ignition interlock device of a type approved by the commissioner of public safety on all
vehicles owned by the defendant if the defendant seeks a temporary restricted license at the
end of the minimum period of ineligibility. A temporary restricted license shall not be
granted by the departinent until the defendant installs the ignition interlock device.

Sec.9. Section 321J.4, subsection 3, Code 1997, is amended to read as follows:

3. a- Upon a plea or verdict of guilty of a third or subsequent violation of section 321J.2,
the court shall order the department to revoke the defendant’s motor vehicle license or
nonresident operating privilege for a period of six years. The defendant shall not be eligible
for a temporary restricted license for at least one year after the effective date of the revoca-
tion. The court shall require the defendant to surrender to it all Iowa licenses or permits held
by the defendant, which the court shall forward to the department with a copy of the order
for revocation. The defendant shall be ordered to install an ignition interlock device of a
type approved by the commissioner of public safety on all vehicles owned by the defendant
if the defendant seeks a temporary restricted license at the end of the minimum period of
ineligibility. A temporary restricted license shall not be granted by the department until the
defendant installs the ignition interlock device.




Sec. 10. Section 321J.4, subsection 5, Code 1997, is amended to read as follows:

5. Upon a plea or verdict of guilty of a violation of section 321J.2 which involved a death,
the court shall determine in open court, from consideration of the information in the file and
any other evidence the parties may submit, whether a death occurred and, if so, whether the
defendant’s conduct in violation of section 321J.2 caused the death. If the court so deter-
mines, the court shall order the department to revoke the defendant’s motor vehicle license
or nonresident operating privilege for a period of six years. The defendant shall not be

eligible for any temporary restricted license uat

pired-und Hon-6 Hon-321d-9-321d-12; 0532142 foratleasttwoyearsafter
the revocation. The defendant shall surrender to the court any Iowa license or permit and
the court shall forward it to the department with a copy of the order for revocation.

Sec.11. Section 321J.4, subsection 7, Code 1997, is amended to read as follows:

7. a. Ona conviction for or as a condition of a deferred judgment for a violation of section
321J.2, the court may order the defendant to install ignition interlock devices of a type
approved by the commissioner of public safety on all motor vehicles owned or operated by
the defendant which, without tampering or the intervention of another person, would pre-
vent the defendant from operating the motor vehicle with an alcohol concentration greater
than a level set by rule of the commissioner of public safety.

b. The commissioner of public safety shall adopt rules to approve certain ignition inter-
lock devices and the means of installation of the devices, and shall establish the level of
alcohol concentration beyond which an ignition interlock device will not allow operation of
the motor vehicle in which it is installed.

¢. The order to install ignition interlock devices shall remain in effect for a period of time
as determined by the court which shall not exceed the maximum term of imprisonment
which the court could have imposed according to the nature of the violation. While the order
is in effect, the defendant shall not operate a motor vehicle which does not have an approved
ignition interlock device installed.

d. If the defendant’s motor vehicle license or nonresident operating privilege has been
revoked, the department shall not issue a temporary permit or a motor vehicle license to the
person without certification that approved ignition interlock devices have been installed in
all motor vehicles owned or operated by the defendant while the order is in effect.

e. A defendant who fails within a reasonable time to comply with an order to install an
approved ignition interlock device may be declared in contempt of court and punished ac-
cordingly.

f. A person who tampers with or circumvents an ignition interlock device installed under
a court order while an order is in effect commits a serious misdemeanor.

Sec.12. Section 321J.4B, Code 1997, is amended to read as follows:

321J.4B MOTOR VEHICLE IMPOUNDMENT OR IMMOBILIZATION — PENALTY
— LIABILITY OF VEHICLE OWNER.

1. For purposes of this section:

a. “Immobilized” means the installation of a device in a motor vehicle that completely
prevents a motor vehicle from being operated, or the installation of an ignition interlock
device of a type approved by the commissioner of public safety.

b. “Impoundment” means the process of seizure and confinement within an enclosed area
of a motor vehicle, for the purpose of restricting access to the vehicle.
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c. “Owner” means the registered titleholder of a motor vehicle; except in the case where a
rental or leasing agency is the registered titleholder, in which case the lessee of the vehicle
shall be treated as the owner of the vehicle for purposes of this section.

2. A motor vehicle is subject to impoundment in the following circumstances:

a. If a person is-econvieted-of-a operates a vehicle in violation of section 321J.2, and if
convicted for that conduct, the conviction would be a second;third,; or subsequent offense of

sed under section

321J.2.
b. If a person operates a vehicle while that person’s motor vehicle license or operating

privilege has been suspended, denied, revoked, or barred due to a violation of section 321J.2.
The clerk of court shall send notice of a conviction of an offense for which the vehicle was

impounded to the impounding authority upon conviction of the defendant for such offense.
Impoundment of the vehicle under this section may occur in addition to any criminal
penalty imposed under chapter 321 or this chapter for the underlying criminal offense.
3. The motor vehicle operated by the person in the commission of the any offense in-
cluded in subsection 2 may be immediately impounded or immobilized in accordance with
this section. Forpurpeses-of-thi i “immeobilized>means-the-installation-of-a-deviee

vehiele:

a. A person or agency taking possession of an impounded or immobilized motor vehicle
shall do the following:

(1) Make an inventory of any property contained in the vehicle, according to the agency’s
inventory procedure. The agency responsible for the motor vehicle shall also deliver a copy

of the inventory to the county attorney.

(2) Contact all rental or leasing agencies registered as owners of the vehicle, as well as
any parties registered as holders of a secured interest in the vehicle, in accordance with
subsection 12.

b. The county attorney shall file a copy of the inventory with the district court as part of
each file related to criminal charges filed under this section.

4. An owner of a motor vehicle impounded or immobilized under this section, who knows
of, should have known of, or gives consent to the operation of, the motor vehicle in violation
of subsection 2, paragraph “b”, shall be:

a. Guilty of a simple misdemeanor, and

b. Jointly and severally liable for any damages caused by the person who operated the
motor vehicle, subject to the provisions of chapter 668.

5. a. The following persons shall be entitled to immediate return of the motor vehicle
without payment of costs associated with the impoundment or immobilization of the ve-
hicle:

(1) The owner of the motor vehicle, if the person who operated the motor vehicle is not a
co-owner of the motor vehicle.

(2) A motor vehicle rental or leasing agency that owns the vehicle,

(3) A person who owns the motor vehicle and who is charged but is not convicted of the
violation of section 321.218, 321.561, 321A.32, 321J.2, or 321J.21, which resulted in the
impoundment or immobilization of the motor vehicle under this section.

2= b. The Upon conviction of the defendant for a violation of subsection 2, paragraph “a”,
the court may order continued impoundment, or the immobilization, of the motor vehicle
used in the commission of the offense, if the convicted person is the owner of the motor
vehicle, and shall specify all of the following in the order:

& (1) The motor vehieles vehicle that are is subject to the order.

b- (2) The period of impoundment or immobilization.

e: (3) The person or agency responsible for carrying out the order requiring continued
impoundment, or the immobilization, of the motor vehicle.
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c. If a the vehicle whieh-is Mpe : obilized subject to the order is in the
custody of a law enforcement agency, the court shall de51gnate that agency as the respon-
sible agency. If the vehicle is not in the custody of a law enforcement agency, the person or
agency responsible for carrying out the order shall be any person deemed appropriate by the
court, including but not limited to a law enforcement agency with jurisdiction over the area
in which the residence of the vehicle owner is located. The person or agency responsible for
carrying out the order shall determine whether the motor vehicle shall be impounded or
immobilized.

3-d. The period of impoundment or immobilization of a motor vehicle under this section
shall be the period of license revocation imposed upon the person convicted of the offense or
one hundred eighty days, whichever period is longer. The impoundment or immobilization
period shall commence on the day that the vehicle is aetually first impounded or immobi-
lized.

4- e. The clerk of the district court shall send a copy of the order to the department the
person convicted of the offense, the ; 8 é ;
eenvieted;-and the person or agency responsxble for executmg the order for 1mpoundment or

1mmobxhzatlon, and anx holders of any secunty mterests in the vehicle.

6:f. If the vehicle to-be-impeunded-orimmeobilized subject to the court order is not in the
custody of a law enforcement agency, the person or agency designated in the order as the
person or agency responsible for executing the order shall, upon receipt of the order, promptly
locate the vehicle specified in the order, seize the motor vehicle and the license plates, and
send or deliver the vehicle’s license plates to the department.

7 If the vehicle is located at a place other than the place at which the impeundment-eor
immebilizatien court order is to be carried out, the person or agency responsible for execut-
ing the order shall arrange for the vehicle to be moved to the place of impoundment or
immobilization. When the vehicle is found, is impounded or immobilized, and is at the place
of impoundment or immobilization, the person or agency responsible for executing the
order shall notify the clerk of the date on which the order was executed. The clerk shall
notify the department of the date on which the order was executed

S—g_ Upon recelpt of the a court order orimpoundmente obili

metor—vehlele—}s—te—be—lmpeu-nded or contmued 1mpoundment or 1mmob1hzat10n of th
motor vehicle, the agency shall review the value of the vehicle in relation to the costs asso-
ciated with the period of impoundment of the motor vehicle specified in the order. If the
agency determines that the costs of impoundment of the motor vehicle exceed the actual
wholesale value of the motor vehicle, the agency may treat the vehicle as an abandoned
vehicle pursuant to section 321.89. If the agency elects to treat the motor vehicle as aban-
doned, the agency shall notify the registered owner of the motor vehicle that the vehicle
shall be deemed abandoned and shall be sold in the manner provided in section 321.89 if
payment of the total cost of impoundment is not received within twenty-one days of the
mailing of the notice. The agency shall provide documentation regarding the valuation of
the vehicle and the costs of impoundment. This paragraph shall not apply to vehicles that
are immobilized pursuant to this section or if subsection +6-ex16 12, paragraph “a” or “b”,
applies.

6. Upon conviction of the defendant for a second or subsequent violation of subsection 2,
paragraph “b”, the court shall order, if the convicted person is the owner of the motor vehicle
used in the commissjon of the offense, that that motor vehicle be seized and forfeited to the
state pursuant to chapters 809 and 809A.

9-7. a. Upon receipt of a notice of conviction of the defendant for a violation of subsection
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2, the impounding authority shall seize the motor vehicle’s license plates and registration,
and shall send or deliver them to the department.

b. The department shall destroy license plates received under this section and shall not
authorize the release of the vehicle or the issuance of new license plates for the vehicle until
the period of impoundment or immobilization has expired, and the fee and costs assessed
under subsection 10 have been paid. The fee for issuance of new license plates and certifi-
cates of registration shall be the same as for the replacement of lost, mutilated, or destroyed
license plates and cert1f1cates of regxstratlon

_1_9_ 8 peRn 8 0 sonwvate

assessed Upon conv1ct10n for a v101at10n of subsectlon 2 the court shall assess the defen-

dant, in addition to any other penalty, a fee of one hundred dollars plus the cost of any
expenses for towing, storage, and any other costs of impounding or immobilizing the motor
vehicle, to be paid to the clerk of the district court.

b. The person or agency responsible for earrying outthe-erder impoundment or immobi-
lization under this section shall inform the court of the costs of towing, storage, and any
other costs of impounding or immobilizing the motor vehicle. Upon payment of the fee and
costs, the clerk shall forward a copy of the receipt to the department.

H-c. If alaw enforcement agency impounds or immobilizes a motor vehicle, the amount
of the fee and expenses deposited with the clerk shall be paid by the clerk to the law enforce-
ment agency responsible for executing the order to reimburse the agency for costs incurred
for impoundment or immobilization equipment and, if required, in sending officers to search
for and locate the vehicle specified in the impoundment or immobilization order.

12- 9. Operating a motor vehicle on a street or highway in this state in violation of an
order of impoundment or immobilization is a serious misdemeanor. A motor vehicle which
is subject to an order of impoundment or immobilization that is operated on a street or
highway in this state in violation of the order shall be seized and forfeited to the state under
chapters 809 and 809A.

13- 10. Once the period of impoundment or immobilization has expired, the owner of the
motor vehicle shall have thirty days to claim the motor vehicle and pay the all fees and
charges imposed under this section. If the owner or the owner’s designee has not claimed
the vehicle and paid the all fees and charges imposed under this section within seven days
from the date of expiration of the period, the clerk shall send written notification to the
motor vehicle owner, at the owner’s last known address, notifying the owner of the date of
expiration of the period of impoundment or immobilization and of the period in which the
motor vehicle must be claimed. If the motor vehicle owner fails to claim the motor vehicle
and pay the all fees and charges imposed within the thirty-day period, the motor vehicle
shall be forfeited to the state under chapters 809 and 809A.

++ l 1 a. (_) Durmg the penod of 1mpoundment or 1mmobﬂ1zat10n—a-pe1=sen—eenweted—ef

z&t-xen the owner of an 1mpounded or 1mmob1hzed vehlcl shall not sell or transfer the tltle
of the motor vehicle which is subject to the order of impoundment or immobilization. Fhe

{2) A person convicted of the-offense-of-operating-while-intoxieated an offense under
subsection 2, shall alse not purchase anethermeter-vehiele or register any motor vehicle

during the period of impoundment, e immobilization, or license revocation.

PARAGRAPH DIVIDED. Violation of this paragraph “a” is a serious misdemeanor.

b. If, during the period of impoundment or immobilization, the title to the motor vehicle
which is the subject of the order is transferred by the foreclosure of a chattel mortgage, a sale
upon execution, the cancellation of a conditional sales contract, or an order of a court, the
court which enters the order that permits transfer of the title shall notify the department of
the transfer of the title. The department shall enter notice of the transfer of the title to the
motor vehicle in the previous owner’s vehicle registration record.
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15: 12. Notwithstanding the other requirements of this sectionyif the-ownerefthe metor

a. Upon leammg the address or phone number of a rental or leasmg company which
owns a motor vehicle impounded or immobilized under this section, the peace officer, county
attorney, or attorney general shall immediately contact the company to inform the company
that the vehlcle is avallable for return to the company qlhe-vehiele-shell-be-retumed-te-the

! 8 g-th s on;-the The holder of a security
mterest ina vehlcle whlch is 1mpounded or 1mmob1hzed pursuant to this section or forfeited
in the manner provided in chapters 809 and 809A shall be notified of the impoundment,
immobilization, or forfeiture within seventy-two hours of the seizure of the vehicle and shall
have the right to claim the motor vehicle without payment of any fees or surcharges unless
the value of the veh1cle exceeds the value of the secunty interest held by the creditor.

=C. ineth ; ; Any of the following persons
may make apphcatxon to the court for perm1ss1on to operate a motor vehicle, which is
impounded or immobilized pursuant to this section, during the period of impoundment or
immobilization, if the applicant’s motor vehicle license or operating privilege has not been
suspended, denied, er revoked, or barred, and an ignition interlock device of a type approved
by the commissioner of public safety is installed in the motor vehicle prior to operation:

a- (1) A person, other than the person who committed the offense which resulted in the
impoundment or immobilization, who is not a member of the immediate family of the person
who committed the offense but is a joint owner of the motor vehicle.

b: (2) A member of the immediate family of the person who committed the offense which
resulted in the impoundment or immobilization, if the member demonstrates that the motor
vehicle that is subject to the order for impoundment or immobilization is the only motor
vehicle possessed by the family.

For purposes of this section, “a member of the immediate family” means a spouse, child, or
parent of the person who committed the offense.

18- 13. The impoundment, immobilization, or forfeiture of a motor vehicle under this
chapter does not constitute loss of use of a motor vehicle for purposes of any contract of
insurance.

Sec.13. Section 321J.7, Code 1997, is amended to read as follows:

321J.7 DEAD OR UNCONSCIOUS PERSONS.

A person who is dead, unconscious, or otherwise in a condition rendering the person
incapable of consent or refusal is deemed not to have withdrawn the consent provided by
section 321J.6, and the test may be given if a licensed physician certifies in advance of the
test that the person is dead, unconscious, or otherwise in a condition rendering that person
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incapable of consent or refusal. If the certification is oral, written certification shall be
completed by the physician within a reasonable time of the test.

Sec.14. Section 321J.9, subsections 1 and 2, Code 1997, are amended to read as follows:

1. If a person refuses to submit to the chemical testing, a test shall not be given, but the
department, upon the receipt of the peace officer’s certification, subject to penalty for perjury,
that the officer had reasonable grounds to believe the person to have been operating a motor
vehicle in violation of section 321J.2 or 321J.2A, that specified conditions existed for chemi-
cal testing pursuant to section 321J.6, and that the person refused to submit to the chemical
testing, shall revoke the person’s motor vehicle license and any nonresident operating privi-
lege for the following periods of time:

a. Twe-hundred-ferty-days One year if the person has no previous revocation within-the
previous-sixyears under this chapter; and

b. Five-hundredforty-days Two years if the person has ene-ermere had a previous reveea-
Hons-within the previeus-sbkyears revocation under this chapter.

2. a. A person whose motor vehicle license or nonresident operating privileges are re-
voked fertwe-hundred forty-days under subsection 1, paragraph “a”, shall not be eligible for
a temporary restricted license for at least ninety days after the effective date of the revoca-
tion. A person whose motor vehicle license or nonresident operating privileges are revoked

under subsection 1, paragraph “b”, shall not be eligible for a
temporary restricted license for at least one year after the effective date of the revocation.

b. The defendant shall be ordered to install an ignition interlock device of a type approved
by the commissioner of public safety on all vehicles owned or operated by the defendant if
the defendant seeks a temporary restricted license at the end of the minimum period of
ineligibility. A temporary restricted license shall not be granted by the department until the
defendant installs the ignition interlock device.

Sec.15. Section 321J.12, subsection 1, paragraphs a and b, Code 1997, are amended to
read as follows:

a. One hundred eighty days if the person has had no revocation within-the-previous-six
years under this chapter.

b. One year if the person has had ene-er-mere a previous reveeations-within-the-previeus
sixyears revocation under this chapter.

Sec.16. Section 321J.12, subsection 5, Code 1997, is amended to read as follows:

5. Upon certification, subject to penalty of perjury, by the peace officer that there existed
reasonable grounds to believe that the person had been operating a motor vehicle in viola-
tion of section 321J.2A, that there existed one or more of the necessary conditions for chemi-
cal testing described in section 321J.6, subsection 1, and that the person submitted to chemi-
cal testing and the test results indicated an alcohol concentration as defined in section
321J.1 of .02 or more but less than .10, the department shall revoke the person’s motor
vehicle hcense or operatmg pnv1lege for a period of sixty days if the person has had no

previous revocation under seetion-331J-2A this
chapter, and for a period of ninety days if the person has had ene-er-mere a previous

revoeations-within-the-previeus-sh-years revocation under seetion-321Jd-2A this chapter.

Sec.17. Section 321J.17, Code 1997, is amended to read as follows:

321J.17 CIVIL PENALTY — DISPOSITION — LICENSE REINSTATEMENT.

1. Whean If the department revokes a person’s motor vehicle license or nonresident operat-
ing privilege under this chapter, the department shall assess the person a civil penalty of two
hundred dollars. The money collected by the department under this section shall be trans-
mitted to the treasurer of state who shall deposit one-half of the money in the separate fund
established in section 912.14 and one-half of the money shall be deposited in the general
fund of the state. A motor vehicle license or nonresident operating privilege shall not be
reinstated until the civil penalty has been paid.
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2. If the department or a court orders the revocation of a person’s motor vehicle license or

nonresident operating privilege under this chapter, the department or court shall also order
the person, at the person’s own expense, to do the following:

a. Enroll, attend, and satisfactorily complete a course for drinking drivers, as provided in
section 321J.22.

b. Submit to evaluation and treatment or rehabilitation services.

The court or department may request that the community college conducting the course
for drinking drivers which the person is ordered to attend immediately report to the court or
department that the person has successfully completed the course for drinking drivers. The

court or department may request that the treatment program which the person attends

periodically report on the defendant’s attendance and participation in the program, as well
as the status of treatment or rehabilitation.

A motor vehicle license or nonresident operating privilege shall not be reinstated until
proof of completion of the requirements of this subsection is presented to the department.

Sec.18. Section 321J.20, subsection 1, unnumbered paragraph 1, Code 1997, is amended
to read as follows:

The department may, on application, issue a temporary restricted license to a person
whose motor vehicle license is revoked under this chapter allowing the person to drive to
and from the person’s home and specified places at specified times which can be verified by
the department and which are required by the person’s full-time or part-time employment,
continuing health care or the continuing health care of another who is dependent upon the
person, continuing education while enrolled in an educational institution on a part-time or
full-time basis and while pursuing a course of study leading to a diploma, degree, or other
certification of successful educational completion, substance abuse treatment, and
court-ordered community service responsibilities if the person’s motor vehicle license has
not been revoked previously under section 321J.4, 321J.9, or 321J.12 within-the previous-six
years and if any of the following apply:

Sec. 19. Section 321J.20, subsection 1, paragraph a, Code 1997, is amended to read as
follows:

a. The person’s motor vehicle license is revoked under section 321J.4;subseetiont;2;4;50¢
6; and the minimum period of ineligibility for issuance of a temporary restricted license has
expired. This subsection shall not apply to a revocation ordered under section 321J.4 result-
ing from a plea or verdict of guilty of a violation of section 321J.2 that involved a death.

Sec.20. Section 321J.20, subsection 6, Code 1997, is amended to read as follows:

6. Following the certain minimum period periods of ineligibility, a temporary restricted
license under this section shall not be issued until such time as the applicant installs an
ignition interlock device of a type approved by the commissioner of public safety on all
motor vehicles owned or operated by the applicant, in accordance with section 321J.4;
subseetion7. Installation of an ignition interlock device under this section shall be required
for the penod of time for whlch the temporary restrlcted hcense is 1ssued—but—ae499ger—thaﬂ

Sec.21. Section 321J.21, Code 1997, is amended to read as follows:

321J.21 DRIVING WHILE LICENSE SUSPENDED, DENIED, 6R REVOKED, OR
BARRED.

1. A person whose motor vehicle license or nonresident operating privilege has been
suspended, denied, o revoked asprevided-in, or barred due to a violation of this chapter and
who drives a motor vehicle upen-the-highways-ef this-state while the license or privilege is
suspended, denied, er revoked, or barred commits a serious misdemeanor, punishable with
a mandatory fine of one thousand dollars. FThe
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2. In addition to the fine, the department, upon receiving the record of the conviction of a
person under this section upon a charge of driving a motor vehicle while the license of the
person was revelked-er suspended, denied, revoked, or barred shall extend the period of
revecation-or suspension, denial, revocation, or bar for an additional like period, and the
department shall not issue a new license during the additional period.

Sec.22. Section 321J.22, Code 1997, is amended to read as follows:

321J.22 COURT-ORDERED-BRINKING DRINKING DRIVERS COURSE.

1. Asused in this section, unless the context otherwise requires:

a. “Course for drinking drivers” means an approved course designed to inform the of-
fender about drinking and driving and encourage the offender to assess the offender’s own
drinking and driving behavior in order to select practical alternatives.

b. “Satisfactory completion of a course” means receiving at the completion of a course a
grade from the course instructor of “C” or “2 0 or better

4-2. The course provided in according to this section shall be offered on a regular basis at
each community college as defined in section 260C.2. Enrollment in the courses is not
limited to persons ordered to enroll, attend, and successfully complete the course egulred
undersectlons321J2and321J l7 subsect10n2 and-any person-eor d-ofa-vie ;

fer—d*m-laﬂg-dnvers The course requlred by th1s sectlon shall be taught by the commumty
colleges under the department of education and approved by the department. The depart-
ment of education shall establish reasonable fees to defray the expense of obtaining class-
room space, instructor salaries, and class materials. A person shall not be denied enroll-
ment in a course by reason of the person’s indigency.

4-3. An employer shall not discharge a person from employment solely for the reason of
work absence to attend a course required by this section. Any employer who violates this
section is liable for damages which include but are not limited to actual damages, court
costs, and reasonable attorney fees. The person may also petition the court for imposition of
a cease and desist order against the person’s employer and for reinstatement to the person’s
previous position of employment.

8- 4. The department of education shall prepare a list of the locations of the courses taught
under this section, the dates and times taught, the procedure for enrollment, and the sched-
ule of course fees. The list shall be kept current and a copy of the list shall be sent to each
court having jurisdiction over offenses provided in this chapter.

6:5. The department of education shall maintain enrollment, attendance, successful and
nonsuccessful completion data on the persons ordered to enroll, attend, and successfully
complete a course for drinking drivers. This data shall be forwarded to the court.

Sec. 23. Section 321J.24, subsection 1, paragraph b, Code 1997, is amended to read as
follows:

b. “Participant” means a person whe-is-sixteen-years-of age-or-olderbut-under-the-age-of
twenty-ene;-and who is ordered by the court to participate in the reality education substance
abuse prevention program.

Sec.24. Section 321J.24, subsection 2, Code 1997, is amended to read as follows:
2. Areality education substance abuse prevention program is established in those judi-
cial districts where the chief judge of the judicial district authorizes participation in the
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program. Upon a conviction or adjudication for a violation of section 321J.2, or the entry of
a deferred judgment concerning a violation of section 321J.2, the court or juvenile court;

wmth—the—eensent—ef—thedefend-aﬁ-er—dehnqueat—ehﬂd— may order a—defendent—whe-nsmﬁeen

ef-ageor—elder—te—pemei-pate P c1pat10n inthe reahty educatxon substance abuse preven-
tion program as a term and condition of probation or disposition in addition to any other

term or condition of probation or disposition required or authorized by law. The court or
juvenile court shall require the defendant or dehnquent child to abstain from consuming

any controlled substance, alcoholic liquor, wine, or beer befere-reaching-age-twenty-one
while participating in the program.

Sec.25. Section 321J.25, subsection 4, Code 1997, is amended to read as follows:

4. Upon the revocation of the motor vehicle license or operating privileges of a person
who is fourteen years of age or older for a violation of section 321J.2A, if the person has had
no previous revocations under either section 321J.2 or section 321J.2A, a person may par-
ticipate in the substance abuse awareness program. The state department of transportation
shall notify a potential program participant of the possibility and potential benefits of at-
tending a program and shall notify a potential program participant of the availability of
programs which exist in the area in which the person resides. The state department of
transportation shall consult with the lowa department of public health to determine what

programs are avallable in various areas of the state. Ilhe-peaed-ef-re*weeheﬂ-fa'—a-pefsea

Sec.26. Section 707.6A, subsection 1, Code 1997, is amended to read as follows:
1. A person commits a class 2G> “B” felony when the person unintentionally causes the

death of another by any—efthe—fellomng—means*
a- Opefaaﬂg ope ga motorvehlcle whlle unde

: hile-k i mtox1cated
as deﬁned—m prohlblted bg sectxon MM 321J.2. Upon a plea
or verdict of guilty of a violation of this paragraph subsection, the court shall erder do the
following:

a. Order the state department of transportation to revoke the defendant’s motor vehicle
license or nonresident operating privileges for a period of six years. The defendant shall
surrender to the court any Jowa license or permit and the court shall forward it the license or
permit to the department with a copy of the revocation order. The defendant shall not be
eligible for a temporary restricted license for at least two years after the revocation.

b. Order the defendant, at the defendant’s expense, to do the following:

(1) Enroll, attend, and satisfactorily complete a course for drinking drivers, as provided in
section 321J.22.

(2) Submit to evaluation and treatment or rehabilitation services.

c. A motor vehicle license or nonresident operating privilege shall not be reinstated until
proof of completion of the requirements of paragraph “b” is presented to the department.

d. Where the program is available and appropriate for the defendant, the court shall also
order the defendant to participate in a reality education substance abuse prevention pro-
gram as provided in section 321J.24.

1A. A person commits a class “C” felony when the person unintentionally causes the
death of another by any of the following means:

b:- a. Driving a motor vehicle in a reckless manner with willful or wanton disregard for the
safety of persons or property, in violation of section 321.277.

e: b. Eluding or attempting to elude a pursuing law enforcement vehicle, in violation of
section 321.279, if the death of the other person directly or indirectly results from the viola-
tion.
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Sec.27. Section 707.6A, subsection 3, Code 1997, is amended to read as follows:

3. A person commits an—aggravated—m&sdemeaﬂef a class “D” felony when the person
unintentionally causes a serious injury, as defined in section 321J.1, subsection 8, by any of
the means described in subsection 1 ef-this-seetien or 1A.

Sec.28. Section 707.6A, Code 1997, is amended by adding the following new subsection:

NEW SUBSECTION. 6. Notwithstanding the provisions of sections 901.5 and 907.3, the
court shall not defer judgment or sentencing, or suspend execution of any part of the sen-
tence applicable to the defendant for a violation of subsection 1, or for a violation of subsec-
tion 3 involving the operation of a motor vehicle while intoxicated.

Sec.29. Section 809A.3, subsections 4 and 5, Code 1997, are amended to read as follows:

4. A-violation-ofseetion-321J-4B-subsection12-:

5-4. Notwithstanding subsections 1 through 4 3, violations of chapter 321 or 321J;exeept
seetion-321J-4B;-subseetion-12; shall not be considered conduct giving rise to forfeiture,

except for violations of the following:

a. A second or subsequent violation of section 321J.4B, subsection 2, paragraph “b”,
b. Section 321J.4B, subsection 9.

Sec.30. Section 811.1, subsections 1 and 2, Code 1997, are amended to read as follows:

1. A defendant awaiting judgment of conviction and sentencing following either a plea or
verdict of guilty of a class “A” felony, murder, any class “B” felony included in section
707.6A, felonious assault, felonious child endangerment, sexual abuse in the second degree,
sexual abuse in the third degree, kidnapping, robbery in the first degree, arson in the first
degree, or burglary in the first degree, or any felony included in section 124.401, subsection
1, paragraph “a”.

2. A defenidant appealing a conviction of a class “A” felony, murder, any class “B” felony
included in section 707.6A, felonious assault, felonious child endangerment, sexual abuse
in the second degree, sexual abuse in the third degree, kidnapping, robbery in the first
degree, arson in the first degree, or burglary in the first degree, or any felony included in
section 124.401, subsection 1, paragraph “a”.

Sec. 31. Section 907.3, subsection 1, paragraph g, Code 1997, is amended to read as
follows:

g. The offense is a violation of section 321J.2 and;-within-the-previoussheyears; the
person has been convicted of a violation of that section or the person’s driver’s license has
been revoked pursuantto-seetion-3214-4,321d-9;-0r321J-32 under chapter 321J, and any of
the following apply:

(1) If the defendant’s alcohol concentration established by the results of an analysis of a
specimen of the defendant’s blood, breath, or urine withdrawn in accordance with chapter
321J exceeds .15.

(2) If the defendant has previously been convicted of a violation of section 321J.2, subsec-
tion 1, or a violation of a statute in another state substantially corresponding to section
321J.2, subsection 1.

(3) If the defendant has previously received a deferred judgment or sentence for a viola-
tion of section 321J.2, subsection 1, or for a violation of a statute in another state substan-
tially corresponding to section 321J.2, subsection 1.

(4) If the defendant refused to consent to testing requested in accordance with section
321J.6.

(5) If the offense under chapter 321J results in bodily injury to a person other than the
defendant.

Sec.32. Section 907.3, subsection 1, Code 1997, is amended by adding the following new
paragraph:
NEW PARAGRAPH. j. The offense is a violation of section 707.6A, subsection 1; or a
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violation of section 707.6A, subsection 3, involving operation of a motor vehicle while in-
toxicated.

Sec. 33. Section 907.3, subsections 2 and 3, Code 1997, are amended to read as follows:

2. Atthe time of or after pronouncing judgment and with the consent of the defendant, the
court may defer the sentence and assign the defendant to the judicial district department of
correctional services. The court may assign the defendant to supervision or services under
section 901B.1 at the level of sanctions which the district department determines to be
appropriate, if an intermediate criminal sanctions plan and program has been adopted in
the judicial district under section 901B.1. However, the court shall not defer the sentence for
a violation of seetien any of the following:

a. Section 708.2A, if the defendant has previously received a deferred judgment or sen-
tence for a violation of section 708.2 or 708.2A which was issued on a domestic abuse
assault, or if similar relief was granted anywhere in the United States concerning that
jurisdiction’s statutes which substantlally correspond to domestlc abuse assault as pro-
v1ded1nsectlon7082A. n-additionthe-eou all-net-€ : Q

b Sectlon 236 8 or for contempt pursuant to sectlon 236 8 or236.14.

c. Section 321J.2, subsection 1, if any of the following apply:

(1) If the defendant’s alcohol concentration established by the results of an analysis of a
specimen of the defendant’s blood, breath, or urine withdrawn in accordance with chapter
321J exceeds .15.

(2) Ifthe defendant has previously been convicted of a violation of section 321J.2, subsec-
tion 1, or a violation of a statute in another state substantially corresponding to section
321J.2, subsection 1.

(3) If the defendant has previously received a deferred judgment or sentence for a viola-
tion of section 321J.2, subsection 1, or for a violation of a statute in another state substan-
tially corresponding to section 321J.2, subsection 1.

(4 If the defendant refused to consent to testing requested in accordance with section
321J1.6.

(5) If the offense under chapter 321J results in bodily injury to a person other than the
defendant.

d. Section 707.6A, subsection 1; or section 707.6A, subsection 3, involving operation of a
motor vehicle while intoxicated.

Upon a showing that the defendant is not fulfilling the conditions of probation, the court
may revoke probation and impose any sentence authorized by law. Before taking such
action, the court shall give the defendant an opportunity to be heard on any matter relevant
to the proposed action. Upon violation of the conditions of probation, the court may proceed
as provided in chapter 908.

3. Byrecord entry at the time of or after sentencing, the court may suspend the sentence
and place the defendant on probation upon such terms and conditions as it may require
including commitment to an alternate jail facility or a community correctional residential
treatment facility for a specific number of days to be followed by a term of probation as
specified in section 907.7, or commitment of the defendant to the judicial district department
of correctional services for supervision or services under section 901B.1 at the level of sanc-
tions which the district department determines to be appropriate. A person so committed
who has probation revoked shall be given credit for such time served. However, the court
shall not suspend the any of the following sentences:

a. The minimum term of two days imposed pursuant to section 708.2A, subsection 6,
paragraph “a”, or a sentence imposed under section 708.2A, subsection 6, paragraph “b”;

b. A sentence imposed pursuant to section 236.8 or 236.14 for contempt.
¢. Asentence imposed pursuant to a violation of section 321J.2, subsection 1, if any of the
following apply:
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(1) If the defendant’s alcohol concentration established by the results of an analysis of a
specimen of the defendant’s blood, breath, or urine withdrawn in accordance with chapter
321J exceeds .15.

(2) If the defendant has previously been convicted of a violation of section 321J.2, subsec-
tion 1, or a violation of a statute in another state substantially corresponding to section
321J.2, subsection 1.

(3) If the defendant has previously received a deferred judgment or sentence for a viola-
tion of section 321J.2, subsection 1, or for a violation of a statute in another state substan-
tially corresponding to section 321J.2, subsection 1.

(4) If the defendant refused to consent to testing requested in accordance with section
321J.6.

(5) If the offense under chapter 321J results in bodily injury to a person other than the
defendant.

d. A sentence imposed pursuant to section 707.6A, subsection 1; or section 707.6A, sub-
section 3, involving operation of a motor vehicle while intoxicated.

Sec.34. Section 910.1, subsection 4, Code 1997, is amended to read as follows:

4. “Restitution” means payment of pecuniary damages to a victim in an amount and in the
manner provided by the offender’s plan of restitution. “Restitution” also includes fines,
penalties, and surcharges, the contribution of funds to a local anticrime organization which
provided assistance to law enforcement in an offender’s case, the payment of crime victim
compensation program reimbursements, payment of restitution to public agencies pursuant
to section 321J.2, subsection 8, paragraph “b”, court costs, court-appointed attorney’s fees,
or the expense of a public defender, and the performance of a public service by an offender in
an amount set by the court when the offender cannot reasonably pay all or part of the court
costs, court-appointed attorney’s fees, or the expense of a public defender.

Sec.35. Section 910.2, Code 1997, is amended to read as follows:

910.2 RESTITUTION OR COMMUNITY SERVICE TO BE ORDERED BY SENTENCING
COURT.

In all criminal cases in which there is a plea of guilty, verdict of guilty, or special verdict
upon which a judgment of conviction is rendered, the sentencing court shall order that
restitution be made by each offender to the victims of the offender’s criminal activities, to the
clerk of court for fines, penalties, surcharges, and, to the extent that the offender is reason-
ably able to pay, for crime victim assistance reimbursement, restitution to public agencies
pursuant to section 321J.2, subsection 8, paragraph “b”, court costs, court-appointed attorney’s
fees, or the expense of a public defender when applicable, or contribution to a local anticrime
organization. However, victims shall be paid in full before fines, penalties, and surcharges,
crime victim compensation program reimbursement, public agencies, court costs,
court-appointed attorney’s fees, the expenses of a public defender, or contribution to a local
anticrime organization are paid. In structuring a plan of restitution, the court shall provide
for payments in the following order of priority: victim, fines, penalties, and surcharges,
crime victim compensation program reimbursement, public agencies, court costs,
court-appointed attorney’s fees, or the expense of a public defender, and contribution to a
local anticrime organization.

When the offender is not reasonably able to pay all or a part of the crime victim compen-
sation program reimbursement, public agency restitution, court costs, court-appointed
attorney’s fees, the expense of a public defender, or contribution to a local anticrime organi-
zation, the court may require the offender in lieu of that portion of the crime victim compen-
sation program reimbursement, public agency restitution, court costs, court-appointed
attorney’s fees, expense of a public defender, or contribution to a local anticrime organiza-
tion for which the offender is not reasonably able to pay, to perform a needed public service
for a governmental agency or for a private nonprofit agency which provides a service to the
youth, elderly, or poor of the community. When community service is ordered, the court




CH. 177 LAWS OF THE SEVENTY-SEVENTH G.A., 1997 SESSION 506

shall set a specific number of hours of service to be performed by the offender which, for
payment of court-appointed attorney’s fees or expenses of a public defender, shall be ap-
proximately equivalent in value to those costs. The judicial district department of correc-
tional services shall provide for the assignment of the offender to a public agency or private
nonprofit agency to perform the required service.

Sec.36. Section 910.3, Code 1997, is amended to read as follows:

910.3 DETERMINATION OF AMOUNT OF RESTITUTION.

The county attorney shall prepare a statement of pecuniary damages to victims of the
defendant and, if applicable, any award by the crime victim compensation program and
expenses incurred by public agencies pursuant to section 321J.2, subsection 8, paragraph
“b”, and shall provide the statement to the presentence investigator or submit the statement
to the court at the time of sentencing. The clerk of court shall prepare a statement of
court-appointed attorney’s fees, the expense of a public defender, and court costs, which
shall be provided to the presentence investigator or submitted to the court at the time of
sentencing. If these statements are provided to the presentence investigator, they shall
become a part of the presentence report. If pecuniary damage amounts are not available at
the time of sentencing, the county attorney shall provide a statement of pecuniary damages
incurred up to that time to the clerk of court. The statement shall be provided no later than
thirty days after sentencing. If a defendant believes no person suffered pecuniary damages,
the defendant shall so state. If the defendant has any mental or physical impairment which
would limit or prohibit the performance of a public service, the defendant shall so state. The
court may order a mental or physical examination, or both, of the defendant to determine a
proper course of action. At the time of sentencing or at a later date to be determined by the
court, the court shall set out the amount of restitution including the amount of public service
to be performed as restitution and the persons to whom restitution must be paid. If the full
amount of restitution cannot be determined at the time of sentencing, the court shall issue a
temporary order determining a reasonable amount for restitution identified up to that time.
At a later date as determined by the court, the court shall issue a permanent, supplemental
order, setting the full amount of restitution. The court shall enter further supplemental
orders, if necessary. These court orders shall be known as the plan of restitution.

Sec. 37. Section 910.9, unnumbered paragraph 3, Code 1997, is amended to read as
follows:

Fines, penalties, and surcharges, crime victim compensation program reimbursement,
public agency restitution, court costs, court-appointed attorney’s fees, and expenses for pub-
lic defenders, shall not be withheld by the clerk of court until all victims have been paid in
full. Payments to victims shall be made by the clerk of court at least quarterly. Payments by
a clerk of court shall be made no later than the last business day of the quarter, but may be
made more often at the discretion of the clerk of court. The clerk of court receiving final
payment from an offender, shall notify all victims that full restitution has been made, and a
copy of the notice shall be sent to the sentencing court. Each office or individual charged
with supervising an offender who is required to perform community service as full or partial
restitution shall keep records to assure compliance with the portions of the plan of restitu-
tion and restitution plan of payment relating to community service and, when the offender
has complied fully with the community service requirement, notify the sentencing court.

Sec. 38. IMPLEMENTATION OF ACT. Section 25B.2, subsection 3, shall not apply to
this Act.

Approved May 21, 1997





