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to, and returning from, the same, and all arrests in Arre.t of jar· 
such cases shall be deemed as illegal and void. ora yold. 

SEC. 15. It shall be the duty of the board of county Dat, of coaDI, 
commissioners to arrange and select the grand and comml.loDerI. 
petit jurors, as aforesaid, in such manner as to make 
the qualified persons of the county perform duties as 
jurors, as nearly as may be, in rotation, and so that RotatloD ID tbe 
the same may not be unnecessarily burdensome to .. lectiOD of ju
any of the citizens of the county according to the rorl. 
best information that the said commissioners can 
obtain. 

ApPROVED, January 4,1839. 

JUSTICES OF THE PEACE. 

AN ACT to make yalld IIDd IOOd ID law tbe act. of Robert G. Roberts. dODe 
aDd performed b, blm al a jutlce of tbe peace. In and for tbe orlrlnal 
count, of Du Baqae. In tbe Territor, of WlleoDlln. now tbe Territor, 
of Jowa. 

WHEREAS, Robert G. Roberts, a citizen of the R. G. Roberta 
county of Du Buque,late Wisconsin, now Iowa Ter- comml.loDed 
ritory, was in the month of November, in the year of In November. 
our Lord one thousand eight hundred and thirty-six, 1l1li8 

duly commissioned, and, in the month of February 
of the same year, sworn and qualified to act as a jus-
tice of the peace. according to the requirements of 
the law in such case made and provided, except 
that the bond of the said Robert G. Roberts was not, 
agreeably to law, filed in the proper office, by the 
neglect of which requirement doubts have been made Nerlected to 
as to the validity and virtue of all the official acts done liIe bl. boDd. 
and performed by the said Robert G. Roberts, in 
pursuance of his commission aforesaid, in and for 
the county aforesaid: And whereas. it is highly im-
portant that his said acts should be declared and 
rendered legal and valid: Therefore, 
B~ it 61IIJtited 1Yy tM Oourwil aNl HO'UII8 of R6pN-

3tmtatiwB of tM 1'~ of /(1UJ(J, That all and every OJlciai act. of 
the official acts and doings of the said Robert G. laid R. G. Rob
Roberts, done and performed by him. by virtue of ~~:eclared 
his commis'.lion of justice of the peace, in and for" . 
the county of Du Buque aforesaid, during the time 
he held the same, and performed the duties thereof, 
be and the same are hereby declared to be as good 
and valid, in law, as if the said bond had been prop-
erly filed according to the requirements of the law in 
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such cases made and provided: ~, neverthe
less, That nothing in this act contained shall be so 
construed as to affect the rights of appeal, or such 
other rights and privileges as are by the laws of this 
Territory, regulating proceedings had before justices 
of the peace, extended to the parties interested 
therein. 

ApPROVED, December 14, 1838. 

JUSTICES OF THE PEACE . 

. ~N ACT to preacrlbe tbe mode of provlnr. In eoarts 01 tbla Territory. jade' 
ments rendered by jaltlces of tbe peace In tbe Beveral Statel. 

SEC. 1. Be it enootMl by the ~l and Hol.lM of 
Official certifi- Repre8e'l'lJati'V88 of tll.6 Territory qf j01JJ(J, That the of
~atesoljaltlee. ficial certificate of any justice of the peace, living in 
In tbe Statel to any State in the United States, certifying any judg-
be evidence In b h" d d . h 'fi tbe coarts of ment Y suc Justice ren ere ,Wit a certl cate 
Iowa. thereon, sealed by the clerk of the county, with the 

county seal, where such justice shall reside, certify
ing that he, whose signature appears on such exem
plifications, was, at the date of such judgment, a jus
tice of the peace, and qualified to act as such, shall 
be good and legal evidence, in any court in this Ter
ritory, to prove the facts contained in such exempli
fications, and nothing more. 

ApPROVED, January 15, 1839. 

JUSTICES OF THE PEACE. 

AN ACT to provide lor tbe appointlnr 01 Jaltlces of tbe Peace, to pre
acrlbe tbelr powers and dutlea. and to rerulate tbelr proc:eedlnp. 

SEC. 1. Be it enacted by the Ootmcil and Hqu,se of 
R6jJ'l'686'f"tati'lJ68 of tM Territory of I01JJ(J, all jol1nuJ8: 

Number of There shall be appointed in each of the organized 
jUltices and counties of this Territory as many justices of the 
terll! olaervlce. peace as, in the opinion of the Governor, the public 

good and the wants of the people may require, and 
whose term of service shall continue three years, 
unless sooner removed by the Governor. 

Wbo dlequall· SEC. 2. No clerk of the District Court shall hold 
lied. or exercise the office of justice of the peace. 
Oath ofoflice. SEC. 3. Every justice of the peace shall, within 

twenty days after the receipt of hIS commission. take 
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and subscribe an oath to support the Constitution of 
the United States and the laws of this Territory, and 
to administer equal justice to the poor and the rich, 
and to faithfully demean himself in office; which oath 
shall be endorsed on the back of his commission, 
shall be recorded in the office of the Clerk of the 
District Court, and in case of his failing so to do, it 
shall be deemed a refusal of such appointment. And To enter into 
each and every justice of the peace of this Territory bond. 
shall, at the time of filing his oath of office with the 
clerk of the District Court, enter into bond with good 
security to the county commissioners, in the county 
where he resides, in the sum of five hundred dollars, 
conditioned that he will faithfully pay over all 
moneys that may come into his hands on judg-
ments, notes, bills or accounts, and on failure so to 
do, the party aggrieved may by motion before the 
District Court where such bond is filed, have judg-
ment for principal with costs and ten per centum 
interest until paid. 

SEC. 4. Any person who shall act as a justice in Penalty for 
violation of the preceding section shall, on conviction ylolatlng 3d 
thereof by indictment, be fined in a sum not exceed- .ectlon. 

ingfive hundred dollars, and his acts shall be null and 
void. 

SEC. 5. No person shall be appointed to the office Wbo Incapa
of justice of the peace who is not a citizen of the ble. 
United States, and who shall not have been an in-
habitant of this Territory twelve months, and of the 
county for which he is appointed six months before 
his appointment. 

SEC. 6. When a county shall be divided, any justice Division of 
of the peace of the original county, who shall fall countle •. 

into the new county, shall continue to discharge the 
duties of justice of the peace in such new county, 
until his commission expire, as if the county had not 
been divided. 

SEC. 7. Justices of the peace shall have power and Jurisdiction 
jurisdiction throughout their respective counties as and power. of 
follows:- justice •• 

First-Jointly and severally to cause to be kept all 
laws made for the preservation of the peace. 

Second-To cause to come before them or any Breacb of tbe 
of them, persons who shall break the peace, and peace. 
commit them to jail; or bail them as the case may 
require. 

Third-To arrest and cause to come before them Arrest and_ 
persons who attempt to break the peace or who are curlt,. 
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not of ttood fame, and compel them to give security 
for their good behavior to keep the peace, or both. 

SEC. 8. If such rersons refuse or neglect to give 
security, they shal be committed, until they find the 
same. 

Reeolr. eertlfi- SEC. 9. Every recognizance so taken for the keep
edrodl.trict ing of the peace, or for good behavior, or for both. 
court. shall be certified to the next District Court of the 

county. 
-Contt'mpt. SEC. 10. In the following cases, and no others, a 

justice of the peace may punish for contempt persons 
guilty of the following acts:-

First - Disorderly, contemptuous, insolent be
havior towards such justice. while engaged in the 
trial of a cause, or in rendering judgment, or in any 
judicial proceedings, which shall tend to interrupt 
such proceeding or to impair the respect due to his 
authority. 

Subpoenas. SEC. 11. Justices of the peace are empowered to 
grant subpcenas for witnesses, in all matters sub
mitted to referees and arbitrators, and in all cases 
where it may be necessary for taking depositions. 

Rellpation or SEC 12. Whenever a justice of the peace shall 
removal of JUB- resign, move out of the county, or be otherwise dis
>lIce; docbt, qualified, he shall immediately thereafter deliver to 
lite., to whom h . . f h - h 
.delivered. t e next nearest Justice 0 t e peace ID t e same 

county, all dockets, records, books, papers and docu
ments, appertaining to his office, or relating to any 
suit, matter or controversy committed to him in his 
official capacity, he taking a receipt therefor. 

J urlldiction 
_dboldl°lr 
court •. 

Actionl. 

Limitation, 
SIO 

"Tre.p .... 

ARTICLE II. 

Of the jurisdictUm of JUBtu-a of the P64C8 and aulMr' 
izing them to lwld a Oourt. 

SEC. 1. Every justice of the reace is authorized 
to hold a court, for the trial of al actions, in the fol
lowing section enumerated, and to hear, try and 
determine the same, according to law and equity. 

SEC. 2. First-Of all actions of debt, covenant and 
assumpsit, and all other actions founded on contract, 
where the debt or balance due or damages claimed. 
exclusive of interest, shall not exceed fifty dollars. 

Second-Actions of trespass and trespass on the 
case, for injuries to persons or to real or rersonal 
property, wherein the damage claimed shal not ex
ceed fifty dollars. 
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Third-Actions of detinue and replevin. when the RepleYla. k. 
thing demanded or claimed does not exceed in value 
fifty dollars. 

Fourth-Actions commenced by attachment of AttacblDeat •. 
property as hereinafter provided, as well as for any 
penalty given by any statute of this Territory. when 
the amount shall not exceed fifty dollars; and 

Fifth-To take and enter judgment on the confes- JudClDeat b, 
sion of a defendant, when the amount confessed shall coal_loa. 
not exceed the amount for which a justice is author-
ized to render judgment in action. 

SEC. 8. No justice of the peace shall have cogni- ActlOJlUltclu- . 
zance ded froID copl-

Fir~t - Against an executor or administrator. for ~ceof ja. 
any debt or demand due from the testator or intes- ceo 
tate; nor 

Second - Of any action of slander. malicious pros
ecution. or false imprisonment, nor 

Third - Of any action, where the title to lands 
and tenements shall come in question. 

SEC. 4. Every justice of the peace shall have juris- Couat, HIDIla. 
diction co-extensive with the county, for which he is 
appointed. 

SEC. 5. Every action cognizable before a justice of Towll8bl~;
the peace instituted by summons or warrant, shall be reUdeat. ud 
brought before some justice of the township; either Doa-rMfdeat.. 

First - Wherein the defendant resides; or 
Second- Wherein the plaintiff resides and the de

fendant may be found, but if the defendant in any 
action is a non-resident of the county, or has ab
sconded from the usual place of abode. the action may 
be brought before some justice of any township 
where he may be found. 

SEC. 6. Every action instituted by attachment shall AttacblDeat .. 
be brought before some justice of the county, wherein 
the property of the defendant may be found. 

SEC. 7. If there are several persons jointly liable Jolat defead
to a suit residing in different townships in the same aat .. 
county, the suit may be brought in any such town-
ship. against all such persons; and if any defend.ant 
in a suit instituted by attachment has property in 
several townships in the same county, such attach-
ment may be issued against the property of the de-
fendant. wherever it may be found in the county. 

SEC. 8. Whenever there shall be no justice of the AdjoiDbqr 
peace within the township where any suit cognizable towubfs-. 
before a justice ought to be brought, or whenever all 
the justices of such township are interested in any 
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suit or otherwise disqualified by law from trying the 
same, every such suit may be brought before some 
justice of any adjoining township of the same county. 

ARTICLE III. 

Of tM com/fT"'IIIMmlmt of miU, rmd tM 8~ and 
retum of proctJ88. 

Docket entries. SEC. 1. Every justice of the peace shall keep a 
docket in which he shall enter 

Title. 01 caus- First - The titles of all causes commenced before 
eI. him. 
Procell Second- The time when first process was issued 

against the defendant, and the particular nature 
thereof. 

Appearance. Third - The time when the parties appeared be-
fore him, either without process or upon the return 
of process. 

I.:ause olac- Fourth - A brief statement of the nature of the 
tlon.lkc. plaintiff's demand, and the amount claimed; and if 

any set-off was pleaded, a similar statement of the 
set-off and the amount claimed. 

Continuance. Fifth -- Every adjournment, stating at whose re-
quest and at what time. 

Trial. Sixth - The time When the trial was had, stating 
whether the same was by jury or by the justice. 

Verdict. Seventh - The verdict of the jury, and when ren-
dered. 

Judgment Eighth - The judgment rendered by the justice, 
and the time of rendering the same. 

Execution. Ninth- The time of issuing execution, and the 
name of the officer to whom delivered, and an ac
count of the debt, damages and costs, as the same 
was endorsed on the back of the execution. 

Appeal. Tenth - The fact of an appeal having been made 
and allowed, and when made and allowed. 

')rderoldock- SEC. 2. The several items in the preceding section 
et enlries. enumerated, together with all other entries specially 

required by this act to be made in the docket, shall 
be entered under or opposite to the title of each 
cause to which they respectively relate; and in ad
dition thereto, the justice may enter any other pro
ceedings had before him in the cause, which he shall 
think it useful to enter in such docket. 

Suits bow In- SEC. 3. Suits may be instituted before a justice 
stituted. either by the voluntary appearance and agreement 

of the parties, or by process; and the process for the 
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institution of a suit before a justice, shall be either a 
summons, a warrant against the person, or attach
ment against the property of the defendant. 

SEC. 4. Whenever the plaintiff is a non-resident of Non-resldeDts 
the county, the justice may require of him security Acarit, for 
for the costs before the institution of the suit; and cOltl • .!tc. 

whenever a suit has been commenced by any person, 
whether a resident of the county or not, the justice 
shall, on the application of the defendant, order the 
plaintiff to give security for the costs; and if the Refalal. aad 
plaintiff refuse to comply with the order, the justice Itleftecta. 
shall dismiss the suit. 

SEC. 5. It any suit or set-off be founded upon any Set-off, 101t. or 
lost or destroyed instrument of writing, the party deltroyed la
relying upon such lost instrument shall be required Itramentl, .!tc. 

upon the trial or hearin~ of the cause, to prove such 
loss or destruction, either by his own oath or by 
other competent testimony; and if upon such trial 
or hearing it appears that the same was intentionally 
put away or destroyed, the demand or set-off, 
founded upon such instrument, shall be rejected. 

SEC. 6. All process issued by justices of the peace Style of pro
shall run "In the name of the United States of c .... 
America," be dated on the day it is issued, and shall 
be signed by the justice granting the same. 

SEC. 7. In all cases not otherwise specially pro- Summonl aad . 
vided for, the process in all suits shall be a summons; appearaace. 
and every summons shall be directed to any consta-
ble of the county in which the justice, who ~ranted 
the same, resides, except when it is otherWIse spe-
cially provided; and shall command him to summon 
the defendant to appear before the justice who issued 
the same, at a time and place to be named in the 
summons, not less than seven nor more than twenty-
one days from the date thereof, to answer the com-
plaint of the plaintiff. 

SEC. 8. Every summons shall be served at least Time ofservlce 
five days before the return day thereof, and shall be aad manner. 
executed either. 

First-By reading the same to the defendant; or 
Second-By delivering a copy to the defendant; or 
Third-By leaving a copy of such summons at the 

usual place of abode of the defendant, with some 
person of the family, above the age of fifteen years. 

SEC. 9. A justice of the peace shall issue a warrant Warrant, bow 
in every case, where he is satisfied from the affidavit required, and 
of the person demanding the same, or from any for wbat rea
other person. that the plaintiff has a subsisting and lonl. 
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unsatisfied cause of action against the defendant, and 
that the defendant is about to remove from the 
county, or to abscond from- his usual place of resi
dence, or that the plaintiff will be in danger of losing 
his debt or demand. unless such warrant be granted. 

Arrest. SEC. 10. A warrant shall be served by arresting the 
defendant and takin~ him before the justice who 
issued the same; but If such justice be, on the return 

Ablellce.of ID' thereof, absent or unable to try the cause, or if it be 
ability 01 jas- made appear to the justice by the affidavit of the 
ttICe'h&:c .. to defendant. that said justice is a material witness for 
fY. ow feme- h d f d . h . f k' h died. tee en ant tn t e cause, or IS near 0 tn to t e 

plaintiff in suit. stating therein the degree, the con
stable shall forthwith take the defendant to the 
nearest justice of the same county, who shall take 
cognizance of the cause and proceed therein, as if 
the warrant had been issued by himself. 

DeteDtloDof SEC. 11. When a defendant is brought before a 
deft. limited. justice on a warrant, he shall in no case be detained 

longer than twenty-four hours from the time he shall 
be brought before the justice, unless within that time 
the trial of the cause has commenced, or unless it 
has been delayed at the instance of the defendant. 

aefvlce of pro- SEC. 12. Every justice issuing any process, author
cese, by speclaljzed br. this act, upon being satisfied that such pro· 
depaty. cess wIll not be executed for want of an officer to be 

had in time to execute the same, may empower any 
suitable person. not being a party to the suit, to ex
ecute the same by an endorsement on the process to 

Form. the following effect:-UAt the request and risk of the 
plaintiff I authorize to execute and 

IDcldeDte. 

PaymeDt. dis
cODtlDalUlce. 
COlts, &:c. 

return this writ. 
E. F. Justice of the Peace." 

And the person so empowered shall thereupon pos
sess all the authority of a constable in relation to 
the execution of such process. and shall be subject 
to the same obligations and shall receive the same 
fees for his services. 

SEC. 13. If at any time after the commencement 
of a suit, the defendant pay to the constable or the 
justice of the peace who issued the process, the full 
amount of the claim and the costs which may have 
then accrued. the suit shall be discontinued; or if it 
be further prosecuted. the plaintiff shall pay all costs 
that may accrue after such payment. and the justice 
before whom the suit is brought shall endorse the 
amount upon the summons or warrant. for which 
suit is commenced. including interest and costs. 
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SEC. 14. Every constable serving any process au- RetarD of pro
thorized by this act, shall return thereon in writing c .... 

(endorsed on the back) the time and manner of ser-
vice, and shall sign his name to such return. 

SEC. 15. If any constable fail to execute any pro- Liabilities of 
cess to him delivered and to make due return thereof. cODatabl.; ac
unless for good cause or make false return such t10D, peDalty, , • ac constable, for every such offence, shall pay to the . 
party injured ten dollars, and all damages such party 
may have sustained by reason thereof, to be recov
ered by an action of debt founded upon this statute, 
and be liable to indictment for misdemeanor. 

ARTICLE IV. 

OJ tM Q,~ and pleodimgIJ oj tM pGrtiM and oj 
adjuum11l4ntlJ. 

SEC. 1. Any plaintiff in any suit, except persons Wbo may COD
under twenty-one years of age, ~ay appear and con- dact salt. 
duct his suit, either by agent or in person. 

SEC. 2. No suit shall be instituted by an infantiDfaDtaDd 
plaintiff, until a next friend for such infant shall Ded frleDd,
have been appointed. Whenever requested, the jus- costl. 
tice shall appoint some suitable person who will con-
sent thereunto in writing, to be named by such plain-
tiff, to act as his next friend in such suit, who shall 
be responsible for the costs therein. 

SEC. a. Every defendant in a suit may appear and OefeDdaDtl. 
defend the same, either in person or by agent, except 
persons under twenty-one years of age. 

SEC. 4, After the service and return of process GaardlaD for 
against an infant defendant the suit shall not be defeDdaDt, bls 
further yrosecuted until a guardian for such defend- co~t. aDd 
ant shal have been appointed. Upon the request of COB a. 
such defendant, the Justice shall appoint some per-
son who will consent thereto in writing. to be the guar-
dian of the defendant in defence of the suit; and if 
the defendant shall not appear on the return day of. 
the process, or if he neglect or refuse to nominate 
such guardian, the justice may, at the request of th~ 
plaintiff, appoint any discreet person as such guar-
dian. and the consent of such guardian or next friend 
shall be filed with the justice, and the guardian for 
the defendant shall not be liable for any costs in the 
suit. 

SEC. 5. A party authorized to appear by agent • .\aeDt.aDd bls 
may appoint any person to ac.t as such agent, and aatborlty. 

39 
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the authority of the agent may be either written or 
verbal, and shall in all cases, when the justice re
quires proof, be proven either by the agent himself 
or by other competent testimony, unless admitted 
by the opposite party. 

ODebour's SEC. 6. Upon the return of a sum:nons duly served, 
grace. the justice shall wait one hour after the time speci

fied in such writ, for the appearance of parties. unless 
they sooner appear. 

Verbal atate- SEC. 7. When both parties first appear before the 
ment. justice, either upon the return of process or ul'0n 

their voluntary appearance without process, the JUS

tice shall,on the application of the defendant.and may 
without such application. require of the plaintiff a 
brief verbal statement of the nature of his demand. 

Set-ofl allowed. SEC. 8. A defendant may set-off any demand 
which he may have against the plaintiff in all cases, 
where such set-off is allowed by the statutes of this 
:rerritory regulating set-off, except in the two follow
Ing cases: 

Twoexcep- First-When the demand to be set-off exceeds the 
tiODI. jurisdiction of a justice's court: or 

Second-When it is founded upon an instrument of 
writing, executed by the plaintiff and assigned to 
the defendant, and it shall not appear on the trial of 
the cause that the assignment was made to the 
defendant previous to the commencement of the 
suit. 

Notice 01 set- SEC. 9. To entitle the defendant to set-off any 
oft. Items. &c. demand, he must give notice thereof in court, either 

verbal or written, before the jury is sworn or the trial 
submitted to the justice, and when the set-off is 
founded u,p.on an instrument of writing, executed by 
the plaintiff or by his testator or intestate, or ul?on 
an account, he must, at the time of giving such notIce, 
file with the justice such instrument or a bill of the 
items of such account. 

Lost, or de- SEC. 10. If such instrument be alledged to be lost 
stroyed,IDltru-or destroyed, it shall be sufficient for the defendant 
mentl. to file with the justice an affidavit similar to that re-

quired of a plaintiff upon instituting a suit in ajustice's 
court, on a lost or destroyed instrument of writing. 

Judf('t •• on set. SEC. 11. If the amount of the set-off duly estab-
011. lished be equal to the plaintiff's debt, judgment shall 

be entered for the defendant with costs of suit; if it 
be less than the plaintiff's debt, the l'laintiff shall 
have judgment for the residue only WIth costs; and 
if it be more than the plaintiff's debt, the defendant 
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shall have judgment for the excess with costs; and 
execution shall be awarded and be subject to the same 
stay as upon a judgment in a suit brought by such 
defendant: PrmJided, No such stay shall exceed Prodso. 
twenty days. 

SEC. 12. Whenever a set-off is established in a suit Exec'r •. and 
brought by the executors or administrators exceed- ~m'rl .. t-olt. 
ing the demand of the plaintiff, the judgment shall ludet, &:c. 

be against them in their representative character, and 
shall be evidence of a debt established, but no execu-
tion shall issue thereon. 

SEC. ] 3. If in a suit of trespass upon any lands or TreapUl, title 
tenements the defendant shall justify the trespass by to landi, &tc. 
a plea of title, the justice shall immediately make an 
entry of it in his docket, shall cease all further pro-
ceedings in the case, and certify and return to the 
District Court of the county a transcript of all the 
entries made in his docket relating to the case, to-
gether with all thelrocess and other papers relating 
to the suit and file therein in the same manner and 
within the same time, as upon an appeal. 

SEC U. Upon the filing of the proceedings and Suit remDYed 
papers in the office of the clerk, the court shall be- to district 
come possessed of the cause and proceed therein to court. 
final judgment as upon an appeal, but on the trial in 
such court the plaintiff shall only be required to 
prove himself entitled to or in possession of the lands 
or tenements on which the trespass is alledged to have 
been committed, and no other bar to the action shall 
be pleaded by the defendant except the plea of title. 

SEc.I5. A justice of the peace without the applica- Adjournmenla 
tion or consent of either party may, if it be neces- by jUltlcel. 
sary, adjourn a cause not exceeding three days for 
anyone adjournment, but a justice shall in no case 
adjourn a cause commenced by warrant upon his own 
motion. 

SEC. 16. A justice of the peace on the application On appllcatloa 
of either party with good cause shown, may adjourn of partlel. 
a cause not exceeding sixty days for any one adjourn-
ment, and may adjourn for a longer period with the 
consent of both parties. 

SEC. 17. No adjournment shall be allowed upon AbHDtwlt
the application of a party, unless such party satisfy n_. 
the justice by his own oath or affidavit of some other 
person, th'at he cannot safely proceed to trial for 
want of some material testimony or witness, that he 
used due diligence to obtain the same, and that he 
cannot prove the fact by any other person, and that 

Digitized by Google 



310 

if an adjournment be allowed, he will be able to pro
cure such testimony or witness in time to be used 
upon the trial. 

Llmltatioa. SEC. 18. Every such adjournment shall be for such 
IUId COBia. reasonable time as will enable the party to procure 

such testimony or witness, not to exceed sixty days, 
and shall be at the cost of the party applying there
for, unless otherwise ordered by the justice. 

Recopizaace SEC. 19. If a cause commenced by summons be 
on adjourn· adjourned on application of the defendant, he shall, 
meat. if the plaintiff should request it, enter into a reco~ni-

zance before the justice with such security as the JUS

tice approves. in a penalty sufficient to secure the 
plaintiff's demand and costs, conditioned that if judg
ment be given against him in the suit and execution 
be issued against him that he or his security will pay 
the judgment so recovered; and if the cause be 
adjourned on application of the plaintiff, he shall, if 
the defendant should request it, enter into a similar 
recognizance in a sufficient penalty and under like 
condition. 

Wbea deft. II SEC. 20. If a cause commenced by warrant be 
la cUltody. on adjourned on the consent of both parties, or on the 
warraat. application of the plaintiff, the defendant shall be 

discharged from custody; but the cause shall not be 
discontinued by such discharge, and at the adjourned 
day the same proceedings shall be had as on the 
return of a summons duly served. 

Aad applies for SEC. 21. But if such cause be adjourned upon the 
adjourameat. application of the defendant, he shall continue during 
aacurlty requl· the time of the adjournment in custody of the con
red. ac. stable, unless he shall enter into a recognizance 

before the justice with such security as the justice 
approves, in a penalty sufficient to secure the plain
tiff's demand and costs, conditioned that if judgment 
be given against him in the suit, and execution be 
issued against him, that he or his security will pay 
the judgment so recovered. 

New rocO!r. SEC. 22. If any such recognizance shall have been 
wbea required. given upon any prior adjournment, it shall not be 
IUId by wbom. necessary to enter into any new recognizance upon 

a subsequent adjournment. unless such recognizance 
be required by the justice or the bail of the defendant 
in such prior recognizance. 

Actioa on re- SEC. 28. In any suit brought upon such recogni-
COlrDlzaace. zance, the plaintiff shall not be entitled to recover 

unless he show an execution upon the judgment 
obtained in the suit, in which such adjournment was 
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had, duly issued within six days after the time when 
the same could have been issued against the property 
of the defendant, and a return thereon that no prop
erty of the defendant can be found. 

ARTICLE V. 

OJ ~ and d4p08iti0n8. 

SEC. I. A subpcena issued by a justice of the peace Effect of jUl' 

shall be valid to compel the attendance in a justice's tlce'IIUbpc2Da. 
court of a witness, being in the same county where 
the cause is to be tried, or being in an adjoining 
county, and within fifty miles of the place of trial. 

SEC. 2. A subpcena may be served either by a con- Senlce of lab· 
stable or any other person duly authorized, and it pc2Da. 
shall be served by reading it to the witness or by 
delivering to him or leaving a copy thereof at his 
usual place of abode. 

SEC. S. Whenever it shall appear to the satisfaction Failure to at· 
of the justice, by proof made before him, that any tend, attacb· 
person duly subpcenaed to appear before him in a meDt, .!tc. 

suit. shall have failed without just cause to attend as 
a witness in conformity to such subpcena, and the 
party in whose behalf such subpcena was issued, or 
his agent, shall make oath that the testimony ot such 
witness is material, the justice shall have power to 
issue an attachment to compel the attendance of such 
witness:-~, That no attachment shall issue Proviso, .. to 
against a witness unless his mileage and one day's mll.a,. and 
attendance has been tendered or paid in advance, if feel. 
previously demanded by such witness, from the per-
son serving such subpcena. 

SEC. 4. Every such attachment may be directed to Serylce of at· 
any conslable of the county in whjch the justice tubmeat, aDd 
resides, and shall be executed in the same manner as COlts. 

a warrant; and the fees of the officers for issuing and 
serving the same shall be paid by the person against 
whom the same was issued, unless he show reasonable 
cause to the satisfaction of the justice for his omission 
to attend, in which case the party, requiring such 
attachment, shall pay all costs of such attachment 

SEC. 5. Every person duly subpcenaed as a witness RefalR. to ap
who shall not appear, or who, when he shall appeat, pearaDdtHtl· 
shall refuse to give testimony, shall forfeit for'" 
the use of the county in which he is subpcenaed to 
appear, unless some reasonable excuse shall be 
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shown (on his oath or the oath of some other per
son), a fine not exceeding ten dollars, and the justice 
shall make an entry of the conviction in his docket. 
and of the cause thereof. At the expiration of 
thirty days from the entry of such conviction, It shall 
be deemed a judgment in all respects at the suit of 

Penaity. such county, and execution shall be issued thereon 
as upon other judgments in a justice's court, and the 
constable shall pay the fine to the treasurer of the 
county. 

Diacretion of SEC. 6. The person upon whom such fine shall be 
justic~ to remit imposed may at any time, before the expiration of 
or mitigate. thirty days, appear before the justice and show cause 

against the imposition thereof, and upon the hearing 
of such cause the justice may remit or mitigate such 
fine. 

Damages. SEC. 7. Every person subprenaed as aforesaid and 
neglecting to appear, shall also be liable to the party 
in whose behalf he may have been subprenaed, for 
damages which such party may have sustained by 
his non-appearance. 

Dep08itions. SEC. R. Either party in any civil suit depending 
before a justice may, upon notice, cause the deposi
tion of any witness therein to be taken by any judge 
or justice of the peace of any county in this Terri
tory where the said witness may be. 

And notice SEC. 9. No such deposition shall be taken, unless 
thereof. notice in writing of the time and place of taking the 

same shall have been served on the other party three 
days before the taking thereof, with one additional 
day for every twenty-five miles of distance from 
the place of such service to the place of taking. 

Seninll' notice. SEC. 10. Such notice may be served in like manner 
as an original summons and the service may be on 
the party or his agent in the suit, and when such 
party resides out of the county and has no agent in 
the suit therein, the service of such notice may be 
by filing a copy thereof with the justice before whom 
the suit is pending. 

Deposition., SEC. 11. The deIJosition shall be taken and certi
how certified. fied according to the statute of this Territory regu

lating the taking of depositions, and shall be sealed 
up and returned so sealed to the justice, before 
whom the suit in which it is taken is pending, and 
when such deposition is taken out of this Territory, 
the official character of the officer by whom it is 
taken, shall be certified under the seal of the State 
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or county where such deposition is taken, or under 
the seal of some court therein. 

SEC. 12. The justice shall allow every deposition When aUoweel 
taken and returned, according to the provisions of to be read on 
this act, to be read on the trial of the cause, in which trial. 

it is taken, in all cases where the same testimony, if 
given verbally in court, could have been received; 
but no such deposition shall be read on the trial, 
unless it appear to the justice that the witness whose 
deposition IS offered 

First-Is dead or resides out of the county; or 
Second-Is unable to, or cannot safely attend be

fore the justice, on account of sickness, age or other 
bodily infirmity; or 

ThIrd-Has gone out of the county without the 
consent or collusion of the party offering the 
deposition. 

ARTICLE VI. 

Of judgments on 'lUJn8Uits, and by rkjOAdt, and of 
. trials. 

SEC. 1. When a defendant, who has been duly Proceedin" •• 
served with process, and when a defendant, who has ex parte. 
once appeared to a suit, the trial of which has been 
adjourned, shall neglect to appear within one hour 
after the return time of the process, or the adjourned 
time, the justice shall proceed in the cause in the 
following manner:-

First-If the suit be founded on an instrument of Instruments of 
writing and purporting to have been executed by writing. 

the other party, and the demand of the plaintiff is 
liquidated by such instrument, the justice shall, 
whether the plaintiff appear or not, render judgment 
against the aefendant by default, for the amount 
which shall appear by such instrument to be due to 
the plaintiff, after allowing all proper discounts for 
all payments endorsed thereon, with costs. 

Second-If the suit be not founded on an in- Parole te.timo
strument of writin~, as is declared in the preceding ny. 
clause of this sectIon, and the plaintiff appears in 
person or by his agent, the justice shall proceed to 
hear allegations and proofs, and shall determine as 
the very right thereof shall appear from the testi-
mony; and if it appear from such testimony that 
the plaintiff is entitled to recover, jUdgment shall be 
rendered by default against the defendant for so 
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much, as the testimony shows the plaintiff entitled 
to recover, together with costs. If it do not appear 
that the plaintiff ought to recover, judgment shall 
be given for the defendant, as upon a verdict against 
the plaintiff with costs. 

NOlI&alt. Third-If the plaintiff fail to appear, except where 
the suit is founded upon an instrument of writing as 
is declared in the first clause of this section, the 
justice shall render judgment of nonsuit against the 
plaintiff with costs. 

SEC. 2. In all cases not otherwise specially pro
vided for, if the plaintiff fail to appear in person or 
by agent within one hour after the time appointed 
for the trial of the cause, the justice shall render 
judgment of nonsuit against him with costs. 

Judl(·t. by Don- SEC. 3. Every justice of the peace shall have 
aaltaDddefaalt power, on the application of the aggrieved or his 
wbeDlDd bow agent, and for good cause shown, to set aside judg-
Bet aside. f' d b d f I h ment 0 nonsUIt an y e au t upon suc terms as 

shall be just. Every such application shall be made 
within six days after rendering of the judgment, and 
if in the mean time any execution 'has been issued, 
the justice may revoke the same in the manner here
inafter provided for revoking an execution, after an 
appeal has been allowed, and with like effect. The 
justice shall in all cases make an entry in his docket 
o£ every such application, and of the day on which 
it was made, together with his orders thereon. 

New trial. and SEC. 4. If any jud~ment be set aside and a new 
notice tbereof. trial granted, the justice shall fix a time for such 

trial and make out under his hand a notice to the 
opposite party, stating the fact that such judgment 
has been set aside, and specifying therein the time 
and place fixed for the trial. The notice shall be 
served on the party or his agent six days before the 
trial, and shall be executed and returned in like man
ner as a summons, and the same fees allowed there
for. 

Salt. wbeD de- SEC. 5. Every suit instituted by summons or war
termlned, rant, shall be determined on the return of the process 

duly served, unless the cause be adjourned. 
Appearance SEC. 6. When both parties appear before the 
aDd trial. justice in person or by agent at the time appointed 

for the trial of the cause, the justice shall proceed 
to hear the allegations and proofs of the parties and 
to determine the suit, as the very right of the case 
shall appear. 
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SEC. 7. Before the justice shall commence an in- Trial by Jury. 
vestigation of the merits of the cause by an exami-
nation of witnesses or the hearing of any other tes-
timony, either of the parties may demand of the 
justice that the cause be tried by a jury. 

SEC. 8. The jury shall consist of six persons, but Number of ju· 
the parties may agree upon any number of jurors rora. 
less than six, to try the cause; and in that case the 
jury shall consist of such number, not exceeding six, 
as the parties may agree upon. 

SEC. 9. The justice shall issue a summons di- SummoDS for 
rected to any constable of the country wherein the jury. 
cause is to be tried, commanding him to summon 
six (or such less number as the parties may have 
agreed upon) good and lawful men of the county, 
qualified to serve as jurors in the District Court of QaalificatloDI 
the same county, who shall be nowise of kin to of juror •• 
either party nor interested in the suit, to appear be-
fore said justice at a time and place to be named 
therein, to make a jury for the trial of the action be-
tween the parties named therein. 

SEC. W. The constable shall execute such jury Servlce,aDd ro' 
summons fairly and impartially, and shall not sum- turD of .um· 
mon any persons whom he has reason to believe are mODI, &tc. 

biassed or prejudiced for or against either of the 
parties. He shall summon the jurors personally, and 
shall make a list of the persons which he shall cer-
tify and annex to the summons and return to the 
justice. If a sufficient number of competent jurors 
cannot be obtained from the panel returned, the con-
stable shall immediately summon others to serve in 
their place. 

SEC. 11. To each juror the justice shall adminis- Juror'. oatb. 
ter an oath well and truly to try the matter in differ-
ence between --- plamtiff, and --- defendant, 
and unless discharged (by the justice) a true verdict 
give according to the law and evidence. 

SEC. H. After the jury are sworn, they shall sit Duty of jurora. 
together and hear the allegations and proofs of the 
parties, which shall be delivered publicly in their 
presence. 

SEC. 13. If a witness on being produced shall be CompeteDCY 
objected to as being incompetent, such objection and oatb of 
shall be tried and determined by the justice. Every wltDe_l. 

person offered as a witness, before any testimony 
shall be given by him, shall be duly sworn or 
affirmed, that the evidence he shall give relating to 
the matter in issue between --- plaintiff, and 

40 
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--- defendant, shall be the truth, the whole truth, 
and nothing but the truth. 

Eyidence. SEC. 14. If there shall be no evidence given to 
establish any demand founded upon contract, or to 
establish any set-off; or if the evidence given be 
insufficient for that purpose, the justice may, upon 
the application of the party offering such demand or 

Parties may be set-off, order the opposite party to be sworn in 
SWOrD, and relation thereto; if the party thus required refuse 
when. to testify, the justice shall allow the party offering 

such demand or set-off to be sworn and examined in 
relation to the same matter. After an examination 
of either party, no further evidence shall be given in 
relation to such demand or set-off. 

May buub- SEC. 15. Either party in any suit founded on con
~naed and tract may cause the opposite party to be subprenaed 
examined. as a witness in the cause, in the same manner and 

with like effect as any other person. If the party, 
after being duly subprenaed, fail to attend the trial 
personally, and such failure be not accounted for, 
the justice may allow the other party to be sworn 
and examined as a witness in all cases and with like 
effect as if the subprenaed party had been personally 
present, and had refused to testify. 

Execution of SEC. 16. If any suit or set.-off be founded upon an 
writings. instrument of writing purporting to have been exe

cuted by the opposite party, such instrument shall 
be received in evidence upon the trial, unless the 
party (before the jury be sworn or the trial submit
ted to the justice) charged to have executed the 
same shall deny the execution thereof, on oath taken 
before such justice, or by an affidavit filed with the 
justice, and taken before any court or officer author
ized to administer oaths. 

Execr'sand SEC. 17. The preceding section shall not be con-
admr'.. strued to authOrize any instrument of writing to be 

received in evidence, without proof of its execution 
against an executor or administrator or any other 
person, representing the person charged to have ex
ecuted such instrument. 

Verdict. SEC. 18. When the jurors have agreed on their ver-
dict, they shall deliver the same to the justice pub
licly, who shall enter it on his docket. 

Jury. when SEC. 19. Whenever a justice shall be satisfied that 
di ~ar.ed ~n~ a jury sworn in any civil cause before him, after hav
new Jury ca ~ ing been out a reasonable time, cannot agree on 

their verdict, he may discharge them and issue a 
new jury summons; unless the parties consent that 
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the justice may render judgment on the evidence 
before him, which in such case he may do, unless 
they consent that the trial upon a new hearing of the 
evidence shall be by the justice. 

SEC. 20. Every person who shall be duly sum- Non·attend· 
moned as a juror and shall not appear, nor render a ance of jurors. 
reasonable excuse for his default, shall be subject to md penalty. 

the same fine, to be prosecuted for and collected 
with costs in the same manner, and applied to the 
same use, as hereinbefore provided in respect to a 
person subprenaed as a wItness and not appearing. 

ARTICLE VII. 

Of judgTNmtB and .filing transcriptB thereof. and tM 
8tag of ezecutihn. 

SEC. 1. A justice of the peace may enter judgment Jude't by con· 
by confession of the defendant. in any case where fession. and reo 
the amount confessed does not exceed the amount a qul.ites bereln. 

justice is authorized to render judgment in an action. 
SEC. 2. No confession shall be taken or judgment 

rendered thereon. unless the following requisites be 
complied with:-

FIrst-The defendant must personally appear be
fore the justice. 

Second-The confession must be in writing signed 
by the defendant, or by some person by him thereto 
lawfully authorized and filed with the Justice. 

SEC. 3. If there be mutual justices judgments be- JUdg'tl ma, be 
tween the same parties. one may be set-off against set off. 
the other by the justice before whom the judgment 
against which the off-set is proposed may be. 

SEC 4 If the judgment proposed as a set-off was Transcripts 
rendered before another justice, the party proposing tbereof. 
such set-off must produce before the justice, a trans-
cript of such judgment upon which there is a certifi-
cate of the justice rendering the judgment, that there 
is no appeal, and that such transcript was obtained 
for the purpose of being set-off against the judgment 
to which it is offered as a set-off. The justice grant-
ing such transcript shall make an entry thereof in Entry. 
his docket, and all further proceedings on such judg
ment shall be stayed. 

SEC. 5. If any justice shall set-off one judgment Encutlon for 
aiainst another, he shall make an entry thereof in balance due. 
hIS docket, and execution shall issue only for the 
balance which may be due after such set-off. If a 
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justice shall allow a transcript of a judgment ren
dered by another justice to be set-off, he shall file 
such transcript among the papers relating to the 
judgment in which it is allowed in set-off. If he 
shall refuse such transcript as a set-off, he shall so 
certify on the transcript and return the same to the 
party who offered it. 

Cbance of yen- SEC. 6. If upon the appearance of the parties on 
ue, for wbat the return of process in any case (except when the 
~auae., aD!s defendant is arrested by warrant) the defendant shall 

ow grant before the jury is sworn, or the trial submitted to the 
justice, make affidavit that the justice before whom 
the same is pending is a material witness for such 
defendant, without whose testimony he cannot safely 
proceed to trial, or that he is of near kin to the plain
tiff, stating therein in what degree, or that he be
lieves he cannot obtain justice before such justice, 
the cause shall be transferred to the next nearest 
justice of the proper county. 

Judc't by DOD- SEC. 7. In cases where a plaintiff shall be nonsuited 
Bult,coole .. loD, or withdraw his action, and where judgment shall 
~c~wbeD eD- have been confessed, and in all cases where a verdict 
er . shall be rendered or the defendant shall be in custody 

JurlldlctloD, 
releue of ex
ce •• , &tc. 

St.,. of execu
tIOD. 

at the time of hearing the cause, the justice shall 
forthwith render judgment and enter the same in his 
docket. In all other cases he shall render judgment 
and enter the same in his docket within three days 
after the cause shall have been submitted to him for 
his decision. 

SEC. 8. If any sum be found in favor of a rarty 
either by a verdict of a jury or upon hearing 0 the 
cause before a justice, exceeding the sum for which 
a justice is authorized to give judgment, such party 
may remit and release the excess and take judgment 
for the residue. 

SEC. 9. The execution upon a judgment rendered 
by a justice of the peace may be stayed, in the man
ner hereinafter provided, and for the following pe
riods of time, to be calculated from the date of the 
judR"ment:-

FIrst-If the judgment be for a sum under twenty
five dollars, thirty days. 

Second - If the judgment be for more than twenty-
five dollars, sixty days. 

Security tbere- SEC. 10. To entitle any person to such stay of 
execution, some responsible person to be approved 
by the justice, and not being a party to the judgment, 

OD. 

must within five days after the rendering of the 
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judgment, enter into recognizance before the justice 
to the adverse party, in a sum sufficient to secure 
the payment of the judgment and costs, conditioned 
to be void upon such payment at the expiration of 
the stay. 

SEC. 11. Such recognizance must be signed by the Form of recol'
party entering into the same, and may be in the fol- DiZ.Dc:e. 
lowing form :-" I -- acknowledge myself indebted 
to --- in the sum of---dollars, to be void upon 
this condition: Whereas --- obtained judgment 
before --- a justice of the peace of --- county. 
on the ---day of ---18-against --- now If 
such judgment shall be paid at the expiration of --
months from the time It was renderea, this recogni-
zance shall be void. 

A. B." 
SEC. 12. If at the expiration of such stay, the Ezec:utioD 

jud~ment be not paid. the execution shall issue .... iat priDei
agalOst. both princIP3:1 and bail; if the principal do ~d :~u':i1, 
not sattsfy the execution, and the officer cannot find tbereof. 
sufficient property belonging to him upon which to 
levy, he shall levy upon the property of the bail, and 
in his return shall state what amount of the money 
collected by him on the execution was collected by 
him from the bail, and the time when the same was 
received. 

SEC. 13. After the return of such execution the Judl"tfor bail, 
bail shall be entitled, on motion, to a judgment before OD motlOD. 
the justice for the amount collected from him in sat-
isfaction of such execution, with interest thereon at 
twelve per cent. per annum, and such return of the 
officer upon motion shall be evidence of the facts 
therein stated. 

SEC. 14. If a judgment be stayed in the manner Exec:utloD m., 
above prescribed, after an execution has been issued be r..,oked. 
thereon, the justice shall revoke such execution in 
the same manner and with like effect as he is here-
inafter directed to revoke an execution after an 
appeal has been allowed. 

SEC. 15. Every justice on the demand of any per- TrulCrlpt of 
son ID whose favor he shall have rendered jUdgment judl"t c:ertf&ed 
for more than ten dollars, exclusive of costs, shall aDd &Ied. 
~ive to such person a certified transcript of such 
Judgment and the clerk of the District Court of the 
same county in which the judgment was rendered, 
shall upon the production of any such transcript, 
file the same in his office, and forthwith enter such 
judgment in the docket of the District Court, judg-
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ments and decrees, and shall note therein the time 
of filing such transcript. 

And It I effect. SEC. 16. Every such judgment from the time of 
such filing of the transcript thereof shall have the 
same lien on the real estate of the defendant in the 
county, as a judgment of the District Court of the 
same county, shall be equally under the control of 
the District Court, and shall be carried into execu
tion in the same manner and with the like effect, 
as the judgments of such District Court; but no 
execution shall be issued thereon out of the District 

lit execution Court, until an execution shall have been issued by 
from jUltice. a justice and returned, that the defendant has no 

goods or chattels whereon to levy the same. 

Execution, 

ARTICLE VIII. 

OJ ea:ecutionB and proce8ding8 thereon. 

SEC. 1. Upon every judgment rendered by a justice, 
execution shall be issued by such justice in the man-
ner hereinafter prescribed, at any time upon demand. 

To whom di· SEC. 2. The execution shall be directed (except 
rectted. bWlben d where it is otherwise specially provided) to any con
re uraa e. In bl f h h h" 'd h II "Iinlt what. sta e 0 t e county were t e Justice rest es, s a 

be dated on the day it was issued. and be made 
returnable within thirty days from the date. It shall 
be against the goods and chattels of the person 
against whom the same was issued. 

MIY be renew- SEC. 3. If any execution be not satisfied it may at 
ed, how. and the request of the plaintiff be renewed from time to 
for how lon\l'. time by the justice issuing the same, by an endorse-

ment thereon to that effect, signed by him, and dated 
when the same shall be made. If any part of such 
execution has been satisfied, the endorsement of re
newal shall express the sum due on the execution. 
Every such endorsement shall renew the execution 
in full force in all respects for thirty days and no 
longer. and an entry of such renewal shall be made 
in the docket of the justice. 

Levy. notice SEC. 4. The constable, after taking goods and 
Inddelcriptlon chattels into his custody by virtue of an execution. 
ol\l'oodl shall, without delay, give public notice by at least 

three advertisements put up at three public places 
in the county, of the time and place when and where 
they will be exposed to sale; such notice shall de
scribe the goods and chattels taken, and shall be put 
up at least ten days before the day of sale. 
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SEC. 5. At the time so appointed, if the goods and Sale, aad re
chattels be present for the inspection of the bidders, tarD of eIIeea
the officer shall expose them to sale at public vendue tiOD aad mo
ta the highest bidder. He shall returo the execution, De,.. 

and have the money before the justice at the time of 
making such return, ready to be paid over to the per-
sons respectively entitled thereto. 

SEC. 6. No constable or other officer shall directly CODltable caD
or indirectly purchase any goods or chattels at any Dot parcbue. 
sale made by him upon ~xecution, but every such &c. 
sale shall be absolutely VOId. 

SEC. 7. If the goods and chattels so levied on are IDlallicieoc), of 
not sufficient to satisfy such execution, the constable roods,aDd 
shall, upon the demand of the plaintiff, summon in .um~~Ds to 
writing as garnishees such debtors of the defendant:;Us eel. 
in execution, as may be named to him by the plaintiff . 
or his agent. to appear before the justice on the re-
turn day of the execution, to answer such interro~a-
tories as may be exhibited against them, touchmg 
their indebtedness to such defendant; and the like 
proceedings shall be had therein before the justice 
to final judgment and execution, as in suits instituted 
by attachment in a justice's court. 

SEC. 8. If a constable levy an execution on any Good. claimed 
goods or chattels, and any person, other than the by tbird per
defendant in execution, claIm such property, the S~DI. aad DII
constable shall give notice forthwith to some justice t ce_ 
of the peace of the same county; in which notice he 
shall set forth the name of the plaintiff, and defendant 
in execution, and the name of the person claiming, 
and also a schedule of the property claimed. 

SEC. 9. It shall be the duty of such justice, im- RJrht of prop
mediately upon the receipt of such notice, to issue a erty bow tried. 
jury summons directed to any constable of the county. 
commanding him to summon six disinterested per-
sons having the qualifications of electors, to appear 
before him at a time therein mentioned, which shall 
not be more than three days after the date of the said 
summons, to try and determine the right of property 
between the defendant in the execution and the per-
son so claiming. 

SEC. 10. The justice shall also give notice to the Notice 10 
plaintiff in the execution, h is agent or attorney. if plaintUl. 
any. and the said notice shall be directed to the con-
stable and served and returned in the same manner 
as a summons. 

SEC. 11. The justice shall administer the follow- Juror's oath. 
ing oath to the jurors:-"You and each of you do 
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solemnly swear (or affirm) that you will well and 
truly try and determine the right of property between 
--- claimant, and --- defendant in execution, 
to the goods and chattels in controversy, and a true 
verdict give according to evidence given before you." 
And the jury so sworn shall be the judges of the law 
and the fact. 

SEC. 12. If the jury find the goods and chattels, or 
any part of them, to be the propt:rty of the defendant 
in execution, the verdict shall as against the claimant 
justify the officer in selling such goods and chattels, 
as the jury have so found. If the verdict is for the 
claimant, the plaintiff in the execution shall pay the 
costs in the triali if it is against the claimant the 
costs shall be paid by such. claimant, and the jurors, 
constable and witnesses shall be entitled to like fees 
as for other services in a justice's court. 

SEC. 13. The constable of the county shall receive 
all money that may be tendered to him in payment 
of any judgment obtained before any justice of the 
peace of such county, and shall give the person pay-
109 the same a receipt therefor, in which shall be 
specified on what account the same was paid. And 
the payment shall be valid against the judf{menti 
and upon the production of the receipt to the Justice 
shall be credited thereto. The person entitled to the 
money paid shall have the like remedies against the 
constable and his securities for the recovery thereof, 
as if such money was collected by the constable in 
execution. 

Procellagalnlt SEC. g. In the following cases the justice shall, 
~ODltablewhen upon the demand of the party injured or his agent, 
I .. ued. and It I issue a warrant against any constable to whom any 

execution has been delivered or who has received 
any money upon any judgment of such justice, 
whether With or without execution:-

First-If the constable fail to make return of the 
execution according to the command thereof. 

Second-If he make a false return. 
Third-If he fail to have any money by him col

lected on execution before the justice on the return 
day thereof, ready to be paid over to the persons en
titled thereto, or the receipts of such persons therefor. 

Fourth-If he fail to pay over, upon demand, to 
the person entitled thereto or his a~ent, any money 
by him received in payment of any Judgment. 

Requirements. SEC. 15. Such warrant shall require the constable 
forthwith to appear before the justice and show 
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cause why execution should not issue against him 
for the amount due upon the execution, or for the 
amount received by him upon the judgment accord
ing to the nature of the case. 

SEC. 16. If the constable fail to appear, or appear- Proceedinp. 
ing, fail to show good cause to the contrary, the 
justice shall render judgment against him for the PeDalty. 
amount due by the execution. or for the amount re-
ceived by him without execution, according to the 
nature of the case, together with interest thereon at 
the rate of one hundred per centum per annum, from 
the time such execution ought to have been returned, 
or from the time such money ought to have been had 
before the justice. ready to be paid over to the per-
son entitled thereto, or from the time the money re-
ceived on a judgment without execution was de-
manded by the party entitled thereto or his agent. 
Upon such judgment there shall be no stay of exe- Appeal. 
cution; but an appeal may be had, as in other cases, 
and with like effect. 

SEC. 17. The party injured may proceed in theElectioDofre· 
manner above directed, or may institute a suit medin. 
against the constable and his securities on his official 
bond; and in such suit the plaintiff shall be entitled 
to like recovery as upon a summons against the con-
stable. and suits on such bond may be brought before 
a justice of the peace, when the amount claimed 
does not exceed the jurisdiction of a justice of the 
peace. 

ARTICLE IX. 

Of appenl~ nnd proceed ingH thereon in tM d':~trict eourt. 

SEC. 1. Any person aggrieved by ani' judgment Appeal to dis. 
rendered by a justice of the peace, may In person, or court. 
by his agent, make his appeal therefrom to the 
District Court of the same county where the judg-
ment was rendered. 
SEC.~. But no appeal can be taken, unless within Wben to be ta-

ten days after the rendering of such jud~ment ap- ken, . 
plication shall have been made to the justice by the 
party aggrieved. to set the same aside. and such ap
plication shall have been refused. 

SEC. 3. No ap}?eal shall be allowed in any case ADd requisites. 
unless the following requisites be complied with:

First-The appeal must be made within seven Witbin 7 or 10 
days after the Judgment is rendered; or. when the daye. 

41 

Digitized by Google 



324 

ment is by d ten days afte 
I of the jus tic the default a 
w trial. 

R econd-The a orne person 
an ther with one rities, to be a 

by the justice, must within the time prescrt cd In 

the first clause of this section. enter into a recogni
zance before the justice, to the adverse party, in a 
sum sufficient to secure such judgment and the costs 
of the appeal; conditioned, that the applicant will 
prosecute his appeal with due diligence to a decision; 

that if on s the judgmen 
ce be affirme I anew in the 
rt, judgment inst him, he 

judgment, a peal be dismi 
I pay the jud justice, toget 
costs of the a 

Form. EC. i. Such recogntzancc must be signe y e 
parties entering into the same, and be attested by 
the justice, and may be in form following:-

"We, the undersigned --- and --- acknowl
edge ourselves indebted to --- in the sum of 
--- dollars to be void upon this condition: 
Whereas --- has a ealed from the judgment of 

a justice in an action 
plaintiff a endant, now i 

eal the judgm tice be affirm 
he trial anew ct Court, judg 
n against th and he shal 

h judgment, 0 p I be dismisse 
shall pay the judgment of the justice, together with 
the costs of appeal, the recognizance shall be void. 

C. D. 
Attest, G. H., Justice. E. F. 

Allowance of SEC. 5. Upon an aJ.lpeal being made according to 
appeal entry. the foregoing proviSions, the justice shall allow the 
a e and make uch allowanc 

ket; and all f dings on the j 
ore the justice pended by th 
e of the appe e meantime e 
11 have been i tice shall giv 
ellant a cert uch appeal h 

a lowed. 
Notice to con- SEC. 6. On such certificate being presented to the 
.table. constable holding the execution, he shall forthwith 

release the J.lroperty of the defendant, that may have 
been taken In execution. 
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SEC. 7. On or before the first day of the term of Ca.e. wben fi· 
the District Court, next after the appeal shall have led in di •. court 
been allowed, the justice shall file, in the office of and 
the clerk of said court, a transcript of all the entries 
made in his docket relating to the case, together 
with all the process and other papers relating to the 
suit, and filed with the justice. 

SEC. M. Upon the return of the justice being filed Proceedinr. 
in the clerk s office, the court shall be possessed of tbereon. 
the cause, and shall proceed to hear, try, and de-
termine the same anew, without regarding any error, 
defect or other imperfection in the proceedings of 
the justice. 

SEC. 9. Upon an appeal being made and allowed, Compuiaoryre· 
the District Court may. by rule and attachment, turn. 
compel a return by the justice of his proceedings in 
the suit. and of the papers required to be by him 
returned. 

SEC. 10. If a justice fail to allow an appeal in a Allowance. 
cause where the same ought to have been allowed, 
the District Court on such fact satisfactorilyappear-
ing, may by rule and attachment, compel the Justice 
to allow the same, and to return his proceedings in 
the suit, together with all papers required to be 
returned by him. 

SEC. 11. Whenever the court is satisfied that the Amendment. 
return of the justice is substantially erroneous or 
defective. the court may by rule and attachment. 
compel him to amend the same. 

SEC. 12. No appeal allowed by a justice shall be And perfection 
dismissed on account that there is no recognizance, of recorni· 
or that the recognizance given is defective, if the ZAnce. 
appellant will. before the motion to dismiss is de-
termined, enter before the District Court into such 
recognizance as he ought to have entered into before 
the allowance of the appeal. and pay all costs that 
s~all be incurred. by reason of such defect or omis-
sIon. 

SEC. 13. All appeals allowed ten days before the Appeals wben 
first day of the term of the District Court next after determined. 
the appeal allowed, shall be determined at such term, 
unless continued for cause. 

SEC. 14. If the appeal be not allowed on the same Notice b,. ap
day on which judgment is rendered, the appellant peliant. wben 
shall give the appellee at least ten days notice in and to wbom. 
writing. before the sitting of the court at which 
the cause is to be determined, stating the fact that 
an appeal has been taken from the judgment therein 
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specified. The notice may be served in like man
ner as an original writ of summons, and when the 
appellee does not reside in the county and has no 
agent in the suit therein. the service may be by leav
ing a copy of such notice with the justice. 

CODtlDuaDce SEC. 15. If the appellant fails to give notice of his 
for WaDt of DO- appeal in a cause where such notice is required. the 
tlce. cause shall. on the application of the appellee, be 

continued as a matter of course, until the succeed
ing term. at the costs of the appellant. but no ap
peal shall be dismissed for want of such notice. 

CauseofactloD, SEC. 16. The same cause of action and no other 
set-off, Itc. that was tried before the justice, shall be tried in 

the District Court upon the appeal, and no set-off 
shall be pleaded in the District Court that was not 
pleaded before the justice. if the summons was 

J u!la't iD di •. 
coart. 

ExecutloD. 

served on the person of the defendant. 
SEC. 17. In all cases of appeals from a justice's 

court. if the jUdgment of the justice be affirmed. or 
if on a trial anew in the District Court. the judgment 
be against the appellant, such judgment shall be ren
dered against him and his securities in the recogni
zance for the appeal. 

SEC. 18. If upon execution being issued upon such 
judgment the principal shall not pay such execution 
and the officer cannot find sufficient property of such 
principal to satisfy the same, such execution shall be 
enforced against the securities. and the officer shall 
specify 'in his return by whom the money was paid 
and the time thereof. 

Judg't for ae- SEC. 19. After the return of an execution satisfied 
carlt)'. OD mo- in whole or in J?art out of the property of the secu
dOD. rity, such security shall be entitled to a judgment. 

upon motion. against the principal, for the amount 
so paid by him, together With interest at twelve per 
cent. per annum, from the time of payment; such 
motion must be made within one year after the return 
day of the execution, and the return of the officer 
shall be evidence. upon hearing such motion of the 
facts therein stated. 

ARTICLE X. 

Regulating the action of replevin. 

ReplnlD aDd SEC. 1. Whenever any goods or chattels are wrong-
damages. fully taken or wrongfully detained (the value of 

which shall not exceed fifty dollars) an action of 
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replevin may be brought by the person having a 
right to the immediate possession, for the recovery 
thereof. and for the recovery of the damages sus
tained, by reason of the unjust caption or detention, 
except as hereinafter specified. 

SEC. 2. No cross replevin or replevin for property Exception. 
in the possession of an officer by virtue of any legal 
authority shall be brought. 

SEC. 3. No writ of replevin shall be issued, unless Affidavit re
the plaintiff file with the justice the affidavit of him- qulred. 

self or of some credible person, stating that the 
plaintiff is lawfully entitled to the property men-
tioned in the declaration, that the same was wrong-
fully detained by the defendant, and that the 
plaintiff's right of action has accrued within one 
year. 

SEC. 4. The writ of replevin shall command the kequirementa 
officer, to whom it is directed, to cause (if the plain- of writ. 
tiff give the security required by law) the goods and 
chattels mentioned in the declaration to be delivered 
to the plaintiff without delay, and to summon the 
defendant to appear before the justice on the return 
day C?f the Writ, and answer the plaintiff in the 
premises. 

SEC. 5. No writ of replevin shall be executed Bond. aecuritJ 
until the plaintiff enter into a bond to the officer to and condition. 
whom the writ is directed, with sufficient security 
in double the value of the property. to be ascer-
tained by the officer; conditioned, that he will 
prosecute the suit with effect, and without delay 
make return of the property, if return thereof be 
adjudged, and keep harmless the officer touching 
the replevying the property. 

SEC. fl. Upon the receipt of the writ and the bond Execution 01 
required by this article, the officer shall without writ. . 
delay execute the writ, by causing the property 
mentioned in the declaration to be delivered to the 
plaintiff, and by summoning the defendant accord-
Ing to the tenor of the writ. 

SEC. 7. The defendant may plead that he is not Plennd I.aue. 
guilty of the charge all edged against him, and this 
plea shall put in issue not only the right of the 
plaintiff to the possession of the property men-
tioned in the declaration, but also the wrongful 
taking and detention thereof. 

SEC. 8. If a plaintiff in replevin fail to I?rosecute Fallur. of pl'ft. 
his suit with effect, and without delay, the Justice or and ita effect •. 
jury shall assess the value of the property taken, 
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and the damages for the use of the same, from the 
time of suing the same, until return thereof shall be 
made as in other like cases. 

SEC. 9. In such case the judgment shall be against 
the plaintiff and his sureties, that he return the 
property taken or pay the value so' assessed, and 
also pay double the damages assessed for the deten
tion of the property. 

Oflicer'ueme· SEC. 10. If an officer is injured by reason of tak
dr. ing any property by virtue of a writ of" replevin, by 

the direction of the plaintiff. he may maintain an 
action therefor upon the bond by him taken. 

On tbe bond. 

Oflicer'sliabl
Iltlea. 

Attacbments, 
in wbat caaea 
granted. 

CaDae of ac
tion. 

SEC. 11. If the plaintiff violate the condition of 
this bond. the defendant may sue thereon in the 
name of the officer, to the use of said defendant. 

SEC. 12. If the officer fail to take a bond of the 
plaintiff and return the same as is required by this 
article, or if the bond taken be adjudged insufficient 
by the justice on the return of the writ, and the 
plaintiff fail to perfect it if required, the officer shall 
be liable to the party injured for all damages by 
him sustained, to be recovered by action of debt on 
the officer's official bond, or by an action on the case. 

ARTICLE XI. 

OJ AttachmentR. 

SEC. 1. Creditors whose demands amount to not 
more than fifty dollars. and not less than five dollars, 
may sue their debtors by attachment before a jus
tice of the R,eace in the following cases:-

First-\\ here the debtor is not a resident of nor 
residing within the county. 

Second--Where the debtor has absconded or con
cealed himself or so absented himself from his usual 
place of abode, that the ordinary process of law 
cannot be served upon him. 

Third-Where the debtor is about to remoye his 
property out of the county, so as to hinder and 
delay his creditors. 

Fourth-Where there is good reason to believe 
that the debtor is about fraudulentlv to remove, 
conveyor dispose of his property or effects, so as to 
hinder or delay his creditors. 

SEC. 2. Any such creditor wishing to sue his 
debtor by attachment, may apply to any justice of 
the peace who would have junsdiction of the debt 
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if the suit was brought in the common form, and if 
the cause of action be a bond or note, shall file the 
same with the justice; and if it be any other kind of 
contract, shall file with the justice a plain intelligi
ble account or statement thereof, together with the 
affidavit of himself or some other creditable person, Aftidult aDd 
stating that the defendant is justly indebted to him, Its requlaltes 
after allowing all just off-sets and credits, in a sum 
above five dollars, showing the amount in the affi-
davit and also stating the belief of the affiant of the 
existence of one or more of the facts, which under 
the first section of this article would entitle the 
plaintiff to sue by attachment, and thereupon the 
Justice shall issue a writ of attachment agamst the 
property and effects of the defendant. 

SEC. 3. Writs of attachment shall be issued and Issue. retul'll 
returned in like time and manner as ordinary writs ~nd proceed
of summons, and when the defendant is summoned lap on writ. 
to answer. the like p'roceedings shall be had between 
him and the plainttff as on ordinary actions on con-
tracts, and a general judgment may be rendered for 
or against the defendant. 

SEC. 4. The manner of serving writs of attach
ment shall be as follows:-

First-The writ shall be served upon the defend- Manner ola.r-
ant as an ordinary summons. vice. 

Second-Garnishees shall be summoned by the On pl'llilbeel. 
constable declaring to them that he does summon 
them to appear before the justice at the return day 
of the writ. to answer the interrogatories which may 
be put to them by the justice and by reading the 
writ of attachment to them if required. 

Third-When goods and chattels, money or evi- Properl,. a:c .• 
dences of debt are to be attached, the constable shallattacbed.-aDd 
seize the same and keep them in his custody, if ac-
cessible, and if not accessible, he shall declare to 
the person in possession thereof. that he attaches 
the same in his hands and summon such person as 
garnishee. 

Fourth-When credits are to be attached. the con- Credits. 
stable shall declare to the debtor of the defendant 
that he attaches in his ,han'ds all debts due from him 
to the defendant. or that shall become due before 
the rendition of judgment, or so much thereof as 
may be sufficient to satisfy the debt sued for with 
interest and costs. and summon the debtor as 
garnishee. 
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Baad. and COD- SEC. 5. When property of the defendan t found 
ditloD. from in the hands or possession of any other person than 
third perSODS. the defendant, shall be attached, such person may 

retain the possession thereof by giving bond and 
security to the satisfaction of the officer executing 
the writ to the constable, his successors or assignees. 
in double the value of the property so attached; 
conditioned, that the same shall be forthcoming 
when and where the justice shall direct, and shaH 
abide the judgment of the justice. 

FroID defend- SEC. 6. When property of the defendant shall be 
anl_ actually seized on attachment, the defendant or any 

person for him may obtain possession thereof with
out dissolving the attachment, by giving the officer 
a bond, with good and sufficient security, in double 
the amount of property; conditioned, that the prop
erty shall be forthcoming when and where the justice 

_ shall direct, to abide the judgment which may be 
rendered in the cause. 

Sale of perisb- SEC. 7. When property shall be seized on attach
able propert,. ment which is likely to perish, or depreciate in value 

before the probable end of the suit, or the keeping 
of which would be attended with much loss or ex
pense, the justice may order the same to be sold by 
the constable in the same manner and on the same 
notice as goods are required to be sold on an execu
tion, and the proceeds of such sale shall remain in 
the hands of the constable, subject to be disposed of 
as the property would have been if seized upon in 
specie. 

Notice lo.abo SEC. 8. When the defendant cannot be sum
scntdtfendanl. moned and his property or effects shall be attached. 

if he do not appear to the action at the return of the 
writ, the justice shall enter an order on his docket 
requiring the plaintiff to give notice to the defend
ant, by three written or printed advertisements set 
up at three of the most public places in the county. 
that a writ has been issued against him and his 
property attached, to satisfy the demand of the 
plaintiff, and that unless he appear before the justice 
within thirty days, stating the time and place, judg
ment will be rendered against him, and his property 
sold to pay the debt. 

Wbeund how SEC. 9. Such notice shall be set up at least thirty 
liven and days b~fore judgment, and the setting up thereof 
proved. may be proved either by the return of the constable 

upon a copy of the notice, or by the affidavit of any 

Digitized by Google 



331 

person who would be a competent witness in the 
case. 

SEC. 10. When the defendant shall be notified as JU~lDeDt by 

aforesaid, and shall not appear and answer to the default, 
action, judgment by default may be entered which 
may be proceeded on to final judgment in like man-
ner as in ordinary actions. 

SEC. 11. Such judgments shall bind only the ADd Its elfect. 
property and effects attached and no execution shall 
Issue thereon against any other property of the de-
fendant, nor against his body, nor shall any action 
be brought thereon. 

SEC. 12. Attachments may be dissolved on motion AUachlDeDts, 
made in behalf of the defendant, and at any time wbeD, aDd ID 
beFf<?re final judgment, in the following cases:- ;i::!l~:~·' 

Irst-When the defendant shall appear and plead BODd aDdse. 
to the action and give bond to the plaintiff with curlt" 
good and sufficient security, to be approved by f.e 
justice in double the amount of the property, effects 
and credits attached, conditioned, that such prop-
erty, effects and credits shall be forthcoming and 
abide the jUdgment which shall be rendered in the 
cause. 

Second-vVhen the defendant shall appear and The SUID, &c. 
plead to the action and give like bond ana security, 
In a sum sufficient to satisfy the debt sworn to in be-
half of thellaintiff with interests and costs of suit, 
conditione , that the defendant will pay to the CODdltioD. 
plaintiff the amount which may be adjudged in favor 
of the plaintiff, interest and all costs of suit, within 
thirty days after that at which judgment shall be 
rendered. 

SEC. 13. When any attachment shall be dissolved, Effect of dis· 
all proceedings touching the property and effects solutloD. 
attached and the garnishees arrested or summoned 
shall be vacated, and the suit proceed as if it had 
been commenced by a summons only. 

SEC. 14. When any garnishee shall appear before Que.tlODl to 
the justice to answer, the following interrogatories,carDlabee. 
and none other, shall be propounded to him to answer 
under oath:-

First-At the time of the summons being served 
upon you as garnishee, had you in your possession or 
under your control any goods, moneys or effects of 
the defendant? If so, state what property, how much, 
and of what value, and what money or effects 

Second-At the time of the commencement of this 
suit, did you owe the defendant any money, or do you 
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owe him any now? If so, how much. on what account. 
and when did it become due. and if not yet due, 
when will it be due? 

ADswers in SEC. 15. The justice shall write the answer of the 
writlne· garnishee to each interrogatory. separately, and file 

the answer as a paper in the cause. 
Jude't b,. de- SEC. 16. If any garnishee, being duly summoned, 
fault qalnst d fail to appear at the proper time, or appearing. fail 
~:':~:~~:' aD to make full and direct answers upon oath to the 

. interrogatories. the plaintiff may take judgment 
against him by default. may be proceeded on to final 
judgment in like cases between {)laintiff and de
fendant, or at the option of the {)Iamtiff. the justice 
shall attach the body of the garnishee. until he shall 
. make full and direct answers to the interrogatories. 

Final jude't. SEC. 17. No final judgment shall be rendered 
against the garnishee until final judgment be had 
against the defendant. 

PI'H ma,. den,., SEC. HI. The plaintiff may deny the answer of the 
&:c. garnishee or any part thereof on the same day on 

which the answer is made, and the justice shall reduce 
to writing the denial showing what part is denied. 
and file it as a paper in the cause. 

Ialue and trial. SEC. 19. All Issues between the plaintiff and 
garnishee shall be tried as ordinary issues between 
plaintiff and defendant. and costs may be adjudged 
for or against either party, as in ordinary cases; and 
if upon the trial of any such issue, property or effects 
shall be found in the hands of the garnishee. the 
justice or jury shall assess the value thereof, and the 
judgment shall be for the amount in money. 

Satisfaction b,. SEC. 20. Any garnishee havinK property, money or 
IIArDilbee. effects of the defendant, may discharge himself by 

surrendering and paying the same or so much thereof, 
as shall be sufficient to cover the debt, interest and 
cost, to the constable, and taking his receipt therefor, 
at any time before the final judgment against him. 

AddltioDal alii· SEC. 21. When any plaintiff at the time he applies 
dult, procea, for an attachment shall, in addition to the affidavit 

required by the second section of this article, file the 
affidavit of himself or of some credible person, stating 
that any particular person in the county other than 
the defendant has in hands any property, money or 
effects of the defendant, or is indebted to the de
fendant; showing the kinds, quantity and value of the 
property, or the amount of the debt, (being above five 
dollars): and stating such circumstances as shall 
satisfy the justice that the debt of the plaintiff will be 
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endangered, by reason that such person is about to 
remove or secrete the property, or if a debtor of the 
defendant, that he is about to abscond or leave the 
county, not to return, the justice shall issue his war
rant commanding the constable to arrest him, and 
bring such person forthwith before the justice. 

SEC. 22. Such arrest shall be an attachment of the And arreaC. 
property and effects, money and credits of the 
defendant in his hands, or due from him, and shall be 
considered as a garnishee summoned to answer. 

SEC. 23. If it shall appear, either by the answer of Bond and seCD-, 

the garnishee, or by' the findin~ of the justice or a rity. or 
jury, that the garnishee has in hiS hands property or 
effects of the defendant, the justice shall require him 
to give bond and security in favor of the plaintiff in 
such sum, as the justice shall direct; conditioned, that 
the property or effects so confessed or found in his 
hands and the debts so due from him or the value 
thereof, shall abide the final judgment in the cause, 
and shall be produced and delivered when and where 
and to whom the justice shall appoint. 

SEC. 24. In default of such bond, the justice shall Commitment. 
commit the garnishee to the common prison until 
discharged by due course of law; nevertheless, the 
~arnishee may be discharged by delivering and pay-
mg the property and money, according to the pro-
visions of the twentieth section of this article. 

SEC 25. In cases where judgment is rendered Bond and Be

a~ainst the defendant, upon publication of notice carll,. by pl'l!, 
Without service of summons, or his appearance to and execution. 
the action, no execution shall be awarded either 
against the defendant or garnishee, or property at-
tached, until the plaintiff or some person for him 
shall give bond and security in favor of the defend-
ant to be approved by the justice in double the 
amount of the judgment; conditioned, that if the Condition. 
defendant shall, within one year from the date of 
the bond, appear and disprove or avoid the debt or 
damages adjudged against him, or any part thereof, 
the plaintiff will pay and refund to the defendant 
all such money as shall have been received by and 
not justly due to him, together with aH such dam-
ages as shall be assessed 

SEC. 2ft The manner of disproving or avoiding the Awoldlnr debt, 
debt shall be by petition to the justice, who gave the petlltlonand 
. d h' h' not ceo JU gment, or IS successor, or to t e courts Into 
which the records and papers may have been re
moved, stating the grounds on which he resists the 

,
Digitized by Google 



Petitioner'. 
oatb. 

Set-off, or col· 
lateral avoid· 
ance. 

Wbenesecu· 
tion may be 
awarded, 

General and 
.peclal. 

884 

claim of the plaintiff, giving to the plaintiff ten days 
notice of the time and place the petition will be pre
sented. 

SEC. 27. If the petition deny the original cause of 
action and be supported by the oath of the peti
tioner, the plaintiff shall be required to prove his 
demand, and in default thereof, It shall be adjudged 
to be disproved and avoided, and the plaintiff shall 
pay the costs of the petition and of the original suit. 

SEC. 28. If the petition alledge a set-off or other 
collateral avoidance, the petitioner shall be required 
to prove the same, and in default thereof, shall be 
adjudged to pay costs, and a general jUdgment may 
be rendered against him for any balance remaining 
unpaid on the original judgment and the costs 

SEC. 29. Executions may be awarded and issued 
on judgments in attachment causes, according to the 
circumstances of the case, as follows:

First-Where there is a general judgment against 
the defendant the execution shall be a commonfom' 
facia8, which may be levied upon all the property of 
the defendant (subject to execution) whether at
tached in the case or not. 

Second-Where there is a judgment against the 
property, money or effects attached, the execution 
shall be a fieri facias against such property, money 
or effects only, and may be levied upon the same 
whether in the hands of the officer or secured by 
bond, as provided for in this article. 

Apinatprni· Third-Where the judgment is against the garni
.hee. shee, the execution shall be such as is used and al

lowed on general judgments in common actions on 
contracts. 

Officer'. com· 
pensatlon. 

SEC. 30. When property is seized on attachment, 
the justice may allow to the officer having charge 
thereof such compensation for his trouble and ex
penses in keeping and maintaining the same, as shall 
be reasonable and just. 

ARTICLE XII. 

Proceedings in (XUB oj breach oj tlie jJ6Il~. 

Summary pro- SEC. 1. No assaults, battery or affray shall be in
tee.. dictable, but all such offences shall be prosecuted 

and punished in a summary manner before justices 
of the peace, as hereinafter provided. 
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SEC. 2. The foregoing section shall not extend to ExceptioDs. 
the trial or punishment of any case of riot or unlaw-
ful assembly, nor to any assault with an intent to 
maim, nor an assault with intent to commit a rape, nor 
an assault with intent to commit robbery, nor an as-
sault with intent to kill; nor shall it embrace the 
offences of shootin~ at or stabbing, but all such of-
fences shall be punishable by indictment. 

SEC. 3 Whenever a complaint shall be made to a ComplalDt aDd 
justice of the peace on the oath or affirmation of any warrant; by 

person competent to testify against the accused that whom execu
an assault, battery, affray or other breach of the ted. 
peace has been or is about to be committed, the jus-
tice shall forthwith issue his warrant for the arrest 
of the offender, which warrant shall be executed by 
the sheriff of the county or any constable of the 
county, or by some competent person specially de-
puted by the justice for that purpose. 

SEC. 4-. If any justice of the peace shall have any ArrealoD ylew, 
knowledge that any of the offences mentioned in the or from penon· 
last section are about to be committed. he shall issue a~dkDowdl~e't 
h· d d' d' d' h al an a_I' IS warrant an procee as IS Irecte tn t at sec- aDce. 
tion. and if any such offence is committed, threat-
ened or attempted in his presence. he shall immedi-
ately arrest the offender or cause it to be done; and 
for this purpose no warrant or process shall be ne-
cessary. But the justice may summon to his assistance 
any sheriff. coroner or constable. and all other per-
sons then present. whose duty it shall be to aid the 
justice in preserving the peace, arresting and secur-
ing the offenders. and all such as obstruct or prevent 
the justice or any of his assistants in the perform-
ance of their duty. 

SEC. 5. When any person shall be brought before Summar, 
a justice of the peace under the provisions of this mode. 
act. it shall be the duty of the justice to hear and 
determine. in a summary mode, the complaint al
ledged against the defendant. 

SEC. 6. Upon good cause shown, the justice may Trial, when 
postpone the trial of the cause to a day certain, in POstPODed,18-
which case he shall require the defendant to enter carll" Itc. 
into a recognizance. With sufficient security, condi-
tioned. that he will appear before the justice at the 
time and place appointed. then and there to answer 
the complaint alledged against him. 

SEC. 7. If the defendant shall fail or refuse to Commitment. 
enter into recognizance. the justice shall commit him 
to the common jail of the county. there to remain 
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until the dar fixed for the trial of the complaint 
all edged against him. 

SEC. 8. In case of the breach of any recognizance 
entered into as aforesaid, the same shall be certified 
and returned to the District Court, to be proceeded 
in according to law. 

Wantofjarll" SEC.~. If in the progress of any trial before a 
diction, bow justice of the peace, under the provisions of this 
remedied. article, it shall appear that the accused ought to be 

put uJ.>on his trial for an offence not cognizable before 
a justice of the peace, the justice shall immediately 
stop all further proceedings before him, and proceed 
as in other criminal cases exclusively cognizable 
before the District Court. 

Witnesses. arc. SEC. W. In all cases, arising under this article, it 
shall be the duty of the justice of the peace acting. 
to summon the injured party and all others whose 
testimony may be deemed material as witnesses at 
the trial, and to enforce their attendance by attach
ment if necessary. 

~rlal, and SEC. 11. All trials before a justice of the peace 
ai1iicldentl. under this article. shall be by a jury of six competent 

men, unless the parties agree to leave the decision 
to the justice, who, if they find the defendant guilty. 
shall assess the fine to be paid by him, which shall 
not be less than five dollars nor more than fifty dol
lars, according to the nature of the offence. 

Complainant SEC. 12. When proceedings are commenced under 
iiible for COltS. the provisions of this article on the information or 

complaint of the injured party, his name shall be 
entered by the justice in his docket as prosecutor. 
and if the defendant shall be discharged or acquitted 
the prosecutor shall be adjudged to ray costs; in all 
other cases of discharge or acquitta , the costs shall 
be paid by the county. 

Judg't. fine, SEC. 13. In all cases of conviction under the pro
COItl, and ex· visions of this article, the justice shall enter judg
ecutlon. ment for the fine and costs against the defendant. 

and may commit him until the jUdgment is satisfied. 
or issue execution on the judgment to the use of the 
county. 

Imprisonment SEC. 14. Any defendant who shall be committed 
and dl.charg~, or taken in execution on such judgment, may at any 
costl,and prJ' time after ten days actual imprisonment in jail, be 
vllege. discharged; and in that case, the county shall pay 

the costs of the prosecution and charge of imprison
ment, and for the amount thereof shall be a priv-
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ileged creditor of the defendant, entitled to be first 
satisfied out of his property and effects. 

SEC. 15. Either the prosecutor or the defendant Appeal to dl •. 
may appeal to the District Court, if he shaH on the coart. Recoc
day of the rendition of the judgment file an affidavit, nlzSDce. 

stating that he verily believes that injustice has been 
done by the verdict and judgment. and also enter 
into a recognizance with two sufficient securities, 
which recognizance shaH be in the form and with 
the same condition required in appeals from a justice 
of the peace in civil cases. 

SEC. 16. AH appeals taken ten days or more before Appeal.,wben 
any term of the District Court of the county, shaH to be takea. 

be returnable to that term, but if taken within ten 
days next before the commencement of a term, shaH 
be returnable to the second term. 

SEC. 17. When an appeal is taken it shaH be the Reeoc. of wll
duty of the justice to cause aH material witnesses to neues,proce .. , 
enter into recognizance in the sum of fifty doHars entries. affida
each, conditioned, for their appearance to testify in ylI, Itc. 

the cause at the term to which the appeal is return-
able. and shall, on or before the first day of such 
term, file in the office of the clerk of the District 
Court a copy of the entries on his docket, with a 
coPy of the process and affidavit of appeal, and the 
Original recognizances of the appellant and witnesses 
duly certified. 

SEC. 18. The clerk of the District Court shaH enter Trial on tbe 
the cause on his docket. and if the appeal be ·reg- merits. costs. 
ularly taken, the cause shaH be heard on the merits Itc. 
at the return term, unless good cause be shown for 
a continuance; and the costs in both courts shall 
abide the event of a trial in the District Court. 

SEC. 19. If the appeal be not taken and perfected Jadw't. when 
within ten days after rendering judgment by the affirmed. 
justice, the judgment shaH be affirmed. 

SEC. 20. If the judgment of the justice shaH be Deft. u.d Ie
affirmed, or upon a trial in the District Court the earltle •. 
defendant shaH be convicted and any fine assessed, 
judgment shaH be rendered for such fine and costs 
in both courts against the defendant and his secu-
rities. 

SEC. ~l. If in an aJ.>peal taken by the prosecutor When prolecll
the judgment of the Justice shaH be affirmed, the tor to pay costl 
prosecutor and his securities shaH pay aH costs of 
said appeal, and if the judgment of the justice should 
have Imposed the payment of the costs upon said 
prosecutor and said judgment be affirmed, the 
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judgment of the District Court shall include the costs 
of both courts, and be against the prosecutor and 
his securities. 

Execution. SEC. 22. I f the judgment of the District Court be 
not satisfied in thirty days after the rendition thereof, 
execution may issue against the party against whom 
judgment has been rendered, and his securities, which 
shaH be made out of the property of the said party, 
if sufficient thereof be found; if not, then out of the 
property of said securities. 

General rule. SEC. ~:~. In all cases not specially provided for by 
this article, the process and proceedmgs before the 
justice shall be ~overned by the laws regulating pro
ceedings in justices courts in civil cases. 

Dul, of justice SEC. 24. It shall be the duty of the justice, before 
a.lo fines. ltc. whom any conviction may be had under this article, 

if there be no appeal, to make out and certify and 
within fifteen days after the date of the judgment 
deliver to the treasurer of the county a statement of 
the case, the amount of the fine, and the name of 
the constable charged with the collection thereof; 
and the county treasurer shall charge the constable 
with the amount of such fine, and unless the same be 
paid into the county treasury within sixty days after 
the date of the judgment, the said justice shall render 

Conllable'sll· judgment against such officer for the amount due and 
abilities. twenty per centum thereon, makin~, however, proper 

deductions for insolvencies, on which judgment exe
cution shall be issued as other executions are, and 
the proceeds paid into the county treasury. 

SEC. 25. Any justice of the peace, sheriff, coroner, 
constable or other officer, who shall wilfully neglect 
or refuse to perform any duty enjoined on him by 
this article, shall be deemed guilty of a misdemeanor 

Penalt,. in office, and shall moreover pay the sum of fifty 
dollars. And any person who shall, when summoned 
to aid in arresting or securing an offender, refuse to 
give such assistance, shall pay five dollars. 

Fine and pen· SEC. 26. Fines and penalties incurred under the 
a!tles. provisions of this article in cases not otherwise pro

vided, may be recovered before any justice by action 
of debt. 

Verbal notice SEC. 27. When a trial, under the provisions of 
10 wilnmel. this article, shall be continued by the justice, it shall 

not be necessary for the justice to summon any wit
ness who may be present at the continuance, but 
such justice shall verbally notify such witnesses, as 
either party may require, to attend before him to 
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testify in the cause on the day set for trial, which 
verbal notice shall be as valid as a summons. 

SEC. 28. Previous to the commencement of any Cbap oJ .ea
trial before a justice of the peace, the defendant or lie. 

his agent may make oath that it is the belief of such 
deponent, that the defendant cannot have an im-
partial trial before such justice; whereupon, it shall 
be the duty of the justice immediately to transmit 
all the papers and documents belonging to the suit. 
to the nearest justice of the peace, who shall proceed 
as if the said suit had been instituted before him: 
Ptrruided, There shall be but one change of venue. 

ARTICLE XIII. 

Of ehe JOrmll oj WNtI oj procu8. 

SEC. 1. The following. or other equivalent forms, 
shall be used by the justice of the peace, in proceed
ings to be had under this act, to WIt: 

A SUMMONS. 

TERRITORY OF IOWA. --- county. ss. Form of sum-
To any constable in said county. mona. 

In the name of the United States of America, you 
are hereby commanded to summon if shall 
be found within your county, to be and appear before 
the undersigned. one of the justices of the peace in 
and for said county. on day of 18 at of 
the clock. in the noon, at in the said 
county. to answer the complaint of . Given 
under my hand this day of 18. 

A. B., Justice. 

A WARRANT. 

TERRITORY OF IOWA. --- county, ss. 
To any constable in said county. 

In the name of the United States of America. you 
are hereby commanded to take the body of if 
he be found within your county, and bring forth
with before the undersigned. or some other justice of 
the peace, in and for said county, at in said 
county to answer the complaint of and you are 
also commanded to give due notice thereof to the 
said plaintiff. 

Given under my hand this day of 18. 
C. D., Justice. 

48 

Warrat. 
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A SUBP(ENA. 

TERRITORY OF IOWA, --- county, ss. 
To 

In the name of the United States of America, you 
are hereby required to appear before the under
si~ned, one of the justices of the peace in and for 
saId county, at --- on the - day of -- at - of 
the clock 10 the noon of said day, to give 
evidence in a certain cause then and there to be tried 
between --- plaintiff, and --- defendant, on 
the part of the --. 

GIven under my hand this - day of - 18-. 
E. F., Justice. 

A VENIRE FOR A JURY. 

TERRITORY OF IOWA, --- county, ss. 
To any constable of said county. 

Venire fora In the name of the United States of America, you 
jury. are hereby commanded to summon --- good and 

lawful men to be and appear before the undersigned. 
one of the justices of the peace in and for said 
county, on the -- day of -- present (or next) at 
--- of the clock in the --- noon of said day in 
the town of --- to make a jury, for the trial of an 
action of ~-- between ---- plaintiff and --
defendall t. 

Given under my hand this - day of -- 18-. 
G. H., Justice. 

AN EXECUTION. 

TERRITORY OF IOWA, --- county, ss. 
To any constable of said county. 

Execution. Whereas, judgment against --- for the sum of 
--- and --- costs, lawful money of the United 
States, was recovered the -- day of --- before 
the undersigned, one of the justices of the peace in 
and for said county, at the suit of . These 
are therefore in the name of the United States of 
America, to command you to levy distress, on the 
goods and chattels of the said ---texcepting such 
as the law exempts) and to make sale thereof ac
cording to law in such cases made and provided, to 
the amount of said sums, together with thirty-seven 
and a half cents for this execution. and the same re
turn to me within thirty days. 
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Given under my hand this - day of -- 18-. 
J. K., Justice. 

Where security has been given for stay of execution Acainst Iceari
on the judgment against the principal and security:-tr. 

TERRITORY OF IOWA, --- county, ss. 
To any constable in said county. 

Whereas, judgment against --- for the sum of 
--- and --- costs, lawful money of the United 
States, was recovered the --- day of --- 18-
before the undersigned, a justice of the peace in and 
for the said county, at the suit of --'---. And 
whereas --- on the --- day of --- in the 
year aforesaid became security to pay the said judg
ment with interest on the same, in -- months from 
the date of the judgment aforesaid, agreeably to law, 
in the payment of which the said --- have failed. 

These are therefore in the name, &c. (as in com
mon form.) 

A WRIT OF ATTACHMENT. 

TERRITORY OF IOWA, --- county, ss. 
To any constable of said county. 

In the name of the United States of America, you Writ of attacb
are commanded to attach C. D. by all and singular ment. 
his goods, chattels, moneys, effects, and credits, or so 
much thereof as shall be sufficient to satisfy the sum 
of (the sum sworn to) with interests and costs 
of suit, in whosesoever hands or possession the same 
may be found in your county, and so provide, that 
the goods and chattels so attached, may be subject 
to further proceedings thereon, as the law requires; 
and also to summons the said C. D. if to be found, to 
be and appear before me at my office, in the town of 
--- on the -- day of -- 18- to answer unto 
--- plaintiff; and also that you summon as gar-
nishees all such persons found in your county, as 
may be directed by the plaintiff or his agent to ap
pear before the said justice at the time and place 
aforesaid, to answer such interrogatories as the 
justice may propound, and have you then and there 
this writ. 

Given under my hand this -.-- day of -- 18·-. 

ApPROVED, January ~l, 1839. 
O. P., Justice. 
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