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EXECUTIONS. 
AN ACT lubjectiq real aDd personal eltate to execution. 

SEC. 1. Be it tmIJCt8d by 'the Ootmcil 0IIUl HO'll8e of 
R~iw8 of the Territurg of fuwa, That the per- What property 
sonal and real estate of e\'ery individual, company, or Interelt in 
body politic or corporate including his her or their Imdl,&c., may 

, '.' be taken In ex· 
goods, chattels, lands, tenements and hereditaments, ecution. 
and any title or equitable right to lands whether 
under a certificate from any land office, or a title 
bond from any person for a warranty deed, or any 
right whatever to the possession of lands be and the 
same are hereby made subject to execution to be 
taken and sold according to the provisions of this 
act, excepting that necessary wearing apparel shall Exception. 
not be considered as any part of the estate of any 
defendant, or defendants, in execution. 

SEC. 2. That when hereafter any writ of execution Duty of officer, 
may issue against the goods, chattels, lands, tene- In maklq a 
ments and hereditaments of any defendant, or de- levy. 
fendants, it shall be the duty of the sheriff, or other 
officer, to levy such execution upon such part of the 
estate of such defendant, or defendants as he, she, 
or they may direct, but if no such direction shall be Defendant may 
given, the messuage, lands or tenements on which direct. 
such defendant or defendants may be chieflv situ- Rd esf Iddencet of 

- eeDaDre'"' ated, shall not be levied upon unless a sufficiency of garded. 
other property, to satisfy the execution or executions, 
in the hands of the officers cannot be found; and in 
all cases the real estate of execution defendants shall Real estate ex· 
be exempt from levy and sale until the personal empt from leyy 
estate of such defendant shall be first levied upon until after the 

d I I h d 1 '1 h' .. Ie of peraonal an so d, un ess suc efendants vo untan yaut onze property. 
the sale upon execution of their real estate: Pro-
'IJided, That nothing herein enacted shall be so con,.. Provlso,a. to 
strued as to make it the duty of any sheriff, or other the direction of 
officer to levy upon and sell on execution property defendant, and 

I 'd h b . d d doubt.conceru· se ecte for t at purpose y any execution efen ant lor title. 
or defendants, if there exist any reasonable doubt 
whether such defendant or defendants is or are the 
bona fide owners of such property so selected. 

SEC. 3. That real and personal estate taken in The best price. 
execution shall sell for the best price the same will 
bring at public out-cry, and a deed in fee simple con- Deeds for real 
veying the real estate shall be made to the purchasers, .atate, by 
executed by the officer selling the same' P1VJ'IJided whom and to • 'whom mad •• 
that the owner ·of any real estate sold under the pro- RedemptIon. 
visions of this act may redeem the same at any time within one 

year. 
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within one year from such day of sale. by paying the 
purchase money, together with twenty-five per 
centum interest on the same. 

What articles SEC. 4. That, hereafter, when any execution shall 
shall be exempt issue to any sheriff, or other officer, against the goods 
from exec:ution and chattels, lands and tenements of any defendant, 
and sale. d f d ·f h h h h f ·1· . or e en ants, I e, s e. or t ey, ave ami les, It 

shall be lawful for such defendant. or defendants, to 
claim, as exempt from execution, the following prop
erty, to wit: one bible, one cow and calf, one horse 
or yoke of cattle, five sheep, five head of hogs, 
household and kitchen furniture, not to exceed in 
value thirty dollars, one stove fixed up in the house, 
one bed, and the necessary bedding therefor for 
every two in family, farming utensils not exceeding 
in value fifty dollars, one month's provisions for the 
support of the family, and all mechanics' necessary 
tools, all private libraries: Provided, None of said 
libraries shall contain more than one hundred dollars 
worth of books, and it shall be the duty of the said 
officer not to execute any of the above exempt 
property. 

Notice of tbe SEC. 5. That any sheriff, or other officer, levying 
lale of real es- an execution upon any real estate, shall, previous to 
tate. offering the same for sale, give at least six weeks 

notice of the time and place of such sale. by posting 
up written advertisements thereof, in three of the 
most public places in the county in which such real 
estate may be situated, and also by advertising the 
same for three weeks successively in the newspaper 
printed nearest such real estate: And, previous to 

Of perioDlI selling any personal estate on execution, the sheriff 
eatate. or other officer levying thereon shall give at least fif

teen days notice of the time and place of such sale, 
by posting up written notices of the same at three of 
the most public places in the township, in which 
such sale may be made. 

When the e.. SEC. 6. That if the estate of any execution defend
tate sold doel ant or defendants taken and sold on execution, by 
notfullYI.tisfy virtue of the provisions of this act, should fail to 
the exec:ution. 11 f ffi . . f h d b d se or a sum su clent to salls y tee t, amages 

and costs due and accruing upon such execution, the 
Return, and officer returning such execution shall make return of 
new execution, his doings thereon accordingly, and another writ of 
:d creditl execution shall issue to be credited by endorsement 

ereon. made by the clerk, or justice, with the sum or sums 
previously paid or made on any previous execution, 
upon which writ of execution the proper officer shall 
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proceed to levy and sell in the manner herein before 
prescribed, making return of his doings thereon as RoturD. 
in other case'J. 

SEC. 7. That when any sheriff or other officer, who Deatb, or re
may have sold any real estate under the provisions mOYaI of Iber
of this act shall previous to making a deed therefor 1ft, or otber of
to the purchaser go out of office by death, resigna- ficer. 
tion, removal, or otherwise, it shall be the duty OfDutieaofbil 
the successor in office of such officers to make the succe.or," to 
necessary deeds to such purchaser: Provided, The dpeed'i' 

h h b d 1 'd roy 10. purc ase money as een u y pal . 
SEC. 8. That, if it shall appear upon the face of Out)' of Iberiff, 

any writ of execution, or by endorsement thereon, a8 rePl'da tbe 
made by the officer issuing the same, that anyone of pro I pe1rtal)' °df _ 
h . t h h b' d' prncp e t e persons agalDs w om t e same may e Issue IS f~nd.nta and 

or are only security, for anyone or more of the per-tbeirsec~ritl.l. 
sons against whom such execution may have been 
issued, the officer executing the same shall first sell 
so much of the estate of the principal defendant or 
defendants named in such execution, as he may be 
able to find, before he shall sell any of the estate of 
such security or securities, unless such officer may be Exception. 
otherwise directed by such security or securities. 

SEC. 9. When any person or persons, other than Proceedinp 
the defendant or defendants, by himself, herself, or wben property 
themselves, his, her, or their agent or attorney, shalllleviledl uPdonb 
fil 1 · . . . . h h ffi hid' h I c • me y e a calm, ID WfitlDg, Wit teo cer 0 109 suc a person or 
execution, setting forth that such person or persons personl, 'not 
is or are the owner, or owners, of and have just claim named In tbe 
to any personal property levied upon by such officer, execution. 
by virtue of such execution, specifying the article, or 
articles, item, or items, of property so alledged to be 
owned and claimed, it shall be the duty of such offi-
cer, having levied on such property as aforesaid, 
forthwith to summon six disinterested householders 
to determine the question raised by such claim, and 
the trial of the right of such property shall be held How, and be
before some justice of the peace of the. proper county, foro wbom, tbo 
in which such property may be found, which justice rl&tbtbof Pdrotper-

h ffi tJ 0 0 e or-
shall attend upon t e summons of the 0 cer execut- mined. 
ing such execution and shall preside at such trial 
swearing the said householders summoned to try the 
right to the property aforesaid and witnesses intro-
duced by the parties, and if any person or persons 
parties to such proceeding should consider himself, 
herself, or themselves aggrieved by the determina-
tion of such trial before such justice, it shall be the Appeal to tbe 
duty of such justice, upon the application of such district court. 

17 
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person or persons to certify to the district court a 
true transcript of the proeeedings had before him in 
the premises under such limitations and restrictions 
as are prescribed in regard to other cases of appeals 
from judgments of justices of the peace; and further
more to take from the person or persons retaining 

Bond aDd Ie- the possession of the property in controversy a bond 
curlly. with sufficient security conditioned for the delivery 

of the same to whomsoever it may be determined to 
belong by the judgment of the court on said appeal, 
and if the claimant should fail to establish his or her 
right to such property on the trial of such appeal in 

Condition. the district court, it shall be the duty of such court 
trying the appeal to assess in favor of such execu
tion plaintiff six per centum on the amount of such 
execution if the amount of such execution shall be 
less than the value of the property claimed, or in 
case the sum due on such execution shall be more 
than the property claimed, then six per centum on 
the value of the said prorerty claimed, in case the 
court trying the case shal be of the opinion that the 
appeal was taken for delay, or vexation, and in all 
cases where a trial of the right of property has been 
had the decision thereon shall be conclusive between 
the parties to such trial, so long as the same remains 

Proviso. unreversed: ProtrUJed, That no officer shall be liable 
to any prosecution for taking any goods in execution 
in the possession of the defendant or defendants, un
less notified or informed of the ownership therein, 
previous to his sale of such goods under execution. 

When, by SEC, 10, That the clerks of the district court may 
whom,to wbom upon request issue executions directed to the proper 
anbd ander. officer of any county within this Territory, whose 
w at rega a- 'h 11 b b d h d tions execu- duty It s a e to 0 ey an execute t e same an 
tion" may be make due return thereof to the officer who issued the 
directed Into same, according to the provisions of this act, and 
anycoaD!yof whenever an execution shall be issued, in any county 
tbis Territory., h' T' f h d' d In t IS erntory, or rom t e supreme court Irecte 

to the sheriff or coroner of any other county, it shall 
be lawful for such sheriff or coroner, having received 
such execution and discharged all the duties required 
therein by law to enclose such execution and for
ward the same bv mail to the clerk of the court who 
issued the same and on proof being made by such 

May be return- sheriff or coroner that such execution was mailed a 
ed by mall. reasonable and sufficient time to reach the office from 

whence it issued, within the time prescribed by law, 
such sheriff shall not be liable to any amercement 
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or penalty for any failure of the safe arrival of such 
execution, anything in this act to the contrary not
withstanding: Provided, That no sheriff or coroner ProyllO. 
shall send by mail any money made on such execu-
tion unless he be especially instructed so to do, by 
the plaintiff or his agent. 

SEC. 11. That, when any personal estate may be Releae of per
taken on execution by virtue of the provisions of this sonal propertJ 
act, the officer taking the same may release such ~o~e!: beef
property by the defendant or defendants entering ec . 
IOto bond with sufficient security, in double the 
amount of the value of such property, conditioned Bond aad ae
for the delivery of the same at such time and place curltJ. 
as may be named in such bond to such officer, to be 
sold according to law, which bond shall be by such 
officer returned into the office from whence the exe-
cution, by virtue of which such property may· have 
been taken issued, and such bond shall be valid in Bond to be re
law, and an action may be had thereon whenever the tumed. and ac· 
conditions thereof may have been violated, and on tlon maintain-

b · h d h h d hedtbereon. recovery emg a t ereon t e amount ue on suc 
execution shall be assessed in favor of the plaintiff : 
ProoUled, That property so taken be of sufficient Proylso. 
value to satisfy the same, and if not then the value 
of the· property so taken together with twelve per 
centum thereon: And on the judgment obtained on 
such bond there shall be no stay of execution and 
no delivery bond shall be taken by the officer exe
cuting the same. 

SEe. 12. That any person, against whom any judg- Sta,. of execu
ment may be obtained in any of the district courts tlon on judg-
of this Territory may have a stay of execution m~nts In dis· , tnct courts. 
thereon as follows: on all]sums over one hundred 
dollars, a stay of six months; on all sums less than 
one hundred dollars and over fifty dollars, a stay of 
four months; and on all sums less than fifty dollars 
the same stay that would have been allowed had such 
judgment been obtained before a justice of the peace, 
by procuring one or more sufficient securities to 
enter on the record of the court rendering such judg-
ment acknowledging himself or themselves bail for Kind of securl
the payment of such judgment together with the in- t,. required.and 
terest and costs of suit which recognizance may be liablllt,. tbere-. bJ incurred. 
entered 10 open court or before the clerk of such 
court and the same shall be taken as judgment con-
fessed against the person or persons acknowledging 
the same, and execution shall issue as well against 
the principal as security or securities. 
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JbecatloD, SEC. 13. That when execution of any kind may is
whllDlllaed, sue upon any judgment, upon which no stay of exe
lDar he stared, cution may have been taken under the provisions of 

the twelfth section of this act, the officer issuing the 
same shall endorse thereon that the"same is replevi
able, and also the date of the rendition of such judg
ment, and the person or persons against whom such 
execution may have been issued, may replevy the 

Bnhlqholld.same for the space of time specified in the said 
twelfth section of this act, from and after the date of 
the rendition of such judgment, as the same may be 
endorsed on such execution as aforesaid, by tender
ing to the officer having such execution in his hands. 
a bond with one or more good securities made pay
able to the plaintiff in a penalty in at least double 

CondltloD, aDd the aQ10unt demanded by such execution, and con
eflect of said ditioned for the full payment of the amount de
hODd. manded by such execution, together with interest 

and costs of suit, to the end of such stay, which bond 
shall be returned by the officer returning the execu
tion as a part of his doing thereon to the officer who 
issued such execution, and such bond shall be taken, 
as a judgment confessed against the person or per
sons who executed the same, and against their 
estates, and execution may issue thereon accord
ingly. 

JadlflDlIDti SEC. 14. That upon judgments obtained against 
alralust certaiD any justice of the peace, clerk, sheriff, coroner, 
ofti~en, as county treasurer, county agent, trustee of the county 
lac, academy, or seminary fund, collector of the revenue, 

or attorney at law, or their securities for moneys by 
them collected or received, in trust for others by vir
tue of their office, against any individual, or individ
uals, company, or corporation, for money deposited 
with him, or them, no stay or replevy of execution 
shall be allowed; and on executions issuing on such 
judgments the court rendering the same shall order 
an endorsement to be made that such judgment is 

No Itar of exe- not repleviable, and such court shall also order that 
catioD allowed no stay of execution shall be allowed, and executions 
~~::D;etarua_ is~uing on such judgment, shall be returnable in 

. hIe. thirty days from the date thereof. 
Reple_yhoDdl, SEC. 15. That replevy bonds, and bonds for the 
ac., to he lID- delivery of property taken on execution shall, when 
~er-:e:D returned to the officer who issued such execution. be 
DC. entered on the judgment docket of such officer, but 

the entering of security by recognizance of record 
for the payment of any judgment, and the replevy-
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iog of an execution in the hands of an officer, and 
the giving of a bond for the delivery of property on 
execution, shall neither nor all operate as a satisfac- But not to sa· 
tion of the original judgment, upon which such pro· till,. j~d¥~ent. 
ceedings shall or may be had, so as to extinguish the ~::lltlnculsh 
lien created by such original judgment upon the . 
estate of am- defendant. 

SEC. 16. That no real estate, of any testator or in- l'roceedincaln 
testate, shall be subject to execution upon any judg- ellecutlons 
ment against the executor or administrator of such act tainsltttbte~l. 

. ·1 h d' f h a eo ell a testator or mtestate untl t e eVlsees 0 suc testa- torI and intel. 
tor and the terre tenants of such real estate be first tates. 
made parties to such judgment in the following man-
ner, to wit: where any judgment shall be obtained 
against any executor or administrator to be levied ot 
the goods and chattels of the deceased and execu-
tion issued thereon, shall remain unsatisfied in whole 
or part, for want of personal estate and there is real 
estate in this Territory, it shall be lawful for the 
plaintiff in such judgment to file in the proper court 
where such judgment is obtained, a petition against 
the executors or administrators and heirs and de-
visees if any of the deceased, setting forth the facts 
of the judgments, and the want of personal prop-
erty, and that there is real estate in the Territory of 
Iowa, describing the same, and setting forth in what 
county or counties the same is situated, and praying 
said court to award the proper writ, or writs, of exe-
cution against the S..lme, and the clerk of said court 
shall upon filing such petition notify the persons Notice to belrl 
against whom it is filed of the pendency thereof, re- and devlleel. 

quiring them to appear, on the first day of the next 
term of said court, and shew cause, if any they can, 
why the proper writ or writs of execution shall not be 
awarded; which said notice shall be given to resi-
dents by summons served by the proper officer, and 
to non-residents by publishing the same in the near-
est newspaper for four weeks successively, and if a 
summons it shall be served on residents ten days be- Ruldentl and 
fore the sitting of the court and be published to non-realdentl. 

non-residents as aforesaid, the court shall at the first 
term award the proper writ or writs of execution 
directed to the proper officer of the proper county, 
unless good cause to the contrary be shown, and the 
nonage of heirs, or devisees, shall not in any case be 
good cause to suspend execution. 

SEC. 17. That when default or defaults shall be Proceedlnea on 
made or suffered by any mortgager or mortgagers tbe sale 01 

<" 
Digitized by Google 



216 

mortgagedel- of land, tenements, or hereditaments, or by his, her 
tatea. or their heirs, devisees, executors, administrators or 

assigns, of, or in the payment of the mortgage money, 
or performance of the condition, or conditions, which 
they, or any of them should have paid, or performed, 
or ought to payor perform, in such manner and form 
and according to the tenor, purport and effect of the 
respective provisions, conditions, or covenants, com
prised in the deeds of mortgage, or defeasance, and 
at the days, times and places in the same deeds re
spectively mentioned and contained, in any purchase 
it shall and may be lawful for the mortgagee, or 
mortgagees who may hold the said deed or defeas
ance, his, her, or their heirs, administrators or as
signs, at any time after the expiration of the last day 
whereon the said mortgage money ought to be paid, 
or other conditions performed as aforesaid, to file his, 
her, or their bill in the proper district court, according 
to the course of the common law, praying such court 
to foreclose the equity of redemption, of the mort
gager, or mortgagers to such mortgaged premises, 

Eqult, 01 re- and the said court having jurisdiction thereof shall 
demptlon lore- make such equitable decree in the premises between 
clOledlbd'lde-1 the parties as may be right and Just, and the said 
cree 0 atr ct d"f d d b ld b h coart. mortgage premises I or ere to e so y suc 

court shall be sold, as other lands are sold, on other 
execution to the highest bidder at public vendue, 
and the sheriff selling the same shall make a proper 
deed of conveyance to the purchaser or purchasers 
thereof, as in case of other land sold on execution, 
and when such lands, tenements and hereditaments 
shall be sold as aforesaid, the person or persons to 
whom the same may be sold shall and may hold and 
enjoy the same with their appurtenances, and such 
estate or estates shall be discharged from all equity 
and benefit of redemption, and all other incum
brances made and suffered by the mortgager or 
mortgagers, his, her or their heirs and assigns, and 
such sales shall be available in law and the respec
tive vendees, mortgagees and creditors, their heirs 
and assigns, shall hold and enjoy the same; but be-

Notice 01 aale. fore such sale be made notice thereof shall be given 
in manner and form hereinbefore prescribed, con
cerning the sale of lands upon execution. 

Overplul to be SEC. 18. That whenever any goods, chattels, lands. 
returned to de- tenements or hereditaments shall be sold on execu
leud.nt. tion by virtue of any of the provisions of this act, 

and the same will sell for more than will satisfy such 
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execution the interest and costs accruing thereon, the 
sheriff or other officer making sale of the same shall 
render the overplus to the detendant or defendants, 
and then, and not till then, shall such officer be dis
charged thereof upon the records of the same court 
to which he shall make return of his proceedings 
concerning such sales. 

SEC. 19. That no sale of property on execution by Salel uuder 
virtue of the seventeenth section of this act shall be lee. 17, and 
construed to create any further term or estate in the wbat interest . puses tbereb,.. 
vendees, mortgagees or creditors to whom the same 
may be sold, or delivered, than the estate so sold 
and delivered shall appear to have been sold or 
mortgaged for, by the said respective mortgages or 
defeasible deeds. 

SEC. 20. That if any estate shall be sold upon exe-Judgments reo 
cution issued under and in accordance with the .ersed for er-

. ! f h' . d d ror, not to af-provIsions 0 t IS act, upon any)u gment or ecree feet tbe lale of 
rendered by a court having jurisdiction of the matter estate. 
of controversy, which may have resulted in such 
judgment and such judgment or decree shall be 
afterwards reversed for error or errors none of such 
estate so sold on execution shall be restored in con-
sequence of such reversal. 

SEC. 21. That when mutual judgments are existing Mutual judI"' 
in any county of this Territory that it shall be the menta may be 
duty of the officer or officers in whose hands the exe- set :ff :ainst 
ecution may be to set off one execution or judgment eac 0 er. 
against the other, so far as the same shall extend 
and executions may be certified from one county to 
another for the purpose of allowing such set offs ; 
and it shall be the duty of the officers whcm any such 
executions shall come to their hands to allow the 
same. 

SEC. 22. The innocent purchaser shall be entitled Remedy of in
to his suit against the judgment creditor either in law nocent pur
or equity for the recovery of the money paid for cbaser. 
such estate. 

SEC. 23. This act to be in force from and after the This act, wben 
first day of May next. to tate:effect .. 

ApPROVED, January 25, 1839. 
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