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COUNTY COMMISSIONERS. 

AN ACT to legalize tbe acts of County Commlslloners. 

SEC. 1. B6 it tNUUJted by tM Ouurwil atnd HlYU8e of 
/lepreIentati'V68 of tM Territury qf lOUJa, That all the Acts of county 
acts of the respective boards of county commis- commlilioners 
sioners with in this territory heretofore done or per- beretofore per· 
f d '. . formed to be 
orme ,shall be deemed legal and valId 10 law, so nlld 

far as the same were not done in violation of some Proviso. 
prohibitory law of this Territory, or of the Congress 
of the United States. 

SEC. 2. That a transcript from the records or books TranlCrlpt. 
of said board of county commissioners, silfned by from tbelr ra-. 
the clerk of their board with the seal of the said board corda to be eVI' 

• . ' dence In the 
of commiSSioners to the same annexed, shall be courts. 
legal evidence of the action of the respective boards 
of commissioners in any court of record or before 
any judicial tribunal in this Territory. 

ApPROVED, January 25,1839. 

COURTS. 

AN ACT to fix tbe time for tbe first le .. lon of the Supreme Court of the 
Territory of 10 .. a, and for otber purposea. 

SEC. 1. B8 it enod8d by the Otmncil and HoU1J6 of 
RepreaentativtJIJ Qf tM Territury of lOUJa. That the Firat seaalon of 
first session of the supreme court of the Territory the lupreme 
shall be held at the city of Burlington, on the twenty- court. 

eighth day of November one thousand eight hun-
dred and thirty-eight. 

SEC. 2. Be it enacted by tM authority aforesaid, 
that all and every such attorneys and counsellors at Attome,.1 of 
law as are or may be duly and regularly admitted district courts 
to practice law in the several district courts within autb~rlzed to 
h· T' 11 b db' d practice In IU-t IS errltory, sha e an are here y authOrize preme court. 

to do and perform all and every such act or acts as 
are or may be necessary in law, to commence and 
carry on any proceeding within the jurisdiction of 
the supreme court of the Territory of Iowa: Provided, Proviso. 
'MVerlhekslt, that every such attorney shall, before 
he shall be allowed to appear in person to do and 
perform the office of an attorney or counsellor at 
aw in open court, during the sessions of the same, 
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upon motion, be qualified and admitted, if such 
attorney shall be otherwise entitled to admission. 

ApPROVED, November ~8, }.'~38. 

COURTS. 

AN ACT to repeal an act of the Leglslative Asaembl,. of the Territory of 
Wiacouin. approved January 19th, 1838. 

SEC. 1. Be it enacted by tlt6 Oouncil and HO'UIIlJ 0; 
Supreme and Representative8 of tM Territory of luwa, That "An 
district courts. act to amend an act, entitled an act concerning the 
An act of Wis· supreme and district courts, and defining their juris
conlin con· d" d " d J 10 th 18"'" ceroiog the Ictton an powers, approve anuary i.f , .~O. 
same repealed. concerning the commencement of actions in the 

district courts, be and the same is hereby repealed. 
ApPROVED, December 14th, 1838. 

COURTS. 

AN ACT reculatlog Criminal Proceediop. 

SEC. 1. Be it enact6d by tM Council and H0U88 of 
Code of crimi· R6p1'e86ntati'1J68of tM Territoryqf lowa.That, from and 
nal procedure after the first day of January next, the following code 
estabUabed. of criminal procedure shall be the established law of 

the Territory. 

CHAPTER I. 

Chap. I. con· Proce«li'luJ8 to _--I tM Oom. mission of n#en.068. 
taioiog a des· '7 I" "'.,."..... ",Q' 
cription of pro-
ceediqltopr.. SEC. 1. \Vhenever, by affidavit, it shall be rendered 
vent tbe com· probable to any justice of the peace, of the proper 
mll.lon of of· county, that any person has threatened to commit 
fances. 
Affidavit. any considerable offence against the person or prop-
Warrant. erty of another, such justice shall issue his warrant 

to bring such accused person forthwith before him. 
Wltneuea. SEC. ~. Witnesses may be subprenred and exam
Eumlnation ined as in other cases. The examination of the ac
of the ac:cuaed. cused may also be taken, but not under oath. 
To enter Into SEC. 3. If the justice becomes satisfied, by such 
recocnlzance. investigation, that there is sufficient reason to appre-

hend the commission of the offence stated in the 
complaint, he shall require him to enter into a recog-
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nizance, with sufficient surety, conditioned according 
to the form appended to this code. 

SEC. 4. \-Vhen any person is committed to jail for Amount 01 bait 
not entering into recognizance, as required by any to be lpeclfied 
law of this Territory, the amount of bail reCJ.uired In mittimus. 
shall be specified in the mittimus. Any justIce of Discharge of 
the peace may discharge the prisoner upon his giv- prisoner oa 
ing the bail required. eiYlng ball. 

SEC. 5. The sheriff, in all such cases, upon the Duty of sheriff. 
application of the prisoner for that purpose, shall 
take him before some justice of the peace of the 
cc;mnty, that he may enter into the required recog-
nIZance. 

SEC. 6. A transcript of the proceedings of any jus- Traalcript of 
tice of the peace, as provided for in this and the procecdines, 
succeeding chapter, together with the recognizance, tc/~.~e ~ed 
(if one be taken) shall, by such justice, be filed in the ac er~ 80 ceo 
office of the clerk of the district court of the proper 
county, on or before the first day of the ensuing term 
of said court. For a failu're to do so, he shall be FallIag to do 
liable to indictment, and may be fined in any sum 10. liable to la· 
not exceeding two hundred and fifty dollars. dlctmeat. 

SEC. 7. The district court, at the term to which Dlltrlct court 
the proceedings of the justice of the peace shall be tolavcstigate 
returned as above required, shall proceed to investi- tbe matter. 
gate the matter by hearing testimony, and may 
release the prisoner, discharge the recognizance, or 
require a new one for a time not exceeding one year. 

CHAPTER II. 

Preliminary procedings wlt.en. oJIence8 have been 
wmmitted. 

Where offeace. 
have beea com
mitted. 

SEC. 8. Whenever, by affidavit, it shall be rendered Affidavit. 
probable to a justice of the peace that an indictable 
offence has been committed within the county, he 
shall. by his warrant, forthwith cause the accused Warraat. 
person to be brought before him. 

SEC. ~. The officer having the warrant, or any other Officer. &c .. t~ 
person engaged in the pursuit, shall be therebyarresttbe ac· 
authorized to arrest the accused any where within cused. 
this Territory, and bring him forthwith before the 
magistrate who issued the warrant, or (if he cannot 
attend the examination) before some other justice of 
the same county. 

SHC. 10. Such officer shall have the same powers, Powers of tbe 
in making the arrest in any other county, as in his officer la auy 
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own, and may retain the prisoner in custody, and 
lodge him for the night in Jail, in any county through 
which he may have to pass, on his return to his own 
county. 

Search warrant SEC. 11. When the affidavit shall state that prop
may be I •• ued. erty has been stolen or embezzled, and that affiant 

suspects such property is concealed in any particular 
house or place, the justice, if he think there is suffi
cient ground for such suspicion, shall issue his war-

Not to be. elle
cuted ID tbe 
Dlebt time. 

rant to search for such property. But such warrant 
shall not authorize the officer to make the search in 
the night time, unless positive proof has been given 
to the justice that the property is concealed in such 
house or place. 

PersODa III poe- SEC. 12. If the property be found, the officer shall 
e_lonof.tolea bring the person, having it in possession, forthwith 
property to bo before the Justice who issued the warrant. 
broulI'bt before S U . f f f . 
justice. EC. 13. pon salls actory proo 0 ownership, the 
P:roperty to be justice shall direct any stolen property to be given 
given up to Up to the claimant thereof. 
owner. SEC. 14.· When, in any case, it shall be sufficiently 
Accused per- • b' . 
eon may be shown that the pnsoner has' een 10 possession of 
eearched. counterfeit money or bank notes, or has stolen prop-

erty capable of being concealed about his person, 
the justice, before whom he is brought, may direct 
the officer having him in custody to search the per
son of the accused. 

Statemeat of SEC. 15. The prisoner shall be allowed to make 
prisoner not to his own statement, but not under oath. After which 
be underoatb. the witnesses on both sides, shall be sworn and 

Testimony 
may be re
duce,j to writ
I nil'. 

examined. 
SEC. 16. The magistrate may direct any portion 

of this statement or testimony to be reduced to writ
ing, and signed by the person making the same, 
which shall be returned with the other proceedings 
as directed in the previous chapter. 

Witnesses may SEC. 17. The magistrate may direct any of the 
be ordered to witnesses to be removed from court, during the 
withdraw. examination of the prisoner, or of any other witness. 
i{ccopizance SEC. 18. If there appears sufficient grounds of sus-
of prisoner. picion of the prisoner's guilt, the magistrate shall 

01 wltn~lEe •. 

(in bailable cases) require him to enter into recog
nizance, with sufficient surety, conditioned as pre
scribed in the form appended to this code. 

SEC. 19. Any of the witnesses may be bound by 
recognizance to appear and testify in the proper 
court, and in case of homicide they may be required 
to find sureties in such recognizance. 
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SEC. 20. If the witness be an infant, or a married lftbewltneu 
woman, some other person shall enter into the recog- be GlnfGt. 
nizance for their appearance as aforesaid. or married wo-

SEC. 21. If the offence be not bailable by a justice ~:'mltment 
of the peace, and there are rrobable grounds to sus- of prisoner. 
pect guilt, the prisoner shal at once be committed. 
But he may be afterwards bailed by a judge of the Judlre of Inp. 
supreme court. court may ball. 

CHAPTER 1lI. 

OJ t/~ Orand JUlY. 

SEC. 22. All qualified voters of the Territory, Wbo Iball be 
except persons of unsound mind, and those who competent in
have been convicted of a felony, shall be competent rors. 
jurors in their respective counties. 

SEC. 23. The following persons shall be excused PerlODI elIenl
from serving on juries, to wit: All officers appointed edf!omlenlq 
by the President of the United States, and their on Juries. 
deputies, officers of the court, and their deputies, 
county officers, ministers of the gospel, practising 
attorneys, physicians, surgeons, and teachers in col-
leges, academies, and schools. 

SEC. 2-1. The county commissioners of each organ- County Com. 
ized county shall. at least thirty days previous to to elect pand 
any term of the district court for their county, make jurors. and de-

d d 1· h 1 k f h'd l' liver list to out an elver to t e c er 0 t e sal court, a 1st clerk of dist 
of twenty-three persons qualified to serve as grand court. . 
jurors therein. 

SEC. 25. The said clerk shall forthwith issue a Clerk to lune 
wni1'6, and deliver it to the sheriff of the county, "mlr •. 
commanding him to summon the persons so selected 
to appear in said court at eleven o'clock A. M. on 
the first day of the next term thereof, to serve as 
grand jurors. This 'Venire shall be served at least When returD 
five days before the first day of the term. by giving to b~ made by 

I · 'd . b l' . sberlff persona notice to sal Jurors, or Y eavmg a wntten . 
notice at their respective places of abode. The 
sheriff shall return said wnire to the proper court, 
on the first day of the next term thereof. at its open-
ing, and shall specify the manner in which each 
person was served. 

SEC. 26. If a sufficient number of the regular pan- Deficienc), In 
nel of grand jurors shall not appear at the proper the rerular 
time, or if, from any cause. after being empanneled. pannel. 
the number shall be less than sixteen, the court may 
direct the sheriff to return without delay such num-
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ber as may be deemed requisite, who shall serve as 
such jurors. 

Foreman to SEC. 27. The court shall appoint one of the grand 
swearwlmes- jury to be the foreman thereof, who shall have 
Sel. power to swear or affirm all witnesses to testify 

before said jury. Whenever an indictment is found, 
he shall endorse thereon "A true bill," and shall 
subscribe his name thereto as foreman. 

10 jurors to SEC. 28. Sixteen grand jurors shall constitute a 
CODstitute a sufficient jury, and twelve of their number must con-
jury. cur in finding an indictment. 
Namel o( wit- SEC. ~9. The foreman shall endorse upon the 
Dessel. &c., to indictment the names of the witnesses upon whose 
be ~ndorsed on testimony the same was found, as well as the name 
Indictment. of the private prosecutor, (when there has been one) 

who shall be liable for the costs in case the defend
ant is acquitted on the trial. 

Fine (or Don- SEC. 30. The court may impose a fine, not exceed
atteDdaDce a8 ing twenty dollars, for each day that any person. 
a.graDdjuror. duly summoned as a grand juror, shall fail to attend. 

but the court shall suspend such fine until the default
ing person shall be notified to appear, either forth
with, or at the next term, (as the court shall direct) 
and show cause why he should not be fined for his 
default. In such cases, the delinquent may purge 
the contempt by his own oath. 

District attor- SEC. 31. The district attorney may attend the 
Dey to attend ~rand jury at all times, except while they are express
crandjury. JOg their opinions, or giving their votes, in relation 

to any matter before them, at which times no one 
but the jurors themselves shall be allowed to be pre
sent. 

CompensatioD SEC. 32. The clerk of the district court, upon the 
of jurors. application of any juror who served in said court. 

Provlao. 

shall give him a certificate, stating the number of 
days of such juror's attendance, and the compensa
tion due therefor, which amount shall be allowed 
by the county commissioners: Pr()'/)wed, that no 
juror shall receive pay from the county for any day's 
attendance, for which he may have been entitled to 
compensation, as a juror of the district court of the 
United States. 

GraDd jurors SEC. 33. Members of a grand jury may be required 
may be requlr- by a court of justice to testify as to the evidence 
ed to testily. given by a witness before said jury, but in no case 

shall they be called on to reveal the votes or opin
ions of any member of such grand jury. 
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CHAPTER IV. 

Of lndictm.ent8, and proCeetling8 thereon. 

Sec. 34. Indictments found by a grand jury shalllDdletmeDtl to 
be presen ted to the court in presence of said jury, be filed, Ik re
shall be filed, and remain as public records, but such maiDdas publlc: 

f d . f f I h' reeor B. as are oun agalOst any person or a e ony, w 0 IS 

not in custody, shall not be open to the inspection 
of any person but the district attorney, until the 
defendant therein shall have been arrested, after 
which it shall be entered on the minutes of the 
court. 

SEC. 35. Any grand juror, or officer of the court,lD wbal case 
who shall be convicted of disclosin~ the fact of an tbe fact olID
indictment having been found agalOst any person dletmeDI fouod 
f f I . 1 fi Iball Dol be disor a e ony, not 10 actua con nement or arrest on cloled by jur-
such indictment, shall be punished by fine, not eX-on,lke.· 
ceeding one thousand dollars, or by imprisonment, FIDe. Ikc. 
not exceeding six months, or by both such fine and 
imprisonment. Prrmided, such disclosure do not Provllo. 
necessarily take place in the discharge of some 
official duty. 

SEt:. 36. Judges shall give the preceding section Precedill&'lec-
in charge to all grand juries. tloD to be CiYeD 

SEC. 37. Indictments for murder may be found at ID cbar~e. . . . I LimitatloD of 
any time after the death of the person killed, 10 a IIDdletmeDt .. 
other cases of felony they must be found, if at all, 
within four years after the commission of the crime, 
for all offences less than felony, within two years 
thereafter, but the time, during which the defendant 
shall not have been usually a resident within the 
Territory, shall form no part of the said limitation. 

S~:c. 38. Where a person steals. or becomes the Wbere a per
receiver of stolen property, he may be indicted in 10D may be ID
any county where he stole, received, or was in sos- dlcted for 110-

. f f hI' leD property. session 0 any 0 t e property sto en or receive . 
SEC. 39. Where a person shall commit an offence ForofieDces OD 

within this Territory, on board of any vessel or float, board of ve .. 
he may be indicted for the same in any countysel .. 
through any part of which such vessel or float may 
have passed on that trip or voyage. 

SEC. 40. Where an offence shall have been com- WilblD a cer
mitted within five hundred yards of the boundary taiD diitaoC8 
line of two counties, the offender may be indicted of couotyllD81 
in either of such counties. 
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On the proper· SEC. 41. Where an offence shall be committed 
ty of joint OWD' upon, or in relation to, the property of several joint 
ere. owners, the indictment for such offence shall be 

sufficient if it allege such property to belong to any 
one or more of such owners, without naming them 
all. 

Crima commit· SEC. 42. Where a criminal act has been committed 
ted In one co. in one county, and the crime consummated in an
IlIld conIum· other, (as where the mortal blow was given in one 
::!~ Ia an' county, and the death took place in another) the 

offender may be indicted in either county. 
Offence Indict· SEC. 43. Whenever by law an offence is indictable 
able to a par· in any particular county, it may be charged in the 
ticular co. indictment to have been committed within that 

county. 
Accenarle.. SEC. 44. Accessaries before the fact shall be 

deemed principals, and may be charged in the in
dictment with having committed the principal of
fence. The indictment of such accessary may be 
found, either in the county where his own crime 
was perpetrated, or in that where the principal 
offence was committed. 

Whea they SEC. 45. Accessaries may be. tried and punished. 
may be tried. although the principal has not been arrested or 

tried, and although he may have been pardoned, or 
otherwise discharged. 

Charge. and SEC. 46. The body of an indictment shall be con
specifications sidered as made up of charges and specifications,. 
in an Indict· and no indictment shall be quashed if an indictable 
meat. offence is clearly charged therein, nor shall any 

motion be entertained with a view to arrest, reverse, 
or set aside any judgment on account of a defect in 
the indictment, if the charge, upon which the offen
der was tried, be so explicitly set forth, that judg
ment can be rendered thereon. 

When mil' SEC. 47. All mistakes or omissions in the com
taltes or omls· mencement, or in the formal parts of an indictment, 
aionl :ay be may be amended, on motion of either party, at any 
amen ed. time before the rendition of judgment. 
What need not SEC. 48. Nothing peed be stated in the body of 
be stated. an indictment, which is not required to be pro\'ed 

upon the trial in support of the charge. 
What nldence SEC. 49. The same evidence, governed by the same 
necellary. rules, shall be necessary to sustain the charges in an 

indictment, as has heretofore been required, except 
so far as herein otherwise provided. 

Clerical errors SEC. 50. All clerical mistakes, in an indictment. 
a.endable. shall be amendable at the discretion of the court. 
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SEC. 51. A capias, for the arrest of any person Oapllu, wheo 
indicted, may 6e issued by the court, returnable it ma)' be re
either forthwith, or at the next term of the court. turnable. 
I h I h . d h 11' b'l bl AIIIOUJlt of bait n t e atter case, t e JU ge sa, ID al a e cases, to be endorsed. 
direct the amount in which the defendant shall be 
held to bail, which shall be endorsed upon the capias. 
In cases of felonies, this shall not be done in open 
court. 

SEC. 52. Such capia8 may be directed to the sheriff To wbom .apt
and constables of any county in the Territory, whose IUlllay be dl
duty it shall be to arrest the defendant. They may reeted. 
pursue him into any part of the Territory, and, hav-
Ing arrested him, may exercise all power necessary 
to secure the prisoner, and return him to the proper 
county. 

SEC. 53. In bailable cases, when the capiruJ is Wben prison
returnable to the next term of the court, the prisoner er may be re
may at any time be released upon entering into a leued by cn-

. . h d .. h terlne Into re-recogntzance, Wit goo security, In t e amount coplzance 
endorsed upon the capias, conditioned as prescribed . 
in the form appended to this code. The officer 
making the arrest, the sheriff, or any justice of the 
peace of the county where the indictment was found, 
may take such recognizance, and shall file the same To be filed 
in the office of the clerk of said county, before the In clerk's of
next ensuing term of the district court to be held fice. 
therein, and for default in so doing, shall be deemed 
guilty of a contempt of court. 

SEC. 54. The court, where the indictment was Court ma,. take 
found, shall have power to take the recognizance recoplzaDce. : 
of the prisoner, with sureties for his appearance from 
day to day, or for his appearance at the next ensu-
ing term of said court. 

SEC. 55. Upon the application of any person, Subpoenas 00 

indicted the clerk of the court shall without fee tbe part 01 tbe 
issue the' necessary subpcenas for his w'itnesses. 'penon indict-

SEC. 5A. Subprenas for witnesses, on the trial of ~berelub
any indictable offence, may be served in any part of poenaa may be 
the Territory, by a sheriff or constable of any county aened, SIld by 
therein_ wbom. 

SEC. 57. Any officer in whose hands a capias or Ollicerfaillnll' 
subpcena, issued as above prescribed, shall be placed, to malte retur 
who shall fail to make due return to the court from of process. 

whence such process issued, and any witness who Witnell fail
shall fail to obey such subprena, shall, unless good inll' to obe, 
excuse be rendered, be deemed guilty of a contempt subpoena. 

of court, and may be fined in any sum, not exceed- Fine. 
ing two hundred and fifty dollars. 

Digitized by Google 



199 

Dilatorypleaa. SEC. 58. All dilatory pleas to an indictment must 
be verified by affidavit. 

DefeDdBDt'. SEC. 59. After an issue in fact is found on an 
ricbts toucbi. indictment. the defendant, at the discretion of the 
acommiislioo court, shall be entitled to the same right of issuing a 
focteat mODY. •• k' f h T . commission to ta e testimony out 0 t e ern tory, 

or of taking del?ositions conditionally. as is provided 
for parties in civil cases. 

CHAPTER V. 

Of tM trial, ana. its incidentl. 

Court may dl· SEC. 60. All issues of fact, joined upon any indict
,1'eet a CbBDCe ment. shall be tried by a jury of the courts where 
·of .eDue. such was found, provided. however, that the court 

may, for good cause shown, direct a change of venue 
to some other county. 

Trial. SEC. 61. Such trial shall be had before the jury 
Jury to be returned to serve in civil cases. If the defendant, 
drawn aiiD or district attorney, shall require it, the whole number 
-cIvil cuel. of twenty-four jurors, either of the regular pannel or 

talesman, shall be present in the jury box, twelve of 
whom shall then be drawn as in civil cases. 

CballeDge of SEC. 62. The defendant, on hi,. trial, if indicted 
jurors. for a capital crime, may challenge peremptorily 

twelve jurors, and no more; if indicted for any other 
felony, he shall challenge only six, in the same man
ner; and if for an offence less than felony, only two. 
In each case, the district attorney shall have the 
right to challenge peremptorily one half as many as 
the defendant is entitled to. 

Samerirhtof SEC. 63. In all criminal cases, either party shall 
-challeDlI'e to have the same right of challenge, for cause shown. 
thearra~. ltc., either to the array, or to individual jurors, as is per-
u iD civil mitted in civil cases. cases. 
Tbe prlsoDer SEC. 64. The court shall assign counsel to defend 
to ha.e CODD' the prisoner, in case he cannot procure counsel 
sel. himself. 
Per SODS Dot to SEC. 65. Persons indicted for felony shall not be 
b. tried for tried, unless personally present at the trial. For 
:::::D~~~e~ro- other offences they may be tried, if p~esent either 
seDt. personally, or by attorney duly authOrized for that 

purpose: he must be present when the sentence is 
pronounced, however. in all cases where imprison
ment may form a part of the punishment. 

Accused to SEC. 66. Any person indicted for a capital crime 
llue copy of shall, if he require it, be furnished with a copy of 
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the indictment, and a list of the jury summoned to Indletment.&e. 
try him, at least twenty-four hours before his trial. If required. 

SEc.6i. In carital cases the defendant shall beWbendefend
admitted to bai ,unless indicted and tried by the IUlt to be ad~ 
end of the term next succeeding his arrest. In cases mltted to ball. 

. . II In "bat caMS of other offences, under hke cIrcumstances, he sha to be dlacbarlr-
~ discharged absolutely. PI'()'I}i.ded that, in any of ed. 
the above cases, the delay of indictment or trial has ProYlso. 
not been occasioned by defendant himself. 

SEC. 68. Where two or more persons are jointly Two or more 
indicted, and the evidence against one of them is jolntl, Indict
insufficient to put him upon his trial, the court may ~d. and ev:- t 
order him to be discharged before the evidence shall o::~:::~.ns 
be deemed closed. cient. 

SEC. 69. Where two or more persons are jointly In wbat case a 
indicted for a felony, either of them may, at his op_leparatetrial 
. b . d I f I ff may be had. tlon, e tne separate. n cases 0 esser 0 ences, 

defendants jointly indicted shall be tried jointly, or 
separately, at the discretion of the court. 

SEC. 7\). On the trial of indictments, exceptions Eaceptions 
may be taken by either party to the decision of the may betaken 
court for the same reasons as in civil actions, but to tbe decision 
. d h II b d I h '11 of the cC)urt. JU ~ment s a not e staye ,un ess t e court WI 
give a certificate stating that there is probable cause 
for taking said exceptions, or so much doubt as to 
render it expedient to take the opinion of the su-
preme court thereon: Provided, that where the ex-If taken b, dis· 
ceptions have been taken by the district attorney, trict attorne,. 
no further proceedings shall be had thereon, except 
in cases where the judgment has been stayed as 
aforesaid. 

SEC. 71. If the exceptions have been taken on the If on tbe part 
part of a defendant. he shall remain in custody in ofdefendlUlt. 
the mean time, unless he will enter into recognizance, ~bat rObce~~ 
with sufficient surety, before the court, or the judge I1P 0 ea. 
in vacation, conditioned that he will appear before 
said court at such time as the supreme court shall 
direct, or that he will obey any order the said su-
preme court shall make in the premises, which recog-
nizance shall be filed with the clerk of the district 
court. 

SEC. 72. If the exceptions are taken by the district Wben defend
attorney, the same proceedings shall be had, only IUlt need not 
the defendant need not find sureties in his recogOl- find aureties. 
zance. 

SEC. 73. When judgment shall have been stayed Writ of M'ti

upon an indictment as above provided, the districtol'Grl. 
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attorney shall forthwith sue out a writ of certiorari. 
returnable to the supreme court. 

Clerk to malte SEc.7!. The clerk of the court where the cause 
retarnth.reto. was tried, upon being served with such writ, shall 

forthwith make returns thereto, containing a tran
scriJ?t of said indictment, bill of exceptions, and 
certificate staying the judgment. 

Power oJ la' SEC. 75. The supreme court shall have power to 
preJDe GOart. direct a new trial, discharge the defendant, pass sen

tence, or remit the proceedings to the district court, 
with directions to proceed and render judgment. 

Writ oferror. SEC. 76. After judgment rendered on an indict-
ment, except as provided in the last section, a writ 
of error may be brought thereon by the defendant. 

In wbat C.sel In capital cases this shall not be permitted, except 
not permitted. upon the allowance of a judge of the supreme court. 

and after sufficient notice to the prosecuting attor
neyof the time and place of making the application. 

In otber cales SEC. 77. In all other than capital cases, writs of 
to Illae ala error shall issue ~s a matter of course, upon a mere 
matter of application to the clerk of the supreme court, in term coarse. or vacation, but the writ shall not operate as a stay 

of proceedings, unless allowed in the manner pro
vided in the preceding section . 

. \pplicationl SEC. i8. Applications for such allowance shall, in 
fortbewrit. all cases, be formed upon a transcript of the indict

ment and bill of exceptions, or other record upon 
which error is alleged, llnder the seal of the court 
where the indictment was tried. 

Clerk to make SEC. 79. Upon filing the writ of error and the allow
retarnlthero:to.ance of the judge (if such allowance has been made) 

with the clerk of the court where the indictment was 
tried, he shall forthwith make returns thereto, con
taining a like transcript as is required in the last 
preceding section. 

Stay of pro- SEC. 80. If a stay of proceedings be allowed, the 
ceedlql. sheriff, upon being served with the district clerk's 

certificate thereof, shall cease all further proceedings 
in execution of the sentence, but shall retain the 
defendant in custody, and at his request take him 
before one of the judges of the supreme court for 
the purpose of giving bail. . 

Defendant ad- SKc.I::H. Such judge may admit the defendant to 
mitted to bail. bail by recognizance, with sufficient surety, concli

tioned and filed as above provided in cases of C<:./'

tiorari. 
If jadlment af· SEC. 82. If the judgment below be affirmed, the 
firmed. sentence there pronounced shall be executed ac-

Digitized by Google -



125 

cordingly. If it be reversed, the supreme court may 11 reversed. 
grant a new trial, or discharge the defendant 
altogether. In either case, the certificate of the 
clerk of the supreme court, under the seal of said 
court, shall be sufficient authority for the court be· 
low and its officers to act in the premises. 

SEC. 83. Arrests of judgment and new trials, when :\rrestlofjudg
moved for by the defendant, may be allowed by the ment and new 
court. In such cases, the same rules as are pursued trlall. 
in civil cases shall be followed as nearly as practi-
cable. 

SEC. 84:. No judgment shall be arrested, revised,Judcment not 
or in any way affected, in consequence of any defect to be arrested 
in the indictment, which might have been amended, for defect In 

h · hi' b ld hi' Indictment. or to w IC a pea ID a atement wou ave aID 
upon the trial. 

SEC. 85. A copy of the indictment, together with Certified copy 
a minute of the acquittal or conviction, and the of proceediugll 
judgment or sentence of the court thereon, the to be evidence. 
whole duly certified by the clerk of the proper court 
under his seal of office, shall be evidence, in all 
courts and places, of such conviction or acquittal. 

SEC. 86. Where in case of conviction upon indict- Wbere a fine i. 
ment a pecuniary fine constitutes any portion of the part of the len
sentence, the court may direct the defendant to lence. 
stand committed until the fine is paid. or the fine 
may be collected by execution as in civil cases. 

SEC. 87. Where any latitude is left as to the In wbat caleB 
amount of punishment for any offence, the jury who jury to fix 
try the offender shall in all cases fix the amount of amount of pun-

. h t Ishmenl. punls men. 
SEC. 88. The court may allow the jury to separate Jury allowed to 

for the purpose of obtaining sleep and refreshment, take refresb· 
baving first charged them to hold no conversation ment. 
relative to the pending trial. 

SEC. 89. Offenders who are found guilty shall be Offenders lia
liable for all the costs of the trial, including the fees ble for cost •. 
of the witnesses on the part of the prosecution. 

SEC. 90. Witnesses in criminal cases shall be en· Compensation 
titled to the same compensation as in civil actions.orwltneues. 
Where the prosecution fails, the costs, including the When costs to 
fees of the defendant's witnesses, shall be paid by be paid by co. 
the county. The witnesses in these cases shall Attendance of 
prove their attendance, and obtain from the witnesses to be 

clerk of the court a certificate thereof, and the ~~r:~fied by 
amount of compensation due them, which shall be e . 
allowed by the county commissioners. Where, from Omlliionsfrom 
nadvertence, a point material to the prosecution or Inadvertence. 
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defence of a cause has been omitted to be proved. 
the court may direct witnesses to be called to prove 
that point, at any time before the jury retire to con
sider their verdict. 

CHAPTER VI. 

What certalD SEC. 91. In all legislative acts and proceedings in 
wordllDlerls- this Territory, words indicative of the masculine 
I~tl~tbac~. gender shall be deemed to include the feminine, and 
:d ato I:cl:::'- the singular number shall be deemed to include the 

plural, wherever the circumstances of the case will 
admit. Thus, where, in any legislative provision, 
the word "penon" is used, the law shall be equally 
applicable to cases where several persons are con
cerned, and the words "he" or "him" being used, 
the law shall apply to cases where a female. or 
several persons together, have been concerned. 

Wblt tbe term SEC. 92. The term "felony" shall be understood 
.. relOD1" .ball to mean any crime for which the offender may be 
be uDderatood punished with death, or with imprisonment at hard 
to mean. lb' h . . a or. or ID t e penttenttary. 
ID wbat ca.e SEC. 93. No process or proceeding shall be 
process Ihall deemed void or invalid, on account of non-compli
Dot be deemed ance with any directory statute on the part of some 
~~~d~llo public officer, unless positively declared so by law: 

. Provided, that the process or proceeding can be so 

Faillq to eD
ter IDto recor
DlzaDce, de
JjDq UeDt to be 
committed. 

May bedla
cbarged apOD 
eDterlq IDtO 
sucb recogal-
zaDee. 

amended as not to oppress or surprise the party 
moving to quash or set them aside. 

SEC. 94. Where a persoll required to enter into 
recognizance for his appearance or good behaviour. 
shall fail to comply, the court, or magistrate having 
co!!,nizance of the case, shall commit the delinquent 
to jail until he comply, or until the expiration of the 
time for which such recognizance would have been 
in force. 

SEC. 95. The person thus committed may be dis
charged by the court or magistrate so committing 
him. or by any justice of the peace of the county, 
upon his entering into a recognizance in the manner 
required. 

What tbe mU- SEC. 96. When a person is committed for want of 
tim". Iball bail, the mittimU8 shall state that fact, and also the 

amount of the: bail required. 
BalllD capital SEC. 97. Where there is a reasonable presumption 

that a capital crime has been committed, the 

Itate. 

cuea. 
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offender can only be admitted to bail by a judge of 
the supreme court. In all other cases, a justice of In other cases. 
the peace shall have power to let to bail. 

SEC. 98. Where a 'person committed to jail shall PerllOnl 
be brought up on halJe08 corpus, the judge or court, brourbt up on 
before whom he may be brought, shall have power1&abp MUCfDrpb"" 

. d' h I b .\ . . th owero t e to recommit, ISC arge, et to ai, or mitigate e judge and 
bail already required. court. 

SEC. 99. Recognizances in open court need not be Recornizancea 
reduced to writing at full length, but merely a min- In open court. 
ute thereof entered upon the record of the court. In Ike. 
other cases, they shall be written out and subscribed 
by the parties to be bound thereby. 

SEC. 100. The governor may affix what conditions. GOYernor may 
limitations, or restrictions he may think proper to affix condl
any pardon he shall grant, leaving the convict the tiona, Ikc., to 
privilege of accepting or refusing the pardon upon =~.par
these terms. 

SEC. 101. Upon the breach of any of the essential On breach of a 
conditions of a recognizance, the county comlnission- recognizance, 
ers of the proper county may institute a suit thereon, countiY COl m. 
. h d' . f h . f h h \ mas nit tute 10 t e Istrlct court 0 t elr county, or t e woe a lult. 
penalty specified in such recognizance, and the 
amount, when recovered, shall be appropriated to 
the use of the county. But judgment shall not go Proviso touch· 
against the defendant, or any of his sureties, for non- inr judrment 
appearance at any court, if the jury, before whom the for non·appear
cause is tried, shall find that there is sufficient ex- ance. 
cuse therefor. 

SEc. 102 All criminal process, issued by justices Criminal pro
of the peace, shall be directed to the sheriff or any cea. may be dl
constable of the proper county, or it may be directed rected to olli-

. h' d cers, or to prl-to any private person t erem name . nte persona 
SEC. ] 03. I n cases of bail, the securities may surren- When ball . 

der their principal to the sheriff, in exoneration of may surrender 
themselves. at any time before a breach of the con- theIr principal. 
ditions of the recognizance. 

SEC. 104. The judgments and orders of justices of Sheriff or con· 
the peace, in criminal cases, shall be executed by any stable to exe
sheriff or constable of the county who may be called cu~eorden.&c. 

f h ' of Justices 01 
on or t at purpose. the peace in 

SEC. 105. Persons injured by the commission Oferlmlnal case •. 
any crime may maintain a civil action for that injury, Parties Injured 
notwithstanding the offender may have been con. not barred froID 

. d f h . .. I . maintaining vlcle or t e same ID a cnmma prosecutIon. civil action 
SEC. 106. For this purpose, where the offender is In what c~. 

sentenced to imprisonment for more than six months, action may be 
or when he cannot be found the action may be com- commenced b, , attach ment. 
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menced by attachment, and conducted as in other 
cases. If found, he may be arrested on capias, and 
held to bail at any time after conviction in the crim
inal trial. 

:Service of pro- SEC. 10i. J n serving any process, the officer shall 
Cetl. read the same to the person on whom it is to be 

served, or inform him of its contents, and. if required, 
furnish him with a copy thereof,after having informed 
him of his right in this particular. 

SeYeral de- SEC. lOS. Where several defendanh are tried 
fendllltl tried jointly, anyone or more of them may brin,," a writ of 
jointly. one or t' • f . f ~ d 
mor mar cer 'lOran, or 0 error, or move 10 arrest 0 JU gment, 
brl~ writ of or for a new trial. But those of their co-defendants 

.c".tior'lIri. &c. who refuse to join in such motions shall reap no ben-
efit therefrom. 

Power and SEC. 109. The power and practice of the courts in 
practice of. criminal matters shall (except so far as herein modi
court. In crimi· fied) remain the same as they have heretofore been, 
na! matter.. d h 11 f . bl b d "d an sa, as ar as practaca e, e ma e to COlnel e 

with the corresponding practice in civil cases. 
Certain lec' SEC. 110. The second, third, fourth, and fifth sec
tiona of III act. tions of the act passed by the governor and judges of 
passedbrtbe h T' f M' h' 'tl d"A f h -territorial go. t e erratory 0 IC agan, entl enact or t e 
verDment of limitation of suits on penal statutes, criminal prose
Mlcblgan. re- cutions, and actions at . law," adopted May 15, 1820, 
pealed. are hereby repealed. 

Affidavit. 

CHAPTER VII. 

FU1'1n8 to be used in criminnl proceedi1UJ8. 

SEC. 111. The following, or other equivalent forms, 
shall be deemed sufficiently technical and correct in 
all cases to which they apply. 

In proceedings to prevent the commmum of offenca. 

AFFIDAVIT. 

SEC. 112. Territory of Iowa -- county ss. A. B., 
being duly sworn, says that M. N., of said county, 
has threatened to kill him, the said deponent, [or if 
the threat were to commit any other offence, either 
against A. B. or his property, or against any other 
person, or his property, let it be stated accordingly] 
and that he the said A. B. verily believes that, unless 
measures are taken to prevent him, there are suffi-
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(ielt grounds to apprehend that he will carry those 
threats into execution. 

Sworn to and subscribed this -- day of -- A. D. 
IS- before Rle. 

E. F. Justice of the peace. 
A. B. 

WARRANT. 

SEC. 113. Territory of Iowa county 8S. Warrult. 
To the sheriff or any constable of said county.-It 

having been made satisfactorily to appear to me, by 
the affidavit of A. B., [and C. D. (if other affidavits 
were taken)] that M. N. has threatened to [here 
describe the offence threatened] and there is suf-
ficient reason to apprehend that, unless restrained, 
he will carry those threats into execution. These 
are therefore, in the name of the United States, to 
command you that you arrest the said M. N., if he 
be found in your county, and bring him forthwith 
before me at my office in --, or before some justice 
of the county aforesaid, to answer the charges 
against him. 

Given under my hand, this -- day of --18-. 
E. T. Justice of the peace. 

RECOG NIZANCE. 

SEC. 114. Be it remembered that, on the --day RecopilaDce. 
of-A. D. 18-, before me personally came M. N. 
and J. S., and acknowledged themselves to owe to 
the United States -- dollars each. 

The condition of this recognizance is such, that if 
the said M. N. shall personally appear at the district 
court of said county, on the first day of the next 
term thereof, and abide the judgment of said court, 
and not depart without the leave of the same, and 
in the mean time shall keep the peace towards A. 
B. of said county, and in particular shall not com
mit [here state the crime threatened as sworn to in 
the affidavit] then this recognizance to be void, 
otherwise of force. 

[L. s. ] 
J. S. [ L. s. ] 
M.N. 

Taken and acknowledged before me, this -- day 
of-A. D.18-. 

E. F. Justice of the peace. 
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MITTIMUS OR COMMITMENT. 

SEC. 115. Territory of Iowa county ss. 
To the keeper of the jail of said county: It hav

ing been sufficiently proved to me, that M. N. has 
threatened to kill one A. B. [or whatever else the 
crime threatened may chance to be] and that there 
is reason to ap.yrehend that, unless effectually 
restrained, he wlI carry his threat into execution .. 
the said M. N. was directed by me to find security 
for his good behaviour. in the sum of -- dollars. 
which he has failed to do. These are therefore. in 
the name of the United States, to command you to 
receive the said M. N. into your custody, in the jail 
of the county aforesaid. there to remain until dis
charged by due course of law. 

Given under my hand, this -- day of --A. D. 
18-. 

E. F. Justice of the peace. 

SUBPCENA. 

SEC. 116. Territory of Iowa county ss. 
To the sheriff or any constable of the county afore

said: In the name of the United States of America, 
you are hereby commanded to summon G. H. and 
J. K. to appear before me, at -- forthwith, [or 
on -- next] to give testimony concerning a com
plaint made, on behalf of the United States, against 
M. N., who is charged with [here state the offence] 
Hereof fail not, and have you then and there this 
writ. 

E. F. Justice of the peace. 

In proceeding8 'lJJM1'6 o.ff'6nC68 M/V6 been committed. 

SEC. 117. The affidavit in this case should be the 
same as in section 113, except that it should charge 
the offence to have been committed by the person 
accused, within the county aforesaid, as deponent 
verily believes. 

WARRANT. 

SEC. 118. Territory of Iowa ---- county ss. 
To the sheriff or any constable of said county: It 

having been shown to me, by the affidavit of A. B. 
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s.c., that M. N. is guilty of murder, as deponent 
,oerily believes, by killing G. H., in the county afore
said, These are therefore, &c. [as in sec. 114.] 

SEC. 119. In case of search warrants, the officer Search war
should be directed to enter the house, described in rlllltl. 
the affidavit, "in the day time," except in a case 
where it is positively sworn that the property is con-
cealed there, when he should be duected to enter 
·'at any time whether by day or night." 

SEC. 120. [Commencement the same as in section Condition of 
115. Then proceed 1 The condition of this recogni- recocnizllIlceo 
zance is such, that if the said M. N. shall personally 
appear, at the district court of said county, on the 
first day of the next term thereof, and abide the 
judgment of said court, and not depart without the 
leave of the same, then this recogmzance to be void, 
otherwise of force. 

J. s. L. s. ] 
M. N. fL. s. ] 

Taken and acknowledged this --day of -
18 - before me. 

E. F. Justice of the peace. 
[The same form, with slight alteration, will answer 

in case of a recognizance taken by the sheraff, or 
other officer, making an arrest in vacation, after an 
indictment has been found.] 

MITTIMUS. 

SEC. 121. Territory of Iowa, --county ss. 
To the keeper of the jail of said county: It having 

been sufficiently proved to me, that M. N. has com
mitted murder, by killing one G. H., in the county 
aforesaid, [or whatever else the crime may be. In 
bailable cases state "the said M. N. was directed to 
find security for his good behaviour, in the sum of 
-- dollars, which he has failed to do,"] These are 
therefore [the same as in section 115.] 

INDICTMENT. 

Territory of Iowa, ----county S5. 
District court for said county,-term, A. D. 18-. 

The grand jurors, duly empanneled, in and for said 
county, upon their oath, present that M. N. [giving a 
more particular description if necessary] has com-

17 
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mitted the crime of murder, .[ or whatever else the 
crime may be] in the county aforesaid, for that the 
said M. N., on or about the --- day of ---, A. 
D. 18 -, in said county, with malice aforethought, did 
kill one G. H., by poisoning him [or state any other 
means by which death has been produced.] 

W. H. S. District Attorney. 

-Iutead of desc:rlbln.&' tbe crime by name a. In this form. It would be 
.ufficiant to cba~e .. follow •• "ba. been guilt)' of a ylolatlon of thl! aectlon 
of tbe act. entitled [deaerlbe tbe act. aod tbe time of ita approval."1 or tbe 
ollenee mlCht be cbarged In la.ulge corre.ponding to that ned In the .tat
ute wbere tbe .ame I, described. 

ApPROVED, January 4, 1839. 
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COURTS. 

AN ACT to autborize a .pedal term of tbe Di.trict Court iu M uecatine 
coant,. 

SEC. 1. B6 it enact6d bI eM Ooun.cil and H0'U86 of 
ZUpretJe1&tativetJ of eM T61'1'ifnry of iUUJa, That there Special term 
shall be held on the 10th day of the month of Janu- of dietrlctcoart 
ary A. D. 1839 at Bloomington in Muscatine county In Mascatine '. • .. ' . ' count,; wben 
a special term of the district court, for the tnal of to be beld. 
such criminal causes and informations as are, or may For wbat par
be. depending in the district court of said county. posee 

SEC. 2. It shall be the duty of the sheriff of said Daty of eherlt. 
county to summon the legal number of jurors, in such 
cases. to be in attendance on said court, giving them 
at least two days notice of the time and place where Notice to ju-
they are required to meet. rorl. 

ApPROVED, January 12th. 1839. 

COURTS. 

AN ACT for atabUlblq Coarb of Probate. 

SEC. 1. B6 it tmIJCt6d 1m eM Council and HOU86 qf 
Repre88ntativetJ of eM T61'1'itory of jqwa. That there CoarU of pro
shall be established, in each organized county, in this bateestabUlb
Territory. a court of record. to be styled the court of edlln tbe IIe~e
probate. to be held at the several seats of justice, of :a:~:: ze 
their respective counties; the jurisdiction whereof 
shall be' co-extensive with the limits of the county. 
in which the judges shall be respectively appointed. 

SEC. 2. There shall be appointed. in each of the JudlGS to be 
organized counties in this Territory. some fit person, appointed. 
as judge of said court, who shall hold his office for ~erm of ler
the term of three years. And the said judges of pro- y ceo 
bate shall severally have such jurisdiction over the Jarildlctlon 
estates of testators. or intestates, and such other 
matters. as they may be. or now are. invested with by 
law; and they shall, before entering on the duties of 
their respective offices, take an oath to support the Oath to be 
constitution of the United States of America. and taken. 
faithfully and impartially to discharge the duties re-
quired of them by law; and it shall be the duty of 
such judge of probate, before he shall enter on the 
duties of his office, to cause a record of said oath, And recorded. 
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and by whom administered. 'to be filed in the office 
of the clerk of the district court, of the proper county. 

Courts to be SEC. 3. The said courts shall sit, in their respect
beld monthly. ive counties, on the first Mondays in every month, 

and at such other times, as extraordinary circum
stances may require, and continue open until the 
business before them shall be disposed of. The 

Seal. said courts shall have a seal. an9 may issue all pro-
Process. cess necc:ssary. under the hand and seal of the judge, 

and all such process shall bear date when issued. 
ProceedlDls to The said judge shall record all his proceedings. at 
be recorded. length. in a book. or books. by him for that purpose 
~~~w::::ty furnished: for all necessary boo~s, .so furnished, and 
treasury for for such seal. the county comnllssJOners. of the re
boo.ll and leal. spective counties. shall aJlow the jud~e of probate a 

reasonable compensation. to be paid out of the 
county treasury. 

Appeal or writ SEC. 4. All matters of law and of fact. shall be de
of error to dis- termined by said court. when properly before it. and. 
trlct court. in all cases. an appeal. or writ of error. shall I ie to 

the district court of the county. to be prosecuted 
in the same manner as appeals and writs of error 
are. or hereafter may be directed to be prosecuted. 

Writs of error from the decisions of justices of the peace; and writs 
from district of error may also be prosecuted from the decisions 
court to IU- of the district court to the supreme court, as in other 
preme court. 

cases. 
AppoiDtmeDtl SEC. 5. When any judge of probate shall die. 
to be made by resign, refuse to qualify. or be removed from office. 
the 10verDor or the office shall be otherwise vacated, during the 
during tbe re- • • 
cen of tbe as- recess of the legtslattve assembly, the governor 
lembly. shall commission some fit person to fill such vacancy, 

and the person so commissioned shall continue in 
office, until the end of the next session of the legis· 
lative assembly thereafter. 

SEC. 6. The said judges of probate shall be en
Feeaandcom- titled to such fees and compensation as now are, or, 
penntion. hereafter may be. provided by law. 
Temporary SEC. 7. That, until proper seals are provided, by 
leal. the commissioners, a temporary seal may be used as 

a seal of said court. 
ApPROVED, January 17. 1839. 
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COURTS . 

• o\N ACT Ib:inrtbe terme of tb. Supreme and District Court. of tbe 
Territory of Iowa. and for other purposes. 

SEC. 1. Be it enact6d by tM Oouncil and Howe of 
.Repl'e8entativ~ of eM Territory of iowa, That there Supreme court. 
shall be two term.s of the supreme court held Two terms in 
annually, at the seat of government of said Territory. ~~h f earei 
commencing on the first Monrlays in July and De-wh;:::be 
cember. respectively. bolden. 

SEC. 2. The terms of the district courts, in each of Terms of dis· 
the organized counties of this Territory shall com- triet court in . 'eaeb county. 
mence as follows. ,n each year. wben to com· 

In Henry county, on the first Mondays of April menee. 
and August. Henry. 

In Van Buren county, on the second Mondays of Van Buren. 
April and August. 

In Lee county, on the fourth Mondays of April Lee. 
and August. 

In Des Moines county, on the first Mondays of Des Molnea. 
May and September. 

In Johnson county, on the second Mondays of Jobnson. 
May and September. 

In Cedar county, on the third Mondays in May Cedar. 
and September. 

In Scott county, on the fourth Mondays in May Scott. 
and September. 

In Muscatine county, on the first Mondays in June MUleatlne. 
and October. 

In Louisa county, on the second Mondays in June Louisa. 
and October. 

In Slaughter county. on the third MORdays in June Slaughter. 
and October. (now Walb· 

In Clavton county, on the first Mondays of Aprillcllil ton.) 
d S • b a,ton. an eptem er. 
In Jackson county. on the second Mondays of Jackson. 

April and September. 
In Du Buque county, on the third Mondays of Du Buque. 

April and September. 
SEC. 3. The counties of Henry. Van Buren, Lee, Firat judicial 

and Des Moines, shall compose the first judicial dlatrlct. Com· 
district, and Charles 1\1 ason is assigned to the same pOledlof wbat 

d · . . d h f count '1. as Istnct JU ge t ereo . Cblef jUltlce 
The counties of Louisa, Muscatine, Cedar, John- Maaon. 

~on.' .and. Sl.aughter, shall c?mpose. the second Second judicial 
JudICial dlstrtCt, and Joseph W Ilhams IS hereby as- dlltrlct. Com· 
. d h d' . . d h f pOledofwbat stgne to t e same as Istnct JU ge t ereo . countle •. 
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)lr.Jaltlcl The counties of Jackson, Du Buque, Scott, and 
Wlllia~l. Clayton, shall compose the third judicial district, 
Third Jadlclel and Thomas S. Wilson is assigned to the same as 
dlltrlct. Com· d' . . d h f ' POled of wbat Istnct JU ge t ereo. 
coaDtlel. SEC. 4. For judicial purposes, the county of Lin~ 
)lr. jUltlee is hereby attached to the county of Johnson, the 
CWIlIODI' county ofdones to the county of Cedar, and the 

oUDt elat- f l' h f S taebed tooth county 0 IDton to t e county 0 cotto . 
couDtlel for j:~ SEC. 5. The chief justice and the associate judges 
dlclelparpoles. may exchange districts as often as they may agree 
Judgelma, to do the same, and in case of the absence of one of 
;~~~:~~:- the judges from the Territory, or sickness, it shall 
meDt. ee- be competent for either of the judges to perform 
AbleDCe or district duties in the place, and during the absence, 
~lekDesl of of the proper judge of said district, proviikd the 
::~ce provided same does not conflict with, or interfere with, the 
D~t1el. proper duties of his own district. 
Pro"ilo. SEC. 6. If the judge fails to appear on the first 
~bHDce of day of the term of the court, in any of the before-
~~~rnmeDtl mentioned counties, the co~rt shall be adjourned, 
tbuloccalloD- from day to day, not exceedlDg three days. 
ed. SEC. 7. No suits, writs, indictments, recognizances, 
LlmltatioD. informations, declarations, plea, or other process or 
Proees:tDd proceedings, returnable to the supreme or any of 
~=~: b:tr:~ld. the district courts of this Territory, shall abate, be 

made void, or in any wise affected, in consequence 
of any change of time of holding any of the said 
courts by the provisions of this act; but when the 
same may have issued, or may have been made re
turnable to any day, in accordance with the time of 
holding courts, before the fourth of July, A. D. 1838, 

Wbenmade or when they shall have been made returnable gen
returnable to erally to the next term of the court, in any of the 
tbe Dext term, said counties, on the return day, or the term left 
ae. blank, they shall be considered returnable to the 

term of the courts respectively named in this act, 
as the time for holding said court in said county; 

Jarorl. wltDes' and all jurors, witnesses, and other persons bound in 
H' aDd otber any way, or summoned to appear before the courts. 
periOD., in and for and of the beforementioned counties, at 
BoaDd to apo the next term thereof, shall be bound to appear at 
pear, ae. the time specified by this act, as the time for hold

ing said court. 
Special terml. 
DllCretloD of 
judee •. 

SEC. 8. Whenever the judge of any of said 
districts shall consider it necessary that a special 
term of the court should be held, in any of the 
counties in his district, for the trial of either crim-
inal or civil causes, he shall notify the sheriff of 
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said county of the same, and it shall be the duty of Criminal or 
said sheriff to put up, at each of the precincts in ch'l~ causes. 
said county, a notice of the time when said court Nollc~ to sber-
will ~ommence, at least three _wee~!i previous to said ~~ty of sberilf. 
speCIal term of the court: .Provided, 1unDeve, that Notice wbea 
said special term shall not conflict or interfere with to b~ given. 
the re~ular term of court, in any other county in ;rO.i'~' 
said dIstrict. Jurors shall be chosen, and notified, c:~~:~ a:~ 
as at the regular term of the courts. notified. 

SEC. ~. This act to be in force, and take effect, Wben tbis act 
from and after its passage. to take "ffect. 

ApPROVED, January 21st, 1839. 

CHANCERY. 

AN ACT relative to ProceedinrslD Cbancery. 

SEC. 1. Bdie enacted by the 00uMil and H()U86 of 
Representatives of the Territory of !moa, That the sev- Cbancery ju· 
eral district courts, within the different counties of riadiction 
this Territory, shall have exclusive original jurisdic- rranted to dis
tion of all matters in Chancery properly arising trleteourts. 
within their respective counties, in which a plain, 
adequate, and complete remedy cannot be had at 
law. 

SEC. 2. Either of said district courts at any stated Special cbaD' 
time thereof may appoint as many special chanceryeerytermlmay 
terms at any place WIthin the proper district as they be appointed. 
may deem expedient, and at such special terms 
may entertain jurisdiction of any case pending in 
any court within said district. 

SEC. :i. The proceedings in said courts, where JudICes may es· 
they are not regulated by the statutes of this Terri- tabUsh ~ule. of 
tory, shall be as prescribed by the judges thereof. but proceedlDr. 
shall in all matters of principle be made to conform 
to the known usages of courts of equity. except as 
othenvise provided by law. 

SEC. 4. All applications to the chancery side of Applications 
either of said courts shall be by petition, setting by pelitioD. 
forth the nature and grounds of such application. 
which shall be filed in the office of the clerk of such 
court. 

SEC 5. Said clerk shall thereupon issue a sum- Summon. to Is
mons to the defendants named in such petition, lue t~def~nd
commanding them to appear at the next term of the IDII. 

court and answer the petition of the complainant. 
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If the petition be filed in term time, the summons 
may be made returnable forthwith. 

SEC. 6. In other respects the said summons shall 
"ice, and re- as far as lracticable be made to conform to that 
tUrD. authorize for commencing proceedings at law, as 

well to, its form as to its service and return, and the 
proper officer shall be subject to the same liability 
for not duly serving it. 

Ita form, aer-

Wbere auit SEC. 7. Where there are several defendants, the 
may be inlti' suit may be instituted in the courts where either of 
tbuted when them resides, and the clerk of the court in said 
t ere are ,e,'e- • d' 
ral defendants, county may Issue process Ifected to any other 

In wbat case 
service of pro
ceIB to be 
sbown by affi
davit. 

county, which shall be served by the proper officer 
there and returned in the same manner as aforesaid. 

SEC. 8. Such process may be so served by any 
person whatever within this Territory, but if served 
by any other person than the proper officer, and 
within his own county, such service must be shown 
by affidavit. 

Notice of peti· SEC. 9. Where any of the defendants cannot be 
lion to be pub- found to be served as a foresaid, the plaintiff may 
dllSf~edt wben b cause notice of the pendency of the petition, con-

e scannol C .' b . f ' f h b' d found. tammg a rre statement 0 teo lect an prayer 
thereof, to be published for six weeks successively in 
some newspaper printed in the county where the 
petition is filed, if there be one, and if not, then in 
some newspaper printed at the seat of government 
of this Territory. Such notice shall be equivalent 
to a personal service, except as hereinafter other
wise declared. 

Caaelnwbicb a SEC. 10. The complainant may insert as many de
defendant may fendants in his petition as he may think proper, 
ba~e cOlta of though they claim under different titles; but if any of 
plaintiff. such defendants disclaim, he shall have his costs of 

the plaintiff, except when the court for special 
reasons shall otherwise decree. 

Proceedings SEC. 11. Where the heirs of any decedent are made 
aiainst heirs defendants, any of whose names are unknown to the 

complainant, they may be proceeded against without 
being named individually, and the court may make 
such order in relation to notice as they may deem 

Court may fix 
the time with
In whicb plea 

proper. 
SEC. 12. Where service shall have been affected by 

either of the methods aforesaid, the defendant shall 
be considered in court, and the court may by rule 

or anlwer to 
be filed. establish the times within which the answer or any 

other pleas of either party shall be filed. 
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SEC. 13. If the defendant shall not file his plea. If def'Hail to 
answer, or demurrer within the time limited as afore- file his plea. 
said the said court may at their discretion r~nder a &c .• coart may 

, • mate decree. 
decree thereon, or order the complamant to prove 
the allegations of his bIll, and such decree may then 
be made as the court shall think fit. . 

SEC. 14. Where the complainant conceives the Complainant 
plea of the defendant to be good, though not true. may reply to 
he may reply to, and take issue thereon, and pro- delfendand tt"t 

• peaan ae 
ceed as an case of an answer. Illue. 

SEC. 15. If the defendant file a demurrer and 01 demurrer 
answer, the complainilnt shall not proceed on the and anlwer. 

answer until the demurrer shall have been argued 
and disposed of. 

SEC. 16. I f the plea or demurrer of the defendant II plea or de· 
be overruled, no other plea or demurrer shall be murrer 01 der't 
thereafter received, but the complainant's petition overruled. 

may be taken as confessed. and the court !ilhall pro-
ceed to decree thereon; or in their discretion they 
may receive an anSWer on affidavit of merits and 
that such plea or demurrer was not filed tor the pur-
pOle of delay. 

SEC. 17. If the said plea or demurrer be allowed, Costl. 
the complainant shall pay costs; and if overruled, 
the defendant shall pay them. 

SEC. 18. If the plaintiff do not file his replication Repllcalion or 
or exceptions within the time fixed by the rules of exceptlone. 
court aforesaid, the cause shall stand for hearing on 
petition and answer. 

SEC. 19. Where exceptions shall be filed to an Order to refer 
answer, an order may be entered of course by the to a master In 
clerk either in term time or in vacation to refer the cbancery. Ap· 
'. '. peal from mal' 

same to a master m chancery, or the court Itself may ter'e report. 
decide upon the sufficiency of the answer, and an 
appeal shall in all cases be allowed from the master's 
report to the court. 

SEC. 20. The costs of the reference to the master Coet. of ref .. 
shall be paid by the complainant or defendant. ac- renee 
cording as the exceptions are overruled or the 
answer be adjudged insufficient. 

SEC. 21. Any defendant may swear or affirm to his Before whom 
answer before any master in chancery, or other per- defendant may 
son authorized to administer oaths in the county be Iworn. 

where the suit may be pending. 
SEC. 22. Where it is necessary for the defendant Wbat shall be 

to bring a new party before the court, he shall state Itated In def'ts 
it in his answer, and may insert therein interroga- answer relative 
t· f h' I d h to anew party. Ions or 1m to rep y to; an t ereupon a summons 

18 
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may be issued and other proceedings had as in case 
of other defendants. 

Del't.aftern· SEC. 28. The defendant in chancery, after filing 
Iiacbiunawer, his answer, may exhibit interrogations to the com
:::r~:~~ plainant, which shall be answered by him on oath or 
riel: affirmation, which answer shall have the same credit 
Complainant and effect as the like answer of a defendant. If the 
lailin. to an- com plainant shall not answer within the time fixed 
nero petition b h 1 f th h" . h 11 b d' to be dilmi.. y t e ru es 0 e court, IS petItIon s a e 15-
sed. missed with costs. 
Croal petition. SEC. 24. If a cross petition shall be filed by any 

defendant, he must put in his answer to the first 
petition before the defendant to the cross petition 
shall be compelled to answer. 

Ordera. com- SEC. 25. All orders common or special, by the con
mon or apecial, sent of parties or their sol icitors, shall be entered of 
to be entered . h h 1 k h h' . . wiui tbeclerk. cours~ WIt tee er ,wet er m term ttme or 10 

vacatton, 
Amendmenta. 

Wben cause 
Iball be deem· 
ed at iasue. 
Wbenus.er 
.ball be taken 
to be true on 
all pointa. 

SEC. 26. All amendments shall be made with or 
without costs, and upon such equitable terms, as the 
court shall direct. 

SEC. 27. Every cause: in a court of chancery shall 
be deemed at issue on filing a replication. 

SEC. 28. If a complainant proceed to a hearing on 
the petition and answer only, the answer shall be 
taken to be true on all points, and no evidence shall 
be received to contradict the same, unless it be mat
ter of record to which the answer refers and is prov-
able by the said record. 

Courta may die SEC. 29. If there be an issue as to any matter of 
rect an i •• ue fact which shall render the intervention of a jury 
for trial by a necessary, the courts rna. V direct an issue for the jury. 

trial of the same, and the verdict may be entered of 
record and made use of at the hearing of the cause. 

Pleadinp to be SEC. 80. All pleadings subsequent to the original 
sened on tbe petition shall be served on the opposite party, or 
oPPolite party. one of them where there are several. If such party 

Wilne ..... 

shall have appeared by a solicitor, the said service 
shall be made upon such solicitor. 

SEC. 31. Depositions may be taken in cases in 
chancery, under like circumstances and in the same 
manner as is provided in cases at law. 

SEC. 32. The court may examine witnesses orally, 
or may direct a master to take depositions in writing 
in such manner as they shall by rule prescribe. 

Compl't failiq SEC. 83. If the complainant or his solicitor shall 
to attend. bill not attend at the time appointed for the hearing of 
~::.e di.mi.· the cause, his bill shall be dismissed with cost. 
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SEC. 3ol. If the defendant shall not attend at the Del't failiq to 
time appointed for the hearing of the cause. the bill, attend,court to 

. answer. replication. documents, and proofs shall be mate decree. 
read, the witnesses examined, and the court there-
upon shall make such decree as they shall think 
equitable and just. 

SEC. 35. Any person having the possession of land, Suita concern· 
and claiming title thereto. may institute a suit against in,laud IDa, 
any other person setting up a claim thereto, for the be iuatltated. 
purpose of determining who is the real owner thereof. 

SEC. 36. If the petitioner shall substantiate his Caae ID wbicb 
title to such land, the defendant shall be decreed to defendaut .bail 
release to the complainant all claim thereto, and to b~ ~bar~ed 
pay the costs of the whole proceeding. But if the W I COl'. 
defendant by his answer shall disclaim all the title 
to such land and give a release to the petitioner, the 
defendant shall be entitled to costs unless the court Wbenenlitled 
shall otherwise order and decree. to COlli. 

SEC. 37. Where a decree shall be made against Petitioner lDay 
any defendant, upon whom the summons shall not be required to 
have been personally served the court before issu- live seeurit,ln . "certaln ca.ea. 
109 process to compel the performance of such 
decree, may require the petitioner to give security, 
in such sum as they may direct, conditioned that the 
said petitioner will abide and perform any order or 
decree of the court, obtained by said defendant in 
the manner hereinafter provided. 

SEC. 38. If no security be given as aforesaid, the II DO Itcuril, 
estate and effects of such defendant may, by orderalven, proper-
of the court, be. sequestered under the directio~ of::e :~::!~I:~. 
the court, to abide such order as they may thmk 
proper respecting the same, in case the said defend-
ant do not improve the opportunity provided in the 
next succeeding section. 

SEC. 39. In case such defendant, his heirs, devisees, Del't,bilbeir., 
executors, administrators, or assigns, as the case may &c .• ~a, be 
require, shall within six months after being notified :~:~~t~~i:~n_ 
of the decree aforesaid, and within two years after al petition. 
such decree shall have been made,' petition the court Subaequent 
to set aside said decree, and payor secure to be paid proceedinll. 
such costs as the court may think proper to direct, 
then in such case the person so petitioning may be 
permitted to appear and answer the complainant's 
original petition, and such proceedings shall there-
upon be had as if said ddendant had appeared in 
due season and no decree had been made; but the Title of a boliO 

title to any real or personal estate the subject of the~ purcbuer 
former decree, which by it, or in consequence of it, :~~ to beafleet-
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shall have passed into the hands of a 1xm4.fUk pur
chaser. shall not be affected by any proceedings 
under this section. 

De!'t may file SEC. 40. Or such defendant may, within the times 
bis petition for aforesaid, file his petition in the said court for an 
anaccount.&c. account and settlement of the amount which was 

really due and owing to the complainant at the 
time of the decree, and to compel the said complain
ant to refund what he may wrongfully have recovered 
and received. together with interest from the time of 
the receipt thereof with costs of suit. In either of 
the cases mentioned in this or the preceding sections, 
the court may make such final decree in the premises 
as justice requires. 

De!'t failiog to SEC. 41. In case neither of the measures provided 
adopt either in the two preceding sections be adopted and pur
~ea8tUr~. de· sued by the defendant within the times therein pre
fir:e:. e con· scribed, the decree shall be confirmed, which con-

firmation shall relate back to the time of making such 
decree, and such decree shall be executed and per
formed as in cases where the defendant shall have duly 
appeared. . 

Decree to have SEC. 42. A decree of a court of chancery shall 
the force of a have the same operation, force, and effect, from the 
judgment at time of its being pronounced, as a judgment at law. 
~~itlon. an· SEC. 43 It shall not be necessary to enroll any 
swer. aDd all decree or dismission in a court of chancery, but im
~the, proceed· mediately after any decree shall have been pro
~~ ~o bf k' nounced the petition, answer, and all other proceed
o~ce'.n c er Sings in the cause shall be attached together by the 

clerk of the court and filed in his office, together 
with a fair engrossed copy of such decree or dis
mission, and also the report and decretal order 
therein, but without any recital of the pleadings; 
and after the same is signed by the court, the clerk 
shall annex it to the petition, answer, and pleadings, 
which shall be of the like effect as if the same had 
been enrolled. 

Party failing SEC. 44. When a decree shall be made for a con
to comply wltb veyance, release, or acquittance in any court of 
decree tor con· chancery and the party against whom the said de-
nyance.re· h 11' f '1 1 h . h b h . le.se or acquit· cree s a pass al s to comp y t erewlt y t e time 
tance. appointed, such decree shall be considered and 

taken in all courts of law and equity to have the 
same operation and effect and be as available as if 
the conveyance, release, or acquittance had been 
executed conformably~to such decree. 
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SEC. 45. Where a decree in chancery is made in Wbere decree 
relation to any real estate lying in a different county to be recorded 
from that wherein such decree was rendered, said to operate as a 
d . d l' h 1 lien. ecree, m or er to operate as a Jen upon suc rea 
estate, must be recorded in the office of the register 
of deeds in the county where the real estate shall be 
situated. 

SEC. 46. Whenever a bill shall be filed for a fore- Decree for sale 
closure of a mortgage, the court may decree a sale of mortgaged 
of the mortgaged premises, or such part thereof as premises. 

may be sufficient to satisfy the mortgage. 
SHC. 47. All sales of real estate under the decree Sales of real 

of a court of chancery shall be made by the sheriff eltale to be 
of the county where the premi!\es lie, unless other- ;:ade by sber· 
wise directed in said decree. . 

SEC. 48. Deeds shall thereupon be executed by By whom 
the person conducting such sale. which shall be valid deeds shall be 
and binding against all persons who are bound by executed. 

the decree ot the court. 
SEC. 49. The proceeds of such sale, after payment Proceeds to be 

of the debt and costs. shall be brought into court for brought into 
the use of the person who may be entitled thereto, court. 

subject to the order ot the court. 
SEC. 50. If such proceeds shall be insufficient to If proceeds in· 

satisfy said debt and costs, the person conducting lufficient eu· 
such sale shall return that fact to the court, and ~utlon ma), 
thereupon execution may issue against any property Isue. 

of the defendant as in actions at law. 
SEC. 51. No suit in chancery shall abate by reason Suit nol to 

of the death of some of the complainants or defend- abate by ~eath 
ants where the cause of action will admit ot sur- of partleuf . 

. 'h' b' h d h f h cause of action vlvors IP; ut m case t e eat 0 suc persons lurvlVI!. 
shall be suggel"ted and satisfactorily shown to the 
court, the said suit shall proceed in tavor of or 
against the survivors as the case may require. 

SEC. f,2. If the cause of action will not admit of Proceedings 
survivorship, the suit (in case of the d~ath ot a de- wben cau,e of 
fendant) shall abate only as to the persons so dying action .. iII not 

f 'd d hi' d admit of our· as a oresal ,an t e comp amant may procee vivorlblp. 
without reviving the suit against the representatives 
of the deceased. or against any other person who 
shall have become interested therein by reason of 
such death, but no order or decree of the court shall 
bind a person not a party thereto. 

SEC. 63. But if the complainant prefers making In wbat case 
the representatives of the deceased party, or any court may ur' 
other person who shall have become interested in deudult t? d 

h h h · atan re"I.e • consequence of suc deat ,a party to suc SUit, no 

.. " 
Digitized by Google 



144 

petition of revivor shall be necessary, but the court 
may order the suit to stand revived. 

Partin ID ID' SEC. 54:. If the representatives of the deceased 
tereat falllDIr to party, or the parties in interest by reason of such 
::~' :~~ . death, shall not appear and put in their answer, or 
of~e ec ere signify their disclaimer of the suit within the time 

. to be fixed by the court, the complainant may cause 
their appearance to be entered, and in such case the 
answer of the deceased pllrty, if one shall have been 
put in, shall be deemed the answer of the new 
parties aforesaid, and if no such answer shall have 
been put in, the petition of the complainant shall be 
taken as confessed against such new parties as 
aforesaid. 

WheD persoD. SEC. 55. If any of the complainants shall die 
IDterested may pending a suit wherein the cause of action shall not 
be eDte~ed aa survive, the persons interested by such death may. 
complaIDIDt.. ffid' h f d . . b on a aVlt t ereo an motion 10 open court, e 

entered as com'plainants in the suit, and may be 
permitted to amend the petition as their interests 
may require upon the payment of the costs oc
casioned by such amendment. To this amendment 
the defendants shall answer, and the suit shall pro
ceed as in ordinary cases. 

Failing to do SEC. 56. In case the persons interested, in conse-
10, aunl"IDIr quence of the death of one of the complainants 
complalDaDt aforesaid shall not within ninety days after such 
bow to proceed. ' • 

death cause themselves to be entered as complalO-
ants, as provided in the rreceding section, then the 
surviving complainant, i there be one, may insert 
his name as complainant in the suit and the cause 
shall proceed as In ordinary cases. 

Rule. for pro· SEC. 57. The courts may make rules for proceed
ceedIDg •• IDd ings in taking a petition as confessed, and also for 
ID wbat cues the proceedings necessary to entitle either party to 

a decree or order of such court against the opposite 
party by default, in every case not otherwise pro
vided for by law. 

Powertomate, SEC. 58. The court from time to time may make. 
ameDd. or reo alter, amend, or revoke any rule of practice so as to 
yote rule. of obviate doubts, advance ]'ustice, and expedite suits. 
practice. 

in the said court, provided the same be not contrary 
to law. 

Orders of refe- SEC. 59. Any judge in vacation may make orders 
reace to a mu' of reference to a master in any cause depending in 
ter ID vacatloD. chancery which is ready for such reference but the 
Notice to the. .' 
0PPollte party. party applylOg for such order must have given rea-

sonable notice to the opposite party, or his solicitor, 

Digitized by Google 



145 

of the time and place at which the application for 
such order will be made. 

SBC. 60. The said courts shall have power to en- Power to eD
force their decrees and orders by attachment, force decreea 
sequestration, or by such final process against the ~ attacbmeDt. 
property or person of the defendant as may be had . 
on a jUdgment at law. 

SEC. 61. Such process shall be obeyed, executed,lD wbat maD
and returned, by the sheriff or other officer to whom Der procea. to 
it shall have been directed, in like manner and be executed 

d h 1 . . 'd d . f aad returDed. un er t e same pena ties as IS provi e In cases 0 
process issuing from a court of law. 

SEC. 62. In all casc::s where judgments at law or Wbat IDter.ltl 
decrees in chancery may have been obtained and may bClubject· 
rendered a~ainst any person who shall not have ed to tbe. pay-. '.. meDt of Jude' 
property su Ject to levy on execution sufficient to meDt.or de-
satisfy such jUdgment or decree, but who may have creea 
any equitable interest in real estate, or any interest 
or stock in any incorporated company, or any 
money, contracts, judgments, decrees, debts, or 
choses in action, due to him, or which may become 
due, or moneys, goods, and effects in the hands or 
possession of any person or body corporate, the 
same may be subjected in chancery to the payment 
of such judgment or decree. 

SBC. 63. Applications may be made to the ApplicatloDI 
court, in the county where such judgment or decree tocourtfortbat 
was rendered, or where said lands lie, to subject all purpOle. 
or any of the interests enumerated in the preceding 
section to the payment of the judgment or decree 
aforesaid, according to the usual course of proceed-
ing and known usages of courts of chancery. 

SEC. 64. The said courts shall decree sales and Court. to de
enforce all necessary transfers and conveyances to cree .alel aDd 
vest in any person purchasing or taking under such eDforce tbe De' 
d 11 h . 'h . 1 d . f h 'd cessary traDI' ecree, ate rig t, tit e, an Interest 0 t e sal fer •. &tc, 
debtor in the interests sold or the subject of the de-
cree, at the time of the service of process in such 
case. to be held in the same manner such debtor 
held the same. 

SBc.65. The sale of all equitable interests in real Salel of equl
estate shall be conducted as far as practicable in the table IDterelt •. 
same manner as is provided by law for the sale of 
real estate. 

SEC. 66. Where a suit in chancery is brought for Writ of at
the recovery of any money or damages, a writ of tacbmeDt. 
attachment may be issued under the same circum-
stances and upon like conditions as in actions at 
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law; and the proceedings against garnishees and in 
all other respects shall. as far as the nature of the 
case will admit, be :nade to conform to the corre-
sponding proceedings in actions at law. 

SEt:. 67. Any party complaining of any decree 
made by a district court, may appeal therefrom to 
the supreme court within thirty days from the time 
such decree shall have been entered in the minutes 
of the court. 

Notice to op· SEC. ti8. Every such appeal shall be made by 
pOlite party, serving notice thereof on the solicitor of the opposite 
and clerk. party, and on the clerk of the court where the de-

cree was entered. 
Clerk to certl· SEC. 69. Upon being served with such notice, 
fy forthwith. said clerk shall forthwith certify up to the clerk of 

the supreme court all the papers and proofs in the 
cause, which may be in his possession together with 
a transcript of the record in the cause. 

Not to stay SEC. 70. Such appeal shall not operate as a stay 
proceedings of proceedings upon the decree, unless the appellant 
unleBlappel· will give security in such sum as a judge of the 
lant give seeu· h II d' d·' d rit), supreme court s a Irect, con Itlone to pay, 

. satisfy, and perform the decree or final order of the 
supreme court, and all costs, in case the decree or 
final order of the district court shall be affirmed. 

11 deeree al· 
firmed. court 
may award 
dam.es. 

No lien to be 
vacated b)' 
luch appeal. 

SEC. 71. If such decree or final order shall be af
firmed as aforesaid. the supreme court may award 
such damages against the appellant as they may 
think proper, not exceeding twenty-five per cent on 
the amount of the money or other subject matter of 
such decree. 

SEC. 72. No lien created by the decree of a district 
court shall be vacated or removed by the appeal 
aforesaid, but shall remain until the final adjudica
tion of the cause in the supreme court. 

Petitions for a SEC. 73. Petitions for a rehearing shall be signed 
rehearing. by counsel and preferred within thirty days after 

the making of an order on the hearing; and the 
prayer of such petitions shall be allowed at the dis
cretion of the court that made the said order, or of 
a judge thereof if in vacation. 

Petition forre· SEC. 74. Any person who was a party to a decree 
view wltbln of a court of chancery, his heirs, executors, or ad
five yea,.. ministrators, may file a petition for a review of the 

proceedings in which such former decree was ren
Clered, at any time within five years next after ren
dering such decree. 
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SEC. 75. If the petition for a review be broughtcuelnwbleh 
upon errors of law appearing in the body of the de-It ma, be filed 
cree or proceedings themselves, it may be filed as alorlliual. 
an original proceeding in chancery as a matter of 
course. 

SEC. 76. But if the petition for review be brou~ht In wbicb It 
upon the discovery of new matter since the hearmg ma, be filed 
on the former decree, it shall only be filed with the witb leaye of 
leave of the court to which the same is exhibited. court. 

SEC. 77. In either case the court, on motion, may Coart Jaa, Ita, 
at their discretion stay their proceedings on the proceedlnp. 
former decree until the further order of the court, 
or until a final decree is made on the petition for 
review. 

SEC. 78. The motion to stay proceedings must be Wben motion 
made at the term at which the petition for review is to be .. ade for 
exhibited and (with leave) filed, or if filed in vaca. tbat parpose. 
tion, then at the next succeeding term. 

SEC. 79. If rroceedings are decreed to be stayed, If Ita,ed, se
the court shal require security to be first given as curlt' to be 
in case of appeals. liyen. 

SEC. SO. If proceedings are not stayed by order of Unot Ita,ed, 
the court, the party against whom such former decree former decree 
was rendered shall fully comply therewith, and the to be complied 

'f h d' .. wltb. court may, I t ey eem It necessary, require security COition petl. 
for costs to be given on the petition for review. tlon for rnlew. 

SEC. 81. The several district courts, or any judge Writs of In
of the supreme court, in vacation, may grant writs junction. 
of injunction in cases allowed by the general usages 
of courts of equity. . 

Sac. 82. In all casel the person making application Securit' to be 
for an injunction must give sufficient security in such IiYen b, appll· 
amount as the court or judge shall direct, conditioned cant. 
that the complainant will compensate the defendant 
for all damages he may sustain in consequence of the 
injunction having been granted without sufficient 
cause. 

Sac. 83. If the injunction be to stay proceedings If to Ita, pro
at law, the bond, in addition to the requirements of ceedln,. at 
the preceding section shall be conditioned to pay law, condition 
all money and costs' due or to become due to the of bond. 
plaintiff at law. 

Sac. 84. The writ of injunction may be directed Teet and ..... 
and tested like a summons, and served by the vice of writ. 
proper officer in the same manner as a summons. 

SEC. 85. If such injunction be disobeyed, the court Attacbment 
or judge by whom it was granted may direct an ma, iu.e for 
attachment to be issued to bring the person guilty contempt. 

18 
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of the contempt forthwith before the said court or 
judge; and unless sufficient cause to the contrary be 
then shown, the offending party may be punished 

Fiae and lID- by fine not exceeding two hundred and fifty dollars, 
prlsoameat. and by imprisonment until the offender shall give 

MotloJa to die 
10lYe DjIlDC
lioD or to dis
'Di •• proceed-
JDII'S. 
Alidaylt, by 
complllDRDt. 

to said court or judge satisfactory security that he 
will do so, or until he be otherwise legally discharged. 

SEC. 86. After filing his answer, the defendant at 
any general or special term may move for a dis
solution of the injunction, or he may move to dismiss 
the proceedings without filing such answer. 

SEC. 87. The court upon the motion to dissolve 
may receive affidavits on the part of the complainant, 
and may make such order in the premises as they 
may deem llroper. 

COllrt may reo SEC. 88. The court in continuing or dissolving the 
qllire secllrity injunction may require such security from either 
from eltber party, or impose such other terms and conditions, as 
part,. may be deemed just and equitable. 
Wrl .. of !If 
_to 

PetltioD and 
.lidult. 

ID wbat calel 
writ to be 
granted. 

Writ may be 
dilcbarred If 
del't giye le
carlt" &:c. 

SEC. 89. Either of the district courts, or any judge 
of the supreme court, may grant writs of M ea:«&t to 
prevent the departure of any defendant out of this 
Territory, until security be given to perform the 
decree in the cause then pending: the amount and 
sufficiency of such security to be determined by any 
such court or judge. 

SEC. 90. No such writ shall be granted but upon 
petition filed, with an affidavit annexed of the truth 
of the allegations contained in said petition. 

SEC. 91. This writ being in the nature of equitable 
bail, shall not in general be granted upon a legal 
demand, nor under circumstances dissimilar to those 
which would entitle the plaintiff to bail at law. 

SEC. 92. I f the defendant by his answer shall sat
isfy the court or judge aforesaid that there is no 
reason for his restraint, or if he shall give security to 
perform the decree, the writ may be discharged, 
otherwise he shall be committed to jail in the same 
manner as when arrested by virtue of a capiatJ. 

PetitioDI to SEC. 93. Petitions in chancery for the purpose of 
perpetuale lei' perpetuating testimony shall set forth ~pecially the 
tlmOD,. subject matter relative to which such evidence is to 

be taken, and the names of the parties if known to 
the complainant, but if not known they shall be de
scribed as accurately as possible. Such parties shall 
be brought into court like defendants in other cases. 

Namel aDd ID- SEC. 94. Previous to the order for taking deposi
terroll'atorlelto tions to perpetuate testimony, the party applying 
be filed. 

Digitized by Google 



149 

therefor shall file with the court the names of the 
witnesses and the interrogatories to be propounded 
to each. The other party may file cross interroga- Croat iDter· 
tories. All which shall be forwarded to the person rOlfatorle. ma, 
who is to take the depositions, and returns made in be filed. 

the same manner as provided for taking depositions 
in suits at law already pending. 

SEC. 95. The original depositions, or a certified DepositloD. to 
copy thereof, shall be evidence in any suit in law or be eyldeDce. 
equity which may be thereafter litigated between 
the parties to such petition, or their privies, relative 
to the subject matter thereof, provided the deponent 
cannot be obtained to testify. 

SEC. 96. After filing a petition in chancery to Furtber pro

perpetuate testimony, or otherwise, and upon proof ceed1np ID re
that either party will be in danger of losing the tes- ~~::::. to depo-
timony of any witness by death, removal, or bodily . 
infirmity, and also that the other 'party has received 
reasonable notice of the time and place of making 
the application, the court, or any judge thereof in 
vacation, may make and cause to be filed among the 
records in such cause an order for taking the deposi-
tion thus sought for and deemed necessary, in such 
manner as the said court or judge shall deem proper; 
and in case such witness cannot be procured at the 
regular time of taking testimony in the cause, or if 
he shall then be incapable of testifying on account 
of mental or bodily infirmity, such deposition shall 
have the same force and effect as though it had been 
taken in the ordinary manner. 

ApPROVED, January 23, 1839. 

COURTS. 

AN ACT to autborlze tb. holdlq of the District Courtlln tbe couDty of 
JellerloD. 

SEC. 1. Be it enI1Ated by the Oowncil and HOU8e of 
RepresentatiW8 of the Territo7"!J of IWJa, That the Dlltrlct court. 
time of holding the district courts, in the county of In JefterloD co. 
Jefferson, shall commence on the Thursdays pre- Time of bold
ceding the times of holding the district courts in IDIf tb ... me 
the county of Henry. preacrlbed. 

ApPROVED, January 25, 1839. 
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COURTS. 

AD Act defiDlq Crimea aDd PulabmeDb. 

Be it enacted by tM Council and HQUM of 
Code of crlml- Repre8e1l.tatiVe8 of tM Territory of luwa, That the 
Dal jurllpru- following shall, from and after the first day of June 
~e:: eetah- next, constitute the code of criminal jurisprudence 
I. of the Territory of Iowa. 

DefinitloD. 

FIRST DIVISION. 

OffenC88 agaimt tM pet'8lWIt8 of mdiv-idua18. 

MURDER. 

SEC. 1. Murder shall consist in the unlawful kill-
ing of a human being in the peace of the United 
States, with malice aforethought either expressed or 
implied. The unlawful killing may be perpetrated 
by poisoning, starving, drowning, stabbing. shoot
ing, or by any other of the various forms or means 
by which human nature may be overcome and death 
thereby occasioned. 

Espr.a malice SEC. 2. Express malice is that deliberate intention 
defined. unlawfully to take away the life of a fellow creature, 

which is manifested by external circumstances 
Punlabment. capable of proof. The punishment of any person 

convicted of the crime of murder shall be death. 
Malice Impli- SEC. 3. Malice shall be implied when no consider-
ed. able provocation appears, or when all the circum

stances of the killing show an abandoned and malig
nant heart. 

MANSLAUGHTER. 

DefinltiOD. SeE. 4. Manslaughter shall consist in the unlaw-
ful killing of a human betng without malice express 
or implied, and without any mixture of deliberation. 
It must be voluntary, upon a sudden heat of passion, 
caused by a provocation apparently sufficient to 
make the passion irresistible, or involuntary, in the 
commission of an unlawful act or a lawful act with
out due caution or circumspection. 

Volulltar, SEC. 5. In cases of voluntary manslaughter there 
lDualaaabter, must be a serious and highly provoking injury in

flicted upon the person killing, sufficient to excite 
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an irresistible passion in a reasonable person, or an 
attempt by the person killed to commit a serious 
personal injury on the person killing. 

SEC. 6. The killing must be the result of that Must be tbe re
sudden, violent impulse of passion supposed to be lult of ylolent 
irresistible, for if there should appear to have been paulon. 
an interval between the assault or provocation given 
and the killing, sufficient for the voice of reason and 
humanity to be heard, the killing shall be attributed 
to deliberate revenge, and punished as murder. 

SEC. 7. Involuntary manslaughter shall consist in IDYoluntarJ 
the killing of a human being without an intent so to lDanllaqhter 
do, in the commission of an unlawful act, or a lawful defined. 
act which probably might produce such a conse-
quence in an unlawful manner. Pf'()'/)ided alway8, 
That when such involuntary killing shall happen in 
the commission of an unlawful act, which in its con
sequences naturally tends to destroy the life of a 
human being, or is committed in the prosecution of 
a felonious intent, the offence shall be deemed and 
adjudged to be murder. 

SEC. 8. That in order to make the killing either Wbat sball 
murder or manslaughter, it is requisite that the per- constitute tbe 
son die within a year and a day after the stroke re- kll1lq eltber 

. d h f d h d .. d· h lDurderorlDu-celve or t e cause 0 eat a mlDlstere i \0 t e .lauabter. 
computation of which lime, the whole of the day on 
which the hurt was done or cause of death admin-
istered shall be reckoned the first. Every person 
convicted of the crime of manslaughter shall be 
punished by imprisonment for a term not exceeding PunlsblDeDtfor 
five years, and fined not exceeding one thousand lDanllaqbter. 
dollars. 

JUSTIFIABLE HOMICIDE. 

SEC. 9. Justifiable homicide shall consist in the Definition. 
killing of a human being in necessary self defence, 
or in defence of habitation, property, or person, 
against one who manifestly intends or endeavors by 
violence or surprise to commit a known felony, such 
as murder, rape, robbery, burglary, and the like, 
upon either person or property, or against any per-
son or persons who m'lnifestly intend or endeavor, 
in a violent, riotous, or tumultuous manner, to enter 
the habitation of another for the purpose of assault-
ing or offering personal violence to any person 
dwelling or being therein. 
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SEC. 10. A bare fear of any of these offences, to 
prevent which the homicide is alledged to have been 
committed, shall not be sufficient to justify the kill
ing. It must appear that the circumstances were 
sufficient to excite the fears of a reasonable person, 
and that the party killing really acted under the in
fluence of those fears, and not in a spirit of revenge. 

KIUIDC aDother SEC. 11. If a person kill another in self-defence. it 
iD s.lf defeDce. must appear that the danger was so urgent and 

pressing that in order to save his own life, or to pre
vent his receiving great bodily harm, the killing of 
the other was absolutely necessary; and it must ap
pear also, that the person killed was the assailant, 
or that the slayer had really and in good faith en
deavored to decline any further struggle before the 
mortal blow was given. 

ID wb.tcueaD SEC. 12. If an officer, in the execution of his office 
~lIicer Iball be in a criminal case, having legal process, be resisted 
Justified. and assaulted, he shall be justified if he kill the as-

Uuyoldable 
Dece •• lt,.. 

sailant. If an officer or private person attempt to 
take any person or persons charged with murder, 
rape, burglary, robbery, arson, perjury, forgery, 
counterfeiting, or other crime denominated felony by 
the common law, and he or they be resisted in the 
endeavor to take the person or persons accused, and 
to prevent the escape of the accused by reason of 
such resistance he, she, or they be killed, the officer 
or private person so killing shall be justified: Pro
vid«l, That such officer or private person, previous 
to such killing, shall have used all reasonable efforts 
to take the accused without success, and that from 
all probability there was no prospect of being able 
to prevent injury from such resistance and the con-
sequent escape of such accused person or persons. 

SEC. 13. Justifiable homicide may also consist in 
unavoidable necessity, without any will or desire, 
and without any inadvertence or negligence in the 
party killing. An officer, who in the execution of 
public justice puts a person to death in virtue of a 
Judgment of a competent court, shall be justified. 
Provided, That the officer in the performance of his 
duty must proceed according to the sentence of the 
court and the law of the land. 

EXCUSABLE HOMICIDE. 

DefillilioD. SEC. 14. Excusable homicide, by misadventure, is 
when a person is doing a lawful act without any in-
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tention of killing, yet unfortunately kills another; as 
where a man is at work with an axe, and the head 
flies off and kills a bystander; or where a parent is 
moderately correcting a child, or master his servant Inltancn. 
or scholar, or an officer punishing a criminal, and 
happens to occasion death. it shall be only misad
venture, for the act of correction was lawful; but if a 
parent or master exceed the bounds of moderation, 
or the officer the sentence under which he acts, either 
in the manner, the instrument, or quality of pun
ishment, and death ensue, it will be manslaughter, 
or murder, according to the circumstances of the 
case. 

SEC. 15. All other instances, which stand upon AI to otber in
the same footing of reason and justice as specified in stllllen. 
section fourteenth of this act, shall be considered as 
excusable homicide. 

SEC. 16. The homicide appearing to be justifiable 11 bomlclde ell
or excusable, the person or persons indicted shall, cUlable. penon 
upon his, her, or their trial, be fully acquitted and to beacqultted. 

discharged. 

DUELLING. 

SEC. 17. If any person shall challenge another to GI.ln(l', accept
fight a duel. or shall accept of a challenge to fight a 10(1', or bearlq 
duel, or shall knowingly be the bearer of a challenge acballeqe,&c. 
for the purpose aforesaid, or shall be a second to 
any person who fights a duel. or shall aid, assist or 
promote any duel, every such person so offending, 
upon conviction thereof, shall forfeit and pay a sum 
not exceeding two thousand dollars, nor less than 
five hundred dollars, and shall moreover be rendered Punllbmeot. 
incapable of holding or bein~ elected to any office 
of profit, trust, or emolument, either civil or mil-
itary, in this Territory, or of voting at an election 
within the same. 

ATTEMPT TO POISON. 

SEC. 18. Every person who shall wilfully and Pol.onlq. 
maliciously administer, or cause to be administered 
to or taken by any person, any poison or other 
noxious or destructive substance, with the intention 
to cause the death of such person, and being duly 
convicted thereof, shall be punished by imprison- Punilbmeot. 
ment for not less than two years, nor more than 
twenty years; and every person who shall admin-
ister, or cause to be administered or taken, any such 
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poison, substance, or liquid, with the intention to 
procure the miscarriage of any woman being with 
child, and shall thereof be duly convicted, shall be 
imprisoned for a term not exceeding three years, 
and fined in a sum not exceeding one thousand dol
lars. 

MAYHEM. 

M.ybelD. SEC. 19. If any person or persons within this ter-
ritory, on purpose, shall unlawfully cut or bite off 
the ear or ears, or cut out or disable the tongue, put 
out an eye, or slit, cut, or bite off the nose or lip, or 
in anywise injure either of the members aforemen
tioned, with intent to maim or disfigure such person, 
or shall cut, bite, or disable, any limb or member of 
any person, or shall shoot at, or stab with any 
weapon, with voluntary purpose to maim or injure 
such person in any member before mentipned, then 
and in every such case the person or persons so of-

PanllblDellt.· fending, their counsellors, aiders, or abettors. know
ing of and privy to the offence aforesaid, shall, on 
conviction, be imprisoned not exceeding ten years, 
and fined not exceeding three thousand dollars. 

RAPE. 

R.pe la tb, SEC. 20. Every male person of this territory of 
case of a cblld. the age of fourteen years and upwards. who shall 

have carnal knowledge of any female child under the 
age of ten years, either with or without her consent, 
shall be adjudged guilty of the crime of rape, and 

PanllblDent. upon conviction thereof, shall be punished by im
prisonment for a term of not less than twenty years, 
and may extend to life. 

Kapeln tbe SEC. 21. Any rerson above the age of fourteen 
c.se of. wo- years, who shal have carnal knowledge of any 
IDID. woman forcibly and against her will, shall be 
PanllblDent. deemed guilty of a rape, and. upon conviction there-

CrllDe against 
n.tare. 
PaRlablDent. 

of, shall be punished by imprisonment not exceed
ing ten years, and fined not exceeding five hundred 
dollars. 

CRIME AGAINST NATURE. 

SEC. 22. The crime against nature, either with man 
or beast, shall subject the offender to be punished 
by imprisonment for not less than than two years, 
nor more than twenty years. 
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ASSAULT WITH INTENT TO COMMIT MURDER, &0. 

SEC. 23. If any person or persons in this territory Allallit wltb 
shall make an assault upon another with an intent to Intent to mur· 
commit murder, rape, mayhem, robbery, or larceny, der, &c. 
he, she, or they, so offending, on conviction thereof, 
shall be punished by imprisonment not exceeding PIIIIl.bment. 
twenty years, and fined not less than fifty dollars, nor 
more than two thousand dollars. An assault with a 
deadly weapon, instrument, or other thing, with an Wltb Intent to 
intent to inflict upon the person of another a bodily 1~lct bodily 
injury, where no considerable provocation appears, InJury. 
or where the circumstances of the assault show an 
abandoned and malignant heart, shall be adjudged 
to be a high misdemeanor, and any person who shall 
be duly convicted thereot shall be fined in any sum Pllnl.hment. 
not exceeding one thousand dollars, and imprisoned 
for a term not exceeding three years. 

FALSE IMPRISONMENT. 

SEC. 24. False imprisonment shall consist in an Definition. 
unlawful violation of the personal liberty of another, 
by confinement or detention without sufficient legal 
authority. Any person, convicted of false imprison-
ment, shall be fined in any sum not exceeding two 
thousand dollars, and imprisoned not exceeding two Pllnishment. 
years. 

KIDNAPPING. 

SEc.25. If any person or persons shall forcibly steal, Kidnapping. 
take, or arrest any man, woman, or child, in this ter-
ritory, and carry him, or her, into another country, 
state, or territory, or who shall forcibly take or arrest 
any person or persons whatsoever with a design to 
take him, or her, out of this territory, without having 
legally established his, her. or their claim accord-
ing to the laws of this territory, or of the United 
States, shal'l, upon conviction thereof, be punished Punllhment. 
by a fine not exceeding one thousand dollars, and by 
imprisonment not exceeding ten years. 

20 
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SECOND DIVISION. 

Ort1M8 and offenC68 against lwJJitatiMuJ, &C. 

ARSON. 

Barnlnlfor cau- SEC. 26. If any person or persons shall wilfully and 
Ilag to be maliciously burn or cause to be burned, or shall wil-
bamt, &c. fully and knowingly aid or assist in burning or caus

ing to be burned, any dwelling house, malt house, 
office, shop, barn, stable, storehouse, stillhouse. fac
tory, mill, pottery, or other building, the property of 
any other person, or any church, meeting house, 
school house, state house, court Rouse, work house, 
jail, or other public building, or any boat or other 
water craft, or any bridge on any public highway. or 
erected across any of the waters of this territory, 

Punishment. such person or persons, upon conviction thereof, shall 
be punished by imprisonment for a term not exeed
ing ten years, and shall be fined not exceeding ten 
thousand dollars. 

Selliq fire SEC. 27. Every person who shall wilfully and mali
with Intent to ciously set fire to an)' of the buildings or other prop
bura. erty described in the foregoing section, with intent 

to burn or destroy the same, shall be guilty of a high 
Punllbment. misdemeanor, and, upon conviction thereof, shall be 

imprisoned for a term not exceeding five years, and 
be fined in any sum not exceeding one thousand dol

u d~atb enlue, lars ; and should the life of any person or persons be 
offender deem- lost in consequence of any such burning as aforesaid, 
ed 1I;lIty of or by intent to burn as specified in this section. such 
mur er. offender or offenders shall be deemed guilty of mur-

der. and shall be indicted and punished accordingly. 

BURGLARY. 

Burlflary. SEC. 28. If any person or persons shall, in the night 
time, wilfully and forcibly break open and enter, or 
wilfully and maliciously without force (t,he doors or 
windows being often left open), enter into any dwell
ing house, kitchen. office, shop, storehouse, ware
house, still house, mill, factory, water craft, church, 
or meeting house, with intent to commit murder, 
robbery. rape. mayhem, larceny, or other felony, he, 
she, or they, so offending, shall be deemed gUilty of 

Punishment. burglary, and, on conviction thereof, shall be fined 
not exceeding one thousand dollars, and be impris
oned not exceeding seven years. 
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SEC. 29. If any person or persons, so breaking or If property be 
entering any dwelling house, or any of the buildings Itolea by bura 

or vessels srecified in the foregoing section, shall iar. 
actually stea therefrom any money, goods, or chat-
tels, he, she, or they, so offending, shall, on convic-
tion thereof, moreover be fined in treble the value of 
the property stolen, one-third part of which shall go 
to the party from whom the same was stolen, and the 
other two-thirds to the use of the territory, and be Pualsbmeat. 
imprisoned not exceeding seven years. 

SEC. 30. If the person or persons, so breilking and If persoaal vlo
entering any d welling house or houses and plac( s lence be com
aforesaid, shall commit, or attempt to commit, any mitted. 

personal abuse, force, or violence, or shall be armed 
with any dangerous weapon or weapons, as clearly 
to indicate a violent intention, he, she, or they, so 
offending, upon conviction thereof, shall moreover Paaisbmeat. 
be imprisoned not exceeding seven years, in addition 
to the former punishment. 

SEC. 31. And if the death of any innocent person If deatb enlue. 
shall ensue from the breaking and entering any house 
or water craft as aforesaid, in any of the instances 
as aforesaid, the perpetrators, and the accessaries 
before the fact, shall be deemed guilty of murder, 
and punished with death. Pualsbment. 

THIRD DIVISION. 

0rimetJ and offences relative to pro-perty. 

ROBBERY. 

SEC. 32. If any person or persons shall feloniously Robbery. 
and forcibly take any money, goods, chattels, or 
effects, from the person of another, in the field or 
highway, or any other place, he, she, or they, so 
offending, shall be deemed gUilty of robbery, and, 
upon conviction thereof, shall be fined in a sum not Pualsbmeat. 
exceeding one thousand dollars, and imprisoned for 
a term not exceeding twenty years, and the property, 
if found, shall be restored to the person or persons, 
from whom it was taken. 

SEC. 33. Whosoever shall commit such robbery with Robbery witb 
personal abuse or violence, or be armed at the time penoaalabase. 
with any dangerous weapon, so as clearly to indicate &c. 
an intention of violence, he, she, or they, so offend- Puallbmeat. 
ing, upon conviction thereof, shall be imprisoned not 
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exceeding five yea,rs, in addition to punishment in 
section thirty-two. 

If deatb enlue. SEC. 34. And if the death of any innocent person 
offnder deelD- should ensue from such robbery, the perpetrators 
ed c:llty of thereof, and the accessaries before the fact, shall be 
lDur er. deemed guilty of murder, and punished with death. 

LARCENY. 

Larceny. SEC. 35. If any person or persons shall steal from 
any other person or persons, or from the dwelling 
house or other houses, or from any boat or water 
craft, of any person or persons, any money, goods, 
wares, or merchandize, or any other personal prop
erty or thing whatsoever, he, she, or they, so offend
ing, shall be deemed guilty of larceny, ana. upon 
conviction thereof, shall, for the first offence, restore 
to the owner the thing or thin~s stolen, and pay to 
him the value thereof, and, if the thing stolen be not 
restored, shall pay to him, her, or them, double the 
value thereof, and shall be fined in any sum not 
exceeding double the value of the thing stolen, and 

PunllblDnt. shall be imprisoned for a term not exceeding five 
years, nor less than one year. 

HORSE STEALING. 

Horse IteaUnc. SEC. 36. If any person or persons shall steal from 
any other person or persons within this Territory, 
any horse, mare, gelding, mule, or ass, he, she, or 

Punl.blDent. they, so offending, shall, on conviction thereof, be 
fined not exceeding five hundred dollars and more
over shall be imprisoned for a term not exceeding 
ten years. 

HOG STEALING. 

HoC IteaUnc. SEC. 37 Any person who shall steal any hog, shoat, 
allerilll' lDarkl, or pig, or mark or alter the mark of any hog, shoat, 
&e. or pig, with an intention of stealing the same, for 

every such offence, upon being thereof duly con
Punl.blDen!. victed, shall be fined in any sum not exceeding one 

hundred dollars, and moreover shall be iiJ::1soned 
ProyllO. for a term not exceedin~ five years: Proo' ,nev

ertheless, That nothing herein contained shall be so 
construed as to prevent any person from marking or 
killing his own unmarked hogs which may be run
ning at large with others in his own mark. 
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RECEIVING OR PURCHASING STOLEN 
GOODS. 

SEC. 88. Every person who for his own gain, or to RecelylllC .to
prevent the owner or owners from again possessing len coods. 
his property, shall buy, receive, or harbor stolen 
goods, or anything the stealing of which is larceny, 
or property obtained by robbery, or burglary, know-
ing the same to have been so obtained, shall, upon 
conviction thereof, be punished by imprisonment for Punlsbment. 
any term not less than one year, nor more than ten. 
No person convicted of larceny, or of buying, harbor-
ing, or receiving goods or other things obtained by 
larceny, burglary, or robbery, shall be condemned 
to imprisonment, unless the money or property 
stolen, bought, or received, shall amount to five 
dollars: Provided, That it shall be the duty of the 
court in all such cases. where the amount of property Wbere tbe pro· 
stolen, bought, or received, shall be less than five pertJ atolen 
dollars, to condemn the prisoner or prisoners guilty ::all :e I~I~. 
of such stealing, buying, harboring, or receiving, to la:: ve 0 

be imprisoned for a term not exceeding two years. 
SEC. 39. All property obtained by larceny, rob- Property ob· 

bery, or burglary, shall be restored to the owner or tained by lar· 
owners and no sale whether in food faith on the eeDY. &te., to b. 

" reltored part of the purchaser or not, shal divest the owner 
of his right to such property. Such owner may 
maintain his action not only against the felon, but 
against any person in whose possession he, she, or 
they may find the same. 

OFFICERS EMBEZZLING MONEY, &c. 

SEC. 40. Every servant, officer, or person em- Ollieer. embez· 
ployed in any public department, station, or office, zlillC money, 
of the government of this Territory, or any county &te. 

therein, or in any office of a corporate body, who shall 
embezzle, steal. or secrete, or fraudulently take and 
carry away, any money, goods, chattels, effects, book 
or books of record, or accounts, bond or bonds, 
promissory note or notes, bank bills or notes, or any 
other writing or security for the payment of money 
or property, of whatever description it may be, it be-
ing the property of said Territory, county, or corpo-
rate body, shall, on conviction, be punished by im
prisonment for a term not less than one year nor Pam.bmeDt. 
more than ten years, and shall be fined not exceed-
ing two thousand dollars. 
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DESTROYING AND EFFACING DEEDS, &c. 

SEc.4L Every person who shall fraudulently or 
maliciously tear, burn. efface, cut, or in any other way 
destroy any deed, lease. bond, will, or any other writ
ing sealed, or any bank bill or note, check or war
rant for the payment of money, or other writing or 
security for the payment of money, or the delivery 
of goods, or any certificate or other public security 
of this Territory, or of the United States, or any of 
them, for the payment of money, or any receipt, 
acquittal, release, defeasance, or discharge, of any 
debt, suit, or other demand, or any transfer or assur
ance of money, 'jtock. goods, chattels, or other prop
erty, or any letter of attorney or other power, or any 
day-book or other book of account, or any agree
ment or contract whatsoever, with intent to defraud, 
prejudice, or injure any person or body corporate, 
upon conviction thereof, shall be fined in any sum 
not exceeding one thousand dollars, and be impris
oned for a term not less than one year, nor more than 
five years. 

REMOVING LAND MARKS. 

SEC. 42. Every person who shall knowingly, mali
ciously, and fraudulently, cut, fell, alter, or remove 
any certain boundary tree, or other allowed land 
mark, to the wrong of his neighbor or any other per
son. shall, on conviction thereof, pay a fine not ex
ceeding one hundred dollars, or be imprisoned for a 
term not exceeding three months. 

CLERKS AND APPRENTICES SECRETING 
PROPERTY, &c. 

Secretiqprop- SEC. 43. If any clerk, apprentice, or servant, 
ertywlth In- whether bound or hired, to whom any money, bank 
tenttodelraud. bill or note, goods or chattels, shall be entrusted or 

delivered by his or her master or mistress. and go 
away with the said money, bank bill, note, goods or 
chattels, or any part thereof, with intent to steal the 
same, and defraud his or her master or mistress 
thereof, contrary to the trust or confidence in him 
or her reposed by his or her said master or mistress, 
or, being in the service of his or her said master or 
mistress, shall embezzle the said money, bank bill, 
note, goods or chattels, or any part thereof, or other, 
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wise shall convert the same to his or her own use 
with like purpose to steal the same, every such per
son, guilty of so offending, shall be deemed guilty of 
larceny and be punished accordingly. 

BAILEE CONVERTING PROPERTY TO HIS 
USE. 

SEC. 44. If any bailee of money, bank bills, goods Ball •• eoayert· 
or chattels, shall convert the same to his or her use, lag mODeY,Bee., 
with an intent to steal the same, he or she shall be to bll own ule. 

deemed guilty of larceny in the same manner as if 
the original taking had been felonious, and, on con-
viction thereof, shall be punished as in case of lar-
ceny. 

LODGERS EMBEZZLING PROPERTY. 

SEC. 45. If any lodger shall take away, with intent Lodprs em· 
to steal, embezzle, or purloin, any bedding, furniture, bezzliDUoods. 
goods or chattels, which may be furnished in or 
with his or her lodgings, he or she shall be deemed 
guilty of larceny, and, on conviction, shall be pun-
ished accordingly. 

MISPRISION OF FELONY. 

SEC. 46. If any person or persons, having PuDllbmeatlor 
knowledge of the actual commission of the crime mllprliloa of 
of wilful murder, or other felony, within this Terri- feloay. 
tory, shall conceal, and not as soon as may be dis-
close or make known the same to some jud6re or 
justice of the peace within the said Territory, on con-
viction thereof, such person or persons shall be 
adjudged guilty of misprision of felony, and shall be 
imprisoned not exceeding three years, and fined not 
exceeding five hundred dollars. 

FOURTH DIVISION. 

Forging and Oounf.erfeiting. 

SEC. 47. If any person or persons within this Ter- Forgery 
ritory shall falsely make, forge, or counterfeit, or . 
willingly aid or assist in falsely making, forging, or 
counterfeiting, any record or other authentic matter 
of a public nature, or any charter, letters patent, 
deed, lease, indenture, writing obligatory, will, 
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testamcnt, codicil, annuity, bond, covenant, bank bill 
or notc, post note, check, draft, bill of exchange, con
tract, promissory note, due bill for the payment of 
money or property, power of attorney, county order, 
or any accountablc receipt, or any order or request 
for the payment of money or the delivery of goods 
or chattels of any kind, or for the delivery of any 
instrument of writing, or acceptance, release, or dis
charge, for any debt, account, action, suit, demand, 
or other thing personal or real, or shall counterfeit, 
or forge the seal or handwriting of another, with 
intent to damage and defraud any person or persons, 
body politic or corporate, whether the said person 
or persons, body politic or corporate, reside in or 
belong to this Territory or not, or shall utter, publish, 
pass, or attempt to pass as true and genuine, any of 
the above named falsc. altered, forged or counter
fcited writings, specified and described, or any other 
false, altered, forged or counterfeited writing, with 
intent to prejudice. damage, or defraud any person 
or persons, body politic or corporate, whether thc 
said pcrson or persons, body politic or corporate, 
reside in this Territory or not, evcry person so offend
ing shall be deemed guilty of forgery, and, upon con
viction thereof, shall be fined in any sum not exceed
ing one thousand dollars, and be imprisoned not 
exceeding ten years. 

COUNTERFEITING COIN. 

Gold orsilver SEC. 48. Evcry person who shall counterfeit any 
coiD. of the species of gold or silver coin now current, or 

that hereafter may be current in this Tc'rritory, or 
shall pass or give in payment such counterfeit coin, 
or permit, cause, or procure the samc to be altered 
or passed, with intention to defraud any person or 
persons, body politic or corporate, knowing the same 
to bc counterfeit, shall be deemed guilty of counter
feiting, and, upon conviction thereof, shall be fined 

PUDllbm"Dt for in any sum not excecding two thousand dollars, and 
counterfeitlq. be imprisoned not less than threc years, nor more 
&c. than ten years. 

PERSONS WITH COUNTERFEIT NOTES IN 
POSSESSION. 

HuinW ID PO" SEC. 49. Every person in this Territory who shall 
se~.loD coun" havc in his or her possession, or shall receive from 
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any other person, any forged promissory note or terfelt notel or 
notes, or bank bill for the payment of money, with billa wltb In
intention to utter or pass the same or to permit tent to utter or 

, , put tbe lame. 
cause, or procure the same to be uttered or passed, 
with intention to defraud any person or persons, 
body corporate or politic, whether such person or 
persons, body corporate or politic, reside in or belong 
to this Territory or not, knowing the same to be 
forged or counterfeited, or shall have or keep in 
possession any blank or unfinished note, or bank 
bill, made in the form or similitude of any promissory 
note or bill for payment of money, made to be issued 
by any incorporated bank or banking companr in 
this Territory, or elsewhere, with intention to fil uf. 
and complete such blank and unfinished note or bil , 
or to permit or cause or procure the same to be filled 
up and completed in order to utter or pass the same, 
or to permit or cause or procure the same to be 
uttered or passed to defraud any person or persons, 
body politic or corporate, whether in this Territory 
or elsewhere, upon conviction thereof, shall be fined P1III1.bment. 

in a sum not exceeding one thousand dollars, and 
imprisoned at hard labor not exceeding the term of 
five years. 

HAVING IN POSSESSION FICTITIOUS 
NOTES, &c. 

SEC. 50. Every person who shall make, pass, utter, Maldnc. put

or publish, with an intention to defraud any other lac. &c •• lidl
person or persons, body politic or corporate, either t10: b~". 
in this Territory or elsewhere, or with the like inten- no • c. 

tion shall attempt to pass. utter, or publish any 
fictitious bill, note, or check, purporting to be the 
bill, note, or check, or other instrument of writing, 
for the payment of money or property, of some bank, 
corporation. co-partnership, or individuals. where in 
fact there shall be no such bank, corporation, co
partnership, or individual in existence, the said per· 
son, knowmg the said bill, note, check, or instru-
ment of writing, for the payment of money or 
property, to be fictitious, shall be deemed guilty of 
the crime of forgery, and, on conviction thereof, PUDlabment. 

shall be fined not exceeding five hundred dollars, 
and be imprisoned not exceeding five years. 

21 
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HAVING IN POSSESSION DIES FOR 
COUNTERFEITING. 

Makiq or SEC. 5L If any person or persons in this Territory 
bavlq appara- shall make, or knowingly have in possession, any 
tus !or conter- die or dies plate or plates or any apparatus paper 
feltln&:. ' . ' , • " metal, machane, or other thlDg whatever, made use 

of in counterfeiting the coin now or hereafter to be 
made current in this Territory, or in counterfeiting 
bank notes or bills, whether such bank be situate in 
this Territory or not, upon conviction thereof, shall 
be fined not exceeding three hundred dollars, and 

PURisbmeat. imprisoned not exceeding two years, nor less than 
one year. and all such dies, plates, apparatus, paper, 
metal, machines, intended for the purpose aforesaid 
shall be destroyed. 

DefaclllC M 

counterfeiting 
public seat •. 

Punlshraent. 

COUNTERFEITING PUBLIC SEALS. 

SEC. 52. If any person or persons shall fraudu
lently. forge, deface, corrupt, or counterfeit, the great 
seal of this Territory. the seal of any court or public 
officer by law entitled to have and use a seal, and 
shall make use of the same, or shall forge or coun
terfeit the signature of any public officer, or shall 
unlawfully and corruptly, and with evil intent, affix 
any of the said true seals to any commission, deed, 
warrant, pardon, certificate, or other writing, or who 
shall have in possession or custody any such coun
terfeited seal, and shall wilfully conceal the same, 
knowing it to be falsely made and counterfeited. and 
ahall be duly convicted thereof, shall be fined not 
exceeding five hundred dollars, and be imprisoned 
not exceeding seven years. 

TESTIMONY. 

)n trial. I. f.- SEC. 53. On the trial of any person for forging any 
gery proof by bill or note, purporting to be the bill or note of some 
cbarter not ne- incorporated company or bank, or for passing, or 
cessary. attempting to pass, or having in possession with in-

tent to pass, any such forged bill or note, it shall not 
be necessary to prove the incorporation of such bank 
or company by the charter or act of incorporation, 
but the same may be proved by general reputation. 

Competst iEC. 54. Persons of skill shall be competent wit-
witnesses. nesses to prove that luch bill, or note, or other writ

ing, is forged or counterfeited. 
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FIFTH DIVISION. 

Orim& and o.ff'6'M68 against pu1Jlic jU8tic6. 

PERJURY AND SUBORNATION OF PERJURY. 

SEC. 55. If any person shall wilfully and corruptly Perjury. 
commit perjury, or shall by any means procure any 
persGn to commit corrupt and wilful perjury, on his 
or her oath or affirmation, in any suit, controversy, 
matter, or cause depending in any of the courts of 
this Territory, or in any depositions taken pursuant 
to the laws of the same, every person so offending, 
and being thereof convicted, shall be imprisoned not Punl.bmeDt. 
exceeding five years, and fined not exceeding one 
thousand dollars, and be thereafter rendered inca-
pable of giving testimony in any of the courts of 
this Territory. 

PERJURY CAUSING DEATH. 

SEC. 56. If any person or persons shall by wilful Wba prom
and corrupt per)ury, or subornation of perjury, pro_lqCODylctloD 
cure the conviction of any innocent person charged of IDDOC:D~ 
with murder, he, '3he, or they, so offending, shall be ::.r:: ':ur. 
deemed gUilty of murder, and upon conviction there- der. 
of, shall suffer the punishment of death. 

BRIBERY. 

SEC. 57. If any person or persons shall directly or Bribe to m)' 

indirectly give any sum of money, or any other bribe, Judee. jUltice 
present, or reward, or any other thini to obtain or or member of 
procure the opinion, judgment, or decree of any tbel ... latl.e 
Judge, or justice of the peace, acting within this Terri- a .. embl)'. 
tory, or to corrupt, induce, or influence such judge, 
or Justice of the peace, to be more favorable to one 
party than to the other, in any suit, matter, or cause, 
depending or to be brought before him or them, or 
shall directly or indirectly give any sum of money, 
present, or reward, or any promise, contract, obliga-
tion, or seeurity, for the payment or delivery of any 
money, present, or reward, or other thing, to procure 
or influence the vote of any member of the legisla-
tive assembly of this Territory, or to induce or influ-
ence any member ot the legislative assembly to be 
more favorable to one side than the other, on any 
questioD, election, matter, or thing, pending or to be 
brought before the legislative assembly, or either 
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house thereof, the person so giving any bribe, pres
ent, or reward, promise, contract, obligation, or 
security, with intent and for the purpose aforesaid, 
and the judge, justice of the peace, or member of the 
legislative assembly, who shall in anywise accept or 
receive the same, shall be deemed guilty of bribery, 

PllulebmeDt. and, on conviction, shall be fined not less than one 
hundred dollars, nor more than one thousand dollars. 

Bribe to pro- SEC. 58. If any person shall directly or indirectly 
care appolDt· give any sum of money, or any bribe, present, or re
:eDt to office. ward, or any promise. contract, obligation, or secu-

c. rity, for the payment of any money, present, or 
reward, or any other thing, to any judge, justice of 
the peace, sheriff, coroner, clerk, constable, jailor, 
attorney general for the Territory. district attorney, 
member of the legislative assembly, or other officer 
ministerial or judicial (but such as are allowed by 
law), with intent to induce or influence such officer 
to appoint any person to office, or to execute any of 
the powers in him vested, or perform any duty of 
him required with partiality or favor, or otherwise 
than is required by law, or in consideration that such 
officer hath appointed any person to office, or exer
cised any power in him vested. or perform any duty 
required, with partiality or favor, or otherwise con
trary to law. the person so giving, and the officer so 
receiving. any money, bribe, present, reward. promise, 
contract. obligation, or security, with intent or for 
the purpose or consideration aforesaid. shall be 
deemed guilty of bribery, and, on conviction thereof, 

PaDi.hmcnt shall be fined not less than two hundred dollars, nor 
more than five hundred dollars, and moreover shall 
be imprisoned not more than three years. 

ATTEMPT TO BRIBE. 

Attempt to SEC. 59. If any person or persons shall offer or 
bribe. attempt to bribe any member of the legislative assem

bly, judge, justice of the peace, sheriff, coroner, 
clerk, constable, jailor, attorney general, or other 
ministerial or judicial officer of this Territory, in any 
of the cases mentioned in either of the two preced
ing sections, and every member of the legislative 
assembly, judge, justice of the peace. sheriff, coroner, 
clerk, constable, jailor. attorney general, district at
torney, or other ministerial or judicial officer, who 
shall propose or agree to receive a bribe in any of 
the cases above mentioned in either of the two pre-
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ceding sections, shall, on conviction thereof, be fined PUDlsbmeat. 
in a sum not exceeding five hundred dollars, nor less 
than one hundred dollars. 

SEC. 60. If any judge, justice of the peace. sheriff,Ollcersember
coroner, clerk, recorder, or other r.ublic officer, or zllaaor falal
any person whomsoever, shall stea , embezzle, alter, ~aa recorda. 
corrupt, withdraw, falsify, or avoid, any record, pro- c. 
cess, charter, gift, grant, conveyance, bond, or con-
tract, or shall knowingly and wilfully take off, dis-
charge. or conceal, any issue, forfeited recognizance, 
or other forfeiture, or shall (orge. deface, or falsify 
any document or instrument recorded, or any regis-
try, acknowledgement, certificate, or shall alter, de-
face, or falsify any minute, document, book, or any 
proceeding whatsoever, of or belonging to any pub-
lic office within this Territory, the person so offend-
ing, and being thereof duly convicted, shall be fined PUDlsbmeat. 
in any sum not exceeding three thousand dollars. 
and imprisoned not exceeding three years: Prooid6d. Proylso. 
That such imprisonment shall be left at the discre-
tion of the court. 

JAILOR WHEN GUILTY OF OPPRESSION. 

SEC. 61. Every jailor, when guilty of inhumanity Oppr .. sloD by 

or oppression to any prisoner under his care or cus- jailor. 
tody in this Territory, upon conviction thereof, shall 
be fined in any sum not exceeding five hundred dol- PUDllbmat. 
la.rs. and be removed from office. . 

OBSTRUCTING EXECUTION OF PROCESS. 

SEC. 62. If any person or persons shall knowingly Rulstlaa 011· 
and wilfully obstruct, resist, or oppose any officer of cerllldllcbarre 
this Territory in serving or attempting to serve or of bll dot)'. 
execute any mesne process, or warrant, or any rule 
or order of any of the courts of this Territory, or 
any other legal or judicial writ or process whatso-
ever, or shall assault, beat. or wound any officer or 
other person, duly authorized, in serving or execut-
ing any writ, rule, order, process, or warrant afore-
said, every person so offending in the premises shall, 
on conviction tbereof, be imprisoned not exceeding PualsbmeDt. 
two years. and fined not exceeding three hundred 
dollars: Provided, If any officer or person whomso- Proylso. 
ever shall assault or beat any individual under color 
of his commission or authority, without lawful neces-
sity for so doing. he shall, on conviction, suffer the 
same punishment. 
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RESCUE AFTER CONVICTION. 

R .. cueo( COD' SEC. 63. If any person or persons shall, by force or 
vic ted perIODS. otherwise, set at liberty or rescue any person who 

shall have been found guilty or convicted of 'any 
crime the punishment of which is death, such person, 

PaalabmeDt. on conviction thereof, shall be punished by impris
onment not exceeding five years, nor less than one 
year; and if any person or persons shall set at lib
erty or rescue any pers9n who shall have been found 
gUilty or convicted of any crime the punishment of 
which is imprisonment, whether such person be in 

Wbere tbe custody of an officer or in jail, the person so offend
CODylcted per· ing on conviction thereof. shall be sentenced to the 
IOD would bave same punishment that would have been inflicted OD 
luffered Impr!·. l'b 
SODmeat. the person so set at I erty or rescued 

RESCUE BEFORE CONVICTION. 

Before CODylc' SEC. 64. If any person or persons in this Territory 
tIOD. shall set at liberty or rescue any person who before 

conviction stands chafl~ed or committed for any cap
ital offence, or any cnme punishable by imprison
ment, such person so offending shall, on conviction 

PUDlsbmeDt. thereof, be fined in any sum not exceeding one 
thousand dollars, and imprisoned for a term not ex
ceeding three years. 

RESCUE FROM CIVIL PROCESS. 

From clyil pro· SEC. R5, If any person or persons shall rescue or 
ce... set at liberty any person, in legal custody on civil 
FIDe. process, such person shall, on conviction, be fined in 

any sum not exceeding double the sum forwhich said 
civil process issued. -

ASSISTING PERSONS IN JAIL TO ESCAPE,&c. 

Aldlqprl.oD' SEC. 66 If any person shall aid or assist a I?riso
erato e.cape. ner, lawfully committed or detained in any jail for 

any offence against this Territory, or who shall be 
lawfully confined by virtue of any civil process, to 
make his or her esca.ee from jail, though no escape 
be actually made, or If any person shall conveyor 
cause to be delivered to such prisoner any disguise, 
instrument, or arms, proper to facilitate the escape 
of such prisoner. any person so offending, although 
no escape or attempt to escape be actually made • 
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shall, on conviction, be punished by fine not exceed-
ing five hundred dollars, nor less than one hundred PUDlshmO:Dt. 
dollars. and imprisoned for a term not exceeding 
two years. 

AIDING IN AN ATTEMPT TO ESCAPE. 

SEC. 67. If any person or persons shall aid any InaUempt to 
person to attempt to escape, or shall rescue or at- escape. 
tempt to rescue any prisonerfrom the custody of the 
sheriff. deputy sheriff, coroner, constable, officer. or 
other person, who shall have the lawful custody of 
such prisoner, every person so offending shall. on 
conviction thereof, be fined not exceeding one thou- PunilhmeDt. 
sand dollars, and imprisoned not exceeding one year. 

OFFICER SUFFERING PRISONER TO ESCAPE 
BEFORE CONVICTION. 

SEC. 68. If any sheriff, coroner. jailor. keeper of a Eltapc before 
prison. or, other officer or person whatever, having CODylctioD. 

any rrisoner in his legal custody, before conviction, 
shal voluntarily or negligently suffer or permit such 
prisoner to escape or go at large, every such officer 
or person so offending shall, on conviction thereof, 
be fined in any sum not exceeding one thousand dol- PUDishment. 
lars, and imprisoned in the county jail for any term 
not exceeding six months. 

OFFICER REFUSING TO ARREST, &c. 

SEC. 69. If any sheriff, coroner, keeper of a jail. Penh.eDt of 
constable, or other officer, shall wilfully refuse to re- officer for refa
cei\'e or arrest any person charged With a criminal slDg to arreat, 
offence, then such sheriff, coroner, jailor, constable, &:c. 

or other officer, shall, on conviction, be fined not ex-
ceeding two hundred dollars, nor less than fifty dol-
lars, and iml?risoned not exceeding six months in 
the common Jail. 

COMPOUNDING CRIMINAL OFFENCES. 

SEC. 70. If any person shall take money, goods, CompoundlDg 
chattels. lands, or other reward, or promise thereof, lor off~nce •• 
to compound any criminal offence, such person or 
persons, on conviction thereof, shall be fined in FIDe. 
double the sum or value of the thing agreed for or 
taken; but no person shall be debarred from taking Proviso. 
his goods or property from the thief or felon, or 
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receiving compensation for the private IDJury occa
sioned by the commission of any such criminal 
offence. 

CONSPIRACY. 

SEC. 71. If two or more persons shall conspire or 
agree, falsely and maliciously to charge or indict any 
person for any criminal offence, each of the persons 
so offending shall, on conviction, be fined in any sum 
not exceeding one thousand dollars, and imprisoned 
not exceeding one year. 

EMBRACERY. 

SEC. 72. If any person in this Territory shall pro
cure any juror to take money, gain, or profit, or shall 
corruptly influence any juror by persuasion, prom
ises, entreaties,'or by any other improper means, or 
shall threaten or menace any juror for the purpose 
of influencing him corruptly to one side, such person, 
on conviction thereof, shall be fined not exceeding 
five hundred dollars, and imprisoned not exceeding 
two years. And any juror convicted of taking 
money, gain, or profit, or corruptly being influenced 
as aforesaid, shall suffer the like punishment, and be 
forever disqualified to act as a juror in this Territory. 

COMMON BARRATRY. 

SEC. 73. If any person or persons in this Territory 
shall wickedly and wilfully excite and stir up any 
suits or quarrels between the people of this Territory. 
either at law or otherwise, with a view to promote 
strife and contention, every such person so offend
ing shall be deemed to have committed the crime of 
common barratry, and, upon conviction thereof, shall 
be fined in any sum not exceeding three hundred 
dollars, and if he be an attorney and counsellor at 
law, he shall be suspended from the practice for any 
time not exceeding six months. 

EXTORTION. 

SEC. 74. If any judge, justice of the peace, sheriff, 
coroner, constable, clerk, or other officer of this Ter
ritory, ministerial or judicial. shall wilfully or cor
ruptly receive or take any fee or reward to execute 
or do his duty, except such as is or shall be allowed 
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by law, or if any such officer shall wilfully or cor
ruptly ask or demand, as a condition precedent to 
the performance of his duty as such officer, any fee 
or reward, except such as shall be allowed by law, 
every such officer so offending shall be deemed 
guilty of extortion, and on conviction thereof, shall PUDllbment. 
be fined in any sum not exceeding two hundred dol-
lars. 

SENDING THREATENING LETTERS, &c. 

SEC. 75. If any person shall knowingly send or Menacel wltb 
deliver any letter or writing threatening to accuse Intent to estort 
another of a crime or misdemeanor, or to expose or money, &c. 
publish any of his infirmities or failings, with intent 
to extort money, goods, chattels, or other valuable 
things, or threatening to maim, wound, or kill, or to 
burn or destroy his or her house or other property, 
or to accuse another of his or her infirmities or fail-
ings, though no money, goods, chattels, or valuable 
thing be demanded, such person or persons so of-
fending shall, on conviction, be fined in a sum not Punllbment. 
exceeding five hundred dollars, and imprisoned not 
exceeding one year. 

SIXTH DIVISION. 

Offences agaimt the puU·ic peace and tranquillity. 

DISTURBING THE PEACE. 

SEC. 76. If any person, at late or unusual hours of Dllturbiq tbe 
the night time, maliciously or wilfully disturb the peKe at nlrbt. 
peace or quiet of any neighborhood or family by 
loud or unusual noises, or by tumultuous and offen-
sive carraige, threatening, traducing, quarrelling, 
challenging to fight, or fighting, every person con-
victed thereof shall be fined not exceeding one hun- Punlsbment. 
dred dollars, or imprisoned not exceeding six months, 
or both, at the discretion of the court. 

PERSONS ASSEMBLING TO DISTURB THE 
PEACE, &c. 

SEC. 77. If two or more persons assemble for the PenoDi meet· 
purpose of disturbing the peace, or committing any Inr for an un· 
unlawful act, and do not disperse. on being desired JawfaJ purpole. 
or commanded so to do by a judge, justice of the &c. 

n 
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peace, sheriff, coroner, constable, or other public of
ficer. every such person so offending shall be fined 
in any sum not exceeding one hundred dollars. or 
imprisoned not exceeding six months, or both by fine 
and imprisonment, at the discretion of the court. 

AFFRAY. 

SEC. 78. If two or more persons shall, by a~ree
ment, fight in a public place. to the terror of the citi
zens of this Territory, the person or persons so of
fending shall be deemed guilty of an affray, and shall 
be fined not exceeding one hundred dollars, nc.r less 
than ten dollars. 

ROUT. 

Rout. SEC. 79. If two or more persons shall meet to co 
an unlawful act, upon a common cause of quarrel, 
and make advances towards it, they shall be deemed 
guilty of a rout, and, on conviction, shall be sever-

PUDisbment. ally fined in a sum not exceeding seventy dollars, or 
imprisoned not exceeding six months. 

RIOT. 

Riot. SEC. 80. If two or more persons actually do an 
unlawful act with force or violence against the per
son or property of another. with or without a com
mon cause of quarrel, or even do a lawful act in a 
violent and tumultuous manner, every person so 
offending shall be deemed guilty of a riot, and. on 

Punisbment. conviction thereof, shall be fined not exceeding two 
hundred dollars, or imprisoned not exceeding six 
months, or both, at the discretion of the court. 

DUTY OF JUDGES, OFFICERS, &c. 

Wben perlonl SEC. 81. Whenever two or more persons shall be 
meettocommlt assembled as aforesaid, and proceeding to commit 
tbe offencel any of the offences specified in the foregoing sections 
IPeclfibedl·1olli. of the sixth division, it shall bt: the duty of all judges, 
cers a a com-.. f h h'ff d 11 .. . 1 
mand tbem to Justices 0 t e peace, s erl s, an a mlDlstena 
dlaperae. officers, immediately upon actual view, or as soon 

as may be upon information, to make proc:1amation 
in the hearing of such offenders, if silence can be 
obtained, commanding them, in the name of the 
United States, to disperse and depart to their several 
homes or lawful employment; and if upon such 
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proclamation, or when silence cannot be obtained, 
such persons so assembled shall not disperse and 
depart as aforesaid, it shall then be the duty of the 
judges, justtces, sheriffs, and other ministerial officers, 
respectively, to call upon persons near, and of abilities, 
and throughout the county if necessary, to be aiding Aidlfnecma. 
and assisting in dispersing and taking all persons ry. 
assembled as aforesaid, and all military officers and 
others, called upon as aforesaid, are hereby required 
and directed to render assistance and full obedience 
in this behalf, upon the penalty ot twenty dollars 
each, for every neglect or refusal when neglected 
as aforesaid, and commitment in case of the non-
payment of such fine. If any of the persons unlaw-
fully assembled shall be killed, maimed. or otherwise 
injured. in consequence of resisting the judges or If deatb or In· 
others in dispersing and apprehending, or in attempt- jur, enlue oli· 
ing to disperse and apprehend them, the said judges. cerl to be beld 
" f h h'ff'" I ffi .rulltle ... Justices 0 t e peace, s en s, mlDlstena 0 cers, 
and others acting by their authority, or the authority 
of any of them, shall be holden guiltless. 

LIBEL. 

SEC. R2. If any person shall attempt by malicious Malicioulde
defamation, expressed either by printing, or by signs, 'amalion. 
pictures, or the like, to blacken the memory of one 
who is dead, or to publish the natural defects of one 
who is alive, and thereby to expose him or her to 
public hatred, contempt, or ridicule, every such per-
son so offending, whether writer or publisher. upon 
conviction, shall be fined in any sum not exceeding Punisbment. 
five hundred dollars, or. imprisoned· not exceeding 
two years, or both, at the discretion of the court. 

SEVENTH DIVISION. 

Olenca against pulJlic mmality, ltSalth. &c. 

BIGAMY. 

SEC. 88. If any person or persons within this Bl.rama,. 
Territory, being married, orwho shall hereafter marry, 
do at any time marry any person, the former husband 
or wife being alive, every such person so offending 
shall be deemed guilty of bigamy, and, upon con-
viction thereof, shall be fined in a sum of not more Punilbment. 
than five hundred dollars, nor less than one hundred 
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dollars, and be imprisoned at hard labor for a term 
not exceeding five years, and thereafter be rendered 
infamous, and be incapable of giving testimony, or 
holding any commission, civil or military, in this 
Territory. Nothing herein contained shall extend 
to any person whose husband or wife shall have been 
continually absent from such person for the space of 
five years together, prior to the said second mar
riage, and he or she not knowing such husband or 
wife to be living within that time. Also nothing 
herein contained shall extend to any person that is 
or shall be at the time of such second marriage di
vorced by lawful authority from the bands of such 
former marriage, or to any person where the former 
marriage hath been by lawful authority declared 
void. 

SINGLE PERSONS MARRYING, &c. 

Slagle person. SEC. 8~. If any man or woman, being unmarried, 
marryinIC ~u.· shall knowingly marry the husband or wife of another, 
band or Wife of such man or woman shall, on conviction thereof, be 
another. fined not exceeding five hundred dollars, and impris-

oned not more than one year. 

ADULTERY AND FORNICATION. 

Personlliviag SEC. 85. Any man or woman who shall live to
In adultery or gether in an open state of adultery or fornication, or 
fornication. adultery and fornication, shall, on conviction thereof, 
Punishment. 

be fined not exceeding three hundred dollars, and 
Proviso. imprisoned not more than one year: Provid6d, how

ever, That it shall be in the power of the party or 
parties offending, to prevent or suspend the prosecu
tion by their intermarriage, if such marriage can be 
legally solemnized, upon the payment of the costs of 
such prosecution. 

PERSONS GUILTY OF LEWDNESS, &c. 

Open lewdneu SEC. 86. If any person shall be guilty of open 
or other .public lewdness, or other notorious act of public indecency 
IndecenCies. tending to debauch the public morals, or shall main-

tain or keep a lewd house or place for the practice 
of fornication, or shall keep a common, ill-governed, 
and disorderly house for the encouragement of idle
ness, gaming. drinking, fornication, or other misbe
havior, every such person shall, on conviction, be 
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fined not exceeding two hundred dollars, or impris- PlIIIilbment. 
oned not exceeding one year, or both, at the discre-
tion of the court. 

PERSONS OBSTRUCTING PUBLIC ROADS, &c. 

SEC. 87. If any person in this Territory shall ob- ObltractlDg or 
struct or injure, or cause or procure to be obstructed Injariq blrb
or injured, any public road or highway, or common ",I,ltreetl, 

11 f bl ' b 'd brldres, ac, street or a ey 0 any town, or any pu IC rt ge, or 
causeway, or public river, or stream declared navi-
gable by law, or shall continue such obstruction so as 
to render the same inconvenient or dangerous to 
pass, or shall erect or establish any offensive trade, 
or manufactory, or business. or continue the same 
after it has been erected or established, or shall in 
anywise pollute any water course, lake, pond. marsh, 
or common sewer, or continue such pollution so as 
to render the same offensive or unwholesome to the 
county, town, village. or neighborhood thereabouts; 
every person so offending shall, upon conviction 
thereof, be fined not exceeding one hundred dollars. Fine, 
and every such nuisance may, by order of the district 
or proper court before whom the conviction may 
take place, be removed and abated by the sheriff of Nallece to be 
the proper county; and any inquest and judgment abated, 
thereon, had under the provisions of any law author-
izing a writ of ad quod damn'tllln. shall be no bar to a 
prosecution under this act. ' 

PERSONS DISINTERRING THE DEAD. 

SEC. 88. If any person shall open the grave or Disinterment 
tomb where the body or bodies of any deceased per- of tbe dead, 
son shall have been deposited (except such as have 
committed suicide), and shall remove the body or re-
mains of any deceased person from the grave or place 
of sepulture, for the purpose of dissection, or any sur-
gical or anatomical experiment, or for any other pur-
pose, without the knowledge and consent of the near 
relatives of the deceased, or shall in any way aid, 
assist, counsel, or procure the same to be done. every 
such person so offending shall, on conviction, be 
fined not less than one hundred dollars. nor more Fine 
than five hundred dollars: Provided. That this sec- Proviso. 
tion shall not be so construed to prevent any person 
from removing the dead body of their deceased rela-
tions, or intimate friends, to any other place of sep-
ulture that he or she may think proper. 
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VOTING MORE THAN ONCE AT ELECTION. 

for yotlq SEC. 89. If any person. being an elector, shall vote 
ore than once more than once at any election which may be held 

at an election. by virtue of any law of this Territory, he shall, on 
conviction thereof, be fined in any sum not exceed
ing one hundred dollars. 

REFUSING TO]OIN POSSE COMITATUS. 

Fine forreful- SEC. 90. Every male person above the age of eigh
Iq to aid In teen years who shall neglect or refuse to aid and 
110"'-""· assist, or join the po886 comitatus, or power of the 
'VI, &c. county, for the purpose of taking or arresting any 

person against whom there may have issued any civil 
or criminal process, or shall neglect and refuse to aid 
and assist in retaking any person who, after having 
been arrested or confined, may have escaped from 
such arrest or imprisonment, or shall neglect and re
fuse to aid and assist in preventing any breach of 
the peace, or the commission of any criminal offence, 
being thereto lawfully required by any sheriff, cor
oner, constable, judge, justice of the peace, or other 
officer concerned in the administration of justice, 
shall, upon conviction, be fined in a sum not less than 
twenty dollars, nor more than seventy-five dollars. 

DEFACING NOTICES. 

Fine for oblit· SEC. 91. If any person shall intentionally deface, 
eratlnl' or de· obliterate, tear down, or destroy, in whole or in part, 
:::;~:t~;~~· !lny cOPuy ~r tranS script, or extra~t fTrom .or of any law 

, of the OIted tates, or of thiS ern tory, or any 
proclamation, advertisement, or notification, set up 
at any place in this Territory, or by order of any 
court, such person, on conviction, shall be fined in a 
sum not less than ten dollars, nor more than seven-

Proyllo. ty-five dollars, at the discretion of the court: Pro
vided, That this section shall not extend to defacing, 
tearing down, obliterating. or destroying any law, 
proclamation, publication. advertisement, or notifica
tion, after the time, for which the same was by law 
or order of the court to remain set up, shall have ex
pired. 
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EIGHTH DIVISION. 

Offence8 committed by Oll«l.tB, Swindler8, cbc. 

FRAUDULENT CONVEYANCES. 

SEC. 99. All and every person who shall be a party Connyance, 
to any fraudulent conveyance of lands, tenements, bond, lult, ltc., 
or hereditaments, goods, or chattels, or any right or wltb Intent to 
. .. f h b d . defraud. IDterest Issumg out 0 t e same, or to any on ,SUit, 
judgment, or execution, contract, or conveyance had, 
made, or contrived, with intent to deceive and de-
fraud others of their just debts, damages, or demands, 
or who, being parties as aforesaid, at any time shall 
avow, maintain, justify, or defend the same or any of 
them as true, and done, had, or made in good faith, 
or upon good consideration, or shall sell, alien, or 
assign any of the lands, tenements, hereditaments, 
goods, chattels, or other things before mentioned, to 
him. her, or them, conveyed as aforesaid. or any part 
thereof, he, she. or they so offending shall, on con-
victior.. thereof, be fined in a sum not less than two P .... bmeDt. 
hundred dollars, nor more than one thousand dollars, 
and shall moreover be imprisoned at hard labor for 
a term of not less than two years, nor more than five 
years, and all such conveyances, as aforesaid, shall 
be declared null and void, and the person making 
the same for the purpose aforesaid shall forfeit and 
pay double damages to the party injured, 

SWINDLERS. 

SEC. 93. If any person by false representation of )(_y,lI'ood., 
his own respectability, wealth, or mercantile corres- ltc.,fraudulent
pondence and connections, shall obtain a credit, and Iy obtained. 
thereby defraud any person of money, goods, chat-
tels, or any valuable thing, or if any person shall· 
cause or procure others to report falsely of his hon-
esty, wealth, or mercantile character. and by thus 
imposing upon any person obtain credit, and thereby 
fraudulently get into possession of goods, wares, or 
merchandize, or any valuable thing. every such 
offender shall be deemed a swindler, and, on convic-
tion, shall be sentenced to return the property so Punishment. 
fraudulently obtained, if it can be done, and shall be 
fined in a sum not less than one hundred dollars, nor 
more than one thousand dollars, or imprisoned at 
hard labor not less than two years, nor more than 
five years, or both, at the discretion of the court. 
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CHEATS. 
Cbeat.. SEC. 94. If any person or persons shall knowingly 

and designedly, by any false pretence or pretences, 
obtain from any other person any chose in action, 
money, goods, wares, chattels, effects, or other valu
able thing whatever, with intent to cheat or defraud 
any such person of the same, every person so offend
ing shall be deemed a cheat, and, upon conviction, 

Pulliabmezlt. shall be fined in a sum not less than one hundred 
dollars, and imprisoned not less than six months, nor 
more than two . years, and shall be sentenced to re
store the. property so fraudulently obtained, if it can 
be done. 

FRAUDULENTLY SELLING LANDS A SEC
OND TIME. 

Selliq land.. SEC. 95. Any person, after once selling, barter
clalml. or lots. ing, or disposing of any tract of land, claim, or 
~i:;::~:~: town lot, or executing any. bond or agreement for 
defraud. the sale of any lands, claIms, or town lots. who 

shall again knowingly and fraudulently sell, barter, 
or dispose of the same tract or tracts of land, 
claim, or town lot or lots, or any part thereof, or 
shall knowingly and fraudulently execute any bond 
or agreement to sell, barter, or dispose of the same 
lands, claims, or lots, or any part thereof, to any 
other person or persons for a valuable consideration, 
every such offender, upon conviction thereof, shall 

PUDI.bment. be fined not exceeding five hundred dollars, or im
prisoned not exceeding three years, or both, at the 
discretion of the court. 

COMMON CHEATS. 

Falle wei&,bts SEC. 96. If any person in this Territory shall know
or meaure.. ingly sell by false weight or measures, or shall know

ingly use false measures at any mill in taking toll for 
grinding corn, wheat, rye, or other grain, he or she 
shall be deemed a common cheat, and, on conviction, 

Punisbment. shall be fined not less than one hundred dollars, nor 
more than five hundred dollars, and be imprisoned 
not exceeding two years. 
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NINTH DIVISION. 

Fraudtden.t and rnoliciou8 mi8chief. 

DESTROYING HOUSES, &c. 

SEC. 97. If any person shall wilfully or maliciously Wilful or ma
cut down, break down, level, demolish, or otherwise !ldoul deltrue
destroy or dama~e any bridge embankment or mill tlOD of brld8es 

, "bousel Ike dam, or break or estroy the windows or doors of any ,. 
dwelling house, or in anywise injure any house or 
houses, or shall set fire to, or burn, or destroy, or pro-
cure or cause to be burnt or destroyed, any barrack, 
cock, crib, rick, or stack of hay, corn, wheat, oats, bar-
ley, or other grain of any kind, or shall cut down, gir-
dle, or destroy any fruit tree, or shade tree, or shall 
cut, pull down, burn, or delltroy any gate post, railing, 
or fence, or shall pull down, burn, or destroy any pile 
of wood, boards, or plank, or other lumber, or shall 
overturn any cart, wagon, or other carriage, or shall 
run them into sloughs, holes, or other places, or shall 
cut loose or set adrift any canoe, ferry-fiat, boat, or 
other vessel, for mischief, or shall unlawfully, wan-
tonly, wilfully, or maliciously, kill, wouhd, disfigure, 
or destroy any horse, mare, filly, colt, or gelding, or IDjurlD" or de
any bull, ox, steer, bullock, cow, heifer, or calf or any Itroylq useful 
sheep or lamb, or any hog, dog, or any other useful aDlmals. 

animal, being the prol?erty of another, every person 
so offending, on conViction, shall be fined not ex- PUDllbmeut. 
ceedin~ two hundred dollars, or imprisoned not 
exceedmg four months, or both, at the discretion of 
the court. 

DESTROYING PUBLIC JAIL. 

SEC. 98. If any person shall wilfully and intention- FIDe for de
ally break down, pull down, or otherwise destroy, or Itroylq or ID
injure, in whole or in part, any public jail, or other !ur:q public 
place of confinement, every person so offending shall, Ial. 
upon conviction, be fined in any sum not exceeding 
five thousand dollars, nor less than the value of said 
jail or other place of confinement so destroyed, or of 
such injury as may have been done thereto by such 
unlawful act. 

PERSONS SETTING FIRE TO PRAIRIES, &c. 

SEC. 99. If any person shall at any time hereafter FIDe for firlq 
wilfully, intentionally, or negligently and carelessly, woodl,pralrlea, 

28 &e. 
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set on fire, or cause to be set on fire, any woods, prai
ries, or other grounds whatsoever in the inhabited 
parts of this Territory, persons so offending shall, on 
conviction, be fined in any sum not less than fifty, 
nor more than one hundred dollars: Provitkd. That 
this section shall not extend to any person who shall 
set on fire, or cause to be set on fire. any woods or 
prairies adjoining his or her faem, plantation, or en
closure, for the necessary preservation thereof from 
accident of fire, by giving to his or her neighbors two 
days' notice of such intention: And 'P'f'O'Vid«l • .fu~ 
ther, That this section shall not be construed to take 
away any civil remedy, which any person may be 
entitled to, for any injury which may be done or re
ceived in consequence of such firing. 

TENTH DIVISION. 

Construction of thiB act and mode of puniahmm.t. 

PARTIES MAY MAINTAIN CIVIL ACTIONS 

PersoulDjur' SEC. 100. Nothing in this act shall be so construed 
ed Dot barred as to prevent the party or I?arties injured from hav
'romactloDlfor ing and maintainmg a civil action for all damages 
dama,es. and losses that he, she, or they may have sustained 

in consequence of the commission of any criminal 
offences herein punished; and no court shall allow 
or entertain the plea that the private injury is merged 
in the crime, or in any manner affected thereby: 

Pro.llo. PIvYuided. however, The record of conviction shall 
not be used as evidence in any civil action brought 
on any forged writing, or to recover the damages and 
losses sustained by the commission of any such 
criminal offence. 

MUIJler ID 
.blcb It Iball 
be laftlcted. 

THE PUNISHMENT OF DEATH. 

SEC. 101. The manner of inflicting the punish
ment of death shall be by hanging the person con
victed by the neck until dead. at such time as the 
court shall direct, which time shall not be less than 
fifteen, nor more than twenty-five days from the time 
sentence is pronounced. unless for good cause the 
court or Governor may prolong the time; and the 
court, at their discretion, may order such execution 
to take place in public. or private, if the latter. then 
the court shall appoint twelve respectable citizens 
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of the county to see that the sentence of the law is 
faithfully executed. 

THE BODY OF CRIMINAL FOR DISSECTION. 

Sac. 102. The court may order on application of Court ma,or
any respectable surgeon or surgeons, that the body der tbe bod, 
of the convict shall, after death. be delivered to such for dlueCtiOD. 
surgeon or surgeons for dissection. 

PUNISHMENT BY IMPRISONMENT. 

Sac. 108. In all cases of imprisonment, for offences Prlloaerl ma, 
under this act, it shall and may be lawtul for the be compelled 
sheriff or keeper of every prison to compel the pris- to labor. 
oner to labor at some useful employment, within or 
without the prison. under such directions and regu-
lations as may from time to time be given by the dis-
trict courts within their respective counties i and if 
any such prisoners shall be ordered by the court 
aforesaid to labor upon any public works without the 
prison. it shan be lawful, and is made the duty of the 
aheriff or keeper of any such convicts, to secure 
them, without cruelty, by ball and chain, or block. 
and also to have a sufficient guard to prevent their 
escape. 

PUNISHMENT BY FINE. 

Sac. 104. In all cases of conviction under this act, How 10118 par
the party convicted shall remain in confinement until t1 coaylcted 
all the costs attending his prosecution are paid, and ~ay be coafia-
his sentence has been fully complied with. . 

PROPERTY OF OFFENDER BOUND. 

Sac. 105. The property, real and personal, of every From wbat 
person charged under this act shall be bound from time propert1 
the time of his arrest, at least so far as will be suf-:f oll:Dder 
'cient to pay to the extent of his condemnation. oan . 

EXECUTION TO ISSUE FOR FINES. 

Sac 106. It shall be the duty of the clerk of each Clertto Illae 
court. at the end of each term, to issue an execution, ell8Catioal for 
and deliver the same to the sheriff of the county fiDei. 

where the court is held, commanding him to collect 
each and every fine imposed during the term, as in 
case of execution on civil process i and it shall be 
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the duty of the sheriff to make due return of all ex
ecutions, and pay over all monies so collected, with
out delay, into the county treasury of the proper 
county, unless otherwise directed by this act. 

FINES APPROPRIATED. 

SEC. 107. All fines, not herein otherwise appropri
ated under this act, shall be for the usc of the county 
in which the offence shall be tried, and shall be paid 
into the county treasury by the officer collecting the 
same. 

BENEFIT OF CLERGY ABOLISHED. 

Beoefit of cler- SEC. 108. The benefit of clergy, appeals of felony, 
n, &c., abol- and trial by battle, shall be, and arc hereby forever 
Isbed. abolished. 

PERSONS WHEN DEEMED INFAMOUS. 

Perlooldeem- SEC. 109. Each and every person in this Territory 
ed lofamOUI. who may hereafter be convicted of the crime of rape, 

kidnapping, wilful and corrupt perjury, arson, bur
glary, robbery, sodomy, or the crime against nature, 
larceny, forgery, counterfeiting, or bigamy, shall be 
deemed infamous, and shall forever thereafter be 
rendered incapable of holding any office of honor, 
trust, or profit, of voting at any election, of serving 
as a juror, and of giving testimony in this Territory. 

ApPROVED, January 25, 1839. 

DEPOSITIONS. 

AN ACT reralatlng tbe mode of taklolr D.~olltloOI, aod to prodde for tbe 
perpetuation of Testlmooy. 

SEC. 1. Be it enact6d by the Council and Hou~ of 
Depolltloolof RepreJ/entativu of tI,e Territory of IfYICa, That when 
ooo-re.ldeDt the testimony of any non-resident witness or wit
wlto...... nesses shall be necessary in any civil cause depend-

ing in any court of law or equity in this Territory, it 
shall be lawful for the party wishing to use the same, 
on giving to the adverse party or his Attorney ten 
days' previous notice in writing, together with a copy 
of the interrogatories intended to be put to such wit
ness or witnesses, to sue out from the proper clerk's 
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