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A. D. 1839.
WM. B. CONWAY,
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flRefPATORY NOTe.
The subject of reprinting the early laws of Iowa (Territorial and
State), baa beeD under diacusalon for several years. This has arisen from
the fact that tbe very limited early editions have long been out of print
U1d copies caD only be obtained with much dimculty and at exceaaive
prieee. Tbe mailer was brought to the attention of the Legislature last
wiD&er, and wbUe no specific plan was adopted, a sumcient sum was
appropriated to make a beginning. The subject was carefully considered
by the Trustees of the Historical Department, by whom It was referred,
with fall power to act, to Jadges H. E. Deemer aad Scott M. Ladd. They
dewrmined to reprint 1,000 copies of this first voluDle of Iowa Territorial
Lan. A copy is now available for every public library In our State.
\eaYiDr a supply for exchanges with other States, and for sale at the cost
of prodnctioD. There are excellent precedents for t.his enterprise In at
Ieut three States of the Middle West-llUnois, Michigan and WiseonsUa-which 10Dg &«0 reprinted several yolumes of their early laws. The
republicatioD of tbis volume will thus place the snbject before tlae people
of Iowa for Bucb further legislative action as tbe public interests may
clellWld.
CBABLBS ALDRICB,'

Curator au Secretary.
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DECLARATION
OF

INDEPENDENCE.
ID CODere... .J'ul;r 4. 1.,.,••

THE UNANllrIOUS DECLARATION OF THE THIRTEEN
UNITED STATES OF AMERICA.
WHEN, in the course of human events, it becomes Propriety of
necessary for one people to dissolve the political 1he declarabands which have connected them with another, and lion.
to assume among the powers of the earth, the separate and equal station to which the laws of nature and
of nature's God entitle them, a decent respect to the
opinions of mankind requires that they should declare
the causes which impel them to the separation.
We hold these truths to be self-evident; that all Unalienable
men are created equal; that they are endowed by rights of Ihe
their Creator with certain unalienable rights; th.tt people.
among these are life, liberty, and the pursuit of happiness. That, to secure these rights, governments
are instituted among men, deriving their just powers
froOl the consent of the governed; that whenever any
form of government becomes destructive of these
ends, it is the right of the people to alter or to abolish
it, and to institute new government, laying its foundation on such principles, and organizing its powers in
such form as to them shall seem most likely to effect
their safety and happiness. Prudence, indeed, will
dictate, that governments long established should
not be changell for light and transient causes; and
accordingly all experience hath shown, that mankind
are more disposed to suffer, while evils are sufferable,
than to right themselves by abolishing the forms to
which they are accustomed. But when a long train
of abuses and usurpations, pursuini!' invariably the
same object, evinces a design to reduce them under
absolute despotism, it is their right, it is their duty to
throw off such government, and to provide new guards
for their future security. Such has been the patient
sufferance of these colonies; and such is now the
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necessity which constrains them to alter their former
systems of government. The history of the present
kingof Great Britain is a history of repeated injuries
and usurpations, all having in direct object the establishment of an absolute tyranny over these states. To
prove this, let facts be submitted to a candid world.
Recitation of
He has refused his assent to laws the most wholethe Inju~ies & some and necessary for the public good.
uaurpatlonSOD
He has forbidden his governors to pass laws of
thepartoftbe.
d'
d
..
I
d d
Britisb croWD. Imme late an presslDg Importance, un ess suspen e
in their operation, till his assent should be obtained,
and, when so suspended, he has utterly neglected to
attend to them.
He has refused to pass other laws for the accommodation of large districts of people, unless those people
would relinquish the right of representation in the
legislature-a right inestimable to them, and formidable to tyrants only
He has called together legislative bodies. at places
unusual, uncomfortable, and distant from the repository of their public records, for the sole purpose of
fatiguing them into compliance with his measures.
He has dissolved representative houses repeatedly,
for opposing, with manly firmness, his invasions on
the rights of the people.
He has refused for a long time after such dissolutions, to cause others to be elected; whereby the
legislative powers, incapable of annihilation, have
returned to the people at large, for their exercise;
the state remaining, in the mean time, exposed to all
the dangers ot invasion from without, and convulsions
within.
He has endeavored to prevent the population of
these states; for that purpose obstructing the laws
for naturalization of foreigners; refusing to pass others,
to encourage their migration hither, and raio;ing the
conditions of new appropriations of lands.
He has obstructed the administration of justice, by
refusing his assent to laws for establishing judiciary
powers.
He has made judges dependent on his will alone,
for the tenure of their offices. and the amount and
payment of their salaries.
He has erected a multitude of new offices, and
sent hither swarms of officers to harrass our people
and eat out their substance.
He has kept among us, in times of peace, standing armies, without the consent of our legislatures.

Absolute
tyranny the
object of tbe
king of Great
Britain.

a
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He has affected to render the military independent of, and superior to, the civil power.
He has combined with others, to subject us to a
jurisdiction, foreign to our constitution, and unacknowledged by our laws; giving his assent to their Recitation of
acts of pretended legislation.
tbeinjurln&
For quartering large bodies of armed troops among on
usurpations
tbe part of
US:

tbe Brltisb

For protecting them by a mock trial, from punish- crown.
ment for any murders which they should commit on
the inhabitants ot these states:
For cutting off our trade with all parts of the
world:
For imposing taxes on us, without our consent:
For depriving us, in many cases, of the benefits of
trial by jury:
For transporting us beyond seas, to be tried for
pretended offences:
For abolishing the free system of English laws in
a neighboring province, establishing therein an
arbitrary government, and enlarging its boundaries,
so as to render it at once an example and fit instrument for introducing the same absolute rule into
these colonies:
For taking away our charters. abolishing our most
valuable laws, and altering fundamentally the forms
of our governments:
For suspending our own legislatures, and declaring
themselves invested with power to legislate for us in
all cases whatsoever.
He has abdicated government here, by declaring
us out of his protection, and waging war against us.
He ha ... plundered our seas, ravaged our coasts,
burnt our towns, and destroyed the lives of our people.
He is, at this time, transporting large armies of
foreign mercenaries to complete the works of death,
desolation, and tyranny, already begun, with circumstances of cruelty and perfidy, scarcely paralleled in
the most barbarous ages, and totally unworthy the
bead of a civilized nation.
He has constrained our fellow-citizens, taken captive on the high seas, to bear arms against their
country, to become the executioners of their friends
and brethren, or to fall themselves by their hands.
He has excited domestic insurrections amongst us,
and has endeavored to bring on the inhabitants of
our frontiers, the merciless Indian savages, whose
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known rule of warfare is an undistinguished destruction of all ages. sexes, and conditions.
PetltloDa unaIn every stage of these oppressions we have petivalllDg.
tioned for redress, in the most humble terms; our
repeated petitions have been answered only by
repealed injury. A prince, whose character is thus
marked by every act which may define a tyrant. is
unfit to be the ruler of a free people.
Appeal to the
Nor have we been wanting in attentions to our
Briti.h people British brethren. We have warned them, from time
fruitless. ltc. to time. of attempts, by their legislature. to extend
an unwarrantable jurisdiction over us. We have
reminded them of the circumstances of our emigration
and settlement here. We have appealed to their
native justice and magnanimity; and we have conjured them, by the ties of our common kindred, to
disavow these usurpations, which would inevitably
interrupt our connexions and correspondence. They,
too, have been deaf to the voice of justice, and of
consanguinity. We must, therefore, acquiesce in the
necessity, which denounces our separation, and hold
them, as we hold the rest of mankind, enemies in
war; in peace-friends.
IndependeDce
We, therefore, the representatives of the United
declare..
States of America, in general congress assembled,
appealing to the Supreme judge of the world, for
the rectitude of our intentions, do, in the name and
by the authority of the good people of these colonies,
solemnly publish and declare, that these united
colonies are, and of right ought to be, free and
Allegiance ab- independent states; that they are absolved from all
aolYed. ltc.
allegiance to the British crown. and that all political
connexion between them and the state ot Great
Britain, is, and ought to be totally dis,;olved; and
that as free and independent states, they have full
power to levy war, conclude peace, contract alliances,
establish commerce, and do all other acts and things,
which independent states may of right do. And for
the support of this declaration, with a firm reliance
Mutual pledge. on the protection of Divine Providence, we mutually
pledge to each other, our lives, our fortunes, and our
sacred honor.
The foregoing declaration was, by order of congress,
engrossed, and signed by the following members:
JOHN HANCOCK.
NEW HAMPSHIRE.
William Whipple,
josiah Bartlett,
Matthew Thornton.
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MASSACHUSETTS BAY

Samuel Adams,
John Adams,
Robert Treat Pain,
Elbridge Gerry.
RHODE ISLAND.

MARYLAND.

&c. , Samuel Chase,

Stephen Hopkins,
William Ellery.
CONNECTICUT.

Roger Sherman,
Samuel Huntington,
William Williams,
Oliver Wolcott.
NEW YORK.

William Floyd,
Philip Livingston,
Francis Lewis,
Lewis Morris.
NEW JERSEY.

Richard Stockton.
John Witherspoon,
Francis Hopkinson,
John Hart. .
Abraham Clark.
PENNSYLVANIA.

Robert Morris,
Benjamin Rush.
Benjam in Franklin,
John Morton,
George Clymer,
James Smith,
George Taylor,
James Wilson,
George Ross.

DELAWARE.

Cesar Rodney,
George Read,
Thomas M'Kean.
William Paca,
Thomas Stone,
Charles Carroll, of Carrollton.
VIRGINIA.

George Wythe,
Richard Henry Lee.
Thomas Jefferson.
Benjamin Harrison.
Thomas Nelson, jr.
Francis Lightfoot Lee,
Carter Braxton.
NORTH CAROLINA.

William Hooper,
Joseph Hewes,
John Penn.
SOUTH CAROLINA.

Edward Rutledge,
Thomas Heyward, jr.
Thomas Lynch, jr.
Arthur Middleton.
GEORGIA.

Button Gwinnett,
Lyman Hall,
George Walton.
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CONSTITUTION
OF THE

UNITED STATES.
WE, the people of the United States, in order to
form a more perfect union, establish justice, insure
domestic tranquility, provide for the common defence, promote the general welfare, and secure the
blessings of liberty to ourselves and our posterity, do
ordain and establish this Constitution for the United
States of America.

ARTICLE I.
SECTION
LegIslative
power.

1.

1. All legislative powers herein granted, shall be
vested in a Congress of the United States, which shall
consist of a Senate and House of Representatives.
SECTION

2.

1. The House of Representatives shall be composed of members chosen every second year, by the
people of the several states; and the electors in each
state s ha II have the qua Iifi cations requisite for elect·
ors of the most numerous branch of the state legislature.
2. No person shall be a representative, who shall
and of Representatives.
not have attained to the age of twenty-five years, and
been seven years a citizen of the United States. and
who shall not, when elected, be an inhabitant of that
state in which he shall be chosen.
Apportion3. Representatives and direct taxes shall be apment of Repre- portioned among the several States which may be
sentati ..a.
included within this Union. according to their respective numbers, which shall be determined by adding
to the whole number of free persons, including those
bound to service for a term of years, and excluding
Indians not taxed, three-fifths of all other persons.
Enumeration. The actual enumeration shall be made within three
years after the first meeting of the Congress of the
United States, and within every subsequent term of
Houle of Reprelentatlns
and quallfieationa
ton, of elec-
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ten years, in such manner as they shall by law direct. Ratio of repreThe number of representatives shall not exceed one lentation.
for every thirty thousand, but each State shall have
at least one representative: and until such enumeration shall be made, the state of New Hampshire shall First apporbe entitled to choose three; Massachusetts, eight; tionment.
Rhode Island and Providence Plantations, one; Connecticut, five; New York, six; New Jersey, four;
Pennsylvania. eight; Delaware, one; Maryland, six;
Virginia, ten; North Carolina, five; South Carolina,
five; and Georgia, three.
4. When vacancies happen in the representation Vacancies.
from any State, the executive authority thereof shall
issue writs of election to fill such vacancies.
5. The House of Representatives shall chOOSeSpeakeroftbe
their speaker and other officers, and shall have the House.
sole power of impeachment.
SECTION 3.
. 1 The Senate of the United States shall be com- Tbe Senateposed of two senators from each State, chosen by eacb scnator a
the Legislature thereof, for six years; and each sen- vote.
ator shall have one vote.
2. I mmediately after they shall be assembled, in Senators
consequence of the first election. they shall be di- c1asscd.
vided. as equally as may be. into three classes. the A third of the
seats of the senators of the first class shall be vacated seats ncated
at the expiration of the second year, of the second every 2 years.
class. at the expiration of the fourth year, and the
third class at the expiration of the sixth year, so that
one third may be chosen every second year; and if
vacancies happen by resignation or otherwise, during Vacancies.
the recess of the legislature of any State, the executive thereof may make temporary appointments until
the next meeting of the legislature, which shall then
fill such vacancies.
3. No person shall be a senator, who shall not Qualifications
have attained to the age ofthirty years, and been nine°faenators.
years a citizen of the United States, and who shall
not. when elected, be an inhabitant of that State for
which he shall be chosen.
4. The vice· president of the United States shall President of
be president of the Senate; but shall have no vote, tbe Benate.
unless they be equally divided.
5. The Senate shall choose their other officers, and Officers.
also a president, pro tempure, in the absence of the
vice-president, or when he shall exercise the office of
president of the United States.
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Impeach·
ment•.

And ext~t of
judgment in
cases.
Part)' liable
accordh:1' to
law.

Elections. how
rel'Ulated.

Meetinl'lof
CODl'ress.

6. The Senate shall have the sole power to try all
impeachments. When sitting for that purpose, they
shall be on oath or affirmation. When the president
of the United States is tried, the chief justice shall
preside; and no person shall be convicted without the
concurrence of two-thirds of the members present.
7. Judgment, in cases of impeachment, shall not
extend further than to removal from office, and disqualification to hold and enjoy any office of honor,
trust. or profit. under the United States; but the party
convicted shall, nevertheless, be liable and subject to
indictment, trial, judgment and punishment, according to law.
SECTION 4.
1. The times, places, and manner of holding elections for senators and representatives, shall be prescribed in each State, by the Legislature thereof; but
the Congress may at any time, by law, make or alter
such regulations, except as to the places of choosing
senators.
2. The Congress shall assemble at least once in
every year, and such meeting shall be on the first
Monday in December, unless they shall by law
appoint a different day.
SECTION

5.

To judl'eofthe
1. Each house shall be the judge of the election.
election of ita returns and qualifications of its own members, and a
members.
majority of each shall constitute a quorum to do
Quorum.
b usiness; b ut a sma11 er num b er may adjourn
.
from day

Rules.

Joumall.

Adjoumment.

to day, and may be authorised to compel the attendance of absent members, in such manner, and under
such penalties as each house may provide.
2. Each house may determine the rules of its proceedings, punish its members for disorderly'behavlOr.
and. WIth the concurrence of two-thirds, expel a
member.
3. Each house shall keep a journal ot its proceedings, and from time to time publish the same, excepting such parts as may, in their judgment, require
secrecy; and the yeas and nays of the members of
either house, on any question, shall, at the desire of
one-fifth of those present, be entered on the journal.
4. Neither house, during the session of Congress,
shall, without the consent of the other, adjourn for
more than three days, nor to any other place than that
in which the two houses shall be sitting.
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SECTION

6.

1. The senators and representatives shall receive Compenlatlon.
a compensation for their services, to be ascertained
by law, and paid out of the treasury of the United
States. They shall, in all cases, except treason,
felony and breach of the peace, be privileged from Prfyllege.
arrest, during their attendance at the session of their
respective houses, and in going to or returning from
the same; and for any speech or debate in either house,
they shall not be questioned in any other place.
2. No senator or representative shall, during the Concernlngtbe
time for which he was elected, be appointed to any boldlng of olli·
civil office under the authority of the United States, cn.
which shall have been created, or the emoluments
whereof shall have been increased, during such time;
and no person holding any office under the United
States. shall be a member of either house, during his
continuance in office.
SECTION

7.

1. All bills for raising revenue shall originate in Reyenuebllls.
the House of Representatives; but the Senate may
propose or concur with amendments as on other bills.
2. Every bill which shall have passed the House Powerandduty
of Representatives and the Senate, shall, before it of tbe presl·
becomes a law, be presented to the president of the ~tn\ln:I~:a.
United States; if he approve, he shall sign it; but if not, on 0 s.
he 5hall return it, with his objections, to that house
in which it shall have originated, who shall enter the
objections at large, on their journal, and proceed to
reconsider it. If, after such reconsideration, two- Proceedinp OD
thirds of that house shall agree. to pass the bill, bill. returned
it shall be sent, together with the objection5, to the ~!::e prt'll'
other house. by which it shall likewise be reconsid.
ered. and if approved by two-thirds of that house, it
shall become a law. But in all such cases the votes
of both houses shall be determined by yeas and nays;
and the names of the persons voting for and against
the bill, shall be entered on the journal of each house
respectively. If any bill shall not be returned by the
president within ten days (Sundays excepted) after
it shall have been presented to him, the same shall
be a Jaw, in like manner as if he had signed it. unless
the Congress, by their adjournment, prevent its
return; in which case, it shall not be a law.
3. Every order, resolution, or vote, to which the Joint resolu·
concurrence of the Senate and House of Represent- tionl. except
S
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for adjournatives may be necessary; (except on a question of adment, to reo
journment) shall be presented to the president of the
ceive theaame United States; and before the same shall take effect.
sanction
as
bills.
S1la 11 b e approve d b y h'1m, or b'
emg d'Isapproved b y

him, shall be re-passed by two-thirds of the Senate
and House of Representatives, according to the rules
and limitations prescribed in the case of a bill.
SECTION

8.

The Congress shall have power1. To lay and collect taxes, duties, imposts, and
excises; to pay the debts, and provide for the common defence and general welfare of the United States;
but all duties, imposts, and excises shall be uniform
throughout the United States:
2. To borrow money on the credit of the United
Loans.
States:
3. To regulate commerce with foreign nations.
Commerce.
and among the several States, and with the Indian
tribes:
Naturalization.
4. To establish an uniform rule of naturalization.
and uniform laws on the subject of bankruptcies
throughout the United States:
5. To coin money, regulate the value thereof, and
Mone),.
ot foreign coin, and fix the standard of weights and
measures:
Counterfeitiq.
6. To provide for the punishment of counterfeiting the securities and current coin of the United
States:
7. To establish post offices and post roads:
Post-oBicea.
8. To promote the progress of science and useful
arts, by securing,. for limited times, to authors and
Science.
inventors, the exclusive right to their respective
writings and discoveries:
9. To constitute tribunals inferior to the Supreme
Tribunals.
Court. To define and punish piracies and felonies
committed on the high seas, and offences against the
law of nations:
10. To declare war, grant letters of marque and
War.
reprisal, and make rules concerning captures on land
and water:
11. To raise and support armies; but no approArmies.
priation of money to that use, shall be for a longer
term than two years:
Nav,.
12. To provide and maintain a navy:
Landandna·
13. To make rules for the government and regunl forces.
lation of the land and naval forces:
Powers of congress relative
to tues.
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14. To provide for calling forth the militia to Militia.
execute the laws of the union, suppress insurrections,
and repel invasions:
15. To provide for organizing, arming and disciplining the militia, and for governing such part of
them as may be employed in the service of the United
States, reserving, to the States respectively, the appointment of the officers, and the authority of training the militia according to the discipline prescribed
by Congress:
16. To exercise exclusive legislation in all cases Legislation
whatsoever, over such district (not exceeding ten over a district.
miles square) as may, by cession of particular states, &c.
and the acceptance of Congress, become the seat of
government of the United States, and to exercise like
authority over all places purchased, by the consent
of the Legislature of the State in which the same
shall be, for the erection of forts, magazines, arsenals,
dock-yards, and other needful buildings: - and
17. To make all laws which shall be necessary and Laws neces.aproper for carrying into execution the foregoing pow- ry for tbe exeers, and all other powers vested by this Constitution cution of tbelr
in the government of the United States, or in any powers.
department or officer thereof.
9.
1. The migration or importation of such persons or tbe Imporas any of the States now existing shall think proper tatlon of certo admit, shall not be prohibited by the Congress tain persons.
prior to the year one thousand eight hundred and &c.
eight, but a tax or duty may be imposed on such importation, not exceeding ten dollars for each person.
j. The privilege of the writ of habeas corpus shall Writ of babeas
not be suspended, unless when, in cases of rebellion corpus.
or invasion, the public safety may require it.
3. No bill of attainder or ex post facto law, shall Attainder.l:c.
be passed.
4. No capitation or other direct tax shall be laid, Direct taxes
unless in proportion to the census or enumeration
herein before directed to be taken.
5. No tax or duty shall be laid on articles exported 01 commerce
from any state. No preference shall be given by any from tbe States
regulation of commerce or revenue to the ports of &c.
one state over those of another; nor shall vessels
bound to or from one state be obliged to enter, clear,
or pay duties in another.
6. No money shall be drawn from the treasury, Of ellpendlbut in consequence of appropriations made by law; ture••
SECTION
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and a regular statement and account of the receipts
and expenditur~s of all public money shall be published from time to time.
No nobilit)'
7. No title of nobility shall be granted by the
created. and
United States, and no person holding any office of
no pretlcdnbts U profit or trust under them, shall. without the consent
accep e )' . f h C
.
I
S. officers. &c. 0 t e ongress, accept ot any present, emo ument,
office. or title. of any klOd whatever. from any king,
prince, or foreign state.
SgCTION

10.

Powers prohi1. No State shall enter into any treaty, alliance or
bit~d to thein- confederation; grant letters of marque and reprisal;
divldual statel. coin money; emit bills of credit; make any thing but

gold and silver coin a tender in payment of debts;
pass any bill of attainder, ex post facto law. or law
impairing the obligation of contracts, or grant any
title of nobility.
Powers whicb
2. No state shall. without the consent of the Conthe S~ates caD gress, lay any imposts or duties on imports or exports,
exemse onl), except what may be absolutely necessary for executunder the sane- •
.
Iaws; an d tenet
h
tion of con109 .
ItS•mspectlon
pro d uce 0 f a II
lITesl.
duties and imposts. laid by any State on imports or
exports. shall be for the use of the treasury of the
United States, and all such laws shall be subject to
the revision and control of Congress. No State shall.
without the consent of Congress. lay any duty of tonnage, keep troops or ships of war in time of peace,
enter into any agreement or compact with another
State. or with a foreign power, or engage in war,
unless actually invaded. or in such imminent danger
as will not admit of delay.
ARTICLE II.
SECTION
Executive
poorer.

Electors of
president and
vice president.

1.

1. The executive power shall be vested in a president of the United States of America. He shall
hold his office during the term of four years. and,
together with the vice president, chosen for the same
term, be elected as follows:
2. Each State shall appoint, in such manner as
the Legislature thereof may direct. a number of electors, equal to the whole number of Senators and Representatives to which the State may be entitled in the
Congress; but no senator or representative. or person
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holding an office of trust or profit under the United
States, shall be appointed an elector.
3. The electors shall meet in their respective MeetiDg of tbe
States, and vote by ballot for two persons, of whom electofl.
one at least shall not be an inhabitant of the same
State with themselves. And they shall make a list Tbeir proceedof all the persons voted for, and of the number of iDgII.
votes for each; which list they shall sign and certify,
and transmit sealed to the seat of government of the
United States, directed to the president of the Senate.
The president of the Senate shall, in the presence of
the Senate and House of Representatives, open all
the certificates, and the votes shall then be counted.
The person having the greatest number of votes shall
be the president, if such number is a majority of the
whole number of electors appointed; and If there be
more than one who have such majority, and have an
equal number of votes. then the House of Representatives shall immediatel}' choose, by ballot, one
of them for president; and if no person have a majority. then from the five highest on the list, the said
house shall. in like manner choose the president.
But in choosing the president. the votes shall be
taken by States, the representation from each State
having one vote: a quorum for this purpose shall
consist of a member or members from two-thirds of
the States, and a majority of all the States shall be
necessary to a choice. In every case, after the
choice of the president. the person having the greatest number of votes of the electors, shall be the vice
president. But if there should remain two or more [.Anuulledwho have equal votes, the Senate shall choose from see amendthem, by ballot, the vice president.ments,art.la.)
4. The Congress may determine the time of Tlmeof tboolchoosing the electors, and the day on which they iDI( electors.
shall give their votes, which day shall be the same
throughout the United States.
5. No person except a natural born citizen, or a QualificatioDs
citizen of the United States at the time of the: adop- for presideDt.
tion of this Constitution, shall be eligible to the office
of president; neither shall any person be eligible to
that office wt.o shall not have attained to the age of
thirty-five years, and been fourteen years a resident
within the United States.
6. In case of the removal of the president from Wben bil duoffice. or of his death. resignation, or inability to dis- ties devolve OD
charge the powers and duties of the said office, the tbe .lce pressame shall devolve on the vice president, and the con- Ident,l:t.
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gress may, by law, provide for the case of removal,
death, resignation, or inability, both of the president
and vice president, declaring what officer shall then
act as president. and such officer shall act accordingly.
until the disability be removed, or a president shall
be elected.
Compenaatlon.
7. The president shall, at stated times. receive for
his services a compensation, which shall neither be
increased nor diminished during the period for which
he shall have been elected, and he shall not receive
during that period any other emolument from the
United States or any of them.
Oath of the
8. Before he enters on the execution of his office,
president.
he shall take the following oath or affirmation:
9. I do solemnly swear (or affirm) that I will
faithfully execute the office of president <.f the United
States, and will. to the best of my ability, preserve.
protect, and defend the Constitution of the United
States."
SECTION 2.
It

1. The president shall he commander-in-chief of
the army and navy of the United States, and of the
militia of the several States. when called into the
actual service of the United States. He may require
the opinion in writin~ of the principal officer in
each of the executive departments, upon any subject
relating to the duties of their respective offices; and
he shall have power to grant reprieves and pardons,
for offences against the United States, except in
cases of impeachment.
His powers.
2. He shall have power, by and with the advice
with the advice and consent of the Senate, to make treaties, provided
and consent of two-thirds of the Senators present concur: and he
the Senate.
1'
· h tea
h d'
vIce an d cons h a1nomanate,
an d by an dWIt
sent of the Senate. shall appoint ambassadors, other
public ministers and consuls, judges of the supreme
court, and all other officers of the United States,
whose appointments are not herein otherwise provided for, and which shall be established by law.
Of appolntHut the Congress may, by law, vest the appointment
mentofinferior of such inferior officers as they think proper, in the
officers
president alone, in the courts of law, or in the heads
of departments.
President may
3. The President shall have power to fill up all
fiUncanciea. vacancies that may happen during the recess of the
Senate, by granting commissions, which shall expire
at the end of their next session.
Power of the
president.
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SECTION

8.

1. He shall from time to time, give to the Con- Duties of pregress information of the state of the Union, and sident.
recommend to their consideration such measures as
he shall judge necessary and expedient. He may,
on extraordinary occasions, copvene both houses, or
either of them, ~nd in case of disagreement between
them, with respect to the time of adjournment, he
may adjourn them to such time as he shall think
proper. He shall receive ambassadors and other
public ministers. He shall take care that the laws
be faithfully executed; and shall commission all the
officers of the United States.

•

SECTION

4.

1. The president, vice president, and all civil
officers of the United States, shall be removed from
office on impeachment for, and conviction of, treason,
bribery, or other high crimes and misdemeanors.

ARTICLE III.
SECTION

1.

1. The judicial power of the United States, shall Judicial power
be vested in one Supreme Court, and in such inferior
courts as the Congress may, from time to time, ordain and establish. The judges, both of the supreme
and inferior courts, shall hold their offices during
good behavior; and shall, at stated times, receive for
tbeir services a compensation, which shall not be
diminished during their continuance in office.
SECTION

2.

1. The judicial power shall extend to all cases in ItusteDt.
law and equity, arising under this Constitution, the
laws of the United States, and treaties made, or which
shall be made, under their authority; to all cases
affecting ambassadors; other public ministers and
consuls; to all cases of admiralty and maritilne jurisdiction; to controversies to which the United States
shall be a party; to controversies between two
or more States; between a State and citizens of
another State; between citizens of different States;
between citizens of the same State, claiming lands

Digitized by

Google

18
r*Retltriction

under grants of different States, and between a State

6y art 11, of ] or the citizens thereof, and foreign States, citizens,

or subjects ....
2. In all cases affecting ambassadors, other public
ministers and consuls, and those in which a State
shall be a party, the Supreme Court shall have original jurisdiction. In ~ll the other cases, before mentioned, the Supreme Court shall .have appellate
jurisdiction, both as to law and fact, with such
exceptions, and under such regulations as the Congress shall make.
Trial of crlmetl 3. The trial of all crimes, except in cases of impeachment, shall be by jury; and such trial shall be
held in the State where the said crimes shall have
been committed; but when not committed within any
State, the trial shall be at such place or places as the
Congress may by law have directed.

ameodmenta.

Jurisdiction of
Supreme Ct.

SECTION

3.

1. Treason against the United States shall consist
only in levying war against them, or in adhering to
their enemies, giving them aid and comfort. No
person shall be convicted of treason unless on the
testimony of two witnesses to the same overt act, or
on confession in open court.
Ita punisbment
2. The Congress shall have power to declare the
punishment of treason; but no attainder of treason
shall work corruption of blood, or forfeiture, except
during the life of the person attainted.

Treuon

ARTICLE IV.
SECTION
Faltb to be
given to tbe
acta, Ikc. of
States.

1. Full faith and credit shall be given in each
State to the public acts, records, and judicial proceedings of every other State. And the Congress
may, by general laws, prescribe the manner in which
such acts, records and proceedings shall be proved,
and the effect thereof.
SECTION

Reciprocity of
citlzeosblp.
Criminals to
be delivered
up.

1.

2.

1. The citizens of each State shall be entitled tG
all privileges and immunities of citizens in the several States.
2. A person charged in any State with treason,
felony, or other crime, who shall flee from justice,
and be found in another State, shall, on demand of
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the executive authority of the State from which he
fled, be delivered up, to be removed to the State
baving jurisdiction of the crime.
3. No person held to service or labor in one Also runaway
State, under the laws thereof, escaping into another, slaves, &c.
shall, in consequence of any law or regulation therein,
be discharged from such service or labor: but shall
be delivered upon claim of the party to whom such
service or labor may be due.
SECTION

3.

1. New States may be admitted by the Congress Admission of
into this Union; but no new State shall be formed or new States.
erected within the jurisdiction of any other State, nor
any State be formed by the junction of two or more
States, or parts of States, without the consent of the
Legislatures of the States concerned, as well as of
the Congress.
j. The Congress shall have power to dispose of. Power of Conandmake all needful rules and regulations respecting i.ress over terthe territory or other prop~rty belonging to the ntory, &c.
United States: and nothing in this Constitution shall
be so construed as to prejudice any claims of the
United States, or of any particular State.

4.
The United States shall guaranty to every State Guarantee and
in this Union, a republican iorm of government, and protection of
shall protect each of them against invasion; and on eacb State.
application of the Legislature, or of the executive
(when the Legislature cannot be convened) against
domestic violence.
SECTION

ARTICLE V.
The Congress, whenever two-thirds of both Mode of amenhouses shall deem it necessary, shall propose amend- ding the Conments to this Constitution; or, on the application of stitution.
the Legislatures of two-thirds of the several States,
shall call a Convention for proposing amendments,
which, in either case, shall be valid to all intents and
purposes, as part of this Constitution. when ratified
by the Legislatures of three· fourths of the, everal
States, or by Conventions in three-fourths thereof,
as the one or the other mode of ratification may be
proposed by the Congress. PrwUled, That no
amendment, which may be made prior to the year
8
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one thousand eight hundred and eight, shall in any
manner affect the first and fourth clauses in the ninth
section of the first article; and that no State, without
its consent, shall be deprived of its equal suffrage
in the Senate.
ARTICLE VI.
1. All debts contracted, and engagements entered
into, before the adoption of this Constitution, shall
be as valid against the United States, under this Constitution, as under the confederation.
Tbe lupreme
2. This Constitution, and the laws of the United
law of tbe land. States which shall be made in pursuance thereof, and
all treaties made, or which shall be made under the
authority of the United States, shall be the supreme
law of the land; and the judges in every State shall
be bound thereby; any thing in the constitution or
laws of any State to the contrary notwithstanding.
Reprelenta'
3. The senators and representatives, before mentlves, &c. to
tioned, and the members of the several State Legissupport tbl.
latures, and all executive and judicial officers, both
Coustltutlon.
of the United States and of the several States, shall
be bound by oath or affirmation, to suppOrt this
No religious Constitution: but no religious test shall ever be
test.
required as a qualification to any office or public
trust under the United States.

Debts allumed

ARTICLE VII.
Ratification of
nine States
sufficient.

The ratification of the Conventions of nine States,
shall be sufficient for the establishment of this Constitution between the States so ratifying the same.
Done in Convention, by the unanimous consent of
the States present, the seventeenth day of
September, in the year of our Lord one thousand seven hundred and eighty-seven, and of
the Independence of the United States of
America, the twelfth. In witness whereof, we
have hereunto subscribed our names.
GEO. WASHINGTON, President,
and Deputy for Va.
NEW HAMPSHIRE.

John Langdon,
Nicholas Gilman.
MASSACHUSETTS.

Nathaniel Gorham,
Rufus King.

DELAWARE.

George Reed,
Gunning Bedford, jr.
John Dickinson,
Richard Bassett,
Jacob Broom.
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CONNECTICUT.

MARYLAND.

William Samuel Johnson, James M'Henry,
Roger Sherman.
Daniel of St. Tho. Jenifer,
NEW YORK.
Daniel Carroll.
VIRGINIA.
Alexander Hamilton.
NEW JERSEY.
John Blair,
William Livingston,
James Madison, jun.
NORTH CAROLINA.
David Brearly,
William Patterson,
William Blount,
Richard Dobbs Spaight,
Jonathan Dayton.
PENNSYLVANIA.
Hugh Williamson.
SOUTH CAROLINA.
Benjamin Franklin,
Thomas Mifflin,
John Rutledge,
Robert Morris,
Chas.CotesworthPinckney
George Clymer,
Charles Pinckney,
Thomas Fitzsimons,
Pierce Butler.
Jared Ingersoll,
GEORGIA.
James Wilson,
William Few,
Abraham Baldwin.
Governeur Morris.
Attest,
WILLIAM JACKSON, Secretary.
AMENDMENTS TO THE CONSTITUTION.
ARTICLE I.

Congress shall make no law respecting an estab- Relilrioa.
lishment of religion, or prohibiting the free exercise speecb, tbe
pre..,toand
tbe
thereo f ·, or a b n'd'
gmg t h e free d om 0 f speec h ,or 0 f rllrbt
pet!.
the press; or the right of the people peaceably to tloa.
assemble, and to petition the government for a
redress of grievances.
ARTICLE II.

A well regulated militia being necessary to the People may
security of a free State, the right of the people to keep arms.
keep and bear arms shall not be infringed.
ARTICLE III.

No soldier shall, in time of peace, be quartered in Quarterlq of
any house without the consent of the owner; nor in IOldlers.
time of war, but in a manner to be prescribed by law.
ARTICLE IV.

The right of the people to be secure in their per- Security a·
sons, houses, papers, and effects, against unreasonable Iraialt uarea·
searches and seizures shall not be violated' and no soaable ..arc:b·
'
' but upon probable' e
warrants sha11 Issue,
cause,l &: ..Izurea.
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supported by oath or affirmation, and particularly
describing the place to be searched, and the persons
or things to be seized.
ARTICLE V.
Presentment
or indictment,
In criminal
easel.

Right of prl·
vate property.

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment
or indictment of a grand jury, except in cases arising
in the land or naval forces, or in the militia, when in
actual service, in time of war or public danger; nor
shall any person be. subject, for the same offence, to
be twice put in jeopardy of life or limb; nor shall be
compelled, in any criminal case, to be a witness
against himself, nor be deprived of life, liberty, or
property, without due process of law: nor shall
private property be taken for public use without just
com pensation.
ARTICLE VI.

Rights of the
acculed.

In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an
impartial jury of the State and district wherein the
crime shall have been commitied, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to
have compulsory process for obtaining witnesses in
his favor, and to have the assistance of counsel for
his defence.
ARTICLE VII.

Richt of trial
by jury.

In suits at common law, where the value in controversyshall exceed twenty dollars, the right of trial
by jury shall be preserved, and no fact. tried by a
jury shall be otherwise re-examined in any court of
the United States, than according to the rules of the
common law.
ARTICLE VIII.

Of ball. fines.
and punish·
ments.

Excessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments
in8icted.
AR1'ICLE IX.

Rlgbta enumeThe
rated not to
rights,
disparage thole others
retained.

...

....

enumeration in the Constitution, of certain
shall not be construed to deny or disparage
retained by the people.
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ARTlCI~E

X.

The powers not delegated to the United States by Resened
the Constitution, nor prohibited by it to the States, power•.
are reserved to the States respectively, or to the
people.
ARTICLE XI.

The judicial power of the United States shall not Restriction of
be construed to extend to any suit in law or equity, judicial powcommenced or prosecuted against one of the United en.
States by citizens of another State, or by citizens or
subjects of any foreign State.
ARTICLE XU.

1. The electors shall meet in their respective Mode of electStates, and vote by ballot for president and vice log president
president, one of whom. at least. shall not be an and vice presl. h b'
f h
S tate Wit
. h t h emse 1ves: t h ey States.
dent of the U.
In a ltant 0 t e same
shall name in their ballots the person voted for as
president, and in distinct ballots the person voted for
as vice president; and they shall make distinct lists
of all persons voted for as president, and of all persons voted for as vice president, and of the number
of votes for each, which lists they shall sign and certify, and transmit sealed to the seat of the government of the United States, directed to the president
of the Senate: the president of the Senate shall. in
the presence of the Senate and House of Representatives, open all the certificates, and the votes shall
then be counted; the person having the greatest
number of votes for president, shall be the president,
if such number be a majority of the whole number
of electors appointed; and if no person have such
majority, then from the persons having the highest
numbers, not exceeding three, on the list of those
voted for as president. the House of Representatives
shall choose immediately. by ballot, the president.
But in choosing the president, the votes shall be
taken by States, the representation trom each State
having one vote: a quorum for this purpose . shall
consist of a member or members from two-thirds of
the States, and a majority of all the States shall be
necessary to a choice. And if the House of Repre- .
sentatives shall not choose a president, whenever the
right of choice shall devolve upon them, before the
fourth day of March next following, then the vice
president shall act as president, as in the case of the
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death or other constitutional disability of the president.
2. The person having the greatest number of votes
as vice president, shall be the vice president, if such
number be a majority of the whole number of electors
appointed; and if no person have a majority, then
from the two highest numbers on the list the Senate
shall choose the vice president: a quorum. for that
purpose, shall consist of two-thirds of the whole
number of senators and a majority of the whole
number shall be necessary to a choice.
S. But no person constitutionally ineligible to the
office of president. shall be eligible to that of vice
president of the United States.

ARTICLE XIII.
Wben cltlzeDship sball be
forfeited.

E

If any citizen of the United States shall accept,
claim, receive, or retain any title of nobility or honor,
or shall, without the consent of Congress, accept and
retain any present, pension, office, or emolument of
any kind whatever, from any emperor, king, prince,
or foreign power, such person shall cease to be a
citizen of the United States, and shall be incapable of
holding any office of trust or profit under them, or
either of them.
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AN ORDINANCE,
FOR THE 6()VERNMENT OF THE TERRITORY OF THE
UNIrED STATES. NORTH-WEST OF
THE RIVER OHIO.

B6 it i»'d4ined, by the United 8tat6B, in 00ngre88 District.

~,

That the said Territory, for the purposes
of temporary government, be one district; subject,
however, to be divided into two districts, as future
circumstances may, in the opinion of Congress, make
it expedient.
B6 it ordailn6d. by the autlwrity aforesaid, That the Rules of in·
estates both of resident and non-resident proprietors beritance.
in the said Territory, dying intestate, shall descend to
and be distributed among their children, and the
descendants of a deceased child, in equal parts; the
descendants of a deceased child or grand child, to
take a share of their deceased parent in equal parts
among them; and where there shall be no children
or descendants, then in equal parts to the next of
kin, in equal degree; and among collaterals. the
children of a deceased brother or sister of the intestate, shall have, in equal parts among them. their
deceased parent's share; and there shall, in no case,
be a distinction between kindred of the whole and
half blood; saving, in all cases, to the widow of the
intestate her third part of the real estate for life, and
one third part of the personal estate; and this law
relative to descents and dower shall remain in full
force until altered by the Legislature of the District.
And until the governor and judges shall adopt laws,
as hereinafter mentioned, estates in the said Territory may be devised or bequeathed by wills in writin~, signed and sealed by him or her, in whom the
estate may be, (being of full a~e,) and attested by
three witnesses; and real estates may be conveyed
by lease and release, or bargain and sale, signed,
sealed and delivered by the person, bein~ of full age,
in whom the estate may be, and attested by two
witnesses, provided such wills be duly proved, such
conveyances be acknowledged, or the execution
thereof duly proved, and be recorded within one
year after proper magistrates, courts, and registers
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shall be appointed for that purpose; and personal
property may be transferred by delivery; saving, however, to the French and Canadian inhabitants, and
other settlers of the Kaskaskias, Saint Vincents, and
the neighboring villages. who have heretofore professed themselves citizens of Virginia, their laws and
customs now in force among them, relative to the
descent and conveyance of property.
Go.-eroor.
Be it ordaiMd by the (J/utlwrity a/oretJaid, That there
shall be appointed, from time to time, by Congress,
a governor, whose commission shall continue in force
for the term of three years, unless sooner revoked by
Congress; he shall reside in the district, and have a
freehold estate therein, in one thousand acres of
land, while in the exercise of his office.
Secretary.
There shall be appointed from time to time, by
Congress. a secretary. whose commission shall continue in force for four years. unless sooner revoked;
he shall reside in the district, and have a freehold
estate therein, in five hundred acres of land, while in
the exercise of his office. It shall be his duty to
keep and preserve the acts and laws passed by the
Legislature. and the public records of the district,
and the proceedings of the governor in his executive
department; and transmit authentic copies of such
acts and proceedings every six months, to the secreSupreme court tary of Congress. There shall also be appointed a
court. to consist of three judges, any two of whom
to form a court, who shall have a common law jurisdiction, and reside in the district. and have each
therein a freehold estate in five hundred acres of
land, while in the exercise of their offices; and their
commissions shall continue in force during good
behavior.
Le¥ialature.
The governor and judges, or a majority of them,
shall adopt and publish, in the District, such laws of
the original States. criminal and civil, as may be
necessary and best suited to the circumstances of the
district, and report them to Congress from time to
time; which laws shall be in force in the district until
the organization of the general assembly therein,
unless disapproved of by Congress; but afterwards
the Legislature shall have authority to alter them as
they shall think fit.
Officers of
The governor for the time being, shall be commilitia.
mander-in-chief of the militia, appoint and commission all officers in the same, below the rank of
Personal property.
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general officers; all general officers shall be appointed
and commissioned by Congress.
Previous to the organization of the general assem- Civil officers.
bly, the governor shall appoint such magistrates and
other civil officers, in each county or township, as he
shall find necessary for the preservation of peace
and good order in the same. After the general
assembly shall be organized, the powers and duties
of the magistrates and other civil officers shall be
regulated and defined by the said assembly; but all
magistrates and other civil officers, not herein otherwise directed, shall, during the continuance of this
temporary government, be appointed by the governor.
For the prevention of crimes and injuries, the laws Chon division.
to be adopted or made, shall have force in all parts of tbe District_
of the district. and for the execution of process,
criminal and civil, the governor shall make proper
divisions thereof; and he shall proceed from time to
time. as circumstances may require, to layout the
parts of the District. in which the Indian titles shall
have been extinguished, into counties and townships,
subject, however, to such alterations as may thereafter be made by the Legislature.
So soon as there shall be five thousand free male Representainhabitants of full age, in the district, upon giving live governproof thereof to the governor, they shall receive ment; ceneral
·
. h time
aut h orlty.
Wit
an d p Iace, to e Iect representa- assembly_
tives from their counties or townships, to represent
them in the general assembly: Providl!d. That for
every five hundred free male inhabitants. there shall
be one representative, and so on progressively with
the number of free male inhabitants, shall the right
of representation increase, until the number of representatives shall amount to twenty-five, after which,
the number and proportion of representatives shall
be regulated by the legislature: Prwided. That no
person be eligible or qualified to act as a representative. unless he shall have been a citizen of one of
the United States three years, and be a resident in
the district, or unless he shall have resided in the
District three years, and in either case shall likewise
bold in his own right, in fee simple. two hundred
acres of land within the same: Provided. ako. That
a freehold in fifty acres of land in the District. having been a citizen of one of the States, and being
resident in the District. or the like freehold, and two
years residence in the District shall be necessary to
qualify a man 3.S an elector of a repre!lentative.
4
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The representative thus elected shall serve for the
term o( two years; and in case of the death of a
representative, or removal from office. the governor
shall issue a writ to the county or township for which
he was a member, to elect another in his stead, to
serve for the residue of the term.
Constitution of
The General Assembly, or Legislature, shall contbe legislative sist of the governor, Legislative Council, and a House
power.
of Representatives. The Legislative Council shall
consist of five members, to continue in office five
years, unless sooner removed by Congress; any three
of whom to be a quorum. And the members of the
Council shall be nominated and appointed in the following manner, to-wit: As soon as representatives
shall be elected, the governor shall appoint a time
and place for them to meet together, and when met,
they shall nominate ten persons, residents in the
district, and each possessed of a freehold in five
hundred acres of land, and return their names to
Congress; five of whom Congress shall a.ppoint and
commission to serve as aforesaid; and whenever a
Vacanciee,
vacancy shall happen in the council, by death or
bow filled.
removal from office, the House of Representatives
shall nominate two persons, qualified as aforesaid. for
each vacancy, and return their names to Congress;
one of whom Congress shall appoint and commission
for the residue of the term. And every five years,
tour months at least before the expiration of the time
of service of the members of the council, the said
house shall nominate ten persons, qualified as aforesaid, and return their names to Congress; five of
whom Congress shall appoint and commission to
serve as members of the Council five years, unless
sooner removed. And the Governor, Legislative
Council, and House of Representatives, shall have
authority to make laws, in all cases, for the good
government of the district, not repugnant to the
principles and articles in this ordinance established
Governor'. as· and declared.
And all bills, having passed by a
lent to bills.
majority in the House, and by a majority in the Council, shall be referred to the governor for his assent;
but no bill or legislative act whatever, shall be of any
force without his assent. The governor shall have
power to convene, prorogue, and dissolve the General
Assembly, when in his opinion it shall be expedient.
Oatb of fidelity
The governor, judges,legislative council, secretary,
and of office to and such other officers as Congress shall appoint in
be taken.
the district, shall take an oath or affirmation of fidelTerm of ler·
.lce.
Vacanciee,
bow filled.
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ity and of office; the governor before the president
of Congress, and all other officers before the governor.
As soon as a legislature shall be formed in the dis- Delegate to
trict, the council and house assembled, in one room, Congress.
shall have authority, by joint ballot, to elect a delegate to Congress, who shall have a seat in Congress,
with a right of debating. but not of voting, during
this temporary government.
And for extending the fundamental principles of
civil and religious liberty, which form the basis
whereon these republics, their laws, and constitutions,
are erected; to fix and establish those principles as
the basis of all laws, constitutions and governments,
which forever hereafter shall be formed in the said
territory; to provide also for the establishment of
States. and permanent governments therein, and for
their admission to a share in the federal councils, on
an equal footing with the original States, at as early
periods as may be consistent with the general interest:
It is hereby ordained and declared, by tM authority Articles of
afor68aid. That the following articles shall be con- compact.
sidered as articles of compact between the original
States and the people and States in the said territory,
and forever remain unalterable, unless by common
consent, to-wit:
ARTICLE I.
No person. demeaning himself in a peaceable and Religious
orderly manner, shall ever be molested on account worship.
of his mode of worship, or religious sentiments, in
the said territory.
ARTICLE II.
The inhabitants of the said territory shall always The writ of
be entitled to the benefits of the writ of habeas habeas corpus
y
corpus, and trial by jurv; of a proportionate repre- ~nd trial bed
.
f
h
i
"
h
i
'
I
d
f
Jury secur ;
sentatlOn 0 t e peop e In t e egis ature, an 0 and judicial
judicial proceedings according to the course of the proceedlnp
common law. All persons shall be bailable, unless according to
for capital offences, where the proof shall be evident. common
or the presumption great. All fines shall be moder- :~j.
ate; and no cruel or unusual punishments shall be Fines. &c.
inflicted. No man shall be deprived of his liberty or Compensation
property, but by the judgment of his peers, or the for property
d ; an d s IIOU Id t h e pu bl'IC eXigencies
.
. lie
takenforpuh1aW ot- t h
e ian
senlce.
make it necessary, for the common preservation, to
take any person's -property, or to demand his par-

:be
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Laws not to
affect private
contracts.

ticular services, full compensation shall be made for
the same. And in the just preservation of rights and
property, it is understood and declared, that no law
ought ever to be made, or have force in the said territory, that shall in any manner whatever interfere
with or affect priv.ate contracts or engagements, bona
fide, and without fraud previously formed.
ARTICLE III.

Schools.

Indians.

Religion, morality, and knowledge being necessary
to good government and the happiness of mankind.
schools and the means of education shall forever be
encouraged. The utmost good faith shall always be
observed towards the Indians; their lands and property shall never be taken from them without their
consent, and in their property. rights, and liberty,
they never shall be invaded or disturbed, unless in
just and lawful wars, authorised by Congress; but
laws, founded in justice and humanity, shall, from
time to time, be made, for preventing wrongs being
done to them, and for preserving peace and friendship with them.
ARTICLE IV.

The said Territory and the States which may be
formed therein, shall forever remain a part of this
~~:rc~:':~~;!. confederacy of the United States of America. subject
cy.
to the articles of confederation. and to such alterations therein as shall be constitutionally made; and
to all the acts and ordinances of the United States
Taxes.
in Congress assembled, conformable thereto. The
inhabitants and settlers in the said Territory shall be
Federal debt •• subject to pay a part of the federal debts, contracted
or to be contracted, and a proportional part of the
expenses of government, to be apportioned on them
by Congress, according to the same common rule and
measure by which apportionments thereof shall be
made on the other States; and the taxes for paying
their proportion shall be laid and levied by the authority and direction of the Legislatures of the District
or Districts, or new States, as in the original States,
within the time agreed upon by the United States in
Congress assembled.
Primary dis·
The Legislatures of those
posal of tbe
Districts or new States, shall never interfere with the
soil to be by
primary disposal of the soil by the United States in
Congress.
Congress assembled, nor with any regulations Congress may find necessary for securing the title in such
The territory
to remain for·
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soil to the bona fide purchasers. No tax shall be United States
imposed on lands, the property of the United States; lands not to be
and in no case shall non-resident proprietors be taxed tazed.
higher than residents. The navigable waters leading Nulgable
into the Mississippi and St. Lawrence, and the carry- waters.
ing places between the same, shall be common highways. and forever free, as well to the inhabitants of
the said Territory, as to the citiiens of the United
States, and those of any other States that may be
admitted into the confederacy, without any tax,
impost, or duty therefor.
ARTICLE V.
There shall be formed, in the said Territory, not States. how to.
lese than three. nor more than five States; and the be formed in
boundaries of the States, as soon as Virginia shall the Territory.
alter her act of cession, and consent to the same,
shall become fixed and established as follows, to-wit:
The western State in the said territory shall be Boundary of
bounded by the Mississippi, the Ohio, and Wabash western State.
rivers; a direct line drawn from the Wabash and
Post Vincents, due north to the territorial line between
the United States and Canada; and by the said territorial line to the Lake of the Woods and Mississippi.
The middle State shall be bounded by the said direct Middle State.
line, the Wabash from Post Vincents to the Ohio, by
the Ohio, by a direct line drawn due north from the
mouth of the Great Miami, to the said territorial .
line, and by the said territorial line. The eastern Eastern State.
State shall be bounded by the last mentioned direct
line, the Ohio, Pennsylvania and the said territorial
line: Amided, MWtJ'I)e1', and It is further understood
and declared, That the boundaries of these three
States shall be subject so far to be altered, that if
Congress shall herealter find it expedient, they shall
have authority to form one or two States in that part
of the said Territory which lies north of an east and
west line drawn through the southerly bend or extreme of Lake Michigan. And whenever any of the States. when
said States shall have sixty thousand free inhabitants may be admlttherein, such State shall be admitted, by its delegates, ~.Into the
into the Congress of the United States, on an equal niOD.
footing with the original States, in all respects whatever; and shall be at liberty to form a permanent
constitution and State government. Provided, The Proylao.
constitution and government so to be formed shall be
republican, and in conformity to the principles' con-
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tained in these articles; and so far as it can be consistent with the general interest of the confederacy,
such admission shall be allowed at an earlier period,
and when there may be a less number of free inhabitants in the State than sixty thousand.
ARTICLE VI.
Slaver)' prohlhlted_
Proviso.

Resolutions
repealed.

There shall be neither slavery nor involuntary
servitude in the said Territory. otherwise than in the
punishment of crimes, whereof the party shall have
been duly convicted. Pr()'/)ided, al'lJ}(1,Ys, That any
person escaping into the same, from whom labor or
service is lawfully claimed in anyone of the original
States, such fugitive may be lawfully reclaimed and
conveyed to the person claiming his or her labor or
service, as aforesaid.
Be it ora4i1Md by the OIUtlwrity ~for6laid, That the
resolutions of the twenty-third of April, one thousand
seven hundred and eighty-four. relative to the subject
of this ordinance, be, and the same are hereby
repealed, and declared null and void.
Done by the United States, in Congress assembled,
the thirteenth day of July, in the year of our
Lord, one thousand seven hundred and eightyseven, and of their sovereignty and independence the twelfth.
WILLIAM GRAYSON, Ohairma,I..
CHARLES THOMPSON, S~l'etary.

AN ACT to divide the Territory of Wisconsin, aad to estabUsh the Territorial Government of Iowa.

1m

What part of
Be it enactd
the Sena~ and H()U8e of Reprethe present tcr- sentatiV68 of the tlnited States of America, in
ritory of Wis- g1'688 assembled, That, from and after the third day of
consla, shall, July next, all that part of the present Territory of
after 3d July
W·IsconSID
. Wh'IC h l'les west 0 f t he M'ISSISSIPPI
. . .river,
.
next coastitute
the Territor), of and west of a line drawn due:: north from the head
Iowa.
waters or sources of the Mississippi to the territorial

am-

line, shall, for the purposes of temporary government, be and constitute a separate territorial government, by the name of Iowa; and that, from and after
the said third day of July next, the present territorial
government of Wisconsin shall extend only to that
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part of the present Territory of Wisconsin which lies
east of the Mississippi river. And after the said The autborlty
third day of July next, all power and authority of the of WlacoualD;'
government of
tbe terrl_ Wisconsin ' in and over
• the territory over
tory bereby
hereby constItuted, shall cease: Provided, That noth- constituted to
ing in this act contained, shall be construed to impair cease after let
the rights of person or property now appertaining to July next.
any Indians within the said Territory, so long as such Provlao.
rights shall remain unextinguished by treaty between
the United States and such Indians, or to impair the
obligations of any treaty now existing between the
United States and such Indians, or to impair or
anywise to affect the authority of the government of
the United States to make any regulations respecting
such Indians, their lands, property, or other rights,
by treaty, or law, or otherwise, which it would have
been competent to the government to make if this
act had never been passed: PrvnJided, That nothingProvlao.
in this act contained shall be construed to inhibit the
government of the United States from dividing the
territory hereby established into one or more other
territories, in such manner, and at such times, as
Congress shall, in its discretion, deem convenient
and proper, or from attaching any portion of said
Territory to any other State or Territory of the United
States.
SEC. 2. And be it further enacted, That the Exec- Executive
utive power and authority in and over the said Terri- power veated in
torv of Iowa shall be vested in a Governor who abeGovernor,
appointedto
shall hold his office for three years, unless sooner lor three yeara,
removed by the President of the United States. The &c.
governor shall reside within the said Territory, shall ~owefl and dube commander-in-chief of the militia thereof, shall hes of th. Go. th
' 0 f yernor.
· an d receIve
per form t h e d utles
e emo i
uments
superintendent of Indian affairs, and shall approve
of all laws passed by the Legislative Assembly, before
they shall take effect; he may grant pardons for
offences against the laws of the said Territory, and
reprieves for offences against the law of the United
States. until the decision of the President can be
made known thereon; he shall commission all officers
who shall be appointed to office under the laws of
the said Territory, and shall take care that the laws
be faithfully executed.
SEC. 3. And be it further enacted. That there shall A Sec. of the
be a secretary of the said Territory, who shall reside Terry. to beaptherein, and hold his office for four years, unless pointed for four
sooner removed by the President of the United States; yeara, &c.
J

.'

'
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Duties of tbe he shall record and preserve all the laws and proSecretary.
ceedings of the Legislative Assembly hereinafter
constituted, and all the acts and proceedings of the
governor in his executive department; he shall transmit one copy of the laws and one copy of the executive proceedings, on or before the first Monday in
December in each year, to the President of the United
States; and, at the same time, two copies of the laws
to the Speaker of the House of Representatives, for
Tbe Secretary the use of Congress. And in case of the death.
to act as GoYer- removal, resignation, or necessary absence of the
nor in eale of a governor from the Territory. the secretary shall have,
vacancy.
and he is hereby authorized and required to execute
and perform all the powers and duties of tJ;le governor during such vacancy or necessary absence, or
until another governor shall be duly appointed to fill
such vacancy.
Legillative
SEC. 4. And be it {wrther eruJCted, That the legispower velted in lative power shall be vested in the governor and a
tbe Go~r. anda legislative assembly. The legislative assembly shall
legislatIve aI- consIst
. 0 f a Councl'1 an d H ouse 0 f R epresentatlves.
.
sembiy
Lelisl~tive as- The Council shall consist of thirteen members, having
sembly to con- the qualifications of voters as hereinafter prescribed, .
lilt of acouncil whose term of service shall continue two years. The
and
.
. 0 f twenty-sIx
.
RepIHOUle of H ouse 0 f R epresentatlves
s h a 11 consIst
Coun~iJ.
members possessing the same qualifications as preHOUle of Reps. scribed for the members of the Council, and whose
'pportionterm of service shall continue one year. An apporment of repre- tJOnment
.
.
sentalion.
s ha II be ma d e, as nc:ar1y equa1 as ~ractlcable. among the several countles, for the election of
the Council and Representatives, giving to each section of the Territory representation in the ratio of
its population, Indians excepted, as nearly as may be.
Member. to be And the said members of the Council and House of
inbabltants of Representatives shall reside in, and be inhabitants of
tbe diat. for the district for which they may be elected. Previous
;~~~~o:~e~~e!e to the first election. the governor !If the Te~ritory
first election shall cause the census or enumeration of the IOhabtbe GoYr. to itants of the several counties in the Territory, to be
bave tbe c.n- taken and made by the sheriffs of the said counties
IUS taken, un- respectively, unless the same shall have been taken
le.l. &c.
within three months previous to the third day of July
next, and returns thereof made by said sheriffs to
Flrlt election the governor. The first election shall be held at such
to be beld, &e. time and place, and be conducted in such manner as
as tbe Govr
the governor shall appoint and direct; and he shall,
lI direct,
at the same time, declare the number of members of
.
the Council and House of Representatives to which

t:
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each of the counties or districts are entitled under
this act. The number of persons authorized to be
elected having the greatest number of votes in each
of the said counties or districts for the Council, shall
be declared by the said governor to be duly elected GoYr. to declare
to the said Council; and the person or persons having tbe penons
the grea.test number of votes for the House. of Rep- :::!:.:~um.
resentatlves, equal to the number to whIch each ber of yot.. to
county may be entitled, shall also be declared by the be elected.
governor to be duly elected: Provid«l, the governor Proyiso.
shall order a new election when there is a tie between
two or more persons voted for, to supply the vacancy
made by such tie. And the persons thus elected to
the legislative assembly shall meet at such place and
on such day as he shall appoint; but thereafter. the
time. place, and manner of holding and conducting
all elections by the people, and apportioning the
representation in the several counties to the Council
and House of Representatives. according to population, shall be prescribed by law, as well as the day
of the annual commencement of the session of the
said legislative assembly; but no session, in any year,
shall exceed the term of seventy-five days.
SEC. 5. And be it forther enacted. That every free Qualifications
white male citizen of the United States, above the of voters. &c.
age of twenty-one years, who shall have been an at tbe fint elecinhabitant of said Territory at the time of its organ- tlon.
ization, shall be entitled to vote at the first election,
and shall be eligible to any office within the said
Territory; but the qualifications, of voters, at - all At all lub.esubsequent elections, shall be such as shall be deter- quent electionl
mined by the legislative assembly; PrfYlJid6d, .that Proviso.
the right of suffrage shall be exercised only by citizens of the United States.
SEC. 6. And be it further enacted, That the legis- Powers of lbe
lative power of the Territory shall extend to all right- Legislature.
ful subjects of legislation; but no law shall be passed Restriction•.
interfering with the primary disposal of the soil; no
tax shall be imposed upon the property of the United
States; nor shall the lands or other property of
Don-residents be taxed higher than the lands or other Laws to be subproperty of residents. All the laws of the governor milled to ~on
and legislative assembly shall be submitted to, and ~e"forappo\
if disapproved by the Congress of the United States, a .
the same shall be null and of no effect.
SEC. 7. .And be it further enact«l, That all town- Officers to be
ship officers, and all county officers. except judicial elected by the
officers, justices of the peace, sheriffs, and clerks of people.
Ii
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courts, shall be elected by the people, in such manner
as is now prescribed by the laws of the Territory of
Wisconsin, or as may, after the first election, be provided by the governor and legislative assembly of
Officers to be Iowa Territory. The governor shall nominate, and.
appoioted by by and with the advice and consent of the legislative
the Govr. with council, shall appoint all judicial officers, justices of
theadvlceand
cooleot
of the t h e peace, s h'ff
erl s, an d a 11 ml'1"Itla 0 ffi cers, except
legislative
those of the staff, and all civil officers not herein
couocil.
provided for. Vacancies occurring in the recess of
vacal°clelloc
- the Council, shall be filled by appointments from the
th
curr ogof0 thee governor, whtc
. h s h a 11 expire
. at t he end of the next
recess
Council. how session of the legislative assembly; but the said govfilled.
ernor may appoint. in the first instance, the aforesaid
officers, who shall hold their offices until the end of
the next session of the said legislative assembly.
Disquallfica·
SEC. 8. And b. it further enacted. That no member
tlons for office. of the legislative assembly shall hold, or be appointed
to, any office created, or the salary or emoluments of
which shall have been increased whilst he was a member. during the term for which he shall have been
elected, and for one year after the expiration of such
term, and no person holding a commission or appointment under the United States, or any of its officers,
except as a militia officer, shall be a member of the
said Council or House of Representatives, or shall
hold any office under the government of the said
Territory.
Judicial power SEC. 9. And be it further 6fUlCted, That the judicial
vested in a IU- power of the said Territory shall be vested in a
court. !! upreme court. district courts, probate courts, and in
dP~eme
1St. courts.
"
f h
Th e supreme court s h a 11 conprobate
courtl Justices
0 t e peace.
and jUltlcn of' sist of a chief justice and two associate judges, any
the peace.
two of whom shall be a quorum, and who shall hold
Supreme court. a term at the seat of government of the said Territory annually; and they shall hold their offices during
the term of four years. The said Territory shall be
District courts. divided into three judicial districts; and a district
court or courts shall be held in each of the three districts, by one of the judges of the supreme court. at
such times and places as may be prescribed by law;
and the said judges shall, after their appointment,
respectively. reside in the districts which shall be
JurlsdlctloDI assigned to them. The jurisdiction of the several
of the leveral courts herein provided for, both appellate and origicourtl.
nal, and that of the probate courts, and of the justices
Proviso.
of the peace, shall be as limited by law: Prooided,
houJeuer, that justices of the peace shall not have
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jurisdiction of any matter of controversy, when the
title or boundaries of land may be in dispute, or where
tbe debt or sum claimed exceeds fifty dollars. And
tbe said supreme and district courts, respectively,
sball possess a chancery as well as a common law
jurisdiction.-Each district court shall appoint its
clerk, who shall keep his office at the place where
the court may be held, and the said clerks shall also
be the registers in chancery; and any vacancy in said
office ot clerk, happening in the vacation of said
court, may be filled by the judge of said district,
which appointment shall continue until the next term
of said court. And writs of error, bills of exception,
and appeals in chancery causes, shall be allowed in
all cases. from the final decisions of the said district
courts to the supreme court, under such regulations
as may be prescribed by law; but in no case, removed
to the supreme court, shall trial by jury be allowed
in said court. The supreme court may appoint its
own clerk, and every clerk shall hold his office at the
pleasure of the court by which he shall have been
appointed. And writs of error and appeals from the
final decision of the said supreme court shall be
allowed and taken to the supreme court of the United
States, in the same manner and under the same regulations as from the circuit courts of the United
States, where the value of the property, or the
amount in controversy, to be ascertained by the oath
or affirmation of either party, shall exceed one
thousand dollars. And each of the said district
courts shall have and exercise the same jurisdiction
in all cases arising under the constitution and laws
of the United States. as is vested in the circuit and
district courts of the United States.-And the first
six days of every term of the said courts, or so much
thereof as shall be necessary. shall be appropriated
to the trial of causes arising under the said constitution and laws. And writs of error and appeals
from the final decisions of the said courts, in all such
cases. shall be made to the supreme court of the
Territory, in the same manner as in other cases.
The said clerks shall receive, in all such cases, the
same fees which the clerk of the district courts of
Wisconsin Territory now receives for similar services.
SEC. 10. And be it further enacted, That there shall An attorney to
be an attorney for the said Territory appointed, who fbe a/ppolnted
.
.
ffi
f
1
or our years.
Sba 11 continue ID 0 ce our years, un ess sooner bls fees. &c.
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removed by the president, and who shall receive the
same fees and salary as the attorney of the United
A mll1'lbal to States for the present Territory of Wisconsin. There
beappolilted shall also be a marshal for the Territory appointed,
~~~ ~u~~:.e~:; who shadllbholhd his o~ce for fhour hyelalrs, unless sloloner
Itc.
. . remove y t e president, w 0 s a execute a pro·
cess issuing from the said courts when exercising
their jurisdiction as circuit and district courts of the
United States. He sha:ll perform the same duties, be
subject to the same reiulations and penalties, and
be entitled to the same fees as the marshal of the
district court of the United States for the present
Territory of Wisconsin; and shall, in addition, be
paid the sum of two hundred dollars annually as a
compensation for extra services.
Officers to be
SEC. 11. And be it further erw.cted, That the go va:polllt~ b, ernor, secretary, chief justice and associate judges,
~I~:~:: a~~:ce attorney, and marshal, shall be nominated, and by
and COlllellt of and with the advice and consent of the Senate,
tbe Sellate.
appointed by the president of the United States.
The governor and secretary, to be appointed as aforesaid, shall, before they act as such, respectively take
Governor alld an oath or affirmation, before some judge or justice
secretar, to of the peace in the existing Territory of Wisconsin,
:~e all oatb. duly commissioned and qualified to administer an
oath or affirmation, or before the chief justice or some
associate justice of the supreme court of the United
States, to support the constitution of the United
States. and for the faithful discharge of the duties of
their respective offices; which said oaths, when so
taken, shall be certified by the person before whom
the same shall have been taken, and such certificate
shall be received and recorded by the said secretary
among the executive: proceedin~s. And, afterwards,
Cblef justice the chief justice and associate Judges, and all other
~d associate civil officers in said Territory, before they act as stich,
Jud~l. alld all shall take a like oath or affirmation before said O'ovotber civil offi' .
'..
b
cen to take an ernor, or secretary, or some Judge or Justice ot the
·oatb. Itc.
territory, who may be duly commissioned and qualified, which said oath or affirmation shall be certified
and transmitted, by the person taking the same, to
the secretary, to be by him recorded as aforesaid;
and, afterwards, the like oath or affirmation shall be
taken, certified, and recorded in such manner and
SaIIl1', of tbe form as may be prescribed by law.
The iovernor
Irovemor.
shall receive an annual salary of fifteen hundred
dollars as governor, and one thousand dollars as
superintendent of Indian affairs. The said chief judge

•

Digitized by

Google

39
aDd associate justices shall each receive an a1lnual Salary of tbe
salary of fifteen hundred dollars. The secretary cblef judr~ and
shall receive an annual salary of twelve hundred dol- usoelate Justllars. The said salaries shall be paid quarter yearly, ~:~y of tbe
at the treasury of the United States. The members secretary.
of the legislative assembly shall be entitled to receive Salarlea bow
three dollars each per day. during their attendance ;ald. f b
at the session thereof: and three dollars each for m~'m°b:raeOftbe
every twenty miles travel in going to, and returning legislative ufrom the said sessions, estimated according to the sembly
Dearest usually travelled route. There shall be appro- Continrent ellpriated, annually, the sum of three hundred and fifty pen~a of tbe
dollars, to be expended by the governor to defray Temtory. &c.
the contingent expenses of the Territory; and there
shall also be appropriated annually, a sufficient sum,
to be expended by the secretary of the Territory,
and upon an estimate to be made by the secretary of
the treasury of the United States, to defray the
expenses of the legislative assembly, the printing of
the laws, and other incidental expens~s; and the secretary of the Territory shall annually account to the
secretary of the treasury of the United States for
the manner in which the aforesaid sum shall have
been expended.
SEC. 12. .And b6 it .fu;rt/unoen,acteO" That the inhab- Rlrbta, &c. tbe
itants of the said territory shall be entitled to all the same aa rrantrights, privileges, and immunities heretofore granted e~ to Wllconand secured to the Territory of Wisconsin, and to s n.
its inhabitants; and the existing laws of the Territory Exlstinr lawl
of Wisconsin shall be extended over said Territory. of Wisconsin
SO far as the same be not incompatible with the pro- extended over
. .
d , Iowa, &c.
vIsions
0 f t h'IS act, su b'Ject, nevert h e Iess, to b
e ai
tere
modified or repealed by the governor and legislative
assembly of the said Territory of Iowa; and, further, Laws U. S. ellthe laws ot the United States are hereby extended lended oYer
over, and shall be in force in said Territory, so far as lowa.&c.
the same, or any provisions thereof, may be applicable.
SEC. 13. And b6 it lurt/uno macted, That the legis- Firat ....Ion of
lative assembly of the Territory of Iowa shall hold tbe legislative
its first session at such time and place, in said Terri- :s~m~IY 10 ~e
tory, as the governor thereof shall appoint and direct; w~er: ::vr
and at said session, or as soon thereafer as may by .hall direct.
them be deemed expedient. the said governor and Govemor and
legislative assembly shall proceed to locate and lerlslatlve u' h t h e seat 0 f government f
d T
'
semblytoloesta bI IS
or'sal
erntory,
eate and estab.
at such place as they may deem eligible, which place, Usb tbe seat
however. shall thereafter be subject to be changed by of roYemm8llt.

I:
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120,f.lOOappro- the governor and legislative assembly, And the sum
prlat~d for tbe of twenty thousand dollars, out of any money in the
erectJoDof pub- treasury, not otherwise appr0icriated is hereby
IIc bulldlnp at
'.
tbe seat of co- granted to the said Terntory of owa, which shall be
nrnment.
applied, by the governor and legislative assembly
thereof, to defray the expenses of erecting public
buildings at the seat of government
Delecate to tbe SEC. 14. And be it further enacted, That a delegate
House of Reps. to the House of Representatives of the United States,
of tbe
to serve for the term of two years, may be elected by
~:~ elect , t~e voters qualified to elect m~mbers of the legislative assembly who shall be entitled to the same rights
and privileges as have been granted to the delegates
from the several territories of the United States to
the said House of Representatives. The first election
shall be held at such time and place or places, and be
conducted in such manner as the governor shall
appoint and direct. The person having the greatest
number of votes shall be declared by the governor
to be duly elected, and a certificate thereof shall be
given to the person so elected.
Suit., &c. unSEC. 15. And be it fwrther enacted, That all suits,
determined on process, and proceedings, and all indictments and
3d
1 Jhulyd?ell! t informations, which shall be undetermined on the
n t e ofIstrlc
. t h e d'Istnct
- courts 0 f W'IScourts
WI.. t h'Ird d ay 0 f J uIy next, lD
consin, west of consin Territory, west of the Mississippi river, shall
tbe Mlsslsslp- be transferred to IDe heard, tried, prosecuted and
pi sbafll heed
determined in the district courts hereby established,
trans
err to W h'IC h may IDC
. Iud e t h
d counties.
.
tbe district
e 'sal
courts bereby
SEC. 16. And be it further enacted, That all justices
established. of the peace. constables, sheriffs, and all other execJudicialolli- utive and judicial officers, who shall be in office on
cers,lnollice
h
d ay 0 f J uIy next, in t h at portion of the
3d Jnly nellt. the t ird
sball act tem- present Territory of Wisconsin, which will then, by
porarlly until this act, become the Territory of Iowa, shall be, and
their places are are hereby authorized and required to continue to
filled
by tbe of exercise
. an d per form t h eo d
' 0 f t h elr
. respective
.
covernment
utJes
Iowa.
offices, as officers of the Territory of Iowa, temporarily, and until they or others shall be duly appointed
to fill their places by the territorial government of
Proviso.
Iowa. in the manner herein directed: Pr01Jided. That
no officer shall hold or continue in office by virtue of
this provision, over twelve months from the said third
day of July next_
Causes relllOv- SEC. 17. And be it further enacud, That all causes
ed from tbe
which shall have been or may be removed from the
cour!_ o! Wls- courts held by the present Territory of Wisconsin,
consln,weato!.
. west 0 f t h e M'ISSISSIPPI
. . ..
tbe Mis.lulp- ID t h e counties
nver, byappea I

U.!-
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or otherwise. into the supreme court for the Territory pl. Into Ihe 8Uof Wisconsin. and which shall be undetermined preme court of
therein on the third day ~f July next, shall be certi- :::~e~~~~ed
fied by the clerk of the soud supreme court. and trans- on 3d Jul,. next
ferred to the supreme court of said Territory of Iowa, Iraneferred to
there to be proceeded in to final determination, in the Inpreme
the same manner that they might have been in the court of Iowa.
said supreme court of the Territory of Wisconsin.
SEC. 18. And be it further enacted, That the sum 1;'),000 approof five thousand dollars be, and the same is hereby, prlated for the
appropriated out of any money in the Treasury not ~urcbale of a
•
'
•
IIbr.ry to be
otherwIse appropriated, to be expended by, and under kept at theseat
the direction of, the Governor of said Territory of of goYemment,
Iowa, in the purchase of a library, to be kept at the &:c.
seat of government, for the accommodation ot the
governor, legislative assembly, judges, secretary,
marshal, and attorney of said Territory, and such
other persons, as the governor and legislative aS3embly shall direct.
SEC. 19. And be it furtllm enacted, That from and Term of the
after the day named in this act for the organization members of the
of the Territory of Iowa, the term of the members Council and
.
f h House of Reps.
f h Counci'1 an d H ouse 0 f R epresentatlves
ate
0 t e of Wisconsin
Territory of Wisconsin shall be deemed to hav~ to expire on 3d
expired, and an entirely new organization of the July nen; and
Council and House of Representatives of the Terri- a nlew organkl"
.
d b y t h'IS act, s h a II zat
on to ta e
tory 0 f W IsconslO,
as constitute
place.
take place as follows: As soon as practicable. after
the passage of this act, the governor of the Territorr
of Wisconsin shall apportion the thirteen members Apportionof the Council, and twenty-six members of the House mentof tbe
of Representatives among the several counties or ~::~~;::~ tbe
districts comprised within said Territory, according House of Rep•.
to their population, as nearly as may be, (Indians
excepted.) The first election shall be held at such First election,
time as the governor shall apPoint and direct, and wben beld,
shall be conducted, and returns-thereof made in all ~oc~conducted
respects according to the provisions of the laws of
said Territory, and the governor shall declare the
person having the greatest number of votes to be
elected. and shall order a new election when there is
a tie between two or more persons voted for, to supply the vacancy made by such tie. The persons thus
elected shall meet at Madison, the seat of govern- Time and
ment, on such day as he shall appoint, but thereafter, !,lace of meetthe apportioning of the representation in the several lDg•
counties, to the Council and House of Representatives, according to population, the day of their elec-
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tion, and th~ of day for the commencement the session of the legislative assembly shall be prescribed
bv law.
GoYr. of Iowa • SEC. 20. ~nd be it further enacted, That tempoma, temporari· rarily, and until otherwise provided by law of th e
Iydefille the iU-Iegislative assembly the governor of the Territory
diclaJ
. I d"IStriCtS 0 fsal
' d T era88isn diltrict8
tbe iud: 0 f I owa may d e 6 ne t'h'
e JU d'ICla
ges,andappoillt ritory, and assign the judges who may be appointed
the timel of for said Territory. to the several districts, and also
hoidillir tbe appoint the time for holding courts in the several
couru' butu.the counties
. .ID eac h d'astrict,
. b y proc Iamatlon
. to be 'Issue d
legislative
lembl, ma, al. by him; but the legislative assembly, at their 6rst or
ler the same. any subsequent session, may organize, alter, or modify such judicial districts, and assign the judges, and
alter the times of holding the courts, or any of them.
ApPROVED June 12, 1838.
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LAWS OF IOWA TERRITORY.
--------ABATEMENT.
AN

ACT relative to pleal io abatemeot. aod tbe abatemeot of IUItS by
tbe deatb of partie•.

SEC. 1. B~ it enacted by tM Council and HOU86 of PleaI 10 abat~
RSp1'tJ8entatiVe8 (~f the TerriWry of Iowa, That no meot oot to be

plea in abatement, other than a plt:a to the jurisdic- received ,;:Iel'
tion of the court, or where the truth of such plea ~~la~~Y ean
appears of record. shall be admitted or received,
.
unless the party offering the same file an affidavit of
the truth thereof. And where a plea in abatement If plea be 10shall upon argument be determined insufficient, the lufficient.
plaintiff shall receive full costs to the time of over- plaiotlff to
ruling such plea.
have COltS.
SEC. ~. When one or more of the parties of a com- Companlel or
pany or association of individuals shall be sued, and ..aoclatlool.
the person or persons so sued shall plead in abatement that all the parties were not joined in the suit,
such suit for that cause shall not abate, if the plaintiff Case 10 wblcb
or plaintiffs sue out a summons against the other lult Iban oat
partners named in the plea of abatement, and on the abate.
return of the summons may insert in the declaration
the names of the other partners named in such plea,
and proceed in all respects thereafter as though such Plalutlff bow
other partners named in said plea had been included to proceed.
in the original suit. And if such partners named in Furtber prosaid plea cannot be found, the plaintiff or plaintiffs, ceedlap by
upon the return of the said summons, may suggest plaiotlff.1f par. h' d I
.
h
f t h ose not foun d ,an dtlesoamedlo
In IS ec arallon t e names 0
tbe plea caooot
proceed as in other cases where service is only made be fouod.
on part ot the defendants. And no other plea in
. . d er s h a 11 be a 11 owed'10 t h e for
No otber
plea
a batement for non-JolO
ooo-joloder
case.
allowed.
SEC. 3. No action commenced by a single woman, Suit by a Ilol'le
who intermarries during the pendency thereof. shall woman oat to
abate on account of such marriage: Provid«l the abate 00 ac'
'
couot of marbusban d s h a 11 appear an
court, and cause such mar- rlege.
riage to be suggested on the record, and the suit may Provllo.
then proceed in the same manner as if it had been
commenced after such marriage.
SEC. 4. When any action shall be pending in any of Suit oot 10
the courts of this Territory. and the plaintiff, before abate by deatb
6nal judgment, shall die, the same shall not abate, if of plaiolift.
6
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Executor. &c.
bow to proceed.
Suit not to
abate by deatb
of defendant.

it might originally have been prosecuted by his executor or administrator; and in such cases the executor
or administrator may suggest such death on the
record, and enter his, her, or their names on the suit.
and prosecute the same. And if the defendant, while
the action shall be pending in court, and before final
judgment, shall die. the same shall not abate if it
might originally have been prosecuted against the
Defendant's executor or administrator. And his executor or
executor. &c. administrator may sugiest such death on the record,
: be summon· and have a summons against the executor or admin.
istrator of such deceased defendant requiring them
Wbether sucb to appear and defend the action. 1£ the said execuexecutor &c tor or administrator of such deceased defendant shall
:,::rt~rp~~~' appear and make him, her, or themselves defendants,
ceed to final or if they shall not appear and make themselves
judgment.
defendants (such summons being served on either
the executor or administrator ten days before the
sitting of the court) the action shall in either case
In asuit against proceed to final judgment according to law. And
an ~ministra- when a suit shall be commenced against an admintor. If his I~t-. istrator, and before final judgment his letters of
tera
of admtnls..
. s h a 11 b e revo k e d ,and Ietters 0 f a d mm.
tratlon
be re- a d mmlstratlon
voked. plaintiff istration be granted to another person, the suit shall
bow to proceed. not abate, but the plaintiff shall suggest such fact
upon record, and after summons shall be served upon
the last administrator, the suit shall proceed to final
judgment as in other cases under this act.
If one or more
SEC. 5. In any action pending before any court, if
of the plaintiffs there be: two or more plaintiffs or defendants, and
or defendants one or more of them die before final judgment. if
die.
tbe t h e cause 0 f
'
.
..
"ff
causeand
of ac.
action
survIve
to t h e survlvmg
p lamtl
tlon survive. or plaintiffs, or against the surviving defendant or
remaining par· defendants, the writ or action shall not abate, but
ties may prose- such death being suggested on the record, the action
cute or defend. s h a 11 procee.
d
3d. 4th. &5tb
SEC. 6. The third, fourth, and fifth sections of this
sections appli- act shall be applicable to all appeals and writs of
cableto appeals ro
&c
er r.
Abbreviations
SEC. 7. No writ or process whatsoever shall abate
not to preju- or be in anywise prejudiced by the use of abbreviadke or abate tions commonly used in the English language, or by
any writ or
the use of figures for numbers as they have been
process.
heretofore and are now used.
Repealing
SEC. 8. The act entitled "An act to prevent the
clause.
abatement of actions in certain cases," approved
October 12,1829, is hereby repealed.
ApPROVED December 5, 1838.
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AMENDMENTS AND ]EOFAILS.
AN ACT Concerning Amendments and Jeofails.
SEC. I. Be it eno,.qted by tM OOUII/,Cil and HQ/JIJe of
Representative8 of eM Territory qf IOUJO,. That by the

misprision of a clerk or other officer of the court in Misprision of
any place wheresoever it be, no record or process clerk &c. not
shall be annulled or discontinued bv mistaking in toaDODI prod
writing one syllable or one letter to'o much or too ceasor recor •
little. but as soon as the thing is perceived by chal·
lenge of the party, or in other manner, it shall be
immediately amended in due form, without giving
advanta~e to the party that challenges the same because of such misprision; and the court. before whom Record and
such plea or record is made. or shall be depending, process may be
as well bv way of adjournment as by appeal or other. amended be·
.
' to amen d suc II fore
or after
wise.
s h a'11 h ave power an d auth
onty
judgment
record and process as aforesaid, as well after judg.
ment in any suit, plea, record. or process given. as .
before judgment, as long as the same record and
process is before them.
SEC. 2. The court in which any record. plea, pro- Power of court
cess, declaration. count, warrant of attorney, writ. or to examine reo
pannel • is or may be , while the same
remains before and
cord, plea. &c.
•
amend
them, shall have power to exam IDe such records, misprision of
processes, counts, pleas. warrants of attorney. decla- clerks.
rations, writs, pan nels, and returns, by them and their
clerks, and amend (in affirmance of judgments ot
such records and processes) all that which, to them
in their discretion, seemeth to be misprision of the
clerks therein, so that by such misprision of the clerks
no judgment shall be reversed or annulled. And if Declaration.
any declaration. process, record, count, plea, warrant pro~ess &c.
of attorney, writ. panne!. or return. be certified defect- cerltfied defec·
ive. otherwise than according- to the writing which live.
thereof remaineth in the offices, courts, or places.
from whence they are certified, the parties, in affirmance of the judgments of such records and processes,
shall have advantage to allege that the same writing
is variant from the said certificates; and that being
found and certified, the same variance shall be, by the Variance to be
said court, reformed and amended according to the reformed bytbe
first writing.
court.
SEC. 3. The courts before whom any misprision or Court may cor·
default is or shall be found in any record or process rect misprision
/
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which, or hereafter, shall be depending before them,
as well by way of appeal or error, as otherwise, or in
the returns (the same made by sheriffs, coroners, or
any other) by misprision of the clerk of any of the
said courts, or by misprision of the sheriffs, deputy
sheriffs, or coroners, or their clerks or other officers,
clerks or other ministers whatsoever, shall have
power to amend such defaults or'misprisions according to their discretion, and by examination thereof
by the said courts to be taken where they shall think
As well after needful; and all such amendments may be made as
judgment, .. well after a judgment given upon verdict, confession,
on matter of
nihil dicit, or non BUm inft»mat,UB, as upon matter of
law pleaded.
law pleaded.
Decree, record,
SEC. 4. For errors assigned, or to be assigned, in
or judlrment any record, process, warrant of attorney, writ, origi0 be reo
not ted
nal or judicial, pannel, or return, for that in any
f
Yera or era· 1
f h
h
b
.
l'
aures or Inter. paces 0 t e same t ere e erasure,s or IDter lDeaIIneationl.
tions, or that there be any addition, subtraction, or
diminution of words, letters, or titles, or parts of letters, found in any such record, process, warrant of
attorney, writ, pannel, or return, no judgment, record,
or decree, shall be reversed or annulled.
New entries by
SKC. 5. Record or process real, personal, or mixed,
clerk~ In no
whereof judgment or decree shall be given and enw:le to~mpalr rolled, or things touching such pleas, shall in nowise
peas, c.
be impaired or amended by new entering of the
clerks, either by record of things certified in no term
subsequent to that in which such judgment or decree is or shall be given and enrolled.
After verdict,
SEC. 6. If any issue hath been or shall be tried by
judlrment not any court or jury, and be found for either party, in
!o be Itll:yed by any court of record, then the court, by whom judgJeofall or otber
h
b'
h 11
d d· . d
default or n8lr' ment oug t to e gIven, s a procee an gIve JU gIIgence.
ment in the same, any mispleading, lack of color,
insufficient pleading, or jeofail, or any miscontinuance or discontinuance, misconceiving of process,
misjoining of the issue, lack of warrant of attorney,
or any other default or negligence of any of the
parties, counsellors, or attorneys to the contrary notSuch judgment withstanding; and the !'.aid judgments thereof, so to
to be valid.
be had and given, shall stand in full strength and
force to all intents and purposes according to the
said verdict or finding, without any undoing the same
by appeal, writ of error, or false judgment, in like
form as though no such default or negligence had
ever been had or committed.
of sberlff and
otbers,
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SEC.

1. If a verdict of a court or jury shaH hereafter After verdict,

be given for either party in any court of record, the judgmeDt Dot

judgment thereupon shall not be stayed .or reversed
to belack
reversed
. for
of form
by any default of form, or lack of form an any Wrtt, &c.
original or judicial, count, declaration, plaint, bill,
suit. or demand, for want of any writ, or by reason
of any imperfect or insufficient return of any sheriff
or other officer, or for want of warrant of attorney,
or by reason of any manner of default in process,
upon or after any aid-prayer, or voucher; nor shall
any such record or judgment after verdict, to be given
hereafter, be reversed for any of the defects or causes
aforesaid.
SEC. 8. If any verdict be rendered by the court or Or by reaSOD
jury for either party in any court of record, the judg- of aDY varlIDce
ment thereupon shall not be stayed or reversed by 10 form,or lack
"
1of avermeDt,
.
. f
reason 0 f vartanCe,1O
ormionb
y, etween t h
e ortgana
writ or process and the declaration, petition, or demand. or for lack of any averment of any life or lives
of any person, so as upon examination the sl!-id person be found to be in life, or by reason that any of
the persons in whose favor the verdict is rendered, is
an infant and appeared by attorney.
SEC. 9. If any judgment shaH hereafter be given Or for default
by a court or jury for either party in a court of rec- iD form or eDord, judgment thereon shall not be stayed or reversed terlDg pledlrel.
· form, or Iac k a f form, as b ecause t he for
for any d e f au I t an
errormlmomer,
10 the
name of the sheriff is not returned upon the original.um or time,
writ or process, or for default of entering pledges or for WIDt of
upon any petition or declaration, or for detault of certalD a1lega'
.
.
d b'II'
tIODI. avera 11egang
t h e b'
rtngmg
anto
court any bon,
I ,10- meDts aDd eDdenture, or other deed or writing, mentioned in the tries. '
declaration or other pleading, for default of allegation of bringing into court letters testamentary or of
administration, or by reason of the omission of the
words "with f07'C6 and arms," or "against the peac8,"
or for or by reason of mistaking the christian or surname of the plaintiff or defendant, demandant or
tenant, sum or sums of money, day, month, or year,
by the clerk, in any bill, petition, declaration, or
pleading, when the right name, sum, day, month, or
year, in any writ, record, or proceeding, or on the
same record where the mistake is committed, is or
are once correctly alleged, whereunto the party might
have demurred and shown the same for cause, nor
for the want of the averment or words, "and thitJ he
U r«Uiy to 'IJe1'i.fg," or" and thitJ he itJ ready to ~fy
1Jy the record," or for not alleging" a8 appMJr8 by tM
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rtJtXlI'iJ,," or that there was no right venue, so as the
cause was tried by a jury of the proper county or
place where the action is laid; nor shall any judgment after any verdict be reversed for want of entering that the person against whom such judgment is
given, "be in mercy," or "be talcen," or by reason that
the words" be ta/cen" are entered for "be in m6'1V!!/," or
that the words" be in mercy" for" be talten," nor tor
that in the judgment "it is grflA'Ikd," or "it i8 adjudged," are entered for It it is CO'IUJidered," nor for
that the increase of costs after the verdict are not
entered at the request of the party for whom judgment is given, nor by reason that the costs on any
judgment are not entered to be by consent of the
plaintiff; but all such omission, variance, defects,
and other matters of like nature, not being against
the right of the matters of the suit, nor whereby the
issue or the trial is altered, shall be amended by the
courts where such judgments are or shall be given,
or whereunto the record is or shall be removed by
appeal or writ of error.
Demurrers.
SEC. 10. Where any demurrer shall be joined and
entered in any action or suit in any court of record,
the judges shall proceed and give Judgment, according as the very right of the matter in law shall appear
unto them, withoutregardingany imperfection, omission, or defect, for want of form in any writ, return,
plaint, declaration, or other pleading, process, or
Court to decide course of proceeding whatsoever, except those only
onl,. the eaules which the party demurring shall specially and parlet fortb by tbe ticularly set down and express together with his
part,. demur'.
•
demurrer, as cause of the same, notwlthstandang such
ring.
omission, cause, or defect, might heretofore have
been taken as matter of substance, so as sufficient
matter appears on the said pleadings on which the
court may give judgment according to the very right
Certain oml." of the cause; and and therefore no advantage or excepIIODS and detion shall be taken of or for an immaterial traverse,
feets not eauses of or for default ot entering pledge upon any petition
of demurrer, or dec 1arallon,
.
f or the d
e f au I t 0 f a11'
egang t he b'
rIDging into court any bond, bill, indenture, or writing,
mentioned in the declaration or other pleadings, or
of or ior the default of alleging the bringing into
court letters testamentary or of administration, or of
or for the omission of the words "with force and
arm8," and" O{Io,imt tM peace," or either of them, or
of or for the want of the averment or words, It arul
this M is readly to 'IJe'j'ify," or .. and this M is ready to

Digitized by

Google

49
fJ(!~fy by the r6C()rd." or of or for not alleging
as
appear8by the r6CQrd," but the court shall give judgII

ment to the very right of the cause as aforesaid, with·
out regarding any such omission, imperfection or
defects, or other matter of like nature, except the
same be specially and particularly set down and Except spec!·
shown for cause of demurrer: And no judgment allysetforth.
shall be reversed for any such imperfection, omis·
sion, or defect, or want of form, except such only
as are before excepted. And after demurrer joined,Otheromls.
the court, before whom the same shall be pending. ,Iona and demay. from time to time, amend all and every such fecta may be
.
.
..
amended after
Impertecbon,
OmiSSiOn,
an d d e fect, an d want 0 f form, demurrer
join'
as before mentioned, other than those only which the ed.
party demurring shall specially and particularly set
down. together with his demurrer. as aforesaid.
SEC. II. Every thing hereinbefore contained shall Judgments on
extend to all judgments which shall be entered upon confes.lon &:c.
confession , nihil dicit , or non IfUIIn
in.J'ormatm
in an'"J Dot
to be
•
"'.
,
versed
forredecourt of record, and no such Judgment shall be re- feets which
versed, nor any judgment upon any writ of inquiry would have
of damages executed thereon shall be stayed or reo been cured by
versed for or by reason of any imperfection. omission, yerdlct.
defect, matter or thing, which would have been aided
and cured by this act in case a verdict had been given
in such action or suit. so there be an original writ
duly is~ued according to law.
SEC. ] 2. This act shall extend to all writs of manda- Act to embrace
mw, and informations of the nature of qw warranto, writs of _",
and proceedings thereon.
dama. and guo
SEC. 13. All writs of error, wherein there shall be ~:::.m.:~)'
any variance from the original record, or any other amend writs of
defect, may and shall be amended and made agree- error.
able to such record by the respective courts where
such writs of error are or shall be made returnable.
SEC. 14. No part of this act shall extend to any This act not to
indictment or presentment for any criminal matterext~d to
or process upon the same' nor to any writ action orcrimlDal mat·
' .
'
"
tera or qui tam
IDformatlon upon any penal statute; nor to any out- cases.
law or process thereupon in order thereunto.
ApPROVED, January 24, 1839.
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APPRENTICES, &c.
AN ACT concemlag Apprentices IUld Seryant..

or

SEC. 1. Be it 6'Il.acted 1Yy tM Cowncil and HUU86
Repruentatives of tM Territory of lOUJa, That any
person bound by Indenture of his or her own free
will , and with the consent of his or her father (or,
he being dead, of the mother or guardian) to be
expressed in such indenture, and signified by such
parent or guardian sealing and signing the same
indenture, and not otherwise, or by any two justices
of the peace of the county as hereinafter directed,
to serve as a clerk, apprentice, or servant, in any
profession, trade, or employment, until the age of
twenty-one years, or for any shorter time. although
such clerk, apprentice, or servant, shall be within the
age of twenty-one years at the making of any such
indenture, shall be bounden to serve for the term in
the indenture specified as fully as if the same clerk,
apprentice, or servant, was of full age at the making
Infanta, bav- of the same: Provided, atways, that it shall be lawful'
Inll' no parent for any male infant under the age of twenty-one
or guardllUl,
years, or any female infant under the age of eighteen
may bind
years, and who shall have no parent living, nor any
tbemselvel
guardian, by and with the approbation of two justices
witb tbe approbation of
of the peace of the county in which he or she may
jUltlces.
reside, to bind himself or herselt apprentice as aforesaid, until such infant or male shall arrive at the age
of twenty-one years, and if a female to the age of
eighteen years, which approbation shall be endorsed
on the indenture, and every such indenture shall be
valid and binding.
II tbe fatber be
SEC. 2. That when the father of any child is not in
incapacitated, legal capacity to give the consent aforesaid, the
tbe motber
mother of such child shall have the same power to
:,e:r.lI'lve con- give such consent as if the father was dead.
Complaint to
SEC. 3. That if any person who shall be bound as
~e made to a aforesaid, shall refuse to serve as an apprentice or
JUltlce of tbe servant according to the terms of indenture made as
peace by m a s - !
•
ter or mlltrell. aforesaid, then upon the complalDt of the master or
mistress, to whom such servant or apprentice shall
be bound, to any justice of the peace of the county
wherein the said refusal shall be made, said justice
of the peace shall have power and authority by this
act, by warrant under his hand, or otherwise, to send
Persons apprenticed, witb
conlent of parent or lI'uardIan to serve
fo,'tbe apecllied term.
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for the person so refusing, and if the said person refuse to serve as an apprentice or servant, ·to commit Apprelltlce
bim or her to the jail of the proper county, there to ma, be co.mremain until he or she be contented and will serve as mitted to Jail.
an apprentice or servant according to the intent and
meaning of this act. And to the end that the time Ace to be in·
of the continuance of the service of such apprentice .erted In tbe
or servant may the more plainly and certainly ap. Indenture.
pear, the age of every such infant so to be bound
apprentice or servant shall be inserted in his or her
indenture, and the age of such infant, so inserted in
the said indenture (in relation to the continuance of
bis or her services) shall be taken to be prima, facU
evidence of his or her true age.
SEC. 4. That it shall and may be lawful for any two Complaint to
or more justices of the peace in any county, upon ~e made to two
. or app1··
. or Justices
by apany comp Iamt
lcabon by any apprentice
prentice
servant touching or concerning any misusage, refusal
.
of any necessary provisions or clothing, cruelty, or
other ill-treatment of or towards such apprentice or
servant, by his or her master or mistress, by precept
under their hands, to summon such master or mis- Muter or mls·
tress to appear before such justices at a reasonable tres. to appear
·
. suc'h summons, an d before tbem.
t Ime
an d p Iace to be name d 10
such justices shall and may examine into the matter
of such complaint, and upon proof thereof made If tbe facta
upon oath to their satisfaction (whether the master stated In tbe
.
be present or not, ·
f·
f h
complaint be
or mistress
1 service Gte sum- proyed apmons be a~so upon oath proved) the said justices prlllltlc~ ma,
may discharge such apprentice or servant by warrant be dlscbarced.
or certificate under their hands, for which warrant or
certificate no fees shall be paid.
SEC. 5. That if any person shall think himself Part, aftTln·
aggrieved by such determination, order, or warrant ed ma, appeal
of such justices as aforesaid, (except an order of!: t~: district
commitment) such person may appeal to the next u.
district court, to be holden in and for the county
where such determination or order shall be made,
such person giving six days notice of his intention
of bringing such ap(>eal, and of the cause and matter
thereof, to such justices of the peace and the parties
concerned, and entering into recognizance within
three days after such notice before some justice of
the peace of such county, with sufficient surety, conditioned to try such appeal at, and abide the order
and judgment of, and pay such costs as shall be
awarded by the judge of, said district court; which said
court, upon due proof, upon oath, of such notice
7
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Notice and
being given, and of entering into such recognizance
recoplzaDce. as aforesaid, shall and are hereby directed to proCourt to bear ceed in, and hear, and finally determine the causes
and determiDe and matters of all such appeals, and give and award
tbe matter,and such costs to any of the respective parties as they
award COlt.. 10
, t h'
,
elr d'Iscretion
s h a 11'JU d ge proper an d reasona ble,
not exceeding twelve dollars; the same to be levied
by distress and sale of the goods and chattels of such
person against whom such determination shall be
ltljudemeDt to made, and that their judgments therein shall be final
be fiDal.
and conclusive to all parties concerned; and if the
~ a:~~eDtJcet servant or apprentice shall be found to be delinquent,
c:u': t:~~~:Dd he or she shall be sentenced by the said court to
tbe term of ler· serve, at its discretion, so much longer time as the
.ice.
court shall deem proper,
ApPROVED, January 18, 1839.
ARBITRATORS AND REFEREES.
AN ACT cODcerDiq refereDce to ArbitratloD, by acreemeDt before a
Juatice of tbe Peace: or to Itefereel, b, acreemeDt before tbe Diltrict
Court.
CODtroveraiel
SEC. 1. All controversies which might be the subma, belubmit· ject of a personal action at law, or of a suit in equity,
ted to arbitra· may be submitted to the decision of one or more
tioD.
. t h e manner provi'de d'10 t h'IS act.
ar b'Itrators 10
Partleatolleu
SEC. 2. .The parties shall appear in person, or by
aDacreemeDt their lawful agents or attornies, before any justice of
before a jUltlce the peace and shall there siin and ackn'owledge an
of
tbe of
peace.
' .10 su b stance as 0 IIows: K now a II men,
Form
tbe agreement,
acreemeDt.
that - - - of - - and - - - of - - - have agreed
to submit the demand, a statement whereof is hereto
annexed, [and all other demands between them, as
the case may be,] to the determination of--,--,
and - - , the award of whom, or the greater part of
whom, being made and reported within one year
from this day to the district court for the county of
- - , the judgment thereon shall be final; and if
either of the parties shall ne~lect to appear before
the arbitrators, after due notice given them of the
time and place appointed for hearing the parties,
the arbitrators may proceed in his absence, Dated
this - - day of - - in the year - - . And the jus.
tice shall subjoin to the said agreement his certifi·
cate, in substance as follows:
Jaticel certi·
- - - - SS - - , - - Then the above named - ficate.
and - - personally appeared (or the above named

..

...
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personally, and the said ---, by the said - - ,
his attorney, appeared, as the case may be) and acknowledged the above instrument, by them signed.
to be their free act, before me - - - - justice of the
peace.
SEC. 3. 1£ any specific demand is submitted to the Submission of
exclusion of others, the demand submitted shall be all demands
set forth in the statement annexed to the agreement, betwtleen the f
.
. s ha 11 not be necessary to annex any an,
par specific
est or 0
ot herwlse
It
de.
statement of a demand, and the words in the agree- mand.
ment relating to such statement may be omitted.
and the submission may then be of all demands between the parties, or of all demands which either of
them has against the other; or the submission may
be varied in this respect in any other manner, according to the agreement of the parties.
SEC. 4. No such agreement to submit all demands What demand.
shall include any demands but such as might be the shall be Includ·
subject
bmelet·.
. of a personal action at law. or of a suit in ed
menInttth·
o.u....
eqUIty.
Subml••lon not
SEC. 5. Neither party shall have power to revoke to be reYoked
a submission. made as herein provided, without the by either party,
consent of the other' and if either of them shall without con·
neg.Iect to app'ear be'fore the arb'Itrators, a f ter d ue sent
other.of the
notIce. the arcl trators may nevertheless proceed to If eltber part,
hear and determine the cause, upon the evidence neglect tupproduced by the other party, as provided in the pear, arbltra·
··
tor. ma, pro·
agreement 0 f su b mIssIon.
ceed
SEC. 6. The time within which the award shall be Wbe~the
made and reyorted. may be varied, according to the award .hall be
agreement 0 the parties; and no award made after reported.
that time shall have any legal effect or operation.
unless made upon a recommitment of the award by
the court to which it is reported.
SEC. 7. The award shall be delivered by one of the Dellnr, or
arbitrators to the court designated in the agreement, transml••lon
or shall be enclosed and sealed by them and trans- of the a.ard.
mitted to the court. and shall remain sealed until
opened by the clerk.
SEC. 8. The court to which the award is returned Court to bave
shall have cognizance thereof in like manner, and COl'nizance
like proceedings shall be had thereon. as if it had thereof
been made by referees appointed by a rule of the
same court.
SEC. 9. The award may be accepted or rejected by Court rna, ac·
the court for any legal and sufficient reason, or it cept or reject
may be. recommitted to the same arbit~ators for a ~::r~it:or:;'e
re-hearIng by them; and when an award IS accepted arbitrators.
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d con
by the
judgm
all be r
red th
n like
r as up
ike aw
made by re erees appOInte by a ru e 0 the court,
and execution shall Issue accordingly.
Award may be
SEC. 10. The award may be returned at any term
returned at
sesslo
f the court th t hall be h Id within h
any sessi
me
lim
the su
n, and
rties s
witbin tb
tend a
such
or sess
thout
limited.
press
for tha p p se, in
e anner as I
ties to atl n .
an action for the same cause were pending between
them in the same court; but the court may require
actual notice to be given to either arty, when it
all ap
them
sary 0
er, bef
ey pro
act up
award
SEC. 11
the arb
s shall
and h
Majority
bitrators may the parties, but an award by a majority of them shall
make award.
be valid, unless the concurrence of the whole be expressly required in the submission.
Award fo
SEC. J'
ere is n
ision i
ubmis's
COlts, inc
ncerni
costs
proce
the a
!~nC~om:;bitra_ atohrs mh 11 . dk e suc
brld r~sPI d'
thhe c.
tors.
as t ey s ~ JU ge n;asona e, I~C u 109 t erem a
Court may re- compensatIOn for theIr own services; but the court
duce com pen- may reduce the sum charged for the compensation
IB1i0n.
the a
ors if i
appea
em un
nable.
Appeal fr
SEC. 1
appeal
be all
from
district court order or judgment of the district court, upon any
not allowed,
award made under this act, but any party aggrieved
but tbe aggriev- b
. d
. 0 f error, f or any
ed party may
Y suc h JU
gmentb
may '
nng a wnt
bring wri
ror in
fact, a '
ther ca
d the
error.
erne co
all the
rende
judgm
the di
ourt 0
have r
d.
Fees to JUBtice
SEC. 14. The fees of the Justice of the peace for
of tbe peace, making out the agreement of submission, and certiand In district
fying the acknowledgment thereof, shall be fifty
court.
nts; a
fees
e in th
. rict co
all equ
se for
e servl
h resp
an aw
de und
Ie of t
rt.
Court, on apSEC. 15. Be it further enacted, That whenever It
plication, may shall appear in any cause pending in any district
permit liticourt, by the oath of either party, or otherwise, that
11811 tl to refer
e trial
same w'
uire th
ination
tbe cause
three per
long a
on el
de, suc
t may,
plicati
d by a
h the
t of b
parties, permIt them to enter into an agreement
before the court to refer such cause to three persons, naming them in said agreement, which shall be

If confir
judgment
rendered.
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certified by the clerk, and filed in his office: PlVYIJidtJd, Proviso, toucbthat if the parties cannot agree on the third person, Iq tbe tblrd
the court may name him.
penon.
SEC. 16. The like course shall be had with the Awarda of reaward of such referees, as herein directed for arbi-Iereea to take
trators awards , and
and.
arbitrators shall In
tbecouraebere. both referees
.
directed for
have power to adjourn, from time to time, on good tbose of arblcause shown, and anyone of them may administer trators.
the necessary oaths to witnesses. Subprenas for wit- AdjourDments.
nesses before referees shall issue from the district Oatb8. SUCb- t
. oth er cases; b e f ore arb'Itrators f rom aofreference
poenas.
08 8
court as In
justice of the peace. The costs of reference shall
.
be taxed as other costs of suit, and, if not otherwise
provided for, may be determined by the district court.
ApPROVED, January 25, 18:{9.

AN

ATTACHMENTS.
ACT allowlor; and resrulatlni writs of attacbment.

SEC. 1. Be it enacted by the Council and House of
RtpreMIltative8 of the Territ<»y of Iowa. That when Writ of attacbany action founded on contract shall have been com- ment to 18sue
menced, or shall be about to be commenced, in the upon aflidav~t
·
·In any county In
. t h'IS T
'
. h er filed
contain
d·
IStrict
court
erntory,
elt
log certaloreby summons or capias, a writ of attachment shall be qulsltea.
issued by the clerk of said court upon an affidavit
bein~ . filed in his office containing the following
reqUIsites.
1st. It must state that something is due from the
defendant to the .plaintiff, and as nearly as practicable the exact amount.
~nd. It must state that (as deponent verily believes)
the said debtor is a non-resident of the Territory, or
that he is in some manner about to dispose of or
remove his property with intent to defraud his creditors, or that he has absconded so that the ordinary
process cannot be served upon him.
SEC. i. The said writ may also be issued in actions Otber cues In
_ delicto in cases where bail has been ordered and a wblcb tbe writ
capias issued thereon, provided an affidavit shall be may 11I8ue.
filed in the manner above directed stating the truth
of one of the three requisites specified under the
second head of the preceding section.
SEC. 3. In such cases the amount in which the Amount of ball
defendant is to be held to bail shall be substituted to be 8ub8t1tutin every instance for the amount sworn to be due, as for tbe 8um
required in section first. In other respects the pro- 118.

t
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ceedings shall be the same as in actions founded on
contract.
Bondtobefiled
SEC. 4. Such writs of attachment however shall not
before writ
issue in any case until there shall also be filed in the
.ballla.ue In office of said clerk a bond, with sufficient sureties, to
lUIy case.
be by him approved, conditioned that the plaintiff
shall pay any damages and costs which may be
awarded to the defendant in any suit which said
defendant may bring on said bond for damages sustained by a wrongful suing out of such writ of attachment.
To be qua.bed
SEC. 5. If any clerk shall issue a writ of attachat cOlts of
ment without such affidavit and bond filed as aforeclerk if I.sued said such writ shall be quashed at the costs of said
wltbout afIiI k'
davit IUId bond. C er .
Service of tbe
SEC. H. The officer to whom the writ of attachment
writ.
is directed shall, by virtue thereof, in presence of
two citizens of the Territory fossessing the qualifications of jurors, attach any 0 the lands, tenements,
Properly atgoods, chattels, rights, credits, moneys, or effects of
tlcbed.
the said debtor which may be found in his county,
in whose hands soever the same may be, or so much
thereof as shall be sufficient to pay the debt sworn
to as aforesaid, together with the interest and costs
of suit.
InYenlor, and
SEC. 7. The said officer, together with the two citappralaement. izens aforesaid, (who shall be under oath or affirmation to be by him administered) shall make a true
inventory and appraisement of all the pro('erty so
by him attached, which inventory and appraIsement
shall be signed by the officer and citizens aforesaid,
and shall be annexed to and returned with said writ.
The property attached shall be bound from the time
of serving the writ as aforesaid.
Rla'ht of any
SEC. 8. Where the property attached shall be
clalmanllo be claimed by some person other than the defendant,
tested by a
the right of such claimant shall be tested by a J'ury,
jury.
summoned by a justice of the peace in the same
manner as is prescribed in like cases where property
taken in execution is claimed by some stranger to
the suit.
Officer ma, reSEC. 9. The officer may relinquish or retain said
leaH or retain property according as the jury find for or against the
according 10
title of said claimant thereto. Such verdict however
Yerdict.
shall not be conclusive against either of the parties
Verdici nol
concJuliYe
interested, but the same proceedings may be instiallainlilhe
tuted to obtain the property, or a compensation

parlin.
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therefor, as though the trial above provided for had
Dot taken place.
SEC. 10. The property attached shall remain in Property ma,
the hands or care of the officer who served the writ be replnied.
to abide the judgment of the court, unless the
defendant, or some other person, wishing to replevy
the same, shall give bond in double the appraised
value of said property, with two sufficient sureties,
residents of said county, made payable to the plaintiff in the suit, and conditioned that said property
or its appraised value shall be forthcoming to answer
the judgment of the court in said suit.
SEC. 11. Such bond shall be filed in the office of Bond to be
the clerk who issued the said writ of attachment, and filed.
upon a breach of the condition thereof the plaintiff
may bring his action of debt thereon for his own
benefit.
SEC. 12. Should the property attached, or any por- No Infraction
tion thereof, be lost or destroyed by unavoIdable oftbfICondlaccident or without negligence the condition of tlon,lf proper.
•
,
ty 10lt b, aeelsaId bond shall not be deemed to have been broken. dent &e.
SEC. 18_ If the sheriff release the pr0'perty with-Sberiffllable,
out taking a sufficient bond, he shall be hable to the If be fall t~
plaintiff (in case judgment be rendered against the take lufficlent
defendant) for the appraised value of the property bond.
attached, or so much thereof as will satisfy said
iudgment.
SEC. 14. Whenever goods are attached which, in Wben tbe prothe opinion of the officer having possession thereof, pertyattacbed
are in danger of immediate waste or decay, such shall be of a
perlsbable na·tn h a b'Itants 0 f t he county, ture
h
officer sha II summon tree
having the qualifications of jurors, to examine the
'
same. If these persons shall certify that in their
opinion such goods are of a perishable nature, they
shall specify a certain day beyond which they would
Dot deem it prudent for such goods to remain in the
custody of said officer. And thereupon immediately Autborlty to
such officer shall post up notices at the court house lell.
and two other public places in his county, stating that,
at the time so fixed and at a place to be named in
said notices, he will sell said goods at public auction,
which sale shall take place accordingly.
SEC. 15. The money arising from such sale shall Sberlff acremain in the hands of the sheriff, there to abide the countable for
event of the suit, for which money he shall be ac- the proceeds
countable.
SEC. 16. Upon affidavit filed in the office of the Garnlsbee to
clerk who issued the writ of attachment aforesaid, at besummoned.
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any time before the return day of said writ, stating :-: 2
that, as deponent verily believes, a certain person -c.
(namin~ him) has pro{>erty of the defendant in his.:._
possession, or that he IS indebted to the said defend- _- •
ant, provided such indebtedness is not for daily labor. -.
said clerk shall issue a summons to said garnishee
reciting the above facts, and requiring him to appear at the time and place when and where said wnt of
attachment is to be returned, which summons shall
be issued and returned in the ordinary manner.
May be ex'
SEC. 17. If the said garnishee appears as requi red,
amiDed ODORlh he may be examined under oath as to the amount
!::~:t:: due from him to the said defendant, or as to the
, . property and credits of the defendant in his hands
or possession, and from the day of the service of
the summons mentioned in the preceding section
such garnishee shall stand accountable to the plaintiff for the property or credits in his hands, or which
shall come IOto his hands after the service of said
writ. or the debts due from the said defendant as
aforesaid.
FaillDg to apSEC. 18. If said garnishee do not appear in court
pear. may be in compliance with the summons aforesaid, he may
=::~:~at- be proceeded against by attachment as for a contacbmeDt.
tempt.
Wben declaraSEC. 19. The writ of attachment authorized by
lioD mUlt be
this act being merely auxiliary to the original writ
filed.
by which the suit was commenced, only one declaration shall be necessary in the whole proceedings.
which must be filed within ten days after the writ is
issued, and before the return day thereof.
If defeDdant
SEC. 20. If the process by which the suit is comdo Dot appear. menced should not be served upon the defendant.
clerk to preand a voluntad' afPpearance be not•
made•
by him
pare adyertlsemeat.
before the en 0 the term at which the writ of
attachment aforesaid was made returnable, immediately after such term the clerk who issued said writ
shall make out an advertisement in which he shall
state the names of the parties, the time when, from
what court, and for what sum, said writ of attachment
issued, and that unless the defendant appear and
plead before the next term of the court, judgment
will be entered and the property so attached will be
sold to satisfy the same.
SEC. 21. Such advertisement shall be delivered to
PlalDtl1t sball
cause same to the plaintiff, or his attorney, on demand, who within
be published. thirty days thereafter shall cause the same to be published in some newspaper printed in the territory,
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most convenient to the place where the court is held,
and such publication shall be continued successively
for four weeks at least.
SEC. 22. If the plaintiff fail to have such notice Failiq to do
so published, his attachment shall be dismissed with 10, attachmllllt

costs.

to be dl.mlls-

SEC. ~3. Although the defendant may not have ;'dendant may
been served with the original process by which the plead at anJ
suit was commenced, he may nevertheless appear !ime before
and plead to the declaration at any time before judg- )udement
ment shall have passed against him by default, after
wbich plea the proceedings to final Judgment shall
be the same as in ordinary cases.
SEC. 2-l. If after the publication prescribed in see-If d~endant
tion twenty-one the defendant do not appear as fail to appear
therein required , the •final J' udgment thereupon en- aiter
.publlc notlce, )udl!ment
tered shall be conclUSive so far as regards the prop- to be concluerty attached, or the amount obtained from gar- li,e
nisbees in the same manner hereinafter provided.
SEC. 25. After judgment in such cases, the prop- Property to be
erty attached shall be advertised and sold in the sold: or, If resame manner as is provided for property levied on pley.ed, plain~ . +'..
'f
h
h II h ave tiff
maJ aue on
. 0 f .f.erl,
by WrIt
.!aeUlB, or I sue property s a
tbe bond.
been replevied, as provided for in section eight, the
plaintiff may forthwith bring his action on the bond,
unless the condition thereof be fulfilled.
SEC. 26. If the sum thus realized, together with If plaintiff'.
!bat obtained from garnishees in the manner here- demand be not
mafterlrovided, shall be insufficient to satisfy the aatld,liedl, a se· . ff
.
h
con au t may
deman proved • t h e p1amtl
may at any tIme t ere- be Instituted.
after bring another SUIt thereon in the same manner as
tbough the proceedings above authorized had not
been instituted, in which said second suit the amount
recovered as aforesaid shall be regarded merely as a
credit to that extent in favor of the defendant.
SEC. 27. Where a summons shall have been served Judement
upon any garnishee in the manner prescribed in sec- aeaiOlt carnlhon sixteenth, if he shall appear and answer as .bee.
required, the court (after judgment in said action
shall have been rendered against defendant) may
ente~ up judgment and award execution against said
garntshee to the amount of the defendant's property
o~ credits in his hands, together with debts due by
hIm to said defendant, or so much thereof as shall be
necessary to satisfy said judgment. but no prior lien
of such garnishee on said property shall be thereby
affected.
8
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SEC. 28. Where such garnishee. having been duly
summoned. shall fail to appear and answer in the
~onditlonal
manner provided in section seventeenth. the court
Judll'mentto be h 11 d'Irect a con d"ltiona 1 JU
. d gment to be entered up
giYeD and,dr,S a
'a~ to iuue. against him to the full amount of the plaintiff's lawful demand against the defendant. together with
costs of suit. Thereupon a scire facias shall issue
against such garnishee. returnable to the next tenn
of the court. to show cause why final judgment should
not be entered against him. Upon such 8cire facia8
being duly executed and returned. if such garnishee
shall fail to appear. or if he cannot be found in the
county. or if. baving appeared. he shall fail to show
sufficient cause as aforesaid. the court shall confirm
the judgment against him and award execution
accordingly.
SEC. 29. The defendant. against whom an attachSet oft.
ment has been issued under the provisions of this
act. may avail himself of any set off properly pleadable in other respects although not due when the
suit was commenced. provided such set off be due
at the time of trial. And any claim. due or not
due. may be set off by the garnishee. whether it
exist against the plaintiff or defendant in the suit.
Writ ma, 1.lue
SEC. 30. The writ of attachment as authorized by
and be lerved this act may be issued and served on Sunday. proon Sunda,.
vided. in addition to the requisites prescribed in
section one. the affidavit shall state that it would be
unsafe to delay proceedings till Monday.
Remedies for
SEC. 31. Any person feeling himself aggrieved by
partlesanriev- the judgment of the court. made under the authority
ed.
of any of the provisions of this act. shall be entitled
to the same remedies as are allowed under similar
circumstances in ordinary cases.
Attacbment
SEC. 32. No writ of attachment shall be quashed.
not to be
nor the subsequent proceedings deemed invalid. on
quubed for
account of any defect in the writ which would not
In.ufficiency
have been fatal in a summons. nor on account of
of affidavit,
&c.
any insufficiency in the affidavit or attachment bond.
provided a sufficient affidavit or bond shall be filed
within a reasonable time after objections have been
taken to those originally filed.
May Is.ue
SEC. 33. When two or more are jointly bound or
all'ainst.~pa- indebted. the writ of attachment provided for by
rate or JOInt
this act may be issued against the separate or joint
estates,or both.
h 0 f suc h"JOInt d e b tors. or any 0 f
estates. or bot.
them. in the same manner as provided for in other
cases.
lfcarnisbee
fall to appear
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SEC. 34. The act of the Legislative Council of the Repealing
Territory of Michigan, approved April 12th, 1827. clause.
entitled "An act allowing and regulating writs of
attachment" is hereby repealed: Provided. that noth-ProYilo.
iog in this act contained shall be so construed as to
affect any suit of attachment already commenced in
this Territory. This act to take effect, and be in
force. from and after the first day of June next.

FORMS.
The following, or other equivalent forms, shall be
deemed sufficient in cases to which they apply:
WRIT OF ATTACHMENT.

county!

88

To the sheriff of said county:-Whereas, A. B. has
stated on affidavit that J. S. is justly indebted to
him [or the plailltiff wlwever he may beJ in an amount
oot less than - - dollars. [If the writ is issued in
an action I'.:l: delicto it should state that] Whereas, in
an action of (here Btats the action) brought by A. B.
against J. S., an order has been duly obtained directing the said defendant to be held to bail in the sum
of - - dollars: and whereas, an affidavit has been
filed according to law, stating that, as deponent
verily believes, the said J. S. is a non-resident, &c.
(the Bame a8 ahm:e) and also that, as deponent verily
believes, said J. S. is a non-resident of this Territory
ror that he has absconded, or is about to dispose of
his property, &c. according to the requirements of
section first.]
These are therefore, in the name of the United
States, to command you to attach the lands, tenements, goods, chattels, rights. credits. moneys, and
effects of the said J. S., wherever the same may be
found within your county, or so much thereof as
may be necessary to satisfy the amount above stated,
together with interest and costs of suit, and safely
to preserve said property to be dealt with according
to law. And you are also required to make due
return of your doings in the premises to the district

Digitized by

•

Google

62
court of said county, on the first day of the next
term thereof, and have you then and there this writ.
Witness, &c.
SUMMONS TO GARNISHEES.

t

lB.

County. )

To the sheriff of said county:-Whereas A. B. has
sued out a writ of attachment against J. S: and
whereas the said A. B. (or wlW806V(tr was tlte depontmt)
has stated on affidavit that K. S. and M. N. have property or credits in their hands or care belonging to
the said J. S. and that R. H. is indebted to the said
J. S. These are therefore, in the name ofthe United
States, to command you to summon the said K. S.,
M. N., and R. H., to appear before the district court of
said county, on the first day of the next term thereof,
to answer such questions in thelremises as may be
propounded to them by the sai court, or under its
airection. Hereof fail not, and have you then and
there this writ, with a return of your doings thereon.
Witness, &c.
ApPROVED, January 7. 1839.

BAIL.
AN ACT concerning

Ball.

SEC. 1. Be it enact6d §JJ tlte Oowwil and 1I000e of'
Representatives of the T(tI'ritury of i()wa, That in
contract CGpttu actions founded on contract a capias may be the first
to be tbe first process, provided the affidavit of the plaintiff, or
pr~..
some credible person, containing the following particulars, be first filed with the clerk who is to issue
the same. 1st, It must state (either absolutely, or as
deponent has been credibly informed and verily
believes) that there is an indebtedness of the defendant to the plaintiff, and that at least a certain amount
Partlcul.... to (naming it) is due. 2d, Also that the defendant has
be ltatedln
removed his property (or a portion thereof) from the
plalntitI'. alli- Territory, or concealed or otherwise disposed of the
dull.
same with intent (in eitlter case) to defraud his creditors. Or, that he has within this Territory, money,
or other property or thi~gs in action, which cannot

all
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be reached by writ of attachment, and that he is
about to abscond, with intent to defraud his creditors, as deponent verily believes.
SEC. 2. A capias may also issue in actions of tres- ActiollS of tr...
pass for taking personal property, and in actions for pUI.
trespass upon lands.
SEC. 3. But in such case an affidavit of the plain-Treapa18 aDd
tiff, or some credible person, must have been filed as damqes to be
aforesaid, stating posItively the fact of the trespass .:~ed:~ tb.
having been committed, and specifying, as nearly as a a•.
practicable, the amount of damages thereby sustained by the plaintiff in action.
.
SEC. 4. In all other actions, ex delicti, a capiaB shall Otber actioaa.
not issue without the order of a judge of the supreme Order of judge
court.
of sup. court.
SEC. 5. The application for such order must be Affiduit to
founded on an affidavit, stating the nature of the Itatetbenature
injury for which reparation is sou~ht, and also the of tbe lajury,
other circumstances which are relied upon for ob- &c.
taining such order.
SEC. 6. Except for intentional injuries, no such Order DOt to be
order shall be made, nor then unless it shall be ren- made except
dered probable that the plaintiff will be otherwise for iateatlonal
without adequate remedy.
iajurles.
SEC. 7. The judge granting such order shall insert Amouat of ball
therein the amount in which the defendant shall be to be ialerted
held to bail , and the clerk issuing the ca-niaa
shall aad
ia tbeendorsed
order,
r
endorse thereon the same amount.
oa eapfcu.
SEC. 8. In other cases he shall thus endorse upon la otb.r cues
the capias double the amount stated in the affidavit wbat .ban be
on which the writ is founded as aforesaid, but this eadoraed.
in no case need be the same as the amount of debt
or damages inserted in the body of the writ.
SEC. 9. Where the name of the defendant shall be Ia wbat cu.
unknown to the plaintiff, none of the proceedings in proceediall
the case shall be deemed defective on account ~ball a:td~
thereof, provided said defendant be therein de- ti~:me • Ie'
scribed With such accuracy as to leave no probable
grounds for mistake.
SEC. 10. A capiaa shall be served by arresting the HoweGpfcu to
defendant, and keeping him in custody until dis- be aened.
charged according to law.
SEC. 11. Every defendant so arrested shall be dis- Deleadent to
charged upon executing to the sheriff of the county bedllCbaqred
a bond, with sufficient security, in a penal sum equal :a~Yi:boad
to the amount numbered in the writ as aforesaid, 0 a er .
conditioned that the said defendant will appear at
the return day of said writ, and not depart without
,/Digitized by
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permission of the court, which bond shall be filed
with the clerk who issued the writ.
Ifdef'tbecom·
SEC. 12. Whenever a defendant is committed to
mUted, tbe fact prison for want of bail, that fact shall be specially
to be atated ID stated in the return of the writ.
tberetllrD.
S EC. 1°o. Wh en t h e action
.
Def't may be
s h a 11 h ave been comdlscbarged,
menced by capias, if the defendant appear agreeably
aDd IeCllrltlea to the. conditIOns of the bail bond, he may at any
~~:eued, ~~D time thereafter, on motion, be discharged from cusbal~1( spec a tody, and the securities in his bail bond released
.
from liability, upon the filing of special bail in the
manner hereinafter mentioned, either by the defendant, the sheriff, or the securities in the said bail
bond.
WbatpmoDI
SEC. 14. No person shall be permitted to be
aballnot be
special bail as aforesaid, unless he be a householder,
permlttedtobe and resident within this Territory, or unless he posapeclal ball.
. h·10 t he same,
clent va1ue Wit
sesses rea 1 estate 0 f su ffi·
and no counsellor or attorney at law, sheriff, or other
person concerned in the execution of process, shall
bepermitted to be special bail in any action.
Ban to be by
SEC. In. Such bail shall be by recognizance, in a
recopizllDce, penalty equal to the amount endorsed on the MpUu
as aforesaid, conditioned that, if judgment in the
action be rendered against said defendant, he shall
pay the amount thereof, or surrender himself on the
Issuing of a writ of execution against his body.
In OPeD cOllrt,
SEC. 16. Such recognizance may be entered into
or before a jllS- in open court in the usual manner, or it may be
lice of tbe
taken by any justice of the peace of the county, in
peace.
which case it shall be made in writing, signed by
the parties to be thereby charged, and filed with the
clerk of the court in which the cause is pending.
Collrle to be
SEC. 17. If such bail be excepted to as insufficient,
pllralledlfball before the third day of the term to which the writ
be lexc:t~ntto was returnable, they shall either justify, or new bail
.. Dill C
• shall be put in
and justify, before the defendant
shall be discharged, or the securities in his bail bond
released from their liability. And in all cases where
the recognizance of bail shall be entered into before
a justice of the peace as aforesaid, such bail shall
justify in the first instance.
In wbat tbe
SEC. 18. The justification of bail shall consist in
jllstlficatlonof stating on oath, or affirmation, that over and above
ban sban con- all just demands against them, they are severally
alit.
. t h e recogwort h an amount equa1 to t h at state d 10
nizance as aforesaid.
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SEC. 19. \Vhere such justification shall not take If not In open
place in open court, it shall be made by affidavit, court, jaltlfiwhich shall be filed with the clerk of the court cation to be
'd
made by aIIiaforesal .
dult.
SEC. 20. If the defendant do not appear as afore- Del't lalllnir to
said, the cause notwithstanding may progress in the appear, sberift
ordinary manner, the sheriff and the security in the and -:=;ri~
bail bond (if one shall have been taken) may be may e en .
admitted to defend the action; and if judgment Judgment.
therein be rendered for the plaintiff, it shall be
jointly against the defendant, the sheriff, and the
security aforesaid, or merely against the defendant
and sheriff, if no bail bond shall have been taken.
SEC. 21. In such case the sheriff, on motion, may Remedy to
have judgment for the same amount against the Iberltl
defendant, or (if a bail bond shall have been given)
against the defendant and the security therein
jointly. In the latter event, such security may also,
on motion, have judgment for the like amount To HCurlty.
against the said defendant.
SEC. 2~. The judgments aforesaid, in favor of the For wbat am't
sheriff and security on the bail bond, bein~ merely execution sball
intended for their indemnification, execution shall luae .
only be issued thereon for the amount collected of
such parties respectively on the antecedent judgment as aforesaid; which amount shall appear from
the return of the officer in whose hands the execution on such antecedent judgment shall have been
placed.
SEC. 23. Where judgment shall have been rendered To be luled
jointly against the defendant, the sheriff, and the on delendant'.
security, the officer, to whom thefierifacia8 thereon :operty, If
shall have been directed, shall levy in the first y.
instance on the property of the defendant, if any
such be found.
SEC. 24. If such property be sufficient to satisfy Arrest or lurthe said judgment and costs, or if, before a levy render 01 def't
upon the property of the said sheriff or security, the t~d~~bar:e
said defendant be arrested by, or surrendered to, :u~ItY an Iesaid sheriff, both the sheriff and the security afore.
said shall be released from all liability by reason of
said judgment.
SEC. 25. The defendant in such case shall be con- To remain In
side red as having been arrested by execution against cUltody of
his body (where indeed such was not the fact) and Iberltl.
shall remain in the custody of the sheriff until the
payment of the judgment, or until he be discharged
by due course of law.

'"
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Bail may larSEC_ 26_ The bail of any defendant (whether bound
render priDci- by bail bond, or by recognizance as aforesaid) may
pal. or def'td surrender their rrincipal, or such defendant may
maYlarreD er surren d er h-Imse l 'tn exoneration.
. 0 f h-_IS b'l
bimtelf.
al .; w h'IC h
surrender must be to the sheriff, eIther tn open
court, or in vacation.
SarreDderto be SEC_ ~7. Where such surrender shall be made to
certified. aDd the sheriff in vacation, he shall thereupon certify
baildiscbar~- the fact, in writing, that the defendant is in his cused.
tody. Upon such certificate being filed with the
clerk of the court, he shall enter on the record of
the court an order of course that the bail be discharged, and shall also, on demand, deliver up the
bail bond, or the written recognizance (if such shall
have been filed with him as aforesaid) to be cancelled_
SEC. 28_ Where such surrender shall have been
SurreDder
made before made previous to the time for filing special bail as
filing apecial aforesaid, the sheriff shall again release the defendbail.
ant upon the same terms and conditions as after the
original arrest; and if such surrender shall be made
Alter.
after the filing of special bail as aforesaid, the defendant may ~ive such bail anew in the same manner and with like effect as hereinbefore provided_
Order for disSEC. 29. In all cases where a recognizance and
cbar-:e of def't affidavit of justification, as aforesaid, shall be filed
00 ilIng reCOi· with the clerk he shall enter on the records of the
aDd a f f i d u i t . '
_
court an order of course that the defendant be diScharged from custody, and shall, on demand, furnish
. the agent or attorney of the defendant an exemplified copy thereof.
Copy of order
SEC. 30. The sheriff, upon being served with said
to be terYed 00 copy, shall forthwith dischar~e the said defendant.
=~Iff.
SEC. 31. Anyone of the ball aforesaid, upon applirest :~!D':'~t. cation to the said clerk of the court, may obtain a
oapitu to him, directing and authorizing him to arrest
the defendant wherever he may be found in this
Territory, and bring him forthwith to be surrendered
to the sheriff of the proper county.
Copy of bail
SEC. 32_ Such MpUu. to be valid in any other"
bODd muat ac- county than that in which it shall have been issued,
comtPBDYCGdlli-it must be accomfcanied.by
a copy
ell, 0 ren e r .
-f
i of the bail bond or
..lid iD otber recogntzance a oresald, certl ed by the clerk under
counties.
the seal of the court.
DefeDdaot
SEC. 33. Subject to the qualification contained in
may be arrest- the last preceding section, said bail, by virtue of the
ed by '::" !Dtb oapia,a aforesaid, shall in any county in this Territory
~~:'ory~ e possess all the powers of the sheriff of such county
to arrest the defendant. and may use all needful
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means to secure said defendant for a reasonable time
until he can be surrendered to the sheriff of the
proper county.
SEC. 3+. All costs and expenses incident to the Coats OD 8ursurrendering of the defendant, and giving new bail reDder ~nd
as aforesaid, shall be paid eventually by the defend- Dew ball.
ant.
SEC. 35. The plaintiff in the action shall not be WheD plalDtiff
entitled to bring any suit on the recognizance of eDtitled!o
bail until
bring suU OD
.
.
h
f h recog.of baU.
1st, A n, execution
agatnst t e property 0 t e
defendant shall have been issued to the sheriff of
the proper county, and the same returned unsatisfied
in wbole or in part. And,
2d, An execution against the body of the defendant, at least fifteen days between the test and the
return day thereof, shall have been issued to said
sheriff. and by him returned that the defendant could
Dot be found in his county.
SEC. 36. In such action against bail, they may plead What the ball
that the plaintiff has not pursued the above direc- ma~ plead iD
tions. or that any collusive or fraudulent means suc actloD.
were used to prevent the service of either of said
writs; and if any such defense be established, it shall
entitle the said bail to a verdict.
SEC. 37. Where the defendant in a suit shall die Death or lurbefore the rendering of judgment against his bail, re~der?f def't
or where, being alive, he shall have been surrendered ~::~~~C-t
previous to such judgmen t, such bail shall be released bail, to
from further liability upon I?aying the costs of the them from lIaproceedings against them, If any shall have been bllIty.
had.
SEC. 38. Where judgment shall be obtained against
the special bail in an action, such bail may, on motion, Special ball
have judgment for like amount against the said may ba.. juda-defendant, but execution thereon shall only issue
~:Jlat
for such amount as by the sheriff's return shall e eD RD.
ap,Pear to have been collected from such bail on the
original judgment.
ApPROVED, January 25, 1839.

r:':ue

:c;ot

BANKING ASSOCIATIONS.
AN ACT to r.ltralD UDiDcorporated BaokIDl' Alloclatlollll.

SEC.

1. Be it enacted, 1ry ,As Oouncil aM H0U86 of

~ofeAs
9

TrI'itoryof Iowa, That no per-
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To Iuue Dotel. son, unauthorized by law, in expressed words, shall
or bank bllll, subscribe to, or become a member of, any associaautborlt, of
tion, institution, or company, for the purpose of
law required..IssulDg
•
notes or ban k b'll
I s, wh'IC h'Incorporated ban k s

mayor do by virtue of their respective acts of incorporation. And if any person, unauthorized by law
as aforesaid, shall hereafter subscribe to, or become
a member as aforesaid, he shall forfeit and/ay , for
every such offence, the sum of one thousan dollars,
Wbo ma, lue. to be recovered, by any person who shall sue for the
Form of actiOD. same, in an action of debt, one half thereof to his
own use, and the other half to the use of the county
in which such suit may be prosecuted.
ApPROVED, January 24, 1839.

Penalty.

BILLS OF EXCHANGE.
AN ACT cODceralDll' Bills of Excbaqe.

SEC. 1. Be it en<U)ted by th8 Council and HOtUJe of
Forelen billl
of excbaqe
protelt~. how
to be paid.

Inland billl of
excbaqe protelted, how to
be paid.

RepretJ8ntatiAJe8 oftk Territory qf Iowa, That when

any foreign bill of exchange, which may be drawn
for any sum of money, and expressed that the value
has been received, shall be duly presented for acceptance or payment, and protested for non-acceptance
or non-payment, the drawer or endorser thereof, due
notice being given of such non-acceptance or nonpayment, shall pay said bill, with legal interest,
from the time such bill ought to have been paid ••
until paid, together with the costs and charges of
protest.
SEC. 2. If any bill of exchange drawn upon any
person, or body politic or corporate, out of this Territory, but withlD the United States or their Territories, for the payment of money, and expressed to
be for value received, shall be duly presented for
acceptance or payment, and protestea for non-acceptance or non-payment, the drawer or endorser
thereof, due notice being given of such non-acceptance or non-payment, shall pay said bill, with legal
interest, from the time such bill ought to have been
paid, until J?aid, and five per cent. damages in addition,
together with cost and charges of protest.
ApPROVED, January 24,1839.
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BLACKS AND MULATTOES.
AN ACT to replate

Blacks and Malatto...

SEC. 1. B. it tmaCUd by the Oown.cil and Hof./,M of
~i1J(J8 of the Territo7"!J ~f /(YIJJ(I., That, fro'm CertIficate of
and after the first day of April next, no black or freedom reqalr·
mulatto person shall be permItted to settle or reside ed under ..al.
in this Territory, unless he or she shall produce a
fair certificate, from some court within the United
States, of his or her actual freedom, which certificate
shall be attested by the clerk of said court, and the
seal thereof annexed thereto by the said court, and
give bond, with good and sufficient security, to be BODd and ...
approved of by the board of county commissioners carlty reqalr·
of the proper county in which such person of color ed. and by
. the wbom
may resl'de, paya ble to t he U'
ntte d S tates, 10
ed appro,,'
penal sum of five hundred dollars, conditioned that In 'wbat aum.
such person shall not at any time become a char~e to CODdltloD.
the said county in which the said bond shall be gIven,
nor to any other county in this Territory, as also for
such person's good behaviour, which bond shall be
filed ID the clerk's office of the county where the
same may be taken. And a conviction of such Forfeltare.
negro or mulatto, of any crime or misdemeanor
against the penal laws of this Territory, shall amount
to a forfeiture of the condition of such bond.
SEC. 2. 1£ any ner:ro or mulatto, coming into this On fallare to
Territory as aforesaId, shall fail to comply with the com pI,. wltb
• provisions of the first section of this act, it shall be tb~~ct, pro~
a!,d is hc:reby made the duty of the county commis-~:atlt~t.o e
Sloners, 10 any county where such negro or mulatto
may be found, to summon him, her, or them, to
appear before some justice of the peace to show
cause why he, she, or they shall not comply with
the provisions of this act; which summons shall be
issued by a justice of the peace, on the a{>plication
of any county commissioner in this Territory, and
shall be executed by the proper constable. And if FalUq to II".
such negro or mulatto shall still fail to give the bODd. Depo or
bond and security required by the first section of mulatto to b.
· act, a fter b'
t hIS
elOg b roug h t be fore suc h"Justtce as blredoat.
aforesaid, it shall be the duty of the county commissioners of such county to hire out such negro or
mulatto, for six months, for the best price in cash
that can be had. The proceeds arising from such Proceedaof
hiring shall be paid into the county treasury oflthe blrlq, bow
dlapoNd of.
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proper county, for the use of such negro or mulatto,
such manner as shall be directed by the board of
county commissioners aforesaid.
SEC. 3. Any sheriff, or jailer, who shall hereafter
Penalty for
committing to commit, or suffer to be committed, to prison, any
priSOD, ..itb·
out authority negro or mulatto, without a lawful1nittimm, or being otherwise authorized by law for that purpose, or
ofla...
under the provisions of this act, such person or persons, so offending, shall pay a fine of not less than
fifty, nor more than one hundred dollars.
Penalty for
SEC. 4. Should any person or persons knowingly
biring,&:c., aDY engage, or hire, or harbor, such negro or mulatto,
D~O ~efo~e hereafter coming, or being brQllght into this TerrigI. ng OD.
tory, without such colored person first complying
with the provisions of this act, such person or persons, so offending, shall pay a fine of not less than
five, nor more than one hundred dollars, to be reHo.. reco..er· covered by presentment or indictment.
;!;yantlof
SEC. 5. That the-right of anY'person or persons to
tra..eller. and pass through this Territory with his, her, or their
negroes or mulattoes, servant or servants, when emi..llitors ex·
empt.
grating or travelling to any other State, or Territory,
or country, or on a visit, is hereby declared and
secured.
SEC. 6. That in case any person or persons, his or
To ..hom applicatioD sball their agent or agents, claiming any black or mulatto
be made by
that now is or hereafter may be in this TerperioDs claim- person
ritory,
shall
apply to any judge of the district court,
Inll' Dewroes or
or justice of the peace, and shall make satisfactory
mulattoel.
proof that such black or mulatto person or persons
IS or are the property of him or her who applies, or
for whom application is made. the said judge or justice
is hereby empowered and required, by his precept, to
Arrest by sber· direct the sheriff or constable to arrest such black
1ft orcoDstable. or mulatto person or persons, and deliver the same to
the claimant or claimants, his or their agent or agents.
for which service the sheriff or constable shall receive
CompeDutloD such compensation as they are entitled to receive in
to officer.
other cases for similar services.
District attor·
SEC. 7. That it shall be the duty of the district
Deys to prose· attorneys, of the respective counties, to prosecute all
cute.
violations of this act, when thereunto required, and
CompeDiatlou. they shall be entitled to the same compensation in
the manner provided for in other cases of offence'
against the laws of this Territory.
ApPROVED, January 21, 1839.
10
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BOATS AND VESSELS.
AN

ACT to provide for the collection of demands against Boats and
Vessels.

SEC. 1. Be it enacted by tM O()'lJ;ncil and /f0U86 of
/01/11]" That every Cases in wbicb
boat or vessel used in navigating the waters of this boats or vessels
Territory shall be liable.
sball be liable.
First, For all debts contracted by the master. owner,
agent. or consignee thereof. on account of supplies
furnished for the use of such boat or vessel, on account of work done or services rendered on board
of such boat or vessel, or on account of labor done
or materials furnished by mechanical tradesmen or
others in and for building, repairing, fitting out. furnishing, or equipping such boat or vessel.
Second. For all sums due for wharfage or anchorage of such boat or vessel within this Territory.
Third. For all demands or damages accruing from
the non-performance or mal-performance of any
contract of affreightment, or any contract touching
the transportation of persons or property entered
into by the master, owner, agent, or consignee of the
boat or vessel on which such contract is to be performed. And,
Fourth. For all injuries done to persons or property by such boat or vessel.
SEC. 2. Any person having a demand as aforesaid, Suit may be
instead of proceeding for the recovery thereof against lnatituted
the master. owner, agent, or consignee of a boat or against boat.
· ·instItute
·
. against
.
vesse I , may, at h·
IS option,
SUIt
suc h &c. . by name.
boat or vessel by name.
SEC. 3. Any plaintiff, wishing to institute suit Complaint to
against a boator vessel, shall file his complaint against be filed witb
such boat or vessel. by name, with the clerk of the clerk of district
· court 0 f t he county In
. w h'IC h suc h boat or ves- court.
d·
Istnct
sel may lie.
SEC. 4. The complaint shall set forth the plaintiff's And to set
demand in all its particulars, and on whose account fortb partleu·
the same accrued. I t shall be verified by the affi- larl of demand.
davit of the plaintiff. or some credible person or ABid ..lt.
persons for him, and shall stand in lieu of a declaration.
SEC. 5. Whenever any complaint, as aforesaid, Warrant to
shall be filed in the office of the clerk of the district i.lue.
court, it shall be his duty to issue a warrant, returnRepr88entaJ,';/IJ68 ~f tM Terrl:tory of
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able as a summons, directing and authorizing the
sheriff to seize the boat or vessel mentioned in the
complaint, and detain the same in his custody,
together with its tackle, apparel, and furniture, until
discharged from such custody by due course of law.
Proceedlap In
SEC. 6. Upon the return of any warrant issued by
dl.trlctcoart. virtue of the preceding section, proceedings shall
be had in the district court against the boat or vessel sued, in the same manner as if suit had been
instituted against the person on whose account the
demand accrued.
Tbemuter,
SEC. 7. The master, owner, agent, or consignee of
owner, &c.,
the boat or vessel may appear on behalf of such
may plead to
boat or vessel, and plead to the action.
tbe action.
SEC. 8. The district court may by rule prescribe
TIme and
the time and manner of pleading, of exhibiting or
maDDer of
pleading, &:c. filing papers, or taking any needful step in any
suit to be commenced under this act, when the time
and manner are not prescribed by this law.
Boad being
SEC. 9. If the master, owner, agent, or consignee
eseeated totb. shall, before final judgment in any suit instituted by
plelntlff,boator virtue of this act give bond to the plaintiff with
""lei to be
•
.' b
dlscbareed.
suffiCIent
securtty
to e apJ;>rove d of by the court, or
the judge or clerk thereof 10 vacation, conditioned
to satisfy the amount which shall be judged to be
owing and due to the plaintiff in the determination
of the suit, together with all costs accruing, such
boat or vessel with the tackle, apparel, and furniture
belonging thereto shall be discharged from further
detention by the sheriff.
Boat or ¥euel
SEC. 10. If judgment shall be rendered against
to be IOld to
any boat or vessel in favor of the plaintiff, the court
..tlltf ,. jdada- •• shall make an order directed to the sheriff commea an COB... man d'109 h'1m to se 11 suc h b oat or vesse 1, toget h er
with its tackle, apparel, and furniture, to satisfy the
judgment and all costs that may have accrued in the
cause, which order shall be executed and returned
in the same manner as executions.
II bond gtyea.
SEC. 11. If bond and security shall have been
neeallon to
entered into according to the provisions of the ninth
luaequast
section of this act, and judgment shall have been
principal and
rendered in favor of the plaintiff, execution shall be
aecarlty.
issued for the amount of judgment and costs in favor
of the plaintiff against the principal and security in
such bond.
CUOIln wblcb
SEC. 12. Justices of the peace within their respecjuStlcel of tbe tive counties shall have cognizance of all cases arispeace ma,.
ing under this act, wherein the demand claimed

-
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shall not exceed the jurisdiction of a justice of the ba.e cop!·
IlIIIce.
peace.
SEC. 13. In all their proceedin~ justices of the Proceedlap
peace shall conform to the provisions of the law beforejulltice
governing justices courts, and as near as may be to of tbe peace.
the provisions of this act as apply in the district court.
SEC. 14. Each warrant issued by a justice of the 011 return of
peace under this act shall be returnable forthwith, warrllllt, jus·
and upon the. return
of such warrant it shall be the and
tlce determlns
to bsar
.
duty of the Justice of the peace to hear and deter- complaint.
mine the complaint of the plaintiff in a summary
manner.
SEC. 11;. All warrants issued by this act shall be Warrllllta to
served and returned as writs of attachment are served be lened, &c.,
and returned.
all wrltl of attecbment.
SEC. 16. Whenever an order of sale shal I be made Sucb part or
for the sale of a boat or vessel, with its tackle,lnterelltlnboat
apparel, and furniture, the sheriff or constable shall &c., to be IOld
have power to sell such part thereof or such interest ~II wllllatilfy
•
' •
J adement IIIId
therem, as shall be necessary to satisfy the amount COlltl.
of the judgment rendered in favor of the plaintiff,
and all the costs that may have accrued.
SEC. 17. Upon good and sufficient cause shown by On pod cau..
the master, owner, agent, or consignee of any boat sbown by mnor vessel sued under this act
ter,owner.&c.,
. ' the court , or J'ustice 01 court
ma,
the peace, may grant contanuance ot the cause, but grant contlnu.
no such continuance shall operate as a discharge of IIIIce.
such boat or vessel from the custody of the sheriff Not to operate
or constable.
as a dlacbaree.
.
f
h'
No continuo
SEC. 18. N 0 contanuance a a cause under t IS act ance to be
shall be granted to the plaintiff.
eranted to
SEC. 19. Sheriffs, constables, and other officers, plaintiff
shall receive the same fees and compensation fa Officefl' feel.
their services under this act as are allowed them in
cases of suits of attachment.
SEC. 20. In all cases arising under this act, if judg· Master, owner,
ment shall have been rendered in favor of the plain· &c., may aptiff, the maltter, owner, agent, or consignee of thep:~·o~tll~e
boat or vessel, or other person interested, may appeal :rro:.' 0
from the judgment by giving bond and security in
double the amount sued for, or sue out a writ of error
as if they or either of them had been sued.
SEC. 21. All actions against a boat or vessel, under Llmltetlon of
the provisions of this act, shall be commenced and actions.
sued within one year after the cause of such action
shall have accrued. To take effect and be in force
from and after its passage.
ApPROVED, December 20, 1888.
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BONDS, &c.
AN AC r In relation to Bonds aDd otber lecuritles.

Wbat Instra·
mentl sball be
deemed valid
and binding.

SEC. 1. Be it enacUd bll the Council 0IIIil HOllM of
Repruentativu of the Territory of luwa, That any

instrument under seal, fully and freely executed and
delivered, shall be deemed valid and binding, according to the fair intent and meaning thereof, in all cases
not otherwise declared by express statute, unless the
execution or delivery of such instrument shall have
been obtained by fraud or for an unlawful purpose.
SEC. 2. Where a statute requires security to be
Secarlty may
be by bond.
given for any purpose whatever, such security, unless
anl_otber· otherwise directed, may be by bond. with sufficient
wise directed.
sureties, made payable to the clerk of the district
court of the county where the same shall be executed,
for the use of the persons intended to be thereby
secured, and shall be filed in the office of said clerk.
Action for da'
SEC. 3. Where not otherwise provided, any person,
mages on
for whose benefit or security a bond or other instrubreacb of cove- ment shall have been executed. may, upon a breach
nant. &:c.
of any of the covenants or conditions thereof, maintain an action at law to recover the damages he may
have sustained in the premises.
County com·
SEC. 4. If such instrument shall have been intended
mluloner may for the security of the public in its corporate or polit~alntaln ac· ical capacity, the county commissioners of the county
t on.
where the same shall have been filed as aforesaid may
maintain said action for the use of their county.
SEC. 5. In any of the above mentioned cases, the
In wbat name
action may be action may be prosecuted in the name of the person
proaecuted.
to whom the said bond shall have been made payable,
and for the use of the actual party in interest.
SEC. 6. The said clerk of the district court shall
Clerk to far·
nlab certified furnish a certified copy of said bond to any person
copy of bond. applying therefor, upon his paying for such copy at
the rate of twenty cents for every folio of one hundred worrfs therein contained.
Proyialonlof
SEC. 7. Although cases may present themselves
tbla act to be wherein some particulars herein contained may be
pursued .. far contravened by statutory enactments, still in other
a. practicable. respects, even under such circumstances. the above
directions may as far as practicable be pursued.
Rlgbts ....ed.
SEC. 8. Nothing herein contained shall be construed
to render invalid any instrument which would otherwise have been of binding efficacy, nor to prohibit
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any course of proceeding which would have been
allowed had this act not taken effect.
ApPROVED, January 25,1839.

BURLINGTON.
AN

ACT to improve the Police of the City of Burllnrton.

SEC. 1. Be it enacted by the (}qurwil and H()use ()f
Repruentati'V68 ()fthe T~tury ()f [mea, That the regu- Conatables to
lady elected or appointed constables, residing within be alwaya ylrl·
the corporate limits of the city of Burlington, shaUlant.
at all times be vigilant in maintaining or preserving ShaUald the
the peace, order, and quiet of said city, and shall aid mayor In main·
and assist the mayor of said city to maintain and talnlng peace.
·
. h
f
. . Oml_lon of
preserve t h e same, su b ]ect to PUDIS ment or omIssIon duty a mls.
of duty as for a misdemeanor.
dem~anor.
SEC. 2. The mayor and aldermen shall allow such Compensation
constables, for their services, such compensation out for lervlces to
of the funds of said city treasury as shall be suitable be suitable and
and propc:r.
proper.
SEC. 3. It shall be lawful for the mayor and alder- Unpaid tues,
men, at any of their sessions, to direct the recorder
of said city to make out a list of all the tax due and
unpaid in any particular year, and add and transfer To be added
the same to the tax roll for the succeeding year; and and transferred
it is hereby made the duty of the marshal to collect from one ,ear
I to another.
.
t he same ID the manner as other taxes are now co - Duty of city
lected, agreeably to the act entitled "An act to in- marshal.
corporate the city of Hurlington," approved January
nineteenth, one thousand eight hundred and thirtyeight.
ApPROVED, January 24, 1839.

CONSTABLES.
AN

ACT for tbe Election of CODltablel, aDd definlnr th.lr dutl.l.

SEC. 1. Be it enacted by the Council and H0U8e ()f
Repram,tati'V68 ()f tAe Territory ()f imea, That there Election 01
shall be elected, at each annual election in each or- constables to
pnized county in this Territory, a number of con- Tbebalnnual·b
. d e r Dum er
·
stables equaI to t h e num b er 0 f magIstrates appointe In each coun:
in each county in this Territory, who shall continue ty.
in office one year and until their successors are
10
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elect~d and duly qualified: ~ that if a vacancy
shall happen. the county commissioners may fill
such vacancy by appointment.
Oatb to be
~EC, 2. Every constable, before he enters upon the
takeR b, con- discharge of the duties of his said office, shall take the
Itable.
following oath or affirmation: "I do solemnly swear
(or affirm as the case may be) that 1 will faithfully
discharge the duties of constable within the county
of - - - accordlDg to the best of my abilities, and
that I will well and truly pay over to the proper
person all monies which may come into my hands as
such constable," which oath or affirmation shall be
Before wbom taken before any clerk or judge of the district court,
taun.
or before a justice of the peace of said county, and
the person administering such oath shall make out a
Certificate of certificate thereof and cause it to be filed in the
oatb to be filecl. office of the clerk of the board of county commissioners of the proper county.
Conitable'l
SEC. 3. I t shall be the duty of every constable
bOlld.
previous to taking the oath aforesaid to execute to
the acceptance of the board of county commissioners
Kind of Hcurl- a bond with good and sufficient freehold security
t,.
payable to the county treasurer. and his successors
Pellal lam.
in office in the penal sum of five hundred dollars
COlldltloll.
conditioned for the faithful performance and discharge of the duties of his office as constable. and
for the safe keeping and paying over, according to
law, to the proper person all sums of money that
may come into his hands by virtue of his said office,
DOlld to be
which bond shall be filed by the clerk of the board
filecl.
of county commissioners as aforesaid. for the benefit
For wbose
of each and every person, or persons. bodies politic
beReftt.
or corporate. who may sustain injury by reason of
the official conduct of such constable. which bond
shall not be void on the first vacancy. but may be
Ma, be put In put in suit from time to time. at the instance. and
lalt from time for the benefit of any party injured. as often as the
to time.
condition thereof may be broken_
CoutablefailSEC. 4. If any constable shall not within twenty
ilWto clye
days after receiving his certificate of election take
bou:!,.~ bl the oath, and give bond as aforesaid. the said con::nt; da~1 n stable shall not b~ permitted after that time to be
ollice to ~
qualified or to take his said office. but the said office
catecl.
shall be considered as vacant. and shall be filled by
How sucb n- the board of county commissioners as in this act
callC, to be
provided.
filled.
I
Datlesof conSEC. 5. It shall be the duty of every constab e to
.tabla.
apprehend and bring to justice all felons and disProyllO.

:a-

-
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turbers of the peace; to suppress all riots and unlawful assemblies and in other respects to keep the
peace in the county wherein he shall have been
elected, and ~lso to serve and execute all warrants,
writs. precepts and other process to him lawfully
directed and in all respects to do and perform all
things appertaining to the office of constable within
this Territory.
ApPROVED, January 24th, 1889.

CONSTRUCTION OF STATUTES.
AN

ACT cODcerDinc tbe CODstructlon of Statutel.

SEC. 1. Be it tmIJded by the COOIIU:il and HOU88 of
Territurg of IO'UJa, That all laws LaWI to be
shall be promulgated by being printed and published printed aud
under the authority of the ~overnor and legislative pubUlbed by
assembly in such manner as they shall direct.
autborlty.
SEC. 2. All acts of incorporation shall be deemed ActloliDeorpublic acts and as such may be declared on, and poralion.
given in evidence, without specially pleading the PleadinCI and
same
nldence.
.
Statutel to take
SEC. 3. Every statute shall take effect at the same effect at tbe
time throughout the Territory.
lime time,
SEC. 4. Every statute, which does not expressly tbro~cbout tbe
prescribe the time when it shall go into operation, !:~llto~'daYI
shan take effect on the thirtieth day next after the after ~helr apo
day on which it shall have been approved by the pro..I, uDleSI
governor, or otherwise passed and approved con- otberwlae preform ably to the provisions of the constitution.
scribed.
SEC. 5. In the construction of all statutes the fol· Rulel for tbe
lowing rule.; shall be observed, unless such construc- CODltructloD
tion would be inconsistent with the manifest intent Itatutes.
of the legislature. ~r repugnant to the context of the ~a:.r~~a~~::~
same statute; that IS to sayFint. All words and phrases shall be construed Approyed
and understood according to the connection and Ullp.
approved usage of the language. but technical words Tecbnlcal
and phrases and such others as may have acquired a pbr_•.
peculiar and appropriate meaning jn the law shall be
construed and understood according to such peculiar CODltructloD_
and appropriate meaning.
&cOnd. Every word importing the singular number Number.
only, may extend and be applied to several persons PerlOns.
orthings as well as to one person or thing. and every
R~i1J68 of the

0'
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word importing the plural number only, may extend
and be applied to one person or thing, as well as to
several persons or things, and every word importing
Gender.
the masculine gender only, may extend and be
ape!ied to females as well as males.
Joint autborlThird. All words purporting to give a joint authority.
ty to three or more public officers, or other persons,
shall be construed as giving such authority to a majority of such officers, or other persons unless it shall
be otherwise expressly declared in the law giving the
authority.
Grantor, bow
Fourth. The word" grantor" may be construed as
construed.
including every person from or by whom, any freehold estate or interest passes in or by any deed, and
Grantee.
the word grantee as including every person to whom
any such estate, or interest, passes in like manner.
Hleb.ay. bow
Fifth. The word" highway" may be construed to
construed.
include county bridges, and it shall be equivalent to
the words" county way," "county road," "common
road" and "territorial road."
Inbabltant,
SWth. The word "inhabitant" may be construed
wbo Is meant. to mean a resident in any city or town.
Inlane person,
Seventh. The words" insane person" shall be conwbo may be
strued to include every idiot, non-compos, lunatic and
included.
distracted person.
lasue, wbo it
Eighth. The word .. issue." as applied to the deincludes.
scent of estates shall be construed to include all the
lawful lineal descendants of the ancestor.
Landi, wbat is
Ninth. The words "land" or "lands," and the
Included.
words" real estate," shall be construed to include
lands, tenements and hereditaments, and all rights
thereto. and interest therein.
Montb and
Tenth. The word "month" shall be construed to
year, conltruc- mean a calender month, unless otherwise expressed
tlon of.
and the word "year" alone shall be equivalent to the
eXe!'ession "year of our Lord."
OatbandallirEleventh. The word "oath" shall be construed to
matlon.
include affirmations in all cases, where, by law, an
affirmation may be substituted for an oath; and in
Sworn and.f· like cases the word "sworn" shall be construed to
firm.
include the word "affirm."
Corporations
Pwelfeh. The word "person" may extend and be
and indlvldu- applied to bodies politic and corporate as well as to
all.
individuals.
Seal of court
ThirteerUh. In all cases. in which the seal of any
or oIIice.
court, or public office. shall be required by law to be
affixed to any paper issuing from such court,or office,
impreSSion of the word "seal" shall be construed to include an

Yblngl.

leal.
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impression of such official seal made upon the paper
alone, as well as an impression made b~' means of a
wafer or of wax affixed thereto.
Fourteenth. The word" State" when applied to the State. United
different parts of the United States shall be construed States, District
to extend to, and include the District of Columbia, 01 Columbia:
. . so ca 11 e d ; an d t h e wor d s and territories.
an d t h e severaI T erntones
.. United States" shall be construed to include the
said District and Territories.
Fiftunth. The word" town" may be construed to ToWDII, cities
include all cities and districts unless such construc- anddlatrlcts.
tion would be repugnant to the provisions of any act Eaceptlon.
specially relating to such cities or districts.
8ireteenth. The term .. will " shall be construed to Will to Include
include codicils as well as wills.
codicil.
8~h. The words" written" and" in writing" Wrltinc to In·
may be construed to include printing, engraving, elude prlntinc,
lithography and any other mode of representing words eneravlnc. &c.
and letters.
Provid«l, lwwever, That in all cases where the PrO,IIO, wltb
written signature of any person is required by law it reprd tOlllflla'
shall be the proper hand writing of such person, or, tures.
in case he is unable to write, his proper mark.
ApPROVED, January 19, 1839.

COSTS AND FEES.
AN ACT to pro,lde lor tbe Compensation of Juda'el 01 Probate.
SEC.!.

Be it macted by tM Otnmcil and HQ'/U6 of

Reprumtati'tJ68 of tM Territury of [O'tJXJ" That the sev- SlIme lees lor
eral judges of probate in this Territory, for all services certain lerl,I't
. d to b e per forme dby t h em b y t h e eXist
. .109 cesastocerl
require
of dlltrlct court
laws of this Territory, and not provided for in the In like casel.
.. act concerning costs and fees," be allowed the same
fees that are allowed to the clerks of the district
courts for similar services.
ApPROVED, January 21, 1839.

COSTS AND FEES.
AN ACT concernlnc COitl and Feel.

Be it macted by the Ouuncil and H0U86 of
of the Territm-y of ]O'tJXJ" That in all COltl to follow
civil cases at law, unless otherwise provided, the party juqment In al)
cI,llca_not
SEC.

1.

~iV6IJ
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in whose favor judgment is given shall recover costs,
and the supreme court, district, and justices courts,
respectively may give or refuse costs at their disjqllaDd IU.
.
'
•
tic.. b...elA.
cretlon upon all motions
Coeta IA pr_
SEC. 2. In all prosecutions in the name of the
cutlou. wbere United States. or of an individual, for the breach of
=1D~t:1 d any law of this Territory, where judgment is rendered
.ant. nl e en • against the defendant, such defendant shall be liable
for the costs.
SEC. 3. From and after the passage of this act, the
fees and compensation to the several officers and
other persons hereinafter mentioned shall be as follows, and no more, viz:

-Gtb....... prowlded for.
Dllcretlon ~f

In the Supreme Court, and in the District Courts of
the Territory, the clerks fees in cases to which the
same apply, respectively.
Clerk'i feee In
luprelDe and
district courtl,
fD ciyl\ c_.

For issuing and sealing every writ, not comprising more than three hundred words, For each additional folio of 100 words,
D ock ehng
. a case frst
i 'time,
Docketing a case thereafter,
Entering suit without process,
Filing every paper in anyone suit, each
Entering an appearance, to be charged but
once against each party to a suit.
Issuing bail peace when required,
Entering special bail, Swearing and empannelling a jury,
All entries relative to the trial not herein
specially provided for,
Administering an oath or affirmation to each
witness on trial,
Recording a verdict,
Entering every judgment,
Recording a special verdict. for every sheet
of one hundred words,
Attending on striking a special jury, and delivering copies,
Entering satisfaction on the record,
Entering issue joined, Issuing writ of execution.
Taxing costs,
Entering tI'J:J01t8I'etur,
Entering surrender,
Copy of a rule of reference,
Signing the final record in each case, -
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121
1st
121-

3li

6i
12i
25
25
50
25

6i-

1st

50

191
50
121

12i

95
37+

191
1~+

31t

191

81
A commission to take depositions,
. - • 37+
All the motions in one suit,
1st
All the rules in anyone suit,
1st
Each continuance,
6t
The wm.iN fflCia.,
37+
Entering every motion distinct from an action,
Dot to include the ordinary motions ina suit,
12+
Making a complete record in each cause, for
every one hundred words,
18t
Copy of a record when required, for every
one hundred words,
12i
Every certificate, 25
The seal when required,
12+
Every subprena for one or more witnesses, 18t
A search of the records, if a copy be not
required. (suitors and officers of the court
excepted)
12i
Filing the record upon ~n appe!1I, writ of error,
811~. C81'twraM, or hoJJeaI tm'puB,
18t
Takmg security upon writ of error, I'UjJ(1I'M1«u, or appeal,
1st
Entering a writ of luih8tu corptUI, writ of error,
or certiorari, and for the return thereof, 50
For assessment of damages on any reference
made to him, A subprena in chancery,
50
Filing each bill, answer, replication, or other
pleading in chancery,
6t
An order to advertise,
.
37+
Copy of a paper not herein otherwise provided for, for everyone hundred words, 12i
For services in naturalization cases,
12i
Administering oath,
6t
Filing papers, each,
6t
Certificate of application, 50
Certificate of naturalization,
75
Taking a recognizance,
25
Entering transcript of a justice's jud2ment,
25
Entering an appeal from justice or justices,
Administering each oath, other than on the
trial of a cause,
12+
Certificate for jurors or constables pay, to be
paid by the county, each
12+
Filing all election returns at each general
election, to be paid by the county, - 100
Calling recognizance and entering forfeiture,
18t
Respiting or discharging forfeited recognizance and motion thereto,
12+

3n

3n
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Entering discharge by proclamation, Filing petition and order thereon,
Issuing and recording marriage licence,

- , 12t
25
- 1 50

Fees in Oriminal CaBe8.
In criminal
easel.

Issuing process, 75
Entering defendant's appearance,
12t
Entering a plea, 12t
Discharge of bail,
~5
For entering each suit, civil and criminal, on
the court calendar,
12*
For other services the same fees as in civil cases:
Provided, that nothing herein contained shall entitle
the clerks of the several district courts to exact any
fee from grand jurors, petit jurors, or witnesses, upon
the issuing of any certificate entitling them to their
fees as such.

Sheriff'8 Fees.
Sheriff's fees.

For the service of any writ and the return
thereof, (subprenas excepted), for one defendant,
- 1 00
Each additional defendant,
50
Every commitment to prison,
50
Discharging a person from prison,
25
Attending with a person before a judge or
court when required,
25
Attending on a witness brought before a
court, on a writ of lwJJea8 corpus, or satisfacienil'lllm,
50
Serving a writ of possession,
- 1 00
Serving a writ with the aid of the JJ088' comitatus,
- 2 50
The copy of any writ or process necessary to
complete a record, for every one hundred
words,
12i
Serving and returning a subprena for each
person named therein and actually summoned,
1st
Summoning a grand jury in the district court,
to be paid from the county treasury,
- 10 00
Summoning a petit jury in the district court,
to be paid from the county treasury,
- 5 00
Making out a list of a struck or special jury,
and delivering the same, 25
Summoning and returning a special jury, to
be paid by the party putting off or losing
the cause, and travelling fees, - 1 00

F
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Travelling fees upon all writs, precepts. and
subpcenas, not herein otherwise provided
for (and not to extend to jurors) to be computed from the place of service to the place
of return, per mile.
-,
Selling of land upon execution, and mileage, 1
Collecting and paying into the territorial or
county treasury any fine or forfeiture, the
same per centage as allowed in civil cases.
But the per centage on all executions shall
be taken only for the sum received and
paid over.
Making and executing a deed for land sold
or set off on execution, to be paid by the
purchaser or creditor.
- 1
Serving any person with an order of court,
and mileage, and making return,
Bringing up a person on a writ of halJeas curpUll in civil cases, and mileage,
Summoning a jury in cases of forcible entry
and detainer,
- 2
Serving a writ of restitution with the power
of the county, - 2
Serving a writ without the power of the
county,
- 1
Serving an execution for partition of real
estate, or assigning dower, and mileage, - 2
Each appraiser of real and personal estate
per diem, and milea~e,
- 1
Each bail bond, replevlD bond, or attachment
bond,
Collecting and paying over all sums, without
sale, under two hundred dollars, four per
cent; with sale, seven per cent.
Collecting and paying over all sums above
two hundred dollars. with sale. five per
cent; without sale, three per cent.
On each action. for opening the court, to be
charged once every term, and to be paid by
the plaintiff, and taxed against the defendant if plaintiff recover, The appearance of the plaintiff or defendant,
to be paid by the party appearing, and
taxed in favor of the party recovering,
Returning a writ "not served." for every defendant,
Actual travelling in such case, for every mile,
going and returning.

8
50

00

12l
25
00
00
50
00
00
50

12t
12t
6*

6t

11
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And for journeying out of his •county into
attached counties eight cents per mile.
All copies of summons when requited, for
every one hundred words,
- . 12+
Attending on the district court, to be paid
out of the territorial treasury, per day, - 1 50
Attendance of as many of his deputies on
the district court as may be required by
the court, to be paid out of the county
treasury, per day,
- 1 50
Taking bond for the prison limits, and pro75
curing the approval of the justices thereto,
Drawing a petition for a poor debtor ·to two
justices, and giving notice thereof to the
plaintiff, with mileage,
25
Serving notice of the order of the justices to
the plaintiff, with mileage,
25
Bringing prisoner before the jUitices to take
the benefit of the poor debtors' law.
25
25
Receiving a prisoner on surrender by the bail,
Taking a new bail and giving a bail piece. 50
For keeping and providing for a criminal in
jail, or any other person committed for a
criminal offence. to be paid out of the
treasury of the county where the offence
may be committed, per day.
50
The sheriff shall receive for collecting county
revenue seven per cent. And in no case shall travelling fees be charged by any officer, except for the
number of miles actually travelled, going and returning only. as is provided by this act.

Ch!vmer', Fea.
CorODer'.

f_. For the view of each body, and for taking
and returning the inquisition, - 3 00
Every subprena and warrant.
25
Travelling, each mile, to and from the place
ot view,
6t
Issuing venire,
25
Swearing each witness. not to exceed in any
one case 37t cents.·
.
.
6t
Taking recognizance, 25
The fees of the coroner and constable for taking
inquest shall be paid out of the county treasury, and
in other cases the coroner shall receive the same fees
as are allowed to the sheriffs in similar cases.
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of KaBtIJr. in Olw!ncer!/.
For attending and hearing every argument on
Fee. of maany subject referred to him, and reporting
ter. lD cballcethereon,
- t3 00 r,.
Reporting when the proceedings are 6'.l' parte,
371Drawing every report, for everyone hundred
18t
words.
Copies of any papers, for every 100 words, 121Swearing a complainant to a bill, defendant
to an answer, taking an affidavit, or swearing
121a witness,
Every advertisement for a public sale, 50
Attending at the time and place of sale of
property, and adjourning it at the request
of parties for good cause, or by order of
the court,
1 50
Every deed of real estate sold by him under
a decree or order, when prepared by him
at the request of the parties,
- - 5 00
Signing and acknowledging a deed when prepared by any other person,
75
And to the clerk of the supreme court, and to the
clerk of the district court, respectively, the fees
herein allowed to the master in chancery, when the
services are rendered by such clerks.

FttJIJ of Omnmiasioner. of Bail.
For taking bail,
Issuing bail piece.
Administering an oath or affirmation,
Taking a surrender,
A commitment,

50

2l'

6*

Pee. of comml••loDeD of
ball.

25
50

F668 of DilJtrict Attorney•.
For every indictment,
- 2 00 Di.trict atlorArguing the matter when the defendant shall
De,'. f_.
submit,
- 2 00
Every trial, arguing a demurrer, or in opposition in arrest of judgment, or for a new trial, 2 00
Which fees shall be paid out of the county treasury.

Feu of JU8tice8 of the Peace.
(In Oivil OaleB.)
For docketing a suit, each,
For a summons or a warrant,
Precept to summon a jury, -

121- Fees of JUBtices
25 of tbe pellCe,
37 t ID c\yi\ cue.,
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Every subprena, in which any number of witnesses may be inserted, - $
Swearing a jury,
Hearing a matter concerning which a jury is
summoned,
Receiving and entering their verdict, Endorsing any warrant issued from another
county,
For taking and certifying the acknowledgment of any instrument which is required
to be acknowledged before a justice,
Administering an oath out of court,
Administering an oath and certifying the
~m~

l~i

25
50
121
121
26
121
~

For swearing each witness,
6!
Entering jud~ment on trial,
25
Every other Judgment,
19i
Granting and issuing execution, 37!
Every rule of reference,
37!
Every continuance or adjournment at the
request of a party,
121
Rule to take depositions where the witness
is out of the territory,
50
Taking bail, recognizance or security, 37+
Copy of the proceedings in any case when
demanded for an appeal or any other purpose, per folio of one hundred words,
121
Taking an examination, deposition, or confessIOn, per folio 100 words,
25
12+
Granting certificate thereof.
Entering discontinuance or satisfaction.
121
Entering amicable suit,
25
Transfer of judgment,
25
Opening judgment after default,
121
Marrying, and making return thereof,
- 2 00
For filing every paper required to be filed
61
with him, each,
For taxing a bill of costs,
121
Issuing writ of attachment. 50
For holding inquisition in case of forcible
entry and detainer, in addition to other
fees. per day.
- 2 00
Writ of restitution, including execution for
311
costs,
Recording the proceedings in such case, per
folio of one hundred words,
121
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F~

of JU8t~ of til.. Peaos.
(in 0riminaJ, Oasea.)

For a warrant,
- $ 25 In criminal
25 cases.
Taking a recognizance,
Commitment to jail, .25
A search warrant,
37t
Entering judgment for fine or imprisonment,
25
Discharging a prisoner,
12t
Warrant for punishment,
1S!
Order of discharge to the jailer,
25
And in all cases mileage (circular)
6t
For other services the same fees as in civil
cases.

Con8tables' F~.
(In Oivil and Oriminal Oasea.)
For serving a warrant or other writ not herein
CODltable'.
37t fee•• In civil
provided for, on each person named therein,
and criminal
For a copy of every summons delivered on
easel.
request, or left at the place of abode of defendant,
12.
Travelling' tor the service of process, computing from the place of service to the
place of return, per mile,
8
And when two or more persons are named in
such process, and the travelling is in the
same direction, mileage to be allowed only
from the most remote place of service.
Serving a subprena on each person named
therein, and mileage,
12t
Serving a summons on each person, and
mileage,
25
50
Serving an attachment, and mileage,
Posting up copy of attachment, for each copy,
and mileage,
25
For serving execution on body or goods, and
mileage,
25
Commitment to prison, and mileage, 37t
Summoning a jury,
50
Attending upon a jury,
50
On all sums made on execution and paid over,
to be charged upon the defendant, four per
centum.
Advertising and selling property,
- 1 00
Attending the district court when thereunto
warned, to be paid out of the territorial
- 1 00
treasury, each day,
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The services, herein required to be performed
by the constable, when done by the sheriff,
the same fees that are allowed to the constable shall be allowed the sheriff, and no
more.
For notifying a plaintiff of the service of a
warrant, and mileage,
- , 12i

WltDn_feetl.

For each witness for every day's attendance, 1 00
Attendance before a justice of the peace, for
every half day,
50
And for travelling each mile, coming only
from his or her place of residence to the
place of trial,
8

Juror,' F_.
Jurors'I_.

Grand jurors per day,
Travelling from and to court, per mile,
Petit jurors, in all cases, per day,

- 1 50
8
-

1 50

F_ of NototrieB Public.
Feel of Dot.,
riel public.

For every protest of a bill of exchange or
promissory note, registering, seal, and other
service,
- 1 00
Attesting letters of attorney, and seal,
50
Notarial affidavit to an account under seal,
25
Registering protest of a bill of exchange or
promissory note for non-acceptance or nonpayment,
75
Noting a bill of exchange, note, or other thing
properly protestable, either for non-acceptance or non-payment,
50
Drawing and taking the proof of acknowledgement of a bill of sale, bottomry,
mortgage, hypothecation of a vessel, or
charter party,
- 1 50
Certifying power of attorney for transferring
and selling stock or other securities,
37.
Drawing and certifyin~ affidavit,
- 1 00
Each oath or affirmation,
12+
Being present at demand, tender, or deposit,
and noting the same,
75
Every certificate with seal annexed,
50
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Other services, the same fees as are allowed to
other officers in similar cases.

Fea of eM Judgu of Probate.
For granting letters of administration when
there is no litigation,
-.
When contested,
- 1
Hearing complaint against spendthrift or
lunatic,
- 1
Appointing a guardian to minor, lunatic, or
spendthrift. And when one guardian is appointed to more
than one minor, lunatic. or spendthrift, the
judge shall receive for each minor, lunatic,
or spendthrift, after the first.
Decree for the probate of a will when not
contested,
The same when contested,
- 1
Decree for settling the estate of an intestate,
Partition of real estate,
Order of distribution,
Examining and allowing an inventory, for
the first page
For each additional page,
Administering an oath to executor, administrator, or. other person,
Examining and allowing accounts of executors or administrators, not exceeding one
~~

For each additional page of the same,
A citation summons or process,
A fj'flietU8.
-.
Warrant to appraise or divide estates.
Issuing commission to receive and examine
claims of creditors when an estate is represented to be insolvent,
Granting an appeal,
Approving securities of an executor or administrator.
Assignment of dower in real estate. Assignment of personal estate to widows.
Appointment of trustees on partition of real
estate,
Order for sale of personal estate,
Certificate of necessity for sale of real estate,
Extending letters of administration,
Granting a reference of executors or administrators account,or allowing report thereon,

75
75

Fees of judgee
of probate.

00
50

25
75
75
75
75
75
25
12!
12t

W

12+
25
50
37150
50
25
25
37t
25
25
37i
50
50
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Disallowing application for letters of administration or probate of will, to be taxed
against the party failing to sustain the
application, -.
Every continuance.
For the bonds upon letters of administration,
or the appointment of a guardian,
Probate of will and letters testamentary
thereton, or letters of administration,
Seal for the same,
Drawing a decree respecting the probate of a
will or codicil,
Bond for the execution,
A warrant to divide an intestate estate among
the heirs, a warrant to set off the widow's
dower, or a warrant to receive and examine the claims on an insolvent estate,
Drawing a decree on the settlement or partition of an estate,
A citation or summons for the first person
named therein,
Each other person named therein,
Drawing an order of distribution,
Drawing a quiDJus,
Entering and filing a caveat,
Proportioning an insolvent estate among the
creditors,
Filing an inventory, Entering the account of an executor, administrator, or guardian, for every hundred
words,
Entering an oath of an executor or administrator,
Copies of papers when required, for everyone
hundred words,
Seal to an exemplification, Recording wills. codicils, and the proof
thereof, letters of administration, of guardianship, deeds. and other matters, for every
one hundred words.
And where any will, deed, or other matter,
is in any other than the English language,
then for every sheet containing 100 words,
in addition,
And when a translation of any such will, deed,
or other writing. is required, he shall be
entitled to receive. for everyone hundred
words,
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12t
50
50
25
50
50

Sit
50
25
12t

a7t
50
12175
12t

12!
12t
12t
25

12!

6t

25

91
Appeal bond,
- . 50
But no fee shall be demanded for taking from the
files in his office. or transterring to the place of the
sitting of the probate court such papers as are necessary in the settlement of any estate or account in
said court. And no fee shall be taken by the judge
of probate in any case where it shall appear, by the
oath or affirmation of any person applying for letters
testamentary or of administration, that the goods,
chattels, and credits of the testator or intestate do
not exceed the value of forty dollars.

Oownty Surveyors' Fees.
For
For
For
For
For
For
For

surveying each forty acres,
surveying each eighty acres,
surveying each one hundred and sixty,
surveying each three hundred and twenty,
surveying town lots under twenty-five, surveying over twenty-five and under 75, surveying over one hundred and under

200. -

2
2
3
4

00 F.,el of count)'
50 suneyon.
00
00
50
37t

25

For surveying all over two hundred,
20
Territorial and county roads, per day,
- 3 00
While engaged in dividing land by an order
of court on petition, per day,
- 3 00
Mileage, going and returning, per mile
5
Certified copy of survey,
25
Certified plat of survey,
25
For going to. returning from, and attending
court. per day,
- 1 50
SEC. 4. All fees shall be paid by the party requir- Fees. wbea to
ing the services, on the same being rendered, and be paid and by
the bill of particulars presented, if required.
wbom. Bill of
· h
. particulars.
S EC. 5. I n a 11 cases were
h
an 0 ffi cer tn t e execution Written &dyer.
of his office shall be required to write or set up an tilemeatl.
advertisement, such officer shall be allowed therefor
(if not otherwise provided for) twenty-five cents
each; and if any advertisement is required to be Adverti....
published in a newspaper, the money therefor shall meatl In new.,
be paid by the party, and taxed in the bill of costs. paper•.
SEC. 6. For all services required to be performed Fees not eau·
by law, and not herein enumerated. the officer per- merated In tbls
formin~ the same shall be allowed such reasonable act.
fees as the supreme or district courts may tax therefor.
SEC. 7. When any prosecution, instituted in the What feel are
name of the United States for breaking any law of to be paid oat
this Territ~~, shall fail, or where the defendant shall:: :~:a!:~:~Orl'
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prove insolvent. or escape, or be unable to pay thefees when convicted, the fees shall be paid out of the
territorial treasury.
Fair tablea of
SEC. 8. Every officer, whose fees are hereinbefore
fees to be let ascertained, limited, and appointed, shall publish and
up In public
set up in his office fair tables of his fees, according
offices.
to this act, within six months after the passage
thereof, in some conspicuous part, for the inspection,
of all persons who have business in such office, upon
Penalty.
pain of forfeiting, for each day the same shall be
missing through such officer's neglect, a sum not
Form ofaction. exceeding two dollars, which may be recovered by'
aDd before
action of debt in the name of any person, before any
wbomrecover· justice of the peace of the proper county.
~~I:iDg more
SEC. 9. If any officer shall wilfully or corruptly
tban lawful
take greater fees than are hereinbefore expressed
feel.
and limited for any service to be done by him in his
office, or if any penon shall charge or demand and
take any of the fees hereinbefore ascertained, where
the business for which such fees are chargeable shall
not have been actually done and performed, such
officer, for every such offence, shall, 011 conviction
thereof before any justice of the peace of the proper'
Penalty,
county, forfeit and pay a sum not exceeding fifty
Provllo.
dollars: PtvnJided, that nothing herein contained
shall be so construed as to prevent clerks from tax-,
ing in the bill of costs, to be recovered by the successful party, the fee for making up records.
Bill of partlcu·
SEC. 10. It shall be lawful for any person to refuse
lara and reo
payment of fees to any officer who shall not have
~IPt. ti~ be
made out and presented a bill of the particulars
qU~~~. reo signed by him, and on payment such officer shall, if
required, give a receipt therefor.
Wben. and to
SEC. 11. The travelling fee to a witness, together'
wbom.feel to with the fee for one day's attendance, shall, in all
be paid In ad· civil cases, be paid to him, if required, before he
vance.
shall be liable to any penalty for non-attendance;,
and after he shall have attended two days, the fees
for one day's attendance shall be paid to him, if
required. on or before the succeeding day, and so
from day to day for as many days as he may be required to at tend.
LlmltatioD of
SEC. 12. In cases where there is a confession of
feel to clerk &: judgment at the first term, or where the cause is
:!:I!I~~~er. settled
partiehs beflorke orfdurin g the first tferm "
h bly tfhe
the woe
ees to tee er ,a ter t h e return 0 t h e
writ, shall not exceed one dollar and fifty cents, and
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the whole fees to the sheriff, after the return of the
writ, shall not exceed fifty cents.
SEC. 13. Every citizen of this Territory shall have Citizens to
free access to all public records, without being taxed have free acany fee therefor.
.
cesl to pubUc
SEC. H. The judges of probate and county clerks ~~bo:~~all proshall procure good and well bound books, to be ap- cure record
proved of by the judges of t he supreme court, the boob; by
Judges of probate, and the judges of district courts, w:om appro.respectively, which books shall be the properly of~hos, properthe Territory in the case of the books of the supreme ty tbey sball
court, the expence of which tQ be paid out of the be aDd bow
territorial treasury; and of the county in the case of ~a1d ~or.
the books of the probate and district courts, the c:r':.Y reexpence of which to be paid out of the county
treasury.
SEC. 15. No officer, witness, or other person shall Wholhallrehereafter have any claim upon the territorial treasury celve coati anet
.
out of treathe
for services
ren d ered'ID any ot h er court t han t h e feel
territorial
supreme and district courts of the Territory of Iowa,lury.
which officer and persons are designated in the succeeding section.
SEC. 16. The sheriff shall be allowed two dollars Sberlff'. per
and fifty cents per diem for every day he shall actu- dUm ID supreme court.
a11 y atten d upon t h e supreme court, an d one d eputy Deputy sheriff
sheriff, in the absence of the sheriff, shall be allowed Wbere paid. .
two dollars per day, which compensation shall be
paid from the territorial treasury.
SEC. 17. The sheriffs in the several counties in this Sberlfl'.p.,.
Territory shall be allowed, for every day such sheriff dUm in tbe
shall attend the district court, one dollar and fifty district courta.
cents per day; and in the absence of the sheriff.
one deputy sheriff shall be allowed one dollar and Deputy Sheriff.
fifty cents per day, for the days which such officers
shall actually attend, to be paid out of the county Wbere paid.
treasury of the proper county: PrtnJiiled, alway8, Proviso.
that, if the district court shall deem it expedient,
such court may make an order to command any
number of constables to attend said court, not ex- CODltables.ID
ceeding three, to be entitled to a per diem allowance dlatrlct court•.
of one dollar and fifty cents per day each, for every
day such constables shall actually attend, if the court
shall think that number necessary, as shall appear by
their records.
SEC. 18. Hereafter the fees for recording any deed, Feel for remortgage, or other instrument required to be re- cordlDg deed •.
corded, shall be paid at the time of presentment for mortcaces • &c.
. db y t he record er.
When paid.
recor d , I'f requIre

Digitized by

Google

94
~lscretioD of
Judge. CODcerDill&'
costl.ID
certaiD
cales.

SEC. 19. When any prosecution, instituted in the
name of the United States or of individuals, for
b rea k'109 any 1aws 0 f t h'IS T
'
erntory,
s ha 11 f'l
al , t h e
judge shall determine from the circumstances of the
case whether the prosecutor, the county, or the Territory. shall pay the costs.
ApPROVED, January 23, 1839.

COUNTIES AND COUNTY SEATS.
AN ACT to establisb tbe bouDdarles of Louisa couDty. and to locate the
seat of Justice of the said COUDty. and for otber purposes.
SHC. 1. Be it enacted &y tM Council and HfnUJe ~f
Repruentatwu of tM l'e,.,.itot-y of Iqwa, That the
boundaries of Louisa county shall be as follows,
to wit: beginning at the main channel of the Mississippi river on the line dividing township seventy-two
and seventy three north, thence west on said township line to the line dividing Des Moines and Henry
counties, thence north on said line to the line dividing township seventy-three and seventy-four north,
thence west on said township line to the range line
between five and six west, thence north with said
line to the township line dividing townships seventysix and seventy-seven north, thence east with said
line to the line of Muscatine county, thence south
with said county line to the line dividing townships
seventy-five and seventy-six north, thence east on
said township line to the Mississippi river, thence
down the main channel of said river to the place of
beginning.
'Seat of jUltice
SEC. 2. That for the purpose of permanently esto be perma- tablishing the seat of justice for said county of Louisa,
Dent: y ~~~d by a poll shall be opened at the usual places of election
~1:I:e~:. e in said county, on the first Monday of March next,
for the purpose of receiving ballots for such places
as may be voted for as the seat of justice of said
county. and said ballots shall be deposited in a separate box from the other ballots which may be" received at said election. and separate poll books kept.
PeriODS eDtl·
SEC. 3. Any person shall be entitled to vote for
tied to yote.
the seat of justice of said county, at said election,
who is a free white male citizen above the age of
twenty· one years, and who has resided in the county
at least thirty days next preceding the election.

BouDdaries.
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SEC. 4. That returns of said election, with the bal- Return80feleclots and poll lists, shall, within twenty days after lion to be made
the election, be made to the sheriff of the county of to Iberlff.
Louisa, to be by him canvassed and examined in
presence of two justices of the peace of said county,
and if upon examination it shall be found that any Place baylnc
one of the places voted fQr has a majority of all the majority of all
votes polled for a county seat , that
place
shall from
tbe votes to. be
•
.
•
tbe Beat of JUIthenceforward be the seat of Justice for LOUisa tlce.
county; but if it should be found that no one of the If not decided,
places voted for has such a majority, then in that new election to.
case a new election shall be held on the day of the be beld.
next annual election thereafter, to be conducted in
the same way, and by the same officers who may
conduct said annual or general election in said
Louisa county, at which said election the votes shall
be confined to one or the other of the two points Plateltowbleb
which may have received the highest number of tbe votel Iball
votes at the first election.
be confined.
SEC. 5. It shall be the duty of the sheriff to give Sheriff to c1ve
at least ten days notice of said second election by notice.
written or printed hand bills, put up at each precinct, specifying the two points to be voted for, and
the day of holding such election.
SEC. 6.
Returns of the second election shall be Return. of elecmade as is provided for in regard to the returns of tlon.
the first election, ann the place having the highest
number of votes at said second election shall be the
county seat of Louisa county: Provided, that the Sprlnc term of
spring term of the district court of said county, for dlltrict court at
the year eighteen hundred and thirty-nine, shall be ~wer Wapelheld at Lower Wapello.
o.
SEC. 7. And be itfurther enacted, That on the said Count)' com.
first Monday of March next there shall be three to be elected.
county commissioners elected in said county of
Louisa, whose term of service and whose proceedings shall be governed by the law of this Territory
organizing a board of county commissioners, &c:
ProvUUd, however, that the time from this special
election until the time of the next general election
shall be considered one vear.
ApPROVED, January 12, 1839.

~
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COUNTIES, &c.
AN ACT to orranlze tbe eomty of LCA", and eat.bUab tbe seat of Jaatlce
tbereof.
SEC. 1. Be it enacted 7¥y tM Ootunci/, onul H0'UIl6 of
County orp- Rep1'686'IIJ,a,tive8 of tM Tt1I'1'itory of [moa, That the
ulzed from l.t county of Lmft be and the same is hereby organized
J me nut.
from and after the first day of June next, and the inhabitants of said county be entitled to all the rights
and privileges towhich by law the inhabitants of other
organized counties of this Territory are entitled, and
To be part of the nid county shall be a part of the third judicial
ad judicial dll- district, and the district court shall be held at the
trlet.
seat of justice of said county, or such other place as
may be provided until the seat of justice is established.
Commil.ionera SEC. 2. That Richard Knott, Lyman Dillon, and
to I~eat..eatof Benjamin Nye, be and they are hereby appointed
justice.
commissioners to locate the seat of justice in said
county, and shall meet at the house of William Abby,
on the first Monday of March next, in said county,
and shall proceed forthwith to examine and locate a
suitable place for the seat of justice of said county,
having particular reference to the convenience of
the count v and healthfulness of the location.
Commllslon·
SEC. 3. The commissioners, or a majority of them,
en. witbln ten shall, within ten days after their meeting at the
day•. to certify aforesaid place, make out and certify to the governor
totberoYel'llor. otiS
f h' T
'
erntory,
un d er t h'
elr h an d s an d seaIs, a certificate containing a particular description of the situation of the location selected for the aforesaid county
seat, and on the receipt of such certificate the govGoYel'llor to ern or shall issue his proclamation affirming and deissue bl. pro- claring the said location to be the seat of justice
c1amallon.
of said county of Linn.
Qatb to be taSEC. 4. The commissioners aforesaid shall, before
ken by com· they enter upon their duties, severally take and submlillon.ra. scribe an oath before some person legally authorized
to administer the same, viz: I - - - - do solemnly
swear (or affirm) that I am not, either directly or indirectly, interested in the location of the seat of justice of Linn county, nor do I own any property in
lands, or any claims, within the said county of Linn.
So hel p me God.
A. B.
Signed,
C. D.&c.

...
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SI!C. 5. If at any time within one year thereafter UDder what
it shall be shown that the said commissioners, or circumltuc..
any of them
.
' received any present " gratuity fee , or commislioDerl
made lIahle to
reward, tn any form other than that allowed by law,IDdictment.
or before the expiration of six months after the governor's proclamation declaring the said seat of justice
permanent, become interested in said town, or any
lands in its immediate vicinity, the commissioner or
commissioners shall, upon conviction thereof, by indictment in the district court of the county in which
be or they may reside, be guilty of a high misdemeanor, and be forever after disqualified to vote at
any election, or to hold any office of trust or profit
within this Territory.
SEC. 6. The commissioners aforesaid shall receive, CompeDlatloD
upon makin~ out their certificate of the location of to commillioD·
the seat of Justice of said county, each two dollars lenicel.
era for their
per day, and also three dollars for every twenty
miles, going and returning from their respective
bomes.
ApPROVED, January 15, 1839.

COUNTIES, &c.
AN ACT

to diylde tb. CouDt, of

lJm,..,

Jclrr,o,..

ud eatabUsb tbe CouDt, of

eM Ootmcil and House of
Territory of ]qwa, That all that BouDdari.. of

SEC. 1. Be it en.acted by

~iW8 of eM

tract of country lying west and attached to the county tbe COUDt, to
of Henry, viz: beginning at the south-east corner of he called Jef·
· num b er seventy-one nort h
towns h Ip
, range·
elg h t ferlOD.
west, thence north with said line to the line dividing
townships seventy-three and seventy-four, thence
west with said line to the Indian boundary line,
thence south with said line to the line dividing townships seventy and seventy-one, thence east with said
line to the place of beginning, be and the same is
hereby constituted a separate county to be called

J4'ertKm.

SEC. 2. That the said county of Jefferson shall, to lDvelted with
all intents and purposes, be and remain an organized authorlt, to
county, and invested with full pow~r and a~thority ~::~~~~ouDt'
to do and transact all county buslOess which any
regularly organized county may of right do.
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Comml••lonera SEC. 3. That Samuel Hutton of the county of
tolocateaeatof Henry, and Joshua Owens of the county of Lee. and
justice of Jef· Roger N. Crissup of the county of Van Buren,
ferson county. are here by appotnte
. d commissioners
..
to 1ocate an d
establish the seat of justice of Jefferson county.
The said commissioners shall meet in the town of
Lockridge, on the first Monday in March next, to
proceed to the duties required of them, or may meet
on any other day they may agree on within one
Oatb to be
month thereafter, being first sworn by any judge or
taken.
justice of the peace faithfully and impartially to
examine the situation of said county, taking into consideration the future as well as the present population of said county, also to pay strict regard to the
geographical centre, and to locate the seat of justice
as near the centre as an eligible situation can be
obtained; and so soon as they have come to a
determination of the place where they shall locate
Commls.loner. it, it shall be the duty of said commissioners to name
tonametbe the place, so located by them. by such name as they
place.
may think proper, and shall commit the same to
writing, signed by the commissioners, and filed with
Location to be the clerk of the district court of the present county
recorded by of Henry, whose duty it shall be to record the same,
clerk of Henry and deliver over the same to the clerk of the county
~~:t:~ clerk of Jd'erlJO'l'l, whenever he shall be appointed, whose
of Jefferson duty it shall be to record the same and forever keep
co. wben ap· it on file in his office, and the place thus designated
pointed.
shall be considered the seat of Justice of said county.
In wbat case
SEC. 4 Provided, that in the event of said com mistbe tem.por~y sioners being prevented from any cause whatever
seat of JustIce from performing the duties required of them or if a
may beHarrlneat 5,1- majority
"
f'd
..
h 11 not b'
nnus
0 sal commissioners 5 a
e a bl e to
ton'..
agree upon any place for the establishment of said
seat of justice, then in that case the seat of justice is temporarily established at the house of Sylvanus Harrington.
Compeuatlon SEC. 5. That the said commissioners shall receive,
to comm'rs. as a compensation for performing the duties required
of them, the sum of three dollars per day, to be paid
out of the first moneys that may come into the treasury of said county of Jd'erlJOn.
Election for
SEC. a. That there shall be an election held on the
county officers. first Monday in April next, for the purpose of electing all county officers that may be elective, the same
as in other organized counties.
Sberlfftoaiye
SEC. 7. That it shall be the duty of the sheriff of
notice.
said county to cause written notices to be put up at
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three of the most public places in each of the old
precincts in said county of ~Jfer8Of'l,. stating the time,
place, and officers to be elected.
SEC. 8. That the county of J~er8()n shall remain Attached to
attached to the original county of H(J'f&ry for judicial Hemy for ju. 0 ffi cers are appolOte
. d an d
d 'po,,_
dldal purpurposes untl'1 Its
ei
ecte
and until said county is properly organized accord.
ing to law in such cases made and provided.
SEC. 9. That this act shall be in force from and
after its passage.
APPROVED, January SI, 1839.

COUNTIES, &c .
•O\N ACT to eitabllih the boundarlel of Lee couat,.
SEC. 1. Be it enact6d 'by tM OOllllWil and HOUM of
~tivea of tM TtJ1'I'itury of IOOJa, That the Bouadarles.

boundaries of the county of Lee shall be as follows,
to wit: beginning at the main channel of the Mississippi river,due east from the entrance of Skunk river
into the same, thence up the main channel of the
said Skunk river to where the township line, dividing
township sixty-nine and seventy north, crosses the
same, thence west with said township line to the
range line between ranges seven and eight west,
thence south with said line to the Des Moines river,
thence down the main channel of said river to the
middle of the main channel of the Mississippi river,
thence up the main channel of the same to the place
of beginning; and all that part of Lee county, lying Part of Lee
Dorth of Skunk river, is hereby attached to and shall eoualy attachform a part of the countv of Des Moines.
;: ~o Del
SEC. 2. .And be it furtMr tmaCttKl, That it shall be Sh:~:~f Del
lawful for the sheriff of Des Moines county to col- Moiael to collect the tax due for the year eighteen hundred and leet tax for
thirty-eight. from .all persons detached from the =.f:~t~c::·
county of Des MOIDes, and attached to the county to Lee by this
of Lee, by the provisions of this act; and all laws, act.
coming within the purview and meaning of this law. Repeallac
be and the same are hereby repealed.
clause.
ApPROVED, January 28, 1889.

18

Digitized by

Google

100
COUNTIES, &c.
AN ACT to orpalze tbe CouDty of JOMII. aDd eltabll.b tbe seat of justice
tbereof.
SEC 1. Be it 6nlJCtd 1m tM Council and HfnWJ of
JOD.. co. or- Rept'88~ of tM TtfI"I'iWry of Iuwa, That the
palred from county of JOMB be, and the same is, hereby organlit JUDe Dest. ized, from and after the first day of June next, and
the inhabitants of said county be entitled to all
the rights and privileges to which by law the inhabitants of other organized counties of this Territory
To be part of are entitled; and the said county shall be a part of
lei judicial dis- the third judicial district, and the district court shall
trict.
be held at the seat of justice of said county, or such
other place as may be provided until the seat of
justice is established.
Comm'n to 10- SEC. 2. That Simeon Gardner of Clinton county, Iscateseatof jus- rael Mitchell of Linn county, and William H. Whitetlce.
sides of Du Buque county, be and they are hereby
appointed commissioners to locate the seat of justice
in said county, and shall meet at the house of
Thomas Dixon, on the second Monday of March
next, in said county, and shall proceed forthwith to
examine and locate a suitable place for the seat of
justice of said county, having particular reference
to the convenience of the county and healthfulness
of the location.
Comml.sioDers SEC. 3. The commissioners, or a majority of them,
to certify to the shall, within ten days after their meeting at the
.-oyeroor.
aforesaid place, make out and certify to the governor of this Territory, under their hands and seals,
a certificate containing a particular description of
the location selected for the aforesaid county seat;
Goyeroor to is- and, on the receipt of such certificate, the governor
lue bl. procla- shall issue his proclamation affirming and declaring
matlollo
the said location to be the seat of justice of said
county of JOMB.
Oatb to be
SEC. 4. The commissioners aforesaid shall, before
takeD aDd lub- they enter upon their duties, severally take and sub:~!~~~:s~om. scribe ~n. oath before som~ person legally authorized
to admlDlster the same, VIZ:
I, A. B. do solemnly swear (or affirm) that I am not,
either directly or indirectly, interested in the location
of the seat of justice of JOMB county, nor do I own
any proper9' in lands, or any claims, within the said
county of JOMB. So help me God.
Signed,
'
A. B.
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SEC. 5. If at any time within one year thereafter it UDder wbat
shall be shown that the said commissioners, or any clrcumstaocel
of them
gratuity,
fee or re- comml~.loDen
. ' received any present"
made Isable to
ward, an any form other than that allowed by laW,IDdlctmeDt.
or before the expiration of six months after the
~overnor's proclamation declaring the said seat of
Justice permanent, become interested in said town, or
any lands in its immediate vicinity, the commissioner
or commissioners shall, upon conviction thereof,
by indictment in the district court of the county in
which he or they may reside, be guilty of a high misdemeanor, and be forever after disqualified to vote at
any election, or to hold any office of trust or profit
within this Territorv.
SEC. 6. The commissioners aforesaid shall receive, CompeDsatioD
upon making out their certificate of the location of to ~omm'rs for
the seat of justice of said county, each three dollars tbelr lervlces.
per day, and also three dollars for every twenty miles,
going to and returning from their respective homes.
SEC. 7. Upon presentation of the certificate afore- To be paid by
said to the treasurer of JO'n8IJ county, the treasurer is tbe treaaarerof
hereby authorized and required to pay the respective JODn COUDty.
sums allowed by this act, out of any monies in the
treasury not otherwise appropriated.
ApPROVED, January 24,1839.

•\N

ACT

to

COUNTIES, &c .
re-Iocate tbe COUDty seat of Vao BureD COUDty, aDd fur other
purposes.

SEC. 1. Be it enactd 'hy the Council and H(JUIJ6 of
RepretJtJntatiAMs of the Territory of Iowa. That Ben- Comml.lloDe,.

jamin F. Chastain of Jefferson county, Michael H. appointed to
Walker of Lee county, and Stephen Gearhart of Des rel~cate seat
. d of Justice.
.
M oanes
county, b e an d t h ey are h ere b y appomte
commissioners to re-Iocate the county seat of Van
Buren county, whose duty it shall be to meet (or a
majority of them) at the town of Keosauqua, in said
county, on the first Monday of May next, and proceed forthwith to locate a suitable place for the seat
of justice of said county, having reference to the
geographical centre, convenience, and welfare of
said county.
SEC. 2. The commissioners, or a majority of them, To c"rtlf, to
shall, within ten days after their meeting at the afore- tbe clerk of tbe
said place, m~k~ out and certify to the clerk of the ~:,a~~f~~:~
county commissioners for the county of Van Buren, co.
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under their hands and seals, a certificate containing
a particular description of the situation of the location selected for the aforesaid county seat, together
Witb any deed with the deed or deeds of any grant of land or lands,
or bond for tbe or bond or bonds for the payment of money, that
benefit of tbe may have been made by any individual or individuals
co.
for the benefit of the county.
Oatb to be taSEC. 3. The commissioners aforesaid shall, before
ken by tbe
they enter upon their duties, severally take and subcomm'rs.
scribe an oath before some person legally authorized
to administt:r the same, viz: I, A. B. do solemnly
swear (or affirm) that I am not, either directly or indirectly, interested in the location of the seat of
justice of Van Buren county, nor do I own any property in lands or claims within the said county of Van
Buren. So help me God.
[Signed. ]
A. B.
SEC. 4. If it shall be shown at any time within one
Underwbat
circumstances year that the said commissioners, or any of them,
::~:::~~to received any present, gratuity, fee. or reward, in any
Indictment. form other than that allowed by law, or, before the
expiration of six months from the time said location
was made, becomes interested in said town, or in any
lands in its immediate vicinity, the commissioner or
commissioners shall, upon conviction thereof, by indictment ID the district court of the county in which
he or they may reside, be guilty of a high misdemeanor, and be forever after disqualified to vote at
any election, or of holding any office of profit or
trust within this Territory.
Commissioners SEC. 5. It shall be the duty of the commissioners
to recelye any aforesaid to receive, in the name 01 the board of
bond or deed county commissioners for the county of Van Buren.
In relation to
public build- for the use of the county, any bond for the payment
IlIgs.
of money. or deed of land that may be made by any
individual or individuals for the purpose of building
public buildings at the said seat of justice. And
Compensation they shall receive the sum of three dollars per day
to comm'n. for their services during the time they may be necessarily employed in making said location, and also
the sum of three dollars for every twenty miles. going
from and returning to their respective homes.
Wbere dl,trict SEC. 6. The district court of the county of Van
court to be
Buren shall be held, for the first term after the pasbeld.
sage of this act, at the town of Keosauqua, but forever thereafter at the place selected as the seat of
justice for said county by the provisions of this act.
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Sac. 7. The commissioners created by this act shall ColDm'r. to be
receive pay for their services, upon a presentation of paid out of co.
a certificate to the county commissioners of their treuurr.
services, signed by said commissioners, out of any
money in the county treasury not otherwise appropriated.
Sac. 8. Be it .futrther 6'IlI1.Ct6d, That if the proprie- BODd. br protors of the town of Keosauqua shall, on or before the prletor. of
first day of April next, enter into good and sufficient Keolauqua.
bonds, with security to be approved of by the county
commissioners, to the county treasurer, for the benefit of the said county, for the sum of five thousand
dollars, payable in town lots in said town of Keosauqua, or other real estate, at a fair cash value, or cash,
or such other materials as the county commissioners
may deem proper to receive, for the purpose of carrying on or completing the public buildings in said
county.
Sac. 9 The payments to be divided into three Wben parequal parts, and paid annually in one, two, and three mentl to be
years.
made.
Sac. 10. Be it further enacted, That it the said If laid proprl..
proprietors shall enter into bonds, as provided for in tora enter Into
the eighth section of this act, then this act to be ~~ ~~Ia act
null and void, otberwise to remain in full force and 0 YO.
value.
ApPROVED, January 25, 1839.

COUNTIES, &c.
AN ACT to provide for tbe .ale of land located upon by tbe County Commlnloners of Henry county, for tbe benefit of said county In erectinll" public buildlnp.

SEC. 1. Be it eTW£Ud by the Oouncil and H0U86 of
Repr686ntatimes of the Territory qf Iowa, That all the Tbe rill"bt of

right and title that has accrued, or may hereafter tbe county to
accrue , to the quarter• section
of land located upon aofland
certain tract
•
to lJe
by the county commiSSIOners of Henry county, and lold.
for the use of said county, and which may hereafter
be pre-empted by virtue of an act of Congress entitled "An act granting to the counties and parishes
of each State and Territory of the United States, in
which the public lands are situated, the right of preemption to a quarter section of land, the proceeds t)f
the sale of which to be applied to the erection of
public buildings in said county, approved May the
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CouDtyaient
to be elected.
Power to sell
and CODvey.

Proceedsof
sale.

AgeDt to eDter
IDtO bODds.

Agent's com·
peDBation.

Oatb to be
taken.

ElectioD aDd
retufDS, Ikc.

20th, 1824," shall be sold and conveyed by a county
agent as hereinafter described.
SEC. 2. There shall be elected on the first Monday
of May next, if necessary, a county agent, and thereafter at the annual election annually as long as the
county commissioners shall deem such agent useful.
SEC. 3. The county agent, elected as aforesaid, is
hereby authorized and empowered to sell, dispose of,
and convey all the right, title, and interest said
county may have in said quarter section of land. by
deed, under his hand and seal, to any purchaser or
purchasers.
SEC. 4. Said agent may sell and dispose of said
quarter section in any manner that will best promote
the interest of said county.
SEC. 5. All moneys arising from the sale of said
quarter section shall be deposited in the county
treasury, and be appropriated by the board of county
commissioners of said county for the erection of
county buildings.
SEC. 6. When any person shall be elected as aforesaid, he shall enter into bonds of ten thousand dollars, with good and sufficient security, to be approved
by the board of county commissioners, payable to
the treasurer of said county, conditioned to pay over
all moneys, by him received from the sale or disposal of said quarter section of land, to the county
treasurer.
SEC. 7. The county agent shall receive for his services the sum of two dollars per day, for every day
he may be employed in selling and disposing of said
quarter section of land, to be paid by the treasurer
of said county, and shall, before he enters upon the
duties of his office, take the following oath before
the clerk of the district court: I do solemnly swear,
or affirm, (as the case may be) that I will, to the best
of my abilities, discharge the duties of county agent,
without favor, fear, affection, or reward, and that I
am not now, nor will be hereafter, interested in the
sale or disposal of the quarter section of land, further than a citizen of said county.
SEC. 8. The election or elections, mentioned in the
preceding sections of this act, shall be regulated and
conducted in every respect according to the law
concerning and regulating general elections, returns
made, and votes canvassed in the same manner.
ApPROVED, January 25, 1839.
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COUNTIES, &c.
AN .'CT to eltabUsb tbe bouDdary liDel of WalblqtoD COUDty. aDd for
otber purpoles.
SEC. 1. Be it enacted by the O~ atnd House of
.RepresentatiV88 of tM Territory of Iowa, That the Name cbaulfl!d

county heretofore known and designated as the coun- from Slaulrbter
ty of Slaughter, shall hereafter be called the county;O WIUAUIgof Washington and that the boundary lines of said Oft.
county are hereby established as follows: Beginning SouDdary
on the range line between ranges five and six west, liDes.
where the township line dividing townships seventythree and seventy-four north intersects said line,
thence west with said township line to the line dividing ranges nine and ten west, thence north on the said
line to the line dividing townships seventy-seven and
seventy-eight north, thence east with said line to the
range line between ranges five and six west, thence
south with said line to the place of beginning.
SEC. 2. That the said county of Washington shall, Power to traulto all intents and purposes, be and remain an organ- act COUDty
ized county, and invested with full power and author- buslDess.
ity to do and transact all county business which any
regularly organized county may of right do.
SEC. 3. That John Gilleland of the county of Lou- Commlls'rupisa. and Thomas Richey of the county of Henry, and poiDted to ...
William Chambers of the county of Muscatine, are !abliBb leat of
. d commissioners
..
b Justice.
here b y appolDte
to Iocate an d estalish the seat of justice of said county of Washington,
being first sworn by any judge or justice of the Oatb to be
peace faithfully and impartially to locate the seat of takeD.
Justice of said county, taking into consideration the
future as well as the present population of said
county.
SEC. 4. The said commissioners, or a majority of Dutlel of comthem, shall meet at the town of Astoria, on the first ml••loDefl.
day of June next, in pursuance of their duties under
this act, and proceed as soon thereafter as may be
to locate said seat of justice, and so soon as they
have come to a determination, the same shall be
committed to writing, signed by the commissioners,
and filed with the clerk of the district court of said
county, whose duty it shall be to record the same
and forever keep it on file in his office, and the place
thus designated shall be the seat of justice ot said
r
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Astoria tempo- county: ProtJidMl, that the seat of justice of said
rar)' _ t of jns· county is hereby temporarily established at the town
tlce.
of Astoria, until the said commissioners shall have

located the seat of justice agreeably to the provisions
of this act.
~~~a..
S8 c. 5. That .the said c,?mmis~ioners shall receive.
~'rs.
as a compensatton for their services, the sum of three
dollars per day, to be paid out of the treasury of
said county of Washington.
Territor)' at·
SHC. 6. That the territory west of the county of
tached to
Washington is hereby attached to said county for
WuhlqtoD.
judicial purposes.
SHc.7. This act to take effect and be in force
from and after its passage.
ApPROVED, January 25,1839.

COUNTY COMMISSIONERS.
AN ACT oqrulzlnlr a Board of Connt)' CommlssloDers ID each conDt)' In
the Territor), of Iowa.
SEC. 1. Bs it enI.U:t«l by tM OounciJ, and H()U86 of
Board of coun· R~i1ve8 of the T61"I'itorg of IWJa, That there
t),commlss'rs shall be and hereby is organized in each county in
eltabllsbed In this Territory, a board of county commissioners for
each count,.
•
.
. 0 f tree
h
. transactmg
county busmess,
to consist
qua I-

ified electors, any two of whom shall be competent
to do business, to be elected by the qualified electors
of the several counties respectively. The election
shall be at the time and places of the general election of each county.
Terms of ser·
SItC. 2. At the first election in pursuance of this
ylce of the per· act, the person having the highest number of votes
sons first elect· shall serve three years, the person having the next
ed.
highest number of votes shall serve two years, and
the person having the next highest number of voles
ODe comm'r to shall serve one year, and thereafter annually one
be elected an· commissioner shall be elected, who shall serve three
DuaUy.
years, and each commissioner elected according to
the provisions of this act shall continue in office unID what case til his successor is elected and qualified. But if two
grad~ to be de- or more persons shall have an equal number of votes
:e~mlned by as above, their grade shall be determined by lot, by
o•
the clerk, in the presence and under the direction of
the sheriff of their respective counties.
Oath to be
SEC. a. Each person elected as a commissioner
taken by com· shall, on receiving a certificate of his election, take
mluloDers.
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an oath faithfully and impartially to discharge the
duties of his office as such commissioner, before some
person legally authorized to administer the same,
which oath being certified on the back of such certificate, under the hand and seal ef the person administering the same, shall be sufficient authority for
such commissioner to take his seat with and act as a
member of the board during the time for which he
was elected.
SHC. 4. The county commissioners thus elected Their style or
and qualified shall be considered a body corporate title.
and politic, by and under the name and style of "The
Board of Commissioners of the County of - - - - "
(naming the county) and as such, by and under such
name and style, may sue and be sued. plead and be May sue and
impleaded, defend and be defended, answer and be be sued. &c.
answered unto'
in any
court either in law or equity• ' all
and transact
.
county bUll·
and do and transact all busmess on behalf of their nell a..lped
respective counties that may be assigned them from them by la".
time to time by law. And in all cases where their
respective counties may have been injured, or may
hereafter be injured, in their goods, chattels, lands,
tenements, rights, credits, effects, or contracts, such
commissioners shall and may, by and under their
corporate name and style, without setting out their
individual names, bring any suit or suits, action or
actions, either in law or equity, which may be best
calculated to obtain redress for an.v such injury, in
the same way and manner that private individuals
might or could do; and may in like way and manner,
by and under their corporate name and style. be sued
by any person or persons having any manner of
claims against such county.
SEC. 5. The board of commissioners shall meet at Regular sea·
the court house in each and every county, or at the :IOD~Of t:e
usual place of holding the district court in such ,,~~:e':;'\e
county, for the purpose aforesaid, on the first Mon- held.
days in April, July, October, and January, in each
and every year, and may sit six days at each term
if the business of the county shall require it: Pro",Ukd, lwwever, if the district court shall meet on any
of the beforementioned days, the commissioners shall
med on the Monday preceding.
SEC. 6. The said board of commissioners shall ap- Comm'ra to
point a clerk, who shall attend the meeting of the appoint a clerk.
board of commissioners and keep a record of their
proceedings, and do such other business as he shall
be required by law to do. And the sheriff of the Sheriff to at·
14

tend.
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county shall also, by himself or deputy, attend said
board and execute their orders.
MODe), adSEC. 7. When money has been advanced by any
vaaced b)'clerlt clerk or other county officer for the use and benefit
or otber COUDt)' of his county, pursuant to the requisitions of law, the
:~~e;:~ be board of commissioners shall order such money so
advanced to be first paid; and when there is any
judgment or judgments against any county in the
DllcretloDary Territory, the board may in their discretion order
power ID dls- when and in what manner such judgment shall be
cbargiag judrr- discharged, not inconsistent with the Constitution of
meDts.
the United States, any law to the contrary notwithstanding_
ID wbat case a SEC. 8. When two only of the members shall be
questloD to be present at the meeting of the board, and a division
10DtiDUed
shall take place on any question, it shall be continued
until the next meeting before it shall be finally deElectloDI to be termined. When any vacancy shall happen in the
beld to fill va- office of commissioner, the clerk, being notified of
caDciea.
the same, shall immediately direct the sheriff of the
county, whose duty it shall be to order an election
to be holden for the purpose of filling such vacancy,
thirty days previous notice of such election being
first given, either by publishing the same in the
county newspaper, or putting up notices in three
different public places in said county.
WbeDuaelSEC. 9. It shall be the duty of the board of comaor. boon to missioners, at their April session in each year, to
bedlDspeclted receive and inspect the assessors books and levv a
aa tall ev led . county tax accord'109 to Iaw, an d cause t h'
elr c Ier k' to
make out a duplicate for collection accordingly.
Com mOD aeal.
SEC. 10. The commissioners of each county respectively shall have and use a common seal for the purpose of sealing their proceedings, and copies of the
same, when signed and sealed by said commissioners
and attested by their clerk, shall be good evidence
of such proceedings on the trial of any cause in any
WbeD board court in this Territory. The commissioners aforeto publlsb
said at their session in January, or when the district
ltatemeat of term prevents their meeting in January, then at their
recelptl aDd
ellpeaditurel. first meeting thereafer, in every year, shall make a
fair and accurate statement of the receipts and
expenditures of the preceding year, and have the
same set up at the court house door and at two other
public places in their county respectively, arid published 10 som~ newsp~per in ~he.ir county, if there
Comm'n ma)' be any. And If the said commiSSIOners or either of
be fiDed for De- them, after accepting their appointme~t, shall negrrlect of dut)'.
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lect or refuse to do his or their duty in office, he or
they so offending shall on conviction, by indictment
before the district court of the proper county, be
finded in any sum not exceeding two hundred dollars.
SEC. 11. The commissioners so elected and quali- CompenlRUon
tied shall each receive three dollars per day, for each to commiss'rs.
and every day that they may necessarily be employed
in transacting the county business; and said board Powers.
of commissioners when organized shall possess the
powers and authority heretofore given to the county
board of supervisors.
SEC. 12. All suits, pleas, complaints, prosecutions, Wbat suits
and proceedings which may be pending in any court, ,hall not be afto be tried for or against any board of countv com- fected by the
- .
.
pas.age of tbls
miSSiOnerS,
prevIous
to t he ta k'Ing e ffect 0 f t 'h'IS act, act.
shall be prosecuted to final judgment and execution
in the same name and manner as the same might
have been done had this law not been passed; and
all contracts, either written or verbal, made by such Wbatcontracts
board of county commissioners previous to the tak- sban remain
ing effect of this act. shall remain valid in law and valid.
equity, and suit may be thereupon brought in the
same way and manner as the same might have been.
had this act not been passed.
SEC. Vi. It shall be the duty of the clerks of the Duties of tbe
several boards of commissioners to keep fair books clerks of tbe
wherein shall be kept the accounts of the county to several boards
.
d by the b.oard f or ~ he payme~t
' o f commissionattest a 11 ord ers Issue
ers.
of money. and enter the same In numencal order In
a book to be kept for that purpose. and shall copy
into their said books the reports of the treasurer of
the receipts and disbursements of their respective
counties, and whenever the duplicate shall be put
into the hands of the collector it shall be the duty
of the said clerks to send a statement of the sum,
wherewith such collector stands charged. to the
county treasurer.
SEC. 14. When the holder of an attested county County orders.
order in his own name of a larger amount than his and tbe pay·
county tax, is desirous of arpropriating a part of men! of taxes.
such order to the payment 0 such tax, he is hereby
authorized to apply to the clerk of the board of commissioners. whose duty it shall be to give to the
holder of such order. and in exchan~e therefor, two
or more attested county orders. makmg together the
same amount with the original order which shall be
thereupon cancelled. And such clerk shall insert
in every such order that the same with others were
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so given in exchange to (naming the person) for
such original order, together with the number and
amount of such original order, one of which orders
shall be for the amount of his tax and shall appear
on its face to have been intended for the payment
thereof.
Colleeton to
SEC. 15. Every collector of county taxes is hereby
receive county required to receive any regularly attested county
order..
order made by the board of commissioners, when
the same may be tendered to him by any person in
payment of such person's taxes due such county.
Certain officers
SEC. 16. No collector or other person doing county
not to purcbase business shall, either directly or indirectly, purchase
or rectelved
or receive in payment, exchange, or in any way
counyorer.,
h
deman d against
.
h'IS county, or any
«te., for lel8
W atever, any
tban tbe sum county order for a claim allowed by the board of
tberein exprea- commissioners, at any time during the period for
.ed.
which he may be elected, for a less amount than
that expressed on the face of such order or demand
against the county; and every person elected or
appointed to do county business, before entering
Oath.
upon the duties of his office, shall take an oath not
Penalty for in- to violate the provisions of this section. And any
'ringinlr procollector, or other person doing county business,
visions of tbis offending against the provisions of this section, on
section.
conviction thereof, upon indictment or presentment,
shall be fined for every such offence in any sum not
exceeding five hundred dollars.
Compensation
SEC. 17. The boards of commissioners shall annuto tbe clerk and ally allow their clerk such compensation per day as
sberlff.
they may deem reasonable, not to exceed three dollars, while in session, and likewise to the sheriff one
dollar and fifty cents per day for his attendance
upon the board, and further that the board of commissioners may allow the clerk and sheriff such
amount as is actually then due for extra services at
each regular meeting of the board, by said clerk or
sheriff filing a bill of items which shall be regulated
by the act concerning costs and fees.
Persons all'"
SEC. 18. From all decisions of the several boards of
grieved may
commissioners there shall be allowed an appeal to
appeal to the
the district court by any person or persons aggrieved,
district court.
and the person or persons appealing shall take the
same within thirty days after such decision by giving
bond, with security to the acceptance of the clerk of
said board, conditioned for the faithful prosecution
of such appeal, and the payment of costs already
accrued and which may thereafter accrue if the same
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shall be adjudged by the said court to be paid by
such appellant, and the clerk shall record such appeal
with the cases pending in the district court within
twenty days after the taking of such appeal.
SEC. lil. In any county where there is no court Board to pro·
bouse provided, It shall be the duty of the board of v~de rooms for
commissioners to {>rovide suitable rooms for the district court.
bolding of the district court of said county.
SEC. iO. It shall be the duty of the board of com- Booke and stamissioners to provide all books and stationary neces- tion~ry to be
sary for the use of said board, all books and stationary provided.
necessary for the use of the register of deeds, and
all books and stationary necessary for the use of the
clerk of the district court, the probate court, and
treasurer.
SEC. 21. The said board of commissioners are here- Autbority to
by authorized to hold extra sessions in case they may bt ld extra selthink the business of the county requires the same, sons.
and notice from any two of the said commissioners
to the third shall be considered a sufficient call for
said extra session, due notice thereof being given,
and that no such extra session shall exceed three
days.
SEC. ~~. Nothing tn this act contained shall be so Tbls act not to
construed as to vitiate or vacate the elections already vitiate tbe late
held for commissioners, but they shall continue in electloaa.
office until the next general election to be holden in
each of the organized counties.
ApPROVED, December 14th, 1838.
COUNTY COMMISSIONERS.
AN ACT to district

tbe senraJ Conntles In tbls Territory for t!le Election
of Connty Commlulonera.

SEC. 1. B6 it enact6d 1m tM Ouuncil aM HOUIJ6 of
Reprel/efl.tatim68 of the Terri-Wry of /O'IJJ{I, That the Des Moines
counties of Des Moines and Lee shall be divided into and Lee tbree
three districts each, for the purpose of electing districts eacb.
county commissioners.
SEC. 2. That part of the county of Des Moines Limits of tbe
lying south of Flint creek shall form the first dis- severaldlstrlc3
trict; that portion of said county north of Flint creek In Des Moines.
shall form the second; and the city of Burlington
shall compose the third district.
SEC. S. At the next annual election there shall be Special pro.l·
elected one county commissioner from each district; lions for tbe
and at the next annual election thereafter there shall comm
elKtlolnSl°lfoners_
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be elected one county commissioner from the said
first district, resident therein, by the qualified voters
of the county; at the next annual election thereafter
there shall be elected by the qualified voters of said
county one commissioner, resident in the second district; and at the next annual election thereafter there
shall be elected by the qualified voters of.said county
one county commissioner, resident in the third district; and so on, alternately, so long as this act shall
remain in force.
Limits of tbe
SEC. 4. That part of Lee county, lying east of the
severaldlatrlcta range line dividing ranges four and five, shall form
In Lee.
the first district; the Half-Breed Tract shall form
the second district; and the balance of the county
shall form the third district.
Special pro.lSEC. 5. At the next annual election there shall be
aloDllor tbe
elected one coun ty commissioner from each district;
election 01
and at the next annual election thereafter there shall
comm'n.
be elected one county commissioner from the said
first district, resident therein, by the qualified voters
in said county; at the next annual election thereafter
there shall be elected one county commissioner,
resident in the second district; and at the next annual
election thereafter there shall be elected one county
commissioner resident in the third district; and so
on alternately, so long as this act shall remain in
force.
Van BureD co.
SEC. 6. Be it f'lurtlter enacted, that the county comto be divided missioners of Van Buren county shall, at least three
IDto adlatrlctl monthslrevious to the next annual election, divide
by cODnt,. com· h '
.
h
d"Istncts, d'IVI'd'109 t h e
mlssloDers.
t e sal county IOto
tree
population as near as the nature of the case will
NDmberland admit, and shall number the said districts and pubbODndariesto lish the same, together with the boundaries of each
be publilbed. district, in some newspaper printed within the Territory, or by posting up printed or written notices
at three of tile most public pla.ces in each of the
several districts, at least one month predous to the
next annual election.
Special proSEC. 7. And there shall be elected by the qualified
VllioDI toucb- voters of each district one commissioner, who shall
ID&the electloD be a resident therein, and who shall hold their office
aDdtermolaer. th
fi
d'ISvice.
as f0 11 ows, to WIt:
e oneie d
ecte '10 t h erst
trict, three years; the one elected in the second.
two years; and the one elected in the third district,
one year; and thereafter to be elected in their several
districts as their terms of office shall expire.
ApPROVED, January 25, lR;39.
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COUNTY COMMISSIONERS.
AN ACT to legalize tbe acts of County Commlslloners.
SEC. 1. B6 it tNUUJted by tM Ouurwil atnd HlYU8e of
/lepreIentati'V68 of tM Territury qf lOUJa, That all the Acts of county

acts of the respective boards of county commis- commlilioners
sioners with in this territory heretofore done or per- beretofore per·
' . .
formed to be
formed ,shall be deemed legal
and valId 10 law, so nlld
far as the same were not done in violation of some Proviso.
prohibitory law of this Territory, or of the Congress
of the United States.
SEC. 2. That a transcript from the records or books TranlCrlpt.
of said board of county commissioners, silfned by from tbelr ra-.
the clerk of
their board with the seal of the said board dence
corda to be eVI'
• . '
In the
of commiSSioners to the same annexed, shall be courts.
legal evidence of the action of the respective boards
of commissioners in any court of record or before
any judicial tribunal in this Territory.
ApPROVED, January 25,1839.

COURTS.
AN ACT to fix tbe time for tbe first le..lon of the Supreme Court of the
Territory of 10..a, and for otber purposea.

SEC. 1.
B8 it enod8d by the Otmncil and HoU1J6 of
RepreaentativtJIJ Qf tM Territury of lOUJa. That the Firat seaalon of

first session of the supreme court of the Territory the lupreme
shall be held at the city of Burlington, on the twenty- court.
eighth day of November one thousand eight hundred and thirty-eight.
SEC. 2. Be it enacted by tM authority aforesaid,
that all and every such attorneys and counsellors at Attome,.1 of
law as are or may be duly and regularly admitted district courts
to practice law in the several district courts within autb~rlzed to
'
b
' d practice
In IU· T
thIS
errltory,
sha 11 b e and
are here
y authOrize
preme court.
to do and perform all and every such act or acts as
are or may be necessary in law, to commence and
carry on any proceeding within the jurisdiction of
the supreme court of the Territory of Iowa: Provided, Proviso.
'MVerlhekslt, that every such attorney shall, before
he shall be allowed to appear in person to do and
perform the office of an attorney or counsellor at
aw in open court, during the sessions of the same,
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upon motion, be qualified and admitted, if such
attorney shall be otherwise entitled to admission.
ApPROVED, November ~8, }.'~38.

COURTS.
AN ACT to repeal an act of the Leglslative Asaembl,. of the Territory of
Wiacouin. approved January 19th, 1838.

Supreme and
district courts.
An act of Wis·
conlin
ceroiogcon·
the
same

SEC. 1. Be it enacted by tlt6 Oouncil and HO'UIIlJ 0;
Representative8 of tM Territory of luwa, That "An

act to amend an act, entitled an act concerning the
supreme and district courts, and defining their jurisd"Ictton an d powers, " approve d J anuary 10i.f th , 18"'"
.~O.
repealed. concerning the commencement of actions in the
district courts, be and the same is hereby repealed.
ApPROVED, December 14th, 1838.

COURTS.
AN ACT reculatlog Criminal Proceediop.

Code of crimi·
nal procedure
estabUabed.

SEC. 1. Be it enact6d by tM Council and H0U88 of
R6p1'e86ntati'1J68of tM Territoryqf lowa.That, from and

after the first day of January next, the following code
of criminal procedure shall be the established law of
the Territory.
CHAPTER I.

Chap. I. con· Proce«li'luJ8 to _--I tM Oom.mission of n#en.068.
taioiog a des·
'7
I " "'.,.".....
",Q'
cription of proceediqltopr..
SEC. 1. \Vhenever, by affidavit, it shall be rendered
vent tbe com· probable to any justice of the peace, of the proper
mll.lon of of· county, that any person has threatened to commit
fances.
Affidavit.
any considerable offence against the person or propWarrant.
erty of another, such justice shall issue his warrant
Wltneuea.
Eumlnation
of the ac:cuaed.
To enter Into
recocnlzance.

to bring such accused person forthwith before him.
SEC. ~. Witnesses may be subprenred and examined as in other cases. The examination of the accused may also be taken, but not under oath.
SEC. 3. If the justice becomes satisfied, by such
investigation, that there is sufficient reason to apprehend the commission of the offence stated in the
complaint, he shall require him to enter into a recog-
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nizance, with sufficient surety, conditioned according
to the form appended to this code.
SEC. 4. \-Vhen any person is committed to jail for Amount 01 bait
not entering into recognizance, as required by any to be lpeclfied
law of this Territory, the amount of bail reCJ.uired In mittimus.
shall be specified in the mittimus. Any justIce of Discharge of
the peace may discharge the prisoner upon his giv- prisoner oa
ing the bail required.
eiYlng ball.
SEC. 5. The sheriff, in all such cases, upon the Duty of sheriff.
application of the prisoner for that purpose, shall
take him before some justice of the peace of the
cc;mnty, that he may enter into the required recognIZance.
SEC. 6. A transcript of the proceedings of any jus- Traalcript of
tice of the peace, as provided for in this and the procecdines,
succeeding chapter, together with the recognizance, tc/~.~e ~ed
(if one be taken) shall, by such justice, be filed in the ac er~ 80 ceo
office of the clerk of the district court of the proper
county, on or before the first day of the ensuing term
of said court. For a failu're to do so, he shall be FallIag to do
liable to indictment, and may be fined in any sum 10. liable to la·
not exceeding two hundred and fifty dollars.
dlctmeat.
SEC. 7. The district court, at the term to which Dlltrlct court
the proceedings of the justice of the peace shall be tolavcstigate
returned as above required, shall proceed to investi- tbe matter.
gate the matter by hearing testimony, and may
release the prisoner, discharge the recognizance, or
require a new one for a time not exceeding one year.
CHAPTER

II.

Preliminary procedings wlt.en.
wmmitted.

oJIence8 have

been

Where offeace.
have beea committed.
SEC. 8. Whenever, by affidavit, it shall be rendered Affidavit.
probable to a justice of the peace that an indictable
offence has been committed within the county, he
shall. by his warrant, forthwith cause the accused Warraat.
person to be brought before him.
SEC. ~. The officer having the warrant, or any other Officer. &c.. t~
person engaged in the pursuit, shall be therebyarresttbe ac·
authorized to arrest the accused any where within cused.
this Territory, and bring him forthwith before the
magistrate who issued the warrant, or (if he cannot
attend the examination) before some other justice of
the same county.
SHC. 10. Such officer shall have the same powers, Powers of tbe
in making the arrest in any other county, as in his officer la auy
115
otber couaty.
./
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own, and may retain the prisoner in custody, and
lodge him for the night in Jail, in any county through
which he may have to pass, on his return to his own
county.
Search warrant
SEC. 11. When the affidavit shall state that propmay be I••ued. erty has been stolen or embezzled, and that affiant
suspects such property is concealed in any particular
house or place, the justice, if he think there is sufficient ground for such suspicion, shall issue his warNot to be. elle- rant to search for such property. But such warrant
cuted ID tbe
shall not authorize the officer to make the search in
Dlebt time.
the night time, unless positive proof has been given
to the justice that the property is concealed in such
house or place.
PersODa III poeSEC. 12. If the property be found, the officer shall
e_lonof.tolea bring the person, having it in possession, forthwith
property to bo before the Justice who issued the warrant.
broulI'bt before
SEC. 13. U pon salls
. factory proo f 0 f ownership,
. the
justice.
P:roperty to be justice shall direct any stolen property to be given
given up to
Up to the claimant thereof.
owner.
SEC. 14.· When, in any case, it shall be sufficiently
Accused per•
. of
eon may be
shown that the pnsoner
has'b
een '10 possession
eearched.
counterfeit money or bank notes, or has stolen property capable of being concealed about his person,
the justice, before whom he is brought, may direct
the officer having him in custody to search the person of the accused.
Statemeat of
SEC. 15. The prisoner shall be allowed to make
prisoner not to his own statement, but not under oath. After which
be underoatb. the witnesses on both sides, shall be sworn and
examined.
Testimony
SEC. 16. The magistrate may direct any portion
may be reof
this statement or testimony to be reduced to writduce,j to writing,
and signed by the person making the same,
I nil'.
which shall be returned with the other proceedings
as directed in the previous chapter.
Witnesses may
SEC. 17. The magistrate may direct any of the
be ordered to witnesses to be removed from court, during the
withdraw.
examination of the prisoner, or of any other witness.
i{ccopizance
SEC. 18. If there appears sufficient grounds of susof prisoner.
picion of the prisoner's guilt, the magistrate shall
(in bailable cases) require him to enter into recognizance, with sufficient surety, conditioned as prescribed in the form appended to this code.
SEC. 19. Any of the witnesses may be bound by
01 wltn~lEe •.
recognizance to appear and testify in the proper
court, and in case of homicide they may be required
to find sureties in such recognizance.
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SEC. 20. If the witness be an infant, or a married lftbewltneu
woman, some other person shall enter into the recog- be GlnfGt.
nizance for their appearance as aforesaid.
or married woSEC. 21. If the offence be not bailable by a justice ~:'mltment
of the peace, and there are rrobable grounds to sus- of prisoner.
pect guilt, the prisoner shal at once be committed.
But he may be afterwards bailed by a judge of the Judlre of Inp.
supreme court.
court may ball.
CHAPTER 1lI.

OJ t/~

Orand JUlY.

SEC. 22. All qualified voters of the Territory, Wbo Iball be
except persons of unsound mind, and those who competent inhave been convicted of a felony, shall be competent rors.
jurors in their respective counties.
SEC. 23. The following persons shall be excused PerlODI elIenlfrom serving on juries, to wit: All officers appointed edf!omlenlq
by the President of the United States, and their on Juries.
deputies, officers of the court, and their deputies,
county officers, ministers of the gospel, practising
attorneys, physicians, surgeons, and teachers in colleges, academies, and schools.
SEC. 2-1. The county commissioners of each organ- County Com.
ized county shall. at least thirty days previous to to elect pand
any term of the district court for their county, make jurors. and ded court, a l'1st clerk
liver list
to
1·
out an d d elver
to t h e c1erk 0 f t h
e 'sal
of dist
of twenty-three persons qualified to serve as grand court.
.
jurors therein.
SEC. 25. The said clerk shall forthwith issue a Clerk to lune
wni1'6, and deliver it to the sheriff of the county, "mlr•.
commanding him to summon the persons so selected
to appear in said court at eleven o'clock A. M. on
the first day of the next term thereof, to serve as
grand jurors. This 'Venire shall be served at least When returD
five days before the first day of the term. by giving to b~ made by
· to sal'd Jurors,
.
'
.
sberlff.
persona I notice
or bY l
eavmg
a wntten
notice at their respective places of abode. The
sheriff shall return said wnire to the proper court,
on the first day of the next term thereof. at its opening, and shall specify the manner in which each
person was served.
SEC. 26. If a sufficient number of the regular pan- Deficienc), In
nel of grand jurors shall not appear at the proper the rerular
time, or if, from any cause. after being empanneled. pannel.
the number shall be less than sixteen, the court may
direct the sheriff to return without delay such num-

.,,"
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ber as may be deemed requisite, who shall serve as
such jurors.
Foreman to
SEC. 27. The court shall appoint one of the grand
swearwlmes- jury to be the foreman thereof, who shall have
Sel.
power to swear or affirm all witnesses to testify
before said jury. Whenever an indictment is found,
he shall endorse thereon "A true bill," and shall
subscribe his name thereto as foreman.
10 jurors to
SEC. 28. Sixteen grand jurors shall constitute a
CODstitute a sufficient jury, and twelve of their number must conjury.
cur in finding an indictment.
Namel o( witSEC. ~9. The foreman shall endorse upon the
Dessel. &c., to indictment the names of the witnesses upon whose
be ~ndorsed on testimony the same was found, as well as the name
Indictment. of the private prosecutor, (when there has been one)
who shall be liable for the costs in case the defendant is acquitted on the trial.
Fine (or DonSEC. 30. The court may impose a fine, not exceedatteDdaDce a8 ing twenty dollars, for each day that any person.
a.graDdjuror. duly summoned as a grand juror, shall fail to attend.
but the court shall suspend such fine until the defaulting person shall be notified to appear, either forthwith, or at the next term, (as the court shall direct)
and show cause why he should not be fined for his
default. In such cases, the delinquent may purge
the contempt by his own oath.
District attorSEC. 31. The district attorney may attend the
Dey to attend ~rand jury at all times, except while they are expresscrandjury.
JOg their opinions, or giving their votes, in relation
to any matter before them, at which times no one
but the jurors themselves shall be allowed to be present.
CompensatioD
SEC. 32. The clerk of the district court, upon the
of jurors.
application of any juror who served in said court.
shall give him a certificate, stating the number of
days of such juror's attendance, and the compensation due therefor, which amount shall be allowed
by the county commissioners: Pr()'/)wed, that no
Provlao.
juror shall receive pay from the county for any day's
attendance, for which he may have been entitled to
compensation, as a juror of the district court of the
United States.
GraDd jurors
SEC. 33. Members of a grand jury may be required
may be requlr- by a court of justice to testify as to the evidence
ed to testily. given by a witness before said jury, but in no case
shall they be called on to reveal the votes or opinions of any member of such grand jury.
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CHAPTER IV.

Of lndictm.ent8, and proCeetling8 thereon.
Sec. 34. Indictments found by a grand jury shalllDdletmeDtl to
be presen ted to the court in presence of said jury, be filed, Ik reshall be filed, and remain as public records, but such maiDdas publlc:
.
as are f oun d agalOst
any person for a fe Iony, w h
0 'IS reeor B.
not in custody, shall not be open to the inspection
of any person but the district attorney, until the
defendant therein shall have been arrested, after
which it shall be entered on the minutes of the
court.
SEC. 35. Any grand juror, or officer of the court,lD wbal case
who shall be convicted of disclosin~ the fact of an tbe fact olIDindictment having been found agalOst any person dletmeDI fouod
Iball Dol be dis. actua1 con fi nement or arrest on cloled
f or a f e Iony, not 10
by jursuch indictment, shall be punished by fine, not eX-on,lke.·
ceeding one thousand dollars, or by imprisonment, FIDe. Ikc.
not exceeding six months, or by both such fine and
imprisonment. Prrmided, such disclosure do not Provllo.
necessarily take place in the discharge of some
official duty.
SEt:. 36. Judges shall give the preceding section Precedill&'lecin charge to all grand juries.
tloD to be CiYeD
SEC. 37. Indictments for murder may be found at ID cbar~e.
.
.
. I LimitatloD of
any time after the death of the person killed, 10 a IIDdletmeDt..
other cases of felony they must be found, if at all,
within four years after the commission of the crime,
for all offences less than felony, within two years
thereafter, but the time, during which the defendant
shall not have been usually a resident within the
Territory, shall form no part of the said limitation.
S~:c. 38. Where a person steals. or becomes the Wbere a perreceiver of stolen property, he may be indicted in 10D may be IDany county where he stole, received, or was in sos- dlcted for 110. 0 f any 0 f t h
I
'
session
e property sto
en or receive
. leD property.
SEC. 39. Where a person shall commit an offence ForofieDces OD
within this Territory, on board of any vessel or float, board of ve..
he may be indicted for the same in any countysel..
through any part of which such vessel or float may
have passed on that trip or voyage.
SEC. 40. Where an offence shall have been com- WilblD a cermitted within five hundred yards of the boundary taiD diitaoC8
line of two counties, the offender may be indicted of couotyllD81
in either of such counties.
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SEC. 41. Where an offence shall be committed
upon, or in relation to, the property of several joint
ere.
owners, the indictment for such offence shall be
sufficient if it allege such property to belong to any
one or more of such owners, without naming them
all.
Crima commit·
SEC. 42. Where a criminal act has been committed
ted In one co. in one county, and the crime consummated in anIlIld conIum· other, (as where the mortal blow was given in one
::!~ Ia an' county, and the death took place in another) the
offender may be indicted in either county.
Offence Indict·
SEC. 43. Whenever by law an offence is indictable
able to a par· in any particular county, it may be charged in the
ticular co.
indictment to have been committed within that
county.
Accenarle..
SEC. 44. Accessaries before the fact shall be
deemed principals, and may be charged in the indictment with having committed the principal offence. The indictment of such accessary may be
found, either in the county where his own crime
was perpetrated, or in that where the principal
offence was committed.
Whea they
SEC. 45. Accessaries may be. tried and punished.
may be tried. although the principal has not been arrested or
tried, and although he may have been pardoned, or
otherwise discharged.
Charge. and
SEC. 46. The body of an indictment shall be conspecifications sidered as made up of charges and specifications,.
in an Indict·
and no indictment shall be quashed if an indictable
meat.
offence is clearly charged therein, nor shall any
motion be entertained with a view to arrest, reverse,
or set aside any judgment on account of a defect in
the indictment, if the charge, upon which the offender was tried, be so explicitly set forth, that judgment can be rendered thereon.
When mil'
SEC. 47. All mistakes or omissions in the comtaltes or omls· mencement, or in the formal parts of an indictment,
aionl :ay be may be amended, on motion of either party, at any
amen ed.
time before the rendition of judgment.
What need not
SEC. 48. Nothing peed be stated in the body of
be stated.
an indictment, which is not required to be pro\'ed
upon the trial in support of the charge.
What nldence
SEC. 49. The same evidence, governed by the same
necellary.
rules, shall be necessary to sustain the charges in an
indictment, as has heretofore been required, except
so far as herein otherwise provided.
Clerical errors
SEC. 50. All clerical mistakes, in an indictment.
a.endable.
shall be amendable at the discretion of the court.
On the proper·

ty of joint

OWD'
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SEC. 51. A capias, for the arrest of any person Oapllu, wheo
indicted, may 6e issued by the court, returnable it ma)' be reeither forthwith, or at the next term of the court. turnable.
. d ge sa,
h 11'ID b'l
AIIIOUJlt of bait
I n t h e Iatter case, t h e JU
al a ble cases, to
be endorsed.
direct the amount in which the defendant shall be
held to bail, which shall be endorsed upon the capias.
In cases of felonies, this shall not be done in open
court.
SEC. 52. Such capia8 may be directed to the sheriff To wbom .aptand constables of any county in the Territory, whose IUlllay be dlduty it shall be to arrest the defendant. They may reeted.
pursue him into any part of the Territory, and, havIng arrested him, may exercise all power necessary
to secure the prisoner, and return him to the proper
county.
SEC. 53. In bailable cases, when the capiruJ is Wben prisonreturnable to the next term of the court, the prisoner er may be remay at any time be released upon entering into a leued by cn.
.h
..
terlne Into rerecogntzance,
Wit
goo d security,
In t he amount coplzance
endorsed upon the capias, conditioned as prescribed
.
in the form appended to this code. The officer
making the arrest, the sheriff, or any justice of the
peace of the county where the indictment was found,
may take such recognizance, and shall file the same To be filed
in the office of the clerk of said county, before the In clerk's ofnext ensuing term of the district court to be held fice.
therein, and for default in so doing, shall be deemed
guilty of a contempt of court.
SEC. 54. The court, where the indictment was Court ma,. take
found, shall have power to take the recognizance recoplzaDce. :
of the prisoner, with sureties for his appearance from
day to day, or for his appearance at the next ensuing term of said court.
SEC. 55. Upon the application of any person, Subpoenas 00
indicted the clerk of the court shall without fee tbe part 01 tbe
issue the' necessary subpcenas for his w'itnesses.
'penon indictSEC. 5A. Subprenas for witnesses, on the trial of ~berelub
any indictable offence, may be served in any part of poenaa may be
the Territory, by a sheriff or constable of any county aened, SIld by
therein_
wbom.
SEC. 57. Any officer in whose hands a capias or Ollicerfaillnll'
subpcena, issued as above prescribed, shall be placed, to malte retur
who shall fail to make due return to the court from of process.
whence such process issued, and any witness who Witnell failshall fail to obey such subprena, shall, unless good inll' to obe,
excuse be rendered, be deemed guilty of a contempt subpoena.
of court, and may be fined in any sum, not exceed- Fine.
ing two hundred and fifty dollars.

Digitized by

Google

199
SEC. 58. All dilatory pleas to an indictment must
be verified by affidavit.
DefeDdBDt'.
SEC. 59. After an issue in fact is found on an
ricbts toucbi. indictment. the defendant, at the discretion of the
acommiislioo court, shall be entitled to the same right of issuing a
focteat mODY.
••
'
commission
to tak
e testimony
out 0 f t he T ern. tory,
or of taking del?ositions conditionally. as is provided
for parties in civil cases.

Dilatorypleaa.

CHAPTER V.

Of tM trial, ana. its incidentl.
SEC. 60. All issues of fact, joined upon any indictment. shall be tried by a jury of the courts where
such was found, provided. however, that the court
may, for good cause shown, direct a change of venue
to some other county.
Trial.
SEC. 61. Such trial shall be had before the jury
Jury to be
returned to serve in civil cases. If the defendant,
drawn aiiD
or district attorney, shall require it, the whole number
-cIvil cuel.
of twenty-four jurors, either of the regular pannel or
talesman, shall be present in the jury box, twelve of
whom shall then be drawn as in civil cases.
CballeDge of
SEC. 62. The defendant, on hi,. trial, if indicted
jurors.
for a capital crime, may challenge peremptorily
twelve jurors, and no more; if indicted for any other
felony, he shall challenge only six, in the same manner; and if for an offence less than felony, only two.
In each case, the district attorney shall have the
right to challenge peremptorily one half as many as
the defendant is entitled to.
Samerirhtof
SEC. 63. In all criminal cases, either party shall
-challeDlI'e to
have the same right of challenge, for cause shown.
thearra~. ltc., either to the array, or to individual jurors, as is peru iD civil
mitted in civil cases.
cases.
Tbe prlsoDer
SEC. 64. The court shall assign counsel to defend
to ha.e CODD' the prisoner, in case he cannot procure counsel
sel.
himself.
Per SODS Dot to
SEC. 65. Persons indicted for felony shall not be
b. tried for
tried, unless personally present at the trial. For
:::::D~~~e~ro- other offences they may be tried, if p~esent either
seDt.
personally, or by attorney duly authOrized for that
purpose: he must be present when the sentence is
pronounced, however. in all cases where imprisonment may form a part of the punishment.
Accused to
SEC. 66. Any person indicted for a capital crime
llue copy of
shall, if he require it, be furnished with a copy of

Court may dl·
,1'eet a CbBDCe
·of .eDue.
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the indictment, and a list of the jury summoned to Indletment.&e.
try him, at least twenty-four hours before his trial. If required.
SEc.6i. In carital cases the defendant shall beWbendefendadmitted to bai ,unless indicted and tried by the IUlt to be ad~
end of the term next succeeding his arrest. In cases mltted to ball.
. cIrcumstances,
.
In "bat
caMS
of other offences, under hke
he sha II to
be dlacbarlr~ discharged absolutely. PI'()'I}i.ded that, in any of ed.
the above cases, the delay of indictment or trial has ProYlso.
not been occasioned by defendant himself.
SEC. 68. Where two or more persons are jointly Two or more
indicted, and the evidence against one of them is jolntl, Indictinsufficient to put him upon his trial, the court may ~d. and ev:- t
order him to be discharged before the evidence shall o::~:::~.ns
be deemed closed.
cient.
SEC. 69. Where two or more persons are jointly In wbat case a
indicted for a felony, either of them may, at his op_leparatetrial
.
b e tne
. d separate. I n cases 0 f Iesser 0 ffences, may be had.
tlon,
defendants jointly indicted shall be tried jointly, or
separately, at the discretion of the court.
SEC. 7\). On the trial of indictments, exceptions Eaceptions
may be taken by either party to the decision of the may betaken
court for the same reasons as in civil actions, but to tbe decision
. d ~ment s h a II not be staye d ,un Iess t h e court WI'11 of the cC)urt.
JU
give a certificate stating that there is probable cause
for taking said exceptions, or so much doubt as to
render it expedient to take the opinion of the supreme court thereon: Provided, that where the ex-If taken b, dis·
ceptions have been taken by the district attorney, trict attorne,.
no further proceedings shall be had thereon, except
in cases where the judgment has been stayed as
aforesaid.
SEC. 71. If the exceptions have been taken on the If on tbe part
part of a defendant. he shall remain in custody in ofdefendlUlt.
the mean time, unless he will enter into recognizance, ~bat rObce~~
with sufficient surety, before the court, or the judge I1P 0 ea.
in vacation, conditioned that he will appear before
said court at such time as the supreme court shall
direct, or that he will obey any order the said supreme court shall make in the premises, which recognizance shall be filed with the clerk of the district
court.
SEC. 72. If the exceptions are taken by the district Wben defendattorney, the same proceedings shall be had, only IUlt need not
the defendant need not find sureties in his recogOl- find aureties.
zance.
SEC. 73. When judgment shall have been stayed Writ of M'tiupon an indictment as above provided, the districtol'Grl.
16
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attorney shall forthwith sue out a writ of certiorari.
returnable to the supreme court.
Clerk to malte SEc.7!. The clerk of the court where the cause
retarnth.reto. was tried, upon being served with such writ, shall
forthwith make returns thereto, containing a transcriJ?t of said indictment, bill of exceptions, and
certificate staying the judgment.
Power oJ la'
SEC. 75. The supreme court shall have power to
preJDe GOart. direct a new trial, discharge the defendant, pass sentence, or remit the proceedings to the district court,
with directions to proceed and render judgment.
Writ oferror.
SEC. 76. After judgment rendered on an indictment, except as provided in the last section, a writ
of error may be brought thereon by the defendant.
In wbat C.sel In capital cases this shall not be permitted, except
not permitted. upon the allowance of a judge of the supreme court.
and after sufficient notice to the prosecuting attorneyof the time and place of making the application.
In otber cales
SEC. 77. In all other than capital cases, writs of
to Illae ala error shall issue ~s a matter of course, upon a mere
matter of
application to the clerk of the supreme court, in term
coarse.
or vacation, but the writ shall not operate as a stay
of proceedings, unless allowed in the manner provided in the preceding section .
.\pplicationl
SEC. i8. Applications for such allowance shall, in
fortbewrit. all cases, be formed upon a transcript of the indictment and bill of exceptions, or other record upon
which error is alleged, llnder the seal of the court
where the indictment was tried.
Clerk to make
SEC. 79. Upon filing the writ of error and the allowretarnlthero:to.ance of the judge (if such allowance has been made)
with the clerk of the court where the indictment was
tried, he shall forthwith make returns thereto, containing a like transcript as is required in the last
preceding section.
Stay of proSEC. 80. If a stay of proceedings be allowed, the
ceedlql.
sheriff, upon being served with the district clerk's
certificate thereof, shall cease all further proceedings
in execution of the sentence, but shall retain the
defendant in custody, and at his request take him
before one of the judges of the supreme court for
the purpose of giving bail.
.
Defendant ad- SKc.I::H. Such judge may admit the defendant to
mitted to bail. bail by recognizance, with sufficient surety, conclitioned and filed as above provided in cases of C<:./'If jadlment af·

firmed.

tiorari.

SEC. 82. If the judgment below be affirmed, the
sentence there pronounced shall be executed ac-

-
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cordingly. If it be reversed, the supreme court may 11 reversed.
grant a new trial, or discharge the defendant
altogether. In either case, the certificate of the
clerk of the supreme court, under the seal of said
court, shall be sufficient authority for the court be·
low and its officers to act in the premises.
SEC. 83. Arrests of judgment and new trials, when :\rrestlofjudgmoved for by the defendant, may be allowed by the ment and new
court. In such cases, the same rules as are pursued trlall.
in civil cases shall be followed as nearly as practicable.
SEC. 84:. No judgment shall be arrested, revised,Judcment not
or in any way affected, in consequence of any defect to be arrested
in the indictment, which might have been amended, for defect In
· h
i 'ID a batement wou ld h
' Indictment.
or to w h IC
a pea
avei aID
upon the trial.
SEC. 85. A copy of the indictment, together with Certified copy
a minute of the acquittal or conviction, and the of proceediugll
judgment or sentence of the court thereon, the to be evidence.
whole duly certified by the clerk of the proper court
under his seal of office, shall be evidence, in all
courts and places, of such conviction or acquittal.
SEC. 86. Where in case of conviction upon indict- Wbere a fine i.
ment a pecuniary fine constitutes any portion of the part of the lensentence, the court may direct the defendant to lence.
stand committed until the fine is paid. or the fine
may be collected by execution as in civil cases.
SEC. 87. Where any latitude is left as to the In wbat caleB
amount of punishment for any offence, the jury who jury to fix
try the offender shall in all cases fix the amount of amount of pun. h men.
t
Ishmenl.
punls
SEC. 88. The court may allow the jury to separate Jury allowed to
for the purpose of obtaining sleep and refreshment, take refresb·
baving first charged them to hold no conversation ment.
relative to the pending trial.
SEC. 89. Offenders who are found guilty shall be Offenders lialiable for all the costs of the trial, including the fees ble for cost•.
of the witnesses on the part of the prosecution.
SEC. 90. Witnesses in criminal cases shall be en· Compensation
titled to the same compensation as in civil actions.orwltneues.
Where the prosecution fails, the costs, including the When costs to
fees of the defendant's witnesses, shall be paid by be paid by co.
the county. The witnesses in these cases shall Attendance of
prove their attendance, and obtain from the witnesses to be
clerk of the court a certificate thereof, and the ~~r:~fied by
amount of compensation due them, which shall be e .
allowed by the county commissioners. Where, from Omlliionsfrom
nadvertence, a point material to the prosecution or Inadvertence.
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defence of a cause has been omitted to be proved.
the court may direct witnesses to be called to prove
that point, at any time before the jury retire to consider their verdict.
CHAPTER VI.

SEC. 91. In all legislative acts and proceedings in
this Territory, words indicative of the masculine
I~tl~tbac~.
gender shall be deemed to include the feminine, and
:dato I:cl:::'- the singular number shall be deemed to include the
plural, wherever the circumstances of the case will
admit. Thus, where, in any legislative provision,
the word "penon" is used, the law shall be equally
applicable to cases where several persons are concerned, and the words "he" or "him" being used,
the law shall apply to cases where a female. or
several persons together, have been concerned.
Wblt tbe term
SEC. 92. The term "felony" shall be understood
.. relOD1" .ball to mean any crime for which the offender may be
be uDderatood punished with death, or with imprisonment at hard
to mean.
l
.
.
a b
or. or'ID t h e penttenttary.
ID wbat ca.e
SEC. 93. No process or proceeding shall be
process Ihall deemed void or invalid, on account of non-compliDot be deemed ance with any directory statute on the part of some
~~~d~llo
public officer, unless positively declared so by law:
.
Provided, that the process or proceeding can be so
amended as not to oppress or surprise the party
moving to quash or set them aside.
Faillq to eDSEC. 94. Where a persoll required to enter into
ter IDto recor- recognizance for his appearance or good behaviour.
DlzaDce, deshall fail to comply, the court, or magistrate having
JjDq UeDt to be
co!!,nizance of the case, shall commit the delinquent
committed.
to jail until he comply, or until the expiration of the
time for which such recognizance would have been
in force.
May bedlaSEC. 95. The person thus committed may be discbarged apOD charged by the court or magistrate so committing
eDterlq IDtO
him. or by any justice of the peace of the county,
sucb recogalupon his entering into a recognizance in the manner
zaDee.
required.
What tbe mUSEC. 96. When a person is committed for want of
tim". Iball
bail, the mittimU8 shall state that fact, and also the
Itate.
amount of the: bail required.
BalllD capital
SEC. 97. Where there is a reasonable presumption
cuea.
that a capital crime has been committed, the

What certalD
wordllDlerls-
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offender can only be admitted to bail by a judge of
the supreme court. In all other cases, a justice of In other cases.
the peace shall have power to let to bail.
SEC. 98. Where a 'person committed to jail shall PerllOnl
be brought up on halJe08 corpus, the judge or court, brourbt up on
before whom he may be brought, shall have power1&abp MUCfDrpb""
. d'ISC h arge, Iet to b ai,
.\ or mitigate
. .
th e judge
oweroandt e
to recommit,
bail already required.
court.
SEC. 99. Recognizances in open court need not be Recornizancea
reduced to writing at full length, but merely a min- In open court.
ute thereof entered upon the record of the court. In Ike.
other cases, they shall be written out and subscribed
by the parties to be bound thereby.
SEC. 100. The governor may affix what conditions. GOYernor may
limitations, or restrictions he may think proper to affix condlany pardon he shall grant, leaving the convict the tiona, Ikc., to
privilege of accepting or refusing the pardon upon =~.par
these terms.
SEC. 101. Upon the breach of any of the essential On breach of a
conditions of a recognizance, the county comlnission- recognizance,
ers of the proper county may institute a suit thereon, countiY COl m.
. h d'Istrlct
. court 0 f t h elr
. county, for t h e woe
h \ amas
10 t e
lult.nit tute
penalty specified in such recognizance, and the
amount, when recovered, shall be appropriated to
the use of the county. But judgment shall not go Proviso touch·
against the defendant, or any of his sureties, for non- inr judrment
appearance at any court, if the jury, before whom the for non·appearcause is tried, shall find that there is sufficient ex- ance.
cuse therefor.
SEc. 102 All criminal process, issued by justices Criminal proof the peace, shall be directed to the sheriff or any cea. may be dlconstable of the proper county, or it may be directed rected to olli.
h'
d
cers, or to prlto any private person t erem name .
nte persona
SEC. ] 03. I n cases of bail, the securities may surren- When ball .
der their principal to the sheriff, in exoneration of may surrender
themselves. at any time before a breach of the con- theIr principal.
ditions of the recognizance.
SEC. 104. The judgments and orders of justices of Sheriff or con·
the peace, in criminal cases, shall be executed by any stable to exesheriff or constable of the county who may be called cu~eorden.&c.
'
of Justices 01
on f or t h at purpose.
the peace in
SEC. 105. Persons injured by the commission Oferlmlnal case•.
any crime may maintain a civil action for that injury, Parties Injured
notwithstanding the offender may have been con. not barred froID
. d f
h
.
.. I
.
maintaining
vlcle or t e same ID a cnmma prosecutIon.
civil action
SEC. 106. For this purpose, where the offender is In what c~.
sentenced to imprisonment for more than six months, action may be
or when he cannot be found , the action may be com- attach
commenced
ment. b,
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menced by attachment, and conducted as in other
cases. If found, he may be arrested on capias, and
held to bail at any time after conviction in the criminal trial.
:Service of proSEC. 10i. Jn serving any process, the officer shall
Cetl.
read the same to the person on whom it is to be
served, or inform him of its contents, and. if required,
furnish him with a copy thereof,after having informed
him of his right in this particular.
SeYeral deSEC. lOS. Where several defendanh are tried
fendllltl tried jointly, anyone or more of them may brin,," a writ of
jointly. one or
. arrest 0 f ~
d
mor mar
cert''lOran,• or 0 f error, or move 10
JU gment,
brl~ writ of or for a new trial. But those of their co-defendants
.c".tior'lIri. &c. who refuse to join in such motions shall reap no benefit therefrom.
Power and
SEC. 109. The power and practice of the courts in
practice of.
criminal matters shall (except so far as herein modicourt. In crimi· fied) remain the same as they have heretofore been,
na! matter..
h 11 as far as practaca
. ble, b e ma d e to COlnel
" de
an d sa,
with the corresponding practice in civil cases.
Certain lec'
SEC. 110. The second, third, fourth, and fifth sectiona of III act. tions of the act passed by the governor and judges of
passedbrtbe
'
d"A
-territorial
go. t he T
erratory
0 f M'IC h'agan, entl'tl e
n a c t f or t he
verDment of
limitation of suits on penal statutes, criminal proseMlcblgan. re- cutions, and actions at . law," adopted May 15, 1820,
pealed.
are hereby repealed.
CHAPTER VII.

FU1'1n8 to be used in criminnl proceedi1UJ8.
SEC. 111. The following, or other equivalent forms,
shall be deemed sufficiently technical and correct in
all cases to which they apply.

In proceedings to prevent the commmum of offenca.
AFFIDAVIT.
Affidavit.

SEC. 112. Territory of Iowa - - county ss. A. B.,
being duly sworn, says that M. N., of said county,
has threatened to kill him, the said deponent, [or if
the threat were to commit any other offence, either
against A. B. or his property, or against any other
person, or his property, let it be stated accordingly]
and that he the said A. B. verily believes that, unless
measures are taken to prevent him, there are suffi-
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(ielt grounds to apprehend that he will carry those
threats into execution.
Sworn to and subscribed this - - day of - - A. D.
IS- before Rle.
E. F. Justice of the peace.
A. B.

WARRANT.
SEC. 113. Territory of Iowa
county 8S. Warrult.
To the sheriff or any constable of said county.-It
having been made satisfactorily to appear to me, by
the affidavit of A. B., [and C. D. (if other affidavits
were taken)] that M. N. has threatened to [here
describe the offence threatened] and there is sufficient reason to apprehend that, unless restrained,
he will carry those threats into execution. These
are therefore, in the name of the United States, to
command you that you arrest the said M. N., if he
be found in your county, and bring him forthwith
before me at my office in - - , or before some justice
of the county aforesaid, to answer the charges
against him.
Given under my hand, this - - day of --18-.
E. T. Justice of the peace.

RECOG NIZANCE.
SEC. 114. Be it remembered that, on the - - day RecopilaDce.
of-A. D. 18-, before me personally came M. N.
and J. S., and acknowledged themselves to owe to
the United States - - dollars each.
The condition of this recognizance is such, that if
the said M. N. shall personally appear at the district
court of said county, on the first day of the next
term thereof, and abide the judgment of said court,
and not depart without the leave of the same, and
in the mean time shall keep the peace towards A.
B. of said county, and in particular shall not commit [here state the crime threatened as sworn to in
the affidavit] then this recognizance to be void,
otherwise of force.
M.N.
[L. s. ]
J. S.
[ L. s. ]
Taken and acknowledged before me, this - - day
of-A. D.18-.
E. F. Justice of the peace.
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MITTIMUS OR COMMITMENT.
Mittimus.

SEC. 115. Territory of Iowa
county ss.
To the keeper of the jail of said county: It having been sufficiently proved to me, that M. N. has
threatened to kill one A. B. [or whatever else the
crime threatened may chance to be] and that there
is reason to ap.yrehend that, unless effectually
restrained, he wlI carry his threat into execution ..
the said M. N. was directed by me to find security
for his good behaviour. in the sum of - - dollars.
which he has failed to do. These are therefore. in
the name of the United States, to command you to
receive the said M. N. into your custody, in the jail
of the county aforesaid. there to remain until discharged by due course of law.
Given under my hand, this - - day of - - A. D.

18-.

E. F. Justice of the peace.
SUBPCENA.
Subpcena.

SEC. 116. Territory of Iowa
county ss.
To the sheriff or any constable of the county aforesaid: In the name of the United States of America,
you are hereby commanded to summon G. H. and
J. K. to appear before me, at - - forthwith, [or
on - - next] to give testimony concerning a complaint made, on behalf of the United States, against
M. N., who is charged with [here state the offence]
Hereof fail not, and have you then and there this
writ.
E. F. Justice of the peace.

In proceeding8 'lJJM1'6 o.ff'6nC68

M/V6

been committed.

SEC. 117. The affidavit in this case should be the
same as in section 113, except that it should charge
the offence to have been committed by the person
accused, within the county aforesaid, as deponent
verily believes.
WARRANT.
Warrant.

SEC. 118. Territory of Iowa - - - - county ss.
To the sheriff or any constable of said county: It
having been shown to me, by the affidavit of A. B.
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s.c.,

that M. N. is guilty of murder, as deponent
,oerily believes, by killing G. H., in the county aforesaid, These are therefore, &c. [as in sec. 114.]
SEC. 119. In case of search warrants, the officer Search warshould be directed to enter the house, described in rlllltl.
the affidavit, "in the day time," except in a case
where it is positively sworn that the property is concealed there, when he should be duected to enter
·'at any time whether by day or night."
SEC. 120. [Commencement the same as in section Condition of
115. Then proceed 1 The condition of this recogni- recocnizllIlceo
zance is such, that if the said M. N. shall personally
appear, at the district court of said county, on the
first day of the next term thereof, and abide the
judgment of said court, and not depart without the
leave of the same, then this recogmzance to be void,
otherwise of force.
M. N.
s. ]

J. s.

fL. s. ]
L.

Taken and acknowledged this - - day of 18 - before me.
E. F. Justice of the peace.
[The same form, with slight alteration, will answer
in case of a recognizance taken by the sheraff, or
other officer, making an arrest in vacation, after an
indictment has been found.]
MITTIMUS.
SEC. 121. Territory of Iowa, - - county ss.
To the keeper of the jail of said county: It having
been sufficiently proved to me, that M. N. has committed murder, by killing one G. H., in the county
aforesaid, [or whatever else the crime may be. In
bailable cases state "the said M. N. was directed to
find security for his good behaviour, in the sum of
- - dollars, which he has failed to do,"] These are
therefore [the same as in section 115.]

INDICTMENT.
Territory of Iowa, - - - - county S5.
District court for said county,-term, A. D. 18-.
The grand jurors, duly empanneled, in and for said
county, upon their oath, present that M. N. [giving a
more particular description if necessary] has com17
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mitted the crime of murder, .[ or whatever else the
crime may be] in the county aforesaid, for that the
said M. N., on or about the - - - day of - - - , A.
D. 18 -, in said county, with malice aforethought, did
kill one G. H., by poisoning him [or state any other
means by which death has been produced.]
W. H. S. District Attorney.
-Iutead of desc:rlbln.&' tbe crime by name a. In this form. It would be
.ufficiant to cba~e .. follow •• "ba. been guilt)' of a ylolatlon of thl! aectlon
of tbe act. entitled [deaerlbe tbe act. aod tbe time of ita approval."1 or tbe
ollenee mlCht be cbarged In la.ulge corre.ponding to that ned In the .tatute wbere tbe .ame I, described.

ApPROVED,

January 4, 1839.
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COURTS.
AN ACT to autborize a .pedal term of tbe Di.trict Court iu M uecatine
coant,.
SEC. 1. B6 it enact6d bI eM Ooun.cil and H0'U86 of
ZUpretJe1&tativetJ of eM T61'1'ifnry of iUUJa, That there Special term

shall be held on the 10th day of the month of Janu- of dietrlctcoart
ary A. D. 1839 at Bloomington in Muscatine county In Mascatine
'.
•
.. '
.
' count,; wben
a special term of the district court, for the tnal of to be beld.
such criminal causes and informations as are, or may For wbat parbe. depending in the district court of said county. posee
SEC. 2. It shall be the duty of the sheriff of said Daty of eherlt.
county to summon the legal number of jurors, in such
cases. to be in attendance on said court, giving them
at least two days notice of the time and place where Notice to juthey are required to meet.
rorl.
ApPROVED, January 12th. 1839.

COURTS.
AN ACT for atabUlblq Coarb of Probate.
SEC. 1. B6 it tmIJCt6d 1m eM Council and HOU86 qf
Repre88ntativetJ of eM T61'1'itory of jqwa. That there CoarU of pro-

shall be established, in each organized county, in this bateestabUlbTerritory. a court of record. to be styled the court of edlln tbe IIe~e
probate. to be held at the several seats of justice, of :a:~:: ze
their respective counties; the jurisdiction whereof
shall be' co-extensive with the limits of the county.
in which the judges shall be respectively appointed.
SEC. 2. There shall be appointed. in each of the JudlGS to be
organized counties in this Territory. some fit person, appointed.
as judge of said court, who shall hold his office for ~erm of lerthe term of three years. And the said judges of pro- y ceo
bate shall severally have such jurisdiction over the Jarildlctlon
estates of testators. or intestates, and such other
matters. as they may be. or now are. invested with by
law; and they shall, before entering on the duties of
their respective offices, take an oath to support the Oath to be
constitution of the United States of America. and taken.
faithfully and impartially to discharge the duties required of them by law; and it shall be the duty of
such judge of probate, before he shall enter on the
duties of his office, to cause a record of said oath, And recorded.
/
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and by whom administered. 'to be filed in the office
of the clerk of the district court, of the proper county.
Courts to be
SEC. 3. The said courts shall sit, in their respectbeld monthly. ive counties, on the first Mondays in every month,
and at such other times, as extraordinary circumstances may require, and continue open until the
business before them shall be disposed of. The
Seal.
said courts shall have a seal. an9 may issue all proProcess.
cess necc:ssary. under the hand and seal of the judge,
and all such process shall bear date when issued.
ProceedlDls to The said judge shall record all his proceedings. at
be recorded.
length. in a book. or books. by him for that purpose
~~~w::::ty furnished: for all necessary boo~s, .so furnished, and
treasury for
for such seal. the county comnllssJOners. of the reboo.ll and leal. spective counties. shall aJlow the jud~e of probate a
reasonable compensation. to be paid out of the
county treasury.
Appeal or writ
SEC. 4. All matters of law and of fact. shall be deof error to dis- termined by said court. when properly before it. and.
trlct court.
in all cases. an appeal. or writ of error. shall Iie to
the district court of the county. to be prosecuted
in the same manner as appeals and writs of error
are. or hereafter may be directed to be prosecuted.
Writs of error from the decisions of justices of the peace; and writs
from district of error may also be prosecuted from the decisions
court to IUof the district court to the supreme court, as in other
preme court.
cases.
AppoiDtmeDtl
SEC. 5. When any judge of probate shall die.
to be made by resign, refuse to qualify. or be removed from office.
the 10verDor or the office shall be otherwise vacated, during the
during tbe re•
•
cen of tbe as- recess of the legtslattve assembly, the governor
lembly.
shall commission some fit person to fill such vacancy,
and the person so commissioned shall continue in
office, until the end of the next session of the legis·
lative assembly thereafter.
SEC. 6. The said judges of probate shall be enFeeaandcom- titled to such fees and compensation as now are, or,
penntion.
hereafter may be. provided by law.
Temporary
SEC. 7. That, until proper seals are provided, by
leal.
the commissioners, a temporary seal may be used as
a seal of said court.
ApPROVED, January 17. 1839.
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•o\N

COURTS .
ACT Ib:inrtbe terme of tb. Supreme and District Court. of tbe
Territory of Iowa. and for other purposes.

SEC. 1. Be it enact6d by tM Oouncil and Howe of
of eM Territory of iowa, That there Supreme court.
shall be two term.s of the supreme court held Two terms in
annually, at the seat of government of said Territory. ~~h f earei
commencing on the first Monrlays in July and De-wh;:::be
cember. respectively.
bolden.
SEC. 2. The terms of the district courts, in each of Terms of dis·
the organized counties of this Territory shall com- triet court in
.
' e a e b county.
mence as follows. ,n each year.
wben to com·
In Henry county, on the first Mondays of April menee.
and August.
Henry.
In Van Buren county, on the second Mondays of Van Buren.
April and August.
In Lee county, on the fourth Mondays of April Lee.
and August.
In Des Moines county, on the first Mondays of Des Molnea.
May and September.
In Johnson county, on the second Mondays of Jobnson.
May and September.
In Cedar county, on the third Mondays in May Cedar.
and September.
In Scott county, on the fourth Mondays in May Scott.
and September.
In Muscatine county, on the first Mondays in June MUleatlne.
and October.
In Louisa county, on the second Mondays in June Louisa.
and October.
In Slaughter county. on the third MORdays in June Slaughter.
and October.
(now Walb·
In Clavton county, on the first Mondays of Aprillcllilton.)
•
b
a,ton.
an d S eptem er.
In Jackson county. on the second Mondays of Jackson.
April and September.
In Du Buque county, on the third Mondays of Du Buque.
April and September.
SEC. 3. The counties of Henry. Van Buren, Lee, Firat judicial
and Des Moines, shall compose the first judicial dlatrlct. Com·
district, and Charles 1\1 ason is assigned to the same pOledlof wbat
· . JU
. d ge t h ereo f .
count
'1.
as d Istnct
Cblef jUltlce
The counties of Louisa, Muscatine, Cedar, John- Maaon.
~on.' .and. Sl.aughter, shall c?mpose. the second Second judicial
JudICial dlstrtCt, and Joseph W Ilhams IS hereby as- dlltrlct. Com·
.
d to t h e same as d'Istnct
. JU
. d ge t h ereo f .
pOledofwbat
stgne
countle
•.

.Repl'e8entativ~
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)lr.Jaltlcl

The counties of Jackson, Du Buque, Scott, and
Clayton, shall compose the third judicial district,
Third Jadlclel and Thomas S. Wilson is assigned to the same as
dlltrlct. Com· d' . . d
h
f
'
POled of wbat Istnct JU ge t ereo.
coaDtlel.
SEC. 4. For judicial purposes, the county of Lin~
)lr. jUltlee
is hereby attached to the county of Johnson, the
WIlIODI'
county ofdones to the county of Cedar, and the
C
oUDt elattaebed
tooth county 0 f l'IDton to t h e county 0 f Scotto
.
couDtlel for j:~ SEC. 5. The chief justice and the associate judges
dlclelparpoles. may exchange districts as often as they may agree
Judgelma, to do the same, and in case of the absence of one of
;~~~:~~:- the judges from the Territory, or sickness, it shall
meDt.
ee- be competent for either of the judges to perform
AbleDCe or district duties in the place, and during the absence,
~lekDesl of
of the proper judge of said district, proviikd the
::~ce provided same does not conflict with, or interfere with, the
D~t1el.
proper duties of his own district.
Pro"ilo.
SEC. 6. If the judge fails to appear on the first
~bHDce of
day of the term of the court, in any of the before~~~rnmeDtl mentioned counties, the co~rt shall be adjourned,
tbuloccalloD- from day to day, not exceedlDg three days.
ed.
SEC. 7. No suits, writs, indictments, recognizances,
LlmltatioD. informations, declarations, plea, or other process or
Proees:tDd proceedings, returnable to the supreme or any of
~=~: b:tr:~ld. the district courts of this Territory, shall abate, be
made void, or in any wise affected, in consequence
of any change of time of holding any of the said
courts by the provisions of this act; but when the
same may have issued, or may have been made returnable to any day, in accordance with the time of
holding courts, before the fourth of July, A. D. 1838,
Wbenmade or when they shall have been made returnable genreturnable to erally to the next term of the court, in any of the
tbe Dext term, said counties, on the return day, or the term left
ae.
blank, they shall be considered returnable to the
term of the courts respectively named in this act,
as the time for holding said court in said county;
Jarorl. wltDes' and all jurors, witnesses, and other persons bound in
H' aDd otber any way, or summoned to appear before the courts.
periOD.,
in and for and of the beforementioned counties, at
BoaDd to apo the next term thereof, shall be bound to appear at
pear, ae.
the time specified by this act, as the time for holding said court.
Special terml.
SEC. 8. Whenever the judge of any of said
DllCretloD of districts shall consider it necessary that a special
judee•.
term of the court should be held, in any of the
counties in his district, for the trial of either criminal or civil causes, he shall notify the sheriff of
Wlllia~l.
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said county of the same, and it shall be the duty of Criminal or
said sheriff to put up, at each of the precincts in ch'l~ causes.
said county, a notice of the time when said court Nollc~ to sberwill ~ommence, at least three_wee~!i previous to said ~~ty of sberilf.
speCIal term of the court: .Provided, 1unDeve, that Notice wbea
said special term shall not conflict or interfere with to b~ given.
the re~ular term of court, in any other county in ;rO.i'~'
said dIstrict. Jurors shall be chosen, and notified, c:~~:~ a:~
as at the regular term of the courts.
notified.
SEC. ~. This act to be in force, and take effect, Wben tbis act
from and after its passage.
to take "ffect.
ApPROVED, January 21st, 1839.

CHANCERY.
AN ACT relative to ProceedinrslD Cbancery.
SEC. 1. Bdie enacted by the 00uMil and H()U86 of
Representatives of the Territory of !moa, That the sev- Cbancery ju·
eral district courts, within the different counties of riadiction
this Territory, shall have exclusive original jurisdic- rranted to distion of all matters in Chancery properly arising trleteourts.
within their respective counties, in which a plain,
adequate, and complete remedy cannot be had at
law.
SEC. 2. Either of said district courts at any stated Special cbaD'
time thereof may appoint as many special chanceryeerytermlmay
terms at any place WIthin the proper district as they be appointed.
may deem expedient, and at such special terms
may entertain jurisdiction of any case pending in
any court within said district.
SEC. :i. The proceedings in said courts, where JudICes may es·
they are not regulated by the statutes of this Terri- tabUsh ~ule. of
tory, shall be as prescribed by the judges thereof. but proceedlDr.
shall in all matters of principle be made to conform
to the known usages of courts of equity. except as
othenvise provided by law.
SEC. 4. All applications to the chancery side of Applications
either of said courts shall be by petition, setting by pelitioD.
forth the nature and grounds of such application.
which shall be filed in the office of the clerk of such
court.
SEC 5. Said clerk shall thereupon issue a sum- Summon. to Ismons to the defendants named in such petition, lue t~def~nd
commanding them to appear at the next term of the IDII.
court and answer the petition of the complainant.
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If the petition be filed in term time, the summons
may be made returnable forthwith.
Ita form, aerSEC. 6. In other respects the said summons shall
"ice, and reas far as lracticable be made to conform to that
tUrD.
authorize for commencing proceedings at law, as
well to, its form as to its service and return, and the
proper officer shall be subject to the same liability
for not duly serving it.
Wbere auit
SEC. 7. Where there are several defendants, the
may be inlti' suit may be instituted in the courts where either of
tbuted when
them resides, and the clerk of the court in said
t ere are ,e,'e•
d'
ral defendants, county may Issue process
Ifected to any other
county, which shall be served by the proper officer
there and returned in the same manner as aforesaid.
SEC. 8. Such process may be so served by any
In wbat case
service of pro- person whatever within this Territory, but if served
ceIB to be
by any other person than the proper officer, and
sbown by affiwithin his own county, such service must be shown
davit.
by affidavit.
Notice of peti·
SEC. 9. Where any of the defendants cannot be
lion to be pub- found to be served as a foresaid, the plaintiff may
wben b cause notice of the pendency of the petition, condllSf~edt
e scannol C . '
. f statement
'
f h
b'
d prayer
found.
tammg a b rre
0 teo lect an
thereof, to be published for six weeks successively in
some newspaper printed in the county where the
petition is filed, if there be one, and if not, then in
some newspaper printed at the seat of government
of this Territory. Such notice shall be equivalent
to a personal service, except as hereinafter otherwise declared.
Caaelnwbicb a
SEC. 10. The complainant may insert as many dedefendant may fendants in his petition as he may think proper,
ba~e cOlta of though they claim under different titles; but if any of
plaintiff.
such defendants disclaim, he shall have his costs of
the plaintiff, except when the court for special
reasons shall otherwise decree.
Proceedings
SEC. 11. Where the heirs of any decedent are made
aiainst heirs defendants, any of whose names are unknown to the
complainant, they may be proceeded against without
being named individually, and the court may make
such order in relation to notice as they may deem
proper.
SEC. 12. Where service shall have been affected by
Court may fix
the time with- either of the methods aforesaid, the defendant shall
In whicb plea
be considered in court, and the court may by rule
or anlwer to
establish the times within which the answer or any
be filed.
other pleas of either party shall be filed.
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SEC. 13. If the defendant shall not file his plea. If def'Hail to
answer, or demurrer within the time limited as afore- file his plea.
said, the said court may at their discretion
r~nder a &c.• coart may
•
mate decree.
decree thereon, or order the complamant to prove
the allegations of his bIll, and such decree may then
be made as the court shall think fit.
.
SEC. 14. Where the complainant conceives the Complainant
plea of the defendant to be good, though not true. may reply to
he may •reply to, and take issue thereon, and pro- delfendan
tt"t
peaand ae
ceed as an case of an answer.
Illue.
SEC. 15. If the defendant file a demurrer and 01 demurrer
answer, the complainilnt shall not proceed on the and anlwer.
answer until the demurrer shall have been argued
and disposed of.
SEC. 16. I f the plea or demurrer of the defendant II plea or de·
be overruled, no other plea or demurrer shall be murrer 01 der't
thereafter received, but the complainant's petition overruled.
may be taken as confessed. and the court !ilhall proceed to decree thereon; or in their discretion they
may receive an anSWer on affidavit of merits and
that such plea or demurrer was not filed tor the purpOle of delay.
SEC. 17. If the said plea or demurrer be allowed, Costl.
the complainant shall pay costs; and if overruled,
the defendant shall pay them.
SEC. 18. If the plaintiff do not file his replication Repllcalion or
or exceptions within the time fixed by the rules of exceptlone.
court aforesaid, the cause shall stand for hearing on
petition and answer.
SEC. 19. Where exceptions shall be filed to an Order to refer
answer, an order may be entered of course by the to a master In
clerk either in term time or in vacation to refer the cbancery. Ap·
' .
'.
peal from mal'
same to a master m chancery, or the court Itself may ter'e report.
decide upon the sufficiency of the answer, and an
appeal shall in all cases be allowed from the master's
report to the court.
SEC. 20. The costs of the reference to the master Coet. of ref..
shall be paid by the complainant or defendant. ac- renee
cording as the exceptions are overruled or the
answer be adjudged insufficient.
SEC. 21. Any defendant may swear or affirm to his Before whom
answer before any master in chancery, or other per- defendant may
son authorized to administer oaths in the county be Iworn.
where the suit may be pending.
SEC. 22. Where it is necessary for the defendant Wbat shall be
to bring a new party before the court, he shall state Itated In def'ts
it in his answer, and may insert therein interroga- answer relative
for h'1m to rep Iy to; an d t hereupon a summons to anew party.
·
t Ions

18
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may be issued and other proceedings had as in case
of other defendants.
Del't.aftern·
SEC. 28. The defendant in chancery, after filing
Iiacbiunawer, his answer, may exhibit interrogations to the com:::r~:~~ plainant, which shall be answered by him on oath or
riel:
affirmation, which answer shall have the same credit
Complainant and effect as the like answer of a defendant. If the
lailin. to an- com plainant shall not answer within the time fixed
nero
petition b y t h e ru 1es 0 f th e court, h"IS petItIon
.
to be dilmi..
s h a 11 be d'15sed.
missed with costs.
Croal petition. SEC. 24. If a cross petition shall be filed by any
defendant, he must put in his answer to the first
petition before the defendant to the cross petition
shall be compelled to answer.
Ordera. comSEC. 25. All orders common or special, by the conmon or apecial, sent of parties or their sol icitors, shall be entered of
to
entered cours~ WIt
. h tee
h
1er k ,wet
h h
.
.
wiuibetbeclerk.
er 'm term ttme
or 10
vacatton,
Amendmenta.
SEC. 26. All amendments shall be made with or
without costs, and upon such equitable terms, as the
court shall direct.
Wben cause
SEC. 27. Every cause: in a court of chancery shall
Iball be deem· be deemed at issue on filing a replication.
ed at iasue.
SEC. 28. If a complainant proceed to a hearing on
Wbenus.er
.ball be taken the petition and answer only, the answer shall be
to be true on taken to be true on all points, and no evidence shall
all pointa.
be received to contradict the same, unless it be matter of record to which the answer refers and is provable by the said record.
Courta may die SEC. 29. If there be an issue as to any matter of
rect an i•• ue fact which shall render the intervention of a jury
for
jury.trial by a necessary, the courts rna.V direct an issue for the
trial of the same, and the verdict may be entered of
record and made use of at the hearing of the cause.
Pleadinp to be SEC. 80. All pleadings subsequent to the original
sened on tbe petition shall be served on the opposite party, or
oPPolite party. one of them where there are several. If such party
shall have appeared by a solicitor, the said service
shall be made upon such solicitor.
SEC. 31. Depositions may be taken in cases in
chancery, under like circumstances and in the same
manner as is provided in cases at law.
Wilne.....
SEC. 32. The court may examine witnesses orally,
or may direct a master to take depositions in writing
in such manner as they shall by rule prescribe.
Compl't failiq SEC. 83. If the complainant or his solicitor shall
to attend. bill not attend at the time appointed for the hearing of
~::.e di.mi.· the cause, his bill shall be dismissed with cost.

.
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SEC. 3ol. If the defendant shall not attend at the Del't failiq to
time appointed for the hearing of the cause. the bill, attend,court to
. answer. replication. documents, and proofs shall be mate decree.
read, the witnesses examined, and the court thereupon shall make such decree as they shall think
equitable and just.
SEC. 35. Any person having the possession of land, Suita concern·
and claiming title thereto. may institute a suit against in,laud IDa,
any other person setting up a claim thereto, for the be iuatltated.
purpose of determining who is the real owner thereof.
SEC. 36. If the petitioner shall substantiate his Caae ID wbicb
title to such land, the defendant shall be decreed to defendaut .bail
release to the complainant all claim thereto, and to b~ ~bar~ed
pay the costs of the whole proceeding. But if the W I COl'.
defendant by his answer shall disclaim all the title
to such land and give a release to the petitioner, the
defendant shall be entitled to costs unless the court Wbenenlitled
shall otherwise order and decree.
to COlli.
SEC. 37. Where a decree shall be made against Petitioner lDay
any defendant, upon whom the summons shall not be required to
have
been personally served "
thec
court
issuseeurit,ln
.
e before
rta
llive
n
ca.ea.
109 process to compel the performance of such
decree, may require the petitioner to give security,
in such sum as they may direct, conditioned that the
said petitioner will abide and perform any order or
decree of the court, obtained by said defendant in
the manner hereinafter provided.
SEC. 38. If no security be given as aforesaid, the II DO Itcuril,
estate and effects of such defendant may, by orderalven, properof the court, be. sequestered under the directio~ of::e :~::!~I:~.
the court, to abide such order as they may thmk
proper respecting the same, in case the said defendant do not improve the opportunity provided in the
next succeeding section.
SEC. 39. In case such defendant, his heirs, devisees, Del't,bilbeir.,
executors, administrators, or assigns, as the case may &c .• ~a, be
require, shall within six months after being notified :~:~~t~~i:~n_
of the decree aforesaid, and within two years after al petition.
such decree shall have been made,' petition the court Subaequent
to set aside said decree, and payor secure to be paid proceedinll.
such costs as the court may think proper to direct,
then in such case the person so petitioning may be
permitted to appear and answer the complainant's
original petition, and such proceedings shall thereupon be had as if said ddendant had appeared in
due season and no decree had been made; but the Title of a boliO
title to any real or personal estate the subject of the~ purcbuer
former decree, which by it, or in consequence of it, :~~ to beafleet-
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shall have passed into the hands of a 1xm4.fUk purchaser. shall not be affected by any proceedings
under this section.
De!'t may file
SEC. 40. Or such defendant may, within the times
bis petition for aforesaid, file his petition in the said court for an
anaccount.&c. account and settlement of the amount which was
really due and owing to the complainant at the
time of the decree, and to compel the said complainant to refund what he may wrongfully have recovered
and received. together with interest from the time of
the receipt thereof with costs of suit. In either of
the cases mentioned in this or the preceding sections,
the court may make such final decree in the premises
as justice requires.
De!'t failiog to
SEC. 41. In case neither of the measures provided
adopt either
in the two preceding sections be adopted and pur~ea8tUr~. de· sued by the defendant within the times therein prefir:e:. e con· scribed, the decree shall be confirmed, which confirmation shall relate back to the time of making such
decree, and such decree shall be executed and performed as in cases where the defendant shall have duly
appeared.
.
Decree to have
SEC. 42. A decree of a court of chancery shall
the force of a have the same operation, force, and effect, from the
judgment at
time of its being pronounced, as a judgment at law.
~~itlon. an·
SEC. 43 It shall not be necessary to enroll any
swer. aDd all decree or dismission in a court of chancery, but im~the, proceed· mediately after any decree shall have been pro~~ ~o bf k' nounced the petition, answer, and all other proceedo~ce'.n c er Sings in the cause shall be attached together by the
clerk of the court and filed in his office, together
with a fair engrossed copy of such decree or dismission, and also the report and decretal order
therein, but without any recital of the pleadings;
and after the same is signed by the court, the clerk
shall annex it to the petition, answer, and pleadings,
which shall be of the like effect as if the same had
been enrolled.
Party failing
SEC. 44. When a decree shall be made for a conto comply wltb veyance, release, or acquittance in any court of
decree tor con· chancery and the party against whom the said denyance.re·
h 11'
f '1
1 h
. h by t h e time
.
le.se or acquit· cree s a pass al s to comp y t erewlt
tance.
appointed, such decree shall be considered and
taken in all courts of law and equity to have the
same operation and effect and be as available as if
the conveyance, release, or acquittance had been
executed conformably~to such decree.
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SEC. 45. Where a decree in chancery is made in Wbere decree
relation to any real estate lying in a different county to be recorded
from that wherein such decree was rendered, said to operate as a
. or d er to operate as a l'Jen upon suc h rea 1lien.
d ecree, m
estate, must be recorded in the office of the register
of deeds in the county where the real estate shall be
situated.
SEC. 46. Whenever a bill shall be filed for a fore- Decree for sale
closure of a mortgage, the court may decree a sale of mortgaged
of the mortgaged premises, or such part thereof as premises.
may be sufficient to satisfy the mortgage.
SHC. 47. All sales of real estate under the decree Sales of real
of a court of chancery shall be made by the sheriff eltale to be
of the county where the premi!\es lie, unless other- ;:ade by sber·
wise directed in said decree.
.
SEC. 48. Deeds shall thereupon be executed by By whom
the person conducting such sale. which shall be valid deeds shall be
and binding against all persons who are bound by executed.
the decree ot the court.
SEC. 49. The proceeds of such sale, after payment Proceeds to be
of the debt and costs. shall be brought into court for brought into
the use of the person who may be entitled thereto, court.
subject to the order ot the court.
SEC. 50. If such proceeds shall be insufficient to If proceeds in·
satisfy said debt and costs, the person conducting lufficient eu·
such sale shall return that fact to the court, and ~utlon ma),
thereupon execution may issue against any property Isue.
of the defendant as in actions at law.
SEC. 51. No suit in chancery shall abate by reason Suit nol to
of the death of some of the complainants or defend- abate by ~eath
ants where the cause of action will admit ot sur- of partleuf .
. 'h'IP; b
cause of action
vlvors
ut 'm case t he death 0 f suc h persons lurvlVI!.
shall be suggel"ted and satisfactorily shown to the
court, the said suit shall proceed in tavor of or
against the survivors as the case may require.
SEC. f,2. If the cause of action will not admit of Proceedings
survivorship, the suit (in case of the d~ath ot a de- wben cau,e of
fendant) shall abate only as to the persons so dying action .. iII not
i'
of our·
as a f oresal'd ,an d t h
e comp
amant may procee d admit
vivorlblp.
without reviving the suit against the representatives
of the deceased. or against any other person who
shall have become interested therein by reason of
such death, but no order or decree of the court shall
bind a person not a party thereto.
SEC. 63. But if the complainant prefers making In wbat case
the representatives of the deceased party, or any court may ur'
other person who shall have become interested
in deudult
t? d
atan re"I.e •
· no
consequence of suc h deat h,a party to suc h SUit,
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petition of revivor shall be necessary, but the court
may order the suit to stand revived.
Partin ID ID'
SEC. 54:. If the representatives of the deceased
tereat falllDIr to party, or the parties in interest by reason of such
::~' :~~ . death, shall not appear and put in their answer, or
of~e ec ere signify their disclaimer of the suit within the time
. to be fixed by the court, the complainant may cause
their appearance to be entered, and in such case the
answer of the deceased pllrty, if one shall have been
put in, shall be deemed the answer of the new
parties aforesaid, and if no such answer shall have
been put in, the petition of the complainant shall be
taken as confessed against such new parties as
aforesaid.
WheD persoD.
SEC. 55. If any of the complainants shall die
IDterested may pending a suit wherein the cause of action shall not
be eDte~ed aa survive, the persons interested by such death may.
complaIDIDt..
.
.
be
on a ffid'
aVlt t hereo f an d motion
10 open court,
entered as com'plainants in the suit, and may be
permitted to amend the petition as their interests
may require upon the payment of the costs occasioned by such amendment. To this amendment
the defendants shall answer, and the suit shall proceed as in ordinary cases.
Failing to do
SEC. 56. In case the persons interested, in conse10, aunl"IDIr quence of the death of one of the complainants
complalDaDt aforesaid shall not within ninety days after such
bow to proceed.
'
•
death cause themselves to be entered as complalOants, as provided in the rreceding section, then the
surviving complainant, i there be one, may insert
his name as complainant in the suit and the cause
shall proceed as In ordinary cases.
Rule. for pro·
SEC. 57. The courts may make rules for proceedceedIDg•• IDd ings in taking a petition as confessed, and also for
ID wbat cues the proceedings necessary to entitle either party to
a decree or order of such court against the opposite
party by default, in every case not otherwise provided for by law.
Powertomate,
SEC. 58. The court from time to time may make.
ameDd. or reo alter, amend, or revoke any rule of practice so as to
yote rule. of obviate doubts, advance ]'ustice, and expedite suits.
practice.
in the said court, provided the same be not contrary
to law.
Orders of refeSEC. 59. Any judge in vacation may make orders
reace to a mu' of reference to a master in any cause depending in
ter ID vacatloD. chancery which is ready for such reference but the
Notice to t h e .
.'
0PPollte party. party applylOg for such order must have given reasonable notice to the opposite party, or his solicitor,
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of the time and place at which the application for
such order will be made.
SBC. 60. The said courts shall have power to en- Power to eDforce their decrees and orders by attachment, force decreea
sequestration, or by such final process against the ~ attacbmeDt.
property or person of the defendant as may be had .
on a jUdgment at law.
SEC. 61. Such process shall be obeyed, executed,lD wbat maDand returned, by the sheriff or other officer to whom Der procea. to
it shall have been directed, in like manner and be executed
. cases 0 f aad returDed.
. as IS
. provi'de d In
un d er t he same pena 1ties
process issuing from a court of law.
SEC. 62. In all casc::s where judgments at law or Wbat IDter.ltl
decrees in chancery may have been obtained and may bClubject·
rendered a~ainst
any person'
who
shall.
not have ed
to tbe.
pay.
.
meDt
of Jude'
property su Ject to levy on execution sufficient to meDt.or desatisfy such jUdgment or decree, but who may have creea
any equitable interest in real estate, or any interest
or stock in any incorporated company, or any
money, contracts, judgments, decrees, debts, or
choses in action, due to him, or which may become
due, or moneys, goods, and effects in the hands or
possession of any person or body corporate, the
same may be subjected in chancery to the payment
of such judgment or decree.
SBC. 63. Applications may be made to the ApplicatloDI
court, in the county where such judgment or decree tocourtfortbat
was rendered, or where said lands lie, to subject all purpOle.
or any of the interests enumerated in the preceding
section to the payment of the judgment or decree
aforesaid, according to the usual course of proceeding and known usages of courts of chancery.
SEC. 64. The said courts shall decree sales and Court. to deenforce all necessary transfers and conveyances to cree .alel aDd
vest in any person purchasing or taking under such eDforce tbe De'
cessary
. 'h t, tit
. 1e, an d .Interest 0 f t he sal'd fer
11 t e
d ecree, a
h rig
•. &tc,traDI'
debtor in the interests sold or the subject of the decree, at the time of the service of process in such
case. to be held in the same manner such debtor
held the same.
SBc.65. The sale of all equitable interests in real Salel of equlestate shall be conducted as far as practicable in the table IDterelt•.
same manner as is provided by law for the sale of
real estate.
SEC. 66. Where a suit in chancery is brought for Writ of atthe recovery of any money or damages, a writ of tacbmeDt.
attachment may be issued under the same circumstances and upon like conditions as in actions at
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law; and the proceedings against garnishees and in
all other respects shall. as far as the nature of the
case will admit, be :nade to conform to the corresponding proceedings in actions at law.
Part)' aggriev·
SEt:. 67. Any party complaining of any decree
ed may appeal made by a district court, may appeal therefrom to
to supreme ct. the supreme court within thirty days from the time
such decree shall have been entered in the minutes
of the court.
Notice to op·
SEC. ti8. Every such appeal shall be made by
pOlite party, serving notice thereof on the solicitor of the opposite
and clerk.
party, and on the clerk of the court where the decree was entered.
Clerk to certl·
SEC. 69. Upon being served with such notice,
fy forthwith. said clerk shall forthwith certify up to the clerk of
the supreme court all the papers and proofs in the
cause, which may be in his possession together with
a transcript of the record in the cause.
Not to stay
SEC. 70. Such appeal shall not operate as a stay
proceedings of proceedings upon the decree, unless the appellant
unleBlappel· will give security in such sum as a judge of the
lant
rit), give seeu· supreme court s h a II d'Irect, con d·'
Itlone d to pay,
.
satisfy, and perform the decree or final order of the
supreme court, and all costs, in case the decree or
final order of the district court shall be affirmed.
SEC. 71. If such decree or final order shall be af11 deeree al·
firmed. court firmed as aforesaid. the supreme court may award
may award
such damages against the appellant as they may
dam.es.
think proper, not exceeding twenty-five per cent on
the amount of the money or other subject matter of
such decree.
SEC. 72. No lien created by the decree of a district
No lien to be
vacated b)'
court shall be vacated or removed by the appeal
luch appeal. aforesaid, but shall remain until the final adjudication of the cause in the supreme court.
Petitions for a
SEC. 73. Petitions for a rehearing shall be signed
rehearing.
by counsel and preferred within thirty days after
the making of an order on the hearing; and the
prayer of such petitions shall be allowed at the discretion of the court that made the said order, or of
a judge thereof if in vacation.
Petition forre· SEC. 74. Any person who was a party to a decree
view wltbln of a court of chancery, his heirs, executors, or adfive yea,..
ministrators, may file a petition for a review of the
proceedings in which such former decree was renClered, at any time within five years next after rendering such decree.
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SEC. 75. If the petition for a review be broughtcuelnwbleh
upon errors of law appearing in the body of the de-It ma, be filed
cree or proceedings themselves, it may be filed as alorlliual.
an original proceeding in chancery as a matter of
course.
SEC. 76. But if the petition for review be brou~ht In wbicb It
upon the discovery of new matter since the hearmg ma, be filed
on the former decree, it shall only be filed with the witb leaye of
leave of the court to which the same is exhibited. court.
SEC. 77. In either case the court, on motion, may Coart Jaa, Ita,
at their discretion stay their proceedings on the proceedlnp.
former decree until the further order of the court,
or until a final decree is made on the petition for
review.
SEC. 78. The motion to stay proceedings must be Wben motion
made at the term at which the petition for review is to be .. ade for
exhibited and (with leave) filed, or if filed in vaca. tbat parpose.
tion, then at the next succeeding term.
SEC. 79. If rroceedings are decreed to be stayed, If Ita,ed, sethe court shal require security to be first given as curlt' to be
in case of appeals.
liyen.
SEC. SO. If proceedings are not stayed by order of Unot Ita,ed,
the court, the party against whom such former decree former decree
was rendered shall fully comply therewith, and the to be complied
.security
. COition
wltb. petl.
court may, I'f t h ey d
eem'It necessary, require
for costs to be given on the petition for review.
tlon for rnlew.
SEC. 81. The several district courts, or any judge Writs of Inof the supreme court, in vacation, may grant writs junction.
of injunction in cases allowed by the general usages
of courts of equity.
.
Sac. 82. In all casel the person making application Securit' to be
for an injunction must give sufficient security in such IiYen b, appll·
amount as the court or judge shall direct, conditioned cant.
that the complainant will compensate the defendant
for all damages he may sustain in consequence of the
injunction having been granted without sufficient
cause.
Sac. 83. If the injunction be to stay proceedings If to Ita, proat law, the bond, in addition to the requirements of ceedln,. at
the preceding section shall be conditioned to pay law, condition
all money and costs' due or to become due to the of bond.
plaintiff at law.
Sac. 84. The writ of injunction may be directed Teet and .....
and tested like a summons, and served by the vice of writ.
proper officer in the same manner as a summons.
SEC. 85. If such injunction be disobeyed, the court Attacbment
or judge by whom it was granted may direct an ma, iu.e for
attachment to be issued to bring the person guilty contempt.
18
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of the contempt forthwith before the said court or
judge; and unless sufficient cause to the contrary be
then shown, the offending party may be punished
Fiae and lID- by fine not exceeding two hundred and fifty dollars,
prlsoameat. and by imprisonment until the offender shall give
to said court or judge satisfactory security that he
will do so, or until he be otherwise legally discharged.
SEC. 86. After filing his answer, the defendant at
MotloJa to die
10lYe DjIlDC- any general or special term may move for a dislioD or to dis- solution of the injunction, or he may move to dismiss
'Di•• proceedthe proceedings without filing such answer.
JDII'S.
SEC. 87. The court upon the motion to dissolve
Alidaylt, by
complllDRDt. may receive affidavits on the part of the complainant,
and may make such order in the premises as they
may deem llroper.
COllrt may reo
SEC. 88. The court in continuing or dissolving the
qllire secllrity injunction may require such security from either
from eltber party, or impose such other terms and conditions, as
part,.
may be deemed just and equitable.
SEC. 89. Either of the district courts, or any judge
Wrl.. of !If
_to
of the supreme court, may grant writs of M ea:«&t to
prevent the departure of any defendant out of this
Territory, until security be given to perform the
decree in the cause then pending: the amount and
sufficiency of such security to be determined by any
such court or judge.
SEC. 90. No such writ shall be granted but upon
PetltioD and
.lidult.
petition filed, with an affidavit annexed of the truth
of the allegations contained in said petition.
SEC. 91. This writ being in the nature of equitable
ID wbat calel
writ to be
bail, shall not in general be granted upon a legal
granted.
demand, nor under circumstances dissimilar to those
which would entitle the plaintiff to bail at law.
SEC. 92. I f the defendant by his answer shall satWrit may be
dilcbarred If isfy the court or judge aforesaid that there is no
del't giye le- reason for his restraint, or if he shall give security to
carlt" &:c.
perform the decree, the writ may be discharged,
otherwise he shall be committed to jail in the same
manner as when arrested by virtue of a capiatJ.
PetitioDI to
SEC. 93. Petitions in chancery for the purpose of
perpetuale lei' perpetuating testimony shall set forth ~pecially the
tlmOD,.
subject matter relative to which such evidence is to
be taken, and the names of the parties if known to
the complainant, but if not known they shall be described as accurately as possible. Such parties shall
be brought into court like defendants in other cases.
Namel aDd ID- SEC. 94. Previous to the order for taking depositerroll'atorlelto tions to perpetuate testimony, the party applying
be filed.
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therefor shall file with the court the names of the
witnesses and the interrogatories to be propounded
to each. The other party may file cross interroga- Croat iDter·
tories. All which shall be forwarded to the person rOlfatorle. ma,
who is to take the depositions, and returns made in be filed.
the same manner as provided for taking depositions
in suits at law already pending.
SEC. 95. The original depositions, or a certified DepositloD. to
copy thereof, shall be evidence in any suit in law or be eyldeDce.
equity which may be thereafter litigated between
the parties to such petition, or their privies, relative
to the subject matter thereof, provided the deponent
cannot be obtained to testify.
SEC. 96. After filing a petition in chancery to Furtber properpetuate testimony, or otherwise, and upon proof ceed1np ID rethat either party will be in danger of losing the tes- ~~::::. to depotimony of any witness by death, removal, or bodily
.
infirmity, and also that the other 'party has received
reasonable notice of the time and place of making
the application, the court, or any judge thereof in
vacation, may make and cause to be filed among the
records in such cause an order for taking the deposition thus sought for and deemed necessary, in such
manner as the said court or judge shall deem proper;
and in case such witness cannot be procured at the
regular time of taking testimony in the cause, or if
he shall then be incapable of testifying on account
of mental or bodily infirmity, such deposition shall
have the same force and effect as though it had been
taken in the ordinary manner.
ApPROVED, January 23, 1839.

COURTS.
AN ACT to autborlze tb. holdlq of the District Courtlln tbe couDty of
JellerloD.
SEC. 1. Be it enI1Ated by the Oowncil and HOU8e of

RepresentatiW8 of the Territo7"!J of IWJa, That the Dlltrlct court.

time of holding the district courts, in the county of In JefterloD co.
Jefferson, shall commence on the Thursdays pre- Time of boldceding the times of holding the district courts in IDIf tb...me
the county of Henry.
preacrlbed.
ApPROVED, January 25, 1839.
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COURTS.
AD Act defiDlq Crimea aDd PulabmeDb.

Be it enacted by tM Council and HQUM of
Code of crlml- Repre8e1l.tatiVe8 of tM Territory of luwa, That the
Dal jurllpru- following shall, from and after the first day of June
~e:: eetah- next, constitute the code of criminal jurisprudence
I.
of the Territory of Iowa.
FIRST DIVISION.

OffenC88 agaimt tM

pet'8lWIt8

of mdiv-idua18.

MURDER.
SEC. 1. Murder shall consist in the unlawful killing of a human being in the peace of the United
States, with malice aforethought either expressed or
implied. The unlawful killing may be perpetrated
by poisoning, starving, drowning, stabbing. shooting, or by any other of the various forms or means
by which human nature may be overcome and death
thereby occasioned.
Espr.a malice SEC. 2. Express malice is that deliberate intention
defined.
unlawfully to take away the life of a fellow creature,
which is manifested by external circumstances
Punlabment. capable of proof. The punishment of any person
convicted of the crime of murder shall be death.
Malice ImpliSEC. 3. Malice shall be implied when no considered.
able provocation appears, or when all the circumstances of the killing show an abandoned and malignant heart.
DefinitloD.

MANSLAUGHTER.
DefinltiOD.

SeE. 4. Manslaughter shall consist in the unlawful killing of a human betng without malice express
or implied, and without any mixture of deliberation.
It must be voluntary, upon a sudden heat of passion,
caused by a provocation apparently sufficient to
make the passion irresistible, or involuntary, in the
commission of an unlawful act or a lawful act without due caution or circumspection.
Volulltar,
SEC. 5. In cases of voluntary manslaughter there
lDualaaabter, must be a serious and highly provoking injury inflicted upon the person killing, sufficient to excite
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an irresistible passion in a reasonable person, or an
attempt by the person killed to commit a serious
personal injury on the person killing.
SEC. 6. The killing must be the result of that Must be tbe resudden, violent impulse of passion supposed to be lult of ylolent
irresistible, for if there should appear to have been paulon.
an interval between the assault or provocation given
and the killing, sufficient for the voice of reason and
humanity to be heard, the killing shall be attributed
to deliberate revenge, and punished as murder.
SEC. 7. Involuntary manslaughter shall consist in IDYoluntarJ
the killing of a human being without an intent so to lDanllaqhter
do, in the commission of an unlawful act, or a lawful defined.
act which probably might produce such a consequence in an unlawful manner. Pf'()'/)ided alway8,
That when such involuntary killing shall happen in
the commission of an unlawful act, which in its consequences naturally tends to destroy the life of a
human being, or is committed in the prosecution of
a felonious intent, the offence shall be deemed and
adjudged to be murder.
SEC. 8. That in order to make the killing either Wbat sball
murder or manslaughter, it is requisite that the per- constitute tbe
son die within a year and a day after the stroke re- kll1lq eltber
. d or t he cause 0 f d eat h a d mlDlstere
..
d·
lDurderorlDucelve
i \0 t h e .lauabter.
computation of which lime, the whole of the day on
which the hurt was done or cause of death administered shall be reckoned the first. Every person
convicted of the crime of manslaughter shall be
punished by imprisonment for a term not exceeding PunlsblDeDtfor
five years, and fined not exceeding one thousand lDanllaqbter.
dollars.
JUSTIFIABLE HOMICIDE.
SEC. 9. Justifiable homicide shall consist in the Definition.
killing of a human being in necessary self defence,
or in defence of habitation, property, or person,
against one who manifestly intends or endeavors by
violence or surprise to commit a known felony, such
as murder, rape, robbery, burglary, and the like,
upon either person or property, or against any person or persons who m'lnifestly intend or endeavor,
in a violent, riotous, or tumultuous manner, to enter
the habitation of another for the purpose of assaulting or offering personal violence to any person
dwelling or being therein.
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SEC. 10. A bare fear of any of these offences, to
prevent which the homicide is alledged to have been
committed, shall not be sufficient to justify the killing. It must appear that the circumstances were
sufficient to excite the fears of a reasonable person,
and that the party killing really acted under the influence of those fears, and not in a spirit of revenge.
KIUIDC aDother
SEC. 11. If a person kill another in self-defence. it
iD s.lf defeDce. must appear that the danger was so urgent and
pressing that in order to save his own life, or to prevent his receiving great bodily harm, the killing of
the other was absolutely necessary; and it must appear also, that the person killed was the assailant,
or that the slayer had really and in good faith endeavored to decline any further struggle before the
mortal blow was given.
ID wb.tcueaD
SEC. 12. If an officer, in the execution of his office
~lIicer Iball be in a criminal case, having legal process, be resisted
Justified.
and assaulted, he shall be justified if he kill the assailant. If an officer or private person attempt to
take any person or persons charged with murder,
rape, burglary, robbery, arson, perjury, forgery,
counterfeiting, or other crime denominated felony by
the common law, and he or they be resisted in the
endeavor to take the person or persons accused, and
to prevent the escape of the accused by reason of
such resistance he, she, or they be killed, the officer
or private person so killing shall be justified: Provid«l, That such officer or private person, previous
to such killing, shall have used all reasonable efforts
to take the accused without success, and that from
all probability there was no prospect of being able
to prevent injury from such resistance and the consequent escape of such accused person or persons.
SEC. 13. Justifiable homicide may also consist in
Uuyoldable
Dece••lt,..
unavoidable necessity, without any will or desire,
and without any inadvertence or negligence in the
party killing. An officer, who in the execution of
public justice puts a person to death in virtue of a
Judgment of a competent court, shall be justified.
Provided, That the officer in the performance of his
duty must proceed according to the sentence of the
court and the law of the land.
Bare fear Dot
lullicieDt to
jUltif, tbe act.

EXCUSABLE HOMICIDE.
DefillilioD.

SEC. 14. Excusable homicide, by misadventure, is
when a person is doing a lawful act without any in-

....
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tention of killing, yet unfortunately kills another; as
where a man is at work with an axe, and the head
flies off and kills a bystander; or where a parent is
moderately correcting a child, or master his servant Inltancn.
or scholar, or an officer punishing a criminal, and
happens to occasion death. it shall be only misadventure, for the act of correction was lawful; but if a
parent or master exceed the bounds of moderation,
or the officer the sentence under which he acts, either
in the manner, the instrument, or quality of punishment, and death ensue, it will be manslaughter,
or murder, according to the circumstances of the
case.
SEC. 15. All other instances, which stand upon AI to otber inthe same footing of reason and justice as specified in stllllen.
section fourteenth of this act, shall be considered as
excusable homicide.
SEC. 16. The homicide appearing to be justifiable 11 bomlclde ellor excusable, the person or persons indicted shall, cUlable. penon
upon his, her, or their trial, be fully acquitted and to beacqultted.
discharged.
DUELLING.
SEC. 17. If any person shall challenge another to GI.ln(l', acceptfight a duel. or shall accept of a challenge to fight a 10(1', or bearlq
duel, or shall knowingly be the bearer of a challenge acballeqe,&c.
for the purpose aforesaid, or shall be a second to
any person who fights a duel. or shall aid, assist or
promote any duel, every such person so offending,
upon conviction thereof, shall forfeit and pay a sum
not exceeding two thousand dollars, nor less than
five hundred dollars, and shall moreover be rendered Punllbmeot.
incapable of holding or bein~ elected to any office
of profit, trust, or emolument, either civil or military, in this Territory, or of voting at an election
within the same.

ATTEMPT TO POISON.
SEC. 18. Every person who shall wilfully and Pol.onlq.
maliciously administer, or cause to be administered
to or taken by any person, any poison or other
noxious or destructive substance, with the intention
to cause the death of such person, and being duly
convicted thereof, shall be punished by imprison- Punilbmeot.
ment for not less than two years, nor more than
twenty years; and every person who shall administer, or cause to be administered or taken, any such

.--
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Wbell dolUl to
procare IDls-

c.rrl....
PllllisblDellt.

poison, substance, or liquid, with the intention to
procure the miscarriage of any woman being with
child, and shall thereof be duly convicted, shall be
imprisoned for a term not exceeding three years,
and fined in a sum not exceeding one thousand dollars.

MAYHEM.
M.ybelD.

PanllblDellt.·

SEC. 19. If any person or persons within this territory, on purpose, shall unlawfully cut or bite off
the ear or ears, or cut out or disable the tongue, put
out an eye, or slit, cut, or bite off the nose or lip, or
in anywise injure either of the members aforementioned, with intent to maim or disfigure such person,
or shall cut, bite, or disable, any limb or member of
any person, or shall shoot at, or stab with any
weapon, with voluntary purpose to maim or injure
such person in any member before mentipned, then
and in every such case the person or persons so offending, their counsellors, aiders, or abettors. knowing of and privy to the offence aforesaid, shall, on
conviction, be imprisoned not exceeding ten years,
and fined not exceeding three thousand dollars.

RAPE.
R.pe la tb,
SEC. 20. Every male person
case of a cblld. the age of fourteen years and

PanllblDent.

Kapeln tbe
c.se of. woIDID.

PanllblDent.

of this territory of
upwards. who shall
have carnal knowledge of any female child under the
age of ten years, either with or without her consent,
shall be adjudged guilty of the crime of rape, and
upon conviction thereof, shall be punished by imprisonment for a term of not less than twenty years,
and may extend to life.
SEC. 21. Any rerson above the age of fourteen
years, who shal have carnal knowledge of any
woman forcibly and against her will, shall be
deemed guilty of a rape, and. upon conviction thereof, shall be punished by imprisonment not exceeding ten years, and fined not exceeding five hundred
dollars.

CRIME AGAINST NATURE.
CrllDe against
n.tare.
PaRlablDent.

SEC. 22. The crime against nature, either with man
or beast, shall subject the offender to be punished
by imprisonment for not less than than two years,
nor more than twenty years.
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ASSAULT WITH INTENT TO COMMIT MURDER, &0.

SEC. 23. If any person or persons in this territory Allallit wltb
shall make an assault upon another with an intent to Intent to mur·
commit murder, rape, mayhem, robbery, or larceny, der, &c.
he, she, or they, so offending, on conviction thereof,
shall be punished by imprisonment not exceeding PIIIIl.bment.
twenty years, and fined not less than fifty dollars, nor
more than two thousand dollars. An assault with a
deadly weapon, instrument, or other thing, with an Wltb Intent to
intent to inflict upon the person of another a bodily 1~lct bodily
injury, where no considerable provocation appears, InJury.
or where the circumstances of the assault show an
abandoned and malignant heart, shall be adjudged
to be a high misdemeanor, and any person who shall
be duly convicted thereot shall be fined in any sum Pllnl.hment.
not exceeding one thousand dollars, and imprisoned
for a term not exceeding three years.

FALSE IMPRISONMENT.
SEC. 24. False imprisonment shall consist in an Definition.
unlawful violation of the personal liberty of another,
by confinement or detention without sufficient legal
authority. Any person, convicted of false imprisonment, shall be fined in any sum not exceeding two
thousand dollars, and imprisoned not exceeding two Pllnishment.
years.

KIDNAPPING.
SEc.25. If any person or persons shall forcibly steal, Kidnapping.
take, or arrest any man, woman, or child, in this territory, and carry him, or her, into another country,
state, or territory, or who shall forcibly take or arrest
any person or persons whatsoever with a design to
take him, or her, out of this territory, without having
legally established his, her. or their claim according to the laws of this territory, or of the United
States, shal'l, upon conviction thereof, be punished Punllhment.
by a fine not exceeding one thousand dollars, and by
imprisonment not exceeding ten years.

20
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SECOND DIVISION.

Ort1M8 and offenC68 against lwJJitatiMuJ, &C.
ARSON.
SEC. 26. If any person or persons shall wilfully and
maliciously burn or cause to be burned, or shall wilbamt, &c.
fully and knowingly aid or assist in burning or causing to be burned, any dwelling house, malt house,
office, shop, barn, stable, storehouse, stillhouse. factory, mill, pottery, or other building, the property of
any other person, or any church, meeting house,
school house, state house, court Rouse, work house,
jail, or other public building, or any boat or other
water craft, or any bridge on any public highway. or
erected across any of the waters of this territory,
Punishment. such person or persons, upon conviction thereof, shall
be punished by imprisonment for a term not exeeding ten years, and shall be fined not exceeding ten
thousand dollars.
Selliq fire
SEC. 27. Every person who shall wilfully and maliwith Intent to ciously set fire to an)' of the buildings or other propbura.
erty described in the foregoing section, with intent
to burn or destroy the same, shall be guilty of a high
Punllbment. misdemeanor, and, upon conviction thereof, shall be
imprisoned for a term not exceeding five years, and
be fined in any sum not exceeding one thousand dolu d~atb enlue, lars ; and should the life of any person or persons be
offender deem- lost in consequence of any such burning as aforesaid,
ed 1I;lIty of
or by intent to burn as specified in this section. such
mur er.
offender or offenders shall be deemed guilty of murder. and shall be indicted and punished accordingly.
Barnlnlfor cau-

Ilag to be

BURGLARY.
Burlflary.

Punishment.

SEC. 28. If any person or persons shall, in the night
time, wilfully and forcibly break open and enter, or
wilfully and maliciously without force (t,he doors or
windows being often left open), enter into any dwelling house, kitchen. office, shop, storehouse, warehouse, still house, mill, factory, water craft, church,
or meeting house, with intent to commit murder,
robbery. rape. mayhem, larceny, or other felony, he,
she, or they, so offending, shall be deemed gUilty of
burglary, and, on conviction thereof, shall be fined
not exceeding one thousand dollars, and be imprisoned not exceeding seven years.
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SEC. 29. If any person or persons, so breaking or If property be
entering any dwelling house, or any of the buildings Itolea by bura
or vessels srecified in the foregoing section, shall iar .
actually stea therefrom any money, goods, or chattels, he, she, or they, so offending, shall, on conviction thereof, moreover be fined in treble the value of
the property stolen, one-third part of which shall go
to the party from whom the same was stolen, and the
other two-thirds to the use of the territory, and be Pualsbmeat.
imprisoned not exceeding seven years.
SEC. 30. If the person or persons, so breilking and If persoaal vloentering any d welling house or houses and plac( s lence be comaforesaid, shall commit, or attempt to commit, any mitted.
personal abuse, force, or violence, or shall be armed
with any dangerous weapon or weapons, as clearly
to indicate a violent intention, he, she, or they, so
offending, upon conviction thereof, shall moreover Paaisbmeat.
be imprisoned not exceeding seven years, in addition
to the former punishment.
SEC. 31. And if the death of any innocent person If deatb enlue.
shall ensue from the breaking and entering any house
or water craft as aforesaid, in any of the instances
as aforesaid, the perpetrators, and the accessaries
before the fact, shall be deemed guilty of murder,
and punished with death.
Pualsbment.
THIRD DIVISION.

0rimetJ and offences relative to pro-perty.
ROBBERY.
SEC. 32. If any person or persons shall feloniously Robbery.
and forcibly take any money, goods, chattels, or
effects, from the person of another, in the field or
highway, or any other place, he, she, or they, so
offending, shall be deemed gUilty of robbery, and,
upon conviction thereof, shall be fined in a sum not Pualsbmeat.
exceeding one thousand dollars, and imprisoned for
a term not exceeding twenty years, and the property,
if found, shall be restored to the person or persons,
from whom it was taken.
SEC. 33. Whosoever shall commit such robbery with Robbery witb
personal abuse or violence, or be armed at the time penoaalabase.
with any dangerous weapon, so as clearly to indicate &c.
an intention of violence, he, she, or they, so offend- Puallbmeat.
ing, upon conviction thereof, shall be imprisoned not
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exceeding five yea,rs, in addition to punishment in
section thirty-two.
If deatb enlue.
SEC. 34. And if the death of any innocent person
offnder deelD- should ensue from such robbery, the perpetrators
ed c: llt y of
thereof, and the accessaries before the fact, shall be
lDur er.
deemed guilty of murder, and punished with death.
LARCENY.
Larceny.

PunllblDnt.

SEC. 35. If any person or persons shall steal from
any other person or persons, or from the dwelling
house or other houses, or from any boat or water
craft, of any person or persons, any money, goods,
wares, or merchandize, or any other personal property or thing whatsoever, he, she, or they, so offending, shall be deemed guilty of larceny, ana. upon
conviction thereof, shall, for the first offence, restore
to the owner the thing or thin~s stolen, and pay to
him the value thereof, and, if the thing stolen be not
restored, shall pay to him, her, or them, double the
value thereof, and shall be fined in any sum not
exceeding double the value of the thing stolen, and
shall be imprisoned for a term not exceeding five
years, nor less than one year.
HORSE STEALING.

Horse IteaUnc.

Punl.blDent.

SEC. 36. If any person or persons shall steal from
any other person or persons within this Territory,
any horse, mare, gelding, mule, or ass, he, she, or
they, so offending, shall, on conviction thereof, be
fined not exceeding five hundred dollars and moreover shall be imprisoned for a term not exceeding
ten years.
HOG STEALING.

HoC IteaUnc.
SEC.
allerilll' lDarkl, or pig,
&e.

Punl.blDen!.
ProyllO.

37 Any person who shall steal any hog, shoat,
or mark or alter the mark of any hog, shoat,
or pig, with an intention of stealing the same, for
every such offence, upon being thereof duly convicted, shall be fined in any sum not exceeding one
hundred dollars, and moreover shall be iiJ::1soned
for a term not exceedin~ five years: Proo' ,nevertheless, That nothing herein contained shall be so
construed as to prevent any person from marking or
killing his own unmarked hogs which may be running at large with others in his own mark.
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RECEIVING OR PURCHASING STOLEN
GOODS.
SEC. 88. Every person who for his own gain, or to RecelylllC .toprevent the owner or owners from again possessing len coods.
his property, shall buy, receive, or harbor stolen
goods, or anything the stealing of which is larceny,
or property obtained by robbery, or burglary, knowing the same to have been so obtained, shall, upon
conviction thereof, be punished by imprisonment for Punlsbment.
any term not less than one year, nor more than ten.
No person convicted of larceny, or of buying, harboring, or receiving goods or other things obtained by
larceny, burglary, or robbery, shall be condemned
to imprisonment, unless the money or property
stolen, bought, or received, shall amount to five
dollars: Provided, That it shall be the duty of the
court in all such cases. where the amount of property Wbere tbe pro·
stolen, bought, or received, shall be less than five pertJ atolen
dollars, to condemn the prisoner or prisoners guilty
:e I~I~.
of such stealing, buying, harboring, or receiving, to la:: ve 0
be imprisoned for a term not exceeding two years.
SEC. 39. All property obtained by larceny, rob- Property ob·
bery, or burglary, shall be restored to the owner or tained by lar·
owners " and no sale whether in food faith on the eeDY.
&te., to b.
reltored
part of the purchaser or not, shal divest the owner
of his right to such property. Such owner may
maintain his action not only against the felon, but
against any person in whose possession he, she, or
they may find the same.

::all

OFFICERS EMBEZZLING MONEY, &c.
SEC. 40. Every servant, officer, or person em- Ollieer. embez·
ployed in any public department, station, or office, zlillC money,
of the government of this Territory, or any county &te.
therein, or in any office of a corporate body, who shall
embezzle, steal. or secrete, or fraudulently take and
carry away, any money, goods, chattels, effects, book
or books of record, or accounts, bond or bonds,
promissory note or notes, bank bills or notes, or any
other writing or security for the payment of money
or property, of whatever description it may be, it being the property of said Territory, county, or corporate body, shall, on conviction, be punished by imprisonment for a term not less than one year nor Pam.bmeDt.
more than ten years, and shall be fined not exceeding two thousand dollars.
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DESTROYING AND EFFACING DEEDS, &c.
Fraudulently
destroying pa-

pen. &c.

Punishment.

SEc.4L Every person who shall fraudulently or
maliciously tear, burn. efface, cut, or in any other way
destroy any deed, lease. bond, will, or any other writing sealed, or any bank bill or note, check or warrant for the payment of money, or other writing or
security for the payment of money, or the delivery
of goods, or any certificate or other public security
of this Territory, or of the United States, or any of
them, for the payment of money, or any receipt,
acquittal, release, defeasance, or discharge, of any
debt, suit, or other demand, or any transfer or assurance of money, 'jtock. goods, chattels, or other property, or any letter of attorney or other power, or any
day-book or other book of account, or any agreement or contract whatsoever, with intent to defraud,
prejudice, or injure any person or body corporate,
upon conviction thereof, shall be fined in any sum
not exceeding one thousand dollars, and be imprisoned for a term not less than one year, nor more than
five years.

REMOVING LAND MARKS.
Alteriq or reo
moylngland
marks.
Punishment.

SEC. 42. Every person who shall knowingly, maliciously, and fraudulently, cut, fell, alter, or remove
any certain boundary tree, or other allowed land
mark, to the wrong of his neighbor or any other person. shall, on conviction thereof, pay a fine not exceeding one hundred dollars, or be imprisoned for a
term not exceeding three months.

CLERKS AND APPRENTICES SECRETING
PROPERTY, &c.
SecretiqpropSEC. 43. If any
ertywlth Inwhether bound or
tenttodelraud. bill or note, goods

clerk, apprentice, or servant,
hired, to whom any money, bank
or chattels, shall be entrusted or
delivered by his or her master or mistress. and go
away with the said money, bank bill, note, goods or
chattels, or any part thereof, with intent to steal the
same, and defraud his or her master or mistress
thereof, contrary to the trust or confidence in him
or her reposed by his or her said master or mistress,
or, being in the service of his or her said master or
mistress, shall embezzle the said money, bank bill,
note, goods or chattels, or any part thereof, or other,
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wise shall convert the same to his or her own use
with like purpose to steal the same, every such person, guilty of so offending, shall be deemed guilty of
larceny and be punished accordingly.
BAILEE CONVERTING PROPERTY TO HIS
USE.
SEC. 44. If any bailee of money, bank bills, goods Ball•• eoayert·
or chattels, shall convert the same to his or her use, lag mODeY,Bee.,
with an intent to steal the same, he or she shall be to bll own ule.
deemed guilty of larceny in the same manner as if
the original taking had been felonious, and, on conviction thereof, shall be punished as in case of larceny.
LODGERS EMBEZZLING PROPERTY.
SEC. 45. If any lodger shall take away, with intent Lodprs em·
to steal, embezzle, or purloin, any bedding, furniture, bezzliDUoods.
goods or chattels, which may be furnished in or
with his or her lodgings, he or she shall be deemed
guilty of larceny, and, on conviction, shall be punished accordingly.
MISPRISION OF FELONY.
SEC. 46. If any person or persons, having PuDllbmeatlor
knowledge of the actual commission of the crime mllprliloa of
of wilful murder, or other felony, within this Terri- feloay.
tory, shall conceal, and not as soon as may be disclose or make known the same to some jud6re or
justice of the peace within the said Territory, on conviction thereof, such person or persons shall be
adjudged guilty of misprision of felony, and shall be
imprisoned not exceeding three years, and fined not
exceeding five hundred dollars.
FOURTH DIVISION.

Forging and Oounf.erfeiting.
SEC. 47. If any person or persons within this Ter- Forgery
ritory shall falsely make, forge, or counterfeit, or
.
willingly aid or assist in falsely making, forging, or
counterfeiting, any record or other authentic matter
of a public nature, or any charter, letters patent,
deed, lease, indenture, writing obligatory, will,
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PUDisbment.

testamcnt, codicil, annuity, bond, covenant, bank bill
or notc, post note, check, draft, bill of exchange, contract, promissory note, due bill for the payment of
money or property, power of attorney, county order,
or any accountablc receipt, or any order or request
for the payment of money or the delivery of goods
or chattels of any kind, or for the delivery of any
instrument of writing, or acceptance, release, or discharge, for any debt, account, action, suit, demand,
or other thing personal or real, or shall counterfeit,
or forge the seal or handwriting of another, with
intent to damage and defraud any person or persons,
body politic or corporate, whether the said person
or persons, body politic or corporate, reside in or
belong to this Territory or not, or shall utter, publish,
pass, or attempt to pass as true and genuine, any of
the above named falsc. altered, forged or counterfcited writings, specified and described, or any other
false, altered, forged or counterfeited writing, with
intent to prejudice. damage, or defraud any person
or persons, body politic or corporate, whether thc
said pcrson or persons, body politic or corporate,
reside in this Territory or not, evcry person so offending shall be deemed guilty of forgery, and, upon conviction thereof, shall be fined in any sum not exceeding one thousand dollars, and be imprisoned not
exceeding ten years.
COUNTERFEITING COIN.

SEC. 48. Evcry person who shall counterfeit any
of the species of gold or silver coin now current, or
that hereafter may be current in this Tc'rritory, or
shall pass or give in payment such counterfeit coin,
or permit, cause, or procure the samc to be altered
or passed, with intention to defraud any person or
persons, body politic or corporate, knowing the same
to bc counterfeit, shall be deemed guilty of counterfeiting, and, upon conviction thereof, shall be fined
PUDllbm"Dt for in any sum not excecding two thousand dollars, and
counterfeitlq. be imprisoned not less than threc years, nor more
&c.
than ten years.

Gold orsilver
coiD.

PERSONS WITH COUNTERFEIT NOTES IN
POSSESSION.
HuinW ID PO"
se~.loD coun"

SEC. 49. Every person in this Territory who shall
havc in his or her possession, or shall receive from
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any other person, any forged promissory note or terfelt notel or
notes, or bank bill for the payment of money, with billa wltb Inintention to utter or pass the same , or to permit, tent
to utter or
put tbe lame.
cause, or procure the same to be uttered or passed,
with intention to defraud any person or persons,
body corporate or politic, whether such person or
persons, body corporate or politic, reside in or belong
to this Territory or not, knowing the same to be
forged or counterfeited, or shall have or keep in
possession any blank or unfinished note, or bank
bill, made in the form or similitude of any promissory
note or bill for payment of money, made to be issued
by any incorporated bank or banking companr in
this Territory, or elsewhere, with intention to fil uf.
and complete such blank and unfinished note or bil ,
or to permit or cause or procure the same to be filled
up and completed in order to utter or pass the same,
or to permit or cause or procure the same to be
uttered or passed to defraud any person or persons,
body politic or corporate, whether in this Territory
or elsewhere, upon conviction thereof, shall be fined P1III1.bment.
in a sum not exceeding one thousand dollars, and
imprisoned at hard labor not exceeding the term of
five years.

HAVING IN POSSESSION FICTITIOUS
NOTES, &c.
SEC. 50. Every person who shall make, pass, utter, Maldnc. putor publish, with an intention to defraud any other lac. &c•• lidlperson or persons, body politic or corporate, either
b~".
in this Territory or elsewhere, or with the like inten- no • c.
tion shall attempt to pass. utter, or publish any
fictitious bill, note, or check, purporting to be the
bill, note, or check, or other instrument of writing,
for the payment of money or property, of some bank,
corporation. co-partnership, or individuals. where in
fact there shall be no such bank, corporation, copartnership, or individual in existence, the said per·
son, knowmg the said bill, note, check, or instrument of writing, for the payment of money or
property, to be fictitious, shall be deemed guilty of
the crime of forgery, and, on conviction thereof, PUDlabment.
shall be fined not exceeding five hundred dollars,
and be imprisoned not exceeding five years.

t10:
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HAVING IN POSSESSION DIES FOR
COUNTERFEITING.
Makiq or
SEC. 5L If any person or persons in this Territory
bavlq appara- shall make, or knowingly have in possession, any
tus !or conter- die or dies plate or plates or any apparatus paper
feltln&:.
' .'
, •
"

PURisbmeat.

metal, machane, or other thlDg whatever, made use
of in counterfeiting the coin now or hereafter to be
made current in this Territory, or in counterfeiting
bank notes or bills, whether such bank be situate in
this Territory or not, upon conviction thereof, shall
be fined not exceeding three hundred dollars, and
imprisoned not exceeding two years, nor less than
one year. and all such dies, plates, apparatus, paper,
metal, machines, intended for the purpose aforesaid
shall be destroyed.

COUNTERFEITING PUBLIC SEALS.
DefaclllC M
counterfeiting
public seat •.

Punlshraent.

SEC. 52. If any person or persons shall fraudulently. forge, deface, corrupt, or counterfeit, the great
seal of this Territory. the seal of any court or public
officer by law entitled to have and use a seal, and
shall make use of the same, or shall forge or counterfeit the signature of any public officer, or shall
unlawfully and corruptly, and with evil intent, affix
any of the said true seals to any commission, deed,
warrant, pardon, certificate, or other writing, or who
shall have in possession or custody any such counterfeited seal, and shall wilfully conceal the same,
knowing it to be falsely made and counterfeited. and
ahall be duly convicted thereof, shall be fined not
exceeding five hundred dollars, and be imprisoned
not exceeding seven years.

TESTIMONY.
)n trial. I . f.SEC. 53. On the trial of any person for forging any
gery proof by bill or note, purporting to be the bill or note of some
cbarter not ne- incorporated company or bank, or for passing, or
cessary.
attempting to pass, or having in possession with in-

Competst
witnesses.

tent to pass, any such forged bill or note, it shall not
be necessary to prove the incorporation of such bank
or company by the charter or act of incorporation,
but the same may be proved by general reputation.
iEC. 54. Persons of skill shall be competent witnesses to prove that luch bill, or note, or other writing, is forged or counterfeited.
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FIFTH DIVISION.
Orim& and o.ff'6'M68 against pu1Jlic jU8tic6.

PERJURY AND SUBORNATION OF PERJURY.
SEC. 55. If any person shall wilfully and corruptly Perjury.
commit perjury, or shall by any means procure any
persGn to commit corrupt and wilful perjury, on his
or her oath or affirmation, in any suit, controversy,
matter, or cause depending in any of the courts of
this Territory, or in any depositions taken pursuant
to the laws of the same, every person so offending,
and being thereof convicted, shall be imprisoned not Punl.bmeDt.
exceeding five years, and fined not exceeding one
thousand dollars, and be thereafter rendered incapable of giving testimony in any of the courts of
this Territory.
PERJURY CAUSING DEATH.
SEC. 56. If any person or persons shall by wilful Wba promand corrupt per)ury, or subornation of perjury, pro_lqCODylctloD
cure the conviction of any innocent person charged of IDDOC:D~
with murder, he, '3he, or they, so offending, shall be
':ur.
deemed gUilty of murder, and upon conviction there- der.
of, shall suffer the punishment of death.

::.r::

BRIBERY.
SEC. 57. If any person or persons shall directly or Bribe to m)'
indirectly give any sum of money, or any other bribe, Judee. jUltice
present, or reward, or any other thini to obtain or or member of
procure the opinion, judgment, or decree of any tbel...latl.e
Judge, or justice of the peace, acting within this Terri- a..embl)'.
tory, or to corrupt, induce, or influence such judge,
or Justice of the peace, to be more favorable to one
party than to the other, in any suit, matter, or cause,
depending or to be brought before him or them, or
shall directly or indirectly give any sum of money,
present, or reward, or any promise, contract, obligation, or seeurity, for the payment or delivery of any
money, present, or reward, or other thing, to procure
or influence the vote of any member of the legislative assembly of this Territory, or to induce or influence any member ot the legislative assembly to be
more favorable to one side than the other, on any
questioD, election, matter, or thing, pending or to be
brought before the legislative assembly, or either
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PllulebmeDt.
Bribe to procare appolDt·
:eDt to office.

c.

PaDi.hmcnt

house thereof, the person so giving any bribe, present, or reward, promise, contract, obligation, or
security, with intent and for the purpose aforesaid,
and the judge, justice of the peace, or member of the
legislative assembly, who shall in anywise accept or
receive the same, shall be deemed guilty of bribery,
and, on conviction, shall be fined not less than one
hundred dollars, nor more than one thousand dollars.
SEC. 58. If any person shall directly or indirectly
give any sum of money, or any bribe, present, or reward, or any promise. contract, obligation, or security, for the payment of any money, present, or
reward, or any other thing, to any judge, justice of
the peace, sheriff, coroner, clerk, constable, jailor,
attorney general for the Territory. district attorney,
member of the legislative assembly, or other officer
ministerial or judicial (but such as are allowed by
law), with intent to induce or influence such officer
to appoint any person to office, or to execute any of
the powers in him vested, or perform any duty of
him required with partiality or favor, or otherwise
than is required by law, or in consideration that such
officer hath appointed any person to office, or exercised any power in him vested. or perform any duty
required, with partiality or favor, or otherwise contrary to law. the person so giving, and the officer so
receiving. any money, bribe, present, reward. promise,
contract. obligation, or security, with intent or for
the purpose or consideration aforesaid. shall be
deemed guilty of bribery, and, on conviction thereof,
shall be fined not less than two hundred dollars, nor
more than five hundred dollars, and moreover shall
be imprisoned not more than three years.

ATTEMPT TO BRIBE.
Attempt to
bribe.

SEC. 59. If any person or persons shall offer or
attempt to bribe any member of the legislative assembly, judge, justice of the peace, sheriff, coroner,
clerk, constable, jailor, attorney general, or other
ministerial or judicial officer of this Territory, in any
of the cases mentioned in either of the two preceding sections, and every member of the legislative
assembly, judge, justice of the peace. sheriff, coroner,
clerk, constable, jailor. attorney general, district attorney, or other ministerial or judicial officer, who
shall propose or agree to receive a bribe in any of
the cases above mentioned in either of the two pre-
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ceding sections, shall, on conviction thereof, be fined PUDlsbmeat.
in a sum not exceeding five hundred dollars, nor less
than one hundred dollars.
SEC. 60. If any judge, justice of the peace. sheriff,Ollcersembercoroner, clerk, recorder, or other r.ublic officer, or zllaaor falalany person whomsoever, shall stea , embezzle, alter, ~aa recorda.
corrupt, withdraw, falsify, or avoid, any record, pro- c.
cess, charter, gift, grant, conveyance, bond, or contract, or shall knowingly and wilfully take off, discharge. or conceal, any issue, forfeited recognizance,
or other forfeiture, or shall (orge. deface, or falsify
any document or instrument recorded, or any registry, acknowledgement, certificate, or shall alter, deface, or falsify any minute, document, book, or any
proceeding whatsoever, of or belonging to any public office within this Territory, the person so offending, and being thereof duly convicted, shall be fined PUDlsbmeat.
in any sum not exceeding three thousand dollars.
and imprisoned not exceeding three years: Prooid6d. Proylso.
That such imprisonment shall be left at the discretion of the court.
JAILOR WHEN GUILTY OF OPPRESSION.
SEC. 61. Every jailor, when guilty of inhumanity Oppr..sloD by
or oppression to any prisoner under his care or cus- jailor.
tody in this Territory, upon conviction thereof, shall
be fined in any sum not exceeding five hundred dol- PUDllbmat.
la.rs. and be removed from office.
.
OBSTRUCTING EXECUTION OF PROCESS.
SEC. 62. If any person or persons shall knowingly Rulstlaa 011·
and wilfully obstruct, resist, or oppose any officer of cerllldllcbarre
this Territory in serving or attempting to serve or of bll dot)'.
execute any mesne process, or warrant, or any rule
or order of any of the courts of this Territory, or
any other legal or judicial writ or process whatsoever, or shall assault, beat. or wound any officer or
other person, duly authorized, in serving or executing any writ, rule, order, process, or warrant aforesaid, every person so offending in the premises shall,
on conviction tbereof, be imprisoned not exceeding PualsbmeDt.
two years. and fined not exceeding three hundred
dollars: Provided, If any officer or person whomso- Proylso.
ever shall assault or beat any individual under color
of his commission or authority, without lawful necessity for so doing. he shall, on conviction, suffer the
same punishment.
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RESCUE AFTER CONVICTION.
SEC. 63. If any person or persons shall, by force or
otherwise, set at liberty or rescue any person who
shall have been found guilty or convicted of 'any
crime the punishment of which is death, such person,
PaalabmeDt. on conviction thereof, shall be punished by imprisonment not exceeding five years, nor less than one
year; and if any person or persons shall set at liberty or rescue any pers9n who shall have been found
gUilty or convicted of any crime the punishment of
which is imprisonment, whether such person be in
Wbere tbe
custody of an officer or in jail, the person so offendCODylcted per· ing on conviction thereof. shall be sentenced to the
IOD would bave same punishment that would have been inflicted OD
luffered I m p r ! · .
l'b
SODmeat.
the person so set at I erty or rescued
R..cueo( COD'
vic ted perIODS.

RESCUE BEFORE CONVICTION.
Before CODylc'
tIOD.

PUDlsbmeDt.

SEC. 64. If any person or persons in this Territory
shall set at liberty or rescue any person who before
conviction stands chafl~ed or committed for any capital offence, or any cnme punishable by imprisonment, such person so offending shall, on conviction
thereof, be fined in any sum not exceeding one
thousand dollars, and imprisoned for a term not exceeding three years.
RESCUE FROM CIVIL PROCESS.

From clyil pro·
ce...
FIDe.

SEC. R5, If any person or persons shall rescue or
set at liberty any person, in legal custody on civil
process, such person shall, on conviction, be fined in
any sum not exceeding double the sum forwhich said
civil process issued.
ASSISTING PERSONS IN JAIL TO ESCAPE,&c.

Aldlqprl.oD'
erato e.cape.

SEC. 66 If any person shall aid or assist a I?risoner, lawfully committed or detained in any jail for
any offence against this Territory, or who shall be
lawfully confined by virtue of any civil process, to
make his or her esca.ee from jail, though no escape
be actually made, or If any person shall conveyor
cause to be delivered to such prisoner any disguise,
instrument, or arms, proper to facilitate the escape
of such prisoner. any person so offending, although
no escape or attempt to escape be actually made

•
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shall, on conviction, be punished by fine not exceeding five hundred dollars, nor less than one hundred PUDlshmO:Dt.
dollars. and imprisoned for a term not exceeding
two years.

AIDING IN AN ATTEMPT TO ESCAPE.
SEC. 67. If any person or persons shall aid any InaUempt to
person to attempt to escape, or shall rescue or at- escape.
tempt to rescue any prisonerfrom the custody of the
sheriff. deputy sheriff, coroner, constable, officer. or
other person, who shall have the lawful custody of
such prisoner, every person so offending shall. on
conviction thereof, be fined not exceeding one thou- PunilhmeDt.
sand dollars, and imprisoned not exceeding one year.

OFFICER SUFFERING PRISONER TO ESCAPE
BEFORE CONVICTION.
SEC. 68. If any sheriff, coroner. jailor. keeper of a Eltapc before
prison. or, other officer or person whatever, having CODylctioD.
any rrisoner in his legal custody, before conviction,
shal voluntarily or negligently suffer or permit such
prisoner to escape or go at large, every such officer
or person so offending shall, on conviction thereof,
be fined in any sum not exceeding one thousand dol- PUDishment.
lars, and imprisoned in the county jail for any term
not exceeding six months.

OFFICER REFUSING TO ARREST, &c.
SEC. 69. If any sheriff, coroner, keeper of a jail. Penh.eDt of
constable, or other officer, shall wilfully refuse to re- officer for refacei\'e or arrest any person charged With a criminal slDg to arreat,
offence, then such sheriff, coroner, jailor, constable, &:c.
or other officer, shall, on conviction, be fined not exceeding two hundred dollars, nor less than fifty dollars, and iml?risoned not exceeding six months in
the common Jail.

COMPOUNDING CRIMINAL OFFENCES.
SEC. 70. If any person shall take money, goods, CompoundlDg
chattels. lands, or other reward, or promise thereof, lor off~nce••
to compound any criminal offence, such person or
persons, on conviction thereof, shall be fined in FIDe.
double the sum or value of the thing agreed for or
taken; but no person shall be debarred from taking Proviso.
his goods or property from the thief or felon, or
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receiving compensation for the private IDJury occasioned by the commission of any such criminal
offence.
CONSPIRACY.
COD.plracy.

PaDlsbmmt.

SEC. 71. If two or more persons shall conspire or
agree, falsely and maliciously to charge or indict any
person for any criminal offence, each of the persons
so offending shall, on conviction, be fined in any sum
not exceeding one thousand dollars, and imprisoned
not exceeding one year.
EMBRACERY.

Attem pt to IDf1aeDce jurorl
corruptly.

PaDilbmeDt.

SEC. 72. If any person in this Territory shall procure any juror to take money, gain, or profit, or shall
corruptly influence any juror by persuasion, promises, entreaties,'or by any other improper means, or
shall threaten or menace any juror for the purpose
of influencing him corruptly to one side, such person,
on conviction thereof, shall be fined not exceeding
five hundred dollars, and imprisoned not exceeding
two years. And any juror convicted of taking
money, gain, or profit, or corruptly being influenced
as aforesaid, shall suffer the like punishment, and be
forever disqualified to act as a juror in this Territory.
COMMON BARRATRY.

EDcoaragiq
lultl or quarrels.

PuDilbmeDt.

SEC. 73. If any person or persons in this Territory
shall wickedly and wilfully excite and stir up any
suits or quarrels between the people of this Territory.
either at law or otherwise, with a view to promote
strife and contention, every such person so offending shall be deemed to have committed the crime of
common barratry, and, upon conviction thereof, shall
be fined in any sum not exceeding three hundred
dollars, and if he be an attorney and counsellor at
law, he shall be suspended from the practice for any
time not exceeding six months.
EXTORTION.

ElItortloD.

SEC. 74. If any judge, justice of the peace, sheriff,
coroner, constable, clerk, or other officer of this Territory, ministerial or judicial. shall wilfully or corruptly receive or take any fee or reward to execute
or do his duty, except such as is or shall be allowed
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by law, or if any such officer shall wilfully or corruptly ask or demand, as a condition precedent to
the performance of his duty as such officer, any fee
or reward, except such as shall be allowed by law,
every such officer so offending shall be deemed
guilty of extortion, and on conviction thereof, shall PUDllbment.
be fined in any sum not exceeding two hundred dollars.

SENDING THREATENING LETTERS, &c.
SEC. 75. If any person shall knowingly send or Menacel wltb
deliver any letter or writing threatening to accuse Intent to estort
another of a crime or misdemeanor, or to expose or money, &c.
publish any of his infirmities or failings, with intent
to extort money, goods, chattels, or other valuable
things, or threatening to maim, wound, or kill, or to
burn or destroy his or her house or other property,
or to accuse another of his or her infirmities or failings, though no money, goods, chattels, or valuable
thing be demanded, such person or persons so offending shall, on conviction, be fined in a sum not Punllbment.
exceeding five hundred dollars, and imprisoned not
exceeding one year.

SIXTH DIVISION.
Offences agaimt the puU·ic peace and tranquillity.

DISTURBING THE PEACE.
SEC. 76. If any person, at late or unusual hours of Dllturbiq tbe
the night time, maliciously or wilfully disturb the peKe at nlrbt.
peace or quiet of any neighborhood or family by
loud or unusual noises, or by tumultuous and offensive carraige, threatening, traducing, quarrelling,
challenging to fight, or fighting, every person convicted thereof shall be fined not exceeding one hun- Punlsbment.
dred dollars, or imprisoned not exceeding six months,
or both, at the discretion of the court.

PERSONS ASSEMBLING TO DISTURB THE
PEACE, &c.
SEC. 77. If two or more persons assemble for the PenoDi meet·
purpose of disturbing the peace, or committing any Inr for an un·
unlawful act, and do not disperse. on being desired JawfaJ purpole.
or commanded so to do by a judge, justice of the &c.

n
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Punisbment.

peace, sheriff, coroner, constable, or other public officer. every such person so offending shall be fined
in any sum not exceeding one hundred dollars. or
imprisoned not exceeding six months, or both by fine
and imprisonment, at the discretion of the court.
AFFRAY.

PersoDI Kullty
of an affray to
be fined.

SEC. 78. If two or more persons shall, by a~ree
ment, fight in a public place. to the terror of the citizens of this Territory, the person or persons so offending shall be deemed guilty of an affray, and shall
be fined not exceeding one hundred dollars, nc.r less
than ten dollars.
ROUT.

Rout.

PUDisbment.

SEC. 79. If two or more persons shall meet to co
an unlawful act, upon a common cause of quarrel,
and make advances towards it, they shall be deemed
guilty of a rout, and, on conviction, shall be severally fined in a sum not exceeding seventy dollars, or
imprisoned not exceeding six months.
RIOT.

Riot.

Punisbment.

SEC. 80. If two or more persons actually do an
unlawful act with force or violence against the person or property of another. with or without a common cause of quarrel, or even do a lawful act in a
violent and tumultuous manner, every person so
offending shall be deemed guilty of a riot, and. on
conviction thereof, shall be fined not exceeding two
hundred dollars, or imprisoned not exceeding six
months, or both, at the discretion of the court.
DUTY OF JUDGES, OFFICERS, &c.

Wben perlonl
SEC. 81. Whenever two or more persons shall be
meettocommlt assembled as aforesaid, and proceeding to commit
tbe offencel
any of the offences specified in the foregoing sections
IPeclfibedl·1olli. of the sixth division, it shall bt: the duty of all judges,
cers a a com-..
f t h e peace, s h'ff
..
. 1
mand tbem to Justices 0
erl s, an d a 11 mlDlstena
dlaperae.
officers, immediately upon actual view, or as soon

as may be upon information, to make proc:1amation
in the hearing of such offenders, if silence can be
obtained, commanding them, in the name of the
United States, to disperse and depart to their several
homes or lawful employment; and if upon such
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proclamation, or when silence cannot be obtained,
such persons so assembled shall not disperse and
depart as aforesaid, it shall then be the duty of the
judges, justtces, sheriffs, and other ministerial officers,
respectively, to call upon persons near, and of abilities,
and throughout the county if necessary, to be aiding Aidlfnecma.
and assisting in dispersing and taking all persons ry.
assembled as aforesaid, and all military officers and
others, called upon as aforesaid, are hereby required
and directed to render assistance and full obedience
in this behalf, upon the penalty ot twenty dollars
each, for every neglect or refusal when neglected
as aforesaid, and commitment in case of the nonpayment of such fine. If any of the persons unlawfully assembled shall be killed, maimed. or otherwise
injured. in consequence of resisting the judges or If deatb or In·
others in dispersing and apprehending, or in attempt- jur, enlue oli·
ing to disperse and apprehend them, the said judges. cerl to be beld
"
'"
I 0 ffi cers, .rulltle...
Justices
0 f t h e peace, s h
en' fs,fmlDlstena
and others acting by their authority, or the authority
of any of them, shall be holden guiltless.

LIBEL.
SEC. R2. If any person shall attempt by malicious Maliciouldedefamation, expressed either by printing, or by signs, 'amalion.
pictures, or the like, to blacken the memory of one
who is dead, or to publish the natural defects of one
who is alive, and thereby to expose him or her to
public hatred, contempt, or ridicule, every such person so offending, whether writer or publisher. upon
conviction, shall be fined in any sum not exceeding Punisbment.
five hundred dollars, or. imprisoned· not exceeding
two years, or both, at the discretion of the court.

SEVENTH DIVISION.

Olenca against pulJlic mmality, ltSalth. &c.
BIGAMY.
SEC. 88. If any person or persons within this Bl.rama,.
Territory, being married, orwho shall hereafter marry,
do at any time marry any person, the former husband
or wife being alive, every such person so offending
shall be deemed guilty of bigamy, and, upon conviction thereof, shall be fined in a sum of not more Punilbment.
than five hundred dollars, nor less than one hundred
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Provisoes.

dollars, and be imprisoned at hard labor for a term
not exceeding five years, and thereafter be rendered
infamous, and be incapable of giving testimony, or
holding any commission, civil or military, in this
Territory. Nothing herein contained shall extend
to any person whose husband or wife shall have been
continually absent from such person for the space of
five years together, prior to the said second marriage, and he or she not knowing such husband or
wife to be living within that time. Also nothing
herein contained shall extend to any person that is
or shall be at the time of such second marriage divorced by lawful authority from the bands of such
former marriage, or to any person where the former
marriage hath been by lawful authority declared
void.
SINGLE PERSONS MARRYING, &c.

Slagle person.
SEC. 8~. If any man or woman, being unmarried,
marryinIC ~u.· shall knowingly marry the husband or wife of another,
band or Wife of such man or woman shall, on conviction thereof, be
another.
fined not exceeding five hundred dollars, and impris-

oned not more than one year.
ADULTERY AND FORNICATION.
Personlliviag
In adultery or
fornication.
Punishment.
Proviso.

SEC. 85. Any man or woman who shall live together in an open state of adultery or fornication, or
adultery and fornication, shall, on conviction thereof,
be fined not exceeding three hundred dollars, and
imprisoned not more than one year: Provid6d, however, That it shall be in the power of the party or
parties offending, to prevent or suspend the prosecution by their intermarriage, if such marriage can be
legally solemnized, upon the payment of the costs of
such prosecution.
PERSONS GUILTY OF LEWDNESS, &c.

Open lewdneu
SEC. 86. If any person shall be guilty of open
or other .public lewdness, or other notorious act of public indecency
IndecenCies.
tending to debauch the public morals, or shall main-

tain or keep a lewd house or place for the practice
of fornication, or shall keep a common, ill-governed,
and disorderly house for the encouragement of idleness, gaming. drinking, fornication, or other misbehavior, every such person shall, on conviction, be
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fined not exceeding two hundred dollars, or impris- PlIIIilbment.
oned not exceeding one year, or both, at the discretion of the court.

PERSONS OBSTRUCTING PUBLIC ROADS, &c.
SEC. 87. If any person in this Territory shall ob- ObltractlDg or
struct or injure, or cause or procure to be obstructed Injariq blrbor injured, any public road or highway, or common ",I,ltreetl,
' brt'd ge, or brldres, ac,
street or a 11 ey 0 f any town, or any pu bl IC
causeway, or public river, or stream declared navigable by law, or shall continue such obstruction so as
to render the same inconvenient or dangerous to
pass, or shall erect or establish any offensive trade,
or manufactory, or business. or continue the same
after it has been erected or established, or shall in
anywise pollute any water course, lake, pond. marsh,
or common sewer, or continue such pollution so as
to render the same offensive or unwholesome to the
county, town, village. or neighborhood thereabouts;
every person so offending shall, upon conviction
thereof, be fined not exceeding one hundred dollars. Fine,
and every such nuisance may, by order of the district
or proper court before whom the conviction may
take place, be removed and abated by the sheriff of Nallece to be
the proper county; and any inquest and judgment abated,
thereon, had under the provisions of any law authorizing a writ of ad quod damn'tllln. shall be no bar to a
prosecution under this act. '

PERSONS DISINTERRING THE DEAD.
SEC. 88. If any person shall open the grave or Disinterment
tomb where the body or bodies of any deceased per- of tbe dead,
son shall have been deposited (except such as have
committed suicide), and shall remove the body or remains of any deceased person from the grave or place
of sepulture, for the purpose of dissection, or any surgical or anatomical experiment, or for any other purpose, without the knowledge and consent of the near
relatives of the deceased, or shall in any way aid,
assist, counsel, or procure the same to be done. every
such person so offending shall, on conviction, be
fined not less than one hundred dollars. nor more Fine
than five hundred dollars: Provided. That this sec- Proviso.
tion shall not be so construed to prevent any person
from removing the dead body of their deceased relations, or intimate friends, to any other place of sepulture that he or she may think proper.
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VOTING MORE THAN ONCE AT ELECTION.
for yotlq
ore than once
at an election.

SEC. 89. If any person. being an elector, shall vote
more than once at any election which may be held
by virtue of any law of this Territory, he shall, on
conviction thereof, be fined in any sum not exceeding one hundred dollars.
REFUSING TO]OIN POSSE COMITATUS.

Fine forrefulIq to aid In

110"'-""·
'VI, &c.

SEC. 90. Every male person above the age of eighteen years who shall neglect or refuse to aid and
assist, or join the po886 comitatus, or power of the
county, for the purpose of taking or arresting any
person against whom there may have issued any civil
or criminal process, or shall neglect and refuse to aid
and assist in retaking any person who, after having
been arrested or confined, may have escaped from
such arrest or imprisonment, or shall neglect and refuse to aid and assist in preventing any breach of
the peace, or the commission of any criminal offence,
being thereto lawfully required by any sheriff, coroner, constable, judge, justice of the peace, or other
officer concerned in the administration of justice,
shall, upon conviction, be fined in a sum not less than
twenty dollars, nor more than seventy-five dollars.
DEFACING NOTICES.

If any person shall intentionally deface,
tear down, or destroy, in whole or in part,
y ~r tranSscript, or extra~t fTrom .or of any law
:::;~:t~;~~· !lny cO Pu
,
of the OIted tates, or of thiS ern tory, or any
proclamation, advertisement, or notification, set up
at any place in this Territory, or by order of any
court, such person, on conviction, shall be fined in a
sum not less than ten dollars, nor more than sevenProyllo.
ty-five dollars, at the discretion of the court: Provided, That this section shall not extend to defacing,
tearing down, obliterating. or destroying any law,
proclamation, publication. advertisement, or notification, after the time, for which the same was by law
or order of the court to remain set up, shall have expired.
Fine for oblit·
SEC. 91.
eratlnl' or de· obliterate,
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EIGHTH DIVISION.
Offence8 committed by Oll«l.tB, Swindler8, cbc.

FRAUDULENT CONVEYANCES.
SEC. 99. All and every person who shall be a party Connyance,
to any fraudulent conveyance of lands, tenements, bond, lult, ltc.,
or hereditaments, goods, or chattels, or any right or wltb Intent to
.
.
.
. defraud.
IDterest
Issumg
out 0 f t he same, or to any bon d ,SUit,
judgment, or execution, contract, or conveyance had,
made, or contrived, with intent to deceive and defraud others of their just debts, damages, or demands,
or who, being parties as aforesaid, at any time shall
avow, maintain, justify, or defend the same or any of
them as true, and done, had, or made in good faith,
or upon good consideration, or shall sell, alien, or
assign any of the lands, tenements, hereditaments,
goods, chattels, or other things before mentioned, to
him. her, or them, conveyed as aforesaid. or any part
thereof, he, she. or they so offending shall, on convictior.. thereof, be fined in a sum not less than two P ....bmeDt.
hundred dollars, nor more than one thousand dollars,
and shall moreover be imprisoned at hard labor for
a term of not less than two years, nor more than five
years, and all such conveyances, as aforesaid, shall
be declared null and void, and the person making
the same for the purpose aforesaid shall forfeit and
pay double damages to the party injured,

SWINDLERS.
SEC. 93. If any person by false representation of )(_y,lI'ood.,
his own respectability, wealth, or mercantile corres- ltc.,fraudulentpondence and connections, shall obtain a credit, and Iy obtained.
thereby defraud any person of money, goods, chattels, or any valuable thing, or if any person shall·
cause or procure others to report falsely of his honesty, wealth, or mercantile character. and by thus
imposing upon any person obtain credit, and thereby
fraudulently get into possession of goods, wares, or
merchandize, or any valuable thing. every such
offender shall be deemed a swindler, and, on conviction, shall be sentenced to return the property so Punishment.
fraudulently obtained, if it can be done, and shall be
fined in a sum not less than one hundred dollars, nor
more than one thousand dollars, or imprisoned at
hard labor not less than two years, nor more than
five years, or both, at the discretion of the court.
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CHEATS.
Cbeat..

Pulliabmezlt.

94. If any person or persons shall knowingly
and designedly, by any false pretence or pretences,
obtain from any other person any chose in action,
money, goods, wares, chattels, effects, or other valuable thing whatever, with intent to cheat or defraud
any such person of the same, every person so offending shall be deemed a cheat, and, upon conviction,
shall be fined in a sum not less than one hundred
dollars, and imprisoned not less than six months, nor
more than two . years, and shall be sentenced to restore the. property so fraudulently obtained, if it can
be done.
SEC.

FRAUDULENTLY SELLING LANDS A SECOND TIME.
SEC. 95. Any person, after once selling, bartering, or disposing of any tract of land, claim, or
~i:;::~:~: town lot, or executing any. bond or agreement for
defraud.
the sale of any lands, claIms, or town lots. who
shall again knowingly and fraudulently sell, barter,
or dispose of the same tract or tracts of land,
claim, or town lot or lots, or any part thereof, or
shall knowingly and fraudulently execute any bond
or agreement to sell, barter, or dispose of the same
lands, claims, or lots, or any part thereof, to any
other person or persons for a valuable consideration,
every such offender, upon conviction thereof, shall
PUDI.bment. be fined not exceeding five hundred dollars, or imprisoned not exceeding three years, or both, at the
discretion of the court.

Selliq land..
clalml. or lots.

COMMON CHEATS.
Falle wei&,bts
or meaure..

Punisbment.

SEC. 96. If any person in this Territory shall knowingly sell by false weight or measures, or shall knowingly use false measures at any mill in taking toll for
grinding corn, wheat, rye, or other grain, he or she
shall be deemed a common cheat, and, on conviction,
shall be fined not less than one hundred dollars, nor
more than five hundred dollars, and be imprisoned
not exceeding two years.
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NINTH DIVISION.
Fraudtden.t and rnoliciou8 mi8chief.
DESTROYING HOUSES, &c.
SEC. 97. If any person shall wilfully or maliciously Wilful or macut down, break down, level, demolish, or otherwise !ldoul deltruedestroy , or dama~e any bridge"
embankment
or mill tlOD of brld8es
b o u s e l Ike
dam, or break or estroy the windows or doors of any
,.
dwelling house, or in anywise injure any house or
houses, or shall set fire to, or burn, or destroy, or procure or cause to be burnt or destroyed, any barrack,
cock, crib, rick, or stack of hay, corn, wheat, oats, barley, or other grain of any kind, or shall cut down, girdle, or destroy any fruit tree, or shade tree, or shall
cut, pull down, burn, or delltroy any gate post, railing,
or fence, or shall pull down, burn, or destroy any pile
of wood, boards, or plank, or other lumber, or shall
overturn any cart, wagon, or other carriage, or shall
run them into sloughs, holes, or other places, or shall
cut loose or set adrift any canoe, ferry-fiat, boat, or
other vessel, for mischief, or shall unlawfully, wantonly, wilfully, or maliciously, kill, wouhd, disfigure,
or destroy any horse, mare, filly, colt, or gelding, or IDjurlD" or deany bull, ox, steer, bullock, cow, heifer, or calf or any Itroylq useful
sheep or lamb, or any hog, dog, or any other useful aDlmals.
animal, being the prol?erty of another, every person
so offending, on conViction, shall be fined not ex- PUDllbmeut.
ceedin~ two hundred dollars, or imprisoned not
exceedmg four months, or both, at the discretion of
the court.

DESTROYING PUBLIC JAIL.
SEC. 98. If any person shall wilfully and intention- FIDe for deally break down, pull down, or otherwise destroy, or Itroylq or IDinjure, in whole or in part, any public jail, or other !ur:q public
place of confinement, every person so offending shall, Ial.
upon conviction, be fined in any sum not exceeding
five thousand dollars, nor less than the value of said
jail or other place of confinement so destroyed, or of
such injury as may have been done thereto by such
unlawful act.

PERSONS SETTING FIRE TO PRAIRIES, &c.
SEC. 99. If any person shall at any time hereafter FIDe for firlq
wilfully, intentionally, or negligently and carelessly, woodl,pralrlea,

28

&e.
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Pro.laoea.

set on fire, or cause to be set on fire, any woods, prairies, or other grounds whatsoever in the inhabited
parts of this Territory, persons so offending shall, on
conviction, be fined in any sum not less than fifty,
nor more than one hundred dollars: Provitkd. That
this section shall not extend to any person who shall
set on fire, or cause to be set on fire. any woods or
prairies adjoining his or her faem, plantation, or enclosure, for the necessary preservation thereof from
accident of fire, by giving to his or her neighbors two
days' notice of such intention: And 'P'f'O'Vid«l• .fu~
ther, That this section shall not be construed to take
away any civil remedy, which any person may be
entitled to, for any injury which may be done or received in consequence of such firing.
TENTH DIVISION.
Construction of thiB act and mode of puniahmm.t.
PARTIES MAY MAINTAIN CIVIL ACTIONS

PersoulDjur'
SEC. 100. Nothing in this act shall be so construed
ed Dot barred as to prevent the party or I?arties injured from hav'romactloDlfor ing and maintainmg a civil action for all damages

dama,es.

Pro.llo.

and losses that he, she, or they may have sustained
in consequence of the commission of any criminal
offences herein punished; and no court shall allow
or entertain the plea that the private injury is merged
in the crime, or in any manner affected thereby:
PIvYuided. however, The record of conviction shall
not be used as evidence in any civil action brought
on any forged writing, or to recover the damages and
losses sustained by the commission of any such
criminal offence.
THE PUNISHMENT OF DEATH.

MUIJler ID
.blcb It Iball
be laftlcted.

SEC. 101. The manner of inflicting the punishment of death shall be by hanging the person convicted by the neck until dead. at such time as the
court shall direct, which time shall not be less than
fifteen, nor more than twenty-five days from the time
sentence is pronounced. unless for good cause the
court or Governor may prolong the time; and the
court, at their discretion, may order such execution
to take place in public. or private, if the latter. then
the court shall appoint twelve respectable citizens
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of the county to see that the sentence of the law is
faithfully executed.

THE BODY OF CRIMINAL FOR DISSECTION.
Sac. 102. The court may order on application of Court ma,orany respectable surgeon or surgeons, that the body der tbe bod,
of the convict shall, after death. be delivered to such for dlueCtiOD.
surgeon or surgeons for dissection.

PUNISHMENT BY IMPRISONMENT.
Sac. 108. In all cases of imprisonment, for offences Prlloaerl ma,
under this act, it shall and may be lawtul for the be compelled
sheriff or keeper of every prison to compel the pris- to labor.
oner to labor at some useful employment, within or
without the prison. under such directions and regulations as may from time to time be given by the district courts within their respective counties i and if
any such prisoners shall be ordered by the court
aforesaid to labor upon any public works without the
prison. it shan be lawful, and is made the duty of the
aheriff or keeper of any such convicts, to secure
them, without cruelty, by ball and chain, or block.
and also to have a sufficient guard to prevent their
escape.

PUNISHMENT BY FINE.
Sac. 104. In all cases of conviction under this act, How 10118 parthe party convicted shall remain in confinement until t1 coaylcted
all the costs attending his prosecution are paid, and ~ay be coafiahis sentence has been fully complied with.
.

PROPERTY OF OFFENDER BOUND.
Sac. 105. The property, real and personal, of every From wbat
person charged under this act shall be bound from time propert1
the time of his arrest, at least so far as will be suf-:f oll:Dder
'cient to pay to the extent of his condemnation.
oan .

EXECUTION TO ISSUE FOR FINES.
Sac 106. It shall be the duty of the clerk of each Clertto Illae
court. at the end of each term, to issue an execution, ell8Catioal for
and deliver the same to the sheriff of the county fiDei.
where the court is held, commanding him to collect
each and every fine imposed during the term, as in
case of execution on civil process i and it shall be
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the duty of the sheriff to make due return of all executions, and pay over all monies so collected, without delay, into the county treasury of the proper
county, unless otherwise directed by this act.
FINES APPROPRIATED.
SEC. 107. All fines, not herein otherwise appropriFlae. to pal.
lato couoty ated under this act, shall be for the usc of the county
treuury.
in which the offence shall be tried, and shall be paid
into the county treasury by the officer collecting the
same.
BENEFIT OF CLERGY ABOLISHED.
Beoefit of cler-

SEC. 108. The benefit of clergy, appeals of felony,

n, &c., abol- and trial by battle, shall be, and arc hereby forever

Isbed.

abolished.

PERSONS WHEN DEEMED INFAMOUS.
Perlooldeemed lofamOUI.

SEC. 109. Each and every person in this Territory
who may hereafter be convicted of the crime of rape,
kidnapping, wilful and corrupt perjury, arson, burglary, robbery, sodomy, or the crime against nature,
larceny, forgery, counterfeiting, or bigamy, shall be
deemed infamous, and shall forever thereafter be
rendered incapable of holding any office of honor,
trust, or profit, of voting at any election, of serving
as a juror, and of giving testimony in this Territory.
ApPROVED, January 25, 1839.

DEPOSITIONS.
AN ACT reralatlng tbe mode of taklolr D.~olltloOI, aod to prodde for tbe
perpetuation of Testlmooy.
SEC. 1. Be it enact6d by the Council and Hou~ of
Depolltloolof RepreJ/entativu of tI,e Territory of IfYICa, That when
ooo-re.ldeDt the testimony of any non-resident witness or witnesses shall be necessary in any civil cause depending in any court of law or equity in this Territory, it
shall be lawful for the party wishing to use the same,
on giving to the adverse party or his Attorney ten
days' previous notice in writing, together with a copy
of the interrogatories intended to be put to such witness or witnesses, to sue out from the proper clerk's

wlto......
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office a dedimus prot88eatern., or commission under the
seal of the court, and tested in the name of the judge
or justices thereof, directed to any number of persons, not exceeding three, as commissioners, or to
any judge, or justice of the peace, or clerk of any
district or circuit court, or any notary public of the
county or city in which such witness or witnesses
lIlay reside, authorizing and requiring him or them
to cause such witness or witnesses to come before
him or them, at such time and place as he or they
may designate and aPJ?oint, and faithfully to take
his, her, or their deposItion or depositions, upon all
such interrogatories as may be inclosed with, or attached to, said commission, both on the part of the
plaintiff and defendant, and none other, and to certify the same when thus taken, together with the said
commission and interrogatories, into the court in
which such cause shall be depending, with the least
possible delay.
SEC. 2. When the testimony of any resident wit- Ofrelldent
ness shall be necessary, in any suit in Chancery in wltaeues.
the Territory, it shall be lawful for the 'party wishin~
to use the same to cause the depositIon or deposItions of such witness or witnesses to be taken before
any jud~e, justice of the peace, clerk of the district
or circuIt court, county commissioner or notary public of the county wherein such witness or witnesses
shall reside, without being required to sue out a commission or to file interrogatories for such purpose,
on giving to the adverse party, or his attorney, reasonable notice of the time and place of taking the
same. And it shall also be lawful, upon satisfactory
affidavit being filed, to take the depositions of witnesses, residing in this Territory, to be read in suits
at law in like manner as above provided, in all cases,
when such witness or witnesses shall reside in a different county from that in which the court shall be
held, is or are about to depart from the Territory, is
or are confined in jail on legal process, or is or are
unable to attend such court on account of advanced
age, sickness, or other bodily infirmity,: Provided,
That such reasonable notice shall be intended to
mean at least ten days, in all cases, and one day in
addition thereto (Sundays inclusive), for every thirty
miles travel, from the place of holding the court to
the place where such deposition or depositions shall
be taken.
.
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SEC. S Previous to the examination of any witness
whose deposition is about to be taken as aforesaid,
he or she shall be sworn or affirmed, by the person
or persons authorized to take the same, to testify the
truth in relation to the matter in controversy, so far
as he or she may be interrogated i whereupon, the
said commissioner or commissioners, judge, notary
public, justice of the peace, or clerk (as the case
may be), shall proceed to examine such witness upon
all such interrogatories as may be enclosed with. or
attached to. any such commission as aforesaid, and
which are directed to be rut to such witness, or,
where no commission shal be necessary, upon all
such interrogatories as may be directed to be put by
either party litigant. and shall cause such interrogatories, together with the answer of the witness
thereto, to be reduced to writing in the order in which
they shall be proposed and answered by such witness. After which it shall be the duty of the person or persons taking such deposition to annex at
Certificate to the foot thereof a certificate subscribed by himself
be lUlDelled to or themselves, stating that it was sworn to and signed
depotlitloll.
by the deponent, and the time and place when and
How retum to where the same was taken. And every such depobe made.
sition, when thus taken and subscribed. and all
exhibits produced to the said commissioner or commissioners, jUdge. notary public, justice of the peace.
or clerk, as aforesaid, or which shall be proved or
referred to by any witness, together with the commission and interrogatories, if any, shall be enclosed,
sealed up and directed to the clerk of the court in
which the action shall be pending, with the names
of the parties litigant endorsed thereon: ProoidtJd,
ProyilO.
That when any deposition shall be taken as aforesaid
by any judge, notary public. or justice of the peac••
out of this Territory. such return shall be accompanied by a certificate of his official character. unCier
the great seal of the state, or under the seal of some
court of record of the county or city wherein such
deposition shall be taken.
Ma, be read ill
SEC. 4. Every examination and deposition. which
nldellce.
shall be taken and returned according to the. provisions of this act, may be read as good and competent
evidence in the cause in which it shall be tal(en. as
if such witness had been present and examined by
parol, in open court, on the hearing or trial thereof.
Autborit, to
SEC. 5. Each and every commissioner or commisiUlluabpo:oal sioners, justice of the peace, notary public, or clerk

Oatb of wit·
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of the district or circuit courts, who may be required
to take depositions in any cause pending in any
courts of law or equity in this Territory, or by virtue
of any commission issued out of any court of record
in any other State or Territory, shall have power and
authority to issue subpoenas, if necessary, to compel
the attendance of all such witnesses as shall be named
in the commission, or by the parties litigant when
no commission is necessary, in the same manner and
under the same penalties as is prescribed in other
causes where witnesses are directed to be subprenaed.
SEC. 6. Every witness attending before any com-CompellAtlon
missioner, justice of the peace, notary public, or to wltn_.
clerk, as aforesaid, to be examined as aforesaid, shall
be entitled to a compensation for his time and attendance, and travellinJ{ expenses, at the same rate,
for the time being, as IS or shall be allowed by law
to witnesses attending courts of record in this Territory; and the party requiring such examination
shall pay the expenses thereof in advance; if required
by the witnesses, but may, if successful in the suit,
be allowed for the same in the taxation of costs.
SEC. 7. The party, his attorney, or any person who Wben depoel·
shall in anywise be interested in the event of the suit, !IODI to be r.
shall not be permitted to dictate. write, or draw up:~edulnlor
any deposition or depositions which may at any time .
be taken under this act; and every deposition so dictated. written, or drawn up, or that shall be returned
to the court unsealed, or the seal of which be broken,
shall be rejected by the court as informal and insufficient: Pf(mided, Such seal shall have been broken
previous to its reception by the clerk to whom it
shall be directed.
SEC. 8. It shall not be lawful for any party litigant, Seal. Dot to be
or the clerk of the court into which any deposition brokeD.
may be returned as aforesaid, to break the seal of the
same, either in term time or in vacation, unless by
permission of the court. And if any such person, or
clerk, presume to open any such deposition, when
taken and returned as aforesaid, without such permission as aforesaid, he shall be considered guilty of
a contempt of court, and may be punished accordingly: Provided. That it shall not be considered ao Proyilo.
offence for the clerk to break open any such deposition, as aforesaid, where it is doubtful from the endorsements made thereon whether the same be a
deposition or not, but in such case it shall oot be
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proper for such clerk to permit any person to examine any deposition which may be thus opened by
mistake. until permission shall have been first given
by the court as aforesaid.
Ma, be read
SEC. 9. All depositions taken in pursuance of this
b, eltber!Part,. act. when returned into court. may be read by either
party. on the trial of the causes to which they relate.
Proceediagsto
SEC. 10. In all cases hereafter where any person or
perpetuate tel' persons shall desire to perpetuate the remembrance
tlmOD,.
of any fact, matter. or thing, which may relate to the
boundaries or improvements of land. nl!.me or former
name of water courses. the name or former name of
any portion or district of country, regarding the
ancient customs, laws, or usages ot the inhabitants
of this country, as far as the same may relate to the
future settlement of the land claims, or touching the
marriage or pedigree of any person or persons, or
any other matter or thing necessary to the security
of any estate, real, personal, or mixed, or any private
right whatever, it shall be lawful for such person or
persons, upon filing a petition, supported by affidavit.
in the district or circuit court of the proper county.
setting forth particularly the fact or facts intended to
be established, to sue out of such court a dMlimm
prote.tatem, or commission, directed to any two justices of the peace, or to any clerk of the district, circuit, or county commissioners' court of the county
wherein such testimony is to be taken, and may
thereupon proceed to take such deposition or depositions as shall be prayed for in said petition.
Notie to be
SEC. 11. It shall be the duty of the person or perg1YeD ID lueb sons suing out such deilimUIJ as aforesaid, before proc:ueI.
ceeding to take such deposition as aforesaid, to give
at least four weeks previous notice of the time and
place when and where the same is to be taken, together with a copy of the petition annexed thereto,
to each and every person who may be known to be
interested in the subject matter of such deposition,
or to his, her, or their attorney. or, in case the person
be FEME COVERT, to her husband, or, if a mmor or
minors, to his. her, or their guardian or guardians, if
such guardian or guardians should be interested. to
such guardian or guardians as shall be appointed by
the court to defend the interests of such infant or infants; or in lieu of such written notice, as aforesaid.
such petitioner or petitioners shall cause a notice in
form as aforesaid. with a copy of the petition thereto
annexed as aforesaid, addresssd to such persons
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as may be known to be interested as aforesaid, as
well as to all others whom it may concern, to be published for four weeks successively in some public
newspaper printed in this Territory, at least eight
weeks previous to the day of taking such deposition
or depositions.
SEC. 19. The said commissioner or commissioners, PerlOnslnter·
judge, justice of the peace, notary public, or clerk of elted may at·
the district or circuit court, shall attend at the time tend land cro••
. d , wh en eac h an d every person examne.
I
an d pace
appoante
who may think himself or herself interested in the
deposition about to be taken may attend. by themselves. or attorneys. and may examine and cross examine such deponent or deponents, and all such
questions as may be proposed, together with the
answers thereto by the witness, shall be reduced to
writing in the English language, or in the language
of the witness (provided he or she shall not understand English). as near as possible in the exact words
of such deponent. which said questions and answers,
wben reduced to writing as aforesaid. shall be distinctly read over to the witness, and. if found to be
correct, shall be signed by him, or her, in the presence of the said commissioner or commissioners. or
judge (as the case may be). who shall thereupon
administer an oath or affirmation to sllch witness, as
to the truth of the deposition so taken as aforesaid,
and shall annex at the foot thereof a certificate. sub· Certificate.
scribed by himself or themselves, stating that it was
sworn to and signed by the deponent, and the time
and place when and where the same was taken; and
all such depositions, when thus taken, shall be carefully sealed up and transmitted to the clerk of the Return to be
district or circuit court of the county, from which made.
such tUdim'UIJ shall have been issued, within thirty
days from the taking of the same, who shall thereupon enter the same at large upon the records in his
office, and shall certify on the back of such deposition that the same has been duly recorded, and
return it to the person or persoRs for whose benefit
it shall have been taken.
SEC. 13. All depositions taken in manner and form Sucbte.tlmoas is provided in the two foregoing sections, or a ny may be read
duly certified copy of the record of any such depo_lncueoldeatb
. . .In t he case 0 f t h e deat h 0 f any suc hd eponent, nent.
&:c.,oldepo·
Sitton,
or in case of inability to give testimony in consequence of his, her, or their insanity, or imbecility of
mind or body, or where such witness or witnesses
24
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shall be rendered incompetent by judgment of law.
or in the event of his, her, or their removal, so that
their testimony cannot be obtained in the ~rdi!l~ry
Proviso.
way on trial, may be used as evidence: f+ovided.
That nothing herein contained shall be so construed
as to prevent any legal exception being made and
allowed to the reading of any such deposition, in any
trial at law or in equity, in which the same may be
introduced as evidence.
Acta repealed. SEC. 14. The act, entitled" An act concerning de~
ositions," approved, April 12th, 1887, as well as all
other acts, and parts of acts. which shall come
within the purview of. or be repugnant to, this act,
Provlao. touch· be, and the same are hereby, repealed: .PIvYuid8d,
Inc deposltlonl That nothing in this act contained shall be so conta~e~ un~er strued as to affect any deposition heretofore taken
ex It nc awa. in conformity with the existing laws, or to affect any
deposition or depositions which may be hereafter
taken upon interrogatories now filed, or which may
be filed before this act shall take effect, or which
shall or may be approved by any court in this Territory, so long as the existing laws shall remain in
force.
This act to take effect on the first day of April
next.
ApPROVED, December 19, IS88.

DISTRICT PROSECUTORS.
AN ACT proyldlq for th. appointment of Dlatrlct Proaecuton. aDd defin·
IDC their dutlea.
SEC. 1. Be it tmJJCted by eM 00unciJ, and BOtIM of
Diltrict prose- Repr68en:tative8 of tM Territury of j()'UJ(J, That there
~utor in e~ch shall be a district prosecutor appointed by the GovJudicial dlatrict ernor. by and with the advice and consent of the
Council, in each judicial district in this Territory,
who shall hold his office for two years, unless sooner
removed, from and after his appointment.
Tbeir dutlel.
SEC. 2. It shall be the duty of the district prosecutor, in each judicial district, to prosecute all pleas,
plaints, indictments, and presentments, and prosecute all suits against delinquent sheriffs and collectors
of the Territory, and county revenue, and all other
persons who now are or may hereafter be indebted
to the Territory, or any of the counties in their respective districts. where the Territory or county may
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be a party, except in cases where complaint shall be
made in the name of the Territory for the benefit of
some third person.
SEC. 3. And the said prosecutor, before he enters Oatb to be taon the duties of his office, shall take an oath, which keo.
oath shall be administerea by the district judge of
the district for which he may be appointed, faithfully
to discharge the duties of his office, which oath it
shall be the duty of the district judge to administer,
and endorse on the back of the commission; and he
shall moreover execute a bond, with security to be Bood to be ellapproved by the district judge aforesaid, in the pen- ecuted.
alty of five thousand dollars, payable to the United
States, conditioned for the faithful discharge of his
duty as prescribed by law, and for the prompt payment of all sums of money that may come to his
hands, by virtue of said office, to the person or persons authorized to receive the same; which bond it
shall be the duty of the said district judge to take
and forward to the office of the Secretary of the Ter- Aod filed 10
ritory to be filed, and suit may be brought on the Secretar,', ofsame for delinquency and defalcation as in case of fice.
other civil officers.
SEC. 4. That whenever a vacancy shall happen by Rece.. apthe death, resignation, or removal from office. of the poiotmeota.
prosecutor in any district in this Territory. it shall be
the duty of the Governor, upon being notified of the
same, to appoint some fit person to fill such vacancy
until the next meeting of the Legislative Assembly.
SEC. 5. That the said district attorneys shall give To elYe tbefr
their advice to the civil officers of their respective adYlce to ollidistricts, touching any matter in which the public cera 10 tbelr re.. attorneys s h a ll,pettiye
·
bave an Interest;
an d t h e sal·d d'Istrlct
trlcta dlareceive such compensation for their services, as the
.
board of county commissioners of their respective
counties shall from time to time deem proper, either
as an annual salary, or by making payment on the Compeoaatioo.
bills for services rendered, as they shall judge best.
ApPROVED, January 15, 1839.

DIVORCE.
AN ACT concerning Divorce.

SEC. 1. Bd it 6'1UJCt6d by ths Ommcil and H01JJJe of
divorces For wbat callIfrom the bonds of matrimony shall be adjudged and eldivorcelma,

R~i'tJe8 ofths TI'rI'ito'r!lof IOUJa, That

be decreed.
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decreed for the following causes, to wit: 1. Impotency. 2. Adultery. And divorces a mensa et
tluwo shall be adjudged and decreed for the following causes, towit: 3. Extreme cruelty. 4. Wilful
desertion of either party for one year: ProvidelJ.,
however, That divorce from the bonds of matrimony may be decreed for these latter causes at the
. discretion of the court.
RelideDce for
SEC. ~. That no divorce shall be granted, except
ODe 1ear to be. in cases of adultery, unless the petitioner for such
proyed by petl' divorce shall prove his or her residence in this TertiODer.
ritory for one year next preceding his or her application.
COIJUSiOD of
SEC. 3. That no divorce shall be adjudged and dethe parties.
creed where the complaint is founded on collusion
of the parties, or where the party complainin~ is
guilty of the crime set forth ID his or her petition.
Adultery of tbe
SEC. 4. That when the divorce shall be decreed
wife.
for the adultery of the wife, the husband shall have
the personal estate for ever, and the real estate of
the wife during-his life, in case they have issue born
alive of her body during the coverture, otherwise
during her natural life only, if he shall survive her:
PrwUled, nevertheless, That the court may allow for
her subsistence so much out of the personal or real
estate as they shall judge necessary.
Adulter1 of the
SEC. 5. That when the divorce shall be decreed
husbaad.
for the adultery of the husband, the wife, if there be
no issue living at the time of the decree, shall be restored to all her lands, tenements, and hereditaments, and be allowed, out of the personal and real
estate, or both, of the husband, such alimony as the
court shall think 'reasonable, not exceedinJf the use
of one moiety of his real estate during the hfe of the
wife, and the property of the one half of his personal estate, having regard to the personal property
which came to the husband by the marriage, and
his ability; but if there be issue living at the time
of the decree, the court, with regard to ordering
restitution or granting alimony as aforesaid, may do
as they shall judge the circumstances of the case
may require, and, upon the application of either
party. may from time to time make such alteration
therein as may be necessary.
Wbere appli·
SEC. 6. That all applications for divorce shall be
catioal for di· made to the district court of the county where the
yorce to be
parties, or either of them, may reside. The petition
made.
shall state the names and age of the parties, and the
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cause (being one of the preceding causes enumerated) on which the prayer of the petition is founded.
SEC. 7. That the courts aforesaid shall be and they Witnessel ma,
are hereby authorized to hear witnesses in open be beard in
court
the stand
court. or
. • on.
' or to receive depositions taken , open
depolltionl
reo
with notice to ~he advers~ party, under the order of ceiYed.
the court, or a Judge at his chambers.
SEC. 8. That no want of form shall delav or ob- Proceedings
struct the proceedings. Notice of the petition, and ~ot~of bel d~
of the time of hearing the same, shall be published o~Yformor ac
in a newspaper, printed within this Territory, eight Notice ~f tbe
weeks at least before a decree shall be made, or petitlon.&c .. to
lon~er botice as the court may direct, and notice of be publlsbed.
taking depositions shall be given in all cases.
SEC 9. If either party shall claim a trial by jury Trial b, jury
of the facts set forth in the petition, the court shall may.beclaimed
thereupon make uf. an issue, and empannel a jury byeltber party.
for the trial thereo ,and render judgment upon the
finding of such jury: Providt:d, That if the petition Proviso.
allege impotency as the cause of divorce. the courts
shall hear and decide upon the same without the
intervention of a jury.
ApPROVED. December 29, 1838.

EDUCATION.
AN ACT providing for the establishment of Common Schook

SEC. 1. Be it enacted by the Oouncil and /louse of
RepreR61ltrtti'1J68 of the Territfny of im.oa, That there Common
shall be established a common school, or schools. in scbools to be
each of the counties of this Territory, which shall be eatabliabedln
· citizens
. .
be- eacb county.
open an d f ree for every cI ass 0 f wh Ite
tween the ages of four and twenty-one years: ProtJid«l, That I?ersons over the age of twenty-one years
may be admItted into such schools on such terms as
the trustees of such district may direct.
SEC. 2. The county board shall from time to time School districts
form such districts in their respective counties, to be formed by
whene\'er a petition may be presented for that pur- county~oard
. . 0 f t h e voters resl' d
' h'In suc h on petition.
pose b y a majority
ent WIt
contemplated district.
SEC. 3. The legal voters in each district, to be Election of olli·
established as aforesaid, may have a meeting at any cers.
time thereafter, by givin~ ten days' previous notice,
at four of the most pubhc places Within the township or district, of the time and place of the same,
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at which :neeting they may proceed, by ballot, to
elect three trustees, one clerk, one treasurer, one
assessor, and one collector, who shall severally take
an oath of office faithfully to discharge their respective duties.
Dutiel of the
SEC. 4. It shall be the duty of the trustees to
trustees.
superintend the schools within their respective districts; to examine and employ teachers; to lease all
land belonging to the district; to call meetin~s of
the voters whenever they shall deem it expedIent,
or at any time, when re<I.uested so to do by ten legal
voters residing within saId district, by giving at least
ten days' notice of the same, by putting up written
or printed notices at three of the most public places
in the district; to make an annual report to the
county commissioner's court in the proper county,
of the number of children living within the bounds
of such district, between the ages of four and twentyone years, and what number of them are actually
sent to school, with a certificate of the actual time a
school is kept up in the district, with the probable
expense of the same.
Scbool district
SEC. 5. Each and every school district, when
constituted a established and organized as a free school shall be
bod,corporate. and they are constituted a body corporate and politic,
so far as to commence and maintain an action on
any agreement made with any person or persons for
the non-performance thereof, or for any damage
done their school house, or any other property that
may belong to, or be in the possession of, such
school, and be liable to an action brought and maintained against them for the non-performance of any
contract by them made.
SEC. 6. It shall be the duty of the trustees to
Trustees to
prolecute IlIld prosecute and defend all such suits, in the name of
defend suitl.
the trustees for the benefit of the school district,
&:c.
giving it its proper name, and that it shall be lawful
for the said trustees, in the name and for said district, to purchase, or receive as a donation, and hold
in fee simple, any property, real or personal, for the
use of the said school district; and they may prosecute, or defend, any suit or suits relative to the same;
To giye orders and it shall be the duty of the trustees to give orders
on the treuu· on the treasurer of the said district for all sums approrer.
priated in paying teachers, and all other expenditures necessarily incurred in establishing, carrying
on, and supporting all schools within their respective
districts; and at the regular annual meeting of the
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inhabitants of the district. the said trustees shall.
together with the other officers. settle all accounts
which shall have accrued during the year for which
they were elected.
SEC. 7. That it shall be the duty of the clerk of Clerk to keep
each district to keep a book. in which he shall make a record of protrue entries of the votes and proceedings of each ceediup.
meeting of the voters of the district. and of the
trustees, which shall be held according to law, and
to give attested copies thereof. which shall be legal
evidence in all courts of this Territory.
SF-c. 8. That it shall be the duty of the treasurer Duty of tbe
of each school district to receive all moneys belong- treasurer.
ing to the same. and pay them over, for the use of
the school, to the order of a majority of all the legal
voters, by vote in ~eneral meeting, or the order of
the trustees, requinng at all times a written voucher
for such payment, stating the purpose for which it is
made.
SEC. 9. That it shall be the duty of the collector Of tb~ collecof each school district to collect all the moneys be- tor.
longing to, or due to the same. when directed so to
do, and to collect such taxes as, by the vote of the
district. shall be levied, and to pay over all moneys,
when collected. to the treasurer of said district. within
twenty days after such collection, except five per
cent. which he shall retain for his servIces. takIng
his receipt for the same.
SEC. 10. That it shall be the duty of the assessor Oftbeuaeuor.
of each school district to assess all such property.
lying within and belonging to the inhabitants of said
district. as he may be directed to assess by a majority
of the voters in such district. and to make return of
the same. within thirty days after such assessment,
to the trustees of said district.
SEC. 11. That when any legal voter. living within Fln9 for nonany school district, shall be duly selected or ap- pedormance of
pointed, according to the second section of this act, duties.
trustee, clerk, treasurer. collector, assessor, or to
serve a notice, and shall refuse or neglect to discharge the duties of the same. he shall. if a trustee,
be fined in the sum of ten dollars, if a clerk, in the
sum of eight dollars, if a treasurer, in the sum of five
dollars, if an assessor. in the sum of five dollars. and
if a person appointed to serve a notice of any meeting, the sum of five dollars; and for a neglect to settle all of their respective accounts at the end of the
year for which they were elected. the trustees, clerk,
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and treasurer shall be fined in the sum of twenty
dollars, which. together with all other fines imposed
in this act, shall be collected by suit before any justice of the peace within the proper county, and when
collected shall be paid over to the treasurer of the
district for the use of the school, or schools, within
the same.
Powera of YOSEC. 12. That the legal voters within any school
terlwbeDlepl- district, lawfully assembled, shall have the powers,
l,a..embled. to wit: To appoint a time and a place for annual
meeting, to select a place within the district, to build
a school house, to levy a tax, in conformity with the
provision of the tenth section of this act. either in
cash, or good merchantable produce at cash price,
upon the inhabitants of their respective districts, not
exceeding one half per centum. nor amounting to
more than ten dollars per annum on anyone person,
to do all and every thing necessary to the establishment and support of schools within the same.
ODe of tbe
SEC. 13. That one of the trustees shall preside at
trustees to pre- all meetings of the voters, who shall put all questions
side at meet- upon which a vote is to be taken, and when the vote
hlgs.
is taken upon levying a tax upon the district, each
of the voters present may propose a sum to be levied.
and the vote shall be taken on the highest sum proposed, and in case of a disagreement, upon the next
highest, and so on down, until a majonty of all the
legal voters within the district, so taxed, shall agree.
Trult_to furSEC. 14. That it shall be the duty of the trustees,
Disbcollector or a majority of them, to furnish the collector with
witb a warraDt. a sufficient warrant to collect such taxes as may be
so levied, which warrant shall be his authority for
collecting the same.
Tre..urer and
SEC. 15. That the treasurer of each district shall,
collector to rive before he enters on his duties, give bond, with good
~~Dd aDd actCU- and sufficient security, to the trustees of said district,
r Y·
in any sum agreed upon by said trustees, for the
true and faithful performance of his duties. And
the collector shall give bond in like manner.
ApPROVED. January 1, 1839.

Digitized by

Google

195
EDUCATION.
AN

ACT c:oafirmlag Graats of property made for tbe eac:ourqemeat of
Educ:atioa. aad for otber purpOlel.

SEC. 1. Be it enacted by tM Ouwncil and HotUJ8 of
R8p'I'6IJ8ntati'1J88 of eM Territorg of iowa, That all gifts Gift. aad

and grants heretofore made of land for the erection eraatl of laad
of a school house, a house for divine worship, and for c:ertala purfor burying the dead, where such gift or grant of polel.
land shall not exceed ten acres for a church or burying ground, shall be held valid in law to the use of
the person or persons, or religious society, therein
named, for the purpose of education, for divine worship, or for the interment of the dead, and none other:
PrOvided, That such gifts and grants shall be recorded To be rec:orded.
in the county where such lands may lie, within
twelve months from the passage of this act.
SEC. 2. When any person shall hereafter deem it Coan,aacel
proper to make a donation or grant of land for the to beeaecuted
urpose of erecting a house for divine worship, a to couat, c:om~ouse
.
f or e d ucatlOn,
or for t he 'IDterment 0 fh
t e d eadmluloaer,.
,
such deed, or gift, or grant, shall be made and executed to the county commissioners of the proper
county, and their successors in office, in trust and for
the use of the persons, society, or collection of people, therein named, which shall be held and used by
such society, persons, or body of people, as thorein
directed, for the sole use of education, divine worship, and interment of the dead, and none other;
which deed shall be recorded, in the recorder's office To be rec:orded.
of the proper county, within twelve months after the
execution of the same: Provi.ded, That in no case Proyllo.
shall such grant for the erection of a house for divine worship exceed in quantity ten acres of land:
Provitkd always, That no such gift or grant, as afore- Prorilo.
said, shall be considered good or valid when made
to defraud creditors.
SEC. 3. If any person or persons shall commit any Trelpulerl 11trespass upon the premises so granted, such tres- able for damapasser shall be liable to pay all damages so commit- ....
ted, to be recovered in the name of any person who
will sue for the same, and when recovered shall be
paid over to those persons or societies interested in
the premises, to be expended by them in repairing
such damages, or making any improvement thereon
that they may think fit.
SEC. 4. When any gift or grant, as aforesaid, shall Graut. penerbe perverted or used for any other purpose than ted or abaaB6
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dODed,toVeit contemplated by this act, or shall be abandoned by
::.~o~~~~: the donees, such gift or grant shal.l become vested. in
directed by do- t~e county where such lands may he, unless otherwise
nor.
directed in such gift or grant by the donor, and shall
be sold by the order of the county commissioners of
such county, and the proceeds thereof applied for
the use of education in such county.
ApPROVED, January 15, 1839.

ELECTIONS.
AN ACT proylding for and reculatlng General Elections in this Territory.
SEC. 1. Be it enatlted by th-e C'uuncil awl HOU86 of
Reprel8llta- Representati'V68 of tM 1erritory of Imro., That an electivel and coun' bon for members of the House of Representatives,
tyofficer..
and for county officers, shall take place on the first
Monday in August next, and on the same day in every
Delepte to year thereafter. An election for delegate to Congress,
Congreu,
for members of the Council, and County Recorder,
members of shall take place on the first Monday in August,
COllllcil,
coun- eighteen hundred and forty ' and on the same day in
ty Recorder.
every second year thereafter. And all general and
special elections for delegate to Congress, members
of Council and House of Representatives, and all
county, town, and district officers shall be conducted
in the manner hereinafter prescribed.
County ComSEC. 2. That the county commissioners shall remissioners to specti\'ely. at their regular annual session in April.
appoint judge. preceding thl! general election. appoint three capable
of election.
and discreet persons, possessing the qualifications
of electors. to act as judges of the election at any
election precinct, and for each of the polls of election as provided for in the act setting off and establishing towns or districts (as the case may be). and
-Notice of tbe the clerk of said board of commissioners shall make
appointment to out and deliver to the sheriff of the county, immedibe :orved upon ately after the appointment of said judges, a notice
eac .
thereof in writing, directed to the judge so appointed,
and it shall be the duty of the said sheriff, within
twenty days after the receipt of the said notice, to
serve said notice upon each of the said judges of
Clerkl to be election. The said Judges shall choose two persons.
eholenby judg- having similar qualifications with themselves, to act
es.
as clerks of the election. The said judges of election shall be and continue judges of all elections of
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civil officers, to be held at their respective precincts,
until other judges shall be appointed as herein before
directed, and the said clerKs of elections may continue to act as such during the pleasure of the judges
of election. And the county commissioners shall, VaclUlcle.ID
from time to time, fill all vacancies which may take !be ollice of
place in the office of judge of election at any elec- Jadge.
tion precinct within their respective counties.
SBC. 3. That the clerks of the several boards of Tbree Dotle.
county commissioners shall, at least fifty days previ- for eacb preous to any syecial election, make out and deliver to ciDet.
the sheriff 0 his county three written notices thereof
for each election precinct, said notices to be as nearly
as circumstances will admit as follows, to wit:
Notice is hereby given. that on the - - - Monday Form of Dotlce.
the - - - day of - - - next - - - at the house of
- - - in the town or district of--- in the county
of---an election will be held for Territorial,
county, and town or district officers (naming the
offices to be filled as the case may be), which election
will be opened at nine o'clock in the morning, and
continue open until six o'clock in the afternoon of
the same day. Dated at - - - this --day of
---A. D. (as the case may be) signed A. B. Clerk
of the board of county commissioners. And it also Poll bookl.&c ••
shall be the duty of the clerks of the several boards to be farDlabed
of county commissioners to furnish one of the judges bylcoluDt, ~om.
·
.. h
'h two clerk
mlSODera
• 0 f every e IectIon precinct In t e county, Wit
poll books, and a copy of the several duties to be
.
performed by the judges and clerks.
SBC. 4. And the sheriff aforesaid, to whom such Notieel to be
notice shall be delivered as aforesaid, shall post up, POlted b, Iber·
in three of the most public places in each town or Iff.
district, the notices referring to such town, at least
thirty days before the time of holding any general
election, and at least eight days before the holding
of any special election, and in cases where towns or
districts may not be set off by law as election precincts, said notices shall be posted up by the sheriff
as follows, one at the house where the election is
authorized to be held, and the two others at two of
the most public and suitable places in that vicinity
or settlement.
SBC. 5. If any persons appointed to act as judges Judge refallag
of the election as aforesaid, shall neglect or refuse to act. justice
to be sworn or affirmed to act in such capacity
the otber
of the peace or
•
•'
perioD to
place of such person shall be filled by any JustIce of be Domlaated.
the -peace residing within the county, town, or district,
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to be nominated by the other judge or judges of
the election, and if there be no justice present to
act as judge, the other judge or judges of election
shall nominate one or more capable and discreet
electors, residing within the county, town, or district,
to fill such vacancy or vacancies, and if there be no
judge of the election present to fill such vacancy or
vacancies by nomination, then such vacancy or
Or Yoters ma, vacancies shall be filled by the votes of such qualielect.
fied electors residing within the county, town, or district, as may then be present at the place of election,
and the justice or justices, person or persons, so
elected or· nominated to fill such vacancy or vacancies, shall be and are hereby vested with the same
power as if appointed by the board of county commissioners.
Oatb to be taSEC. 6. Previous to votes being taken, the judges
ken by judges and clerks of the election shall severally take an
ad clerks.
oath or affirmation in the following form, towit: I,
A. B., do solemnly swear or affirm (as the case may
be), that I will perform the duties of judge (or clerk)
of the election according to law, and the best of my
ability, that I will studiously endeavor to prevent
fraud, deceit, and abuse, in conducting the same.
B,wbom It
SEC. 7. In case there shall be no judge or justice
may be admin- of the l>eace present at the opening of the elc:ction,
Istered.
or in case such judge or justice shall be appointed a
judge or clerk of the election, it shall be lawful for'
the judges ot the election, and they are hereby empowered, to administer the oaths or affirmations to
each other, and to the clerks of the election, and the
person administering such oaths or affirmations shall
Entr, tbereof. cause an entry thereof to be made and subscribed by
him, and prefixed to the poll books.
Wben poU. to
SEC. 8. At all elections to be held under this act,
be opened and the polls shall be opened at the hour of nine o'clock
cloled.
in the morning, and continue open until six o'clock
in the afternoon of the same day, at which time the
Pro.llO.
poll shall be closed: Pruvided, however, That if no
Judge shall attend at the hour of nine o'clock in the
morning, and it shall be necessary for the electors
present to appoint judges to conduct the election as
hereinbefore prescribed, the election may in that
case commence at any hour before the time for closinlr
the poll shall arrive. as the case may require: .And
Pro.lso.
provided, also, That the judges of the election may, if
they shall deem it necessary for the purpose ot receiving the votes of all the electors wishing to vote,
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postpone the closing of the polls until nine o'clock
at night. Upon opening the poll, one of the clerks,
under the direction of the judges, shall make procla- Proclamation
mation of the same, and thirty minutes before the to be made.
closing of the poll, proclamation shall be made in
like manner that the poll will be closed in half an
hour.
SEC. 9. The clerks of the election shall furnish the Poll books, &:c.
necessary poll books and stationery in conducting
the same.
SEC. 10. The manner of voting shall be by the MUlDer of Yoelectors approaching the bar in the election room, at tlng.
any time when the poll is opened, and by presenting
a ticket, folded in such a manner that no names on
said ticket are visible to the judges, who shall
deposit the same immediately into a general ballot
box prepared for that purpose. and the clerks shall
take down the names of all such voters.
SEC. 11. It shall be lawful for any elector to vote Where electora
for delegate to Congress at any place of holding an maJ Yote for
election within this Territory; for members of the g:=:to
Council and House of Representatives at any place For members
of holding an election in the county or district in of LegIslature,
which he may reside; for coroner, county commis- Coroner, counsioner, or county officers, at any place of holding an ty comml••lonelection in the county in which he resides; but for ~~n~~~bles and
constables and other town officers he shall not vote other tOWD 0111out of the town or district in which he resides. And cers.
if any
. elector shall vote more
.than
. once, at anfi Fine
more for
tbanyotlag
once
election held under the authOrity of thIS act, he sha lat anJ election.
be fined in the sum of one hundred dollars, to be
recovered by indictment, before any court of competent jurisdiction, and the whole of such fine shall
be appropriated to the use of the county in which
the offence may have been committed.
SEC. 12. No person shall be entitled to vote atQuallficatloDl
any election in this Territory who has not attained of eJectors.
the age of twenty-one years, who is not a free white
male citizen, or foreigner duly naturalized according
to the acts of Congress on that subject, and who has
not resided in this Territory for at least six months
immediately previous to his application to vote. And
when any person shall present himself to give his
vote, and either of the judges shall suspect that such
person does not possess the requisite qualifications
of an elector, or if his vote shall be challenged by Vote ma, be
any elector who has previously given his vote at such chalJeaged.
election, the judges of such election shall tender to
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such person an oath or affirmation in the following
Oatb to be teD- form, towit: I, A. B., do solemnly swear or affirm
dered.
(as the case may be) that I am a resident of the
county of - - - , in the Territory of Iowa, a citizen
of the United States, that I have resided in this
Territory for the period of six months immediately
preceding this election, that I have to the best of
my knowledge and belief, attained the age of twentyone years, and that I have not voted at this election.
And if t<he person so offering to vote shall take such
oath or affirmation, his vote shall be received, unless
it shall be proved by evidence satisfactory to a
majority of the judges, that said oath or affirmation
is false; and if such person refuse to take such oath
or affirmation, his vote shall be rejected; and if any
person shall take the said oath or affirmation, knowPUDlahmeDtfor ing it to be false, he shall be deemed guilty of wilful
taklDIf falae and corrupt perjury, and shall on conviction suffer
oatb.
such punishment as is now or shall hereafter be preFIDe for yotlDlf scribed by law for persons guilty of perjury. And
wltbout tbe re- if any person shall vote at any election who is not a
qulaltequalUi- qualified voter, he shall forfeit and pay any sum, not
catloDi.
exceeding fifty dollars, nor less than twenty-five, to
be recovered in the same manner as other penalties
Provllo.
under this act are: Provided, however, That if such
person shall have been considered by the judges of
the election a legal voter, then such person shall not
be so fined.
CODatableato
SEC. 13. For the preservation of order, as well as
atteDd at elec- the security of the Judges and clerks of the election
tIODI.
from insult and abuse, it shall be the duty of the constable or constables residing within the town or district, who shall be designated for the purpose by the
judges of the election, to attend at all elections
within such town or district, and should no constable
Special COD- attend at such election, the judges are hereby author.table..
ized and empowered to appoint one or more special
constables, to assist in preserving order during the
election. And any person who shall conduct in a
disorderly or riotous manner at such election. and
persist in such conduct after being warned of the
FiDe or imprl- consequences. shall be subject to a fine, not exceed:DmeDt for ing twenty dollars, to be recovered, for the use of
du":trderl, COD- the county, before any justice of the peace therein,
and if the fine be not immediately paid, be liable to
.
be imprisoned by such justice in the common jail for
a term not exceeding six days, or until the fine be
paid.
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SEC. 14. When the votes shall have been examined Wbat tbe poll
and counted, the clerks shall set down in their poll book sball conbooks the name of every person voted for, written taln.
at full length, the office for which such person received such vote or votes, and the number he did
receive, and that whenever the judges of said
election shall, upon canvassing the votes, find two or Two or more
more votes folded together, the said judges shall in votes folded tothat case reject all votes thus folded. The number ~ether to be rebeing expressed in words at full length, such entry to Jected.
be made, as nearly as circumstances will admit, in
the following form, to wit: At an election, held at Form.
the house of - - - in - - - town or district, in the
county of and Territory of Iowa, on the-day of - - - A. D. - - the following named persons received the number of votes annexed to their
respective names, for the following described offices,
towit:
A. B. had - - - votes for delegate to Congress.
C. D. had - - - votes for member of the Council.
E. F. had ---votes for member of the House of
Representatives.
G. H. had - - - votes for Coroner.
1. K. had - - - votes for County Commissioner.
And in the same manner for any other officers voted
for.
Certified by us,
A. B. }
Attest,
G. H. l Clerks of the C. D. Judges of the election.
1. K. Selection.
E. F.
The judges of the election shall then enclose and ODe P~1l book
seal one of the poll books, under cover, directed to to be delivered
the clerk of the board of county commissioners of to clerk of the
. wh'IC h suc h
'
. h e ld ,an d t h e missioners.
board of com·
th e county lD
ei
ectlon
IS
packet, thus sealed, shall be conveyed by one of the
judges or clerks of the election, to be determined by
lot if they cannot otherwise agree, and delivered to
the said clerk of the board of county commissioners,
at his office, within nine days from the close of the
poils; and the other poll book shall be deposited The otber dewith one of the judges of election, to be deter- posited wltb
mined as aforesaid; and the said poll book shall be one of tbe judt
subject to the inspection of any elector who may"'
wish to examine It i and if any judge or clerk of
election, after having been deputed by the judges of
the election, at which he shall have served as judge Judee or clerk
or clerk, to carry the poll book of such election to falllq to dell.!
the clerk of the board of commissioners, shall fail er poll book to
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or neglect to deliver such poll book to the said clerk
within the time prescribed by law, safe with the seal
t~D:;'~u.n_ unbroken, he shall for every such offence forfeit and
Isbed.
pay the sum of five hundred dollars, for the use of
the county, to be recovered, in the name of the commissioners of the county, by an action of debt in the
district court.
Wben returll8
SEC. 15. On the seventh day after the close of the
to be opened. election, or sooner if all the returns be received, the
clerk of the board of county commissioners, taking
to his assistance two justices of the peace of his
county, shall proceed to open said returns, and make
Abstracts.
abstracts of the votes in the following manner: The
abstract for the votes for Congress shall be on one
sheet, the abstract of the votes for members of the
Legislative Assembly shall be on one sheet, the abstract of the votes for county officers shall be on
another sheet; and it shall be the duty of the said
clerk of county commissioners immediately to make
Certificates of out a certificate of election to each of the persons
electioD.
having the highest number of votes for members of
the Legislative Assembly and county officers respectively, and to deliver such certificate to the person
entitled to it, on his making application for that purpose to the clerk at his office: Provided, That when
a tie shall exist between two or more persons, for the
For council or Council or House of Representatives, the clerk of
H. of R. If a
the board of commissioners shall give notice thereof
!~:~~!:~:~: to the sheriff of the county, who shall advertise
beld.
another election, giving at least ten days notice.
And it shall be the duty of the clerk of the board of
county commissioners of each county, on the receipt
of the election returns of any general or special elecClerk'scertlfi- tion, to make out his certificate, stating therein the
catetouchlDIr compensation to which the judges and clerks of each
~o~,:nsat:D election may be entitled for their services, and lay
o JU ges, c. the same before the board of commissioners at their
next session, and the said board shall order the
compensation aforesaid to be paid out of the county
treasury.
Equal and
SEC. 16. If the requisite number of county officers
blwbeltllDmber shall not be elected, by reason of any two or more
of 1'0tes for
persons having an equal and the highest number of
.ameoffi ce lD
votes for ont" and the same office, the clerk, whose
tbe CODDty.
duty it is to compare the polls, shall give notice to
the several persons, so having the highest and an
equal number of votes, to attend at the office of the
proper clerk, at a time to be appointed by said clerk,
clerk of tbe
b~art of com-

:0:'
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who shall then and there proceed publicly to decide Question to be
by lot which of the persons, so having .an equal decided b, 101.
number of votes, shall be declared duly elected; and
the said clerk shall make out and deliver to the person thus declared dulv elected, a certificate of his
election as herein before provided.
SEC. 17. The clerk of the board of commissioners, Returns to be
immediately after making out abstracts of the votes made to Secregiven in his county, shall make a copy of each of tar, of tbeTer. It
. by mal'1 to teo
h ffi ce ritor,.
sal'd a b stracts, an d transmit
of the Secretary of the Territory, and it shall be the Votes to be
duty of the Secretary of the Territory, with the canvassed for
Marshal of the Territory, or his deputy, in presence gelegate to
of the Governor, to proceed, within fifty days after onKres•.
the election, and sooner if all the returns be received,
to canvass the votes given for delegate to Congres!!, Certificate aad
and the Governor shall grant a certificate of election proclamation
to the person having the highest number of votes, bJ tbe Governand shall also issue a proclamation declaring the or.
election of such person. In case there shall be no In wbat caae a
choice, by reason of any two or more persons having new election
an equal number of votes, the Governor shall order m;, be ordera new election.
e .
SEC. 18. If the returns of the election of any Secretary ma,
county in this Territory shall not be received at the employ amesoffice of the Secretary of the Territory within thirty senger.
days after the day of election, the said Secretary shall
forthwith send a messenger to the clerk of the board
of commissioners of such county, whose duty it shall
be to furnish the said messenger with a copy of such
returns, and the said messenger shall be paid, out of
the contingent fund of said Territory, the sum of ten Compensation.
cents for each mile he shall necessarily travel in going to and returning from the office of the said clerk.
SEC. 19. Any person who shall receive a certificate Liberty to reof his election, as member of the Council or House sign.
of Representatives of the Legislative Assembly,
coroner, or county commissioner. shall be at liberty
to resign such office, though he may not have entered upon the execution of his duties, or have taken
the requisite oath of office. And when any vacancy Members of
shall happen in the office of members of the Council Council o~Re
or House of Representatives
of the Legislative
As- Vacancies
presentall1'es.
••
.
bow
sembly by death, reSignation, or otherwise, the Gov- filled.
ernor shall issue a writ of election, directed to the
sheriff of the county or district in which such vacancy shall happen, commanding him to notify the
several judges of elections, in his county or district,
26
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to hold a special election to fill such vacancy or
vacancies, at a time to be appointed by the Governor: Provided, That if there be no session of the
Proviso.
general assembly between the happening of such
vacancy and the time of the general election. it shall
not be necessary to order a special election to fill
such vacancy. And when any vacancy shall happen
Vacancy in
the office of
in the office of sheriff, either by death, resignation,
Iherlff, how
or
otherwise, the clerk of the board of county comfilled.
missioners, in which such vacancy shall happen, shall
immediately notify the Governor, that he may apVacancy in the point !lome suitable person to fill such vacancy. And
office of Dele- when any vacancy shall happen in the office of Delegate, how fill- gate to Congress from this Territory, it shall be the
ed.
duty of the Governor to issue his proclamation, appointing a day to hold a special election to fill such
vacancy.
Conteated elecSEC. 20. If any candidate of the proper county or
tiona for Coun- district shall desire to contest the validity of any
ell or Houle of election, or the rig-ht of any person, declared to be
~:::eaenta- duly elected, to hold his seat in the Council or
How'the par- House of Representatives of the Legislative Assemtlea shall pro- bly, such candidate shall give notice of his intention,
ceed In luch
in writing, to the person whose election he intends
cues.
to contest, or leave a notice thereof at his usual
place of residence, within thirty-five days after the
day of electiori, expressing the points on which the
same will be contested, the name of one of the justices of the peace who shall attend at the taking of
the depositions, the place where, and the time when
the said depositions will be taken, which time, so
fixed upon for the taking of the deposition, shall not
exceed forty days from the day of election; and the
party, whose election is contested, shall have a right
to select another justice of the peace, and the two
justices, so selected. shall make choice of a third
justice, and if they fail to agree on a third justice to
act with them, they shall proceed to select, by lot, a
justice of the peace, who shall preside with them at
the taking of such testimony; and the three justices
thus selected, or a majority of them, shall have power,
and they are hereby authorized, to issue subprenas to
all persons whose testimony may be required by
either of the parties, commanding such person or
persons to appear and give testimony, at the time
and place therein mentioned, under the penalty of
fifty dollars, to be levied on each and every delinquent who has been duly served with process: Pro-
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11id«l, however, That should the person, whose election IS contested, fail to nominate a justice as aforesaid, it shall be the duty of the justice, nominated by
the person contesting the election as aforesaid, to
select a justice of the peace, who shall proceed as
above stated j and if any witness or witnesses, summoned as aforesaid, shall fail or refuse to appear at
the time specified in said notice, it shall be lawful
for said justices, or either of theOJ, to issue an attachment against such witness or witnesses, and the testimony of him, her, or them, so failing or refusing to
appear, may be taken at any time before the next
session of the Legislature thereafter, by giving five
days notice to the party whose election is so contested,
and the party contesting the same. And if any justice of the peace, selected as aforesaid to attend at the
taking of the depositions, shall, without reasonable
excuse, fail or refuse to attend at the time and place
appointed, after having undertaken to attend, he shall
forfeit and pay a fine of fifty dollars, to be recovered
by action of debt, in any court having cognizance
thereof, to be paid into the county treasury. And the
said justices, when met, shall hear, and certify under
seal, all testimony, relative to the said contested election, to the President of the Council, or Speaker of
the House of Representatives, as the case may requirej and no testimony shall be heard by the said
justices, on the part ot the person contesting the
election, which does not relate to the points specified in the notice. A copy of said notice shall be
attested, either before or at the trial, by the perso'n
who served or delivered the same, or its service
proved, and a certificate of such proof endorsed
thereon by said justices, and the notice transmitted,
with the other documents, to the President of the
Council, or Speaker of the House of Representatives,
to whichever body the person, whose election is contested, belongs.
SEC. 21. When any candidate shall desire to con- In the cue of
test the validity of any election, or the right of any coroner, eoanperson, declared to be duly elected, to hold and ex- l1 comml,alon.
h ffi
f
..
er, or 1lD, eouerClse teo ce 0 coroner, or county commiSSioner, t, ollic:er.
or any county office, such candidate, so contesting
the election as aforesaid, shall proceed in all respects
in the manner prescribed in the foregoing section,
except that said justices before named, after hearing
and examining all testimony produced, as provided
in the foregoing section, and having summed up the

Digitized by

Google'"

206
same, shall decide which of the said candidates shall
in their opinion have been duly elected, and said decision shall be final, and certify the same to the clerk
of the board of county commissioners of the proper
county, who shall thereupon make out and deliver to
the successful party a certificate of his election; and
all necessary costs, accruing in any contested election, shall be paid by the unsuccessful party, to be
recovered by action· of debt as in other cases.
If two or more
SEC. 22. That when two or more counties are united
couDties unl· in one Council or Representative district, the clerk
ted, votes to be of the board of county commissioners. of the county
:::::::~!~7' last established. shall, within twelve days after the
day of election, attend at the office of the clerk of
the board of commissioners of the senior county, and
there. in conjunction with the clerk or clerk .. of the
senior county or counties, shall compare the votes
given in the several counties composing such council
or representative district; and said clerks shall immediatelv make out a certificate of the election of the
person or persons, having the highest number of
votes in such counties, for member of the Council or
House of Representatives of the Legislative Assembly, which certificate shall be delivered to the p'erson entitled to it. on his application, by himself or
agent, to the clerk of the board of county commissioners of the senior county at his office.
NCKlect, dela,.,
SEC. 23. If any judge of the election, or clerk, or
or refusal to.
any other officer or person in any manner concerned
performdutle8. in conducting the election, shall wilfully neglect, improperly delay, or refuse to perform, any of the duties
required by this act, after having undertaken to perFine.
form such duties, he shall forieit and pay to the
county the sum of forty dollars. And if such judge
of election, clerk. or other officer or person in anywise concerned in conducting the election, shall
Admitting to knowingly admit any person to vote, not qualified
vote persons
according to law, or shall knowingly receive and
Dot qualified.
count more than one vote from one person, at the
same election, for one office, or shall be guilty of
Fraud, corrup- fraud, corruption, or partiality, in any matter or thing
tion, or partial- relating to said election, each and every person so
it,..
offending shall forfeit and pay to the county the sum
of one hundred dollars, to be recovered in any court
of record in this Territory, in the name of the board
of commissioners of the proper county, for the use
of their county, in an action of debt, with costs of
suit, or at the suit of any person who may sue for

...
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the same, the amount recovered to be paid into the
county treasury, and every such person, so offending Fillo aud dl..
a.e; aforesaid, shall moreover, on conviction, be rend- quaJlficatlOD.
ered incapable of holding any office within this Territory for the term of ten years thereafter. If any Refu.laa 90tO.
judges ot election shall wilfully refuse to receive the of eJeeton.
vote of any elector, who has a right according to the
laws of this Territory to vote at the polls where such
judges preside, and who, being challenged, shall offer
to take the oath prescribed in such cases br this act,
such judges of election, so refusing, shall be liable to
the penalty of fifty dollars, to be recovered by action Fine.
of debt, in the name of the Territory, or of ,any person who may sue for the same, the amount recovered
to be paid into the county treasury: PrwUkd, That I'royllO.
nothing in this act shall be so construed as to prevent the judges from refusing to receive the vote of
any person, when it shall be proved, to the satisfaction of a majority of them. that in taking the said
oath he shall have sworn falsely. And if any judge
of election shall order to be received the vote of any ReceiYlng
person who, being challenged, shall not take the oath yotelofpenonl
or affirmation prescribed by law, such judge of elec- Cb~Jeaaed but
tion, so offending, shall forfeit and pay the sum of no nOM.
fifty dollars, to be recovered by action of debt, in the Fine.
name of the Territory, or of any person suing therefor, the amount recovered to be paid into the county
treasurY.
SEC. '24. When any vacancy shall happen in the Vacaucy In tbe
office of member of the Council or House of Rep- office of memresentatives of the Legislative Assembly by death ber of Council
..
· ·It s ha 11 be t he d'uty 0 f t h'e or
Representaresignation,
or oth
erWlse,
tlYe.
clerk of the board of county commissioners of the
county, if one county only compose the councilor
representative district, as soon as he shall be informed thereof, to notify the Governor of such vacancy, and if there be more than one county comprised within the limits of such council or representative district, it shall be the duty of the clerk of the
board of county commissioners of the senior county,
in such district, so to notify the Governor, and the
Governor, immediately upon his receiving such notification, shall proceed in the same manner as is prescribed for other cases in the nineteenth section of
this act.
SEC. 25. There shall be allowed out of the county COmpellllatioD
treasury of each county to the several judges and to jude. aud
c1erkl.
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WhencoUDt,.
or district dl·
vided before
election to fill
a vacanc,..

"'hen and
",here returDI
to be made.

Elections b,.
the lerialatlve
A••embl,..

clerks of election, as a compensation for their services, one dollar per day, and the person carrying the
polls, from the place of election to the clerk's office,
the sum of five cents per mile for going and returning.
SEC. 26. If a vacancy should occur in the Council
or House of Representatives of this Territory, from
any cause, and if the county 9r counties, composing
the district in which the vacancy may have occurred,
should have been divided after the election of the
member whose seat is vacant, and before the election
to lIupply the vacancy, such election shall be ordered
in every county in which any part of the original
county or district may be situated, but no person shall
be permitted to vote at any such election who does
not, at the time, reside within the limits of the original county or district in which such vacancy may
have occurred: Prwid«l, That nothing herein contained shall be so construed to permit any person to
vote, so residing within the said limits, who has not
the other qualifications of a voter.
SEC. 27. In cases of elections to fill vacancies, as
provided for in the preceding section, the returns
shall be made by the clerks of the board of county
commissioners of the different counties. within
twelve days, to the office of the clerk of the board of
county commissioners of the original county composing the district, and certificates of election shall
be made out and signed by the clerks of the boards
of county commissioners of the different counties in
which such election may have been held.
SEC. 28. In all elections by the Council and House
of Representatives of this Territory. or by either
house. the members shall vote by ballot. Elections.
by joint vote of the two houses, shall be made in the
hall of the House of Representatives, at such time
as shall have been previously appointed by joint resolution of the two houses, and at all such Joint meetings the Speaker of the House of Representatives
shall preside. The Speaker of the house shall appoint a member of each house to act as tellers. No
person shall be declared duly elected by the Council
and House of Representatives, or either house
thereof, until he shall have received a majority of all
the votes given, blank votes included.
ApPROVED, January 25,1839.
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EXECUTIONS.
AN ACT lubjectiq real aDd personal eltate to execution.
SEC. 1. Be it tmIJCt8d by 'the Ootmcil
R~iw8 of the Territurg of fuwa,

0IIUl HO'll8e of
That the per- What property
sonal and real estate of e\'ery individual, company, or Interelt in
body politic or corporate , including his'her
or their Imdl,&c.,
may
.'
be taken In ex·
goods, chattels, lands, tenements and hereditaments, ecution.
and any title or equitable right to lands whether
under a certificate from any land office, or a title
bond from any person for a warranty deed, or any
right whatever to the possession of lands be and the
same are hereby made subject to execution to be
taken and sold according to the provisions of this
act, excepting that necessary wearing apparel shall Exception.
not be considered as any part of the estate of any
defendant, or defendants, in execution.
SEC. 2. That when hereafter any writ of execution Duty of officer,
may issue against the goods, chattels, lands, tene- In maklq a
ments and hereditaments of any defendant, or de- levy.
fendants, it shall be the duty of the sheriff, or other
officer, to levy such execution upon such part of the
estate of such defendant, or defendants as he, she,
or they may direct, but if no such direction shall be Defendant may
given, the messuage, lands or tenements on which direct.
such defendant or defendants may be chieflv
situ- RdeeDaDre'"'
es
f Iddencet of
ated, shall not be levied upon unless a sufficiency of garded.
other property, to satisfy the execution or executions,
in the hands of the officers cannot be found; and in
all cases the real estate of execution defendants shall Real estate ex·
be exempt from levy and sale until the personal empt from leyy
estate of such defendant shall be first levied upon until after the
' ..
Ie of peraonal
an d so I d, un Iess suc h defendants vo 1untan'1 yauth
onze
property.
the sale upon execution of their real estate: Pro'IJided, That nothing herein enacted shall be so con,.. Provlso,a. to
strued as to make it the duty of any sheriff, or other the direction of
officer to levy upon and sell on execution property defendant, and
. d efen d ant doubt.conceru·
se Iecte'd for t hat purpose b y any execution
lor title.
or defendants, if there exist any reasonable doubt
whether such defendant or defendants is or are the
bona fide owners of such property so selected.
SEC. 3. That real and personal estate taken in The best price.
execution shall sell for the best price the same will
bring at public out-cry, and a deed in fee simple con- Deeds for real
veying the real estate shall be made to the purchasers, .atate, by
executed by the officer selling the same'• P1VJ'IJided'whom
whom and to
mad••
that the owner ·of any real estate sold under the pro- RedemptIon.
visions of this act may redeem the same at any time within one
year.
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•

within one year from such day of sale. by paying the
purchase money, together with twenty-five per
centum interest on the same.
What articles
SEC. 4. That, hereafter, when any execution shall
shall be exempt issue to any sheriff, or other officer, against the goods
from exec:ution and chattels, lands and tenements of any defendant,
and sale.
.
or de f en dants, I·f he, she. or t hey, have f ami·1·les, It
shall be lawful for such defendant. or defendants, to
claim, as exempt from execution, the following property, to wit: one bible, one cow and calf, one horse
or yoke of cattle, five sheep, five head of hogs,
household and kitchen furniture, not to exceed in
value thirty dollars, one stove fixed up in the house,
one bed, and the necessary bedding therefor for
every two in family, farming utensils not exceeding
in value fifty dollars, one month's provisions for the
support of the family, and all mechanics' necessary
tools, all private libraries: Provided, None of said
libraries shall contain more than one hundred dollars
worth of books, and it shall be the duty of the said
officer not to execute any of the above exempt
property.
Notice of tbe
SEC. 5. That any sheriff, or other officer, levying
lale of real es- an execution upon any real estate, shall, previous to
tate.
offering the same for sale, give at least six weeks
notice of the time and place of such sale. by posting
up written advertisements thereof, in three of the
most public places in the county in which such real
estate may be situated, and also by advertising the
same for three weeks successively in the newspaper
printed nearest such real estate: And, previous to
Of perioDlI
selling any personal estate on execution, the sheriff
eatate.
or other officer levying thereon shall give at least fifteen days notice of the time and place of such sale,
by posting up written notices of the same at three of
the most public places in the township, in which
such sale may be made.
When the e..
SEC. 6. That if the estate of any execution defendtate sold doel ant or defendants taken and sold on execution, by
notfullYI.tisfy virtue of the provisions of this act, should fail to
the exec:ution. se 11 for a sum su ffi clent
.
. f y the de b t, d amages
to salls
and costs due and accruing upon such execution, the
Return, and
officer returning such execution shall make return of
new execution, his doings thereon accordingly, and another writ of
:d creditl
execution shall issue to be credited by endorsement
ereon.
made by the clerk, or justice, with the sum or sums
previously paid or made on any previous execution,
upon which writ of execution the proper officer shall
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proceed to levy and sell in the manner herein before
prescribed, making return of his doings thereon as RoturD.
in other case'J.
SEC. 7. That when any sheriff or other officer, who Deatb, or remay have sold any real estate under the provisions mOYaI of Iberof this act shall previous to making a deed therefor 1ft, or otber ofto the purchaser go out of office by death, resigna- ficer.
tion, removal, or otherwise, it shall be the duty OfDutieaofbil
the successor in office of such officers to make the succe.or," to
necessary deeds to such purchaser:
i'
'd Provided, The dpeed'
roy 10.
purc hase money has been d u1y pal .
SEC. 8. That, if it shall appear upon the face of Out)' of Iberiff,
any writ of execution, or by endorsement thereon, a8 rePl'da tbe
made by the officer issuing the same, that anyone of proI pe1rtal)' °df _
prncp and
e
. t wh om t h e same may b'
t h e persons agalDs
e Issue d'IS f~nd.nta
or are only security, for anyone or more of the per-tbeirsec~ritl.l.
sons against whom such execution may have been
issued, the officer executing the same shall first sell
so much of the estate of the principal defendant or
defendants named in such execution, as he may be
able to find, before he shall sell any of the estate of
such security or securities, unless such officer may be Exception.
otherwise directed by such security or securities.
SEC. 9. When any person or persons, other than Proceedinp
the defendant or defendants, by himself, herself, or wben property
themselves, his, her, or their agent or attorney, shalllleviledl uPdonb
. WfitlDg,
..
. h teo
h
ffi cer hid'
c • me ory
fil e a calm,
1 · ID
Wit
0 109 suc h aI person
execution, setting forth that such person or persons personl, 'not
is or are the owner, or owners, of and have just claim named In tbe
to any personal property levied upon by such officer, execution.
by virtue of such execution, specifying the article, or
articles, item, or items, of property so alledged to be
owned and claimed, it shall be the duty of such officer, having levied on such property as aforesaid,
forthwith to summon six disinterested householders
to determine the question raised by such claim, and
the trial of the right of such property shall be held How, and bebefore some justice of the peace of the. proper county, foro wbom, tbo
of
in which such property may be found, which justice rl&tbtb
tJ 0 0 Pdrotpere orshall attend upon t h e summons of the 0 ffi cer execut- mined.
ing such execution and shall preside at such trial
swearing the said householders summoned to try the
right to the property aforesaid and witnesses introduced by the parties, and if any person or persons
parties to such proceeding should consider himself,
herself, or themselves aggrieved by the determination of such trial before such justice, it shall be the Appeal to tbe
duty of such justice, upon the application of such district court.
17
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person or persons to certify to the district court a
true transcript of the proeeedings had before him in
the premises under such limitations and restrictions
as are prescribed in regard to other cases of appeals
from judgments of justices of the peace; and furthermore to take from the person or persons retaining
Bond aDd Ie- the possession of the property in controversy a bond
curlly.
with sufficient security conditioned for the delivery
of the same to whomsoever it may be determined to
belong by the judgment of the court on said appeal,
and if the claimant should fail to establish his or her
right to such property on the trial of such appeal in
Condition.
the district court, it shall be the duty of such court
trying the appeal to assess in favor of such execution plaintiff six per centum on the amount of such
execution if the amount of such execution shall be
less than the value of the property claimed, or in
case the sum due on such execution shall be more
than the property claimed, then six per centum on
the value of the said prorerty claimed, in case the
court trying the case shal be of the opinion that the
appeal was taken for delay, or vexation, and in all
cases where a trial of the right of property has been
had the decision thereon shall be conclusive between
the parties to such trial, so long as the same remains
Proviso.
unreversed: ProtrUJed, That no officer shall be liable
to any prosecution for taking any goods in execution
in the possession of the defendant or defendants, unless notified or informed of the ownership therein,
previous to his sale of such goods under execution.
When, by
SEC, 10, That the clerks of the district court may
whom,to wbom upon request issue executions directed to the proper
anbd ander.
officer of any county within this Territory, whose
w at rega ations
execuduty 'Ith
s a 11 be to 0 bey an d execute t he same an d
tion" may be make due return thereof to the officer who issued the
directed Into same, according to the provisions of this act, and
anycoaD!yof whenever an execution shall be issued, in any county
tbis Territory.,In t h'IS T
'
erntory,
or f rom t he supreme court d'Irecte d
to the sheriff or coroner of any other county, it shall
be lawful for such sheriff or coroner, having received
such execution and discharged all the duties required
therein by law to enclose such execution and forward the same bv mail to the clerk of the court who
issued the same and on proof being made by such
May be return- sheriff or coroner that such execution was mailed a
ed by mall.
reasonable and sufficient time to reach the office from
whence it issued, within the time prescribed by law,
such sheriff shall not be liable to any amercement
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or penalty for any failure of the safe arrival of such
execution, anything in this act to the contrary notwithstanding: Provided, That no sheriff or coroner ProyllO.
shall send by mail any money made on such execution unless he be especially instructed so to do, by
the plaintiff or his agent.
SEC. 11. That, when any personal estate may be Releae of pertaken on execution by virtue of the provisions of this sonal propertJ
act, the officer taking the same may release such ~o~e!: beefproperty by the defendant or defendants entering ec .
IOto bond with sufficient security, in double the
amount of the value of such property, conditioned Bond aad aefor the delivery of the same at such time and place curltJ.
as may be named in such bond to such officer, to be
sold according to law, which bond shall be by such
officer returned into the office from whence the execution, by virtue of which such property may· have
been taken issued, and such bond shall be valid in Bond to be relaw, and an action may be had thereon whenever the tumed. and ac·
conditions thereof may have been violated, and on tlon maintain· ha d t hereon t he amount d ue on suc hedtbereon.
recovery bemg
execution shall be assessed in favor of the plaintiff :
ProoUled, That property so taken be of sufficient Proylso.
value to satisfy the same, and if not then the value
of the· property so taken together with twelve per
centum thereon: And on the judgment obtained on
such bond there shall be no stay of execution and
no delivery bond shall be taken by the officer executing the same.
SEe. 12. That any person, against whom any judg- Sta,. of execument may be obtained in any of the district courts tlon on judg-of this Territory , may have a stay of execution tnct
m~nts In dis·
courts.
thereon as follows: on all]sums over one hundred
dollars, a stay of six months; on all sums less than
one hundred dollars and over fifty dollars, a stay of
four months; and on all sums less than fifty dollars
the same stay that would have been allowed had such
judgment been obtained before a justice of the peace,
by procuring one or more sufficient securities to
enter on the record of the court rendering such judgment acknowledging himself or themselves bail for Kind of securlthe payment of such judgment together with the in- t,. required.and
terest and
tbere. costs of suit which recognizance may be liablllt,.
bJ incurred.
entered 10 open court or before the clerk of such
court and the same shall be taken as judgment confessed against the person or persons acknowledging
the same, and execution shall issue as well against
the principal as security or securities.
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JbecatloD,
SEC. 13. That when execution of any kind may iswhllDlllaed, sue upon any judgment, upon which no stay of exelDar he stared, cution may have been taken under the provisions of
the twelfth section of this act, the officer issuing the
same shall endorse thereon that the"same is repleviable, and also the date of the rendition of such judgment, and the person or persons against whom such
execution may have been issued, may replevy the
Bnhlqholld.same for the space of time specified in the said
twelfth section of this act, from and after the date of
the rendition of such judgment, as the same may be
endorsed on such execution as aforesaid, by tendering to the officer having such execution in his hands.
a bond with one or more good securities made payable to the plaintiff in a penalty in at least double
CondltloD, aDd the aQ10unt demanded by such execution, and coneflect of said ditioned for the full payment of the amount dehODd.
manded by such execution, together with interest
and costs of suit, to the end of such stay, which bond
shall be returned by the officer returning the execution as a part of his doing thereon to the officer who
issued such execution, and such bond shall be taken,
as a judgment confessed against the person or persons who executed the same, and against their
estates, and execution may issue thereon accordingly.
JadlflDlIDti
SEC. 14. That upon judgments obtained against
alralust certaiD any justice of the peace, clerk, sheriff, coroner,
ofti~en, as
county treasurer, county agent, trustee of the county
lac,
academy, or seminary fund, collector of the revenue,
or attorney at law, or their securities for moneys by
them collected or received, in trust for others by virtue of their office, against any individual, or individuals, company, or corporation, for money deposited
with him, or them, no stay or replevy of execution
shall be allowed; and on executions issuing on such
judgments the court rendering the same shall order
an endorsement to be made that such judgment is
No Itar of exe- not repleviable, and such court shall also order that
catioD allowed no stay of execution shall be allowed, and executions
~~::D;etarua_ is~uing on such judgment, shall be returnable in
. hIe.
thirty days from the date thereof.
Reple_yhoDdl, SEC. 15. That replevy bonds, and bonds for the
ac., to he lID- delivery of property taken on execution shall, when
~er-:e:D
returned to the officer who issued such execution. be
DC.
entered on the judgment docket of such officer, but
the entering of security by recognizance of record
for the payment of any judgment, and the replevy-
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iog of an execution in the hands of an officer, and
the giving of a bond for the delivery of property on
execution, shall neither nor all operate as a satisfac- But not to sa·
tion of the original judgment, upon which such pro· till,. j~d¥~ent.
ceedings shall or may be had, so as to extinguish the ~::lltlnculsh
lien created by such original judgment upon the .
estate of am- defendant.
SEC. 16. That no real estate, of any testator or in- l'roceedincaln
testate, shall be subject to execution upon any judg- ellecutlons
ment against the executor or administrator of such acttainsltttbte~l.
'
a eoandellintel.
a
testator or .mtestate untl·1 t he d
eVlsees
0 f suc h testa- torI
tor and the terre tenants of such real estate be first tates.
made parties to such judgment in the following manner, to wit: where any judgment shall be obtained
against any executor or administrator to be levied ot
the goods and chattels of the deceased and execution issued thereon, shall remain unsatisfied in whole
or part, for want of personal estate and there is real
estate in this Territory, it shall be lawful for the
plaintiff in such judgment to file in the proper court
where such judgment is obtained, a petition against
the executors or administrators and heirs and devisees if any of the deceased, setting forth the facts
of the judgments, and the want of personal property, and that there is real estate in the Territory of
Iowa, describing the same, and setting forth in what
county or counties the same is situated, and praying
said court to award the proper writ, or writs, of execution against the S..lme, and the clerk of said court
shall upon filing such petition notify the persons Notice to belrl
against whom it is filed of the pendency thereof, re- and devlleel.
quiring them to appear, on the first day of the next
term of said court, and shew cause, if any they can,
why the proper writ or writs of execution shall not be
awarded; which said notice shall be given to residents by summons served by the proper officer, and
to non-residents by publishing the same in the nearest newspaper for four weeks successively, and if a
summons it shall be served on residents ten days be- Ruldentl and
fore the sitting of the court and be published to non-realdentl.
non-residents as aforesaid, the court shall at the first
term award the proper writ or writs of execution
directed to the proper officer of the proper county,
unless good cause to the contrary be shown, and the
nonage of heirs, or devisees, shall not in any case be
good cause to suspend execution.
SEC. 17. That when default or defaults shall be Proceedlnea on
made or suffered by any mortgager or mortgagers tbe sale 01
Digitized by

Google

<"

216
of land, tenements, or hereditaments, or by his, her
or their heirs, devisees, executors, administrators or
assigns, of, or in the payment of the mortgage money,
or performance of the condition, or conditions, which
they, or any of them should have paid, or performed,
or ought to payor perform, in such manner and form
and according to the tenor, purport and effect of the
respective provisions, conditions, or covenants, comprised in the deeds of mortgage, or defeasance, and
at the days, times and places in the same deeds respectively mentioned and contained, in any purchase
it shall and may be lawful for the mortgagee, or
mortgagees who may hold the said deed or defeasance, his, her, or their heirs, administrators or assigns, at any time after the expiration of the last day
whereon the said mortgage money ought to be paid,
or other conditions performed as aforesaid, to file his,
her, or their bill in the proper district court, according
to the course of the common law, praying such court
to foreclose the equity of redemption, of the mortgager, or mortgagers to such mortgaged premises,
Eqult, 01 re- and the said court having jurisdiction thereof shall
demptlon lore- make such equitable decree in the premises between
clOledlbd'lde-1 the parties as may be right and Just, and the said
cree 0
atr ct mortgaged
"f
coart.
premises
I or d ere d to b e so ld b y suc h
court shall be sold, as other lands are sold, on other
execution to the highest bidder at public vendue,
and the sheriff selling the same shall make a proper
deed of conveyance to the purchaser or purchasers
thereof, as in case of other land sold on execution,
and when such lands, tenements and hereditaments
shall be sold as aforesaid, the person or persons to
whom the same may be sold shall and may hold and
enjoy the same with their appurtenances, and such
estate or estates shall be discharged from all equity
and benefit of redemption, and all other incumbrances made and suffered by the mortgager or
mortgagers, his, her or their heirs and assigns, and
such sales shall be available in law and the respective vendees, mortgagees and creditors, their heirs
and assigns, shall hold and enjoy the same; but beNotice 01 aale. fore such sale be made notice thereof shall be given
in manner and form hereinbefore prescribed, concerning the sale of lands upon execution.
Overplul to be
SEC. 18. That whenever any goods, chattels, lands.
returned to de- tenements or hereditaments shall be sold on execuleud.nt.
tion by virtue of any of the provisions of this act,
and the same will sell for more than will satisfy such

mortgagedeltatea.
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execution the interest and costs accruing thereon, the
sheriff or other officer making sale of the same shall
render the overplus to the detendant or defendants,
and then, and not till then, shall such officer be discharged thereof upon the records of the same court
to which he shall make return of his proceedings
concerning such sales.
SEC. 19. That no sale of property on execution by Salel uuder
virtue of the seventeenth section of this act shall be lee. 17, and
construed to create any further
. term or estate in the wbat
pusesinterest
tbereb,..
vendees, mortgagees or creditors to whom the same
may be sold, or delivered, than the estate so sold
and delivered shall appear to have been sold or
mortgaged for, by the said respective mortgages or
defeasible deeds.
SEC. 20. That if any estate shall be sold upon exe-Judgments reo
cution issued under and in accordance with the .ersed for er. !
f h'
. d
d
ror, not to afprovIsions
0 t IS act, upon any)u gment or ecree feet tbe lale of
rendered by a court having jurisdiction of the matter estate.
of controversy, which may have resulted in such
judgment and such judgment or decree shall be
afterwards reversed for error or errors none of such
estate so sold on execution shall be restored in consequence of such reversal.
SEC. 21. That when mutual judgments are existing Mutual judI"'
in any county of this Territory that it shall be the menta may be
duty of the officer or officers in whose hands the exe- set :ff inst
ecution may be to set off one execution or judgment eac 0 er.
against the other, so far as the same shall extend
and executions may be certified from one county to
another for the purpose of allowing such set offs ;
and it shall be the duty of the officers whcm any such
executions shall come to their hands to allow the
same.
SEC. 22. The innocent purchaser shall be entitled Remedy of into his suit against the judgment creditor either in law nocent puror equity for the recovery of the money paid for cbaser.
such estate.
SEC. 23. This act to be in force from and after the This act, wben
first day of May next.
to tate:effect..
ApPROVED, January 25, 1839.

:a
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FERRIES.
AN ACT to autborlze Timotb, Funl. to establlsb ,and keep a Ferr,
aero.. tbe Mississippi river, at tbe town of Du Buque.
SEC. 1. Be it enact6d 'by th8 Ouuncil and H0U88 of
Ferr, at Du RepreMnJ.ativetJofth8 Ter'riturgof Iuwa, That Timothy
Buque cbarter- Fanning, his heirs and assigns, be and they are hereby
eel for twenty authorized to establish and keep a ferry across the
,ears.
Mississippi river at the town of Du Buque, in the

county of Du Buque, and to depart from and land at
any place on the public landing of said town, which
was set apart for public purposes by the act of Congress, approved. 3d day of July, A. D. 1836, for the
term of twenty years from the passage of this act:
Proviso.
Provided, That said ferry, when so established, shall
be subject to the same regulations, and under the
same restrictions, as other ferries are, or may ht:reafter be, by the laws ot this Territory, fixing the rate
of toll, and prescribing the manner in which licensed
ferries shall be kept and regulated.
No court. &c..
SEC. 9. .And ~ it forth8r enacted, That no court, or
to autborize a board of county commissioners, shall authorize any
ferr, to be kept person (unless as hereinafter provided for by this act)
at Du Buque.
k
f
. h' h 1"
f h
f DU
Condltionaof to eep a erry Wit 10 t e Imlts 0 t e town 0
tbegrant.
Buque: Pruuided, That the said Timothy Fanning,
his heirs or assigns, shall, within two years from the
passage of this act, procure for said ferry a good and
sufficient steam ferry boat, which shall be kept at
said ferry for the transportation of all persons and
their property across said river, without delay; and
until said ferry boat shall be provided as aforesaid,
the said Timothy Fanning shall keep at said ferry a
good and sufficient number of flat boats, with a sufficient number of hands to work the same, for the
transportation of all persons and their property
across said river (when passable), without delay.
Penalty for vi· And should the law regulating ferries now prescribed,
olation tbereof. or hereafter to be prescribed, be violated by the said
Timothy Fanning, his heirs or assigns, or if no good
and sufficient steam ferry boat be provided at the
time required by this charter, upon proof thereof, to
be made to the satisfaction of the board of county
commissioners, or to the county court (as the case
may be), of the county of Du Buque. the above charter, if so violated, shall be declared void, and said
ferry shall thereafter be disposed of as other ferries

Digitized by

Google

219
are under the laws regulating ferries. This act to be
in force from and after its passage.
N. B. As far .. tbis act maf be construed to Interfere wltb prlvalerlabtl Note b,. tbe
In tbe county commllsloners judicial powers-or to conOlct wltb Gonrnor
the proylslons of tbe act of Conpess referred to In the firlt lectlon-l con.
lider It will be yold: in otber reapects valid. With tbll note of explana·
tion. lalve to it my a.lent.
A••ROVllD. December 14. 1888.

-10 Yelt

FERRIES.
AN ACT to autborlze JOlepb Williams and Charles Alexander Warfield
to keep a ferr,..
SEC. 1. Be it enaded by the Oouncil and D0UB6 of
Bepresentati'V1J8 of the Territurg of IOUJa, That Joseph Ferr,.atBloom-

Williams and Charles Alexander Warfield. their heirs Iqton charand assigns, be and they are hereby authorized to tered for twen' h an d k eep a f erryacross t h e M'ISSISSIPPI
. . .river.
.
t,. ,.earl.
esta bl IS
at Bloomington, in Muscatine county, and for one
mile above and one mile below said town, to the east
bank of said river, for the term of twenty years, from
and after the passage of this act: Providsd, Said CondltlOila of
Williams and Warfield shall. within two years from tbe paut.
the passage of this act, establish and keep, or cause
to be kept, a good and sufficient horse or steam ferry
boat at the place aforesaid, for the safe conveyance
of passengers and their property across said stream,
without delay: And provided also. That said ferry,
when so established, shall be subject to the same
laws, and under the same restrictions, as other ferries are or may hereafter be by laws enacted, or to be
enacted, in this Territory (or State as the case may
be), fixing the rates of toll, and prescribing the manner in which licensed ferries are or shall be hereafter established and attended to. And should the
law regulating ferries in any way be violated, and Penalt, for ylproof be made to the satisfaction of any court of olallnle tbe act
competent jUrisdiction, then the above charter, so to leglliate ferviolated, shall be declared void, and said ferry shall rles.
thereafter be disposed of as other ferries are under
the laws regulating ferries: Provided also, That Rlabtslaved.
nothing in this act shall be so construed as to interfere with the right that any individual may have to
the lands on either side of said river. Providsd, nevertheless, That the owners ot said ferry, before they
shall occupy and use the landing on the said rivet,
28
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which shall or may belong of right to any other individual or individuals, shall first obtain the consent
of said individual or individuals to use and occupy
the same.
ApPROVED, December 14 1838.

ES.
ACT to autborlze
Usb and keep a 1

nd Adrian H. DaTen
silslppl river, at tbe
Rocklqbam.

SEC. 1. Be it en,acted 1m the Oouncil and Hm.eae of
Ferryestab- Representatives of the Territury of Iowa, That John
Iisbed at Rock- H. Sullivan and Adrian H. Davenport, their heirs
ingham.
and assigns, be and they are hereby authorized to
establish and keep a ferry across the Mississippi
ver, at the to
gham, in the
ott, within th
mits: comme
int in said to
ction of Wap
th said river
ng from said
d down said
e each way;
id Sullivan an
have the excl
twelve yearl. liege of ferrying within the above limits for the term
of twelve years: P'I"O'Vided, That said ferry, when so
established, shall be subject to the same regulations,
and under the same restrictions, as other ferries are
or may hereafter be by the laws of this Territory,
fixing the rates of toll, and prescribing the manner
. which license
.
I be kept and
S~c. 2. And
en,acted. That
hn H. Sulliv
an H. Daven
irs and assig
in two years
ssage of this
or said ferry a
ry boat. whic
fficient horse
kept at said ferry for the transportation of all persons and their property across said river, without
delay; and until said ferry boat shall be provided as
aforesaid, the said Sullivan and Davenport shall keep
at said ferry a good and sufficient fiat boat, with a
sufficient number of hands to work the same, for the
t ansportation of all
ons and their
ross said rive
ble, without d
SEC. 3. This
ect from an
ssage.
N. B. Allar as thi
ued 10 interfere with
the property 01 the
nsld er it will be voi
on, I giye to It my a
ects valid With th
ApPROVED, Decem er I" 1888.
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FERRIES.
AN AI.'T to aatborlze J. S. Kirkpatrick to establlsb ad keep a Ferr,
across tbe Mislissippi river, at Belleview.

SEC. 1. Be it ~ by th8 Own,cil and HUU86 qf
of tM Territory of I<YlOa, That J. S. Ferry at BelleKirkpatrick, his heirs and assigns, be and they are view cbartered
hereby authorized to establish and keep a ferry across for tweat,
the Mississippi river, at the town of Belleview, in the years.
county of Jackson, for the term of twenty years,
from the passage of this act: PI'(Yl}ided, That said
ferry, when so established. shall be subject to the Uadersame
same regulations, and under the same restrictions, as regalatl.oDland
other ferries are or may hereafter be by the laws of restrictions as
· T
t hIS
ern' tory, fi'
xmg t h e rate 0 f to II ,an d prescn'b'JOg otberferrl_.
the manner in which licensed ferries shall be kept
and regulated.
SEC. 2. And be it .furth81' enacted, That said J. S. Horae oraleam
Kirkpatrick, his heirs and as~igns, shall, within two ferry boat to be
years from the passage of this act, procure for said procared.
ferry a good and sufficient horse or steam ferry boat,
which shall be kept at said ferry for the transportation of all persons, and their property across said
river, without delay; and until said ferry boat shall
be provided as aforesaid, the said J. S. Kirkpatrick
shall keep at said ferry a good and sufficient number
of flat boats, with a sufficient number of hands to
work the same, for the transportation of all persons
and their property across said river, when passable,
without delay.
SEC. 3. This act to take effect and be in force from
and alter its passage.
R~ive8

N. B. Aa far as tbl. acl may be coastraed to Interfere wltb private Nole by tbe
rllfbts, or tbe prol!l!rty of tbe Uaited States. I conaider It will be void; ia Governor
otber respects valid. Wltb tbil nole of explanation. I Iflve to It my Ulent.
.
APPRovan, December 17. 1888.

FERRIES.
AN ACT to regalate Ferries.

SEC. 1. Be it ~ by th8 Oouncil and HUU86 of
R~tatilues of th8 Territory of Iowa, That no per- Licea.. to be
son shall be permitted to keep a ferry across any obtalaed from
stream, except the Mississippi river, running through com. coart.
or bounding on any county in this Territory, without
having first obtained a license, from the county commissioners' court of the proper county, for the purpose, as hereinafter provided.
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SEC. 2. That the person applying for such license
shall produce satisfactory evidence to the court, by
CUlt.
the affidavit of the applicant, or otherwise, of his
having given notice, by advertisement, set up in at
least three public places in the township or neighborhood where the ferry is proposed to be kept,
twenty days prior to the sitting of the court, of his
intention to apply to such court for a license to keep
a ferry.
Court autborlSEC. 3. That the court being satisfied that the nozed to grant II- tice hereby required has been given, that a ferry is
cense.
needed at such place, and that the applicant is a
suitable person to keep the same, are hereby authorized to grant to the applicant a license to keep the
same for any term of time. not exceeding five years,
on the applicant's paying into the county treasury
of the proper county a sum to be fixed by the court,
not less than two, nor more than fifty dollars annually; and on the applicant's producing the county
treasurer's receipt for the payment of the sum so
fixed, he or she shall receive from the clerk of the
COllrt a license, under the seal of the court, for a
time not exceeding the term aforesaid, for which he
or she shall pay the clerk the sum of fifty cents:
Proyiso.
Pruvided, That all ferries so established shall not be
nearer than one mile of each other .
.RIgbts of par·
SEC. 4. That the person owning or possessing land
ties as to ferry on both sides of any stream, where a ferry is prolicense.
posed to be established, shall have exclusive right
of a license for a ferry at such place, and when the
opposite banks are owned by different persons, the
rights to the ferry shall be mutual, but if the owner
does not apply, the court shall grant a license to any
person applying for the same, except where either
of the landings are not in a public highway. the consent of the owner of the ground shall first be had in
Ronewal.
writing: Provided, When any person shall apply for
a renewal of his license at the same place where he
has kept the preceding year, the same may be
granted or renewed without notice or petition.
Duties of ferry
SEC. 5. That every person obtaining a license to
keeper..
keep a ferry shall provide, and keep in complete repair, a good and sufficient boat for the safe conveyance of persons and property, and when the river or
creek, over which the ferry is kept, is passable, shall,
with a sufficient number of hands to work and manage the boat, give due attendance from daylight in
the morning until dark in the evening; and shall
Notice to be
by appll·

clYeD
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moreover at any hour in the night or day (that the
creek or river can be passed), when called upon for
that purpose, convey the United States mail, or other
public express: across said ferry. And if any per- PeDaltyfor
son, having obtained a license as aforesaid, shall fail DOD-perform·
or neglect to perform the duties herein enjoined, or Dce.
any of them, the person so offending shall forfeit
and pay for every such offence a sum, not exceeding
twenty dollars, to be recovered before any justice of
the peace of the proper county, at the suit of any
person prosecuting for, and making due proof of
such failure or neflect. And if any keeper of a ferry, ADd for reeelyas aforesaid, shal demand and receive a higher rate IDg bieberor sum for ferriages than shall be allowed by law r~:ell:-: I
regulating ferries, the person so offending shall for- a owe y a".
feit and pay for every such offence a sum, not exceeding ten dollars, recoverable before any justice
of the peace of the proper county, by any person
making due proof thereof, to be disposed of as hereinafter provided.
SEC. 6. That the court of county commissioners, Court 10 fix tbe
at the same time they grant a license to keep a ferry, ratel of ferrishall also fix the rate of ferriages which the ferry- aae.
keeper may demand and receive for the transportation of persons and property, and it shall be the
duty of the clerk of said court to furnish every person, on taking out a license to keep a ferry, with a
list of the rate of ferriages, which list the ferry- Ratello be
keeper shall post up at the door of his ferry house, POlted up.
or some conspicuous place convenient to said ferry.
SEC. 7. That if any person shall keep a ferry with- PeDalt,for
out being duly authorized, the person so offending lteeplDIC ferry
shall forfeit and pay a sum, not exceeding thirty"ltboutaulbo.
dollars, to be recovered by any person suing for the dty.
same before any justice of the peace having jurisdiction thereof.
SEC. 8. That all actions or suits brought under the Sulll under tb.
provisions of this act shall be in the name of the proylliODI of
United States, and the court taking cognizance Ibllact.
thereof, shall keep a record of all fines and forfeitures recovered under the same, and sheriffs, constables, and other officers shall pay all moneys,
within thirty days after receiving the same, into the
county treasury, and justices of the peace and clerks
of courts, before whom any fine is recovered, shall
present an accurate account thereof to the county
treasurer, on or before the first day of June annually,
and the clerks of courts shall in like manner return
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a list of all licenses by them issued, and to whom,
and the price of each respectively, and it shall be
the duty of the county treasurer to inform and prosecute all offenders against this act.
.
To tate effect
SEC. 9. This act to be in force and take effect from
from lIt Marcb. and after the first day of March next.
ApPROVED, December 20, 1838.

FERRIES.
AN ACT to autborlze Aaroo Usber and Thomu 1(. Groom to establilb a
{err,. aeroll tbe Mississippi rlYer.

Ferry 10 Mal'
catloe couoty
chartered for
tweoty yearl.

C.mdillool o{
tbe Rraot.

Forfeiture 10
cue of 000performance.

SEC. 1. Be it enacted by the Council and H()U8(J of
Representati'U68 of tM Territory of Iowa, That Aaron

Usher and Thomas M. Groom, their heirs and assigns,
be and they are hereby authorized to establish and
keep, or cause to be established and kept, a ferry
across the Mississippi river, between the northwest
bank of said river, opposite the town of Wyoming,
in MUicatine county, and the lower landing for
Illinois City on the southeast side of said river, or
as near as practicable, for the term of twenty years,
from and after the passage of this act: Provided,
That said ferry, when so established, shall be sub.
ject to the same regulations, and under the same
restrictions, as other ferries are, or may hereafter
be. by law in this Territory, fixing the rates of
tolls, and prescribing the manner in which licensed
ferries shall be kept and attended to: And further
provided, That nothing in this act contained shall
be so construed as to interfere with any other
ferry, which has already been established by law
across the said Mississippi river: Provided further.
That the said Aaron Usher. and Thomas M. Groom,
their heirs or assigns, shall within two years. from
the passage of this act, procure a good and sufficient
steam or horse ferry boat, which shall be kept at said
ferry for the transportation of all persons and their
property across said river, when passable, without
delay; and until said ferry boat shall be provided as
aforesaid, the said Usher and Groom shall keep, or
cause to be kept, at said ferry, a good and sufficient
fiat boat or boats, with a sufficient number of hands
to work the same, for the transportation of all persons as aforesaid across said river. And should the
law regulating ferries now prescribed, or hereafter to
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be prescribed, be violated by the said Usher and
Groom, their heirs or assigns, or if no good or sufficient steam or horse ferry boat be provided at the
time and place required by this charter, upon proof
thereof, to be made to the satisfaction of the district
court of the proper county, this act shall be deemed
and declared void. and said ferry shall thereafter be
disposed of as other ferries are under the laws regulating ferries.
N. B. As far a. thl. act mar beconstrued to Interfere with prl..te rlgbt •. Note by tbe
or the proJlel"ty of the United States. it will he considered void: In other Governor
resDeCts "alld. With this note of ellplanatlon,l yield to It my ..sent.
.
A.raovIlD. December _, 1838.

FERRIES.
AN ACT to authorize Ralph Letton to establish and keep a ferry across the
Mississippi riv.r, at the town of Parkhurst.
SEC. 1. Be it tIfI.4Cted 1!JJ tM Ocmncil and HoU1J6 of
of tM Territory of IO'IIJa, That Ralph Authority 10
Letton, his heirs and assigns. be and they are hereby keep a ferry at
authorized to establish and keep a ferry across the Parkhurst.
Mississippi river, at the town of Parkhurst. in the
county of Scott. within the following limits: com- Limits.
mencing at a point in said town known as the Public
Landing, and extending from said point up and down
said river, one mile each way; and that said Letton Ellclulive rirht
have the exclusive right or privilege of ferrying. for ten rem.
within the above limits, for the term of ten years:
Provided, That said ferry, when so established, shall
be subject to the same regulations, and under the
same restrictions. as other ferries are, or may hereafter be. by the laws of this Territory (or state as the
case may be), fixing the rates of toll, and prescribing
the manner in which licensed ferries shall be kept
and regulated.
SEC. 2. And be it· further tIfI.4Cted. That the said Horse or steam
Ralph Letton. his heirs and assigns, shall, within four ferry boat to be
years from the passage of this act, procure for said procured.
ferry a good and sufficient horse or steam ferry boat.
which shall be kept at said ferry for the transportation of all persons and thdr property across said
river, without delay; and until said ferry boat shall
be provided as aforesaid, the said Letton, his heirs
and assigns, shall keep at said ferry a good and sufficient fiat boat, with a sufficient number of hands to
work the same, for the transportation of all persons
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and their property across said river, when passable,
without delay.
To take eIIect
SEC. 3. This act to take effect and be in force from
from 1st April. and after the first day of April next.
Notebytbe
GoverDor.

N. B. Allar al thl. act may be cODstrued to IDterfere with tbe property
UDlted State•. or IDdlyldual rlgbts.lt will be cODlld.red yoid: iD otber
respectl yaUd. Witb tbis Dote of explanation. lyie1d to It my ...ut.
ApPROVIlD, ,aDuary f. 18811.

01 tbe

FERRIES.
AN ACT to autborlze DaTid W. KllbourD to keep a lerry aerosa tbe Mi.·
sl ••ippi river. at tbe town 01 MODtrose.
SEC. 1. Be it enacted 'by the Council and H0'U86 of
Autborlty to Rept'6B61,tati'1J68 of the Territory of llYllJa, That David
keepaferryat W. Kilbourn, his heirs and assigns, be and they are
MODtrole.
hereby authorized to establish and keep a ferry
across the Mississippi river, at Montrose, in Lee
Eaclullyeprl· county, with the exclusive privilege to the same, for
Yllege for ten one mile above. and one mile below said town, for
years.
the term of ten years.
SEC. 2. P1'OvitUd, always, Said ferry, when so established, shall be subject to the same regulations and
restrictions as other ferries are, or may be, by law,
fixing the rate of toll, and prescribing the manner in
which licensed ferries shall be kept and attended to:
Steam or borae And prottided further, That said Kilbourn shall put,
ferry boatto be or cause to be put, in complete operation a good steam
~ut ID opera- or horse ferry boat, within the term of fifteen months,
t OD.
from and after the l?assage of this act: Provided also,
Rlgbtllued. That nothing in thiS act shall be so construed as to
interfere with the right that any individual may have
to the lands on either side of said river.
SEC. 3. This act to take effect from and after its
passage.
ApPROVED, January, 19,1839.

FERRIES.
AN ACT to autborlze JohD Gaines. Oli. ReYDold•. and Company. to keep a
ferry acrOi. tbe MI••I••lppl rlYer, 'above tbe RouDd MouDd. at tbe Upper
Mouth of De. MoiDes rlTer.
FerrylD
eouDt,.

Lee

SEC. 1. Be it mooted by the Council and HOUIJe of'
R6(»'esentati'1J68 qf the Territory of 10?Da, That John
Games, Otis Reynolds, and Company, their heirs and
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assigns, be and they are hereby authorized to keep a
ferry across the Mississippi river, opposite the Round
Mounds, at the ufper mouth of the Des Moines river,
in the county 0 Lee, within the following limits:
commencing at the upper mouth of said river, above Limits.
the town of Warsaw, In the State of Illinois, extending up the Mississippi for the distance of two miles;
and that the said John Gaines, Otis Reynolds, and
Company, shall have exclusive privilege of ferrying Excluslye prlwithin the above limits, for the term of fifteen years: yl1ege for fifProvided, That said ferry when so established, shall teen yearl.
be subject to the same regulations, and under the RegulatloDs
same restrictions, as all other ferries are, or may be, aDd reltricby the laws of this Territory, fixing the rates of toll, tioDs.
and prescribing the manner in which licensed ferries
shall be kept and regulated: PI'O'Vid8d also, That Rights laved,
nothing in this act shall be so construed as to interfere with the right that any individual may have to
the lands on either side of said river.
SEC. 2. And be it furtMr ent1cted, That the said Horse orateam
John Gaines, Otis Reynolds, and Company, their heirs ferry boat to
and assigns, shall, within two years, from the passage be procured
of this act, procure for said ferry a good and sufficient
horse or steam ferry boat, which shall be kept at said
ferry for the transportation of all persons and their
pr0p'erty across the said river, without delay; and
until said ferry boat shall be provided, the said John
Gaines, Otis Reynolds, and Company, shall keep at
said ferry a good and sufficient flat boat, witb a
sufficient number of hands to work the same, for the
transportation of all persons and their property
across said river, when passable, without delay.
ApPROVED, January ~l, 1839.

FERRIES.
ACT to ..thorlze Jamel LeoDard, Oliver A. Crary, William H. Bro_,
aDd Cbarlea SwaD, to eatablilb aDd keep a ferry acroll tbe Mlalalppl
rI.,er, at tbe tOWD of CbarleltoD.

AN

SEC. 1. B6 it I'TUJCted 'by th6 Oouncil and H0U86 of
Rtpresentative8 of tM Territor!! of iuwa, That James Fem at

Leonard, Oliver A. Crary, William H. Brown, and CbarlestoD
Charles Swan, their heirs and assigns, be and they are
for
hereby authorized to establish and keer a ferry weD y yearl.
across the Mississippi river, at the town 0 Charleston, in the county of Jackson, for the term of twenty

faD!ed
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years, from the passage of this act: .Provid«l, That
said ferry, when so established, shall be subject to
the same regulations, and under the same restrictions,
as other ferries are, or may hereafter be, by the laws
of this Territory, fixing the rates of toll, and prescribing the manner in which licensed ferries shall be kept
Rigbtllned. and regulated: Provided also, That nothing in this
act shall be so construed as to interfere with the right
that any individual may have to the lands on either
side of said river.
Horle or steam SEC. 2. And beit.fttrtMrenacted. That said Leonard,
feny boatto Crary, Brown, and Swan, their heirs and assigns,
be procured. shall, within two years from thelassage of this act,
procure for said ferry a good an sufficient horse or
steam ferry boat. which shall be kept at said ferry
for the transportation of all persons and their
pr0p'erty across the said river, without delay; and
untIl said ferry boat shall be provided as aforesaid,
the said Leonard. Crary. Brown, and Swan. shall keep
at said ferry a good and sufficient number of flat
boats, with a sufficient number of hands to work the
same, for the transportation of all persons and their
property across saId river, when passable. without
oelay_
Noferry to be
SEC. 3. And be it fttrther enn.cted, That no person
kept wltbln shall be permitted to establish a ferry within one
balf a mile. half mile, either above or below the ferry hereby
established.
SEC. 4- This act to take effect and be in force from
and after its passage.
ApPROVED, January 21, 1839.

Replatlon.
and restrlctlonl.

FERRIES.
AN ACT to autborlze Francis P. Blevings to eltabUlb and keep a ferry
acrosl the ~ilslsslppl river. at the town of Nashville.
SEC. 1. Be it enacted &y the Oouncil and H(W,88 of
Ferry at Nasb· Repr68en.tatives of tM Territory qf iO'llJa, That Francis
ville granted P. Blevings and Company, their heirs and assigns, be
for fifteen
and they are hereby authorized to establish and keep
years.
h
a ferry across t e Mississippi river, at the town of
Nashville, in the county of Lee, for the term of fifteen years. from the passage of this act: Provided,
That said ferry, when so established, shall be subject
to the same regulations, and under the same restrictions, as other ferries are, or may hereafter be, by the
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laws of this Territory, fixing the rates of toll, and
prescribing the manner in which licensed ferries shall
be kept and regulated: Pruuided also, That this act Rlgbtl sued.
shall not be so construed as to interfere with the
rights that any individual may have to the lands on
either side of said river.
SEC. 2. No court, or board of county commission- No ferry to be
ers, !lhall authorize any person or persons to keep a keptwltbln cer·
ferry within the limits of the town of Nashville, one taln limit•.
mile above and one mile below said town: Proviiled,
That the said Francis P. Blevings and Company, Condltlonl of
their heirs and assigns, shall keep at said ferry a tbe graut.
good and sufficient number of flat boats, with a sufficient number of hands to work the same, for the
transportation of all persons and their property
across said river, when passable, without delay; and
that the said Francis P. Blevings shall, at the expi- Penalty for not
ration of five years, procure a good and sufficient procuring
steam or horse ferry boat·, and if no such steam or steam
boat. or borse
horse boat shall be procured at the end of five years,
this act to be null and void.
ApPROVED, January 21, 1839.

FERRIES.
AN ACT to autborize Aaron Wbite to keep a ferry across tbe Misal.slppl
river. at tbe town of Fort :.tadlaon.
SEC. 1. Be it enact«l by tM Council and HOUBe of
Repre8lfntati'IJeIJ of tM Territory of /qwa, That Aaron Ferry at Fort
White, his heirs and assigns, be and they are hereby Madl,on.
authorized to establish and keep a ferry across the
Mississippi river, at the town of Fort Madison, commencing at the west line of the street west of Broadway, and extending up the Mississippi river two
miles, and that said White. his heirs and assigns. have Exclusive prl·
the exclusive privilege of ferrying within said limits vllege for
for the term of twelve years.
twelve yurl.
SEC. 2. Provided, however. That said ferry, whenSteam or horle
so established, shall be subject to the same restric- ferry boat to be
.
'
. are, or may tlou
put In opera·
tlons
an d reguIabons
as ot h er fernes
hereafter be, by law in this Territory, fixing the rates .
of tolls, and prescribing the manner in which ferries
shall be kept and attended to: .And provided further,
That the said White shall put in full and complete
operation, at said ferry, a good steam or horse ferry
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RICblll..ed.

boat, within the term of twelve months, from and
after the passage of this act.
SEC. 3. Prooid6d also, That nothing in this act
shall be so construed as to interfere with the right
that any individual may have to the lands on either
side of said river.
ApPROVED, January 25, 1839.

FERRIES.
AN ACT to eltabUlb a ferr, aerosl tbe Mil.lalppl river. at Fort Madison.

Ferr, at Fort
Mad180n.

SEC. 1. Be it 6'11J.U)td by the Ootmcil and H0U86 of
Representati'1J68 of the Territory of I(lfJJ{S, That Joseph

Webster, his heirs and assigns, be and they are
hereby authorized to establish and keep a ferry across
the Mississippi river. at the town of Fort Madison,
Limits.
within the following limits, viz: commencing on the
west side of the street below Elm street, and with
the course of said river two miles down the same;
and that the said Webster, his heirs and assigns,
Ellclusin prl· have the exclusive privilege of ferrying within the
vllep for teu above limits for the term'?! tel! ye_ars, from and after
yeara.
the passage of this act: Provided, That said ferry
shall be subject to the same regulations and restrictions as other ferries are, or may be hereafter, by law
in this Territory, fixing the rates of tolls, and prescribing the manner in which licensed ferries shall
be kept.
Horae or .team
SEC. 2. .And be it f'llll'ther enacted, That the said
ferry boattobe Joseph Webster, his heirs or assigns, shall keep, or
kepi.
cause to be kept, within the term of one year, at the
place aforesaid, a good and sufficient boat or boats,
to be propelled by horse or steam power, for the
safe conveyance of persons and their property across
said river, without delay; and until said steam or
horse ferry boat shall be provided as aforesaid, there
shall be kept at said ferry a good and sufficient flat
. boat or boats, with a sufficient number of hands to
work the same, for the conveyance of all persons
and their proEerty across said river as aforesaid.
For aDY viol..
SEC. 3. And be it further 6'11J.U)td, That should the
tlon of tbe act law regulating ferries in any way be violated, and
to reculate fer· proof be made to the satisfaction of any court of
rles. cbarter to
. • d"
h
b ove carter.
h
be void
competent JUriS
lctton, t h en tea
so
.
violated. shall be declared void, and said ferry shall
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thereafter be disposed of as other ferries are under
the laws regulating ferries: Provided, That nothing in Rlebts ...eeI.
this act shall be so construed as to interfere with the
right that any individual may have on either side of
said river.
ApPROVED, January 25, 1839.

FORCIBLE ENTRY AND DETAINER.
AN ACT to preYeDt forcible entry and detainer.
SEC. 1. Be it enacted by the {huncil and H0U88 of
R6pt'686ntatiW8 of the Territory of [moa, That no per- Fine for forcl·

son or persons shall hereafter make any entry into ble entry.
lands, tenements, or other possessions, but in cases
where entry is given by law; and in such cases not
with strong hand, nor with multitude of people, but
only in a peaceable and easy manner; and if any
person from henceforth do to the contrary, and
thereof be duly convicted, he shall be punished by
fine.
SEC. 2. If any person shall enter upon or into any Forcible eDtry
land, tenements, or other possessions, and detain and detainer
and hold the same with force or strong hand, or with "I~bef
weapons, or breaking open the doors or windows, or :15 act. 0
other part of a house, whether any person be in or
not, or by threatening to kill, maim, or beat the
party in possession. or by such words or actions as
have a natural tendency to excite fear, or apprehen.sion of danger, or by putting out of door. or conveying away the goods of the party in possession, or by
entering peaceably and then turning out by force, or
frightening by threats or other circumstances of terror, or in any other way that would be a forcible
entry or detainer at common law, the party out of
possession, in such case every person so offending
shall be deemed guilty of a forcible entry and detainer within the meaning of this act.
SEC. 3. That a justice of the peace shall have Autborlt, to
authority to enquire by jury, as hereafter directed, enquire b,jury.
as well against those who make unlawful and forcible entry into lands, tenements, or other possessions,
and with strong hand detain the same, as against
those who, having lawful and peaceable entry into
lands, tenements, and other possessions, unlawfully
and by force detain the same, and if it be found
....
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Restitution.
Mode of pro·
ceedlqlDca·
se' of forcible
eutrJudd..
tainer.

upon such enquiry that an unlawful and forcible entry hath been made, and that the same lands, tenements, and other possessions are held and detained
by force and strong hand, or that the same, after
a lawful entry, are held unlawfully and with force
and with strong hand, then such justice shall cause
the party complaining to have restitution thereof.
SEC. 4. That when any complaint shall be formally
made, in writing, to any justice of the peace of the
proper county, signed by the party aggrieved, his
agent or attorney, specifying the lands, tenements,
or other possessions so forcibly entered and detained.
by whom and when done. it shall be the duty of the
said justice to issue his summons, directed to the
sheriff or any constable of his county, commanding
him to summon the person or persons, against whom
the complaint is made, to appear before such justice,
at a time and place to be stated in such summons,
not more than twelve, nor less than six days from
the time of issuing such summons, and which shall
be served at least five days before' the return day
thereof. by reading the same to the defendant. or leaving a copy at his place of abode, and the said justice
shall also issue a precept to the sheriff, or any constable, commanding him to cause to come before
him, the said justice, twelve discreet men of lawful
age. and who shall be qualified to serve as jurors on
trials in the district courts of the vicinity, at the
same time and place appointed for the trial or hearing of the said complaint, and if a sufficient number
of persons summoned do not appear, the said justice
may order the sheriff or constable to complete the
number by returning others forthwith, and the jury
empaneled shall be sworn well and truly to try lhe
forcible entry or detainer complained of, and to
return a true verdict thereof. And if the jury, after
a full hearing, find the person, against whom the
complaint is made, guilty of the forcible entry or
detainer complained of, they shall all sign their verdict, and deliver the same to the said justice, who
shall thereupon enter judgment for the complainant
to have restitution of the premises, and shall impose
such fine, not exceeding fifty dollars, considering all
the circumstances, as he may deem just, and shall
tax the costs for the complainant, and may commit
the person, against whom judgment is so entered,
until the fine and costs be paid, and the said justice
shall award a writ of restitution. But if the jury find
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that the person complained of is not guilty, the complaint in their opinion not being supported, the said
Justice shall tax the costs against the complainant,
and issue execution accordingly.
SEC. 5. And if the jury, summoned and empaneled Wbenjar)'lIIa,
as aforesaid, cannot agree upon a verdict, the justice, be discbarged:
before whom the trial is pending, may discharge the
same, if in his opinion they are not likely to agree
upon a verdict, and issue a summons, returnable
forthwith, for the purpose of empaneling a new jury.
SEC. 6. The sheriff or constable shall return to the ReturD of prosaid justice the summons and precept, as aforesaid, ce...
on the day assigned for trial, and shall state on the
back of said summons how the same was served, and
on the back of said precept a list of the names of the
jurors. And if the defendant do not appear, the If defendant do
ju,;tice shall proceed to try the said cause e:D parte, not appear,trlor may in his discretion postpone the trial for a time al cpa,.t,.
not exceeding ten days. And the said justice shall
also issue s·.tbpc:enas for witnesses, and proceed in the
trial of said cause as in other cases of trial by jury.
SEC. 7. That the complainant of any forcible entry Treble dallla·
or detainer as aforesaid, who shall recover ag.linst Irea b)' action
the person complained of as aforesaid, shall also be of trespaSl.
entitled to recover treble damages, with costs of suit,
by an action of trespass against the offender or offenders, to be brought before the court having jurisdiction thereof: P-rovided always, That nothing in To wbat case
the foregoing part of this act shall be construed to foreeolng proextend to any person or persons who have had the vlalons:8ball
.
'
d occuFatlon
.
f not eztend.
qUiet,
peacea bl e, an d
unmterrupte
0
any lands, tenements, or other possessions, otherwise
than by demise or lease, for the period of three whole
years next before the entering of such complaint,
anything in this act to the contrary notwithstanding.
SEC. 8. That when any person shall wilfully and Proceedlne8
with force hold over any lands, tenements, or otheraplnltperaou
possessions, after the termination of the time for boldine over.
which they are demised or let to him or her, or to
the person under whom he or she claims, or contrary
to the conditions or covenant of the lease or agreement under which he, she, or they hold or holds; or
when any person wrongfully, or without force, by
disseizing, shall obtain and continue in possession of
any lands, tenements, or other possessions, and after
demand made in writing for the delivery of the possession thereof, by the person having the legal right
of such possession, his agent or attorney, shall refuse
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or neglect to quit such possession, upon complaint
thereof to a justice of the peace, said justice shall
proceed to hear, try, and determine the same in like
manner as in cases of forcible entry and detainer,
Pr01'IIO.
and issue a writ of restitution accordingly: PIVYUided
always, That the justice shall have no power to assess
a fine on the party complained of.
Cues to wblcb
SEC. 9. That the preceding section shall not extbeprecedlq tend to any person who has or shall have continued
section II not in possession three years, after the termination of
to extend.
the time for which the premises were demised or let
to him, or her, or those under whom he or she claims j
or to any person who continues in possession three
years, quietly and peaceably, by disseizure, anything
therein contained to the contrary notwithstanding.
Action of tresSEC. 10. That the complainant shall be entitled to
pas..
an action of trespass against the person complained
of, and who shall be found guilty on the trial, and
may recover treble damages from the time of notice
given to quit the premises, and until that time damages only.
PartyaarlevSEC. 11. If either party shall feel aggrieved by the
ed may appeal verdict of the jury, or the decision of the question,
to district
on any trial had under this act, such party, within
court.
twenty days thereof, may have an appeal to the district court, to be obtained in the same manner, and
tried in the same way, as appeals from justices of the
Pro1'ilo.
peace in other cases: Prwided, however, That in no
case shall an appeal operate as a IJ'Uperaed«u to any
writ of restitution that may be issued by said justice;
and the district court, on giving judgment for the appellant, shall award a writ of restitution, and execution for costs, including the costs before the justice;
and if judgment be for the defendant, he shall recover costs in like manner, and have execution for
the same.
ApPROVED, January 25, lR39.

GAMING.
AN ACT to pr.,.,ent and punlsb gam bllng.

Gambling
debtl collectable.

SEC. 1. B, it mact6d 1m the Oouncil and H()'lIM 01
Reprutmtati'V68 of the Territory of I()UJQ" That all

promises, notes, bills, bonds, covenants, con tracts,
agreements, judgments, mortgages, or other securities
or conveyances made, given, granted, or entered into,
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or executed by any person or persons whomsoever,
for the whole or any part, or shall be for any money,
property, or any valuable thing won by gambling or
playing at cards, dice, or other games of hazard
whatsoever, or by betting on the side or hand or
hands with any person or persons playing or gaming
as aforesaid. or for the reimbursing or paying any
money or other valuable thing lent or advanced at
the time of such playing, knowing the intention of
the borrower so to bet or hazard the same, shall be
good and valid in all courts of law and equity in this
Territory, and collectable as provided in the second
section of this act.
SEC. 2. If any person who shall at any time by Mooe,. &:c .•
playing or betting at cards, dice, or any other game paid or dellyer·
or games of hazard whatsover, or by betting on the ed meedy bfe rt"h
'd
d 0 f such as d 0 bet or game, 1ose any cover
or e
Sl e or han
UI. ofthecouo.
money or other valuable thing, and shall payor ty.
deliver the same, it shall be lawful for any person or
persons to sue for and recover. in the name of the
board of county commissioners of the county in
which such money or other valuable thing was lost,
for the use of such county from the respective winner or winners with costs of suit in any court having
competent jurisdiction, in which action it shall be
sufficient for the plaintiff to declare generally as in
actions of debt or assumpsit for money had and received by the defendant to the use of the plaintiff,
or as in actions of detinue or trover upon a supposed
finding and detaining or converting the money or
property of the plaintiff to the use of the defendant,
whereby an action hath accrued to the plaintiff
according to the form of this act, without setting
forth the special matter, and the testimony of the Testlmoll, of
person !osin~ in the ab~ence of other testimol'!Y' shalllOllq part, to
be received In any action brought as aforesaid.
be recelYed.
SEC. 3. Every person who shall set up or keep any Keepers of ptable or gambling device commonly called faro bank, miq tables.
E. 0., roulette, equality or any kind of gambling ~cii:~~~~
. device adapted. devised and deSigned for the purpose p:ISO:mlllt.
of playing any game of chance for money or property,
and shall induce, entice or permit any person to bet
or play at or upon any such gaming table or gambling
device, or at Or upon any game played at or by any
means of such table or gambling device, or on the
side or against the keeper thereof. shall on conviction
be adjudged guilty of a misdemeanor and punished
by fine not exceeding five hundred dollars and not
80
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less than twenty-five dollars, or by imprisonment Dot
exceeding three months nor less than ten days, or by
both such fine and imprisonment.
Fine to be 1m- SEC. 4. Every person who shall bet any money or
POled oaper- property or play at or upon any gaming table, bank
Bon. who bet or or device prohibited by the preceding section or who
pia,..
shall bet upon or play at any game played at or by
means of any such gaming table or bank or other
device or on the side or against the keeper thereof,
shall on conviction thereof be adjudged guilty of a
misdemeanor and punished by fine not exceeding
five hundred dollars and not less than ten dollars.
Persona "erSEC. 5. Every person who shall sufferor permit any
millin, lam- gaming table. bank or device prohibited by the preInl table, ltc., ceding provisions to be set up or used for the purpose
to he let
. any h ouse, b UI'ld'Ing. S he d • 1ot, or out
Uled
howupor
pun- 0 f gaming In
ilbed.
house, yard, garden, out lot, or other premises to him
belonging or by him occupied or of which he hath at
the time the possession or control, shall on conviction
be adjudged guilty of a misdemeanor and punished
by fine not exceeding five hundred dollars nor less
than one hundred dollars for every such offence or by
imprisonment not exceeding three months nor less
than ten days. or by both such fine and imprisonment
at the discretion of the court.
Keeplq alaSEC. 6. Every person who shall set up or keep a
mlq houle. gaming house, shall on conviction, be adjudged
Fine.
guilty of a misdemeanor and be punished by a fine
not exceeding five hundred dollars nor less than two
Imprisonment. hundred dollars. or by imprisonment not exceeding
ninety days nor less than ten days, or by both such
fine and imprisonment at the discretion of the court.
Leulq an,.
SEC. 7. Every person who shall knowin~ly lease or
bulldlq for ga-let to another any house or other buildIng for the
mlngpurpoaes. purpose of setting up or keeping therein any of the
gaming ta~les, ban~~ or other devices prohibited by
the preceding provIsIons or for the purpose of being
used or kept as a gaming house, shall on conviction
be adjudged guilty of a misdemeanor and punished
Fine.
by fine not exceeding two hundred and fifty dollars
and not less than fifty dollars.
SEC. 8. Every person appearing or acting as masWho to be
deemed keep- ter or mistress or having the care, use or management
erlofpmlng for the time being of any prohibited gaming table,
tablel and gamiq houles_ bank or device, shall be deemed a keeper thereof,
and every person who shall appear or act as master
or mistress or have the care, use or management of
any house or building in which any gaming table,
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bank or device is set up or kept, or of any house in
which any gaming table, bank or device is in any
way used, shall be deemed a keeper thereof.
SEC. 9. Whenever any lessee of any house or When lease to
building shall be convicted of knowingly suffering b. void.
or permitting any prohibited gaming table. bank or
device to be set up, kept or used therein for the
purpose of gaming or common gaming house. the
lease or agreement for letting such house or building shall become void and the lessor may enter upon
the premises so let and shall have the same remedies
for the recovery thereof as in the case of a tenant
holding over his term.
SEC. 10. No person shall be incapacitated or ex- Accomplices
cused from testifying touching any offence commited 1I0t Inca~acita'
by another against any of the foregoing provisions ted .. wltne••'
relating to gaming by reason of his having bet or el.
played at the prohibited games or gaming devices,
but the testimony which may be given by any person
in such case shall in no case be used against such
witness.
SEC. 11. I f any justice of the peace have knowl- Gamine tables.
edge or shall be informed satisfactorily that there is &c .• to be
any prohibited gaming table or gambling device .elzed.
kept or used within his county, it shall be his duty
forthwith to issue his warrant directed to the sheriff
or any constable of the county to seize and bring
before said justice such gaming table or other device.
SEC. 12. The officer who shall be charged with the Authority to
execution of any warrant specified in the above sec- break open
tion shall have power if necessary to break open doors.
doors for the purpose of executing the same and for
that purpose may summon to his aid the power of
the county,
SEC. 13. It shall be the duty of every justice of the Gamine table.
peace before whom any such gaming table or other and otber deYldevice shall be brought, to cause the same to be cel to.:ede'
publicly destroyed.
Itroy .
SEC. 14. The presiding judge of each district at Tbll act to be
each and every court shall give this act in special rlnn In c.barll'e
charge to the grand jury.
to rrand Jury.
SEC. 15. It shall be t~e duty of all sheriffs. deputy Dutyofoflicerl
sheriffs, justices of the peace and constables in their touchlne an,
proper counties, and mayors, aldermen and marshals ~~::'~~:8 of
of cities to complain and give information of any
.
breaches of this act and if any of the above named
officers shall fail, neglect or refuse to complain and
give information of any and every breach of this act
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that shall come to their knowledge he shall be
deemed guilty of a misdemeanor, and upon convicPorfelture of tion thereof shall forfeit his office and be fined in
office aDd fille any sum not exceeding one hundred dollars, to be
for lloll-perfor- recovered by action of debt with costs before any
manceofthl' court h
' ")uras d"Ictlon t h ereo f for t he use 0 f t h e
duty.
avang
county in which such suit is brought.
This act to take effect from and after its passage.
ApPROVED. December 25, 1838.

HALF BREED TRACT.
AN ACT to proylde for tbe collection of Talle. off the Half Breed LaucH. ill
Lee count,.
SEC. 1. Be it enacted by the Ootmcil and H0U86 of
Count)' com. to Repr686ntati'1J(J8 of the T6mtory of IOt.IJQ" That it shall
furnl.b as....- be the duty of the board of county commissioners,
ment book of for the county of Lee at their April term to make
tbe Half Breed
'
"
or cause to be made, a complete assessment book of
Lands.

the Half Breed Lands in said county, and furnish
the assessor with the same, whose duty it shall be to
assess and enter the same in his assessment book, by
quarter sections, lots, or parcels, as the same may be
claimed.
SEC. 2. That it shall be the duty of the assessor to
Dlltillof tbe
assessor.
take down the names of all persons who are residing
on, or claiming, any portion of said land, together
with the numbers, and particular share, or shares, or
parts of shares, as the claimants or owners may give
in, and make an entry of the same in his assessment
book, noting as near as may be the number of acres
claimed, and the amount of tax required to be paid
on the same, and make a return of his doings to the
clerk of the board of county commissioners of said
county.
Clerk to make
SEC. 3. That it shall be the duty of said clerk,
lilt of lands,
forthwith, on the receipt of the same, to make out a
anddellY~r Iff complete list of all the lands that have been given in,
.ame to s er • and also a list of all that have not been claimed or
given in to the assessor. and give the said lists to the
sheriff of said county, for the collection of the taxes
on the same.
SEC. 4. That the said sheriff shall proceed to collect
Autborlt), to
.berlH to .en the taxes so assessed and unpaid i and if it shall apland, not
pear that any of said lands have not been claimed
claimed. &:c.
an~ given in to the assessor, the said sheriff shall

F
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proceed to sell the same by quarter sections, or fractional quarter sections, agreeably to law in such cases
made and provided, or so much thereof as may be
necessary to satisfy the taxes, and costs of the same.
ApPROVED, January 24, 1839.

HALF BREED TRACT.
AN ACT to repeal aD act of tbe Wisconlin Lecillature. entitled "An Act
for tbe partition of tbe Half Breed Lands. aud for otber purpoles." aDd
aD act supplementary tbereto. approved June II, 1S38.
SEC. 1. Be it enactd 7;y eM Oouncil and B()'/.IM of
Rep1'lJ8entatiWIJ of tM Territory of Iowa. That an 'act, Acts repeaJed.
entitled "An Act for the partition of the Half Breed
Lands, and for other purposes," and An Act supplementary thereto, approved June 22,1838, be, and the
same are hereby repealed.
SEC. 2. That the several commissioners, appointed Suit, may be
by and under that act to sit and take testimony, may broucht
immediately, or as soon as convenient, commence ~ain't ownera
.
b e f ore t he d'Istnct
. court 0 f L ee county, for Indlst, court.
actions,
their several accounts against the owners of the said
"Half Breed Lands," and give eight weeks notice, in Notice to be
the Iowa Territorial Gazette, to said owners of such clYen,
suits; and the judge of said district court, upon the
trial of said suits before it, at its next term, shall, if
said accounts are deemed correct, order judgment
for the amounts, and costs, to be entered up against
said owners, and said judgment shall be a lien on Judgment to
said lands, and a right of redemption thereto. Said bear Interelt.
judgment, when entered, shall draw interest at the
rate of twelve per cent. )ler annum.
SEC. 3. The words, "Owners of the Half Breed Dellpatlon of
Lands, lying in Lee county," shall be a sufficient defendants.
designation and specification of the defendants in
said suits.
SEc.4 All the expenses, necessarily incurred by Expenses to be
said commissioners in the discharge of their duties Included In
under the above named acts, shall be included in tbe accountl.
their accounts.
SEC. 5. The trial of said suit, or suits, shall be Trial before
before the court, and not a jury; and this act shall tbecourt.
receive a liberal construction, such as will carry out Act to be Iiber..
d .
.
h
f
ally con. trued.
t h e Spirit an intentIOn t ereo .
ApPROVED, January 25, 1839.

"

Digitized by

Google

240
HORSES.
AN ACT for

Stud borses
running at
larll'e ma, be
taken up.

tbe improvement of tbe breed of Hones.

SEC. 1. Be it enact8d by tM Cuuncil and H0U88 l!f
R6p'I'fJ881ltati't,'68 qf the Territory of ifYUJa, That it shall

and may be lawful for any person to take up and
geld, at the risk of the owner, any stud horse, of the
age of two years and upwar d s, that may be found
running at large, out of the enclosed grounds of the
Gelded borses owner or keeper; and if the said horse shall die, the
dying.
owner shall have no recourse against the person or
persons who shall have taken up and gelded, or
caused to be gelded, the said horse, if the same has
been done by a person professing his knowledge as
Cbarge to be a gelder, and the owner shall pay the price of so
paid b, owner. gelding.
Coverlnll' bors- SEC. 2. It shall not be lawful for any person or
esmaybetaken persons to geld any horse above fourteen and a half
: ::::::;::; hands hbigh"fthat is known tOk be kePft fhor Cover!ng
keepers
mares; ut I any owner or eeper 0 t e covenng
.
horse shall wilfully and negligently suffer said horse
to run at large, out of the enclosed grounds of the
owner or keeper, any person may take up said horse
and convey him to hIs owner or keeper, for which
he shall receive two dollars, recoverable before any
justice of the peace of the county; for a second
offence. double the sum; and for a third offence, said
horse may be taken up and gelded, as provided in
the preceding section of this act.
All reasonable
SEC. 3. It shall be the duty of any person, who
care to be used. shall take up and geld any stud horse according to
the provisions of the preceding sections, to take all
reasonable care of said horse until his wounds shall
Compensation be healed, and the taker up shall receive from the
to tbe taker up. owner a reasonable compensation for the care and
trouble he may have about the said horse. Such
allowance shall be settled by some justice of the
peace, who shall take into consideration the trouble
and expense of the taker up, if the parties cannot
Lien upon tbe otherwise agree. And the party, so taking up and
borse.
altering, shall have a lien, until paid, upon said horse
for his necessary trouble and attention in altering
and taking care of him.
ApPROVEfI. January 17, 1839.
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INCORPORA TIONS.
AN ... CT to proyide for the Incorporation of Alrlcultural Socletlel.
SEC. 1. Be it enacted 1m the (}quncil and HoU1J6 of
Reprue'lltatiV6IJ of the Territory of jqwa, That here- A,rlcultural
after, when any twenty or more citizens of any county Socletl•• ma,
shall see proper to meet, at their county seat, in con- be formed.
formity to this act, it shall be lawful for them to organize themselves and become an agricultural society, with corporate and politic powers, a~ hereinafter
provided by this act.
SEC. 2. Public notice shall be given, by advertise- Notice of meet·
ments signed by at lea~t three citizens of the county, Inl.
and put up at three public places in said county,
three weeks previous to said meeting, or published
three weeks in a newspaper printed in the county, of
the intended meetin~s, setting forth that the object
thereof is the formation of an agricultural society
under the provisions of this act.
SEC. 3. When twenty or more citizens of any county Vote on que.·
shall have so met, at the county seat, it shall be law- tion ~f incor·
ful for them to choose a chairman and secretary for porallon.
said meeting, who shall be sworn or affirmed, faithfully to discharge their respective duties as chairman
and secretary of such meeting, by any person legally
authorized to administer oaths, and then to proceed
to take a vote whether they will or will not incorporate themselves under the provisions of this act; and
if there be twenty present who shall so agree, they
shall forthwith hold an election, by ballot, for officers, at which election the chairman and secretary
shall officiate as judges.
SEC. 4. The officers ot each society shall be a pres- Oflicersof eacb
ident, vice president, treasurer, secretary, and seven lociety.
directors, and such subordinate officers as the president and directors shall from time to time appoint.
for the purpose of determining between competitor!'
for prizes and awarding the same. All prizes shall How prizes to
be paid for by said society by the president's war- be paid.
rant, drawn on the treasurer, and signed by the pres·
ident, and countersigned by the secretary.
SEC. 5. The treasurer shall give bond, in such sum, Trealurerto
with such security, as the president and directors give bond.
may approve. conditioned tor the payment of all
moneys, entrusted to him. to such person or persons
as may be by law entitled to the same, and for the
faithful discharge of his duty as treasurer; which Same to be rebond shall be recorded, in the recorder's office of the corded.
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county, and filed in the office of the clerk of the district court of said county.
Wbell tu Oil
SEC. 6. Before any election is held for officers at
eacb lDelDber the first meeting, it shall be determined, by voice,
to be deterlDiIl· what shall be the tax for the first year on each memo
ed.
ber; and at every annual meeting the amount of the
succeeding yearly tax shall be determined, by voice,
which shall never exceed five dollars, or be less than
one dollar, in any year, on each member.
Certlicate of
SEC. 7. So soon as a certificate, signed by the
electloll to be chairman and secretary, that a meeting and election
recorded.
of a president, vice president, secretary, treasurer,
and seven directors, has been had in conformity to
this act. is recorded in the recorder's office (whose
duty it shall be to record the same for a fee of twelve
and a half cents), they and their successors shall be
in law and in fact, a body corporate and politic, to
have continuance forever, by the name and style of
Corporatnt,.le" The Agricultural Society of County." And
by such corporate name and style shall be forever
Capaclt,..
able and capable, in law and equity, to sue and be
sued, plead and be impleaded, answer and be
answered unto, defend and be defended, in all man·
ner of suits, actions, plaints, pleas, causes, matters,
and demands, of whatever kind and nature they may
be, in as full and effectual a manner as any person
or persons, bodies corporate and politic, mayor can
do.
Special powerl SEC. 8. Said president and directors shall have
of Prealdent power to make and alter by. laws (a majority being
and D1rectora. necessary to form a quorum); to determine on what
articles, animals, mode of husbandry, or other improvements of any kind connected with agriculture
or domestic mechanism, they will confer prizes, and
the amount thereof; to fix the days of exhibition; to
fill vacancies in their own body, or in any office pertaining to the society, between the times of holding
annual elections; to provide for the admission of
other members; and to direct, by a by-law, the mode
of holding future elections, of the time and place of
which election there shall be at least ten days notice,
~ advertisement in three fublic places in the county:
PtvYvided, No by· law shal be contrary to this act, or
to the laws of this Territory.
COIDIDOIlI. .I.
SEC. 9. Said president and directors shall have a
common seal, with which they shall seal all their
official acts; which seal they may alter and revoke
at pleasure, and institute another in lieu thereof.
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SEC. 10. Such corporation may receive donations Llmltatlonof
of land, or other property. for the use of said soci- real estate.
ety: Provided, That no such corporation shall hold
any greater amount of real estate than the value of
one thousand dollars, for any greater length of time
than six months.
SEC. 11. The president, or in his absence the vice WbeD a Presl·
president, shall preside at the meeting of the direct- deDtpro ,,..,..
ors, and have a casting vote on all questions; and in ma, becbo.eD.
case of absence of both those officers, the directors,
at any meeting, may choose a president,pro tem. from
their own body.
SEC. 12. No money shall be appropriated for any For what pur·
other ~urpose than the payment of prizes that relate piles mODe, to
to a~nculture and domestic manufactures, and for ~:dapproprla.
publications on the same subjects, and the necessary .
contingent expenses of the society.
SEC. 18. Nothing in this act shall be so construed Members ma,
as to prevent any member of any agricultural society witbdraw OD
from withdrawing therefrom, on his giving notice ~~IDlfnOtlce,
thereof to the treasurer, and paying up all dues.
.
SEC. 14. This act to take effect and be in force
from and after its passage.
ApPROVED, December 19, 1838.

INCORPORATIONS.
AN ACT to eatabUlb a Seminar, of LearuiDIf at WaP,ello.la Loul.a couDt,.
SEC. 1. Be it 6'IU1.Cted ltY the Ouurwil and House of
of the Territory of luwa, That there Tbe Wapello
shall be established at the town of Wapello, in Louisa SemiDar, lIScounty, a seminary of learning, for the instruction of tabUsbed.
young persons of both sexes in science and literature,
to be called "The Wapello Seminary;" and that John CertalDpersons
Gilleland, Samuel Kirkpatrick, Hiram Smith, Wil- declared a boliam Milligan , S. S. Gourley , Daniel Brewer 'corporate
James d, poUtic and
M. Clark, John Eagen, Thomas England, Thomas
.
Stoddard, Robert Williams, Wilson lsett, Joel Bronson, Veasey Bunnel, Mason Wilson, William H. R.
Thomas, R. S. Searls, John Ronalds, W. L. Toole,
and their associates and successors, are hereby
declared a body politic and corporate in law, by the
name and style of "The Wapello Seminary." .
SEC. 2. And the corporation before named shall Power. oftbe
have perpetual succession, and power to acquire, coriloratioa.
SI
R~ti'V6ll
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possess, and retain and enjoy property, real, personal
and mixed, and the same to sell, grant, convey, rent,
or otherwise dispose of at pleasure; and they shall
have power to contract and be contracted with, sue
and be sued, plead and be impleaded, in all courts of
justice; and they shall have and use a common seal,
with power to alter it at pleasure.
Stock ofthe
SEC. 3. That the stock of said seminary shall conSeminar, to be sist of shares of ten dollars each, which shall be
d~emedpersoa- deemed personal property, and shall be transferable
on the books of said corporation in such manner as
able.
may be prescribed by the board of trustees: Provided,
Proviso.
That the annual income of the said corporation (not
including tuition however) shall not exceed the sum
of two thousand dollars, and that its funds, privileges,
and immunities, shall be used for no other purpose
than that of education.
Board oftrusSEC. 4. The corporate concerns of said seminary
ieea to maaqe shall be managed by a board of trustees, consisting
:c~or:orate of seven members, four of whom shall constitute
To b~l~ted a quorum for the transaction of business. They shall
aDnuall,.
be elected by the stockholders on the first Monday
in April annually, and shall hold their offices for the
term of one year, and until their successors are duly
elected. The election of trustees shall be by ballot,
and each stockholder shall be entitled to one vote
for every share by him owned to the amount of ten
shares, and then to one vote for every five shares over
and above that amount. Any stockholder may vote
Presideat:of in person, or by proxy. Said trustees shall elect one
the board.
of their number to be president of their board, and
they shall have power to fill vacancies in their own
body. If any election shall not be made on the day
designated by this act, such election may be held on
any other day, pt'ovided a notice of the time and
place of holding such election, signed by three of the
stockholders, be affixed to the door of the court
house in said county at least twenty days before said
election.
Powers ofJbe
SEC. 5. The board of trustees shall have power to
trustees.
appoint subordinate officers and agents, to make,
ordain, and establish such ordinances, rules, and
regulations as they may deem necessary for the good
government of said seminary, its officers, teachers,
and pupils, and for the management of the property
and affairs of the said corporation to the best
advantage: Prwided, That they shall not contravene
the laws o.f the United States, or of this Territory.

:O::::::r.
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SBC. 6. That all deeds and other instruments of Deed•. &:c•• to
conveyance shall be made by order of the trustees, be execated bJ
sealed with the seal of the corporation, signed by the tbe Pr.ldeDt.
president, and be by him acknowledged in his
official capacity, in order to insure their validity.
SHC. 7. That any future legislature shall have Tbla act maJ
power to alter or amend this act. This act to be in beameded bJ
force and take effect from and after its passage.
a fatare Ietrlalatare.
ApPROVED, December 29, 1838.

INCORPORATIONS.
AN ACT to IDcorporate tbe BloomlqtOD ud Cedar rlnr cual CompaDJ.
SEC. 1. Be it enacted by tM Council and HfJUIJ(J qf
Territory of Im.oa. That all such Tbecaul compersons as shall become stockholders, agreeably to paDJ made a
the provisions of this act, in the corporation hereby bO:J politic t
created, shall be a body politic and corporate, by the u corpora e.
name and style of "The Bloomington and CedarTbelutJlelllld
River Canal Company," and by that name may have power•.
succession, may sue and be sued, complain and defend
in any court of law or equity, may purchase, hold,
and convey real, personal, or mixed estate, may make
and use a common seal and alter the'same at pleasure, may make by-laws, rules, and regulations for the
management of its property, the regulation of its
affairs, and for the transfer of its stock, not inconsistent with the laws of this Territory and of the United
States, and may moreover appoint such subordinate
agents, officers, and servants, as the business of said
corporation may require, and allow them a suitable
compensation, prescribe their duties, and require
bonds for the faithful performance thereof in such
penal sum, and with such sureties, as they may
choose, who shall hold their offices during the pleasure of a majority of the directors of said corporation.
SBC. 2. That the capital stock of said corporation Capltalltoclt.
shall be two hundred thousand dollars, which shall
be deemed personal property, and shall be divided
into shares of one hundred dollars each.
SBC. a. That Joseph Williams, John Vannatter, CommisaloDer.
Adam Oglevie, Charles Alexander Warfield, Sue I toreeelye.abFoster, William Gordon. Hervey Gillet, William D, acriptIOD•.
Velie, Stephen Tony, James W. Talman, and John
G. Foy, shall be commissioners for receiving subscriptions to the capital stock of said corporation,
R~iVe8 of the
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who shall give notice, within twelve months after the
passage of this act, of the time and place where
books will be opened, at Bloomington and such other
places as they may deem necessary, in some public
newspaper. at least ten days previous to the opehing
of such books of subscription. A majority of said
commissioners shall appoint one or more of their
number, who shall attend at the time and {>lace appointed by such notice for the opening of sald books,
and shall continue such subscriptions to the capital
stock of said corporation. from all persons who shall
subscribe thereto, until at least thuty-five thousand
dollars shall have been subscribed, whereupon said
books may be closed by the said commissioners and
transferred to the board of directors hereinafter provided. Each subscriber, at the time of subscribing,
shall pay to the commissioners one dollar on each
share of the stock by him subscribed, and the said
commissioners shall, as soon as the directors are
elected. deliver to them the whole amount of money
received on the subscription of stock.
WbeD notice
SEC. 4-. That the affairs of said corporation shall be
to be glveDof managed by a board of seven directors. to be annumeetlDg for tbe ally chosen by the stockholders from among themcbolce of dlrec·
•
tor..
selves. As soon as may be, after thlrtv-five thousand dollars of the capital stock shall have been subscribed, the commissloners shall give notice of the
time and place at which a meeting of the stockholders will be held for the choice of directors, and at
such time and place ap{>ointed for that purpose the
commissioners. or a majority of them, shall attend
and act as inspectors of said election and the stockholders present shall proceed to elect their directors,
by ballot, and the commissioners present shall certify the result of such election under their hands,
which certificate shall be recorded in the books of
the corporation, and shall be sufficient evidence of
Sublequenl
the election of the directors therein named. All
elections.
elections thereafter shall be held at the time, and in
the manner, prescribed by the by-laws and regulations of said corporation. Each stockholder shall
be allowed as many votes as he owns shares at the
commencement of such election, and a plurality of
Term of ler- votes shall determine the choice. The sald directors
vice.
shall hold their offices for one year, and until their
successors are elected. and they shall elect one of
their number as president of said board.
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SEC. 5. That the capital stock of said corporation Capital Itock
may hereafter be extended to a sum not exceeding may b.lxteDfive hundred thousand dollars, if the same shall be ded.
judged necessary to the coml?letion of the work, and
the same, as well as any portIOn of the capital stock
which shall not have been subscribed for and taken,
under the direction of the directors of said corporation: whenever they shall direct one or more books
to be opened for such purpose, shall be subscribed
and taken in such manner as the said directors for
the purpose shall order and appoint. The said di- Po"ero' the
rectors shall have power to collect, under such regu- dlrectorl to collations as they may deem proper, the amount sub- :~!:8tal.
scribed by each stockholder, in instalments not ex.
ceeding ten dollars on each share, after giving thirty
days notice, in some public newspaper published in
the Territory of Iowa, of the time at which such
instalment will be required, and in case any stockholder shall neglect or refuse to pay the amount of
his subscription when so required, the said directors
shall have rower to sue for and collect the same in
an action 0 assumpsit in any court having cognizance thereof.
SEC. 6. That the said corporation shall have the I(llIbt to conright to construct, maintain and continue a navigable Itruct canal.
canal or slackwater navigation from the town of
Bloomington to Cedar river, as near as practicable
to the mouth of Rock creek, on such route, and of
such dimensions, and to terminate at such point, as
shall be determined on by said corporation, and to
construct such navigable feeders for said canal as
shall be found necessary.
SEC. 7. That it shall be lawful for said corporation, Authority to
by themselves, and by any and every superintendent, eDter upon
agent, engineer, employed by them. to enter upon lands. &c.
and take possession of and use all and singular any
lands, water and streams, necessary for the prosecution of the improvements authorized by this act, and
to make all such feeders, dykes, locks. dams, and
other works and devices, as they may think proper
for making said improvements, doing nevertheless
no unnecessary damage, and that in case any lands,
waters, streams, taken or appropriated for any of the
purposes aforesaid, shall not be given or granted to
said corporation, and in case said corporation shall
not be able to acquire the title to the same byagreement with the parties concerned, a board of apprais- Appralaerl
ers shall be appointed, consisting of three persons, may be appointed.
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one of whom shall be appointed by the directors of
the company bereby incorporated. one by tbe claimants applying for damage. and one by tbe commissioners or supervisors of tbe county in which said
lands. waters, streams. shall be. who shall. before
they enter upon the dutie~ of their office. severally
take an oath or affirmation before some person author·
ized to administer oaths. faitbfully and impartially to
perform the duties required of them by this act.
Tbelr dut,. And it shall be the duty of said appraisers. or a majority of them. to make a just and equitable estimate and appraisal of the loss or damage. if any. to
the respective owners and proprietors. or parties interested in the lands. waters, or streams so taken for
the purpose aforesaid. And the said appraisers, or
a majority of them. shall make regular entries of
their determination and appraisal. with an apt and
sufficient description of the several premises. taken
and appropriated for the purposes aforesaid. in a
book or books to be provided and kept by the directors of said corporation, and certifr and sign their
names to such entries and appraisa. And the said
corporation shall pay the damages so assessed and
appraised. and the fee simple of the premises. so
taken and appropriated. shall thereupon vest in the
OwDen barred said corporation: P'I'O'IJided, however. That if the
from tbe col· owner or owners of the lands, waters. and streams.
lectloD of dam· so taken and appropriated. shall not make applica.
. to sal'd corporatIon,
.
for t h e payment 0 f d am,ears.after two bon
ages by them sustained. within two years after such
lands, waters. or streams shall have been taken possession of by the corporation, he, she, or they shall
thenceforth be barred from the collection of any
damages from said corporation for the lands. waters.
Eltber part, Qr streams so used: Provided, however, That if either
ma, appeal to of. the parties shall feel aggrieved by any decision ot
dlltrfct court. said board of appraisers. he. she, or they shall have
the right of appeal to the district court within the
county where the damages in question may have
ProvllO u to been sustained: Provided also. That this act shall
mllli.
confer no power upon this company to take any
water from any stream. so as to interfere with tbe
supply of water of any mill or mills already erected.
excepting with the consent of the owner or owners
of such mill or mills.
Wben toll
SEC. 8. That it shall be lawful for the said corroboulel ma, be ration to commence the construction of said can a at
erected.
such points on any part of the aforesaid route as in

".1
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their judgment may appear expedient and proper;
and so soon as any portion of said canal shall be
completed, it shall be lawful for said corporation to
erect toll houses thereon, and collect such tolls as
shall from time to time be prescribed by the Legislature of this Territory. or any State that may be
formed out of the same. And said corporation is Authority to
hereby authorized to borrow any sum of money borrow money.
which may in their discretion be deemed necessary,
for the proper and efficient prosecution of the works
authorized by this act.
SEC. 9. That it shall be lawful for the directors of May make
said corporation to make from time to time such rulesrespcctrules and regulations, not inconsistent with the laws lngboat~,rafts.
of this Territory and of the United States, in respect ltc.
to the size and structure of boats, rafts, and other
floats on the waters of said canal, and the weighing
and inspecting of boats and their loading, and in respect to all matters in relation to the navigation of
the canals, and the collection of tolls and water
rents, and impose such forfeitures of money for the
breach of such regulations as they may judge reasonable, subject however to the restrictions which the
f!)ture legislature of Iowa may impose, and to provide for the detention and sale of any such boats,
rafts, and other floats, as shall or may contravene
such rules and regulations, in cases where the owner
or owners of such boats, rafts, or other floats shall
neglect or refuse to pay such forfeiture: Pruvided, Proviso.
That no forfeiture so imposed shall for a single offence exceed the amount of actual damages more
than fifty dollars. and that nothing in this section
shall be so construed as to prevent said forfeitures
being recovered by action of debt as hereinafter provided.
SEC. 10. That any person who shall drive any Penalty for
horse, ox, mule, or other animal, upon the towing drl.11III' hones.
path, or bank opposite the towing path, of the ca'hal It.ctb on towing
hereby authorized to be constructed, except for the P •
purpose of towing boats or other floating things
upon the waters thereof, or for the purpose of conveying articles to and from said canal in order to
their transportation on the waters of the same, or
their delivery at their place of destination, shall forfeit, for every such offence, the sum of five dollars,
and shall pay all damages consequent upon such
offence over and above the said forfeiture.
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For obstructSEC. 11. That if
iug:aavlgatloa. shall be so moored

any boat or other floating thing
in any of the canals as to obstruct
the navigation thereof, or if any person or persons
shall obstruct the navigation of said canal, or cause
the same to be done, by means of loading, unloading,
misplacing, or otherwise misconducting any boat or
or other floatingthing, and shall not immediately upon
being requested thereto by an engineer, or superintendent, or agent of said corporation, employed
on said canal, or by any person incommoded by such
obstruction, remove the same, the boatman or person who caused the obstruction shall forfeit, for
every such offence. the sum of twenty-five dollars,
over and above the expense of removing said obstruction.
SEC. t 2. That if any person or persons shall wilfully obstruct the navigation of said canal, or its
feeders, by sinking any vessel, timber, stone, earth,
or other things in the same, or by placing any obstruction on the towing path thereof, or on the
banks opposite the towing path, such person or
persons shall forfeit, for every such offence, the sum
of twenty-five dollars, over and above the expense
of removing said obstruction.
SEC. 13. That if any person shall wantonly or unOpealal(, &tc.,
lock-gatel, or necessarily open or cause to be opened or shut any
destroyiag
lock-gate, or paddle-gate, or any waste-gate, or drive
bridges.
any nails, spikes, pins, or wedges into either of said
gates, or take any other mode of preventing the free
use of either of said gates, or shall wantonly or maliciously break, throw down, or destroy any bridge
on said canal, such person or persons shall, for every
such offence.. forfeit the sum of fifty dollars, and pay
all damages consequent upon such offence, over and
above such forfeiture.
Breaking or
SEC. 14. That if any person shall wilfully and
destroyiug lock maliciously break, throw down, or destroy any lock~ate:,a~u..
gate, bank, waste-wier, aqueduct, or culvert belongDC I, c.
ing to the canals authorized by this act, such person
or persons shall, for every such offence, be deemed
guilty of a misdemeanor, and on conviction thereof,
before the proper court, shall be sentenced to imprisonment at hard labor, for any time not less than
three, nor more than five years, at the discretion of
the court, and shall moreover be liable to pay all
damages sustained in consequence of such offence.
Slpiug or de·
SEC. 15. That every person, who shall knowingly
IIverlug false sign or deliver to any collector a false bill of lading,

bill of ladlall.
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with the design of avoiding the payment of tolls,
shall be deemed guilty of a misdemeanor, and on
conviction thereof, before any court of competent
jurisdiction, shall be fined not less than three times
the value of the property omitted or falsely stated in
such bill.
SEC. 16. That every collector of tolls, on the canal Collector mar
herein authorized, may require the master of anyrequireoatb.
boat, upon exhibiting his bill of lading, to verify it
by his oath, which oath the collector is hereby
authorized to administer, and any person who shall
testify falsely before any collector shall be deemed
guilty of perjury.
Sl!c. 17. That for all damages done to the said How olfeaden
canal, the offenders shall be proceeded against by to be proceeded
indictment in the proper courts, and on complaint aplast.
being made to any judge or justice of the peace of
the proper county, against any person or persons
doing any such damage as is mentioned in the preceding sections of this act, it shall be the duty of
such judge, or justice, forthwith to issue a warrant
to the proper officers to arrest and bring before him
such offender or offenders, and if upon the return of
such warrant it shall appear to the satisfaction of
such judge, or justice, that such complaint is true, he
shall commit such offender or offenders, if he or they
shall refuse to give security for their appearance at
the proper court to answer to said complaint: pf'()'lJided, however, That if the offender or offenders Proviso.
shall pay to such judge, or justice of the peace, the
penalties, forfeitures, and expenses, which he or they
may have incurred, together with the costs of prosecution, such offender or offenders shall be discharged.
SEC. 18. That the captain or master, and the owner, Muters. owa.
of any boat or other 80at on the canal herein author- en, aad boatl,
ized, and likewise the boat or 80at itself, shall sever- II:~I. ~r POllally be liable for the payment of any penalty or for- at el, c.
feiture, and likewise of all damages which may accrue
in consequence of the violation of any of the provisions of this act, or of any order of the board of directors. duly made and published, relating to the canal,
or the navigation thereof, or the collection of tolls
thereon, by any person navigating such boat, or
assisting in the navigation or management thereof at
the time of such violation, and any such boat or other
ftoat may, at the discretion of the agents of the corporation hereby created, be prevented from navigating said canal until such penalty, forfeiture, and
at
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damages, and. costs accrued in prosecuting thereof•
.shall be fully paid.
MaterlaillubSEC. 19. That all materials that shall have been
jed to tbe lieD procured by any contractor for the construction of
the corpora· any part of said canal, or any work therewith conOD.
nected, shall, from the time they are prepared for
transportation to the place where they are to be used,
be subject to the lien of the corroration, for all
moneys that may have been or shal be advanced by
the said corporation during the performance of said
contract, and for all damages that may be sustained
in consequence of the non-performance thereof; and
no sale made by said contractor, or under any execution issued upon any judgment or decree, shall in
anywise affect said lien.
CorporatloD to
SEC. 20. That said corooration shall be bound to
erect brldlel. erect bridges over said canal at all places where it
shall cross any public highway which shall have been,
or may hereafter be, regularly laid out and recorded,
and where the location of the canal shall interfere
with any road which shall be in use, and said corporation is hereby authorized to change the location of
said road: Provided, That before so doing, the said
corporation shall cause the new road to be opened
and put in good repair for the convenience of travel,
as the road vacated was at the time of such vacation.
Worbtobe
SEC. 21. That said corporation shall commence the
commeDced
construction of the works authorized by this act
wltblD three within three years from the 6rst day of May next,
rearl.
and, in default of said commencement being made
within said three years, all the privileges herein and
hereby granted shall be forfeited by said corporation,
and this act shall be null and of no effect; and the
right to construct so much of said works which are
by this act authorized, as shall not be completed
within ten years from the passage of this act, shall
be forfeited by said corporation, and the legislature
shall have the right to dispose of such part or parts
in such manner as to them may seem best calculated
to promote the public interest.
SEC. 22. That the said company, for the purpose
CompaDrem·
powered to
of enabling it to construct, maintain. and carryon
loaD mODer.
the business of the said canal, shall be hereby authorized and empowered to loan money on bonds, notes,
drafts, and bills of exchange, and other securities, at
any rate of interest not exceeding twelve e.er cent.
LlmltatioDI. per annum on its loans and discounts: .PrO'IJided,
That the whole amount loaned at any time by said

:t
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corporation shall not exceed two hundred thousand
dollars, which privilege of loaning money shall continue ten years from the passage of this act: And
provided, That nothing herein contained shall be so ProvilO.
construed as to give to the said company banking
powers in issuing bank notes or bills: And prooided
idao, That the judge or judges of the county or district
court of the county of Muscatine shall appoint, in
each and every year, three commissioners, whose
duty it shall be to examine into the affairs and business of the said company, and make report thereof,
under oath, in the month of October of each year ADDual report.
aforesaid. to the Secretary of the Territory.
SEC. 23. That the future State of Iowa, at any time Term. on
after its admission into the Union, shall have the wbicb future
right to purchase
and hold
for the use of the State , State
of Iowa
•
• '
may purchase
the canal herem authorized to be constructed, to- tbecanal.
gether with all its branches and other improvements,
by paying to said corporation the amount actually
expended in the construction and repairs of the same,
together with such reasonable interest, not more
than seven per centum per annum, as may be agreed
'!Pon by and between said State and corporation:
Provided, however, That in case the Congress of the
United States shall make any appropriation or donation, either in land or money, in aid of the construction of the work by this act authorized, the right to
the same shall vest in said State whenever the said
transfer of the canal shall be made; and the nett proceeds of all sales of land, and the amount of all
money so appropriated or donated, shall be deducted
from the amount to be paid to the said corporation
for the transfer of said works to the state, and the
said corporation are hereby authorized to apply to
Congress for such an appropriation in money or lands,
to aid in the construction of the works authorized by
this act, as Congress in its wisdom shall see proper
t.o grant.
SEC. 24. That the said canal shall not be less than Howtbeworb
forty feet wide at the top water line, and four feet autborized by
deep; the locks and other structures to be constructed tbi.act to be
. k
d'
cODstructed.
o f cut stone, or water proo f b riC, an m a neat,
permanent, and workmanlike manner, at least eightyfive feet long in thamber, between the upper and
lower gates, and fifteen feet wide between the walls,
and all culverts, aqueducts, dams, and other fixtures
to be constructed in like permanent manner of such
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materials and dimensions as the circumstances of the
case may require.
Rigbt of preSEC. 25. That in case the Congress of the United
emption secu- States should make a donation ot lands to the aforered to settlers. said corporation, for the purpose of aid in the construction of the beforenamed canal, and the lands so
donated, or any part thereof, shall be actually improved and settled upon by any persons at the time
such lands were donated to said corporation, the said
corporation shall sell to such settler or settlers the
the lands so settled upon, one quarter of a section,
or one hundred and sixty acres each (comprehending
the improvements of such settlers) at one dollar and
twenty-five cents per acre: PrtnJUkd, That the settler,
as before named, shall pay the said corporation for
the same within ninety days from the time that said
corporation shall make a dem9.nd for said payment;
and a failure to comply with the foregoing provision
of this section. on the part of said corporation, shall
be considered as a forfeiture of their charter, and the
same shall be null and void.
Cbartermaybe SEC. 26. The foregoing charter can at any time
amended. &c. hereafter be altered, amended, or annulled by the
legislative assembly of the Territory (or state) of
Iowa, upon proof of any of its provisions being
violated or evaded.
ApPROVED, January 12, 18SQ.

INCORPORATIONS.
AN ACT to incorporate the Des Moines Mill Company. and for otber
purpoles.
SEC. 1. Be it enacted b!l the Council and House of
Company iD- Representatives of the Territor!l of IOUJa, That William
corporated. Duncan and such other persons as may associate
with him, are hereby incorporated, and to be known
Name aDd cor- by the name of "The Des Moines Mill Company,"
porate powers. with perpetual succession; .and by t~at nam~ shall be
.
capable 10 law of purchaslOg, hold 109, selling, leasin~, and conveying estate, either real, personal, or
mixed, so far as the same may be necessary for the
purposes hereinafter mentioned, and no further; and
10 their corporate name may sue and be sued, may
have a common seal, which they may alter or renew
at pleasure, and shall have, enjoy, and may exercise,
all of the powers, rights, and privileges which may
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appertain to corporate bodies, for the purposes men
tioned in this act.
SEC. 2. That said William Duncan and his asso- Autborlt,
ciates, their heirs and assigns, be and they are hereby eonltrad I
authorized to construct a dam across the Des Mdaml leroR"1 net
··
. h'In two h un d re d yar d sot
f h e 0 Del 98r.
M OlOes
river, at or Wit
mills on section No. a6, in township No. 69, north, of
range ten, west, in Van Buren county; which dam
shall not exceed three feet in height, above common
low water mark, and shall contain a convenient lock,
not less than 130 feet in length, and thirty-five feet
in width, for the passage of steam, keel, and fiat
boats, rafts, and other water craft, provided said
water craft will bear two tons burthen.
SEC. 3. It shall be the duty of the persons, Lock to be
authorized in the {>receding section of this act to build kept In repair.
said dam, at all times to keer the lock in the same R:~bboat8 :1..'
in good repair; and they shal at all times, on the ar- :ith::tu:ela)'
rival of any boat or other water craft as' before speci.
, fied, pass the same through, free of toll, without any
unnecessary delay; and any person who shall be unnecessarily detained, shall be entitled to recover of
said owners double the amount of damages they shall
have sustained by reason of sllch detention.
SEC. 4. Any person who shall destroy, or in any-If lock or dam
wise injure, either said dam or lock, shall be deemed de.ltro),ed or
to have committed a trespass and shall be liable InJured. partie.
· 1y; an d any person, who
' 1sha
1 WI'IfU11Y or or
ma,Imprisoned
be fined
accor d 109
maliciously destroy or injure said lock or dam, shall
.
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined treble the amount of
damages the owners may have sustained, or be imprisoned, at the discretion of the court.
SEC. 5. Nothing herein contained shall authorize Not to enter or
the individuals in this act, their heirs or assigns, to ftow lands of
enter upon or fiow the lands of any person, without any person.
the consent of such person; and they shall remove Nulaaneel to
all such nuisances as may be occasioned by the be removed.
erection of said dam, which may endanger the health
of the citizens in its vicinity.
SEC. 6. The Legislature of this Territory (or State) Thillet ma)'
may at any time hereafter alter or amend this act, so be amended.
as to provide for the navigation of the said river.
SEC. 7. The foregoing act shall cease and deter- Limitation of
mine at the expiration of fifty years, from its date, tbe act.
unless a future legislature, having the control of the
same, should otherwise determine: And provided
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Completion of further, That said dam and l~k shall be completed
the dam and within the term of four yea.r.s..irom its passage.
~k'tl
SEC. 8. And b6 it furtlurr enacted, That the said
...eecalled
nK ma· W
.
. h-ID one year f rom
be
with- m. D uncan may, at any time
Wit
In one year
the passage of this act, call a meeting of said company, by giving at least ninety days notice in some
newspaper printed within the Territory, or by posting up written or printed notices in three of the most
public places in said county.
By-Ia"8, rules. SEC. 9. And said company, when so convened.
&:c.
may call one of their members to preside, and may
proceed to enact such by-laws, rules, and regulations.
for the government of said company, as a majority
of them may deem right and proper: Provided,
Said by-laws do not conflict with the laws of the
United States, or this Territory.
Suhsequent
. SEC. 10. All subsequent meetings shall be in such
meetinll.
manner, and at such time and place, as a majority of
said company shall direct.
ApPROVED, January 15, 1839.

INCORPORATIONS.
AN ACT to Incorporate the Plymoutb Mill Ind Manu(acturiq Company.
and for other purposes.
SEC. 1. Be it enacted 11u tM Outvrwil and Ho,(,86 of
Company de- Representati'l-V!8 of the Territory of lOUJa, That E. B.
clared a body Kimbrell, Henry King, Lewis R. Bissell, Martin A.
corporlte.
Britton, and E. A. M. Swasey, and such other persons as may associate with them, are hereby declared
a body corporate and politic, to be known by the
Style and cor- name of "The Plymouth Mill and Manufacturing
porate po..ers. Company," with perpetual succession; and by that
name shall be capable in law of purchasin~, holding,
selling, leasin~, and conveying estate, either real,
personal, or mixed, so far as the same may be necessary for the purpose hereinafter mentioned, and
no further; and ID their corporate name may sue and
be sued, plead and be impleaded, defend and be defended, may have a common seal, which they may
alter or renew at pleasure, and shall have, enjoy, and
mar exercise, all the powers, ri~hts, and privileges
which appertain to corporate bodies, for the purposes
mentioned in this act.
Authority to
SEC. 2 The said E. B. Kimbrell, H. King, Lewis
constructa
R. Bissell, Martin A. Britton, and E. A. M. Swasey,
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and their associates, their heirs and assigns, be and dam aero•• tbe
they are hereby authorized to construct a dam across ~e. Moln..
the Des Moines river, within the limits of the south- rver.
west quarter of section twenty-six, in township sixtyeight, north, of range eight, west, in Van Buren
county; which dam shall not exceed three feet in
height, above common low water mark, and shall contain a convement lock, not less than one hundred
and thirty feet in length, and thirty-five feet in width,
for the passage of steam, keel, and flat boats, rafts,
and other water crafts: Provided. Said water crafts
will bear two tons burthen.
SEC. 3. It shall be the duty of the persons, author- Lock to be kept
ized in the rreceding section of this act to build said In repair. and
dam. at al times to keep the lock in the same in ~:at. p:s~
good repair; and they shall at at all times, on the ar- oll~o;:'ayW t rival of any boat or other water craft as before spe.
cified, pass the same through, free of toll, without any
unnecessary delay; and any person who shall be
unnecessarily detained, shall be entitled to recover
of said owners double the amount of damages they
shall have sustained by reason of such detention.
SEC. 4. Any person who shall destroy, or in anY-if lock or dam
wise injure, either said dam or lock, shall be deemed de.troyed or
to have committed a trespass, and shall be liable ac- injllred. partie.
cordingly; and any person, who shall wilfully or :~~ b;':'~
maliciously destroy or injure said lock or dam. shall
p
•
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined treble the amount of
damages the owners may have sustained, or be imprisoned, at the discretion of the court.
SEC. 5. Nothing herein contained shall authorize Notto enter or
the ·individuals in this act, their heirs or assigns, to flow land. of
enter upon or flow the lands of any person, without an)' perlOn.
the consent of such person; and they shall remove Nllisance to
all such nuisances as may be occasioned by the be removed.
erecting of said dam. which may endanger the health
of the citizens in its vicinity.
SEC. 6. The legislature of this Territory (or State) Tbi. act may
may at any time hereafter alter or amend this act, be amended.
so as to provide for the navigation of the said river.
SEC. 7. The said dam and lock, specified in this Limitation as
act, shall be completed within five years, from the to dam aDd
first day of May next.
lock.
SEC. 8. Be it .further enacted, That any me:nber of First meetiq
said company may, at any time within one year from of tbecompathe passage of this- act, call a meeting of said com- DY·
pany, by giving at least thirty days notice, in some .
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newspaper printed within the Territory, or by fosting up written or printed notices in three 0 the
most public places in the county; and said company,
when convened, shall call one of their number to
By-laws. rulH. preside, and may proceed to enact such by-laws,
&:c.
rules, and regulations, for the government of said
company, as a majority of them may deem right and
proper: Provided, Said by-laws do not conflict with
the laws of the United States, or of this Territory.
Sub.equent
SEC. 9. All subsequent meetings shall be in such
meetlnp.
way and manner, and at such time and place, as a
majority of said company shall direct.
SEC. 10. The capital stock of said company shall
Capital stock
may be Inbe divided into twenty-five shares, of two hundred
creued.
dollars each, which sums may be increased from time
to time, at a proper meeting holden for that purpose
by the respective members, a majority concurring
therein, to any amount, not exceeding one hundred
thousand dollars.
SEC. 11. This act to take effect from and after its
passage.
ApPROVED, January 19,1839.

INCORPORATIONS.
AN ACT

to Incorporate the BarliDl(toD Steam Mill Company.

SEC. 1. Be it 6'IU1.Ctea by tM CouMil and HOlU/e of
Company de- Repr6lJe1'lJative8 of tM Territory of IWJa, That Enos
clared a body Lowe, Peter Wagoner, Jesse B. Webber, John S.
corporate.
David, Arthur Bridgman, and their associates, be and
they are hereby declared a body corporate and poliStyle and cor· tic, under the name of The Burlington Steam Mill
por.te powen. Company," and by that name shall have succession,
and shall have all corporate powers, sue and be sued,
and use a common seal.
Capltal.tock.
SEC. i. The capital stock of said corporation shall
be ten thousand dollars, to be increased, at will, by
a majority of the stockholders, to one hundred thousand dollars.
SEC. 3. Said capital stock shall be divided into
Shires.
shares of fifty dollars each.
SEC. 4. Said corporation may purchase, hold, and
Eltate not to
exceed stock convey, any estate, pe!,sonal, real, or mixed, for their
paid In.
own benefit: Prooided, Such estate does not exceed
in value the capital stock paid in.
II

n
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SEC. 5. The corporation shall have power to erect Power to erect
mills, ware-houses, and other necessary buildings and mills, &c.
improvements, on lands purchased and owned by
said company, and to erect and establish all kinds of
machinery.
SEC. 6. The before mentioned persons are hereby Boob to be
appointed commissioners, and are hereby required to opened for IUbopen books, at the counting room of Webber and scriptionl.
Remey, in the City of Burlington, on the first day of
March next, for receiving subscriptions to the capital stock of said company, and to keep the same
open until the whole amount is subscribed.
SEC. 7. The said commissioners are authorized, at Sublcriptions
their option, to receive subscriptions to said work to ~:y be paid In
be paid in labor, for the benefit of said company, a or.
which labor shall be appraised by said commissioners, and the value thereof credited to the persons
subscribing for such shares.
SEC. 8. Said corporation shall have lien on such Lien.
shares for any balance due thereon.
SEC. 9. One dollar shall be paid in on each share Flrlt payment.
at the time of subscribing.
SEC. 10. Said company shall, on the first Monday Officer. to be
in April annually, choose a president, secretary, and c~osenannu
treasurer, and such other officers as the company a y.
may think proper.
SEC. 11. The company shall have power to make By-laws.
all proper and needful by-laws. And cause their Trealurer to
treasurer to enter into bonds, upon such conditions,lPve bond
and in such manner, as the company, by their bylaws, shall direct. And said company shall have
power to transact their business by an agent, who Agent to lPye
shall enter into bonds upon similar conditions.
bond
SEC. 12. The aforesaid shares shall be considered Sba,.. to be
~~~
personaI property.
lOW property
ApPROVED, January 21, 1839.

AN

INCORPORATIONS.
ACT to estabUlb tbe le.,eral Semlnarlel bereln named.

SEC. 1. Be it eno.cteil by tM Oquncil and HOtUJe of
Repre86'ntati1ve8 of tM Territory of Iowa, That there Seminary at
shall be established in the town of Fort Madison, Lee Fort MadilOn.
county, a seminary of learning in science and litera- Lee county.
ture, for the youth of both sexes, and that John Box,
Ebenezer D. Ayres, Joel C. Walker, Joseph Webster,
88
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Jesse B. Browne, Joseph A. Clark, Peter Miller, John
Claypole, John A. Drake, William Wilson, Wifliam
H. H. Kyle, Henry Eno, Philip Viele, M. Young. and
J. Clark, and their associates and successors, are
hereby declared a body politic and corporate in law,
by the name and style of II The Fort Madison Academy."
At Wllllt Point,
SEC. 2. Be it further enacted, That there shall be
Lee co.
established in the town of West Point, in Lee county,
a seminary of learning in science and literature, for
youth of both sexes, and that William Patterson,
John Box, Calvin J. Price, A. H. Walker, Cyrus Poag,
Joseph Howard, Isaac Beeler, A. Hunsucker, A. Ewing, Hawkins Taylor, William Pitman, Campbell Gilmer, David Walker, Solomon Jackson, William
Steele, and their associates and successors, are hereby
declared a body politic and corporate in law, by the
name and style of II The West Point Academy."
At~arlincton.
SEC. 3. Be it further enacted, That there shall be
DellMoinet co. established in the town of Burlington, Des Moines
county, a seminary of learning in science and literature, for youth of both sexes, and that Charles Mason,
George Temple, William H. Starr, James P. Stewart,
George H. Beeler, William B. Remey, James W.
Grimes, Jeremiah Lamson, John S. David, Augustus
C. Dodge, Verplanck Van Antwerp, Enos Lowe,
James Clark, David Rorer, Gilbert Knapp, S. S.
Ransom, and their associates and successors, are
hereby declared a body politic and corporate in law,
by the name of "The Burlington Academy."
In town.,
SEC. 4. Be it furt/IN enacted, That there shall be
range 8, w..
established in town sixty nine, range three west, in
DetMolnet co. Des Moines county, a seminary of learning in science
and literature, for youth of both sexes, and that William Morgan, Stephen Gearhart, Solomon Perkins,
Israel Robinson, Henry Walker, John B. Berry,
David R. Chance, and their associates and successors, are hereby declared a body politic and corporate in law, by the name and style of "The UnioR
Academy of Des Moines county."
At AwuIIi.
SEC. 5. Be it further enacted, That there shall be
Del:Moinel co. established in the town of Augusta, in Des Moines
county, a Seminary of learning in science and literature, for youth of both sexes, and that John Whitaker, Levi Moffit, William Smith, Berryman G.
Wells, Joseph Edwards. George Hepner, Y. L.
Hughes, Francis Redding, Joshua Holland, Isaac
Basey, and Daniel Harty, William Buchanan, John
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O. Smith, and their associates, with perpetual succession, are hereby declared to be a body corporate
and politic, in law and in fact, by the name and style
of "The Augusta Academy."
SEC. 6. B, it further en,o,cted, That there shall be At Farmlnrton.
established at the town of Farmington, in Van Buren Van Buren co.
county, a Seminary of learning, for the instruction
of the youth of both sexes in science and literature,
and that Henry Bateman, Martin A. Britton, John
Crane, Stephen Miles, Henry Heffieman. and their
associates and successors, are hereby created a body
politic and corporate in law, by the name and style
of "The Farmington Academy."
.
SKC. 7. That there shall be established in the town At North or
of North or South Bentonsport, as a majority of the South Bonton.·
citizens of said towns can decide and agree, in Van ::t~oYan Ba·
Buren county, a Seminary of learning in science and
.
literature, for youth of both sexes, and that S. Richards, G. W. Howe. H. P. Graves, H. Buckland, Bertrand Jones, Henry Smith, and their associates and
successors, are hereby declared a body politic and
corporate in law, by the name and style of "The
Bentonsport Academy."
SEC. 8. Be it .further enact8d, That there shall be At Rockingestablished at the town of Rockingham, in Scott ham, Scott co.
county, a Seminary of learning in literature and science, for youth of both sexes, and that John H.
Sullivan, James Davenport, Adrian H. Davenport,
Henry W. Higgins, Ebenezer Cook, Willard Barrows, S. S. Brown, Joseph M. Robertson. E. S.
Barrows, John S. Sheller, and their associates and
successors, are hereby declared a body politic and
corporate in law, by the name and style of "The
Rockingham Academy."
SEC. 9. That there shall be established at the town At Keosauqua.
of Keosauqua, in Van Buren county, a Seminary of Van Buron co.
learning, for the instruction of young persons of
both sexes in science and literature, to be called
"The Keosauqua Academy," and that J. N. Lewis,
C. H. Ober, John Carnes, John Fairman, S. W. Summers, James Hall, Wilson Stanley, and their associates, be and they are hereby created a body corporate
and politic, by the name of "The Keosauqua Academy."
SEC. 10. Be it further enact8d. That there shall be At Du Buque.
established at the town of Du Buque, in Du BuqueDu Buquoco.
county, a Seminary of learning, in literllture and
science, for youth of both sexes, and that P. A.
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Lorimier, Ezekiel Lockwood, Joseph T. Fales, Patrick
Quigley, Benjamin Rupert, thomas S. Wilson, Lucius H. Langworthy, Timothy Davis, E. M. Bissell,
Timothy Fanning, Hardin Nowlin, Chauncey Swan,
and their associates, be and they are hereby created
a body corporate and politic, by the name and style
of "The Du Buque Academy."
Iu towulblp l1li, SEC. 11. Be it fUll'ther enact8il, That there shall be
raDge I, E., established in township eighty-nine, range one, east
Du Buque co. of the fifth principal meridian, a Seminary of learning, for youth of both sexes, and that John Paul, A.
Bankston, Simeon Clark, Jacob Myers, Abraham
Casteel, Isaiah Bohannon, Charles Brady, Samuel
Snodgrass, Elias McCants, Hardin Nowlin, and their
successors be and they are hereby created a body
corporate and politic, by the name and style of
"The Julian Du Buque Seminary."
At Daveuport, SEC. 12. Be it further enact8il, That there shall be
Scott co.
established in the town of Davenport, Scott county,
an academy of learning, in science and literature. for
youth of both sexes, and that Alexander C. Donaldson, Rodolphus Bennet, Samuel Barkley, William
R. Shoemaker, Andrew Logan, John Forrest. T. S.
Hoge, Andrew F. Russell, Gilbert C. R. Mitchell,
B. F. Coates, Levi S. Colton, D. C. Eldridge, Wheeler
Hedges, Thomas Dillon, and their associates, and
successors, be and they are hereby created a body
politic and corporate. by the name and style of "The
Davenport Academy."
PowengrautSEC. 18. The several corporations before named
eel to tbe I . .er- shall have perpetual succession, and power to acalcorporatioul. quire, possess, and retain and enjoy property, real,
personal, and mixed, and the same to sell, grant, convey, rent, or otherwise dispose of at pleasure, and
they shall have power to contract and be contracted
with, sue and be sued, plead and be impleaded, in all
courts of justice, and they shall have and use a common seal, with power to alter the same at pleasure.
Capltalltock.
SEC. 14. That the stock of said seminaries shall
IDcome IImlt- consist of shares of ten dollars each, which shall be
ed.
deemed personal property, and shall be transferable
on the books of said corporation or corporations, in
such mann:r as may be prescribed by the boards of
trustees: PrO'Vided, That the annual income of either
of the said corporations (not including tuition however) shall not exceed the sum of three thousand
dollars, and that its funds, privileges, and immunities
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shall be used for no other purpose than that of education.
SEC. 15. The corporate concerns of said semina- Board of Truries shall be managed by a board of trustees, con- teel.
sisting of seven members each, four of whom shall Four to be a
constitute a quorum for the transaction of business, quorum.
they shall be elected by the stockholders on the first
Monday in April annually, and shall hold their offices
for the term of one year, and until their successors
are duly elected. The election of trustees shall be
by ballot, and each stockholder shall be entitled to
one vote for every share by him owned to the amO\lnt
of ten shares, and then to one vote for every five
shares over and above that amount. Any stockholder may vote in person or by proxy. Said trus- Oae oftbetrultees in each seminary shall elect one of their number teel to be preato be President of the board, and they shall have Ideat of tbe
power to fill vacancies in their own body. If any ~C:~ioal.
election shall not be made on the day designated by
this act, such election may be held on any other day,
provided a notice' of the time and place of holding
such election, signed by three of the stockholders,
be first published for two successive weeks in some
newspaper printed in the county, or by posting up
written notices of the same at three of the most public places in the county.
SEC. 16. The boards of trustees shall have power Powerll1"autto appoint subordinate officers and agents, to make, ed to trult_.
ordain, and establish such ordinances, rules, and regulations as they may deem necessary for the good
government of said seminaries, its officers, servants,
teachers, and pupils, and for the management of the
property and affairs of the said corporations to the
best advantage: ~,That they shall not con- ProyllO.
travene the laws of the United States, or of this Territory.
SEC. 17. That all deeds and other instruments of CoaYeraucel
conveyance shall be made by order of the trustees, to be executed
sealed with the seal of the corporation, signed by the :!z::e prellPresident, and be by him acknowledged in his official
.
capacity, in order to insure their validity.
SEC. 18. That any future legislature shall have Tbll act mar
power to alter or amend this act.
beameadedbr
ApPROVED January 23 1839.
aur future IOC"
Illature.
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INCORPORATIONS.
AN ACT to IDcorporate the tOWD of Bloomm.toD.

Limit. ofthe
tOWD.

SEC. 1. Be it macted 1Yy the 00UInciJ, lmd HoUIJIJ of
R~tWes ofthe Territory of I(J'tO(J" That all that

part or tract of land in township seventy-six north,
and range two west, and township seventy-seven
north, range two west, which has been surveyed and
laid off into town lots for commer£:ial purposes, in
which is embraced the village of Bloomington, be
and the same is hereby constituted a town corporate,
and shall hereafter be known by the name or title of
the "Town of Bloomington."
WheD officers
SEC. 2. Ii shall be lawful for the free male into be elected. habitants of said village, having the qualifications of
electors. to meet at some convenient place, in said
town of Bloomington, on the first Monday of May,
and annually thereafter, and then and there proceed,
by plurality of votes, to elect, by ballot, a president,
recorder, and three trustees, who shall hold their
offices one year, and until their Sllccessors are elected
and qualified; and any three of them shall be a board
for the transaction of business, but a less number may
adjourn from time to time: Prooided, That if an
election of a president. recorder, and trustees, shall
not be made on the day when, pursuant to this act, it
ought to be made, the said corporation shall not for
that cause be deemed to be dissolvt::d, but it shall and
may be lawful to hold such election at any time
thereafter, pursuant to public notice to be given in
the manner hereinafter prescribed.
Iii what maDSEC. 3. At the first election to be held under this
Der electioDI to act there shall be chosen, viva 'VOCe, by the electors
be cODducted. present. two judges and a clerk of said election, who
shall each take an oath or affirmation faithfully to
discharge the duties required of him by this act; and
at all subsequent elections the trustees, or any two of
them, shall be judges, and the rec,order clerk of the
election; and at all elections to be held under this act
the polls shall be opened between the hours of nine
and ten o'clock in the forenoon, and close at five
o'clock in the afternoon of said day, and at the close
of the polls the votes shall be counted, and a true
statement thereof proclaimed to the electors present
by one of the judges, and the clerk shall make a true
record thereof, and, within five days after such election, the said clerk shall give notice to the persons
elected of their election; and it shall be the duty of
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said town council, at least five days before each annual election, to give notice of the same by posting
up notices in three of the most public places in said
town.
SEC. 4. It shall be the duty of the president to Dutlelofprellpreside at all meetings of the town council, and it deDtand reshall be the duty of the recorder to attend all such corder.
meetings, and keep a fair and accurate record of all
their proceedings; and the said recorder is authorized, under his hand and seal, to appoint some competent person as his deputy, who, in his absence, shall Recorder may
ao and perform all and singular the duties enjoined aPPOIDt a deupon said recorder, and for whose acts said recorder puty.
shall be liable.
SEC. 5. The president, recorder, and trustees of Corporate
said town shall be a body corporate and ,Politic. with name and powperpetual succession, to be known and distinguished ers.
by the name of "The President and Trustees of the
town of Bloomington," and shall be capable in law,
in their corr.0rate name, to acquire property, real
and persona, for the use of said town, sell and convey the same, may have a common seal, which they
may alter at pleasure, may sue and be sued, defend
and be defended, in any court of competent jurisdiction; and when any suit shall be commenced
against said corporation, the first process shall be by
summons, which shall be served by an attested copy
to be left with the recorder, not less than five, nor
more than ten days before the return day thereof.
SEC. 6. The officers elected bv virtue of this act Oath to be tashall each, before entering on the -duties of his office, keD by office".
take an oath or affirmation to surport the constitution of the United States, and 0 the organic law of
this Territory (and of this State). and also faithfully
to discharge the duties of his office.
SEC. 7. The president and trustees shall ha,"e By-laws, rules.
power to ordain and establish by laws. rules, and and relfula·
regulations, for the government of said town, and tiOUI.
the same to alter. repeal, or re-ordain at J?leasure,
and to provide in said by-laws for the electIOn of a
treasurer, two assessors, a town marshal, and other
subordinate officers which may be thought necessary
for the good government and well being of the town,
to prescribe their duties, declare their q.ualifications.
and determine the yeriod of their appOintments, and
the fees they shal be entitled to receive for their
services, and require of them to take an oath or
affirmation faithfully and impartially to discharge

Digitized by

Google

266

PubllcatloD of
the by·la...

ac.

Receipt- aDd
OlIpetlditureB.

Of taxatiOD
aDd other objectl.

Authorit, to
graDt Iiceilles.

ProyllO.
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the duties of their respective offices, and may require
of them such security for the performance of the
duties of their respective offices as shall be thought
necessary. Said president and trustees shall also
have power to affix to the violation of the by-laws and
ordinances of the corporation such reasonable fines
and penalties as they deem proper, and to provide
for the disposition of such fines and penalties: Pr0vided also, That no by-laws or ordinances of said
corporation shall have any effect, until the same
shall have been published three weeks successively,
in a newspaper printed in said county, or by written
notices posted uI> in three of the most public places
in said town: .Provided, Nothing contained tn this
section shall be incompatible with the laws of the
United States, or the laws of this Territory.
SEC. 8. The president and trustees shall, at the
expiration of each six months, cause to be made out
ana published a correct statement of the receipts
and expenditures of the preceding six months.
SEC. 9. The electors of said town, in legal meeting assembled, shall have power, by vote, to direct
the levy of taxes on all real and personal estate within
the limits of said corporation, not exceeding one
half of the per centum upon said real and personal
estate in anyone year; to regulate and improve the
lanes and alleys; and to determine the width of sidewalks: ProvUkd, That no property shall be taken
from any individual, until such individual shall be
paid therefor; the value thereof to be ascertained by
twelve disinterested freeholders, to be summoned by
the marshal for that purpose: they shall have the
power to remove all nuisances and obstructions from
the streets and commons, and all other places of
said town, and to provide for the removal of. the
same.
SEC. 10. The president and trustees shall be
authorized to grant all licenses for the retai1in~ of
ardent spirits within the limits of the corporatIOn,
and the proceeds of such licenses shall be ~pr0I>ri
ated for the benefit of said corporation: Prooided,
however, That the power hereby granted shall not
be so construed as to conflict with the general laws
of this Terri;ory, or of the future State of Iowa, regulating taverns and licenses for retailing ardent
spirits.
SEC. 11. The streets, lanes, and alleys of said town
shall consti tute one road district, including the sev-

•
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eral roads leading from said town for the distance of
one mile from the corporation limits; and the electors of said town shall, at their annual meeting, elect Oyerseer to be
an overseer of the same, and in case of death, re- elected.
moval, or other inability of said overseer, or other
officers of the corporation, the president and trustees
shall have power to fill such vacancies.
SEC. 12. All meetings, for the purposes contem- Notice to be
plated in the preceding sections of this act, shall be elYanof meetcalled by the president, or, in his absence, by the 11111 •
senior trustee, by posting up written notices in three
of the most public places in said town, at least three
days previous to the holding said meeting; said
notices shall specify the time and place of holding
said meeting, and the purposes for which said meeting is called.
SEC. 18. The recorder shall receive such fees for Recorder'.
his services as the by-laws and ordinances of said fee •.
corporation shall prescribe; but the president and
trustees shall receive no compensation, unless the
same shall be authorized by the inhabitants, in legal
meeting assembled.
SEC. 14. For the purpose of enabling the presi- Authorlt, to
dent and trustees to carry into effect the provisions tn real aDd
of this act, they are hereby authorized annually to per.oualeltate
lay a tax on all real and personal estate within the
bounds of the corporation, as the same has been or
may be appraised: Prooided, Such tax shall in no
case exceed the sum for the same year voted for and
directed according to the provisions of the ninth
section of this act: And provided, That the said tax Limitation.
shall not exceed, in anyone year, one half of the per
centum of the aggregate amount of real and personal
estate within the limits of said town, and the said
president and trustees shall, between the first Mondays of May and June, in each year, determine the
amount of tax to be assessed and collected within
the current year.
SEC. 15. It shall be the duty of the president and Duplicate to be
trustees to make out a duplicate of taxes, charging delivered to
each individual therein the amount of tax in propor- collactor.
tion to the real or personal estate of such individual
within said town, which duplicate shall be signed by
the president and recorder, and delivered to the
marshal. or such person as shall be appointed collector. whose duty it shall be to collect the same
within such time, and in such manner, as the bylaws shall direct.
M
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Special proylSEC. 16. The said collector shall have power to
IloDI toucblq sell personal estate, and for want thereof. to sell real
tbe collectln estate for the non-payment of taxes within said townoftnes
'
,

.

Tbluct ma,
be ameDded.

but no real estate shall be sold by reason of the nonpayment of such tax or taxes, unless the assessment of
such tax shall have been duly notified, in some public
newspaper printed at the seat of government of this
Territory. and also at Bloomington, ifany be printed
there, once each week for at least six weeks. the last
publication whereof shall be at least six weeks before
the day when said taxes are payable; nor unless the
intended sale thereof be duly notified by publication
in like manner, in such newspaper or newspapers, for
and during the space of at least six consecutive weeks,
the last of which publications to be at least six weeks
prior to such sale; nor unless such assessment and
proceedings thereon be regular, and in all things
conformable to the provisions of this act; and moreover all such real estate, so sold, may be redeemed
in the same manner, and within the same period of
time, as is or may be provided by law in case of real
estate sold for any state tax.
SEC. 17. This act may be altered, amended, or repealed by the legislature of this Territory.
ApPROVED, January 23, 1839.
INCORPORATIONS.
AN ACT for tbe IDcorporatioD of public Llbrarlel.

SEC. 1. Be it eMCeed "by the C'uuncil and HOU86 of
Repr6IJentativu of the Territory of Iowa, That hereberl may meet after the inhabitants of any city, town, village, or
to bold aD elec- neighborhood, in this Territory, or any part of them.
tlOD.
whenever they have subscribed the sum of one hundred dollars for a public library, may assemble themselves for the purpose of holding an election.
Cbalrmaa aDd
SKC. 2. And if two-thirds of the subscribers are
clerk to be
present, they may proceed to choose. by voice. a
cbOleD.
chairman, who shall preside at that meeting, and a
clerk, who shall keep a record of the same.
SueD dlrecSEC. 3. After a chairman and clerk are chosen, the
tor..
shareholders may proceed to choose, by ballot. seven
Llbrar,to be directors, and to agree upon a name by which their
Damed.
Library shall be known. The directors shall appoint
one of their number to be president at their meetings,
who shall have no other than a casting vote.
Wbo lublcd-
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SEC. 4. A true statement of the proceedings of such Statemeut of
meeting, including the amount subscribed, and the tbe proceednumber of subscribers present at the meeting, shalllnptobeaworD
. . 0 f t h eo ed
to IUId certllibe sworn to, or a ffi rme d to, before some Justice
peace of the county, by the chairman, or the clerk, .
provided for by the second section of this act; and it
shall be the duty of such justice to certify, on such
statement, that it was sworn to, or affirmed to, before
him.
SEC. IS. It shall be the duty of the recorder of the To be recorded
county to record the said statement in his book of
record, when required.
SEC. 6. After the statement of proceedings is duly Library comrecorded according to this act, the president and pallJto be a
directors, and their successors, forever, shall be a body corporate
body corporate and politic, to be known by such
name as is registered in the recorder's office. They Corporate
shall be capable, in law and equity, to sue and be powerl.
sued, plead and be impleaded, answer and be
answered unto, defend and be defended, in any court
or courts, or before any judge or judges, justice or
justices, or person or persons whatsoever, in all manner of suits, actions, plaints, pleas, causes, and demands whatever, in as effectual a manner as any
other person or persons, body or bodies corporate or
politic, mayor can do: .Provid8d, however, That Provllo.
nothing in this act contained shall be so construed as
to authorize any Library company, incorporated in
this Territory, to issue notes or bills of credit, payable to any person or persons, on his or their order,
or to bearer, nor to deal in any kind of bills of exchange, notes, or due bills whatever. Except the WbellelectloDa
first election of directors, the annual election there- to be beld.
after shall be on the second Monday in January; but
if any annual election should be omitted, the directors shall remain in power until the next annual election, and until successors shall be chosen.
SEC. 7. Such Library, or Libraries, shall be gov- By-lawi.
erned and regulated by such by-laws a:s may, from
time to time. be made by the president and directors
of the same, not inconsistent with the laws of this
Territory, who shall have power to make a common Commollsf!al.
seal, and the same to alter, break, change, or renew
at pleasure. They shall have power to levy a tax on Tax 011 .bar..
the shareholders, provided such tax does not exceed bolders.
one dollar, on each share, in anyone year. Nothing,
however, in this act shall be so construed as to prevent a majority of two-thirds of the shareholders,
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attending at their annuai meeting. from increasing
such tax to any sum, not exceeding five dollars, on
Treuarer aDd each share, in anyone year. They shall have power
UbrariaD.
to appoint a treasurer and librarian, and the same
to remove at pleasure.
<laoram.
SEC. 8. A majority of the directors shall be necesPower to fill sary to form a quorum. They shall have power to
neaDelee.
fill vacancies that may happen in their own body, and
the director or directors, by them elected, shall serve
until the next annual election thereafter, and until
others are elected in their stead.
Mar receive
SEC. 9. They shall have power to receive by donadODatioDS ID tion any books, monies, papers, or lands, or any other
boob. mODies. thing or things: PrtnJidiJd. Such donation, or the rent
led•. lite.
.
fb
i 'Ie d to no ot her purpose
or IOterest
t hereo,
e app
than the true interest of the library on which it was
.bestowed, according to the true intent and meaning
LlmltatioD al of this act: Provided, however, That they shall not
to led or other keep for a longer time than six months, after receivproperty. ex· ing the same, more than the real value of five huncept books. lite. d re d d 0 11ars, 10
. I an d or any ot h er propert y, excep t
books and those things appertaining to a library.
ApPROVED, January 23,1839.

INCORPORATIONS.
AS ACT to IDeorporate tbe BurllqtOD ed Iowa River TumplkeCoIBper
SEC. 1. Be it ~ ~ the Oouncil and HoU8IJ of
CompaDr ere· Repr68IJ!ltativa of the Territory of lOUJ(J, That James
ated a bodr Guest, Israel Trask, Jonathan Parsons. James Erwin.
corporate.
Elisha Hooke, William Creighton, John H. Benson,
M. Eastwood, Elias Keever, Daniel Brewer, James
Gordon, Wm. L. Toole, Joshua Swank, and Alvin
Clark, of the county of Louisa, and George W. Hite,
James Davidson, Oliver H. Cottle, George W. Kelley,
Thomas Cooper, Wm. B. Remey, Charles J. Starr,
John S. David, George H. Beeler, Leander J. Lockwood. and Richard F. Barret, of Des Moines county,
and their associates, be and they are hereby created
a body politic and corporate, by the name and style
Tbelr atrle. of II The Burlington and Iowa River Turnpike Company," for the sole purpose ot constructing a turnpike road, from Burlington, Des Moines county, to
the Iowa river, opposite the town of Black Hawk, in
Louisa county.
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SEC. 2. That the capital stock of said company Capital stock.
shall be one hundred thousand dollars, to be divided
into shares of twenty-five dollars each.
SEC. 3. That the above named persons, or any ten of Boob may be
them, may proceed to open books of subscri ption to opened for lub·
the capital stock of said company, at such times and scrlptloDi.
places as they may deem proper.
SEC. 4. That so soon as ten thousand dollars shall When meetlq
have been subscribed to the stock of said company, may becalled
the persons named in the first section of this act or for the election
of directors.
.
'
any seven of them, may call a meetmg of the stockholders for the election of five directors for the government of said company.
SHC. 5 That the followin~ shall be the rates of Rates of toll.
toll for each and every ten mIles of said road, and in
the same proportion for a greater or less distance,
to-wit:
For every four-wheeled carriage, wagon, or other
vehicle, drawn by two horses, or oxen, twenty-five
cents; and for each horse, or ox, in addition, six
cents.
For every two-wheeled carriage, wagon, or other
vehicle. drawn by two horses. or oxen, twenty cents;
and for each horse, or ox, in addition, six cents.
For every horse and rider six and a fourth ·cents.
For every horse. mule, or ox, led or driven, three
cents.
For every head of neat cattle, two cents.
For every head of sheep, or hogs, one cent.For every four-wheeled pleasure carriage, drawn
by two horses, forty cents.
For every two-wheeled pleasure carriage, drawn
by one horse, twenty-five cents.
For every four-wheeled pleasure carriage, drawn
by one horse, twenty-five cents.
For every chaise. riding chair, gig, sulkey, or cart,
or other two-wheeled carriage of any kind, drawn
by one horse. twelve and a half cents.
SHC. 6. That when said company shall have com- When compa·
pleted the grading of ten miles of said road, they ~y: be entl·
shall be entitled to receive one-half of the rates of t e to toll.
toll provided for in the preceding section of this
act; and the same upon each additional ten miles
that may have been graded. as aforesaid, until the
whole shall have been completed.
SEC. 7. This act shall be subject to any general Tblsactto be
law that may be passed hereafter, or during the 8ubjectto any
general law,
&c.
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present session of this Legislative Assembly, for the
regulation of Turnpike companies.
ApPROVED, January 24, 1839.

INCORPORATIONS.
AN ACT to Incorporate tbe Burlington md Del Moines TrmaportatloD
Company.
SEC. 1. Be it enlJCted bt the Oouncil and HO'IIM of
Compmyde- R~tatiV68 of the Territory qf IOUJa, That all
clued I body such persons as shall become stockholders, agreeably
polltlcmd
to the provisions of this act, in the corporation
corporate.
hereby created, shall be a body politic and corporate
Style and cor· by the name and style of "The Burlington ana Des
poratepowerl. Moines Transportation Company," and by that name
may have succession, may sue and be sued, complain
and defend, in any court of law or equity, may purchase, hold, and convey real, personal, or mIxed
estate, so far as the same may be required to secure
the object of their incorporation, may make and use
a common seal, and alter the same at pleasure, may
make by-laws, rules, and regulations, for the management ofits property, the regulation of its affairs, and
for the transfer of its stock, not inconsistent with
the laws of this Territory and of the United States,
and may moreover appoint such subordinate agents,
officers, and servants, as the business of said corporation may require, and allow them a suitable compensation, prescribe their duties, and require bonds for
the faithful performance thereof, in such penal sum,
and with such sureties, as they may choose, who shall
hold their offices during the pleasure of a majority of
the directors of said corporation.
Capital stock.
SEC. 2. The capital stock of said corporation shall
be one million of dollars, which shall be deemed
personal property, and shall be divided into shares
of one hundred dollars each.
Commissioners SEC.~. That Charles Mason, Isaac Leffler, George
H. Beeler, Hawkins Taylor, Richard F. Barret,
Robert Ralston, John H. Randolph. B. F. Wallace,
and William B. Remey, shall be commissioners for
receivin~ subscriptions to the capital stock of said
corporatIon. who, previous to 0rening the books of
ToliYe notice subscription. shall give notice 0 the time and flace
wbeD and
where such books will be opened. A majority 0 said
:~7:eb::!:ed. commissioners shall appolDt one or more of their
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number who shall attend at any time and place appointed by such notice for the opening of said books,
and shall continue such subscriptions to the capital
stock of said corporation from all persons who shall
subscribe thereto, until at least one hundred thousand
dollars shall have been subscribed, whereupon said
books may be closed by the said commissioners and
transferred to the board of directors hereinafter
provided. Each subscriber at the time of subscribIng shall pay to the commissioners one dollar on each Sum to be paid
share of the stock by him subscribed, and the said at tbe time of
commissioners shall, as soon as the directors are subacrlblq.
elected, deliver to them the whole amount of money
received on the subscription of stock.
SEC. 4. The affairs of said corporation shall be Board of dl·
managed by a board of at least five directors, which rectors.
number may be increased at the pleasure of the company, to be annually chosen by the stockholders
from among themselves. As soon as may be after
one hundred thousand dollars of the capital stock
shall have been subscribed, the commissioners shall
give notice of the time and place at which a meeting
of the stockholders will be held for the choice of
directors, and at such time and place appointed for
that purpose, the commissioners, or a majority of How elected.
them, shall attend and act as inspectors of said election, and the stockholders present shall proceed to
elect their directors by ballot, and the comlllissioners present shall certify the result of such election
under their hands, which certificate shall be recorded
in the books of the corporation, and shall be sufficient evidence of the election of the directors therein
named. All elections thereafter shall be held at Sublequent
the time and in the manner prescribed by the by- electlonl.
laws and regulations of said corporation. Each
stockholder shall be allowed as many votes as he
owns shares at the commencement of such election,
and a plurality of votes shall determine the choice.
The said directors shall hold their offices for one Term of office.
year, and until their successors are elected, and they
shall elect one of their number as president of said
board.
SEC. 5. The directors may require any instalment Director. may
of the amount subscribed (not exceeding ten dollars require Inltal·
per share at anyone time) to be paid in at such time m~:tato be
and place as they may deem proper. Notice thereof P •
must be published for four weeks successively, in
some newspaper printed in the city of Burlington
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aforesaid. If any stockholder shall not pay the said
instalment at the time thus appointed, he shall forfeit to the use of the company the shares on which
such instalment was due, together with all the amount
previously paid thereon, unless he shall pay such instalment, together with interest on the same from
the time it was due, within thirty days after being
thereunto required.
LocatloD of the
SEC. 6. The said corporation shall have the right
caul.
to construct and continue a navigable canal or slack
water navigation, from the city of Burlington to such
point on the head waters of the Des Moines river as
in the opinion of the directors shall be most eligible,
and to construct such navigable feeders for said
canal as shall be found necessary. And if in the
estimation of the directors a canal shall not be found
Rallroad.&c. practicable, the said corporation are hereby authorized to construct and continue either a rail-road, or
a Macadamized road, between the points aforesaid.
CompaDY may
SEC. 7. It shall be lawful for said corporation by
eDter UpOD prJ- themselves, and by any and every superintendent,
vate property. agent, or engineer, employed by them, to enter upon
and take possession of, and use, all and singular any
lands, water, streams, and materials necessary for
the prosecution of the improvements authorized by
this act, and to make all such feeders, dykes, locks,
dams, and other works and devices as they may
think proper for making said improvements, doing
nevertheless no unnecessary damage. And that in
case any lands, waters, streams, or materials, taken
or appropriated for any of the purposes aforesaid,
shall not ber given or granted to said corporation,
and in case said corporation shall not be able to acquire the title to the same by agreement with the
Apprallerl
parties concerned, a board of appraisers shall be
may be all"
appointed, consisting of three persons, one of
polDted.
whom shall be appointed by the directors of the
company hereby incorporated, one by the claimants
applying for damages, and one by the commissioners
or supervisors of the county in which said lands,
waters, streams, or materials, shall be. who shall,
before they enter upon the duties of their office, severally take an oath or affirmation, before some person
authorized to administer oaths, faithfully and impartially to perform the duties required of them by this
Their duty.
act. And it shall be the duty of said appraisers, or
a majority of them, to make a just and equitable
estimate and appraisal of the loss or damage, if any,
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to the respective owners and proprietors or parties
interested in the lands, waters, streams, or materials
so taken for the purpose aforesaid. And the said Apprailal to be
appraisers, or a majority of them, shall make regular entered and.
entries of their determination and appra~al, with an certified.
apt and sufficient description of the several premises,
taken and appropriated for the purposes aforesaid,
in a book or books to be provided and kept by the
directors of said corporation, and certify and sign
their names to such entries and appraisal. And the Damaces.
said corporation shall pay the damages so assessed
and appraised, and the fee simple of the premises so
taken and appropriated shall thereupon vest in the
said corporation: Promded, however, That if the Proviso.
owner or owners of the lands, waters, streams, and
materials, so taken and appropriated, shall not make
application to said corporation for the payment of
damages by them sustained within two years after
such lands, waters, streams, or materials, shall have
been taken possession of by the corporation, he, she,
or they, shall thenceforth be barred from the collection of any damages from said corporation for the
lands, waters, streams, or materials, so used: Pro'IJid«l, however, that if either of the parties shall feel Eltber part,
aggrieved by any decision of said board of apprais- ma,appealto
ers, he, she, or they, shall have the right of appeal tbe dis. court.
to the district court within the county where the
damages in question may have been sustained.
SEC. 8. It shall be lawful for the said corporation
to commence the construction of said canal or road
at such points on any part of the said route as in
their judgment may appear expedient and proper;
and as soon as any portion of said canal or road shall
be completed, it shall be lawful for said corporation
to erect toll houses or toll gates thereon. and collect Toll..
such tolls as shall from time to time be prescribed
by the legislature of this Territory, or any State that
may be formed out of the same. And said corpora- Antborlt, to
tion is hereby authorized to borrow any sum of borrow mone,.
money which may in their discretion be deemed necessary, for the proper and efficient prosecution of
the works authorized by this act.
SEC. 9. That it shall be lawful for the directors of Ma, make
said corporation to make from time to time such rules respectrules and regulations, not inconsistent with the laws Iq boats,raftl,
of this Territory and of the United Stales, in respect &c.
to the size and structure of boats, rafts, and other
floats on the waters of said canal, and the weighing
1m

E
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and inspecting of boats, and their loading, and in
respect to all matters in relation to the navigation of
the canals, or the traveling upon said roads, and the
collection of tolls and water rents, and impose such
forfeitures of money for the breach of such regulations as they may judge reasonable, and provide for
the detention and sale of any such boats, rafts, and
other floats as shall or may contravene such rules
and regulations, in cases where the owner or owners
of such boats, rafts, or other floats. shall neglect or
Provllo.
refuse to pay such forfeitures: PrwU1ed, That no forfeitures, so imposed, shall, for a single offence, exceed the amount of actual damages more than fifty
dollars, and that nothing in this section shall be so
construed as to prevent said forfeitures being recovered by action of debt as herein3.fter provided.
Penalty for
SEC. 10. That any person who shall drive any horse,
driyiq bor~el. ox, mule, or other animal, upon the towing path, or
Itc .• on tOW11l& bank opposite the towing path, of the canal hereby
path.
authorized to be constructed, except for the purpose
of towing boats or other floating things upon the
waters thereof, or for the purpose of conveying articles to and from said canal in order to their transportation on the waters of the same, or their delivery
at their place of destination, shall forfeit for every
such offence the sum of five dollars. and shall pay
all damages consequent upon such offence, over and
above the said forfeiture.
For commit·
SEC. 11. If any person shall wantonly or on purtlq injury to pose commit any injury to said canal or road, or to
canal or road. any of the appurtenances thereof, he shall forfeit to
said company the sum of fifty dollars, in addition to
the actual damages consequent upon such offence.
Forsignlnror
SEC. 12. That every person who shall knowingly
~liyerina: falle sign or deliver to any collector a false bill of lading,
bill of ladiq. with the design of avoiding the payment of tolls,
shall be deemed guilty of a misdemeanor. and, on
conviction thereof before any court of competent
jurisdiction, shall be fined not less than three times
the value of the property omitted or falsely stated
in such bill.
Collector may
SEC. 13. That every collector of tolls on the canal
requlre:oatb. herein authorized may require the master of any boat,
upon exhibiting his bill of lading, to verify it by his
oath, which such collector is hereby authorized to
administer, and any person who shall testify falsely
~fore any collector shall be deemed gUilty of perJUry.
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SBC. 14. That for all damages done to the said Howoffenden
canal, the offenders shall be proceeded against by in- to be proceeddictment in the proper courts, and on complaint be-edaplnst.
ing made to any judge, or justice of the peace of the
proper county, against any person or persons doing
any such damage as is mentioned in the preceding
sections of this act, it shall be the duty of such judge
or justice forthwith to issue a warrant to the proper
officer to arrest and bring before him such offender
or offenders, and if. upon the return of such warran~,
it shall appear to the satisfaction of such judge or
justice that such complaint is true, he shall commit
such offender or offenders if he or they shall refuse
to give security for their appearance at the proper
court to answer to said complaint: Pruuided, how- Provllo.
ever, That if the offender or offenders shall pay to
such judge or justice of the peace the penalties. forfeitures, and expenses which he or they may have incurred, together with the costs of prosecution, such
offender or offenders shall be discharged.
SBC. 15. That the captain or master, and the owner, lIuters.oWIIof any boat or other float on the canal herein author- erl. and boata,
ized. and likewise the boat or float itself, shall sever- ~~~Ie pen·
ally be liable for the payment of any penalty or for- es, c.
feiture, and likewise of all damages which may accrue in consequence of the violation of any of the
provisions of this act, or of any order of the board
of directors duly made and published relating to the
canal or the navigation thereof, or the collection of
tolls thereon, by any person navigating such boat, or
assisting in the navigation or management thereof at
the time of such violation; and any such boat or
other float may, at the discretion of the agents of the
corporation hereby created, be prevented from navigatlDg said canal until such penalty, forfeiture, and
dama~es, and costs accrued in prosecuting thereof.
shall be fully paid.
SEC. 16. That all materials that shall have been lIaterlaluubprocured by any contractor for the construction of ject to tbe lien
any part of said canal, or roads. or any work there- oftbe corporawith connected, shall, from the time they are pre- tlon.
pared for transportation to the place where they are
to be used, be subject to the lien of the corporation
for all moneys that may have been or shall be advanced by the said corporation during the performance of said contract, and for all damages that may
be sustained in consequence of the non-performance
thereof; and no sale made by said contractor, 9" u~~r

f;:
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any execution issued upon any judgment or decree,
shall in anywise affect said lien.
Corporation to SEC. 17. That said corporation shall be bound to
erect bridpI, erect bridges over said canal at all places where: it
&:c.
shall cross any public highway which shall have been.
or may hereafter be, regularly laid out and recorded,
and where the location of the canal shall interfere
with any road which shall be in use, and said corporation is hereby authorized to change the location of
Proylso u to said road: Pro'lJided, That, before so doing, the said
Dew roads.
corporation shall cause the new road to be opened
and put into good repair for the convenience of travel,
as the road vacated was at the time of such vacation.
CompanJauSEC. 18. Inasmuch as the works herein contemplated
tborlzed to
would now yield little profit to the said corporation,
loan mODeY. and inasmuch as the Indian title to a part of the lands.
over which said works would pas'.!, has not yet been
extinguished, said company are hereby authorized to
receive deposits, and loan money on bonds, notes,
bills of exchange, and other securities, to the amount
that may have been subscribed, at any rate of interest not exceeding twelve per cent. per annum upon
Not to luue its actual loans. But nothing herein contained shall
bank Dotes or be construed as authorizing said company to issue
bill,.
bank notes or bills; nor to continue its operations of
receiving deposits, and loaning money, beyond the
period of twenty years from the first day of May
next; nor to loan any money, exct1>t gold and silver.
Limitation.. or notes of specie paying banks: Pruuid«i, That said
company shall not hold bonds, notes, or other securities, from anyone person, company, or corporation, for any amount, at anyone time, greater than
Proylaouto five thousand dollars: Prooided, also, That the notes
tbe Dotes of of specie paying banks, loaned by said company.
speele paJIne shall be such as are at par credit in Burlington, the
baDb.
city of St. Louis, or the city of New York.
SEC. 19. The said corporation shall commence
When the
works to be the construction of the works authorized by th is act.
cODitructed. whenever required by the legislature of the Territory
or State of Iowa, at any time within not less than
three years from the passage of this act, and shall
complete the same, whenever required as aforesaid.
at any time not less than twenty years from the passage of said act. And if said corporation shall fail
Failing to
commeDceor to commence or complete the said works at such
complete tbe times as they shall be required as aforesaid, they
same, rl"bt to shall forfeit to said Territory or State the right of
be forfeited.
constructing the works aforesaid, together with all

.
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that said corporation may have done or expended
thereon. In such case, for the purpose of enabling Sublcrlptlon to
the said State or Territory to construct said works, it stock bJ Stlte
shall have the right to subscribe to the stock of said or TerritorJ.
company an amount equal to that which shall have
been already subscribed by the company, to be used
in the same manner as the funds of the said company are by this act authorized to be used.
SEC. 20. In case of such subscription by the State, And appoint.
or Territory, the legislature thereof may appoint a mat of direct·
portion of the directors of said company, not exceed- orl.
ing one half the number elected by said company.
SEC. 21. The future State of Iowa. at any time Terml on
after its admission into the Union, shall have the wblcbStite
right to purchase and hold, for the use of the State, m"l :~~c:baH
the works herein authorized to be constructed, by:rkloaatb:r1'
paying to the said corporation the amount actually zedbJ tbls act.
expended in the construction and repairs of the same,
together with interest thereon at the rate of seven
per centum per annum: PIVYIJided, however, That in
case the Congress of the United States shall make
any appropriation or donation, either in land or
money, in aid ofthe construction of the work by this
act authorized. the right to the same shall vest in said
State whenever the said transfer of the canal, or road,
shall be made; and the net proceeds of all sales of
land. and the amount of all money so appropriated
or donated, shall be deducted from the amount to be DedactioDl.
paid to the said corporation for the transfer of said
works to the State; and the said corporation are
hereby authorized to apply to Congress for such an
appropriation, in money or lands, to aid in the construction of the works authorized by this act. as Congress in its wisdom shall see proper to grant.
SEC. 22. If the State of Iowa shall purchase the Fartber dedllcsaid canal or road, after any portion of the same tlonl.
shall have been put in operation. the tolls or income
derived from the same (of which a full statement
shall be preserved on the books of the company),
together with interest thereon at the rate of seven
per cent. per annum, from the time said income shall
have been received, shall also be deducted from the
amount to be paid to said corporation, as provided
in the last preceding section. But no purchase of Proylsloul
the said canal, or road, shall prevent the company Itlpalatlon
from continuing their business of receiving deposits tO~C:lnc I~I
and loaning money as aforesaid. until the expiration an epos I.
of the twenty years as above provided.
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PermlAloDto
SEC. 23. The improvements hereby authorized'
be obtalDed
shall not be commenced until permission from the
fro::n:h• ~:m~ competent authority, to pass over and appropriate
aD 0 • the necessary lands belonging to the United States,
shall have been obtained; nor shall said improvements be continued through lands to which the Indian
title shall not have been previously extinguished,
without express authority from the Congress of the
United States.
Power to
SEC. 24. The legislature of this Territory, or State
amadorr.. (as the case may be) shall have the power to alter,
peal thl. act, If amend, or repeal this act at any time, when they shall
aD, of It. pro- fi nd t hat any 0 f t he provIsions
. .
h
' contatne
. d h ave
vllioDlvlolated
eretn
been violated by said company, or any persons hereafter composing the same.
ApPROVED, January 24,1839.

::e..

INCORPORATIONS.
AN ACT to IDcorporate the KeoAuqua L,ceum.
SEC. 1. B6 it enacted by tM OmJ,ncil and H0U86 of
Jam. Han aDd Rtrpr68entati'tJel of tM Territol"Jl of ]0'IJXl,. That James
other.coDltl· Hall, John Fairman, S. W. Summers, J. N. Lewis,
tuted a bod, Elisha Puell. John Carnes, Richard Billups, Simon
::~:::!: Drouillard, Jacot Lane, John Goodwin, John Purdon,
.t,l.of TIW Sewel Kinney, C. Stevenson, John Stevenson, M.
NlOIauguIJ
Sigler, John Sigler, Cyrus H. Ober, Wilson Stanly,
.c..-.
Russell King, Thomas Wilkinson. Alfred Vesters,
and such other persons as from time to time shall
become members of said corporation, shall be, and
are hereby ordained, constituted, and declared to be
one body corporate and politic, in deed. fact, and
name, by the name and style of "The Keosauqua
Their powen. Lyceum j" and by that name they and their successors shall have succession, and shall be persons in law
capable of suing and being sued, pleading and being
impleaded, answering and being answered, defending
and being defended, in all courts and places whatsoever, in all manner of actions, suits, and complaints,
matters and cases whatsoever; and that they and
their successors shall have a common seal, and change
and alter the same at their pleasurej and that they
and their successors, by the same name, shall be per.:.
sons in law capable to pur~hase, take, receive, hold,
and enjoy. to them and their successors, any real
estate, in fee simple. or for term of life or lives, or
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otherwise, and any goods, chattels, or any personal
estate, for the purpose of enabling them the better
to carry into execution, encourage, and promote
such measures as may tend to the advancement of
science and literature, and also to whatever else
that may tend to the promotion of education, the
advancement of knowledge, and _the development of
truth, in the sciences: .PtvYuidMl, The clear yearly Umltatlou of
value of such real and personal estate shall not exceed reallUld perthe sum of five thousand dollars. And that they and aonal eatate.
their successors shall have full power and authority
to give, grant, sell, lease, demise, and dispose of the
said real and personal estate, or an)' part thereof, at
their will and pleasure; and that they and their suc- By·J..... ordl·
cessors shall have power from time to time to make, DUe:es. &e:
constitute, ordain, and establish such by-laws, ordinances, and regulations as they shall judge proper,
for the election of their officers, for the election or
admission of new members of said corporation, and
the terms and manner of such admission, for the
better government of their officers and members, or
fixing the time and place of the meetings of said corporation, and for regulating all the affairs of said
corporation: Provided, Such by-laws and regulations Proyiao.
shall not be repugnant to the constitution or laws of
the United States, or of this Territory.
SEC. 2. And for the better carrying on the affairs Offie:era of the
of said corporation, there shall be a President, Vice corporation.
President, Treasurer, and Secretary. of the corporation, who shall hold their offices from the time of
their appointment or election, until the first Monday
of March then next, or until others shall have been
chosen in their places. And that the said J. N. Flratappoint·
Lewis is hereby appointed President, the said Wilson menta.
Stanly treasurer, and the said John Carnes secretary,
untillhe first Monday of March next; and that said
officers shall, on the first Monday of March next,
and always thereafter, be chosen by the members of
the said corporation in such manner. and afterwards
at such time and places, as shall be directed by the
byrlaws of said corporation to be made for that purpose; and that the President, or Vice President, and Qaoram.
any seven members of said corporation shall be sufficient to constitute a legal meeting for the transaction
of business.
SEC. 3. This act shall be subject to amendment by
any future legislature.
ApPROVED, January 24, 1889.
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INCORPORATIONS.
AN ACT to Incorporate the town of DaveDport.

IDcorporatiq
clause.

SEC. 1. Be it erwcted by the 001"ncil and B01UI6 of
RepreBentative8 oftM Territury of 10100, That so much

of township seventy-eight, north, of range three east
of the fifth principal meridian, in the county of Scott,
as is comprISed within the limits of the original town
plat of the town of Davenport, and the additions
made thereto by Antoine Le Clair, together with all
additions that may hereafter be recorded thereto, by
consent of two-thirds of the qualified voters of said
town, be and the same is hereby created a town corporate, and shall hereafter be known by the name of
the "Town of Davenport:" ProvUkd, That said town
shall not exceed two miles square.
When MaJor.
SEC. 2. That the qualified voters for members of
Recorder. and the Legislative Assembly, residing within the limits
Trultee.to be of said corporation, shall meet at some convenient
elected.
place within the same, on the first Saturday of April
next, and on the first Saturday of April annually
thereafter, at such place in said town as the town
council shall direct, and then and there proceed to
elect, by ballot, a Mayor, Recorder, and five Trustees,
who shall have the qualifications of electors, and reside within the limits of the corporation; and the
mayor, recorder, and trustees, so elected, shall hold
their offices one year, and until their successors are
elected and qualified: Pr01Jided, That a failure to
Proyl,o.
elect on said day shall not forfeit the charter, but an
election rna" be had on any succeeding day, by giving due notice.
Atfirltelectlon
SEC. 3. That at the first election to be held under
judges and
this act, two judges and a clerk shall be chosen, viva
clerk to bJ
~,by the electors present, and at all subsequent
chosen.
elections the mayor, or any two of the trustees, shall
How future
sit as judges, and the recorder, or in his absence, some
elections to be one of the council, pro tempore, shall sit as clerk, and
conducted.
at all such elections the polls shall be opened between the hours of one and two in the afternoon,
and close by the hour of four the same afternoon,
and at the close of the polls the votes shall be
counted, and a statement thereof proclaimed at the
door of the house in which the election shall be held;
and the persons elected shall, within ten days after
Oath to beta- their election, take an oath to support the constitukill bJ the per- tion and laws of the U ni ted States, and of this TerIOU elected.
ritory, and an oath of office, a certificate of which
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shall be deposited with the recorder, and by him
preserved.
SEC. 4. The mayor, recorder, and trustees of said Corporate
town shall be a body politic and corporate, with per- Dame IUId powpetual succession, to be known by the name of the Ira.
"Town of Davenport;" and shall be capable in law to
acquire property, real and personal, for the use of
said town, and sell and convey the same; may have a
common seal, and may alter the same at pleasure; may
sue and be sued, plead and be impleaded, answer and
be answered, in any court of law or equity in this
Territory; and when any suit shall be commenced
against said corporation, the first process shall be a
summons, a certified copy of which shall be left with
the recorder, and, in his absence, with the mayor, at
least ten days previous to the return day thereof.
SEC. 5. That the mayor, recorder, and trustees, or By-Iaft IUId
a majority thereof, of whom the mayor or recorder ordlaaacea.
shall always be one, shall have authority to make,
ordain, and publish all by-laws and ordinances, not
inconsistent with the constitution and laws of the
United States, or of this Territory, as they shall deem
necessary and proper for the promotion of morality,
as well as for the good regulation, interest, safety,
health, cleanliness, and conveniencies of said town
and the citizens thereof; they shall have power to fill VaclUlciea.
all vacancies that may hap{>en by death, or otherwise,
of any of the offices herem named; they shall also Subordlaatl
have power to appoint a treasurer, marshal, and such officera.
other subordinate officers as they may deem needful,
to prescribe their duties, and require surety for their
performance, to remove them at pleasure, and to
establish the fees of all officers in the corporation not
established by this act; they shall have power to im- Flues.
pose fines for the breach of their ordinances, but no
fine shall be imposed on anyone person, for anyone
breach of anyone ordinance, of more than ten dollars, which fine may be recovered, with costs, before
a justice of the ,Peace, by action of debt, in the name
of the corporation. All fines collected in pursuance
of this act shall, by the officer collecting the same, be
paid over to the Treasurer of the corporation.
SEC. 6. It shall be the duty ofthe recorder to keep Dutyofrecorda true record of the by-laws and ordinances, and of er.
the proceedings of the council, which record shall be
at all times kept open for the inspection of the
electors of said town, and the recorder shall preside
at all meetings in the absence of the mayor.
88
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Powerlole~,

SEC. 7. That the town council shall have power to
assess, for corporation purposes, an annual tax on all
property in said town, made subject to taxation by
the laws of this Territory, for Territorial and county
Limilatlon, purposes, not exceeding in anyone year one per
centum on the value thereof, which value shall be
ascertained by an assessor, appointed by the town
council for that purpose, a duplicate of which shall
be made out and signed by the recorder, and
delivered to the collector; they shall have power to
equalize any injudicious assessment thus made, on
complaint of the person aggrieved.
Marlhal lobe
SEC. 8. That the town marshal shall be the colcolleclor,
lector of any tax assessed, and he is hereby authorized and required, by distress and sale of property,
as constables on execution, to collect and pay over
said tax to the treasurer, within three months after
the time of receiving the dUI?licate thereof, and the
treasurer's receipt shall be his voucher, The town
marshal shall make personal demand of every resident char~ed with tax. and shall give ten day's notice,
by advertisement, in three of the most public places
in said corporation; of any tax; and if the tax on
any lot or piece of land, on which no personal property can be found, shall remain unpaid three months
after the expiration of the time by this act allowed
the collector for the collection of the tax, then the
town marshal shall give notice in the nearest newspaper, stating the amount of such tax, and the number of the lot on which it is due, and that the same
will be sold to discharge such tax, unless the payment thereof be made within three months from the
AflerplIblic date of such advertisement; and if such tax be not
notice !flven, paid within that time, the town marshal, after giving
1011'd m
, a, be thirty days' notice of the time and place of sale, at
10
orlhetn tree
h
f t he most pu bl'I~ p Iac~s In
. sal'd town, s h~ II
daelhereon,
0
proceed to sell, at pubhc auction, so much of said
lot or piece of land as will discharge said tax.
Ma, be raSEC. 9. That if the owner of such lot or piece of land
deemed within shall appear, at any time within two years after such
two ,earl,
sale, and pay the purchase money, with interest, and
twelve per centum penalty thereon, he shall be entitled to the right of redemption: P'/YYIJidtJd. That nothing in the two preceding sections shall affect the right
of others, in law or equity, to the benefit of the right
of redemption, when they shall arrive at full age.
Certified acSEC. 10. Twenty days before each annual election,
counlofthean- the town council shall put up, in some conspicuous
laxes,
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place within said town, an accurate account of the Dual receipt.
moneys received and expended by said corporation :n~ expendlsince the last annual election, with the sources from ur •.
which they were derived, and the objects on which
they were expended, which shall be certified by the
recorder.
.
SEC. 11 The said corporation shall have power to Fnrther power.
regulate and improve all streets, alleys, siaewalks. of the corpor.drains, or sewers, to sink and keep in repair public tion.
wells, remove nuisances, and regulate marke'ts, to
grant licenses for retailing ardent spirits within the
limits of said corporation, and to appropriate the
proceeds of such licenses for the benefit of the town;
they shall have power to license and re~late, or
prohibit, all shows and public exhibitions: PIVYIJid6d, Proviso.
however, That the power hereby granted shall not
be so construed as to conflict with the general laws
of this Territory, reiulating taverns and licenses for
retailing ardent spirits.
SEC. 12. That said council shall have power to eS-Firedeparttablish and organize a fire department, to procure an ment.
engine, hose, hooks, ladders, and other implements
of use in the arrest and extinguishment of fire.
SEC. 13. That the by-laws and ordinances of said Ordinances.
corporation shall be published in a newspaper in the &e•• to be pubcounty, or posted up in some public place in said Ushed.
town. fifteen days before the taking effect thereof;
and the certificate of the recorder upon the town
record shall be sufficient evidence of the same having been done. And every annual election. herein Notice to be
authorized, shall be preceded by five days' notice given of electhereof, put up in three public places in said town. tiODl.
SEC. 14. That the streets and alleys of said town Road district.
shall constitute one road district, includin~ the several roads leading from said town to the d ... tance of
one mile from the corporation limits; and the town
council shall have the exclusive right of appointing
the supervisor for said district, who in every respect
shall act as though appointed by the county commissioners.
SEC. 15. That the mayor, or a majority of the When and by
councillors, mar call a meeting of the town council whom meetingl
whenever, in hiS or their opinion, the same may be may be called.
necessary. The mayor and trustees shall receive no
compensation, unless the same shall be authorized
by the inhabitants, in legal meeting assembled.
SEC. 16. Any future legislature may alter, amend, Thlaactmaybe
or repeal this act.
amended. ac.
ApPROVED, January 25, 1839.
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INCORPORATIONS.
Fire Il18urance Company.

AN ACT to!ncorporatethe Iowa Mutual

SEC. 1. Be it f!'f&Mt6d.11g the Cuuncil aM HOUM oj
Company ID- Repr686ntati'V68 of the Territury of Iuwa, That Isaac
corporated. LelRer. James Cameron, Amos Ladd, Thomas Cooper,
George H. Beeler, David Rorer, Jeremiah Lamson,
Jesse B. Weber, S. S. Ransom, William H. Starr,
David Hendershott. William M. Devoe, George W.
Kelley. William S. Edgar, Thomas S. Easton, Nehemiah Chase, Enos Lowe, Jesse B. Browne, George
W. Hepner, L. B. Hughes, Thomas M. Isett, Alexander C. Donaldson, Joseph T. Fales, James Hall, and
Thomas Cox, and all other persons who may hereafter become members of said company in the manner hereinafter prescribed, are hereby incorporated
and made a body politic, by the name of "The Iowa
Mutual Fire Insurance Company."
Object of the
SEC. 2. The object of said incorporation being to
IDcorporatioD. afford the members thereof the means of mutually
insuring each other against loss by fire, the company, in its corporate name aforesaid, is hereby endowed with all the powers, and made subject to all
the liabilities, which are necessary and proper in
order to secure that object as herein authorized.
Powers.
SEC. 3. They may become a party to suits, may
purchase and hold such real and personal estate as
may be necessary in order to effect the objects of
their association, and may sell and convey the same
at pleasure, may establish and put in execution such
ordinances, by-laws, and regulations, not being contrary to the laws of this Territory, as may seem
necessary or convenient for their regulation and
government, and for the management of their affairs,
and may have a common seal, which they may change
at pleasure.
Perlol18lDlUr- SEC. 4. Every person who shall at any time beed to be deem- come interested in said company by insuring therein,
eel members. and also their representatives, heirs, executors, administrators, and assigns, continuing to be insured
therein as hereinafter provided, shall be deemed and
taken to be members thereof, for and during the
terms specified in their respective policies, and no
longer, and shall at all times be concluded and
bound by the provisions of this act.
Boardofdlrec- SEC. 5. The affairs of said company shall be manton.
aged and controlled by a board of twenty-five directors,
and the persons named in the first section of this act

Digitized by

Google

287
shall be the first directors. Their successors shall be
annually elected in the manner hereinafter prescribed, To be lUlDualJy
and it shall be competent for any set of directors to elected.
increase or diminish the number that shall be elected
on the ensuing year.
SEC. 6. Each set of directors shall continue in May fill "aoffice until their successors are elected. All vacan- caDcles.
cies happening in said board may be filled by the
remaining members until the next annual election.
SEC. 7. A majority of the directors shall constitute Quorum.
a quorum for the transaction of business. They may President aDd
elect a president, and a first and second vice pres i- Vice-President, from .among .
their own
.number. They may dSeenta.
cretary aDd
a 1so, f rom ttme to ttme, appomt a secretary,. treas- treasurer.
urer, and such other officers, agents, and aSsIstants,
as they may deem necessary; may prescribe their
duties, fix their compensation, take security from
them for the faithful performance of their duty, as
they may deem proper, and may remove them at
pleasure.
SEC. 8. In the absence or inability of the president If president
to perform his duties, the first vice president shallabaent, viceact in his stead; and if he, for like reasons, is incap- p~a~d:nt to
able to discharge his functions, the second vice 0 cae.
president shall officiate.
SEC. 9. The directors shall meet at such times and Meetiugs aDd
places as they may think proper. They shall keep record of proa record of their proceedings, and any director, dis- ceedlnlrl.
agreeing with the majority of the board at any meeting. may enter his dissent, with the reasons therefor.
on such record.
SEC. 10. The first election of directors shall take Wben dlrectplace on the fourth Saturday of October, A. D. 1839, ora to by eJectat such place, in the city of Burlington, as the direc- ed.
tors shall provide. Thereafter the annual eJections
shall be held at such place within this Territory, and
at such time, not less than ten, nor more than fourteen months from the last annual election, as the
directors shall appoint.
SEC. 11. Notice of such election, stating the time Secretary to
and place thereof, and the number of directors to be ri"e notice.
elected, shall be given by the secretary, by publication for three weeks successively, in at least two
newspapers printed in the Territory. but in different
counties thereof, the last of which publications shall
be at least ten days previous to such election.
SEC. 12. Should the secretary fail to give such Falling to "Ive
notice, or if for any other cause an election should lucb notice,
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ac •• another

not be held at the proper time, the directors may fix
upon another day for the said election, not more
than two months subsequent to that previously
fixed, and the secretary shall accordingly give notice
thereof as above directed.
Pel'lOlllllllti·
SEC. 13. Any person, who shall have an existing
tied to vote.
insurance in such company to the amount of one
hundred dollars, or upwards, shall be entitled to vote
at such election, the mode of conducting which shall
be prescribed by the directors.
Before deli".,.
SEC. 14. Every person, who shall wish to effect inrJ ofthepolicJ. surance in said company, shall, before he receives
not~/':t.be de- his policy, deposit his promissory note with the
pos e
treasurer for such sum of money as· shall be determined by the directors.
What part
SEC. 15. A part, not exceeding five per cent. of the
thereof to be amount of such note, shall be immediately paid, and
Immediately
the remainder of said deposit note shall be payable
paid.
in part, or in whole, at any time when the directors
shall deem the same requisite for the payment of
losses, or other expenses.
Wbenluch
SEC. 16. At the expiration of the term of insurnote maJ be
ance, the said note, or such part of the same as shall
relinquished. remain unpaid, after deducting all losses and expenses occurring during said term, shall be relinquished and given up to the signer thereof, or his
representatives.
Liability of
SEC. 17. Every member of said company, as aforemember••
said, shall be bound to pay his proportion of all
losses happening, or expenses accruing in said company, to the amount of his premium note.
Lieu 011 prop.
SEC. 18. All buildings insured in said com pany, toeltJ Insured. gether with the right, title, and interest of the assured
to the lands on which they stand, to the extent of
one building lot if in town, or of one acre if in the
country, shall be pledged to said company by the
fact of such insurance; and the said company shall
have a lien thereon, for the proportion of losses and
expenses that may accrue against the assured, during
the continuance of his policy.
NotlceofanJ
SEC. 19. In case of any loss or damage by fire hap~os~ or dam ..e pening to any member, upon property insured in said
'f reo
company, notice thereof shall be given, in writing, to
the directors, or some one of them, or to the secretary of the company, within thirty days from the
time such loss or damage may have happened, in
order to entitle the assured to compensation for his
loss.
~,.ma,.be

fixed.
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SEC. 20. The directors shall provide the manner ot AmoaDtof lOA.
ascertaining and determining the amount of such
loss or damage, which shall be paid accordingly. If
the party suffering is not satisfied with the determination of the directors, the question may be submitted
to referees, or the said party may bring his action at Reference. or
law against the company.
actioD at la".
SEC. 21. Such action may be brought either in the Wberuacb
county where the secretary of the company shall actloD may be
hold his office, or in the county where the property brougbt.
insured was situated, and the summons may be served
upon the secretary, or either of the directors of the
company.
SEC. 22. If, upon such trial, a greater sum shall be JudrmeDtaDd
recovered than the amount determined upon by the cost•.
directors as aforesaid, the plaintiff shall have Judgment therefor, with interest and costs of suit; but if
no more be recovered than the amount aforesaid,
costs shall be awarded against the plaintiff. '
SEC. 28. After the amount to be paid to the assured Sum to be paid
shall have been finally fixed, the directors may at tbe asaured.
any time settle and determine the proportions to be -:d D~tlce
paid by the several members of the company, and ~:~e:e::
publish the same in such manner as they shall see
.
fit, or as the by-laws shall have prescribed.
SEC. 24. If any member shall, for the space of Fal1lnr to pay.
thirty days after the publication of said notice, neg- dlrectorl may
lect or refuse to pay the sum assessed upon him as ::e and recoyaforesaid, the directors may sue for and recover the .
whole amount of his deposit note, with costs of suit.
SEC. 25. The money thus collected shall remain in )foDey tbul
the treasury of said company. subject to the payment collected, bow
of such losses and expenses as have or may there- dllposed of.
after accrue; and the balance. if any remain, shall be
returned to the party from whom it was collected, on
demand, after thirty days from the expiration of the
term for which insurance was made.
SEC. 26. Any policy of insurance. signed by the Validity of tbe
president, and countersigned by the secretary, shall policy.
be deemed valid and binding on said company in all
cases where the assured had a title in fee simple,
unincumbered. to the buildings insured, and to the
lands on which they stand; but if the assured have aID wbat cale to
less estate therein, or if the premises be incumbered, be void.
the policy shall be void, unless the true title of the
assured, and the incumbrances of the premises, be
expressed in the application therefor.
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SEC. 27. The preceding section shall not be construed to prevent the directors from fixing further
terms and conditions, whi~ must be complied with
by the person applying for insurance, in order to secure the validity of his policy.
Loue. to be
SEC. 28. The directors shall settle and pay all
paid wlthlD
losses within three months after they shall have been
three mODtb.. noti fi ed as aforesai d
' may be commenced
• or SUIt
therefor, as above provided.
If aDy bouse,
SEC. 29. When any house, or other building, shall
ac., alienated, be alienated by sale, or otherwise, the policy shall
::~~~:~. thereupo.n be void, and be surrendered to the directors of saId company to be cancelled; and upon such
surrender, the assured shall be entitled to receive his
deposite notes, upon the payment of his proportion
of all losses and expenses that shall have accrued
Or It may be prior to such surrender. But'if the grantee or alienee
a ..liDed to
shall have the policy assigned to him, he may have
alieDee.
the same ratified and confirmed to him, for his own
use and benefit, upon application to the directors,
and with their consent, within thirty days next after
such alienation; and the lien of the company upon
the rremises, as provided for in section eighteen,
shal be continued in the same manner as though the
premises had not been granted or conveyed.
Prlvlleae. aDd
SEC. 30. By the ratification and confirmation menUabilitielof
tioned in the last preceding section, the said grantee
alleDee.
or alienee shall be entitled to all the privileges, and
subject to all the liabilities, to which the original
party insured was entitled and subjected under this
act.
ID wbat ca.e
SEC. 31. If any alteration should be made in any
additioDal pre- house or building by the proprietor thereof, after
mll~m to be insurance has been made thereon with said company,
pa •
whereby it may be exposed to greater risk or hazard
from fire than it was at the time it was insured, then
the insurance aforesaid shall be void, unless an additional premium and deposit, after such alteration, be
settled with, and paid to, the directors; but no alterations or repairs in buildings, not increasing such
risk or hazard, shall in anywise effect insurance previously made thereon.
Doable iUlar'
SEC. 32. If insurance on any property shall be and
ance.
subsist in said company and in any other office, or
from or by any other person, at the same time, the
insurance made in and by said company shall be
void, unless such double insurance subsists with the
consent of the directors, signified by endorsement

Fartber term.
may be fixed.
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on the back of the policy, signed by the president
and secretary.
SBC. 33. Where personal property is to be insured,IJllluruc:e OD
the directors may require such security, on the pre- penoDal propmium note aforesaid, as they shall by their regula- ert,.
tions determine.
SEC. 34. Conveyances of real estate, when made CODye,aDees
by the company, must, in order to be valid, be signed b, tbe com·
by the president, with the seal of the company affixed, paD,..
and countersigned by the secretary. An order for
such sale must also have been entered on the records
of the company by the authority of the directors.
The acknowledgment of the president alone shall
be sufficient to entitle such conveyance to be recorded.
SBC. 35. No policy shall be issued by the com- No pollc,to
pany, until applications for insurance shall have been I~uetlll
made to the amount of at least thirty thousand dol- :cri=~Ub
lars.
SBC. 36. The first meeting of the board of direct- Flr.t meetl.
ors may be called by anyone of their number, by of director•.
advertisement in the Burlington Gazette; or by sending personal notice to each of the other directors.
Such advertisement or notice must be made at least
ten days previous to the day of meeting, and must
specify the time and place where such meeting shall
be held
SBC. 37. Any future legislature of this Territory, or Tbls act ma,
State, may alter or repeal this act whenever they be aJt~:CSed or
consider the public good requires it.
relld .
ApPROVED, January 25, 1839.

INDIANS.
AN ACT to preveDt tbe 18m. of Iplrltuous liquors to IDdl.....
SBC. I. Be it ~ 1Jy the Cbtmcil cmd HOUM of
B6'jJ'I'6ItJntati1vtJ8 of the Tt1IT'itory of IWJa, That if any PersoJIII 1811.
tavern keeper, grocery keeper, or other person, or I•. barterl•.
persons, shall sell, or barter, or in any manner dis-:c..•plrftuolIII
pose ?f, ~ny spiri.tuous liquor, ~r any oth~r liqu?r of .:.~orl to IDdllD~oxlcat~ng quality, to any Indian or Indians, within To be bed.
thiS Territory, such person, or persons, shall forfeit ADd forfeit tb.
and pay, for the use of the county, a fine not exceed-articles recel.ing one hundred dollars, nor less than twenty-five edlae.cb......
dollars, to be recovered, with costs of suit, by action
of debt, in the name of the United States of America,
87
~-
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or by indictment, or information, in any court having
competent jurisdiction to try the same; and the person or persons, so offending, shall moreover forfeit
the article, of whatever nature or kind, he, she, or
they have received in exchange, which shall be restored to the proper owner, upon the necessary proof
Officers requir· of ownership being made, oefore any justice of the
eel loaiveno- peace within the Territory; and all justices of the
lice of viola· ~eace constables and all other pr<>ter officers are
tionl of Ibil
'
. ' .
'
.cl.
ereby authorized and reqUired, un er the penalty
of forfeiture of their respective offices, to make complaint of such violations of this law as come within
their knowledge.
SEC. 2. This act to take effect, and be in full force,
after the first day of March next.
ApPROVEll, January 3, 1839.

INSANE PERSONS.
AN ACT concerniq Inlane PerlOns.

Bargain. lale.
I:c" by inAne
perlonl yoid.

SEC. 1. Be it tmaCted by the OO'U'1UYiJ, and HUU/JtI of
Representati'fJe8 of the Territory of Iowa, That any

bargain, sale, conveyance, or act, of any person, or
persons, in a state of insanity, shall be void and of
no effect in law.
Dulyofdilllrici
SEC. 2. When any district court in this Territory
court in rer.· shall receive satisfactory information that any person
lion to inlane in their respective counties, having property, is or
perlOnl.
has become insane, it shall be the duty of the said
court to direct the sheriff of the county to summon
twelve intelligent and disinterested men of the
county, impartially to inquire into the fact, and to
appoint the time and place where such jury shall meet
Jury.
and inspect such insane person, and also to cause to
come before them such persons as they may think
proper to give testimony as to the insanity of such
person; and if the jury, so summoned and sworn,
shall decide, from such inspection and testimony,
that such person is insane, and not able to take care
Appoinlment of his or her property, the court shall proceed to
appoint three suitable persons as guardians of the
and duty of
guardians.
person and estate of such insane person, whose duty
it shall be to take such care of the per:.on and property of such insane person as may be necessary for
the safety and preservation of the same.
'
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SEC. 3. Whenever it may be thought necessary, Court ma, orthe district court of the county, wherein such inquest der sale of real
of insanity was held, upon proper representation, :::::,::al
may direct and order the sale of the real and per..
sonal estate of such insane person, for the support
of such insane person, his or her family, the payment
of his or her debts, or for the improvement thereof,
and generally to act, and do what to them shall seem
proper, for the benefit of the person or property of
such insane person, consistent with law.
SEC. 4. As soon as it is determined by inquest, as SuU •• &e .• to
mentioned by the second section of this act, that be .Ulpended
such person is insane, it is hereby declared that all tllltbe apPoia!- d gments, executions,
.
'
.
meat of guard.JU
an dSUitS
pen d'109 agamst
an.
.
such insane person, shall be suspended until the
appointment of a guardian or guardians, and then
the same proceedings may be had against such
guardian or guardians, whose appointment shall continue during the insanity of such insane person, to
be recovered by the court for the recovery of the
debts of such insane person, under the same rules,
restrictions, and regulations as are prescribed by the
existing laws of this Territory against administrators
and executors.
SEC. 5. All persons insane, who have no property lanne persons
for their support, shall be entitled to all the benefits baviacaopropot the laws of this Territory for the relief of paupers, ert,.
and the overseers of the poor, and all other persons
concerned, are directed to govern themselves according to the provisions of the laws for the relief of the
poor.
ApPROVED, January 19, 1839.

INTEREST.
•'N ACT regulatiac interest on money in the Territory of Iowa.
SEC. 1. Be it tmaCted ~ ths Ommcil rmd H0U86 of
Repreaentative80fths T6'l"ritoryof luwa, That creditors In wbat easea

shall be allowed to receive interest, at the rate of six Interelt at (I
per centum, per annum, for all moneys after they i r c;nt. aibecome due, on bonds. bills, promissory notes, or owe .
other instruments of writing; on any judgment recovered in any court of law, now or hereafter to be
established in this Territory; on any order or decree
of a court of chancery, or probate, for the payment
of a specific sum of money, from the day of signing
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such judgment, order or decree, until effects be sold,
or satisfaction be made; likewise on money lent; on
money for the forbearance of payment, whereof an
express promise has not been made for the payment
of interest; on money due for the settlements of
accounts, from the day of liquidating the accounts
between the parties, and ascertaining the balance; on
money recovered to the use of another, and retained
without the owner's knowledge, or retained after
demand of payment; and on money withheld by any
unreasonable delay of payment.
AlTeement In
SEC. 2. No person shall, on any contract that may
wrltloatopa,abe made directly or indirectly, take for the loan, or
blrber rate. use, or forbearance, of money, or other commodity,
above the rate or value of six dollars for the use or
forbearance of one hundred dollars, or the value
thereof, for one year. and so proportionally for any
greater or less sum, unless an agreement to pay a
higher rate of interest be made, in writing, and signed
Prowlao.
by the party to be charged: Provided, In no case
such rate of interest shall exceed the value of twenty
dollars for the forbearance of one hundred dollars,
for a year. and so after that rate for a greater or less
sum, or a longer or shorter time.
Usurious part
SEC. 3. Any penon who shall, upon any contract,
of u,contract take, accept, or receive, by way or means of any corto be fOrfelted' rupt bargain or by covert or deceitful conveyance ,
and.percent.'
or by any other ways or means whatsoever, for the
forbearance on giving day of payment, for one year,
above the sum of twenty dollars. for the forbearance
of one hundred dollars for one year, and so after that
rate for a greater or less sum, or for a longer or a
shorter time, shall forfeit and pay, for every such
offence, the whole of the usurious part of said contract, and twenty-five per centum interest on the said
contract. before any court of competent jurisdiction,
which shall be paid into the treasury of th~ cou!lty
wherein the same shall be prosecuted: ProvidMl.
ProyilO.
nevertheless, That nothing in this act shall extend
to the letting of cattle, or other usages of like nature
practiced among farmers, or to maritime contracts,
bottomry, or other use of exchange, as hath heretofore
been customary.
RepeaUnr
SEC. 4. An act ofthe Legislative Council of the Terclause.
ritory of Michigan, relating to the interest on contracts. is hereby repealed. This act to take effect and
be in force from and after the first day of March next.
ApPROVED, December 29, 1888.

.
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JURORS.
AN ACT CODCenaI. . Grand ad Petit JafOR.

SEC. 1. B~ it
R~

tJnJJCt«l1Jg eM lhr.mcil and H(JtUJ8 of
of , he Territury of I(Yt(J(J, That all per- Who sball

sons who are qualified electors, in this Territory, ....v... jurora.
shall be liable to serve as jurors, in their respective
counties, as hereinafter provided. The following
persons shall be exempt from serving as jurors, towit: The Governor, Secretary of the Territory, Judges Wbo aban be
of the supreme and district courts, county com mis- elt8mpt from
sioners, county treasurers, clerks of the supreme and lacb lenlee.
district courts, and clerks of the boards of county
commissioners, judges of probate, sheriffs, under
sheriffs, and deputy sheriffs, coroners, constables, the
marshal of the United States, and his deputies, counselors and attorneys at law, ministers of the gospel,
officers of colleges, (not including trustees or directors thereof,) and preceptors and teachers of incorporated academies or universities, and one teacher
in each common school, practising physicians, and
surgeons, and all persons more than sixty years of
age, together with all persons not of sound mind or
discretion and subject to any bodily infirmity, amounting to any disability, and all persons shall be disqualified from serving as jurors who have been convicted of any infamous crime.
SEC. 2. That it shall be the duty of the county Dati•• oleOUD'
commissioners in each of the counties of this Terri- t, commlaalon·
tory, wherein a district court is directed to be held, erl.
at least thirty days previous to the sitting of said
court. to select twenty-three persons possessing the
qualifications aforesaid, in their respective counties,
and to deliver an attested copy of the names so Oat, of tbe
selected within three days thereafter to the clerk of el.rkof dlltrlet
the district court, of the proper county, who shall coart
thereupon issue and deliver to the sheriff of the
county a Vtm.ire, or summons, under the seal of the
court, commanding him to summon the persons so Oat, of Iberlff.
selected as aforesaid to appear before the said court,
at or before the hour of eleven o'clock, A. M., on
the first day of the term thereof, to serve as grand Grand Jary.
jurors. any sixteen of whom shall be sufficient to
constitute a grand jury, which said summons shall be Sammonl to
served at least five days previous to the sitting of said jaroR bow ad
court either by reading it to the person to be sum- wbeD ..ned.
moned, or by leaving an attested copy thereof at
his usual place of residence.
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Foremm of
SEC. 3. After the grand jury is empaneled it shall
grand jury.
be the duty of the court to appoint a foreman, who
HI, power. md shall have power to swear, or affirm, all witnesses to
datiea.
. testify before said grand jury, and whose duty it shall
be, when the grand jury, or any twelve of them, shall
Bill. of Indict· find a bill of indictment, to be supported by good
menta.
and sufficient evidence, to endorse thereon "a true
bill," and when they do not find a bill to be supported
by sufficient evidence. to endorse thereon "not a true
bill," and shall. in either case, be signed by the foreman at the foot of the endorsement, and shall, in all
Namea 01 wlt- cases, where a true bill is returned into court as aforeneasel endor... said, note thereon the name or names of the wited on true bl11•• nesses upon whose evidence the same was found.
Oatb of grand
SEC. 4. That the oath of the grand jury in all cases
juror..
shall be as follows, to wit: "You. as grand jurors for
the body of the county of - - - (as the case may
be) do solemnly swear, that you wilt diligently inqure
into, and true presentment make of, all such matters
and things as shall come to your knowledge, according to your charge: The counsel of the United States
of America, your own counsel, and that of your fellows, you shall keep secret; you shall present no
person through envy, hatred, or malice, neither will
you leave any person unpresented through fear,
favor, or affection, or hope of reward, but that you
will present things truly as they come to your knowledge according to the best of your understanding,
and according to the laws of this Territory, so help
you God."
Oatb 01 petit
SEC. 5. That the oath or affirmation of petit jurors
jurors. In crim- in criminal cases shall be as follows, to wit: "You
inalcalel.
solemnly swear (or affirm) that without respect to
person, or favor, or fear. you will well and truly try
and true deliverance make between the United States
of America and the prisoner at the bar, whom you
shall have in charge, according to the evidence given
you in court, and the laws of this Territory, so help
you God."
TwograndjuSEC. 6. No grand jury shall make presentment, of
rora nete...ry their own knowledge, upon the information of a less
in maklnur. number than two of their own body, unless the juror
aentment.
.
.
I
giving t h e mformation
IS previous y sworn as a witException.
ness, in which case, if the evidence is deemed sufficient, an indictment may be found thereon, as upon
the evidence of any other witness who may not be of
the jury.
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SEC. 7. It shall be the duty of the board of county Out, of COUDt,
commissioners, in each of the organized counties in commlssloDere.
this Territory, where a district court is directed to
be held, at least thirty days previous to the sitting of the said court. to select twenty-four persons
possessing the qualifications of jurors, who shall
compose and constitute two full petit juries, to serve Petit juror•.
as such at the next succeeding term of the district
court, in each county respectively to be summoned, Their Dumber
in like manner as hereinbefore directed in the case aDd how lumof grand juries.
mODed.
SEC. 8. It shall be the duty of the clerk of the Dut,ofthe
district court, at the commencement of each term, clerk of tbe
to write the name of each petit juror, on a separate court.
ticket, and put the whole into a box. or other place
for safe keeping, and as often as it may be necessary
to empanel a jury the clerk shall, in the presence of Muner of lethe court, draw, by chance, twelve names out of such lectinga petit
box, which shall designate the twelve to be sworn on Jury.
the jury, and in the same manner for each subsequent
jury in their turn, as the court may from time to time
direct.
SEC. 9. In all cases where the sheriff, or other Out, ofsherifl.
officer, shall be commanded to execute any summons as aforesaid, he shall be required to make
timely return thereof to the clerk, who may have
issued the same, with an endorsement thereon, certifying on whom it has been served, and the time Neglect of
when, and, in default of so doing, such sheriff. or duty.
other officer, shall be considered as being guilty of
a contempt, and may be fined for the use of the Penalty.
proper county in any sum not less than ten, nor
more than fifty dollars, unless such sheriff, or other
officer, shall make his excuse to the satisfaction and
acceptance of the court.
SEC. 10. If a sufficient number of grand or petit Non-attendjurors do not appear, when selected and summoned as alKe 0.' ~and
aforesaid, or if by challenges, or any other cause. there or petit Jurore.
shall not appear a sufficient number of qualified persons to make up the panels, the court may order the How remedied.
sheriff to return, without delay, such number of
good and lawful men of the county, as may be
necessary for that purpose. And when the sheriff is When sheriff is
interested or related to either of the parties, the Interested.court may direct the coroner to make such return: corODer may
And if any district court shall at any time sit before act.
the board of county commissioners shall have made
a selection of grand or petit jurors, as aforesaid, or
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if on anr account the whole panel in either case
shall fai to attend, the court may order the sheriff,
B,staDders. or other officer, to summon from the bystanders,
being qualified persons as aforesaid. a sufficient
Tbelr quaUfi. number to supply such deficiency who shall coneatloll8. aDd tinue to serve for the remainder of the term, unless
teraa of Benlee. they shall be sooner discharged by the court.
GraDd and pet. SEC. 11. Every person who shall fail to appear
Itjarors.
when lawfully summoned as a grand or petit juror,
as aforesaid, without having a reasonable excuse.
shall be considered as being guilty of a contempt, and
Fine for non- shall be fined by the court in any sum not exceeding
aUndance. twenty dollars, for the use of the proper county.
unless good cause be shown for such default at or
before the next term of said court, and it shan be the
Dal, of clerk. duty of the clerk to issue a summons against such
delinquent, when such person shall not come in
without process, to show cause at the next succeeding term of said court why he or they should not
Proviso.
be fined for such contempt: ~, That the oath
or affirmation of any such delinquent shall. at all
times, be received as competent evidence in his
favor.
Deathor sickSEC. 12. In case of the death, sickness. or nonnels of jurorl attendance of any grand or petit juror, after he shall
provided for. have been sworn upon the jury, or where any such
juror, being sworn as aforesaid. shall, for any reasonable cause, be dismissed, or discharged, it shall be
lawful for the court to cause others, if necessary, to
be summoned and sworn in his or their stead.
Dul,ofclerk.
SEC. 18. It shall be the duty of the clerk of the
Certificate of district court, at the end of each term of said court,
senlce. to con- or within ten days thereafter to make out a certifitaln nuaaber of cate to eac h Juror.
.
da,und
certl'f'
yang t'he num ber of days and
amoant.
amount of compensation due to each juror, which
To wbom pre- certificate shall be presented to the board of county
s,:ted.~d ~ commissioners. and allowed as other demands against
;r::IO. ow . said county: P'I'O'I1idMl, That no juror shall be paid
out of the county treasury for any days attendance
. as a juror, in the district court of tht; Territory,
for which he may have received, or may be entitled
to receive, pay as a juror of the district court of the
United States.
Jurors priy\ler- SEC. 14. All grand and petit jurors shall be privil·
ed from arreat. eged from arrest, in all cases, except for breach of
EEceptions. the peace, treason, felony, and other criminal offences. during their attendance at said court, going

Digitized by

Google

299
to, and returning from, the same, and all arrests in Arre.t of jar·
such cases shall be deemed as illegal and void.
ora yold.
SEC. 15. It shall be the duty of the board of county Dat, of coaDI,
commissioners to arrange and select the grand and comml.loDerI.
petit jurors, as aforesaid, in such manner as to make
the qualified persons of the county perform duties as
jurors, as nearly as may be, in rotation, and so that RotatloD ID tbe
the same may not be unnecessarily burdensome to ..lectiOD of juany of the citizens of the county according to the rorl.
best information that the said commissioners can
obtain.
ApPROVED, January 4,1839.

JUSTICES OF THE PEACE.
AN ACT to make yalld IIDd IOOd ID law tbe act. of Robert G. Roberts. dODe
aDd performed b, blm al a jutlce of tbe peace. In and for tbe orlrlnal
count, of Du Baqae. In tbe Territor, of WlleoDlln. now tbe Territor,
of Jowa.
WHEREAS, Robert G. Roberts, a citizen of the R. G. Roberta
county of Du Buque,late Wisconsin, now Iowa Ter- comml.loDed
ritory, was in the month of November, in the year of In November.
our Lord one thousand eight hundred and thirty-six, 1l1li8
duly commissioned, and, in the month of February
of the same year, sworn and qualified to act as a justice of the peace. according to the requirements of
the law in such case made and provided, except
that the bond of the said Robert G. Roberts was not,
agreeably to law, filed in the proper office, by the
neglect of which requirement doubts have been made Nerlected to
as to the validity and virtue of all the official acts done liIe bl. boDd.
and performed by the said Robert G. Roberts, in
pursuance of his commission aforesaid, in and for
the county aforesaid: And whereas. it is highly important that his said acts should be declared and
rendered legal and valid: Therefore,
B~ it 61IIJtited 1Yy tM Oourwil aNl HO'UII8 of R6pN3tmtatiwB of tM 1'~ of /(1UJ(J, That all and every OJlciai act. of
the official acts and doings of the said Robert G. laid R. G. RobRoberts, done and performed by him. by virtue of ~~:eclared
his commis'.lion of justice of the peace, in and for" .
the county of Du Buque aforesaid, during the time
he held the same, and performed the duties thereof,
be and the same are hereby declared to be as good
and valid, in law, as if the said bond had been properly filed according to the requirements of the law in
88
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such cases made and provided: ~, nevertheRirbll 01 ap- less, That nothing in this act contained shall be so
peal. lee .• not construed as to affect the rights of appeal, or such
atlected.
other rights and privileges as are by the laws of this
Territory, regulating proceedings had before justices
of the peace, extended to the parties interested
therein.
ApPROVED, December 14, 1838.

JUSTICES OF THE PEACE.
.~N ACT to preacrlbe tbe mode of provlnr. In eoarts 01 tbla Territory. jade'
ments rendered by jaltlces of tbe peace In tbe Beveral Statel.
SEC. 1. Be it enootMl by the ~l and Hol.lM of
Official certifi- Repre8e'l'lJati'V88 of tll.6 Territory qf j01JJ(J, That the of~atesoljaltlee. ficial certificate of any justice of the peace, living in
In tbe Statel to any State in the United States, certifying any judgbe evidence
. h a certl'fi cate
tbe
coarts ofIn ment b Y suc h"Justice ren d ere d ,Wit
Iowa.
thereon, sealed by the clerk of the county, with the
county seal, where such justice shall reside, certifying that he, whose signature appears on such exemplifications, was, at the date of such judgment, a justice of the peace, and qualified to act as such, shall
be good and legal evidence, in any court in this Territory, to prove the facts contained in such exemplifications, and nothing more.
ApPROVED, January 15, 1839.

JUSTICES OF THE PEACE.
AN ACT to provide lor tbe appointlnr 01 Jaltlces of tbe Peace, to preacrlbe tbelr powers and dutlea. and to rerulate tbelr proc:eedlnp.
SEC. 1. Be it enacted by the Ootmcil and Hqu,se of
R6jJ'l'686'f"tati'lJ68 of tM Territory of I01JJ(J, all jol1nuJ8:
Number of
There shall be appointed in each of the organized
jUltices and counties of this Territory as many justices of the
terll! olaervlce. peace as, in the opinion of the Governor, the public
good and the wants of the people may require, and
whose term of service shall continue three years,
unless sooner removed by the Governor.
Wbo dlequall·
SEC. 2. No clerk of the District Court shall hold
lied.
or exercise the office of justice of the peace.
Oath ofoflice.
SEC. 3. Every justice of the peace shall, within
twenty days after the receipt of hIS commission. take
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and subscribe an oath to support the Constitution of
the United States and the laws of this Territory, and
to administer equal justice to the poor and the rich,
and to faithfully demean himself in office; which oath
shall be endorsed on the back of his commission,
shall be recorded in the office of the Clerk of the
District Court, and in case of his failing so to do, it
shall be deemed a refusal of such appointment. And To enter into
each and every justice of the peace of this Territory bond.
shall, at the time of filing his oath of office with the
clerk of the District Court, enter into bond with good
security to the county commissioners, in the county
where he resides, in the sum of five hundred dollars,
conditioned that he will faithfully pay over all
moneys that may come into his hands on judgments, notes, bills or accounts, and on failure so to
do, the party aggrieved may by motion before the
District Court where such bond is filed, have judgment for principal with costs and ten per centum
interest until paid.
SEC. 4. Any person who shall act as a justice in Penalty for
violation of the preceding section shall, on conviction ylolatlng 3d
thereof by indictment, be fined in a sum not exceed- .ectlon.
ingfive hundred dollars, and his acts shall be null and
void.
SEC. 5. No person shall be appointed to the office Wbo Incapaof justice of the peace who is not a citizen of the ble.
United States, and who shall not have been an inhabitant of this Territory twelve months, and of the
county for which he is appointed six months before
his appointment.
SEC. 6. When a county shall be divided, any justice Division of
of the peace of the original county, who shall fall countle•.
into the new county, shall continue to discharge the
duties of justice of the peace in such new county,
until his commission expire, as if the county had not
been divided.
SEC. 7. Justices of the peace shall have power and Jurisdiction
jurisdiction throughout their respective counties as and power. of
follows:justice••
First-Jointly and severally to cause to be kept all
laws made for the preservation of the peace.
Second-To cause to come before them or any Breacb of tbe
of them, persons who shall break the peace, and peace.
commit them to jail; or bail them as the case may
require.
Third-To arrest and cause to come before them Arrest and_
persons who attempt to break the peace or who are curlt,.
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<Commitment.

Reeolr. eertlfiedrodl.trict
court.
-Contt'mpt.

Subpoenas.

Rellpation or
removal of JUB>lIce; docbt,
lite., to whom
.delivered.

not of ttood fame, and compel them to give security
for their good behavior to keep the peace, or both.
SEC. 8. If such rersons refuse or neglect to give
security, they shal be committed, until they find the
same.
SEC. 9. Every recognizance so taken for the keeping of the peace, or for good behavior, or for both.
shall be certified to the next District Court of the
county.
SEC. 10. In the following cases, and no others, a
justice of the peace may punish for contempt persons
guilty of the following acts:First - Disorderly, contemptuous, insolent behavior towards such justice. while engaged in the
trial of a cause, or in rendering judgment, or in any
judicial proceedings, which shall tend to interrupt
such proceeding or to impair the respect due to his
authority.
SEC. 11. Justices of the peace are empowered to
grant subpcenas for witnesses, in all matters submitted to referees and arbitrators, and in all cases
where it may be necessary for taking depositions.
SEC 12. Whenever a justice of the peace shall
resign, move out of the county, or be otherwise disqualified, he shall immediately thereafter deliver to
. . 0 f t h e peace -ID t h e same
t h e next nearest Justice
county, all dockets, records, books, papers and documents, appertaining to his office, or relating to any
suit, matter or controversy committed to him in his
official capacity, he taking a receipt therefor.
ARTICLE II.

Of the jurisdictUm of JUBtu-a of the P64C8 and aulMr'
izing them to lwld a Oourt.
J urlldiction
_dboldl°lr
court •.
Actionl.
Limitation,
SIO
"Tre.p....

SEC. 1. Every justice of the reace is authorized
to hold a court, for the trial of al actions, in the following section enumerated, and to hear, try and
determine the same, according to law and equity.
SEC. 2. First-Of all actions of debt, covenant and
assumpsit, and all other actions founded on contract,
where the debt or balance due or damages claimed.
exclusive of interest, shall not exceed fifty dollars.
Second-Actions of trespass and trespass on the
case, for injuries to persons or to real or rersonal
property, wherein the damage claimed shal not exceed fifty dollars.
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Third-Actions of detinue and replevin. when the RepleYla. k.
thing demanded or claimed does not exceed in value
fifty dollars.
Fourth-Actions commenced by attachment of AttacblDeat•.
property as hereinafter provided, as well as for any
penalty given by any statute of this Territory. when
the amount shall not exceed fifty dollars; and
Fifth-To take and enter judgment on the confes- JudClDeat b,
sion of a defendant, when the amount confessed shall coal_loa.
not exceed the amount for which a justice is authorized to render judgment in action.
SEC. 8. No justice of the peace shall have cogni- ActlOJlUltclu- .
ded froID coplzance
Fir~t - Against an executor or administrator. for ~ceof ja.
any debt or demand due from the testator or intes- ceo
tate; nor
Second - Of any action of slander. malicious prosecution. or false imprisonment, nor
Third - Of any action, where the title to lands
and tenements shall come in question.
SEC. 4. Every justice of the peace shall have juris- Couat, HIDIla.
diction co-extensive with the county, for which he is
appointed.
SEC. 5. Every action cognizable before a justice of Towll8bl~;
the peace instituted by summons or warrant, shall be reUdeat. ud
brought before some justice of the township; either Doa-rMfdeat..
First - Wherein the defendant resides; or
Second- Wherein the plaintiff resides and the defendant may be found, but if the defendant in any
action is a non-resident of the county, or has absconded from the usual place of abode. the action may
be brought before some justice of any township
where he may be found.
SEC. 6. Every action instituted by attachment shall AttacblDeat..
be brought before some justice of the county, wherein
the property of the defendant may be found.
SEC. 7. If there are several persons jointly liable Jolat defeadto a suit residing in different townships in the same aat..
county, the suit may be brought in any such township. against all such persons; and if any defend.ant
in a suit instituted by attachment has property in
several townships in the same county, such attachment may be issued against the property of the defendant. wherever it may be found in the county.
SEC. 8. Whenever there shall be no justice of the AdjoiDbqr
peace within the township where any suit cognizable towubfs-.
before a justice ought to be brought, or whenever all
the justices of such township are interested in any
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suit or otherwise disqualified by law from trying the
same, every such suit may be brought before some
justice of any adjoining township of the same county.

ARTICLE III.
Of tM com/fT"'IIIMmlmt of miU, rmd tM 8~ and
retum of proctJ88.

Docket entries.
Title. 01 causeI.

Procell
Appearance.
I.:ause olactlon.lkc.
Continuance.
Trial.
Verdict.
Judgment
Execution.

Appeal.
')rderoldocket enlries.

Suits bow Instituted.

SEC. 1. Every justice of the peace shall keep a
docket in which he shall enter
First - The titles of all causes commenced before
him.
Second- The time when first process was issued
against the defendant, and the particular nature
thereof.
Third - The time when the parties appeared before him, either without process or upon the return
of process.
Fourth - A brief statement of the nature of the
plaintiff's demand, and the amount claimed; and if
any set-off was pleaded, a similar statement of the
set-off and the amount claimed.
Fifth -- Every adjournment, stating at whose request and at what time.
Sixth - The time When the trial was had, stating
whether the same was by jury or by the justice.
Seventh - The verdict of the jury, and when rendered.
Eighth - The judgment rendered by the justice,
and the time of rendering the same.
Ninth- The time of issuing execution, and the
name of the officer to whom delivered, and an account of the debt, damages and costs, as the same
was endorsed on the back of the execution.
Tenth - The fact of an appeal having been made
and allowed, and when made and allowed.
SEC. 2. The several items in the preceding section
enumerated, together with all other entries specially
required by this act to be made in the docket, shall
be entered under or opposite to the title of each
cause to which they respectively relate; and in addition thereto, the justice may enter any other proceedings had before him in the cause, which he shall
think it useful to enter in such docket.
SEC. 3. Suits may be instituted before a justice
either by the voluntary appearance and agreement
of the parties, or by process; and the process for the
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institution of a suit before a justice, shall be either a
summons, a warrant against the person, or attachment against the property of the defendant.
SEC. 4. Whenever the plaintiff is a non-resident of Non-resldeDts
the county, the justice may require of him security Acarit, for
for the costs before the institution of the suit; and cOltl • .!tc.
whenever a suit has been commenced by any person,
whether a resident of the county or not, the justice
shall, on the application of the defendant, order the
plaintiff to give security for the costs; and if the Refalal. aad
plaintiff refuse to comply with the order, the justice Itleftecta.
shall dismiss the suit.
SEC. 5. It any suit or set-off be founded upon any Set-off, 101t. or
lost or destroyed instrument of writing, the party deltroyed larelying upon such lost instrument shall be required Itramentl, .!tc.
upon the trial or hearin~ of the cause, to prove such
loss or destruction, either by his own oath or by
other competent testimony; and if upon such trial
or hearing it appears that the same was intentionally
put away or destroyed, the demand or set-off,
founded upon such instrument, shall be rejected.
SEC. 6. All process issued by justices of the peace Style of proshall run "In the name of the United States of c....
America," be dated on the day it is issued, and shall
be signed by the justice granting the same.
SEC. 7. In all cases not otherwise specially pro- Summonl aad .
vided for, the process in all suits shall be a summons; appearaace.
and every summons shall be directed to any constable of the county in which the justice, who ~ranted
the same, resides, except when it is otherWIse specially provided; and shall command him to summon
the defendant to appear before the justice who issued
the same, at a time and place to be named in the
summons, not less than seven nor more than twentyone days from the date thereof, to answer the complaint of the plaintiff.
SEC. 8. Every summons shall be served at least Time ofservlce
five days before the return day thereof, and shall be aad manner.
executed either.
First-By reading the same to the defendant; or
Second-By delivering a copy to the defendant; or
Third-By leaving a copy of such summons at the
usual place of abode of the defendant, with some
person of the family, above the age of fifteen years.
SEC. 9. A justice of the peace shall issue a warrant Warrant, bow
in every case, where he is satisfied from the affidavit required, and
of the person demanding the same, or from any for wbat reaother person. that the plaintiff has a subsisting and lonl.
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unsatisfied cause of action against the defendant, and
that the defendant is about to remove from the
county, or to abscond from- his usual place of residence, or that the plaintiff will be in danger of losing
his debt or demand. unless such warrant be granted.
Arrest.
SEC. 10. A warrant shall be served by arresting the
defendant and takin~ him before the justice who
issued the same; but If such justice be, on the return
Ablellce.of ID' thereof, absent or unable to try the cause, or if it be
ability 01 jas- made appear to the justice by the affidavit of the
ttICe'h&:c.. to defendant. that said justice is a material witness for
fY. ow feme- the e
d f en d ant tn
. t he cause, or IS
. near 0 f k'tn to t he
died.
plaintiff in suit. stating therein the degree, the constable shall forthwith take the defendant to the
nearest justice of the same county, who shall take
cognizance of the cause and proceed therein, as if
the warrant had been issued by himself.
DeteDtloDof
SEC. 11. When a defendant is brought before a
deft. limited. justice on a warrant, he shall in no case be detained
longer than twenty-four hours from the time he shall
be brought before the justice, unless within that time
the trial of the cause has commenced, or unless it
has been delayed at the instance of the defendant.
aefvlce of proSEC. 12. Every justice issuing any process, authorcese, by speclaljzed br. this act, upon being satisfied that such pro·
depaty.
cess wIll not be executed for want of an officer to be
had in time to execute the same, may empower any
suitable person. not being a party to the suit, to execute the same by an endorsement on the process to
Form.
the following effect:-UAt the request and risk of the
plaintiff I authorize
to execute and
return this writ.
E. F. Justice of the Peace."
And the person so empowered shall thereupon possess all the authority of a constable in relation to
IDcldeDte.
the execution of such process. and shall be subject
to the same obligations and shall receive the same
fees for his services.
SEC. 13. If at any time after the commencement
PaymeDt. discODtlDalUlce. of a suit, the defendant pay to the constable or the
COlts, &:c.
justice of the peace who issued the process, the full
amount of the claim and the costs which may have
then accrued. the suit shall be discontinued; or if it
be further prosecuted. the plaintiff shall pay all costs
that may accrue after such payment. and the justice
before whom the suit is brought shall endorse the
amount upon the summons or warrant. for which
suit is commenced. including interest and costs.
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SEC. 14. Every constable serving any process au- RetarD of prothorized by this act, shall return thereon in writing c....
(endorsed on the back) the time and manner of service, and shall sign his name to such return.
SEC. 15. If any constable fail to execute any pro- Liabilities of
cess to him delivered and to make due return thereof. cODatabl.; acunless for good cause or make false return such t10D, peDalty,
,
•
ac
constable, for every such offence, shall pay to the .
party injured ten dollars, and all damages such party
may have sustained by reason thereof, to be recovered by an action of debt founded upon this statute,
and be liable to indictment for misdemeanor.

ARTICLE IV.

OJ tM Q,~ and pleodimgIJ oj tM pGrtiM and oj
adjuum11l4ntlJ.
SEC. 1. Any plaintiff in any suit, except persons Wbo may CODunder twenty-one years of age, ~ay appear and con- dact salt.
duct his suit, either by agent or in person.
SEC. 2. No suit shall be instituted by an infantiDfaDtaDd
plaintiff, until a next friend for such infant shall Ded frleDd,have been appointed. Whenever requested, the jus- costl.
tice shall appoint some suitable person who will consent thereunto in writing, to be named by such plaintiff, to act as his next friend in such suit, who shall
be responsible for the costs therein.
SEC. a. Every defendant in a suit may appear and OefeDdaDtl.
defend the same, either in person or by agent, except
persons under twenty-one years of age.
SEC. 4, After the service and return of process GaardlaD for
against an infant defendant the suit shall not be defeDdaDt, bls
further yrosecuted until a guardian for such defend- co~t. aDd
ant shal have been appointed. Upon the request of COB a.
such defendant, the Justice shall appoint some person who will consent thereto in writing. to be the guardian of the defendant in defence of the suit; and if
the defendant shall not appear on the return day of.
the process, or if he neglect or refuse to nominate
such guardian, the justice may, at the request of th~
plaintiff, appoint any discreet person as such guardian. and the consent of such guardian or next friend
shall be filed with the justice, and the guardian for
the defendant shall not be liable for any costs in the
suit.
SEC. 5. A party authorized to appear by agent • .\aeDt.aDd bls
may appoint any person to ac.t as such agent, and aatborlty.
39
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the authority of the agent may be either written or
verbal, and shall in all cases, when the justice requires proof, be proven either by the agent himself
or by other competent testimony, unless admitted
by the opposite party.
ODebour's
SEC. 6. Upon the return of a sum:nons duly served,
grace.
the justice shall wait one hour after the time specified in such writ, for the appearance of parties. unless
they sooner appear.
Verbal atateSEC. 7. When both parties first appear before the
ment.
justice, either upon the return of process or ul'0n
their voluntary appearance without process, the JUStice shall,on the application of the defendant.and may
without such application. require of the plaintiff a
brief verbal statement of the nature of his demand.
Set-ofl allowed.
SEC. 8. A defendant may set-off any demand
which he may have against the plaintiff in all cases,
where such set-off is allowed by the statutes of this
:rerritory regulating set-off, except in the two followIng cases:
TwoexcepFirst-When the demand to be set-off exceeds the
tiODI.
jurisdiction of a justice's court: or
Second-When it is founded upon an instrument of
writing, executed by the plaintiff and assigned to
the defendant, and it shall not appear on the trial of
the cause that the assignment was made to the
defendant previous to the commencement of the
suit.
Notice 01 setSEC. 9. To entitle the defendant to set-off any
oft. Items. &c. demand, he must give notice thereof in court, either
verbal or written, before the jury is sworn or the trial
submitted to the justice, and when the set-off is
founded u,p.on an instrument of writing, executed by
the plaintiff or by his testator or intestate, or ul?on
an account, he must, at the time of giving such notIce,
file with the justice such instrument or a bill of the
items of such account.
Lost, or deSEC. 10. If such instrument be alledged to be lost
stroyed,IDltru-or destroyed, it shall be sufficient for the defendant
mentl.
to file with the justice an affidavit similar to that required of a plaintiff upon instituting a suit in ajustice's
court, on a lost or destroyed instrument of writing.
Judf('t•• on set. SEC. 11. If the amount of the set-off duly estab011.
lished be equal to the plaintiff's debt, judgment shall
be entered for the defendant with costs of suit; if it
be less than the plaintiff's debt, the l'laintiff shall
have judgment for the residue only WIth costs; and
if it be more than the plaintiff's debt, the defendant
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shall have judgment for the excess with costs; and
execution shall be awarded and be subject to the same
stay as upon a judgment in a suit brought by such
defendant: PrmJided, No such stay shall exceed Prodso.
twenty days.
SEC. 12. Whenever a set-off is established in a suit Exec'r•. and
brought by the executors or administrators exceed- ~m'rl ..t-olt.
ing the demand of the plaintiff, the judgment shall ludet, &:c.
be against them in their representative character, and
shall be evidence of a debt established, but no execution shall issue thereon.
SEC. ] 3. If in a suit of trespass upon any lands or TreapUl, title
tenements the defendant shall justify the trespass by to landi, &tc.
a plea of title, the justice shall immediately make an
entry of it in his docket, shall cease all further proceedings in the case, and certify and return to the
District Court of the county a transcript of all the
entries made in his docket relating to the case, together with all thelrocess and other papers relating
to the suit and file therein in the same manner and
within the same time, as upon an appeal.
SEC U. Upon the filing of the proceedings and Suit remDYed
papers in the office of the clerk, the court shall be- to district
come possessed of the cause and proceed therein to court.
final judgment as upon an appeal, but on the trial in
such court the plaintiff shall only be required to
prove himself entitled to or in possession of the lands
or tenements on which the trespass is alledged to have
been committed, and no other bar to the action shall
be pleaded by the defendant except the plea of title.
SEc.I5. A justice of the peace without the applica- Adjournmenla
tion or consent of either party may, if it be neces- by jUltlcel.
sary, adjourn a cause not exceeding three days for
anyone adjournment, but a justice shall in no case
adjourn a cause commenced by warrant upon his own
motion.
SEC. 16. A justice of the peace on the application On appllcatloa
of either party with good cause shown, may adjourn of partlel.
a cause not exceeding sixty days for any one adjournment, and may adjourn for a longer period with the
consent of both parties.
SEC. 17. No adjournment shall be allowed upon AbHDtwltthe application of a party, unless such party satisfy n_.
the justice by his own oath or affidavit of some other
person, th'at he cannot safely proceed to trial for
want of some material testimony or witness, that he
used due diligence to obtain the same, and that he
cannot prove the fact by any other person, and that
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if an adjournment be allowed, he will be able to procure such testimony or witness in time to be used
upon the trial.
Llmltatioa.
SEC. 18. Every such adjournment shall be for such
IUId COBia.
reasonable time as will enable the party to procure
such testimony or witness, not to exceed sixty days,
and shall be at the cost of the party applying therefor, unless otherwise ordered by the justice.
Recopizaace
SEC. 19. If a cause commenced by summons be
on adjourn·
adjourned on application of the defendant, he shall,
meat.
if the plaintiff should request it, enter into a reco~nizance before the justice with such security as the JUStice approves. in a penalty sufficient to secure the
plaintiff's demand and costs, conditioned that if judgment be given against him in the suit and execution
be issued against him that he or his security will pay
the judgment so recovered; and if the cause be
adjourned on application of the plaintiff, he shall, if
the defendant should request it, enter into a similar
recognizance in a sufficient penalty and under like
condition.
Wbea deft. II
SEC. 20. If a cause commenced by warrant be
la cUltody. on adjourned on the consent of both parties, or on the
warraat.
application of the plaintiff, the defendant shall be
discharged from custody; but the cause shall not be
discontinued by such discharge, and at the adjourned
day the same proceedings shall be had as on the
return of a summons duly served.
Aad applies for
SEC. 21. But if such cause be adjourned upon the
adjourameat. application of the defendant, he shall continue during
aacurlty requl· the time of the adjournment in custody of the conred. ac.
stable, unless he shall enter into a recognizance
before the justice with such security as the justice
approves, in a penalty sufficient to secure the plaintiff's demand and costs, conditioned that if judgment
be given against him in the suit, and execution be
issued against him, that he or his security will pay
the judgment so recovered.
New rocO!r.
SEC. 22. If any such recognizance shall have been
wbea required. given upon any prior adjournment, it shall not be
IUId by wbom. necessary to enter into any new recognizance upon
a subsequent adjournment. unless such recognizance
be required by the justice or the bail of the defendant
in such prior recognizance.
Actioa on reSEC. 28. In any suit brought upon such recogniCOlrDlzaace.
zance, the plaintiff shall not be entitled to recover
unless he show an execution upon the judgment
obtained in the suit, in which such adjournment was
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had, duly issued within six days after the time when
the same could have been issued against the property
of the defendant, and a return thereon that no property of the defendant can be found.
ARTICLE V.

OJ ~ and d4p08iti0n8.
SEC. I. A subpcena issued by a justice of the peace Effect of jUl'
shall be valid to compel the attendance in a justice's tlce'IIUbpc2Da.
court of a witness, being in the same county where
the cause is to be tried, or being in an adjoining
county, and within fifty miles of the place of trial.
SEC. 2. A subpcena may be served either by a con- Senlce of lab·
stable or any other person duly authorized, and it pc2Da.
shall be served by reading it to the witness or by
delivering to him or leaving a copy thereof at his
usual place of abode.
SEC. S. Whenever it shall appear to the satisfaction Failure to at·
of the justice, by proof made before him, that any tend, attacb·
person duly subpcenaed to appear before him in a meDt, .!tc.
suit. shall have failed without just cause to attend as
a witness in conformity to such subpcena, and the
party in whose behalf such subpcena was issued, or
his agent, shall make oath that the testimony ot such
witness is material, the justice shall have power to
issue an attachment to compel the attendance of such
witness:-~, That no attachment shall issue Proviso, .. to
against a witness unless his mileage and one day's mll.a,. and
attendance has been tendered or paid in advance, if feel.
previously demanded by such witness, from the person serving such subpcena.
SEC. 4. Every such attachment may be directed to Serylce of at·
any conslable of the county in whjch the justice tubmeat, aDd
resides, and shall be executed in the same manner as COlts.
a warrant; and the fees of the officers for issuing and
serving the same shall be paid by the person against
whom the same was issued, unless he show reasonable
cause to the satisfaction of the justice for his omission
to attend, in which case the party, requiring such
attachment, shall pay all costs of such attachment
SEC. 5. Every person duly subpcenaed as a witness RefalR. to apwho shall not appear, or who, when he shall appeat, pearaDdtHtl·
shall refuse to give testimony, shall forfeit for'"
the use of the county in which he is subpcenaed to
appear, unless some reasonable excuse shall be
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shown (on his oath or the oath of some other person), a fine not exceeding ten dollars, and the justice
shall make an entry of the conviction in his docket.
and of the cause thereof. At the expiration of
thirty days from the entry of such conviction, It shall
be deemed a judgment in all respects at the suit of
Penaity.
such county, and execution shall be issued thereon
as upon other judgments in a justice's court, and the
constable shall pay the fine to the treasurer of the
county.
Diacretion of
SEC. 6. The person upon whom such fine shall be
justic~ to remit imposed may at any time, before the expiration of
or mitigate.
thirty days, appear before the justice and show cause
against the imposition thereof, and upon the hearing
of such cause the justice may remit or mitigate such
fine.
Damages.
SEC. 7. Every person subprenaed as aforesaid and
neglecting to appear, shall also be liable to the party
in whose behalf he may have been subprenaed, for
damages which such party may have sustained by
his non-appearance.
Dep08itions.
SEC. R. Either party in any civil suit depending
before a justice may, upon notice, cause the deposition of any witness therein to be taken by any judge
or justice of the peace of any county in this Territory where the said witness may be.
And notice
SEC. 9. No such deposition shall be taken, unless
thereof.
notice in writing of the time and place of taking the
same shall have been served on the other party three
days before the taking thereof, with one additional
day for every twenty-five miles of distance from
the place of such service to the place of taking.
Seninll' notice.
SEC. 10. Such notice may be served in like manner
as an original summons and the service may be on
the party or his agent in the suit, and when such
party resides out of the county and has no agent in
the suit therein, the service of such notice may be
by filing a copy thereof with the justice before whom
the suit is pending.
Deposition.,
SEC. 11. The deIJosition shall be taken and certihow certified. fied according to the statute of this Territory regulating the taking of depositions, and shall be sealed
up and returned so sealed to the justice, before
whom the suit in which it is taken is pending, and
when such deposition is taken out of this Territory,
the official character of the officer by whom it is
taken, shall be certified under the seal of the State
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or county where such deposition is taken, or under
the seal of some court therein.
SEC. 12. The justice shall allow every deposition When aUoweel
taken and returned, according to the provisions of to be read on
this act, to be read on the trial of the cause, in which trial.
it is taken, in all cases where the same testimony, if
given verbally in court, could have been received;
but no such deposition shall be read on the trial,
unless it appear to the justice that the witness whose
deposition IS offered
First-Is dead or resides out of the county; or
Second-Is unable to, or cannot safely attend before the justice, on account of sickness, age or other
bodily infirmity; or
ThIrd-Has gone out of the county without the
consent or collusion of the party offering the
deposition.

ARTICLE VI.

Of judgments on 'lUJn8Uits, and by rkjOAdt, and of
.
trials.
SEC. 1. When a defendant, who has been duly Proceedin"••
served with process, and when a defendant, who has ex parte.
once appeared to a suit, the trial of which has been
adjourned, shall neglect to appear within one hour
after the return time of the process, or the adjourned
time, the justice shall proceed in the cause in the
following manner:First-If the suit be founded on an instrument of Instruments of
writing and purporting to have been executed by writing.
the other party, and the demand of the plaintiff is
liquidated by such instrument, the justice shall,
whether the plaintiff appear or not, render judgment
against the aefendant by default, for the amount
which shall appear by such instrument to be due to
the plaintiff, after allowing all proper discounts for
all payments endorsed thereon, with costs.
Second-If the suit be not founded on an in- Parole te.timostrument of writin~, as is declared in the preceding ny.
clause of this sectIon, and the plaintiff appears in
person or by his agent, the justice shall proceed to
hear allegations and proofs, and shall determine as
the very right thereof shall appear from the testimony; and if it appear from such testimony that
the plaintiff is entitled to recover, jUdgment shall be
rendered by default against the defendant for so
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much, as the testimony shows the plaintiff entitled
to recover, together with costs. If it do not appear
that the plaintiff ought to recover, judgment shall
be given for the defendant, as upon a verdict against
the plaintiff with costs.
NOlI&alt.
Third-If the plaintiff fail to appear, except where
the suit is founded upon an instrument of writing as
is declared in the first clause of this section, the
justice shall render judgment of nonsuit against the
plaintiff with costs.
SEC. 2. In all cases not otherwise specially provided for, if the plaintiff fail to appear in person or
by agent within one hour after the time appointed
for the trial of the cause, the justice shall render
judgment of nonsuit against him with costs.
Judl(·t. by DonSEC. 3. Every justice of the peace shall have
aaltaDddefaalt power, on the application of the aggrieved or his
wbeDlDd bow agent, and for good cause shown, to set aside judgBet aside.
' an d by d e f au It upon suc h terms as
ment 0 f
nonsUIt
shall be just. Every such application shall be made
within six days after rendering of the judgment, and
if in the mean time any execution 'has been issued,
the justice may revoke the same in the manner hereinafter provided for revoking an execution, after an
appeal has been allowed, and with like effect. The
justice shall in all cases make an entry in his docket
o£ every such application, and of the day on which
it was made, together with his orders thereon.
New trial. and
SEC. 4. If any jud~ment be set aside and a new
notice tbereof. trial granted, the justice shall fix a time for such
trial and make out under his hand a notice to the
opposite party, stating the fact that such judgment
has been set aside, and specifying therein the time
and place fixed for the trial. The notice shall be
served on the party or his agent six days before the
trial, and shall be executed and returned in like manner as a summons, and the same fees allowed therefor.
Salt. wbeD deSEC. 5. Every suit instituted by summons or wartermlned,
rant, shall be determined on the return of the process
duly served, unless the cause be adjourned.
Appearance
SEC. 6. When both parties appear before the
aDd trial.
justice in person or by agent at the time appointed
for the trial of the cause, the justice shall proceed
to hear the allegations and proofs of the parties and
to determine the suit, as the very right of the case
shall appear.

Digitized by

Google

315
SEC. 7. Before the justice shall commence an in- Trial by Jury.
vestigation of the merits of the cause by an examination of witnesses or the hearing of any other testimony, either of the parties may demand of the
justice that the cause be tried by a jury.
SEC. 8. The jury shall consist of six persons, but Number of ju·
the parties may agree upon any number of jurors rora.
less than six, to try the cause; and in that case the
jury shall consist of such number, not exceeding six,
as the parties may agree upon.
SEC. 9. The justice shall issue a summons di- SummoDS for
rected to any constable of the country wherein the jury.
cause is to be tried, commanding him to summon
six (or such less number as the parties may have
agreed upon) good and lawful men of the county,
qualified to serve as jurors in the District Court of QaalificatloDI
the same county, who shall be nowise of kin to of juror••
either party nor interested in the suit, to appear before said justice at a time and place to be named
therein, to make a jury for the trial of the action between the parties named therein.
SEC. W. The constable shall execute such jury Servlce,aDd ro'
summons fairly and impartially, and shall not sum- turD of .um·
mon any persons whom he has reason to believe are mODI, &tc.
biassed or prejudiced for or against either of the
parties. He shall summon the jurors personally, and
shall make a list of the persons which he shall certify and annex to the summons and return to the
justice. If a sufficient number of competent jurors
cannot be obtained from the panel returned, the constable shall immediately summon others to serve in
their place.
SEC. 11. To each juror the justice shall adminis- Juror'. oatb.
ter an oath well and truly to try the matter in difference between - - - plamtiff, and - - - defendant,
and unless discharged (by the justice) a true verdict
give according to the law and evidence.
SEC. H. After the jury are sworn, they shall sit Duty of jurora.
together and hear the allegations and proofs of the
parties, which shall be delivered publicly in their
presence.
SEC. 13. If a witness on being produced shall be CompeteDCY
objected to as being incompetent, such objection and oatb of
shall be tried and determined by the justice. Every wltDe_l.
person offered as a witness, before any testimony
shall be given by him, shall be duly sworn or
affirmed, that the evidence he shall give relating to
the matter in issue between - - - plaintiff, and

40
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- - - defendant, shall be the truth, the whole truth,
and nothing but the truth.
Eyidence.
SEC. 14. If there shall be no evidence given to
establish any demand founded upon contract, or to
establish any set-off; or if the evidence given be
insufficient for that purpose, the justice may, upon
the application of the party offering such demand or
Parties may be set-off, order the opposite party to be sworn in
SWOrD, and
relation thereto; if the party thus required refuse
when.
to testify, the justice shall allow the party offering
such demand or set-off to be sworn and examined in
relation to the same matter. After an examination
of either party, no further evidence shall be given in
relation to such demand or set-off.
May buubSEC. 15. Either party in any suit founded on con~naed and tract may cause the opposite party to be subprenaed
examined.
as a witness in the cause, in the same manner and
with like effect as any other person. If the party,
after being duly subprenaed, fail to attend the trial
personally, and such failure be not accounted for,
the justice may allow the other party to be sworn
and examined as a witness in all cases and with like
effect as if the subprenaed party had been personally
present, and had refused to testify.
Execution of
SEC. 16. If any suit or set.-off be founded upon an
writings.
instrument of writing purporting to have been executed by the opposite party, such instrument shall
be received in evidence upon the trial, unless the
party (before the jury be sworn or the trial submitted to the justice) charged to have executed the
same shall deny the execution thereof, on oath taken
before such justice, or by an affidavit filed with the
justice, and taken before any court or officer authorized to administer oaths.
Execr'sand
SEC. 17. The preceding section shall not be conadmr'..
strued to authOrize any instrument of writing to be
received in evidence, without proof of its execution
against an executor or administrator or any other
person, representing the person charged to have executed such instrument.
Verdict.
SEC. 18. When the jurors have agreed on their verdict, they shall deliver the same to the justice publicly, who shall enter it on his docket.
Jury. when
SEC. 19. Whenever a justice shall be satisfied that
di ~ar.ed ~n~ a jury sworn in any civil cause before him, after havnew Jury ca ~ ing been out a reasonable time, cannot agree on
their verdict, he may discharge them and issue a
new jury summons; unless the parties consent that
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the justice may render judgment on the evidence
before him, which in such case he may do, unless
they consent that the trial upon a new hearing of the
evidence shall be by the justice.
SEC. 20. Every person who shall be duly sum- Non·attend·
moned as a juror and shall not appear, nor render a ance of jurors.
reasonable excuse for his default, shall be subject to md penalty.
the same fine, to be prosecuted for and collected
with costs in the same manner, and applied to the
same use, as hereinbefore provided in respect to a
person subprenaed as a wItness and not appearing.

ARTICLE VII.
Of judgTNmtB and .filing transcriptB thereof. and tM
8tag of ezecutihn.
SEC. 1. A justice of the peace may enter judgment Jude't by con·
by confession of the defendant. in any case where fession. and reo
the amount confessed does not exceed the amount a qul.ites bereln.
justice is authorized to render judgment in an action.
SEC. 2. No confession shall be taken or judgment
rendered thereon. unless the following requisites be
complied with:FIrst-The defendant must personally appear before the justice.
Second-The confession must be in writing signed
by the defendant, or by some person by him thereto
lawfully authorized and filed with the Justice.
SEC. 3. If there be mutual justices judgments be- JUdg'tl ma, be
tween the same parties. one may be set-off against set off.
the other by the justice before whom the judgment
against which the off-set is proposed may be.
SEC 4 If the judgment proposed as a set-off was Transcripts
rendered before another justice, the party proposing tbereof.
such set-off must produce before the justice, a transcript of such judgment upon which there is a certificate of the justice rendering the judgment, that there
is no appeal, and that such transcript was obtained
for the purpose of being set-off against the judgment
to which it is offered as a set-off. The justice granting such transcript shall make an entry thereof in Entry.
his docket, and all further proceedings on such judgment shall be stayed.
SEC. 5. If any justice shall set-off one judgment Encutlon for
aiainst another, he shall make an entry thereof in balance due.
hIS docket, and execution shall issue only for the
balance which may be due after such set-off. If a
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justice shall allow a transcript of a judgment rendered by another justice to be set-off, he shall file
such transcript among the papers relating to the
judgment in which it is allowed in set-off. If he
shall refuse such transcript as a set-off, he shall so
certify on the transcript and return the same to the
party who offered it.
Cbance of yen- SEC. 6. If upon the appearance of the parties on
ue, for wbat the return of process in any case (except when the
~auae., aD!s defendant is arrested by warrant) the defendant shall
ow grant
before the jury is sworn, or the trial submitted to the
justice, make affidavit that the justice before whom
the same is pending is a material witness for such
defendant, without whose testimony he cannot safely
proceed to trial, or that he is of near kin to the plaintiff, stating therein in what degree, or that he believes he cannot obtain justice before such justice,
the cause shall be transferred to the next nearest
justice of the proper county.
Judc't by DODSEC. 7. In cases where a plaintiff shall be nonsuited
Bult,coole..loD, or withdraw his action, and where judgment shall
~c~wbeD eD- have been confessed, and in all cases where a verdict
er .
shall be rendered or the defendant shall be in custody
at the time of hearing the cause, the justice shall
forthwith render judgment and enter the same in his
docket. In all other cases he shall render judgment
and enter the same in his docket within three days
after the cause shall have been submitted to him for
his decision.
JurlldlctloD,
SEC. 8. If any sum be found in favor of a rarty
releue of ex- either by a verdict of a jury or upon hearing 0 the
ce••, &tc.
cause before a justice, exceeding the sum for which
a justice is authorized to give judgment, such party
may remit and release the excess and take judgment
for the residue.
St.,. of execuSEC. 9. The execution upon a judgment rendered
tIOD.
by a justice of the peace may be stayed, in the manner hereinafter provided, and for the following periods of time, to be calculated from the date of the
judR"ment:FIrst-If the judgment be for a sum under twentyfive dollars, thirty days.
Second - If the judgment be for more than twentyfive dollars, sixty days.
Security tbere- SEC. 10. To entitle any person to such stay of
OD.
execution, some responsible person to be approved
by the justice, and not being a party to the judgment,
must within five days after the rendering of the
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judgment, enter into recognizance before the justice
to the adverse party, in a sum sufficient to secure
the payment of the judgment and costs, conditioned
to be void upon such payment at the expiration of
the stay.
SEC. 11. Such recognizance must be signed by the Form of recol'party entering into the same, and may be in the fol- DiZ.Dc:e.
lowing form :-"I - - acknowledge myself indebted
to - - - in the sum of--- dollars, to be void upon
this condition: Whereas - - - obtained judgment
before - - - a justice of the peace of - - - county.
on the - - - day of ---18- against - - - now If
such judgment shall be paid at the expiration of - months from the time It was renderea, this recognizance shall be void.
A. B."
SEC. 12. If at the expiration of such stay, the Ezec:utioD
jud~ment be not paid. the execution shall issue ....iat priDeiagalOst. both princIP3:1 and bail; if the principal do ~d :~u':i1,
not sattsfy the execution, and the officer cannot find tbereof.
sufficient property belonging to him upon which to
levy, he shall levy upon the property of the bail, and
in his return shall state what amount of the money
collected by him on the execution was collected by
him from the bail, and the time when the same was
received.
SEC. 13. After the return of such execution the Judl"tfor bail,
bail shall be entitled, on motion, to a judgment before OD motlOD.
the justice for the amount collected from him in satisfaction of such execution, with interest thereon at
twelve per cent. per annum, and such return of the
officer upon motion shall be evidence of the facts
therein stated.
SEC. 14. If a judgment be stayed in the manner Exec:utloD m.,
above prescribed, after an execution has been issued be r..,oked.
thereon, the justice shall revoke such execution in
the same manner and with like effect as he is hereinafter directed to revoke an execution after an
appeal has been allowed.
SEC. 15. Every justice on the demand of any per- TrulCrlpt of
son ID whose favor he shall have rendered jUdgment judl"t c:ertf&ed
for more than ten dollars, exclusive of costs, shall aDd &Ied.
~ive to such person a certified transcript of such
Judgment and the clerk of the District Court of the
same county in which the judgment was rendered,
shall upon the production of any such transcript,
file the same in his office, and forthwith enter such
judgment in the docket of the District Court, judg-
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And ItI effect.

lit execution
from jUltice.

ments and decrees, and shall note therein the time
of filing such transcript.
SEC. 16. Every such judgment from the time of
such filing of the transcript thereof shall have the
same lien on the real estate of the defendant in the
county, as a judgment of the District Court of the
same county, shall be equally under the control of
the District Court, and shall be carried into execution in the same manner and with the like effect,
as the judgments of such District Court; but no
execution shall be issued thereon out of the District
Court, until an execution shall have been issued by
a justice and returned, that the defendant has no
goods or chattels whereon to levy the same.
ARTICLE VIII.

OJ ea:ecutionB and proce8ding8 thereon.
SEC. 1. Upon every judgment rendered by a justice,
execution shall be issued by such justice in the manner hereinafter prescribed, at any time upon demand.
To whom di·
SEC. 2. The execution shall be directed (except
rectted. bWlben d where it is otherwise specially provided) to any conre
uraa what.
e. In sta bl e 0 f t h e county were
h
"Iinlt
t h"
e Justice rest'd es, s h a II
be dated on the day it was issued. and be made
returnable within thirty days from the date. It shall
be against the goods and chattels of the person
against whom the same was issued.
MIY be renewSEC. 3. If any execution be not satisfied it may at
ed, how. and the request of the plaintiff be renewed from time to
for how lon\l'. time by the justice issuing the same, by an endorsement thereon to that effect, signed by him, and dated
when the same shall be made. If any part of such
execution has been satisfied, the endorsement of renewal shall express the sum due on the execution.
Every such endorsement shall renew the execution
in full force in all respects for thirty days and no
longer. and an entry of such renewal shall be made
in the docket of the justice.
Levy. notice
SEC. 4. The constable, after taking goods and
Inddelcriptlon chattels into his custody by virtue of an execution.
ol\l'oodl
shall, without delay, give public notice by at least
three advertisements put up at three public places
in the county, of the time and place when and where
they will be exposed to sale; such notice shall describe the goods and chattels taken, and shall be put
up at least ten days before the day of sale.
Execution,
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SEC. 5. At the time so appointed, if the goods and Sale, aad rechattels be present for the inspection of the bidders, tarD of eIIeeathe officer shall expose them to sale at public vendue tiOD aad mota the highest bidder. He shall returo the execution, De,..
and have the money before the justice at the time of
making such return, ready to be paid over to the persons respectively entitled thereto.
SEC. 6. No constable or other officer shall directly CODltable caDor indirectly purchase any goods or chattels at any Dot parcbue.
sale made by him upon ~xecution, but every such &c.
sale shall be absolutely VOId.
SEC. 7. If the goods and chattels so levied on are IDlallicieoc), of
not sufficient to satisfy such execution, the constable roods,aDd
shall, upon the demand of the plaintiff, summon in .um~~Ds to
writing as garnishees such debtors of the defendant:;Us eel.
in execution, as may be named to him by the plaintiff .
or his agent. to appear before the justice on the return day of the execution, to answer such interro~atories as may be exhibited against them, touchmg
their indebtedness to such defendant; and the like
proceedings shall be had therein before the justice
to final judgment and execution, as in suits instituted
by attachment in a justice's court.
SEC. 8. If a constable levy an execution on any Good. claimed
goods or chattels, and any person, other than the by tbird perdefendant in execution, claIm such property, the S~DI. aad DIIconstable shall give notice forthwith to some justice t ce_
of the peace of the same county; in which notice he
shall set forth the name of the plaintiff, and defendant
in execution, and the name of the person claiming,
and also a schedule of the property claimed.
SEC. 9. It shall be the duty of such justice, im- RJrht of propmediately upon the receipt of such notice, to issue a erty bow tried.
jury summons directed to any constable of the county.
commanding him to summon six disinterested persons having the qualifications of electors, to appear
before him at a time therein mentioned, which shall
not be more than three days after the date of the said
summons, to try and determine the right of property
between the defendant in the execution and the person so claiming.
SEC. 10. The justice shall also give notice to the Notice 10
plaintiff in the execution, h is agent or attorney. if plaintUl.
any. and the said notice shall be directed to the constable and served and returned in the same manner
as a summons.
SEC. 11. The justice shall administer the follow- Juror's oath.
ing oath to the jurors:-"You and each of you do
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solemnly swear (or affirm) that you will well and
truly try and determine the right of property between
- - - claimant, and - - - defendant in execution,
to the goods and chattels in controversy, and a true
verdict give according to evidence given before you."
And the jury so sworn shall be the judges of the law
and the fact.
Verdict and
SEC. 12. If the jury find the goods and chattels, or
COltl.
any part of them, to be the propt:rty of the defendant
in execution, the verdict shall as against the claimant
justify the officer in selling such goods and chattels,
as the jury have so found. If the verdict is for the
claimant, the plaintiff in the execution shall pay the
costs in the triali if it is against the claimant the
costs shall be paid by such. claimant, and the jurors,
constable and witnesses shall be entitled to like fees
as for other services in a justice's court.
SEC. 13. The constable of the county shall receive
Monlelpald
to conltable; all money that may be tendered to him in payment
etlect and
of any judgment obtained before any justice of the
remed,.
peace of such county, and shall give the person pay109 the same a receipt therefor, in which shall be
specified on what account the same was paid. And
the payment shall be valid against the judf{menti
and upon the production of the receipt to the Justice
shall be credited thereto. The person entitled to the
money paid shall have the like remedies against the
constable and his securities for the recovery thereof,
as if such money was collected by the constable in
execution.
Procellagalnlt
SEC. g. In the following cases the justice shall,
~ODltablewhen upon the demand of the party injured or his agent,
I.. ued. and ItI issue a warrant against any constable to whom any
execution has been delivered or who has received
any money upon any judgment of such justice,
whether With or without execution:First-If the constable fail to make return of the
execution according to the command thereof.
Second-If he make a false return.
Third-If he fail to have any money by him collected on execution before the justice on the return
day thereof, ready to be paid over to the persons entitled thereto, or the receipts of such persons therefor.
Fourth-If he fail to pay over, upon demand, to
the person entitled thereto or his a~ent, any money
by him received in payment of any Judgment.
Requirements.
SEC. 15. Such warrant shall require the constable
forthwith to appear before the justice and show

•
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cause why execution should not issue against him
for the amount due upon the execution, or for the
amount received by him upon the judgment according to the nature of the case.
SEC. 16. If the constable fail to appear, or appear- Proceedinp.
ing, fail to show good cause to the contrary, the
justice shall render judgment against him for the PeDalty.
amount due by the execution. or for the amount received by him without execution, according to the
nature of the case, together with interest thereon at
the rate of one hundred per centum per annum, from
the time such execution ought to have been returned,
or from the time such money ought to have been had
before the justice. ready to be paid over to the person entitled thereto, or from the time the money received on a judgment without execution was demanded by the party entitled thereto or his agent.
Upon such judgment there shall be no stay of exe- Appeal.
cution; but an appeal may be had, as in other cases,
and with like effect.
SEC. 17. The party injured may proceed in theElectioDofre·
manner above directed, or may institute a suit medin.
against the constable and his securities on his official
bond; and in such suit the plaintiff shall be entitled
to like recovery as upon a summons against the constable. and suits on such bond may be brought before
a justice of the peace, when the amount claimed
does not exceed the jurisdiction of a justice of the
peace.
ARTICLE IX.

Of appenl~ nnd proceedingH thereon in tM d':~trict eourt.
SEC. 1. Any person aggrieved by ani' judgment Appeal to dis.
rendered by a justice of the peace, may In person, or court.
by his agent, make his appeal therefrom to the
District Court of the same county where the judgment was rendered.
SEC.~. But no appeal can be taken, unless within Wben to be taten days after the rendering of such jud~ment ap- ken, .
plication shall have been made to the justice by the
party aggrieved. to set the same aside. and such application shall have been refused.
SEC. 3. No ap}?eal shall be allowed in any case ADd requisites.
unless the following requisites be complied with:First-The appeal must be made within seven Witbin 7 or 10
days after the Judgment is rendered; or. when the daye.

41
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by the justice, must within the time prescrt cd In
the first clause of this section. enter into a recognizance before the justice, to the adverse party, in a
sum sufficient to secure such judgment and the costs
of the appeal; conditioned, that the applicant will
prosecute his appeal with due diligence to a decision;
that if on s
the judgmen
ce be affirme
I anew in the
rt, judgment
inst him, he
judgment, a
peal be dismi
I pay the jud
justice, toget
costs of the a
EC. i. Such recogntzancc must be signe
y e
parties entering into the same, and be attested by
the justice, and may be in form following:"We, the undersigned - - - and - - - acknowledge ourselves indebted to - - - in the sum of
- - - dollars to be void upon this condition:
Whereas - - - has a ealed from the judgment of
a justice
in an action
plaintiff a
endant, now i
eal the judgm
tice be affirm
he trial anew
ct Court, judg
n against th
and he shal
h judgment, 0
p I be dismisse
shall pay the judgment of the justice, together with
the costs of appeal, the recognizance shall be void.

C. D.
Allowance of
appeal entry.
a

Notice to con.table.

Attest,
G. H., Justice.
E. F.
SEC. 5. Upon an aJ.lpeal being made according to
the foregoing proviSions, the justice shall allow the
e and make
uch allowanc
ket; and all f
dings on the j
ore the justice
pended by th
e of the appe
e meantime e
11 have been i
tice shall giv
ellant a cert
uch appeal h
a lowed.
SEC. 6. On such certificate being presented to the
constable holding the execution, he shall forthwith
release the J.lroperty of the defendant, that may have
been taken In execution.
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SEC. 7. On or before the first day of the term of Ca.e. wben fi·
the District Court, next after the appeal shall have led in di •. court
been allowed, the justice shall file, in the office of and
the clerk of said court, a transcript of all the entries
made in his docket relating to the case, together
with all the process and other papers relating to the
suit, and filed with the justice.
SEC. M. Upon the return of the justice being filed Proceedinr.
in the clerk s office, the court shall be possessed of tbereon.
the cause, and shall proceed to hear, try, and determine the same anew, without regarding any error,
defect or other imperfection in the proceedings of
the justice.
SEC. 9. Upon an appeal being made and allowed, Compuiaoryre·
the District Court may. by rule and attachment, turn.
compel a return by the justice of his proceedings in
the suit. and of the papers required to be by him
returned.
SEC. 10. If a justice fail to allow an appeal in a Allowance.
cause where the same ought to have been allowed,
the District Court on such fact satisfactorilyappearing, may by rule and attachment, compel the Justice
to allow the same, and to return his proceedings in
the suit, together with all papers required to be
returned by him.
SEC. 11. Whenever the court is satisfied that the Amendment.
return of the justice is substantially erroneous or
defective. the court may by rule and attachment.
compel him to amend the same.
SEC. 12. No appeal allowed by a justice shall be And perfection
dismissed on account that there is no recognizance, of recorni·
or that the recognizance given is defective, if the ZAnce.
appellant will. before the motion to dismiss is determined, enter before the District Court into such
recognizance as he ought to have entered into before
the allowance of the appeal. and pay all costs that
s~all be incurred. by reason of such defect or omissIon.
SEC. 13. All appeals allowed ten days before the Appeals wben
first day of the term of the District Court next after determined.
the appeal allowed, shall be determined at such term,
unless continued for cause.
SEC. 14. If the appeal be not allowed on the same Notice b,. apday on which judgment is rendered, the appellant peliant. wben
shall give the appellee at least ten days notice in and to wbom.
writing. before the sitting of the court at which
the cause is to be determined, stating the fact that
an appeal has been taken from the judgment therein
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specified. The notice may be served in like manner as an original writ of summons, and when the
appellee does not reside in the county and has no
agent in the suit therein. the service may be by leaving a copy of such notice with the justice.
CODtlDuaDce
SEC. 15. If the appellant fails to give notice of his
for WaDt of DO- appeal in a cause where such notice is required. the
tlce.
cause shall. on the application of the appellee, be
continued as a matter of course, until the succeeding term. at the costs of the appellant. but no appeal shall be dismissed for want of such notice.
CauseofactloD,
SEC. 16. The same cause of action and no other
set-off, Itc.
that was tried before the justice, shall be tried in
the District Court upon the appeal, and no set-off
shall be pleaded in the District Court that was not
pleaded before the justice. if the summons was
served on the person of the defendant.
Ju!la't iD di •.
SEC. 17. In all cases of appeals from a justice's
coart.
court. if the jUdgment of the justice be affirmed. or
if on a trial anew in the District Court. the judgment
be against the appellant, such judgment shall be rendered against him and his securities in the recognizance for the appeal.
ExecutloD.
SEC. 18. If upon execution being issued upon such
judgment the principal shall not pay such execution
and the officer cannot find sufficient property of such
principal to satisfy the same, such execution shall be
enforced against the securities. and the officer shall
specify 'in his return by whom the money was paid
and the time thereof.
Judg't for aeSEC. 19. After the return of an execution satisfied
carlt)'. OD mo- in whole or in J?art out of the property of the secudOD.
rity, such security shall be entitled to a judgment.
upon motion. against the principal, for the amount
so paid by him, together With interest at twelve per
cent. per annum, from the time of payment; such
motion must be made within one year after the return
day of the execution, and the return of the officer
shall be evidence. upon hearing such motion of the
facts therein stated.
ARTICLE X.

Regulating the action of replevin.
ReplnlD aDd
damages.

SEC. 1. Whenever any goods or chattels are wrongfully taken or wrongfully detained (the value of
which shall not exceed fifty dollars) an action of
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replevin may be brought by the person having a
right to the immediate possession, for the recovery
thereof. and for the recovery of the damages sustained, by reason of the unjust caption or detention,
except as hereinafter specified.
SEC. 2. No cross replevin or replevin for property Exception.
in the possession of an officer by virtue of any legal
authority shall be brought.
SEC. 3. No writ of replevin shall be issued, unless Affidavit rethe plaintiff file with the justice the affidavit of him- qulred.
self or of some credible person, stating that the
plaintiff is lawfully entitled to the property mentioned in the declaration, that the same was wrongfully detained by the defendant, and that the
plaintiff's right of action has accrued within one
year.
SEC. 4. The writ of replevin shall command the kequirementa
officer, to whom it is directed, to cause (if the plain- of writ.
tiff give the security required by law) the goods and
chattels mentioned in the declaration to be delivered
to the plaintiff without delay, and to summon the
defendant to appear before the justice on the return
day C?f the Writ, and answer the plaintiff in the
premises.
SEC. 5. No writ of replevin shall be executed Bond. aecuritJ
until the plaintiff enter into a bond to the officer to and condition.
whom the writ is directed, with sufficient security
in double the value of the property. to be ascertained by the officer; conditioned, that he will
prosecute the suit with effect, and without delay
make return of the property, if return thereof be
adjudged, and keep harmless the officer touching
the replevying the property.
SEC. fl. Upon the receipt of the writ and the bond Execution 01
required by this article, the officer shall without writ.
.
delay execute the writ, by causing the property
mentioned in the declaration to be delivered to the
plaintiff, and by summoning the defendant accordIng to the tenor of the writ.
SEC. 7. The defendant may plead that he is not Plennd I.aue.
guilty of the charge all edged against him, and this
plea shall put in issue not only the right of the
plaintiff to the possession of the property mentioned in the declaration, but also the wrongful
taking and detention thereof.
SEC. 8. If a plaintiff in replevin fail to I?rosecute Fallur. of pl'ft.
his suit with effect, and without delay, the Justice or and ita effect•.
jury shall assess the value of the property taken,
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and the damages for the use of the same, from the
time of suing the same, until return thereof shall be
made as in other like cases.
SEC. 9. In such case the judgment shall be against
the plaintiff and his sureties, that he return the
property taken or pay the value so' assessed, and
also pay double the damages assessed for the detention of the property.
SEC. 10. If an officer is injured by reason of taking any property by virtue of a writ of" replevin, by
the direction of the plaintiff. he may maintain an
action therefor upon the bond by him taken.
SEC. 11. If the plaintiff violate the condition of
this bond. the defendant may sue thereon in the
name of the officer, to the use of said defendant.
SEC. 12. If the officer fail to take a bond of the
plaintiff and return the same as is required by this
article, or if the bond taken be adjudged insufficient
by the justice on the return of the writ, and the
plaintiff fail to perfect it if required, the officer shall
be liable to the party injured for all damages by
him sustained, to be recovered by action of debt on
the officer's official bond, or by an action on the case.
ARTICLE XI.

OJ AttachmentR.
Attacbments,
in wbat caaea
granted.

CaDae of action.

SEC. 1. Creditors whose demands amount to not
more than fifty dollars. and not less than five dollars,
may sue their debtors by attachment before a justice of the R,eace in the following cases:First-\\ here the debtor is not a resident of nor
residing within the county.
Second--Where the debtor has absconded or concealed himself or so absented himself from his usual
place of abode, that the ordinary process of law
cannot be served upon him.
Third- Where the debtor is about to remoye his
property out of the county, so as to hinder and
delay his creditors.
Fourth-Where there is good reason to believe
that the debtor is about fraudulentlv to remove,
conveyor dispose of his property or effects, so as to
hinder or delay his creditors.
SEC. 2. Any such creditor wishing to sue his
debtor by attachment, may apply to any justice of
the peace who would have junsdiction of the debt
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if the suit was brought in the common form, and if
the cause of action be a bond or note, shall file the
same with the justice; and if it be any other kind of
contract, shall file with the justice a plain intelligible account or statement thereof, together with the
affidavit of himself or some other creditable person, Aftidult aDd
stating that the defendant is justly indebted to him, Its requlaltes
after allowing all just off-sets and credits, in a sum
above five dollars, showing the amount in the affidavit and also stating the belief of the affiant of the
existence of one or more of the facts, which under
the first section of this article would entitle the
plaintiff to sue by attachment, and thereupon the
Justice shall issue a writ of attachment agamst the
property and effects of the defendant.
SEC. 3. Writs of attachment shall be issued and Issue. retul'll
returned in like time and manner as ordinary writs ~nd proceedof summons, and when the defendant is summoned lap on writ.
to answer. the like p'roceedings shall be had between
him and the plainttff as on ordinary actions on contracts, and a general judgment may be rendered for
or against the defendant.
SEC. 4. The manner of serving writs of attachment shall be as follows:First-The writ shall be served upon the defend- Manner ola.rant as an ordinary summons.
vice.
Second-Garnishees shall be summoned by the On pl'llilbeel.
constable declaring to them that he does summon
them to appear before the justice at the return day
of the writ. to answer the interrogatories which may
be put to them by the justice and by reading the
writ of attachment to them if required.
Third-When goods and chattels, money or evi- Properl,. a:c.•
dences of debt are to be attached, the constable shallattacbed.-aDd
seize the same and keep them in his custody, if accessible, and if not accessible, he shall declare to
the person in possession thereof. that he attaches
the same in his hands and summon such person as
garnishee.
Fourth-When credits are to be attached. the con- Credits.
stable shall declare to the debtor of the defendant
that he attaches in his ,han'ds all debts due from him
to the defendant. or that shall become due before
the rendition of judgment, or so much thereof as
may be sufficient to satisfy the debt sued for with
interest and costs. and summon the debtor as
garnishee.
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SEC. 5. When property of the defendan t found
in the hands or possession of any other person than
the defendant, shall be attached, such person may
retain the possession thereof by giving bond and
security to the satisfaction of the officer executing
the writ to the constable, his successors or assignees.
in double the value of the property so attached;
conditioned, that the same shall be forthcoming
when and where the justice shall direct, and shaH
abide the judgment of the justice.
FroID defendSEC. 6. When property of the defendant shall be
anl_
actually seized on attachment, the defendant or any
person for him may obtain possession thereof without dissolving the attachment, by giving the officer
a bond, with good and sufficient security, in double
the amount of property; conditioned, that the property shall be forthcoming when and where the justice
_shall direct, to abide the judgment which may be
rendered in the cause.
Sale of perisbSEC. 7. When property shall be seized on attachable propert,. ment which is likely to perish, or depreciate in value
before the probable end of the suit, or the keeping
of which would be attended with much loss or expense, the justice may order the same to be sold by
the constable in the same manner and on the same
notice as goods are required to be sold on an execution, and the proceeds of such sale shall remain in
the hands of the constable, subject to be disposed of
as the property would have been if seized upon in
specie.
Notice lo.abo
SEC. 8. When the defendant cannot be sumscntdtfendanl. moned and his property or effects shall be attached.
if he do not appear to the action at the return of the
writ, the justice shall enter an order on his docket
requiring the plaintiff to give notice to the defendant, by three written or printed advertisements set
up at three of the most public places in the county.
that a writ has been issued against him and his
property attached, to satisfy the demand of the
plaintiff, and that unless he appear before the justice
within thirty days, stating the time and place, judgment will be rendered against him, and his property
sold to pay the debt.
Wbeund how
SEC. 9. Such notice shall be set up at least thirty
liven and
days b~fore judgment, and the setting up thereof
proved.
may be proved either by the return of the constable
upon a copy of the notice, or by the affidavit of any
Baad. and CODditloD. from
third perSODS.
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person who would be a competent witness in the
case.
SEC. 10. When the defendant shall be notified as JU~lDeDt by
aforesaid, and shall not appear and answer to the default,
action, judgment by default may be entered which
may be proceeded on to final judgment in like manner as in ordinary actions.
SEC. 11. Such judgments shall bind only the ADd Its elfect.
property and effects attached and no execution shall
Issue thereon against any other property of the defendant, nor against his body, nor shall any action
be brought thereon.
SEC. 12. Attachments may be dissolved on motion AUachlDeDts,
made in behalf of the defendant, and at any time wbeD, aDd ID
beFf<?re final judgment, in the following cases:;i::!l~:~·'
Irst-When the defendant shall appear and plead BODd aDdse.
to the action and give bond to the plaintiff with curlt"
good and sufficient security, to be approved by f.e
justice in double the amount of the property, effects
and credits attached, conditioned, that such property, effects and credits shall be forthcoming and
abide the jUdgment which shall be rendered in the
cause.
Second-vVhen the defendant shall appear and The SUID, &c.
plead to the action and give like bond ana security,
In a sum sufficient to satisfy the debt sworn to in behalf of thellaintiff with interests and costs of suit,
conditione , that the defendant will pay to the CODdltioD.
plaintiff the amount which may be adjudged in favor
of the plaintiff, interest and all costs of suit, within
thirty days after that at which judgment shall be
rendered.
SEC. 13. When any attachment shall be dissolved, Effect of dis·
all proceedings touching the property and effects solutloD.
attached and the garnishees arrested or summoned
shall be vacated, and the suit proceed as if it had
been commenced by a summons only.
SEC. 14. When any garnishee shall appear before Que.tlODl to
the justice to answer, the following interrogatories,carDlabee.
and none other, shall be propounded to him to answer
under oath:First-At the time of the summons being served
upon you as garnishee, had you in your possession or
under your control any goods, moneys or effects of
the defendant? If so, state what property, how much,
and of what value, and what money or effects
Second-At the time of the commencement of this
suit, did you owe the defendant any money, or do you
42

Digitized

byGoogle.r

332
owe him any now? If so, how much. on what account.
and when did it become due. and if not yet due,
when will it be due?
ADswers in
SEC. 15. The justice shall write the answer of the
writlne·
garnishee to each interrogatory. separately, and file
the answer as a paper in the cause.
Jude't b,. deSEC. 16. If any garnishee, being duly summoned,
fault qalnst d fail to appear at the proper time, or appearing. fail
~:':~:~~:' aD to make full and direct answers upon oath to the
.
interrogatories. the plaintiff may take judgment
against him by default. may be proceeded on to final
judgment in like cases between {)laintiff and defendant, or at the option of the {)Iamtiff. the justice
shall attach the body of the garnishee. until he shall
.make full and direct answers to the interrogatories.
Final jude't.
SEC. 17. No final judgment shall be rendered
against the garnishee until final judgment be had
against the defendant.
PI'H ma,. den,.,
SEC. HI. The plaintiff may deny the answer of the
&:c.
garnishee or any part thereof on the same day on
which the answer is made, and the justice shall reduce
to writing the denial showing what part is denied.
and file it as a paper in the cause.
Ialue and trial.
SEC. 19. All Issues between the plaintiff and
garnishee shall be tried as ordinary issues between
plaintiff and defendant. and costs may be adjudged
for or against either party, as in ordinary cases; and
if upon the trial of any such issue, property or effects
shall be found in the hands of the garnishee. the
justice or jury shall assess the value thereof, and the
judgment shall be for the amount in money.
Satisfaction b,.
SEC. 20. Any garnishee havinK property, money or
IIArDilbee.
effects of the defendant, may discharge himself by
surrendering and paying the same or so much thereof,
as shall be sufficient to cover the debt, interest and
cost, to the constable, and taking his receipt therefor,
at any time before the final judgment against him.
AddltioDal alii·
SEC. 21. When any plaintiff at the time he applies
dult, procea, for an attachment shall, in addition to the affidavit
required by the second section of this article, file the
affidavit of himself or of some credible person, stating
that any particular person in the county other than
the defendant has in hands any property, money or
effects of the defendant, or is indebted to the defendant; showing the kinds, quantity and value of the
property, or the amount of the debt, (being above five
dollars): and stating such circumstances as shall
satisfy the justice that the debt of the plaintiff will be
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endangered, by reason that such person is about to
remove or secrete the property, or if a debtor of the
defendant, that he is about to abscond or leave the
county, not to return, the justice shall issue his warrant commanding the constable to arrest him, and
bring such person forthwith before the justice.
SEC. 22. Such arrest shall be an attachment of the And arreaC.
property and effects, money and credits of the
defendant in his hands, or due from him, and shall be
considered as a garnishee summoned to answer.
SEC. 23. If it shall appear, either by the answer of Bond and seCD-,
the garnishee, or by' the findin~ of the justice or a rity. or
jury, that the garnishee has in hiS hands property or
effects of the defendant, the justice shall require him
to give bond and security in favor of the plaintiff in
such sum, as the justice shall direct; conditioned, that
the property or effects so confessed or found in his
hands and the debts so due from him or the value
thereof, shall abide the final judgment in the cause,
and shall be produced and delivered when and where
and to whom the justice shall appoint.
SEC. 24. In default of such bond, the justice shall Commitment.
commit the garnishee to the common prison until
discharged by due course of law; nevertheless, the
~arnishee may be discharged by delivering and paymg the property and money, according to the provisions of the twentieth section of this article.
SEC 25. In cases where judgment is rendered Bond and Bea~ainst the defendant, upon publication of notice carll,. by pl'l!,
Without service of summons, or his appearance to and execution.
the action, no execution shall be awarded either
against the defendant or garnishee, or property attached, until the plaintiff or some person for him
shall give bond and security in favor of the defendant to be approved by the justice in double the
amount of the judgment; conditioned, that if the Condition.
defendant shall, within one year from the date of
the bond, appear and disprove or avoid the debt or
damages adjudged against him, or any part thereof,
the plaintiff will pay and refund to the defendant
all such money as shall have been received by and
not justly due to him, together with aH such damages as shall be assessed
SEC. 2ft The manner of disproving or avoiding the Awoldlnr debt,
debt shall be by petition to the justice, who gave the petlltlonand
. d gment, or h'IS successor, or to t h
JU
e courts'Into not ceo
which the records and papers may have been removed, stating the grounds on which he resists the
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Petitioner'.
oatb.

Set-off, or col·
lateral avoid·
ance.

Wbenesecu·
tion may be
awarded,

General and
.peclal.

Apinatprni·
.hee.

Officer'. com·
pensatlon.

claim of the plaintiff, giving to the plaintiff ten days
notice of the time and place the petition will be presented.
SEC. 27. If the petition deny the original cause of
action and be supported by the oath of the petitioner, the plaintiff shall be required to prove his
demand, and in default thereof, It shall be adjudged
to be disproved and avoided, and the plaintiff shall
pay the costs of the petition and of the original suit.
SEC. 28. If the petition alledge a set-off or other
collateral avoidance, the petitioner shall be required
to prove the same, and in default thereof, shall be
adjudged to pay costs, and a general jUdgment may
be rendered against him for any balance remaining
unpaid on the original judgment and the costs
SEC. 29. Executions may be awarded and issued
on judgments in attachment causes, according to the
circumstances of the case, as follows:First-Where there is a general judgment against
the defendant the execution shall be a commonfom'
facia8, which may be levied upon all the property of
the defendant (subject to execution) whether attached in the case or not.
Second-Where there is a judgment against the
property, money or effects attached, the execution
shall be a fieri facias against such property, money
or effects only, and may be levied upon the same
whether in the hands of the officer or secured by
bond, as provided for in this article.
Third-Where the judgment is against the garnishee, the execution shall be such as is used and allowed on general judgments in common actions on
contracts.
SEC. 30. When property is seized on attachment,
the justice may allow to the officer having charge
thereof such compensation for his trouble and expenses in keeping and maintaining the same, as shall
be reasonable and just.

ARTICLE XII.

Proceedings in (XUB oj breach oj tlie jJ6Il~.
Summary protee..

SEC. 1. No assaults, battery or affray shall be indictable, but all such offences shall be prosecuted
and punished in a summary manner before justices
of the peace, as hereinafter provided.
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SEC. 2. The foregoing section shall not extend to ExceptioDs.
the trial or punishment of any case of riot or unlawful assembly, nor to any assault with an intent to
maim, nor an assault with intent to commit a rape, nor
an assault with intent to commit robbery, nor an assault with intent to kill; nor shall it embrace the
offences of shootin~ at or stabbing, but all such offences shall be punishable by indictment.
SEC. 3 Whenever a complaint shall be made to a ComplalDt aDd
justice of the peace on the oath or affirmation of any warrant; by
person competent to testify against the accused that whom execuan assault, battery, affray or other breach of the ted.
peace has been or is about to be committed, the justice shall forthwith issue his warrant for the arrest
of the offender, which warrant shall be executed by
the sheriff of the county or any constable of the
county, or by some competent person specially deputed by the justice for that purpose.
SEC. 4-. If any justice of the peace shall have any ArrealoD ylew,
knowledge that any of the offences mentioned in the or from penon·
last section are about to be committed. he shall issue a~dkDowdl~e't
al an a_I'
· warrant an d proceed
h IS
as 'IS d'Irected'tn t hat sec- aDce.
tion. and if any such offence is committed, threatened or attempted in his presence. he shall immediately arrest the offender or cause it to be done; and
for this purpose no warrant or process shall be necessary. But the justice may summon to his assistance
any sheriff. coroner or constable. and all other persons then present. whose duty it shall be to aid the
justice in preserving the peace, arresting and securing the offenders. and all such as obstruct or prevent
the justice or any of his assistants in the performance of their duty.
SEC. 5. When any person shall be brought before Summar,
a justice of the peace under the provisions of this mode.
act. it shall be the duty of the justice to hear and
determine. in a summary mode, the complaint alledged against the defendant.
SEC. 6. Upon good cause shown, the justice may Trial, when
postpone the trial of the cause to a day certain, in POstPODed,18which case he shall require the defendant to enter carll" Itc.
into a recognizance. With sufficient security, conditioned. that he will appear before the justice at the
time and place appointed. then and there to answer
the complaint alledged against him.
SEC. 7. If the defendant shall fail or refuse to Commitment.
enter into recognizance. the justice shall commit him
to the common jail of the county. there to remain
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until the dar fixed for the trial of the complaint
all edged against him.
Breacb of
SEC. 8. In case of the breach of any recognizance
reeor·
entered into as aforesaid, the same shall be certified
and returned to the District Court, to be proceeded
in according to law.
Wantofjarll"
SEC.~. If in the progress of any trial before a
diction, bow
justice of the peace, under the provisions of this
remedied.
article, it shall appear that the accused ought to be
put uJ.>on his trial for an offence not cognizable before
a justice of the peace, the justice shall immediately
stop all further proceedings before him, and proceed
as in other criminal cases exclusively cognizable
before the District Court.
Witnesses. arc.
SEC. W. In all cases, arising under this article, it
shall be the duty of the justice of the peace acting.
to summon the injured party and all others whose
testimony may be deemed material as witnesses at
the trial, and to enforce their attendance by attachment if necessary.
~rlal, and
SEC. 11. All trials before a justice of the peace
ai1iicldentl. under this article. shall be by a jury of six competent
men, unless the parties agree to leave the decision
to the justice, who, if they find the defendant guilty.
shall assess the fine to be paid by him, which shall
not be less than five dollars nor more than fifty dollars, according to the nature of the offence.
Complainant
SEC. 12. When proceedings are commenced under
iiible for COltS. the provisions of this article on the information or
complaint of the injured party, his name shall be
entered by the justice in his docket as prosecutor.
and if the defendant shall be discharged or acquitted
the prosecutor shall be adjudged to ray costs; in all
other cases of discharge or acquitta , the costs shall
be paid by the county.
Judg't. fine,
SEC. 13. In all cases of conviction under the proCOItl, and ex· visions of this article, the justice shall enter judgecutlon.
ment for the fine and costs against the defendant.
and may commit him until the jUdgment is satisfied.
or issue execution on the judgment to the use of the
county.
Imprisonment
SEC. 14. Any defendant who shall be committed
and dl.charg~, or taken in execution on such judgment, may at any
costl,and prJ' time after ten days actual imprisonment in jail, be
vllege.
discharged; and in that case, the county shall pay
the costs of the prosecution and charge of imprisonment, and for the amount thereof shall be a priv-
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ileged creditor of the defendant, entitled to be first
satisfied out of his property and effects.
SEC. 15. Either the prosecutor or the defendant Appeal to dl•.
may appeal to the District Court, if he shaH on the coart. Recocday of the rendition of the judgment file an affidavit, nlzSDce.
stating that he verily believes that injustice has been
done by the verdict and judgment. and also enter
into a recognizance with two sufficient securities,
which recognizance shaH be in the form and with
the same condition required in appeals from a justice
of the peace in civil cases.
SEC. 16. AH appeals taken ten days or more before Appeal.,wben
any term of the District Court of the county, shaH to be takea.
be returnable to that term, but if taken within ten
days next before the commencement of a term, shaH
be returnable to the second term.
SEC. 17. When an appeal is taken it shaH be the Reeoc. of wllduty of the justice to cause aH material witnesses to neues,proce.. ,
enter into recognizance in the sum of fifty doHars entries. affidaeach, conditioned, for their appearance to testify in ylI, Itc.
the cause at the term to which the appeal is returnable. and shall, on or before the first day of such
term, file in the office of the clerk of the District
Court a copy of the entries on his docket, with a
coPy of the process and affidavit of appeal, and the
Original recognizances of the appellant and witnesses
duly certified.
SEC. 18. The clerk of the District Court shaH enter Trial on tbe
the cause on his docket. and if the appeal be ·reg- merits. costs.
ularly taken, the cause shaH be heard on the merits Itc.
at the return term, unless good cause be shown for
a continuance; and the costs in both courts shall
abide the event of a trial in the District Court.
SEC. 19. If the appeal be not taken and perfected Jadw't. when
within ten days after rendering judgment by the affirmed.
justice, the judgment shaH be affirmed.
SEC. 20. If the judgment of the justice shaH be Deft. u.d Ieaffirmed, or upon a trial in the District Court the earltle•.
defendant shaH be convicted and any fine assessed,
judgment shaH be rendered for such fine and costs
in both courts against the defendant and his securities.
SEC. ~l. If in an aJ.>peal taken by the prosecutor When prolecllthe judgment of the Justice shaH be affirmed, the tor to pay costl
prosecutor and his securities shaH pay aH costs of
said appeal, and if the judgment of the justice should
have Imposed the payment of the costs upon said
prosecutor and said judgment be affirmed, the
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judgment of the District Court shall include the costs
of both courts, and be against the prosecutor and
his securities.
Execution.
SEC. 22. I f the judgment of the District Court be
not satisfied in thirty days after the rendition thereof,
execution may issue against the party against whom
judgment has been rendered, and his securities, which
shaH be made out of the property of the said party,
if sufficient thereof be found; if not, then out of the
property of said securities.
General rule.
SEC. ~:~. In all cases not specially provided for by
this article, the process and proceedmgs before the
justice shall be ~overned by the laws regulating proceedings in justices courts in civil cases.
Dul, of justice
SEC. 24. It shall be the duty of the justice, before
a.lo fines. ltc. whom any conviction may be had under this article,
if there be no appeal, to make out and certify and
within fifteen days after the date of the judgment
deliver to the treasurer of the county a statement of
the case, the amount of the fine, and the name of
the constable charged with the collection thereof;
and the county treasurer shall charge the constable
with the amount of such fine, and unless the same be
paid into the county treasury within sixty days after
the date of the judgment, the said justice shall render
Conllable'sll· judgment against such officer for the amount due and
abilities.
twenty per centum thereon, makin~, however, proper
deductions for insolvencies, on which judgment execution shall be issued as other executions are, and
the proceeds paid into the county treasury.
SEC. 25. Any justice of the peace, sheriff, coroner,
constable or other officer, who shall wilfully neglect
or refuse to perform any duty enjoined on him by
this article, shall be deemed guilty of a misdemeanor
Penalt,.
in office, and shall moreover pay the sum of fifty
dollars. And any person who shall, when summoned
to aid in arresting or securing an offender, refuse to
give such assistance, shall pay five dollars.
Fine and pen·
SEC. 26. Fines and penalties incurred under the
a!tles.
provisions of this article in cases not otherwise provided, may be recovered before any justice by action
of debt.
Verbal notice
SEC. 27. When a trial, under the provisions of
10 wilnmel.
this article, shall be continued by the justice, it shall
not be necessary for the justice to summon any witness who may be present at the continuance, but
such justice shall verbally notify such witnesses, as
either party may require, to attend before him to
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testify in the cause on the day set for trial, which
verbal notice shall be as valid as a summons.
SEC. 28. Previous to the commencement of any Cbap oJ .eatrial before a justice of the peace, the defendant or lie.
his agent may make oath that it is the belief of such
deponent, that the defendant cannot have an impartial trial before such justice; whereupon, it shall
be the duty of the justice immediately to transmit
all the papers and documents belonging to the suit.
to the nearest justice of the peace, who shall proceed
as if the said suit had been instituted before him:
Ptrruided, There shall be but one change of venue.
ARTICLE XIII.

Of ehe JOrmll oj WNtI oj procu8.
SEC. 1. The following. or other equivalent forms,
shall be used by the justice of the peace, in proceedings to be had under this act, to WIt:
A SUMMONS.
TERRITORY OF IOWA. - - - county. ss.
Form of sumTo any constable in said county.
mona.
In the name of the United States of America, you
are hereby commanded to summon
if
shall
be found within your county, to be and appear before
the undersigned. one of the justices of the peace in
day of
18 at of
and for said county. on
the clock. in the
noon, at
in the said
. Given
county. to answer the complaint of
under my hand this
day of
18.
A. B., Justice.
A WARRANT.

TERRITORY OF IOWA. - - - county, ss.
Warrat.
To any constable in said county.
In the name of the United States of America. you
if
are hereby commanded to take the body of
he be found within your county, and
bring forthwith before the undersigned. or some other justice of
the peace, in and for said county, at
in said
and you are
county to answer the complaint of
also commanded to give due notice thereof to the
said plaintiff.
day of
18.
Given under my hand this
C. D., Justice.
48
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A SUBP(ENA.

Sabpama.

TERRITORY OF IOWA, - - - county, ss.
To
In the name of the United States of America, you
are hereby required to appear before the undersi~ned, one of the justices of the peace in and for
saId county, at - - - on the - day of - - at - of
the clock 10 the
noon of said day, to give
evidence in a certain cause then and there to be tried
between - - - plaintiff, and - - - defendant, on
the part of the - - .
GIven under my hand this - day of - 18-.
E. F., Justice.
A VENIRE FOR A JURY.

Venire fora
jury.

TERRITORY OF IOWA, - - - county, ss.
To any constable of said county.
In the name of the United States of America, you
are hereby commanded to summon - - - good and
lawful men to be and appear before the undersigned.
one of the justices of the peace in and for said
county, on the - - day of - - present (or next) at
- - - of the clock in the - - - noon of said day in
the town of - - - to make a jury, for the trial of an
action of ~-- between ---- plaintiff and - - defendall t.
Given under my hand this - day of - - 18-.
G. H., Justice.
AN EXECUTION.

Execution.

TERRITORY OF IOWA, - - - county, ss.
To any constable of said county.
Whereas, judgment against - - - for the sum of
- - - and - - - costs, lawful money of the United
States, was recovered the - - day of - - - before
the undersigned, one of the justices of the peace in
and for said county, at the suit of
. These
are therefore in the name of the United States of
America, to command you to levy distress, on the
goods and chattels of the said ---texcepting such
as the law exempts) and to make sale thereof according to law in such cases made and provided, to
the amount of said sums, together with thirty-seven
and a half cents for this execution. and the same return to me within thirty days.
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Given under my hand this -

day of - - 18-.
J. K., Justice.

Where security has been given for stay of execution Acainst Icearion the judgment against the principal and security:-tr.
TERRITORY OF IOWA, - - - county, ss.
To any constable in said county.
Whereas, judgment against - - - for the sum of
- - - and - - - costs, lawful money of the United
States, was recovered the - - - day of - - - 18before the undersigned, a justice of the peace in and
for the said county, at the suit of - - ' - - - . And
whereas - - - on the - - - day of - - - in the
year aforesaid became security to pay the said judgment with interest on the same, in - - months from
the date of the judgment aforesaid, agreeably to law,
in the payment of which the said - - - have failed.
These are therefore in the name, &c. (as in common form.)
A WRIT OF ATTACHMENT.
TERRITORY OF IOWA, - - - county, ss.
To any constable of said county.
In the name of the United States of America, you Writ of attacbare commanded to attach C. D. by all and singular ment.
his goods, chattels, moneys, effects, and credits, or so
much thereof as shall be sufficient to satisfy the sum
of
(the sum sworn to) with interests and costs
of suit, in whosesoever hands or possession the same
may be found in your county, and so provide, that
the goods and chattels so attached, may be subject
to further proceedings thereon, as the law requires;
and also to summons the said C. D. if to be found, to
be and appear before me at my office, in the town of
- - - on the - - day of - - 18- to answer unto
- - - plaintiff; and also that you summon as garnishees all such persons found in your county, as
may be directed by the plaintiff or his agent to appear before the said justice at the time and place
aforesaid, to answer such interrogatories as the
justice may propound, and have you then and there
this writ.
Given under my hand this -.-- day of - - 18·-.
O. P., Justice.
ApPROVED, January ~l, 1839.
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LAWS AND JOURNALS.
AN ACT reeulatlq tbe publi~atioD aDd dlatrlbutioD of tbe laws aDd iou, oall of tbe Lecilialhe Allembl, of tbe Territor, of Iowa.

SEC. 1. Be it enacted by the Council and H(}f.IM of
That it shall
Territory to
the acts and
joint resolutions passed at the present session of the
Legislative Assembly as soon as possible, and as
early as convenient to furnish the Territorial printer
with true copies of the said acts and joint resolutions, together with the index and marginal notes
thereto, who shall thereupon proceed, without delay,
I.OOO~oplea to agreeably to his contract, to print two thousand
bepriDted.
copies of the laws, to which shall be added joint
resolutions, also the local acts passed by the Legislative Assembly as hereinafter mentioned, and when
so printed, they shall by him be put up in half binding, and called "The Statute Laws of the Territory
Wbat lball be of Iowa." And there shall be prefixed to the volprefixed to tbe ume of the acts a complete table of contents, the
a~ta.
declaration of independence, articles of confederation and perpetual union, constitution of the United
States, With the amendments thereto, the ordinance
of congress, July 1R, 1787, and the organic law, entitled, "An act to divide the Territory of Wisconsin.
and to establish the Territorial Government of
Iowa," approved, June 12, 183H.
SEC. 2. So soon as the said printing shall be comCertlfi~ate to
priDter OD de- pleted, and the copies delivered to the Secretary of
li"er, of tbe
the Territory, he shall give to said printer a certifi~oplea.
cate containing a detailed account of all the printing
done by the said printer, together with the total
amount due for the same, which shall be a sufficient
voucher for said Secretary to audit and pay the
same out of any money in the treasury not otherwise
appropriated.
To beleDt iDto
SEC. 3. The Secretary of the Territory is hereby
tbeseveral
required to contract with some suitable person, or
~oUDtlea.
persons. immediately after the printing in this act
authorised to be done is completed, to convey and
deliver the seyeral volumes of the aforesaid acts,
joint resolutions. and journals. to the clerk of the
board of county commissioners, and take a receipt
of the several clerks of the boards of county commissioners, who are authorised to receive the acts
and journals aforesaid, setting forth that the proper

La.. to be pre- B6p1'e8entati'1J88 of tM Territory of loUJa.
puedfor pub- be the duty of the Secretary of the
lI"tloD.
make an index and marginal notes to
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number of volumes of the acts and journals have
been delivered in good order.
SEC. 4. It shall be the duty of the Secretary of the Secretar, to
Territory to superintend the printing, in such man- laperlatead
ner as he may conceive most conducive to the public prlatlq.
good, the acts and joint resolutions of the Legislative Assembly, and to correct the same by the
enrolled bills in his office, and, when the printlOg of
the same shall be finished, to certify the fact of his
having compared and found the same correct; which
certificate shall be signed and dated by the Secretary, and annexed in print to the volumes of the
acts and joint resolutions as aforesaid; and the volumes containing the acts of a general and public
nature shall be arranged under their proper heads,
in alphabetical order, according to their subject
matter.
SEC. 5. The other statute laws, not disposed of as No.ofcopllllto
aforesaid, shall be distributed as follows, to wit: elCb coaat,.
To the counties of Lee, Van Buren, Henry, Des
Moines, and Du Buque, each one hundred copies.
To the counties of Scott, Jackson, Muscatine, Louisa,
and Cedar, each seventy-five copies. To the counties of Clayton, Clinton, Jones, Johnson, Linn, Jefferson, and Slaughter, each sixty copies. And all
counties attached for judicial purposes, twenty
copies, to be deposited in the clerk's office of the
counties to which they are attached.
SEC. 6. It shall further be the duty of the said Cop, to Ibe
Secretary of the Territory to deliver, or cause to be GoyetQOr,
delivered, one copy of the aforesaid laws to each of jadpi, a:c.
the following named persons, to wit: the Governor
of the territory, Judges of the Supreme court, Attorney General, and District Court of the United
States, for said Territory.
SEC. 7. It shall be the duty of the printer, author-Prlatlqaad
ized to print the journals of the House of Repre-dlltrlbatloaof
sentatives, to print, under the direction of the chief tbe joarull.
clerk, three hundred copies, and it shall be the duty
of the printer, authorized to print the journal of the
Council, to print, under the direction of the Secretary of the Council, one hundred and fifty copies,
which shall be distributed in equal proportions
among the members of their respective houses, that
is, to the members of each house its own journals;
which said journals shall be delivered to the clerks
of the several boards of county commissioners in
the same way, time and place, that the aforesaid
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volumes of the acts are to be delivered, and the said
clerks, on receipt thereof, shall deliver the same to
the members for whom they are intended; and the
Secretary of the Territory shall carefully reserve
Copielo' laws and file away, in his office, all the volumes of the
and jourDal~ to statute laws and special acts, by this act directed to
be relerved. be printed, together with forty copies of the journals
of the House of Representatives, and twenty copies
of the journals of the Council, not otherwise disposed
of by this act, to be disposed of by the Le~islative
Assembly as future circumstances may reqUIre.
To wbom tbe
SEC. 8. It shall be the duty of the clerks of the
lawl sball be boards of county commissioners of the several
diltributed. counties in this Territory, upon application, to deliver to the different civil officers of his county,
allowing each one copy of the statute laws, to wi"t:
to every member of the Council and House of Representatives of the present Legislative Assembly, to
the judge of probate, each recorder, public administrator, county commissioner, sheriff, coroner, each
justice of the peace, county treasurer, county surveyor, each clerk of the district court, and clerk of
the county commissioners, mayor of any incorporated city, and to all militia officers above the
rank of lieutenant, three copies for the use of the
district court, grand jury, and bar, and the surplus
copies, if any, shall be by said clerk carefully filed
in his office, and kept to be distributed as may be
hereafter directed by law; and upon the delivery of
the cory of the laws, as aforesaid, it shall be the
Clerks to take duty 0 the clerk aforesaid to take a receipt for the
receipts.
same from such person, and file the same in his
office, and in no case shall any person be entitled to
more than one copy, although he may hold several
offices.
Wben tbe vol· SEC. 9. Upon the expiration of the term of seram.., tbul de- vice, resignation, or removal from office, of any
Uveredt°fti
county officer, it shall be his duty to return to the
coaatyo
cera, CIer k 0 f t.e
h county commiSSIoners,.
..
Ofor t h e use 0 fh'IS
to be retarned.
successor \0 office, the copy or copIes of the laws of
this Territory received by him in pursuance of this
act, and in case of the death of any such officer, the
said coPy or copies of the laws shall be returned as
aforesaId by his executors or administrators. If any
such officer, his executors or administrators, shall
refuse or neglect, for the space of three months after
the happening of such vacancy as aforesaid, to return the said copy or copies of the laws to the clerk
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of the said county commissioners as aforesaid. it
shall then be the duty of said clerk to sue for the
same. before any justice of the peace in said county.
and he shall recover. for the use of said county. the
sum of five dollars for each copy so detained. with
costs of suit. No person. however. while he continues to hold any office which entitles its incumbent
to a copy of the laws as aforesaid. shall be required
to return his copy of the same as aforesaid.
SEC. 10. That the Secretary of the Territory be Naturalization
and he is hereby required to furnish the public lawa to be
printer with a copy of all the acts of Congress. now printed.
In force. relative to the naturalization of aliens. as
soon as practicable. and that it shall be the duty of
the printer aforesaid to publish the same. as an appendix. with the statutes of a public nature of the
present Legislative Assembly.
SEC. 1). This act shall take effect and be in force
from and after its passage.
ApPROVED. January 21, 1839.

LEGISLATIVE ASSEMBLY.
AN ACT to district tbe Territory of Iowa Into electoral dl.trleta. and to
apportion tbe Repreaentatives of eacb.
SEC. 1. Be it enacted by tM (Jo-",ncil and HQU86 of
Represen.tatiV68 of tM Territory of iuwa, That the Flntdistrict.
counties of Du Buque. Clayton, Fayette, Delaware,
and Buchanan, shall form the first electoral district,
and shall be entitled to three members of the House
of Representatives; the county of Jackson shall form
the second electoral district, and shall be entitled to Second di ...
one member of the House of Representatives; the trlct.
counties of Clinton and Scott shall form the third Thlrddiatrict.
electoral district, and shall be entitled to two members of the House of Representatives; the counties
of Muscatine, Johnson, and Keokuck, shall form the
fourth electoral district. and shall be entitled to two Fourtb district.
members of the House of Representatives; the
counties of Cedar. Linn, Jones, and Benton, shall
form the fifth electoral district, and shall be entitled Flltb district.
to one member of the House of Representatives; the
counties of Louisa and Slaughter shall form the sixth Slxtb district.
electoral district. and shall be entitled to two members of the House of Representatives; the counties
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Se~elltbdJa.

of Henry and Jefferson shall form the seventh electoral district, and shall be entitled to three members
of the House of Representatives; the county of Van
E~btbdlltrlct. Buren shall form the eighth electoral district, and
shall be entitled to three members of the House of
Nllltb diltrict. Representatives; the county of Lee shall form the
ninth electoral district, and shall be entitled to four
members of the House or Representatives; the
Teatbdiltrlct. county of Des Moines shall form the tenth electoral
district, and shall be entitled to five members of the
House of Representatives.
ApPROVED, January 21, 1839.
trlct.

LEGISLATIVE ASSEMBLY.
AN ACT fixlq tbe time for tbe armoal meatiq of tbe LeP.lati~e
Allembl,.
SEC. 1. B6 it 6NICt8d by tM Oouncil and HOUM of
To meet 011 the Repre8entatiwB OJ eM Territory oj IfYUJa, That the
firat Mooda,lll Legislative Assembly shall commence its session,
No,ember.
annually, on the first Monday in November, in each
year.
Nellt meetiq
SEC. 2. That the next meeting of the Legislature
at Burlincioll. shall be held in the city of Burlington, in Des Moines
county.
.
ApPROVED, January 23,1839.

LEGISLATIVE ASSEMBLY.
AN ACT to autborize tbe Go.emor to call a Special Le,lllati,. Aaaembl,.
SEC. 1. B6 it enacted by eM Council and HOUIJ6 of
Goverllorma, R~ive8 of eM T67"I'itory of IfYlDo, That the
call a special GOvernor of this Territory is hereby authorized and
aealloo.
empowered to call a special session of the Legislative
Assembly, at any time when he may deem the same
expedient and proper.
SEC. 2. This act to be in force from and after its
passage.
ApPROVED, January 25,1839.
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LIMITATION OF ACTIONS.
AN ACT for

tbe IImltatioD of ICtlOU, aad for uoidlae yexatioul law IUItS.

SEC. 1. Be it enactMJ bfl the Oouncil and 1l0U8e of
Rel're86'ntativuofthe T6'ITito-I"JIoJ IOtM, That all actions LlmltatloD of

of trespass, detinue, trover, and replevin, for taking letloDs of tr.·
away goods and chattels, all actions for the arrear- tP Ul• ~"',",
.
royer, ...c.
· an d a II actions
ages 0 f rent, d ue on a paro1e d emlse,
of account, and upon the case, except actions for
slander, and malicious prosecutions, and such actions
as concern the trade of merchandise between merchant and merchant, their factors or agents, shall be
commenced within five years next after the cause of
action shall have accrued, and not after.
SEC. 2. That all actions of trespass for assault and AUlult, blttebattery, wounding and imprisonment, or any of them, rr, &tc.
shall be commenced within two years next after the
cause of such action shall have accrued, and not after.
SEC. 3. That every action on the case for slanderous SlaDdOlrOIll
words, shall be commenced within one year next worda, aad mi'
after the words spoken, and not after; and every IIcloulprolecu,
. for ma I'ICIOUS
.
. s h a II be commence d tIOD.
action
prosecution
within two years next after the cause of action shall
have accrued, and not after.
SEC. i. That every action of debt, or covenant for Debt or coverent, or arrearages of rent, founded upon any lease, DaDI for reDt,
under lease, or every action of deDt, on account &e.
founded upon any single or penal bill, promissory
note, or writing obligatory. for the direct payment
of money. or the delivery of property, or the performance of covenants. or upon any award. under the
hands and seals of arbitrators, for the payment of
money only. shall be commenced within six years
after the cause of such action shall have accrued. and
not after; but if any payment shall have been made
on any such lease, single bond. or penal bill. promissory note, writin~ obligatory, or award. within or
after the said penod of six years. then an action instituted on such lease,single or penal bill. promissory
note. writing obligatory, or award, within six years
after such payment. shall. be good and effectual in
law. and not after.
SEC. 5 That judgment in any court of record in ]aqmeDtlrethis Territory may be revived by BCire facia8. or an Ylved.
action of debt may be brought thereon within twenty
years next after the date of such judgment, and not
after.
44
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SEC. 6. That no person, who now hath, or hereafter
may have, any right of entry into any lands, tenements, or hereditaments, shall make an entry but
within twenty years next after such right shall have
accrued, and such person shall be barred from any
entry afterwards.
CertaiD actioDs
SEC. 7. That every real, possessory, ancestral, or
10. b~ broucht mixed action, or writ of right. brought for the rewltb'D t .. eDty covery of any lands, tenements, or hereditaments,
yean.
shall be brought within twenty years next after the
right or title thereto or cause of such action accrued,
and not after: Provided, That in all the foregoing
cases in this act mentioned, where the person or persons who shall have right of entry, title, or cause of
action. is, are, or shall be at the time of such right of
entry. title. or cause of action, under the age of twentyone years, insane, or beyond the limits of this T.erritory, or jt1'ln6 cot'ert, such person or persons may make
such entry, or institute such action, so that the same
may be done within such time as is within the different sections of this act limited, after his or her becoming of full age, sane,ferM aok, or coming within
this Territory.
Ablence DOt to
SEC. fl. That if any person or persons against whom
beaccouDtediD there is or shall be any cause of action as is specicertaiD cases. fied in the preceding sections of this act', except real
or possessory actions, shall be out of this Territory
at the time of the cause of such action accruing, or
any time during which a suit might be sustained on
such cause of action, then the person or persons,
who shall be entitled to such action, shall be at
liberty to bring the same against such person or persons after his. her, or their return to this Territory,
and the time of such person's absence shall not be
accounted or taken as a part of the time limited by
this act.
Effect of reverSEC. 9. That if in any of the said actions, specified
salofjudcmeDI in any of the preceding sections of this act, judgODwrltoferror. ment be given for the plaintiff, and the same be re&c.
versed by a writ of error, or upon appeal. unless a
verdict pass for the plaintiff, and upon matter alleged
in arrest of judgment, the judgment be given against
the plaintiff; or if the plaintiff be non-suited, then,
if the time limited for bringing such action shall
have expired during the pendency of such suit, the
said plamtiff, his or her heirs, executors. or administrators, as the case shall require, may commence a
Rlgbt ofeDlrJ
barred after 20
years.
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new action, within one year after such judgment is
reversed, or given against the plaintiff, and not after.
ApPROVED, January 25, 1839.

MECHANICS.
AN

ACT relative to Mechanics'lu1&8, ad for other purposes.

SEC. 1. Be it enacted by tlte Oouneu and HOllie of
Rep'rellentatives of tlte Territory of Im()(l. That in all L'~n on build·
cases hereafter, where any contract shall be madeingandlotfor
between the proprietor or proprietors of any tract of material. anel
land or town lot on the one part, and any person labof.
or persons on the other part, for the erecting or repairing any house, or other building, mill or machinery of any description whatever, or their appurtenances, or for furnishing labor or materials for the
purposes aforesaid, and every other person who may
have furnished materials which may have been used
in the construction of such house, building or mill,
by special agreement, the person or persons who
shall, in pursuance of such contract, have furnished
labor or materials for such purpose, or who shall
have furnished such materials as aforesaid, shall respectively have a lien, to secure the payment of the
same, upon such house, or other building, mill, or
machinery, and on the lot or tract of land on which
the same shall be erected.
SEC. ~. When any person or persons shall wish to Wben action to
avail himself, herself, or themselves, of the benefit of be commenced.
such lien, he, she, or they shall commence his, her,
or their action in any court having jurisdiction of the
same, within six months from the time payment
should have been made, by virtue of any such contract by which such lien shall have been claimed.
And if such suit be commenced in the district court, Bill Of petition
it shall be by bill or petition, describing, with com- to be filed.
mon certainty, the tract of land, town lot, building,
mill, or machinery, upon which said lien is intended
to be made to operate, and also the nature of the
contract or indebtedness, with a bill of particulars of Particulars 01
his account; which bill or petition shall be filed in tbe account.
the clerk's office of the proper county, and docketed
by the clerk on the common law aprearance docket.
The courts, trying such causes, shal be governed by
the same rules of evidence that are now observed in
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suits at law, and give judgment according to the
justice and equity of the case.
Special ell8CU'
SEC. 3. The clerk of the court, when judgment
lloa to be
has been had under the provisions of this act. on
Issued.
application, shall issue a special execution. directed
to the sheriff of the proper county, describing the
property upon which saId lu'" is made to operate,
and out of which said judgment and costs are to be
collected, or so much thereof as said property will
bring; and no other property of the saId defendant.
in any suit as aforesaid, shall be bound for the payment of such judgment, unless the claimant shall
hold collateral security for the payment of the same.
ProceedlaJl
Ssc. 4. Any person or persons, wishing to avail
before a ju.tlee himself, herself, or themselves, of the benefit of the
ofdtbetpeblaeet lien under this act, by suit before a justice of the
un er .ac. peace, sa,
h II upon t he commencement 0 f suc h SUit.
.
file an account setting forth. with common certainty.
the property upon which said lien is intended to be
made to operate, and whether it is for work and
labor done, or materials furnished; and upon the triaJ
of said cause, the justice of the peace. trying the
same, shall hear the proof, and if it shall appear that
the defendant in such cause is indebted to the
plaintiff. he shall give judgment for the amount so
due. and, on application of the plaintiff, said justice
of the peace shall give a transcript of the judgment.
and certify the same to be for work and labor done.
or materials furnished (as the case may be). and also
a description of the property subject to such lien;
which transcript and certificate shall be filed in the
clerk's office of the proper county in which said
judgment shall have been rendered. and. when filed.
it shall have the same effect as a judgment of the
district court, and execution shall issue in the same
manner. and have the same effect. as an execution
issued upon a judgment rendered in the district
Right of apo
court under this act: Provided. That either of the
peal.
parties. in such suit, shall have the same right to appeal that is. or hereafter may be, allowed from the
Judgment of justices of the peace in other cases.
Benefit of the
SSC. 5. And it is further provided by this act,
aetellteaded to that when any person is employed to work on minp~rs:. em· I eral ground, where mineral is found. he shall have
:e~~1 wr:~:: all th.e benefit o.f this ac~. and shall have a lien. on a
sufficIent quantity of mlOeral, on the lot where he
may be employed, to pay him for any just demand
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which he may have, in consequence of labor that he
may have performed on the same.
SEC. 6. All acts, and parts of acts, coming within RepealiDg
the purview of this act, are hereby repealed. This ciaule.
act to take effect from and after its passage.
ApPROVED, December 17, 1838.

MILITIA.
AN

ACT to orgaDize. discipline. and eO'lerD the Militia of tbls T"rritory.

SEC. 1. Be it ervr.cted by tM Oouncil a.nd House oj
Repr68entatives oj tM Tt1"1'itvry of ]0'IIJa, That imme- Militia bow to
diately after the passage of this act, the militia of be arranged.
this territory shall be arranged into divisions, brigades, re~iments, battalions, and companies. It
shall consIst of infantry or district companies, light
infantry, riflemen, artillery men, and oragoons or
mounted riflemen. There shall be three divisions, Division
as follows, viz: The counties of Lee, Van Buren,
Jefferson, Henry, and Des Moines, shall form the
first division. The counties of Louisa. Slaughter.
Keokuck. Johnson, Linn. Cedar, Scott. and Muscatine, shall form the second division. And the counties of Clinton, Jones, Jackson, Du Buque, Clayton,
Delaware, Fayette, Buchanan, and Benton, shall
form the third division. A division shall consist of
not less than two, nor more than three brigades; a
brigade shall consist of not less than two, nor more
than five regiments; a regiment shall consist of not
less than five, nor more than ten companies, two of
which shall be light infantry or riflemen; each company shall consist of not less than thirty, nor more
than one hundred men, exclusive of commissioned
officers.
.
SEC. 2. That whenever a county or district of Detached dis"
country is distant. or so detached that in the opinion trlds may form
of the Governor it would be inconvenient for the :e~arate batpersons residing therein to belong to an organized a ODS.
regiment, they shall be organized as a separate battalion, under the command of a major, and be subject to the same rules and regulations in all respects
that regiments are subject to.
SEC. 3. That to a division there shall be one Officer•.
major-general; to a brigade one brigadier-general;
to a regiment one colonel, one lieutenant-colonel,
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and one major; to a company of infantry, Ii~ht infantry, and riflemen, there shall be one captam, one
first lieutenant, and one second lieutenant; to a
company of artillery men, and dragoon or mounted
riflemen, there shall be one captain, one first lieutenant, one second lieutenant. and one third 1ieutenant. All commissioned officers (except those of
the light infantry and rifle corps), and staff officers.
shall be clothed, armed, and accoutred as the commander-in-chief may direct.
Goy. & CounSEC. 4. That the Governor, with the advice and
cil to appoint consent of the Legislative Council, shall appoint
them.
and commission all the officers provided for in the
preceding section.
Aids.
SEC. 5. That the commander-in-chief may appoint, during his pleasure, four aids, with the rank
of colonel; a major-general may appoint, during his
pleasure, two aids, with the rank of major; a brigaaier general may appoint, during his pleasure, one
AdjutantGen' aid, with the rank of captain.
The Governor shall
eral. &c.
appoint and commission one adjutant general, one
commissary general, and one quarter-master general,
each with the rank of brigadier general, and to each
brigade a brigade inspector, with the rank of major.
Appointmentl The commandant of each regiment, and separate
in elch regt.
battalion, shall appoint, during his pleasure, one adjutant, one quarter-master, and one pay-master, each
with the rank of lieutenant, also one surgeon, and
one surgeon's mate, one drum major, one fife major,
and one ser:geant major. The captain or commanding officer of each company shall appoint, during
his pleasure, four sergeants, one of whom shall be
c!erk of the company, four corporals, and two musicians.
SEC. 6. That the captain or commanding officer
Who shan be
enrolled.
of each infantry or district company shall, by his
clerk, enroll all free white male persons, between
the ages of eighteen and forty-five years, residing,
or from time to time coming to reside, within the
bounds of his beat or company district, except such
as are hereinafter excepted.
Didsionsand
SEC. 7. That the commander-in-chief shall have
brigades may power and authority to increase or diminish the
be increased or number of divisions and brigades and to alter and
diminished.
arrange the boundaries thereof, and to divide, annex,
and consolidate them as he may from time to time
deem necessary, havin~ regard however to the provisions of the first section of this act. And in like

Digitized by

Google

manner the brigadier general may, with the appro- Bounds of rebat ion of the major general, divide, annex, or alter I'lmenta. &c..
the bounds of any of the regiments, or separate may be altered.
battalions, under his command, and the commanding
officer of a regiment, or se{>arate battalion, with the
approbation of the brigadier general, mar divide,
annex, or alter the bounds of the compames under
his command.
SEC. 8. That there shall be within each brigade Artillery and
district, and attached to said brigade, one companydraroons.
of artillery, and one company of dragoons or
mounted riflemen, to be composed of volunteers;
they shall be organized, clothed, armed, and accoutred in all respects as such corps in the service
of the United States are, unless the commander-inchief shall otherwise direct. There shall be within
each regimental district, and attached to said regiment, two companies of light infantry or riflemen; Lirht Infantry
they shall be composed of volunteers, and the light nr riflemen.
infantry shall be organized, clothed, armed, and
equipped as the infantry in the army of the United
States are for the time being, unless the brigadier
general shall otherwise order and direct. The riflemen shall be clothed, armed, and equipped as the
brigadier general may direct.
SEC. ~. That the militia, for the purpose of improv- When militia
ing in martial exercise, shall rendezvous by companies torcndezvous.
in their respective districts, on the first Saturdays in
the months of May and September, in each year, at
ten o'clock in the forenoon of said days,. The {>Iace
of meeting shall be designated by the captain or
commanding officer, by putting up, or causing to be
put up, at least four written or printed advertisements, in the most public places In his district, ten
days before the day of meeting. Ca{>tains or commanding officers of volunteer compaOles shall in like
manner, give notice of the place of the meeting of
their respective companies twelve days previous to
said day.
SEC. io. That on the last Saturday of the month Wben compaof August, in every year, the colonel or command- ny and staff
ing officer of each regiment. and separate battalion, officers to ren·
. d a d verbsements put up dezvous.
h II b y wntten
sa,
or pnnte
or distributed, fifteen days bdore said day, call out
all company and staff officers under his command
to rendezvous at some convenient and suitable
place, where they shall be formed and drilled in
company order by the commandant. And at said
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rendezvous the commandant shall give to the officers public notice of the ~lace where the regiment
or battalion shall meet, which place shall be within
his district, and the time as follows, viz: the first
regiment, or the one lowest in number in each brigade, shall meet at ten o'clock in the forenoon, on
the first Monday in October, and the next lowest in
number shall meet on the next day, and so on, in
numerical order, until all shall have met. The captain or commanding officers of companies shall
then, within proper time, give notice of the intended
regimental or battalion parade, in the same manner
as they are directed by the preceding section to do
WbeD to asin case of company rendezvous. Each regiment.
semble for drill and separate battalion, shall assemble in the month
aDd parade_
of October, as aforesaid, for the purpose of drill and
parade, at such place as the commandant may appoint
HowloDr mi- and direct. And at such drill and parade as many
litia ma, be
evolutions shall be performed as circumstances and
kept ODder
the nature of the case will permit. Prwided, That
arms.
at the parades provided for by this and the preceding sections, the militia shall not be kept under
arms longer than three hours at anyone tIme.
Rlfles.&c •• to
SEC. 11. That it shall be the duty of every nonbe ID good or- commissioned officer and private. who owns a rifle,
der.
musket, or fire-lock, to appear with it in good order
at every parade.
Books of IDSEC. 1~. That in order to ensure uniformity in the
ItroctloDto be organization. discipline, and government of the miliprovided.
tia of this Territory, it shall be the duty of the commander-in-chief from time to time to provide, at the
expense of the Territory, such books of instruction
as are or may be prescribed for the use of the army
or militia of the United States, and furnish each
commissioned officer with a copy. And each officer
shall preserve and keep said book or books in good
Militia to be order, and hand them over to his successor in office.
reyiewed.
SEC. 13. That the commander-in-chief, or the major general, may review the militia at his pleasure.
It shall be the duty of the brigadier generals to
review at least one regiment, under their respective
commands. every year.
SEC. 14. That it shall be the duty of the brigade
Dotles of
brirade iD'
inspectors to attend to the regimental and battalion
spector ••
parades of the militia, composing the brigade to
which they respectively belong, during the time of
their being under arms, to inspect the arms and
accoutrements of the different corps, superintend

Notice of rer!meDtal meetInp.
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their exercise and manceuvres, and to see that the
same system of discipline is uniformly used by every
officer in the brigade, and that it be the same which
is used for the time being in similar corps in the army
of the United States, or such as is directed to be
used in the militia by the government of the United
States. And it shall be the duty of the brigade
inspectors to attend particularly to the dress, arms,
and accoutrements of the volunteer companies, and
also to the horse and equipments of the dragoons or
mounted riflemen. The brigade inspectors shall,
one month previous to the meeting of the Legislative
Assembly, make full and complete returns to the
adjutant-general of the actual condition of the arms
and accoutrements of the several corps, and of every
other thing which in his judgment may relate to the
government and the general advancement of good
order and military discipline. Each brigade in- Tbelr pay.
spector shall be allowed the sum of eight dollars for
each regiment,or separate battalion, by him inspected
and returned agreeably to this section, and twenty
dollars additional, in full, for defraying travelling
and contingent expenses, which shall be paid out of
any money in the Territorial Treasury not otherwise
appropriated.
. .
SEC. 15. That the commissary general shall, under Arm. and ac·
the order of the commander-in-chief, have the cus- coutrement8.
tody and direction of all arms belonging to this
Territory, and shall annually report to the commander-in-chief, and Legislative Assembly, the condition of the same. He shall, under the orders of
the Governor, lend the arms and accoutrements to
the officers of any volunteer company having twenty
men in uniform. It shall be hiS duty to take the
bond of the officers, with sufficient security, for the
preservation and prompt return of said arms and
accoutrements, when called for. And in order to
enable the commissary general to comply with this
section, it shall be the duty of the captain or commanding officer of each company, which shall have
obtained arms and accoutrements as aforesaid, to
report to him annually, or oftener if required, the
exact condition of said arms and accoutrements.
SEC. 16. That the captain or commanding officer When comof each comrany of mfantry, light infantry, and mandlqofliriflemen, shal annually, six weeks before the annual cerlofcompameeting of the Legislative Assembly, make a full ::!~ate
and complete return, to the colonel or commandant
46
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of the regiment or battalion to which he belongs, of
the names of all the officers, non-commissioned
officers, musicians, and privates, belon~ing to his
company, also the dates of the commIssions, and
place of residence of the officers, the number and
kind of arms and accoutrements belonl{ing to, or in
the possession of, the members of hIS company.
The captains of the companies of artillery, and
dragoons or mounted riflemen, shall, at the same
time. make similar returns to the adjutant general.
SEC. 17. That the colonels or commandants of
Wbencom·
mandantlof regiments and separate battalions, on receiving the
regiment. to annual returns from the captains. shall, one month
mate returnl.
previous to the annual meeting of the Legislative
Assembly, consolidate them, and make a return
thereof to the adjutant general. They shall also, at
the same time, give a local description and the
bounds of each company district com'posing the regimental or separate battalion distrIct which they
command.
Returns to be
SEC. 18. That the adjutant general shall receive,
file~ by the
and file in his office, all returns directed by law to be
Ad)utant Gen· sent to him; he shall enter in a book, to be kept for
eral.
that purpose, a local description of the companies,
regiments. brigades, and divisions; he shall keep a
roster of the officers of the militia, containing their
names, dates of commissions, their rank, and corps
to which they belong, also the division, brigade. regiment, and company to which they are attached. He
When and to shall annually, previous to the meeting of the Legiswhom hi. reo lative Assembly, make a return to the commandertUrDS to be
in-chief, and forward a duplicate thereof to the
made.
President of the United States; said return shall
show the strength and condition of the different
corps, and the number and quality of the arms and accoutrements. The adjutant general shall be allowed
His par.
and paid one hundred and fifty dollars, annually, for
book stationery, and in full for all his services as
such, payable quarterly out of any money in the
Territorial Treasury not otherwise appropriated.
Fine. to be 1m· SEC. 19. That if any commandant of a regiment,
poled for ne- separate battalion, or company, shall refuse or negelect or refuI.llect to give the proper notice for calling out the
to perform
the ml·1··
. db y t h e 9t h
duties
required
Itla un d er h·IS com man d ,as requIre
and 10th sections of this act, he shall be tried by a
court-martial, and fined at the discretion of the court
in a sum not exceeding twenty dollars. And.every
person, subject to do duty under the provisions of
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this act, who shall be absent, except in case of the
sickness of himself or family, or, if present, shall refuse or neglect to answer to his name, and to do
duty, or who shall leave his post or quit the ranks
without leave, shall be tried by a court martial, and
fined, if a colonel, not more than twenty dollars, nor
less than five dollars; if a lieutenant colonel, or
major, not more than fifteen dollars, nor less than
five dollars; if a captain, not more than ten dollars,
nor less than five dollars; if a lieutenant, not more
than six dollars, nor less than three dollars; if a noncommissioned officer, musician, or private, not more
than three dollars, nor less than two dollars. That
every commissioned officer, who shall be ~uilty of
disobedience of orders, neglect of duty, disrespect
towards a superior officer, or any other unofficer-like
conduct, shall be arrested and tried by a court
martial, and fined in any sum not exceedinl{ one
hundred dollars, and may be suspended or cashiered,
at the discretion of the court martial. If a noncommissioned officer, musician, or private, shall be
guilty of disobedience to orders, or disrespect to
an officer, during the course of the hours of parade,
he shall be arrested and kept under guard during the
balance of the three hours, and afterwards tried by
a court martial, and fined not less than five dollars,
nor more than twenty dollars. If any person, And for apwhether officer, non-commissioned officer, or private, pearing on paor whether belonging to the militia of this Territory rade ludicrous·
or not, s h a 11 appear at any parad e, wearmg
any per- I)' attired. &c.
sonal disguise or other unusual or ludicrous article
of dress, or any arms, weapons, or other implements,
not required by law, and calculated to excite ridicule, or to interrupt the orderly and peaceable discharge of duty by those under arms, he shall be arrested and kept under guard the balance of the three
hours of parade, and be tried by a court martial, and
fined not more than twenty dollars, nor less than five
dollars.
SEC. 20. That the colonel or commanding officer Towbom Ust
shall, on the day of the regimental or battalion of absentees
parade, make a list of the field officers, staff officers, ~:t:V:::::J
and company officers, who are absent withQut spe- ed.
cial leave. and also a list of those (if any) who have
been guilty of any offence mentioned in the preceding section, and he shall, within ten days thereafter,
forward the list, with the charges and specifications,
to the brigadier general, unless the brigadier general
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be charged with some offence, in that case the list
and charges and specifications shall be forwarded to
Court martial the major general. The major general, or brigadier
to be detailed. general, on receiving the aforesaid list, shall detail a
court martial to meet at some suitable and convenient place within twenty days thereafter. And such
courts martial shall be constituted, and all their proceedings shall be conducted. as courts martial for
the trial of officers of similar grade are by the rules
and regulations of the army of the United States for
the time bcin~, except only that the members may
Proceediuga to sit without bemg dressed in uniform. The proceed~e SeDt to com. ings of the court shall be immediately transmitted
IU cblef.
to the commander-in-chief for his approval or rejection.
Noo-com. offiSEC. 21. That at each and every parade. either
cer.lllld prl- company, battalion. or regimental. the captain or
Yates abient commanding officer of each company shall keep a
without leave.
correct list of the non-commissioned officers, musilli:c.
cians, and privates. who are absent without special
leave, and on the last parade day. in each and every
Court martial. year, he shall detail a court martial for the trial of
all who shall have been absent as aforesaid. or who
shall have been guilty of any offence in the course
of the current year. Said court martial shall consist
of one commissioned officer. and four privates. the
commissioned officer shall preside. and in case of a
tie he shall decide. The president of a court martial shall have power and authority to swear and examine witnesses. If the commissioned officer be
absent on the day of the court martial. the officer
who detailed the court shall immediately supply the
vacancy, by the appointment of another member of
the company, whether officer or private. And a report of said absence shall be made to the commandant of the regiment. and the absentee shall be tried
by a court martial, and fined in like manner as if he
had been absent on th.e day of the regimental
parade. And if anyone of the privates be absent,
the vacancy shall be immediately filled, and the absentee fined as though he had been absent on a
parade day, without leave and without excuse, but
he may appeal to the colonel of the regiment, who
shall hear the cause and determine it equitably.
Finea. how col- SEC. 22. That it shall be the duty of the pres ilectedRlldap- dent of each and every court martial held under the
plied.
authority of this act. immediately after court rises,
to make out a return to the clerk of the county com-
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missioners' court of the name of each of the persons
fined, and the amount of each fine. The said return
shall be made to the clerk in the county in which
the person fined resides, and the clerk shall include
said fines in the list of taxes, and they shall be collected in the same manner, by the same collectors,
with the same fees and costs, and be applied in the
same manner, as other taxes for county purposes are
for the time being collected and applied.
SEC. 23. That each drum major and fife major Perdllm aI.
shall be allowed and paid two dollars for each day l~wance to mu·
that they are employed on field days and officers, slel _.
drills, and each drummer, fifer, and bugler, shall be
allowed and paid one dollar for each day that they
are employed under the provisions of this act.
SEC. 24
That the field officers of each regiment, Colora and mu.
and the commissioned officers of each company, sleallulru·
shall furnish their respective commands with a stand ~eD:.bt.::sbe
of colors, and the necessary instruments of music. urn I •
Each captai·n shall appoint the most efficient of the
non·commissioned officers color bearer, and the field
officers, on the day of the regimental parade. shall
select the most efficient color bearer on that day.
The commandants of regiments and companies shall
have power and authority to draw on the county
treasurer, of the county in which they respectively
reside, for the amount by them ~xpended in the purchase of colors and instruments of music, and also
for the per diem herein allowed for the pay of
musicians. And the treasurer is hereby authorized
and required to pay it out of any money in the
treasury not otherwise appropriated: Provided, That
a stand of colors for a regiment shall not cost more
than thirty dollars, and a stand for a company not
more than fifteen dollars.
SEC. 25. That it shall be lawful for any commis· MllItla mar be
sioned officer, whenever and as often as any invasion, called out iD
or imminent danger thereof, may come to his knowl- eale of IDva·
edge, to order out the militia, or any part thereof:~:~~:: danger
under his command, for the defence of the Terri.
tory. He shall immediately give notice thereof,
detailing all the circumstances, to the commanderin·chief, and the commander-in·chief shall, on all
occasions which to him may seem to require it, have
full power and authority to call out any portion of
the militia, either by draft, by the acceptance of
volunteers, or EN MASSE.
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PerlOlI& esempted from
milltia duty_

Repeallll&'
claule.

SEC. 26. .£4nd lid it further enacted, That the following designated officers and J?ersons be and they are
hereby exempted from militia duty, viz: The memi
bers of the executive, legislative, and judiciary departments of the Government of the United States.
and their respective officers, all custom house officers and their clerks, all postmasters and mail carriers actually employed in the care and conveyance
of the mail of the United States, all ferrymen on
post roads, the Secretary of the Territory, the members and officers of the Legislative Assembly during
its session and fourteen days before and after each
session, ministers of the gospel of every denomination, who prove to the commandant of the company,
in whose beat or precinct they reside, that they have
been regularly ordained or licensed, and are now in
full communion with their respective churches, and
no others.
SEC. 27. That all laws contrary to the provisions
of this act are hereby re{>ealed, and that this act
take effect from and after Its passage.
ApPROVED, January 4,1839.

MILL DAMS.
AN ACT to authorize Beujamin Nye to build a dam aero •• Pine rlyer_

Authority to
erect adam
IIIId mill. or
other machlner,.

SEC. 1. Be it enacted by the (}ouncil and HO'UIJ6 of
Representatives of tM Territory of /QUJa, That Benjamin Nye, his heirs and assigns, are herebyauthorized and empowered to build a dam across Pine
river, at any point on the north-west quarter of section twenty-one, township seventy-seven, north,
range one, east of the fifth principal meridian. and
to erect mills or other machinery, as they may deem
proper, or in any other manner to make use of the
water power created thereby: Provided. Said dam,
or mills, shall not interfere with the rights of any
individual, or of the United States.
ApPROVED, January 1~, 1839.
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MILL DAMS.
AN ACT to authorize William Meek and Sons to erect a dam acrols tbe
Des Moines river.
SEC. 1. Be it enacted by tM Oouncil and HOU8e of
Rep1'688'ntatiw80J tM T61"rito'JyoJ Iowa. That William Autborlt, to
Meek and Sons be, and they are hereby authorized, construct a
to construct a dam across the Des Moines river, in dam.
Van Buren county, in said Territory. between sections eight and seventeen, in township sixty-eight,
north, range eight, west of the fifth principal meridian; which said dam shall not exceed three feet in
height, above common low water mark, and shall Lock for tb.
contain a convenient lock, not less than one hundred p_ae of
and thirty feet in length. and thirty-five feet in boatl.
width, for the passage of steam, keel, and flat boats,
rafts, and other water craft, provided said water craft
will bear two tons burthen.
SEC. 2. I t shall be the duty of the persons, author- Lock to be
ized in the preceding section of this act to build kept in repair.
said dam, at all times to keep the lock in the same and b;at~ b
il,1 good repair. and they shall, at ~II reasonable ~::;. wit out
times. fass any water craft above mentIOned through,
free 0 toll, without any unnecessary delay. And
any person who shall be unnecessarily detained, shall
be entitled to recover of said owners double the
amount of damages they shall prove to have sustained by reason of such detention
SEC. 3. Any person who shall destroy, or in any- Penally fordewise injure, either said dam, or lock. shall be deemed ~troylnlC or into have committed a trespass and shall be liable lurini dam or
accordingly. And any person who shall wilfully or lock.
maliciously destroy, or injure, said lock or dam, shall
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined treble the amount of damages the owners may have sustained, or be imprisoned, at the discretion of the court.
SEC. i. Nothing herein contained shall authorize Not to enter
the individuals named in this act, their heirs or as- upon or oversigns, to enter upon and flow the lands of any per- ft~twhlantd8
.
f
d
WI ou conson. Without the consent 0 such person; an they lent of owner.
shall remove all such nuisances as may be occasioned Nuisances 10 be
by the erection of said dam, which may endanger removed.
the health of the vicinity.
SEC. 5. The legislature of this Territory (or State) Thil act ma,
may at any time alter or amend this act, so as to pro- be amended.
vide for the navigation of the said river.
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Wbendam
SEC. 6. The dam and lock, specified in the first
and lock to be section of this act, shall be completed within three
completed.
years, from the first day of May next.
SEC. 7. The right of constructing and continuing
Limitation 'of
the act.
the aforesaid dam and lock, across the Des Moines
river, shall be vested in the said Wm. Meek and
Sons, for the term of fifty years, from the first day of
May next. .
SEC. 8. ThIS act to take effect from and after its
passage.
ApPROVED, January 17, 1839.

MILL DAMS.
AN ACT to autborlze HearY Eno and otbers to erect a dRm ncrolS tbe
bea ~I oiaes river.
Autbority to
construct a"
dam.

SEC. 1. Be it enactd by the Oouncil anil HOUIJ6 of
Representatives of the Territory of iowa, That Henry

Eno, George W. Howe, Seth Richards, and their
associates, be and they are hereby authorized to construct a dam across the Des Moines river, in Van
Buren county, in said Territory, at the point between
the towns of North and South Bentonsport; which
said dam shall not exceed three feet, above common
Locklor the low water mark, and shall contain a convenient lock,
pResqe of
not less than one hundred and thirty feet in length,
bORIB.
and thirty-five feet in width, for the passage of steam,
keel, and flat boats, rafts, and other water craft, provided said water craft will bear two tons burthen.
Lock to be
SEC 2. It shall be the duty of the persons, authorkept in repair, ized in the I?receding section of this act to build said
and boatsp..s- dam at all times to keep the lock in the same in good
ed wltbout de!
.
lay.
repair, and they shall, at all times, pass any water craft
above mentioned through, free of toll, without any
unnecessary delay. And any person, who shall be unnecessarily detained, shall be entitred to recover of
said owners double the amount of damages they shall
prove to have sustained by reason of said detention.
Penalty for de- SEC. 3. Any person, who shall destroy, or in anyatroJl1IIr or In- wise injure, either said dam, or lock, shall be deemed
:ur~ dam or to have committed a trespass, and shall be liable
oc:
accordingly. And any person who shall wilfully or
maliciously destroy, or injure, said lock or dam, shall
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined treble the amount of
damages the owners may have sustained, or be imprisoned, at the discretion of the court.
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SEC. 4. Nothing herein contained shall authorize Notto enter
the individuals named in this act, their heirs and upon or oyer'
assigns, to. enter upon or overflow
the lands of any ou
f10w
landl"t ltb
,'
t COnHn
f
0
person, without the consent 0 such person; and they OWDer.
shall remove all such nuisances as may be occasioned NullUlcel to
by the erection of said dam, which may endanger the be remoyed.
health of the vicinity.
SEC. 5. The legislature of this territory (or State) Tblnct may
may at a-IY time alter or amend this act, so as to pro- be amended.
vide for the navigation of the said river.
SEC. 6. The foregoing act shall cease and determine LImitation
at the expiration of fifty years, from its date, unless a tbe act.
future legislature, having the control of the same,
shall otherwise determine: And p1'O'IJided further, Wbendam
That said dam and lock shall be completed in five and lock to be
years, from the passage of this act.
completed.
SEC. 7. And he it further enacted, That the said Meetinl'ma,
Henry Eno, George W. Howe, Seth Richards, and be caUed "Ith·
their associates, may at any time. within one year In one year.
from the passage of this act, call a meeting of said
company, by giving at least six weeks notice, in some
newspaper printed within the Territory, or by posting up written or printed notices in three of the most
public places in said county.
SEC. 8. And said company, when so convened, By,lawI. rules.
may call one of their number to preside, and may IlIId regula·
proceed to enact such by-laws. and rules and regula- tiona.
tions, for the government of said company, as a
majority of them may deem right and proper: Pr0vided, Said by-laws do not conflict with the laws of
the United States, or this Territory.
SEC. 9. All subsequent meetings shall be in such Subsequent
manner, and at such time and place. as a majority of meetinga.
said company shall direct
ApPROVED, January 17, 1839.

0'

MILL DAMS.
AN ACT to autborize Robert WiJIson, hIs hllir. or alllena, to erect a dam
aerol. Skunk rlYer.
SEC. 1. Be it enacted by the Council and

H0U88

of

Rept'6IJIf1I.tatiV68 of the Territory of Iowa, That Robert Autborit, to
Willson, his heirs or assigns, are hereby authorized conltruct a
to construct a dam across Skunk river. in Henry dam.
county, in said Territory, in section twenty-four, in
township seventy-one, north, in range seven, west,
46
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at the seat now occupied by said Robert Willson;
said dam shall contain a convenient lock, not less
than seventy-five feet in length, and firteen feet in
width, for passage of steam, keel, and flat boats, and
rafts, and other water crafts,
Lock to be kept SEC. 2. It shall be the duty of the person, authorIn repair, and ized in the preceding section of this act to build said
boats pasaed dam, at all times to keep the lock in the same in
witbout delay.
good repair, and he shall, at all reasonable times,
pass any water craft above mentioned through, free
of toll, without any unnecessary delay. Any person,
who shall be unnecessarily detaineq, shall be entitled
to recover ot said owner, or owners, double the
amount of damages they shall prove to have sustained by reason of such detention.
Penalty for de· SEC. 3. Any person, who shall destroy, or in anystroylng or in· wise injure, either said dam or lock, shall be deemed
i:~~~ dam or to have committed a trespass, and shall be liable accordingly. And any person, who shall wilfully or
maliciously destroy, or injure, said lock or dam, shall
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined treble the amount of
damages the owner, or owners, may have sustained,
or be imprisoned, at the discretion of the court: Pro·
vided. Such imprisonment does not exceed three
months.
Not to enter
SEC. 4. Nothing herein contained shall authorize
upon or over' the individual named in this act, his heirs or assigns,
f10 w landa
to enter upon and flow the lands of any person, withw lt bou t con·
lent of owners. out the consent of such person; and he shall remove
Nulsancel to all such nuisances as may be occasioned by the erecbe removed. tion of said dam, which may endanger the health of
the vicinity.
Tbis act ma,.
SEC. 5. The legislature of the Territory (or State)
be amended. may at any time alter or amend this act, so as to provide for the navigation or the said river.
ApPROVED, January 10, 1839.
Lock for tbe
passage of
boatl.

MILL DAMS.
AN ACT to autborlze Jobn Carter to erect a dam acrols Big Cedar, In
Jefferson county.

1!Y the Council and House of
o/, the Territory of Im.oa, That John

SEC. 1. Be it enacted

Autbority to
erect a dam.

Re~itJ68

Carter is hereby authorized to erect a dam across Big
Cedar, in Jefferson county, in said Territory, at a
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point on the north-east quarter of section thirtythree, in township No. seventy-one, north, range
nine, west, which dam shall not exceed eight feet
above low water mark.
SEC. 2. Any person, who shall destroy, or in any- Penaityfor dewise injure said dam, shall be deemed to have com- ~troyiq or iamitted a trespass, and shall be liable accordingly; luriqthedam.
and any person, who shall wilfully or maliciously destroyor injure said dam, shall be deemed gUilty of a
misdemeanor, and, on convicti:on thereof, shall be
fined treble the amount of damages the owner may
have sustained, or be imprisoned, at the discretion
of the court.
SEC. 3. Nothing herein contained shall authorize Not to eater
the individual named in this act, his heirs or assigns, upoa aad o~er
to enter upon and flow the lands of any person , with- flow
land, Without coaleat
of
out the consent of such person; and they shall re- owner.
move all such nuisances as may be occasioned by the Nuilaaces to
erection of said dam, which may endanger the health be remond.
of the vicinity.
ApPROVED, January 22,1839.

MILL DAMS.
AN ACT to authorize Hiram C. Smith and - - Cordell to erect a dam
acrou Skuak river.
SEC. 1. Be it enacted by tM Oouncil and Huuae of
Repr6lJ6ntati'IJ68 of the Territory of Iowa, That Hiram Authority to

C. -Smith and - - - Cordell be. and they are hereby ODSt ruct a
authorized to construct a dam across Skunk river, in dam.
Henry county, in said Territory, at a point in section
28, township No. 70, north, range 5, west; which dam
shall not exceed four feet above common low water
mark, and shall contain a convenient lock, not less Lock for the
than one hundred and thirty feet in length, and palsage of
thirty-five feet in width, for the passage of steam, boat•.
keel, and flat boats, rafts, and other water crafts;
P1vYuided, Said water craft will bear two tons burthen:
.And prwided {urtker, That said dam and lock shall Proviso.
be completed within the term of four years from the
passage of this act.
SEC. 2. It shall be the duty of the persons, author- Lock to be
ized In the preceding section of this act to build said kept ia repair.
.
. ed
andwitbout
boatapaad am. at a 11 times
to keep t h e Ioc k',.n goo d repair,
deand they shall. at all reasonable times, pass any lay.
water craft above mentioned through, free of toll,
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without any unnecessary delay; and any person, who
shall be unnecessarily detained, shall be entitled to
recover of the owners double the amount of damages
they shall prove to have sustained by reason of said
detention.
Penally for de· SEC. 3. Any person, who shall destroy, or in anyalroyiog or in- wise injure, either said dam or lock, shall be deemed
juring dam or to ha\'e committed a trespass, and shall be liable
lock.
accordingly; and any person, who shall wilfully or
maliciously destroy <>r injure said lock or dam, shall
be deemed guilty of a misdemeanor, and, on conviction thereof, shall be fined treble the amount of
damages the owner may have sustained, or be imprisoned, at the discretion of the court.
Not 10 enler
SEC. 4. Nothing herein contained shall authorize
upon and over- the individuals named in this act. their heirs and
!~;!:~:n- assigns., to enter upon and flow the lands of any persent of owner. son, Without the consent of such person; and they
Nuisancea to shall remove all such nuisances as may be occasioned
be remoyed. by the erection of said dam, which may endanger
the health of the vicinity.
Tbis acl may
SEC. 5. The legislature of this Territory (or State)
amended.
may at any time alter or amend this act, so as to
provide for the navigation of said river.
ApPROVED, January 23, 1839.

MILLS AND MILLERS.
AN ACT

regulating Mills and }iillers, and for olber purposes.

SEC. 1. Be it enacted by the Oouncil and BOl/,8e of
Owners of land Representatives of the Te'I'ritory of Iowa. That when
00 one side of any person, owning lands on one side of any stream
..
trea~.bow or water course the bed of which wholly or in part
to acq
uIre a tl.
.'
, .
tie 00 the otber belongIng to himself, or herself, and may be desIrous
side.
of building a water grist mill, or saw mill, on such
lands, or to erect any dam across such water course
for that purpose, and shall not own the lands on the
opposite side of such stream or water course, such
Application to person on application to the district court of the
district court. county where the opposite lands may be. may obtain
a writ of ad quod damnum. to be issued. directed, and
Proyiao. al to proceeded on as is hereinafter directed: PI'ovitkd,
notice.
That notice, in writing, of such application be given
four weeks before said application by personal service
on the owner or owners of such lands, his, her, or their
agents, if to be found in the county, and if not, by
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affixing such notice on the court house door of the
county.
SEC. 2. The said writ shall be directed to the Writ. to wbom
sheriff of the county in which the lands to be affected clIrected. OD
thereby may lie commanding him to summon twelve wbom lened.
Dotlce
good an d law fu'I men 0 f the county, to meet upon aDd
OWDerl
&c.to
the lands in such named, on a day therein to be
.
specified. and ten days' notice of the execution of
such writ shall be given by the sheriff to the proprietor of such lands as before directed in the case
of notices. unless the party, his, or her, or their
agents were present in court when such writ was obtained.
SEC. 3. The jury so summoned, when met, shall Jury to be
be sworn and charged by the sheriff impartially, and IWOrD IIDd
to the best of their skill and judgment to view the c~arKe~to
lands in the said writ described, and the lands above :e~:a:da-':'
and below the proposed dam. and ascertain the dam- age.
age as by said writ directed; and shall locate and
set apart, by metes and bounds, so much land as Metel aDd
they shall think necessary for the purpose of erect- bOUDds
ing such dam, not exceeding three acres, having due LlmltadoD.
regard, in such location, to the interest of both
parties. and shall appraise the same at its true value;
also to examine the lands of other persons which
may probably be overflown by the erection of such
dam, and say what damage each owner will sustain
thereby, and whether the dwelling house, out-house. DwelllDK hOUI"
orchard, or garden. of any such owner will be over- el. orcbardl.
flowed, and whether, in their opinion, the health of:a~~DI&
the neighborhood will be injuriously affected by Deut; ~f j;;y
such overflowing; which inquisition shall be made al to IDQuili:
and signed by all the jurors, and returned by the tlOD.
sheriff with the writ to the next term of the court Ret~~D by
whence it issued.
Iber .
SEC. 4. When the inquest aforesaid shall be taken, Notice to OWDthe party obtaining the same shall notify the owner ~r•. to appear
.
d'
h'
...
ID court, aDd
or owners 0 f I an d s mentione 10 suc IDqUlsltlOn'lbowcaule,&c.
whose lands are to be affected by the same, to appear at the district court of the next term therof,
and show cause why leave should not be granted to
build such mill and dam. which notice shall be served
as before directed.
SEC. 5. Any person wishing to build such mill and Wbere tbe
to dam any water course, who may own the land on laDd. OD botb
both sides of such stream, shall make application ~Id~~ II OWDed
as aforesaid to the court of the county where such ~rao~~~e
mill is proposed to be erected. for a writ to examine
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AppllcatloD for
writ. It80bjed.lenlce
aDd return.

IDquest and
ovideDce.

DlscretloD of
the court.
RegulatloDs
and re.trlctions
AcquisltloD
aDd cbaracter
of title.

Limitations.

Wben title to
revert.
ExceptloD.

OperatioD of
this act. al 10
damages.

NOD-c:ompll.
ance aDd

Forfeiture.

What CODltlMea a public
mill.

as aforesaid what lands may be thereby overflowed
and what damage will be sustained by the owner or
owners of such lands, and whether the health of the
neighborhood will be affected by such overflowing;
which writ shall be issued, directed, and returned, as
before prescribed.
SEC. 6. If on such inquest, or other evidence, it
shall appear to the court that the dwelling house of
any proprietor, or any out-house, garden, or orchard,
will be overflowed or the health of the neighborhood impaired, they shall not give leave to erect such
dam; otherwise if the said court shall judge it reasonable, and for the public benefit, they may give
leave, and lay the party applying under such regulations and restrictions in respect to the navigation of
such stream as they shall judge proper.
SEC. 7. If the party applying obtain leave to build
the said dam, he shall, on paying the proprietors of
the lands located, and the damages assessed by the
jury as aforesaid, become seized in fee of the lands
so located, to him, his heirs, and assigns. But if he
shall not, within one year thereafter, begin to build
the said mill and finish it in three years, and afterwards keep it in good repair, for the accommodation
of the public, or in case the said mill or dam be
destroyed, shall not be~in to rebuild in one year after
its destruction, and fimsh it in three years, the said
land shall revert to the former owner and his heirs,
unless at the time of such destruction, the owner of
such mill be an infant, or otherwise disabled in law,
in which case the same time shall be allowed after
such disability is removed.
SEC. 8. The inquest of the jury aforesaid, or the
opinion of the court, shall not bar any r;>rosecution
or action which would otherwise be malOtained in
law had this act never been passed, other than for
such injuries as were foreseen and estimated by the
jury.
SEC. 9. Any person having obtained leave to erect
any dam and mill as aforesaid, who shall neglect to
finish the same within the time aforesaid, or having
erected such mill shall fail to keep it in repair and
running for the accommodation of the public, for
the space aforesaid, at anyone time, shall forfeit all
rights acquired by virtue of this act, or any act of
this Territory.
SEC. 10. All mills now in operation, or which may
hereafter be put in operation, in this Territory, for
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grindin~

wheat, rye, corn, or other grain, and which
shall gnnd for toll, shall be deemed public mills.
SEC. 11. The owner or occupier of every public ReplatioDs of
mill, within this Territory, shall grind the grain .team aDd wa·
brought to his mill as well as the nature and condi- ter mills.
tion of his mill will permit. and in due turn as the
same shall be brought, and may take for the toll, if Rate. of toll.
a water mill, or steam mill, for grinding and bolting
wheat, or rye, one-eighth part; for grinding Indian
corn, oats, barley, and buckwheat, not required to be
bolted, one-seventh part; for grinding malt and chopping all kinds of grain, one eighth part: For an ox Ox, or horse
or a horse mill, for all kinds of grain, one-fourth part: mill., rates of
ProvUUd, If the owner of any such grain, ground at ~II. I
an ox or horse mill, shall furnish team to grind the roy 10.
,
same, with the consent of the owner or occupier of
such mill, the same toll shall be taken as is allowed
for a water or steam mill, and no more.
SEC. 12. It shall be the duty of each and every Duty of millers.
owner and occupier of every public mill, to give due
and punctual attention when his mill shall not be
out of repair, and to aid and assist in loading and
unloading all grain which shall be brought to him MmureaDd
to be ground. And he shall keep, in his mill, an toll di.bes.
accurate half-bushel measure, and an accurate set of
toll dishes, and for a failure to perform any of the
duties required by this act, every owner or occupier
of a public mill shall forfeit and pay the sum of five Forfeiture.
dollars, to the use of any person who will sue for the
same, as an action of debt in any court having cognizance thereof.
SEC. 13. Every owner or occupier of a public mill Safe keepiag
as aforesaid, shall be accountable for the safe keep- of IraiD, &:c.
ing of all grain received in his mill, for the purpose
of being ground, with the bags or casks containing Ball aDd caskl
the same, and shall, when required, deliver the same, Delivery of
or the flour or meal thereof, to the owner, or his or gralD or flour.
. h t he bags or cas kS 'ID Wh'IC h Ball.&:c.,
her agent or servant, WIt
marked.
the same was received: PI'ovided, That such miller
shall not be accountable for any bags or casks unless
the same be distinctly marked with the initial letters
of the owner's name, nor for the loss of grain bags AccideDts.
or casks, which happ'en by unavoidable accidents.
SEC. 14. If any mIller, or the occupier of any mill, TaklDI uDlaw·
shall take a greater r;>roportionate quantity of toll ful toll. &:c.
than is allowed by thIs act, or shall not sufficiently
grind, or grind and bolt, as the case may be, agreeably to the capacity of his mill, and in due turn, as
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the same may have been brought; any miller so
offending, shall forfeit and pay the sum of five dollars as before directed.
This act. when SEC. 15. This act to be in force from and after the
to take effect. first day of May next.
ApPROVED, January 25,1839.
Forfeiture.

MINORS, ORPHANS, AND GUARDIANS.
AN ACT coDcerDIDI MiDora, OrphaDs, aDd Guardians.
SEC. 1. Be it en,act8d 1m tM Oouncil and HoUM of

O~han mlDora Representati'tJ611 of tM Territory of iO'tlJa, That the

ma,. choose
luardlans.

Neglectlag to
do 10. probate
court to appolut.

ID what cue
tbe father IDa,.
be .~~IDted
par laD.

courts of probate, in their respective counties, shall
admit orphans, minors above the age of fourteen
years, the father being dead. to make choice of
guardians, and appoint guardians for such as are
under the age of fourteen years, in all cases where
such minor shall be possessed of, or entitled to, real
or personal estate.
SEC. 2. Whenever it shall be represented to said
court that any orphan minor, above the age of fourteen years, has not a guardian, it shall be the duty
of said court to issue a notification to such minor
to appear before the said court, at a time therein
specified, and choose a guardian; and if such minor
shall neglect or refuse to appear, or, on appearing.
shall neglect to choose a guardian, the court shall
appoint one tor such minor, as if said minor were
under the age of fourteen years.
SEC. 3. Where a minor, having a father living,
shall be entitled to, or possessed of any estate, real
or personal, not derived from his or her father, the
said court of probate shall notify the father to
appear and show cause why a guardian for such
minor should not be appointed; if sufficient reason
be ·not shown, may appoint the father, if he be a
proper person. if not, then such other person as the
minor, if of the age of fourteen years, may choose;
if such minor neglect or refuse, or be not of sufficient
age to choose a guardian, the court shall appoint
some fit person to be guardian for such minor. And
when any person is appointed guardian, other than
the father, he shall have the charge and management
of the estate, but no control over the person of the
minor.
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SEC. 4. If the father of a minor be insane, or be IDUDlt, or Inincapable from want of understanding to take care of capacity of tbe
and provide for such minor, the court of probate shall father.
appoint a guardian as though such father were dead,
such insanity or incapacity to be ascertained by
inquest, in the district court, as in other cases.
SEC. 5. Guardians, by virtue of their office as such, GuardlaD8 to
shall be allowed, in all cases, to prosecute and de- prosecate. ac.,
fend for their wards.
for their warda.
SEC. 6: The court of probate shall take, of each IIoDd to be uguardian appointed under this act, bond with good ecated bnaarsecurity, in a sum double the amount of the minor's diaD.
estate, real and personal, conditioned as follows:
"The condition of this obligation is such, that if the CODditloD.
above bOlJnd A. B. who has been appointed guardian
for C. D. shall faithfully discharge the office and
trust of such guardian according to law, and shall
render a fair and just account of his said guardianship to the court of probate for the county of - ,
from time to time, as he shall thereto be required by
said court, and comply with all orders of said court,
lawfully made, relative to the goods, chattels, and
moneys of such minor, and render and pay to such
minor all moneys, goods, and chattels, title papers,
and effects, which may come to the hands or possession of such guardian. belonging to such minor,
when such minor shall thereto be entitled, or to any
subsequent guardian, should such court so direct.
this obligation shall be void. or otherwise to remain
in full force and virtue:" which bond shall be taken
to the people of the Territory of Iowa, for the use
of such minor, and shall not become void upon the
first recovery, but may be put in suit from time to
time against all, or anyone or more of the obligors,
in the name, and to the use and benefit, of any person entitled by a breach thereof, until the whole
penalty shall be recovered thereon.
SEC. 7. Courts of probate shall have power in their GuardlaDI to
respective counties, with or without previous com- reDder tbelr
plaint, by an order duly made and served, to oblige ~cODlladtd~'laDdl
·
f'
f
.
.
d ..,ve It ODa
aII guard lans
0 mlDors, rom time to time, to ren er aec:aritJ wbeD
their respective accounts, upon oath, touching their reqalred.
guardianships, to said courts for adjustment; and
shall have power to compel such guardian to give .upplementary security, whenever it shall judge proper,
and in default thereof to remove such guardian.
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SEC. 8. The court of probate, in all cases, sball
have power to remove guardians for good and suflipardians.
cient reasons, which shall be entered on record, and
to appoint others in their place, or in the place of
those who may die, who shall give bond and security
for the faithful discharge of their duties as heretofore prescribed in this act j and when any guardian
shall be removed, or die, and a successor be appointed, the court shall have power to compel such
guardian to deliver up to such successor all goods,
chattels, moneys, title papers, or other effects, belonging to such minor, which may be in the possession of such guardian so removed, or of the executors
or administrators of a deceased guardian, or of any
other person or persons who may have the same, and
upon failure, to commit the party offending to prison,
until he. she, or they comply with the order of the
court.
Powers of parSEC. 9. Guardians shall have power to demand,
dla..
sue for, and receive all moneys belonging to their
wards, from executors and administrators, as soon as
the same may be collected, or of any other person
or persons in whose hands or possession the same
may be: and it shall moreover be their duty to put
to IOterest the moneys of their wards, upon mortgage
security, to be approved of by the court; which letting
shall always be for one year, and at the end of each
year the IOterest shall be added to, and made part
of the principal. And said guardians shall also have
power to lease the real estate of the ward, upon such
terms, and for such length of time, as the court of
probate may direct: PrO'/Jl·ded. That such leasing
shall never be for a longer time than during the
minority of the ward; and the minority of females
shall cease at the age of eighteen years.
Edacatlon of
SEC. 10. The guardian shall have power, under the
ward.
direction of the court of probate, to superintend the
education and nurture of the ward; and, for that purpose, may payout such portions of the ward's money
as the court of Qrobate shall from time to time, by
order, direct: Ptvmided, That the rents and profits
arising from his real estate, and next the interest 00
the ward's money, shall always be first resorted to
for the education and nurture of the ward.
Dlltrictcourt
SEC. 11. The district court may, for just and reama,. order sale son able cause, being satisfied that the guardian has
01 real estate. faithfully applied all the personal estate, order the
sale of the real estate of the ward, on the application

Probate court
remoye

..a,.
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of the guardian, by petition in writing, stating the
facts, and having given notice to all persons concerned of such intended application, in some public
newspaper printed in this Territory, or setting up
written notices, in three of the most public J?laces in
the county, at least three weeks before the sitting of
the court. Such order may enable the guardians to
sell and convey the real estate, for the support and
education of the ward. or to invest the proceeds in
other real estate. The court in such order shall
direct the 'time and place of sale, the notice thereof
to be given. and may direct the sale to be made on
reasonable credit, and require such security of the
guardian and purchaser as the interest of the ward
may require. It shall be the duty of the guardian
making such sale, as soon as may be, to make return
of such yroceedings to the court granting the order,
,
which, i approved by the court, shall be recorded,
and shall vest in the purchaser or purchasers all the
interest the ward had in the estate so sold. Application for the sale of such real estate shall be made
in the county where the ward shall reside, although
the estate may lie in a different county; but if the
ward do not reside in the Territory, such application
shall be made to the court of the county where the
whole or any part of the estate shall be situated.
SEC. 12. An account of all moneys received by Account of moo
any guardian for the sale of real estate of any minor, ne,. to be reas aforesaid, shall be returned, on oath. by said tbum
ed tOtproo
h
ate cour .
· to t h e court 0 f pro b ate 0 f t h e county were
guard Ian
letters of guardianship were obtained; and such
moneys shall be accounted for. and shall be subject
to the order of the court of probate. in like manner
as other moneys belonging to such minor.
SEC. 13. Appeals shall be allowed, in all cases. Appeals allowfrom the order or judl;{ment of the court of probate, eel to dlltrlct
to the district court. 10 the same manner as is pro- court.
vided by an act relative to wills and testaments,
executors and administrators, and the settlement of
estates.
SEC. 14. Guardians, on final settlement, shall be Compensation
allowed such fees and compensation for their services to pardlallS.
as shall seem reasonable and just to the judge of
probate, not exceeding what are or shall be allowed
by law to administrators.
ApPROVED, January 25, 1839.
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NE EXEAT AND INJUNCTIONS.
AN ACT regulating the Issuing of writs of N,8:I:Iat and lDjunctiona.
SEC. 1. Be it e'fUVlteil by the OO'lJlMil and H0U88 of
Writ. of IW RspreIJentatiV88 of the Territory; of [O'IIJa, That wri ts of
_aC,ln what ns sruat republica may hereafter be granted, as well
c.sealTanted. in cases where the debt or demand is not actually
due, but exists fairly and bona fide in expectancy, at
the time of making application, as in cases where the
demand is due; and it shall not be necessary to
authorize the granting of such writ of ne exeat that
the application should shew that his debt or demand
is purely of an equitable character, and only cognizable before a court of equity.
Ohligors, joint SEc.2. In case of joint or Joint and several obligors,
and leveral, or debtors, if one or more of them be about to relD~tlhelr re-I t move without the jurisdictional limits of this Terrime8' ea
aea ns tory, ta k'Ing t h'
. h th
'
each
other.
elr property WIt
em, i
eavlng
one or
more co-obligors or debtors bound with them for the
paymen.t of any sum of money. or for the delivery of
any artIcle of {>roperty. or for the conveyance of
land at a certain time, which time shall not have
arrived at the time of such intended removal, such
Debt,dellYOrY co-obligor or debtor who remains shall be entitled,
of property. or on ap{>-lication, to writ of ne exeat to compel the
conveyance of co-06ltgor or co-debtor, who is about to remove. to
landl.
secure the payment of his part of the sum to be paid,
or of the delivery of the property, or to conveyor to
join in the conveyance of the land. Also. in cases
of security, the writ of ne exeat may issue on appliSecurltlel,
cation of a security against the princiral, or coprincipals, and security, when the obligation or debt shal not be yet
co-aecurltlea. due, and the princi{>al or co-security is about removing out of the Territory.
Application for SEC. 3. No writ of ne exeat shall be granted but
wrlt,how made. on bill or petition filed. and affidavit to the truth of
such allegations therein contained. Upon the granting of any such writ, the court, judge, or any person
he may have appointed for that purpose, granting
EndorlemeDt the same, shall endorse. or caused to be endorsed,
OD writ.
on the bill or petition in what penalty bond and security shall be required of the defendant, and shall
Bond and Ie- also, before issuing the said writ, take bond of the
carlt)'.
complainant with good and sufficient security in
such sum as the said court, judge. or person authorCondition.
ized shall deem proper, con' itioned that the said
complainant will prosecute his bill, or petition, with
effect, and that he will reimburse to the defendant
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such damages and costs as he shall wrongfully sustain by vacation of the said writ. If any defendant
to such writ of ne exeat shall think himself ag- Solt on bond
grieved he may bring suit on such bond, and if on aod dam... s.
trial it shall appear that such writ of ne exeat was
prayed for, without a just cause, the person injured
shall recover damage. to be assessed as in other
cases on penal bonds.
SEC. 4. All writs of ne exeat shall be returnable Return of writ.
into the district court of the proper county, and
when granted by the judge, in vacation, may be is- Writ In vaca·
sued under the hand of the judge, or the judge may tlon. and redirect the clerk of said court to issue the said writ, qulramentl,ln
sucb Cuel.
.
b
an d to ta ke bon d 0 f t h e comp Iatnant as a ove required.
SEC. 5. The writ of ne exeat shall contain a sum- Wbatwrlt.ball
mons for the defendant to appear in the district contain, and
court, and answer to the said petition. or bill, and lenlcetbereof.
upon the same being served upon him, he shall give
bond with security in the sum endorsed on such Bond and sewrit, conditioned that he will not depart the Terri- curlty.
tory without leave of said court. and that he will
render himself in execution to answer any judgment Condition.
or decree which the said court may render against
him; and in default of giving such security, he may
be committed to jail as in other cases, for the want
of bail; no temporary departure of the defendant
from the Territory shall be considered as a breach
of the condition of the said bond, if he shall return Temporary ab·
before personal appearance shall be necessary to lence, and reanswer or perform any judgment, order, or decree turn.
of said court.
SEC. 6. The surety, in any bond for the defendant Security may
as aforesaid, may at any time before the said bond surrender the
shall be forfeited, surrender the said defendant in principal, and
.
f h'Imse,
If'tn t he same manner t h at ~edlscbar,ed.
exoneration
0
bail may surrender their principal and obtain the
same discharge.
SEC. 7. On the return of the writ of ne exeat, if Return of writ,
the same shall have been duly served. the court shall and proceedproceed therein as in other cases in chancery, if the in,1 in coort.
matters alleged in said bill be purely of an equitable
character, and the time of performance of the duty
or obligation of the defendant has expired, if not, May be Itayed,
then the proceedings shall be stayed until it has eX-quasbed,or set
pired; but the court may, nevertheless, proceed to asIde.
oetermine whether the said writ ought not to be
quashed, or set aside.

Digitized by

Google

376
Writ. of no
SEC. K The supreme and district courts, in term
exeat, by whom time, and any jud~e thereof in vacation, shall have
aDd ~~eD
power to grant writ or writs of ne exeat and injunc;~tloi In- tion. No writ of injunction shall be granted to stay
jUDCtiOD.
proceedings under a judgment obtained before a
Limitation.
Justice of the peace, for a sum not exceeding twenty

dollars besides the costs.
SEC. 9. When an injunction shall be granted by
the supreme court, or a judge thereof, it shall be
made returnable into the district court of the proper
county.
InjUDctlon, to
SEC. 10. Where an injunction shall be granted to
ata, proceed- stay a suit or judgment at law, the proceedings shall
lop at law.
be had in the county where the judgment was obSub)X9a.
tained, or the suit is pending, and the writ of subpcena may be sent, in the first instance, into any
county within this Territory where the defendant
resides.
Restriction.
SEC. 11. No injunction shall be granted to stay
any judgment at law for a greater sum than the complainant shall shew himself equitably not bound to
pay, and so much as shall be sufficient to cover
costs. Every injunction, when granted, shall operRelea.eofer- ate as a release of all errors in the proceedings at
rorl.
law that are prayed to be enjoined. No injunction
Bond necel.a- shall be issued unless the complainant shall have
ry.to procure previously executed a bond with sufficient surety to
IUJUDctlon.
the defendant, approved by the court or judge granting such injunction, and filed with the clerk in double
Condition,
the sum directed to be enjoined; conditioned for the
COltl aDd dam- payment of all money and costs due, or to be due,
acel.
to the plaintiff in the action at law, and also all such
costs and damages as shall be awarded against the
complainant, in case the injunction shall be dissolved,
Clerk ma,take or such bond may be entered into before the clerk of
the bond.
the district court of the county where the writ is required to be issued; the court or judge granting the
DlllOlution,
injunction, having first approved the security. If the
cOlta,lnterelta, injunction be dissolved ID the whole or in part, the
clamartlel,aDd complainant shall pay, exclusive of legal interest
execu on.
I
and costs, such damages as the court sha I award on
such part as may be released from the injunction,
and the clerk shall issue execution for the same,
when he issues execution upon such judgment.
DllObedleDce
SEC. 12. If any person, against whom a writ of into, or breach of, junction shall be issued, shall, after the service thereof,
JnjUDctlon.
be guilty of disobedience to, and breach of said injunction, it shall be lawful for the judge granting the
Returnofwrltl.
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same, or if the same were granted in open cout, then
for any judge of that court, in vacation, to issue an
attachment agains~ the said person for a contempt, Attacbmentfor
upon his being brought before the said judge, unless contempt.
he shall disprove, or purge the said contempt, the
said judge may, in his discretion, commit him to jail Judp'ldlscreuntil the sitting of the court in which the said injunc- tlon, u to comtion is pending, or take bail for his appearance in the ~1~lment. or
said court at the next term thereof, to answer for the I I .
said contempt, and to abide the order of the court
thereon.
SEC. 13. Upon the filing of an answer, it shall be Motion to dllin order at any time, in term, to move for the dis- solye Injunc·
solution of the injunction, and upon such motion it lion.
shall be lawful for the parties to introduce testimony
to support the bill and answer, the court shall decide
such motion upon the weight of testimony, without Testimony.
bein.g bound to take the answer as absolutely true. If
after such dissolution is moved for the plaintiff in the
bill will satisfy the court by his own affidavit, or the
affidavit of any disinterested person, that the answer, Continuance,
or any material part thereof (to be specified in such bow procured.
affidavit), is untrue, and that he has witnesses whose
testimony he believes he can procure by the next
term of the court who will disprove the said answer,
or such material part thereof as shall be specified as
aforesaid, and that he has had no opportunity to
procure such testimony since the commg in of the Duty of court.
answer, it shall be lawful for the court to grant a continuance of the said motion until the next term. The
testimony to be heard on such motions. aside from
the bill and answer, shall be by deposition in writing, Testimony. detaken as in other cases in chancery proceedings, ex- positions In
cept the affidavits which may have been filed with writing.
the bill or answer, which may be read on such motion
as heretofore, and the depositions taken to dissolve Reading tbe
an injunction may be read on the final hearing of the same.
cause in which they have been taken.
ApPROVED, January 25, 1839.

PARTITION.
AN ACT to provide for the partition of real propert,.

SEC.

1. Be it tll'lACted 1fy tM Council and HlYUIJe of Suit may be

Representatiwa of the Territo1'p of lm.oa, That anyone commenced for
or more joint tenants or tenants in common of any partition.
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lands, tenements, or hereditaments, being entitled to
the present possession thereof, may commence suit
in the district court of the county where the premises
are situated for a partition thereof.
Petition aod
SEC. 2. Such application shall be by petition.
affidavit.
describing the property and the respective IDterests
of all, the joint owners thereof, if known, and if unknown, stating that fact also, which petition shall be
verified by affidavit, and filed in the office of the clerk
of the court.
Wbo mUlt be
SEC. a. All persons having interest in such property
partIes to the liable to be affected by the proceedings, whether they
lult.
be in possession, expectancy. or by way of incumbrance, must, as far as known, be made parties to the
suit, either as petitioners or defendants. If not included at first, their names may be inserted at any
time during the progress of the cause.
lDfantoWDers. SEC. 4. If any of such joint owners be an infant,
or otherwise legally incapable of acting for himself
in the premises, the person, to whom the care of his
share of the joint property is by law intrusted, shall,
so far as regards the proceedings authorized by this
act, be deemed the owner thereof.
Court may ap- SEC. 5. If such incapable person shall have no one
point ruardlan·legally authorized to act for him as aforesaid. the
court may, for that purpose, a'ppoint a guardian ad
litem. who shall give such security for the faithful discharge of his duties as the court may direct.
Sum moDS.
SEC. 6. After filing the petition aforesaid, a summons shall issue which shall be served and returned
as in other cases
Notice to uoSEC. 7. If said summons be returned "not found"
kIloWDdefend· as to any of the defendants, or if the petitioners beantI.
lieve it at all probable that there may be joint owners
not known and not named in the petition, the court
may, upon their application, direct the clerk to make
out a notice to such defendants not known or not
found as aforesaid, to be signed by him, and furnished
to the petitioners, or their attorney, on demand.
Wbat It sball
SEC. 8. Such notice shall state concisely the obcontain.
jects of the petition aforesaid, and the names of the
parties thereto, and shall require all persons interested
10 the property therein described (whether such
persons are named in said petition or not), to appear
and answer said petition on or before the first dayof
the court, or that the proceedings had in the cause
thereafter will be binding and conclusive on them
forever.
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SEC. 9. The publication of such notice once in PubllcatioD of
each week, for twelve weeks successively, in some the Dotlce.
newspaper printed most conveniently to the place
where the court is held, and for four successive
weeks in some newspaper printed at the seat of government for the Territory (such publications to be
made as soon as practicable after the issuing of such
notice), shall be considered in all respects equivalent
to a personal service of the summons aforesaid.
SEC. 10. The answer of the defendants may be DefeDdaat'.
either joint or separate, and must state the amount aDlwer.
and nature of each of their respective interests.
SEC. 11. Or it may deny the right of either and What it may
all the petitioners to any part of said property, or deDY.
that, having an interest, they had no right to present possession, or any other matter which would
bar the right of the petitioners to commence the
suit; and if such answer be admitted or found true,
the proceedings shall be dismissed at the cost of the
petitioners.
SEC. 12. Any of the parties in interest, who shaUI.age formed.
have appeared as aforesaid either as petitioners or
defendants, may reply to the answer of any other
party, and whenever an issue is formed the court
shall direct it to be entered on the record.
SEC. 13. The different issues of fact may be tried Juries.
by separate juries, or any portion thereof by the
same Jury at the discretion of the court.
SEC. 14:. After an amendment affecting the inter- Amendment.
ests of any party, the court may allow further pleadings and the making up of other issues.
SEC. 15. After the introduction of new parties, as When Dew
authorized by section third, unless notice shall have partiel intro·
been given by publication as hereinbefore provided, duced.
the same proceedings in relation to such new parties
shall be pursued, by summons or publication, as has
been prescribed for the commencement of the suit.
SEC. 16. AU issues of fact shall be tried by a jury Isluel of fact.
unless the parties interested shall otherwise agree.
SEC. 17. In aU cases, each of the parties appear- What each of
ing, whether as petitioners or defendants, shall be tbe parties to
required to exhibit his proof of title, and authentic exhibit.
copies of the conveyances by which the same is held,
each of which (or copies thereof) shall be filed with
the clerk.
SEC. 18. If the statements in the petition are not WheDstatecontradicted by some of the defendants, or bv the meutlto be ta•
keD as true.
48
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aforesaid proofs themselves, such statements shall
be taken as confessed and true.
SEC. 19. After all the shares and interests of the
Judcment.
parties shall have been settled in any of the methods aforesaid, judgment shall be rendered, confirming such shares and. interests, and that partition be
made accordingly.
Partie. not apo
SEC. 20. The shares and interests of all those parparing.
ties who shall not have appeared as aforesaid. shall.
as between such parties, remain undivided.
SEC. 21. Any incumbrance on the undivided share
Incumbrance.
of any party shall, after partition, be confined to the
particular share of such party.
Commlaaionera
SEC. 22. After judgment of partition shall have
been rendered as aforesaid, the court shall appoint
three reputable citizens of the county to act as commissioners for making such partition, and shall
specify, in an order of court, the number and nature
of the shares into which the property shall he
divided.
Vacanc,..
SEC. 2:1. If any of the persons so appointed shall
die, resign, or neglect to serve. the court, or the
judge thereof in vacation. may fill the vacancy.
Affidavit by
SEC. 24. Each of such commissioners, before procommlaslonera ceeding to act, shall make affidavit that he will honestly and impartially execute the trust reposed in
him, which affidavit shall be filed with the clerk of
the court.
Act. of majorl·
SEC. 25 All the commissioners must meet tovalid.
gether in the performance of their duties, but the
acts of a majority so met shall be valid. subject.
however, to the revision of the court.
If partition
SEC. 26. If it shall appear to the commissioners
would be pre· that a partition of the property cannot be made
judicial.
without great prejudice to the owners thereof, they
shall report that fact to the court.
Partition ac·
SEC. ':1.7. Where a partition is deemed proper. it
cording to nl· shall be made accordmg to value, and not according
ue.
to quantity. The commissioners shall designate the
shares' by permanent monuments, and may employ
the county surveyor and necessary assistants to aid
them therein.
Report.
SEC. 28. The report of the commissioners shall
be in writing, signed by at least two of them. It
shall describe the respective shares with as much
accuracy as would be necessary in a deed, and shall
be accompanied with a plat of the premises. It
shall also contain an item of their charges.

t,.

Digitized by

Google

381
SEC. 29. Where the cas~ will admit, the court shall Allotmeator
direct the commissioners merely to make the parti- Ibarel.
tion into shares. The clerk, in open court, shall
make the allotment of those shares, by first numbering the shares, and then drawing the names of the
corresponding owners. after the manner of selecting
a petit jury.
SEC. 30 Where the case requires, the commission- PartitioDof
ers may make a partition of a part of the property pan of tbe
in the manner aforesaid and, as to the remainder, propert,.
may report as provided in section twenty-eight.
The proceedings, in relation to each of the two portions thus divided or undivided, shall be the same,
respectively, as is by this act provided for property
in either of the two predicaments.
SEC. 31 The court shall allow the commissioners AllowaDce to
two dollars per diem for their services and expenses, com.
as well as for the surveyer and other necessary assistants.
SEC. 32. All the costs of partition shall be paid in COltS.
the first instance by the petitioners, but eventually
by all the parties in proportion to their interests.
SEC. 33. Said report, if not presented in court by Repor(to be
the commissioners themselves, must be acknowl- aekDowled~ed.
edged or proved in the same manner as required in
the case of deeds to entitle them to be recorded.
It shall then be filed with the clerk.
SEC. 34. On good cause shown, the report may be May be let
set aside, and new commissionen appointed by the aide.
court as often as the case may require, who shall
proceed as above directed.
SEC. 35. Upon the report of commissioners being CODfirmatioD.
confirmed, judgment shall thereon be rendered that
such partition be firm and effectual forever.
SEC. 36. Where all the parties in interest shall to wbateasee
have been duly notified to appear and answer the jadgme?t to be
petition. either by the service of the summons, or byeoDcJame.
the publications, or by the publication herein before
prescribed, the judgment aforesaid shall be binding
and conclusive upon all persons whatsoever.
SEC. 37. In other cases it shall only bind those who Otber ca',·,.
shall have been duly served with the summons as
aforesaid.
SEC. 38. If the said commissioners shall report that Coart mayor·
the whole or any portion of the property is so situ- der ..Ie of
ated that a partition thereof cannot be made without propert,.
great prejudice to the owners, the c")urt, if satisfied
that such report is correct, may cause an order to be
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entered, directing the commissioners to sell the premises so situated at public auction, to the highest bidder, and also fixing the terms of sale.
Security.
SEC. 39. Before the commissioners proceed to sell
as aforesaid, they shall give security, to be approved
by the court, or judge thereof, conditioned for the
faithful discharge of their duties as such commissioners. And at any time thereafter, upon good cause
shown, such court or judge may require further or
better security.
General inSEC. 40. After making the order of sale as aforecambrance. said, the court shall direct the clerk to ascertain and
report whether there be any general incumbrance by
mortgage, judgment, decree, or otherwise. upon any
portion of said property.
SEC. 41. If such incumbrance be ascertained to exHolders to be
parties.
ist, the holders thereof shall be made parties to the
proceedings, and the same course pursued in relation
thereto as directed in section nineteenth.
Notice of ..Ie.
SEC. 42. The commissioners shall give the same
notice of sales to be made by them, as is required
where lands are sold by the sheriff on execution.
Report to be
SEC. 43. After completing such sale, the commisfiled.
sioners shall report their proceedings to the court,
with a description of the different parcels of land
sold to each purchaser, and the price paid by him,
which report shall be filed with the court.
Conveyancel.
SEC. 44. If such sales be approved and confirmed
by the court, an order shall be entered directing the
commissioners, or any two of them, to execute conveyances pursuant to such sales: Provided, That no
such conveyances shall be made until all the money
is paid, without receiving from the purchasc:r a bond
and mortgage of the land so conveyed.
II sales dl~apSEC. 45. If such sales be disproved, the moneys
proved.
paid, and the securities given, shall be returned to
the respective purchasers.
Conyeyance to SEC. 46. Such conveyances, so executed as aforebe recorded. said, shall be recorded in the county where the premises are situated, and shall be a bar to all persons interested in such premises, who shall have been duly
summoned or notified as hereinbefore directed.
Sbare of party SEC. 47. Where any of the parties are under any
un~~r leltal dil-Iegal disabilities, as mentioned in section fourth, his
ability.
share of the proceeds shall be paid over to the person who has represented him in the suit. to be invested for the benefit of the said owner, and to be
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subject to the laws relative to real property until after such disability has ceased.
SEC. 48. Where the holder of an incumbrance shall Proof of In·
have appeared pursuant to the provisions of section cumbrance.
forty-one, he shall make proof of such incumbrance
and the exact amount thereof, and if any issue of
fact be thereon joined, it shall be tried as hereinbefore directed.
SEC. 49. If an estate for life or years be found to Calculation of
exist as an incumbrance upon any part of said prop- estate for life
erty, and if the parties cannot agree upon the sum or ,ean.
in gross which shall be considered an equivalent for
such estate, the court shall direct such sum to be
calculated according to the principles of law applicable to annuities, and which the person entitled
thereto shall consent to accept in lieu thereof, by an Conlent of tbe
instrument under his hand and seal, and acknowl- pari,.
edged or proved in the manner required in case of
deeds to entitle them to be recorded.
SEC. 50. If such consent be not given on demand. If conlent not
the court shall direct the proceeds of the whole given. proceeds
share. upon which the incumbrance existed. to be in- 10 be Inveated.
vested, and the same disposition to be made of the
proceeds thereof as though such instrument had remained real property after partition.
SEC. 51. The proceedings in relation to incum- Not to dela,
brances, as above provided. shall not delay the distri- distribution.
bution of the proceeds ot those shares in regard to
which no such proceedings are necessary.
SKc.52. Any person claiming to hold an incum- Holder of in
brance upon any portion of the property, in relation cumbrance.
to which the suit is brought, may, in default of the
owner thereof, appear and act as his representative
in any of the proceedings under this act.
S~c. 58. Persons having a contingent interest in Contingenlin'
said property may be made parties to the proceed- terest.
ings herein authorized, and the proceeds of the share
.
so situated shall be invested until such contingent
interest vests in some ascertained owner.
SEC. 54. In all cases the ascertained share of any Sbare of absent
absent or unknown owner shall also be invested for owner.
his benefit.
SEC. 55. Before the proceeds of any sales hereby Eapenlel.
authorized shall be paid over or invested, the due
proportion of the expense of the aforesaid proceedings shall first be deducted.
SEC. 56. The proceedings authorized by this act Eqult, powerl.
being intended as a substitute for all partitions in
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chancery as well as at law, the court is authorized to
exercise equity powers, except as herein otherwise
provided.
Securlt, to reSEC. 57. The court may, in its discretion, require
fund.
all or any of the parties, before they shall receive
the moneys arising from any sale as aforesaid, to
give satisfactory security to refund such moneys, with
interest, in case it shall afterwards appear that said
parti~s were not entitled thereto.
Securlt, to be
SEC. 58. Whenever by this act security is required
b, bond.
to be given, it .shall, unless otherwise provided, be by
bond to the clerk of the court, and filed in his office,
and if the conditions thereof be broken. it shall be
prosecuted by him, or his successors, for the use of
the parties aggrieved, whenever required by them so
to do.
How loYestSEC. 59. All investments under the provisions of
menta to be this act shall be made upon bond and mortgage of
made.
real estate, of the clear unincumbered value of at
least twice the value of the investment, and the
security shall be given, and the breach thereof presented, as provided in the preceding section.
Oi.charge,lItc., SEC. 60. No such security shall be discharged.
of lecurlt,. transferred, or impaired, by any act of the clerk.
without an order from the court entered on the minutes thereof.
Clerk to r.,.
SEC. 61. Such clerk shall receive all moneys as they
ceiye and ap- become due, and apply or re-invest the same, accordplymone'·'&c·ing to the circum!$tances of the case, as the court
shall direct; and shall once in each year, or oftener
if required by the court, render to said court an account in writing, and on oath, of all moneys received
by him, and of the application thereof.
In what cases
SEC. 62. If the petitioners for any partition shall
petitioner. to become nonsuit, or suffer a discontinuance, or a verpay costl.
dict shall pass against them, or judgment shall be
rendered against them on demurrer, they shall pay
costs, to be recovered and collected as in personal
actions.
Writ of error
SEC. 63. Upon any final judgment, rendered purma, be bro't. suant to the provisions of this act,a writ of error
may be brought by any of the parties to such judgment, either jointly or separately, in the same manner
as in personal actions.
What error.
SEC. 64. Errors may be assigned upon such writ
mar be aup- for any erroneous adjudication upon the rights of any
ed thereon.
of the respective parties, and the court shall direct
the person, whose interest is affected by such adju-
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dication, to appear in such cause as a defendant in
error.
SEC. 65. Judgment may be given by the court above Ja~ment by
either for affirmance or reversal in part, or in whole, court abo yo.
or a new adjudication of the matter may be directed
in the court below. The proceedings in other respects shall be the same as in personal actions.
ApPROVED, January 4, 1839.

PARTNERSHIPS.
AN ACT relaU.e to limited I'artaenhipl.
SEC. 1. Be it enact8d 1¥g ths OOU1UlU and HoWJtI of
of the Ttll'ritory of Iowa, That limited Limited
partnerships for the transaction of any agricultural, partnorlhlPi.
mercantile, mechanical, mining, smelting, or manu- by whom. and
facturing business, within this Territory, and for no ~.:.~~!:;:s.
other purpose, whatever, may be formed by two or
more persons, upon the terms, with the rights, and
powers, and subject to the conditions, liabilities
herein prescribed.
SEC. 2. Such partnerships shall consist of one or General and
more persons, who shall be called general partners, epeelal part·
and who shall be jointly and severally responsible, nen. and their
as general partners now .are by. law' and of one or more respeetlu
bllltiee lIapersons who shall contnbute, m actual cash payment,
a specific sum, as capital to the common stock, who
shall be called special partners, and who shall not be
liable for the debts of the partnership beyond the
fund so contributed by him or them to the capital.
SEC. 3. The general partners only, shall be author-General partized to transact business and sign for the partnership, nen to. tranIand to bind the same.
act bUBlness.
SEC. 4. The persons desirous of forming such ~~;tlficate to
partnership, shall make and severally sign a certificate, contain na:ne
which shall contain: first, the name, or firm, under of firm.natlre
which such partnership is to be conducted: second of buslneas.
d to be' speelal
reneral partand
·
the genera I nature 0 f t h e b us mess
mtende
transacted: third, the names of all the general and nerl. their reo
special partners interested therein, distinguishing Iidence. the
which are general and which are special partners, amount of cap- respectIve
. paces
I
f'd
f
h h Ital. and perlan d t h elr
0 res I ence: ourt , t e od of conneeamount of capital which each special partner shall tlon.
have contributed to the common stock:: fifth, the'
period at which the partnership is to commence, and
the period that it will terminate.
R~iW8
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Certificate, by,
SEC. 5. The certificate shall be acknowledged by
be(orewbom, the several persons signing the same, in the manner,
and In wbat
and before the same persons, that deeds are now ac-

=I-:d;~.

knowledged, and the said acknowledgment shall be
certified in the same manner as the acknowledgment of deeds is now certified.
SEC. 6. The certificate, so acknowledged and certiCertificate,
wbere, and by fied. shall be recorded and filed in the office of the
wbom record· register of deeds of the proper county, in which the
ed.
principal place of business of the partnership shall
be situated, and shall also be recorded by him at
large in a book to be kept for that purpose, open to
public inspection. If the partnership shall have
places of business situated in different counties, a
How certlfi·
transcript of the certificate and of the acknowledged, and when ment thereof duly certified by the register, in whose
to be recorded, office it shall be filed and under his official seal shall
in
dillerent
be fil e d an d recor d e d'·10 I'k
. teo
h ffi ce 0 f
countiel.
I e manner 10
the register of every such county.
Affidavit, .. to
SEC. 7. At the time of filing the original certificate,
moneys paid with the evidence of the acknowledgment thereof,
In.
as before directed, an affidavit of one or more of the
general partners shall also be filed in the same office,
stating the sums specified in the certificate to have
been contributed by each of the special partners, to
the common stock, and to have been actuallv, and
in good faith, paid in cash.
SEC. 8. No such partnership shall be deemed to
Partnersblp,
when formed have been formed, until a certificate shall have been
and the ellect made, acknowledged, filed and recorded, nor until an
of lalle Itateaffidavit shall have been filed as above directed.
menta.
And if any false statement be made in such certificate,
or affidavit, all the persons interested in such partnership shall be liable for all the engagements thereof,
as general partners.
Publication,
SEC. 9. The partners shall publish the terms of the
IInderwbole partnership, when registered, for at least six weeks
dlrectlon,when immediately after such registering in a newspaper
made, andofconh
'·· lb
'
sequence
ne- pU bl'IS h e d'In t h e county were
th
e pnnclpa
uSlness
alect.
of the partnership shall be carried on, if there be one
published in that county, if not, then in a newspaper
in the Territory nearest to the said principal place
of business, to be designated by the register of deeds
of the county in which said registry shall be made,
and if such publication be not made, the partnership shall be deemed general.
Affidaylt of
SEC. 10. Affidavit of the publication of such notice,
publication,
by the printers of the newspaper in which the same
and itullect.
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shall be published, may be filed with the register of
deeds, in the county where the principal business of
the partnership may be carried on, and shall be evidence of the facts therein contained.
SEC. 11. Every renewal, or continuance, of such Renewal, or
partnership, beyond the time ori~inally fixed for its contiauance,
duration, shall be certified,
acknowledged and re_ andl wdhahtillre.
corded and an affidavIt of a general partner be made
and filed, and notice be given in the manner herein
required for its original formation, and every such
partnership which shall be otherwise renewed, or
continued, shall be deemed a general partnership.
SEC. 12. Every alteration which shall be made in Alteration of .
the names of the partners, in the nature of the busi- aam .., bUIIness. or in the capital, or shares thereof, or in any nea, or capit.. I certl'ficate, s h a llal
ot h er matter specI'fie d'lD t h e ongma
feetaadtbeeltbereol.
be deemed a dissolution of the partnership, and every
such partnership which shall, in any manner, be carried on after any such alteration shall have been
made. shall be deemed a general partnership; unless
renewed as a special partnership according to the
provisions of the last section.
SEC. 13. The business of the partnership shall be Names to be
conducted under a firm in which the names of the Uled la bUll·
general partners only shall be inserted. without the ~ea tranl.cadditon of the word "company," or any other gen- OUI.
eral term, and, if the name of any special partner
shall be used in such firm, with his privity, he shall
be deemed a general partner.
SEC. 14. Suits, in relation to the business of the St,leohuitl,
partnership, may be brought and conducted by and
against the general partners, in the same manner as
if there were no special partners.
SEC. 15. No part of the sum, which any special Special partpartner shall have contributed to the capital stock, nen, ellteatol
shall be liable for any debts previously contracted by their
lIabilltiel.-and
the general partners, nor shall any part of such sum tbelr prl.llebe withdrawn by him, or paid. or transferred to him, pa.
in the shape of dividends, profits, or otherwise, at any
time during the continuance of the partnership. But
any partner may annually receive lawful interest on
the sum so contributed by him, if the rayment of
such interest shall not reduce the origina amount of
such capital, and if after the payment of such interest, any profit shall remain to be divided, he may also Inter..t aad
receive his portion of such profits.
profitl.
. SEC. 16. If it shall appear, that by the payment of Reduction of
Interest, or profits, to any special partner, the original capital. pro~9
blblted.
~n
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capital has been reduced, the partner receiving the
same shall be bound to restore the amount necessary
to make good his share of capital, with interest.
Special part·
SEC. 17. A special partner may, from time to time.
Den, tbelr lpe· examine into the state and progress of the partnercia!
prlvlleael S h·Ip concerns, an d mayad Vise,
. as to t h elr
. .manageancI;Jlabilltlel.
ment, but he shall not transact any buslDess on
account of the partnership, nor be employed, for that
purpose, as agent, attorney, or otherwise. If he shall
interfere contrary to these provisions, he shall be
deemed a general partner.
Partner. to ac- SEC. 18. The general partners shall be liable to
c~ant to eacb account to each other, and to the special partners for
otber.
the management of their concerns, both in law and
in equity, as other partners now are by law.
Fraud aDd COD- SEC. 19. Every partner who shall be guilty of any
aeqaent dama- fraud, in the affairs of the partnership, shall be liable.
PIe
civilly to the party injured to the extent of his damage.
fer, ill contem- SEC. 20. Every sale, a'lsignment, or transfer, of any
platlonofln- of the property, or effects of such partnership, when
aolnne" .tc. insolvent, or in contemplation of the insolvency of
any partner, with the intent of giving a preference
to any creditor of such partnership. or insolvent
partner, over other creditors of such partnership, and
every judgment confessed, lien enacted, or security
given, by any such partner, under the like circumstances, and with the like intent shall be void, as
against the creditors of the partnership.
jads'ta.llnl.
SEC. 21. Every such sale, assignment or transfer
.tc., wben void. of any of the property, or effects of the general, or
special partner, made by such general or special
partner, when insolvent, or in contemplation of insol·
vency, or after, or in contemplation ot the insolvency
of the partnership, with the intent of giving to any
creditor of his own, or of the partnership, a preference over the creditor of the partnership, and every
judgment confessed, lien enacted, or security given,
by any such partner under the like circumstances
shall be void, as against the creditors of the partnership.
SEC. 22. Every special partner, who shall violate
Prefernce of
credftora,
any provision of the two last preceding sections, or
problblted. who shall concur in, or assent to, any such violation
by the partnership, or by any individual partner, shall
be liable as a general partner.
Llabllltlel
SEC. 28. In case of the insolvency, or bankruptcy,
tbUllncarred. of the partnership, no special partner shall, under
any circumstances, be allowed to claim as a creditor,
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until the claims of all the other creditors of the part- Creditor. to be
nership shall be satisfied.
lint latillied.
SBc.24. No dissolution of such partnership, by Notice of dllthe acts of the parties, shall take place, previous to IOlatloD to be
the time specified in the certificate of its formation. recorded.where
. t he certl'fi cate 0 f Its
. renewa.
1untl
' 1 a notice
. 0 f aDd
how 10DIr.
or In
pablilhed.
such dissolution shall have been filed, and recorded,
in the register's office, in which the original certificate
was recorded, and published once in each week, for
four weeks, in a newspaper published, as is provided
for in the ninth section of this act.
ApPROVBD, January 95, 1839.

•0\ N

PENITENTIARY •
ACT to provide for the erection of a Pealtatlar7, and .Itablllhing and
retrU1atln" Prison Discipline for tbe lame.

SEC. 1. Be it enJJCted by tM Oouncil and H0UIl8 of
Reprumtatitvea of tM Territury of lmoa, That a Pen- Capacit7 to
itentiary, of sufficient capacity to receive, secure, and empl07, &:c.,
employ one
convicts 'Separate
to be 188 convicts.
. hundred and thirty-six
.
cells.
confined ID separate cells at Dlght. shall be erected,
at or near the place hereinafter designated, for the
confinement and employment of persons sentenced
to imprisonment and hard labor in the Penitentiary
of said Territory, or State: PrtnJided, That said Pen- Scaleand cost
itentiary shall be constructed on such a scale that in of building,
the estimation of the directors it can be fully com- pl-:e~d eat;pleted for a sum not exceeding forty thousand dol- ::en an";~: .
lars, exclusive of the labor of the convicts: Pruuilkd, whom submit- •
That said directors shall lay a full and complete plan ted.
of said buildings and estimate in detail of the cost of
erecting said buildings, before the Legislative Assembly, in the first week of their next session.
SEC. 2. There shall be elected, by joint ballot of
the Council and House of Representatives of the Dlrectors.tbeir
Territory of Iowa. three directors of the Penitentiary namber. and
hereby authorized to be built, and under the direction how elected.
of a majority of them, the erection of the Penitentiary
shall be conducted and prosecuted. They shall sev- Directou' oath
erally take an oath or affirmation faithfully to dis- and tenure 01
charge the duties required of them. Of the three ollice.
directors, to be elected by this General Assembly,
the first elected shall hold his office for the term of
three years, the second for the term of two years,
and the third for the term of one year, and after the
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first election of said directors, as the term of office of
any shall expire, his successor shall be elected for
Vacanclel.
the term of three years; and in case a vacancy should
how filled.
happen in the office of director from death, resignation, or other cause, the Governor may appoint a person to fill such vacancy, and the person so appointed,
shall qualify in manner hereinbefore provided, and
shall hold his appointment until the legislature shall
elect a person to fill his place during the remainder
of the term; and the directors shall hold their office
until their successors shall be elected and qualified.
Where pew·
SEC. 3. The directors of the PenitentiarY, elected
tentiary to be and qualified as aforesaid, are hereby authorized and
located.
instructed to locate and erect the said Penitentiary
Fort Madison. within one mile of the public square, in the town of
Proviso, as to Fort Madison, in the county of Lee: Provided, The
title and quaD- citizens of said town of Fort Madison and county of
tityof land.
Lee shall, on or before the first day of May next,
execute to the directors, for the Territory of Iowa, a
proper deed of conveyance for a tract of ten acres of
10 acres.
land in fee simple absolute, which land shall in the
opinion of the directors include a suitable spot on
which to erect the said Penitentiary, and cause such
Deed, where
deed to be recorded in the recorder's office of the
recorded, and county of Lee, and deposited in the office of the
with wdhom de· Secretary of the Territory.
And the directors are
pOlite .
hereby also authorized and instructed to procure by
contract, or otherwise, the right to take and conduct
SprinlrS, or
into the Penitentiary for the use thereof any spring,
water.
or water course they may deem necessary.
SuperintendSEC. 4. The directors shall appoint a superintendent, by whom ent of the buildings, who shall hold his appointment
appointed, and during their pleasure or until the buildings are comtenure of office.
• '
His oath, du- pleted. The supenntendent shall take an oath. or
ties, and bond; affirmation, faithfully to discharge his duties, and
condition
shall execute to the Territory of Iowa a bond in the
thereof. and
sum of ten thousand dollars, with at least two suffiwith whom de- •
•.
f ree h 0 ld ers 0 f sal
'd T
'
posited.
clent secuntles.
erntory.
to b e
approved of by the directors, conditioned for the
faithful performance of the several duties that may
from time to time be required of him by law, which
bond the directors shall deposit in the office of the
Secretary of the Territory; and the superintendent,
having taken the oath, and executed the bond reSllperintend- quired of him as above, shall, under the direction,
ent's dire,tion and subject to the control of the directors, project
and duties.
the plan for the said Penitentiary, conforming as
nearly as convenient and may appear advisable, to
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the Connecticut State Prison at Wethersfield; he Connecticut
shall also, and under the like direction, and subject Slate Prison.
to the same control, contract for and procure all the
materials of every description whatsoever necessary
and proper for the erection of the penitentiary, shall
contract for all the workmanship and labor necessary for the erection and completion of the same;
he shall superintend the erection of the Penitentiary,
in its progress. inspect the materials and workman- Malerialund
ship, securing to the Territory a Penitentiary of the workmansblp.
most substantial materials and workmanship.
SEC. 5. For the erection of the said Penitentiary, Tbe money. by
the Governor is hereby authorized and required to wbom drawn,
draw the sum of twenty thousand dollars. appropri- and b~ ~bom
ated for the erection of public buildings in the Ter- expen e •
ritory of Iowa, by an act of Congress approved July
7,1838. and pay the same over to the Superintendent.
to be used by him for the purchase of materials and
pay of workmen and laborers necessary to erect said
building: p1'01J'i,(kd. It shall not interfere with the Proviso.
twenty thousand dollars appropriated by the organic law, organizing the Territory of Iowa. And the
said directors are hereby authorized and empowered Powers of dl·
to cause to be employed, in the erection of the Peni- rectors to.emtentiary, all such persons as now are, or may hereafter ::a':f~::VlctS.
be, convicted of any infamous crime in this Territory,
.
and sentenced to hard labor, or as many thereof as in
the opinion of said directors can be employed, with
advantage and safety to the Territory, and all convicts
so employed shall be kept at hard labor, under such
guards, and according to such rules and regulations, Guards and reas the directors shall prescribe for that purpose, and I1Ilatlonl.
an account of the labor of the convicts thus employed
shall be carefully preserved and reported by the Annual Report.
directors to the Legislative Assembly annually. The
directors shall examine the accounts of the Superin· InspectIon of
tendent as frequently as they may choose so to do, accountlquar·
not less than once a month, and they shall make a terly lettle. h h'1m quarter year Iy, an dsubmit
' suc h ment,
and lubsettI("ment WIt
mlsllon.
quarterly settlements to the Legislative Assembly annuallv.
SEC. 6. The directors shall receive, annually, as a Compensation
compensation for the services required of them by of directors.
tbis act, such yearly salary, not exceeding eight hundred dollars, as to the directors may appear reasonable, to be paid quarterly, on the order of a majority
of the directors.
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Appointment
SEC. 7. As soon as the Penitentiary shall be fitted
of WardeD. for the reception and employment of convicts. the
directors shall thereupon appoint a Warden of the
Penitentiary, who shall' hold his office during the
His aec:urltlea. pleasure of the directors, he shall take an oath or
bond aod con' affirmation faithfully to discharge the duties of his
dltioJl.
office, and shall give bond to the Territory, or State
IIO.GOO.
of Iowa, in the sum of ten thousand dollars, with at
least two sufficient sureties, who shall be freeholders
within this Territory, or State. to be approved of by the
directors, conditioned for the faithful performance of
the several duties which may from time to time be reBond. ",itb
qui red of him, by law, which bond the said directors
whom deposlt- shall deposit in the office of the Secretary of the Tered.
ritory. or Treasurer of the State of Iowa. The War'\50iotant.; den shall appoint such number of assistants, not exIbeiraec:urltles. ceeding ten, as to the directors may appear necessary.
b?I.ld. Rnd c:on· and the assistants so appointed shall severally take an
dIllon.
.
t 0 d'ISC h arge, Wit
. h fid el'tty, t h'
oat h ,or a ffi rmatJOn,
elr
duties as such, and shall enter into bonds to the Territory, or State of Iowa, with one or more sufficient
sureties to be approved of by the directors, in any sum
not exceeding five hundred dollars each. conditioned
1500.
for the faithful discharge of their duties, which bond
Bond deposit· shall be deposited in the office of the Secretary of the
ed.
Territory. or Treasurer, of the State of Iowa.
Compeneat1on SEC. 8. The Warden shall receive an annual comof ~arden aod pensation for his services, to be fixed by the directors.
a.l.ltanll.
not exceeding eight hundred dollars, and each
assistant shall receive not exceeding twenty-five dollar'.! per month, to be fixed by the directors.
Raw maleriall. SEC. 9. The Warden shall attend to the purchasing
manufacturer•. of the raw materials. to be manufactured in the Peni~~d ~a~:~
tentiary, and shall also attend to the sale of all articles
c1o;hing of
manufactured therein; he shall also provide food and
con.ICII.
clothing for the convicts. and shall have in charge the
whole operations of the establishment. All moneys
drawn from the Treasury for the use of the prison,
after the same shall be completed, shall be drawn on
Money. bow the order of the Warden, countersigned by at least
drawn. &c.
one of the directors. and under such rules and regulations as shall from time to time be prescribed by
law, or the rules established by the directors.
, ...arden's acSEC. 10. The directors shall, in turn, every two
count.ln.pee:· weeks. and in company every three months, inspect
lion of prl,on the warden's accounts, the different apartments otthe
and report.
prison. and the condition of the prisoners, and annually, in the month of December, submit to the
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Legislative Assembly a report of the progress and
condition of the prison, together with suggestions as
to the improvement that may to them appear neces-lmprovements.
sary.
SEC. 11. The directors of the Penitentiary shall B,-Iaws, ruin.
from time to time establish by-laws, rules, and regu- ad reeulalations, for the discipline and government thereof, and tlODI.
the Warden, for himself and his assistants, shall be
held responsible for the observance and enforcement
of such by-laws. roles. and regulations: .Pro1Jid8d,
always, That such by-laws. rules and regulations shall ProvhlO. and
not l:>e contrary to law, and the directors shall an- report.
nually submit such by-laws. rules, and regulations, to
the le2islature
SEC. 12. That the directors may, at their discretion, Minister of tbe
employ any minister of the Gospel to officiate as Gospel ma, be
chapla!n in the Peniten.ti~ry. and they are hereby :::~%e;!~:~:.
authorized to pay such mIDlster of the Gospel any sum
not exceeding five dollars for each and every Sabbath
he shall so officiate as chaplain in the said Penitentiary.
SEC_ 13 The whole amount of twenty thousand Approprladollars appropriated in the fifth section of this act, lions, pall and
may be expended in the first instance, if necessary. fulure.
in the erection of the cells and inclosure of the Penitentiary, but if at any time hereafter the Congress of
the United States shall make a sufficient specific appropriation for the establishment of a Penitentiary,
within this Territory, the said twenty thousand dollars shall be refunded from such specific appropriation, and expended in the erection of other public
buildings within the Territory of Iowa.
ApPROVED. January 25, 1839.

PETITIONS.
AN ACT to regulate lbe mode of petillonlnlf the Leeialature In certaiD cuel.
SEC. 1. Be it (I1WI)ted 'by tM OoVAWil and HffU88 of
of tM T61"I'itory of [mJJa, That preVi-l'ublic notice
ously to any petition or memorial being received at to be IrIYen of
any future session of the legislature, praying that an an'IIIDtelnded
. I
·h
appcatoDto
h b y t he partlcu
act may be passed • were
ar rig ts or tbe leeillature.
privileges of any individual or individuals, bodies
politic or corporate, may be affected or infringed,
notice of such intended application by petition or
memorial shall be given at least thirty days before
R~entatiV8IJ
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Row 10. pe-

tllIoD or memorial ma, be
circulated.
AlldaYlt toac'
compaa, petl·
tloD or memo'
rial.

Duty of Presl·
deDtofCouD'
cll. flUlRd apeakf·
ero
Rep. ouse 0

Repeallq
cia...

the ensuing session of the Legislature, either by advertisement in a newspaper printed within the county
where the parties interested reside, or if there be no
such paper, then said notice shall be given by advertisement, to be fixed on the door of the court
house, and at three other of the most public places
in said county, for the said period of thirty days.
SBC. 2. That no such petition or memorial shall be
received by any future legislature, which petition or
memorial has been in circulation more than six
months, previous to the commencement of the session at which it shall be presented.
SBc.3. That all such petitions and memorials shall
be accompanied with the following affidavit, to be
sworn to and subscribed by the person, or persons,
who may have carried about or put the same in circulation: "Territory of Iowa, county of - - - ss. I,
A. B., do solemnly swear that I have presented the
above petition to the persons whose names are thereunto subscribed, and to the best of my knowledge
they are all residents of this county, are of proper
age, and have the qualifications of voters, and that
the object of said petition, or memorial, has been
explained, and that the signatures are all signed by
the proper persons whose names appear thereto, or
by some person duly requested so to do by such
person.
(Signed,)
C. D.
Sworn and subscribed to before me, at my office,
this - - day of ---18-.
O. M., Justice.
SEC. 4. That it shall be the duty of the President
of the Council, or Speaker of the House of Representatives, when such petition, or memorial. shall be
· an d ascertam
. wh et h er notice
.
presented
, to '
IDqulre
thereof has been given agreeably to the provisions
of this act, and whether such petition, or memorial,
has been in circulation more than six months, and
whether the affidavit, prescribed in section three of
this act, accompanies said petition, or memorial; and
if satisfactory proof be given that the foregoing requirements have been complied with, then such petition, or memorial, shall be received.
SBc.5. That the act of Michigan, entitled "An act
to regulate the mode of petitioning. &c.," and an act
of Wisconsin, supplementary thereto, approved,
January 19, 1838, are hereby repealed.
ApPROVED, January 19,1839.
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AN

PRACTICE.
ACT r....latiag Practice la tbe d1ltrlct court. of tbe Territory of Iowa.

SEC. 1. B, it,7I4CtId 7¥y tM Otmncil cm.d 1l0'l.Ule ~f
&pre8tJAtatiw8 of tM nrritory of /fmJ(J, That all writs Autborlty. telt,
issued by any court in this Territory shall run in the aeal, date and
name of the United States of America, and bear test retura 01 wrltl.
in the name of the presiding judge and shall be sealed
with the seal of said court, signed by the clerk
thereof, and made returnable to the first day of the
next term, after the date of such writs.
SEC. 2. It shall be the duty of the sheriff, or cor- Service aad
oner, to serve all process of summons, or capias, return of writs.
when it shall be practicable, ten days before the re- wbybwhom·dto
om. an
turn day thereof, and to make return of such process wbea wltb
to the clerk who issued the same, by or on the re-amou~t offees.
turn day, with an endorsement of his service, the
time of serving it, and the amount of his fees: Provid«l, That when such process shall have been Proylso.
directed to a foreign county, the officer executing
the same, may make return thereof by mail, and the
clerk may charge the postage and tax the amount in
his fee bill.
SEC. 3. If it shall not be in the power of such Coutlauaace
sheriff or coroner to serve such summons.or capias f(1'anted forcer·
ten days before the return day thereot, he may exe- taln realOns.
cute the same at any time before or on the return
day, but in such case the defendant, or defendants,
shall be entitled to a continuance and shall not be
compelled to plead before the next succeeding term.
SEC. 4. Whenever it shall appear by the return of Orlelaal prothe sheriff, or coroner, that the defendant or defend- ce.s ma,. be
ants are not found, the clerk shall, at the request of rendered from
. (as term to term.
· 'ff, '
t he p1amtl
Issueh
anot er summons, or capias
the case may be), and so on until service be had and
the defendant or defendants be summoned or brought
into court; and if such summons or capias be served And tbe trial
on anyone or more, but not on all of the defendants, ma, proceed
· 'ff or p I"ff
t he p IamlJ
amlJ s s h a II be at I'b
I erty to pro- and
bad jude't
where be
all
ceed to trial and judgment in the same manner as if tbe 'deft'. haYe
the defendants were in court, and any judgment so aot been lenobtained, shall be valid against the defendant or de- ed .
fendants on whom the process had been served, and
the plaintiff or plaintiffs may at any time afterwards How.alddeft'.
have a summons in the nature of a scire facias against ma, be made a
the defendant or defendants not served with the first =,In lucb
process as aforesaid, to cause him, her, or them to
I.
appear in the said court and show cause why he, s.he,

C
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or they should not be made a party to such judgment, and the court shall thereon proceed to hear and
determine the matter in the same manner as if such
defendant or defendants had been originally sumCredits, and
moned or brought into court; and such defendant or
lorm and effect defendants shall also be allowed the benefit of any
01 sacb judgt'•• payment which may have bee~ made on the judgment before recovered, and the Judgment of the court
against the defendant or defendants in such case
shall be, that the platntiff or plaintiffs recover against
such defendant or defendants, together with the defendant in the former judgment, the amount of his
debt, or damages, as the case may be,
Ruleontbe
SEC. 5. If any sheriff, or coroner, to whom any
sberilftoretarn summons or capias shall be delivered, shall neglect
procca_.
or refuse to make return of the same before or on
the return day of such process, the plaintiff may
enter a rule requiring said sheriff or coroner to make
return of such process, on a day to be fixed by the
court, or to show cause, on that day, why he should
Service 01 nO- not be attached for a contempt of the court; and the
tice.
plaintiff shall thereupon cause a written notice of
such rule to be served on such sheriff or coroner, and
Contempt md if good and sufficient cause be not shown to excuse
punisbment.
such officer, the court shall adjudge him guilty of a
contempt, and shall proceed to punish such officer
as in other cases of contempt.
Declaration,
SEC. 6. If the plaintiff shall not file his declaration,
account, or
together with a copy of the instrument of writing, or
otber writinw, account on which the action is brought, in case the
to be filed, and same be brought on a written instrument or account.
wben.
ten days before the court at which the summons or
capias is made returnable, the court on motion of the
defendant shall continue the cause, at the costs of
Continuance, the plaintiff, unless it shall appear that the suit was
the first term. commenced within ten days of the sitting of the
court, in which case the cause shall be continued
Second term, without costs, unless the parties shall agree to have
judw'tfDr del't, a trial, and if no declaration shall be filed ten days
if declaratiDD, before the second term of the court. the defendant
ac., be nDt
h II b e entlt
. Ie d to a JU
. d gment as tn
. case 0 f nonfiled.
S a
suit.
Clerk sball cnSEC. 7. The clerks of the district courts in this
ter parties.
Territory shall keep a docket of all the causes pendcause Df action, ing in their respective courts, in which shall be ennames Df attard h
f h
.
h
f'
neJ_ &te. Dn a tere t e names 0 t eo parties, t e cause 0 action,
dDCk~t.'
and the names of the plaintiff's attorney, and he shall
furnish the judge and the bar at each term with a
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copy of the same, in which all indictments and causes
to which the United States may be a party, shall be
first set down, after which shall be set down all cases Clailification
in law, in order, according to the date of their com_ofcaulea.
mencement, and lastly, the suits in chancery; and the
clerk shall also set and apportion the causes tor as Apportionmany days of the term as he may think necessary, mentofcaules.
or. be directed by the judge' and all subprenas for of
andwltnelSea.
.attendance
witnesses shall be made returnable on the day on
which the cause in which the witne"'ses are to be
called, is set for trial.
.
SEC. 8. The clerk shall from time to time issue Dllty of clerk
subprenas for such witnesses as may be required byastowltneslel.
either party, returnable on the day for which the
cause in which they are required to attend is set for
trial, and every clerk who shall refuse so to do, shall
be fined at the discretion of the court in any sum not Penllty.
exceeding one hundred dollars.
SEC. 9. In all cases pending in any district court Wben the
of this Territory, if both the parties shall a~ree, both court lDay dematters of law and fact may be tried by the court. ride the law
SEC. 10. The several district courts shall have ~~~~:e~~ct~~
power in any action pending before them, upon mo- and ac~ount8
tion, and good and sufficient cause shown, and reason· may be requl·
able notice thereof given, to require the parties, or red.
either of them, to produce books or writing in their ParticulAr
possession or power. which contain evidence pert i- itema to be
nent to the issue. and it shall be the duty of the de- filed wlth:deft'l
fendant or defendants, in all cases where he, she, or plea.
they intend to prove on trial any accounts or de-·
mands against the plaintiff or plaintiffs, to file with
his plea a bill of the particular items of such accounts or demands, and no other accounts or demands shall be suffered to be proved to the jury, or
court, on that trial.
SEC. 11. On the appearance of the defendant or Time to plead.
defendants, the court may allow such time to plead
as may be deemed reasonable and necessary, and for
want of appearance. may give judgment by default Judgment by
on calling the cause, except in cases where the pro- default.
cess has not been served or declaration filed ten days
before the term of the court, but all the causes shall
be tried, or otherwise disposed of, in the order they
are placed on the docket, unless the court, for good Exception.
and sufficient cause, shall otherwise direct. And
whenever either party shall apply for the continuance of a cause on account of the absence of testimony, the motion shall be grounded on the affidavit Continuance.
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of the party so applying, or his, her, or their authorDoe diligence. ized agent, showing that due diligence has been used
Names and re- to obtain it, and also the name and residence of the
sidence of
witness or witnesses, and what particular fact or
witnelies.and facts the party expects to prove by such witness or
facts to be pro- .
I h
.
ved.
Witnesses, and shou d t e court be satisfied that such
evidence would not be material on the trial of the
Admission of cause, or if the opposite party will admit the fact or
factI.
facts stated in the affidavit, the cause shall not be
continued.
Multiplicity of SEC. 12. The defendant may plead as many matpleas.
ters of fact in several pleas as he may deem necesGeneral iSlue. sary, for his defence, or may plead the general issue,
and special and give notice in writing under the same of the
matter.
special matters intended to be relied on for a defence on the trial, under which notice, if adjudged by
the court to be sufficiently clear and explicit, the defendant shall be permitted to give evidence of the
facts therein stated, as if the same had been espeExecution of cially pleaded and issue taken thereon; but no person
inltrument.. shall be permitted to deny on trial the execution of
any instrument in writing, whether sealed or not,
upon which any action may have been brought, or
which shall be pleaded or set up by way of defence or
Pleas milled. set·off, unless the person so denying the same shall, if
defendant verify his plea by affidavit, and if plaintiff
shall file his or her affidavit denying the execution
Proviso.
of such instrument: Provided, If the party making
Executors. and such denial be prosecuting, or sued as executor or
administrator•. administrator, it shall be sufficient to state in such
affidavit the belief of the party making the same according to his or her best knowledge, that such instrument was not executed by the testator or intestate.
Jodgments by
SEC. 13. Whenever judgment shall be given against
default. on
the defendant or defendants by default in any action
written Inltro- brought on any instrument of writing for the payment..
ment of money only, the court may direct the clerk
DamAgel.
to assess the damages by computing the interest and
principal and report the same to the court, upon
which final judgment shall be given, and in all other
actions, when judgment shall go by default, the
plaintiff may have his damages assessed by the jury
in court.
When judeSEC. 14. The court may, in its discretion, before
ments by de- final judgment, set aside any default upon good and
fault set aide. sufficient cause, upon affidavit, upon such te('ms and
conditions as shall be deemed reasonable: PrtnJidMl,
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That no judgment by default shall be set aside unless Prowllo. al to
the motion, is made at the term said judgment was time.
rendered.
SEC. 15. All affidavits made in court during the Affidavits mUlt
progress of any cause and relating thereto, shall be be filed aad
filed and preserved by the clerk.
preserved.
SEC. 16. In actions brought on penal bonds, con- ACtiODI OD peditioned for the performance of covenants, the plain- Dal bODd•.
tiff may assign in his declaration as many breaches Breacbes of co·
as he may think fit, and the jury, whether on trial of veDmts.
the issue, or of inquiry, shall assess the damages for
so many breaches as the plaintiff shall prove, and
the judgment for the penalty shall stand as a secu- PeDalty to
rity for such other breaches as may afterwards hap- staDd ...ecurlpen; and the plaintiff may, at any time afterwards, t1.
sue out a writ of inquiry to assess damages for the Dam ...el.
breach of any covenant, or covenants, contained in
such bond subsequent to the former trial or inquiry,
and whenever execution shall be issued on such Judg- ExecutloD.
ment, the clerk shall endorse thereon the amount of
the damages assessed by the jury, with the costs of .
suit, and the sheriff or coroner (as the case may be)
shall only collect the amount so endorsed: Provided,
That in all cases where a writ of inquiry of damages
shall be issued for any such breaches subsequent to
the first trial or inquiry, the defendant, or his agent Notice to def't
or attorney shall have at least ten days' notice in or bl. att'y.
writing of the time of executing the same.
SEC. 17. The defendant, or defendants, in any ac- Set-off. plea.
tion brought upon any contract or agreement, either md Dotice.
express or implied. having claims or demands against
the plaintiff in such actions, may plead the same or
give notice thereof under the general issue, as is provided in the twelfth section of this act, or under the
plea of payment, and the same or such part thereof
as the defendant shall prove on trial shall be set off
and allowed against the plaintiff's demand, and a verdict shall be given for the balance due, and if it shall
appear that the plaintiff be indebted to the defend-ludrmeDtfor
ant, the jury shall find a verdict for the defendant, defeDdaat.
and certify to the court the amount so found, and the
court shall give judgment in favor of such defendant
for the amount so certified, with the costs of his de- ExecutioD.
fence, and execution shall be issued on such judgment, as in other cases.
SEC. 18. In all civil actions each party shall be en- Peremptory
titled to a challenge of three jurors without showing cballeqe.
cause for such challenge, and when the jury retire to
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consider of their verdicts they shall be permitted to
take any papers that may have been used as eVidence
on the trial. And no plaintiff shall suffer a non-suit
on the trial, unless he do so before the jury retire
from the bar.
SEC. 19. If during the progress of any trial in any
Bill 01 excel'tlons part 01
civil cause either party shall alledge an exception to
the record.
the opinions of the court and reduce the same to
writing, it shall be the duty of the judge to allow
the said exceptions and to sign and seal the same,
and the said bill of exceptions shall thereupon become a rart of the records of such cause; and if any
Judge'uelu.. l. judge 0
the district court shall refuse to allow or
sign such bill of exceptions tendered and the same
How remedied. is signed. by three or more disinterested by-standers.
or attorneys of said court, the judge shall then permit the said bill to be filed and become a part of
the record. if the judge refuse, the sUJ;>reme court of
By supreme
this Territory may, when such cause IS brought becourl.
fore them. by writ of error or appeal, uron proper
affidavit of such refusal, admit such bil of exceptions as a part of the record.
Verdict, how
SEC. 20. It shall be sufficient for the jury to prorendered.
nounce their verdict by their foreman in open court,
without reducing the same to writing, and the clerk
Enlry in lorm. shall enter the same in form under the direction of
the churt, and if either party may wish to except
Motion lor new to the verdict or for other causes to move for a new
trial. or in ar- trial, or in arrest of judgment, he shall. before final
rei I 01 judaJ'udgment be entered, give by himself or counsel to
ment.
the opposite party or his counsel, the points in
Grounds 01
writing, particularly specifying the grounds of such
such motion. motion and shall also furnish the judge with a copy
how stated.
of the same, and final judgment shall thereupon be
Proceed in".
Ita,ed.
stayed until such motion can be heard by the court:
Limitation.
But no more than two new trials shall be granted to
the same party in the same cause, nor shall any verIrregularity.
dict or judgment be set aside for irregularity only,
unless cause be shown for the same during the sitting of the court at the term stich judgment or verdict shall be given.
SEC. 21. Whenever an entire verdict shall be given
General verdict, how sus' on several counts, the same shall not be set aside or
tained.
reversed if anyone or more of the counts be good.
SEC. ~2. In cases of attachment against absent or
Attachment,
absconding debtors, the attaching c"reditor shall, on
the return of the writ of attachment, or at the term
of the court where the same is made returnable, file"
Documentary
eyideDce.
NOD·suit.
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a declaration (unless otherwise provided in the act Declaration
regulating writs of attachment), with a copy of thetbereln,
instrument,or account on which the attachment was
issued as in other cases; after which the cause shall
proceed as in other cases, and if no declaration shall
be filed, the defendant, on entering his appearance,
shall have a judgment against the attaching creditor judg'tfnrdef't.
for costs.
SHC. 23. Any person, for a debt bona fide due, judl't by CODmay confess judgment by himself or attorney, dulyfellieD, release
authorized without process, and every confession of of error..
judgment whether with or without process shall operate as a release of errors on the entering up of the
judgment or makin~ record thereof, and in no case,
except when the title of land shall come in question, shall it be necessary for the clerk to make a The record,ln
complete record, unless especially requested by one such cases.
of the parties, who shall pay the costs of the complete record.
SHC. 24. Where judgment shall be arrested for any jud,'t arrested
defect in the record of rroceedings, after the first for error.
process, the plaintiff shal not be compelled to commence his action anew, but the court shall order Order of court
new pleadings to commence with the error that
caused the arrest.
SHC. 25. The clerks of the several district courtsclerlr.'sfeeboolr.
shall keep a fee book, in which shall be clearly and how kept.
distinctly set down in items under the I?roper title, What It shall
the costs of each suit, including the sheriffs and wit- Bet forth.
nesses, as well as clerk's fees, noting distinctly what
fees have accrued on the part of each party, which
fee book shall be a I?ublic record, and, whenever any Fee book.a
suit shall be determlJled and final judgment entered, public record.
the costs and charges of each party litigant shall be
made up, and, together with the costs of the prevailing party, shall be included in the judgment, and the
clerk shall always send out a bill of such costs with Bill of coati
the execution, and the costs of the party failing in to accompany
the suit, shall be collected in the manner prescribed ~ecu~I~~. t d
bvlaw..
ow 0 ece .
• SHC. 26. If any clerk shall issue a fee bill, or a bill Bill of COlts to
of costs, with the execution, without first enteringcorre8Pond
the same in his fee book, or if any such bill of costs wl~ tbe re'
or fee bill shall be so issued which shall not be in ~b~rwi8evold
substance a copy of the recorded bill, the same shall
.
be void, and any person having paid such bill of
costs, or fce bill, may recover from the clerk the Penalty.
amount thereof with costs of suit; in any court
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having cognizance thereof, and in every bill of costs
to be made or recorded as aforesaid, the names of the
witnesses shall be stated with the number of days
each attended at every term.
SEC. 27. It shall not be necessary to insert in the
judgment other than the docket book, the costs of
the prevailing party, except in cases where a comCbaracter. and plete record shall be reqUired, but the fee book of
correction of the clerk shall be taken and deemed a part of the
lee book.
record, subject. however, at all times to be corrected
by the court.
Judgment
SI.c.28. The clerks of the several district couns
docket. order shall provide and keep in their respective offices a
tbereof.
· ·
well bound book f
or entering
thereIn an aI phabetical docket of all judgments and decrees rendered in
Dnty of clerk their respective courts, and it shall be the duty of
detailed.
the said clerks. during every term. or within thirty
days thereafter, to enter in such term in alphabetical order by the name of the person against whom
the judgment or decree was entered. which shall
contain, in columns ruled for that purpose. the
names of the parties, the date. the nature of the
judgment, or decree. the amount of the debt, damages and costs, the book and page in which it is
entered, and leaving a blank column. or columns.
Satisfaction of for entering a note or memorandum of the satisfacjudgment.
tion, or other disposition thereof; and when any
judgment or decree shall be satisfied by execution.
or otherwise. or shall be set aside, the said clerk shall
enter a memorandum thereof in the column left for
that purpose, showing how disposed of. and the
date. book. and page where the evidence thereof is
recorded, and such docket may be searched by persons. at all reasonable times, without fee; and every
clerk who shall fail to keep such docket or to enter
therein any judgment, or decree, as aforesaid. shall
forfeit and pay a sum not exceeding one hundred
Penalty.
dollars. nor less than twenty-five dollars, and costs
of suit, the one half to the use of the county where
such court is held, and the other half to the use of
How recover- any person who will sue for the same, to be recoved.
ered by action of debt in the district court.
Remedy
SEC. 29. Whenever any sheriff or coroner shall
againlt sberiff, neglect or refuse to make return of any execution to
&c.
him delivered, and deliver when the same shall be
returnable, or shall refuse or neglect to pay over any
moneys collected on such execution, the party suing
out such execution on giving to said sheriff or coroNames of witDeIBel. and
number of
days.
Docket book.
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ner five days' notice, in writin~, of his, her, or their Notice.
intention, may apply to the court for relief: and it
shall be the duty of the court, on proof by affidavit Out,. of coart,
of the delivery of such execution, if the same be not
returned, or on proof that such money has been collected and not paid over, to grant an order against To grant aD
such sheriff or coroner, requiring him to make im- order.
mediate return of such execution. or if the amount,
or any part thereof has been collected, to pay over
the same immediately, with twenty per cent. thereon Its requirefrom the time of collection till paid, and on failure meDts.
of such sheriff or coroner to comply with such order.
on demand, and being served with a copy of the
order, he shall be judged to be in contempt, and CODtempt. aDd
punished accordingly; or the plaintiff in such execu- punlsbmeDt.
tion may have judgment for the money, with twenty :.:smed,. modlper cent. thereon so collected, and have execution as .
in other cases: PrUlJided, That in such cases, no stay Proylso.
of execution shall be granted.
SEC. 30.' The clerk shall enter, in a book to be kept Oat,. of clerk,
by him for the purpose, the return of the sheriff or asreprdsrecoroner of all executions within thirty days after the I~rn of execusame shall be: returned •. under t~e penalty imposed in ~:~I".
the twenty-eighth section of this act.
SEC. 31. Appeals from the district court to the Appealafrom
supreme court of this Territory shall be allowed in all district to sacases when the judgment or decree appealed from be preme court.
· 0 f costs, to t h e sum wbeDallowed.
fi na I ,an d s h a 11 amount, exc 1uSlve
of twenty-five dollars: Provided. Such appeals be ProYlso.
prayed for at the time of rendering the judgment or
decree, and provided the party praying such appeal
shall, by himself, agent, or attorney, give bond, with DODd and Besufficient security, to be approved by the court, and cartt,.
filed in the office of the clerk; which bond shall be in ConditlOll.
a reasonable sum, sufficient to cover the amount of
the judgment appealed from, and all costs, interests,
and damages, in case the judgment shall be affirmed;
and also for the due prosecution of said appeal, and ForfeltareaDd
the obligee in such bond may at any time on a breach remed,..
of the condition thereof, have and maintain an action
at law, as on other bonds.
SEC. 32. The appellant shall lodge in the office of Record aatbeD'
the clerk of the supreme court, an authenticated copy tlcated and
of the record or decree appealed from by or before filed.
the third day of the next succeeding term of said
supreme court: PI'O'tJidd, That if there be not thirty Proylso,aato
days between the time of making the appeal and the time.
sitting of the court, then the record shall be lodged
51
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as aforesaid, at or before the third day of the next
succeeding term of the supreme court; otherwise the
Dlaml8sal.
said appeal shall be dismissed, unless further time to
Exception.
file the same shall have been granted bv the supreme
court, upon good cause shown.
Execution
SEC. 33. In all cases of appeals and writs of error.
awarded. or
the supreme court may give final judgment and issue
:cord remand· execution, or remand the cause to the district court
.
in order that an execution may be there issued, or that
other proceedings may be had thereon.
Superaedeaa.
SEC. 34. No writ of error shall operate as a superbow cranted. sedeas, unless the supreme court, or some justice
thereof, in vacation, after inspecting a copy of the
record, shall order the same to be made a superBond and con· sedeas; nor until the party procuring such writ shall
dltlon.
file a bond in the manner and with the condition reDuty of clerkl. quired in cases of appeals; when the clerk issuing
such writ shall endorse thereon that it shall be a
super:-edeas and operate accordingly, and the parties
Judgment and in writs of error shall be subject to the same judgment
execution.
and mode of execution as is provided in cases of appeals.
SEC. 35. Whenever the supreme court shall be
Difference of
opinion.
equally divided in opinion on hearing an appeal or
writ of error, the judgment of the court below shall
stand affirmed.
Cbarge of dis·
SEC. 36. The district courts in charging the jury,
trld court con' shall only instruct them as to the law of the case.
fined to law.
SEC. 37. That any instrument of writing to which
~~:~I equal the maker shall affix a scrawl by way of seal, shall
.
be of the same effect and obligation to all intents as
Proviso.
if the same was sealed: PrO'lJided. The seal be referred
to in the body of the instrument.
SEC. 38. A negro, mulatto, or Indian, shall not be
Incompetent
wltnes8es.
a witness in any court or in any case against a white
person.
Non·jolnder In
SEC. 39. That in all cases where a judgment or deappeal or writ cree shall be rendered in any district court in any
of eaffrror, not
case whatever, either in law or chancery, against
to eet pro·
• h
f h
{d
ceedlnp tbere- two or more persons, elt er one 0 t e sal persons
on.
shall be permitted to remove said suit to the supreme
court by appeal or writ of error, and for that furpose shall be permitted to use the names 0 all
of said lersons, if necessary; but no costs shall
be taxe against any person who shall not join in
said appeal or writ of error. And all such cases shall
be determined in said supreme court as other suits
are, and in the same manner that it would have been

..A
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if all the parties had joined in said appeal or writ
of error.
SEC. 40. Hereafter minors may bring suits in all Mlnon ma,
cases whatever by any person that they may select as lue b, nellt
their next friend, and the person so selected, shall friend.
file a bond with the clerk of the district court, or
justice of the peace, before whom the suit may be
brought, acknowledging himself bound for all the
costs that may accrue and legally devolve upon such
minor; and after bond shall have been so filed, said Bond required
suit shall progress to final judgment and execution forcOitl.
as in other cases.
SEC. 41. That in any species of personal actions in Proceedlop
law or equity when there is more than one defend- wbere defend·
ant, the plaintiff commencing his action where either ~nt~elidet
of them reside, may have a writ or writs issued, di~ c:untl:en
rected to any county or counties where the other
.
defendants, or either of them, may be found: Pro·
vided, That if a verdict shall not be found, or judg- Proyiso.
ment rendered against the defendant or defendants.
resident in the county where the action is commenced,
judgment shall not be rendered against those defendants who do not reside in the county, unless
they appear and defend the action.
SEC. 42. Interpreters may be sworn truly to inter- Interpreter..
pret when necessary.
SEC. 43. No declaration shall hereafter be consid- SeC.la. to reo
ered necessary to be filed in any scire facias to re- .I.e judgment,
vive a judgment.
NIIfT. not reSEC. 44. That when any person, holding a ·bond or ~~:~:;. bond or
note for the direct payment of property or money, note, &c.
shall desire to put the same in suit, he may do so by
filing with the clerk of any district court having
jurisdiction thereof, together with a petition pur- And petition.
porting as follows:
District Court, - - - l t
County, Iowa Territory. f sc .
A. B., plaintiff, states that he holds a bond, or Form.
note, (as the case may) on the defendant. C. D., in
substance as followeth: (here insert a copy of the
bond or note), yet the same debt remains unpaid,
wherefore he prays judgment for his debt and damages for the detention of the same, together with his
costs.
SEC. 45. If the plaintiff shall hold the bond or note A.Ilgnmentof
as indorsee, then after reciting the bond or note, say bond or note.
on which is the following assignment: (recite the
assignment) whereby the plaintiff hath become the
,/
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8ulllliloal aad
petitlOll, tbelr
requiremeats
sad lenice.

Coatlauauce.

Judl'ment by
default.
Defects after
verdict, bow
cured.

Form.

proprietor thereof, of which the defendant hath had
due notice.
SEC. 46. A copy of the petition shall be sent out
with the summons annexed thereto, requiring the
defendant or defendants to appear and answer the
said demand on the fir t da of the succeed'
t
hich shall be
he sheriff by
copy of the p
ummons to th
t, and each 0
re be more th
SEC. 47. The
er officer, in
all note the d
it shall have
ted; and whe
appear there
it was executed ten days or more before the return
day, judgment shall be rendered at the first term,
subject to be continued on affidavit, as provided in
this act, but if the process shall not have been executed ten days before the sitting of the court to
which the same is made returnable. a continuance
all be entere
al shall be h
nt of parties.
SEC. 48. The
shall stand in
a declaratio
ant or defen
I?ear and pie
an Issue may
In actions of
bond or note
defendant or defendants shall not appear and plead,
the plaintiff may take judgment by default, as in
other cases.
SEC. 49. After verdict, the act of jeofails shall
apply as in actions of debt heretofore; nothing herein
shall prohibit any person who shall choose so to do.
om suing it:t t
.
ay, and the fe
e same as In
SEC. 50. Whe
hall have bee
rding to the
this act, and 0
hold to bail
vided, there s
ed by the cle
nd an order t
bail. as is now or may be provided by law. In such
cases the affidavit shall be in substance as follows:
Territory of Iowa, } ss.
----coun t y.
A. B., plaintiff in the above petition, maketh oath
and saith, that he has a real, subsisting, and unsatis'n the above pe ..
fied cause of ac .
mounts to the
; and furthe
eponcnt will
of losing his d
e defendant
1. Signed,
Sworn to and
efore me at
is - - day 0
G. W. H

407
Which affidavit may be made before the clerk of the
district court, or any justice of the peace of the
proper county.
SEC. 51. This act to take effect and be in force Tblaact. when
from and after the first day of May next.
to take effect.
ApPROVED, January 25, 1839.

PROMISSORY NOTES.
AN A,,:r

relall ye to promlslorJ' notes. bondi, due bill•. and otber lnatrnmenta of wrltlq.

SEC. 1. .Be it en,a,oted 'by tM Oouncil and H0'U88 of
RepreMntatiWIJ of the Te1'1'itory qf Iowa. That all pro- Bond•. notes.

missory notes, bonds, due bills, and other instruments Itc .• sball be tao
of writing. made by any person. body politic or cor- km according
'.
to tbelr pur·
.
porate, whereby suc h person. or persons, promise to port
pay any sum of money, or articles of personal prop.
erty, or any sum of money in personal property. or
acknowledge any sum of money. or articles of personal property to be due. shall be taken to be due and
payable to the person to whom the said note, bond,
bill, or other instrument of writing is made; and any Ailipment
such note, bond, bill, or other instrument of writing, tbereof. and Ita
made payable to any person, shall be assignable, by effect.
endorsement thereon, under the hand of such person
and of his assignee in the same manner as bills of
exchange, so as absolutely to transfer and vest the
property thereof in each and every assignee successively; and any assignee to whom such sum of money,
or personal property is. by such endorsement. made
payable. or in case of the death of such assignee, his Suit. for tbe
executor or administrator. may, in his name. institute reconrJ' 01 tbe
and maintain the same kind of action for the recov- monteJ' or p~o-ed
per J'prom
••
ery thereof, agal.nst t he person wh 0 ma d e an d exe- and
tbe ril'ht
cuted any such note, bond, bill, or other instrument of action bereof writing. or against his executor or administrator, In.
as might have been maintained against him by the
obligee or payee, in case the same had not been assigned; and in every such action, in which judgment
shall be given for the plaintiff. he shall recover his
damages and costs of suit as in other cases: Provided, That the maker shall never be allowed to aI- ProvilO.
ledge payment to the payee made after notice of such
assignment, as a defence against such assignee.
Sac. 2. Every assignor, or his heirs, executors, or Due dllll'eDCe
administrators, on every such note, bond. bill, or other of ullp...
/F
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instrument in writing, shall be liable to the action
of the assignee thereof, or his executors or administrators, if such assignee shall have used due diligence
by the institution and prosecution of a suit against
the maker or makers of such assigned note. bond.
bill, or other instrument of writing, or against his
heirs, executors, or administrators, for the recovery
of the money, oryrop~rty due thereon, or damages
l'ro.llo III cue in lieu thereof: ProtJidtd, That if the institution of
of abRondl. such suit would have been unavailing, or that the
oblilon.
maker had absconded, or left the Territory when
such assigned note, bond, bill, or other instrument in
writing, become due, such assignee, his executor. or
administrator, may recover against the assignor, or
against his heirs, executors or administrators, as if
due diligence by suit had been used.
Endonement,
SEC. 8. If any such note, bond, bill, or other instruand tbe dement in writing, shall be endorsed, after the day on
fence aUowed. which the money or property therein mentioned became due and payable, and the endorsee shall institute an action thereon against the maker and signer
of the same, the defendant being maker and signer,
shall be allowed to set up the same defence that
might have been done had the said action been instituted in the name, and for the use of the person. or
persons, to whom the said note, bond, bill, or other
instrument in writing, was originally made due and
payable.
Notice of pa,SEC. 4. If any such note, bond, bill, or other instrument to enment of writing shall be endorsed, before the day
dorsee.and Itl the monev or property therein mentioned became
effect. on trial. d ue an dpaya
' bl e, an d teen
h
d orsee s ha II IDstitute
. .
an
action thereon, the defendant may give in evidence,
at the trial, any money or property actually paid on
the said note, bond, bill, or other instrument in writing, before the said note, bond, bill, or other instrument in writing was endorsed or assigned to the
plaintiff, by proving that the plaintiff had sufficient
notice of the said payment before he accepted or received such endorsement.
TheconllderaSEC. 5. In any action commenced in any court of
tlon. mUlt be law in this Territory u{>on any note, bond. bill. or
~. or .aJua- other instrument in Writing, for the payment of
e.
money or property, or the performance of covenants
or conditions by the obligee or payee thereof, if
such note, bond, bill, or instrument ID writing was
made without a good and valuable consideration, or
if the consideration upon which such note. bond,
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bill. or other instrument in writing was made. has
wholly failed. it shall be lawful for the defendant
against whom such action shall have been commenced by such obligee, or payee, to plead such
want of consideration, or that the consideration has Want of conwholly, or in part, failed; and if it shall appear that Iideratlon, or
any such note, bond, bill, or other instrument of Itl fallule,ln
- - was rnad e WIt
- hout a goo d or va Iua bl e consl-d- wbole,orln
wntlDg
part_
eration, or that the consideration has wholly failed,
the verdict shall be for the defendant, and if it shall
appear that the consideration has failed in part, the
plaintiff shall recover according to the justice and
equity of the case: Prooided, That nothing in this ProyllO. as 10
section contained shall be construed to affect or im- time.
pair the righ t of any bona fide assignee of any instrument made assignable by this act, where such assignment was made before such instrument became
due.
SEC. 6. If any fraud or circumvention be used in Fraud. or cirobtaining the making or executing of any of the in- cumventlon.
struments aforesaid, such fraud, or circumvention,
b: pleadmay be pleaded in bar to any action brought on any n ar.
such instruments. whether such action be brought
by the party committing such fraud, or circumvention, or any assignee of such instrument.
SEC. 7. In all cases, where any of the before men- Delivery of
tioned instruments of writing are for the payment or penonal prodelivery of personal property, other than money, Pieri)'; Il he d
. suc h IDstru.
I me, p ace an
. Iar pace
I
b e specl'fi ed ID
an d no partlcu
manDer of It'nments of writing for the payment or delivery thereof, der.
it shall be lawful for the maker of any such instrument to tender, or cause to be tendered, on the
day mentioned in any such instrument, the personal
property therein mentioned, at the place where the
obhgee or payee of any such instrument resided, at
the time of the execution thereof: Pf'OVided. how- Proylso, allo
ever, If such personal property be too ponderous to the bulk of pro·
be easily removed. or if the obligee or payee of such PlderlY,lDfd rea.
h a d not, at t h
'
f t he executIon
. 0 fence
IOstrument
e tIme
0
ties 0 parsuch instrument of writing, a known place of resi- .
dence in the county where the maker or makers reside, then it shall be lawful to tender such personal
property at the place where the maker or makers of
such instrument resided, at the time of the execution thereof. Any tender made in pursuance of this
section, shall be equally as valid and legal in case
any such instrument of writing shall have been

:tr
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assigned, in pursuance of the first section of this act.
as if no such assignment had been made.
Meet of leaRI
SEC. R. A legal tender of any such personal prop'
tender,u to erty shall discharge the maker of any such instruperaonRl proment from all liability thereon, and the property
perty.
thus tendered is hereby declared to be vested ID the
legal holder and owner of any such instrument of
writing, and he may maintain an action for the recovery thereof, or for damages, if the possession be
Provllo. u to subsequently illegally withheld from him: PromdtJll.
personal pro- however, If any such property, so tendered, shall be
pert,., tender, of a perishable nature, or shall require feeding, and
abaeuce, &C.
the person owning and holding such instrument of
writlOg be absent at the time of tendering the same.
it shall be lawful for any person making such tender.
to preserve, feed, or otherwise take care of the same.
and he shall have lien on such tendered property for
his, her, or their reasonable trouble, and the expenses
of feeding, preserving or sustaining such property
until payment be made for such trouble and expense.
Corporations,
SEC. ~. That in all suits brought in any court of
partnerships. this Territory, upon any promissory note, bond, bill.
&:c., ~t,.le of
or other instrument of writing, made payable to, or
suit, ludcment. b
ande.ecution
Y any corporate b0 d y, by t h'
elr corporate name, or
. any association of individuals by their associate
name, or partners tradin~ together under their partnership name and style, It shall only be necessary to
prove the corporate, associate or partnership name
and style, without proving the names of the individuals who compose the same, and when in any
such suit judgment be rendered against such corporate body, association of individuals, or partners,
said judgment shall be entered up against such corporate body, association of individuals, or partners.
under the same name and style as that in which said
suit is instituted; and the execution, when issued on
said judgment, against such corporate body, associaIDdlyldual lia' tion of individuals, or partners, in the corporate, asbillt,., bereiu. sociate, or partnership name and style. said execution shall run against his, her, or their individual, as
well as corporate, associate, or partnership property.
and shall be levied thereon and collected in like
manner as if the suit had been instituted in the
individual names of the partners composing such
corporate body, association of individuals or partnership.
Sipatures to
SEC. 10. The signature to all bills. promissory notes,
not.., bODda, bonds, or other instruments of writlOg, on which suit
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is or may be commenced in any of the courts of this billa. &:c.,deDI·
·
.
J . ' eVI'd ence ed aDderoatb.
T erntory,
s h a 11 b e conSI'dere d pl'I.mo,.I(J,()1,Q,
of their execution, and the party denying the same,
his agent or attorney, shall aeny the same by oath,
when the {>arty introducing the instrument shall
prove the signature by extrinsic evidence: PrfYOided, ProyllO.uto
If the defendant fails to appear at the first term of ~Y:eDce aad
the court, the plaintiff, in order to obtain judgment jU meat.
against him at that term, must prove the execution
of the note, bond, or other instrument.
SEC. 11. That all acts, or parts of acts, coming Rep911DIr aad
within the purview of this act, be and the same are eaforciq
hereby repealed; and that this act take effect, and claaae.
be in force, from and after the first day of March
next.
ApPROVED, January 4, 1~39.

PUBLIC ADMINISTRATORS.
ACT to autborlze the appolDtmentof Public Admlnlstraton ID the
aeYeral couDtles of thl. T"rrltory. aDd to preacrlbe their dullea.

AN

SEC. 1. B6 f:t 6nacted by tM

O~

and /1011,86 of

Reprl!8entatives of the Ter,.itory of ]ouJO" That there Pabllc admlD'

shall be elected, biennially, in each organized countylatntor, blea·
in this Territory a suitable person, to be known and Dial eleclioD
' Ad mlnlstrator,
. .
of, ID 9cb
name d t h e P ubl IC
w hose 0 ffi ce an d coaDt)'.
duties shall be prescribed as follows:
SEC. :&. That when any person shall die intestate To whom ad·
in any county in this Territory, or when any person, mlDlltratioD
a non-resident, shall die intestate, having goods and .rraDted.
chattels, rights and credits, or either, in this Territory, and no widow, or next of kin, or creditor, or
creditors, shall be living within this Territory, administration of the goods and chattels, rights and credits Resldenta aDd
of such intestate shall be ~ranted to the public DOD·resident.,
administrator of the county, m which such intestate t~e C:DDt)' aDd
died, or in which the goods and chattels, rights and e ec I.
credits shall be. found, in case such intestate shall
have been a non-resident, and his successors in office.
SEC. 3. Each and every {>ublic admihistrator who Oath of pabllc
may at any time be appomted as aforesaid, shall, administrator,
before entering upon the duties of his office, take tbekfore Iwhoml
f 11'
't "I , A • B ., tlq
a eD,aDd
D wr·
an d su b scn'be the o
owmg oat h ,to WI:
with
public administrator, in and for the county Of---whO:U filed.
and Territory of Iowa, do solemnly swear (or affirm)
that I will well and truly perform all such duties as
G~

Digitized by

Google

may be required of me, by law, as such administrator.
to the best of my knowledge and abilities, so help
me God:" which said oath shall be taken before the
judge of probate of the proper county. reduced to
writing, and subscribed by the public administrator.
and filed in the office of said judge.
Bond and 118SEC. 4. It shall be the duty of the public admincnrlty.
istrator, before entering upon the duties of his office.
as aforesaid, to enter into bond with sufficient security, to be approved of by the judge of probate in
the sum of - - - thousand dollars, condItioned for
the due administration. according to law, of all such
goods and chattels, rights and :redits, and assets as
may belon~ and appertain to the several estates upon
whIch admanistration may be granted to him as aforesaid; which said bond shall be in the following form.
ForlDofbond. to wit: "Know all men by these presents, that we,A.
B.• C. D. and E. F. of the county of - - and Territory of Iowa, are held and firmly bound unto the
people of the Territory of Iowa, an the penal sum of
- - - thousand dollars, current money of the United
States, which layment, well and truly to be made
and performe ,we and each of us do bind ourselves,
our heirs, executors. administrators and assigns
jointly, severally and firmly by these presents. as
witness our hands and seals this - - - day of - - Condltlon.
18-. The condition of this obligation is such, that
whereas the said A. B. has been appointed public
administrator, in and for the county of ----: Now,
if he. the said A. B., as such public administrator.
shall well and truly administer all such goods and
chattels. rights, credits and assets as shall come to
his hands, or possession, or to the possession of any
other person, for him. and which may belong to the
estate, or estates, of any person. or persons, upon
which administration may, at any time. be granted
to him, by the judge of probate of said county of
- - - and do cause to be made, or make himself. a
true and perfect inventory of the goods, chattels.
rights, credits and assets of all such deceased rersons. the administration of whose estates shal be
committed to him as aforesaid, and the same so made
doth exhibit in the said court of probate, when he
shall thereunto be required by law, and do make and
render a just account of all his actings and doings,
as such, in each separate estate. to the probate court
of the proper county, when required so to do. and
shall. in general, do and perform all such other duties
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as may, from time to time, be required of him by
law, then the above obligation to be void, otherwise To bulped,
to remain in full force and virtue," which said bond lealed, attested
shall be signed and sealed by the public adminis- lDd filed.
trator, and his securities, and attested by the judge
of probate, and filed in his office.
SEC. 5. In all cases, when administration shall Wbenletterl
have been granted to any public administrator, as 01 admIDI.traaforesaid, and it shall afterwards appear, that there tlo::a, be reis, or are, a widow, or next of'kin, or creditor, or YO .
creditors, of the deceased, entitled to the preference of administrator, by this act, it shall be the
duty of the court of probate to revoke the letters
granted to such public administrator, and to grant
the same to such widow, next of kin, creditor, or
creditors, as shall be entitled thereto: .i+mJided, ProyllO and
That application shall be made to the court of pro_limitation.
bate, of the proper county, by such person, or persons, within six months after letters shall have been
granted to the public administrator as aforesaid,
saving to such admistrators, i"n all cases, all such
sum or sums of money as may be due to him from
such estate on account of commission and expenses Commll.loD
due to and incurred by him in the management of aDdellpeDIe•.
said estate.
SEC. 6. If any balance of any such intestate estate, BallDces In
as may at any time be committed to any public ad_tbebaDdao.f
ministrator, as aforesaid, shall remain in the hands r~~I!C radmlDof such administrator, after all just debts and char~es I a 0 •
against such estate shall have been fully paid, which
shall have come to the knowledge of such public administrator, for two years after the administration
of such estate shall have been committed to him, as
aforesaid, such administrator shall cause the amount
thereof, with the name of the intestate, the time and Notice tbereof,
place of his, or her, decease to be published in so:ne bo"&lYeD.
one of the newspapers printed in this Territory, for .
eight weeks successively, notifying all persons having claims or demands against such estate, to
exhibit the same, together with the evidence in
support thereof, before the court of probate of the
proper county, within six months after the date of LlmltatioD.
such notice, or that the same will be forever barred,
and if no such claim be presented for payment, or
distribution, within the said time of six months,
such balance shall be paid into the county treasury,
and the county shall be answerable for the same, Coot,. to aIIwithout interest, to such person or persons as shalliwer for laeb

r--'.
Digitized by

Google

414
balances; bow
and to whom.
Protectloo of
property, &c.,
before admloIitratioo sbal)
b...ebeeo
lrflIoted.

Allowaoce
tberefor.

thereafter appear to be legally entitled to the same.
if any shall ever appear.
SEC. 7. Upon the death of any rerson, or intestate, not leaving a widow, or next 0 kin, or creditor.
or creditors, within any county of this Territory, it
shall and may be lawful for the public administrator
of the county, wherein such person may have died.
as aforesaid. or wherein the goods and chattels,
rights and credits of such decedent shall be, in case
such person shall have been a non-resident, to take
such measures as he may deem proper for the protection and securing the property and effects of
such intestate, from waste and embezzlement, until
administration thereon shall be granted to the person entitled thereto, as aforesaid, the expenses
whereof shall be paid to such public administrator
upon the allowance of the court of probate, in preference to all other demands against such estate.
funeral expenses excepted.
ApPROVED, January 19, 1839.

PUBLIC LANDS.
AN ACT to provide for the collectloo of demaodl growing out of contracts
lor lalel of Improvements on public lands.
SEC. 1. Be it enacted b,ll lhe Ooun.cil and llous(J of
Wbat conRepresentatives qt'tl16 Ter,.itory of Iowa. That all contractl, &c.,
tracts, promises, assumpsits. or undertakings. either
hereafter made written or verbal which shall be made hereafter in
Iball
be deem- goo d f alt
. h an d'·
.
ed ..lid.
Wit h out f rau d ,co11'
uSlon. or circumvention, for sale. purchase. or payment, of improvements made on the lands owned by the government
of the United States, shall be deemed valid in law
or equity, and may be sued for and recovered as in
other contracts.
Connyances
SEC. 2. That all deeds of quit claim, or other conto be binding veyance, of all improvements uJ?on public lands.
and effectual. shall be as binding and effectual, ID law and equity,
between the parties, for conveying the title of the
grantor in and to the same, as in cases where the
grantor has the fee simple to the premises conveyed.
ApPROVED, January 15, 1839.
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PUBLIC LANDS.
AN ACT to preYent trespa" and other Injuries belqdone to the poa_lon
of Httlen on tbe public domain, and to define the uteDt of the rlebt of
po.._lon on the laid landa.
SEC. 1. Be it eno,cted by th8 Cown.cil and U(J1J86 of
Rqyre&entati'V68 of the Territory of IO'/J}(J,. That here- Poasealion of

after in actions of trespass. (J1Ulll'e cla'I.UfUm fregit, tres- uneDclosed
pass, ejectment. forcible entry and detainer, as well ~:!~~d. M
as forcible detainer only, when any person may be
.
settled on any of the public lands in this Territory,
where the same have not been sold by the General
Government. his, her, or their possession shall be
considered on the trial as extending to the boundaries embraced by the .. claim II of such person or
persons. so as to enable him, her, or them, to have
and maintain either of the aforesaid actions without
being compelled to prove an actual enclosure: Pro- ProYlso.
mded. that such" claim II shall not exceed in number
of acres the amount limited to anyone person, according to the custom of the neighborhood in which
said land is situated, and shall not in any case exceed
in extent three hundred and twenty acres: .And pro- Provllo.
wrIed, That such "claim II may be located in two
different parcels as will suit the convenience of the
holder. But no such holder shall be entitled to hold
a .. claim" less than the smallest legal subdivision,
agreeably to the laws of the United States relative to
selling the public lands. And all such claim, or part
of a claim, shall be marked out, so that the boundaries thereof can be readily traced, and the extent of
said claim easily known: ~. That no person Proylso.
shall be entitled to sustain either of said actions for
possession of, or injury done to, any .. claim II (except mineral lots) unless he has actually made an
improvement. as required by the custom of the neighborhood in which such claim or clai1lUJ may be situated.
SEC. 2. A neglect of a claim by the owner, and AbaDdonmeDt.
those under whom he claims. for a period of six
months, or more, shall be considered such an abandonment as to preclude said owner from sustaining
either of the aforesaid actions.
SEC. S. Nothing in this act contained shall be con- Particular ca.e
strued to prevent any person from sustaining either In which acof the aforesaid actions, when there shall be an !=:::~ be
actual enclosure, for an injury done within the same,
.
although the .. claim" of such person, enclosed and
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unenclosed, may exceed in the whole three hundred
and twenty acres.
ApPROVED, January 25, 1839.

QUO WARRANTO.
AN ACT reJatlnlr to Information In tbe nature of guo _ l i t o 8Dd rep'
latlnlr tbe mode of proceeding tbereon.

SEC. 1. Be it enacUil '§y tM Ouunu:il and HOUM of
Wben, IIPIDSt Repreaen.tatiwIJ of tM Territory of iUtDa, That when
whom. by
any person or persons shall usurp, intrude into, or
wbhom'I antdat unlawfully hold or exercise any public civil office, or
w ose ns ance,
f
h'
. h' h' T .
ffi .
an Information any ranc Ise Wit ID t IS erntoty or any 0 ce In any
n tbe nature 'corporation created by the authority of this Terriof a flHO tDGr- tory, or when any public civil officer shall have done,
ranto, may be or suffered any act, which, by the provisions of law
filed.
shall work a forfeiture of his office, or when any association of persons shall act as a corporation within
this Territory without being lawfully incorporated,
the District Attorney of the proper county shall,
when directed by the Governor, the District Court
of the proper county, or the Legislative Assembly,
or he may, upon his own relation, or the relation of
any private individual, upon leave granted by said
court in term time, or the judge thereof, in vacation,
file an information in the nature of a fJ'IMJ 'tDM"I'anto in
the said court.
Summons, aerSEC. 2. Whenever any such information shall be
vice, return &: filed a summons shall be issued thereon which shall
appearance.
be served and returned forthwith, and whenever the
same shall be returned served, the clerk of the court
shall enter the defendant's appearance.
Wbat rIlrbt deSEC. 3. Whenever any such information shall be
termlned by
filed against any person for usurping any office, as in
tbe judgment, the first section provided, the District Attorney in
addition to the other matters required to be set forth
in the information, may also set forth therein the
name of the persons, if any there should be, who
may claim to be rightfully entitled to such office,
with an averment of his right thereto, and in every
such case judgment shall be rendered upon the right
of the defendant, and also upon the right of the party
so averred to be entitled, or only upon the right of
the defendant, as justice shall require.
Oatb of olice,
SEC. 4. If judgment be rendered upon the right of
bend and de- the person so averred to be entitled, and the same be
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in favor of such person, he shall be entitled after mUldfor booka,
taking the oath of office and executing any official paper., &tc.
bond which may be required by law, to take upon
him the execution of the office, and it shall be his
duty immediately thereafter, to demand of the defendant in such information all the books and papers
in his custody, or within his power, appertaining to
the office from which he shall have been ousted.
SEC. 5. If any such defendant shall refuse or neg-Refa... , a CODlect to deliver over any such books or papers. pur- tem~t; fina aDd
suant to any such demand. he shall be deemed guilty ~:~llfh~8Dt
of a contempt of court. and shall be fined in any sum e eo.
not exceeding five thousand dollars. and be imprisoned in the cell or dungeon of the jail of the county
until he shall comply with the order of the court. or
be otherwise discharged by due course of law.
SEC. 6 If judgment be rendered upon the right OfSaltfor damathe person so averred to be entitled. in favor of such gel. .
person. he may. at any time within one year from the Llmltatloo,
date of said judgment institute any suit which may oDe ,ear.
be proper in the premises against the defendant. previously o.usted. and recover the damages which he
may have sustained by reason of the usurpation of
said defendant.
SEC. 7. Where several persons claim to be entitled PlaraUt, of
to the same office. or franchise. an information may clalmaots.
be filed against all such persons. in order to try their .
respective rights to such office or franchise.
SEC. 8. An information in the nature of a quo war- Quo fDIlfTllrlto
ranto may also be filed by any district attorney upon apla.t corpohis own relation. or on the relation of any other per- ~a~~O:'J.!';, at
son. on leave granted. and shall be so filed where thewhosaloltaoce
same shall be directed by the Governor. the Legisla- aDd 10 what '
tive Assembly. or the district court of the proper ca•el.
county. against any corporate body. when such corporation shall have: 1. Offended against any of the
provisions of the act or acts creating. altering.
amending. or renewing such corporation: 2. Whenever it shall ~ave forfeited its privileges and franchises by non-user: 3. Whenever it shall have done
or omitted any acts which amount to a surrender of
its corporate rights. privileges. and franchises: 4_
Whenever it shall have misued any franchise or privilege conferred. or exercised any franchise or privilege not conferred on it by law. and it shall be the
duty of the district attorney to apply for leave to file
such information in every case provided for in this
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section, whenever he shall have good reason to believe that the same can be established by proof.
Application,
SEC. 9. Leave to file such information may be
In "halt coahn' granted by the said district court, in term time, or
t,. not ce t .re- h . d
.
of RDdheart e JU ge t h ereo f .ID vacatton,
upon t he app I"Icatlon
I~.
of the district attorney of the county wherein the
principal office, or place of business, of such corporation shall be, and upon such application the court or
judge may in their discretion direct notice thereof
to be given to such corporation or its officers, previous to granting such leave, and may hear such corporation in opposition thereto.
Upon leave
SEC. 10. Upon such leave being granted, and enWl'aDted,lnfor- dorsed on the information, under the hand of the
:~I:~!~~~ clerk of the court, or of the judge f{ranting the same,
rule, and plea. the district attorney may forthWith file the same,
In:eo days.
and thereupon shall issue a writ of summons against
such corporation, to be directed to the sheriff, commanding him to summon such corporation to appear
in said court, and to answer the said information.
and the said writ of summons shall be forthwith
served and returned, but when such corporation shall
appear by counsel, pursuant to the notice authorized
by the ninth section of this act to be given, and shall
be heard in opposition to the granting of such leave,
the court or Judge granting leave may also direct a
rule to be entered, requiring the defendant to appear
and plead to such information, within twenty days
after service of a copy thereof, and notice of such
rule, and in such cases it shall not be necessary to
issue a writ of summons.
Sammon., on
SEC. 11. The writ of summons issuing a~ainst such
whom amed, corporation, shall be served on the presidlDg officer,
return RDd ap- or the cashier, or the secretary, or treasurer thereof.
pearanCe.
and if there be no such officers, or none can be found.
such service may be made on any director, or other
person having the management of the affairs of the
corporation, and upon the return of the summons
served, the clerk shall enter the appearance of such
corporation.
SEC. 12. \Vhenever any writ of summons, issued
Copyofln'
formation.
pursuant to the provisions of this act, shall have
pleadlnl(S aDd
been returned served, the defendant or defendants
i.lue.
may apply for and receive a copy of said information
from the clerk of the court, and shall plead thereto
within thirty days from and after the return of said
writ of summons, and each party shall file the proper
pleadings on his part within thirty days from that on
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which the last pleadings were filed, until a complete
issue is presented for trial.
SEC. 13. Whenever any writ of summons, issued WbeD writ
upon an information in the nature of (!'-w warranto CIUIDOt be aened, Dotlce resha 11 b e returne d not serve d , b y reason 0 f t h e d e- qulred and bow
fendant or the officers of the defendant not being ~yeo, .ffida·
found within the county, the clerk shall make out Yit, aod jDdrand cause to be published for four successive weeks, ~e~t by dein some newspaper of general circulation in the au t.
county, and if there be none in the said county, then
in the nearest newspaper; a notice of the filing of
such information setting forth the substance thereof,
and if said defendant shall not appear and plead to
such information within thirty days after the last
publication of said notice, the plaintiff shall be entitled, upon filing an affidavit of the due publication
of said notice, to enter the default of the defendant
and judgment shall be rendered on such default, in
like manner as if the writ had been returned duly
served.
SEC. 14. An order may be made by the District Order of cODrt,
Court or the judge thereof, on good cause shown, en- lUId proylao.
larging the time within which any matter of pleading shall be filed: ProVl:tled, Such order do not work
a continuance of the cause.
SEC. 15. Whenever any defendant, or defendants, Effect. of jude
against whom an information in the nature of a fJtW ment.lUld rewarranto shall have been exhibited, shall be found 1ator.' co.t•.
or adjUdged guilty of usurping or intruding into, or
unlawfully holding or exercising, any office. franchise or privilege, judgment shall be rendered that
such defendant or defendants be ousted, and altogether excluded from such office, franchise or privilege, and also that the district attorney or relator,
if there be one, recover his costs against such defendant or defendants.
SEC. 16. Whenever it shall be found or adjud~ed Jodement athat any corporation, against which an information ralolt corporain the nature of a fJlU> ,narranto shall have been filed tiODS,IUId dis·
.
. .
f'lOlotloo tbereh as, b y 0 ff en d Ing
against
any 0 f t he provIsions
0 of.
the act or acts creatin~, altering, amending or renewing the same, exercising any franchise or power
not conferred by law, or by any misuser, nonuser,
or surrender, forfeit its corporate rights, privileges,
and franchises, judgment shall be rendered that such
corporation be ousted and altogether excluded from
such corporate rights, privileges and franchises, and
that said corporation De dissolved.
18
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Execution for
SEC. 17. If jUdgment be rendered, upon any such
coat•.
information, against any corporation, or against any
person claiming to be a corporation, the court may
cause the costs thereon to be collected by execution
against the directors, or other officers of such corporation, or against the person claiming to be a corporation.
Appointment
SEC. 18. Upon the dissolution of any corporation.
01 trustees:
under the fifteenth section of this act, the court orotbelr bond,
se- nouncmg
.
th
"
.:urltle.
dutle.
e 'JU d gment 0 f ouster an d d'ISSOIutlon,
and po';ers. shall appoint three persons who shall not be directors of, or stockholders in, such corporation at the
time of its dissolution. as trustees of the creditors
and stockholders of the corporation dissolved, and
who. after entering into bond to the Territory of
Iowa. in such sum and with such securities as the
said court shall designate and approve. conditioned
for the faithful discharge of the trust and payment
over and proper application of all money that may
come into their hands, shall have full power to settle the affairs of the corporation. collect and pay the
outstanding debts, and divide among the stockhold·
ers the moneys and other property that shall remain
after the payment of debts, and other necessary expenses.
Tru.tees to de· SEC. 19. The persons, so constituted trustees, shall
mand boob, forthwith demand of the officers of said corp'oratio~
=:Je:~e~~~ all !l10neys, property, books, deeds.• n?tes. bills. ob!ldebts, and lu gatlOns. and papers, of every deSCriptIon, whether In
wboaename. their custody or within the power and control of
anyone of them. belonging to said corporation, or
in anywise necessary for the settlement of its affairs,
Tbeir lIabill- or the faithful discharge of its debts and liabilities,
tie..
and they shall have authority to sue for and recover
the debts and yropertyof the dissolved corporation,
by the name 0 the trustees of such corporation, describing it by its usual corporate name, and shall be
jointly and severally responsible to the creditors and
stockholders of such corporation to the extent of its
property and effects that shall come into their
hands.
Relu.al to deSEC. 20. If the officers of such corporation, or any
liter boob, pa- one or more of them. shall refuse or neglect to deper•.&c.a
tempt,
and con-liver over
.any
,such
. moneys ' property , books , deeds •
bow punlsbed. notes, bills, obhgatlons, or papers, pursuant to such
demand, he or they so refusing or neglecting, shall
be deemed guilty of a contempt of court, and shall
be severally fined in any sum not exceeding five

Digitized by

Google

421
thousand dollars, and be imprisoned in the cell or
dungeon of the jail of the proper county, until he or
they shall comply with the order of the court, or be
otherwise discharged by due course of law, and shall
be liable moreover to the said trustees in an action Action for
on the case for all damages that may have been sus- damaeel.
tained by the stockholders and creditors of the corporation, or anyone of them, in consequence of such
neglect or refusal.
SEC 21. When the information against any cor- MIICODduct,
poration shall be filed, as aforesaid, on any alleged forfeiture. aDd
misconduct of the officers or directors thereof, and dam..e•.
judgment of forfeiture and ouster shall be rendered
thereon, it shall be lawful for any person who has
been injured thereby, at any time. within one year LlmltatioD.
from the date of said judgment, to institute any suit
which may be proper in the premises against any
such officer or directors, and recover the damages he
may have sustained by reason of such misconduct.
SEC. 22. Whenever the office of district attorney Who may pershall happen to be vacant, or said attorney shall be form tbe duties
absent, or interested in the subject matter of con- dreq
°ttf
lItu~retd
.
·
· neys
rIcUDder
a ortestatIOn,
or d'Isa bl ed from perf
ormlng
t he dutJes
prescribed by this act from any cause whatever, the thll ~ct.
district court in term time, or judge thereof, in vacation, may direct or permit any member of the bar to
do and perform the duties herein directed to be
done and performed by the district attornies of the
several counties of this Territory.
SEC. 23. Nothing in this act contained shall be in- TruIII. aDd
tended to restrain any court of chancery in this Ter-Ihelr performritory from enforcing the performance of trusts for aD
ceo f b
c ourt
· 0 f t he d"Istrlct at- eery.
0 caDb . bl e purposes, at t h
carita
e reiatlon
torney of the proper county, or from enforcing trusts
or restraining abuses in other corporations at the
suit of the person injured.
SEC. 24. That all fines collected under the provi- Fines. wbere
sions of this act, shall be paid over into the treasury paid. aDd for
of the proper county, for the use of schools within wbatuse.
said county.
SEC. 25. Nothing in th is act contained shall author- Limitation of
ize any proceeding against any corporation for forfeit· lultl.
ure of charter, unless the same shall be commenced
within five years from the time of the exercise of the
power or the act of omission alleged as the cause of
forfeiture, and no proceeding under this act shall be
sustained against any corporation on account of the
exercise of any power or franchise under its charter,
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which shall have been used and exercised for the
term of twenty years prior to the commencement of
such proceeding, nor shall any proceeding be comActlonl. wben menced under this act against any officer to oust him
to be commenCe or her from office, unless such proceeding shall be
ed.
commenced within three years next after the cause
of such ouste!, or _right to hold such office, shall
ProYlso.
have arisen: ProvidMl, That such proceedings under
this act may be had, and the same shall not be barred
in any of the above cases, if commenced within two
years from the passage of this act.
Appeall. when
SEC. 26. Appeals may be taken from the decision
and to wbom of the district court only in cases wherein a corpoallowed.
ration is a party to any proceedings under this act,
upon such terms as the said district court shall prescribe, but in all cases writs of error may be prosecuted whenever the supreme court or any of the
judges thereof, in vacation, ufon being presented
with a copy of the record, shal certify that there is
reasonable cause for the bringing such writ. The
said supreme court or judge, in vacation, may impose
such terms and conditions upon the party wishing to prosecute such writ of error as to the said
Writs of error, court or judge shall seem reasonable and just. The
bow tbe, Iball allowance of a writ of error shall operate, after notice
operate.
thereof, as a stay of proceedings in the district court
until the determination, but writs of error, without
supersedeas shall issue as writs of right as in other
cases.
Tblaact In
SEC. 27. This act to take effect, and be in force
lit, from and after the first day of May next.
.
ApPROVED, December 20, 1838.

:=e. Ma,

RECORDERS.
AN ACT relatlne to tbe office of Recorder

0' Deede. ac.

SEC. 1. Be it e1UUlted by thd OuuMil and HQl.I3e of
Recorder'u', Repre8entative8 of tlUJ Ttn'ritO'ly OJ jO"IDa, That there
fice In eecb or- shall be an office of recorder of deeds, in each and
rnlzedColUl' every organized county in this Territory, which shall

,.

be called and styled the recorder's office; and said
office shall be kept at the county seat of each organized county, and the recorder shall duly attend to the
duties of the same, shall provide good, large, well
bound books, of royal or other large paper, which
shall be paid for out of the county treasury, wherein
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he shall record, in a fair and legible hand, all deeds
and conveyances which shall be brought to him for
that purpose, according to law.
SEC. 2. That everY two years there shall be a poll Recorder to be
opened, at the annual election, for recorder of deeds elected bleDfor each organized county in this Territory, and theDlally.
election shall be conducted as other elections for
county officers, and the person having the highest
number of legal votes, shall receive a certificate of
election from the county commissioners' clerk. And
after receiving his certificate of election shall, within
ten days thereafter, give bond, with two good and DoDd.
sufficient securities, in the penal sum of five hundred
dollars, to the county commissioners of the county
for which he is elected, and to their successors in
office, conditioned for the true and faithful perform- CODdltloD.
ance of the duties of his office, and to deliver up the
records, papers, and effects, to his said office belonging, safe and undefaced to his successor in office;
which said respective bonds shall be filed in the office
of the clerk of the county commissioners' court for
the county for which said recorder is elected, and
there safely kept in order to be made use of, for making satisfaction to the parties that shall be aggrieved,
as is or shall be directed by law.
SEC. 3. And no recorder of deeds, hereafter to be Paalty for of·
elected as aforesaid, shall enter upon or officiate in ticl.tlDe before
his said office before he. hath given such security as ~ecurlty be
aforesaid, upon pain of forfeiting the sum of one veD.
hundred and fifty dollars, one half to the use of the
county, the other for the use of the party complaining, but no record made by such recorder of deeds
shall be vacated, or so avoided as to operate against
the parties to the instrument recorded, by reason of
such recorder not giving such bond.
SEC. 4. Every recorder of deeds shall keep a fair EDtry book.
book in which he shall immediately make an entry
of every deed or writing brought into his office
to be recorded, mentioning therein the date, the
parties, the place where the lands, tenements, hereditaments, granted or conveyed by the said deed or
writing, are situated, dating the entrr on the day on
which such deed or writing was filed 10 his office, and
shall record all such deeds and writings in regular suc- Deeda to be
cession according to the priority of time of their being recorded ID
brought into his said office, and shall also make and aueee8.loa.
keep a complete alphabetical index to each record
book, showing the page on which each instrument is lade•.
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recorded, with the names of the parties thereto; he
shall ~ive a receipt to the person bringing such deed
or writing to be recorded, bearing date on the same
day as the entry. and containing the abstract aforesaid: pf'{yvwed. That it shall be the duty of all
recorders under this act to file immediately all deeds
and papers which may be presented to them for
record, and they shall note, on the back of the same.
the hour and the day when the same were filed.
Feea.
SEC. 5. And as a compensation for the duties to be
performed by said recorder of deeds, that the follow109 be his lawful fees, which he may demand and
collect for recording all deeds, mortgages. and other
instruments of writing; for everyone hundred words.
twelve cents; for copies of the same, when requested.
for everyone hundred words, twelve cents; for every
official certificate, with seal, when requested, twentyfive cents.
RecorderlDow
SEC. 6. But nothing herein contained shall be so
in office.
construed as to affect or remove from office anr.
recorder of deeds now elected in this Territory, until
an election take place in each organized county.
either general or special, and the newly elected
recorder is sworn into office. That all acts. or parts
of acts, now in force in this Territory, relating to the
recorder of deeds, be and the same are hereby
repealed from the taking effect of this act.
SEC. 7. This act to take effect and be in force from
and after the first day of March next.
ApPROVED, January 19,1839.

Receipt.

REPLEVIN.
AN ACT rell'ulating the action of Keplnlu.
SEC. 1. Be it tm.(U)ted by the 001.VfWil and f/()!(,8l< of
ActioDof re- Representative8 of the Terr/tory of Im.oa, Th~t where
plevin, when. any goods and chattels are wrongfully detalOed, an
~~ w~~~, :;.d action of replevin may be brought for the recovery
;1:ln.t~uted. of such property, by the person entitled to the immediate possession thereof, or, in his name, by any
person duly authorized, by him, for that rurpose.
Affidavit. when SEC. 2. The writ, in this action, shal not issue
and wltb whom without an affidavit of the plaintiff, his agent or
fibledll'blnd wbat attorney, shall have been filed in the office of the clerk
•forth
a tbereln.
eaet b Y w h om suc hWrit
" IS to b
.
e 'Issue d • statlO.g
t h at suc h
goods and chattels are wrongfully detalOed by the
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defendant, that the plaintiff has a good right to the
present possession thereof, and that they were not
taken from him by writ of replevin, or in execution
issued on any judgment against him, nor for the payment of any tax, fine, or amercement against the said
plaintiff.
SEC. 3. Where property shall have been taken in Propert, exexecution, which was exempted therefrom by law, emptfrom Ieupon affidavit filed as aforesaid, that such property y" :nare:e
was so exempt, a writ of replevin may issue as above rep ev •
provided.
SEC. -!. Any writ of replevin, issued without an Clerk and
affidavit being filed as aforesaid, shall be quashed at PlaiDtlfllIathe costs of the clerk, who issued the same, who, as ble, where afli"ff'.s.h a 11 be, moreover, I'la bl e 10
. filed.
duitisnot
we 11 as t h e p I alDtl
damages to the party IDJured.
SEC. 5. Such writ, however, shall not be quashed Defects in allifor any defect in the affidavit happening by mistake, da.it, how re• or oversight, if upon being objected to, a new affidavit medied.
of the proper form and substance shall be made and
filed as aforesaid.
SEC. 6. The writ shall be directed to the sheriff (or Tbe writ, 10
coroner, as the case may be,) of the county, command- who~dlrected,
ing him to cause to be replevied , to the plaintiff, the and
lis requlrements
goods and chattels therein named, and to summon the
.
person charged with their unlawful detention, to appear at the proper district court, on the first day of
the next term thereof, to answer unto the plaintiff
for such unlawflll detention,
SEC. 7. The officer executing such writ may break Prl.llele of ofopen any house, or other building, or inclosure, in ficer, allo
which such property
is concealed ' in order to replevy enclosures.
bulldiDIS, aDd
.
the same, havlDg first made demand of such property, Demand and
and of entrance into said building, or enclosure, and refulal.
the same having been refused.
SEC. 8. Before such officer shall deliver to the Bond and Ieplaintiff any goods or chattels, replevied as afore-curitlel.
said, a bond shall be given to the said officer, with
two or more sufficient sureties, conditioned that the Condition.
plaintiff shall al?pear at the return term of the writ,
and prosecute hIS suit to effect, and pay all costs and
damages that shall be awarded against him.
SEC. 9. Such bond shall be in double the value of Amount of
property replevied (which value shall be ascertained bond returned
by two or more disinterested persons whom the officer witb the writ,
shall swear truly to appraise the same,) and shall be :::u~~:;bOlO
returned with the Writ for the security and benefit of
.
the defendant. and of the officer taking the same,
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Remedi.. and
SEC. 10. The remedies and liabilities of the officer
Uabilltieaof taking such bond, and all the parties bound by, or
the officer. &:c. interested in the same, shall be like those in case of
an ordinary bail bond and the same proceedinliPi. as
far as the nature of the case will admit, may In all
respects be had to carr>:: those remedies into effect.
Bond to be ex- SEC. 11. If the plaintiff. his agent or attorney, shall
ecuted within refuse, or neglect, to execute and give bond. as afore24 bourl. or tbe said, within twenty-four hours from the taking of
property reo suc h property b
'
f'd
' teo
h ffi cer ~- h 0
turned.
y virtue
0 sal
Writ,
shall have said property in possession, must return
the same to the i:iefendant.
Officer'lliablSEC. 12. If such officer shall deliver any property,
IIty. wbere In- so replevied, to t~e plainti~, or detai~ the same. from
sufficient HCU' the defendant without takmg sufficient security as
rlty
'11 b e l'la bl e to the d e fen d ant 10
. d ambeeDIban
taken.ban a f oresal'd ,he sha
ages.
WbereproperSEC. 13. If the property replevied, or any part
ty iac~med thereof, be claimed by some third person, the right
by tbl per- of property shall be tried in the same manner as
10Ul.
•
d f
where property may have been thus clalme ,a ter
having been taken 10 execution.
Claimant made SEC. 14. Such claimant shall, in all cases, on motion,
a def't. on mo- be made a defendant in the action unless he will distion. &:c.
claim, or the plaintiff relinquish' the right to said
property
Wbere proper· SEC. 15. If the property replevied, as aforesaid, in
ty ilDotdeliy- any case, be not delivered to the said plaintiff, he
:~·;~~:d. may, nevertheless, proceed in the action for the recovery of said property, or the value thereof.
Tbls action to
SEC. 16. The proceedings in an action of replevin
conform to
shall, as far as practicable, be subject to the same
wbat rules,
usages and rules of practice, as in ordinary personal
u...... &:c. action, except as otherwise provided by law, or by
the rules of court.
RI.bt of propSEC. 17. If the {>laintiff shall discontinue his suit,
erty. trial by or become non-SUit, or judgment be rendered against
jury. &:c.
him on demurrer, or he shall otherwise fail to prosecute his suit to final judgment, the court, on application of the defendant. or his attorney, shall empanel
a jury to inquire into the right of property and right
of possession of the defendant, to the goods and
chattels in controversy.
Wben tbe jury SEC. 18. If such jury find that said goods and
find for tbe de- chattels were the property of the defendant, or that
f.Ddant;-da- he was entitled to the possession thereof, at the comCOltl. mencement of the action, they shall assess damages
for the defendant, as may be right and proper, for

::.-es.
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which, together with costs of suit, the court shall
render judgment against the plaintiff.
SEC. 19. In all cases, upon Issue joined where the Rlebt of propjury shall find for the defendant, they shall also find erty, aDd rlcbt
whether he had the right of property, or right ofofpolseulOD.
possession in said goods and chattels, and if they find
either in his favor, they shall assess the damages of
the defendant, on which judgment shall be rendered
as declared in the preceding section.
SEC. 20. Where the jury find for the plaintiff on Wbere tbe jury
an issue joined, or on inquiry of damal{es, they shall lind for tbe
assess adequate damages to the platntiff for the plaltntdlft,-11 egaI d etentlon
. 0 f t h e property for wh'IC h ,an d t he cos
1
Itc. s,. amlllflll,
costs of suit, the court shall render judgment.
SEC. 21. In such case, if said property shall not have Additional
been replevied and delivered to the plaintiff, he judc't, wbere
shall, in addition to the judgment authorized by the prot pe
rty ba.
beenre.
b e entlt
. Ie d to a f urt h er JU
. d gment, no
· section,
prece d tng
pleyled'
nlue
that such goods and chattels be replevi~d and deliv- bow al~ertaln
ered to him, without delay, or in default thereof, ed, Itc.
that he recover the value of said property, as the
same shall have been assessed by the jury who gave
the verdict in the case, the requirements of the writ
of execution shall be regulated accordin~ly.
SEC. 2~. The judgment for the plaintiff shall be Jlldcment,
against all those defendants who have been guilty ofTlnelwbom,
wrongfully detaining the property or interposing a c.
claim thereto, as aforesaid.
SEC. 23. No suit shall be instituted on the bond Suit on bond.
given by the. plaintiff, as provided in this act, nor wben It may
against the officer who took the same, until an exe- be commenced
cution shall have issued on the judgment in favor of
the defendant, in which it shall be returned, that
sufficient property of the plaintiff cannot be found
in the county, whereon to levy, and make the amount
of said judgment.
ApPROVED, January 23, 1839.

REVENUE.

AN ACT lor auelling and collecting couq,ty reYenue.
SEC. I, Bd it eTUJCted by the OOtlllWil and Ilm186 o.f
Repreaentati'lJ68 of the Territory of lmoa, That for the Count)' compurpose of raising a revenue for county purposes, mlliionerl to
the board of county commissioners shall levy a tax leY)' &tIlE, aDd
M
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On what prop- on all lands, town lots, and out lots, with the improveerty.
ments thereon, not heretofore exempt from taxation
Real estate. by any law of the United States, now in force, and
Personal prop- on all personal property, with the exception of severty.
enty-five dollars worth of household furniture to each
Property ex- householder, and excepting libraries, tools of mee~pt from tax- chanics, and agricultural implements; on each license'
atlon.
for retailing spirituous liquors, and foreign and
Llquors.&c .. in domestic grocerIes by a less quantity than one ~allon ..
Incorporated to be drank in or about the house where such hquors
towns.
are retailed, in all incorporated towns, one hundred
In unlncorpo- dollars; all groceries other than those in incorporated towns. rated towns, fifty dollars; but on each license to vend
Mercbandlze. merchandize, not less than ten, nor more than fifty
dollars per annum, discretionary with the board of
Woodenelock•. commissioners; on each license for hawking wooden ..
&c.
or brass clocks in the county, not less than one hunFerrlel.
dred, nor more than three hundred dollars; on each
ferry not leso; than five, nor more than twenty dollars.
per annum.
Poll tu On vo- SEC. 2. The commissioners shall annually, at their
ters.
regular session in July, or so soon thereafter as the
assessment roll is filed, levy a poll tax of one dollar
on every qualified voter, in their county under sixty
Per centage. years of age, and a per centage on real and personal
property as aforesaia: ~l, That such per centProvlao.
age shall not, in any case, exceed five mills on the
Tavern keep- dollar. No tavern keeper shall be permitted to·
era.
retail spirituous liquors without a grocery license.
A.sessor. his
SEC. a. That, at the time and place of holding the
election. term election for county commissioners, there shall be'
o( service. and
qualifications. elected one assessor for each county, who shall be a
qualified elector, and whose term of office shall be
one year, and until his successor is duly elected and
qualified. Such assessor shall, within sixteen days
after receivin~ a certificate of his election. enter
HII bond.ae- into bonds With security, to be approved by the
curily and oatb. board of county commissioners, in the penalty of
three hundred dollars, conditioned for the faithful
performance of his duties, as assessor, and also take
an oath, or affirmation, to be administered, by the
clerk of the board of county commissioners, well.
truly and faithfully to discharge the duties required
of him by law.
Where asaesaSEC. 4. If any assessor, so elected under the proorfanl. or re(u- visions of this act, shall refuse to accept of such
:~I!:t~:t;e:~~ 0hfficel' 0kr fafil hto cbomPdly fwith th.e ~oregoing sllection,
t e c er 0 t e oar 0 commissioners sha • upon

Digitized by

Google

429
such failure, issue a notice thereof to the board of
commissioners. which shall be served by the sheriff
uron said commissioners, and it shall be the duty
o said commissioners. upon receiving notice thereof,
to caH a meeting forthwith, and appoint some Vacancy,bow,
suitable person to fill such vacancy, which assessor, and by wbom,
so appointed, shaH be qualified according to the filled.
foregoing section, and should any assessor die, or Death, sickbecome unable, from bodily infirmity or any other nell. or Infircause, to complete the assessment of his county, mity of aueu'
. .
for,bowremetowns h ·IP, or d
IStrlct,
accor d'109 to t h e provIsIons
0 died.
this act, upon information thereof to the clerk aforesaid, a like summons as above mentioned shaH be
by him issued, and the appointment and qualification thereupon made, and such last mentioned assessor shall demand and receive the assessment roll of Dutiesohuchis predecessor. or of the person in whose posses- cmor,-and
sion it may be and proceed to complete the assess- tbe comm'rs,
ment 0 f taxa b' Ie property, accor d m~ to the pro- clerk.
visions of this act. and if the roll of hIs predecessor
cannot be obtained, the clerk, on application, shall
make out a new form.
SEC. 5. I mmediately after the election and quali- Dutie. of u·
fication, each assessor shaH commence assessing allsellors.
property subject to taxation, within his district, or
county. as the case may be, and shall deliver to the
board of commissioners, on or before the first Monday in July, thereafter, a full and complete assess- Assessment
ment roll thereof, which roH shaH exhibit the roll, and dedescription , number of acres " and rate whether 1st, scription
property of
2d, and 3d. of the lands, the description and value
.
of the town lots, and all other property specifically
chargeable with tax for county purposes: The lands Land~and
shall be designated by the numbers and descriptions, town ~otl, how
as laid down on the plan or map of the original sur- delcrlbed.
veys, and the town lots by their numbers and description as laid down on the plan of said town. or
by the boundaries, if no other specific description
can be obtained, and all lots. in towns or villages, Unrecorded
the rlats, or plans of which have not been recorded, platl.
shal be taxed in the same manner that lots are in
towns and villages, whose plats. or plans, have been
recorded, and all tracts, and lots of land, owned by Lands of noonon-residents, or {>ersons unknown, and where spe- residents, &c.
cific description IS not furnished, by the owner or
claimant, shall be described by their subdivisions, as Subdi.i.ions,
known or designated on the map or plan deposited &c.
in the office of the clerk, or any other public offices,
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or which are generally recognized as containing a
correct representation of the same by their numbers.
or other specific description, and as the j)roperty of
persons unknown and non-residents. The rates of
the land shall be determined as described in this
Value of town act, and in estimatinJ:{ the value of town lots, the aslota.
sessor shall take to his assistance two discreet persons, and should any person feel aggrieved by the
rate which may be affixed upon his land, by the assessor, or by the value at which the appraisers esti-Commlulonerl mated his town lot, he may produce evidence bemapelleYe. fore the board of commissioners, and if they think
a:c.
the rate of value too high, they shall order the clerk
to alter it accordingly
Duty of clerk.
SEC. 6. The clerks of each board of commissioners
u to blank
shall prepare blank forms of assessment rolls under
forma.
this act, and deliver one to each of the assessors of
his county, at the time of his qualifying.
SEC. 7. On the last Monday in June, the assessor
Lalt Monday
In Jaue, al._ shall attend, at the office of the clerk of commislor to attend
_d wbere, for sioners, and with the assistance of said clerk shall
tbe correction publicly, in order that all persons interested may
.of erron, &c. have the necessary corrections made, examine the
assessment rolls, and correct all double or imperfect
listing, or errors, in rates, descrirtions, or quantities
of lands, or lots, and if it shal appear that there
are omissions, or lands taxable not entered by the
assessor on his roll, the clerk and assessor shall cor-omlulonl.
rect all such omissions, and shall enter upon the
rolls lands so omitted, as non-resident lands, and if
the entry of any tract of land, or lot, cannot be renInlufficlent de· dered certain, in its descriptions by the before men~rlptloDl ra- tioned examinations, such entry shall be rejected
Jected,andbow from the roll, and the assessor shall, within five days
perfected.
' .
t h ereaf ter return to t h e cIer k a correct d
escnptlon
of such lands, or lot, and the clerk shall thereby
amend the defective entry in said roll, and if the assessor shall fail to attend at the time and place required, the roll, when returned, shall be compared,
corrected, and completed as herein required, and
Violation of for such failure, the assessor shall be liable, under
-duty.
this act, for a violation of his duty.
Acceptaace of
SEC. 8. After the clerk and assessor shall have
a_r'l roll; corrected the assessment roll, as aforesaid, the same
Toll to b. filed, shall be laid before the board of commissioners, and
preserved 'I'f'It .IS foun d . to contal.n
. aIIt he taxa bl e I an d'10 sal'd
_anda record.
county, and IS otherWise correct, the board shall accept It in writing on the back thereof, signed and
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attested by their clerk, and the clerk shall file the
same in his office, where it shall remain, unalterable,
as a matter of record, and shall be a guide to future
assessors, as far as the same may remain correct,
but the assessment roll shall, every year, be cor- Roll, to be corrected in the manner named in the preceding sec- rected, enry
tion of this act, before such roll shall be accepted year.
and filed as aforesaid.
SEC. 9. In all transfers of real estate, made afterTranlferofH'
the taking effect of this act, it shall be the duty of tate, and duty
the purchaser, at the time he gets his deed recorded, of thepantee.
to have his name entered on the assessment roll, by
the clerk, in the place of the grantor, and the assessors elected by the authority of this act shall
leave a sufficient blank space on each pa~e of his, or
their roll, for subsequent entries of the kmd.
SEC. 10. Whenever any assessor shall discover,Omlulon•. bow
during the time he is making his assessment, that corrected by
there are tracts of land, town lots, or chattels, sub- "'Hlor.
ject to taxation in his county, or district, which were
liable to taxation, and were omitted by the assessor,
in one or more preceding years, he shall enter the Limitation.
same upon his roll, noting distinctly the years in
which such omissions were made, in the same manner as the assessments for the current year, (but no
such assessment shall be made for a longer period
than one year back,) and such assessment shall have
the like force and effect as assessments made at the
proper time, and the tax due thereon char~ed and
collected with the revenue of the year in which such
assessment is made, and land and town lots shall be Tranlfe,..
subject to the tax omitted to be assessed as aforesaid, in whose hands soever they may come.
SEC. 11. For the purpose of aiding future assess- DupllcatH, by
ors, in making assessments under this act, the first wbom made,
assessor shall make out and retain in his possession ~:rre:t~.:.sand
a duplicate of his assessment roll, and shall make a::~oe.:bo~.
the necessary corrections therein from time to time,
so that it correspond with the assessment roll returned by him into the office of the clerk, and, when
he is succeeded in his office, he shall deliver the Otber donsame, with all other documents in his possession re- menla.
lating to said office, to his successor.
SEC. 12. The board of commissioners shall allow AI•• I.or'.
to the assessors, in their respective counties, such compenlatlon
compensation as to them shall seem just and reasonable, to be paid out of the treasury of the proper
county, on the order of said board as other monies
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are paid. At the time the collector of the county
makes return of the amo.unt of taxes collected by
him of un assessed property, as hereinafter provided,
the said board shall make an order deducting such
sums, as to t h em may seem reasona bl e, for fal'1'109 to
assess such property from the allowance made to
such assessor: If such assessor shall have received
Liability on his pay for assessing, he and his securities shall be
bond.
liable, on their bond, for the amount of such deduction.
Rates of taxaSEC. 13. The board of commissioners, for the purtlon, wben, and pose of enabling the clerk to calculate and carry out
~7 w~o~, de- the amount of tax, on all property returned by the
erm ne .
assessor, shall, at their session in July in each year,
determine the rates of taxation upon the several
subjects allowed to be taxed for county revenue
Object and re- under the restrictions of this act, and enter such
cord hereof. determination on record, whic'h shall govern the
clerk in making the said calculations.
SEC. 14. Immediately.after the return, perfection,
Duty of tbe
clerk, as to
acceptance and filing of the assessment roll, as herecalculations, inbefore directed. the clerk shall calculate and carry
...e.sment
roUs. prece pt, out the amount of taxes, opposite to the specified
property, lots, or lands. charged with tax, and within
&c.
ten days after the filing shall make out and deliver
a certified statement of the amount, as exhibited by
said assessment roll, to the treasurer of the county;
and within the same time shall also make out a
duplicate or transcript of the roll or rolls aforesaid,
and deliver the same, together with a precept in the
name of the Territory, tested by the clerk under the
seal of the board of commissioners, and directed to
the collector of his county, commanding him to collect the taxes charged in said transcript, by demandPrecept, and ing payment of the persons charged therein, and
its requlre- sale of their goods and chattels, severally, or by sale
ment..
of the tracts of land, or lots mentioned 10 said transcript. according to exigency, and that .he pay over
the moneys collected by him by vIrtue of said precept, as directed thereby. and return such precept,
together with the transcript of the roll aforesaId,
Wbenreturued.and an account of his acts thereon. to the said clerk,
on or before the first Monday in January next ensuing the date thereof.
Person In po,- SEC. 15. Whosoever may be in possession of any
.eglon. to p.y taxable estate, at the time any tax. is to be assessed,
tbe tax.
shall be liable to pay the tax thereon, and if any
other person, by agreement, or otherwise, ought to

Receipts, on
uuas.eBsed
property, to be
deducted.
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pay such tax, or part thereof, the person paying the
same may, by action of debt, recover the amount
from the person so bound, or liable, with damages Re-payment,
not exceeding twenty per cent. on the amount paid, wlthdamacel.
and all taxes on real estate shall be a lien thereon
un til paid, and have preference of all other charges, Preference of
and all taxes upon personal estate, shall have prefer- tax claims.
ence of all other demands.
SEC. 16. That the sheriffs of the several counties Sherl1t. to col·
shall collect the county revenue, and pay over to the lect the count,.
county treasurer all such sums collected, and take rnenue, and to
.
. s h a II be a su f- whom paid ' &:c.
· receipt
h 15
t h ere for, wh'IC h receipt
ficient voucher for the board of commissioners to
cancel the amount of such assessment roll, standing
chargt;d ~gainst said collector on the books of said
commiSSIOners.
SEC. 17. The collector, on receiving the duplicate Demand for
and precept, which he shall demand at the office of taxes, where to
the clerk, at the expiration of the time limited for b~ made, and
their completion, shall proceed to collect the taxes wen.
charged thereon by demanding payment thereof, at
the most usual and best known places of residence
of each person charged in the duplicate, or from the
person so charged at any other place, on or before
the first Monday in November next ensuing, and on
the payment of the full amount of the county reve- Receipt. and
nue due from any person, shall give a receipt, in It, Ipeclficawhich the amount paid, and for what year, shall be tlon•.
particularly designated in words at full length: Pro- Proviso.
vided, That a demand of the person, at any other
time, shall be a sufficient demand.
SEC. 18. Any collector, in cases of gross assess- Payment In
ment of taxes, upon any tract, or lot of land, upon part. when
the application of any claimant, or owner of a part rec'd.
thereof, either divided, or undivided, of such lot, or
tract, to pay a part of the taxes, interest and charges
.due thereon, proportionate to the quantity of such
lot, or tract owned, or claimed, shall receive the
same: Provided, The owner or claimant will specify,
with sufficient certainty, to such collector, by a map, Description •
. or plan of such lot, or tract, or by a memorandum and lien. for
of the undivided part of a survey, which indicates the residue.
the boundaries thereof, to be delivered to such collector by such owner, or claimant, and the balance
of such taxes, interest and charges shall be a lien,
"only on the balance of such lot or tract of land.
SEC. 19. If the taxes are not paid to the collector, Collections,
. on or before the first day of August, he may proceed when made. b,
•• Ie of chattel ••
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to collect the same by distress and sale of the goods
and chattels of the person charged, or of the person found in possession of the lands or town lots
10 da,. Dotlce charged with such unpaid taxes, giving ten days'
of time and
notice of the time and place of such sale, by writplace of .aJe.
ten notices, set up in three of the most public places
in said county, and publishin~ the same in a newspaper printed in said county, If there be any.
Sale of land.
SEC. ~o. If no goods or chattels can be found, out
and town Iota. of which to make the taxes charged on lands and
for tazea. and
town lots, the collector shall give notice in some
tbe Dotice
bereiD requir- weekly newspaper published in his county, or if no
ed.
such paper be there published, then in some paper
published in the county nearest thereto, also by
ting up four written notices, one of which shal be
on the court house door, the others in three of the
most public -places in said county. for four weeks
preceding the second Monday in December, annually, notifying all whom it may concern, that he will,
on the second Monday in December next ensuing
the date of such notice. commence selling, at the
court house door, or where courts are usually holden
in such county, or at the most public place in the
county seat, all and singular the lands and town lots
in said county on which the taxes due thereon for
the year or years (naming the year or years for
which he is authorized to collect), are not paid, on
or before the second Monday of December, and that
such sale will be continued from day to day, between
the hours of nine o'clock in the forenoon, and four
o'clock in the afternoon, of each day, until all are
offered for sale, but such notices are not to contain
DelCriptioD of any description of lands, or lots: ProvUkd. however,
landl. ac.
And it is hereby made the further duty of such collector to put up a written notice at the court house
door of the proper county, describing each tract of
land, or town lot, intended to be sold as aforesaid,
at least four weeks previous to such day of sale.
Proof of Dotlce.
SEC. 21. Before any collector shall proceed to
bow, aDd b,
make any sale of real estate, under the provisions of
wbom. made. this act, he shall procure and file in the clerk's office
of his county a verification under oath of the printer,
or some person belonging to his office, that the advertisement hereinbefore required to be published,
relating to the sale of lands and town lots, a copy of
which is to be annexed to such verification, has been
duly published, the length of time required by this
act.

rut-
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. SEC. 22. After having filed evidence of the publi- Sale to com-

cation of the notice required in the preceding section, meDce on tbe
the collector shall proceed, in pursuance thereof, on ~ )4on~J of
the said second Monday of December, between the ecem r,
hours of nine and four o'clock of said day, to expose
to sale each and every tract of land, and town lot,
on which the taxes are not paid, by the description
and number by which they are designated on the duplicate for the taxes, and interest due thereon, and
the costs of advertising and selling the same, or so
much thereof as will sell for the amount due and
chargeable thereon, to the best bidder for ready cash, For read7cub.
such collector declaring, at such exposure to sale, in
what manner the division of a lot, or tract of land, DlYislon of lot..
shall be made, if a part thereof shall pay the tax and and continUo
other charges thereon, and continue, from day to ance of ule.
day, between the said hours, to expose the said lands
and lots to sale, until all shall be auly offered.
SEC. 23. When any lots, or tract of land, or part Certi6cate o(
thereof, shall be sold for the nonpayment of the sale, deacrlptaxes, and costs, and charges thereon, the collector tlon, price, &c.
shall give to the purchaser a certificate, in writing, describing the same with specific certainty, the sum
paid therefor, and the time when the purchaser will
be entitled to a deed for such lot, or tract, or part
thereof, which certificate shall be assignable, and Certificate astransferrable, by endorsement on the same, which signable.
assignment shall have the same force and effect as
the assignment of other bonds for the conveyance of
lands; and if the owner, or claimant of the lot, or
tract of land, described in such certificate, shall not, Redemption.
within two years, from the date thereof, pay to the ..ltbln I ,elr.,
purchaser, his heirs or assigns, or to the board of and tbe otber
. .
. wh'IC h SUC h Iot or conditions
COmmiSSiOnerS
o.f t he county In
tbereof.
tract of land be Situate, for the use of such purchaser,
his heirs or assigns, the sum mentioned in said certificate, with interest thereon at the rate of fifty per
centum per annum, together with such other taxes,
costs and charges upon the lot, or tract of land sold,
as mentioned in said certificate, as may have accrued
under the laws of this Territory, and have been paid
by such purchaser, his heirs, or assigns, if vouchers
of the payment thereof be deposited with board of
commissioners, or produced to such owner or claimant, the said collector, or his successor in office, at
the time such deed is demanded, shall, at the expiration of the said two years, execute to the said pur- If not redeem·
chaser, his heirs, or assigns, in the name of the ed, deed b,
G5
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w~om. aD: to

Territory of Iowa, a conveyance of the lot or tract of

:':~b::c~~ land so sold as aforesaid, and described in said cer-

tificate, which conveyance shall vest in the person to
whom it is given, an absolute estate, in fee simple,
. subject to the claim of the county for all taxes, costs
and charges accruing and remaining unpaid upon
such lot, or tract of land, after such sale as aforesaid,
and such conveyance shall be prima facU evidence
that the sale was regular, according to the provisions
of this act, and every such conveyance, executed by
Ackoowledlf' the collector, orhis successor, and duly acknowledged
meot, record, before any officer authorized to take acknowledgaDd ellect.
ments 0 f conveyances, may b e recorded and have like
effect as other conveyances when acknowledged and
ProyllO, al to recorded: Pr~, That idiots, femes covert, and
Idiot •• losaoe insane persons, who are owners, or claimants, of
.persool. &:c.
lands, or lots, sold under the provisions of this act,
may redeem such lands, or lots, at any time not exceeding five years after the sale thereof, in the same
manner as is provided in other cases: And lJ'1'fYVid~
al8o, That every person wishing tOjredeem any lands,
or lots, sold under the provisions of this act, by depositing with the board of commissioners of the
proper county the money, shall pay to the clerk of
said board, at the time of depositing the redemption
75ceotl to tbe mone):', the sum of seventy-five cents for his serviclerk, wbeo de- ces: PI'O'IJi.dA:d, No sale of lands for taxes, nor deed
maodable.
made in pursuance thereof, shall be of any validity
~r:~s;~t:: to if the t~xes .for which the same i~ sold, shall have
aDd, allO, al to been paid prior to s~ch sale: PtYYIn'ded, always, That
mloon.
when the lands of minors be sold, the same shall be
redeemable when said minor becomes of age, and one
year thereafter.
Laoda uDIOld,
SEC. 24. All lands, and town lots, which shall not
7perceot. io· be sold, as above provided, and the taxes charged
terest, cbarged thereon still remain unpaid, shall still remain charged
00 talles; COlt., h
.h
'1 fi na II y pat'd ,an d suc h t axes~ an d
&:c., tbereoo. t erewlt ,untl
charges, from the second Monday of December, In the
year such taxes were assessed, shall bear interest at
the rate of seven per centum per annum, until paid;
and the board of commissioners, before the duphcate
for the succeeding year is made out, shall examine
Delloqueot
the delinquent list returned by the collector, and
Ult. by wbom strike therefrom all lands which they know to be forcorrected, aDd feited, or relinquished to the United States, all lands,
bow.
or lots, which have been double listed, or on which the
taxes have been paid, and correct all manner of
errors that may exist, and see that the clerk makes
of title ye.ted.
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due return of such corrected lists of former years to Supenlsloo,
the collector, every year; and the several clerks, aod duty of
when they make out the duplicate of taxes, for each clerk.
and every year, shall annex, to the new duplicate of Uopald taxes,
taxes, the taxes and charges of any and all former to be anoexed
. as unpa~'d ,on I a~ d
id
duo
years t h at remain
s, ots
an per- toaooual
plicate, wltb
sonal property, on the delinquent list of the preced-Iotere,t, and
ing year, after its correction by the board, as herein- collected.
before directed, and the same, together with the
interest thereon, shall be collected by the collector of
the current year, as hereinbefore directed.
SEC. 25. Taxes are hereby made a lien on the Talles, allen
lands, or town lots, on which they may be due, in 00 lands. lOll.
whosesoever hands such lands, or town lots, may &:c.
come, and when any land, or town lot, is offered for
sale for any such taxes, it shall not be necessary that
the coJJector should sell it as the property of any particular person. and if it should be sold as the property
of any particular person, no misname of the owner, or Imcalarltlel,
supposed owner. or other mistake respecting the oot loaffecttbe
ownership of such land, or town lot, shall ever. in any sale.
way, affect the sale or render it void, or voidable.
SEC. ~6 . At any time before the sale of goods and Owoer. or
chattels, or lands and town lots, under the provisions c1almaot. may
of this act , the owner , or claimant'mav
release the meot
rele'lebefore
by pay·
i
same by the payment of the taxes, Interest, and 1.le.
charges, for which the same are liable to seizure and Surplus, to be
sale, and whenever any balance of any sale of any repaid.
goods and chattels under this act, over and above
what is sufficient to pay the taxes, interest and
charges for which the same were sold, remains, the
collector shall pay the same over to the owner of such
goods and chattels, on his demand, and if at any time,
within two years, after the payment of tax, the per- Proceed lop
son who has paid the same, can satisfy the board of beforecoaOIJ
county commissioners that such tax was improperly commllliooers,
. k e, wh en 'It was not I ega II Y8110
milialtes.
assesse d or pal' d b mlsta
aod Ibelr
dis.
chargeable, the said board shall order that the same cretloo berelo.
be repaid, and such order shall be a legal debt against
the county, and shall be paid by the treasurer of said
county. and such treasurer: shall be entitled to a
credit for the amount thereof, as in cases of payment
of other claims.
SEC. 27. In cases where sales of goods and chattels, Remedy
lots or lands, are made under the provisions of this .".Inlt par·
act, unless the !urchaser shall, within such time as chatler"d"dltb
may be allowe by the collector, who makes such maces.
sale, pay the purchase money, the collector may, at

r

~su

~

his discretion, again expose the property to sale. or
sue such purchaser for the amount of the purchase
money, and shall recover the same, with costs, and ten
per centum damages.
SEC. 28. If the collector of any county shall, at any
Wlaenlanda
and lots may
time, unavoidably fail to offer for sale the delin uent
nds, or town I
ty, or may ha
em for sale, a
aser thereof s
pay the colle
unt due there
the duty of
to again adv
II such lands
the second M
pril next ens
h advertising
shall, in all things, be governed by the provisions of
this act, and be as legal and valid, to all intents and
purposes, as such sales would have been had they
becn made on the second Monday in December, and
when such collector shall have scttled at the treasury,
at the proper time, the amount charged against him,
e shall be enti
on the treasu
lance in his f
unt of lands
ot sell when
i m on the sa
onday of Apr
ount shall be
d sworn. to, a
for in this a
elinquent retu
Collector's reo
SEC. 29. The collector of taxes, in his return to the
turn,and what precept before mentioned, shall state fully and
::~I~ ~:e::~n. distinctly the paymen t of taxes made by way of credi t
to the property charged on the transcript of the
assessment rolls aforesaid, the payments enforced by
distress and sales of goods and chattels, and in like
anner the sal
tracts of Ian
ereof, and th
whom, and th
hich, the sam
Iso the taxes
paid, design
arly the trac
maining unso
f the persons, d
the payment
,and the taxo
with which he IS c arge , and the lega cause 0
failure to enforce payment as commanded in said
precept, and such other special matters as are provided by this act, to be by him done, and the truth of
Return. to be such return shall be verified by affidavit of the collecyerlfied by af· tor, to be taken before the clerk of the board of comfidayit.
missioners, and if an individual shall be in 'ured
sustai n a da
se return of a
r made to a
nder the pro
is act, or oth
fraudulent ac
lIector, such
pon suit, to b
ainst such co
is securities,
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bond for his use, shall recover treble damages and Trehle damafull costs and charges_
c•• ·
SEC. 80. It shall be the duty of the clc:rk of the Llltl of dellDboard of commissioners of the several counties, to qu.ntl to h.
make four copies of the lists of delinquents. as re- m~·dout. aDd
turned by the collectors of their several counties, :~:.
one of which they shall put up in some conspicuous for wh'at I.Deth
place in their office. and shall keep the same up at oftlme.
least twelve months, and shall cause three other
copies to be posted up in three of the most public
places in their counties, within ten days after receiving said return; and the board of commissioners of
the county may, if they should deem it necessary, 110 addltloDal
cause fifty copies of such delinquent list to be copl ...
printed and circulated in their county: Provid6d. Provllo, al to
That it shall be lawful for any collector to proceed, the tim. of
by distress and sale of goods and chattels, to collect .....
any taxes returned delinquent, within ten days after
making such return.
SEC. 31. All collectors shall have power to pro- Powen of colceed, in the collection of taxes, due them for two I.ctorl, al to
they were bound to Itrlctlon,
time, aDd reYears , from the time at which
• •
u to
pay over to the county, In each year In the same delinqueDt remanner they would have done during their appoint- tums.
ment, or term of office, but this provision shall not
be so construed as to authorize any collector to collect taxes by him returned as delinquent after receiving credit therefor.
SEC. 32, Each and every collector is authorized Propert)' uand required to assess a county tax. on all real, or ...eed aDd tupersonal estate, that may not have been assessed, eth·collecthed
·
h e rnak es return 0 f t h e precept. an d andereon,
ow,
an d at t he time
wheD relist of delinquents. as required by this act, shall turned Ind.emake out, sign, and verify by affidavit, a list of the rifted.
property by him so assessed, and the taxes collected
thereon. and no allowance shall be made to any collector, on his delinquent list, by the board of commissioners, until he shall have complied with the
foregoing requisition; and it shall be the duty of the Duty of clerk.
clerk to publish a list of the unassessed property
that has been assessed and taxes collected thereon
by the collector, in the same manner, and at the
same time, that he publishes the delinquent list.
SEC. 33. When any collector discovers that any Report of 1Iletract of land, or town lot, has been assessed more pi u ....·
than once for the same year, he shall credit only the ment.,
tax really due, and make return of the balance as
illegal assessments, and in all cas=s where too much

::d
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personal property has been, through mistake, charged
by the assessors, the collector may remit the excess
of tax and re~ort the same, with the list of illegal
Provl.o aUo assessments: Pr01JiiJ«l, however, That all such lists
wbat It shall
of illegal assessments returned by any collector shall
~oDt~:\a~~be contain a description of the property illegally assessv:~fie;. a
ed, in what the illegality consists, and the names of
the persons concerned, and be verified by affidavit.
and filed with the clerk before it shall have any
effect.
VacaDcles fillSEC. 34. If any collector shall die, or become uned by commls- able, from bodily infirmity, to perform the duties of
.IODers; oatb. his office the board of commissioners shall forth.ecuritles aDd.
' .
.
dutle. of
With appoint a collector In the place ot the one
tbe perlODI all' deceased, or infirm, as aforesaid, who shall take the
POIDted.
oath of office before said clerk, with like penalty
and condition as hereinafter prescribed, and the said
collector shall forthwith demand and receive from
the person in whose possession the same may be. the
precept and duplicate of the assessment rolls as aforesaid, and shall immediately proceed to complete the
collections, as commanded by said precept, and such
collector shall be liable, under the provisions of this
act, for the amount of the assessed taxes of his
Credit..
county, after deducting those which appear from
the memorandums of the deceased, or the statements of the infirm collector, to have been collected, and the executors, administrators. heirs, devisees
and securities of the deceased collector, and the
infirm collector, and his securities, shall be liable.
under the provisions of this act, for the amount of
taxes collected by them severally, unless the same
be paid over, as herein provided; and any person
injured by the neglect of any deceased, or infirm
collector, to enter credits for taxes paid on the
transcripts aforesaid, shall have redress by action
on such collector's bond, for the damages thereby
Receipts.
sustained, and if any persons, charged with the taxes
on the transcript of the deceased, or Infirm collector,
(no evidence being furnished to the successor of
payment thereof, by, or on the part of such collector, deceased or infirm) be able to produce a
receipt for such taxes paid such prior collector, the
successor aforesaid shall not be charged therewith,
but shall take up such receipt, giving his own in
lieu thereof, and return the same with said receipt,
and the amount thereof shall be recoverable as beProviso. a. to fore provided: Providetl, however, That this section
dep1ltle••
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shall not be so construed as to prohibit any collector,
who may be disabled by bodily infirmity from appointing deputies under the provisions of this act,
hereinalterprovided.
SEC. 35. Every collector of taxes shall receive for Treasury crany individual, or individuals, orders regularly drawn ders. recelvaupon the treasurer of his county, in payment of taxes ble fortaxel.
due said county.
SEC. H6. I t shall be the duties of the collectors of PaymeDtl. by
the several counties, to pay to the county treasurer cililector.wben,
the amount of taxes assessed in their respective anddto wbdomtb
. on or be f ore t herst
fi
M
ma e, aD ofe
counties,
on d
ay '10 January, adjultmeDt
in each year, and if there be any deficiency in the bls accouDtl.
amount thereof, he shall account for the same, by
producing to the board of county commissioners a
certified statement, to be made by the clerk, attested
by his signature, and official seal, of the amount of
delinquencies in the payment of taxes, specifying
the name of the person, and the property, or tax for
which he is delinquent, as appears from such collector's return to the precept, and it is made the
duty of the clerk to make out such statement and
certificate, and calculate the amount thereof. and if
the amount of such certified statement of delinquencies, and the treasurer's receipt for the payment Treasurer'l reaforesaid, will balance the charges on the books of celpt.
the county commissioners, they shall give him a receipt for the amount of such taxes.
SEC. 37. Each collector shall be entitled to the Collector'.
following fees, for his services: seven dollars for feel.
everyone hundred dollars, of county tax by him
collected, and in the same proportion for less sums,
to be retained by him, in making payment, and
credited therefor in his settlement with the board of
county commissioners, fiveler centum commission,
where goods are distraine ,and taxes, commission
and charges paid before sale; eight per centum commission on sales of distress and charges for keeping
property distrained, to~ether with the tax and
charges out of the montes received therefrom; on
sales of real estate, five per centum on the amount
for which the same is exposed to sale, and twentyfive cents for each certificate of sale under this act,
which are to be added to, and estimated in, the sum,
for which any tract of land. or lot, or part thereof,
shall be sold.
SEC. as. If any collector shall fail to make settle- Uabllltiea of
ment of the taxes assessed in his county, for countyColiector8. on
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purposes, at the time required by this act, it shall
be the duty of the board of county commissioners.
forthwith, to charge in the account against such collector, five per centum damages, on the amount of
.balance due from such collector, on account of such
taxes for such delinquency, and unless the said debt
and damages, and the interest thereon to be paid to
the treasurer of the county, the county commissionSuit on collect- ers shall, with due diligence, cause suit to be comor'. bond.
menced upon such collector's bond, against him and
his securities, for the debt and damages due as aforesaid, and the said amount shall bear interest from
the day at which payment thereof should have been
Interest.
made, at the rate of ten per centum per annum, until paid, and upon the trial of any such suit, the
stated account of the collector, against whom the
suit is brought, certified by the clerk of the board
of commissioners, as truly transcribed from the acEyldenceof
counts current against such collector, on the books
tbe amoUDt
of said commissioners, authenticated by the county
doe.
seal, shall be conclusive evidence of the amount
against such collector, and his securities; nor shall
such collector, or his securities, be permitted to set
off, or alledge in rayment of such demand, any payment, or claim 0 credit, unless the same has first
been presented to the board of county commissioners, and been allowed, or rejected by them, or the
same could not, by using due diligence, have been
presented to said board of commissioners for their
determination thereon, to be had before trial of such
suit.
Wbere tbecolSEC. 39. If any collector shall fail to return the
lector fan. to precept, and duplicate, as hereinbefore directed, or
make a return, shall make a false return thereto, the judgment, upon
or mallu
a
. . 0 f t h e sUIts
. ~ h'!c h may be.broug ht,
falae
return.
t h e d etermlnatJon
by the board of county commISSIoners, against such
Jodl't for full collector, and his securities shall be for the full
amoont.
amount of the taxes for the county revenue, as contained in the transcript of the assessment rolls aforesaid, together with the damages, commission, costs
and charges, as hereinbefore provided, and of the
amount of said taxes, the stated account of the
board of commissioners aforesaid, in the several
cases shall be sufficient evidence, and it shall be the
Duty of dieduty of the district attorney to aid the board of comtrlcl attorney. missioners in prosecutions under this act, when requested, and to give advice and counsel concerning
the revenue, when requested by any officer confaillDa to pay
oyer.
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-cerned in the collection thereof, and it shall be the
duty of all officers to give information to the grand IDformatioD to
jury of.the proper county of all frauds and offencesgr&Dd jar,.
against this act.
SEC. 40. If any officer shall neglect, or refuse to Forfeltares
perform any of the duties imposed upon him by this aad peDaltles,
act , he , and his securities shall forfeit and pay to the of
fordut,
ylolatioDS
-county not less than fifty, nor more than one hun.
dred dollars, for each offence, besides all damages
which may be sustained by the county, or any individual, in consequence of such violation of his duty,
the said penalties to be adjudged, within the limitations aforesaid, by the court before whom the adjudication shall be had, and to be recovered, with
costs of suit, in an action to be brought upon the
official bond of such officer, and this provision shall
be construed to extend to all cases of violations of
official duties, not provided for by this act.
SEC. 41. All bonds, directed to be taken by this BODds, to
act, shall be made payable to the board of county wbom pa,able,
. .
f t h e proper county,. an d a 11 SUitS
• sulta
aDd st,leo.
COmmiSSIOnerS
0
tbereoo.
brought thereon shall be prosecuted tn the corporate name of the board of county commissioners, and
if brought for the use or benefit or by the direction
of any person, or persons, such suit shall be brought
in the corporate name of the board of county com·
missioners, on the relation of such person, or persons,
and several rights may be prosecuted in the same Several rlehtl,
suit on such bond, and one judgment, entered thereon, aDd ODe jadr't.
shall be no bar to other rights; but the board of
county commissioners, or any other person, having
right thereto, may have the defendants to such judgment, again summoned by ltCire facias. to show cause Sdr_/aeku.
why execution should not be had on such judgment,
for the debt, or damages, supposed to be due, owing,
or belonging to the party complaining, as often as
such right may accrue.
SEC. -l~. Any officer, withholding the payment of Peaaltles for
any monies belonging to the county, after the same wltbboldlor
shall be demanded, or become due, shall be liable to MfliODe" byaD,
. d amages, an d twenty per 0 cer.
pay fi ve per centum, In
centum interest per annum, from the date of such
defalcation, to be recovered of such officer, and his
securities. or either of them, by action as in other
cases; and the accounts, in favor of the county, in
all cases of the trial against all and every person, or
persons, charged on the books of the board of county
commissioners, and certified to be true by the clerk
116
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of said board of commissioners, as above provided ..
in case of collectors, and authenticated by their seal.
shall be evidence, in all cases of debtors, of the charges
therein stated, to put the defendant upon his defence.
to the demand.
Collector'l
SEC ... !. The sheriff, before he enters upon the
oath.leCurltlel. duties of his offict as collector, shall take an oath or
ad bond.
affirmation before some person authorized to administer the same, that he will well and truly perform
the duties of his office. as collector, and shall enter
into bond. to be filed with the clerk. with security.
to be approved of by the board of county commissioners, ID the penalty of fifteen thousand dollars;
Condition.
conditioned for the faithful performance of the duties
of his office. as prescribed by law. and such collector
Mayappolnt may appoint as many deputies as he may think necesdeputies.
sary. or proper. who shall be sworn. and possess the
same power and authority as his principal; such colTheir duties. lector being at all times responsible for the acts of
&:c.
deputies. and should any deputy fail to pay ovt:r any
monies collected by him. as such, for county revenue,
such principal is hereby authorized to proceed against
him ID the same summary manner. as is provided for
proceeding against collectors in like cases.
LlceDae. to
SF-c. 44. That no merchant, store keeper. pedlar.
whom granted. company, or corporation. shall hereafter be perforwbat pur- mitted to vend. sell, or retail, at private sale, any
POIOI.
goods, wares, or merchandise. without first having
obtained a license for that purpose from the board
of county commisssioners of the proper county, in
. wh ich such goods. wares, or merchandise may be
offered for sale; for which he. or they. at the granting thereof, shall pay into the county treasury, for
the use of such county, such sum as shall be assessed
by the said board, not less than ten, nor more than
fifty dollars. which license, when thus procured. shall
authorize the applicant. or applicants, to whom the
same may be granted, to vend, sell. and retail goods,.
And for how
wares and merchandise, in such county. for the term
Ion&,.
of one year, from the time of granting the same; but
no such license, as aforesaid. shall authorize any person. or persons, to vend. or peddle clocks. in this
Territory, but. in order to authorize any person to
SpeclailicenlO. vend or peddle clocks. he shall procure a special
for wendlq
license for that purpose, in the manner herein preclockl.
scribed. and the board of county commissioners may
grant license to venders and pedlars of clocks for
any term not less than three months. nor more than
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one year, which shall authorize such person, or persons, to vend and peddle clocks within the county for
the time specified in such license. The person, or NOD-relldeDtl.
persons, so applying, shall pay a sum not less than andrelldeDt•.
twenty-five, nor more than seventy-five dollars per
quarter of a year for the use of the county, but any
resident in this Territory may sell, or peddle, without
license, any articles· not prohibited by law, except Clocts exceptclocks, if such articles shall have been produced or ed.
manufactured within this Terri'tory, by the person
selling, or peddling the same.
SEC. 45. In all cases, when the said board of COm-WbeDclerk
missioners shall not be in session when al?plication ma, graDt a
is about to be made for a license as aforesaid, it shall '7rl~llt. or Ipebe lawful for the clerk of such board to grant a writ- c a cenle.
ten termission to such applicant, or applicants, to
ven ,sell and retail goods, wares and merchandise,
as aforesaid, until the next meeting of said board of
county commissioners, to be holden after the granting of such permit, and for one year from the date
thereof, if the said board of commissioners, at their
said next meeting, shall, upon examination and consideration, approve the same: Prov,:ded, Such appli- Prowl.o. alte>
cant, or applicants, shall first pay into the county pa),meDt.
treasury, for the use aforesaid, such sum as the said
clerk, in his discretion, shall direct, in conformity
with the rate prescribed in the foregoing section, and
as shall be usual in similar cases, for each of which
permits, or licenses, when granted. the clerk shall
receive one dollar to be paid by such applicant.
SEC. 46. When a permission is granted, by the Out, of comclerk in vacation, as aforesaid, it shall be the duty of mllsloner•. a.
the board of commissioners, at their next session to permdlbt•.
.
. an d to procee d 'tbelr
granteclerk.,
t h ereaf ter, to exam me
suc h permit.
forlhwith, to assess the amount of the tax to be paid
in such case, as in the case of an original application,
and if the tax, thus assessed, correspond with the
amount fixed by the clerk, as aforesaid, they shall
cause a license to be issued to the applicant, or applicants, for the term of one year, commencing with
the date of the permit: If a greater sum shall be
assessed than that fixed by the clerk, the applicant,
or applicants, shall forthwith be required to pay over
the residue to the county treasurer, under the penalty
of forfeiting the amount already' paid, and of his Forfeiture.
having his, her, or their permit revoked j but if a less
sum shall be assessed, it shall be the duty of the
board of commissioners, to order a warrant to be
Digitized by
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drawn on the treasurer, in favor of such applicant,
or applicants, for the overplus, payable out of any
money in the county treasury, not otherwise appropriated.
PeaalllHfor
SEc.47 If any store keeper, merchant, pedlar,
.elllall' wltbout company, or corporation, keep a store, or shall sell
~cea-:; .a~ or retail any goods, wares, or merchandise, (except
b:~~e~::m as hereinbefore excepted,) without bein~ duly authrecoverable.' orized by a license, or permit, as aforesaid, such person, or persons, company, or corporation, so offending, shall forfeit and pay any sum not exceeding one
hundred dollars, nor less than ten dollars; to be recovered by action of debt, in the name of the board
of commissioners of the proper county, for the use
of the county, before any justice of the peace, or
court of record, having jurisdiction of the same,
in all of which cases it shall be the duty of the
county commissioners, sheriffs, coroners, justices of
the peace, and clerks of the several courts in this
Territory, and lawful for any other person, or persons, in case of their neglect, to cause such offenders
to be sued, and the suit, or suits, prosecuted to effect,
and bail may be required, in such cases, without affidavit, if the court, or justice, in their discretion, shall
deem the same necessary, to secure the county in
the ultimate payment of any such penalty.
Appllcatlonl
SEC. 48. That no person, or persons, applying for
for IIcaale,.ad a license, or permit, 'shall be entitled to the same,
::!~~~~::: until he, ~h~, or they fi!e with the clerk of the board
tre•• urer.
of commISSIons, a receipt from the county treasurer,
for the amount ordered to be paid by such applicant,
agreeable to the provisions of this act, ana such
receipt shall be charged in account against said treasurer, on the books of said board of commissioners.
ApPROVED, January 24, 1839.
O"erpiUL

REVENUE.

AN ACT to proYlde for a Territorial Reveaue.
SEC 1. Be it enacted lJy the Oquncil owl HOUlJ6 ~f
cent. of RepresentativeR of the Territor.1I of Imea. That, for the
tbeero•• am't purpose of raising a Territorial revenue, to defray
oftesal.la
the expenses authorized by law to be paid out of the
:c:p~~::~~.to Territorial T~e~sury, it shall be the du~y of th.e
ted for Territo- county commiSSIOners of each of the counties of this
rial parpo_. Territory, at the time of the filing of the assessment
Ii per
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roll, to deduct from the gross amount of taxes there
charged, five per cent. to be set apart, by the said
county commissioners. as a debt due from said county
to the Territory.
SEC. 2. The county commissioners shall furnish Duly 01 COUDty
the Treasurer of the Territory, immediately after commlnloDer.,
the same may be filed, with a copy of the duplicate al to duplicate.
for their respective counties, for the current year,
together with the sum which will be due from said
county to the Territory. for that year.
SEC. 3. The first moneys which may be ·returned MODey to be
by the collector, collected from the duplicate of any relalDed, and
paid over, OD
Year , to the amount due the Territory for that year '~ft
from the county, shall be retained by the Treasurer
.
of each county for the use of the Territory. and the
county treasurers shall pav over the same upon the
drafts or warrant of the Treasurer of the Territorv.
SEC. 4. The duties, herein enjoined upon the Official bODda
county treasurers, shall be so considered, that a de- 01 eouat,
parture therefrom shall be deemed a breach of the ~r~l:r~~,
conditions of their official bonds, so that they, and r u el,
their securities, shall be liable to the Territory for .
any loss which may accrue therefrom; and any Damages cbar·
county treasurer who shall dishonor, or refuse to pay, red aUO per
the drafts of the Territorial Treasurer, for any money cent.
which may be in his hands, and due from said county,
at the time, to the Territory, shall be amerced In
damages of fifty per cent.
ApPROVED, January 25,1839.

&:

RIGHT.
AN ACT to aUow and rerulate tbe action 01 rlrb!.
SEC. 1. Be it enacted 7¥y tke Council and /I()tUIe oj
Repreuntativt80JtM TerritUl,,!/ oj Iowa, That hereafter Action 01 rlrbt,

the proper remedy for recovering any interest in lor IDterullD
lands, tenements, or hereditaments, shall be by an landl. &c.
action of right.
SEC. 2. No person shall recover in this action, un- What rlrht Is
less, at the time of commencing it, he shall have had required therea valid subsisting interest in the property claimed, In.
and the right to recover the immediate possession
thereof.
SEC. 8. The action shall be brought in the district Action wbere
court of the county where the property claimed is bro't, and bow.
situated. It shall be commenced by summons, and
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all the proceedings therein shall be assimilated. as
nearly as practicable, to those in personal actions.
except as herein otherwise provided .
.\pIDat wbom. SEC. 4 The action may be brought against any
person acting as owner, landlord or tenant of the
property claimed.
Notice to Imci- SEC. 5. If brought against the tenant, he shall forth·
lord. hll Rant, with give notice thereof to the landlord, his agent,
:c. aI
or attorney, under the penalty of forfeiting to such
eD t,.
landlord the value of two years' rent, to be recovered
in the same manner as other rents.
SabltltatioD of SEC. 6. In such cases, the landlord may, at any
IlUldlord; ex· time appear, and, after having his name substituted
ceptloD.
in the proceedings, instead of that of the tenant, may
become sole defendant in the action: Such substitution, however, shall not take place where the tenant
sets up some other claim to the said property than
that derived from such landlord.
The writ how
SEC. 7. The summons shall be served on the de..ned.
fendant personally, or, if he cannot be found, by
leaving a copy thereof at his residence, with some
person of proper age.
NOD'relldeDtl
SEC. M. If the defendant be a non-resident of the
IUld tbelr
county, and have a known agent (in relation to the
ageDta.
property for which the action was brought) therein,
such summons may be served upon said agent in the
same manner as though he were the principal.
Slnlce abroad. SEC. 9. If being a non-resident, as aforesaid, he
have no such agent, the summons may be served
either in this Territory, or elsewhere, by any person
whatever, in the manner prescribed in section
seventh.
Senlce,retarD SEC. 10. Where a person, other than the proper
mdproof.
officer, shall, in any case, serve such summons. said
service must be duly shown to the court by affidavit
accompanying the return of the writ and filed therewith, which shall fully state the manner of service.
Notice b, ed·
SEC. 11. Where the defendant is not to be found
nrtllemeDt,- in the county in which the action is brought, instead
where c!YeD, &: of the mode of service authorized above, the nlaintiff
howloq.
'
may cause an a d
vertlsement
to b
eb
pul 'IS h e dr;"In some
newspaper printed most conveniently to the court
where the suit was brought, which publication shall
~e contin~ed weekly for the term of twelve weeks.
10 successIOn.
CODtnts aDd
SEC. 12. Such advertisement shall contain the
reqalremeDt. names of the parties, and the description of the
of nch DOtlee. property c I'
alme d , as state d'10 t h e summons, an d
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shall require the defendant to appear and plead to
the action on or before the first day of the term of
the court next succeeding the termination of the
time of publication, as aforesaid, or that judgment Default.
will be rendered against him by default.
SEC 13. The declaration in this action shall be Tbe declara·
sufficient in substance if it set forth the names of the tlon.
parties, and the property, or right, claimed, with
such certainty as to leave no grounds of mistake.
SEC. 14. 1£ an undivided share or interest is Undlylded
claimed, the same shall be set forth in the declara- ,barn.
tion.
SEC. 15. Several tracts of land, or other rights, SeYeral tract•.
may be claimed in the same declaration, either in
one or several counts.
SEC. 16. The declaration may, at any time before Narr.amended.
trial, be amended, at the costs of the plaintiff.
SEC. 17. The declaration may charge several de- De"la.jolnt.
fendants jointly in one count, and separately in or .eparate.
others.
SEC. 18. The plea to the merits shall be sufficient, Pie. to tbe
if it clearly' set forth which of the ri~hts claimed by merlta.
the plaintiff, or what/articular portion thereof, are
meant to be defende by such plea.
SEC. Ill. The defendant may demur to the declara- Demurrer. or
tion, or else he shall plead the general issue only. plea.
SEC. ~O The action of right being intended to Eyldence.
supersede the action of ejectment, the writ of right
ana the writ of dower, whatever might be given in
evidence, under the general issue in either of those
actions, may also be done in this.
SEC 21. If the jury find for the plaintiff, they Dama"n a..
shall also assess the damages sustaineo by him from aeaaed by jur)'.
the withholding of his rights by the defendant. But
no dama~es shall be recovered for the use, occupation, or Intervening profits of the property recovered, which shall have accrued more than six years Llmltalion.
prior to the commencement of the action.
SEC. 22. 1£ jud~ment by default be obtained against Judc't. by dethe defendant, In cases where the summons shall fault. and da·
have been personally served, a jury of inquest shall mqea.
be forthwith empannelled, to assess the said damages of the plaintiff.
SEC. ~a. The judgment, in each case, shall be as Re.toratlonof
well for the restoration of the right, as for the ricbt.damqe.,
amount of the damages and costs: A writ of posses- and coat•.
sion, and also a fieri facias, shall be ordered accordingly.
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SEC. 24-. If the interest of the plaintiff in the property sued for eXl?ire before the day of trial, the verdiet for the plaintiff shall be only for his damages
sustained as aforesaid: Judgment shall be rendered
for such damages and costs, and, as to the property
itself, that the defendant go thereoff without delay.
Dellult. action
SEC. ~5. If judgment by default be rendered in a
on tbe c....
case where the summons was not personally served,
new trlll.&:c. there shall be no jury of inquest as above provided,
but the plaintiff may bring his action on the case
for damages: If, however, the defendant obtains a
new trial, as hereinafter provided, the said action on
the case shall be dismissed with costs to abide the
event of the suit
Proceedln"lon
SEc.2R. All the proceedings on the new trial shall
new trial.
be the same as above provided for, in cases where
the defendant may have appeared, or been personally served with the summons, and shall be attended
with like consequences.
Restitution &:
SEC. 27. Where the joint act of several defenddamagea.
ants, in withholding the plaintiff's property. is proved
on the trial, and the summons shall not have been
personally served on all. the plaintiff, if successful,
shall be entitled to judgment of restitution against
all, but for the recovery of damages he shall proceed as prescribed in section twenty-fifth.
New trial.
SEC. 2>1. In such cases any of the defendants who
wben allowed. have not been personally served, as aforesaid, shall
to wbom.
have the right to a new trial, as hereinafter provided,
in the same manner as though they had been sole
defendants, but the consequences of such new trial
shall not enure to the benefit of those defendants
upon whom the summons shall have been personally
served.
Distinct par·
SEC. 29. When on the trial it shall appear that
cel. of proper- some of the defendants occupy distinct parcels of
ty. Plaintiff the property claimed, and other defendants other
may elect, &:c. d'Istlnct
.
f f s h a 11 e Iect against
.
parce Is. t h
e lp "
alntl
which to proceed before the testimony shall be
deemed closed. and the defendants, not so proceeded
against, shall have judgment for their costs.
DiacontinuSEC. 30. Where there is no proof against some of
ance, In wbat the defendants, the court may order a discontinuca....
ance as to them, at the plaintiff's costs, before the
testimony shall be deemed closed.
Verdict and
SEC. 31 If on the trial, the jury find against some
jud"ment, .. to of the defendants and not against the others, the
defendants.
plaintiff shall have judgment against the former,
V.rdlct and
ju~ment. In
certalnea.e..
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and judgment shall be rendered against him, for the
costs of the latter.
Sac. 32 If the jury find that one or more of sev- AI to plaIDtIf&.
eral plaintiffs ought to recover, and that the others
ought not, the verdict shall specify as to which of
said plaintiffs they find for, or against the defendants.
Sac. 33. If the verdict be for a part of the prop- Speclficatloaa
erty claimed, it should specify particularly what ID ..erdlct.
part, if for an undivided share, or interest, in the
whole property claimed, or in any part thereof, it
shall specify what share.
Sac. 34. Where, however, the verdict follows the GeDeral ...declaration, it may be general for the plaintiff, and dlct,andjud8't.
in all the above cases judgment shall be rendered
according to the verdict.
SEC. 35. Judgments, in actions of right, shall be as JudrmeDtiID
conclusive as in personal actions against the plain- tbll actloa.
tiff, and all those defendants who shall appear and
plead. and against those who having been personally
served with the summons aforesaid, shall make default.
SEC. 36. But in all those cases the court, in its N_ trl....
discretion, may grant a new trial on application of
the defendant, or his legal representatives, made
within the time limited in the following section.
.
SEC. 37. Such application, if made by the defend- Llmltatloa.
ant himself, must be within three years after the
said judgment by default.
If he die, within the three years, his heirs may Heirs, ma, apo
have at least two years after his death, within which pi" aDd
to make such application.
If any such heirs are minors, they shall have at Wboa.
least one year after they respectfully become of
age, within which to make application as aforesaid.
SEC. 88. The time during which any of the in-IDsaDeperdividuals named in the last section shaU have been 10al,Ac.
insane or imprisoned, for a less period than during
life, shall not be included in estimating the limitations
therein provided for.
SEC. a9. But no further privileges, than as above Married WOo
specified, shall be permitted on account of any of mea.
the parties interested having been married women.
.
SEC. 40. When the defendant was without the Def'taaot la
United States, during the progress of the action tbe U.S.-ROo
against him, he mav, on his part, institute the action turlD and Uml. 0 f t he same property, tat OD.
. h t to recover '
o f rtg
possession
at any time within two years after his return, provided
Iii
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the same be within seven years from the date of the
judgment against him as aforesaid.
Writ of peISSEC. 41. The defendant, who shall have been sucseulon.
sessful on the new trial above provided for, may (if
the case require it) have a writ of possession to restore him his property.
Landlord and
SEC. 42. Where the action is brought against a
tenant.
tenant, the judgment shall be conclusive against
his landlord, in case he received due notice of the
pendency of the suit, either in the manner provided
for in section fifth, or otherwise.
SEC. 43. If not thus notified, he shall enjoy the
Want of 110tlc:e.&c:.
same privileges as defendants who have not been
personally served with summons, as provided for in
sections thirty-seven and thirty-eight
Parties to tbll
SEC. 44. No determination of an action of right
action.
shall prejudice the interest of any person not a party
to the suit, except in case of a liindlord as aforesaid.
SEC. 45. The plaintiff, in this action, can only reTitle.
cover upon the strength and validity of his own title.
Llmltatlon,80
SEC. 46. Twenty years quiet possession, under a
),earl.
claim of title adverse to that of the plaintiff, shall
be a bar to the action of right, except as hereinafter
provided.
DlubllItles,
SEC. 47. Persons insane, or imprisoned, or minors.
and tbelr ra- during any portion of the said twenty years, shall be
monl.·
allowed to commence said action at any time, within
two years after such disability has ceased.
Widow'. dowSEC. 48. No widow shall commence this action for
er.
the recovery of her dower, until after the expiration
of six months from the death of her husband.
Joint tenantl,
SEC. 49. If the action be brought by tenants in
and tenants in common, or joint tenants, against their co· tenants,
c:ommon.
the plaintiffs must prove, on the trial, that the
defendants actually ousted said plaintiffs. or did
some act amounting to a total denial of their rights,
as such co· tenants.
An_t of juq.
SEC. 50. The same proceedings shall be allowed as
ment, &c:.
in personal actions to arrest, or reverse, any judgment, or obtain a new trial in actions of right.
Wanant olatSEC. 51. The attorney of the plaintiff, if required
tome,.
by the defendants, must show, or state sufficient
authority for commencing this action, otherwise the
suit shall be dismissed, at the costs of such attorney.
WRIte, and daSEC. 52. If the defendant, in an action of right,
mac·.
shall commit any waste upon the property claimed,
he shall forfeit treble damages to the party aggrieved.
to be recovered in an action on the case, after said
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party shall have recovered possession of the property
s. ed for.
SEC. 53. Where, by the provisions of this act, the Permanent Implaintiff in an action of right shall be entitled to proyementl.
damages for withholding, or using, or injuring his
property, the defendant shall be allowed to set off
any permanent improvements he may have made
thereon, at their fair value, to said plaintiff.
SEC. 54. After issue shall have been joined on the Jolnlutr offl'
merits, no exceptions shall be taken to the declara- lue.
tion, in any manner whatever.
SEC. 55. Where the action is brought to recover Count, line•.
any particular piece of property, lying partly in one
county and partly in another, it may be instituted in
the dIstrict court of either of said counties.
SEC. 56. Any widow who shall have established Ailipmant of
her right to dower, in any property, by means of this dower.
action, shall have her dower assigned her, in the following manner:
1. The court shall appoint three reputable and Commll.londisinterested commissioners, who, after having been erl, tbelr oatb
duly sworn to the honest, faithful and impartial dis- and dutlel.
charge of their duty, shall proceed to layoff the said
dower designating the same by metes and bounds.
2. They shall make a written report of their pro- Report.
ceedings in the premises to the next term of said
court.
3. Said report may then be excepted to, and the Exceptions
court shall have power, for good cause shown, to set tbereto.
the same aside, and direct a new commission, as before.
4. After the report of commissioners shall have POI_Ion abeen confirmed, a writ of possession shall be awarded, warded.
which shall be similar in its character to that provided for in other cases.

FORMS OF PROCEEDINGS UNDER THIS ACT.
The following, or other equivalent forms, shall be
deemed sufficiently technical and correct, in cases
to which they apply.

r--
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SUMMONS.

t

Formoham·
mODI, la aetloal01 rlgbt.

S5.

County, ~
.The United States of America to the Sheriff of said
county.
You are hereby commanded to summons D. F. to
appear before the district court of the county aforesaid, on the first day of the next term thereof, to
answer unto A. B. in an action of right, for certain
land with the appurtenances (or whatever the property claimed may consist of) in said county, which
the said A. B. claims to be his right in fee simple
(or according to the fact), and of which he complams
that the said D. F. wrongfully withholds the possession. Hereof fail not, and have you then there this
writ, witness, &c.
ADVERTISEMENT.- [See Sections 11 and 12.]

AdYertl •• meat.

Whereas A. B. has brought his action of right in the
dislrict court of·--county, against D. F. for certain lands, with the appurtenances (or whatever the
property claimed may consist of), lying in said county,
and which the said A. B.c1aims to be his right in fee
simple (or according to the fact): Now this is to require the said D. F. to appear, and plead, to said
action, on or before the first day of the term of said
court next succeeding the end of twelve weeks from
the day of the date hereof, or that judgment, by default, will be rendered against him; dated this-day of--A. D. 18-[the day on which the advertisement was first published.]
DECLARATION.

t

DeclaratloD.

ss.
County, ~
• District court for said county r to be dated the day
on which the declaration was filed ]-A. B. claims
against D. F. a tract of land, with the appurtenances
ror whatever the property claimed may consist ofl.
lying in the county aforesaid, and described as fol·
lows: [state the description] and hereupon the
said A. B. says, that he has right to the immediate
possession of said property, and to the ownership
thereof, in fee simple L or as the case may be] and
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also to damages for its detention, and offers to ~rove
that such is his right.
J. M., Atty. for pi tff.
PLEA TO THE MERITS.

t

ss.
County, ~
District court for said county [to be dated the day Plea to tbe
on which the plea is filed 1- D. F. denies the right merlta.
of A. B. to the tract of land, with the appurtenances,
and damages for the detention thereof, as set forth
in his declaration, or to any part thereof, and hereupon he prays a jury to determine the truth of this
plea.
G. W., Atty. for defendant.
WRIT OF POSSESSION.

t

ss.
County, ~
The United States of America to the Sheriff of said
county.
\
In pursuance of a judgment obtained by A. B. Writ of JIOI'"
against D. F. in the district court of said county, you ...mOD.
are hereby commanded to deliver to the said A. D.
without delay, the possession of the following premises, with the appurtenances, to wit [here describe
the prol?erty recovered with like certainty as in a
declaratIon J. And further, that of the goods and
chattels, lands and tenements of the said D. F. being
in your county,you cause to be made, and delivered
to the said A. B. the sum of - - - - - for his damages, costs and charges, as specified in said judgment; hereof fail not, and have you this writ with a
return of your doings thereon before said court, on
the first day of the next term thereof, witness, &c.
ror the damages, costs and charges aforesaid, may
be collected by a serarate writ of fieri facias, as in
ordinary judgments.
ApPROVED, Decem er 29, 1838.
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ROADS.
AN ACT

to locate and establl.b a Territorial ROld fro. Keokuck.
MI.ai.alppl r\"er. to Iowa Clty,on tbe Des Moines rher.

oa taw

SEC. 1. Be it enactsd by the Council and Hmt.Be 01
Commlulon· Represtmtative8 of the Territory oj IO'IDa, That James
er.tolocate Sutton, Joseph Robb, and James McMurry, be and
tberoad.
they are hereby appointed commissioners to locate
and mark a Territorial Road, commencing at Keokuck, in Lee county, on the Mississippi river, thence
to the horse tail reach, on the Des Moines river.
thence up said river as near as practicable to Iowa
city, on said river, passing through Farmington.
New Lexington, Bentonsport, Columbus, and Philadelphia, in the county of Van Buren.
Wben aDd
SEC. 2. And ~ it further enacted, That the com mis"bile comml.- sioners aforesaid, or any two of them, shall meet at
~:~. to
Keokuck, on the first day of June next, for the pur.
pose of proceeding to the discharge of their duties
as commissioners aforesaid, and that they be and
are hereby authorized to adjourn from time to time.
and from place to place, as they may agree and determine; and that m case said commissioners, from
Fallin. to do any cause, shall fail to meet at the time and place
10, .berllf of
aforesaid, or any other time or place to which the
Lee county
said
commissioners may have adjourned, that then
may appoint a
the sheriff of Lee county be authorized, and he is
day.
hereby required, on the application of any of said
commissioners, either written or verbal, to notify in
'writing said commissioners of some other day, to be
by him appointed, and request their attendance on
such day at the place aforesaid.
ApPROVED, December 14, 1838.
ROADS.
AN ACT to locate a Road from Fort Madlson,ln
In Henry county.

Lee

county, to Trenton,

SEC. 1. Be it enacted by the Oouncil and HO'r.I8e of
Comm'ra. to Repre8entative8 o.fthe Territury of [mM, That William
locatetberoad. Skmner, of the county of Lee, and Samuel Brazleton
and Myriam Kilbourn of the county of Henry, be
and they are hereby appointed commissioners to locate and mark a Territorial road, commencing at the
town of Fort Madison, on the Mississippi river, running thence on the nearest and best route to Balti-
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more, in Henry county, thence on the nearest and
best route to Mount Pleasant, in said county, thence
on the nearest and best route to Trenton, in said
county.
SEC. 2. That the said commissioners, or any two Wbere and
of them, shall meet in the town of Fort Madison, on wbencomm'n
the first Monday in April next, for the purpose of to meet.
proceeding to the discharge of their duties, and that
they be and are hereby authorized to adjourn from
time to time, as a majority of them may deem
.proper; and that in case the aforesaid commissioners, from any cause, shall fail to meet at the time
and place aforesaid, or at any other time to which Falllq to do
the said commissioners may have adjourned, that so, .berlfl of
then the sheriff of Lee county be authorized, and he LeecollDtr t
is hereby required, upon the application of anyone :::. appo n a
of said commissioners, to notify said commissioners,
in writing, of some other day, to be by him appointed, and the commissioners, when assembled,
shall proceed to layout and mark said road, according to the provisions of law in such case made and
provided.
ApPROVED, December 19, 1838.

ROADS.
AN ACT to provide for layiag out and opeuiag Territorial Roads.
SEC. 1.

Be it enacted by the Council and House of
of the Ttrritvry of Iowa. That all Ter- Territorial

Re]»'.686'ntati'IJes

ritorial roads to be hereafter located and established road. to be laid
within this Territory shall be viewed , Surveyed
and out
wltbln one
-'
,ear
established, and returns made thereof agreeably to
.
the provisions of this act, within one year from the
passage of the act by which said road or roads may
be granted or authorized to be laid out respectively.
SEC. 2. The commissioners, appointed to locate Special proyland establish any Territorial roan, shaH cause the slonl" to tbe
same to be correctly surveyed and marked from the mode.
beginning throu~hout the whole distance, by setting
stakes in the prairie at three hundred yards distance,
and blazing trees in the timber; they shall establish
mile posts, which shall be marked with a marking
iron, 1D regular progression, from the beginning to
the termination of said road, and shall also establish
a post at every angle in the said road, marking as
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aforesaid upon the same, and upon a tree in its viciaity, if any there be, the bearing from the true meridian of the course, beginning at said an~le post. Sd
as herein directed, and note the beanng and distance of two trees in opposite direction, if there be
any in the vicinity, from each angle and mile post.
CertIfied reo
SEC. S. The commissioners and surveyor of each
tafU of sa"e, road shall make a certified return of the survey and
and plat.
plat of the whole length of said road, specifying iD
said return the width, derth, and course of all
streams, the position of al swamps and marshes,
and the face of the country generally, notint: when
timber and when prairie, and the distance said road
shall have been located in each county.
SEC. 4. Said return and plat shan be signed by a
Whereto be
recorclad.
majority of the commissioners, and the surveyor of
said road, and forwarded to the Secretary of the
Territory, within sixty days after the view and
survey of the same, to be by him recorded and
preserved; they shan also, within sixty days as
aforesaid, deposit in the office of the clerk of the
board of commissioners of each county through
which said road shan be laid, a return and plat, as
aforesaid, of so much of said road as shall be laid
out and established in said county, to be there recorded as aforesaid.
ExpenM to b. SEC. 5. The said commissioners shall, after the
paid b, tbe
completion of the survey of any road as aforesaid,
countl..
make out a certified account of all services rendered,
as well by the surveyor and other hands as by themselves, charging to each county, through which said
road may have. been laid, a proportion of the expense, agreeably to the number of days employed
thereon, and the board of commissioners of said
county shan audit and settle the same.
HatabU.hed
SEC. 6. All Territorial roads, authorized to be laid
width of roads. out by any law of this Territory, and not yet commenced, shall be laid out in the manner prescribed
in this act, and the commissioners shall comply with
all the regulations herein contained; and further,
the established width of all Territorial roads shall
be seventy feet.
SEC. 7. When any road shall have been located
No part of ex'
pease to be
and established agreeably to the provisions of this
paid b, Terri· act, the same shall be and forever remain a public
tory.
highway, and shall be opened and worked by the
counties through which it shall be laid as county
roads are; and no part of the expense of ~aying out
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and establishing any Territorial road, or of the dam·
ages sustained by any person or persons in consequence of laying out any Territorial road, shall be
paid out of the Territorial Treasury.
ApPROVED, December 29. 1888.

ROADS.
AN ACT to locate IlIId ..tabUab a Territorial Road, frOID Black Hawk, in
Lolli.. COllJlt" "Ia Wapello and Mount Pleaaant, to tbe soutbern bound·
ar, line of tbe count, of Villi Baren,ln a direction to Jefl_ Cit" In
tb. State of Missouri.
SHC. 1. B6 it 6nacted by tM Oouncil and HlYU86 of
Repre8entatiV68 of tM J'erriturg of iowa, That S. S. COlDlDlaalOD·
Gourly, of Louisa county, Robert Caulk, of Henry en to locate
county, and Silas Stone, of Van Buren county, betberoad.
and the same are hereby appointed commissioners
to locate and establish a Territorial Road, commencing at the town of Black Hawk, in Louisa county,
thence the nearest and best route to Wapello, in
said county, thence the nearest and best route to
Mount Pleasant, thence the nearest and best route
to Washington, in Henry county, thence the nearest
and best route to Bentonsport, in Van Buren county,
thence to the southern line of said county, in a
direction to Jefferson City, in the State of Missouri.
SEC. 2. That said commissioners, or a majority of Wbere IlIId
them, shall meet in the town of Wapello, on the wben com.'r.
second Monday in May next, and shall proceed to to meet.
locate said road. according to the provisions of an
act to locate and establish Territorial Roads; and if
said commissioners, or a majority, shall fail to meet Fallin. to do
at such time and place as is herein specified, it shall so, aberUl of
be the duty of the sheriff of the county of Louisa to ~ul:a: apo
notify said commissioners, of a day to be by him po D a a,.
appointed, of the time and place of a second meeting of said commissioners, who shall then proceed
to locate said road as above directed.
SEC. 8. This act to take effect and be in force from
and after its passage.
ApPROVED, December 81, 1888.
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ROADS.
AN ACT to locate a Territorial Road. from the tOWll of Du Buque.
Keo..uqua. In Van Buren county.

to

. SEC. 1. Be it en/lct6iJ. 1Yy tM Oouncil amd lIou.tte of
R6pl'esentati'V68 of the T61'1'itory of ]O?JJ(J" That a Territorial Road shall be established, from the town of
Du Buque to the northern boundary of Missouri, via
the Territorial seat of government, provided the
same is located in Johnson county, if not, then on
the nearest and best route to Keosauqua, in Van
Buren county, and thence southward to the line of
Commls.lon- Mis~ouri: And Simeon Clark of Du Buque county.
ers to locate William Chambers of Muscatine county, and Henry
part of tbe
Filkner of Johnson county, are hereby appointed
road.
commissioners to locate such road from Du Buque
to the southern line of Johnson county, who shall be
at Du Buque on or before the 6rst Monday in September next, and proceed to the discharge of the
duties herein assigned them.
Comm'fI to
SEC. 2. Be it further enacted, That David Goble.
contlnuetbe of Washington county, John Williford, of Henry
location.
county, and William Billups, of Van Buren county.
be and they are hereby appointed commissioners to
locate and mark said road, from the place where the
first named commissioners stoJ?, to the line of Missouri, on the route above mentIoned, who shall meet.
on or before the first Monday of September next, in
the town of Keosauqua, and proceed to the discharge of their duty.
Countle. to
SEC. 3. The county commissioners of the several
pay tbe expen· counties, through which said road may pass, shan
sea.
audit and pay the expenses, in their respective proportions to the amount of the road laid out in each.
Compen..tlon
SEC. 4. The commissioners shall receive, each,
two dollars and 6fty cents per day for their services.
SUfYeyor. &:c.• They may employ one surveyor on each end of the
may be em- road, and such other hands as may be actually neployed.
cessary to prosecute said work, who shall receive
such compensation as a majority of said commis.
sioners may agree upon.
County com.
SEC. 5. The county commissioners of the several
to open tbe counties, through which said roan passes, shall
road.
cause the same to be opened as soon as practicable
after the same is surveyed.
How road to
SEC. 6. The commissioners shall mark said road,
be marked. by blazing trees in the woods, and setting stakes in
the prairies.
ApPROVED, January 25, 1839.
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ROADS.
AN ACT eatabllsblq certain Territorial Roads.
SEC. 1. Be it 8'IVlCted by the Council and HOUIJ6 of
RepresmtatWe8 of the TerruM''!/ of IO'UJa, That Alfred Road from
Hebard and Azariah Gregg, of Des Moines county, Durllqton to
and Meshack Sigler, of Van Buren county, be and MlssouriStat~
..
.
d commissioners
t h ey are h ere b y appointe
to Iayout IIDe.
and establish a Territorial Road from the city of
Burlington, in Des Moines county, as near as practicable on the township line diViding townships 69
and 70, north, through Salem, in Henry county, and
Keosauqua, in Van Buren county, to the line of the
State of Missouri, leaving said township line at such
place as the said commissioners shall aeem advisable. Said commissioners shall meet at the city of When commlsBurlington, on the first day of August, 1839, or at slODerstomeet.
such time during the year 1839, as the said commissioners shall agree.
SEC. 2. Be it further enacted, That James Fanning, Road from Du
John Paul, and Benjamin C. Pierce, he and they are Duque to Dehereby appointed commissioners to layout a Terri-laware COUDty.
torial road, running the most practicable route from
Du Buque to the settlement in Delaware county;
and the said commissioners shall meet at the town WberUDd
of Du Buque, on the first Monday of June next, or whea comm'ra
on such other day as the said commissioners may to meet.
agree, and proceed to the discharge of their duties
under this act.
SEC. 3. And be it further enacted, That Isaac Road from
Mitchell, of Linn county, John G. Fay, of Cedar BloomlartoDt~
county, and Jonathan Pettibone, of MuscatinecOuDIYleatof
. d commis. LlaD.
county, be an d t hey are here by appointe
sioners to layout a Territorial road commencing at
Bloomington, in Muscatine county, thence to
Rochester, in Cedar county, and thence to the
county seat of Linn county. Said commissioners, Wheruad
or a majority of them, shall meet at Bloomington, wbea comm'ra
on the first Monday in May next, to discharge their lo meet.
duties.
SEC. 4. Be it further enacted, That Richard Knolt, Road from D~
of Cedar courity, Calvit Roberts, of Du Buque Duqae 10 ROo
county, Calvin Reed, of Jones county, be and they chester.
are hereby appointed commissioners to layout and
est~blish a Territorial road on the post route from
Du Buque, by way of the post route of the seat of
justice of Jones county, to Rochester, in Cedar
county. Said commissioners, or a majority of them,

Digitized by

Google ..

462
Where aDd shall meet at the town of Du Buque, on the fim
when comm'ra Monday in June, 1t\39, or at such time of the year
to meet.
of 1839 as the majority of them may agree, and proceed to discharge their duty.
Road from S.
SEC 5. And be it further enacted, That \\'iIliam
Hum'. to
Howard, Thomas Douglass, and Samuel Hearn, of
Weat Polat. the county of Lee, be and they are hereby appointed commissioners to mark and layout a Territorial road, commencing at Samuel Hearns, on the
No tlmeap- Des Moines river, in Lee county, thence on the
pointed for
nearest and best route to the town of West Point, in
meetiq of
said county. Said commissioners, or a majority of
comm'rI.
them, shall meet on the first
Road from Ke- SEC. 6. And be it .t'Urtl~r enacted, Thomas W _ TayokDckto Mouat lor, of the county of Lee, and William Morrow and
PleQant.
Larkin Johnson, of Henry county, be and they are
hereby appointed commissioners to mark and lay
out a Terntorial road, commencing at the town of
Keokuck, thence up the Mississippi as near as practicable to the town of Montrose, thence on the nearest and best route to Mount Pleasant, in the county
Where and of Henry. Said commissioners to meet at Keokuck.
when comm'ra on the first Monday in May next, to discharge their
to meet.
. duties.
Road from fer· SEC. 7. An,d be it further enacted. That Samuel
TJoPpollte Brewer and Jacob Rinearson, of Louisa county. and
~:~!~
John Gilber~, ofdJohnso!l ~ounty, be and they are
hereby appointe commiSSIOners to locate and establish a Territorial road, commencing at the ferry
landing opposite Oquaka. Illinois, thence on the
nearest and best route. via Florence and Wapello, in
Louisa county. to Napoleon. in Johnson county.
Road from Da- SEC. 8. And be it further en.acted, That Alfred Car..nport to seat ter, Warren Stiles, and A. F. Russell. of Scott county,
of la.tlce of be and they are hereby appointed commissioners to
LIDO.
"
I roa d • commenctng
.
erntona
at
mar k an dl ay out a T
Davenport. in Scott county, thence to Hickory Grove,
thence to Poston's Grove, thence to Red Oak Grove,
thence to the Pioneer Grove. thence to Big Linn
Grove, thence to the seat of justice of Linn county.
Where and
Said commissioners to meet, or a majority of them.
'When comm'r. to discharge their duties, at Davenport, on the first
to meet.
Monday in May next.
Road from Fort SEC. 9. And be it f1wtMr e'fIOded. That John Box
Madl.on to and Lewis Pitman. of Lee county, and John Rey1000elt,.
nolds of Van Buren county, be and they are hereby
appointed commissioners to lar out a Territorial
road, commencing at Fort Madison, in Lee county,
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thence to West Point, thence to Parkersburg, and
thence to Iowa City. Said commissioners to meet at Wbereand
Fort Madison, on the first Monday in May next to wbellCoall.'~
discharge their duties.
to meet.
SEC. 10. And be 1:t Jurt,," enacted. That Joseph Road from
Cole, of Lee county, Peter Boger, of Henry county, Welt Pol.t to
and Alfred Wright, of Jefferson county, be and theyjO;at,_tof
are hereby appointed commissioners to mark and e eras.
layout a Territorial road, commencing at West
Point, in Lee county, thence to Salem, in Henry
county, and thence to the county seat of Jefferson
county. Said commissioners to meet at West Point, Wbereand
on the second Monday in May next, to discharge wben comm'r.
their duties.
to meet.
SEC. 11. And be itfurth.er enacted, That Daniel Road from
Strong and Enoch H. Sexson, of Des Moines county, Burlilljfton to
and Grinder Wilson, of Henry county, be and they Indian boun·
..
. d commIssIoners
are h ere by appotnte
to Iay out a dar, line.
Territorial road, commencing at Burlington, in Des
Moines county, thence to Trenton, thence to Joseph
York's, thence to Lee's, and then west to the Indian
boundary line. Said commissioners shall meet at Wbere and
Burlington, on the th ird Monday in April next, to wben comm',.
discharge their duties.
to meet.
SEC. 12. And be 1:t .further eMcted, That C. Jones, Road from
of the county of Henry, George W. Fry, and John Mount Plea·
Sullivan, be appointed commissioners to review, lay ~ntto Iowa
out, and establish a Territorial road from Mount II,.
Pleasant to Rome, in Henry county, from thence to
Lockridge, thence to Smith's Crossing, on Big Cedar,
in Jefferson county, from thence to Iowa City, in Van
Buren county. Said commissioners, or a majority Wbereand
of them, shall meet at the town of Mount Plea- wben comm'r.
sant, on the first Monday of May next, to discharge to meet.
the duties required of them by this act.
SEC. 13. And be it further enacted. That James L. Road from
Kirkpatrick and Charles Swan, of Jackson county, Davenport to
and Joseph M. Robertson, of Scott county, be and Belleview.
they are hereby empowered to layout a Territorial
road from Davenport, Parkhurst, Charleston, to
Belleview; and that the said commissioners shall Wbere and
meet at Davenport, on the first Monday in May next, wben comm'ra
and proceed to layout said road on the nearest and to meel.
best route.
SEC. 14. And be it Jurther enacted, That John M. Road from KeWhitaker and William Goodall, of Van Buren county, 08auquRto
and Isaac Blakely, of Jefferson county, be and they countY8eat of
are hereby appointed commissioners to layout a J.,fferlon.

Digitized by

Google

464

Territorial road, commencing at Keosauqua, in Van
Buren county, on the nearest and best route to the
Wberund
county seat of Jefferson county. Said commissioners
wben comm'rs to meet at Keosauqua, in Van Buren county, on the
to meet.
first Monday in June next to discharge their duties.
Road from
SEC. 15. .And be it further fJ1W,Ctea, That Henry
FarlDlqtoDto Bateman, John Davidson, and Henry King, of Van
:. bo;D~~rJ Buren county, be and they are hereby appointed
f'lDeo s.ou· commissioners to mark and layout a Territorial
.
road, commencing at the town of Farmington. in
said county, from thence to the northern boundary
line of the State of Missouri, a direction to the town
of Waterloo, the present seat of justice for .Clark
Wbere aud county, in the State of Missouri aforesaid. Said
wben comm'rs commissioners shall meet at the town of Farmin~
to lDeet.
ton, on the first day of May next, to discharge theIr
duties.
DutJofsberlfls SEC. 16. And if the aforesaid commissioners. or a
majority of them, fail to meet at the time and places
named in the rreceding sections of this act. it shall
be the duty 0 the sheriffs of the several counties,
having jurtsdiction over the points named, on application of anyone of the commissioners, to notify
them to meet on some other day.
DutJ of COUDt,. SEC. 17. That it shall be the duty of the county
commlalioDerl. commissioners, of the different counties of this Territory, to order the opening of all Territorial roads,
without delay, that are now laid out, or may hereafter be laid out, within this Territory.
CouDtJcom'r. SEC. 18. That should any of the commissioners,
to ill Ylcau· named in the different sections of this act. die, refuse
cles. .
to serve, or remove out of their respective counties,
the county commissioners of the county where such
vacancy shall happen, shall fill such vacancies as
often as they may occur.
CompeulRtioD SEC. 19. Said commissioners shall be allowed two
to comm'rs dollars a day for their services, and shall employ one
auneJor., "'c. or more surveyors, and as many laboring hands as
they may think necessary. The surveyor's salary
shall not exceed four dollars a day, and the laborers
shall not exceed one dollar and fifty cents a day, to
be paid according to the provisions of an act to provide for laying out and opening Territorial roads.
ApPROVED, January 25, 1839.
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SEALS.
AN ACT relpectlna Seal.
SEC. 1. Be it enacted by the Owncil and HO'IUle of
ReprelJ8ntativetJ of the Territory of IOtIJa, That any Scrawl equlYa'
instrument. to which the person making the same lentto ueaJ.
shall affix any device. or scrawl, by way of seal, shall
be adjudged and held to be of the same force and
obligation as if it were actually sealed.
SEC. 2. All instrumen ts shall be considered, and Scrawl. or deadjudged, as sealed instruments whenever the afore- vice. wltbout
said scrawl or device, is attached by the mark thereof, ~.be~~~d
although the word "seal" is not mentioned in the - .
body of the instrument.
ApPROVED, January 24,1839.

SEAT OF GOVERNMENT.
AN

ACT telocate tbe Seat of Gonrament of the Territor, of Iowa. IUld for
otber purpolel.

SEC. 1. Be it eno.cted by the Gwncil om,d HOUIJe of
RepreatmtativetJ of tll.e Territory of Iowa, That until Sea.lonsoflethe public buildings are completed, and ready fouillat\ve ...
the reception of the Legislative Assembly and other 8bem
ldbl't Bto be
'
eauro ffi cers 0 f h
t eT erntory,
at t h e permanent seat of linlrton
for
govern ment, located as hereinafter di rected, the ses- tbree ,earl.
sions of the Legislative Assembly shall be held at
the town of Burlington, for three years, and until
the aforesaid necessary buildings shall be declared,
by the proclamation of the Governor, ready for the
reception of the Legislative Assembly.
SEC 2. Be 1:t further enacted, That the commis- Meetlnlr of
sioners hereinafter mentioned, or a majority of them, commll.IOIIers.
shall, on the first day of May, in the year eighteen
hundred and thirty-nine, meet at the town of Napoleon, and proceed to locate the seat of government
at the most eligible point within the present limits
of Johnson county, in said Territory.
SEC. 3. That three commissioners, to consist of one Comm'rs to be
person from each judicial district in this Territory, appointed b,
shall be appointed by joint ballot of the Council and joint ballot.
House of Representatives, to locate and establish
the permanent seat of government of this Territory,
as nereinbefore directed, in the said county of
Johnson.
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SEC. 4. Be it furtMr enacted, That the said commissioners, or a majority of them,shall agree upon a
plan of said buildings, and shall issue proposals, giv109 six months notice thereof, and contract for the
Gonruor to of- erection of said buildings without delay. The Govliclateal trea- ernor of the Territory shall officiate as treasurer,
lurer.
whose duty it shall be to draw from the treasurer of
the United States such sum or sums of money as have
been, or hereafter may be, appropriated by Congress
towards the erection of puohc buildings for the use
of said Territory, and shall pay the same, upon the
order of a majority of said commissioners, to such
Accoaat to be persons as they may direct. The Governor shall
readered.
annually render to the Le~islative Assembly a true
account of all moneys received and paid out by him.
And the said commissioners shall agree upon one
of their number to be acting commissioner, whose
Daty of actlDIr duty it shall be to superintend daily, in person, the
commissioDer. rearing and finishing said buildings; and the said
acting commissioner shall have Nower at all times,
when he may think proper, to ca the board of commissioners together for thelurpose of transacting
business on this subject; an the said board shall,
in all contracts, reserve the privilege of suspending
any contract made by them, for the purpose or carrying into effect the object above named, until the
matter in dispute shall be settled, if any there should
Comm'rscom- be. The said commissioners shall receive such compeDsatioD.
pensation as may hereafter be allowed them by law_
LIDd to be
SEC. 5. Be it furtMr enacted, That the said comlaid out iD lots. missioners shall employ one or more competent surstreets. &c. veyors, and all other hands necessary, and shall have
six hundred and forty acres of land laid out in lots,
out lots, streets, squares, and alleys, at the place
where the said seat of government is so located, if
practicable.
Copy of plat to SEC. 6. Be it Jurtkr enacted, That it shall be the
be seDt to the duty of the commissioners to have the town platted,
GoYefDor.
and to transmit a coPy of the same to the Governor,
which shall be filed 10 the office of the Secretary of
the Territory.
SEC. 7. .A11d be 1:t /w·th6r enacted, That the said
Oatb to be tlkeD by comcommissioners. previous to their entering upon their
mlssioaerl. duties, as provided in this act, shall take and subscribe the following oath before some person legally
authorized to administer the same:
"We (here il/sert tM lIa1nt18 of tll.8 commwu'oners) do
solemnly swear, (or affirm, as the case may be), in
Pabllc balld-

1IIp.
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the presence of Almi~hty God, that we will, to the
best of our skill, abilittes, and judgment, locate and
establish the permanent seat of government for the
Territory of Iowa, in the county of Johnson, in the
Territory aforesaid; and that we will faithfully and
honestly superintend the erection and completion of
the public buildings, as is provided in the act entitled, 'An Act to locate the Seat of Government of
the Territory of Iowa, and for other purposes,' and
that in all things we will faithfully- and truly discharge our duties under the same without partiality,
favor, or interest:" which oath, subscribed as afore- And filed In
said, shall be transmitted and filed in the office of tbe Secretar,'.
the Secretary of the Territory.
office.
ApPROVED, January 21, 1839.

SEAT OF GOVERNMENT.
AN ACT supplementary to "An Act to locate tbe Seat of Govemmentof tbe
Territory of Iowa. and for otber purposes.'
SEC. 1. Be it t!'II.lJflted by the OfnlllUJil and H0U8e of
Representati'1Je8 of the Territory of Iowa, That so soon Seat of Goyas the place shall be selectecf, agreeably to the pro- emment to be
visions of the act to which this is a supplement, and ~~J1~, "Iowa
report thereof made to the Governor, and the con- Ity.
sent of the United States obtained, the commissioners shall proceed to layout a town, to be called
"Iowa City," on the piece of ground so selected,
upon such place as may be agreed upon by a majority of said commissioners; and after a plat of the
same shall have been recorded, the Governor shall,
by proclamation, direct a sale of lots in said town, to Sale of lots.
be under the direction of the commissioners above
named, the proceeds of which shall go into the Territorial Treasury, to be expended as may hereafter
be directed by law.
SEC. 2. Be it furtJuno enacted. That the acting com- Actlqcommissioner shall give bond to the United States in the missioner to
penal sum of forty thousand dollars, to be approved execute abond.
of by the Governor, for the faithfullerformance of
his duty, and said bond shall be file in the office of
the Secretary of the Territory.
SEC. 3. Be it further enacted, That the acting com- Account to be
missioner shall annually render, to the Legislative rendered anAssembly. a true account of all monies received and naally.
paid out by him.
59
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SEC. 4. Be it furtMr etUJCUd. That the Governor is
hereby authorized to apply to Congress for a donation of, or a pre-emption to, four sections of land on
which to locate the seat of government of the Territory of Iowa, and also to draw from the treasury of
'10,000 apthe United States the sum of twenty thousand dolproprlaled b, lars, appropriated by Congress to be expended in
CODireaa.
the erection of public buildings, and also such other
sum or sums of money as may hereafter be appropriated for like purposes, and the said Governor is
hereby required to pay the same to the acting commissioner, after he shall have given bond, as required
in the second section of this act.
CommlnloDSEC. 5. Be it JurtMr tmaCttJd. That Chauncey Swan,
en.
John Ronalds, and Robert Ralston, be and they are
hereby apfointed a board of commissioners to locate
the seat 0 government of the Territory of Iowa, and
to superintend the erection of public buildings.
ID c&leof va·
SEC. 6. BtJ it further enoot8tl. That if by death, recaDC,. Govern· signation, or any other cause, there shall be a vacancy
or 10appolDI. in said board of commissioners, it shall be the duty
of the Governor to appoint some person, from the
district where the vacancy occurred, to perform the
duties of such disqualified commissioner: Prooitkd,
Pro"lao.
however, That such appointment shall not extend
beyond the meeting of the next Legislative Assembly.
SEC. 7. Be it further e'liooted, That such parts of
the law, to which this is amendatory, as are contrary
to the provisions of this act, are hereby superseded.
ApPROVED, January 21,1839.

DouIIODOf
laDd, or preemplloD.

SECURITIES.
AN ACT CODCerniDIr debtor. aDd tbelr secarltla.
SEC.!. Be it enacted by
WbeD .ecurlt,
apprebeDllve
tbal principal
will become
Insolvent
&:c
• .

t/~

Council aM

H~

of

Repre88'ntativ88 of the Territtwy of /()UJ(J, That when

any person bound as security by bond, bill, note, or
otherwise for the payment of money, or ~erformance
f a contract,
'
. . 1
0
s h a 11 appre h en d t h at t e pnncll?a
debtor for whom he is bound, is likely to become 10solvent, or mi~rate from this Territory, without previously satisfylD~ or dischar~ing such debts due, demand, or obhgatlOn, so that It will become impossible, or difficult, for such security, after paying, satisfying, or discharging such debts due, or demand, to
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recover the value thereof from such principal, debtor

it shall be lawful for such security, if action shall
have accrued on any such contracts as aforesaid, to
require by notice, in writing, his creditor forthwith to
put the bond, bill, note. or other contracts by which
he is bound as aforesaid, in suit. who shall, within
twenty days, commence an action and proceed with
due diligence to judgment and execution thereon,
and if such creditor shall fail or neglect to proceed
as aforesaid, the said surety shall be discharged from
the performance of said contract.
SEC. 2. That the provisions of this act shall be ex- To whom protended to the heir, executor, or administrator of any "lllons of thll
deceased security against the creditor or his assignee,:ct ;hall exexecutor, or administrator, upon his compliance with en .
the first section of this act; but nothing herein con- Provlloaa to
tained shall be construed to extend to the offi ial public ollicerl.
bonds of public officers, guardians, executors. ad- luardlana. &:c.
ministrators, or bonds with collateral conditions.
SEC. 3_ That when any security, his heirs, execu-Securlt, to
tors, or administrators, pays or discharges the debt have judgment
or contract of hislrincipal, or part thereof, upon forl~be
t
judgments rendere against him, he shall h~ve jud.g- ~:d~:~tl. n.
ment to recover the value or amount so paid or diScharged, together with the interest and costs, upon
motion, in the court where such judgment may have
been rendered against such security, his heirs, executors, or administrators, of such principal debtor,
his heirs, executors, or administrators.
SEC. 4. That in case when there are two or more When prlncJsecurities to any bond, bill, note, or contract, and pal ob.llgorl beone or more of such sureties are subjected. by judg- co~e 10801ment of any court, to the payment of the debt or yen.
damage by default of the principal obligor. and
such obligor be insolvent so that the amount or
value thereof cannot be recovered of him, the court,
before whom such judgment may be rendered, shall,
upon motion of such surety or sureties, grant judgment that they recover against all and every other
.co-sureties, their heirs, executors, and administrators,
for their and each of their respective shares and proportions of the amount or value of such jUdgment
with damages and costs.
SEC. 5. That no surety, his heir, executor, or ad- Sureties lullerministrator, shall be suffered to confess, or suffer Iq judgment
judgment by default so as to distress his principal, b,default.
if such principal will enter himself defendant to
such suit, and tender to such surety, or his legal

·::7
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representatives aforesaid. good collateral security,
to be approved by the court before whom such suit
is depending.
Special ball of
SEC. A. That when the special bail of any judgment
judpen' debt· debtor shall be indemnified by the payment of such
or.
judgment, or part thereof, it shall be lawful for such
bail, his executor, administrator, or heir, to recover
the amount of such payment, with interest and costs,
upon motion in the same court where judgment was
rendered against such bail, or his legal representatives of the said debtor, his heirs, executors, or
administrators.
Notlcetobe
SEC. 7. That in all proceedings, by motion, under
elyen.
this act, ten days notice of such motion shall be
given to the person against whom such judgment is
to operate.
ApPROVED, December 25,1838.

SECURITIES.
AN ACT for the relief of securities of perSODS chareed with criminal
offences.

When iecarlties ma, surrender their
principal.

SEC. 1. Be it enact8d "by the Council and 1I00Ute of
Representatives ~f the Territory of lmoa, That in all
cases of surety for the appearance of persons charged
with criminal offences before any court, the security
or securities of such person may, at any time before
judgment is rendered upon the 8cire facias to show
cause why execution should not issue, seize and surrender their principal to the sheriff of the county
wherein the recognizance shall be taken; and it shall
be the duty of such sheriff, on such surrender, and
on the dehvery to him of a certified copy of the recognizance by which such security or securities are
bound, to take such person into custody, and by
writing acknowledge the surrender aforesaid, and
thereupon the said security or securities shall be acquitted and discharged of such recognizance.
ApPROVED, January 3, 1839.
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SHERIFFS.
AN ACT for tbe appointment and duties of Sberlffs.
SEC. 1. Be it 61Ulcted by the Oouncil and 1l01l.a6 oj
Representativ611 of the 'rerritory of /UIlJa, That there Sheriff In eacb
shall be appointed, and commissioned by the Gov- county. by
ernor, by and with the consent of the Legislative wbom appoint·
. d counties
.
f t h'IS ed
and com·
eounci'1'
, In eac h 0 f t h e orgamze
0
mls.loned.
Territory, a sheriff, who shall hold his office for the
term of two years, unless sooner removed, who shall,
previous to entering upon the duties of his office,
take an oath or affirmation to support the constitution of the United States, and, also, an oath, or Tenure. and
affirmation, faithfully to execute the duties of his oath. ofoftice.
office.
SEC. 2. Every sheriff, appointed and commissioned When bond•.
as aforesaid, on receiving notice of his commission, to be ,IYen. to
shall, within thirty days thereafter, enter into bonds, wbbom. and by
. d S tates, Wit
. h goo d an d su ffi'
. ed
w om appro.·
to t h e U nlte
clent security,
to be appointed by the judge of the district court of .
his county, at the term next after the dates of such
bond, in the penal sum of five thousand dollars, con- Penallum.
ditional for the faithful discharge of all the duties .~.ooo.
required, or to be required, of him by law, as sheriff, ~on:tlon of
and shall also, at the time of giving such bond, take on I.
and subscribe, before the clerk of the district court,
the several oaths required by law: Provided, That if Pro,llo. a. to
no district court be held Within the proper county, approylngbond
within thirty days after notice of such commission as In vacation.
aforesaid, the clerk may approve the bond and security aforesaid, which bond, in that case, shall be
good and valid, until the end of the next succeeding
district court.
SEC. 3. The oaths, so taken, and bond given as Fillnr. record.
aforesaid, shall be filed and recorded by the clerk of Ing and certl·
the district court, and the taking and subscribing of!ylng.herlff'1
the oaths, shall be certified by him on the back of::~'::.a~~
the commission, and a certified copy of such bond wbolD'perform.
under the seal of the district court shall be evidence ed.
in all courts in this Territory.
SEC."'. If any sheriff, appointed as aforesaid, shall Wben tbe of.
neglect, or refuse, to enter into bonds, and take the ficeofsberlff
oaths above subscribed, within the time above speci- shall bedeem·
fied, or if any bond approved by the clerk, as afore- ed vacant.
said, shall be disapproved by the judge of the district
court, and such sheriff shall not, during the term of
the court, procure such security as the judge shall
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approve, in all such cases the office shall be deemed
vacant.
Dutiea of .ber·
SEC. 5. It shall be the duty of every sheriff, when
Ill. aa regarda qualified as aforesaid, to execute, and return, all writs,
tbe execution. warrants, process, orders and decrees, of every de·
and returD. of
proce...
scri ption, that shall, or may be legally directed and
CODtemptol delivered to him, within the limits of his county,
CODrt.
under pain of contempt of court, under which warPeate. aDd
rant, writ, process, or decree may have issued, and
~::::y~f tbe for the service of such process, and for keeping of
the peace, such sheriff may call to his aid the power
of the county, when necessary.
Sberlll to rive
SEC. 6. Every sheriff, to whom any writ shall be
eertlfic:ate.ID delivered, in the county where it is to be executed,
wbatea.u.
shall, if required by the person delivering the same,
give to such person a certificate under his hand,
without taking anything therefor, wherein the names
of the parties and the day of delivering the writ shall
be mentioned.
Nerlec:t. or reSEC. 7. If any sheriff shall neglect, or refuse to pay
fu.al to pay
over any money col!ected by virtue of any executIOn,
overmoDey,
or process, to any person entitled to receive the same,
ac.
or shall wilfully neglect his duties, to the prejudice,
or injury, of any person, such person may, in the
court where the bond of such sheriff is filed, and reHow redrea corded, prosecute the bond of such sheriff, and the
may be obtain· same proceedings shall be had thereon, as in other
ed.ID IUcb ca· cases of bonds for the performance of covenants, and
sea.
after judgment had, any person injured and who
would be entitled to sue on said bond, may obtain
a writ of inquiry of damages, on such judgment, and
in every case where damages shall be assessed, execution shall be issued for the amount of such damages, and costs, and collected, for the use of the injured party, or upon the failure of any sheriff, after
demand made to ray over any money by him collected, by virtue 0 any execution, or process whatever, to any person entitled to receive the same, such
Damare. and person may proceed against the sheriff in a sumcoata.
mary way, before the district court, by motion, upon
giving to such officer three days' notice of the application, and recover the amount so neglected to be paid,
with twenty per cent. damages thereof, for such deProviso.
tention, and shall have execution therefor: PI'fIV"id«l,
That in all such cases, if the sheriff shall pay, or
satisfy, the amount claimed by the party prosecuting, with costs, under the direction of the court before final judgment, or in any subsequent prosecution
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before inquest found, all further proceedings on such
bond or judgment shall be stayeCl by the court.
SEC. 8. If any sheriff shall fail to settle with, and Sheriff'. aettlepay over, to the board of county commissioners, ac- ment witb
cording to law, any monev which he m;IY have col- co.unit' com. d , b e 1onglng
( to suc h county, It
. s h a 11 miss oners.
Iected ,or receive
be lawful for the board of county commissioners of
such county, to proceed a&,ainst such sheriff in a summary way before the distnct court, by motion, upon
giving such sheriff three days' notice of such application, and recover the amount due such county, Summar, prowith twenty per cent. damages thereon, for such ceedlugl, in
neglect, and sball have execution therefor, or may lUI cbtlcuelf: and
..
for eee
ono r..
·
procee d against
suc h s h·ff
en ,an d h'IS securities,
medi...
such delinquency, upon his bond of office.
SEC. 9. I t shall be the duty of each and every Annualsettl..
sheriff, in this Territory, to make a settlement with meat In April,
the board of county commissioners of his county, for for tallel, ac.
the taxes, and moneys by him, collected, or due the
county, at the April term of such board, annually,
and as often thereafter as he shall be required by
the board of commissioners.
SEC. 10. The several sheriffs shall be conservators Dutiea of Iberof the peace, in their respective counties, and to 111a,In preHnkeep• the same,
by causing
all offenders a~ainst the an
lugdtbhelpeace.
••
•••
t erpowlaw, In then Views, or Within then knowle ge, to en- era berein
ter into recognizance, with sufficient sureties for
.
keeping the peace, and appearing at the next term of
the district court of the proper county, and to commit, in case of refusal, and return said recognizance,
certified to the said court; and it shall also be the
duty of all sheriffs to suppress all riots, routs, affrays,
fightings, and all crimes and breaches of the peace,
and to do and perform all such other duties as are,
or may be, required of them by law.
.
SEC. 11. I t shall be the duty of the sheriff of each Sherlffl to atcounty to attend all district courts, probate courts, tend courts,
and boards of county commissioners, in his county, and bave
at the terms and sessions of such courts, or boards, ~~~:~e ~:~:i~t
and he shall have the care and custody of the court
' J.
house, and jail, and shall appoint a keeper of the
jail, for whom he shall answer.
SEC. 12. No sheriff, or other officers, by color of Peaaltl.. for
their office shall directly, or indirectly, ask, demand, takln, unlawor receive, for any services, or acts to be by them ful fees.
performed, in pursuance of any duty of their office,
any greater, or more fees, than are allowed by law,
on pain of forfeiting, for such offence, to the party
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aggrieved, his treble damages, together with costs of
suit; and also the sum of two hundred and fifty dollars, the one moiety to the county wherein the
sheriff, or officers, shall reside, and the other moiety
to the party who shall sue for the same, to be recov.ered with costs of suit, in any court of record, having cognizance thereof, by action of debt
Sherlffanotto
SEC. 13. No sheriff shall become the purchaser,
purcbue at
nor procure any person to become the purchaser, for
tbelrownaalea. him, of any property, real or personal, by him exposed to sale, by virtue of any execution, or other
process, and all such purchases made by any sheriff,
or by any other person, in his behalf, shall be absolutely null and void.
SEC. 14. The sheriff of each county in this TerriSberlff, may
appoint depu- tory may, as soon as may be, after he has taken
ties, in wbat upon himself the office, by writing under his hand
manner, &c.
and seal, make some proper person deputy sheriff
Vacuclea.
of the same county, who shall also be his deputy
during the pleasure of the said sheriff, and as often
as such deputy sheriff shall die, or be removed from
his office, or move out of the county, or become incapable of executing the duties of his office, another
shall be appointed in his place, in manner aforesaid,
Wbererecord. and every such deputation, or appointment, shall be
ed.
recorded in the office of the clerk of the district
Deatb oflber· court of the p'roper county; and in case of the death
Iff,uddutlea of the sheriff of any county, the deputy sheriff
01 deputies.
of the county shall, in all things, execute the office
of sheriff of the same county, in the name of the deceased sheriff, until another shall be appointed and
commissioned, and shall take uPQn himself the said
office, and the faults and misfeasances, in office, of
such deputy sheriff in the mean time, as well as before, shall be adjudged a breach of the condition of
the bond and security given by the sheriff who appointed him; and in case there shall be no such
deputy sheriff of any county, at the time of the death
Wben coroners of the sheriff of such county, or if such deputy sherto act 8a ab~r- iff shall die, or remove out of the county, or become
lIB.
and tbelr incapable of executing the office before another
powere ud
•
•
dutlea.
sheriff of the same county shall be appolOted, and
commissioned, and have taken upon himself the said
office, then, and in every such case, the coroner of
such county shall, in all things, execute the office of
sheriff of the same county, until a sheriff thereof
shall be appointed and commissioned, and shall take
Proviso, .. to upon himself the said office: Pl'mJided, That nothing
bow.ud by
wbom, recoyerable.
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in this act contained shall be so construed as to pre- a-oral and
vent any sheriff from appointing so many deputies ::~~I doputa·
as he may deem proper, and further, that no person
deputed to do a particular act only, shall be required
to take the oath, or affirmation, to be taken by the
deputies of sheriffs.
SEC; 15. Whenever the office of any sheriff shall Expiration of
have expired. it shall be lawful for the same person, Iherif!'soflice,
whether re-appointed or not, and his deputy, or dep- and bls powers
.
.
' 0 f s h en'ff, and duties. &c.
uttes,
to contmue
to per form aIIt he d
utles
until his successor shall be commissioned and quali·
fied as hereinbefore directed, and whenever any
sheriff shall go out of office, and his successor in
office shall be qualified as aloresaid, the clerk of the
district court shall issue a notice in writing stating New sberiff.
that - - - - has been appointed sheriff, and is qual_notice bereof.
ified according to law, wtlich notice shall be served
by the new sheriff, and the former sheriff shall, thereupon, transfer and deliver to the new sheriff all the Transfer of pa·
writs, process, and papers belonging to his office, ex· ~era.prI80ners,
cept as hereinafter excepted
&c ..forand
. . ' and .also the possession Jail.
receipt
tbo
of the court house. and Jail of hiS county, and shall same.
take from the new shenff, a receipt specifying the
papers so delivered over, and the prisoners in custody, if any, which receipt shall be sufficient indemnity to the person taking the same.
SEC. 16. Every sheriff, going out of office, at the Executions. fee
expiration of his term, and having any writ of fieri bills. tax IIStl,
he may have levied 'but
&c..retained
when to
'"#acia8 or fee bill , which
,.
bnot
e
collected, or any tax list, uncollected. shall be and
.
is hereby authorized to proceed on and collect such
execution, fee bill, or tax list, in the same manner
as if his office had not expired.
SEC. 17. Sheriffs, and Jailors, shall receive from Duty of sheriffa
any constable, or other officer, without taking any- and jailors. In
thing therefor, and safely keep in prison, all felons recard : prlindicted, or taken in the tact. who shall be taken by loners, c.
any constable, or other officer, and shall not, of their
own authority, let out of prison any person in their
custody, by virtue of any process, for any felony, or
upon any condemnation. or committed by special
order, of any court, or justices. upon pain of being
punished by fine and imprisonment, and to answer Penalties.
the damages of the party aggrieved, if any be thereby a~grieved.
SEC. 18. It shall not be lawful for any sheriff, or Male and fejailor, to confine mille and female prisoners, who are, male prJsonere,
or shall be imprisoned, except husband and wife. in to be kept In
60
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leparate rooms any jail in this Territory, in the same prison room~
and in case any sheriff. or jailor, shall offend in the
premises, he shall be deemed guilty of a misdePeDalt,.
meanor, and upon conviction thereof, shall be fined
at the discretion of the court, before whom such
conviction shall be had.
What shan be SEC. 19. All prisoners who shall be committed to
deemed an es- any prison, shall be actually detained within such~
cape.
until they shall be from thence discharged, by due
course of law, and if at any time the kee~er of any
prison permit, or suffer any prisoner committed to
his custody to go, or to be at large. out of hi .. prison.
except by virtue of some writ of ItoJJetu oorpw. or
otherwise, agreeably to law, every such gomg or
being out of prison, shall be adjudged. and is hereby
declared, an escape.
PeDlltles, on
SEC. 20. If any sheriff, or lny keeper of any prison.
conylction for shall take any sum of money, reward. or gratuity
elcapes.
whatsoever, or any security for the same. to procure,
assist, connive at, or permit any escape of any person in his custody, and shall be thereof lawfully
convicted, every such sheriff, or keeper. shall, for
every such offence, forfeit the sum of two hundred
and ninety dollars, and liable to all the pains and
penalties of perjury, and be forever after incapable
of executing the said office.
Daties of sher- SEC. 21. That whenever the commissioners of any
Iff., aa to jails. county in this Territory, shall neglect or refuse to
and proyldln!' provide a sufficient jail for the confinement of prisfor
the BeCU,.t, oners, or were
h
of prisoner..
t h ey s h a II f'l
at to d'Irect t h e necessary
measures for the preservation of the prisoners, when
confined in jail, then and in that case, it shall be the
duty of the sheriff. ancl he is hereby authorized, witb
the approbation ot the judge ot the di~trict court, to
employ such means for the safe keeping of all prisoners committed to his custody, either by repairs to
the jails, or by confinement in some secure place
Health of prl.· within his county, and also, in his discretion, to prooners.
vide for the health of the prisoners, as aforesaid.
ApPROVED, January 21, 1839.
SHERIFFS,
AN ACT provldinc for tbe relief of tbe Iheriffs of Lee aad Scott counties•
. SEC. 1. Be it e'lVu)f.t;d by the Oouncil and 1l0UM 0/
Furtber time RepreRentativ68 oj' the TerritO'ry of Iowa. That ~rax
allowed for ton W. Gillock, sheriff of Lee county, and Frazer
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W'i lson, sheriff of Scott county, be and they are fiDal
l blebttleDlfIDt
·
h ere b y a 11 owed f urt h er time
untl'1 t h e A'I
prl term 0 f w t t e court.
the board of the county commissioners' court, for
the year eighteen hundred and thirty-nine, to make
their delinquent returns and final settlement with
the said court for the year 1838.
ApPROVED, January 28,1889.

SHERIFFS.
AN ACT for tbe relief of tbe Iberlfl of Cedar county.

S

Y.C.

I. Be it

67UlCted

by tM Cuuncil and

HOUBe

of

Repr(J8entati'V68 of tM 1err-iWry of jOUJa, That the T.lIes for 1888,
taxes now remaining due and unpaid on any per- to becollecled
son al property. in the county of Cedar, for the bef~re Oct.
year A. D. 188~, shall be collected and returns there- Dell .
of made on or before the first day of October, 1889.
S HC. 2. I t shall be the duty of the sheriff to pro- Duty of sheriff.
ceed to collect the same, and make returns thereof
before the time specified in the foregoing section.
ApPROVED, January 23,1839.

SHERIFFS.
proylde for tbe compeDlation of sherlffl of tbe dltferent counties ot this Territory. for orderinr elections aDd POstlDI up noticel.

AN ACT 10

SEC. 1. B6 it enacted by tM Council and House qf
Represen.uztiv68 of' tM Territory of IOUJ(t, That there Sums to be

shall be paid out of any monies that have been, or paid to the
may hereafter be appropriated by Congress for sberlffs of the
.
. ' . ....er.l COIlDdefraytng the expenses of the present Legislative tiel.
Assembly:
To James Cameron, sheriff of Des Moines county, Des MolDes.
one hundred dollars.
To James Davis, sheriff of Muscatine county, fifty Muscatine.
dollars.
To George W. Cummmins, sheriff of Du Buque Du Buque.
county, fifty dollars.
To Frazer Wilson, sheriff of Scott county, fifty Scott.
dollars.
To Joshua Owens, sheriff of Lee county, fifty dol-!M.

lars.
To Andrew Kennedy, sheriff of Henry county, HeDry.
fifty dollars.
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Van Baren.
Loalsa.
JacDon.
Cedar.
Clayton.
Jobn.on.

To Henry Heffleman, sheriff of Van Buren county.
fifty dollars.
To Martin Harless, sheriff of Louisa county, fifty
dollars.
To William A. Warren, sheriff of Jackson county.
fifty dollars.
To J. W. Tallman, sheriff of Cedar county, fifty
dollars.
To. J. B. Griffith, sheriff of Clayton county, fifty
dollars.
To Samuel C. Trowbridge, sheriff of Johnson
county, twenty-five dollars.
ApPROVED, J anuary ~5, lSa9.

STEAM BOATS.
AN ACT to pre,ent dlsuter. on steam bokts. navigating tbe watera withi.
tbe jurisdiction of the Territory of Iowa.
SEC. 1. Be it enacted by the Council and HoUlle 0;
Duties 01 m••· Repr68lmtativ68 of the Territory l?t'Iowa. That it shall
ter•. as regards be the duty of the owners, of steam boats, navigating
officer•. crew. on the rivers and lakes within the jurisdiction of this
bollera.&:c.
enclne. T
'
t 0 h ave a compe t en t master,.o ffi cers, an d
tackle,
erntory,
crew on board, and to have a substantial and sufficient engine, boiler, or boilers, and to have the same,
at all times, in good and safe order and condition,
and have the vessel supplied with all necessary boats,
tackle and furniture, and in every respect sea worthy.
SEC. 2. In ascending and descending navigation,
Boat•.••cend·
Inr and de·
the said boats shall conform to the following regu·
.cendllll". bow lations: The descending boat shall keep the shore.
rerulated. In or bar, she may be on, until the ascending boat
pu.11II" eacb
passes, and, when both boats are running, the de·
otber.
scending boat shall keep the middle of the channel,
or in the deepest water, and, in all cases, when it is
practicable, leave room for the ascending boat to
pass on either side.
Boats paullll"
SF-C. 3. When two boats meet in a contracted part
in narrow cban· of the river, or in any narrow, or intricate channel,
nels. and In the both boats shall stop their engines, or work them
~!~ bow mao very slow, until they pass each other, and in the night
.
time the descending boat shall not take any of the
small chutes, but shall keep the main channel, in
order to avoid the ascending boats.
Daty01 pa••en· SEC. 4. It shall be the duty of the masters. and
pra,ln the officers of all steam boats. to keep their vessels, at
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all times, well and steady trimmed, and particularly obaerYaDC. of
in coming to and departing from shore, and for that rales.
purpose the passengers and all others on board the
boat shall strictly obey the directions of the master,
or officers on watch, and keep the place, or position,
they may be directed, and under such pecuniary fine,
or penalties, as the rules and regulations of the boat,
in that behalf, shall impose, which rules and regula- Ral•• kept up.
tions shall be constantly kept up, in at least five conspicuous and different parts of the boat.
SEC. 5. The master, and owners, shall be severally R.aponslbllland jointly responsible for all damages which any ties of master.
person may sustain by the neglect, or refusal to com- and ownera.
ply with the requisitions of the foregoing section.
SEC. 6. If any loss of life shall ensue, from any Losa of life
neglect, or refusal on part of the officers, the officers from nerllon watch and conductmg the boat at the time, shall geDce. &c.
be deemed guilty of the crime of manslaughter, and
upon conviction thereof, shall be punished accord- PeDalt,.
ingly_
SEC. 7. I t shall not be lawful for steam boats to run Racing prohlbraces, for the trial of speed, or for any other purpose,lted. and acand the owner and officers, severally and jomtly, couDtablllt,
shall be liable and responsible for all damages which tbuslncurred.
anyone may sustain, from any accident, or casualty,
which may happen during said race.
SEC. 8. And, moreover, in case of loss of life, or Lo.a of life. oclives in consequence of said racing, the master of the caslODed b,
boat, or person, or persons, having command thereof raciDfi aD~
for the tIme being, shall be deemed guilty of a high ::;~~:u:e:recrime and misdemeanor, and, on conviction thereof,
.
shall be fined in a sum not exceeding five thousand
dollars, nor less than five hundred dollars, or imprisoned for any time not exceeding ten years.
SEC. 9. That, in landing passengers from steam Landing of
boats, the master shall cause the vessel to be brought passengers,
to shore, whenever practicable and convenient and duties 01
. IIy when fema I es, or c h'ld
an d especla
I ren, are to be'ateam
master.boat
berelD
landed; and whenever impracticable, or decidedly
.
inconvenient so to do, may land the passengers in
good, sufficient, and comfortable boats, to be at all
times kept for that purpose, and managed by a sufficient number of civil, competent and careful men,
and during the time of disembarking from the steam
boat, into the small boat, and of leaving the vessel,
the engine shall be stopped, and the speed of the
vessel checked.
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SEC. 10. Any neglect or refusal to comply with
any of the requirements of the preceding sectioD,
shall subject the owners and masters of the boat to
the payment of all damages that may result to any
person, or persons, from such neglect, or refusal; and,
In the event of loss of life thereby, the master or
officer, in command of the boat for the time being,
shall be deemed guilty of a hi~h misdemeanor, and
be punished as is provided for In the eighth section
of this act.
Gunpowder u
SEC. 11. It shall be the duty of the master, and
frelr bt • how
officers, of any steam boat carrying gunpowder, as
band whedre tO d freight, to store the same in the safest part of the
e store .. an vesse I ,an d separate an d apart f rom artlc
. Ies I'la bl e to
spontaneous combustion, and where, in discharging
the cargo, it will not be necessary to carry any
lighted lamp, torch, or candle, and the master and
officers failing to comply with the provisions of this
penalti. for section, shall forfeit one hundred dollars each, for
1lerlect. or fall- every time the same shall be so neglected, which may
ure to comply be recovered by action of debt, the one-half to the
berewltb.
person who shall sue for the same, and the other half
to the use of the county, and shall, moreover, be liable
for all damages which may happen to any person by
reason of such neglect or failure.
SEC. 12. It shall not be lawful for any person, or
Daty of pas1Ielll'erl, and
persons, to put, or keel? any gun powder on any steam
otbera.u to
boat, without first giving the master, or officers,
!runpDwder on
notice thereof, and any person or persons, so offendsteamboats.
ing, shall be liable to pay the sum of one hundred
dollars, to and for the use of any person who may sue
for the same, in an action of debt, before any court
Penalty and
having jurisdiction thereof, and, moreover, the perdamaees.
son or persons so offending, shall be liable for all
damages, which may hal?pen to any person thereby
Tbls act to be
SEC. 13. Copies of thIS act shall be printed, and
printed and
put Up in frames, and kept publicly placed in the
putup in steam cabin, and steerage of each steam boat, navigating the
boats.
rivers or lakes within the jurisdiction of this Territory,
Penalty for ne- and a failure to comply with these provisions, shall
!rlectlng tbis subject the master and owners to a penalty of one
nqulrement. hundred dollars for each day the same shall be
omitted, to be recovered in an action of debt, before
any tribunal having jurisdiction thereof, one-half to
the use of the county in which the suit shall be
brough t; and the other to the use of the person, who
may sue for the same.

Peoaltles for
• violation of
tbe precedllll'
Rctlon.
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SEC. 14. Any complaint, suit, or indictment, under WberulIlt
this act, may be commenced, found and maintained ma, be brought
in any county along, or through which said steam underthlsact.
boat, on her trip, usually passes.
.
SEC. 15. This act to take effect from and after its Wben to tate
passage.
effect.
ApPROVEJl, January 4, 1839.

COUNTY SURVEYORS.
AN ACT definlq tbe dotles of coont, surve,ors.
SEC. 1. B~ it (macted by tM O(¥Unail an.d J/mUle ~f
Representati1v88 of eh. Territoryof Iowa, That there Coont, Sorshall be elected, in each county in this Territory, at ve,ors to be
the first general election, one county surveyor, and it elect~d. com..
h missloned. and
5 h a II b e th e d uty 0 f t he Governor t 0 commIssIon suc continoe in ofperson, so elected, who shall continue in office two fice two ,ears.
years from the time of his election: Pf'fnJided, That Ablence from
an absence from the county six months, at anyone tbe coont,.
time, shall be considered sufficient cause to declare
the office vacant, unless the surveyor's family continue to reside in the county.
SEC. 2. Each and every surveyor shall, previous to Oatb. and b,
entering on the duties of his office, take an oath, that wbom it ma,
he will faithfully and impartially discharge the duties be administerof his office, to the best of his skill and judgment, t!d.
without favor or affection, which oath may be administered by any judge or justice of the peace, in the
county, and shall be endorsed on his commission.
SEC. 3. Each and every county surveyor may ap- Appointment
point one or more deputies, who shall take an oath, of depotlel.
similar to the one taken by the surveyor himself, and
the surveyor shall be responsible for the official acts
of his deputy.
SEC. 4. It shall be the duty of the said county sur- Duty of Sorveyor to make all surveys, within the bounds of his ve,or.
county, that he may be called on to make, either by
himself, or deputy, properly authorized by him, and
competent to perform the same, within a reasonable
time after application is made to him.
SEC. 5. All chain men necessary shall be employed Cbainmen to
by the person wanting surveying done:-They shall besworn.
be good and disinterested persons, to be approved
of by the surveyor, and they shall be sworn by the
surveyor to measure justly and exactly to the best
of their knowledge.
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SEC. 6. It shall be the duty of county surveyors.
previous to making any survey under the authority
of this act, to furnish themselves with the field notes
of the original survey. of the lands that they may be
called on to survey, and all surveys, made by a county
surveyor. shall be made according to the original
Special dlrec- survey. For the purpose of perpetuating every surtloaL
vey, the surveyor shall be required to establish his
corners, by taking bearing trees. and noting particularly their course and distance. and where there are
no trees within a reasonable distance. the surveyor
shall perpetuate his corners by erecting mounds:
Provided. I n all cases, where it shall be practicable.
the surveyor shall require the person having the survey made, to furnish suitable stone, which stone
shall be permanently placed at each corner in the
Cop, of orill- ground_ The surveyor shall furnish the proprietor
aal field aote. of every tract of land with a copy of the original
for proprietor. field notes of every tract of land he may survey. It
shall also be the duty of the county surveyor to furnish himself with a well bound book. in which he
Record. & what shall carefully and legibly record and note down
It shall coatala. every survey made by him, giving the name of the
person the survey of whose land is so recorded, and
describing, as near as practicable, the metes and
bounds of the lands, and noting the date on which
the survey was made, and such record shall be subSubject to la- ject to the inspection of every person who may be
apectioa.
interested in the same, and a certified copy thereof.
Certified copy under the hand of the surveyor, shall be admitted as
to beprimafa- pnmajaeie evidence in any court of record in this
cH evideace. Territory.
Official record
SKC. 7. It shall be the duty of every county surto beglYea up veyor, or other person having the official record of
to SlIcce8sor. such surveyor in his possession. to deliver it up to his
successor when demanded; and every person having possession aforesaid, refusing the same. when
Peaalty for re- demanded, shall forfeit and pay one dollar for every
fllilag to do 10. day he may detain it after demand. to be recovered
by any person who may sue for the same before any
justice of the peace of the proper county. one-half
to the person suing, and the other half to the use of
the county.
SRC. 8. No act or record. by any sun'eyor, or his
Record Dot
coaclu.i.,e.
deputy, as aforesaid, shall be conclusive, but may be
Ma, be rereviewed by any competent tribunal, in any case
viewed.
where the correctness thereof may be disputed.
Su"e,sto be
made accordlag 10 the orlIrlall III",e,.
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SEC 9 The county surveyors, respectively, shall COlDpematiOD.
be entitled to such compensation, from each person,
to whom they have rendered their services, as surveyors, as may be, or now is, allowed by law.
ApPROVED, December 25, 1838.

TERRITORIAL TREASURER.
to provide for tbeappolDtlDeDt 01 a Territorial Treasarer, aDd d..
finlq his dutin.
SEC. 1. Be it ~ by the Oouncit and 1I0UII6 of
RepreBentati'Vell of" the Territory of [mM, That there Territorial
shall be appointed, by the Governor of the Territory, treuarer, b,
by and WIth the adVIce and consent of the Council, wbolD appolDt·
a Territorial Treasurer, who shall hold .his office for ~:..:~ lor bow
the term of three years, and shall, prevIous to entering upon the duties of his office, give bond to the BODd ud aeeDUnited States in the sum of five thousand dollars,rltln,iDwbat
with three or more sufficient securities, to be ap- laID, b~bO,:
proved of by the Secretary of the Territory, condi- :::~~t~OD' u
tioned for the faithful discharge of the duties of his
.
office, and shall, also, take an oath in the following Trealurer'a
form. before one of the judges of the supreme court: oatb.
.. I. A. B., do solemnly swear (or affirm.) that I will
faithfully, and honestly, execute the duties appertaining to the office of Treasurer of the Territory of
Iowa: I will not, on any occasion, or pretence, apply. otherwise than according to law. any moneys,
securities, or effects. which shall come into my hands,
belonging to the Territory, or to the United States
of America."
SEC. 2. The Treasurer shall receive all monies, be- Wbat 1D0De,I
longing to the Territory. that may be raised by tax- buball reeei ...
ation, or otherwise, and shall procure suitable books, Hia boob,alc.In w h'IC h he s h a 11 enter an account 0 f h'IS receIpts
.
reee pts
an d coaDts
aDddl~bDfS"
disbursements,
lDeotl.
SEC. 3. The Treasurer shall, in no case, pay money ProbibltloD.
out of the treasury. but according to law, and shall
annually report. to the Legislative Assembly, a true Anoual report,
account of his receipts and disbursements, with theudYOUchen.
necessary vouchers for the same, and shall deliver
to his successor in office, all books, moneys, accounts, TraDlferoflDGo
or other property, belonging to the Territory, so De" ac:., to hi'
Soon as his successor shall become qualified.
la_r.
SEC. 4. The Treasurer shall receive for his services, COlDpeIlIatioD.
such sum as may hereafter be allowed him by law.
ApPROVED, January 2 - 1 , 1 8 3 9 . , -

AN ACT

61
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TOWN PLATS.
AN ACT to proylde for tbe recording of Town Plata.
SEC. 1. Be it macted by tM O~ 0Md Hou.ae of
By wbom anJ Represent,ati'1J68 of tM Territory of ifYllJa, That when
town. or addl- any county commissioners, or other person or pertlnn tbereto. sons, wish to layout a town in this Territory. or an
may be laid out addition, or subdivision of out-lots, said commissioners, or other pefson or persons, shall cause the
same to be surveyed, and a plat, or map, thereof
made. by the county surveyor, if any there be in the
county in which said town, or addition, is situated.
By wbom lur- but if there be no county surveyor in the county,
YeJed.and
then, in that case, by the county surveyor, of an adwbat sball be jacent county, which plat, or map, shall particularly
let fortb In tbe describe and set forth all the streets alleys commap or plat
'
,
"
.
mons, or public grounds, and all in and out-lots, or
fractional lots, by him surveyed within, adjoining, or
adjacent to said town, giving the width, courses,
boundaries, and extent, of all such streets and alleys.
In-lot•. bow
SEC. 2. All the in-lots, intended for sale, shall be
numbered. &:c. numbered, in progressive numbers, or by the squares,
in which they are situated, and their precise length,
Out-loti. their and width, shall be stated, on said plat or map_ Outsize. number.&: lots shall not exceed ten acres, and shall, in like
boundaries. manner, be surveyed and numbered, and their precise length and breadth stated on the plat, or map,
together with any streets, alleys, or roads, which
shall divide, or border, on the same.
Cornerl. mark- SEC. 3. The county commissioners, proprietor, or
edt how and proprietors of the town, addition, or subdivision of
under whOle
dlrectloo;
and out-lots, by themselves, or agents, shall, at the time
to be delima- of surveying and laying the same, plant and fix, at a
ted on plat. corner of the public ground, or at a corner of a public lot, if any there be, and if there be none. then at
the corner of some one of the in-lots, in the town,
and at the corner of each out-lot, a good and sufficient stone, of such size and dimensions, and in such
manner, as the surveyors shall direct, for a comer
from which to make future surveys, and the point.
or points, where the same may be found, shall be
designated on the plat, or map.
Town plats. to SEC. 4. The plat, or map, after having been combe certified. ac- pleted, shall be certified by the surveyor, and tM
tD:wl~~ county commissioners, and every other person, or
aD reco . persons, whose duty it shall be to comply with the
foregoing requisitions, shall, at, or before. the time
of offering such plat. or map, for record, acknowl-
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edge the same. before any person authorized to take
the same. a certificate of such acknowledgment shall,
by the officer taking the same, be endorsed on the
plat, or map. which certificate ot the survey and acknowledgment, shall also be recorded, and form a
part of the record,
SEC, 5, When the plat, or map, shall have been Donatlonl. or
made out, and certified, acknowledged and recorded, grants,madeon
a ... required by this act, every donation, or grant, to plats. or map•.
1 or 10
'd'IVI'd ua1s, re I"IglOUS oftownl.and
' or any ID
. d·IVI'd ua,
t h e pu bl IC,
the hlndlng ef.
society, or societies, or to any corporation, or bodies feet thereof.
politic, marked, or noted, as such, on said map, or
plat, shall be deemed in law, and in equity, a sufficient conveyance, to vest the fee simple of all such
parcel, or parcels of land, as are therein expressed,
and shall be considered, to all intents and purposes,
a general warranty a~ainst such donor, or donors,
grantee or grantees, for his, her, or their use, for the
uses and purposes therein named, expressed, and intended to be, for the streets, alleys, ways, commons,
or other public uses, in any town, or city, or addition thereto, shall be held, in the corporate name
thereof. in trust to, and for, the uses, and purposes,
set forth, expressed or intended.
SEC. 6. If the county, in which said town, or addi-ToWDI.lnuntion, is situated, shall not be organized, then, and in organized
that case , the plat, or map , shall be recorded
in the coontlel.
where
.
to be recorded.
recorder's office of that county to which the county,
in which said town is situated, shall, at the time, be
attached for judicial purposes.
SEC. 7. If any county commissioners, or other per- Forfeiture for
son or persons, whose duty it is to comply with the violatlJ1lr tbls
requisitions of this act, shall neglect, or refuse, so to act.
do, he, or they, shall forfeit and pay the sum of one
hundred dollars, for each and every month, he, she,
or they, shall delay a compliance.
SEC. 8. If any county commissioner, or other per- Additional forson, or persons, shall dispose of, offer for sale, or feltoree. al to
lease , for any time " any out or in-lots , in any town ' a
tbelprematore
flt
.or addition to any town, or city, or any part thereof, leo 0'.
which shall, hereafter be laid out, until all the foregoing requisitions of this act shall have been complied with, every person so offending, shall forfeit
and pay twenty-five dollars, for each and every lot,
or part of a lot, sold or disposed of, leased, or offered
for sale.
SEC. 9. The county surveyor, who shall survey, lay Compensation
out, and plat, any town, or addition, shall receive of coonty lor.
veyorl.
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such compensation as is prescribed by an act defining the duties and compensation of county surveyors.
Saltl for forSEC. 10. All forfeitures, and liabilities, which may
feltar.l. Ikc.. be incurred, or arise. under this act, shall be proser~:'::~:; cuted for, and recovered in, the name o~ the county
from trealarer. treasurer, and any officer or officers, paYlnf over any
wltb wbom iii- money to the said treasurer, under any 0 the proIII.
visions of this act, shall take his receipt therefor,
and forthwith file the said receipt, with the clerk of
the board of county commissioners, and the said
clerk shall charge the amount of said receipt, in account against said treasurer, on the books of the
county commissioners.
ApPROVED, January 25, 1839.

:::

VAGRANTS.
AN ACT cODcerDlq Vacrantl.

Wbo ma, lie
deemed and
cODllderedal
Yqrantl.

SEC. 1. Be it enacted by the COll,neil and HfJ'U# of
Repre8mta1.i'1Je8 of tM Territury of Iowa. That every'

herson, who does, or is suspected to, jet his liveh'
d every abl e b0 d'Ie person, wh 0
00dyb
gamln~, an
is found loitenng, and wandering about, and not
having wherewithall to maintain himself, by some
visible property, and who doth not betake himself to
labor, or some honest calling, to procure a livelihood,
and all persons who may become chargeable to the
county, and all other idle, vagrants, dissolute persons,
rambling about, without any visible means of subsistence, shall be deemed, and considered, as va~rants.
Proc:eedlnp
SEC. 2. When any such person is found, In any
aralDlt ncounty, any justice of the peace shall, from informalrI'anta. before
tion, or from his own knowledge, issue his warrant
jastlc.. of tbe
to the sheriff, or constable, to bring such person bepeace.
fore him, and if, upon examination, it shall appear
to such justice, that he comes within the descnption
of vagrants, agreeably to this act, he shall commit
him to the jail of the county, until the next district
court, unless he enters into bond. payable to the
county treasurer, in the sum of fifty dollars, with
sufficient security, or securities, to be adjudged of
by the justice, for his appearance before the said
III the dlltrlct court, and to abide the determination thereof; if,
coart.wb.retbe upon examination, it appears to the said court, that
~t I. a such person is within the description, and is a minor,
maaur.
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they shall direct the sheriff to bind him to some per- Ma, be bound,
son of useful trade, or occupation, until he shall or bired out.
arrive at the age of twenty-one years, the said court
shall direct the sheriff to hire him out for any term
not exceeding nine months: Prov~, however, That
if such person have a wife, or family, within the Ter- Married .aritory, he shall be set at liberty, upon his enteringBl"anla. aDd
into bond, with approved security, p'ayable to the tbelr bond 10
return bome.
county treasurer, to return to h ·IS WI f e an d fami·1 y, &c.
and follow some useful employment for their main·
tainance and support.
SEC. 3. The money, arising from the hire of any Vacranl'. blre,
vagrant, shall be applied, by the court, towards the bow disposed
payment of his debts; but if he shall not be indebted, of.
or owe to the amount of his hire, the same, or the
balance thereof, shall be paid to such vagrant. at the
time his or their service expires, unless he shall have
a wife, or children, in which event it shall be applied
to their use; when any vagrant shall have entered
into a bond and security, as last mentioned to the
county treasurer, and the penalty thereof shall become forfeited, the court shall direct an execution Forfellure of
to issue thereupon, having first given ten days' notice 'RBI"dani'. bond,
. b y BClre
. ,,acta..~
. . t h at suc h exe- an proceedto ~h e p~rt~, or part!es,
Iogs acalnst bl.
cutJon Will Issue agatnst the goods and chattels,lands securllies.
and tenements of such security, the sheriff shall
make distress and collect the amount as on other executions, and the money arising therefrom, shall be Mone, bow apo
applied toward lessening the county tax.
plied.
SEC.~. All the justices of the peace, within their Dulles of all
respective districts, shall see that this act is executed, jUlticel of Ibe
and all the sheriffs, and constables, within the sev- peace, sberlffl,
. s h aII give
. tn
. f
·
··
CODltablel and..
era I counties,
ormation,
to suc hJustJCeS'lfI"aDdlurorl
of all vagrants that may be, within their knowledge, to valfl"aDts,'or
in their respective districts, and grand jurors, em- perlODISUlpecployed for any county, shall make presentment of ted of valfl"anall such persons, withtn the county, as they may sus- c,.
pect to l:ie vagrants, agreeably to this act, and, upon
such presentment, the court shall direct some justice
of the peace to issue his warrant, to bring such suspected persons before him, and, if upon examination,
It appears, that they come within the description of
vagrants, the same steps shall be taken against them,
as heretofore directed to be taken against vagrants.
ApPROVED, January 24, 18:39.
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VENDERS OF PROVISIONS. &c.
AN ACT 10 punish the venders of unwboleaome liquors and provlaiou.

SEC. 1. Be it enacted by tM Co1tncil and HmlM of
Penalties In· Repre8entativ~ qf'tM Territury of IOll·a. That if any
curred b:r a vi- butcher or other person shall sell. offer. or expose to
olatlonoflhla sale. the flesh of any animal, dying otherwise than by
Rcl.
slaughter, or slaughtered when diseased, or any con-

tageous, or unwholesome flesh; or if a baker, brewer,
distiller, or other person, shall sell, offer or expose to
sale, any unwholesome bread, beer, or liquor whatsoever, he shall be adjudged to be guilty of a misdemeanor, and on conviction, shall be punished by fine
Form of action, for every such offence, in any sum not exceeding five
and costl.
hundred dollars, nor less than thirty dollars, recoverable by action of debt, with costs of suit, in the name
of the United States of America. or by indictment,
or information, in any court having competent jurisdiction to try the same, or by imprisonment not exceeding six months, or by both.
Fine',to wbom
SEC. 2. All fines, collected under the provisions of
paid.
this act, shall be paid over by the officer collecting
the same. to the treasurer of the county for the use
of such county.
Proceedlnp,
SEC. 8. This act to take effect, and be in full force,
UDder former from and after its passage, but shall not vitiate, or
acte.
render void, any prosecution under any previous act,
but such {>rosecution shall be prosecuted, under the
acts now In force, as though this act had not passed.
ApPROVED, December 29, 1~38.

VENUE.
AN ACT to provide for chanlrlng Ihe venue. In civil, Rnd criminal casel.

A change of
venue, In chit
cues. In district conrt,
when IIDd for
what cau_
allowed.

SEC. 1. B", U enacted by the COllnCU and IIou.8t: '?f
Repre8tmtl1tivt:8 qf the Territory qf" Imea, That in any
civil cause, in law or equity, pending in any district
court, either party may have a change of venue, when
he fears he shall not receive a fair trial, for reason
that the judge is interested, or prejudiced, or is
related to, or shall have been counsel for, either
party, or that the adverse party has an undue influence
over the minds of the Inhabitants of the county,
wherein the action is pending, or that the inhabitants
of such county are prejudiced against him.
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SE~. 2. That the party desiring a change of venue, Application,
for any of the foregoing reasons, may apply to thewben.to
court, in term time, or the judge thereof In vacation, ;bom. ~
by petition, setting forth the cause of the application, ow ma e.
and praying a change of venue, accompanted by an
affidavit verifying the facts in the petition stated, and Petition. bow
such court, or judge, reasonable notice of the appli- verified;
cation having been given to the other party, or his Ch
hlIDII
t e.tot
waCODn)"
attorney, shall award a change of venue to the nearest awarded.
county where the causes complained of do not exist:
Pl"01rided, That neither party shall have more than Proylao.
one change of venue.
SEC. 3. That in all such cases, where the judge is The court ma)"
interested, or is related to, or shall have been counsel award a
for, either party, the court may, in their discretion, chang•. wltb·
• term tIme,
..
. h
In
WIt h out app I"Icatlon f rom elt
er party, out application.
award a change of venue, as aforesaid.
SEC. 4. That, if any defendant, in any indictment, Change of
or information, in any district court, shall fear an un- ye~De,ln cr!fair and partial trial. for reason that the judge is mlDaI cal'"
prejudiced, or that the minds of the inhabitants of the
county are prejudiced against him, he, by applying
as prescribeCl in section second of this act, reasonable
previous notice being given to the attorney general,
or district attorney, may have a change of venue
awarded to the nearest county, as in the aforesaid
section.
SEC. 5. That. when such applicant is in custody, or When tb. apo
confined in jail, the court, or judge, shall make an plication II In
order to the sheriff to remove the body of said ap- CUlted)"; order
. '1 0 f t h e county to w h'IC h t h e for
remoyal
p 1·Icant, to t h e common lal
prlaoner
war.of
venue is changed, there to deliver him to the keeper rant, a:c:
of said jail, together with the warrant, by virtue of
which he is confined, or in custody, not more than
three days next before the first day of the term of said
court, the sheriff shall obey such order accordingly,
and shall endorse, on such warrant of commitment, Endorsement
the reason of change of custody, and shall deliver on warrant, resuch warrant, with the body of the prisoner, to. said celiPt for tbed
. t h e same, an dgIve
' to t h e dut,
pr loner.
an
k eeper, wh 0 sh a II receIve
of jailor
sheriff a receipt therefor, and shall take charge of, and
.
keep, the prisoner in the same manner as if he had
originally been committed to his custody: Provifbd, ProYilo.
That there shall be but one change of venue, in any
criminal case.
SEC. 6. That, when any judge shall award a change Cbance, wben
of venue in vacation, in any cause, he shall im- allowed In vamediately transmit to the clerk of the county, wherein cation. dDt)" of
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the cause is pending, the petition and affidavit.
together with an order in writing, directing the:
change of venue, and such clerk shall file the same in
his office, make out a copy thereof, and a full transcript of the record and proceedings, in such cause.
Traulmlulon and shall certify, and transmit the same to the proper
01 the record, court, together with all papers filed in the cause. and
~~~~:::=~. ~ppe.rtain!n~, or forming p~rt .of the record, inclu~
109, 10 cnmmal cases, the mdlctment and recogDlzance of the party, and all witnesses, and the clerks
Dut,. of tbe
of the court to which such cause is certified, shall
clerk aud court file the same, and the cause shall be docketed by
to wbom tbe re- such clerk, and shall be proceeded in, and detercordl.tru..
• db Y t h e court, 10
. a 11 t h'lOgs, as we 11 b e f ore an d
mltted.
mme
after judgment, as if it had originated therein.
Chaqeof yeSEC. 7. That, when any change of venue shall be
nue.ln term
granted, in term time, the like proceeding shall be
time.
had, and duties performed by the clerks, and sheriffs, respectively, as in the preceding section.
Eapenl., b,.
SEC. 8. That the expenses attending a change of
wbom paid, In venue, in a civil case, shall be taxed by the clerk of
clyll Cuel.
the court from which the cause is certified, according to the rates established by law, for like services,
and shall be paid by petitioner, and not taken as
Neglect. or re- part of the costs in the suit. and if the petitioner
fuaal.udreme- shall neglect, or refuse, to pay the same, to such
d,. proYlded for clerk within twenty days after the chanO'e of venue
the clerk In col· . '
hi'"
.
lectlnc COltl. IS awarded, suc
c erk may make out a fee bill
against such petitioner, and his security (if any), for
costs, and deliver the same to any sheriff of any
county in this Territory, who shall levy and collect
the amount of such fee bill, and twenty per cenL
thereon for the use and benefit of such clerk, in the
same manner as on executions. and such sheriff
shall be entitled to like fees as on executions: ProProyllO. uto 'I1id«l, That where the venue is changed, without apCOlte.
plication from either party, the costs of such cbange
shall abide the event of the suit.
Notlceofa
SEC. 9. That, when the venue shall be changed, in
cbulre of ye- any criminal case, the parties, witnesses and all othnue.lncrlmlnal ers, who may have entered into recognizances to atcuel. ud for·
d h
. 1 f
h
h
'
. 0 f t he
felture of re- ten t e tna 0 suc cause,
avmg
notice
copizuce, a. change of venue, shall be and are hereby required to
towhnealel.&:c attend at the time and place the trial is to be had,
according to such change, and a failure to do so
shall work a forfeiture of the recognizance.
Dut,.ofdlltrlct
SEC. 10. That when the venue is changed, in term
aUorne,..
time, in a criminal case, the attorney general, or distbe judp ud
clerk.
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trict attorney, shall have all witnesses, on the part of
the prosecution, recognized to appear at the court
on t he first day thereof, when the trial is to be had.
SEC. 11. That, in all cases when a change of venue Where def't Is
shall be ordered, in a criminal case, if the defendant to be Imprilonshall be convicted, and imprisonment be a part of ed .
the judgment, the sheriff of the county where such
conviction shall be had, shall immediately take such
prtsoner and convey him to the county where the
defendent shall have been committed, and deliver
him to the sheriff thereof, and take his receipt therefor, who shall retain him in custody according to
the judgment of said court, and all costs and charges Coeta.lnremoyincurred in removing any prisoner, as aforesaid, inr. b, wbom
shall be allowed and paid out of the county treasury, paid.
where the crime shall have been committed, if the
defendant be unable to pay the same.
ApPROVED, January 18,1839.

WASTE.
AN ACT to allow and retr1llate tbe action of _Ite.
SEC.

1m eM Oooncil and Ho'IIM of
of eM Territory of lOUJa, That any B"and aralnet

1. B6 ie 6fUJCted

R~imu

person having the possession, or control, of lands, or wbom, tbll aetenements, and holding the same by any other than ~Ion ":ta, be
a fee simple title, in severalty, who shall commit any rour t.
waste thereof, or any thing thereunto appertaining,
shall be subject to an action of waste, at the suit of
any party thereby injured.
SEC. 2. Any such person, who shall not have used Preyentlon of
due care and exertions to prevent waste, shall be waet.
deemed to have committed it.
SEC. 8. Anyone seIzed of an estate in remainder, Eltatea,ln reor reversion, may maintain this action for injuries nrelon, orredone to the inheritance, notwithstanding any inter- malnder.
vening estate for life, or years.
SEC 4. An heir, whether he be within or of full Helrsand anage, may maintain his action for waste in the time cestora.
of his ancestor, as well as in his own time.
SEC. 5. No action, however, shall be brought for Limitation, 1111
wa~te committed more than si'x years prior to the yeara.
time of commencing such action;
SEC. 6. The first process, in an action of waste, Orlginl proshall be a summons, which may be substantially in ce...
the following form:
81
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.. - - - county, ss.
The United States of America, to the sheriff of
Form o'.ummonl.
said county, you are hereby commanded to summon
C. D. if he be tound in your county, to appear before the district court of said county, on the first
day of the next term thereof, to answer A_ B. in an
action of waste, to his damage - - - dollars, and
have you, then and there, this writ: Witness," &c.
Writ. how aerSEC. 7. Every such summons shall be served peryed.
son ally, or by publication, in like manner as is provided in actions for the partition of real property.
Declar.tlon.
SEC. 1;. The declaration must describe the premises
uddescrlption wasted, and the interests of the parties therein, with
:!:.h~teml- the .s~me precis.ion as is required in an action of
partitIon aforesaid.
SEC. !:I Except as herein otherwise provided, the
Proceedlnp.
ud IDIlociel proceedings, authorized by this act, shall be assimiherein.
lated, as far as practicable, to those adopted in personal actions.
Judcmentand
SEC. 10. If, upon the default of the defendant, or
d.mqea.
. upon issue joined, the jury find that waste has been
committed by such defendant, as stated in the
declaration, the judgment thereupon shall be, that
said plaintiff recover three times the amount of the
damages found by the jury
Speclfic.tions
SEC. 11. The jury, in such cases, shall also declare,
In the yerdlct. in their verdict, whether sucb waste has been wilfully
committed, or if it has been the result of gross
negligence,
When the J;re- SEC. 12. Should either of such circumstances be
mlseswaated found true, then, if the action were brought by any
sh.1I berecoye' other than a joint tenant, or a tenant in common, the
red.
judgment of the court. in addition to the treble
damages. aforesaid, shall be that the plaintiff recover
the place, thus wasted.
Wben parch..
SEC. 1:~. \Vhenever lands. or tenements, shall be
aera may main· sold, by virtue of an execution issued upon any
t.ln thla ac- judgment. or decree. the purchaser of such property,
tion.
..,
f
at said sale, may mamtam an action 0 waste against
the person in possession thereof, after such sale, for
any waste, thereafter, by him committed.
Rleht of posSEC. 14. But the person entitled to the possession
le.lion. and in- of lands, so sold, may. until such right of possession
cidentsthereto'shall have expired, use and enjoy such premises. in
like manner, and for like purposes, as they were used
and enjoyed. prior to such sale, doing no permanent
injury to the freehold.
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SEC. 15. He may make the necessary repairs to Repalu to
buildings, but shall make no alteration in the form, bulldlup.
or structure thereof.
SEC. 16. He may use and improve the lands, in the Ule of lands,
ordinary course of husbandry, and shall be entitled aDd rl,bt to
to the crops growing thereon at the expiration of his crops.
said right of posse'!;sion
SEC. li. He may apply any wood. or timber, on Timber. feDces
such lands, to the necessary repair of fences, and, if aDd fire wood.
said premises be actually occupied by him, he may
take the necessary fire wood for the use of his
family.
SEC. 18. If, however, in either of the cases men- Quality of tlmtioned, in the three last sections, he should eml?loy ber, and Its aptimber, of a quality vastly superior to that requtred plicatloD.
by the occasion, he shall be deemed to have committed waste.
ApPROVED, January 21, 1839.

WATER CRAFTS, LOST GOODS, AND
ESTRAYS .
.\N

ACT cODcernlnl water cralt. found adrift. lost goods. and e.lray
animal•.

SEC. 1. Be it 6T1aCt6fi by the OO'Uncil and IImUle of
RepreHentativeR ~t't"e Territor!1 of' !moa, That if any DrlftlDI wat.r
person, or persons, shall hereafter stop, or take up, craft. wbere laany keel, or flat boat, ferry flat, batteau, pierogue, keD up
canoe, or other vessel, or water craft, found adrift, on
any water course within the limits, or upon the
borders of this Territory, and the same shall be of
the value of five dollars, or upwards, including her Value 15 00.
cargo, tackle, rigging, and other appendages, it shall
be the duty of such person. or persons, within five
days thereafter, (provided the same shall not have
been previously proven and restored to the owner),
to go before some justice of the peace, of the proper
county, and make affidavit, in writing, setting forth Affidavit. bethe exact description of such vessel, or water craft,lore wbom'
where and when the same was found whether any made.8udwbat
• '
•
•
'
'.ball be set
and If so, what cargo, tackle, rigging, or other ap- fortb tberelD.
pendages, was found on board, or attached thereto,
and that the same has not been altered, or defaced,
either in the whole, or in part, since the .taking up,
either by him, her, or them, or by any other person,
or persons, to his, her, or their knowledge, and the
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Justice sballls- said justice shall. thereupon. issue his warrant,
ne bl. _rdirected to some constable of his township. or district,
rlUlt,
to requirewbom. commanding him forthwith to _
summon
three reaud Its
_

spectable householders of the neighborhood, If they
.cannot otherwise be had. whose duty it shall be to
ApPI'alsment, proceed, without delay, to examine and appraise such
and report.
boat, or vessel, her cargo, or tac"!e, rigging. and all
other appendages, as aforesaid, and to make report
thereof, under their hands and seals, to the justice
issuing such warrant, as aforesaid, who shall enter the
same, together with the affidavit of the taker up, at
large, in his estray book, and it shall be the further
Copy of tbe
duty of such justice, within ten days after the said
proceedlulS. proceedings shall have been entered on his estray
bow. wben, and book aforesaid to transmit a certified copy thereof
to wbom c e r t l - "
• _
to the clerk of the board of county commiSSioners, of
lied IUId by
wb~mrecorded the proper county, to be by him recorded in his
estray book, and file the same in his office.
Wben apprai..
SEC. 2. In all cases, where the appraisement of any
meat doe. not such boat, or vessel, including her cargo, tackle, rigexceed 120.
ging, and other appendages, as aforesaid, shall not
exceed the sum of twenty dollars, the taker up shall
Advertisement advertise the same on the door of the court house. or
within 10 days. in three other of the most public places in the county,
within ten days after the justice's said certificate shall
have been entered on the records of the board of
county commissioners' court, and if no person shall apLimitation, six pear to claim and prove such boat, or vessel, withtn
months, In ma- six months from the time of the takin~ up as aforesaid,
ldqclaim.
the property in the same shall vest rn the taker up.
Wberetbeval- But if the value thereof shall exceed the sum of
ue exceeds po twenty dollars, it shall be the duty of the clerk of the
nobtlceb"d
board of county commissioners' court, within twenty
"W om. an
d ays f rom t h
'
. 0 f th
. ,s
how IIYen
e tIme
0 f t he receptton
e 'Justtce
.
said certificate, at his office, to cause an advertisement to be set up on the door of the court house, or
at three other of the most public places in the
county, and also a notice thereof to be published for
three weeks successively in some public newspaper,
printed in this Territory, and if the said boat. or vesLimitation 110 sel. be not claimed and proven within ninety days
days.
after the advertisement of the same as aforesaid. it
Dut)' the ta- shall be the duty ofthe taker up to deliver the same
ker up, and tbe to the sheriff of the county, wherein such boat or
sNbetrllff. d
vessel may have been so taken up. who shall thereocean
"'
terms
of sale, upon procee d to se 11 t he same at pu b
IC lauctton,
to
and proceeds, the hIghest bidder. for ready money, having first
wbere paid.
given ten days' notice of the time and place of sale,
ments.

0'
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and the proceeds of all such sales. after deducting
the costs and other necessary expenses. shall be paid
into the county treasury.
SEC. 3. If any person shall hereafter find any lost Bankaotetl.&:c
goods. money. bank notes. or other choses in action. of wbat .&lue.
of any description whatever. of the value of five and 10wbOID
dollars and upwards. it shall be the duty of such reslored.
person. or persons. to :inform the owner thereof. if
known. and to make restitution of the same. without
any compensation whatever. except the same be vol- CompensaUoa
untarily given on the part of the· owner. but if the
owner be unkrrown. such person. or persons. shall, Wbere owner
within five days after such finding, as aforesaid, take Is not known.
such goods, money, bank notes, or other choses in duly olind....
action, before some justice of the peace of the proper
county, and make affidavit of the description thereof, Af&da.ll. and
the time and place when and where the same was Iisconlenl•.
found. that no alterations had been made in the
appearance thereof, since the finding of the same i
whereupon the iustice shall enter a description of the Duty of Ibe
property thus found. and the value thereof. as near ju.llce bereln.
as he can ascertain. in his estray book. together with
the affidavit of the finder. to be taken as aforesaid.
and shall also. within ten days after said proceeding
shall have been entered on his estray book. as aforesaid. transmit to the clerk of the board of county Cerllicale, and
commissioners. a certified copy thereof, to be by him IBnamllSlon,of
recorded in his estray book. and file the same in his record.
office.
SEC. 4. In all cases. where such lost goods. money. Wbere Ibe .&1.
bank notes. or other choses in action. shall not exceed ae do•• nol ellthe sum of ten dollars in value it shall be the duty ceed ,10. daty
of the finder. to advertise the ~ame on the door of :~~~:er. u to
the court house. or in three other of the most public
.
places in the county, and if no person shall appear
to claim and prove such money. goods. bank notes. or
other choses 10 action. within twelve months from the LlmUalioD. II
time of such advertisement. the ri~ht to such prop- monlb•.
ertv. when the same shall consist \0 goods. money.
or bank notes. shall be vested in the finder: But if the Wbere the .&1.
value thereof shall exceed the sum of ten dollars. it ae ellceeda '10.
shall be the duty of the clerk of the board of county
commissioners. within twenty days from the time of Datyol tbe
the reception of the justice's said certificate at hisclert.utoDooffice. to cause an advertisement to be set up on the tlce.
court house door, or three other of the most public
places in the county, and also a notice thereof to be
published, for three weeks successively, in some
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public newspaper, printed in this Territory, and if
the said goods, money, bank notes, or other choses in
action, be not reclaimed within six months after the
advertisement as aforesaid, it shall be the duty of the
finder, if the property shall consist in money, or bank
notes, to deliver the same to the county treasurer,
after deducting the necessary expenses hereinafter
De~dB.pateDtl provided for, if in bank bills, notes of hand, patents,
mort~acel,&:e .• deeds of convey~nce, articles of apprenticeship. mortto w~om dell- gages, or other Instruments of value, the same shall
vere •
be delivered to the clerk of the board of county commissioners, to be preserved in his office, for the benefit
of the owner, whenever legal application shall be
Good•• warel. made therefor.
If in goods, wares, or merchandise,
&e .. to whom the same shall be delivered to the sheriff of the
delivered. by county, who shall thereupon proceed to sell the same
whom sold. aDd
bI'
,
h h'Ig hest b'dd
Dolleeollale at pu IC auction to t e
I er, for rea d y
&e.
• money, having first given ten days' notice of the
Proceedl.
time and place of such sale, and the proceeds of all
wbere paid.
such sales, after deducting the cost and other expenses, shall be paid into the county treasury.
Wberetbe valSEC. 5. In all cases where any vessel or water craft
ae II lei. Iban shall be taken up, or any goods, money, or bank
p, duly of Ibe notes shall be found as aforesaid which shall be of
fiDder a D d '
,
,
wbeD ;be title a value less than five dollars, it shall be his duty to
maY9..tlDbim advertise the same by setting up three advertisements, in the most public places in the neighborhood,
but in such cases the taker up, or finder, shall be required to keep and preserve the same in his or her
possession, and shall make restitution thereof to the
owner, without fee or reward. except the same be
given voluntarily, whenever legal application shall
be made for the same: PrfY/}ided, It shall be done
within three months from the time of such taking
up, or finding, but if no owner shall appear to claim
such property, within the time aforesaid, the exclusive right to the same shall be vested in the finder.
or taker up.
Hor......ares.
SEC. 6. Every person, being a householder, who
&:e.
shall take up any stray horse, gelding, mare, colt.
WbeD, and by mule, or ass, shall, within five days thereafter, take
wbom, alra,.
the same before some justice of the peace of the
boraea.&:e.• ma,. coun~wherein such stray shall have been taken
betaken before
' :.:I-d T
a jUlllee of Ibe Up:
KIA: ,
he same shal I not have been prepeace.
viously proven by the proper owner, or owners, and
Affidavll, and a tender made for the compensation herein provided
wballUball
for, and make oath, before such justice, that the
cODtain.
same was taken up at his or her plantation, or place
Limitation, IhI:
months,
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of residence. in said county. or otherwise. as the

case may be. and that the marks, or brands, have not
been altered by him, or her. or any other person, or
persons, to his, or her knowledge, either before or
after the same was taken up, the justice shall then
issue his warrant. directed to a constable of his dis- WarraDt.
trict, commanding him to summons three disinterested householders of the neighborhood, unless they
can otherwise be had. to appraise such estray, and
after they, or any two of them, have been sworn to ApprailemeDt.
appraise such estray, without partiality, favor. or affection. they shall forthwith proceed to appraise the
same, and shall immediately make report thereof. in
writing, under their hands and seals, to the said justice, in which they shaH be required to set forth a ADd report.
description of the marks, natural and accidental,
brands, color. and age of such horse. gelding, mare,
colt. mule, or aS3; and the said justice shall there- Dulyofjultlce.
upon enter the same in his estray book, and transmit a certified copy thereof, under his hand and seal,
together with the original reI urn ot the appraisers,
to the clerk of the board of county commissIOners of
said county. within ten days thereafter. who shall enter the same in his estray book, and file the aforesaid transcript, and report of the appraisers. in his
office, and the said clerk shall, within twenty days Duty of clerk.
from the time of the reception of the justice's said" to eDtry. and
transcript. cause an advertil'oement thereof to be set Dotice.
up on the door of the court house. or at three other
of the most public places in the county, and also a
notice to be published, for three weeks successively,
in some public newspaper, printed in this Territory:
.Prooi~, The newspaper publication may be dis- Proviso.
pensed with in all cases, where the value of such estray shall not exceed the sum of fifteen dollars.
SEC. 7. Any person being a householder who shall Neatcattle.&:c.
take up any head of neat cattle, sheep, goat. or hog,
shall, within five days thereafter, cause the same to AdvertisemeDt.
be advertised in three of the most public places in
the neighborhood, or township, and shall also,
within ten days thereafter, unless such stray or
strays, shall have been previously reclaimed, by the
owner, go before some justice of the peace of the
proper county, and make oath. as required in the
taking up of an estray horse, whereupon such justice Affidavit. aDd
shall take from such taker up. upon oath, a particu- delcrlptloD.
lar description of the marks, brands, color. and age
of such neat cattle. sheep, goat, or hog. and said

498
justice shall also cause such estray, or estrays, last
mentioned, as aforesaid, to be appraised, in like
manner as is required to be done in the case of an
estray horse, after which the same entries and p~
ceedings shall be made as is required in the sixth
section, except that it shall not be necessary to
Publication.
make publication, in a newspaper, where the valuation of the property _s~all not exceed the sum of 6fProYiao. aa to teen dollars: I+ovidMl, That if two, or more, e.snumber of es- trays, of the same species, are taken up, by the same
tny•• aDd feeL person, at the same time, they shall, in all cases. be
Included in one entry, and in one advertisement,
and in such cases the said justice, clerk, and appraisers, shall receive no more for their services
than is allowed in cases where but one of the same
Umltatlon. a. species is taken up: But, in all cases, where the
to value.
value does not exceed the sum of five dollars. no
further proceedings need be had, than for the justice
to enter the same in his estray book, for which the
justice shall be entitled to a fee of twenty-five cents;
and when so posted and entered, the right. after the
expiration of six months, shall vest absolutely in the
ADd as to
time.
taker up: But he shall be accountable for, and pay
to each owner the appraised value of such animal,
after deducting all lawful charges incident to taking
Further. as to Up, and posting such estray, or estrays, and if the
value, title and appraisement of an estray or estrays shall exceed
time
"
.
five, and does not exceed
ten dollars, the right
therein shall be vested in the taker up. by his paying
into the county treasury the appraised value thereof,
at the expiration of six months, after the same shall
be advertised.
Horaes.colts.
SEC. 8. Any person, being a householder, finding
&:c., stnylnr any stray horse, gelding, mare, colt, mule, or ass,
without tbe
.ettlemeDts.
running at I
arge, '
WIt h out any 0 f t h e settIements in
before wbom this Territory, may take up the same. and shall
taken.
forthwith take such stray, or strays, before the nearest justice of the peace, and make oath as directed
And proceed· in the sixth section of this act, after which it shall
lap tbereon. be lawful for such persons, to post such stray, or
strays, in manner and in form as in other cases: Pro'IJ'i.d«l, That nothing in this act contained shall be so
construed as to authorize any person to take up. or
WbeD estray. stop. any stray animal, between the first day of May
may not be ta· and the first day of November, unless the same be
keD up.
a work beast, and manifestly straying away from the
Exception.
owner.
AppnlaemeDt.
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SEC. 9. As a reward for taking up of all boats, and CompeuatlOil
other vessels, and of estrays, and for finding of lost to finders, or
goods, money, bank notes, and other choses in action, ~::.ra of
there shall be paid by the owner, to the taker up, orwlt::'tb:'~t
finder, before restitution of the property, or proceeds tlement•.
thereof shall be made: For every horse, gelding,
mare, colt, mule or ass, the sum of one dollar, except where the same may have been taken up out of Out of tbe setthe settlement, in which case the taker up shall be t1ement.
allowed the sum of three dollars; for each head of Ibeep,bogl,&:c.
Neat cattle,
h
neat catt1e, fif ty cents, for every seep,
or goat,
twenty-five cents; and for every hog, above six months
old, the sum of ten cents; and, in all cases, where
goods, money or bank notes, shall be found, the finder Goodl, money.
shall be entitled to ten per cent. upon the value &:c.
thereof, in addition to which said allowance, the
owner shall also be required to pay, to the taker up, or
finder, all such costs, and char~es, as may have been Costs and
paid by him, or her, to the justtce and clerk for their charges, repaid
services, to be rendered as aforesaid, including the tOhand by
cost of publication, together with reasonable char~es w om.
for keeping, and taking care of such property, which
last mentioned charge, in case the taker up, or finder,
and the owner cannot agree, shall be assessed by two Dillgreementl
disinterested householders of the neighborhood, to how determlnbe appointed by some justice of the peace of the ed.
proper county, whose decision, when made, shall be
binding and conclusive on all parties: But when the
animal taken up is suitable for the harness, or saddle, Animals lulta'
no charge shall be allowed for keeping the same, but bleforbarnesl.
no such animal shall be kept out of the county, where
the same shall have been taken up, more than one
week at anyone time.
SEC. 10. In all cases where any stray animal shall Wben, and
be taken, as aforesaid, and no owner shall apply, or bow, tbe propprove his, or her rroperty, within one year after ad- erty may Yest
t s h a1 be ma d e, as a foresal'd ,an d t h e or
in taker
tbe finder,
·
ver t Is~men
up.
valuatIOn exceed the sum of ten dollars, and no
owner appear within the time aforesaid, the property
may be vested in the taker up, by his paying the appraisement.value into the county treasury, after deducting all necessary expenses, as hereinafter provided; but if the taker ul?, or finder, shall fail to Upon bfs fallcomply, as aforesaid, then It shall be his duty to de- ure to comply,
liver the sa:ne to the sheriff of the county who tbe sherlffi.
'autborlzed to
11 t h ereupon procee d to se 11 suc h stray, or strays,
sh a
Bell &:c
at public auction, to the highest bidder, for ready , .
money, having first given ten days' public notice of
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the time and place of sale. and the money arising
from the sale thereof, after deducting the costs and
charges paid b;y the taker up, and reasonable expenses for keeplDg the same, together with all other
costs and charges which may be incident thereto,
Proviso, In fa- shall be paid into the county treasury: ProvUkd.
vor of tbe taker That the taker up, shall, in all cases, have the privup. or finder. ilege at the expIration of the year, as aforesaid. to
pay into the county treasury the aforesaid value of
such estray, after deducting the costs and charges
aforesaid, and by so doing, shall acquire an absolute
Proviso, as to right to the property in such estray: And pl'ovid«l.
cbafl'es.
That the taker up and treasurer cannot agree on the
charges for keeping, it shall be assessed, as aforesaid, by two disinterested freeholders, which decision
shall be binding_
Tbe proceeds
SEC. 11. The net proceeds of all such sales as
oteale, wben may, at any time be made by the sheriff, in purforfeited to tbe
f h'
d a 11 suc h money, an d ban k
count)', and for suance 0 t IS act, ~n
wbatpurpole. notes, as may be paId over to the county treasurer,
as directed in the tenth section. shall remain in the
hands of the county treasurer, in trust for the owner.
if any such shall apply within one year from the time
the same shall have been paid over, but if no owner
shall appear, within the time aforesaid, the said
money shall be considered as forfeited, and the claim
of the owner thereto forever barred. in which event
the money shall remain in the county treasury, to be
applied to the use of common schools, whenever applied for by law.
UnBYoldable
SEC. 12. If the taker up of any stray animal, water
accidents, pro- craft. or lost goods, bank notes, or other choses in
vlded for.
action, shall be faithful in taking care of the same.
and any unavoidable accident shall happen thereto.
without the fault or neglect of the finder, or taker
up, before the owner shall have an opportunity of
reclaiming the same, such taker up, or finder. shall
Notice of acel- not be accountable therefor: ProvidRd, That in all
dents bywbom, cases of accident, as aforesaid. it shall be the duy of
w:en, and ~~ the taker up, or finder, within ten days thereafter to
:'ct om, cert - certify the same under his hand and seal, to the clerk
.
of the board of county commissioners, who shall
make an entry thereof in his estray book.
Forfeiture for
SEC. 13. If any person shall trade, sell, or carry
removing prop- out of the limits of this Territory, any such property
ert)' out of tbe as may, at any time, be taken up, or found, as aforeTerritor)" that
'd
h' I
. bl f
h
ha.beenfound sal ,except suc am rna s as are sutta e or t e
or taken up, 'harness, or saddle, as aforesaid, before he, or she.

Proceeds of
.ale, wbere
paid.
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shaH be vested with the right to the same aftreeably wben, and in
.. .
.
wbat calel in·
to the provIsions of this act, he, or she, so 0 ending, curred and bow
shaH forfeit and pay double the value thereof, to be recove;able.
recovered by any person who will sue for the same, in
any court, or before any justice of the peace, having
jurisdiction thereof. by action of debt, one half
thereof shall go to the person suing, and the other
half to the county, as aforesaid.
SEC. U. If any person shaH take up any boat, or Forfeiture for
vessel, or any stray beast, or shall find any goods, faJllne to c~m·
money, bank notes. or other choses in action, and plywltb tb.1
'1
I' h h
. . .
f h'
act, bow recovS h a II f al to comp y Wit t e requIsitions 0 t IS act, ered and apevery such person, so offending, shaH forfeit and plied.
pay the sum of twenty doHars, to be recovered before any justice of the peace. by any person who will
sue for the same, the one-half whereof shall be for
the use of the person suing. and the other half to be
deposited in the county treasury for the use of common schools: Provided. That nothing herein con- Pro.ilo, to
tained shall prevent the owner from having and otberdamagea.
maintaining his action against such person for the
recovery of any damages he or she may sustain.
SEC. 15. In aH cases, where services shaH be per- Feeltooflicera.
formed by any officer, or other person, under this
act. the following fees or compensation shall be allowed, to wit: to the justice of the peace for admin- To justicel of
istering the oath to the taker up, or finder, making Ihe peace.
an entry thereof, with the report of the appraisers,
and making and transmitting a certificate thereof to
the clerk of the board of county commissioners, fifty To tbe clerk of
cents; to the clerk for taking proof of the owner-Ihe board of
ship of the property, and granting a certificate ofcommillioner•.
the same, twenty-five cents; for registering each
certificate transmitted to him by the justice, as aforesaid, twelve and a half cents; for advertisements, including the newspaper, .ublication, fifty cents; to the To the aherlft'.
sheriff, on account of all sales made by him, in pur·
suance of this act. five per cent. on the amount; to
the constable. for each warrant served on appraisers, To tbe conltatwenty-five cents; to each appraiser. twenty-five bleand appraicents; all which said costs and charges. with the ex- lerl.
ception of the justice's charge for granting a certificate of ownership, and the sheriff's commission, shall By. to whom,
be paid by the taker up to the persons entitled and when.
thereto, whenever the services shaH be performed: paid.
PJVnJidu/, That in all cases, where it shall be neces- Proyilo, al to
sary to make publication in a newspaper, the taker the publication
Up, or finder, as the case may be, shall be required of notice.

a.
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By. wben. and
to wbom costs
and cbarllu
sball be relmburBed.
Reward.
Examination.
of eatray book
wltbout fee or
cbarl'e.

Wben this act
sball be In
force.

to deposit with the clerk of the board of county commissioners a sum of money sufficient to pay for the
same. previous to the publication thereof; all which
costs and charges shall be reimbursed to the taker
up. or finder. in all cases where restitution of the
property shall be made to the owner. or the same
shall be delivered to the sheriff, to be sold, or where
money, or bank notes, shall be paid into the county
treasury, in addition to the reward to which such
person may be entitled, for such taking up or find109 as aforesaid.
SEC. 16. For the more speedy recovery of estrays.
and other lost property, it shall and may be lawful,
at all times for any person interested, to search and
examine the estray book of the clerk for any information he or she may want, in relation to any
property which may at any time have strayed away,
or been lost, by any such person as aforesaid, for
which said clerk shall be entitled to no compensation_
SEC. 17. This act to take effect, from and after the
first day of May next.
ApPROVED, January 22. 1839.

WEIGHTS AND MEASURES.
AN

ACT regulating welgbt. and measures.

SEC.!. Be it enacted 1m t~ Coltncit and House of
Commissioners Represetlta#tWJ of t~ 1'trrritm'.ll of 10UJa. That the
requlredtopro-several boards of county commissioners. within this
curde welgbts Territory, be, and they are hereby authorized, and
an themeasurea.
. coun ties.
.
at
expense. reqUi. re d • to procure. f or t h'
elf respective
and for tbe use and at the expense of the same, a set of the foloftbelrrupect-lowing weights and measures, for the use of their
lye counties. county, that is: one measure of one foot, or twelve
Description
measures. of inches. English measure. so called; also, one measure
of three feet. or thirty-six inches, as aforesaid; also.
one half bushel measure, for dry measure, which
shall contain one thousand seventy-five and one-fifth
solid inches; also, one gallon measure, which shall
contain two hundred and thirty-one solid inches.
which measures are to be of wood, or any metal the
Of weights. court may think proper; also, one set of weights,
commonly called avoirdupois weight, and sealed
with the name. or initial letters of the county inBy whom kept. scribed thereon; which weights and measures shall
and for wbat be kept by the clerk of the said court. of each and
purpose.
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every county in this Territory, for the purpose of
trying and sealing the weights and measures, used in
their counties.
SEC. 2. As soon as the several courts of county Notice. when,
commissioners shall have finished the weights and where. and by
measures as aforesaid, they shall cause notice thereof wbom Irivhen.
·
h and
forofwtime.
at
to b e gIven
at t h e court h ouse d oor, for one mont,
lenlrth
and any person who shall thereafter buy, or sell, any
commodIty whatsoever, by measure, or weights, that
shall not correspond WIth county weights, and
measures, shall, for every such offence, being legally Penalty, how.
convicted thereof, forfeit and pay the sum of and by wbom
twenty dollars, for the use of the. county where such IJnculrdreld'
l
urs cton
offence shall have been commItted, and also the and COltl.
costs, to be recovered before any justice of the
peace for said county.
SEC. 3. Every person desirous of having their Comparlaon of
weights and measures tried, by the county standard, weilrhtl and.
shall ad.ply to the clerk of the county commission. mealurel. With
' h t h e county Itandardl.
tbe county
ers, an ,I'f h e fi n d .It correspon d
s WIt
standard, shall seal the same, with the seal provided Se"I. and fees.
for that purpose, and said clerk shall be allowed to
demand and receive such fees, as now, or hereafter
may be, allowed by law.
SEC. 4. This act to take effect and be in force, Whenthlsact
from and after its passage.
to take effect.
ApPROVIW. Januarv 4. 1839.

. WILLS AND ADMINISTRATIONS.
AN ACT relatlye to Willi and Testaments, Encuton and Administrators,
and the settlement of estatel. .
SEC. 1. Be it enactd hy the O(rnnC'il and House of
Repre&ntativell qf the Territoryl of 1001Jfl. That any Property may
person having an estate in any lands, tenements, or be deyised by
hereditaments, or any annuity or rent charged u~on wlllieirally ell.
or .
ISSUing
out 0 f t h e same, or any goo d s, or c at- ecuted.
tels, rights, credits, and choses in action, or in possession, and property of every description, whatever, may give or devise the same to any person by
last will and testament by him or her lawfully executed.
SEC. 2. That every such last will and testament In what maDshall be reduced to writing, and signed by the testa- ner will to be
tor or testatrix, or by some person in his or heratlested.
presence, and by his or her dIrection, and attested
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in the presence of the testator or testatrix by two
or more credible witnesses. two of whom declaring
on oath or affirmation, before the court of probate
for the proper county, that they were present and
saw the testator or testatrix sign said will, testament, or codicil, in their presence, or acknowledged
the same to be his or her act and deed, and that
they believe the testator or testatrix to be of sound
mind and memory at the time of signing or acknowledging the same, shall be sufficient proof of
the execution of said will, testament, or codicil. to
admit the same to record: Provilkd. That no proof
of fraud, coml?ulsion, or other improper conduct be
exhibited, which in the opinion of the court of probate shall be deemed sufficient to invalidate or destroy the same; and every will, testament, or codicil.
when thus proven to the satisfaction of the court of
To be recorded probate, shall be recorded by the judge thereof in a
In probate of· book to be provided by him for that purpose, and
fiee.
shall be good and available in law for the granting.
conveying, and assuring the lands, tenements. and
hereditaments, annuities, rents, goods, and chattels
Will by Infant, therein, and thereby giv,:n, granted and bequeathed.
&te., not valid.
SEC. 3. That no last will and testament made bv
any infant, idiot. or person of insane memory, shah
be valid in law.
Witness. to
SEC. 4. It shall be the duty of each and every witappear and te8' ness to any will. testament, or codicil, made and extlfy.
ecuted in this Territory as aforesaid. to be and appear before the court of probate, on the regular day
for the probate of such will, testament, or codicil. to
testify of and concerning the execution and validity
of the same; and the said court of probate shall
have power and authority to attach and punish by
fine and imprisonment, or either, any witness who
Fai1lnc to do shall, without a reasonable excuse, fail to appear
10, may be
when duly summoned for the purpose aforesaid:
fined, &te.
Provided, The said punishment, by imprisonment,
shall in no case exceed the space of twenty days,
nor shall a greater fine be assessed for any such default than the sum of fifty dollars.
In what cue
SEC. 5. When any will, testament, or codicil. shall
tWlmUl may be produced to the court of probate for probate of
I.sue.
the same, and any witness attesting such will, testament, or codicil, shall reside without the limits of
this Territory, it shall be lawful for the judge of
probate to issue a dedimus potutakm, or commission annexed to such will, testament, or codicil, di-
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reeted to some judge, justice of the peace, mayor,
or other chief magistrate of the city, town, corporation, or county, where such witness may be found,
authorizing the taking and certifying of his or her
attestation in due form of law. And if the person,
to whom any such commission shall be directed,
shall certify, in the manner that such acts are
usually authenticated, that the witness personally
appeared before him and made oath or affirmation
that the testator or testatrix signed and published
the writing annexed to such commission as his or
her last will and testament, or that some other person signed it by his or her direction, that he or she
was of sound mind and memory, and that he or she
subscribed his or her I'ame as a witness thereto in
the presence of the testator or testatrix, and at his
or her request, such oath or affirmation shall have
the same operation, and the will shall be admitted
to probate In like manner as if such oath or affirmation had been made in the court of probate from
whence such commission issued.
SEC. 6. When any will. testament, or codicil shall Letters teltabe exhibited in the court of probate for probate mentaryto be
thereof as aforesaid. it shall be the duty of the court rranted.
to receive probate of the same without delay. and to
grant letters testamentary thereon to the person or
persons entitled, and to do all other needful acts to
enable the parties concerned to make settlement of
the estate at as early a day as shall be consistent with
the rights of the respective persons interested therein:
Pro~d, however. That If any person interested
shall. within five years after the probate of any such Witbln what
will, testament, or codicil, in the court of probate as time will may
aforesaid. appear. and by h is or her bill in chancery, be contest,eci.
contest the validity of the same, an issue at law shall
be made up whether the writing produced be the will
of the testator or testatrix, or not, which shall be
tried by a jury in the district court of the county
wherein such will, testament. or codicil shall have
been proven and recorded as aforesaid. accordin~ to
the practice in our courts of chancery in similar
cases; but if no such person shall appear within the
time aforesaid. the probate, as aforesaid. shall be
forever binding and conclusive on all the parties Rlrbts of In·
concerned. savin~ to infants,.remeR ClYVcrt. persons fantsand otbabsent from the Territory, or 'Tllm compos m.entis, the eruned.
like period after the removal of their respective disabilities. And in all such trials by jury as aforesaid,
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the certificate of the oath of the witness at the time
of the first probate shall be admitted as evidence.
and to have such weight as the jury shall think it
may deserve.
Hand wrltlnl(
SEC. 7. In all cases where anyone or more of the
ofdeceaaed or witnesses to any will, testament, or codicil, as afore·mb.8eDbtwlrtneesdS said, shall die, or remove to some distant country
J ep ov. un k nown to t h
' concerne d ,so t h at h'IS or her
e partIes
testimony cannot be procured, it shall be lawful for
the judge of probate. or other court having jurisdiction of the subject matter, to admit proof of the
handwriting of any such deceased or absent witness
as aforesaid, and such other secondary evidence as is
admissible in courts of justice to establish written
contracts generally in similar cases, and may thereupon proceed to record the same as though such will,
testament, or codicil, had been J;>roved by such subscribing witness, or witnesses, 10 his, her, or their
proper persons.
Will. executed
SEC.!:S. All will, testaments, and codicils, or authenout of the Ter- ticated copies thereof, proven according to the laws
rltorJ maJ be of any of the United States, or Territories thereof.
recorded.
. d
or 0 f any country out 0 f t he 1"Imlts 0 f t he U mte
States, and touching and concerning estates within
this Territory, accompanied with a certificate of the
proJ;>er officer or officers that said will, testament,
codIcil, or copy thereof, was duly executed and
proved agreeably to the laws and usages of that state
or country in which the same was executed, shall be
recorded as aforesaid, and shall be good and available in law in like manner as wills made and executed
in this Territory.
Nuncapatlve
SEC. 9. A nuncupative will shall be good and
will..
available in law for the conveyance of personal
property thereby bequeathed, if committed to writ109 within twenty days, and proven before the court
of probate by two or more credible disinterested witnesses who were present at the speaking and publishing thereof. who shall declare on oath or affirmation
that they were present and heard the testator pronounce the said words, and that they believed him to
be of sound mind and memory, and that he or she did
at the same time desire the persons present, or some
of them, to bear witness that such was his or her will,
or words to that effect, and that such will was made
in the time of the last sickness of the testator or
testatrix, on a voyage at sea, or in field of battle, or
under such other circumstances that it could not be
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reduced to writing by the testator. and it being also
proven by two disinterested witnesses. other than
those hereinbefore mentioned. that the said will was
committed to writing within twenty days after the
death of the testator or testatrix. and no proof of
fraud. compulsion. or other improper conduct exhibited whIch in the opinion of saId court shall be
sufficient to invalidate or destroy the same; and all To be r.corded.
such wills. when proven and authenticated as aforesaid. shall be recorded by the judge of probate in like
manner as other wills are directed to be recorded by
this act: PI'(}'lJided. That no letters testamentary shall Proviso.
be granted on such will. until the expiration of sixty
days after the death of the testator or testatrix.
SEC. 10. In all cases where a nuncupative will shall Court to luue
be proved and recorded as aforesaId. the court of cltatioD to
probate shall issue a citation to the heirs and legal beirs, &c.
representatives of the testator or testatrix. if they
reside in the county. if not. then said court shall
cause an advertisement to be inserted in some one of
the newspapers printed in this Territory. notifying
the said heIrs and legal representatives of the testator or testatrix at what time and place letters testamentary will be granted upon such will. requiring
them and each of them to appear and show cause. if
any they have. why such letters testamentary. should
not be granted. and if no sufficient cause be shown.
letters shall be granted thereon as in other cases.
SEC. 11. If any beneficial devise. legacy. or inter- Devlaeto a
est shall be made or given in any will. testament. or subscrlbiDIr
codicil. to any person subscribing such will. testa. wltDeII.
ment. or codicil as a witness to the execution thereof.
such devise. legacy. or interest shall. as to such subscribing witness and all persons claiming under him.
be. null and void. unless such will. testament. or
codicil be otherwise duly attested by a sufficient
number of witnesses. exclusive of such person. according to this act. and he or she shall be compelled
to appear and give testimony on the residue of such
will. testament. or codicil in like manner as if no
such bequest or devise had been made. But if such
witness would have been entitled to any share of the
testators' estate in case the will. testament. or codicil
was not established. then so much of such share
shall be saved to such witness as shall not exceed
the value of the said devise or bequest made to him
or her as aforesaid.
64
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If debtor oltes·
SEC. 12. In no case hereafter, within this Terrttorv.
tator appoint. where any testator or testatrix shall by his or
ed executor. will appoint his or her debtor to be his or her executor
or executrix. shall such appointment operate as are·
lease or extinguishment of any debt due from such
executor or executrix to such testator or testatrix,
unless the testator or testatrix shall in such will ex·
pressly declare his or her intention to devise, bequeath, or release such debt. nor even in that c.1Se
unless the estate of such testator or testatrix is sufficient to discharge the whole of his or her just debts,
over and above the debt due from such executor or
executrix.
Cblldrenbom
SEC. 13. If after making a last will and testament.
afterexecutlOb a child or children shall be born to any testator or
of will.
testatrix, and no provision be made in such wiJi for
such child or children, the will shall not on that account be revoked, but, unless it shall appear by such
will that it was the intention of the testator or
testatrix to disinherit such child or children. the
devises and legacies by such will granted and given
shall be abated in equal proportions to raise a portion
for such child or children, equal to that which such
child or children would have been entitled to receive
out of the estate of such testator or testatrix, if he
or she had died intestate.
Devl.ee,&:c.,
SEC. 14. Whenever a devisee or legatee in any last
dylnc before will and testament, being a child or grand child of
teltator.
the testator or testatrix, shall die before such testator
or testatrix, and no provision shall be made for such
contingency, the issue, if any there be, of such devisee or legatee shall take the estate devised or bequeathed, as the devisee or legatee would have done
had he or she survived the testator or testatrix; and
if there be no such issue at the time of the death of
such testator or testatrix. the estate disposed of by
such devise or legacy shall be considered and treated
in all respects as intestate estate.
How a will.
SEC. 15. No will. testament, or codicil shall be re&:c., may be voked otherwise than by burning, cancelling. tearrevoked.
ing. or obliterating the same, by the testator himself, or in his presence, by his direction and consent,
or by some other will, testament, or codicil. in writ·
ing, declaring the same, signed by the testator or
testatrix, in the presence of two or more witnesses.
and by them attested in his or her presence, and no
words spoken shall revoke or annul any will, testa-

her
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ment, or codicil. in writing, executed as aforesaid in
due form of law.
SEC. 16. The courts of probate in each county in jurlldlctlon of
this Territory shall have Jurisdiction and authorityprobatecourtl.
to hear and determine all causes, matters. and controversies, testamentary, which shall be brought before them, touching the proof of wills, testaments,
and codicils, and may grant probate thereof, and
shall hear and determine the right of administration
of estates of persons dying intestate, and to do all
other things touching the granting of letters testamentary, and of administration, and the settlement
of estates.
SEC. 17. All original wills, after probate thereof, Authenticated
shall be recorded and remain in the office of the copl.. of willi
judge of probate of the proper county, and authen- to be eYldence.
ticated copies thereof. certified under the hand and
seal of the said judge, shall be admitted as evidence
in any court of law or equity in this territory.
SEC. J~. If any testator or testatrix shall have a Where will to
mansion-house or known place of residence, his or be proyed.
her will shall be proved in the court of probate of
the county wherein such mansion-house or place of
residence shall be; if he or she have no place of residence. and lands be devised in his or her will. it shall
be proved in the court of probate of the county
wherein the lands lie, or in one of them where there
shall be land in several different counties; and if he
or she have no such known place of residence and
there be no lands devised in such will, the same may
be proved either in the county where the testator or
testatrix shall have died, or that wherein his or her
estate, or the greater part thereof, shall lie.
SEC. 1». Any person or persons. who may have in Court may
his or her possession any last will or testament of compel producanother for safe keeping or otherwise, shall, imme- tion of will.
diately upon the death of the testator or testatrix,
deliver up the said will to the court of probate of
the proper county, and upon a failure or refusal so
to do the court of probate may issue attachments
and compel the production of the same, and the
person or persons thus withholding any such will,
testament, or codicil as aforesaid, shall forfeit and
pay twenty dollars per month, from the time the
same shall be thus wrongfully withheld, to be recovered by action of debt for the use of the estate by
any person who will sue for the same in any court
having jurisdiction thereof; and if any person to
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hom a will,
codicil hat
all be delive
arty making i
stody as afor
ter or destroy
ithout the dir
said party, 0
Ily secrete it
of six month
death of the testator or testatrix shall be known to
him or her, the person so offending, shall, on conviction thereof, be sentenced to such punishment as
is or shall be inflicted by law in cases of larceny.
When Jetten
SEC. 20. All persons named as executors in any
ofadmlnlstra- will, testament, or codicil as aforesaid, shall, after
e same shall
d admitted to
efore directed
to letters tes
ereon, and
shall be no
amed in such
t, or codicil,
utor named
die before ha
ministered, 0
ct, or be othe
qualified, letters of administration with the will annexed, shall be granted to such person or persons as
may be entitled thereto, in all which cases copies of
such wills, testaments, or codicils, shall go out with
the letters.
Within what
SEC. 21. It shall be the duty of the executor or
xecutors of th
d testament 0
n deceased, k
s, her, or thei
amed or appoi
ixty days nex
ecease of the
testatrix, to c
ill to be prove
ed in the prop
aforesaid, or
id will and d
or her refusal to accept of the executorship, and
every such executor or executrix so neglecting his
trust and duty as aforesaid, without just excuse for
such delay to the satisfaction of the judge of proPenalty for ne- bate, shall forfeit the sum of twenty dollars per
gJeet.
month, from and after the expiration of the said
rm of sixty d
·1 h shall cause
b
f
id will to be
ent the same
id, to be reco
ion of debt,
e estate, by a
0 will sue for
anv court ha
ion thereof.
SEC. 22. Upo
f the executor
rs to adminis
, or upon non q
may be grant tion as aforesaid, the court of probate shall commit
ed.
the administration of the estate of the deceased,
with a coPy of the will annexed, unto the widow or
next of km to the deceased, and upon the refusal,
neglect, or incapacity to act of the widow or next of
kin, the court of probate may grant such adminis-
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tration to one or more of the principal creditors,
and on their refusal to such other person or persons
as the court shall think fit.
SEC. ~a. The executor of an executor shall not, in E:w:ecatloDofu
consequence thereof, be executor of the first testa- necator.
tor.
SEC. 24. Persons of the age of seventeen years, of Wbo ma, be
sound mind and memory, may be appointed execu- eaecutorl.
tors, but sirould any person under the age of twentyone years be appointed executor or executrix. the
court of probate shall appoint some suitable person
to manage and control the estate, under the direction of the court, until such executor or executrix
appointed by the will shall attain the full a~e of
twenty-one years; and all such persons, appotnted
to take charge of the estate during the minority of
any such executor or executrix. shall for the time
being give bond with security as in other cases.
SEC. ~5. The power of the executor or executors Power of enover the testator's estate, before probate of the will cutor before
and obtaining letters testamentary. shall extend to Pl'obate.
the burial of the deceased. the payment of necessary funeral charges, and the taking care of the estate. but in' all such cases, if the will shall be rejected when presented for probate. and such executor thereby never qualify. he shall in nowise be liable as an executor of his own wrong. unless upon refusal to deliver up the estate to the person or persons authorized to receive the same: Provided. That
this section shall not be construed to exempt any
such person. claiming to be executor as aforesaid
from liabilities for any waste or misapplication of
such estate.
SEC. 26. \Vhere two or more executors are ap- Irone e:w:ecutor
pointed in and by the same will. and one or more of die or refule to
the persons named as such shall die, refuse to take act.
upon himself or herself such executorship, or be
otherwise disqualified. letters testamentary shall be
granted thereon to the other person or persons so
named. not renouncing as aforesaid and not disqualified.
SEC. 27. Every executor, or administrator with Oatb to betathe will annexed. at the time of proving the will and ken by e:w:ecugranting letters testamentary or of administration :or, or admlnas aforesaid, shall take and subscribe before the Itrator.
judge of probate the following oath. to wit: "1 do
solemnly swear (or affirm) that this writing contains
the true last will and testament of the within named
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A. B. deceased, so far as I know or believe, and that
I will well and truly execute the same, by paying first
the debts and then the legacies mentioned therein.
as far as his goods and chattels will thereunto extend
and the law charge me, and that I will make a true
and perfect inventory of all such goods and chattels.
rights and credits, as may come to my hands or
knowledge, belonging to the estate of the said deceased, and render a fair and just account of m\'
executorship, when thereunto required by law, to
the best of my knowledge and abIlities, so help me
God." Which said oath shall be administered by
the judge of probate, and be attached to and form a
part of the probate of said will.
Ellecutora.&c.. SEC. 2~. All executors hereafter to be appointed.
toaive bond. unless the testator or testatrix shall otherWIse direct
in the will, and all administrators with the will
annexed shall, before entering upon the duties of
their executorships and administrations respectively.
enter into bond with good and sufficient security, to
the judge of probate and his successors, to be
approved by him, in a sum double the value of the
estate, for the use of the parties interested, in the
following form, to wit:
Form.
"Know all men by these presents, that we, A. B.,
C. D. and E. F. of the county of - - and Territory
of Iowa, are held and firmly bound unto G. H. judge
of probate, in the penal sum of - - - dollars, current
money of the Untted States, to be paid G. H. or his
successors in office; for which payment, well and
truly to be made and performed, we, and each of us,
bind ourselves, our heirs, executors, and administrators, jointly, severally, and firmly by these presents. Witness our hands and seals this - - day of
-A.D.tS-.
ConditIon.
"The condition of the above obligation is such.
that if the above bounden A. B. executor of the last
will and testament of G. H. deceased (or administrator with the will annexed of G. H. deceased. as
the case may be) do make or cause to be made. a
true and lerfect inventory of all and singular the
goods an chattels, rights and credits, lands. tenements, and hereditaments, and the rents and profits
issuing out of the same, of the said deceased, which
have or shall come to the hands, possession. or
knowledge of the said, A. B. or into the possession
of any other person for him. and the same so made
do exhibit in the court of probate for the said county
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of
as required by law, and also make and
render a fair and just account of his actings and
doings as such executor (or administrator) to said
court, when thereunto lawfully required, and well and
truly fulfil the duties enjoined upon him in and
by the said will, and shall moreover pay and deliver
to the persons entitled thereto, all the legacies and
bequests contained in said will. so far as the estate
of the said testator will thereunto extend, according
to the value thereof. and as the law shall charge him,
and shall in general do all other acts which may from
time to time be required of him by law. then this
obligation to be void, otherwise to remain in full
force and virtue:" Which said bond shall be signed Bond to be
and sealed by the said executor (or administrator) filed.
and his securities, attested by the judge of probate,
and filed in his office.
SEC. 29. vVhere any testator or testatrix shall leave In whal eale
visible estate more than sufficient to pay all his or lecurlty not to
her debts. and by will shall direct that his or her be required.
executors shall not be obliged to give security, in
that case no security shall be required. unless the
court of probate shall see cause, from their own
knowledge or the suggestions of creditors or legatees, to suspect the executors of fraud, or that the
personal estate will not be sufficient to discharge all
the debts, in either of which cases such court may
require security, and the same shall be given before
letters testamentary shall be granted, notwithstanding any directions to the contrary in said will.
SEC. 30. If any person, named as an executor or When eneu·
executrix in any last will and testament, shall be. at tor, &e., dil'
the time when administration ought to be granted. qualified.
under the age of seventeen years. or of unsound
mind, or convicted of any crime rendering him or
her infamous. or shall be a married woman, letters of
administration or testamentary (as the case may require) may be granted in the same manner as if such
person had not been named as such in such will,
unless in the case of a married woman, her husband
shall give bond with her as aforesaid, with two or
more sufficient securities. to be filed as aforesaid. for
her faithful performance as such executrix. and on
all questions, touchin~ such disqualification, the court
of probate shall receive the like testimony as would
be admissible in any court of law or equity in similar
cases.

Digitized by

Google

514
SEC. 81. During any contest in relation to the probate of any will, testament, or codicil, before the same
shall be recorded, or until a will which may have
::::~:e:'::; once existed but shall have been destroyed, or shall
be concealed, shall be established, and the substance
thereof committed to record, with the proof thereupon taken, or during any contest in regard to the
nght of executorship, or to administer the estate of
any person dying either testate or intestate, or whenever any other contingency may happen which shall
be productive of ~reat delay before letters testamentary or of administration can be issued upon the
estate of such testator or intestate to the person or
persons having legal preference to the same, the
court of probate may appoint any person or persons
as administrators to collect and preserve the estate
of any such decedent, until probate of his will or
until administration of his estate be granted, taking
bond and security for collecting the estate, for the
making an inventory thereof, and safe keel?ing
and delivering up the same, when thereunto reqUIred
by the said court of probate, to the proper executors
or administrators whenever they shall be admitted
and qualified as such.
Form of letters
SEC. 3~. The form of the letters to be granted to
of admlniatra· the person or persons so appointed to collect and
tlon to collect breserve the estate of the decedent as aforesaid, shall
and preserve.
e as follows. viz: "The Territory of Iowa to all to
whom these presents shall come, greeting: Know ye,
that whereas A. B. late of the county of - - - , Territory of Iowa, deceased, as it is saId, had at his, or
her decease, personal property within this Territory,
the administration whereof cannot be immediately
granted to the persons by law entitled thereto, but
which, if speedy care be not taken, may be lost,
destroyed. or diminished; to the end therefore that
the same may be preserved for those who shall appear to have a legal right or interest therein. we do
hereby request ·and authorize C. D. and E. F., of the
county of - - - and Territory aforesai~ to collect
and secure the said property. wheresoever the same
may be in this Terrttory, whether it be goods, chattels, debts, or credits, and to make or cause to be
made a true and perfect inventory thereof, and to
exhibit the same with all convenient speed to the
court of probate of the said countyof---, together
with a reasonable account of his collection, acts and
doings in the premises aforesaid. Witness G. H.
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judge of probate in and for the county of - - - , at
his office 10 - - , this - - day of - - - A. D. 18-.
[SEAL.]
G. H., Judge of Probate.
SEC. 03. Before letters of admlOistration to collect Bond to be preshall be granted as aforesaid, the person or persons, YloualJ r!YeD.
so appointed as aforesaid, shall give bond, with good
and sufficient security, to be approved by the court
of probate, in the following form, to wit:
"Know all men by these presents, That we, C. D., Form.
E F. and J. K., of the county of - - - , and Territory of Iowa, are held and firmly bound unto G. H.
judge of probate, in the penal sum of - - dollars,
current money of the United States, to be paid the
said G. H. or his successors in office, for the payment
of which, well and truly to be made and performed,
we bind ourselves, our heirs, or executors and administrators jointly, severally, and firmly by these
presents. Witness our hands and seals this - - day
of - - - 18-. The condition of the above obliga- Condition.
tion is such, that if the above bounden C. D. shall
well and honestly discharge the duties appertaining
to his appointment as administrator to collect the
estate of A. B., late of the county of - - - , deceased,
and shall make or cause to be made a true and perfect inventory of all such goods, chattels, debts, and
credits of the said deceased as shall come to his or
her possession or knowledge. and the same in due
time return to the office of the judge of probate of the
proper county, and shall also deliver to the person or
persons authorized by the said court of probate as
executors or administrators to receive the same, all
such goods, chattels, and personal estate as shall
come to his or her possession as aforesaid, and shall
in general ,Perform such other duties as shall be required of him or her by law, then the above obligatIOn to be void, otherwise to remain in full force and
virtue." Which said bond shall be signed and sealed
by such administrator and his or her securities,
attested by the judge of probate, and filed in his
office.
SEC. 34. Before any administrator to collect shall Oatb to be taenter upon the duties of his appointment as aforesaid, ken and aubhe or she shall take and subscribe the following oath scribed.
or affirmation before the judge of probate, to wit:
"I do solemnly swear (or affirm) that I will well and
honestly discharge the trust reposed in me, as collector, or administrator to collect, of the estate of A.
B. deceased, according to the tenor and effect of the
65
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letters granted to me by the judge of probate of the
said county of - - - , to the best of my knowledge
and abilities, so help me God:" which said oath shall
be reduced to writing, subscribed by the party making it, and filed in the office of the Judge of probate
before whom the same shall be taken.
Powerlll'aatecl
SEC. 35. Every collector, so appointed as aforeto collector.
said, shall have power to collect goods, chattels, and
debts of the same deceased according to the tenor of
the said letters, and to secure the same at such
reasonable and necessary expense as shall be allowed
by the court of probate, and the said court may
authorize him or her, immediately after the inventory
and appraisement of such estate, to sell such as shall
be penshable, or may be injured by delay, and to
account for the same, and for the whole trouble incurred by such collector, the court of probate may
allow such commission, on the amount of the said
personal estate, as shall be actually collected and
oelivered to the proper executor or administrator as
aforesaid, as said court may deem just and reasonable: Provided, The same shall not exceed six per
cent. on the amount stated in such inventory or bill
of appraisement as aforesaid.
SEC. 36. Every collector, appointed as aforesaid,
Suitl aot to
abate by reyo- shall have power to commence suits for debts due to
caUoa of Jet· the decedent, and to release the same on payment
terl to collect.
thereof, and no such suit shall abate by the revocation of the letters of such administrator to collect,
or collector, but the same may be prosecuted to a
final decision by the executor or executors, administrator or admmistrators, to whom letters testamentary or of adminstration may be granted as aforesaid.
SEC. 37. On the granting of letters testamentary
To dell,er
property to
or of administration as aforesaid, the power of any
BucceSlor.
such collector as may have been so appointed shall
cease, and it shall be his duty to deliver, on demand,
all the property and money of the deceased which
shall have come to his hands or possession, saving
such commission as may be allowed by the judge of
probate as aforesaid to the person or persons obtainmg such letters, and in case any such collector or
administrator shall refuse or neglect to deliver over
such property and money to such person or persons,
when legal application shall be made therefor, such
collector, so neglecting or refusing, shall be liable to
Peaalty for ae- pay twenty per cent. over and above the amount of
glect.
all such property or money as shall come to his
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hands by virtue of his said administration, and shall
moreover forfeit all claim to any commission for collecting and preserving the estate; which said twenty
per cent. together with all damages which may be
sustained by reason of the breach of any bond which
may at any time be given by any such collector, may
be sued for and recovered by the person or persons
to whom letters testamentary or of administration
may be granted as aforesaid. for the use of the estate of such decedent.
SEC. 38. 'AlI such estate, both real and personal, as Eatate real and
is not devised or bequeathed in the last will and tes- personal not
tament of any person, shall be distributed in the dnlaed.
same manner as the estate of an intestate; but in all
such cases the executor or executors, administrator
or administrators with the will annexed, shall have
the preference in administering on the same.
SEC. 39. If any lands, tenements, or heredita- CredItor lOa,
ments shall be charged with any debt or debts by be a wltneas.
any will, testament, or codicil. and the creditor,
whose debt is so secured, shall attest the execution
of the same, such creditor shall, notwithstanding, be
admitted as a witness to the execution thereof.
SEC. 40. Every devise of land, or any estate Dnlae, &c .• to
therein, or bequest of personal estate, to the wife of wIfe to bar
the testator, shall be a bar of her dower in lands, or dower.
share of the personal estate, unless it be otherwise
expressed in the will, testament, or codicil.
SEC. 41. A widow shall be debarred of her right Renunciation
of dower in the est'lte of her deceased husband in by wIdow. and
all cases where any provision shall be made for her ~Itbl:o~~at
in the testator's will as aforesaid, unless within six 1D~;e.
months, after the authentication or probate of the
will, she shall deliver or transmit to the court of I?robate of the proper county a written renunciatIon,
which may be in the following form, to wit: "I, A.
B. widow of C. D., late of the county of-- --,
Territory of
, do hereby renounce and quit
all claim to any bequest or devise made to me by the
last will and testament of my said deceased husband,
which has been exhibited and proved according to
law, and I do elect to take, in lieu thereof, my dower
or legal share of the estate of my said husband."
Which said letter of renunciation shall be filed in
the office of the judge of probate, and shall operate
as a complete bar against any claim which such
widow may afterwards set up to any provisions which
may have been thus made for her in the will of any
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such testator, and by thus renouncing all claims to a
devise or bequest as aforesaid, such widow shall
Wbat abe .ban thereupon be entitled to the one third part of the
tbeD be eDtl- real estate of her said deceased husband for life. and
tIed to_
one-third part of the personal estate forever, which
shall rem am after the payment of all just debts and
claims against the estate of such testator_
Wbell court to
SEC. 42. In all cases where a widow shall renounce
abate from or all benefit under the will, and the legacies and beadd tolqaclea. quests therein contained to other persons, shall, in
&c.
consequence thereof become diminished dr increased
in amount, quantity, or value, it shall be the duty of
the court of probate, upon the settlement of such estate, to abate from or add to such legacies and
bequests, in such manner as to equalize the loss sustained or advantage derived thereby, in a corresponding ratio to the several amounts of such legacies
and bequests, according to the intrinsic value of each.
SEC. 43. If the widow commit waste in the lands
Widow liable
for _.te.
and tenements, or the personal estate of the deceased,
she shall be liable to an action by the heir or devisee,
or his or her guardian, if of real estate, or by the
executor or administrator if of personal estate, and
if she marry a second husband, he shall be answerable with her in damages for any waste committed
by her as aforesaid before such second marriage, or
by the husband himself after such marriage.
SEC. 44. Estates, both real and personal, of resident
DelCeDta.
or non-resident proprietors in this Territory dying
intestate, or whose estates, or any part thereof, shall
be deemed and taken as intestate estate, and after all
just debts and claims against such estate shall be
paid as aforesaid, shall descend and be distributed
to his or her children, in equal portions,thedescendants of a deceased child or grand child taking the
share of their deceased parent, by representation, in
equal parts among them. And when there shall
be no children of such intestate, or descendants of
any child or children living at the time of his
or her decease, the estate of said intestate shall
belong to his or her father, if living, but if said
intestate's father be not living, such estate shall belong to his or her mother, if living, and if neither of
the parents of said deceased shall be living, such
estate shall be equally distributed among the brothers
and sisters of saId deceased, the children or descendants of any deceased brother or sister taking the
share of their deceased parent, by representation, in
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equal parts among them. And if there be no children
or descendants of any such deceased, and no parents,
brothers, or sisters, and no descendants of any brothers or sisters, of said deceased, the estate aforesaid
shall descend to, and be divided equally among. his
or her next of kin, in equal degree. computing
according the rules of the cIvil law. And in no case
shall there be a distinction between the kindred of
the whole and those of the half-blood; saving to the
widow, in all cases, her dower. and to the husband his
courtesy, according to the course of the common law.
SEC. 45. The widow. in all cases. shall be allowed Property reo
to have and retai n as her sole and separate property, tailled by wid·
one bed and bedding, the wearing apparel of herself r;:~ ~otdl~~' f
and family, one milch cow and calf. her saddle and decea:':. I 0
bridle. one horse. household and kitchen furniture
sufficient for herself and family, and provisions for
the same for one year; said property shall be retained by the widow, and set apart to her by the
executor or administrator, and shall in no case be
subject to the payment of the debts of the deceased.
In all cases where the intestate at his death shall
leave no property of the description specified to the
widow by this act. the widow shall be entitled to
other property. or the value of the same in money,
and it shall be the duty of the administrator, or judge
of probate. to allow the value of the articles specified
by law to be set apart to the widow of any intestate,
to be allowed her in money or other personal prt>perty at her election.
SEC. 46. Where any of the children of a person Hotcbpot.dying intestate, or their issue, shall have received Proceedlnls
from such intestate. in his or her lifetime. any real or thereon.
personal estate by way of advancement. and shall de·
sire to come into the partition or distribution of such
estate with the other parceners or distributees, such
advancement, both of real and personal estate. shall
be brought into hotchpot, with the whole estate real
and personal of such mtestate; and every person so
returning such advancement. as aforesaid, shall thereupon be entitled to his or her just proportion of said
estate.
SEC. 47. If any man shall have one or more chil- Children born
dren by any woman whom he shall afterwards marry, belor. mar·
such child or children, if acknowledged by the man, riqe.
shall, in virtue of such marriage and acknowledgment be thereby legitimated, and capable in law to
inherit and transmit inheritance as if born in wedlock.
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Children of ano SECo 48. If any single or unmarried woman, havmarrledwomeu ing estate either real or personal, in her own right.
not to bedlslnoshall hereafter die,leavlOg one or more children
berlted.
d eemed'10 I aw legItImate,
'11'
suc h c hOld
I or c hOld
I
reD
shall not on that account be disinherited, but they,
and each of them, and their descendants,shall be
deemed able and capable in law to take and inherit the
estate of their deceased mother, in equal pa~~
them, to the exclusion of all other J?ersons:
'.
That if there shall be no such child or children, or
their descendants, then and in such case the estate
of the intestate shall be governed by the rules of
descent, as in other cases where illegitlmates are excluded.
Aliens ma,
SEC. 49. All foreigners, whether aliens, denizens,
h~ld and trausoor naturalized citizens, may take and hold real and
mit real eatate. personal estate in this Territory, either by purchase
or descent, and alienate and transmit the same to
their heirs or assigns, whether such heirs or assigns
be citizens of the United States or not, in the same
manner as natural born citizens of the United States
mayor can do; and the children or next of kin
of any such person dying intestate, and leaving
estate either real or personal in this Territory, whether
such children or kindred be citizens of the United
States or not, shall be deemed and taken to come
within the rule of descents hereinbefore described,
and shall inherit such estate accordingly; saving to
th~ widow of such alien, denizen, or naturalized citizen, in all cases, such dower, provision. and privilege
as is or may be allowed by law in other caseso
Equitable esSEC. 50. Equitable estates shall be subject to the
tatea subject to widow's dower, and all real estate of every descripdower.
tion contracted for by the husband in his lifetime,
the title to which may be completed after his decease.
SEC. 51. In all cases where any person shall die
l'roylslon for
posthumous intestate, leaving real or personal estate in this Terchildren of In- ritory, and a child or children shall be born unto
testates.·
. d ecease, WIthin
. . the usual time
.
hIm after hiS
prescribed by law. such child or children shall come in
for their just proportion of said estate, in all respects as though he, she, or they had been born in
the lifetime of the intestate.
To whom adSEC. 520 Administration shall be granted to the
ministration husband upon the goods and chattels of his wife,
ma, be paut- and to the widow. or next of kin to the intestate. or
ed.
some of them, if they will accept the same and are
0
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not disqualified; but in all cases the widow shall
have the preference, but if no widow, or other relation of the intestate, shall apply within sixty days
from the death of such intestate, the court of probate may grant administration to any creditor or
creditors who shall apply for the same; and in case
no such application be made by any creditor or
creditors, within fifteen days next ensuing the lapse
of the said term of sixty days as aforesaid, administration may be granted to any person or p'ersons
whom the judge of probate may think wIll best
manage the estate; and in all cases where such in- Non-resident
testate shall have been a non-resident, or without a inteltates.
widow, next of kin, or creditors, in this Territory,
but having property within the Territory, administration shall be granted to the public administrator
of the proper county, and to no other person: Pro- ProyllO.
vided. That no administration shall in any case be
granted until satisfactory proof be made before the
court of probate, to whom application for that purpose shall be made, that the person, on whose estate letters of administration are requested, is dead,
and died intestate so far as they have knowledge
and believe.
SEC. 53. If any balance of any such intestate's es- Balance of Intate, as may at any time be committed to any pub- teltate'ustate.
lic administrator as aforesaid, shall remain in the
hands of such administrator, after all just debts and
charges against such estate shall have been fully
paid, which shall have come to the knowledge of such
public administrator, for two years after the adminIstration of such estate shall have been committed
to him as aforesaid, such administrator shall cause
the amount thereof, with the name of the intestate, Amount and
the time and place of his or her decease, to be pub- otber partleulished in some one of the public newspapers printed :~~ t; be pubin this Territory, for eight weeks successively, not i- I e .
fying all persons having claims or demands against
such estate to exhibit the same, together with the
evidence in support thereof. before the court of probate of the proper county within six months after
the date of such notice, or that the same will be forever barred; and if no such claim be presented for
payment or distribution within the saId time of six
months as aforesaid, such balance shall be paid into
the rublic treasury of said county, and the county
shal be answerable for the same, without interest,
to such person or persons as shall thereafter appear
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to be legally entitled to the same, if any such shall
ever appear.
Propert, of InSEc.5t. Upon the death of any person intestate.
teatate to be not leaving a widow, or next of kin, or creditor, or
.ecb~~ed':'1 _ creditors, within any county in this Territory. it
r.~rat:r. m n shall and may be lawful for the public administrator
of the county wherein such person may have died as
aforesaid. or wherein the goods and chattels, rights
and credits of such decedent shall be, in case such
person shall have been a non-resident, to take such
measures as he may deem proper for the protecting
and securing the property and effects of such intestate from waste or embezzlement, until administration thereon shall be granted to the person entitled
thereto as aforesaid; the expenses whereof shall be
. paid to such public administrator, upon the allowance of the court of probate, in preference to all
other demands against such estate, funeral expenses
excepted.
LettersleltaSEC. 55. All letters testamentary, letters of admatar y: &c .• ministration, either with or without the will anto luue In tbe nexed, letters of administration to collect, and tk
name of tbe
1 •. _ • •
••
b
Territory.
uunUJ non, Writs, summonses, Citations, su prenas.
and all other processes which may at any ttme be
made or issued by the judge of probate in the discharge of his official duties. shall be made and issued in the name of the Territory of Iowa, bear test
in the name of such judge, and be sealed with the
seal of the said court of probate.
Eyldence may
SEC. 56. Upon every application for letters of adbe required of ministration upon the goods and chattels, rights and
certain appll·
credits of any person dying intestate, by any person
cmts for administration. not entitled to the same, as husband, widow, next of
kin, creditor, or creditors, or public administrator.
the court of probate, to which such application shall
be made. shall, before the granting of administration
to any such applicant or applicants, cause such applicant or applicants to produce satisfactory evidence
that the person or I?ersons having the preference
have relinquished their prior right thereto: p,.q,iU.
Proyllo.
Such application shall fie made within the space of
seventy-five days next ensuing the death of any such
intestate as last aforesaid; but if such application be
made after the expiration of seventy-five days, it
shall not be necessary to make such proof, and the
judge of pr09ate may proceed to grant letters to such
applicant or applicants or any other person or persons as he may think fit.
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SEC. 57. All letters testamentary, to be hereafter Form of letters
issued to executors under this law, shall be in the teatameatar,.
followin~ form, to wit:
Terntory of Iowa, t SCT
County of
f'
The Territory of Iowa to all, to whom these
presents shall come, greeting. Know ye, that whereas
A. B. late of the county of - - - and Territory of
- - - died on or about the - - - day of - - A.
D. 18-, ·as it is said, after having duly made and
published his last will and testament, a copy whereof
IS hereunto annexed, leaving at the time of his death
property in this Territory which may be lost,
destroyed, or diminished in value if speedy care be
not taken of the same; and inasmuch as It appears
that C. D. has been appointed executor in and by the
said last will and testament to execute the same, and
to the end that the said property may be preserved
for those who shall appear to have a legal right or
interest therein, and that said will may be executed
according to the request of the said testator, we do
hereby authorize him, the said C. D., as such executor, to collect and secure all and singular the goods
and chattels, rights and credits which were of the
said A. B. at the time of his decease. in whosoever
hands or possession the same may be found in the
Territory, and well and truly to fulfil and perform all
such duties as may be enjoined upon him by the said
will, so far as there shall be property, and the law
charge him, and in general to do and perform all
other acts which now are or hereafter may be required of him by law. Witness E. F. judge of probate of the said county of - - - , at his office in
- - - this - - day of - - - - A. D. 18-.
[Seal] E. F., judge of probate.
SEC. 58. The form of letters of administration, Fo.m oflettera
hereafter to be issued in th is Territory, shall, as near oladmlnlatra·
as may be, be as follows, to wit:
tIOD.
Territory of Iowa, I SeT.
County of - - - \
The Territory of Iowa to all, to whom these presents
shall come, greeting:
Know ye, that whereas A. B. of the county of
- - and State (or Territory) of - - - died intestate, as it is said, on or about the - - - day of
- - - - A. D. 18-, having at the time of his
decease, personal property in this Territory which
may be lost, destroyed, or diminished in value, if
66
Digitized by

Google

524

speedy care be not taken of the same. To the end
therefore that said property may be collected and
preserved for those who shall appear to have a legal
right or interest therein, we do hereby appoint C. D.
of the county of - - - - and Territory of Iowa, ad·
ministrator of all and singular the goods and chattels.
rights and credits, which were of the said A. B. at
the time of his decease, with full power and authority
to secure and collect the said property and debts
wheresoever the same may be found ID this Territory,
and in general to do and perform all other acts which
now are or hereafter may be required of him by law.
Witness E. F. judge of probate, in and for the county
of - - - at his office in - - - this - - - day of
--A.D.tB-.
[Seal.]
E. F., judge of probate.
And in all cases where letters of administration
with the will annexed, letters of administration tk
ooni.s non, or letters of administration to any public
administrator, shall hereafter be issued by any court
of probate in this Territory, the same shall be issued
in conformity with the foregoing forms as nearly as
may be, taking care to make the necessary variations,
additions, or omissions, to suit each particular case.
Administrator
SEC. 59. The court of l?robate shall, in all cases,
to take aD oatb, upon granting administratIon of the goods and chat·
tels, rights and credits of any person dying intestate,
require the administrator or administrators (public
administrator excepted) to take and subscribe the
following oath, to wit: "I do solemnly swear, or
affirm, that I will well and truly administer all ;,nd
singular the goods and chattels, right, and credits,
and effects of A. B. deceased, and pay all just claims
and charges against his estate, so far as his goods,
chattels, and effects shall extend, and the law charge
me, and that I will do and perform all other acts, required of me by law, to the best of my knowledge
and abilities." Which said oath shall be reduced to
writing, subscribed by the person taking the same be·
fore the said judge of probate, and filed in his office.
And eDterlnto
SEC. 60. Each and every administrator, except as
bond.
is hereinbefore provided for. shall, before entering
upon the duties of his office, enter into bond, with
good and sufficient security, to be approved by the
judge of probate, in a sum double the value of the
estate, and payable to the people of the Territory of
Iowa, for the use of the parties interested, in the
following form, to wit:
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"Know all men by these presents that we, A. B., Form.
C. D. and E. F. of the county of - - - and Territory of Iowa, are held and firmly bound unto the
people of the Territory of Iowa, in the penal sum of
- - - dollars, current money of the United States,
for which payment, well and truly to be made and
performed, we and each of us do bind ourselves, our
heirs, executors, administrators, and assigns, jointly,
severally, and firmly by these presents. Witness
our hands and seals this - - day of - - - A. D.
18-.
"Th~ condition of the above obligation is such, CondltioD.
that if the said A. B., administrator of all and singular the goods and chattels, rights arid credits of J.
R. deceased, do make or cause to be made a true and
perfect inventory of all and singular the goods and
chattels, rights and credits of the said deceased,
which shall com~ to the hands, possession, or knowledge of him the said A. B. as such administrator, or
to the hands of any person or persons for him, and
the same so made do exhibit or cause to be exhibited
in the court of probate for the said county of - - agreeably to law, and such goods and chatte!s, rights
and credits, do well and truly administer according
to law, and all the rest of the said goods and chattels, rights and credits which shall be found remaining upon the account of the said administrator, the
same being first examined and allowed by the court
of probate, shall deliver and pay unto such person
or persons as may be legally entitled thereto, and
further do make a just and true account of all his
actings and doings therein, when thereunto required
by the said court; and if it shall hereafter appear that
any last will and testament was made by the deceased, and the same be proved in court, and letters
testamentary or of administration be obtained thereon, and the said A. B. do in such case, on being
required thereto, render and deliver up the letters of
administration granted to him as aforesaid, and shall
in general do and perform all other acts which may
at any time be required of him by law, then this
obligation to be void, otherwise to remain in full
force and virtue."
Wh ich said bond shall be signed and sealed by the In other cues
said administrator and his securities, attested by 18me form of
the judge of probate, and filed in his office. And in bond.
an cases where bonds shall be taken from any administrator de bonia non, or in any other case where
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a form shall not be prescribed in this act, the same
shall be made as nearly as may be in conformity with
the form above prescribed, with corresponding variations to suit each particular case.
Actions on
SEC. 6J. All bonds which may at any time be given
bond. ohzecu· by any executor or executors, administrator or adton, Itc.
ministrators, either with or without the will annexed.
or de htmu f'/.OIn, to collect, or public administrator
may be put in suit and prosecuted against all or any
one or more of the' obhgors named therein, in the
name of the Territory of Iowa, for the use of any
person or persons who may have been injured by
reason of the neglect or improper conduct of any
such executor or administrator as aforesaid, and such
bond shall not become void on the first recovery
thereon, but may be sued upon from time to time
until the whole penalty shall be recovered: P~ided.
That the person or persons, for whose use the same
may at any time be prosecuted, shall be liable for all
costs which may accrue in the prosecution of the
same; and certified copies of all such bonds, under
Certlfiedcoplel the seal of the court of probate, shall be received as
to be evidence. evidence to authorize such recovery in any court of
law or equity having jurisdiction thereof in this Territory.
.
kecord. to be
SEC. 62. The judges of the court of probate rekept of all
spectively shall make, keep, and preserve complete
wills. admlnls· records of all wills, testament, and codicils, and the
trations,
bonds, Itc.
probate thereof; all letters testamentary and of administration, either with or without the will annexed,
de boY/ill 11011. or to collect; all bonds taken of executors or administrators; all inventories, aJ?praisements, and sale bills; and all other exhibIts presented to and allowed by said courts, appertaining
to the administration and settlement of estates, with
an alphabet of reference to the page, names of parties, and amount of such exhibIts, inventories, appraisements, and sale bills; and shall docket from
time to time, upon their books of record, all matters
and controversIes that shall arise for a decision or
adjudication before any of said courts, with the
names of the parties litigant, the evidence adduced
thereon, and the opinion or decision of the court, in
order that there may be no difficulty in taking appeals therefrom; they shall record all letters testamentary and of administration before they are delivered out of their offices respectively, and shall
certify at the foot, or on the back thereof, that the
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same have been recorded according to law; they
shall preserve all original wills, testaments, codicils,
oaths, bonds, inventories, appraisements, and sale
bills. accounts current. and transcripts of settlements, in proper order on file in their offices respectively, ana copies of any of the aforesaid papers.
or of such records, duly certified by the judge of
probate, under the seal of said court, shall have the
same force and effect as the originals in all courts
of judicature in this Territory: Provided, it shall not
be necessary to make a complete record of the pro- Proylao.
ceedings, except on the request of one of the parties
who shall pay for the same.
SEC. 63. If at any time after letters of administration have been granted, a will of the deceased shall Administration
be produced, and probate thereof granted accord- to be revoked
ing to law , such letters of administration shall be on
production
of will.
revoked and repealed. and letters testamentary. or
of· administration with the will annexed, shall be
granted in the same manner as if the former letters
had not been obtained.
SEC. 64. In all cases when a will, testament, or
codicil shall have been proved, and letters granted Ifwlllsetaside.
thereon as aforesaid, and such will shall thereafter administration
be set aside or annulled by due course of law. the ::6;:t::.' to
letters granted thereon shall be revoked and repealed, and administration fk bonis non granted of
the goods and chattels unadministered.
SBc.65. The court of probate shall have power to
revoke and repeal all letters testamentary, or of ad- Casn In wblcb
ministration, granted to persons who· shall become letters testainsane, lunatic, or of unsound mind, habitual drunk- admen~ary.or b
. f
m n. may e
. d 0 f any 10
ar ds, persons wh0 may be convlcte
a- recorded.
mous crime, who waste or mismanage the estate, or
who conduct themselves in such a manner as to endanger their co-executors, co-administrators, or securities; in all which cases the court shall summon
the person or persons charged to be in default or disqualified as aforesaid, to show causewhy such revocation should not be made; and when made, the
reasons therefor shall be stated at large upon the
record, and other letters granted to the next person
or persons who shall, according to law, be entitled
to the same.
SBC. 66. If any executor of any last will or testament, or administrator of an intestate estate, resid- Otber ca....
ing out of the Territory at the time of taking upon
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himself the execution of such trust. or after having
done so, shall remove beyond the.. limits of this Territory, and shall refuse or neglect, after due notice
from the court of probate. to render his accounts
and make settlement of such estate with creditors.
le~atees, or heirs, or their legal representatives. the
saId court may in like manner revoke such letters.
and grant other letters thereon to such person or
persons as may be entitled to the same. and as to
the said court shall seem mete.
RevocatloD of
SEC. 67. Where the letters of one of several exletters,d.atb, ecutors or administrators are revoked, or one or
or dllquaUfica· more of the executors or administrators shall die or
tiOD of execu·
••
• •
tor,&c.
become dIsqualified, the court of probate may. ID
their discretion, join other administrators in their
stead or place. and require additional bonds from
such new administrator or administrators, or the
survivor or survivors, or such as shall not have their
powers revoked, shall proceed to manage the estate;
and in case the letters of all of them shall be revoked, or all of said executors or administrators
shall depart this life before final settlement and distribution of the estate shall have been made, administration with the will annexed, or as the case may
require, shall be granted to the persons next entitled
thereto; and in all cases where any such executor or
administrator shall have his letters revoked as aforesaid, he shall nevertheless be liable on his bond to
such subsequent administrator or administrators,
or to any other person or persons aggrieved, for any
mismanagement of the estate thus committed to his
care as aforesaid; and such subsequent administrator or administrators may have and maintain actions
of trover, debt, det-inue, account, and on the case,
against such former executor or administrator for
all such goods, chattels, debts, and credits as shall
have come to the possession of him or her, and
which shall be withheld. or may have been wasted.
embezzled. or misapplied, and no satisfaction made
for the same.
ApplicatloD of
SEC. 6t!. All the provisions of this act. relative to
tbls act.
an executor or administrator. shall apply and extend to an executrix or administratix. executors or
administrators. and vice -verBa, unless otherwise expressly provided for; and whenever any party in
the singular number. or a male party. is mentioned.
the rule shall apply to a female. or two or more hav·
ing a joint interest. so far as the rule can be with
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propriety applied, and so far as is not otherwise directed.
SEC. 69. No exc!cutor or administrator, or security MI..lon or mi.
for an executor or administrator, shall be charge- pleadlnl' of ex·
able beyond the assets of the testator or intestate, ecutor. &c.
by reason of any omission or mistake in pleading,
or false pleading of such executor or administrator.
SEC. 70. If any court of probate shall hereafter Court may regrant letters testamentary or of administration ofqulrefurtber
the estate of any person deceased, without taking lecarlty.
good security for the same as aforesaid, or if the security so taken shall afterward become insufficient,
and tn all cases where such security has been heretofore taken, and now has or shall hereafter become
insufficient as aforesaid, it shall be lawful for the
said court, on the application of any person entitled
to distribution. a creditor, or otherwise interested in
such estate, to require such executor or administrator to give other and sufficient security; and in
default thereof, the letters testamentary or of ad-In default.letministration shall be revoked, and administration te,. to be reyo~ranted to the person entitled to the same, accord- ked.
tng to the rules hereinbefore prescribed in the case of
an administrator d61xmis nun,' and all acts done and
performed according to law, by .the executor or
administrator, whose letters testamentary or of administration may be revoked as aforesaid, prior to
such revocation, shall be valid and effectual.
SEC. 71. When securities for executors or admin- Securltlel may
istrators, or their representatives, may conceive petition for
themselves in danger of sufferin5 by the misman- counter lecurl. .
d ty.
agement 0 f suc h executors or.a mlOlstrators, an
petition the court of probate for relief. in writing,
setting forth the cause of such apprehension. the
said court shall examine such petition. and if the
judge thereof shall deem the causes, therein stated
and set forth, sufficient to entitle such petitioner or
petitioners to relief, if true, he shall summon such
executor or administrator to shew cause against such
petition, and may thereupon dismiss the same, or
direct such executor or administrator, in his discretion, either to give good counter security to save
such petitioner or petitioners harmless, or to give a
new bond in the like penalty as the first; and such new New bond may
bond shall have relation back to the time of grant- be taken.
ing letters testamentary or of administration. and
shall be as effectual, in every respect as if the same
had been executed before such letters had been

Digitized by

Google

530
granted; and upon refusal or neglect to give bond
d8 novo, or counter security, as aforesaid, the letters
granted to such executor or adrltinistrator may be
revoked. and letters of administration with the will
annexed, or d8 bonia non, granted thereon as aforesaid.
Coodltloo
. SEC. 72. In all cases where a new bond shall be
thereof.
required to be given by an executor or administrator,
as aforesaid, the formal part of the bond shall be as
heretofore prescribed, wIth a condition thereto in the
following form. to wit: "The condition of the abOl"'e
obligation is such, that whereas the above bound A.
B., executor of the last will and testament of J"' K.
deceased, (or administrator of the goods and chattels,
rights and credits of ]. K. deceased), has heretofore
executed a bond, payable to the Territory of Iowa,
and conditioned for the discharge of his duties as
executor or administrator as aforesaid, which said
bond bears date on the - - day of - - - A.. D. lS-:
and whereas, by an order of the court of probate.
made on the - - day of - - - A. D. 18-, other
bond and security has been required of the said executor or administrator; now, therefore, if the said
executor or administrator shall well and truly have
kept and performed, and shall well and truly keep
and perform, the condition of the bond first gIven as
aforesaid, in all respects, and shall in all respects
have performed, and shall continue to perform, the
duties of his office as aforesaid. then thIs obligation
to be void, otherwise to remain in full force and virtue." Which bond shall be signed, sealed, attested.
and filed, in all respects as aforesaid.
loyeotorl...
SEC. 73. In every case wherein letters testamenbow takeo aod tary, of administration. or of collection, are granted.
returoed.
it shall be the duty of the executor or administrator
to make out a full and perfect inventory of all such
real and personal estate. or of the proceeds thereof,
as shall be committed to his superintendence and
management, and as shall come to his hands, possession, or knowledge, whether the same shall consist
in· lands, tenements, hereditaments, annuities, or
rents, or in goods or chattels, and rights and credits.
particularly specifying the nature and amount of
each. or both, as the case may require. and noting
distinctly the amount in money on hand, the nature
of each debt due to the deceased, and whether the
same be safe, or doubtful, or desperate; which said
inventory shall be returned to the office of the judge
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of probate, within three months from the date of
said letters testamentary, or of administration, as
aforesaid.
SEC. 74. On granting any letters testamentary or Appralaerato
of administration as aforesaid, a warrant or warrants beappolDted.
shall issue, under the seal of the court of probate,
authorizing three persons of discretion, not related
to the deceased. or interested in the administration of the estate, to appraise the goods, chattels,
and personal estate of the deceased, known to them,
or to be shown by the executor or administrator,
which warrant shall be in the following form, to wit:
"The Territory of Iowa to A. B. C. D., and E. F., of Warret.
the county of - - - and Territory of Iowa, Greeting. This is to authorize you to appraise the goods,
chattels. and personal estate of J. K.. late of - - deceased, so far as the same shall come to your sight
and knowledge, each of you having first taken the
oath (or affirmation) hereto annexed, a certificate
whereof you are to return annexed to an aprraisement .
bill of said goods, chattels, and persona estate, by
you appraised. in dollars and cen ts, and in the said bill
of appraisement you are to set down, in a column
or columns opposite to each article afpraised, the
value thereof. Witness S. M.• judge 0 probate for
the said county of - - at his office in - - this - day of - - , A. D. 18- (SEAL) S. M., Judge of
probate.
For which said warrant the said judge of probate Fee to judge.
shall receive the sum of fifty cents, and no more.
And on the death, refusal to act, or neglect of any
such appraiser, another warrant, in form as aforesaid, may forthwith issue in its stead.
SEC. 75. The appraisers, before they proceed to Oatb to be ta
the appraisement of the estate, shall take the fol- keD by.plowing oath (or affirmation,) to be annexed to or en- pralaera.
dorsed on the warrant of appraisement as aforesaid,
before any person authorizea to administer an oath,
viz: "You, and each of you, do solemnly swear (or
affirm) that you will well and truly, without partiality or prejudice, value and af,praisc: the goods, chattels, and personal estate of . K., deceased, so far as
the same shall come to your sight and knowledge,
and that you will in all respects perform your duty
as app,raisers to the best of your skill and judgment.· After which the said appraisers shall pro- Tbelrduty.
ceed as conveniently as may be to the discharge of
their duty, and shall set down each article, with the
67
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value thereof, in dollars and cents, as aforesaid.
All the valuation shall be set down on the right
hand side of the paper, in one or more columns, in
figures, opposite to their respective articles of property, and the contents of each column shall be cast
up, and set at the foot of each column respectively.
Bill of ap·
SEC. 76. When the bill of appraisement shall be
prailemeDt to completed, the appraisers shall certify the same unbe certified.
der their hands and seals, with a certificate of the
lice.
oath (or affirmation) to be taken by them, to be
thereto annexed, and shall deliver the same into
the hands of the executor or administrator, to be bv
him returned into the office of the judge of probate.
within three months from the date of his letters testamentary, or of administration.
IDyeDtorl... lIcc SEC. 77. Inventories, and bills of appraisements, and
maY.be clYeD authenticated copies thereof, may be given in evi·
IDeYldeDce.
dence in any suit, by or against the executor or administrator, but shall not be conclusive for or
against him, if any other testimony be~~iven that
the estate was really worth, or was lHnw,.JUU sold for
more or less than the appraised value thereof.
IDventor,. of
SEC. 78. Whenever personal property of any kind.
furtber Uleta, or assets, shall come to the possesslOn or knowledge
~:~:~~t=:::.:s. of any executo~ or admin.istrator, ~hich .shall not
have been mentlOned and IDcluded ID the IDventory
and bill of appraisement as aforesaid, an account or
inventory of the same shall be returned to the office
of the judge of probate, appraised by three disinterested sworn appraisers as aforesaid, within three
months after discovery shall be made of the same.
CompaDlatlDO
SEC. 79. Each and every appraiser, appointed unto appraller. der this act, shall be entitled to the sum of one dollar per day for each day's necessary attendance in
making all such appraisements and bills thereof as
aforesaid, to be allowed by the judge of probate.
and paid upon his order by the executor or administrator, and charged to the account of the estate.
Widow IDa,.
SEC. 80. When the estate of any testator or intesmake ber elec· tate shall have been appraised, and the same shall
tion toucblng be ascertained to be entirely solvent and free from
ber-abare o f .
I
peraonaleatate. debt or IDcumbrance, or w~ere there sha I be a sufficiency of money or assets 10 the hands of the executor to pay such debts, independent of the property
mentioned in such inventory and bill of appraisement, it shall be lawful for the widow to make her
election, whether she will take that part of the personal estate to which she may be entitled by rIght
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of dower, or otherwise, out of the articles mentioned
in such bill of appraisement according to the appraised value thereof, or the amount thereof In
money, whenever the same shall be sold and the
money collected therefor, or she may take a part in
property, and a part in money, as she may prefer.
And in all such cases it shall be the duty of the ex- Executor, &c.,
ecutor or administrator to notify the widow as soon to notify widas such appraisement shall be made, and to set ow a:d .et t
apart to her such articles of property, not exceeding apar proper y
the amount to which she may be entitled, and as she
may prefer or select, within thirty days after written
application shall be made for that purpose by such
widow; and if any such executor or administrator
shall neglect or refuse to comply with the foregoing
requisition, when application shall be made for that
purpose, he shall forfeit and pay for the use of such
widow the sum of twenty dollars per month, for
each month's delay to set apart said property so selected, after the said term of thirty days shall have
elapsed, to be recovered in the name of the Territory of Iowa, for the use of such widow, in any
court having jurisdiction of the same.
SEC. 81. Executors and administrators shall, in Further InYenaddition to the inventory and bill of appraisement tories to he
required to be made as aforesaid, make a further in- ~adet~lm
ventory from time to time of all monies, judgments,. me 0 me.
bonds, promissory notes, open accounts, or other
evidences of debts; also of his titles to estates both
real and personal, as well equitable as legal, specifying the kind, quantity, quality, situation, and value
of such real estate. by what title held, and from
whom purchased. if known, the debts appearing to
be due, or to become due to such testator or intestate,
the names of the persons by whom owing. date of
the contracts, and amount of interest accruing on
the same, with such other and further description of
the estate, the books, papers. and evidences of title,
so as to make the same as full and perfect as possible;which said inventory, when made. shall be filed
in the office of the judge of probate as is required in
{lther cases by this act.
SEC. 8:d. If any executor or administrator, or other Persona may
person interested in any estate, shall state upon be examined
(lath to any court of probate that they believe that on oath touch.
id
Ing the conany person h as ·In possession,
or h
as concea
e or cealment
01
embezzled, any goods, chattels, moneys, or effects, propert)'_
books of accounts, papers, or any evidences of debt
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whatever, or titles to land, belonging to any deceased
person, the court shall require such person to appear
before them, by citation, and may examine him or
her, on oath, touching the same; and if such person
.shall refuse to answer such proper interro~atories as
may be propounded by the court, or person Interested
as aforesaid, or shall refuse to deliver up said property
or effects as aforesaid. upon a requisition being made
for that purpose, by an order of the said court of
probate, such court may commit· such person to jail
until he or she shall comply with the order of the
court therein.
AeeountnubSBC. 83. The books of accounts of any deceased
jeet to lnapee· person shall be subject to the inspection of all pertion.
sons interested therein.
To wbatexSBC. 84. Executors and administrators shall be
tent executor•• chargeable with so much of the estate, whether real.
&e •• ebar~eable personal, or mixed, or the proceeds thereof, of their
testator or intestate, as they. after due and proper
diligence. shall recover and receive.
Salelofreal
SBC. 85. In all cases where power is or may be
estate to be
given in any will to sell and dispose of any real estate.
nlld.
or interest therein, and the same shall be sold and
disposed of in the manner, and by the person. appointed in such will, the sale shall be good and valid;
and where one or more executors shall depart this
life before such sales be made, the survivor or survivors shall have the same power, and their sales
shall be good and valid as though they all joined in
such sale.
Propert),not to
SBc.86. No executor or administrator shall, under
be removed
any pretence whatever, remove any property whatbeyondtbellm- soever, wherewith such administrator or executor
!~:o~~tbe Ter- may be charged by virtue of his letters, beyond the
.
limits of this Territory; and in case any such executor
or administrator shall remove such propertr. it shall
be the duty of the judge of probate forthwIth to revoke his letters, and to cause a suit to be instituted, on
his bond, against him and his securities, for the use of
the persons interested in the said estate; and the jury
trying such cause shall, on satisfactory evidence of
the removal of the property as aforesaid, render a
verdict against the offender or offenders aQd his securities for the full value thereof, and such other
damages as the parties interested may have sustained
by reason thereof; and letters of administration on
said estate shall issue to the next person, or persons,
entitled as in other cases.
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SEC. 81. The executor or administrator shall, as Sale of perSODsoon as convenient after making the inventory and al properl,.
appraisement as hereinbefore directed, sell at public
sale all the personal property, goods, and chattels of
the testator or intestate, not reserved to the widow
as aforesaid, and also exce(>ting specific legacies and
bequests, when the estate IS sufficient to discharge
the debts over and above the specific le~acies and
bequests, upon giving three weeks' notice of the Notice.
time and place of such sale, by at least four advertisements, set up in the most public places in the county
where the sale is to be made, or by inserting an advertisement in the nearest and most public newspaper, printed in this Territory, to the place of such
sale, at least four weeks successively, previous thereto,
upon a credit of not less than SIX nor more than
twelve months, by taking bond, with good security,
of the purchasers at such sale: ProvidlJd, That such ProYlso.
executor or administrator may make it a part of the
condition of such sale, thatlurchases under the sum
of five dollars shall be pai in hand: And}J'l'fYlJided, Proyllo.
further, That if any testator shall direct that his estate shall not be sold, the same shall be preserved
in kind and distributed accordingly, unless such sale
should become absolutely necessary for the payment of the debts and charges against the estate of
such testator.
SEC. 88. I f any executor or administrator shall be Crops growlq.
of opinion that it would be of advantage to the estate wben aDd bow
of the testator or intestate to dispose of the crop tbfJ lDay be
growing at the time of his or her decease, the same 10 •
shall be inventoried, appraised, and sold, at the same
time and in the same manner as is directed in the
preceding section; but if such executor or ;ldministrator shall believe that it would evc>ntually be of more
advantage to the estate to go on and finish the same
previous to such sale, he shall be authorized so to do,
and the proceeds of such crop~, after deducting all
necessary expenses for cultivating, ~athering, and
making sale of the same, shall be assets In the hands of
such executor or administrator, and subject to the
payment of debts and legacies and to distribution as
aforesaid.
S~C. 89. In all public sales of property, made in Clerk. aDd crlpursuance of this act as aforesaid, the executor or or at tbe .. le•.
executors, administrator or administrators, mly employ the necessary clerks and a crier, who shall be

Digitized by

Google

536

Salea between
10 A. M. and
&P.M.

Sale bill to be
certified and
returned.

Notice to per·
sonl hulng
claims a".lnst
deceaaed.

Debts not due
may be exhib·
ited.

allowed such compensation. not exceeding two dol·
lars per day. as the court of probate may jud~e
reasonable. to be paid by such executors or admimstrators and charged to said estate. All such sales
shall be made between the hours of ten o'clock, in
the forenoon. and five o'clock. in the afternoon. of
each day; and any such as shall be made before. or
after the time herein limited, shall be void.
SEC 90. All executors and administrators shall,
immediately after making such sales as aforesaid.
make or cause to be made a bill of the sales of said
estate, describing particularly each article of property
sold. to whom sold, and at what price; which sale bill.
when thus made, and certified by the clerk of such
sale and the crier thereof as true and correct. shall
be returned to the office of the judge of probate, in
the like time as is required in cases of Inventories
and appraisements.
SEC. 91. It shall be the duty of all executors and
administrators, as soon as they are qualified as such.
to cause an advertisement to be published in the
nearest newspaper printed in this Territory, for four
weeks successively, notifying and requesting all persons. having claims against the deceased. to exhibit
the same to such executor or administrator. or to
the court of probate for the proper county, for settlement, within nine months from the date of such
advertisement, in order that such executor or administrator may certainly know the number and
amount of claims against said estate, preparatory to
the liquidation and payment of the same, and also
to enable him to ascertain whether the estate be insolvent or not: PrmJi.ded, That if the apprais.ed value
of any such estate shall not exceed the sum of one
hundred and fifty dollars, the notice aforesaid may be
given by putting up advertisements in four of the
most pubhc places In the county.
SEC. 92. Any creditor. whose debt or claim against
the estate is 110t due. may nevertheless present the
same for allowance and settlement. and shall thereupon be considered as a creditor under this act. and
shall receive a dividend of the said testator's estate,
after deducting a rebate of interest for what he shall
receive on such debt. to be computed from the time
of the actual payment thereof to the time such debt
would have become due, according to the tenor and
effect of the contract.

.
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SEC. 93. No action shall be maintainable against Wben aclloa
any executor or administrator, for any debt due from ma, be malathe testator or intestate, until the expiration of one taiaedtall'aI!lt
·
f I
execu orl, ... c.
year a f ter t he ta k mg out 0 etters testamentary or
of administration, except as is herein excepted; nor
shall any person, suing after that time, recover costs
against such executor or administrator, unless a
demand be proved before the commencement of
such suit; but in all other cases, both executors and
administrators shall be liable to pay costs as other
persons.
SEC. 94. When any executor or administrator,lf perloaale..
whose testator or intestate shall have died seized of tatelasufficieat
any real estate in this Territory, shall discover or ~ ::Icbarll'e
suspect that the personal estate of such testator or e I.
intestate is insufficient to pay the just claims against
his or her estate, such executor or administrator
shall, as soon as conveniently may be, make a just
and true account of the said personal estate and
debts, as far as he or she can discover the same, and
shall make out a petition to the district court of the
county in which administration shall have been
granted, stating therein what real estate the said
testator or intestate died seized of, or so much thereof
as will be necessary to pay his or her debts as aforesaid, and request the aid of the said court in the
premises; and it shall also be the duty of such administrator or executor to give at least thirty day's
notice of the time and 'place of presenting such
petition, by serving a wntten notice of the same,
together with a copy of said account and petition on
each of the heirs, or their guardians, or devisee of
said testator or intestate, or by publishing a notice
in the nearest newspaper, for three weeks successively. commencing at least six weeks before the
presenting of said petition, of the intention of
presenting the same to the district court, for the sale
of the whole, or so much of the real estate of the
said testator or intestate as will be sufficient to pay
his or her debts, and requesting all persons interested
in said real estate to show cause why it should not be
sold for the purposes aforesaid.
SEC. 95. It shall be the duty of the said district Dlltrlct court
court, at the time and place specified in the notice ma, order 1.le
aforesaid, or at such other time as the said court shall 01 real eatate.
appoint. to hear and examine the proof and allegations of such executor or administrator, and of all
such other persons interested in said estate as may
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think proper to resist such sale, and if, upon due
examination, the said district court shall ascertaiD
that the said personal estate of such testator or iDtestate is not sufficient for the payment of his or her
debts, the said court shall order and direct the whole.
if necessary, but if not, then so much of said real
estate, from time to time, as will be sufficient to pay
such debts, to be sold as is hereinafter directed. and
when a part only of such estate is ordered to be sold.
such order shall specify, as particularly as may be.
ProyllO••lto the part so ordered to be sold: PrwUkd. always.
bO.'.Ulldlotl. That where any houses and lots, or other real estate,
are so situated that a part thereof cannot be sold
without manifest prejudice to the heirs or devisees.
such court may, in its discretion, order the sale of
the whole, or such part thereof as shall be necessary
for the payment of debts, and the overplus arising
from such sale shall be distributed among the heirs
and devisees, or such other person or persons as
may be entitled thereto.
B), wbom COli'
SEC. 96. All sales of such real estate. directed to
Ye)'Ulcn to be be made as aforesaid, shall be made, and conveyanexecuted.
ces executed for the same, by the executor or administrator applying for such order; which said conveyances shall set forth such order at large, and shall be
valid and effectual against the heirs and devisees of
such testator or intestate, and all other persons
claiming by. through, or under him, her, or them.
IlIw•• of real
SEC. 97. No lands or tenements shall be sold by
••tat.certaID virtue of any such order of the district court as aforereq.1.ltloD. to said unless such sale be at public vendue and bebe complied tween
'h
'
wltb
t e hours 0 f ten 0 'I
c oc k'
,In t h e f
orenoon,
an d
.
five o'clock in the afternoon, of the same day; nor
unless the time and place of holding such sale shall
have been previously published for the space of six
weeks successively, by puttin~ up notices thereof in
at least four of the most pubhc places in the county
where such real estate shall be sold, and also by
causing a similar notice thereof to be published in
the nearest newspaper in this Territory; nor unless
such real estate be described with common certainty
in said advertisements; and if any executor or administrator, so ordered to make sale of any real estate as aforesaid, shall sell the same contrarY to the
provisions of this act, he shall forfeit and pay the
sum of five hundred dollars, to be recovered by
action of debt, in the name of the Territory of Iowa,
for the use of any person interested who may prose-
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cute for the same: ~,That no such offence ProyllO.
shall be deemed to affect the validity of such sale:
AM p1'(YI1id«l further, That it shall be lawful for such Term. of Hie.
executor or administrator to sell the same on a credit
of not less than six, nor more than twelve months,
by taking bond, with good security, for the payment
of the purchase money, and by taking a mortgage
on said land.
SEC. 98. No part of the real estate of any testator InyeatorJ. &:c ••
or intestate shall be ordered to be sold, unless the to be filed beexecutor or administrator applying for such order fore .ale.
shall have made and filed an inventory, appraisement
bill, and sale bill, in the office of the judge of probate; nor unless such executor or administrator shall
have first apflied the personal estate, or the proceeds thereo , or such part thereof as shall have
come to his possession, towards the payment of the
debts of the said testator or intestate.
SEC. 99. I n all cases where a petition shall be pre- Petition for
sen ted for the sale of any real estate, and one or ..Ie of reel e.·
0(
f h
.
tat•• Infant de·
more 0 f t he d eVlsees
or h elfs
0 t e testator or Intes- vll.1 or belr.
tate shall be infants, and without a guardian resident
.
in the county in which such I?etition shall be preferred, the district court, to which the same shall be
presented, shall appoint some discreet person as
guardian ad litem for tile purpose of appearing for,
and defending the interest of such infant or infants
in the proceedings therein.
.
SEC. 100. Any person or persons, claiming to be Appeal to .u·
aggrieved by any judgment, decree, or order, for the pr~me court.
saJe of any such real estate as aforesaid, may appeal
from the same to the supreme court of this Terntory:
~d, Such appeal be entered during the term in
which such judgment, decree, or order shall be made.
SEC. 101. When any real estate shall at any time Proceed. of
be ordered to be sold, the moneys arising from such .ale. to be a.·
sales shall be received by the executor or adminis- let••
trator applying for such order, and shall be considered as assets in his or her hands for the payment
of debts. and shall be applied in the same manner
as assets arising from the sale of personal property.
SEC. 102. Whenever an estate is found to be insol- Wben eltate
vent. it shall be so entered of record by the judge of InlolYent.
probate. and after such order. so made. no action
shall be maintained against the executors or administrators, except at the costs of the party suing; but
persons entitled shall receive their proportions of
said estate in the manner herein provided for; and
18
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whenever the real estate shall be required to be sold
for the payment of debts, no suit shall be maintained
until the money is received for such real estate. and
an order made by said court, directing the executor
or administrator to payout the same as required in
.this act; and the court of probate may make all necessary orders to coerce the executor or administrator to make immediate application to the district
court for the sale of such real estate.
SEC. 103. All demands against the estate of any
How demands
to be c1alaed. testator or intestate shall be divided into classes
in manner following, to wit: 1st. All funeral and
other expenses attending the last sickness shall compose the first class. 2d. All expenses of proving the
will and taking out letters testamentary, or of administration, and settlement of the estate, and the
physician's bill in the last illness of the deceased.
shall compose the second class. ad. Where any
executor, administrator, or guardian has received
money as such, his executor, or administrator, shall
payout of his estate the amount thus received and
not accounted for, which shall compose the third
class. 4th. All other debts and demands of whatsoever kind, without regard to guality or dignity,
which shall be exhibited within two years from
the granting of letters as aforesaid, shall compose
Not exblblted the fourth and last class. All demands, not exhibwithin two
ited within two years as aforesaid, shall be forever
years to be
barred, unless such creditor shall find other estate
barred.
of the deceased not inventoried or accounted for
by the executor or administrator, in which case his
claim shall be paid pro rata out of such subsequently
discovered estate, saving, however, to fema COWJ1't,
Proviso.
infants, persons of unsound mind, or imprisoned, or
beyond the seas, the term of two years. after their
respective disabilities shall be removed, to exhibit
their claims.
SEC. 104. The manner of exhibiting claims against
How claim.
may be exblb- the estate of any testator or intestate may be by
Ited.
servin~ a notice of such claim on the executors or
admimstrators, or presenting them the account, or
filing the account, or a copy thereof, with the judge
of probate.
SEC. 105. The courts of probate in their respectPower. cranted to courtl of ive counties shall have concurrent power with the
probate.
district courts of adjudicating and allowing or rejecting claims exhibited against estates, not exceeding one hundred dollars, and on all sums above
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twenty dollars either party may have a jury, and for
that purpose said court of probate shall have power
to summon witnesses, to grant orders for taking depositions in the manner prescribed in courts of law,
and to make all such other orders in the premises as
may be necessary; and persons having claims as
aforesaid, having given the executor or administrator
ten days notice of the time they intend to present
the same to the said court, the court, upon examination, shall allow or reject such claims: Prov-Uled,
The court may allow further time for either party
to produce other or further evidence in his favor:
.PrOvided, also, That jUdgments regularly obtained,
and a copy thereof duly certified and filed with the
court of probate, shall be taken as duly proven; and
all instruments in writing, signed by the testator or
intestate, if the hand writing be proven, and nothing be shown to the contrary, shall be deemed duly
proved.
SEC. 106. I n no case shaH any person, making a Claim not to
claim against the estate of any testator or intestate, be proved by
be permitted to prove the same by his or her oath. oatb olp.rty.
SEC. 107. All claims and demands against estates, Clalml, when
when allowed by the court of probate as aforesaid, allowed. to beshall be classed and paid by the executor or admin- claSled.
istrator in the manner provided by this act, commencing with the first class; and when the estate is
insufficient to pay the whole of the demands, such
demands, in anyone class, shaH be paid pro rata,
whether the same shall be due by judgment, writing
obligatory, or otherwise, except in such cases as
shall be herein excepted.
SEC. 108. When any executor or administrator Demand 01 exshaH have any demand against his testator or intes- ecutor, ltc., to
tate's estate, he shall be required to file his demand be filed.
with the court of probate. as other persons, and the
court shaH appoint some discreet person to appear
and mana~e the defence of the estate; and upon a
final hearing, said court shall allow said demand, or
such part thereof as shall be legally established, or
reject the same, as to said court shall appear just.
Should an executor or administrator appeal in such
case, the court of probate shall appoint some person
to defend as aforesaid.
SEC. lO9. The court of probate shall make an entry Demand, al·
of all demands allowed against estates, and file and lowed, to be
preserve the papers belonging to the same, and shall etere: and
also class said demands as is required by this act; c alae,
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and when any executor or administrator shall pay
any claim before the same is allowed as aforesaid.
said court shall require such executor or administrator to establish the validitr of such claim, by the like
evidence as is required 10 other cases, before the
same is classed and he credited therewith.
Court. to proSEC. ] 10. The judge of the court of probate shall
ylde boob.
provide well bound books, and enter therein the accounts of executors and administrators, so as to
make a complete record of all accounts allowed, and
all settlement of said estate made in said court.
SEC. 111. All executors and administrators shall
WbeDadmlD'
tatr,tloD Ie'
exhibit accounts of their administration, for settleCOUDt. to be
ment, to the court of probate, from which the letexblblted lor
ters testamentary or of administration were ob•• ttlemeDt.
tained, at the first term thereof, which shall happen
after the expiration of one year after the date of
their letters as aforesaid, and in like manner every
twelve months thereafter, or sooner if required, until the duties of their administration be fully completed.
If mODers iD'
SEC. 112. Upon each and every settlement of the
IUBicleot,
accounts of any executor or administrator, as procreditor. to be vided by this act, it shall be the duty of the court
pald",.o rata. to ascertain the whole amount of moneys which shall
have come into the hands of such executor or administrator, belonging to the estate of the deceased,
and the whole amount of debts established against
such estate; and if there be not sufficient to pay the
whole of the debts, the moneys aforesaid shall be
appropriated among the several creditors, pro mt4,
ac~ording to their se\'t!ral rights, as estabhshed by
this act; and thereupon the court shall make an
order, directing such executor or administrator to
pay the claims which have been allowed by the
court, according to such apportionments; and the
court, upon each and every settlement, shall proceed in like manner until the whole debts be paid,
or the assets exhausted.
WbeoabSEC. 113. Whenever it shall appear that the peratr.ctloldebts, sonal estate of any person deceased is insufficient to
al C·d,lDd ob' discharge the debts of such estate, and there is real
ID ',to e
'
preseDted
to es t ate b" eI
ong1Og
to t he same, t he court 0 f probate
dlltrlct court. shall make out such an abstract, from its records, of
the debts and credits of such estate, and of the lands
owned by such testator or intestate, from the inven·
tory of such estate, whether the title be complete or
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not; which abstract shall be presented to the district court, by the executor or administrator, who
may then obtain an order to sell the same in the
manner hereinbefore directed; and the proceeds of
such sale shall be assets in the hands of such executor or administrator for the payment of debts, and
be subject to the same order by the court of probate,
in the payment of debts, as other assets.
SEC. 114. If any executor or administrator shall ProceedlDrl
fail or refuse to pay over any moneys or dividend agalDltdeliD'
. Ie d th
executo any persons entlt
ereto,'In pursuance 0 f t he quat
torI or adm'n
order of the court of probate lawfully made. within
thirty days after demand made for such moneys or
dividend, the court of probate, upon application
made, shall attach such delinquent executor or administrator, and may cause him to be imprisoned
until he shall comply with the order aforesaid, or
until such delinquent is discharged by due course of
law; and, moreover, such failure or refusal on the
part of such executor or administrator shall be
deemed and taken in law to amount to a M!KJ8tntvit,
and an action upon such executor's or administrator's bond, and against his or their securities, may
be forthwith instituted and maintained; and the failure aforesaid, to pay such monies or dividend, shall
be a sufficient breach to authorize a recovery
thereon.
SEC. 115. Whenever it shall appear that there are PaymeDt oj Iesufficient assets to satisfy all demands against the rael...
estate. the court of probate shall order the payment
of all legacies mentIOned in the will of the testator,
the specific legacies being first satisfied.
SEC. 116. Where any heir of an intestate has re- MODey. Itc.,
ceived money, ~oods, chattels, or real estate, from recelyed from
such intestate, If the amount so received shall be IDte.tate, to be
takeD IDtO ac· by sal'd'Intestate, t he same COUDt
Charge d to suc h h elr
shall be taken into computation in making distribu.
tion of the estate, upon being brought into hotchpot as aforesaid: P,.oo-ided, That an heir, who has ProyllO.
received from the intestate more than his share,
shall in no case be required to refund.
SEC. 117. Executors and administrators shall not BODdloftepbe compelled to pay legatees or distributees, until teel or dl.trlbond and security be given. by such legatees or dis- bute..
tributees, to refund the due proportion of any debt
which may afterwards appear against the estate,
and the costs attending the recovery thereof; such

Digitized by

Google

544
bond shall be made payable to such executor or administrator, and shall be for his indemnity, and filed
in the court of probate.
In wbat cale
SEC. 118. Where, at any time after the payment
mone,.. to be of legacies or distributive shares, it shall become
~efunded b,.
h
h
h
f b e redlltrlbutees Ike necessary t at t e same or any part t ereo
. funded for the payment of debts, it shall be the
duty of the court of probate, on application made.
to apportion the same among the several legatees
or dlstributees, according to the amount received by
them, except the specific legacies. which shall in no
case be required to be refunded, unless the residue
be insufficient to satisfy such debts; and if any distributee or legatee shall refuse to refund, according
to the order of the court of probate, made as aforesaid. within sixty days thereafter, and upon demand
made, such refusal shall be deemed a breach of his
bond given to the executor or administrator as
aforesaid, and an action may be instituted thereon
to the use of such party entitled; and in all cases.
where there may be no bond. an action of debt may
be maintained against such distributee or legatee.
and the order of the court of probate shall be evidence of the demand.
Action b,. one
SEC. 119. When there are two or more executors
executor, or
or administrators of an estate, and anyone of them
administrator. take all or a greater part of such estate and refuse
against anotb·
•
'
er.
to pay the debts of the testator or IDtestate, or refuse to account with the other executor or administrator, in such case the administrator or executor so
aggrieved may have his action of account, or suit in
equity, against such delinquent executor or administrator, and recover such proportionate share of said
estate as shall belong to him; and every executor,
being a residuary legatee, may have an action of
account, or suit in equity, against his co-executor or
co-executors, and recover his part of the estate in
his or their hands; and any other legatee may have
the like remedy a~ainst the executors: Prooided.
That before any actIon shall be commenced for legacies as aforesaid, the court of probate shall make
an order directing them to be paid.
SEC. 120. Actions of trover, detin'IUJ, or replevin,
Action. tbal
8ufYlve.
shall survive for and against executors and administrators, and may be maintained in the same manner,
and with like effect, as such actions could be for or
against their testator or intestate, if living.
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SEC. 121. When the mortgagee of any lands or Release of letenements shall die, leaving minor heirs the execu- gal title by ex. .
f suc h mortgagee
'h
ecutor of morttors or a d mlntstrators
0
s a II be, !rqee
and they are hereby authorized, on receiving the
.
amount due the estate of such deceased mortgagee,
to release to the mortgagor the legal title of the said
mortgaged premises, and such deed of release shall
be valid.
SEC. 122. Real estate may be mortgaged or leased Real estate
by executors or guardians: PruvUkd, Such mortgage may be mortor lease shall not be for a longer term than until the !raged, &c.
heir entitled to such estate shall attain the age of
twenty-one years, if a male, or eighteen years, if a
female.
SEC. 123. Before any mortgage or lease shall be If authorized
made as aforesaid, the executors or guardians shall by probate
petition the court of probate for an order authorizing court.
such mortgage or lease to be made, and which the
court may grant, if the interests of the estate require
it: .PrmJUed, That the executor or ~uardian, making
application as aforesaid, upon obtaining such order, Executor, &c.,
shall enter into bond, with good security, faithfully to Rive bond.
to apply the moneys, to be raised upon such mortgage or lease, to the payment of the debts of the
testator, or for the benefit of the ward or wards
of such guardian: and all moneys, so raised, shall MoneYI80
be assets in the hands of such executor for the raised to be
payment of debts, and shall be subject to the order asset••
of the court of probate in the same manner as other
assets, or shall be applied to the use of such ward or
wards where the same shall be received by a guardian as aforesaid.
SEC. 124. Executors and administrators shall be Compeosatlon
allowed, as a compensation for their trouble, a sum to executors
not exceeding six per centum on the whole amount and adminis· tree
h
o f persona I estate, an d not excee d Ing
per cent trators.
on the money arising from the letting of land, or
from the sale of the same, with such additional
allowances, for costs and charges in collecting and
defending the claims of the estate, and disposing of
the same, as shall be reasonable.
SEC. 1~5. If any executor or administrator shall ActionlB!rainst
fail to comply with the provisions of this act, or shall executor., &c.,
fail to comply with any or all of the covenants in and securities.
his bond, an action may be forthwith instituted and
maintained upon such bond against the principal, or
securities, or both; and the failure aforesaid shall be
a sufficient breach to authorize a recovery, in thf>
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same manner as though a devastavit had been previously proved against such executor or administrator.
Appeal. al·
SEC. 12ft Appeals shall be allowed from all judglowed from
ments, orders, or decrees of the court of probate, to
probate courts, the district court, in favor of any person who may
ider himself
grieved by an
t, order, or d
court of pro
esaid, and fro
court to the s
t, as in other
w
c.127. Appe
ourt of proba
da
aken within
rom the rend
dltlonof Judg· the jud~ment or order a~'Dealed from, and not therement.
F
after.
he party appea mg shall make out and tender to the judge of probate, within the time aforesaid, a statement in the nature of a bilI of exceptions, setting forth each item, opinion, or decision
objected to, and the order, judgment, or decree of
court thereo
dge of proba
and seal the
shall thereupo
a transcript 0
and proceedi
to the items
decrees, so e
nd appealed f
smit the sam
hall docket th
k of the distric
Court of proSEC. 128. When an appeal sha II be taken to the
batetolulpend district court as aforesaid, the court of probate shall
proceedings. suspend all proceedings upon such claim or matter
in controversy, until decision shall be had thereon;
the district court, in all cases of appeal, shall proceed
de novo as to the judgments and orders appealed
f
, and claims
ay be tried b
If
other cases.
udgment of t
fir
robate shall
pon such app
k of the distr
certify the s
If
court of prob
the judgmen
shall be rev
trict court sh
to give such J g
the court of p 0 a e
ought to have given, and the same shall be certified
to the court of ,Probate, and said court shall enter
the same upon Its records, and shall proceed therein
agreeably to the order or decision of the district
court.
Appellant to
SEC. 129. The party appealing, as aforesaid shall
!flY
e time of taki
aI, file with th
robllte a bond
curity, payabl
itory, conditio
ute his appeal
all costs sho
ment be affirm
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said bond may be put in suit for the use of the
party entitled to such costs.
SEC. 130. The courts of probate, respectively, shall Power of pro·
have power to enforce due observance of all orders, bale coarillo
decisions, judgments, and decrees, which shall at any enforce obser.
b e ma d e m t h e d'ISC h arge 0 f t h'
. &c.
vanceloforder
time
en 0 ffi'
cia I d utJes,
and may issue attachments for any contempt offered
such court, or its process, by any executor. administrator. witness. or other person or persons, and may
fine and imprison. or either. all such offenders. in the
same manner as the district courts mayor can do in
all similar cases. except in such cases as have been
hereinbefore provided for: i+fAJided, That the fine Pro,IIO.
inflicted in such cases shall in no instance exceed the
sum of fifty dollars. nor shall any such imprisonment
be extended beyond the term of twenty days.
SEC. 131. For the purpose of enabling the courts Sherlft 10 atof probate respectively to execute the powers vested lend probate
in them by this act. it 'shall be the duty of the sheriff court when reof each county in which such courts shall be held. qulred.
when required by the judge of probate. to attend all
regular and special sittings of said court, either by
himself or deputy, and to keep and preserve good
order in the same; and al!'o to serve and execute all
writs of attachment. summons, subprenas. citations,
notices. and other process. which may at any time be And aerve prolegally Issued by such judge of probate, and to make ellIS.
due return thereof. And all such sheriffs shall be entitled to the same fees and compensation as are or Compensation.
may be allowed. for the time being, for the performance of similar services in the district courts, to be
taxed and allowed by the court of probate against
the county, party liable. or delinquent (as near as
may be applicable), according to the rules and practice of the district courts respectively.
SEC. 132. And whereas it may be often neccessary Contractl by
to enable the representatives of persons deceased to t~stator. &c ..
perform the engagements entered into by such de-In relation to
ceased persons for the transfer of real estate TlU!1'e- real estate.
~
J. _ •
l. __
d
. '
may be per·
,01'e, ut: it !urt,wr enacte • That whenever tt shall be feeled by exerepresented and made to appear to the district court culor or adminof the proper county, by any person or persons Illrator.
contracted with, by bond, covenant, or other contract,
in writing, that a deceased testator or intestate, in his
or her lifetime, entered into such bond, covenant, or
contract. to convey some real estate to him, or her.
but was prevented by death. and that such person or
persons contracted with, as aforesaid. have on his,
69

Digitized by

Google

548

her, or their part performed, or stand ready to perform. the condition of such bond. covenant, or contract made with the deceased, the said court may
(after due notice to all concerned shall have been
given, by personal service o( summons. if such per. sons concerned reside in the county wherein such
representation is made, and if such persons concerned
shall not reside in such county, then by an advertisement, printed in the nearest newspaper of genera]
circulation, for six weeks successively) grant license
to, and empower the executors or administrators of
such deceased obligor, covenantor, or contractor, to
make and execute such conveyance or conveyances,
to such person or persons contracted with as aforesaid, as it shall appear the said obligor, covenantor.
or contractor, would by his bond, covenant, or contract, be obliged to make and execute, in case he.
she, or they were living at the time of the performance of the conditions of the bond, warrant, or contract. by the contractors on their part making reasonable allowance for any alterations, improvements, or
injuries, that may be made or done in the same estate
since such contract was made, as the said court may
award; which conveyance or conveyances. when duly
"
acknowledged, and recorded in the registry of deeds
for the county where such estate shall lie, shall be
good and valid, and the moneys or consideration paid
for such estate, if not paid to the deceased contractor
during his lifetime. shall be assets in the hands of the
said executors or administrators, and be apportioned
among the representatives of the deceased: Prwid8d.
Senlceof
lummons.
That the summons, in this section mentioned, shall
be served upon the persons concerned at least thirty
days before the term of the court at which such
license or power is granted as aforesaid.
Plalntlfl, &:c.,
SEC. 133. In all actions now or hereafter pending
dyiDg before in the supreme court or any of the district courts in
judementd· e~e" this Territory, by appeal, continuance. or otherwise.
cutor
or may
a mlD"'f
istrator
be I t hl""ff
e p amll or d e fen d ant, appe11 ant or appe 11 ee,
a party to the complainant or respondent, shall die before final
lult.
judgment, the executor or administrator of such deceased person (in case the cause of action doth in
law survive), may. upon motion, and suggesting the
death of the deceased, become a party to such suit,
and shall have full power to prosecute or defend such
suit to final judgment; and if the executor or administrator of such deceased party, after taking upon
himself the trust, shall neglect or refuse to become
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a party to the suit, the court, before whom such cause
shall be pending, may enter up judgment against the
goods and estate of the deceased party, in the same
way and manner as judgment might have been, in
case the executor or administrator had voluntarily,
after such death, made himself a party to the suit:
Provided. always, That such executor or administra- Notice.
tor be duly served with a notification from the clerk
of the court, where such suit is pending, fourteen
days beforehand.
'
SEC. 134. Jn all cases where executors and admin- AdmiDiatraistrators have been heretofore appointed, and who tionl, &c., Dot
shall not have completed their respective administra- ~:PI:~~ t
tions or executorships before this act shall take .ba~~ tat: :~_
effect, such executors or administrators shall be feet.
deemed to be within the provisions of this act, in
relation to the revocation of their powers, giving of
new or additional bonds, bonds to save securities
harmless, and in relation to the rayment of debts to
creditors, and the remainder 0 the estate to distributees, and in relation to performance of their
duties generally, wherever the provisions of this act
shall be deemed applicable: and the courts of probate, in such cases, shall cause the settlements to be
made, and the administration completed, according
to the rules and regulations herein prescribed, without delay: PtVyvideti, That no executor or adminis- Proyilo.
trator shall be liable for any act done or performed
by him, as such, in conformity with the existing laws,
or such laws as may be in force at the time this act
takes effect.
SEC. 135. That after the taking effect of this act, Repealing
all acts, and parts of acts, coming within the purview, clallse.
or conflicting with this act. are hereby repealed.
SEC. 136. This act to take effect from and after
the first day of May next.
ApPROVED, January 25.1839.

WORSHIPING CONGREGATIONS.
AN ACT to pre..rve good order In aU worablpinl conlTepliODS In tbla
Territory.

1. Be it enacted by tM Council and H0'U86 of
Territury qf 10UJa, That any How tbe mia·
person who shall. by menace, profane swearing, demeaDor,
SEC.

Repr68mtativ6IJ qf tlUJ
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herein men- vulgar language. or any disorderly, or immoral contloned, ma, be duct. interrupt and disturb any congregation, or colcommitted. I
'
' .
ectlOn
0 fcItizens
assem ble d toget h er f or t h e purpose of worshiping Almighty God, or who shall sell.
Selllnr i1qaon. or attempt to sell, or otherwise dispose of, ardent
within what spirits. or liquors. or any article which will tend to
dJ.t~nce; ex- disturb any worshiping congregation, or collecceptlon.
a. to.
le,'
tavern keepers.
tlOn 0 f
peop
Wit h'In two ml'1 es 0 f suc h pI ace, un I ess
the person. so selling. or disposing of saId spirituous
liquors. or articles. shall be regularly licensed to
keep a tavern. or grocery. and shall sell the same at
his said tavern. or grocery. to travelers, any person
so offending shall be deemed guilty of a high misPenalt,.
demeanor. and upon conviction. shall be fined in any
sum not exceeding fifty dbllars.
SEC. 2. Justices of the peace respectively. in their
Jurisdiction.
and dut, 01 several counties, shall have jurisdiction of the aforeJUBtices 01 the said offence. and may. on view. or upon information,
peace.
on oath. cause every such person, ha\'ingoffended as
aforesaid. to be apprehended and brought before
him, to answer such charge.
Delendant
SEC. 3. Any person who shall be accused as aforemay bave a said. if he choose it, shall have the cause tried by a
trial. by jary, jury. of six lawful jurors. and. if he shall insist. by a
of six. or
twelye men. full jury of twelve. who shall be summoned to try
the cause, and if the jury shall find the accused
Discretion of guilty. they shall assess and state the amount of the
jury. as to the fine, not more than is stated in the first secti,1I1 of
fine. on con- this act, upon which the justice. before whom the
viction. or
plea 01 rui It y. trial shall be had, or in case the person shall plead
guilty. shall give judgment for fine, and costs. and
Collection of proceed to collect the same. without delay. and
tbe fine; with (when said fine shall be required), to pay it over.
:;,o:~et~:slt- wikt~outh~elay. t.o theh trefasurer dof thh!! hprope~ counhtyll,
parposeto
ta 109 IS receipt t ere or, an w IC receipt s a
wblch It shall be filed with the clerk of the board of county
be approprla- commissioners. after which the said fine. or fines,
,ted.
which may be thus deposited. shall be subject to the
control of said court. and appropriated to the education of any poor orphan child. or children. of .the
proper county
SEC. 4. Any person. who may consider himself, or
Appeal to the
district court. herself aggrieved by the judgment of the justice. may
allowed.
appeal to the district court of the county, and may
remove the same, as in cases of assault and battery.
ApPROVED, January 24, 1839.
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RESOLUTIONS.
RESOLUTION-No. 1.

R68Olwd. That Messrs. Clarke and McKenney, pub- Proyi.ions for
lishers of the Territorial Gazette in this city, be em- the employ·
ployed to publish the journal of the proceedings of ment. and.
..
I f
compensation,
t h e H ouse 0 f R epresentatlves 10 pam ph et orm, and of Territorial
that they be paid the same prices as are paid to the printer.. for
printers of Congress for such work. And that Rus- thesessionof
sell and Reeves, of Du Buque, be employed to print 188I!·'8II.
the Laws passed at the present session on the same
terms, and that the said Russell and Reeves be required to enter into bonds, with good and sufficient Bond and Besecurity, to the Secretary of the Territory, in the cDrity.
sum of five thousand dollars, to have the same ready
for delivery on the first day of May, A. D. 1839.
ApPROVED. November 27,1838.
No.2.

R68Olwd, 1m tM Ormncil and H()UIJ6 of Repreaen.ta- Committee to
ti1ve8 of tM 1'81"I'itory qf lOUJa, That a committee of eza~ine the

one member of the Council and two members of the affairs of the
. '.. s 1l~11 b e appoInte
. d , to of
Miners'
Banlt
H ou~e 0 f R e.presentatlves
Du Buque,
repaIr. forthwIth, to the Mtners Bank of Du Buque, and the powers
in this Territory, and then, and there, proceed to and dUlies of
examine all the books , papers , accounts , certificates 'tee
said commit·
and the amount of silver, gold, and bankable paper, .
and other money in the vaults of said Bank; also, the
amount of money on deposit, and every other act, or
acts, of said bank, which relates. or may relate, in
any manner, to the fiscal management of the same:
And the said committee, who shall be appointed
under this resolution, are hereby empowered andauthorized to examine, under oath, to be administered by the chairman of said committee, the President, Cashier, or any other officer of said bank, upon
any matter which may relate, in any way, to the
management of the same; and if the said President,
Cashier, or other officer, to whom an oath shall be
administered, as aforesaid, shall swear, or affirm
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Report.

falsely, in answer to any interrogatories propounded
by said committee, or to any affidavit required by
said committee, such President, Cashier. or other
officer, shall be deemed to have committed the crime
of perjury, and shall be punished as the laws of this
Territory require: And the said committee shall
have power to send for persons and papers. and examine such person, or persons, under oath, administered as aforesaid, and after such committee have
examined the condition, and affairs of said Bank. as
herein directed, they shall, as soon as possible. report the same to the Council and House of Representatives of this Territory.
ApPROVED, November 29,1888.

No. H.

Resolved. 'by the Couru:il and House of RepretNmta-

Territorial
seal.

Enaeliq
clause.

tiva qf tluJ Territory of Iowa. That the seal, sub-

mitted to the Legislative Assembly, by the Secretary
of the Territory, be adopted as the great seal of the
Territory of Iowa.
ApPROVED, January 4, 1839.

I

No.4.

\

R680lvd, (the Council concurring herein,) That
the enacting clause of all laws rassed, by the Legislative Assembly of Iowa, shal be as follows: "B~
it enackd fm the Ouwncit and HUU8e of Rep1'68tJntativa qf tke Territory of' luwa."
ApPROVED, January 4. 1839.
No.5.

R680lved, b!L tluJ Cuuncil and Hquse qf R~
Seals for tbe tiV68 of tluJ Territory of 1000000, That the Secretary
lupreme court. of the Territory is hereby empowered and authordlatrlct court., ized to employ Mr. Wm. Wagner forthwith to
courts of coun-'
.
I f
h'
,
ty comml.llon- engrave an appropriate sea or t e supreme court
ers, and courts of this Territory, also a seal for the United States
of probate.
district court, in each county, where said court has
been, or may be organized, during the present session of the Legislature, also, a seal for the county
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commissioner's court, in each organized county, and
also a seal for the probate courts in each county, in
this Territory, and the said Wm. Wagner shall receive for the execution of said seals the sum of
- - - dollars for each seal, to be paid out of any
moneys in the Territorial Treasury not otherwise
appropriated, when said seals snall be delivered, Their delh'ery
and approved. by the Secretary of the Territory.
IIIId approval.
ApPROVED, January 4, 1839.

No.6.

Resol'IJBd, 1m the Oouncil and H0'U86 of Representa- Laws of 1888times of the Territory oj Iuwa, That Messrs. Russell 'ID, Dumber of
and Reeves, publishers of the laws passed at this ses- copies. &c.
sion, be required to furnish, for the use of this Territory, 2,000 copies, and that they prefix, to each copy,
the Constitution of the United States, the Declaration of Independence, the Urganic Law of the Territory of Iowa, and the Ordinance of 1787, respecting the North-West Territory.
ApPROVED, January 4, 1839.

No.7.

RuolAJd, 'by the Ouwncil tlIIUl H0'U86 of Reprl88'l'liativu oj the Territory of luwa, That the judges of the Judge. of the

supreme court be requested to furnish this Legislative supreme court.
Assembly. during its present session. with such bills, :a::sa code of
as will, in their opinion, form a proper code of juris.
prudence for Iowa, and regulate the practice of the
courts thereof.
ApPROVED. January 4.1839.

No.8.

Ruolved, 1m the Oouncil and Home ~f Representatives oj the Territory oj Iowa, That the thanks of the Thllllb to Dr.
Assembly of Iowa be presented. through the Secre- Fairchild.
tary of said Territory. to Dr. O. Fairchild. of Cincinnati. Ohio, for his valuable presents of maps to the
Library of said Territory.
ApPROVED. January 4,1889.
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No.9.
Miner.' Bank.
.1I0wance to
;~::~!~o:e' of

R.olved, by tM Ouuncil mul H01IIJ8 of Rep1Wl!1&l4tive8 of tM Territnry of Iuwa, That the committee.
appointed under a joint resol ution of both Houses, to
repair to the Miners' Bank of Du Buque. and investigate the affairs and condition of the same, be allowed
the sum of one hundred dollars, each.
ApPROVED, January 12,1839.
o

No. 10.
Whereas, The country purchased of the Sac and Fox
Indians, in the month of October, 1837, is rapidly
settling, with a respectable and meritorious class of
citizens, who are opening farms, and making improvements, of various kinds, which must necessarily be
subject to be divided, and otherwise injuriously affected, by the lines of the public surveys,and thereby
occasioning much loss. and ground of difficulties. of
a serious character, to the pioneers of a new country.
therefore,
Be it resoWed, '1!!1 the Oowncil mul H~ of RepreAppropriation sentati1Je8 of tM Territory of Iowa, That our Delegate
for furtber sur· in Congress be requested to solicit. and use his beit
~eJt o~ p~b. exertions to obtain, an appropriation for the survey
t~l.a;e:;lt:rJ' of all ,the unsurv~yed ,lands in the Ter~itorr of Iowa,
to which the Indian title has been extmgulshed.
And b6 it {wrther r(JlJ()lved, That the Governor of
this Territory be requested to forward three copies
of these resolutions, one to our Delegate in Congress,
one to the Speaker of the House of Representatives,
and one to the President of the United States.
ApPROVED, January 12, 1839,

No. 11.
Whereas, The supreme court of the Territory of
Iowa, have appointed Charles Weston reporter of the
decisions of the said court, and whereas the said reports are absolutely necessary for the use of the
Legislative Assembly of this Territory, and the people
at large, and whereas the organic law has made no
provision for the salary of said reporter, or com·
pensation for his important services-Therefore,
70

Digitized by

Google

555

RetJOlIutJd, by tM Ooutncil and HfnI8e 0/ R~
tWu of the Territory of fUlDa, That the Hon. Will- Compensation

iam W. Chapman, our Delegate in Congress, be, for the services
and he is hereby instructed to use his exertions to of the rep~rter
•
' . .
of the decIsions
procure the orgalllc law of thIs Territory to be so of the supreme
amended, as to allow a reporter of the supreme court.
court for said Territory a salary of four hundred
dollars, annually, and that a copy of this resolution
and preamble be forwarded immediately to the
President of the United States, and to our Delegate
in Congress, by the Secretary of the Territory.
ApPROVEfI, January 18,1839.

No. 12.

RetJOl/ved. 1n.J the Ouu'flcil and HfnUl8 ~f RepresentaTerritoryj of iUlDa, That the Hon. William Land for the

ti!lJe8 of the

W. Chapman, our Delegate in Congress, be in- seat of governstructed to ask a donation, of at least four sections meot.
of land. on which to locate the seat of government
of the Territory of Iowa, to be selected by the commissioners appointed by the Legislative Assembly
of Iowa, to locate the seat of Government of said
Territory.
ApPROVED, January 21, 1839.
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APPENDIX.
NATURALIZATION OF ALIENS.
AN ACT to ameDd tbe act. cODcenalq NaturaJlzatioD.

BB it enacted 'by tM &nat6 and HfYU1J6 0.' Rt1p'1'U(Jneativell of tM UniUd 8eata of America, in 00ngre88

assemlJkd, That the second section of the act, entitled Se~oDd IlectloD

"An act to establish an uniform rule of naturalization, of tbe act of
and to repeal the acts heretofore passed on that subAp~~
ject," which was passed on the fourteenth day of ~f M:'Cb 181.
April, one thousand eight hundred and two, and the repealed.' •
first section of the act entitled "An act relative to
evidence in cases of naturalization," passed on the
twenty-second day of March, one thousand eight
hundred and sixteen. be, and the same are hereby,
repealed.
SEC. 2. And be it further enacted, That any alien, AD, aileD be.
being a free white person, who was residing within IDIr a free
the limits, and under the jurisdiction of the United .blte periOD.
wbo .a.
real·Ibe
States, between t he f ourteent h day 0 f A prl·l,one dlDJr
wi IbiD
thousand eight hundred and two, and the eighteenth limit. of Ibe
day of June, one thousand eight hundred and twelve, UDlted Slatea
and who has continued to reside within the same, bet.oeD tbe
may be admitted to become a citizen of the United
Z:~1~8Ib
State,;;. without having made any previous declaration JUD~, 1811110
of his intention to become a citizen: Provided, That become a cltlwhenever any person. without a certificate of such zeD.
declaration of intention, shall make application to ProyllO, wbeDbe admitted a citizen of the United States, it shall be::w~~:~
proved to the satisfaction of the court, that the ap- certlficale of
plicant was residing within the limits and under the sucb declaraJurisdiction of the United States, before the eight- tlOD of IDleDeenth day of June, one thousand eight hundred tIOD. itc.
and twelve, and has continued to reside within the
same, or he shall not be so admitted: and the residence of the applicant within the limits, and under
the jurisdiction of the United States, for at least five
years immediately preceding the time of such application, shall be proved by the oath or affirmation of
citizens of the United States; which citizens shall
be named in the record as witnesses: and such continued residence within the limits, and under the
jurisdiction of the United States, when satisfactorily

I:

!:
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proved, and the place or places where the applicant
has resided for at least five years, as aforesaid. shall
be stated and set forth, together with the names of
such citizens, in the record of the court admitting
the applicant; otherwise the same shall not entitle
him to be considered and deemed a citizen of the
United States.
ApPROVED, May 24, 182ti.

ARTICLES OF CONFEDERATION.
AND

PJo~RPETUAL

UNION,

BetUJe8n the States of New Hampshire. Xa88lUhusetts- Bay,
Rhode-island and Pl'01Jidence Plantations. Connecticut, NewYork, New-Jersey, Pennsylvanla, Delt,//..oare, Maryland, Vi,..
ginia, North Oarolina, ~Quth Ozrolina, omil Georgia.
ARTICLE 1.

The style of this confederacy shall be, "THE UNITED STATES
OF AMERICA."
ARTICLE II.

Each Statt" retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right which is not by
this confederation expressly delegated to the United States in
Congress assembled.
ARTICLE Ill.

The said States hereby severally enter into a firm league of
friendship with each other for their common detence, the security of their liberties, and their mutual and general welfare;
binding themselves to assist each other against all force offered
to, or attacks made upon them, or any of them. on account of
religion, sovereignty, trade, or any other pretence whatever.
ARTICLE IV.

The better to secure and perpetuate mutual friendship and
intercourse among the people of the different States in this
Union, the free inhabitants of each ot these States, (paupers,
vagabonds, and fugitives trom justice excepted), shah be entitled to all privileges and immunities of free citizens in the sev-
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eral States; and the people of each State shall have free ingress
and regress to and from any other State, and shall enjoy therein
all the I?rivi1e~es of trade and commerce, subject to the same
duties, lmposltions and restrictions, as the inhabitants thereof
respectively, provided that such restriction shall not extend so
far as to prevent the removal of property imported into any
State to any other State. of which the owner is an inhabitant:
Pro11l'(l€d also, That no imposition. duties or restriction, shall
be laid by any State on the property of the United States, or
either of them.
If any person guilty of. or charged with treason. felony. or
other high misdemeanor. in any State. shall flee from justice,
and be found in any of the United States. he shall, upon
demand of the Governor, or Executive power of the State
from which he fled, be delivered up, and removed to the State,
having jurisdictio!l of his offence.
Full faith and credit shall be given in each of these States to
the records, acts. and judicial proceedings of the courts and
magistrates of every other State.
ARTICLE V.

For the more convenient management of the general interests of the United States, delegates shall be annually appointed, in such manner as the legislature of each State shall
airect. to meet in Congress on the first Monday in November,
.in every year. with a power reserved to each State, to recall
its delegates. or any of them, at any time within the year,
and to send others in their stead. for the remainder of the
year.
No State shall be represented in Congress by less than two,
nor more than seven members; and no person shall be capable
of being a delegate for more than three years in any term of
six years; nor shall any person. being a delegate. be capable of
holding any office under the United States, for which he, or
another for his benefit, receives any salary, fees. or emoluments
of any kind.
Each State shall maintain its own delegates in a meeting of
the States, and while they act as members of the committee of
the States.
In determining questions in the United States in Congress
assembled, each State shall have one vote.
Freedom of speech, and debate in Congress, shall not be
impeached or questioned in any court or place out of Congress; and the members of Congress shall be protected in their
persons from arrests and imprisonments, during the time of
their going to and from, and attendance on Congress, except
for treason, felony, or breach of the peace.
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ARTICLE VI.

No State, without the consent of the United States, in Congress assembled, shall send an embassy to, or receive an embassy from, or enter into any conference, agreement, alliance.
or treaty with any king, prince or State; nor shall any person,
holding any office of profit or trust under the United States or
any of them, accept of any present, emolument, office, or title
of any kind whatever, from any king, prince, or foreign state;
nor shall the United States in Congress assembled, or any of
them, grant any title of nobility.
No two or more states shall enter into any treaty, confederation or alliance whatever between them, without the consent
of the United States in Congress assembled, specifying accurately the purposes for which the same is to oe entered into,
and how long it shall continue.
No State shall lay any imposts or duties, which may interfere with any stipulations in treaties entered into by the United
States in Congress assembled, with any king, prince, or state,
in pursuance of any treaties already proposed by Congress to
the courts of France and Spain.
No vessels of war shall be kept up in time of peace by any
State, except such number only as shall be deemed necessary
by the United States in Congress assembled, for the defence of
such State, or its trade, nor shall any body of forces be kept
up by any State in time of peace, except such number only as,
in the judgment of the United States tn Congress assembled,
shall be deemed requisite to garrison the forts necessary for
the defence of such state; but every State shall always keep
up a well regulated and disciplined militia, sufficiently armed
and accoutred, and shall provide, and have constantly ready
for use, in public stores, a due number of field pieces and tents,
and a proper quantity of arms, ammunition and camp equipage.
No State shall engage in any war without the consent of the
United States in Congress assembled, unless such State be
actually invaded by enemies, or shall have received certain
advice of a resolution being formed by some nation of Indians
to invade such State, and the danger is so imminent as not to
admit of a delay till the United States in Congress assembled,
can be consulted; nor shall any State grant commissions to any
ships or vessels of war. nor letters of marque or reprisal. except
it be after a declaration of war by the United States in Congress assembled; and then only af{ainst the kingdom or state.
and the subjects thereof. against whIch war has been so declared
and under such regulation as shall be established by the United
States in Congress assembled; unless such State be infested by
pirates; in which case, vessels of war may be fitted out for that
occasion, and kept so long as the danger shall continue. or

--
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until the United States in Congress assembled, shall determine
otherwise.
ARTICLE VII.

When land forces are raised by any State for the common
defence, all officers of, or under the rank of colonel, shall be
appointed by the legislature of each State respectively, by
whom such forces shall be raised, or in such manner as such
State shall direct; and all vacancies shall be filled up by the
State which first made the appointment.
ARTICLE VIII.

All charges of war and all other expenses that shall be incurred for the common defence, or general welfare, and allowed
• by the United States in Congress assembled, shall be defrayed
out of a common treasury, which shall be supplied by the several States, in proportion to the value of all land within each
State granted to, or surveyed for, any person, as such land, and
the buildings and improvements thereon, shall be estimated
according to such mode as the United States in Congress assembled shall, from time to time direct and appoint.
The taxes for payin~ that proportion shall be laid and levied
by the authority and direction of the legislatures of the several
States, within the time agreed upon by the United States in
Congress assembled.
ARTICLE IX.

The United States in Congress assembled, shall have the sole
and exclusive right and power of determinin~ on peace and
war, except in the cases mentioned in the Sixth article-of
sending and receiving ambassadors-entering into treaties and
alliances: Provilkd, That no treaty of commerce shall be
made, whereby the legislative J?ower of the respective States
shall be restrained from imposlOg such imposts and duties on
forei~ners, as their own people are subjected to, or from prohibitlOg the exportation or importation of any species of ~oods
or commodities whatsoever-of establishing rules for deCiding,
in all cases, what captures on land or water shall be legal, and
in what manner prizes taken by land or naval forces in the service of the United States shall be divided or appropriated-of
grantin~ letters of marque and reprisal in times of peaceappointlOg courts for the trial of piracies and felonies committed on the high seas, and establishing courts for receiving and
determining finally afpeals in all cases of captures: Prtmided,
That no members 0 Congress shall be appointed a judge of
any of the said courts.
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The United States in Congress assembled, shall also be the
last resort on appeal in all disJ;>utes and differences now subsisting, or that hereafter may arise between two or more States,
concerning boundary, jurisdiction, or any other cause whatever;
which authority shall always be exercised in the manner following:-Whenever the le~islative or execu~ive authority, or
lawful agent of any State 10 controversy with another, shall
present a petition to Congress, stating the matter in question,
and praying for a hearing, notice thereof shall be given by
order of Congress to the legislative or executive authority of
the other State in controversy, and a day assigned for the appearance of the parties by their lawful agents, who shall then
be directed to appoint, by joint consent, commissioners or
judges to constitute a court for hearing and determining the
matter in question; but if they cannot agree, Congress shall
name three persons out of each of the United States, and from •
the list of such persons each party shall alternately strike out
one, the petitioners beginning, until the number shall be reduced to thirteen; and from that number not less than seven
nor more than nine names, as Congress shall direct, shall in the
presence of Congress be drawn out by lot; and the persons
whose names shall be so drawn, or any five of them, shall be
commissioners or judges to hear, and finally determine the
controversy, so always as a major part of the judges, who shall
hear the cause, shall agree in the determination; and if either
party shall neglect to attend at the day appointed, without
showing reasons which congress shall judge sufficient, or being
present. shall refuse to strike, the Congress shall proceed to
nominate three persons out'of each State, and the secretary of
Congress shall strike in behalf of such party absent or refusing;
and the judgment and sentence of the COijrt to be appointed
in the manner before prescribed, shall be final and conclusive;
and if any of the parties shall refuse to submit to the authority
of such court, or to appear or defend their claim or cause, the
court shall nevertheless proceed to pronounce sentence or
judgment, which shall, in like manner, be final and decisive,
the judgment or sentence and other proceedings being in
either case transmitted to Congress, ahd lodged among the acts
of Congress, for the security of the parties concerned: Provided, That every commissioner, before he sits in judgment,
shall take an oath, to be administered by one of the judges of
the supreme or superior court of the State where the cause shall
be tried, "well and truly to hear and determine the matter in
question, according to the best of his judgment, without favor,
affection, or hope of reward:" P,.ovided fll8o, That no State
shall be deprived of Territory for the benefit of the United
States.
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All controversies concerning the private right of soil, claimed
under different grants of two or more States, whose jurisdiction,
as they may respect such lands and the States which passed
such grants, are adjusted, the said grants, or either of them,
being at the same time claimed to have originated antecedent
to such settlement of jurisdiction, shall, on the petition of
either party to the Congress of the United States, be finally
determlOed, as near as may be, in the same manner as is before
prescribed for deciding dIsputes respecting territorial jurisdiction between different States.
The United States in Congress assembled, shall also have the
sole and exclusive right and power of regulating the alloy and
value of coin struck by their own authoritf' or by that of the
respective States; fixing the standard of weIghts and measures
throughout the United States; regulating the trade, and managing all affairs with the Indians, not members of any of the
States: PI"01Jid8d., That the legislative right of any State within
its own limits be not infringed or violated-establishing or regulating post-offices from one State to another, throughout all
the United States, and exacting such postage on the papers
passing through the same as may be requisite to defray the
expences of the said office-appointing all officers of the land
forces in the service of the United States, excepting regimental
officers-appointing all the officers of the naval forces, and
commissiontng all officers whatever in the service of the United
States-making rules for the government and regulation of the
said land and naval forces, and directing their operations.
The United States in Congress assembled, shall have authority to appoint a committee to sit in the recess of Congress,
to be denomlOated, "..4. Oommittee oftM States," and to consist
of one delegate from each State; and to appoint such other
committees and civil officers as may be necessary for managing
the general affairs of the United States, under their directionto appoint one of their number to preside: .P!vYvided, That no
person be allowed to serve in the office of president more than
one year in any term of three years; to ascertain the necessary
sums of money to be raised for the service of the United States,
and to appropriate and apply the same for defraying the public
expenses-to borrow money, or emit bills on the credit of the
United States, transmitting every half year to the respective
States, an account of the sums of money so borrowed or emitted-to build and equip a navy-to agree upon the number of
land forces, and to make requisitions from each State for its
quota, in {>roportion to the number of white inhabitants in such
State; whIch requisition shall be binding, and thereupon the
le~islature of each State shall appoint the regimental officers,
raise the men, and clothe, arm, and equip them in a soldier-like
manner. at the exop.nse of the United States; and the officers
71
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and men so clothed, armed and equipped, shall march to the
place appointed, and within the time agreed on by the United
States 10 Congress assembled, but if the United States in Congress assembled shall, on consideration of circumstances,ju~
proper that any State should not raise men. or should raise a
smaller number than its quota. and that any other State should
raise a greater number of men than the quota thereof. such
extra number shall be raised, officered, clothed, armed. and
equipped, in the same manner as the quota of such State, unless
the legislature of such State shall judge that such extra number cannot be safely spared out of the same; in which case. they
shall raise, officer, clothe. arm and equip, as many of such extra
number as they judge can be safely spared; and the officers
and men, so clothed, armed and equipped, shall march to the
place appointed, and within the time agreed on by the United
States In Congress assembled.
The United States in Congress assembled. shall never engage
in a war, nor grant letters of marque and reprisal in time of
peace, nor enter into any treaties or alliances. nor coin money.
nor regulate the value thereof. nor ascertain the sums and expenses necessary for the defence and welfare of the United
States, or any of them, nor emit bills, or borrow money on the
credit of the United States. nor appropriate money. nor agree
upon the number of vessels of war to be built or purchased.
or the number of land or sea forces to be raised, nor appoint
a commander-in-chief of the army or navy, unless nine States
assent to the same; nor shall a question on any other point, except for adjourning from day to day, be determined. unless by
the votes of a majority of the United States in Congress
assembled.
The Congress of the United States shall have power to adjourn to any time within the year, and to any place within the
United States. so that no period of adjournment be for a longer
duration than the space of six months, and shall publish the
journal of their J.>roceedings monthly, except such parts thereof.
relating to treatIes. alliances, or military operations. as in their
judgment require secrecy; and the yeas and nays of the dele~ates of each state on any question shall be entered on the
Journal, when it is desired by any dele~ate: and the delegates
of a State, or any of them, at his or theIr request, shall be furnished with a transcript of the said journal, except such rarts
as are above excepted, to lay before the legislatures 0 the
several States.
ARTICLE X.

The committee of the States, or any nine of them, shall be
authorized to execute, in the recess of Congress, such of the

Digitized by

Google

565
powers of Congress as the United States in Congress assembled,
by the consent of nine States, shall from time to time think
expedient to vest them with; provided that no rower be delegated to the said committee, for the exercise 0 which, by the
articles of confederation, the voice of nine States in the Con·
gress of the United States assembled is requisite.
ARTICLE XI.

Canada, acceding to this confederation, and joining in the
measures of the United States, shall be admitted into, and entitled to, all the advantages of this Union; but no other colony
shall be admitted into the same, unless such admission be
agreed to by nine States.
ARTICLE XII.

All bills of credit emitted, monies borrowed, and debts contracted, by or under the authority of Congress, before the
assembling of the United States, in pursuance of the present
confederation, shall be deemed and considered as a charge
against the United States. for payment and satisfaction whereof.
the said United States and the public faith are hereby solemnly
pledged.
ARTICLE XIII.

Every State shall abide by the determination of the United
States 10 Congress assembled, on all questions which. by this
confederation, are submitted to them. And the articles of this
confederation shall be inviolably observed by every State. and
the Union shall be perpetual; nor shall any alteration at any
time hereafter be made in any of them, unless such alteration
be agreed to in a Congress of the United States. and be afterwards confirmed by the legislature of every State.
And whereas, it has pleased the Great Governor of the world
to incline the hearts of the legislatures we respectively rel?resent
in Congress, to approve of, and to authorize us to ratIfy the
said articles of confederation, and perpetual union: . KNOW YE,
that we, the undersigned delegates. by virtue of the power and
authority to us iiven for that purpose, do. by these presents,
in the name and 10 behalf of our respective constituents, fully
and entirely ratify and confirm each and every of the said
articles of confederation and perpetual union, and all and singular the matters and things therein contained; and we do solemnly
plight and engage the faith of our respective constituents, that
they shall abide by the determinations of the United States
in Congress assembled, on all questions which, by the said
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confederation. are submitted to them; and that the
thereof shall be inviolably observed by the Stales we respec·
tively represent; and that the union shall be perpetual.
In witness whereof, we have hereunto set our hands, in Con·
gress, done at Philadelphia, in the State of Pennsylvania, the ninth day of July, in the year of our Lord
one thousand seven hundred and seventy-eight, and iD
the third year of the Independence of America.

On the part and behalf of tM State of New llamiJNlMre.
Josiah Bartlett,
John Wentworth,Jr. Aug. 8,li78.
On tM part lIIIUl be'~f of tM State ~f MlIIJII(U)hutJettB-Bay.
John Hancock,
Francis Dana,
Samuel Adams.
James Lovell,
Elbridge Gerry,
Samuel Holton.
On tM part aM 1J.half of the Seau of RluxU bland and Prom·

tlenc6 Plantotw,,8.

William Ellery.
Henry Marchant,

John Collins.

Roger Sherman.
Samuel Huntington,
Oliver Wolcott,

Titus Hosmer,
Andrew Adams.

On the part aM behalf Qf the StatlJ of ConfUCticut.

On thepart aM behalf qf the State of New York.

James Duane,
Fra. Lewis,

Wm. Duer,
Gouv. Morris.

On the part aM behal.f of the Stats of New Jt1I'8e!J.

Jno. Witherspoon,

Nath. Scudder, Nov. 26, 1778.

On the part and behalf of tM Stak of Penrurgbuania.

Robt. Morris,
William Clingan,
Daniel Roberdeau,
Joseph Reed, 22 July, 17i8.
Jona. Bayard Smith,
On the ~rt aM lJehalf of the State of Delawo:r6.
Thos. McKean, Feb. 13,1779. Nicholas Van Dyke.
John Dickinson, May 5th, 1779.
On the part and behalf of th~ Stat~ of Xaryland.

John Hanson, March 1,1781.· Daniel Carroll, do.
On the part aM behalf qf the State of Virginia.

Richard Henry Lee,
John Banister,
Thomas Adams,

Jno. Harvie,
Francis Lightfoot Lee.

On the part and behalf of the State Qf .LVorth Oarolif'W,.
John Penn, July 21st. 1778.
Jno. Williams.
Corns. Harnett,

Digitized by

Google

I

I

,j

l

567

On tM pan MIll ~MlJ oj tM 8tate oj BoutA Ocwolina.
Henry Laurens.
Richard Hutson,
William Henry Drayton,
Thomas Hayward. jun.
Jno. Matthews,

J no

On tM pM't aNl ~MlJ of tM 8tat6 ~f O«Wgi&

Walton, 24th July, 1778, Edwd. Langworthy.
Edwd. Telfair,
.
[NoTE.-From the circumstance of delegates from the same
State having signed the articles of confederation at different
times, as appears by the dates, it is probable they affixed their
names as they happened to be present in Congress, after they
had been authorized by their constituents.]
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GENERAL INDEX
TO THE

STATUTE LAWS OF THE TERRITORY OF IOWA.
ABATEMENTp ....
Affidavit in filing a plea in abatement necessary.
43
-43
Costs when plea is insufficient,
Companies, or associations, non-joinder, and fur43
ther proceedings,
-Suggestion of marriage of a female plaintiff,
43
When suit shall not abate on the death of plain43
tiff,
Of the defendant,
44
Executors and administrators,
44
Revocation of letters of administration. suggestion of the fact, summons, &c.
44
Joint plaintiffs and defendants, death of either to
be suggested, and action to proceed,
44
What sections of this act shall be applicable to
appeals and writs of error,
~
Use of abbreviations and figures. and their effect,
44
Act of ] 829 repealed,
44
AMENDMENTS AND JEOFAILSRecord or process not to be annulled by mis45
prison of clerk,
When the same may be amended, 45
The court has power to examine and amend,
45
Process, declaration, &c., certificate of defects
and variance amended by the court,
45
Misprison of sheriff, deputies, coroners, or other
officers, when and by whom amended, - 45, 46
Erasures, interlineations, addition, diminution,
and their effect,
46
46
New entries,
Judgment after verdict, not to be stayed for default or negligence,
46
Validity of such judgment, 46
Judgment after verdict, not to be reversed for
want of form,
47
Or by reason of variance or want of averment, 47
Judgment not to be reversed for default in form,

570
or entering pledges for misnomer or error In
sum or time, &c. Jud~ment on demurrer,
beclsion limited to the causes set forth,
Certain omissions and defects,
When specially set forth,
Other omissions, &c., after demurrer joined, may
be amended,
Judgment by confession when not to be reversed.
Writs of mafUiamm and quo warranto, embraced
by this act.
WrIts of error amended by court,
This act not to extend to criminal proceedings, APPRENTICES AND SERVANTSConsent of parent or guardian,
How given, The term of service to be specified,
When justices may bind infants,
When the consent of the mother will be sufficient,
Complaint of master or mistress,
Commitment of apprentice to jail,
Indenture, and age of apprentice to be set forth
therein,
-Complaint of apprentice for misusage, &c., to
whom made,
Master or mistress to appear,
When apprentice may be discharged,
Appeal to the district court, Notice, recognizance, determination, and costs, Judgment to be final,
Term of service may be extended by the court
for delinquency, ARBITRATORS AND REFEREESWhat controversies may be submitted,
Agreement of parties, its form and acknowledgment,
Certified by the justice,
Specific demands set forth in the submission, or
annexed thereto,
What demands may be included in the submission,
Agreement, not revocable, without consent of
parties,
Non-appearance of parties, not to stay proceedings,
Time of making award, how varied, and the effect,
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Recommitment of the award,
Its delivery or transmission, Jurisdiction of the court,
Court may accept, reject, or recommit the award,
Confirmation of award and judgment, Award, when to be returned, and attendance of
parties,
Majority of arbitrators, their powers,
Costs and compensation,
Court may reduce compensation.
Writ of error allowed, but no appeal,
Fees of the justice, and in court,
When, and how, causes pending in the district
court may be referred,-and when the court
may apfoint a third person,
Awards 0 referees, how regulated, Adjournments, oaths, subprenas and costs, ATTACHMENTSAffidavit to be filed with the clerk, Its requisites,
Writ may issue in other cases,
Amount of bail,
Bond, when and with whom filed,
Liabilities of clerk,
Service of writ and attachment of property,
Inventory and appraisement, to De made under
oath,
Right of property, how determined,
May be released or retained,
Verdict not conclusive,
Property may be replevied,
Bond and security, Bond must be filed, Unavoidable accidents, and loss of property hereby, not an infraction of the bond,
-I nsufficiency of the bond and liability of the sheriff,
Perishable property,
Notice of sale,
Sheriff's accountability for proceeds,
Affidavit, and summons to garnishee,
Examination of garnishee,
When garnishee fails to appear, attachment may
issue as for contempt,
Declaration, and when it must be filed,
Notice to defendant to appear and plead, To whom delivered, and by whom, and how long
published, '11
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Failing to comply herewith and its effect. When defendant may plead.
Failing to appear after notice judgment to be
conclusive.
-. Property sold, or if replevied, suit may be brought
on the bond.
A second suit may be brought, when, and the
credit to be allowed,
Judgment against garnishee, not to affect his
-prior lien, Conditional judgment and scire facial thereon,
When such judgment may be confirmed, Sett-off by defendant,
By garnishee,
When a writ of attachment may be served on
Sunday,
Grievances under this act. how remedied, Insufficiency of affidavit.
Joint and se~arate estates liable under this act, Act of Michigan, of 1827, repealed,
Forms of writ and summons to garnishee, BAILWhat actions may be commenced by COIpUu,
Affidavit, and its requisites,
OapiatJ may issue in actions of trespass,
Preliminary affidavit herein,
In all other actions, e:l: delicto, an order of a judge
of the supreme court, must precede the writ, Application, how made, and what shall be set
forth therein,
.
•
Intentional injuries, and judge's discretion,
Amount of bail, endorsed on writ, •
Endorsement, in other cases,
Description of defendant, when sufficient, •
Capias, how served"
Bond to sheriff, and discharge of defendant,
Commitment and return,'
•
Special bail and release of securities,
Who shall not be special bail,
Bail, by recognizance, and its condition,
Before whom and how taken,
Bail when excepted to, as insufficient,
Justification of bail, When sheriff and security may defend,
Remedy for sheriff and securities, Amount of execution, and how ascertained.
Levy to be made first on defendant's property, -
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Surrender, when it shall be a release,
Defendant, how long to remain in custody,
Bail may surrender their principal, or he may
surrender himself. Certificate of surrender,
When surrender is made before filing Special
bail, and after,
Order for discharging defendant,
Copy of order, on whom aerved,
When and how bail may arrest def't.
Copy of bail bond, when and where required,
Where bail may arrest defendant, Costs on surrender and new bail,
When plaintiff may sue on recognizance of bail, Plea of defendant in such action,
When def't dies or surrenders before judgment
against bail, and the effects,
Remedy provided for special bail,
BANKING ASSOCIATIONSAuthority of law, in expressed, required to issue
notes or bank bills,
Penalty and form of action,
BILLS OF EXCHANGEForeign bills of exchange, when protested,
Notice of protest, payment and interest,
Costs and charges,
Inland bills of exchange when protested, Notice of protest, payment and interest,
Damages, costs. and charges,
BLACKS AND MULATTOESCertificate of freedom under seal required, Also bond and security,
In what sum;-condition and forfeiture,
Non-compliance with act and consequent proceedings,
When negro, &c .• to be hired out, Proceeds of hiring-disposal thereof.
Penalty for committing to prison without authorityof law,
For hiring a negro before giving bond,
How recovered.
What negroes. &c .• are exempt from this act,
Fugitive negroes, how reclaimed,
Arrest and compensation,
Duty of district attorneys.
BOATS AND VESSELSIn what cases liable,
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Suit may be brought in name of boat,
Complaint and affidavit,
Warrant and proceedings,
Plea of master, or owner, and the time and manner of pleading,
Execution of bond, and discharge of boat.
Boat may be sold to satisfy judgment and costs.
Execution, against principal and security,
Cognizance of justices, in what cases,
Proceedings before justices.
Warrant. return, hearing, and judgment,
Warrants, how served,
What interest may be sold, Continuance. how obtained,
No't to operate as a discharge,
Not granted to plaintiff,
Who may appeal, or sue out a writ of error,
Limitation. under this act,
BONDS.&c.What instruments shall be valid,
Security, when it may be by bond, Breach of covenants, and damages thereon,
Public securities. and who may sue,
Action prosecuted in what name.
Certified copy of bond, by whom furnished.
This act, how far to be pursued,
Right not affected hereby, BURLINGTONDuty of constables in Burlington,
To aid the mayor, in preserving peace,
Consequences of omission.
Compensation of constables,
Unpaid taxes transferred from year to year,
Duty of city marshal,
CONSTABLESAnnual election, and number of constables,
Vacancies, by whom filled,
Constable's oath, before whom taken,
Certified and filed,
Bond and security,
Condition and filing of bond,
Bond. for whose benefit,
May be put in suit, from time to time,
Failing to give bond. office vacated.
Vacancy, how filled,
Duties of constables,
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CONSTRUCTION OF STATUTESLaws, how printed and published,
Acts of incorporation,
Pleadings and evidence,
Statutes. where and when to take effect,
Rules for the construction of statutes,
Intent of the Legislature.
Approved usages: technical phrases,
-77,
Number, persons, and things,
Gender,
Joint authority: grantor and grantee,
Highway and inhabitant.
Insane persons and issue,
Lands, month and year,
Oath and affirmation: sworn and affirmed, Corporations and individuals,
Seal, and Impression, -State, United States, District of Columbia, and
Territories, Towns, cities and districts, Will and codicil,
Writing, what it includes,
Exception, as to signatures. COSTS AND FEESSpecial act, in relation to judges of probate,
General act, Costs in what cases to follow judgment,
- 79,
Discretion of jud~es and justices as to costs,
Where judgment IS against defendant,
Clerk's fees, in supreme and district courts; in civil
cases,
.80,
In criminal cases,
Sheriff's fees, - 82, 83,
Coroner's fees,
Fees of masters in chancery, Fees of commissioners of bail,
Of district attorneys, Of justices of the peace, in civil cases,
- 85,
In criminal cases,
Constable's fees,
- 87,
Witnesses' fees, and milea~e,
Jurors' fees, grand and petIt, and mileage.
Fees of notaries public,
Of judges of probate,
- 89, 90,
County surveyor's fees,
Fees, when and by whom paid,
Bill of particulars,
-
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Written advertisements,
Advertisements in newspapers,
Fees not herein enumerated,
What paid from Territorial Treasurer,
Tables of fees in public offices,
Penalty for not keeping them up,
How, and before whom recoverable,
Unlawful fees, and penalty, Bill of particulars and receipt,
Fees in advance, when and by whom paid, Limitation of fees in certain cases, Access to public records,
Record books, by whom procured and approved,
Costs and fees from Territorial Treasury, Per diem of Sheriffs and deputies, Sheriffs and constables in district court,
Fees for recording deeds, &c., when paid, Discretion of judge, concerning costs, &c., COUNTIES AND COUNTY SEATSLOUISA COUNTY, and boundaries thereof,
Seat of justice, how designated,
Qualification of voters,
Returns of election, .
If not decided, new election,
Restriction, as to places,
Spring term at Wapello,
County commissioners elected,
LINN COUNTYWhen to be organized,
Part of 3d judicial district,
Commissioners to locate seat of justice,
To certify to the Governor within 10 days, Governor to make proclamation thereof,
Commissoner's oath,
Their liability, how incurred,
Their compensation.
J EFFERSON COUNTYBoundaries of Jefferson county,
Power and authority of said county,
Commissioners to locate seat of justice of said
county of Jefferson,
Their oath,
.
They name the place,
Location, where to be recorded,
Temporary' seat of justice, •
Commissioners' compensation,
Election of county officers, -
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Notice given by sheriff.
Jefferson attached to Henry. for judicial purposes,
LEE COUNTYBoundaries of Lee county. Part of Lee attached to Des Moines.
Tax for 183~. by whom collected, under this act,
Repealing clause,
JONES COUNTYWhen organized,
Part of the 3d judicial district,
Commissioners to locate seat of justice.
To certify to the Governor,
Governor to make proclamation,
Commissioner's oath, Their liabilities,-how incurred,
Their compensation, and where paid.
VAN BUREN COUNTYCommissioners to locate seat of justice,
To certify, to whom,
And deed, or bond, if taken,
Commissioner's oath,
Their liabilities,
Their authority as to public buildings,
Their compensation,
Where district court to be held,
Commissioners, paid by whom,
The proprietors of Keosauqua,
Payments, when to be made.
How this act may be rendered void,
HENRY COUNTYRight to a certain tract of land therein,
County agent to be elected,
His power to convey said land,
Proceeds of sale, how applied,
Bonds of county agent.
His compensation, His oath and duties, Election, and returns,
WASHINGTON COUNTY, (formerly Slaughter)Boundaries thereof, Power and authority of said county,
Commissioners to locate seat of justice,
Their oath and duties,
Temporary seat of justice, (Astoria)
Compensation of commissioners,
Territory attached to said county, -
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COUNTY COMMISSIONERSCommissioners in each county,
Their term of service,
Annual election of one,
Their grade. how determined,
Their oath and duties,
•
Their style, or title,
Their powers and business,
Their regular sessions,
Their clerk,
Attendance of sheriff,
Money advanced. when paid,
•
Discretionary powers. as to judgments,
Questions, when continued,
Vacancies filled by election,
Tax levied, and assessors' book inspected, •
Board to have a common seal,
To publish receipts and exrenditures,
May be fined for neglect 0 duty. Their compensation and powers,
This act. what suits it shall not affect,
And what contracts shall remain valid,
Duties of commissioner's clerk,
Tax, a,nd county orders,
Collectors to receive county orders,
Who shall not purchase the same,
Oath of county officers,
Penalty.
Compensation of clerk and sheriff,
Appeal to district court,
Duty of commissioners. in providing court-rooms,
books, stationery, &c.,
Their authority to hold extra sessions,
The late electIons, not vacated by this act,
Districts established for the election of county
commissioners,
Three districts in Des Moines county,
Their limits and special provisions,
Three districts in Lee county,
Their limits, and special provisions,
Three districts in Van Buren county,
Publication of numbers and boundaries,
Special provisions, as to term of service,
COUNTY COMMISSIONERSTheir former proceedings, when valid,
Transcripts thereof, when evidence,
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COURTSFirst session of supreme court,
Attorneys of district court, may practice in su•
preme court,
An act of Wisconsin, relating to supreme and district courts, repealed,
CRIMINAL CODH, established,
Prevention of offences,
Affidavit, warrant and witnesses,
Examination of the accused,
When required to enter into recognizance, .
Mittimus and amount of bail,
Dischar~e of prisoner and duty of Sheriff. Transcript of proceedings to be filed,
Penalty, how tncurred,
Proceedings in district court,
When offences have been committed,
Affidavit and warrant,
Arrest, and powers of officer,
Search warrant, when to be executed,
Stolen property, persons having the same, Same to be delivered to the owner, The accused may be searched,
Prisoner's statement, how taken,.
Testimony reduced to writing,
Witnesses ordered to withdraw,
Recognizance of prisoner,
Of witnesses, Infant witnesses, and married woman,
Commitment of prisoner,
Judge of supreme court may bail,
OF THH GRAND JURYWho shall be competent jurors,
Who may be excused.
Grand jurors, by whom selected,
Clerk to issue wnw, Return by sheriff,
Deficiency in regular pannel,
Foreman to swear witnesses,
Six shall constitute a jury, Names of witnesses, where endorsed,
Grand jurors, fine for non-attendance,
Duty of district attorney,
Compensation of jurors,
TestImony of grand jurors,
INDICTMENTS,
Filed as public records,
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Finding, when not to be disclosed, Penalty,
S~ecial duty of the judge,
Limitation of indictments,
Indictment for stolen property,
For offences, on board of vessels.
County lines, 500 yards,
The property of joint owners,
Counties, commission, and consummation,
Offences indictable in a particular county, Accessaries, when they may be tried,
Charges in an indictment,
When mistakes may be amended,
What need not be stated,
What evidence necessary,
Clerical errors amendable,
Return of capias,
Amount of 6ail, endorsed,
Oapias, to whom directed,
Recognizance, and release,
With whom filed,
Court may take recognizances,
Subpcenas for defendant's witnesses, .
Where and by whom subpcenas may be served, Return of process, and failure of officer,
Non-attendance of witnesses,
Dilatory pleas, how verified, .
Commission for testimony, def'ts right,
OF THE TRIAL.
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Change of venue,
The jury, and how drawn,
Challenge of jurors, To the array, Prisoner entitled to counsel, Presence of the accused,
To have a copy of the indictment,
When to be admitted to bail,
When he may be discharged,
Joint defendants, and insufficiency of evidence,
When a separate trial may be had,.
Exceptions to the decision of the court,
.
If taken by district attorney, the effect,
If on part of defendant, conditions, •
When securities not required,
Writ of emiorari,
Return thereof by clerk,
Powers of supreme court,
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Writ of error, when granted, •
In other cases to issue, as of course,
Applications for and return thereof, .
Stay of proceedings, .
.
Defendant admitted to bail, .
Effects of affirmation or reversal of judgment, 124,
Arrest of judgment, and new trial, .
Not to be arrested, in what cases, .
Certified copy of proceedings, evidence,
Fines as part of the punishment,
Punishment fixed by jury, in what cases,
Refreshments to jury, by whom allowed,
Offenders liable for costs,
Compensation of witnesses.
When costs paid by county,
Attendance of witnesses, by whom certified,
When witnesses may be called, in certain cases, MISCELLANEOUS PROVISIONSSignification of certain words,
Definition of "felony,"
Process, when it shall not be void.
Commitment for want of recognizance,
When defendant may be discharged,
Mittimus, and what it shall state,
Bail in capital cases,
In other cases,
Ha1Jeaa 00rpu8. and power of the judge,
Recognizance in open court,
Conditions affixed to pardon,
Suit on breach of recognizance,
Criminal process, to whom it may be directed,
Bail, when they may surrender their principal,
Duties of sheriffs and constables, Civil suits may be main tamed, after conviction, in
criminal prosecution,
Attachments, commenced in what cases,
Service of process,
Joint, or co-defendants may bring separate writs
of error, &c.,
Practice of courts in criminal and civil cases,
Repealing clause.
FORMS in criminal proceedings,
Affidavit,
Warrant,
Recognizance,
Mittimus or commitment,
Subp<ena,
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Where offences have been committed,
Warrant. & search warrant.
ISO,
Condition of recognizance. Mittimus.
Indictment,
Explanatory note.
Special term of district court in Muscatine county.
COURTS OF PROBATEEstablished in the organized counties.
Appointment of judges and term of service.
Their jurisdiction,
Their oath, and duties.
Record of said oath,
Courts held monthly,
Seal and process,
Record of proceedings.
Books and seal, how paid for.
Appeal, or writ of error to district court,
From district to supreme court, by writ of error.
Vacancies, how filled, in certain cases.
Fees and compensation of judges, Temporary seal.
SUPREMa COURT of the Territorv,
To hold two terms in each yeiu,
When and where.
DISTRICT COURTSTerms in each county, when to commence.
Division of judicial districts.
185.
When judges may exchange districts.
Absence of judge and adjournments,
Process and proceedings.
Not void for change of time,
When made returnable to next term.
Jurors, witnesses, &c .• bound to appear,
Special terms, and discretion of judges,
Notice to sheriff. and his duty,
.
When notice must be given.
Jurors. how chosen and notified,
CHANCERYChancery jurisdiction granted to the district courts,
Special chancery terms. appointed.
Rules of proceeding, by whom formed.
Application by petition,
Summons to defendant,
Its form. service and return,
Several defendants, suits where instituted.
Service of process. when to be verified,
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Notice of petition, when to be published, •
Defendant may recover costs, in what cases,
Proceedings against heirs,
Plea and answer, when to be filed,
Failing to plead, court may decree,
Replication to plea, and issue,
Demurrer and answer,
If plea or demurrer overruled,
Costs,
•
•
•
Replication to exceptions, Reference to mastery in chancery,
Appeal from his report,
Costs of reference, Defendant sworn, before whom.
New party,-what defendant shall state. Answer filed, and interrogatories exhibited.
Failure to answer, petition dismissed,
Cross petition,
Orders, with whom entered,
Amendments, and cause is at issue,
Answer, when taken as true,
When issue to be tried by jury.
Service of pleadings,
Depositions, and witnesses,
When bill may be dismissed,
When court may decree,
Suits concerning lands,
When defendant shall be charged with costs,
When entitled to costs,
Petitioner to give security, when,
Sequestration of property, when,
Who may answer onginal petition,
Subsequent proceedings,
What title shall not be affected,
Defendant's petition for an account,
Decree, when confirmed,
Force of a decree.
Petition. answer, &c., with whom filed,
Non-compliance with decree.
Effect thereof,
When decree shall be a lien,
Mortgaged premises, decree for sale,
Sale of estate by whom made,
By whom deeds shall be executed,
Proceeds brought into court,
Execution when proceeds insufficient.
When suits shall not abate by death.
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Where cause of action does not survive,
Revival by court, in what cases,
Effect of parties failing to appear,
When, ana who, may be complainants,
Proceedings by surviving complainants,
Rules for proceedings,
Power of court as to rules,
Reference to master in vacation,
Order therefor, and notice,
Decrees, how enforced,
Execution and return of process,
Payment of judgments or decrees,
What interests liable for the same,
Application to court for that purpose,
Sales decreed and transfers enforced,
Sales of equitable interests,
Writ of attachment,
Appeal to supreme court,
Notice, and clerk's certificate,
Proceedings not stayed without security.
Affirmation of decree, and damages,
Ap{>eal not to vacate a lien,
PetItions for a rehearing,
For review, limited to c years,
May be filed as original \0 what case,
With leave of court,
Court may stay proceedings,
When motion to be made therefor,
When security to be given,
Force of former decree,
Costs on petition for review,
Writs of injunctions,
Security, by applicant,
To stay/roceeoings, condition of bond.
Test an service of writ,
Attachment for contempt,
Fine and imprisonment.
Motion to dissolve injunction, &c.,
Affidavit of complainant,
Security may be required,
Writs of 1UI ~at,
Petition and affidavit,
Writ, in what cases granted,
When writ may be discharged,
Petition to perpetuate testimony,
Names and interrogatories filed,
Cross-interrogatories may be filed,
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149
149
149
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Depositions to be evidence,
Further proceedings relative thereto,
District court in Jefferson county, Time prescribed for holding the same,
CRIMES AND PUNISHMENTS,
Code of criminal jurisprudence,
MURDER defined-·
Definition of express malice,
Punishment, Malice implied,
MANSLAUGHTER definedVoluntary manslaughter,
Violent passion,
Involuntary manslaughter defined,
What constitutes the offence,
Punishment,
HOMICIDE (justifiable) definedReasonable fears,
Killing in self-defence,
Officer justified, in what cases,
Unavoidable necessity,
HOMICIDE, (excusable) definedInstances given,
If excusable, person to be acquitted,
DuELLINGWhat constitutes the offence,
Punishment,
ATTEMPT TO POISONPunishment,
When done to procure miscarriage,
Punishment, MAYHEMWhat constitutes the offence,
Punishment,
RAPEIn the case of a child,
Of a woman,
Punishment, CRIME AGAINST NATUREPunishment,
ASSAULT with intent to killPunishment,
With intent to inftict bodily injury,
Punishment,
FALSE IMPRISONMENT,-definedPunishment,
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KIDNAPPING-

155
155

How committed,
Punishment, .
ARSON-

156
156

. What constitutes the offence,
Punishment,
Firing with intent to burn,
Punishment,
Murder, if death ensue,

156

156
156

BURGLARY-

156
156
157

How committed,
Punishment,
Property stolen by burglars,
Punishment,
If personal violence be committed,
Punishment,
If death ensue,
Punishment,

157

157

157
157

157

ROBBERY-

157

Definition of the offence,
Punishment,
With personal abuse,
Punishment,
If death ensue, it is murder,

157
157

157
158

LARCKNY-

158
158

How committed,
Punishment,
HORSE STEALING-

158

Punishment,
HOG STEALING-

158

Altering marks.
Punishment,

158

RECEIVING, OR BUYING, STOLEN GOODS--

159
159

Knowledge of the theft,
Punishment, .
Where the value is less than '5,
Restoration of stolen property,

159
159

OFFICERS EMBEZZLING MONEY-

Definition of the offence,
Punishment,
Destroying or defacing deeds, &c.,
With fraudulent intent.
Punishment,

159

159
160
160
160

-

REMOVING LAND MARKS-

160
160

With fraudulent intent,
Punishment,
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SECRETING PROPERTYBy clerks, or apprentices.
With intent to defraud,
CONVERSION OF PROPERTY, BY BAILEEPunishment. as for larcency,
LODGERS EMBEZZLING PROPERTYPunishment. as for larceny, .
MISPRISION OF FELONYPunishment,
FORGING AND COUNTERFEITING
What constitutes the offence,
. Punishment,
COUNTERFEITING COIN,
The offence defined,
Punishment,
POSSESSION OF COUNTERFEIT NOTES, &C.,
With intent to utter or pass them, Punishment,
.
.
POSSESSION OF FICTITIOUS NOTES, &C.,
Knowledge of the fact,
Punishment,
POSSESSION OF DIES FOR COUNTERFEITING,
Making such apparatus,
Having such, knowingly,
Punishment,
COUNT"RFEITING PUBLIC SEALS,
Unlawfully and corruptly,
Punishment,
TESTIMONY,
Proof of charter not necessary,
Perjury and subornation of perjury,
Wilfully and corruptly,
Punishment,
Perjury causing death,
Punishment as for murder,
BRIBERYHow the offence may be committed,
Punishment,
To I?rocure appointment to ~ffice,
PUDlshment,
.
ATTEMPT TO BRIBEWhat constitutes the offence,
Punishment,
Officers falsifying records, &c .•
Punishment,
JAILOR, when guilty of oppression,
Punishment,
74

160
160
161
161
161
161
161
162
162
162
162
162,168
168
168
168
168
168
164
164
164
184
164
164
164

164
164
165
165
165
165
165
165
166
166
166
166
167
167
167
167
167
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PROCESS, obstructing the execution thereof, What constitutes the offence,
Punishment.
RESCUE, (after conviction)
Punishment,
Where the person was subject to imprisonment, Rescue, (before conviction)
Punishment,
Rescue from civil process,
Fine,
Assisting prisoners to escape,
Punishment,
AIDING in attempt to escape,
Punishment,
ESCAPE through negligence of officer,
Before conviction,
Punishment,
COMPOUNDING CRIMINAL OFFENCESFine, and proviso,
CONSPIRACYNumber of persons, and intention, EMBRACERY. How committed,
Punishment,
COMMON BARRATRY, how committed,
Punishment,
EXTORTION, what constitutes the offence,
Punishment,
THREATENING LETTERSOffence, how committed, and punishment, DISTURBING THE PEACEPunishment,
By assemblage of persons,
For an unlawful purpose,
Punishment,
AFFRAY. ROUT, and RIOT,
Punishment,
Duty of judges, officers, &c.,
In su{>pressing rout, riot, and affray,
ReqUIsition of assistance,
If death or injury ensue, officers guiltless, LIBEL, how the offence may be committed,
Malicious defamation,
Punishment,
BIGAMY, definition of the offence,
Punishment, and proviso as to absence,
.
Single persons, marrying husband, or wife of another,
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Knowledge of the fact.
Fine-*500.
Imprisonment.
ADULTERY AND FORNICATION,
Punishment,
LEWDNESS, or public indecencies,
Punishment,
OBSTRUCTING PUBLIC ROADS,
Fine, and nuisance to be abated,
DISINTERING THE DEAD,
Suicides excepted,
Fine ,and proviso, as to removal,
Voting more than once at election.
Fine,
REFUSING to join po886 comitatUk,
Fine,
'
DEFACING NOTICES. &c .•
Fine. and proviso as to time.
FRAUDULENT CONVEYANCI:.S,
The intention,
Punishment,
SWINDLING. how committed.
Punishment. and restoration of property.
CHEATING. how committed.
Punishment. and restoration of property.
SELLING LANDS A SECOND TIME.
With fraudulent intention.
Punishment.
COMMON CHEATS.
False weights and measures,
Punishment.
Destroying houses. bridges. &c .•
With malicious intention.
Injuring or destroying animals.
Punishment.
Destroying public jail.
Or injuring any part thereof,
Fine.
Firing prairies. woods. &c .•
Fine.
CIVIL ACTIONS maintainable. for damages. in criminal offences.
Proviso.
PuNISHMENT OF DEATH,
Manner in which it shall be inflicted,
Criminal's body may be dissected, by order of
court.
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PuNISHMENT, BY IMPRISONMENT,
Prisoners may be compelled to work.
PuNISHMENT BY FINE,
Compliance with the sentence,
PROPERTY of offender bound,
.
From what time, and to what amount.
EXECUTION FOR FINES,
ApPROPRIATION of fines,
Benefit of clergy abolished,
INFAMY,
When persons shall be deemed infamous.
DEPOSITIONSOf non-resident witnesses,
Of resident witnesses,
Oath of witnesses,
Certificate to be annexed to deposition,
Manner of making return, and proviso,
When good and competent evidence,
Who may issue sub~renas,
Compensation of witnesses,
Rejection of informal depositions,
Seals not to be broken,
May be read by either party,
Perpetuation of testimony,
Notice and copy of petition,
Who may attend and cross-examine,
Certificate and return.
When such testimony maybe read,
What acts repealed. by this act,
Depositions taken under existing law to remain
valid,
DISTRICT PROSECUTORSAppointed in each judicial district,
Their duties, oath and bond,
Appointments during recess, provided for,
To give advice. and to whom.
Their compensation.
DIVORCEMay be decreed, for what causes.
Residence of petitioner.
Collusion of the parties,
Adultery of the wife,
Of the husband,
Application for divorce, where to be made.
Witnesses and depositions,
Informality to delay proceedings, Publication of notice of petition,
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Trial by jury may be claimed,
191
Proviso, as regards impotency,
191
EDUCATIONEstablishment of common schools,
191
191
In each county, and open to whom,
School districts, how formed,
191
Election of officers and duty of trustees,
,
191,192'
School district, a body corporate, 199
Suits, prosecuted and defended by trustees,
192
Trustees to give orders on treasurer,
192
Record of proceedings to be kept, 198
Duty of the treasurer, collector and assessor,
193
•
Fines for non-performance of duty, 193
Powers of voters, and who shall preside,
194Trustees' warrant, treasurer and collector's bond, 194Gifts and grants of land, for what purposes valid, 195
Where to be recorded,
- 195
Conveyances, to whom executed,
195
To be recorded, where and when,
195
Damages for trespass, .
195
Perverted or abandoned grants, to vest in whom, 195
ELECTIONSWhen to be held, and for what offices,
196
Delegate to Congress,
196
Members of Council, &c.,
196
196
J ud~es, by whom appointed,
Notlce of appointment,
196
Clerk, by whom chosen,
196
Vacancies in the office of judge of election, by
whom filled,
197
Notices for each precinct,
197
Their number and form,
197
Poll books, by whom furnished,
lW7
Notice given by sheriff,
197
On refusal of jud~e to act, 197
Justice to be nommated, or voters may elect,
198
Oath of judges and clerks,
198
By whom administered,
198
Entry thereof,
198
Opening and closing of polls,
198
Two "p7'(YIJiBoB ":--Proclamation,
198,199
Poll books and manner of voting,
199
Where electors may vote, for delegate to Congress-for members of the Legislature, for coroner, county commissioner, &c., 199
Fine for voting more than once,
199
Qualifications of voters,
199
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Vote may be challenged and oath tendered,
199.~
200
Punishment for taking false oath,
200
Want of qualification, and fine for voting, 200
Attendance of constables at elections,
200
Special constables, Fine, &c., for disorderly conduct,
200
201
Poll books, and what they shall contain,
201
What votes may be rejected,
Form of return,
201
201
Poll books, with whom deposited,
201
Punishment for neglect,
When returns to be opened, 202
Abstracts and certificates, 202
Ties between candidates,
202
How to be decided, 203
Election returns, made to the Secretary of the
Territory,
203
203
Votes, by whom canvassed, Governor's certificate and proclamation,
203
New election, in what cases ordered,
.
203
203
Secretary may employ a messenger,
Compensation of messenger,
203
Officers elect may resign,
203
V'lCancies in Legislature, how filled,
203
Vacancy in the office of sheriff, how filled. 204
Contested elections, for member of assembly,
204
How to be determined,
204
County officers, how decided,
205
When counties are united,
206
Votes compared in senior county,
206
Non-performance of duty. Fine,
206
Admitting unqualified voters,
206
Fraud, corruption, or partiality,
206
Fine and disqualificatIOn,
207
Refusing legal votes,
207
Fine for receivinf{ challenged votes, in what case, 207
Vacancies in Legislature,
- 207
Notice to the Governor,
207
207
Proceedings (see sec. 19th) Compensation of judges and clerks,
207
Division of counties or districts,
208
Returns in elections to fill vacancies,
208
Elections by the Legislature,
208
EXECUTIONSWhat interest in lands may be levied on.
209
And personal property, with exception,
209
Officer's duty ID making a levy,
209
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Direction by defendant,
His residence to be regarded,
Personal property and real estate, Which to be sold first,
Reasonable doubts, as to title,
Best price, and ti tle deeds, Redemption within one year,
Articles exempt from execution and sale, Notice of sale of real estate, Of personal property,
When sale does not satisfy the execution,
Return, alias and credits,
Death or removal of sheriff, Duty of his successor, as to deeds, &c.,
Principal defendants, and securities, Duty of sheriff, as regards their property,
Property of persons not named in the writ, Proceedings, when such is claimed, Right of property, how determined, Appeal to the district court, Bond, security and condition,
Executions sent into other counties, May be returned by mail,
Proviso, as to special direction,
Personallroperty, how released,
Bond an security, Return of bond, and action thereon, Stay of execution, in district court, Kind and liability of securities,
When execution may be stayed after it issues,
By giving bond:-Its condition and effect, Judgments against certain officers, as such, No stay of execution allowed thereon,
Such executions, when returnable,
Entry of replevy bonds on docket, Not to satisfy judgment, or extinguish lien,
Executions against estates of decedents,
Notice to heirs and devisees, residents and
non-residents,
Sale of mortgaged estates, Foreclosure of equity of redemption,
Notice of sale, and return of overplus,
Sales under section 17th, (see it),
Judgments reversed for error,
Not to effect sale,
Mutual judgments, and set-off,
Remedy of innocent purchaser,
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FERRIESFANNING'S charter,- (Du Buque)
Term of its duration, Restriction of courts, and conditions of the grant.
Penalty for violation thereof,
Note, by the Governor,
WILLIAMS AND WARFIELD'S charter, (Bloomington)Its term of duration, and conditions,
-Penalty for violation, and reservation of rights, SULLIVAN AND DAVENPORT'S charter, (Rockingham)
Limits, privileges, and duration of term,
Kind of boat to be procured, and when,
Note by the Governor,
KIRKPATRICK'S charter, (Bellview)
Its term of duration and conditions,
Kind of boat, and when to be procured.
Note by the Governor,
GE!IlERAL ACT to regulate FERRIES,
License to keep a ferry, how obtained,
Applicant to gIve notice,
Authority of court to grant license, Rights of parties, as to license,
Renewal of ferry license,
Duties of ferry keepers,
And penalty of non-performance,
And for receiving illegal ferriage,
Rates of ferriage fixed by the court, Rates of ferriage must be posted up,
Authority of law required to keep a ferry,
Style of suits under this act, FERRIESUSHER AND GROOM'S charter (Wyoming)
Term of duration and conditions of grant,
Non-performance and forfeiture,
Note by the Governor,
LETTON'S charter, Parkhurst,
Limits, rights, and duration of term,
Kind of boat and when procured,
Note by the Governor,
"
KILBOURN'S charter, (Montrose)
Privilege and duration of term,
Kind of boat, and when procured,
Reservation of rights,
GAINES, REYNOLDS & Co.'s charter, (Round Mound)
Limits, privileges, and term, RestrictIOns, regulations, and reservation of rights,
Kind of boat to be procured, and when,
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LEONARD & CO. 's charter. (Charleston.)
Term. re~ulations and restrictions. .
Reservation of rights,
Kind of boat to be procured. and when.
Extent of exclusive privile~e,
BLEVING'S charter. (Nashville)
Term of duration. and rights reserved,
Limits and exclusive privileges
Conditions of the grant. and penalty.
Kind of boat. and when to be procured,
WHITE'S charter. (Fort Madison)
Exclusive privilege and term of duration.
Kind of boat to' be procured,
Reservation of rights.
.
WEBSTER'S charter, (Fort Madison)
Limits and exclusive privilege,
For what term granted.
.
Kind of boat. and when procured.
Forfeiture of charter,
.
.
Reservation of rights.
FORCIBLE ENTRY AND DETAINERFine for forcible entry.
.
•
.
Forcible entry. &c .• within the meaning of this act,
Enquiry by whom authorized.
•
Restitution of premises.
M.ode of proceeding in this action.
When jury may be discharged.
.
Return of llrocess,·
Exparte trial. when allowed.
.
.
Treble damages recoverable.
.
Restriction as to the foregoing provisions.
Holding over, and proceedings therein.
Restriction as to the preceding section.
Action of trespass.·
.
Appeal to the district court.
Proviso. as to a lJ'Uperced6alf. •
GAMINGGaming debts may be collected,
And money recovered. for what use,
Testimony of losing party received.
•
Punishment for keeping gaming tables. faro banks,
&c., .
Fine for betting at play.
Liability of landloras. &c.,
Keeping a gaming house,
Fine and imprisonment.
Leasing a house for gaming,

227
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228
228
228
228
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Construction as to keepers, &c.,
When lease to be void,
Testimony of accomplices, Seizure of gambling tables, &c.,
Authoritr to break doors open,
DestructIon of gaming tables, &c.,
Duty of judge and grand jury,
Of officers as to breaches of this act,
Non-performance of duty and forfeiture of office,
HALF-BREED TRACTAssessment book furnished by county,
Assessor's duties,
List of lands made and delivered,
Sheriff's authority to sell,
Acts repealed,
Suits against owners,
Brought where, how, and by whom,
Notice, how given, Interests on judgments,
Defendants designated,
Accounts of commissioners,
Trial by the court,
Liberal construction,
HORSESStud horses running at large,
May be taken up and gelded,
Horses dying under the operation,
Char~e to be paid by owner,
Certam horses may be taken up,
Reasonable care and compensation,
Lien upon the horse,
INCORPORATIONS-

236
237
237
237
237
237
~i

237
238
238

238
238
238
239
239
239
239
239
239
239
239
239
240
~40

240
240
240
240
240
241

AGRICULTURAL SOCIETIES,

241
241
241

May be formed; notice of meeting,
Vote on the question of incorporation,
Officers of each society,
How prizes to be paid,
Treasurer to give bond,
Said bond to be recorded,
Tax when to be determined,
Certificate of election to be recorded,
Corporate style and capacity,
Powers of the directors,
Common seal,
Limitation as to real estate,
Choice of a President pro tern.
Appropriation of money,
-
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Withdrawal of members, and notice,
WAPELLO SEMINARY,

Declared a body politic, &c.,
Names of persons, and style of the institution,
Powers and privileges,
Stock treated as personal property,
Board of trustees.
Their annual election, duties, &c., The President of the board,
Powers of trustees,
Execution of deeds, by whom,
Amendment of this act,

248
2!43
248
243
243
244
244
244
244
244
245
245

BLOOMINGTON AND CEDAR RIVER CANAL COMPANY-

Created a body politic,
245
Style, powers and capital stock,
245
Commissioners appolOted and named,
245
To receive subscription,
245
Notice of meeting and choice of directors,
246
Subsequent elections and terms of service,
246
247
Extension of capital stock,
Instalments, and powers of directors to collect, - 247
Right to construct canal, - 247
Authority to enter on lands,
247
Appointment of appraisers,
247
Their duty, as to damages, 248
Limitation as to damages,
248
Appeal to district court,
248
Proviso, in relation to mills,
248
Erection of toll houses,
248
Authority to borrow money,
249
To make rules, &c.,
249
Penalties, for what offences,
249,250
False bills of lading,
250
Oath may be required,
.
251
Proceedings agalOst offenders,
251
Masters and owners of boats, liable for penalties, 251
Lien on materials,
.
- 252
Erection of bridges, by Co.
25~
Work to be commenced, when,
252
Power to loan money,
252
Limitation of privilege,
252
Annual report,
.
- 253
Future State of Iowa may purchase canal, on what
terms,
258
Construction of the works, 258
254
Pre-emption settlers secured,
Amendments of charter,
254
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PaaeDES MOINES MILL COMPANYName and powers. ~
•
2M
Authority to construct a dam.
256
Lock, repairs and passage of boats,
255
Penalties for injunes to lock or dam,
255
Reservation of the rights of others.
255
Abatement of nuisances.
•
256
Amendment and limitation of this act,
255
256
Comeletion of the dam,
MeetlOg may be called, when,
256
By-laws, rules and regulations,
256
Subsequent meetings.
256
PLYMOUTH MILL COMPANY,
256
Style and corporate powers.
256
Authority to construct a dam,
256,257
25'i
Lock. repairs and 'passage of boats,
Penalties for injurlOg lock, dam. &c,
257
Protection of circumjacent lands, &c,
257
Abatement of nuisances,
257
This act amendable ••
257
First meeting, by-laws, &c., 257,25&
Subsequent meetings,
258
Increase of capi~al stock,
258
BURLINGTON STEAM MILL COMPANY,
258
Style and corporate powers,
258
258
Capital stock and shares.·
Estate not to exceed stock paid in,
258
Books, and subscription of stock, 259
Subscriptions may be paid in labor,
259
Lien upon shares,
•
259
First payment,
259
Annual choice of officers,
259
By-laws, and treasurer's bond,
259
Agent to give bond,
259
Shares deemed personal property,
259
SEMINARIES OF LEARNINGAt FORT MADISON, Lee county,
259
260
At WEST POINT,
"
"
At BURLINGTON, Des Moines county,
260
In town 69, range 3, west, in Des Moines county, 260
At AUGUSTA,
...."
260
2ft1
At FARMINGTON, Van Buren county,
At BENTONSPORT. ..
..
..
261
At ROCKINGHAM. Scott county,
261
At KEOSAUQUA, Van Buren county, •
261
At Du BUQUE, Du Buque county, 231
In town 89, range ., east, in Dubuque county,
262
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At DAVENPORT, Scott county,
262
Powers granted to 'hese corporations,
262
Capital stock, and limitation of income,
262
Board of trustees, four a quorum,
268
Who shall be President of board,
268
Powers of trustees,
268
Conveyances executed by President,
263
This act amendable, 268
BLOOMINGTON, incorporated,
264
Limits of town and election of officers,
264
Elections, how to be conducted,
264
President and recorder,-their duties,
265
Deputy recorder,
265
Corporate name and powers,
265
Oath to be taken by officers,
265
By-laws and regulations,
265
Publication of by-laws,
266
Receipts, expenditures, and taxation,
266
License may be granted,
266
Road district and overseers,
266
Notice of meetings,
267
Recorder's fees,
267
Tax on real estate:-Limitations,
267
Duplicate of taxes, and special provisions, relative to their collection,
267, 268
This act amendable,
268
PuBLIC LIBRARIES,
268
Meeting to hold an election,
268
Chairman and clerk chosen,
268
And seven directors,
268
Name of the Library,
268
Certificate of proceedings,
269
To be recorded,
269
Company to be a body corporate,
269
Corporate powers, and proviso,
269
Elections, by-law!! and common seal,
269
Tax on share holders,
269
Treasurer and librarian,
270
Quorum, and power to fill vacancies,
270
May receive donations,
270
Limitation, and excet>tion, 270
BURLINGTON TURNPIKE COMPANYCreated a body corporate,
270
Style, capital stock, and opening of books,
270, 271
Meeting to elect directors, 271
Rates of toll, and when collectable,
271
Prospective restrictions,
271
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BURLINGTON TRANSPORTATION COMPANYStyle and corporate powers,
Capital stock and commissioners,
Opening of books and sum paid on subscribing,
Board of directors, and how elected.
Subsequent elections and term of office,
Payment of instalments,
Location of the canal, railroad, &c.,
Entry upon private property,
Appraisers of damages and their duty,
Entry and certificate of appraisal,
Damages and appeal,
Tolls and authority to borrow money,
Rules and penalties, for,
Injuries to canal or road.
False bills of lading,
Oath may be required,
Proceedings against offenders,
Who liable for penalties,
Lien of company on materials,
Erection of bridges, new roads, &c.,
Company may borrow money,
But not to issue bank notes and bills,
Limitation and proviso,
Construction of the works,
Forfeiture of the right to construct,
Subscription to stock by State or Territory,
Appointment of directors,
Terms of purchase,
Deductions, Loans and deposits, .
Permission as to lands, whence to be obtained,
This act may be amended or repealed,
KEOSAUQUA LYCEUM, incorporated.
Its corporate style and powers,
Limitation of estate, real and personal,
My-laws and ordinances,
Corporation officers.
First appointments,
Quorum,
DAVENPORT, incorporated,
Limits and style of corporation,
Election of Mayor, Recorder and Trustees,
Judges and clerk at first election,
Future elections, how conducted,
Oath of officers,
Corporate name and powers
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288
283

By-laws and ordinances,
.
Vacancies and subordinate officers,
Fines,
Duty of recorder,
Power to levy tax; limitation,
Marshall to be collector,
Sale of lots for tax, after notice,
Redeemable within two years,
Annual receipts and expenditures, Further powers of corporation,
Fire department,
Publication of ordinances,
Notice of elections,
Road district,
Calling of meetings,
This act amendable,

2~3

288

284
284

284
284
284
285
285
285
285

285
285
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MUTUAL FIRB INSURANCB COMPANY-

Incorporated, and the object thereof,
Powers conferred.
The insured deemed members,
Board of directors,
Annual election, and vacancies,
President, Vice President, Secretary, &c.,
Absence of President provided for,
Meetings and record of proceedings,
Election of directors,
Notice by Secretary,
Failure of notice provided for,
Who may vote,
Note, when to be deposited,
When it may be relinquished,
Liability of members,
Lien on insured property,
Notice of damage by fire,
Amount thereof,
Action at law, or reference,
Where action to be brought,
Judgment and costs.
Sum paid and notice to members,
Failing to pay. directors may sue,
Appropriation of this money,
Validity of policy,
Void, in what cases,
Further terms and conditions,
Losses, when paid, Alienation of house, policy surrendered,
Or assigned to alienee,
-
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His privileges and liabilities,
AddItional premium, paid in what cases,
Double. insurance,
Insurance on personal property,
Conveyances by the company,
Preliminary amount of subscription,
First meeting of directors, This act may be altered or repealed,
INDIANSSelling liquors to them prohibited, Exchange, and forfeiture of articles,
Duty of officers as to this act,
INSANE PERSONSTheir contracts deemed void,
Duty of court, as regards insane persons,
Appointment and duty of guardIans,
Sale of the estate of insane persons,
Suits, when to be suspended,
When the insane have no property,
INTERESTSix per cent. in what cases allowed,
Written agreement, as to a higher rate,
Forfeiture of usurious contract, &c.,
Repealing clause,
JURORSWho shall serve as such,
Who shall be exempt from service,
Duty of county commissioners and clerk,
Sheriff's duty,
Grand jury,
.
Summons to jurors, and service thereof,
Foreman of grand jury, his powers and duties, Bills of indictment, true, or not true,
Names of witnesses on true bills,
Oath of ~rand jurors,
Of petit Jurors in criminal cases,
Presentments, by grand jury,
Petit jurors,-duty of commissioners,
Their number, and how summoned,
Duty of the clerk,
Manner of selecting petit jurors,
Duty of sheriff,
Neglect thereof, and the penalty,
Non-attendance of jurors,
How remedied,
Coroner's duty, when sheriff is interested, -
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Bystanders, when qualified, may serve as jurors;
.
- 298
and for how long, Grand and petit jurors, fine for non-attendance, - 298
Duty of clerk,
- 298
298
Death or sickness of jurors, 298
Certificate of service and number of days, 298
To whom presented, &c.,
298
Jurors privileged from arrest,
299
Duty of county commissioners,
Rotation in the selection of jurors, 299
JUSTICES OF THE PEACE299
ROBERT G. ROBERTS, Esquire,
His official acts, as justice, rendered good and
valid,
299
800
Right of appeal reserved,
800
"JUSTICES' ACT" (the general law,)
Number of justices, and term of service,
800
Who disqualified,
300
800,301
Oath of office, and bond,
Penalty for violating 8d section,
801
801
Who shall not be appointed,
Division of counties provided for,
801
Jurisdiction and powers of justices, 801
801
Breach of the peace,
Arrest, security or commitment,
801,802
802
Recognizance, and certificate thereof,
802
Contempt, how committed,
80~
Resignation or removal of justice,
Docket, to whom delivered,
802
802
Justices' courts,
808
Cognizance of what actions,
808
Jud~ments by confession,
808
Actions excluded from cognizance of justice,
County limits, residents, non-residents, townships, 303
Attachments, brought in what county,
- 808
303
Joint defendants,
Adjoining townships,
303
Docket entries, ana titles of causes,
804
Process, appea'rance and cause of action, 304
Continuance, trial, verdict, jUdgment and execution
804
Appeal, and order of docket entries,
304
Suits, how instituted,
804
Security, for costs, by non-residents,
305
Refusal, and its effects,
305
Set off, and lost or destroyed instruments, 305
805
Style of process,
78
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Summons and appearance, .
Time and manner of service,
Requisition of warrant, and affidavit,
Arrest,
Absence or inability of justice provided for,
Detention of defendant limited,
.
Service of process by special deputy,
Form and IDcidents,
.
.
Payment, discontinuance, costs, &c.,
Return of process,·
.
Liability of constables, penalty,
Who may conduct suit,
Infant, next friend and costs,
Appearance of defendants,·
.
.
Consent of defendant's guardian, and costs,
Agent, appearing by authority,
One hour's grace,·
.
Verbal statement,
Allowance of set off,
Two exceptions,
Notice of sd-off items, &c.,
Lost or destroyed instruments,
Judgments on set off,
Executors and administrators,
Trespass, title to lands, &c.,
Removal of suit to district court,
Adjournments, by the justice,
On application of parties,
Absent witnesses,
Limitation and costs,
Recognizance on adjournment,
When defendant is in custody on warrant, Security may be required, when he applies for adjournment, New recognizance, when and by whom required,
Action on recognizance,
-Effect of justice's subprena,
Service of subprena,
Attachment on failure to attend,
Proviso, as to mileage and fees,
Service of attachment and costs,
Refusal to appear and testify,
.
Penalty, and discretion of ju:-tice herein,
Dama~es,
•
DepoSitions and notice thereof,
Notice and certificate,
When allowed to be read on trial,
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Ex parte

proceedin~s,

Instrumen.ts or writlDg,
Parole testimony,
Non-suits and costs, Judgments, how and when set aside,
New trial and notice thereof,
Suits, when to be determined,
Appearance and trial,
Trial by jury, and number of jurors,
Summons for jury,
Qualification of Jurors,
Service and return of summons,
Jurors' oath and duties,
Competency and oath of witnesses, Evidence, and swearing of parties, Parties may be subpcenaed and examined, Execution of writings,
Executors and administrators,
Verdict,
Jury discharged, and new jury,
Non-attendance of jurors, and penalty,
Judgments by confession,
Judgments may be set off, Transcripts and entry thereof,
Execution for balance,
Change of venue, how obtained,
Entry of judgment by non suit, &c., In other cases, within three days,
Jurisdiction, and release of excess, Stay of execution, and security thereon,
Form of recognizance,
Execution, against principal and bail,
Return of execution. Judgment for bail on motion,
Execution may be revoked, Transcript of judgment, certified and filed, Its effect as a lien on real estate,
First execution must be issued by justice, Execution, by whom directed,
Execution, when returnable, May be renewed, and requisites thereof,
Levy, notice, and description of goods,
Sale, and return of execution and money, Constable cannot purchase at sale, Insufficiency of goods, and summons to garnishee,
Goods claimed by third persons,
Right of property, how tried,
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Notice to plaintiff, Turor's oath prescribed,
Verdict and costs,
Moneys paid to constable,
Effect and remedy, Process against constable,
When issued and its requirements, Proceedings, penalty and appeal,
Election of remedies,
Appeal to district court,
When to be taken, and its requisites,
When appeal to be taken,
RecogDlzance and security,
Form of recognizance,
.
Allowance of appeal, entry and stay,
..
Notice to constable"
Case when filed in district court,
And proceedings thereon,
Compulsory return, Allowance of appeal, Amendment of return,
And perfection of recognizance;
Appeals, when determined, Notice by appellant, when and to whom,
Continuance for want of notice,
Cause of action, set off, &c., .
•Judgment in district court,·
Execution against J?rincipal and security,
Judgment for security on motion,
REPLEVIN and damages,
Exception, as to cross-replevin,
Affidavit required,
Requirement of writ, Bond, security and condition,
Execution of writ, plea and issue, Failure of plaintiff, and its effects,
Judgment and its incidents, Officer's remedy, on bond,
His liabilities,
ATTACHMENTS, in what cases granted, Cause of action, affidavit, &c.,
Issue, return and proceedings on writ,
Its service on defendant and garnishees.
Property attached and credits,
Bond from third persons.
From defendants,
Sale of perishable property,
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Notice to absent defendant,
a80
When and how given and proved, 880
Judgment by default, and its effects,
381
bissolution of attachment,
831
Bond and security,
381
The sum, and condition,
831
Effect of dissolution,
331
Questions to ~arnishee,
831
Answer in wflting, .
832
Judgment by default,
382
Final judgment,
832
The plaintiff may deny, &c..
832
Issue and trial,
38~
Satisfaction by garnishee, 382
Additional affidavit, process and arrest,
332, 388
a83
Bond and security, or commitment.
Bond by plaintiff, and execution,
338
338
Condition of said bond,
Avoiding debt, petition and notice, .
.
- 8~3
Petitioner's oath, - set off, and collateral avoidance, 884
When execution may be awarded,
334
Execution may be general or special,
384
When judgment is against garnishee,
834
Officer's compensation,
384
BREACH OF THE PEACE-

Summary process, and exceptions,
Complaint and warrant,
Warrant by whom executed,
Arrest on view, or from personal knowledge,
Aid and assistance prOVIded for,·
Summary mode of procedure,
Postponement of trial,
.
Security or commitment,
Breach of recognizance,
Want of jurisdiction, provided for,
Witnesses, and compulsory attendance,
Jury trial and its incidents,
Complainant liable for costs,
.
Judgment, fine, costs and execution,
Imprisonment, costs and discharge,
Appeal to district court,
When to be taken (and recognizance)
Recognizance of witnesses, &c.,
Trial on merits, costs, &c.,
Affirmation of judgment.
Defendant and his securities,
When prosecutor to pay the costs,
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Execution and general rule,
338
Duty of justice as to fines,
3&s
Constable's liabilities,
338
Fines and penalties,
338
3:38
Verbal notice to witnesses valid,
Change of venue,
339
FORMS of process,
339
339
Summons,
Warrant,
339
340
Subl'rena,
Ventre for a jury,
340
Execution,
340
Same against securities,
341
Writ of attachment,
341
LAWS AND JOURNALSLaws, by whom 'prepared for publication,
342
Number of copies to be printed,
342
What shall be prefixed to the acts,
342
342
Certificate to the printer from Secretary,
Distribution in the several counties,
341
Secretary to superintend the printing,
343
343
Number of copies to each county, Copy to the Governor, judges, &c.,
343
343
Printing and distribution of journals,
Copies of Laws & journals reserved,
344
To whom the laws shall be distributed,
344
Clerks to take receipts,
344
Volumes to county officers; when to be returned,
344
Naturalization law to be printed,
345
LEGISLATIVE ASSEMBLYDistricts designated, and the Representatives apportioned,
345,346
ANNUAL MEETING of the Legislature, - 346
Day of meeting, the first Monday of November,
346
Place of next meeting, Burlington,
:i46
SPECIAL SESSIONS,
346
May be called by the Governor,
346
LIMITATION OF ACTIONSTrespass, detinue, trover, replevin, &c., to be commenced within five years,
- 347
Assault and battery, &c., within two years,
347
Slanderous words, malicious prosecutions, &c., - 347
Debt or covenant for rent, &c.,
347
Revival of judgments,
347
Right of entry, when barred,
348
What actions limited to twenty years,
348
Special provision for absent persons,
348
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Effect of reversal of judgment, on writ of error, &c.,
MECHANICS'LIENSOn building and lot for materials and labor,
When action to be commenced,
Bill and petition, and particulars of the account,
Special execution to be issued,
Proceedings before a justice under this act,
Right of appeal from his judgment,
Minors included in this act,
Repealing clause,
MILITIAHow Militia shall be arranged,
Divisions, and their boundaries,
Separate battalions formed from detached districts,
Officers, and manner of appointment,
Aids, adjutant general, &c., Appointments in each regiment,
Who shall be enrolled,
.
Divisions and brigades may be increased, or diminished, .
.
.
Bounds of regiments may be altered,
Artillery and dragoons.
Light infantry or riflemen,
Militia, when to rendezvous.
When company and staff officers to rendezvous,
Notice of regimental meetings,
.
When to assemble for parade,
How long militia kept under arms,
Arms to be kept in good order,
Books of instruction provided,
Militia to be reviewed,
.
Duties of brigade inspectors,
Their pay,
.
Arms and accoutrements,
Returns, from commanders of companies,
From commandants of regiments, Returns filed by Adjutant General,
Adjutant's returns, when and to whom made,
Adjutant General's pay,
Fines for neglect of duty,
Ludicrous attire, on parade,
List of absentees and offenders,
Court martial to be detailed,
Proceedings sent to commander-in-chief,
Absence without leave, and court martial, Collection and application of fines,
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Compensation of musicians,
Colors and musical instruments furnished,
Invasion or danger, and call of militia,
Persons exempt from militia duty,
Repealing clause,
MILL DAMSNVE'S, across Pine river,
Point of location,
Privilege in applying the water,
MEEK & SONS, across Des Moines river,
Lock, for the passage of boats,
Repair of lock, passage of boats, &c.,
Penalty for injuring said dam,
Restrictions as to adjoining lands,
Abatement of nuisances,
This act, amendable,
When dam and lock to be completed,
Duration of the grant, 50 years,
ENO, AND OTHERS, across the Des Moines river,
Lock, repairs, and passage of boats,
Penalty for injuring dam or lock, Restrictions as regards adjoining lands,
Abatement of nuisances,
This act may be amended, Limitation of grant, 50 years,
When lock and dam to be completed,
First meeting, notice, and by-laws,
.
Subsequent meetings,
WILSON'S, across Skunk river,
Point of location; dam and lock,
Repairs and passage of boats,
Penalty for injuring dam or lock,
Restriction as to adjoining lands,
Abatement of nuisances,
This act amendable,
CARTER'S, across Big Cedar, .
Grant of authority, and/oint of location,
Penalty for injuring sai dam,
Restriction, as regards adjoining lands,
Abatement of nuisances,
SMITH & CORDELL'S, across Skunk river,
Grant of authority and point of location,
Lock for the passage of boats,
Lock to be kept in repair, .
Penalty for injuring lock,
Restriction, as to adjoining lands, &c.,
Abatement of nuisances,
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366
This act amendable,
MILLS AND MILLERS366
Title to lands on one side of a stream,
How title may be acquired on both sides, .
366
36H
Application to district court, and notice,
DIrection and service of writs, &c.,
367
Jury, their oath and duties,·
367
Estimate of damages, and fixing bonds,
867
Limitation,
867
867
Dwellin~ house. orchard, health, &c.,
•
867
Inquisition by jury, and return by sheriff,
Notice to owners to appear in court, &c., .
867
Unity of title, on both sides of stream,
367
Application to the court for a writ,
368
Its service, object and return,
.
368
Inquest and evidence,
868
368Discretion of the court; regulations, &c., Acquisition and character of title,
388
Limitation,
368
When title to revert, and exception,
368
Operation of this act, as to damages,
368
Non-compliance and forfeiture.
368
What constitutes a public mill,
368
Regulation of steam and water mills,
369
Rates of toll; and difference, as to horse mills, • 369
Duty of millers; toll measures, and forfeiture, - 369
Gram, bags, accidents; unlawful toll, and forfeiture,
369, 3iO
MINORS, ORPHANS. AND GUARDIANSOrphan minors may choose guardians,
- 370
370
Or if neglected, court ofl.robate may appoint,
Father may be appointe • in what case,
370
Insanity or incapacity of the father,
.
371
Guardians may prosecute, &c., for wards,
3il
Guardian to execute bond,
371
Condition of said bond.
371
Accounts rendered, and additional security,
371
Removal of guardians by probate court,
372
Powers of guardian and education of ward,
372
District court may order sale of real estate,
372
Account of moneys returned to probate court,
373
Appeals to district court allowed, .
378
Compensation of guardians,
373
NE EXEAT AND INJUNCTIONSWrits of ne ,.reeat, in what cases granted,
374
Joint and several obligors. and their remedies.
374
Debt, delivery of property. or conveyance of land, 374
77
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Securities, principals and co-securities,
374
Application fOl' writ, how made,
374
Enaorsement on writ,
374
Bond, security, and condition,
374
Suit on bond for damages,
375
Return of writ: writs in vacation,
375
Contents and service of writ,
375
Bond, security, and condition,
375
Temporary absence, and return,
- 375
Discharge ~f security, on surrender of principal, 375
Return of writ and proceedings in court, - 375
Mar be stayed, quashed, or set aside,
375
Wrtts of fI8 ea:eat, when and by whom granted,
376
376
Writs of INJUNCTION,
Return of injunctions,
376
Injunction to stay t>roceedings at law,
376
Subprena,-restricbon and release of errors,
376
Bond, condition, costs, and damages,
376
Clerk may take bond,
376
Dissolution of injunctions,
376
Cost, interest, damages, and execution,
376
Disobedience to, or breach of injunction,
376
Attachment for contempt, 377
Bail or commitment, and judge's discretion,
- .3i1
Motion to dissolve injunction,
3i1
Decided by weight of testimony,
377
Continuance, how procured,
377
Duty of the court herein,
377
Written testimony required,
377
Read on final hearing,
377
PARTITIONSuit may be commenced for partition,
377
Petition and affidavit,
378
378
Who must be parties to the suit,
Infant owners, and their guardians,
378
Summons as in other cases,
378
Notice to unknown defendants,
378
Its contents and publication,
379
Defendant's answer, and what it may deny,
379
Issue formed and entered,
379
Issues of fact may be tried by separate juries,
379
379
Amendment of pleadings, Introduction of new parties,
379
Issues of fact, and exhibition of title,
379
Statements, when to be taken as true,
379
Judgment confirming shares, &c.,
380
Parties not appearing, how affected,
380
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Incumbrances,
Commissioners to make partition,
Vacancies, how filled, and when,
Affidavit by commissioners,
Acts of a majority valid,
.
If partition prejudicial, report of the fact,
Partition according to value,
Report of commissioners,
Allotment of shares,
Partition of part of property,
Commissioners' compensation,
Costs, and the eventual payment thereof,
Report to be acknowledged,
May be set aside or confirmed,
Judgment, in what cases conclusive,
Effect in other cases,
Court may order sale of property, Security required before sale.
General incumbrances,
Pa~ties and notice of sale,
Report and description filed,
Conveyances,
If sale disapproved, money returned,
Conveyance to be recorded,
Legal disability, and share of such party,
Proof of incumbrance required,
Estate for life or years,
Consent of party, or investment of proceeds,
Not to delay distribution,
Incumbrances, and contingent interests,
Shares of absent owners,
Expenses, equity powers, and security to refund,
Security to be by bond,
How investments to be made,
Discharge of security,
Receipt and application of moneys,
Costs, in what cases paid by petitioners,
Writs of error may be brought,
What errors may be assigned thereon,
Judgment by court above, of affirmance or reversal,
PARTNERSHIPSFormation of limited partnerships,
Liabilities of general and special partners,
Business to be transacted by whom,
Contents of partnership certificate, Acknowledgment of certificate.
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Where and by whom recorded,
When recorded in different counties,
Affidavit, as to moneys paid in,
False statements, and their effects,
Publication, and consequence of neglect,
Affidavit of publication,
.
Renewal or continuance of partnership,
Alteration of names, business, or capital, .
Names to be used in business transactions,
Style of suits, Special. their liabilities and privileges,
Interest and profits,·
.
Reduction of capital, prohibited,
Special partners, when deemed general,
Partners to account to each other, Fraud and consequent damages,
In contemplation of insolvency,
Judgment, liens, &c., when void,
Preference of creditors prohibited,
Liabilities thus incurred,
Creditors to be first satisfied,
Notice of dissolution,
To be recorded and published,
PENITENTIARY Its capacity and arrangement,
Cost and sC'ale of building, Submission of estimate and plan,
Number and election of directors,
Their oath and tenure of office,
Vacancies, how filled, Location, at Fort Madison, .
Proviso, as to title and quantity of land,
Deed, where recorded and deposited,
Sprin~s, or water,
.
.
.
A{>polDtment of superintendent,
HIs oath, duties, and bond, .
Bond, where to be deposited,
Connecticut State prison,
Materials and workmanship, .
Money, by whom drawn and expended,
Important proviso, Employment of convicts,
Guards and regulations,
Annual report.
.
Accounts IDspected and settled,
Compensation of directors,
Appointment of warden,
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His securities and bond,
392
Bond, where to be deposited,
392
Bonds and securities of assistants,
392
Compensation of warden and assistants.
392
Raw material and manufactures,
392
Food and clothing of convicts,
392
Money, how drawn,
392
By-laws, rules, and regulations,
398
Submission of by-laws, to whoCl.
398
Minister of the Gospel employed.
393
His compensation, 393
Appropnations. past and future,
393
PETlTIONSApplications to the Le~islature,
393
393
Preceded by rublic notice.
Circulation 0 petition or memorial,
is94
Affidavit to accompany petition, &c_,
894
Form of said affidavit,
394
Duty of the Speaker of either House,
394
Repealing clause,
394
PRACTICEAuthority, test, seal, date, and return of writ,
395
Service and return of writs,
395
Continuance for certain reasons,
395
Original process from term to term,
395
Progress of the trial, where all the defendants
395
have not been served,
They may be made a party to the judg'ts,
395
Credits and form and effect of such judg'ts,
396
Rule of the sheriff to return process,
396
Notice;-contempt and punishment,
396
Declaration, &c., when to be filed, 396
Continuance the first term,
396
Second term;-when def't may have judg't,
396
Contents of clerk's docket, 396
Classification of causes,
397
Apportionment of causes and attendance of witnesses,
397
Duty of clerk as to witnesses and penalty,
397
When the court may decide the law and facts, - 397
Requisition of books and accounts,
397
Filing of particular items, 397
397
Time to plead, and jud~ment by default,
397,398
Continuance and due diligence,
Names and residences of witnesses, &c.,
398
Admission of facts,
398
Multiplicity of pleas,
398
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398
General issue and special matter,
398
Execution of instrument,
398
Verification of pleas,
Executors and administrators,
398
Written instruments, judg't by default, and dam398
ages,
398
When such judgments set aside,
399
Proviso, as to time,
Affidavits filed and preserved,
399
399
Actions on penal bonds,
399
Breaches of covenants,
399
Penalty to stand as security,
399
Damages and ex~cution,
Notice to defendant or his attorney,
399
399
Set-off, plea and notice,
399
Judgment for defendant,
Execution,
399
399
Peremptory challenge,
Documentary evidence,
400
Non-suit,
400
400
Bill of exceptions part of record,
Refusal by judge, how remedied,
400
Verdict, how rendered,
400
Entry in form,
400
Motion for new trial, &c.,
400
Ground of motion how stated,
400
Proceedings stayed,
400
Limitation as to new trial,
400
400
Irregularity, when to be noticed,
400
General verdict, how sustained,
Attachment, and declaration therein,
400,401
401
Judgment for defendant,
By confession and release of errors,
401
The record in such cases,
401
Judgment arrested for error,
401
An order of court,
401
401
Clerk's fee book. how kept,
Fee book a public record; its contents,
401
401
Bill of costs to accompany execution,
Its collection, and agreement with the record,
401
401
When void, and the penalty.
Witnesses, names and number of days,
402
Docket book. and character and correction of fee
402
book.
Judgment docket,
402
I ts order and arrangement, 402
Duty of clerk detailed,
402
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Satisfaction of judgments,
Penalty, and how recovered,
Remedy against the sheriff,
Notice, and duty court,
Order, and its requirements,
Contempt and punishment,
Modification of remedy,
Return of executions, and duty of clerk,
Penalty, see section !8th,
Appeals from district to supreme courts,
Bond, security, and condition,
Forfeiture and remedy,
Record authenticated and filed,
Proviso as to time.
Dismissal and exception,
Execution awarded, or record remanded,
Supersedeas, how granted,
Bond and condition, and duty of clerk,
Judgment and execution,
Affirmation of judgment, when the sup. court
differ in opinion,
Charge of court, confined to the law,
Incompetent witnesses.
Non-joinder not to affect proceedings,
Minors, suits by next friend,
Bond for costs. may be required,
Where deft's reside in different counties,
Interpreters,
Sci'1'6 facial to revive judgment,
Declaration not necessary herein,
Filing bond, on note, &c.,
Petition, and form thereof,
Assignment of bond, or note,
Summons and petition, their service and effect, Continuance, Petition equal to declaration.
Judgment by default.
Defects, how cured after verdict,
Election of remedies,
Holding to bail. affidavit required, Form of affidavit.
Acknowledgment. before whom taken,
This act, in force from May 1st, 1839,
PROMISSORY NOTESBonds, notes, &c., and their purport,
Assignment thereof, and its effects,
Suits, and the right of action,
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Due diligence of assignee.
Absconding obligors, proviso herein.
Endorsement, and the defence allowed.
Notice of payment, and its effects, Consideration. good or valuable.
Want, or failure, of consideration,
Fraud may be pleaded in bar,
Delivery, or tender, of personal property.
Bulk thereof, and evidence of parties.
Effect of a legal tender. in property,
Proviso as to tender. absence. &c.,
Corporations, &c., style of suit, &c.,
Individual liability herein,
.
Denial of signatures. under oath.
Proviso, as to evidence and judgment,
Repealing and enforcing clause,
PUBLIC ADMINISTRATORSElected biennially, in each county, Administration, to whom granted,
Residents and non-residents,
Oath of public administrator, to be in writing, and
filed,
Bond and security,
Form, and condition of bond,
To be signed, sealed, attested and filed,
When letters may be revoked,
Limitation, commission and expense,
Balances, and notice thereof. how given,
Limitation; and liability of the county,
Protection of property, before administration
granted,
Allowance therefor, PUBLIC LANDSWhat contracts, &c., for public lands shall be
deemed valid,
Conveyances to be binding and effectual,
Protection of unenclo!"ed "claims," Abandonment of "claims," Particular cases, in which actions may be maintained,
QUO WARRANTOWhen, and by whom, information filed,
Summons, service, return, &c.,
Judgment, and what right it determines,
Oath of office, bond, books, &c.,
Refusal, a contempt, fine, &c.,
Suit for damages, and limitation,
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417
Plurality of claimants,
417
Against corporations,
Application, county, notice and hearing,
418
418
Information filed on leave,
418
Plea, in twenty days,
Summons, its service and return,
418
418
Copy of information, plea and issue,
Proceedings, when wnt cannot be served,
419
Order of the court,
419
Judgment, and relator's costs,
- 419
Judgment against corporations, dissolution, &c., 419
Execution for costs,
420
Trustees, their bond, duties and powers,
420
Suits by trustees; and their liabilities,
420
Refusal to deliver books, &c., a contempt, .
420
421
Action for damages,
Misconduct, forfeiture and damages,
421
Limitation.
421
District attorney, and who may perform his duties,
and when,·
_.
- - 421
Trusts and their performance.
421
Court of chancery,.
421
Fines, where paid, and for what use,
421
Limitation of suits, .
421
Commencement of actions. 422
Appeals to whom, and when allowed,
422
Writs of error, and their effects.
.
422
This act in force from May 1st. 1839.
422
RECORDERSRecorder's office in each county.
422
To be kept at the county seat,
422
Recorder's election.
.
423
Recorder's bond, and its condition.
428
Penalty for acting prematurely.
423
Entry book.
'423
Deeds. recorded in what order,
428
Index. receipt. and fees,
423,424
Recorder's. now in office.
424
REPLEVINManner of instituting this action.
424
Affidavit, its contents. &c • 424
Certain property may be replevied.
425
Liability of clerk and plaintiff.
425
Defects in affidavit. how cured.
425
The writ, and what it requires.
.
. 425
Concealment of property. and officer's privilege. 425
Demand and refusal.
425
78
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Bond, security, and condition,
Amount of bond, and return of writ,
Remedies and liabilities of the officer,
Bond. when to be executed.
Insufficient security, and officer's liability,
Property claimed by third persons,
Claimant made a def't on motion,
Action, when to proceed,
Rules, usages, &c., in this action.
Right of property, and trial by jury,
Damages, costs, &c., for defendant,
Right of property, and right of possession,
Cost, dama~es. &c., for plaintiff,
Additional Judgment, and value of property,
Where property has not been replevied.
Judgment, agalOst whom. &c.,
Suit on bond, and when it may be commenced, REVENUETax. by whom and on what property levied,
Real estate and personal property, Property exempt from taxation,
Retailing liquors in incorporated towns,
In unincorporated towns,
Merchandize, wooden clocks, ferries, poll tax, &c.,
Per centage, and limitation thereof,
Tavern keepers, and grocery license.
Assessor. hiS election. term of service, &c,
His bond. security, and oath.
Notice, where he fails or refuses to act,
Vacancy, how and by whom filled,
In case of death, sickness or infirmity,
Duty of his successor, and of the Comm'rs clerk,
Duties of assessors,
Assessment roll and description of property,
Description of lands and town lots,
Unrecorded plats.
Lands of non-residents,
Subdivisions and general description,
Value of town lots, -.
Evidence of value, and reduction of tax,
Duty of clerk, as to blank forms,
Errors, when, where, and by whom corrected,
Omissions, how corrected,
Of lands insufficiently described.
Assessor's violation of duty,
Acceptance of assessor's roll.
Its character, and annual correction,
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Transfer of estates, and duty of grantee,
Omissions, limitation, and transfers,
Duplicates, by whom made, transferred, &c.,
Other documents, and their delivery,
Assessor's compensation,
Reduction of receipts on unassessed property,
Assessor's liability, on his bond, &c.,
..
Rates of taxation, when, and by whom determined,
Object and record of the same,
Duty of the clerk, as to calculations, &c.,
Precepts, their re<l.uirements, and return"
Persons in possession to pay tax,
Repayment, damages and preference of claim,
Duty of sheriffs, as county collectors,
Demand for taxes, when and where to be made,
Receipt, and its specifications,
Payment in part, when received,
Lien for the residue, property described,
Collections, by sale of chattels,
Notice of time and place of sale,
Notice of sales of lands and town lots, for taxes,
Description of the property thus offered for sale,
Proof of notice, how, and by whom made, Sale to commence on 2d Monday of December, To be sold to the best bidder, and for ready cash,
Division of lots and continuance of sale,
Certificate of sale, description, price, &c .•
Certificate may be assigned,
Redemption, within i years,and conditions thereof,
If not redeemed, character of title thus vested, :
Acknowledgment, record and effect,
Proviso, as to idiots, insane persons, &c.,
Special fee to the clerk of 75 cents,
Proviso, as to taxes paid, and as to minors,
Interest on lands unsold, costs, &c.,
Delinquent list, how and by whom corrected,
Duty of the clerk,
Taxes unpaid, to be annexed to annual duplicate,
Taxes a hen on lands, lots, &c.,
Sale not affected by irregularities,
How owner may release before sale,
Surplus to be repaid, when and to whom,
Discretion of county commissioners, as to mistakes,
Remedy against purchaser, with costs, &c.,
A second sale, and officer's claim for services,
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Contents. of collector's return,
438
Return to be verified by affidavit,
438
False returns, and treble damages,
438.439
Delinquents, where, and for how long published,
439
Fifty additional copies, yrinted and circulated, 439
Proviso, as to the tIme 0 sale,
- 439
Delinquent returns, and powers of collectors,
439
Verified return of property assessed, and taxes
439
collected,
439
Duty of the clerk, as to publication,
439
Report of il1e~al assessments,
.
Proviso, as to Its contents and verification,
440
Vacancies, and duties of the persons appointed, - 440
- 440
Credits, receipts, and deputies,
Treasury orders receivable for taxes,
- - 44l
Payment and adjustment of accounts,
441
441
Treasurer's receipt, and collector's fees,
441
Liability of collectors,
Suit on collector's bond, and interest,
442
Evidence of the amount due,
442
Failure of, or false return,
442
Amount of judgment, and duty of Dis. Attorney,
442
Information to grand jury, as to frauds, &c.,
443
443
Violation of duty,-forfeitures and penalties,
Bond, to whom payable, and style of suit,
443
Several rights, and one judgment,
443
443
Sr.ire facias on judgment,
Penalties for withholding money,
443
444
Collector's oath, securities and bond,
- - 444
Deputies, and their duties,
License, to whom granted, &c., and for how long,
444
U4
Special license for vending clocks,
Residents, and non-residents, clocks, &c.,
445
445
Special license, and duty of clerk,
Proviso, as regards payment,
445
Examination of permits, or special licenses,
445
Forfeiture and overplus,
445
Penalties for selling without license,
446
Applications for license; treasurer's receipt,
446
TERRITORIAL REVENUE,
446
What proportion of county revenue, to be appropriated for Territorial purposes, - 446
447
Duty of county comm'rs, as to duplicates, 447
Money to be paid over on draft,
Bonds and duties of county treasurers,
447
Damages, charged at 50 per cent.,
447
RIGHT-Action of, (for lands, &c.,)
447
The proper remedy, in what cases, 447
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What right is required to recover,
Action, how, and where brought,
And against whom,
Notice to landlord, and penalty for neglect,
Substitution of landlord, and exception,·
Service of writ; non-residents, and their agents, Service abroad. return and proof,
Notice by advertisement,
.
Its contents, and requirements,
Default; declaration;-and undivided shares,
Several tracts, and amendments of declaration, Joint or separate defendants,
Plea to the merits; demurer, or plea,
Evidence,
Damages assessed by jury,
Restoration of right, damages and costs,
Verdict and judgment, in certain cases,
Default. action on the case, new trial, &c.,
Proceedings on new trial,
Restitution and damages,
New trial, when allowed, and to whom,
Distinct parcels of property, pl'ffs may elect,
Discontinuances, in what cases,
Verdict and judg'ts, as to defendants,
The same as to plaintiffs,
Specifications in verdict,
General verdict and judgment,
Judgments in this action,
New trials, and limitation,
Heirs may apply, and when.
- •
InsaneJersons, or persons in prison,
Marrie women, and persons out of the U. States,
Writ of possession; landlord and tenant,
Want of notice; parties to the action; and title,
Limitation, 20 years' possession,
Disabilities and their removal,
Widow's dower;-when she may sue,
Joint tenants and tenants in common,
Arrest of judgment, as in personal actions, Warrant of attorney; waste and damages.
Permanent improvements,
Joining of issue; county Iines;-dower,
Oath and duty of commissioners,
Report and exceptions thereto,
Possession awarded, - .
Forms of summons, advertisement, and declaration,
Forms of plea, and writ of possession,
453, 454,
ROADS,
-

447
447
448
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ROAD from KBOKUK to IOWA CITY,
Commissioners to locate said road, When and where they are to meet. When the day may be named by the sheriff of Lee
county,
ROAD from FORT MADISON to TRBNTON,
Commissioners to locate said road, When and where they are to meet, Duty of sheriff, if they fail to attend,
TBRRITORIAL ROAD, (general act),
Limitation, as to Territorial roads, Special provisions as to milejosts, &c.,
Certified return of survey an plot, Where to be recorded,
Expense to be paid by the counties,
Established width of roads, The Territory exempt from all expenses,
ROAD from BLACK HAWK, &c .• Commissioners to locate said road, When and where they are to meet, Failing to meet, duty of sheriff of Louisa, .
ROAD from Du BUQuB to KBOSAUQUA,
Commissioners to locate part of said road, Commissioners to continue the location,
Counties to pay the expenses,
Compensation of commissioners,
Survey and assistants, may be employed,
The opening and marking of said road.
CBRTAIN TBRRITORIAL ROADS. •
From BURLINGTON to the MISSOURI State Line,
When and where commissioners to meet,
From Du BUQUE to DBLAWARB county,
Commissioners, when and where to meet,
From BLOOMINGTON to LINN county.
Commissioners, when and where to meet,
Road from Du BUQuB to ROCHBSTBR,
Commissioners to meet, when and where, Road from HBARN'S to WBST POINT,
Time for meeting of commissioners, not fixed,
Road from KBOKUK to MOUNT PLBASANT,
Where and when commissioners to meet,
Road from opposite OQUAKA to NAPOLBON.
Road from DAVBNPORT to LINN county,
When and where commissioners to meet,
Road from FORT MADISON to IOWA CITY,
When and where commissioners to meet,
Road from WBST POINT to JBFFBRSON county,
When and where commissioners to meet, -

Digitized by

Google

456
456
456
456
456

456
457
457
457

457
457
45tJ
458
458
458
458

459
459
459
459
460
460
460

460
460
460
460

461
461
461
461
461
461
461
461
462
462
462
46~

462

462
462
462

462
463
463
463

625
pqe.

Road from BURLINGTON to INDIAN BOUNDARY,
When and where commissioners to meet, Road from MOUNT PLEASANT to IOWA CITY,
When and where commissioners to meet, Road from DAVENPORT to BELLVIEW,
Where and when commissioners to meet, Road from FARMINGTON to MISSOURI line,
When and where commissioners to meet, Road from KEOSAUQUA to JEFFERSON county, Where and when commissioners to meet, Duty of sheriffs, when commissioners fail to meet,
Duty of county commissioners,
Vacancies, how and by whom filled,
Compensation of commissioners, surveyors, and
hands,
SEALSScrawl equivalent to a seal, Though the word "seal" be omitted,
SEAT OF GOVERNMENTBurlington, the temporary seat of government, Meeting of the commissioners,
Commissioners, how to be appointed,
The public buildings,
Governor to act as treasurer,
Account to be rendered,
Duty of acting commissioner,
Compensation of commissioners,
Land to be laid out in lots, Copy of plat to be sent to the Governor,
Oath to be taken by commissioners,
Filed with the Secretary of the Territory,
SUPPLEMENTARY ACT, (Seat of Government,)
"Iowa City,"-the name selected,
Sale of lots,
Acting commissioner's bond,
His annual account, Donation of lands, or pre-emption,
Congressional appro{>riation of '20,000,
Commissioners appolOted, Vacancies. and temporary appointments.
Incompatibilities removed, SECURITIESWhen apprehensive of the principal's insolvency,
How securities maY'proceed herein.
-To whom the provisions of this act shall extend,
Proviso, as to public officers, guardians. &c.,
Security to have judgment, for what sum.
When principals become insolvent,
o
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Judgments by confession, and default,
Special batl. of judgment debtors, Notice of ten days given,
When securities may surrender their principals,
SHERIFFSSheriffs in each county, by whom appointed,
Tenure, and oath of office,
Bonds, securities, and conditions,
Proviso, as to approving bonds,
Filing and recording of sheriffs' bonds, &c.,
When the office shall be deemed vacant,
Duty of sheriff, as regards process,
Contempt of court, .
Power of the countr.; preservation of the peace,
Sheriff to give certificate, in what cases,
His neglect or refusal to I?ay over money,
How redress may be obtamed, in such cases,
Damages and costs, -Sheriff's settlement with county commissioners,
Summary rroceedings, and election of remedies,
His annua settlement, in April, for taxes,
Duties and powers of sheriff, in preserving peace,
Sheriffs to attend court, and have charge of public buildings,
Penalties for taking unlawful fees, How, and by whom recoverable,
Sheriffs not to purchase at their own sale,
May appoint deputies, in what manner,
VacanCies, and record of appointments,
Death of sheriff, and duty of deputies,
Proviso, as to general and special deputations, Expiration of sheriff's office; his powers and duties,
New sheriff, and notice thereof,
Transfer of papers, prisoners, &c., and receipt
therefor,
W hen certain process and papers may be retained,
Duties of shenffs and jailors, as to prisoners,
Penalties for breach thereof,
Separation of male and female prisoners,
Penalty, as for a misdemeanor.
What shall be deemed an escape, Penalties on conviction for escapes,
Sheriffs to provide for the security of prisoners,
Health of prisoners to be provided for,
Sheriffs of LEE and SCOTT counties,
-Further time allowed for settlement,
Sheriff of CEDAR county,
Taxes on personal property, due and unpaid,
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In the county of Cedar, for 1838,
477
Duty of sheriff, as to their collection and return, 477
Compensation of sheriffs, in each county, for ser·
vices rendered in 1838, in relation to the general
477,478
election of that year,
STEAM BOATSDuty of masters of steam boats, as to boilers, &c., 478
Regulation of boats, in passing each other,
478
Passing in narrow channels, and in the night,
478
Duty of passengers, in the observance of rules, - 478
Rules to be constantly kept up,
479
Responsibilities of masters and owners,
479
Loss of life from negligence, &c.,
47Y
Racing prohibited,·
479
Loss of life, from racing, and penalties,
479
Duty of masters, in landing passengers,
479
Penalties for neglect of duty herein,
480
Gun powder, as freight, where stored, &c., 480
Penalties for violation of duty herein,
480
. Duty of passengers, in relation to gun powder. • 480
Penalties, and damages,
•
480
This act to be printed and pasted up,
480
Penalty for neglecting this requirement,
480
Where suits may be brought, &c., 481
COUNTY SURVEYORSCounty surveyors, their election, commission, and
terms of service,
481
481
Their absence from the county,
Oath of office, by whom administered,
481
Appointment of deputies,
481
481
Duty- of surveyor,
Chamman shall be sworn,
481
Conformity to original surveys,
482
Special directions, as to lines,
.
482
482
Original field notice for rroprietor.
Record, and what it shal contain,
482
Record, subject to inspection.
.
.
• 482
Certified coPy to be evidence; of what character, 482
Succession tn office, and transfer of records, &c., 482
.
Penalty for withholding the same,·
482
Record not conclusive, but may be reviewed,
482
Surveyor's compensation,
•
483
TERRITORIAL TREASURERBy whom appointed, and for how long,
483
Bond, security, approval, and condition,
483
488
Treasurer's oath and duties,
What monies he shall receive,
483
79
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His books, accounts, receipts, and disbursements,
Transfer of monies, &c., to his successor Treasurer's compensation,
TOWN PLATSBy whom any town, or addition thereto, may be
laid out,
By whom surveyed, and contents, map, or plat, In-lots, how numbered and described,
Out· lots, their size, number and boundaries,
Marking and designation of corners, on plat,
Plats to be certified, acknowledged and recorded,
Donations made on plats, and the binding effect
thereof,
Towns, in unorganized counties, where to be
recorded,
Forfeiture, for violating this act,
Premature sales, and additional forfeitures,
Compensation to county surveyors, Suits for forfeitures, how brought, Receipts from Treasurer, with whom filed,
VAGRANTSA general description of vagrants, Proceedings agalOst this class, before justices of
the peace, In district court, when the vagrant is a minor,
Vagrant may be bound, or hired out,
Married vagrants, and their bonds to return home,
&c.,
Forfeiture of bonds, and proceedings against securities,
Vagrants hire, how disposed of,
Moneys, how applied,
Duties of justices, &c., as to vagrants, or persons
suspected of vagrancy,
VENDERS OF PROVISIONS, &c.,
Penalties incurred by a violation of this act,
Form of action, and cost,
Fines, to whom paid,
Proceedings, under former acts,
VENUE-( a change of,)
A change of venue in Dis. Court, when allowed, Application, when, how, and to whom made,
Petition, how verified; change to what county,
A change of venue, without application,
Change of venue, in criminal cases,
When applicant is in custody,-removal, and its
incidents,
.
Endorsement on warrant, and jailor's receipt,
Digitized by

Google

483

483
483
484
484
484
484
484
484
485
485
485
485
485
486
486
486

486
486

487
487
487

487
487
487
488
488
488
488
488
489
489

489
489

489
489

629
p ....

Change in vacation, duty of judge and clerks,
489
Transmission of records, recognizance, &c.,
490
Duty of the clerk and court, as to records transmitted,
490
Change of venue, in term time,
490
Expenses, by whom paid, in civil cases,
- 490
Remedy of clerk, as to the collection of costs.
490
Change in criminal cases, notice, forfeitures, &c., 490
Duty of district attorney,
490
Where detendant is to be imprisoned,
491
Costs, in removals, by whom paid, 491
WASTEBy and against whom this action may be brought, 491
491
Prevention of waste,
Estates in reversion or remainder,
491
Heirs and ancestors; limitation six years,
491
Original process; form of summons, and sendee
of writ,
491,499
Declaration, and description of the premises,
492
Proceedings, and analogies herein, 492
Judgment, damages, and specifications in the verdict,
492
Recovery of the wasted premises,
499
When purchaser may maintain this action,
492
Right of possession, and incidents thereto,
- 492
Repair of buildings, use of land and right to crop, 493
Timber, its qualities and application,
493
WATER CRAFTS, LOST GOODS, AND ESTRAYSDrifting craft, where taken up, and its value,
493
Affidavit, made before whom, and its contents, - 493
Tustice's warrant. and its requirements,
494
Appraisement and report,
494
Copy of proceedi ngs; record and certificate thereof, 494
Appraisements, under twenty dollars,
494
Advertisement, within what time,
494
Limitation, as to claims of owners,
494
Where the value exceeds twenty dollars,
494
Notice, how, and by whom given,
494
Limitation, ninety days,
494
Duty of the taker up and the sheriff,
494
Notice, terms, and proceeds of sale,
494
Bank notes, their value and restoration,
495
Compensation to finder.
495
Duty of the finder, where the owner is unknown, 495
Affidavit. its contents, and the duty of the justice, 495
Certificate and transmission of record,
495
Duty of finder, as to notice, in certain cases,
495
Limitation. twelve months, 495
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Where the value exceeds '10, duty of clerk, &c., 495
Limitation, six months,
496
Deed'J, &c., to whom delivered,
496
Delivery, or sale, of goods, &c., and notice of sale. 496
Proceeds of sale, where paid,
496
Value, less than SS, duty of finder, and title,
496
Horses, &c., when taken before a justice,
496
Affidavit, warrant, appraisement and report,
496,497
Duty of clerk, as to entry and notice,
497
Neat cattle, advertisement, affidavit and description,
497
Appraisement, publication and fees,
498
Limitation, as to value and time,
498
Horses, &c .• straying without the settlements,
498
Before whom taken, and proceedings thereon,
498
When estrays may not be taken up,
498
Compensation to finders, &c., within the settlements,
499
Out of the settlements,
499
Neat cattle, hogs, &c., goods, money, &c., 499
Repayment of costs and charges,
499
Disagreements, how determined,
499
Animals suitable for harness.
499
When and how the property may vest in finder, - 499
Failure to comply, and duty of sheriff,
499
Payment of proceeds of sale,
500
Provisos as to finder, and charges,
500
Forfeiture of proceeds to the county,
500
Unavoidable accidents provided for,
500
Notice of accidents, certified to whom,
500
Forfeiture for removing property, &c.,
500
Recovery of forfeitures,
501
501
Proviso. as to damages,
Fees, to justice, clerk, sheriff, constable, and appraisers.
501
Publication of notice, and reimbursement of
501,502
charges,
Reward,
502
Examination of estray book,
502
502
This act in force May 1st. 1839,
WEIGHTS AND MEASURESDuty of counh' commissioners,
502
Expense, use, and description of weights and
measures,
502
By whom and for what purpose kept.
502
Notice by county commiSSIOners, 503
Penalty, Jurisdiction and costs,
503
Comparison of weights and measures,
503
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Seal and fees,
503
WILLS AND ADMINISTRATORSWills and testaments, executors and administrators, 503
Property of every description may be devised, - 503
503
Manner of attesting a will, Will to be recorded in probate office,
504
Will by infant void,
504
504
Witnesses to appear and testify,
Failing to do so, may be fined.
504
In what case dedimm may issue,
504
Letters testamentary to be granted,
505
505
Will may be contested, within what time,
Rights of infants and others saved,
505
Hand writing of deceased or absent witnesses may
be proved, 506
Wills executed out of the Territory may be recorded,
506
Nuncupative wills, to be recorded, 506,507
507
Citation to heirs,
Devise to a subscribing witness,
507
If debtor of testator be appointed executor,
508
Children born after executIon of will,
508
Devisees, &c., dying before testator,
508
How a will may be revoked,
508
509
Jurisdiction of probate courts,
Authenticated copies of will to be evidence,
509
Where will to be proved,
-509
509
The court may compel production of will,
Letters of administration with the will annexed, - 510
When they may be granted,
510
Will to be proved, within what time,
510
510
Penalty for neglect, how recovered,
Administration, to whom granted,
510
Executor of an executor,
511
Who may be executors,
511
511
Power of executor before probate, If one executor die or refuse to act,
511
511
Oath of executor, or administrator,
Executor's bond; its form and condition,
512
Bond filed in probate office,
518
Security, in what cases not required,
513
Disqualification of executor, in what cases,
518
Appointments to preserve estates, &c.,
514
Form of letters in such cases,
514.
Bond to be previously given,
515
Form and condition of said bond,
515
Oath taken and powers granted,
515
Revocation of powers, not to abate suits,
516
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516
Delivery of property to successor,
616
Penalty for neglect or refusal.
517
Estate, real or personal. not devised,
617
Creditor may be a witness of will, .
517
When devise to wife will bar dower,
617
Renunciation by widow, when to be made,
Her rights, after such renunciation,
- - 618
When le~acies may be diminished or increased, - 618
618
Widow liable for waste.
618
Descents and distribution,
Property retained by the widow, exempt from
debts of deceased, described,
- 619
Hotchpot, and proceedings herein,
619
Children born l:iefore marriage,
619
Children of unmarried women-their rights,
620
Aliens may hold and transmit real estate,
520
Equitable estates subject to dower, 620
Posthumous children of intestates,
620
To whom administration may be granted, . ' 62()
Non-resident intestates,
521
Balance of intestate's estate,
521
Amount thereof, &c., to be published,
.
• 521
Property of intestate, secured by public administrator, 622
Style of letters testamentary,
• 622
Certain applicants, and evidence required, •
522
Form of letters testamentary,·
628
Form of letters of administration,
523
Oath and duties of administrator,
524
His bond, its form and condition,
524,525
Same form of bond in other cases,
525
Actions on the bonds of executors, &c.,
526
Certified copies, received as evidence,
.
626
Records to be kept of all wills. bonds. &c., .
526
Administration revoked on production of will,
527
Administration de bonis non granted, in what cases, 527
Letters testamentary, &c., in what cases revoked, 527
In other cases, as to removal, &c.,
627
Death, or disqualification of executor, &c., .
528
Application of this act,
..
528
Omission or mispleading of executors, &c., .
529
Further securtty may be required,·
.
629
Letters may be revoked for default herein,
529
Securities may petition for counter securities,
529
New bond may be taken; condition thereof,
529,630
Inventories, how taken, and returned.
530
Appointment of appraisers, and warrant,
631
Judge's fee; appraiser's oath and duties,
631
Bill of appraisement, to be certified,
532
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Inventories, &c., may be given in evidence,
Further assets, and Inventories thereof,
Appraiser's compensation, •
.
Widow's election, as to personal property,
Widow notified, and property set apart,
Further inventories, from time to time,
Concealment of property, and examinations under
oath,
Accounts subject to inspection,
•
Executors, &c., chargeable to what extent,
Validity of sales of real estate,
Removal of prorerty, and limits prescribed,
Sale of persona property, Notice of sale, &c.,
Sale of growing crops,
Employment of clerks and criers,
Time of sale. and bills thereof,
Notice to· creditors of deceased,
Exhibition of debts not due,
Actions against executors, &c.,
Insufficiency of personal estate,
Real estate may be sold-by order of district court,
Proviso, as to houses and lots,
Conveyances, by whom executed,
Certain requisitions to be complied with,
Terms of sale,
.
Inventory, &c., to be filed before sale,
Petition for sale of real estate,
Infant devisees, or heirs,
Appeal to supreme court,
Proceeds of sale to be assets,
When an estate is known to be insolvent, How demands are to be classed,
When demands must be presented,
How claims may be exhibited,
Powers granted to courts of probate,
Claims not to be proved by oath of party,
Claims when allowed to be classed,
Demand of executor, &c., to be filed,
Allowed demands, to be entered and classed,
Courts to provide books,
When accounts to be exhibited for settlement, Pro rata payments, when to be made,
Abstracts of debts, &c., presented to court,
Proceedings against delinquent executors and administrators,
Payment of legacies,
What money shall be taken into account,
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Bonds of legatees or distributees,
In what cases money shall be refunded,
Actions by one executor, &c., against another, Actions that survive,
Release of legal title by executor of mortgagee, Real estate may be mo rtgaged,
Authority of probate court required,
Executor to give bond,
Moneys so raised to be assets,
Compensation of executors, &c.,
.
.
.
Actions against executors, &c., and their securities,
Appeals from probate court allowed,
When they must be taken,·
Courts of probate to susfend proceedings,
Affirmance or reversal 0 judgment,
Appellant to give bond,
.
Powers of probate courts, as to order, &c.,
Sheriff to attend, when required,
His duty and compensation,
.
•
Perfection of contracts, by executors, &c.,
Service of summons,
Death, and substitution of parties, .
Fourteen days' notice,
.
Of incomplete administrations,
Repealing clause,
WORSHIPING CONGREGATIONSHow the offence, herein prohibited, may be committed,
•
Sellin~ liquors, within what distance,
Jurisdiction and duty of justices,
Trial by jury and number of jurors,
Discretion of jury, as to fines, &c., •
Collection and appropriation of fines,
Appeals to district courts, •
JOINT RESOLUTIONSCompensation of printers, .
Miners' Bank of Du Buque,
Territorial Seal,
Enacting clause of statutes, Seals for supreme and district courts, &c.,
Law of 1838-'39; number of copies, Judges of supreme court,
Thanks to Dr. Fairchild,
Miner's Bank of Du Buque; compensation of
committee,
Public lands, additional surveys,
Reporter of supreme court, .
Seat of Government-land for the same,
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