Attorney Work Product/ Privileged and Confidential Communication

The legitimacy of the reorganization of a layoff unit within the Department of Administrative
Services (“DAS”) has been called into question; specifically, the settlement agreements entered
into with some of the affected employees. The following information should be considered
when evaluating the allegations and determining the appropriate path forward.

Pre-2012, the DAS construction bureau was notorious for its inability to complete multimillion
dollar construction projects on-time and within budget. Dissatisfied state agency customers,
lawsuits, and mismanagement of taxpayer dollars drove DAS to:make a change. DAS could
have trained staff, added staff, and purchased technolo gy Sys! ‘and software to make the
change.' Doing so would have required a large front-end eapital investment and taken a
considerable amount of time.” Instead, DAS chose to reorgar

construction management.’ :

The deficiencies in the DAS construction bureatt formed the basis for ﬁfi&mduction—imforce (the
“RIF”) plan. The RIF plan was prepared and s itted up the cham—oﬁ%?ﬁ%mmd for signature.
The RIF plan outlined how and which positions wege to be eliminated and that the work
performed by the former employees 'was to be priva * The RIF complied with applicable
laws, rules, and procedures. The Dep it (“DOM?”) signed off on the
‘reorganization in August of 2011.° :

The RIF was completed pur I
construction bureau emg‘;ff " iopproject managers were laid off and three

(3) administrative s

gs of $80,000 per year and some close to $100,000 per year.

ees were alre
b,
k> “%{v\

? The change brought e fits which have been recognized both within State government and by

pitol Complex Maintenance Program constituted the layoff units. The layoff
the employees were contract-covered. As a result, they would have bumped

* The DAS Construction Bur
unit would have been much larg
less senior employees.

° DAS also notified the Governor’s staff that it expected that some of the affected employees would claim that the
RIF was motivated by the Director’s affiliation with various contractor organizations, which is of course untrue.
One of the affected employees, Dean Ibsen, was an active member of the American Institute for Architects and
advisor to the Capitol Planning Commission. DAS expected that [bsen would allege that the layoff was motivated
by his affiliation with the AIA which, in a sense, competes with contractor organizations over construction matters.
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Manager was laid off.° Of the affected employees, six (6) filed non-contract grievances (the
“RIF grievances”).

It is common place for State employees to file grievances alleging management’s actions violate

administrative rules, state law, or collective bargaining agreements. DAS tracking sheets show

that it receives over 700 grievances per year (and approximately 2300 over the last three years).
- These RIF grievances represent less than 1% of the grievances filed annually.

In the last three years, approximately 300 of the 2300 grievances filed have been settled.” Many
grievance settlements involve payment, reinstatement and/or a ig%g;ction in discipline. The
overwhelming majority (if not all) of these settlements happ without the Governor’s
knowledge or approval. Executing settlements without inyék
follows a longstanding practice at the State that precedes th ‘enure of the Governor.® It is also
in apparent accord with Jowa Code Chapter 8A wehfgg Vvests in ﬁ&;%me authority and

State. “E,

25

responsibility of managing human resources at the

Employees who are not covered by a collecti?"é-smx aining agreement m »?ﬁ‘le noncontract
grievances with DAS. If the employee is dissatishigd with Dj}%&'s determinatig

employee may appeal to the Public Employee Relatfaé%Bg@sj r'EJ:"PERB”). Towa
20 charges PERB with oversight of’ fe.employment angt

in accordance with Towa Code Chaptet.
same time advancing management’s int

employee population is nom :

ally ruling upon gégévances filed

ith following the law, but at the

gly encoura?ges such. The RIF grievances
2 (“ALJ”). During mediation, settlement

d then between the ALJ and the employee
cus method in mediation.

PERB has the power
were mediated by a PERE
discussions

7 Grievances that are not dismissed or settled go to arbitration or hearing. The average arbitration/hearing costs the
State more than $5,000 (which includes $2,000 for the arbitrator plus time, travel, witness, and exhibits preparation).

¥ Prior to Carroll’s tenure as DAS Director, State human resources employees settled grievances on their own with
little oversight. Frankly, it is also in apparent accord with Towa Code Chapter 8A and DAS’s role as the

administrative wing of State government.

'% Although PERB did not necessarily draft these agreements, PERB on occasion authors settlement agreements for
the parties with confidentiality clauses.
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Some of the RIF grievance settlements contained confidentiality clauses. These clauses were fair
and mutual, i.e., applied to both the State and the grievant. And, they were reviewed by PERB
before the settlements were executed.

Confidentiality clauses in settlement agreements with employees have been used for several
years (going back to at least 2008) at the State before the arrival of Mike Carroll. Confidentiality
clauses are at times requested by the employee or his/her attorney. An employee would do so
because he or she would benefit by the State not disclosing information in response to inquiries
about the employee. Moreover, if DAS requests such a clause it may be included at the direction
of a third-party (e.g. a constituent executive branch agency andé% its attorney general).

oley

24

In regards to the RIF grievance settlements confidentiality:was only discussed after settlement
was reached with the employees.!! This is supported bfﬁ" F that some of the settlement

agreements do not include confidentiality clauses. ’E];Le”*al‘fegatl : that settlement agreements
y%ggm'adlcted by the fact that

Slause were in soméq@es for a greater

payment amount.

Before settling the RIF grievances, in accordance W DAS} t1ce arisk angfx osure
analysis was performed. The total 'i’ﬁ’a“&z exposurew" St was approxmlatefy $4.3 million"?,
while the RIF grievance settlements wigt ' “3 000."* Thus, the actual settlement
amounts were dwarfed by the total expos he.

DAS entered into services ”(};Rontracts Wlth"' ction it.companies to provide the

same services, which would: been in jegpardy ifihe einp) “would have been reinstated
by PERB, led DAS tede ermmé‘»" at it was i thetax St interest to settle.

onfidentiali by, clause in a settlement agreement with an

) Cde"at 22, the general rule is that most
,i@%e per e general rule is that mos

}w ents DAS thus took the position that a confidentiality clause
t of the ’circum&@}\ces at the~’m’ne

k exposure for four of the laid off employees (three from the Construction
ment Program). Thus, the actual exposure could have been more.

reorgamzatlort
was reasonable

differ between the employees is due to the difference in the employees”  «*

1
rfpziectii/e salaries and years of sé¥¥icd

" Despite the fact that the reduction in force complied with the law, there was risk that PERB would find that the
layoff was inappropriate. The grievants asserted that the layoffs circumvented the progressive discipline process and
were motivated by politics/ill-will/contractor associations. Although that was not the case, there was risk that

PERB would find against the State, particularly due to the political composition of the Board. That risk combined
with the high dollar exposure and the desire to bring finality to the issue, sooner rather than later, made settlement

the best option.

'* Also of important note, is that many of the confidentiality clauses (including the subject settlement agreements)
are prefaced with the statement: “subject to Iowa law.” Thus, both Parties not only agreed to the inclusion of the
clause but also understood that there may be times the agreement would not be confidential. For example, if there
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documents in the custody of the State are public record. However, Iowa Code Section 22.7
contains a number of enumerated exceptions to this rule. One of those exceptions is documents
related to personnel matters. One can make a good faith argument that a settlement agreement
with an employee concerning his or her employment is a personnel matter and thereby
confidential. AFSCME, among others, strongly believes that settlement agreements with an
employee arising from a grievance should be confidential based on these law and due to the harm
that disclosure of such settlement agreements might cause an employee.

Considering the information at hand, PERB’s involvement in mediating and brokering the
settlement terms, the past practice at the State of using confidentiality clauses, the position of
AFSCME, the Attorney General's tacit approval, the exclusig &?bersonnel matters from the
definition of public records, the bona fide negotiations, e

employees' attorneys, and the desire to finally and efficigntly tesolve this conflict, made the
inclusi i - S0 G
inclusion of a confidentiality clauses in these agree%gﬁjs’reasonéﬁh.

controversy in the media as evidenced by the ¢
“Register”) public records request and subsequen
settlements and arbitration decisions ;
terminated. Initially, DAS refused
longstanding position taken by DAS ¢
Code Chapter 22.7. The Register cha
advice of the AG. At firs

ed after being
‘of the
ersonnel records under Iowa

tedf documents because o

The Register subsequen i 1 Alishting employees who had committed bad acts
and were latergginstated o i ouncil 61 (“AFSCME”) grieved the
disclosug / wviolation of Towa law.'° {

t settlemiént agreements are confidential arose in part due to

. Jowa Code Section 22.7 was amended in 2012 and took
grievances proceeded through the non-contract grievance

s narrowed, thereby causing some documents which had been
traditionally treated as ¢ 1al to now be public records. At or about this same time, the
legislature also passed Iowa €ode Chapter 23 which created the Public Information Board.
Before that time, no such board existed.

Varying opiﬁ%%%pf whether ot g
recent changes in'pablic record

was a public records request that was later determined to require the production of these documents, as there was in
this case. Hence, there was clearly no intent to contravene lowa law.

'® One of the employeesm'/ho signed a settlement agreement refused to answer questions posed by
the Register based on the confidentiality clause. This particular employee was represented by the same law firm that
represents AFSCME.
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There was also an Iowa Court of Appeals decision that was issued in 2013 concerning whether or
not a settlement agreement with a public employee was public record. The court ruled that the
particular agreement at issue in that case was public record. This appellate court opinion
apparently caused Deputy Attorney General Julie Pottorff to change her Open Records
memorandum upon which DAS attorneys relied. The 2012 version of the memorandum did not
indicate that settlement agreements with employees were public record. Pottorff changed her
2013 memorandum to state that settlement agreements with employees were public record. The
2013 memorandum was not published at the time of the RIF settlement agreements.

DAS is unaware of any formal AG opinion on this issue. Prior te these events, DAS was not
advised by the AG or PERB that inclusion of a confidentialif ‘@af’ﬁse was inappropriate. In fact,
attorneys at DAS consulted with the AG on inclusion of contid ntiality clauses in settlement

agreements with employees. The AG not only approveeﬁ ' géi‘% such a clause but edited it to be

‘e

stronger.

gister, all public recoﬁ’f%requests concerning

Following the above described chaos with the ,
ecommendation as to WM’ICI‘ or not the

employee matters went to the AG for review and
document should be disclosed.

:‘fh

! _bnd to such an inquiry. Not

were not inappropriatéa

at the State to make Iowa more N

ar policy with regard to the public or ¥

e ees and the appropriateness of including
eements with employees. The lawmakers could also step
owa law regarding these matters evidenced by the
ing settfement agreements with employees as confidential.
m:fold is disappointing if the ultimate result is that the taxpayers
ent information then the outcome of these events is a good

result.
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