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To the Co-Chairs and Ranking Members of the Joint Justice System Appropriations  
Subcommittee, the Director of the Legislative Services Agency and the  
Interim Director of the Department of Management: 

 
This report is submitted pursuant to the Justice Systems Appropriations bill for FY10 

(S.F. 475), which contains the following provision: 
 

“c.  The department [of justice] shall cooperate with the auditor of state in 
preparing a report detailing recommendations for reimbursement moneys, 
including recommendations for appropriating such reimbursement moneys.  The 
auditor of state shall provide the report to the co=chairpersons and ranking 
members of the joint appropriations subcommittee on the justice system, the 
legislative services agency, and the department of management by December 15, 
2009.” 

 
The report was prepared with the assistance and cooperation of the Attorney General’s 

Office. 
 

Current System of Agency Reimbursements to the Attorney General’s Office 
 

The Attorney General’s Office (Office) receives reimbursements from several sources - 
client agencies, internal funds and various grants.  Based on the language of this provision, it 
appears the Legislature intended the report to focus on reimbursements from the Office’s client 
agencies and whether client agency reimbursements should be discontinued in lieu of funds 
being appropriated directly to the Office from the General Fund. 
 

A list of agency reimbursements to the Office is attached.  Agency reimbursements for 
FY10 are expected to total approximately $11.7 million, which is approximately 50% of the 
Office’s total budget for FY10.  The amount of agency reimbursements has increased over the 
last several years.  The bulk of this increase is attributable to increased reimbursements from 
the Department of Human Services (DHS) for Office attorneys to fill vacancies in the Child 
Support Recovery Unit, which occurred after many county attorneys decided not to provide this 
service to DHS. 

 
1.  Types of Reimbursement Agreements.  The Office has three basic types of agency 

reimbursement agreements.  The first type of agreement is used primarily with large agencies, 
such as the Department of Human Services, the Department of Transportation and the 
Department of Revenue.  Under these agreements, the Office and the agency cooperatively 
determine the number of attorneys necessary to perform needed services and the Office 
provides staff dedicated to the work of the agency.  The Office periodically bills the agency for 
the costs to provide legal services to the agency.  Billings include salaries and benefits paid and 
other costs, such as computers, travel and litigation.  The agency then reimburses the Office 
for the costs billed, based on the documentation submitted with each billing. 
 

The second type of agreement is used with mid-sized agencies, such as the Department 
of Public Safety, the Board of Regents and the Division of Banking.   Under these agreements, 
the Office and the agency cooperatively determine the number of attorneys necessary to 
perform needed services and the Office assigns specific employees to an agency.  The Office 
bills the agency for the salary and benefits of the assigned employees, and sometimes for other 
out-of-pocket expenses, in accordance with a contract negotiated between the Office and the 
agency.  The agency reimburses the Office for the billed costs.  Overhead costs of the Office are 
not billed to agencies under this type of agreement. 
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The third type of agreement is used with smaller agencies, such as the Department of 

Education, the Iowa Finance Authority and the Department of Elder Affairs.  Under these so-
called “flat-fee” agreements, agencies reimburse the Office for the salary and benefits of a 
portion of an attorney’s (or several attorneys’) time.  The Office is reimbursed for out-of-pocket 
expenses in about one-half of these contracts but is not reimbursed for overhead costs under 
this type of agreement.  Attorney time is based on reasonable estimates maintained on a 
quarterly basis and the agreements are modified annually to reflect changes in work load.  For 
example, the reimbursement from the Underground Storage Tank (UST) Board will be reduced 
this fiscal year from approximately $107,000 to approximately $67,000 because the UST 
program is winding down and less Office staff time is needed.  On the other hand, 
reimbursement from the Department of Public Health will increase approximately $66,000 this 
fiscal year to account for one-half of an attorney FTE which will be dedicated to a new e-health 
initiative paid for by federal grants. 

 
Beyond these reimbursement agreements, the Office often provides additional necessary 

legal services to agencies without reimbursement.  An example is the Iowa Lottery and the 
Touchplay litigation.  The Lottery annually reimburses the Office for one attorney FTE.  
However, when the Legislature terminated the Touchplay program and litigation ensued, the 
Office assigned several attorneys to handle the litigation, which lasted for more than two years.  
The Office did not bill the Lottery for this substantial amount of extra attorney time. 

 
 2.  Authority and Accountability.   The Office is granted explicit statutory authority 

to seek reimbursement from several agencies, including the following: (a) Department of 
Revenue - Iowa Code section 13.5 (b) Department of Human Services –Iowa Code section 13.6 
(c) Department of Transportation – Iowa Code section 307.23 and (d) Department of Public 
Safety – Iowa Code section 80.1. 

 
The Office is implicitly granted authority to seek agency reimbursements through the 

following provisions of law: (a) The Office’s basic and, with few exceptions, exclusive authority 
and responsibility to prosecute and defend actions involving the state and state officers in 
court and other tribunals, (b)  the Office’s basic authority to enter into contracts and 
agreements and (c) the Office’s authority to expend reimbursement money as annually 
authorized by the Legislature through appropriation language.  For FY10, this is done 
pursuant to section 39 of HF 820, which states “Federal grants, receipts, and funds and other 
nonstate grant, receipts, and funds . . . are appropriated to the department of justice for the 
purposes set forth in the grants, receipts, or conditions accompanying the receipts of the funds 
. . .” 
 

The Office is held accountable for this system of agency reimbursements in several 
ways.  First, the Office has provided the Legislature with a list of its reimbursements (similar to 
the one attached) since at least 1995.  Second, as discussed above, agency reimbursements are 
negotiated annually and all reimbursement agreements are approved by the head of the 
respective agency.  Finally, the State Auditor’s office annually audits the Office, has access to 
all of the Office’s reimbursement agreements and carefully scrutinizes a number of agreements. 

 
Alternatives to Current System of Agency Reimbursements to the Office 

 
Several alternatives to the current system of agency reimbursements to the Office were 

discussed in preparing this report. 
 
1.  Appropriate Reimbursement Money Directly to Office.  A question to be 

addressed in the report mandated by the Legislature is whether reimbursement money should 
be appropriated directly to the Office.  While appropriating reimbursement money directly to 
the Office could give the Legislature greater control over Office finances, there are three main 
arguments against direct appropriation rather than continuing to allow the Office to receive 
reimbursement money: 
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First, a set General Fund appropriation does not give the Office, or its client agencies, 
the flexibility to adjust to changing workloads.  Currently, the Office and agencies cooperate in 
gauging needs and making modifications, when necessary. 

 
Second, there would be less transparency and accountability since the Office would 

receive a set appropriation, regardless of the amount of Office staff time dedicated to agencies 
or the current needs of agencies.  

 
Third, the bulk of agency reimbursement money is not derived from the General Fund.  

Most reimbursement money is derived from federal funds, licensing fees and dedicated funds 
(such as the Road Use Tax Fund).  One notable exception is the reimbursement from the 
Department of Revenue, which is derived from the General Fund appropriation to the 
Department.  Replacing reimbursement money with a General Fund appropriation would result 
in a reduction of current General Fund monies available for other purposes.   

 
2.  More Express Authority.  One alternative to the current system of reimbursement 

would be for the Legislature to authorize a reimbursement system for the Office similar to that 
used by the Auditor of State’s Office.  Under Iowa Code section 11.5B, the Auditor of State is 
specifically authorized to bill stated agencies and agencies receiving federal funds for services 
provided those agencies or the federal funds received by agencies. 

 
 If applied to the Office, the advantages of this system would include the following: (a) 

the Legislature, not the Office, would determine whether an agency should pay the Office for 
legal work and (b) named agencies would not be able to refuse to reimburse the Office for 
necessary legal work, thereby enhancing stability and certainty in budgeting from year-to-year. 
 

The disadvantages of this system include the following: (a) If the Legislature did not 
include an agency on the list, there would be a strong presumption the Office could not seek an 
agency reimbursement, nor could an agency voluntarily agree to a reimbursement and (b) this 
system would lessen the flexibility to address changes in the legal needs of an agency.  A 
relevant example was cited above concerning the Department of Public Health’s new e-health 
initiative.  If Public Health was not on the statutory list, there could be a question whether it 
could use new federal money for the initiative to pay for Office attorneys to provide legal 
services.  Although this system would clarify which agencies are required to reimburse the 
Office, it does not address issues such as the amount of the reimbursement, selection of 
attorneys and control of legal representation.  These matters are currently negotiated by the 
Office and agencies when agreements are annually prepared. 
 

3.  Fee-for-Service.  Another system of reimbursement for the Office would be the 
model utilized by the Department of Administrative Services for the services it provides to state 
agencies.  This system is basically a fee-for-service.  The Office would be authorized to charge 
agencies for documented costs it incurred in providing required legal services to the agency 
(such as litigation).  The Office would also be authorized to charge agencies for documented 
costs it incurred in providing legal services voluntarily requested by an agency. 

 
The advantages of this system include the following: (a) The Office’s reimbursement 

would be more directly tied to the actual services provided because the Office would need to 
better document time and resources expended and (b) agencies would have more flexibility to 
negotiate with the Office with respect to legal services which the Office is not required to 
perform. 

 
The disadvantages of this system include the following: (a) Attorneys and others in the 

Office would be required to keep detailed time records which would increase administrative 
burdens, (b) agencies might not seek needed legal advice knowing “the meter would be 
running” and a bill for legal services would follow and (c) with respect to required legal services 
(such as litigation), agencies would have great uncertainty in budgeting.  A relevant example 
was cited above with respect to the Lottery and the Touchplay litigation.  Under a fee-for-
service model, the Lottery would have incurred substantial and unbudgeted litigation costs 
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incurred by the Office over several fiscal years. 
 
 
 

Recommendation 
 
The current system of agency reimbursements for the Office is not perfect.  On a yearly 

basis, there are probably some agencies which pay somewhat too much and some which pay 
somewhat too little.  However, averaged over several years, the amount of agency 
reimbursements may be a fairly accurate reflection of the costs borne by the Office for the 
benefit of the reimbursing agencies.  In addition, the Office and agencies annually negotiate 
agreements and make changes when necessary. 

 
Considering the severe budget problems faced by the Office and all other agencies, this 

is not a particularly good time to implement major changes in how the Office is funded and 
how agencies will pay for legal services.  Instead of advocating changes at this time, the Auditor 
of State believes the Attorney General’s Office should be provided the opportunity to investigate 
alternatives to the current system of reimbursements and recommend a change if deemed 
appropriate.  The Office of Auditor of State would be pleased to review those recommendations 
after they have been prepared.  
 
 
 
 
 David A, Vaudt, CPA Warren G. Jenkins, CPA 
 Auditor of State Chief Deputy Auditor of State 
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