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TO : CHAIRMAN JOHN CONNORS AND MEMBERS OF THE SERVICE COMMITTEE 
OF THE IOWA LEGISLATIVE COUNCIL 

FROM : John Fatino 

RE : Other States' Ombudsman Authority 

According to information obtained from Mr . William Angrick I I, four other 
states in the nation have Ombudsmen that are responsible to their respecti ve 
Legislatures . Most other states have a "c itizens ' complaint" type office 
with the head of that office being responsible to the Governor . 

Of the four states with a Legislative Ombudsman, two states exclude 
political subdivisions from the Ombudsman's author i ty . Nebraska excludes 
political subdivisions. Neb. Rev . Stat . sec . 81- 8 . 240(1)d (1981) . Puert o 
Rico limits the authority of the Citizens' Investigating Official to the 
Executi ve Branch with a few exceptions . P.R . Laws Ann. tit . 2, sec . 702(a) 
(1988). 

Alsaska falls somewhere between the two groups of states . Initially , 
Alaska extends the Office of the Ombudsman's jurisdiction to administrative 
agencies . Alaska Stat . sec . 24.55 . 100(a) (1988) . However, a municipality 
by ordinance may elect to be subject to the jurisdiction of the Ombudsman . 
Id. at sec . 24.55 . 320 . 
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Hawaii is the only other state that, like Iowa, extends the Ombudsman 
authority to local government. It is noteworthy that Hawaii does exclude 
the mayor of counties and councils of counties from the jurisdiction of the 
Ombudsman. Haw Rev. Stat. sec. 96-l(a)(7) and (8) (1988). 

In summary, Nebraska and Puerto Rico do not extend jurisdiction of the 
Ombudsman to local government ent1t1es. Alaska allows a municipality to 
elect to be under the jurisdiction of the Ombudsman. Hawaii is the only 
other state that allows the Ombudsman jurisdiction over local entities. 

CA/0 
jf/dg/20 
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CORCORAN, SKIVER, ZITO, DEKOTER & THOLE 

ATTORNEYS AT LAW 

315 NINTH STREET 

SIBLEY. IOWA 51249 JUL 1 8. 89 
DONALD E. SKIVER 

RICHARD D ..... 0 

DANIEL E. DeKOTEic 

MICHAEL E. THOLE 

HAROLD D. DAWSON 

Hon. Richard VandeHoef 
State Senator 
R.R. 
Harris, Iowa 51345 

Dear Senator VandeHoef: 

712/754-4601 

OF COUNSEL 

L.L. CORCORAN 

July 12, 1989 

This letter is in response to your telephone call of 
today. 

The Citizen's Aide initiated an "investigation" of the 
Osceola County Sheriff on June 7, coming to our county with 
three staff members, unannounced to any local authorities. 
The citizen's Aide was acting on complaints from former 
deputies and other local persons who were aligned with the 
sheriff's opponent in the election campaign. The Citizen's 
Aide subpoenaed the Sheriff with no fewer than six subpoenas 
for various records and for his testimony. The Citizen's Aide 
also searched the Sheriff's office and personal vehicle. 

For two days, three subordinates of the Citizen • s Aide 
set up shop in the Osceola County courthouse, conducting 
interviews of various persons. This naturally attracted a 
great deal of attention, and resulted in immediate newspaper 
accounts. My files contain copies of various newspaper 
articles which you may gladly have if you desire. 

Because the "investigation" was done in such a circus 
atmosphere, the Sheriff was immediately placed on trial in the 
press. Records which were examined in the county offices, for 
example, were left out by the Ombudsman's representatives, so 
that it was easy for newspapermen to deduce the subject of the 
investigation. Newspaper accounts were immediate in their 
reporting of the subject of the "investigation." While the 
Sheriff was told that the complaints and complainants were 
confidential, the newspapers clearly knew what was going on. 
Obviously, this was of great concern to him and his family 
during an election year. 

over the next months, the Citizen's Aide 
various people, examined documents, involved 

subpoenaed 
the state 
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auditor's office in an audit of the office, and made trips to 
Sibley at taxpayer expense. In addition, he initiated a 
lawsuit in the Polk county District Court seeking to compel 
the sheriff to appear before the citizen's Aide, as a witness 
against himself. The most serious matter uncovered by all 
this activity, appears to be that the sheriff made telephone 
calls on his office phone to cattle dealers at a cost of a few 
hundred dollars to the county over a three year period. 
obviously it has cost a great .deal more than $300 of taxpayer 
money, to have the Citizen's Aide uncover this. What is more, 
the Ombudsman's suit was ultimately dismissed. The legal 
bills to Rolfes, ultimately paid by Osceola County, have to 
date been approximately $12,000. One county official was told 
by the Ombudsman that his office has spent $15, 000 of staff 
time on this matter. 

The Sheriff's complaint with the Citizen's Aide is that 
his office acted with total disregard for the sheriff's 
rights. As an elected official, the sheriff depends upon the 
good will of the public for his livelihood. The sheriff has a 
family to support. Yet, the initiation of this matter was 
done in the most public manner possible. Whatever one's 
opinion of the Sheriff, surely the man is entitled to have 
this handled discreetly. 

A related complaint is that the law governing the 
Citizen's Aide, requires that he refer criminal matters to the 
appropriate authorities. This was such a case. The 
complaints from the first day, were of supposed criminal 
activity. The· appropriate means of handlinq this would have 
been a referral to criminal law enforcement authorities, who 
would then have conducted a discreet investigation. A great 
deal of public time and expense could have been saved, if the 
Ombudsman's eqo had not gotten in the way. Instead, he chose 
to retain the case, apparently because he wanted the publicity 
and credit for "taking down" the Sheriff. 

Present law enables the Citizen's Aide to make an 
investigation of a public official and publish a report of his 
findinqs. The official may include a written response as a 
part of the report. This provides little protection for the 
official, since the press will not focus on his response but 
on the Citizen's Aide's findings, which have the imprimatur of 
the state's authority. It appears that the Citizen's Aide has 
focused his efforts in recent years, on use of this law to 
investigate and criticize law enforcement officials around the 
state. 

our 
entitled 
agencies. 

local elected officials, like our citizens, are 
to fundamental fairness from state government 
When a person's job, standing in the community, and 
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family life are at stake, a state agency which assumes the 
responsibility of accusing the official has a duty to be fair, 
and a duty to be circumspect. Criminal prosecutors have lonq 
understood this obligation as extending to every citizen, but 
particularly to those whose livelihoods depend upon election 
to public office. Unfortunately, the Citizen's Aide has 
assumed a prosecutorial function while eschewing traditional 
prosecutorial limitations. 

I hope that this letter is of some help to you. I will 
be happy to discuss this with you at any time. Thank you for 
your interest in this matter. 

DDK:sak 

d51 4.doc 

Sincerely yours, 

CORCORAN, SKIVER, ZITO, 
DEKOTER & THOLE 

~ 
Daniel E. DeRoter 
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CITIZENS' AIDE/<MruDSMAN, 
Plaintiff, 

vs. 

SHERIFF ROBER!' ROLFES 
Defendant. 

EQUITY NO. CE 030-17391 

BRIEF 00 BEHALF OF PlAINTIFFS 

----------------------------------------
To detetmine the level of protection to be afforded Sheriff Rolfes in this 

matter, the function and powers of the Citizens' Aide/Orbudsman and the expec­

tancy Sheriff Rolfes has in sane protected right must be examined. 

The Citizens' Aide/Otbudsman Office was established in 1972 by the 64th 

General Assenilly. !Ihe powers of the Citizens • Aide/Onbudsman are enunerated, 

in Iowa Code Sections 601G.9, and include: investigation of any admdnistrative 

action of any agency~ prescription of nethods by which catplaints are made, 

received and acted upon; detennination of the scope and manner of 

investigations, and detetmination of the fonn, frequency and distribution of 

conclusions and recannendations (enphasis added); to request and receive 

information and assistance, entry and inspection of premises within any 

agency's control and ooserve proceedings and attend hearings~ issuance of 

subpoenas to o:mpel the appearance and giving of sworn test:ilrcny, and 

production of documents or other related evidence, and to petition the district 

court for an order directing obedience to the subpoena. The Citizens' 

Aide/Otbudsman is also authorized to publish conclusions, recamendations, and 

suggestions by Iowa Code § 601G.l7, ~- to maintain secrecy in respect to 
. .. 

all matters including the identity of complainants or witnesses, and to conduct 

private hearings by Iowa Code § 601G.8 (enphasis added). 

The Citizens' Aide/Otbudsman is not authorized to conduct contested case 

hearings and is not required to disclose the names of ccmplainants or 

witnesses. (CCI'lpre Iowa Code § 601A.l5 (7) authorizing the Iowa Civil 

Rights Catmission to conduct contested case hearings.) 

Onbudsman is variously defined as "A governit¥lnt official appointed to 

receive and investigate complaints made by individuals against abuses or 

capricious acts of public officials; one that investigates reported ccmplaints, 

reports findings, and helps achieve equitable settlenents." l\'ebsters Ninth New 
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Collegiate Dict..vucu.-1 , d~~ i.a.SSti,, anc:r·:An oific.:Lal or semi of{!ci.=='l off;~ to 

which people may ocme with grievances coMected with the govenunent. The 

Onbudsman stands between, and represents, the citizen before the government. n 

Black's Iaw Dictioruu:y, 979 (rev. 5th ed. 1979). 

The Orbudsman is the citizens' aide in obtaining non-judicial relief fran 

administrative actions of government with Specified exceptions, an enploynent 

relationship, Iowa Code § 601G. 9 (1) , any court or judge or appurtenant 

judicial staff, the Iowa General Assembly, the govemor of Iowa or the gover­

nor's personal staff, or an interstate instrumentality leMa Code § 601G.1 (2) (a-d). 

The Iowa Citizens' Aide/anbudsman has testified that his office does not 

conduct adjudicatoey hearings (T at 41) , file cr:iminal charges (T at 42) , 

revoke a license or privilege (Tat 42), hold contested case hearings (Tat 

43), issue any orders of art:/ kind other than subpoenas (T at 43), determine or 

restrict the rights of an individual (T at 44) , initiate the rencval of any 

public official (T at 44), make a finding as to the employability of a person 

(T at 44) , cause the tennination of an anployee except employees of the office 

(T at 44), does have access to confidential infotmation (T at 44), has never 

granted contested case hearings under Chapter 17A (Tat 49), that if a critical 

report is issued, the person criticized is provided the entire re}:X)rt (T at 

53-54), that their response is attached unedited to the critical report (Tat 

54) , and that he is not required to publish his J:X)licies and procedures in the 

administrative cxde, but does publish them there to infonn the public and 

government officials (Tat 54). 

The Federal District Court in the Southem District of Iowa has reco:Jtlized 

the unique function the Citizens' Aide/Onbudsnan provides the citizens of Iowa 

and the need for the confidentiality of c:cmplaints made to the Citizens' 

Aide/Onbudsman. In Shabazz v. Scurr, 622 F.SUpp. 90 (D. Iowa 1987) the family 

of a deceased innate sought to call a founer eJli)loyee of the Citizens' 

Aide/anbudsman as a witness in a "1983" claim against the State of Iowa. The 

court found that carplaints received by the • ••• anbudsman are privileged 

because such a>nfidentiality is necessary to ensure that c:arplaints will be 

made." 622 F.supp; at 92. In reaching that decision, the oourt noted that 

"the office cannot <XJipel citizens and other whistle-blowers to care forward; 
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they must choose to do so.· ·· ~uuo ,~ ct.nyt.iU.ilg which t:.tti.lls a c.L·~izeu: s willl.u~;~ue::::al:::l 

to cate forward limits the office's effectiveness in the long run and may 

restrict the spectrum of available infonnation." 622 F.SUpp. at 92. 

The anbudsman function is also recognized in the Civil Senrice Refo:cn Act 

of 1978 by the court in Frazier v. Merit Systems Protection Board, 672 F.2d 150 

(D.C. Cir. 1982). The court interpreted the creation of the " ••• Special 

Counsel to act as an anbudsman responsible for investigating and prosecuting 

violations of the Act." 672 F .2d at 162. In deciding that the adjudicatory 

power of the Act %eSted in the Merit System Protection Board, the court agreed 

with the Board's contention •• ••• that the authority of the Special Counsel 

extends only to investigation and prosecution and that all adjudicatory power 

is lodged in the Board itself." 672 F.2d at 613. 

The anbudsnan appointed to oversee the operation of the Duval County, 

Florida Jail only oould %ecei ve and investigate the carplaints and to report to 

jail administrators to seek solution to sane problems. t-li.ller v. Carson, 563 

F.2d 741 (5th Cir. 1977). 

Sheriff Rolfes' insistence that the Citizens' Aide/anbudsman oonduct a 

contested case hearing is inconsistent with the general understanding of what 

an anbudsman • s function is. 

Sheriff Rolfes' observation that §§601G.8 and .9 (2) allow the Citizens• 

Aide/Onbudsnan to conduct an evidentiary hearing is inoorrect. When Sheriff 

Rolfes proceeds to the assunptions that the Citizens' Aide/Onbudsman's 

investigation requires "contested case procedures" and that if a State agency is 

subject to 17A, it is required to carply with oontested case procedures is not 

well founded. His reliance on Polk County v. Iowa State Appeal Board, 330 

N.W.2d 267 (Iowa 1983) igoores that in the court's holding the court stated, 

"The result of our oonclusion that this is not a contested case is that· the 

procedural requirements of sections 17A.10-'.17 and .19 do not apply." 330 

N. w. 2d at 277. In reaching their oonclusion, the court recognized that the 

" ••• initial inquiry, the%efore, nust be whether the hearing provided by section 

24.28 is required ~ the constitution or a statute to be an evidentiary 

hearing." 330 N.W.2d at 277 citing Estabrook v. Iowa Civil Rights COmmission, 

283 N.W.2d 306, 308 (Iowa 1979). 
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Here, as there, the initial inquiLl' o~ ~ne i.vurt l.S wne~ner t:ne c::onstitu-

tion or statute (601G.8) requires an evidentiary hearing. And if an 

evidentiary hearing is required, what expectancy Sheriff Rolfes has in sate 

protected right. 

Sheriff Rolfes • reliance on sam contested case procedures as detailed in 

Iowa Ccxle §17A.l2-15 is misplaced. As previously stated, the Citizens • 

Aide/Otbudsman's position is that Chapter l7A does not apply to the Citizens• 

Aide/Onbudsman office. However, even if Chapter l7A does apply to the Citizens• 

Aide/Otbudsnan office, the controversy before the Citizens • Aide/Qnbudsman is 

not a contested case. Assuming arguendo that the Citizens• Aide/Onbudsman's 

Office is an agency as defined by 17A.2 (l) and (2), and therefore Chapter 17A 

does apply to the Citizens' Aide/Onbudsman, the matters under inquiry with 

respect to Sheriff Rolfes are not a ••contested case" as defined in Iowa Code 

§17A.2(2). In Kohorst v. lcwa State COmmerce COmmission, 348 N.W.2d 619 (Iowa 

1984), where a landowner sought judicial review of a camerce cxmnission 

decision to grant franchise for electrical transmission lines over landowner's 

property, the Court held that "When a statute requires that rights be detemdned 

by the agency after an opportunity for an evidentiary hearing has been provided, 

the proceedings are classified as a • contested case'". In Oliver v. 

Teleprarpter Corporation, 299 N.W.2d 683 (Iowa 1980) the Court detennined that , 
"Neither the constitution nor the statutes require the opportunity for an 

evidentiary hearing for pn:hable cause detemdnation", quoting Estabrook v. Iowa 

Civil Rights O:mnission, 283 N.W.2d 306, 308, 311 (Iowa 1979). The court in 

Estabrook, in holding that the ccmnission 1 s probable cause fwlction is not a 

17A.12 contested case, considered that the requirements of procedural due 

processes apply only to the deprivation of interest encompassed by the four­

teenth amendment's ~tection of liberty and property. 283 N.W.2d at 309. 

In Zwingle Independent School District v. State Boal:d of Public Instruction, 

160 N.W.2d 299 (Iowa 1968), the Court observed " ••• it is well established 

administrative bodies DBy act within the limits of their legislative authority 

without giving notice or providing a hearing unless the statute so requires or 

unless sorce constitutional right is transgressed thereby.'' Sheriff Rolfes has 

failed to show which constitutional right or rights is transgressed by the 

Citizens' Aide/Oibudsman's investigation of his office. Sheriff Rolfes has also 
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failed to provide another basis for his demand ~~,.. .qn .-w~dAn.t-iary conte~ted .case 

hearing and an opportunity to confront and cross-examine witnesses. 

Therefore, if a hearing is not required by either constitution or statute 

because the Citizens' Aide/Onbudsman is not detemdning the rights of Sheriff 

Rolfes, and since the Citizens' Aide/anbudsnan is not conducting an evidentiary 

hearing, the proceedings are DDre likely to be termed "other agency action" by 

Chapter 17A. See Allegre v. Iowa State Board of Begents, 349 N.W.2d 112 (Iowa 

1984). 

Sheriff Rolfes would turn the CA/0 investigation into an adjudicatory 

process. Chapter 601G of the Ic:::Ma Code creates the office of the Citizens' 

Aide/Orbudsnan and sets forth the structure, p:JWers, duties, and 

responsibilities of the Citizens' Aide/OtiJudsn'an. Iowa Code §601G. 

The controlling case in this matter is Hannah v. Larche, 363 u.s. 420, SO 

S.Ct. 1502 (1960). In Hannah, the u.s. Suprene Court was faced with detemdning 

what procedural due process rights should be afforded to an individual or 

individuals under investigation by the u.s. Civil Rights camdssion. 363 U.S. 

at 421-430, SO s.Ct. at 1502-150S. 

In Hannah, the u.s. Civil Rights Ccmnission camenced an investigation as a 

result of, ••sixty-seven catplaints fran individual negroes who alleged that they 

had been discriminatorily deprived of their right to voten. 363 u.s. at 423, SO 

S.Ct. at 1505. 
, 

The u.s. Civil Rights Comnission served subpoenas duces tecum on various 

individuals as a result of their investigation and those subpoenas were resisted 

by the subjects of the Ccmnission's investigation. 363 u.s. at 426-42S, SO 

s.ct. at 1506-1507. 

The COmmission met with resistance during their investigation and after an 

exchange of correspondence between the Ccmnission and the individuals the 

Carmission was atte.rrpting to investigate, a hearing was scheduled and subpoenas 

were issued orderi.nq the subjects of the investigation, "to appear at the 

hearing and to bring with them various voting and .registration records within 

their custody and control•. 363 u.s. at 426, 80 s.ct. at 1506. SUbpoenas were 

also served upon pri~ate individuals, nto explain their activities with regard 

to alleged deprivations of negro voting rights11
• 363 u.s. at 426, SO S.Ct. at 

1506. 
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.. 'Ihe subjects that had been subpoenaed by the Civil ~~~4:~ '?~s~:.on f!:led 

canplaints with the District Court for the Westem District of IAJuisiana 

al.leqing: 

That the respondents would suffer irreParable hann by virtue 
of the cxmni.ssions refusal to furnish the names of persons who 
had filed alleqations of voting deprivations, as -well as the 
contents of the allegations, and by its further refusal to 
pennit the respondents to confront and cross-examine the 
persons making such allegations. In addition, both carplaints 
alleqed that the cxmnissions refusals not only violated 
rnmerous provisions of the federal constitution, but also 
constituted "ultra vires" acts not authorized either by 
congress or the chief executive. 

363 u.s. at 427, 80 S.Ct. at 1507. 

The subjects and individuals subpoenaed also sought a tenporary restraining 

order and pexmanent injunction to prohibit the members of the u.s. Civil Rights 

Ccmnission fran carpelling their testilrony until the Ccmnission provided them 

with copies of the swom charges as well as the identities of the individuals 

that had complained to the Civil Rights Commission. 363 u.s. at 427, SO S.Ct. 

at 1507. The individuals that had been subpoenaed by the Civil Rights 

Oammdssion claimed that they had a constitutional right to confront their 

accusers and to "know the nature and character of the charges made against them 

and to be represented by counsel". 363 u.s. at 42S, 80 s.Ct. at 1507. 

The Federal District Court found in favor of the subjects that had been 

subpoenaed and agn!ed with them that they "wuld suffer irreparable haJ:m if the 

hearings were held as scheduled". 363 u.s. at 428, 80 s.ct. at 1507. 

Ultimately, the u.s. SUprene Court decided the issue and found in favor of 

the u.s. Civil Rights Canni.ssion holding that the individuals sumtcned to 

testify and produce documents before the Camdssion were not entitled to 

confront and cross-examine their accusers~· 363 U.S. at 440-453, 80 S.Ct. at 

1513-1520. ~ analysis applied to the Civil Rights investigation in Hannah is 

the appropriate and controlling authority for the investigation being conducted 

by the Citizens' Aide/anbudsman's office. 

as: 

The Court in Hannah, identified the duties of the Civil Rights Comnission 

(1) Investigating written, sworn allegations that anyone has 
been discriminatorily deprived of his right to vote~ 
(2) studying and collecting infoimation "conceming legal developrents 
constituting a denial of equal protection of the laws under the 
constitutionn ~ and 
(3) reJ;X>rting to the president and congress on its activities, findings, 
and reoc::mrendations. ' 

363 u.s. at 440, SO S.Ct. at 1514. 



:.n1a :_.:e :; 501:.11 of the Iowa Code sets forth the "Subjects 1-·or 

Investigation" for the Citizens' Aide/anbudsman's office. The code the Iowa 

Code provides: 

An appropriate subject for investigation by the office of the Citizens' 
Aide/Onbudsman is an administrative action that might be: 
1. Contrary to law or regulation. 
2. Unreasonable, unfair, oppressive, or inconsistent with the general 
course of an agency's functioning, even though in accordance with law. 
3. Based on a mistake of law or arbitrary in ascertainnents 
of fact. 
4. Based on inproper IID'tivation or irrelevant consideration. 
s. Unaccarpanied by an adequate statenent of reasons. '1\le 
citizens 1 aide may also be concemed with strengthening procedures and 
practices which lessen the risk that objectionable administrative 
actions will occur. 

Iowa Code § 601G.l6 of the Iowa Code states: 

If, having considered a complaint and whatever material the 
citizens' aide deems pertinent, the citizens 1 aide finds 
substantiating facts that: ' 
1. A matter should be further considered by the agency~ 
2. An administrative action should be mxiified or canceled; 
3. A rule on which an administrative action is based should 
be altered; 
4. Reasons should be given for an administrative action; or 
S. Any other action should be taken by the agency, the 
citizens' aide shall state the recamendations to the agency. 
If the citizens' aide requests, the agency shall, within 
twenty working days notify the citizens' aide of any action 
taken on the recommendations or the reasons for not complying 
with them. If the citizens' aide believes that an 
administrative action has occurred because of laws of which 
results are unfair or otherwise objectionable, the citizens' 
aide shall notify the general assembly concerning desirable 
statutory change. 

Like the u.s. Civil Rights Comnission, the Citizens' Aide/Onbudsman's 

office investigates cmplaints by citizens, and reports to the appropriate 

legislative body. 

SUbsequent to its review of the statutory duties of the u.s. Civil Rights 

carmission, the Court in Hannah concluded that the u.s. Civil Rights Ccmnission 

was "purely investigative and fact finding" as opposed to an adjudicatoxy 

agency. 363 u.s. at 441, 80 S.Ct. at 1514. The Court in Hannah stated: 

As is apparent fran this brief sketch of the statutory 
duties inposed upon the cannission, its function is purely 
investigative and fact findillCJ. It does not adjudicate. It 
does not hold trials or detennine anyone's civil or criminal 
liability. It does not issue orders. Nor does it indict, 
punish, or ~se any legal sanctions. It does not nake 
detexminations depriving anyone of his life, liberty, or 
property. In sflort, the catmission does not and cannot take 
any affixmative action which will affect an individual's 
legal rights. The only purpose of its existence is to find 
facts which may subsequently be used as the basis for a 
legislative or executive action. 

363 u.s. at 440-441, 80 S.Ct. at 1514. 
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. ~ .... I4-Jm ... ~ _Ci!:!l R!_~.s .... ~ssion, the Citizens' Aide/cnbudsman's office 

does not adjudicate, does not hold trials or detetmi.ne anyone's civil or 

criminal liability, does not issue orders, does not indict, punish or inqx)se 

any leqal sanctions, does not make detemdnations depriving anyone of his life, 

liberty or property and does not and cannot take any affimlative action which 

will affect an individual •s legal rights. 

Chapter 601G of the Iowa Code allc:MS the Citizen • s Aide/arbudsman to 

"publish the conclusions, xecc:mrendations, and suggestions and transmit them to 

the qovemor, the general assembly or any of its ccmni. ttees". Iowa Code 

§601G.l7. 

The Citizens' Aide/Qrbudsman may also issue a criticism of an agency or 

any officer or erployee of a governnental agency, but only after providing the 

agency, officer or enployee a copy of the proposed criticism and allowing the 

agency or individual criticized to respond. Iowa Code §§601G.l5 & 17. 

The Citizens' Aide/Otbudsman is also required to attach the unedited 

response of the individual being criticized by the Citizens' Aide/anbudsman's 

to the critical report. Iowa COde §§601G.l5 & .17. 

In Hannah, the u.s. Supreme Court specifically considered "whether persons 

whose conduct is under investigation by a goveiTl11Ental agency of this nature 

are entitled, by virtue of the due process clause, to know the specific charges 

that are being investigated, as well as the identity of the cc:mplainant, and to 

have the right to cross-examine those ex~~plainants and other witnesses". 363 , 
u.s. at 441-442, 80 S.Ct. at 1514. 

The Court in Hannah concluded that a person under investigation by the 

u.s. Civil Rights camdssion was not entitled to know the specific charges 

being investigated or the identity of the carplainants or the right to 

cross-examine the carplainants and other witnesses during the investigative 

stage. 363 u.s. at 441-442, 80 s.ct. at 1514. 

T.he Court in Hannah stated: 

When goveziUJeJltal action does not partake of an adjudication, 
as for exanple, when a general fact finding investigation is 
being conducted, it is not necessary that the full panoply of 
judicial procedures be used. Therefore, as a generalization, 
it can be said·that due process embodies the differing rules 
of fair play, which through the years, have becane associated 
with different types of proceedings. Whether the constitution 
requires that a particular right obtained in a specific pro­
ceeding depends upon a carplexity of factors. The nature of 
the alleged right involved, the nature of the proceeding, and 
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the passl.bJ.e DUrl=aa un .;.uat ~.uJ< .• ~.il1g, dre all considerations 
which nust be taken into account. An analysis of these factors 
dencnstrates why it is that the particular rights claimed by 
respondents need not be conferred upon those appearing before 
purely investigative agencies, of which the ccmnission of 
civil rights is one. 

363 u.s. at 442-443, 80 S.Ct. at 1514-1515. 

'lhe Court in Hannah concluded that "since the Ccmnission does not adjudi­

cate it need not be bound by adjudicatory procedures". 363 u.s. at 442, 80 

s.et. at 1515. 

The individuals who were subpoenaed before the camdssion in~ and 

were subjects of the investigation claimed that the carmi.ssion • s proceedings 

"might irreparably haJ:m those being investigated by subjecting them to public 

opprobrium and scom, the distinct likelihood of losing their jobs, and the 

possibility of criminal prosecutions". 363 u.s. at 442-443 and 80 S.Ct. at 

1515. 

The Court in Hannah pointed out that there was nothing in the record 

before them that convinced them that the subjects of the investigation and 

those being subpoenaed before the Ccmni.ssion had or would be banned by the 

investigation and further stated "hc:Mever, even if such collateral consequences 

\oJere to flCM fran the ccmnission's investigations, they would not be the result 

of any affinnative detetmination made by the Ccmnission, and they would not 

affect the legitimacy of the Camlission • s investigative function 11
• 363 u.s. at 

443, so s.ct. at 1515. 

During the hearing held in Polk County District Court on December 21, 

1988, Sheriff P.olfes offered no evidence that he had, in fact, suffered any 

haDm or stigma as a result of the Citizens' Aide/Ombudsman investigation. 

Following the Court • s reasoning in Hannah, Sheriff Rolfes would stand in no 

different light than a subject under investigation by the u.s. Civil Rights 

camdssion and, therefore, no cxmsti tutionally protected rights would be harmed 

by any affinnative deteJ::mination made by the Citizens• Aide/Orbudsnan's office. 

The Court in Hannah anticipated the unrealistic claims by the subjects 

under investigation by tiE Catmission and cautioned that: 

The investigative process could be ccmpletely disrupted if 
investigative hearings were transformed into trial-like pro­
ceedings, and if persons who might be indirectly affected by 
an investigation were given an absolute right to cross-examine 
every witness called to testify. Fact-finding agencies without 
any power to adjudicate would be diverted fran their legitimate 
duties and would be plagued by the injection of collateral 
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~--~es •Jhat would make the investigation inter.minable. Even a 
person not cal.Lt::U as a wi t:n~ss could Clemand the right to appear 
at the hearing, cross-examine any witness whose testin'cny or 
swom affidavit allegedly defamed or incriminated him, and call 
an unlimited number of witnesses of his own selection. This 
type of proceeding would make a shambles of the investigation 
and stifle the agency in its gathering of facts. 

363 u.s. at 443, 80 s.ct. at 1515. 

In u.s. v. Callandra, 414 u.s. 338, 94 s.ct. 613, 38 L.Ed.2d 561 (1974), 

the court discussed the power of the grand jury and the application of 

constitutional rights to its proceedings. 'l'he court characterized the grand 

jury as roth the discoverer and presenter for trial of suspected criminals and 

the protector of citizens fran arbitrcu:y and oppressive governnental action. 

The oow:t described the wide latitude acoorded a grand jury and the lack of 

restraint goveming its conduct. 

A grand jury proceeding is not an adversary hearing in which 
the guilt or innocence of the accused is adjudicated. Rather, 
it is an investigation to deteDnine whether a crime has been 
ccmnitted and whether criminal proceedings should be 
instituted against any person. The grand jury's 
investigative powers must be broad if its public 
responsibility is adequately to be discharged. 

414 u.s. at 343-44, 94 S.Ct. at 618 citing Branzburg v. Hayes, 408 u.s. 665, 92 

S.ct. 2646, 33 L.Ed.2d 626 (1976) ; Costello v. U.S., 350 U.S. 359, 76 S.Ct. 

406, 100 L.Ed. 397 (1956). 

The court cited Wbod v. Georgia, 370 u.s. 375, 82 s.ct. 1364, 8 L.Ed.2d 569 

(1962) in stating n ••• When the grand jury is perfor.ming its investigatory 

function into a general problem area • • • society • s interest is best setved by a 

thorough and extensive investigation." 414 u.s. at 344, 94 S.Ct. at 618. 
, 

The las SUpreme Court applied the views stated in u.s. v. Cal1andra, in 

explaining the history of the grand jw:y system and it's generally unrestrained 

operation. See State v. Paulsen, 286 N.W.2d 157 (Iowa 1979). 

These cases support the premise that in scrre instances a person's rights 

nust be balanced· with the public policy interest of an efficient mechanism to 

address the public's grievances. Sheriff Rolfes' right to confront and cross 

examine his accusers does not apply in purely investigatocy proceedings. The 

Citizens' Aide/anbudsman is conducting an investigation of the allegations 

against Sheriff Rolfes like that of a grand jury to determdne what action the 

Citizens' Aide/Onbudsman should tar.e. But the actions the Citizens' 

Aide/Orbudsnan can take does not include an adjudication of the facts or an 
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O~l=!r ~.i "13 Sheriff Rolfes fran office or applyinq a penalty to him. 'lbe 

most the Citizens' Aide/Qrbudsman can do is' refer to the appropriate authorities 

for disciplinary proceedings and issue a critical report. 

The stifling and disruption of a legitimate investigation that the Supreme 

Court in Hannah warned of is exactly what Sheriff Rolfes is attempting to do in 

the case at hand. 

As indicated during the oral testim:>ny of Sheriff Rolfes on December 21, 

1988, he received the subpoena issued by the Citizens' Aide/ON:nldsman on June 

9, 1988. (T at 11-12). Unfortunately, the investigation being conducted by 

the Citizens' Aide/Onbudsman' s office has been disrupted and stifled by Sheriff 

Rolfes' refusal to honor his subpoena. 

Certainly, Sherl.ff Rolfes can exercise his fifth anendnent privilege 

against self incrimination in the event he elects to do so. However, Sheriff 

Rolfes should be cxmpelled to CC~Tq;)ly with the subpoena and present himself. 

Once Sheriff Rolfes carplies with the subpoena and presents !Wnself, he may 

then assert his right against self incrimination if he chooses to do so. JUst 

as the SUpreme Court in Hannah predicted cciuld happen, a fact-finding agency 

that does not have the power to adjudicate, the Citizens' Aide/Oibudsman, has 

been diverted fran its legitimate duty of gathering the facts and instead 

has had to deal with collateral issues. 

The Court in Hannah c:x:upared the u.s. Civil Rights Ccmnission 

investigation to that of an investigation being conducted by a legislative 

carmittee, administrative regulatory agencies, the Federal Trade Ccmnission, 

the Securities and EKchange Camds~ion, the Presidential camdssion, the Tariff 

Ccmnission, and a grand juey investig~tion. 363 u.s. at 444-453, 80 S.Ct. 

1516-1520. The Court in Hannah clearly concluded that when these various 

govermnental agencies and grand juries are involved in investigations and fact 

gathering, the right to confront and cross~ witnesses appearing before 

those agencies and investigative bodies does not attach. 363 u.s. at 444-453, 

80 S.Ct. 1516-1520. 

The puqxlse and function of the Citizens' Ai.de/Orbudsman is analogous to 

these investigative agencies and bodies and to per.mit Sheriff Rolfes or anyone . , 
being investigated by the Citizens' Aide/Qnbudsman' s office the right to 

confront and cross-examine witnesses providing testim:my or evidence to the 
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: -...1$ f~~;!!~~ •.,. .IU:c;lq/~~n ~Z"'!~S no purpose other than to thwnrt the legitimate 

goal of the Citizens• Aide/Qnbudsman's office to gather facts. 

The Citizens• Aide/Onbudsman•s office has no authority to initiate a 

criminal prosecution against any person or agency. In the event the Citizens • 

Aide/Qnbudsman believes that any public official, eq>loyee or other person has 

engaged in conduct that would warrant criminal or disciplinary proceedings, he 

is mquired to refer the "matter to the appropriate authorities". Iowa Code 

§601G.19. , 

Iowa Code §601G.9 sets forth the powers of the Citizens' Aide/Onbudsman. 

The Ieqi.slature has provided the Citizens • Aide/Onbudsman • s office with the 

authority to "issue a subpoena to c:arpel any person to appear, give swom 

test:iJJDny, or produce documentaey or other evidence relevant to a matter under 

inquiry". ICMa Code §601G. 9 (4) • The ICMa legislature has also provided that 

the "citizens' aide, deputies, and assistants of the citizens• aide may 

administer oaths to persons giving testirrony before them". Iowa Code 

§601G.9 (4). Additionally, Chapter 601G.9 provides: 

If a witness either fails or refuses to obey a subpoena 
issued by the citizens' aide, the citizens • aide may 
petition the district court having jurisdiction for an 
order directing obedience to the subpoena. If the court 
finds that the subpoena should be obeyed, it shall enter 
an order requiring obedience to the subpoena, and refusal 
to ciley the court order is subject to punishment for 
contempt. 

leMa Code §601G.9(4). 

Clearly, the Citizens' Aide/Otbudsnan and his assistants have oarplied with 

the provisions set forth in Iowa Code § 601G of the Iowa Code and are entitled 

to the enforcement of their lawfully issued subpoena to Sheriff Rolfes. As 

stated before, Sheriff Rolfes, certainly, has the privilege of exercising his 

fifth amendirent right against self incrimination once he cxmplies with the 

subpoena and presents IWnself before the Citizens' Aide/Olbudsman or one of his 

assistants as directed. 

Interestingly, Sheriff Rolfes' testirrony concerning the conduct of the 

representatives of the Citizens' Aide/Otbudsman's office during their "on-site 

inspection" of the Osceola County Sheriff's office and jail facility was based 

entirely upon hearsay as Sheriff Rolfes admitted that he was not present during 

the "on site" inspection conplained of, and has no personal knowledge of that 

"on-site inspection". (T at 2o-21) • Mditionally, when Sheriff Rolfes was 
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" ··--· . ~-.-. ·~.; ..:.::~X::. ~:l. :.-10r:. -:=asti.ncny, Sheriff Itllfes himself admits 

that he initially agreed to cx::aply with the subpoena. (T at 22-23). When 

Sheriff Rolfes arrived at the designated place and at the designated tiJre he was 

accarpanied by the Osceola County Attorney and his private attorney. (T at 

22-23). The representatives of the Citizens' Aide/Onbudsman's office 

cooperated with Sheriff Rolfes and agreed to give him additional tilre to carply 

with the subpoena so he could oonsult with his attorney and fomalize his swom 

statement. (Tat 22-23). 

Sheriff Rolfes alleges the deprivation or "possible deprivation" of a 

liberty or property interest as a result of the investigation being conducted by 

the Citizens' Aide/Otbudsman's office. SpeCifically, Sheriff Rolfes believes 

that his standing and association in the cannunity and his position as Sheriff 

of Osceola County as ~11 as his freedan of enploynent will be irreparably 

hamed by the investigation being conducted by the Citizens' Aide/Onbudsman' s 

office. (Tat 18-19). 

Sheriff Rolfes' allegation that he has or will suffer irreparable hann as 

a result of the Citizens' Aide/Onbudsman' s investigation is without merit. 

Sheriff Rolfes testified during the hearing on December 21, 1988 that he easily 

won the primary election in June of 1988 and easily won the general election in 

Naveni:ler of 1988 by a margin of 2 to 1 against his opponent. (T at 25). 

Sheriff Rolfes would have the Court believe that the newspaper articles 

(EXhibits H,I,M,N,O,P & Q) are somehow as the result of the Citizens' 

Aide/Otbudsman's office cannunicating with the news media. William P. Angrick 

II, in his testi.ncny, made it clear that neither he nor any of his assistants 

have discussed the substantive issues of this investigation with the news media. 

(Tat 53). Mr. Angrick testified that "only the fact that an investigation is 

being conducted and the status of various aspects of that investigation" have 

been discussed with the news media. (T at53) Certainly, the Citizens' 

Aide/Ori:Judsman' s office is not and cannot be held %eSpOJlSible for any infonna.­

tion provided to the news media by private citizens or individuals within the 

cannunity of Osceola County not connected with or governed by the laws of 601G 

or the rules and regulations as set forth by the Citizens' Aide/Orbudsman's 

office to govem his office and enployees. 
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While the Citiiefis·i A!cie"iaibU'dsniailrs Offiee' ;disagrees with Sheriff Rolfes 

that he has or will suffer irreparable hann as a result of this investigation, 

even if he was correct in his as~tion, Paul v. Davis, 424 u.s. 693, 96 S.Ct. 

1155 (1976) is dispositive of this issue. 

In Paul v. Davis, the chief of the Jefferson County Kentucky Police 

Department and the City of .Louisville Police Department prepared a flyer 

identifying numerous subjects known to them to be active in shoplifting 

activity in their area. 424 u.s. at 695-696, 96 s.ct. 1157, 1158. 

The flyer containing the names of the "shoplifters" was distributed to the 

business oc:mrunity in the louisville, Kentucky vicinity. 424 u.s. at 695, 96 

s.ct. at 1158. 

Edward Charles Davis III was one of the individuals identified on the 

flyer by the law enforcercent officers. Mr. Davis had been arrested for 

shoplifting prior to the preparation of the flyer. 424 u.s. at 695, 96 s.ct. 

at 1158. At the time the flyer containing Mr. Davis • name was disseminated to 

the business ccmmmity, he had not been tried for the shoplifting offense. 

Additionally, after the flyer had been cireulated the charge of shoplifting was 

dismissed against Mr. Davis. 424 u.s. at 695-696, 96 S.Ct. 1158. 

Mr. Davis was erployed as a photographer with the louisville 

Courier-Journal and Times when the flyer was circulated containing his name as 

an active shoplifter. 424 u.s. at 696, 96 s.ct. at 1158. Mr. Davis' 

supervisor apparently saw the flyer containing Mr. Davis' nane and confronted 

Mr. Davis about his name being on the flyer and wanted to hear what Mr. Davis 

had to say about the events which led to his inclusion in the flyer. 424 u.s. 

at 696, 96 S.Ct. at 1158. The supervisor that confronted Mr. Davis about his 

inclusion on the flyer served as the Executive Director of Photography for both 

the louisville Courier-Joumal and T.ines. After Mr. Davis discussed his 

inclusion on the flyer, he (Davis) was infoJmed by his supervisor that he would 

not be fired, but "he 'had best not find hlmself in a similar situation' in the 

future". 424 u.w. at 696, 96 S.Ct. at 1158. 

Davis alleged that the law enforcenent officers had violated his constitu­

tional rights and deprived him of sane "liberty" interest which was protected 

by the fourteenth anendnent by labeling him as an active shoplifter and 

including him in the flyer. 424 u.s. at 697, 96 s.ct. at 1159. Davis claimed 
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that by his being designat-_:-;:._ -· ~;~"'"--~·- ..:-.t"~=~-· :._ v.~\..:.: be inhibited fran 

"enterinq business establishnents for fear of being suspected of shoplifting 

and possibly apprehended, and \tJOUld seriously inpair his future errploynent 

opportunities". 424 u.s. at 697, 96 s.ct. at 1159. 

The Court in Paul v. Davis held that the defamatory publications (the 

flyer with Davis' nane included as a shoplifter) "however seriously they may 

have hamed respondent's [Davis] reputation, did not deprive him of any 

'liberty' or 'pmperty' intemst protected by the due process clause". 424 

u.s. at 712, 96 s.ct. at 1166. 

In maching the conclusion that Davis did not have a protected liberty or 

pmperty interest, the Court stated that it "has never held that the mere 

defamation of an individual, whether by branding rum disloyal or otherwise, was 

sufficient to invoke the guarantees of procedural due process absent an 

ac::carpanying loss of governnent enploynent. 424 u.s. at 706, 96 S.Ct. at 1163. 

The Court distinguished its prior holding of Wisconsin v. Constantineau, 

400 u.s. 433, 91 S.Ct. 507 (1971) in which the Court held that a Wisconsin 

statute which authorized the "posting" of individuals names who had been 

detemdned by the law enforcement carmunity to be hazards to themselves or to 

their family or to the camunity at large by their "excessive drinking" habits 

was unconstitutional because it failed to "provide procedural safeguards of 

notice and an opportunity to be heard prior to an individual's being 1 posted 111
• 

424 u.s. at 707, 96 s.ct. at 1163. 

The Court in Paul v. Davis, noted the language in Constantineau, "where a , 
person's good nane, reputation, honor, or integrity is at stake because of what 

the goyenment is doing to him, notice and an opportunity to be heard are essen­

tial". 424 u.s. at 708, 96 S.Ct. at 1164, citing Wisconsin v. Oonstantineau, 

400 u.s. 433, 437, 91 s.ct. 507, 510 (1971). The COUrt in Paul v. Davis 

discussed the meaning of "because of what the government is doing to him" and 

concluded that that language "referred to the fact that the governmental action 

taken in that case (Wisconsin v. Constantineau) deprived the individual of a 

right previously held under state laws - the right to purchase or obtain liquor 

in oommon with the rest of the citizenry". 424 u.s. at 708, 96 s.ct. at 1164. 

The Court in Paul v. Davis continued their analysis of Wisconsin v. 

Constantineau and stated that n in Wisconsin v. Constantineau the "posting" I 
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therefore, significantly altered t~ .... :..~-····- ~ .. - .nat~..::r of ·~te.~~ law-·and it was 

that alteration of a legal status which, canbined with the injury resulting fran 

the defamation, justified the invocation of procedural safeguards. The "stigma" 

resulting fran the defamatory character of the posting was doubtless an 

~rtant factor in evaluating the extent of hann worked by that act, but \tole do 

not think that such defamation, standing alone, deprived Constantineau of any 

'liberty' protected by the procedural guarantees of the fourteenth amendnent". 

424 u.s. at 708-709, 96 s.ct. at 1164. 

The Court in Paul v. Davis discussed their prior holdings in Wieman v. 

pPdeqraff, 344 u.s. 183, 73 S.Ct. 215 (1952); Joint Anti-fascist Refugee 

Ccmnittee v • .r-t:Grath, 341 u.s. 123, 71 S.Ct. 624 (1952); and United States v. 

IDVitt, 328 u.s. 303, 66 s.ct. 1073 (1946). In their discussion of these cases, 

the court pointed out that in these cases the goverrmental action was the 

primacy factor in their ability to distinguish those case fran Paul v. Davis. 

424 u.s. at 705-710, 96 s.ct. at 1162-1166. 

In the present case before the Court, the Citizens' Aide/Onbudsman's 

office can inp:>se no sanctions or deprive Sheriff Rolfes of his ability to 

sezve as Sheriff or affimlatively interfere with his present or future 

erployment potential. In the event the Citizens' Aide/Orbudsman believes that 

Sheriff Rolfes has acted in a manner that would warrant cr:im:i.nal or 

disciplinaxy action, the Citizens' Ai.de/Onbudsman is required to refer the 

matter to the appropriate authorities. Iowa Code, §601G.l9. 

It is Sheriff Rolfes that is unwilling to cooperate and provide his 

version of his activities as Sheriff. It is not the Citizens' Ai.de/Onbudsman's 
~· . 

office that is refusing to hear his·v~s:l:on or allow him the opportunity to 

present his version. Certainly, the Citizens' Ai.de/Onbudsman office is not 

only willing but is eager to provide Sheriff Rolfes with an opportunity to 

explain his conduct in regard to the various allegations received fran the 

public. '!he willingness to hear Sheriff Rolfes' version has been denonstrated 

by the subpoena Sheriff Rolfes is resisting. 

Additionally, in the event that the Citizens' Aide/Otbudsman's office 

would take a position that would criticize Sheriff Rolfes, Sheriff Rolfes would 

be provided with the criticism of rum and be allowed to provide documents and 
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written statements contradicting the Citizens'-~i~~~r~'s fjndinqs and 

putting forth his (Iblfes) version of any conduct discussed. Iowa Code 

§601G.15. 

The Court in Paul v. Davis discussed its prior holding in Board of R9gents 

v. Roth, 408 u.s. 564, 92 S.Ct. 2701 (1972), in which the Court recognized that 

govermmntal action which defanl3d an individual in the course of declining to 

rehire that individual could entitle that person to notice and an opportunity 

to be heard as to the defamation. 424 u.s. at 709, 96 s.Ct. at 1164 discussing 

Board of Regents v. Roth. 

The Court in Paul v. Davis went on to note, however, that the language in 

Roth "is quite inconsistent with any notion that a defamation perpetrated by a 

gove:rrment official but unconnected with any refusal to rehire would be 

actionable under the fourteenth am:mdnent" ••• "The state, in declining to 

rehire the respondent did not make any charge against him (Roth) that might 

seriously damage his standing and associations in his carmunity. 

" ••• 'stmilarly, there is no suggestion that the state in declining to re-employ 

the respondent (Roth) inp:>sed on him a stigina or other disability that 

foreclosed his freedan to take advantage of' other enployment opportunities. 

424 u.s. at 709-710, 96 s.ct. at 1164 discussing the Board of Regents v. Roth 

case. The Court in Paul v. Davis also discussed its prior holding in Goss v. 

~, 419 u.s. 565, 95 s.ct. 729 (1975) in which students were suspended from 

school due to misconduct charges without adequate notice of hearing. The Court 

noted in its holding in Paul v. Davis, that the holding in Paul v. Davis was 

consistent with its prior holding in Goss v. lopez and noted that although the 

suspension fran school required the guarantees of notice of hearing pursuant to 

the fourteenth amendment, the Court in Goss v. lopez "took care to point out 

that alio law conferred a right upon all children to attend school, and that 

the act of the school official suspending the students there involved resulted 

in a denial or deprivation of that right". 424 u.s. at 710, 96 s.ct. at 1165. 

In the case at hand involving the investigation by the Citizens' 

Aide/Onbudsman's office of Sheriff Rolfes, there is no possibility that the 

State Otbudsman • s off~ce can cause the renoval of Sheriff Rolfes fran his 

office nor cause him to be temdnated fran his position as Sheriff as the 

Citizens' Aide/Otbudsman's office is without authority to aCCX~~plish such 
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feats. In the event the Citizens' Aide/Onbudsman's offit4 .....;~·-"'c=::; ...; ... ~, 

proceedings are appropriate, pursuant to §601G.l9, the Citizens' 

Aide/Onbudsman' s office would refer the matt~ to the appropriate authorities. 

At that time, the appropriate authorities would make a determination as to 

whether or not to proceed with such an action; it would not be the Citizens• 

Ai.de/Orbudsman's office initiating or conducting those proceedings. Iowa Code 

§66. 3 sets forth who may file petitions for renXNal of public officers and in 

the case of Sheriff Rolfes either the Iowa Attorney General or the Osceola 

County Attomey where the duties of the Sheriff are perfomed would be the 
, 

appropriate authority to initiate rencval proceedings. 

No where is the Citizens' Aide/Onbudsman authorized to initiate rerroval 

proceedings of any elected or appointed official in the state of leMa. The 

decision to initiate such an action against an appointed or elected official by 

the appropriate authority would be independent of any conclusion or finding 

reached by the Citizens• Aide/Onbudsman office. An independent judicial 

proceeding before an Iowa Court is required to effectuate a renoval fran 

office. As stated before, the Citizens• Aide/Onbudsman's office does not 

adjudicate a person's rights, deprive an individual of their rights or 

property, does not issue orders and does not hold contested case hearings to 

determine the rights, liberties, or privileges of any individual or entity. 

The Court in Paul v. Davis pointed out that their prior holdings in cases 

where due process procedures were required, involved cases where the state 

action had "distinctly altered or extinguished" a "right or status previously 

recognized by state law". 424 u.s. at 711, 96 s.ct. at 1165. The Citizens' 

Aide/Onbudsman • s office is without power to "distinctly alter or extinguish" any 

"right or status pnwioosly recognized by state law" on behalf of Sheriff 

Rolfes. 

The Court in Paul v. Davis concluded that hann or injury to a person's 

reputation alone "does not result in a deprivation of any "liberty• or "property" 

interest unless that liberty or property interest is recognized by state or 

federal law. 424 u.s. at 712, 96 S.Ct. at 1166. 

In Green v. Decanp, 612 F.2d 368 (8th Cir. 1979) the Eighth Circuit Court 

of Appeals relying on Paul v. Davis, 424 u.s. 693, 96 S.Ct. 1155 (1976) 

concluded that neri;)ers of a select ccmnittee of the Nebraska legislature had 
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not deprived a pollee chief of a property or liberty interest withoti:.. .: __ 
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process by publicly criticizing his handling of a homicide investigation. 

Green v. Decamp, 612 F.2d at 369-372. In Green v. Decamp, eight state senators 

who were members of a select cx:mnittee of the Nebraska legislature prepared and 

released a ccmnittee report which charged tlflt William E. Green, the YL'Cook, 

Nebraska Police Chief, knowingly and oorruptly oonducted an inproper 

investigation of a possible uurder. 612 F. 2d at 369. 

Chief Green initiated an action against the members of the select cannit­

tee under 42 u.s.c. §1983 alleging that the members of the select cc:mn:i.ttee had 

deprived h:im of a liberty or property interest protected by the due process 

clause of the fourteenth anendnent for their public criticism of him. 612 F. 2d 

at 369. The Eighth Circuit Court of Appeals concluded that Paul v. Davis, 424 

u.s. 693, 96 S.Ct. 1155 (1976) was the oontrolling case in Green v. DecaiS?· 

After a careful analysis of Paul v. Davis and Wisconsin v. Constantineau, 400 

u.s. 433, 91 S.Ct. 507 (1971) the Court rejected Wisconsin v. Constantineau as 

controlling and distinguished it fran Paul v. Davis by finding Constantineau 

"involved a deprivation of a property interest protected by the fourteenth 

amendment, because it 'deprived the individual of a right previously held under 

state law - the right to purchase or obtain liquor 1 
". 612 F. 2d at 370, citing 

Paul v. Davis, 424 u.s. at 708, 96 s.Ct. at 1164. In Green v. Decai!f, the 

Eighth Circuit Court of Appeals stated that they were unable to find such a 

right or interest vested in Chief Green. 612 F.2d at 370. 

The Eighth Circuit Court of Appeals in Green v. Decanp also distinguished 

Jenkins v. McKeithen, 395 u.s. 411, 89 S.Ct. 1843 (1969) which required that 

due process attach to the action of a select carmittee which was established to 

expose violations of criminal laws by specific individuals. Green v. Decanp, 

612 F. 2d at 370. The Court in Green v. Decanp, relying on Hannah v. Iarche, 

363 U.S. 420, 80 S.ct. 1502 (1960) distinguished the facts in Green v. Deca.np 

fran Jenkins v. f.1cKeithen and pointed out that the Nebraska select ccmni ttee 

"made no actual findings that Green was guilty of a cdme, but instead reached 

conclusions concerning local police practices, which were clearly identical to 

the carmittee 1 s investigation of the state patrol". Green v. Decamp, 612 F. 2 

at 370. The Eighth Circuit Court of Appeals in Green v. Decamp, in their 

conclusion, distinguished the accusatory or adjudicative nature involved in 
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- ·· "'""w:-"~"s •• ~Ko4~.he ..... ~~ :-"int~ 011t that the select ccmni.ttee of the Nebraska 

legislature 11was within the legislative authority in reaching its conclusions 

concerning Chief Green • s investigation, and that those conclusions were not of 

the accusatoz:y or adjudicative nature involved in Jenkins v. McKeithen". Green 

v. Decamp, 612 F.2d at 371. 

Iowa Code § 601G.ll sets forth the subjects for investigations bf 

the Citizens• Ai.de/Onbudsman's office. Clearly, the Citizens' Ai.de/anbudsman's 

office is not limited to looking for criminal violations such as the select 

camdttee in Jenkins v. M::Keithen. '!'he Citizens' Aide/Onbudsman's office is 

nost similar to the select cxmnittee of the Nebraska legislature in Green v. 

Decamp. The Eighth Circuit Court of Appeals in Reposa v. Meade School District 

46-1, 790 F.2d 1349 (8th Cir. 1986), again had the opportwti.ty to discuss 

procedural due process and its application to an interest in liberty or an 

interest in property ~n a nontenured school teacher brought an action under 

42 u.s.c. §1983 against the school board for her transfer to another school in 

the sane district which she cla:imad violated her constitutional rights of due 

process and freedan of speech. 

The Eighth Circuit Court of Appeals discussed Michele Reposa • s allegations 

that her reputation had been damaged and her eJtilloynent prospects jnpaired bf 

various written CC~rplaints in her personnel file. 790 F.2d at 1354. Michele 

Reposa clcrlmed a liberty interest in her reputation which she claimed required 

notice and an opportunity to be heard. 790 F. 2d at 1354. The Eighth Circuit 

Court of Appeals discussed the u.s. Suprene holding in Board of Regents v. 

!2!:h, 408 u.s. 564, 92 S.Ct. 2701 (1972) which supports a nontenured public 

school teacher's entitlenent to procedural due process only if the administra­

tive action deprives the teacher of an interest in l.iberty or an interest in 

property. Repc?sa v. l-teade School District 46-1, 790 F.2d at 1353, citing~ 

of Regents v. Roth, 408 u.s. 564, 92 S.Ct. 2701 (1972) and Pen:y v. Sindeonann, 

408 u.s. 593, 92 s.ct. 2694 (1972). 

The Eighth Circuit Court of ~ls in Reposa pointed out that the Supreme 

COUrt in Roth •held that notice and hearing are required if the gove:rtliOOnt 

imposes a 'stigma or other disability • that damages a person's standing in the 

ccmmmi.ty or forecloses a person's 'freedan to take advantage of other enploy-
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ment opp",....unit.ies'"· ~s~, 790 F.2d at 1354 citing Roth, 408 u.s. at 573, 92 

S.Ct. at 2707. 'lbe Eighth Circuit Court of Appeals in Reposa held that Reposa 

"did not establish that her speech was protected, nor that she had a property 

interest or liberty interest" and affirmed the lower court's smmary judgment 

for the Meade School District. Reposa, 790 F.2d at 1354. 'lbe Eighth Circuit 

Court of Appeals pointed out that 11a statenent that is basically one alleging 

conduct that fails to neet professional standards is a statetent which does not 

infringe upon a liberty interest". Rep:?sa, 790 F.2d at 1354 citing Norbeck v. 

Davenport Ccmnunity School District, 545 F.2d 63, 69 (8th Cir. 1976), cert. 

denied 431 u.s. 917, 97 s.ct. 2179 (1977). 

As stated p.teviously, the Citizens' Ai.de/Otbudsman's office has no author­

ity to transfer, reassign or te.tminate Sheriff Rolfes in his erploynent. Under 

the logic of Reposa, a statement by the Citizens' Aide/Orbudsman that is 

alleging conduct that fails to meet professional standards would not infringe 

upon a liberty interest. Reposa, 790 F.2d at 1354. 

In United States v. Fort, 443 F. 2d 670, (D.C. Cir. 1970) , cert. denied 403 

u.s. 932, 91 s.ct. 2255 (1971), the Circuit Court of Appeals for the District 

of Columbia dealt with the right to confront witnesses in an investigatory 

proceeding as opposed to a judicial proceeding. Fort came to the Court's 

attention after a pe.tmanent subccrrmittee on investigations of the senate 

ccmni.ttee on governnent operations c:armenced an investigation and was in the 

process of holding hearings on the _subject of riots and civil disorders in the 

United States during the sumrer of 1968. 443 F .2d at 673. 

A subpoena was issued to Jeff Fqrt. directing him to appear before the 

subccrrmittee in Washington D.C. to ·ofifer. testimony. 443 F.2d at 673. Fort's 

attomey acknc::wledged receipt of the subpoena and demanded that the ccmni.ttee 

direct each person who had made statements or presented evidence before the 

ccmnittee, either orally or in writing, which tended to defane Mr. Fort be 

c:atplled to personally appear before the ~ubcarmittee and be confronted 

personally by Fort and his attorney. 443 F.2d at 674. Fort, through his 

attomey also demanded that his attorney be pe.tmitted to personally orally 

cross-examine the aforenentioned individuals. 443 F.2d at 674. Fort also 

demanded the right to present additional evidence concerning those individuals 

that had already presented statenents and evidence to the ccmnittee. 443 F. 2d 

at 674. 



,• 

..-l'he cc:mni ttee aqreed that Fort's first requ~.s~ .. to pe~sonally confront 

witnesses would be granted at the discretion of the cannittee upon Fort • s 

request for a given witness. Fort's second request to have his counsel 

cross-examine those individuals was denied and a ruling on Fort's request to 

present additional evidence concerning the individuals who had already provided 

evidence and testinony to the cxmni ttee was deferred until after Fort had 

testified. 443 F.2d at 674. When Fort appeared before the ocmnittee after 

responding to the question calling for his name, Fort • s counsel "interjected 

that he DUSt instruct his client not to participate further in the proceedinqs 

without the right to cross~tion". 443 F.2d at 674. The chaitma.n of the 

ccmnittee denied this request and Fort was again asked to state his address at 

which tine FOrt and his counsel withdrew fran the hearing roan. 443 F. 2d at 

674. 

A decision was made by the oonmittee to certify these facts to the United 

States Attomey for the District of Collll'rbia so that Jeff Fort might be 

proceeded against as provided by law. 443 F.2d at 674. Fort was later 

indicted for contenpt by a grand jury in the District of Columbia and brought 

to trial. 443 F.2d at 674. 

Fort was subsequently oonvicted on two counts of oonterpt and appealed his 

conviction to the Court of Appeals. 443 F.2d 675-676. en appeal, Fort argued, 

inter alia, that the ccmnittee was in error when it refused to grant him the 

right to oonfmnt and cross-examine those who had previously testified or given 

evidence to the ccmnittee during its investigation. 443 F .2d at 676. 

Fort alleged that the cxmnittee "en:oneously withheld his oonstitutional 
, 

rights to oonfront and cross-examine those who had allegedly defamed him and to 

introduce evidence in his own behalf, and that his refusal to testify was 

thereby justified". 443 F. 2d at 678. 

'!be Court in u.s. v. Fort stated, "which constitutional rights are 

applicable depends on the nature and oonsequences of the governmental action". 

443 F.2d at 678 citing Hannah v. Larche, 363 u.s. 420, 442, 80 s.et. 1502 

(1960). The Court pointed out that "certain protections of the oonstitution 

may rightfully be claimed by a witness called to testify before a oongressional 

subccmnittee, such as the right not to incriminate himself, the right to be 

free fl:an unreasonable searches and seizures and the right not to have his 
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..,._, r· first ·ciuenou~nt ··4-.!edQns abridcred. 443 F.2d at 678 citing Wa~ki!l.§..Y.• United 

States, 354 u.s. 178, 187-188, 77 s.ct. 1173 (1957). 

The Court in ~ went on to consider Fort's right to confront and 

cross-examine witnesses before the ccmnittee. The Court in concluding that 

Fort did not have the right to confront and cross-examine his accusers before 

the ccmnittee stated: 

However, when we consider the rights requested here by the 
appellant, we are dealing with an entirely different matter. 
The right to present evidence in one • s CMn behalf and to 
confront and cross-examine one • s accusers are rights designed 
to protect the individual's interest when the goverment seeks 
to i.Irp:)se criminal sanctions upon him. But the plain fact is 
that the cxmgressional investigation with which we are here 
concemed is an investigative proceeding and not a criminal 
proceeding, and in such proceeding congress is not erpowered to 
adjudicate criminal sanctions on the witness. These are the 
distinguishing features of a congressional investigation that 
cause such proceedings to be outside the guarantees of the due 
process clause of the fifth amendnent and the confrontation 
right guaranteed in criminal proceedings by the sixth 
anendment. 

U.S. v. Fort, 443 F.2d at 678-679. 

The Court, in U.s. v. Fort, cited and referred to Hannah v. Larche as the 

controlling case concerning the facts before it in the~ case. 

en April 8, 1988, the Eighth Circuit Court of Appeals followed the u.s. 

Supreme Court's rationale of Paul v. Davis, 424 u.s. 693, 96 s.et. 1155 (1976) 

when they were faced with a claim by William H. Wade that the carpilation and 

publication of a list of "survivalists" by the Arkansas State Police deprived 

him of his constitutional rights. Wade asserted that he had been slandered, 

denied due process and equal protection and suffered an invasion of privacy as 

\\lell as a chilling effect on the exercise of his first anendrrent rights of 

speech and association. Wade v. Goodwin, 843 F.2d 1150, 1151 (8th Cir., 1988). 

In Wade v. Goodwin, Wade alleged "general hann to his reputation and that as a 

result of this haiiD he will be tmable in the future to find enploynent or 

obtain credit". Id. at 1152. The Court in Wade stated •alleging speculative 

apprehensiveness as to future misuse of infonnation resulting in direct ham is 

a subjective claim and (a]llegations of subjective 'chill' are not an adequate 

substitute for a claim of specific present objective ham or a threat of 

specific future ~A. 843 F.2d 1150 at 1152 citing Laird v. Tatum, 408 u.s. 

1, 13-14, 92 s.ct. 2318, 2325-26 (1972). 
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.... ~au~ ". -~ ... 11, we~ clclimed that Q}' the state including his name on 
· .• :·· ..-: t:.t•. ··.:~ .. v -...- ·-"·· 

the "survivalist list" the state "had ruined his reputation and had 

consequently deprived him of property and liberty rights without due process of 

law". 843 F .2d at 1152. Wade claimed that "he will find it impossible to make 

a living or obtain loans or credit". 843 F. 2d at 1152. The Eighth Circuit 

Court of Appeals concluded that "one's reputation alone is neither a 'liberty' 

or a 'property' interest protectable by the due process clause of the 

fourteenth amendment". 843 F.2d at 1152 citing Paul v. Davis, 424 u.s. 693, 

701-10, 96 S.Ct. 1155, 116D-65 (1976). The Court of Appeals concluded that 

since Wade did not have a right previously held Wlder state law that his 

interest was not protected by the due proce~s clause of the fourteenth 

amendment. 843 F.2d at 1152 (citing Paul v. Davis, 424 u.s. at 711-12, 96 

s.ct. at 1165-66) • '!he Eighth Circuit Court of Appeals in Arrerican Family Life 

Assurance CclrpanY of Co1urrbus v. Teasdale, 733 F.2d 559 (8th Cir. 1984) was 

faced with an allegation that a press release by loti.ssouri Govemor Joseph P. 

Teasdale, in which the Govemor directed the Division of Insurance to ban the 

future sales of cancer policies in Missouri, deprived the Anerican Family Life 

Assurance Company of a property interest without due process of law in 

violation of the fourteenth amendment. Id. at 559-565. 

In its analysis of whether Governor Teasdale had in fact deprived Arrerican 

Family Life Assurance carpany of a tangible property interest without due 

process of law, the Court of Appeals relied upon Paul v. Davis, 424 u.s. 693, 

96 S.Ct. 1155 (1976) and concluded that Anerican Family Life Assurance Company 

had failed "to adduce any credible evidence that Teasdale's press release 

deprived it of any tangible property interest without due process of law". 733 

F.2d at 565. American Family Life had alleged that after the Governor's press 

release that their sales dropped and cancellations increased. Id. at 565. The 

Eighth Circuit Court of Appeals ooncluded that American Family had "CXDpletely 

failed to desronstrate that these losses were traceable to the objectionable 

press release". Id. at 565. The Court of Appeals further concluded, "Nor was 

American even able to show that the public generally Wlderstood the press 

release as a final detennination that American was 'guilty' of wrongdoing and 

therefore 'prohibited' fran selling cancer policies in the state". Id. at 565. 

The Court ~nt on to state that "HCMeVer, even if American were stiqnatized by 
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the press release, this alone does not constitute s: '_ ::. =-~~......,_:· or 1 ;_bP'~"+!' 

deprivation as to trigger federal due process protections". Id. at 565. 

The Court relied upon the 11change in legal status" test set forth in Paul 

v. Davis and stated "the offending state action - in this case the press 

release -- must deprive the stigmatized party of a right to a benefit 

p:r:eviously held under state law. 733 F.2d. at 565. 

The Court noted that a cease and desist order issued by the Director of 

the Insurance Division did deprive Anerican of its right to sell cancer 

policies, ~, that order was in accordance with the Missouri statutes and 

carplied with due process requirements which is aside fran the issues and 

allegations raised because of the Governor's press release. 733 F.2d at 565. 

The u.s. Suprene Court in Securities and EY.change Carmission v. O'Brien, 

467 u.s. 733, 104 s.ct. 2720 (1984) was faced with a situation in which the 

target of an S.E.C. investigation alleged that he was entitled to notice when 

the S.E.C. issued subpoenas to third parties. 467 u.s. at 735-40, 104 S.Ct. at 

2722-23. T.he Supreme COUrt reviewed the broad authority granted to the S.E.C. 

by congxess to conduct investigations and noted that the subpoenas issued by 

the S.E.C. are not self enforcing in that the S.E.C. is authorized to seek 

enforcenent and curpel carpliance with the subpoenas in federal court. 467 

u.s. 740, 104 s.ct. 2724-25. 

The Court noted that there was no obligation contained in the statutes 

governing the S.E.C. 's investigative power requiring the S.E.C. to notify the 

"target" of an investigation when a subpoena was issued to a third party. 467 

u.s. at 741, 104 s.Ct. at 2725. The Court in O'Brien, relying upon Hannah v. 

Iarche, 363 u.s. 420, 80 s.ct. 1502 (1960), stated that the opinion of the 

Court in Hannah, 

leaves no doubt that neither the due process clause of 
the fifth aaeodiJeDt nor the confrontation clause of 
the sixth anendnent is offended when a federal 
administrative agency, without notifying a person 
under investigation, uses its subpoena power to gather 
evidence adverse to him. The due process clause is 
not inplicated under such circumstances because an 
administrative investigation adjudicates no legal 
rights". 

467 u.s. at 742, 104 s.ct. at 2725. 
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by the S.E.C. has no fifth amendnent right to challenge enforceirent of a 

subpoena directed at a third party, he clearly can assert no derivative right 

to notice when the cxmnission issues such a subpoena". 467 u.s. at 742-3, 

104 S.Ct. at 2725. 

In reviewing the investigative power of the S.E.C., the COUrt in O'Brien 

noted that the S.E.C. was empowered to conduct investigations which it deened 

necessary to make a detemination whether a person had violated or is about 

to violate any provisions of the chapter or any of the roles and regulations 

under the chapter. The Court in O'Brien further noted that the S.E.C. has 

the authority to "demand to see any papers 'the carmission deems relevant or 

material to the inquiry'". 267 u.s. at 744, 104 s.ct. at 2726. 

The Court concluded in O'Brien that congress intended to "vest the 

S.E.C. with considerable discretion in detennining when and how to 

investigate possible violations of the statutes administered bf the 

camd.ssion". 467 u.s. at 745, 104 S.Ct. at 2726. The Court in O'Brien also 

stated "we discem no evidence that cong~ss wished or expected that the 

carmission would adopt any particular procedures for notifying 'targets • of 

investigations when it sought infotmation fran third parties". 467 u.s. at 

745, 104 S.Ct. at 2726. 

The Iowa legislature has empowered the Citizens' Aide/Qrbudsman' s office 

broad authority in conducting investigations within the scope of 601G. Like 

the authority the United States Congress vested in the S.E.C., the Iowa 

legislature intend to vest broad authority and power to investigate with the 

Citizens • Aide/Qrbudsman' s office. 

The Court in O'Brien, noted that: 

The inp>sition of a notice requirement on the S.E.c. would 
substantially increase tbe ability of persons who have sarething 
to hide to iirpede legitimate investigations by the carmission. 
A target given notice of every subpoena issued to third parties 
would be able to disoourage the recipients fran amplying, and 
then further delay disclosure of damage and infoJ:mation bf seeking 
intervention in all enforcement actions brought by the cx::mni.ssion. 
More serioosly, the understanding of the progress of an S.E.C. 
i.Jquiry that M)U].d flow fran knowledge of which persons had received 
subpoenas would enable an unscrupulous target to destroy or alter 
docmrents, intimidate witnesses, or transfer securities or funds so 
that they oould not be reached bf the goveJ:nirent. 

467 u.s. at 750, 104 S.Ct. at 2729. 
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Carq?any, 504 F .SUpp. 241 (N.D. Ill. 1980) , the Federal District Court was faced 

with a situation in which Sears alleged that the E.E.o.c. leaked a copy of its 

decision to private interest groups and engaged in a media harassment campaign 

against Sears. 504 F.SUpp. at 268. 

Sears alleged that it had a 11 substantial property interest in its good 

nane". Id. at 268. 'l'he Federal District Court, however, noted that the u.s. 

SUprene Court in Paul v. Davis, 424 u.s. 693, 96 s.et. 1155 (1976) rejected 

"the notion that every defamation by a governmental body triggers the pro­

tections of the due process clause. The Court in E.E.o.c. v. sears quoted the 

SUprene Court in Paul v. Davis wherein the SUpreme Court stated: 

While we have in a number of our prior cases pointed 
out the frequently drastic effect of the "stigma" 
which may result fran defamation by the govenment in 
a variety of context, this line of cases does not 
establish the proposition that reputation alone, apart 
fran sare mre tangible interest such as enployment, is 
either "liberty" or "property" by itself sufficient to 
invoke the procedural protection of the due process clause. 

504 F.SUpp at 268. 

The Federal District Court concluded that "any injury to reputation or 

good will resulting fran the leak fails to reach constitutional proportions11
• 

504 F.Su:w. at 268. 'lhe Court in Sears stated "in order to establish a liberty 

or property intemst sufficient to inplicate fourteenth anendnent safeguards, 

the individuallDilSt not only be stigmatized, but stigmatized in connection with 

the denial of a right or status previously recognized under state law". 504 

F.SUpp. at 269. 

The Court concluded in~ that "Sears has only shown sane unfortunate 

publicity generated by a purely investigato:cy agency ••• it has not cited any 

'plus• factor or tangible ham that directly resulted fran the publicity". 504 

F.Supp. at 269. Although the Court in E.E.o.c. v. Sears notes that Sears did 

allege scma general loss of good will, the Court concluded that ••This is highly 

speculative and certainly does not constitute the sort of 'tangible interest• 

averted to in Paul v. Davis. 504 F.Supp. at 269. 

The Court in Sears analyzed the enforceDEnt scheDe in which the E.E.o.c. 

operated. ihe Court noted that the conmission has the authority to investigate 

charges of discrimination and also to prarote voluntary canpliance with the 
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requirements of Title VII. In a~: :::.:.r..r. :he ~~.0.::::. ha~ ·aut!"..:,ritl ::o 

institute civil actions against employers or unions named in a discr~tion 

c:harge. 504 F.Supp. at 254. 

The Court noted that the E.E.o.c. cc:mni.ssion's proceedings are "nonbinding 

and nonadjudicative". 504 F .supp. at 254. The Court further noted that "the 

cxmnission's responsibilities are 'only investigative'". 504 F.Supp. at 254. 

Additionally, the Court added that "no detel:minent consequences flow fran 

E.E.o.c. investigation". 504 F .SUpp. at 254. 

The Citizens' Aide/Onbudsma.n's office, like the E.E.o.c., is not able to 

exercise any binding mandates over an subject of their investigations, nor does 

the Citizens • Aide/Otb.ldsran adjudicate the rights of any subject of their 

investigations. ~entire process involved in the Citizens' 1dde/Otbudsman 
, 

office in perfomdng their statutory duties is nonadjudicative. The Citizens' 

Ai.de/Orbudsman • s office does not initiate criminal prosecutions, but 

investigates and reports to the Governor, legislature or legislative 

ocmnittees. Iowa Code §601G. The Citizens' Ai.de/Ortnldsman's office does not 

cause detenni.nent consequences as a result of its investigation. 'lb pennit 

Sheriff Rolfes or anyone being investigated by the Citizens' 1dde/Onbudsman' s 

office the right to confront and cross-examine witnesses providing testinony or 

evidence to the Citizens' Aide/Onbudsman serves no puipOse other than to thwart 

the legitinate goal of the Citizens• Aide/Onbudsman's office to gather facts. 

SUch a finding by this court would have a chilling effect on the willingness of 

the citizens to bring forth their grievances against governmental agencies and 

officials to the Citizens' Aide/arbudsman. 

Sheriff Rolfes is asking this Court to find Chapter 601G unconstitutional 

as it pennits the Citizens' Aide/Onbudsman's office to conduct an investigation 

without allowing the subject of the investigation to confront and cross-examine 

the individuals providing infocnation to the Citizens' 1dde/Onbudsman. The 

Iowa SUpreme Court in stanley v. Southwestem Ccmnunity College M&ged Area 

(Merged Area XIV), 184 N.W.2d 29 (Iowa 1971) held that "~Egularly-enacted 

statutes are presurred to be constitutional, and courts exercise the power to 

declare such legiel.Cltion unwnatitutional with qreAt caution, It ia only when 

such conclusion is unavoidable that we do so." 184 N.W.2d at 32 citing Goreham 

v. Des M:>ines Met Area Solid t-7aste 1\gency, 179 N.W.2d 449, 455 (Iowa 1970). 
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In Stanley v. Southwestem Ccmm.mity Colleye Me~gea ~~a, residen"Cs, 

voters and taxpayers of the Southwestem Camumi ty College Merged Area 

challenged the validity of an election for the issuance of bonds to construct 

and equip buildings for the Southwestem Camumity College. 184 N. w. 2d at 32. 

In addition to the presurrption that statutes are constitutional, the Iowa 

Courts have dealt with the natter of interpreting our statutes. In Hedges v. 

Iowa Depart:nent of Job Setvice, 368 N.W.2d 866 (Iowa ct. App. 1985), the Iowa 

Court of Appeals stated, "In interpreting statutes, our ultimate goal is to 

ascertain and give effect to the intention of the legislature." 368 N. w. 2d at 

866 citing Kohrt v. Yetter, 344 N.W.2d 345, 246 (Iowa 1984). In Hedges, the 

Court further stated, "Therefore, unless the legislature othel:wise defines 

them, we nust ascribe to statutory terms their ordinary neaning.•• 368 N.W.2d 

at 866 citing State v. Jackson, 305 N.W.2d 420, 422 (Iowa 1981). 

In Board of Supervisors of Linn County v. Depart:nent of Revenue, 263 N.W.2d 

227 (Iowa 1978) , the Iowa Supreme Court, when faced with the allegation that a 

newly emended statutory procedure for inpl~nting inter county tax equalization 

violated due process clause held: 

The legislature may devise any procedure desired provided it 
is not clearly repugnant to constitutional provision; wisdan 
or desirability of the design selected are of no concem to 
the courts. 

263 N.W.2d at 235. 

The Court further held that "statutes are presmned constitutional and the 

individual challenging the constitutionality of the statute nust negate every 

reasonable basis on which the statute can be sustained". 263 N.W.2d at 235. 

The Iowa Supreme Cmtrt also stated that "Courts will not interfere when 

constitutionality is only doubtful or debatable". 263 N.W.2d at 235 citing 

Graham v. ~rthington, 259 Iowa 845, 85G-851, 146 N.W.2d 626, 63o-631 (1966). 

Clearly the constitutionality of Chapter 601G is to .be presuned and 

Sheriff Rolfes "nust negate every reasonable basis on which the statute can be 

sustained". 

WHEREFORE, the Plaintiff, Citizens' Aide.Otbudsman, prays that this court 

order the Defendant, .Sheriff Robert Rolfes, to canply with the subpoena served 

on him on June 9, 1988; deny the Defendant's ItDtion for a protective order; find 
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that Iowa Code S 601G is constitutional and not violative ot the due precess 

clause of the fourteenth anendment and not violative of the leMa Constitution; 

find that the nature of the proceeding before the Citizens' Aide/anbudsman is 

"other agency action" and not a contested case proceeding requiring the 

application of Chapter 17A.10-.17 &.19; find that the function of the Citizens' 

Ai.de/Onbudsman is investigatory and not adjudicative in nature and, therefore, a 

person or agency being investigated by the Citizens' Aide/Onbudsnan is not 

entitled to the disclosure of the identities of the person providing infomation 

to the agency and that the person or agency is not entitled to confront and 

cross-examine those individuals providing information to the Citizens' 

Ai.de/Onbudsman. 

COpy mailed to: 

Raymond Rosenberg 
Attorney at Law 
1010 Insurance Exchange Buildinq 
Des Mlines, Iowa 50309 

Sul::mi tted by, 
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IN THE IOWA DISTRICT COURT FOR POLK COUNT3: ~ '· .~·1 •:J 
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~~~---~~--~--~---~------~----~~---------~~-~--------~~--~-------
CITIZENS' AIDE/OMBUDSMAN, 

Plaintiff, 

vs. 

SHERIFF ROBERT ROLFES, 

Defendant. 

EQUITY NO. CE 030-17391 

FINDINGS OF FACT, 
CONCLUSIONS OF LAW AND 

JUDGMENT 

.. 

This cause of action came on for hearing before this court 

as an equity case wherein the Plaintiff, Citizens' 

Aide/Ombudsman, was represented by Michael K. Elliott and the 

Defendant, Sheriff Robert Rolfes, was represented by Raymond 

Rosenberg. The court having heard the testimony of the witnesses 

for the parties, examined the exhibits and reviewed the briefs 

presented to the court by counsel, hereby makes the following 

Findings of Fact herein. 

FINDINGS OF FACT 

1. The Defendant, Robert Rolfes, has been Sheriff of 

Osceola County since January 1, 1972. 

2. On June 7, 1988, Sheriff Rolfes won a contested primary 

election against Neil Rice for the Republican nomination for 

Sheriff of Osceola County. 

3. The Plaintiff, Citizens• Aide/Ombudsman is an agency of , 
the State of Iowa created unde~ Iowa Code Chapter 601G. 

4. On June 9, 1988, without any prior notice, three 

individuals from the Ombudsman's Office, Michael Ferjak, James 

Peterson, and susan voss, arrived in Sibley, Iowa, at the 

Sheriff's Office with a letter dated June 7. This letter served 

as the Ombudsman's notice of intent to investigate certain 

complaints as required by Iowa Code Section 601G.l3. 

5. This letter was given to Sheriff Rolfes along with 

numerous subpoenas commanding the Sheriff's appearance with 

voluminous information which was detailed in the subpoenas. 
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6. The letter also indicated that the complaints being 

investigated by the Ombudsman included "among other things 

misuse of government property and violation of the Iowa gift 

law". These matters of inquiry involve potential criminal 

conduct under the Iowa Criminal Code. 

7. Sheriff Rolfes, at first, cooperated with the 

Ombudsman's team of investigators, but after consulting with 

local attorneys, he decided not to cooperate further until he 

was made aware of the specifics of the complaint against him. 

Sheriff Rolfes scheduled a meeting with the Ombudsman for June 

22 in Des Moines. 

e. On June 9, the Ombudsman's team commenced interviewing 

people in the osceola County Courthouse in such a fashion that 

the investigation quickly became a public matter. By June 11, 

stories began to appear in local newspapers detailing the nature 

and subject of the Ombudsman's investigation. 

9. On June 13, several individuals, all employees of 

Sheriff Rolfes, were granted "whistle blower" protection by the 

Ombudsman. 

10. On June 15, the Ombudsman wrote another letter to 

Sheriff Rolfes with a substantially expanded 1 is t of areas of 

inquiry, including: 

"use of county property and personnel, conduct 
.relating to personal business ventures while holding 
the office of County Sheriff, receipt of money while 
holding office as County Sheriff, treatment of persons 
incarcerated in the Osceola County Jail, meals served 
in the osceola County Jail, use of monitoring and 
surveillance equipment, use of public property for 
personal use, processing of citations, trajning 
requirements for law enforcement officers." 

Again, many of these matters concern potential criminal conduct. 

11. In letters dated June 17 and June 21, Sheriff Rolfes' 

addressed the Ombudsman with complaints and objections to the 

practices and procedures employed by the Ombudsman's Office in 

conducting their investigative proceedings. In these letters, 

the Ombudsman's staff was informed that Sheriff Rolfes did not 
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intend to comply with their subpoena until some procedural 

protections were afforded. 

12. In a letter dated June 30, 1988, the Ombudsman 

responded to Sheriff Rolfes' objections and argued that the Iowa 

Administrative Procedure Act, Iowa Code Chapter 17A, does not 

apply to them as they are a department of the general assembly, 

and further that their office was conducting itself pursuant to 

the broad authority granted it in Chapter 601G. 

13. Throughout this time, detailed news accounts continued 

to appear in the media. 

14. On June 18, Neil Rice, Sheriff Rolfes• opponent in the 

primary election, in the midst of the public controversy created 

by the Ombudsman's investigation, declared his candidacy as an 

independent. The general election was to be held November 

a. 
15. In a letter dated July 19, the Ombudsman's office 

informed Sheriff Rolfes' attorney of its intention to seek 

enforcement of its subpoena delivered by mail to Sheriff Rolfes 

and by hand delivery to his attorney, Raymond Rosenberg. This 

subpoena commanded Sheriff Rolfes' appearance August 15 in Des 

Moines. This subpoena is the subject of the Petition to Compel 

Obedience. 

16. In a letter dated August 10, attorney Raymond Rosenberg 

again informed the Ombudsman of the objections to the practices 

and procedures his office employed with respect to their 

investigation of Sheriff Rolfes. Again, the Ombudsman was 

informed that Sheriff Rolfes would not comply with the 

Ombudsman's subpoena unless the safeguards of Chapter 17A 

contested case procedures or due process were provided. 

17. On August 22, 1988, the Ombudsman filed a Petition to 

Compel Obedience to a Subpoena. Defendant Robert Rolfes answered 

the petition on September 14, asserted affirmative defenses and 

simultaneously filed a motion for protective order combined with 
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a memorandum in support, asserting essentially the same arguments 

that he has been asserting since June, 1988. 

18. Sheriff Rolfes may'have already been damaged by the 

Ombudsman's activity in that his margin of victory in the 

November, 1988, election was one-half that of his 1984 election 

margin. In 1988, he won by a 2 to 1 margin, while in 1984, the 

margin was 4 to 1. 

19. The Ombudsman's activities have disrupted the 

operations of the osceola County Sheriff's Department. 

20. Sheriff Rolfes has lost some of the public trust and 

confidence that is necessary for the performance of his duties. 

Sheriff Rolfes• honesty, good name, reputation, and ethics have 

been questioned and damaged. 

21. Should a critical report be issued by the Ombudsman, 

involving matters suggestive of criminal activity, Sheriff 

Rolfes• employability either as Sheriff or in some other capacity 

would be substantially damaged and impaired. It is apparent from 

the record that a critical report is imminent. 

22. The Ombudsman's off ice was created in a 19 7 3 Act of 

the General Assembly and has been granted broad powers under 

Iowa Code Chapter 601G to investigate agency activity either on 

complaint or its own initiative. After major investigations 

such as this, the Ombudsman either issues "Critical" or "Special" 

Rep o r t s t h a t de t e r m i n e :-:d f s put e d fa c t s r e 1 evan t to spec i f i c 

situations. 

23. Most of the exercises of the Ombudsman's statutory 

authority under Chapter 601G are discretionary. The Ombudsman 

may, but is not required, to maintain secrecy in respect to 

matters under investigat]on, witnesses, complainants. Iowa Code 

Section 601G.8. The Ombudsman may, but need not, conduct private 

hearings. Iowa Code section 601G.8. The Ombudsman may, but need 

not, investigate any agency action and prescribe the methods by 

which complaints are to be acted upon. Iowa Code section 601G.9. 
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The Ombudsman may, but need not, decline to investigate a 

complaint if he finds substantiating facts supporting one of the 

enumerated grounds for declining. Iowa Code Section 601G.l2. 

Finally, the Ombudsman may, but need not, publish and make 

available to the news media or others who may be concerned his 

conclusions and recommendations based upon his investigations. 

Iowa Code Section 601G.l7. 

24. While exercising all this discretion, no member of the 

Ombudsman's staff or the Ombudsman himself may be compelled to 

testify with respect to any matter involving the exercise of 

their official duties. Iowa Code Section 601G.20. However, in 

this proceeding, the Ombudsman did choose to testify on his own 

free will. 

25. The party being investigated does have the opportunity 

to respond to the Ombudsman's report containing determination of 

disputed facts and conclusions based thereon prior to its 

issuance, however, he does not have the opportunity to take part 

in the proceedings which give rise to its issuance. Sheriff 

Rolfes has been denied the opportunity to present evidence, 

subpoena witnesses or engage in cross-examination of witnesses. 

26. The Ombudsman testified that it is his belief that his 

office can issue a critical report that concludes that criminal 

conduct has occurred without a contested case hearing pursuant 

to Chapter 17A. The Ombudsman further testified that the 

accused in his proceedings has no right to confront witnesses, 

no right to cross examination and no right to offer evidence in 

his support. The Ombudsman's view is that the right to respond 

to the critical report is sufficient protection. 

CONCLUSIONS OF LAW 

1. Chapter 601G provides the Ombudsman with wide, but not 

absolute discretion in the matters referred to in finding of 

fact 23. Discretionary administrative action should not be 
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supported by courts when it is apparent from the record that 

there has been an abuse of the agency's wide discretion or when 

the agency action is unreasonable. Iowa-Illinois Gas and 

Electric v. Iowa State Commerce Commission, 412 N.W.2d 600, 604 

(Iowa 1987); Frank v. Iowa Department of Transportation, 386 

N.W.2d 86, 87 (Iowa 1986). There is substantial evidence in the 

record that the Ombudsman's office is abusing his discretion and 

acting unreasonably in investigating the criminal matters 

complained of. The Citizens' Aide/Ombudsman agency is not a 

grand jury nor was it created to duplicate the functions of a 

grand jury. All of the Ombudsman's discretionary authority 

d i eta tes against pursuing the matters here complained of. Iowa 

Code Section 601G.l2(1) indicates that the Ombudsman should defer 

to the more appropriate investigatory bodies with respect to the 

matters concerning potential criminal conduct. While he is not 

prohibited from pursuing these matters, the sound exercise of 

his discretion militates against it. Iowa Code Section 601G.l2. 

2. The Ombudsman's Office is an agency as defined in Iowa 

Code Section 17A.2(1). 

Iowa Code Section 17A.2(1) defines "agency" as: 

each board, commission, d.epartment, officer or other 
administrative office or ·unit of the state. "Agency" 
does not mean the general assembly, the judicial 
department or any of its components, the office of 
consumer advocate, the governor or a political 
subdivision of the state or its offices and units. 

The Ombudsman's office falls within the plain language of the 

first sentence of this section defining it as an agency. 

Further, the Ombudsman is not excluded from the definition of 

agency by the second sentence. 

Additionally, the Ombudsman has admittedly made agency 

rules pursuant to Chapter 17A. ~: Iowa Administrative Code, 

Chapter 210. Only agencies, as defined in Code Section 17A.2(1) 

are required to make such rules. Iowa Code Section 17A.3. The 

Ombudsman, in making those rules, recognized in numerous places 
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the applicability of Chapter 17A to its rule-making functions. 

Iowa Administrative Code, Chapter 210-3.1, 4.2, 4.4, 4.5. 

Finally, the rules of construction found within Iowa Code 

Section 17A.23 establish that if sub-units of the general 

assembly were also intended to be exempted from the definition 

of agency, the legislature must have expressly provided for 

their exemption. Iowa Code Section 17A.23 provides in part: 

"This Chapter shall also be construed to apply to all agencies 

not expressly exempted by this chapter or by another statute 

specifically referring to this chapter by name ••• " (Emphasis 

supplied). The Ombudsman's office is not expressly exempted in 

Chapter 17A nor is it expressly exempted in Chapter 601G. This 

position is consistent with the authoritative article written by 

one of the drafters of Chapter 17A. Bonfield, The Iowa 

Administrative Procedure Act: Background, Construction, 

Applicability, Public Access to Agency Law, the Rulemaking 

Process, 60 Iowa L. Rev. 731, 765-66. (1975). Under the 

overwhelming weight of authorities, the Ombudsman's office is an 

"agency• within the definition of Iowa Code Section 17A.2(1). 

3. The Ombudsman's investigation of Sheriff Rolfes 

constitutes a "contested case" as defined in Iowa Code Section 

17A.2 (2). •contested case" is defined in Iowa Code Section 

17A.2(2) as: 

a proceeding including but not restricted to 
ratemakinq, price fixing, and licensing in which the 
legal rights, duties or privileges of a party are 
required by Constitution or statute to be determined 
by an agency after an opportunity for an evidentiary 
hearing. 

There are several elements to the contested case definition, but 

generally: 

•procedural due process demands that whenever a state 
agency determines the legal rights, privileges, or 
duties of a specific party based upon the party's 
~articular facts and circumstances, the state agency 
ts bound to provide an opportunity for an evidentiary 
hearing. Stated differently, a state must usually 
provide an individual with an opportunity for a 
hearing of some sort when it takes action of particular 
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appltcabtlity, defining a person's rights, on the 
basis of adjudicative facts." 

Bonfield, The Definition of Formal Aqency Adjudication Under the 

Iowa Administrative Procedure Act, 63 Iowa L.Rev. 285, 323 

(1977). 

a. The Ombudsman is conducting a "proceeding" as that term 

is used in Iowa Code Section 17A.2(2). A proceeding is an 

"agency course of action - an agency procedure." 

Bonfield, The Definition of Formal Agencv Adjudication Under the 

Iowa Administrative Procedure Act, 63 Iowa L.Rev. 285, 291 

(1977). The Ombudsman has been enqaged in a course of action 

pursuant to his own administrative rules. The Ombudsman has 

commenced performing what he perceives to be his ag~ncy function: 

to investigate complaints, reach conclusions, and publish 

reports. This definition is also consistent with the rules of 

construction in Iowa Code Section 17A.23 and the statement of 

purposes in Section 17A.l(2). 

b. Another element of the "contested case" definition is 

that the legal rights, duties, or privileges of a party are 

"determined". "Determined" means that "the issues in question 

come to an end or are authoritatively ••• settled or decided." 

Bonfield, 63 Iowa L.Rev. at 291. Stated another way, the 

question is whether the Ombudsman is "formally deciding legal 

issues in an authoritative way ••• that definitively establishes 

the [Ombudsman • s J position." !E.· In the reports entered as 

Exhibits, the Ombudsman is making determinations. In Report 

86-1, the Ombudsman found and determined that the inmate 

"uprising appears to have been loosely organized by a small 

group of inmates who have prior assaultive criminal histories", 

and that there does not appear to be a specific basis for the 

uprising. [Exhibit R, PP• S-6.] The Ombudsman determined that 

the use of force by the teacher against her pupil was 

inappropriate, that the school superintendent failed to 

adequately advise the board, and that the board failed in not 
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being more inquis(tive of the superintendent. [Exhibit T, pp. 

24-5.1 In Critical Report 84-3, the Ombudsman determined that 

"the Superintendent ••• has used his discretionary authority in an 

arbitrary and unreasonable manner." [Exhibit u, p. 7]. The 

Ombudsman need not have the capacity to do anything in regard to 

Sheriff Rolfes' employment in order to be making a 

"determination" for purposes of the contested case definition. 

The Ombudsman's reports constitute statements of his office's 

official position; it is their "determination" of the legal 

rights, duties and privileges of Sheriff Rolfes under specific 

circumstances. Construing Chapter 17A to effectuate its purposes 

(Iowa Code Section 17A.23), the Ombudsman is making 

determinations for purposes of the contested case definition. 

c. Another element of the "contested case" definition is 

that the party must have "legal rights, duties or privileges" 

placed in controversy or affected by the agency activity. 

Sheriff Rolfes' legal interest in his freedom to take advantage 

of what employment opportunities he so desires. That includes 

further employment as Osceola County Sheriff or in some other 

capacity. Sheriff Rolfes does have a "right to be free to move 

about and live and practice [his] profession without the burden 

of an unjustified label of infamy." Anderson v. Low Rent 

Housing Commission, 304 N.W.2d 239, 224 (Iowa 1981). This 

"label of infamy" arises from accusations of "grave consequence" 

such as "dishonesty, immoral or illegal conduct that call into 

question [Sheriff Rolfes] honesty, reputation or good name." 

Anderson, 304 N.W.2d at 244-5. The disclosed areas of inquiry 

involve potential criminal conduct and dishonesty on the part of 

Sheriff Rolfes. [ Ex h i b i t J • ] Be c a use of the n a t u r e of these 

charges, Sheriff Rolfes' procedural due process rights attach. 

Anderson, 304 N.W.2d at 243. See also: Wisconsin v. 

Constantineau, 400 U.S. 433, 437, 91 S.Ct. 507, 510 (1971); 

Board of Regents v. Roth, 408 u.s. 564, 573, 92 s.ct. 2701, 2707 
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(1976). It is true that Sheriff Rolfes has no "right" to be 

employed as osceola county Sheriff, but he does have a right to 

due process in certain situations relating to that employment. 

The Iowa Supreme Court in Anderson v. Low Rent Housing 

Commission, 304 N.W.2d 239, 243 (Iowa 1981) held as follows with 

respect to the protections afforded by the Fourteenth Amendment's 

Due Process Clause to am employee of the State: 

As applied to public employment, due process does 
not afford a right to public employment, but it does 
afford certain constitutional rights in relation to 
such employment. See McDowell v. Texas, 465 F.2d 
1342, 1345-46 (5th Cir. 1971), cert. den1ed, 410 u.s. 
943, 93 s.ct. 1371, 35 L.Ed.2d 610 (1973). Among 
these rights is the right to procedural due process 
when charges are brought against an employee which 
might seriously damage standing and association in the 
community or impose a stigma or other disability that 
forecloses the freedom of the employee to take 
advantage of other employment opportunities. 

d. The next element of the contested case definition is 

that the agency determination of rights, duties or privileges in 

question must be required to be determined only after an 

opportunity for an evidentiary hearing. "Required" as used here 

simply means •bound as a matter of law". Bonfield, 63 Iowa 

L.Rev. at 300. The hearing may either be required by statute or 

constitutional due process. Iowa Code Sect ion 1 7A. 2 ( 2) • This 

matter does not involve ratemaking, price fixing or licensing. 

Chapter 601G does not required that an evidentiary hearing be 

held prior to the issuance of the Ombudsman's report, however, 

such hearings seem to be provided for if the Ombudsman sees fit. 

Iowa Code sections 601G.8; 601G.9(2). Therefore, there is no 

statutory requirement that the Ombudsman provide an opportunity 

for an evidentiary hearing prior to reaching his conclusions and 

issuing his report. Therefore, She r i f f Ro 1 f e s ' r i g h t to 

contested case procedures turns on the mandates of the 

Constitution's Due Process Clause. 

The Constitution does require notice and opportunity to be 

held prior to the Ombudsman's conclusions because the nature of 
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the matters under inquiry gives rise to procedural due process 

rights. "The fundamental requisite of due process of law is the 

opportunity to be heard." Goldberg v. Kellv, 397 u.s. 254, 267, 

90 s.ct. 1011, 1020 (1970). Stated another way, whenever a 

procedural due process right attaches notice and opportunity to 

be heard are required. This right to procedural due process 

attached at the point when the charges were made by the Ombudsman 

against Sheriff Rolfes. Anderson, 304 N.W.2d at 243. 

e. The final question for the contested case definition is 

whether the hearing that is required is an "evidentiary hearing". 

The Iowa Supreme court has defined "evidentiary hearing" as "an 

oral proceeding whose purpose is to determine disputed facts of 

particular applicability known as adjudicative facts--the who, 

what, when, where, and why of particular individuals in specified 

circumstances." Polk County v. Iowa State Appeal Board, 330 

N.W.2d 267, 277 (Iowa 1983). Clearly, the Ombudsman's 

investigation and report is going to determine adjudicative 

facts as the Ombudsman has done in past reports. [Exhibits 

R-W]. He admitted this at the hearing. However, the Ombudsman 

is under the impress ion that he need not have ~ hearing, let 

alone an evidentiary hearing, prior to making such adjudicative 

findings. 

case as: 

The Ombudsman is simply mistaken in Sheriff Rolfes' 

procedural due process demands that whenever 
a state agency determines the legal rights, 
privileges, or duties or a specific party 
based upon that party's particular facts and 
circumstances, the state agency is bound to 
provide an opportunity for an evidentiary 
hearing. 

Bonfield, The Definition of Formal Agency Adjudication Under the 

Iowa Administrative Procedure Act, 63 Iowa L.Rev. 285, 323 

(1977). The Ombudsman's report wi 11 turn on quest ions of 

disputed facts. As the u.s. Supreme Court has stated: 

"(i]n almost every setting where important 
decisions turn on questions of fact, due 
process requires an opportunity to confront 
and cross-examine adverse witnesses." 
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Goldberg v. Kelly, 397 u.s. 254, 269, 90 s.ct. 1011, 1021 

(1970). Additionally, the "decisionmaker•s conclusion ••• must 

rest solely on the legal rules and evidence adduced at the 

hearing." Goldberg, 397 u.s. at 271, 90 s.ct. at 1022. He has 

a right to counsel's presence and assistance. ~· He should be 

allowed to present his own evidence. Goldberq, 397 u.s. at 268, 

90 s.ct. at 1020. All of these safeguards are provided for in 

the contested case provisions of Chapter 17A. 

4. Chapter 401G does not expressly provide that it shall 

take precedence over Chapter 17A as to the contested case 

provisions, therefore the Ombudsman is bound by Chapter 17A in 

all of his "investigations" which fall within the "contested 

case" definition. 

Iowa Code Section 17A.23 states as follows: 

Except as expressly provided otherwise by this 
chapter or by another statute referring to this 
chapter by name, the rtqhts created and the 
re uirements 1m osed b thts cha ter shall be tn 
add 1 t 1 on to t ose created or tm osed bv ever ot er 
statute now tn ex1stence or erea ter enacte • I any 
other statute now 1n existence or hereafter enacted 
diminishes any right conferred upon a person by this 
agency by this chapter, this chapter shall take 
precedence unless the other statute expressly provides 
that lt shall take erecedence over all or some 
specifted portton of thts named chapter. 

The Iowa administrative procedure act shall be 
construed broadly to effectuate its purposes. This 
chapter shall also be construed to apply to all 
agencies not expressly exempted by this chapter or by 
another statute specifically referring to this chapter 
by name: and except as to proceedings in process on 
July 1, 1975, this chapter shall be construed to apply 
to all covered agency proceedings and all agency 
action not expressly exempted by this chapter or by 
another statute specifically referring to this chapter 
by name. (Emphasis supplied). 

5. Bee a use Chapter 17 A applies and the Ombudsman is not 

complying and does not intend to comply with the contested case 

provisions of Chapter 17A, Sheriff Rolfes' protective order 

should be granted and the Ombudsman's Petition to Compel 

Obedience denied for no individual should be compelled to 

partake in an unlawful proceeding. Constitutional due process 

mandates that the Ombudsman provide some sort of hearing prior to 
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his determination, even if he is not required to comply with the 

contested case provisions of Chapter 17A. 

6. Even if the Ombudsman is correct and the contested case 

provisions of Chapter 17A are inapplicable to this particular 

action involving Sheriff Rolfes, this court finds that Sheriff 

Rolfes is nevertheless entitled to Constitutional Due Process 

via the Fourteenth Amendment to the United States Constitution. 

His due process rights attached at the point when the 

stigmatizing charges were made against him. Anderson v. Low 

Rent Housing Commission, 304 N.W.2d 239, 243 (Iowa 1981). This, 

again, is because the charges involve allegations of dishonesty 

and criminal conduct which have the potential to injure and have 

already injured Sheriff Rolfes' current and future employability. 

Anderson, 304 N.W.2d at 243; Wisconsin v. constantineau, 400 

u.s. 433, 437, 91 s.ct. 507, 510 (1971); Board of Regents v. 

~, 408 u.s. 564, 573, 9~ s.ct. 2701, 2707 (1972); Paul v. 

Davis, 424 U.S. 693, 701, 96 S.Ct. 1155, 1160-61 (1976). 

Additionally, the process that is due is something near that of 

contested cases ~nder Chapter 17A because of the particularized 

fact-finding nature of the Ombudsman's reports. Goldberg v. 

Kelly, 397 u.s. 254, 269-72, 90 s.ct. 1011, 1021-22 (1970). 

7. Chapter 601G does not expressly provide for a due 

process hearing, although it is suggested that this court might 

be able to "read" such a hearing into the act. Section 601G.8 

provides that "[t]he citizens' aide may conduct private 

hearings." Iowa Code Section 601G.9(2) indicates that the 

Ombudsman may "[p]rescribe the methods by which complaints are 

to be made, received, and acted upon; determine the scope and 

manner of investigations to be made." This court is presented 

with essentially three options in this regard: 1. To find that 

these above sect ions provide Sheriff Rolfes with an opportunity 

to a due process hearing prior to the issuance of the Ombudsman 

Report; 2. To find that the Ombudsman Act does not provide for 
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a hearing of any sort and therefore that the act i& 

unconstitutional as applied in this case~ or 3. To find that 

the Ombudsman is acting beyond his statutory authority in the 

investigation of the complaints against Sheriff Rolfes. This 

court finds that regardless of which of the three "options" it 

takes, the Petit ion to compel Obedience to the Subpoena should 

be denied and the Motion for Protective Order granted as the 

Ombudsman is either not providing a due process hearing as 

provided for in the act, is engaging in an unconstitutional 

process, or lacks statutory authority to compel Sheriff Rolfes 

to appear and answer questions on the subject matter of the 

complaint. 

JUDGMENT 

In light of the above findings of fact and conclusions of 

law, the court finds that Defendant's Motion for Protective 

Order should be granted and the Ombudsman's Petition to Compel 

Obedience denied. 

~ fJJ.jg7 

Copies to: 

Michael K. Elliott 
215 East seventh Street 
Des Moines, Iowa 50319 

Raymond Rosenberg ··· 
1010 Insurance Exchange Build~ng 
Des Moines, Iowa 50309 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF IOWA 

WESTERN DIVISION 

-----------~~-----------------------------------------------

ROBERT ROLFES, 
An individual, 

Plaintiff 

vs. 

WILLIAM P. ANGRICK II, 
MICHAEL J. FERJAK, 

CIVIL NO. C89-4049 

SUSAN E. VOSS; FIRST AMENDED COMPLAINT 
JAMES PETERSON; JURY TRIAL DEMANDED 
THE CITIZENS' AIDE/OMBUDSMAN, 
an Agency of the State of Iowa; 
and STATE OF IOWA; 

Defendants 

------------~-----------------------------------------------

JURISDICTION AND VENUE 

1. This action is brought pursuant to 42 u.s.c. 

Sections 1983 and 1988, and the Fourth, Fifth and Fourteenth 

amendments to the Constitution of the United States. 

2. Jurisdiction is founded on 29 u.s.c. Sections 1331, 

1343 (1)-(4) and the aforementioned statutory and 

constitutional provisions. 

3. The amount in controversy exclusive of interest and 

costs exceeds jurisdictional limitations imposed by law, if 

any. 

4. The complaint arose within the Northern District of 

Iowa. Venue is founded on 28 u.s.c. Section 1391(b). 



PARTIES 

s. Plaintiff, Robert Rolfes, is a citizen of the 

United states and a resident of the State of Iowa. He 

resides within the Northern District of Iowa at Sibley, 

Iowa. He sues in his individual capacity and not in the 

public capacity which he holds as Sheriff of Osceola County, 

Iowa. 

6. Defendant, William P. Angrick II, is an individual. 

He is sued in his individual capacity and his professional 

capacity as a state employee. 

7. Defendant, Michael J. Ferj ak, is an individual. 

He is sued in his individual capacity and his professional 

capacity as a state employee. 

a. Defendant, Susan E. Voss, is an individual. She is 

sued in her individual capacity and her professional 

capacity as a state employee. 

9. Defendant, James Peterson, is an individual. He is 

sued in his individual capacity and his professional 

capacity as a state employee. 

10. Defendant, the State of Iowa, is a sovereign State 

within the United States of America, and at all times 

pertinent to this complaint employed William P. Angrick II, 

Michael J. Ferjak, Susan E. Voss, and James Peterson. 

11. At all times pertinent to this complaint, and in 

all of their actions described in this complaint, defendants 
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were acting under color of state law, and in the scope of 

employment for the State of Iowa. 

12. At all times pertinent to this complaint, 

defendants, the State of Iowa and William P. Angrick II, had 

an unconstitutional policy and custom of encouraging and 

carrying out "investigations" of persons holding public 

office without affording those persons basic procedural 

protections required by statute and constitution, and 

thereafter making public, written findings which stigmatized 

and damaged those persons with respect to their employment. 

Further, these defendants implicitly and explicitly 

authorized each of the illegal actions described in this 

complaint. 

13. At all times pertinent to this complaint, each of 

the individually named defendants acted in concert and 

conspired with the other defendants to violate plaintiff's 

civil rights and cause him other damage as set forth below. 

FIRST CLAIM FOR RELIEF 
CIVIL RIGHTS VIOLATION 

14. Prior to June 7, 1988, defendants conspired and 

decided individually and in concert, to initiate and conduct 

an 11 investigation•• directed at the plaintiff's personal 

business affairs and alleged related illegal acts while 

holding the office of Osceola County Sheriff. 

15. The defendants' "investigation" had as its purpose 

from its inception, the production of a public report called 

3 
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a "Critical Report," containing findings of fact and legal 

conclusions which would stigmatize the plaintiff and would 

be released to the public. 

16. At the direction of defendant Angrick, the 

defendants, Michael J. Ferjak, Susan E. Voss, and James 

Peterson, without prior notice to the plaintiff, went to the 

plaintiff's office at the Osceola County Sheriff's 

Department in Sibley, Iowa, on June 9, 1989, and served upon 

him numerous subpoenas commanding his nearly immediate 

appearance with voluminous information which was detailed in 

the subpoenas. At the same time, defendants served upon 

plaintiff a subpoena commanding him to appear to be witness 

against himself as to matters known to defendants to be 

potentially criminal in nature, if proven. 

17. Defendants' methods were purposely calculated to 

cause plaintiff to give a statement and thereby circumvent 

his right against self-incrimination under the Fifth and 

Fourteenth Amendments. 

18. On that same date, and at the direction of the 

defendant Angrick, the defendants, Michael J. Ferjak, Susan 

E. Voss, and James Peterson, commenced interviewing people 

in a public place, the Osceola county Courthouse, in a 

manner which was biased and hostile against the plaintiff; 

which clearly suggested to those interviewed, that the 

plaintiff was guilty of wrongdoing in his capacity as 



Sheriff; and which clearly showed to those interviewed, the 

focus of the investigation. 

19. Defendants made no attempt to keep the focus of 

their 11 investigation" confidential and, in fact, conducted 

their "investigation" in a public manner which was 

calculated to attract media attention. Further, defendants 

did not instruct interviewees to keep the matters under 

inquiry confidential and, to the contrary, solicited and 

encouraged local persons to engage in public criticism of 

the plaintiff and to accuse him of criminal misconduct. 

20. Defendants directly and indirectly leaked 

information to the public and to the news media and allowed 

the "investigation" to attract public attention. As a 

consequence, by June· 11, stories began appearing in local 

newspapers detailing the nature and subject of the 

"investigation" and stigmatizing plaintiff. 

21. On June 10, 1988, defendants also, without 

permission and without a search warrant, searched 

plaintiff's private vehicle and private office to seek 

evidence relating to their "investigation." 

22. In the face of this "investigation," plaintiff 

requested in writing from defendants, that minimal 

procedural due process be afforded to him prior to issuance 

of any report based on the "investigation." Plaintiff also 

protested in writing, defendants' illegal search. 

5 



23. Nonetheless, defendants refused to afford 

plaintiff any procedural due process in connection with the 

n investigation." Specifically, defendants refused to 

provide the following, and thereby violated . plaintiff's 

constitutional rights as follows: 

23.1 Notice in writing of the charges against the 

defendant. 

23.2 The opportunity to present evidence. 

23.3 The identity of his accusers. 

23.4 The opportunity to cross-examine his 

accusers. 

23.5 A full, fair, and impartial hearing. 

24. Defendants during the months of July, 1988, 

through January, 1989, continued to conduct their illegal 

"investigation," continued to leak information about the 

"investigation" to the media both directly and through local 

persons who were on their side of the 11 investigation, •• and 

continued to deny plaintiff his right to fundamental 

constitutional protections in their 11 investigation••. 

25. Further, at all times pertinent to this complaint, 

plaintiff was involved in a contested election for the 

office of Sheriff, and this was known to the defendants. 

2 6. Defendants' proceeding with their investigation 

and ultimate plan to issue a report, injured the plaintiff's 

reputation and good name, and his current and future 

employability as a public official, and, had defendants' 

c.-.or.0!'.·'·.'-'. SK:"'lER. ZrTo. !)~KoT~R .~.: TH0t.!: HTORNevs AT!.J\W SIBLev. IOWA 'it<'sq 
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investigation concluded as planned, was also likely to cost 

him the election in 1988. 

27. During this same period, defendants attempted to 

subpoena plaintiff to testify against himself, and, when 

plaintiff refused to obey the subpoena, initiated court 

action against him in the Iowa District Court for Polk 

County to compel him to testify against himself in violation 

of the Fifth and Fourteenth Amendments to the Constitution. 

28. When plaintiff resisted defendants' court action, 

defendants, in retaliation for plaintiff's exercise of his 

constitutional rights, publicly suggested that the plaintiff 

was trying to obstruct the "investigation11 and hide wrongful 

conduct. 

29. As a consequence of the defendants' court action, 

public court hearings were held, which attracted additional 

media attention and further stigmatized the plaintiff. 

30. In June and July, 1989, the defendants contacted 

the Iowa Attorney General's office and attempted to procure 

a prosecution of the plaintiff for the purpose of punishing 

plaintiff for asserting his constitutional rights. 

31. In the fall of 1988, defendants also initiated 

repeated audits of the Osceola County Sheriff's Department 

through their agent, the State of Iowa Auditor, for the 

purpose of punishing plaintiff for the exercise of his 

constitutional rights and to deter him from further exercise 

of those rights. 

7 
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32. As a result of the defendants' attempt to procure 

a prosecution of the plaintiff, the Iowa Attorney General's 

office assembled a grand jury in Osceola County, Iowa in 

January, 1989. 

33. The grand jury interviewed numerous witnesses and 

reviewed supposed evidence assembled by the defendants over 

the course of six months. However, despite defendants' 

spending many hours of public time and effort in attempting 

to procure evidence against plaintiff pursuant to their 

vindictive "investigation", the grand jury found no probable 

cause to believe that plaintiff had committed a crime, and 

declined to indict the plaintiff. 

34. The grand jury proceedings were also the subject 

of media attention, public speculation, and comment, and 

caused plaintiff. loss of reputation, emotional harm, legal 

expense and other damage. 

3 5. Following the grand jury proceedings, and in 

retaliation for plaintiffs' exercise of his constitutional 

rights, defendants and their agent, the State of Iowa 

Auditor, caused publication and release to the media of a 

report which falsely accused plaintiff of failing to 

maintain a required record (jail log book) ; which falsely 

stated that because he did not keep the jail log book, he 

had no records to verify the number of meals served to 

prisoners; and which falsely implied that plaintiff's wife 

a 



and plaintiff stole money from osceola county by overbilling 

for prisoner meals served by plaintiff's wife. 

36. As a result of the defendants' illegal actions and 

violations of plaintiff's civil liberties, as described in 

this complaint, plaintiff has suffered damages as follows: 

36.1 Deprivation of plaintiff's civil rights. 

36.2 Loss of the public trust and confidence 

necessary for the performance of plaintiff's 

duties as Osceola County Sheriff. 

36.3 Damage to plaintiff's reputation and good · 

name. 

36.4 Impairment of future earning capacity. 

36.5 Emotional distress. 

36.6 Interference in plaintiff's relationships 

with members of his immediate family. 

36.7 Legal expenses and attorney fees. 

37. Plaintiff is entitled to reasonable attorney fees 

for the services of his attorneys in this action, in 

accordance with federal law. 

THEREFORE, .plaintiff respectfully requests judgment 

against the defendants, William P. Angrick II, Michael J. 

Ferjak, Susan E. Voss, James Peterson, the Citizen's 

Aide/Ombudsman, and the State of Iowa, in an amount 

sufficient to fairly and reasonably compensate him for his 

damages, plus interest as provided by law, plus reasonable 

attorney fees as provided in the United States Code. 

C0P.CORAN. SKI''lt:P.. Zrro. OF.Kon:R .~THou: ~TTORNEVSATLAw SISLEY •owA 51249 

9 



SECOND CLAIM FOR RELIEF 
WILLFUL AND WANTON ACTS 

In the alternative to and supplementary to his first 

claim, plaintiff pleads as follows: 

38. Plaintiff re-pleads and re-al leges paragraphs 1 

through 37 of this complaint. 

39. The actions of the individual defendants, William 

P. Angrick II, Michael J. Ferjak, Susan E. Voss, and James 

Peterson, which violated plaintiff's civil rights, were 

intentional, willful, wanton, deliberate, malicious, and in 

bad faith. 

40. Plaintiff is entitled to punitive damages from the 

individual defendants, William P. Angrick II, Michael J. 

Ferjak, Susan E. Voss, and James Peterson, individually. 

41. Plaintiff is entitled to reasonable attorney fees 

on his claim as provided by law. 

THEREFORE, plaintiff respectfully requests judgment 

against the defendants, William P. Angrick II, Michael J. 

Ferjak, Susan E. Voss, James Peterson, Citizen's 

Aide/Ombudsman, and State of Iowa, in an amount sufficient 

to fairly and reasonably compensate him for his damages, 

plus interest as provided by law, plus reasonable attorney 

fees as provided in the United States Code, and for punitive 

damages in an amount sufficient to deter them from engaging 

in like conduct in the future. 

CoRCORA~:. SKIVER. Zrro. D::Ko'!'!:~ .".: T:!'1U: ~TTORNevs ATL.Aw siBLEY. IOWA :12•q 
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COPY TO: 

Carlton G. Salmons 
Austin, Gaudineer, Austin, 
Salmons & Swanson 
900 Des Moines Bldg. 
Des Moines, Iowa 50309 

Michael K. Elliott 
Legal Counsel 
Citizens' Aide/Ombudsman 
Capitol complex 
Des Moines, Iowa 50319 

~ 
DANIEL E. DEKOTER 
CORCORAN, SKIVER, ZITO, 
DEKOTER & THOLE 
315 Ninth Street 
Sibley, Iowa 51249 
(712)754-4601 
ATTORNEYS FOR PLAINTIFF, 
ROBERT ROLFES 
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July 14, 1989 

M E M 0 R A N D U M 

Representative Connors, Chairman, Service Committee 
Richard Johnson, Legal Division Ch i ef 
Legal Experts Regarding Item Veto Authority 

I contacted the National Counci l of State Legis l a tu res and 
the Council of State Gover nments regarding their knowledge o f 
experts i n the field of gubernatorial item veto a uthority. 

The c ontact person at NCSL, Brian Weberg (303 / 523- 7800), 
identified Tony Hutchison of NCSL and Louis Fischer of t he 
Congressional Research Service as the authors o f an article in 
NCSL's State Legislatures magazine o n the item veto authority i n 
the January issue (the article is attached). Louis Fischer in 
turn was contacted and recommended the following two experts i n 
the field: 

Neal Devins, an attorney and professor at William and Mary 
College (804/253-SSO(W), 229-2028(H)) . 

Calvin Bellamy, the President and CEO of Calumet National 
Bank in Hammond, Indiana, an attorney and Michigan Law School 
graduate. 

The Council of State Gover nments' contact person, Bill Voit 
(606/ 231-1830), suggested that we might want to contact the 
American Bar Association or perhaps Alan Rosenthal at Rutgers 
University and will be sending the following information: 

A Louisiana survey of the item veto authority in the fifty 
states. 

An article by James Gosling, Un i versity of Wi sconsin in 
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Madison, in Public Administration Review on the item veto. 
An article by Regina K. Brough, Duke University's Governors 

Center on the item veto. 
Covers from briefs submitted in a recent Wisconsin Supreme 

Court case on the item veto. The case is #87-1750-0A, Wisconsin 
Senate and Assembly vs. Governor Tommy Thompson and James 
Clauser, Secretary Administration, with the appellants' 
attorneys, LaFollette and Sinykin, Suite 300, 222 w. Washington 
Ave., P.O. 2719, Madison, Wise., 53701-2719. State Senator 
contact: Fred Risser, State Senator (608/266-1627). 

An article by Joseph Zimmerman on the item veto in New 
York. 

If the Service Bureau can provide additional assistance in 
this matter, please let me know. 

RJ/463b 



legislating Via Veto 
Conceived as a legitimate tool for restraining state 
spending, the item veto is now regularly used as a 

tool of gubernatorial policymaking, and is often 
used to undermine the intentions of the legislature. 

There shall 
be nota~ 
on cattle. 

By Tony Hutchison 

W isconsin's veto king, Gover­
nor Tommy Thompson, de­
fended his 290 partial vetoes 

in the 1987 budget bill by telling tax-
-- -payer~·rhanhetegislattire was wast­

ing their money. In reality. many of 
Thompson's vetoes don't save much 
money. Instead, they impose the 
philosophy of a governor of one party 
on a legislature controlled by the other 
party. And it's not just laappening in 
Wisconsin. It's happenift& in Califor­
nia, New Jersey and Oklahoma and 
many more of the 40 states that allow 
the item veto. 

Looking at 542 item vetoes exercised 
by Wisconsin governors between 1975 
and 1985, University of Wisconsin 
political scientist James Gosling found 
that they were "used primarily as a 

. Tony Hutchison is a senior staff associate in 
\_,./ NCSL s Fiscal Affairs program. For further infor­

mation see his legislative Budget Procedures in 
the 50 States. published in September 1988 by 
NCSL. 
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tool of policymaking and partisan 
advantage rather than fiscal restraint." 
While the item veto did reduce some 
government costs during the period 
studied, fiscal restraint did not appear 
to be the primary goal of the vetoes, 
Gosling said. He discovered that the 
highest total cuts to the general fund 
budget resulting from item vetoes 
ranged from .006 percent to only 2.5 
percent. 

Legislative and executive branch 
battles over the item veto have been 
under way virtually since its concep­
tion. Although different state constitu­
tional provisions, and different courts 
interpreting those provisions, make 
comparisons around the nation 
difficult, it seems clear that conflicts 
over the item veto are on the rise 
again-especially when legislators 
believe a governor is using it to change 
the meaning of a bill. This is due in 
part to increasing fiscal pressures in 
many states that have made budget-

There shall 
he no tax 
on ¢'a;',tle. 

making more difficult than ever. But 
the real stimulus probably has more to 
do with the ascendancy of legislative 
bodies as state fiscal policymakers. 
Most state legislatures no\\' nave the 
resources to challenge the governor on 
nearly every issue relating to budget 
and taxes. In short, state legislatures 
now have the staff and information to 
carry out fully their constitutional 
roles in the appropriation process. This 
was not the case when the concept of 
the item veto was first introduced into 
state budgeting. 

Authority for the item veto first 
showed up in the provisional constitu­
tion of the Confederate States. When 
the Civil War ended, several states 
wrote or amended their constitutions 
and the provision found its way into 
many of these. The idea continued to 
be a popular one due to a growing dis­
trust of legislative institutions during 
the "Age of Spoils" that followed the 
Civil War. The item veto was seen as 



a way to prevent pork-barrel politics 
and logrolling in state legislatures. The 
belief in its efficacy in curbing legisla-

'--" tive abuses was further cemented into 
our political culture l;>y subsequent 
good government and scientific 
management movements that empha­
sized executive branch competency 
and efficiency and disdained legislative 
branch politicking. 

Today, executive branch competen­
cy can hardly be argued as a valid rea­
son for placing additional fiscal powers 
in the hands of a governor. That argu­
ment is out-of-date, given the last 25 
years of professionalization of state 
legislatures. Logrolling and pork-barrel 
politics remain problems, but gover­
nors are just as likely as legislators to 
become involved in such political 
schemes. And no matter what history 
intended, modern governors have 
turned a tool of fiscal restraint into a 
tool of one-upmanship. 

Many legislatures put policy lan­
guage in appropriations bills to direct 
the spending of state money in a cer­
tain fashion or to impose reporting 
requirements on the executive branch 
in conjunction with a particular 
appropriation. 

'--1 Increasingly governors are using 
their item veto powers to remove these 
policy directives rather than to delete 
actual appropriations. This trend often 
has partisan overtones. "The line-item 
veto is more likely to be used where 
the governor of one party faces a legis­
lature wholly or partially controlled by 
the opposite party," say political scien­
tists Glen Abney and Thomas Lauth in 
a study for the Public Administration 

-- - . .J.eview .. They found this to be true for. 
both Democratic and Republican 
governors. The study concludes that 
the partisan use of the item veto "prob­
ably has had a minimal effect on mak­
ing legislatures or state government 
more fiscally restrained.,. 

The item veto, through its active use 
or the threat of its use, can be an 
instrument of fiscal restraint, since get­
ting the two-thirds vote needed for an 
override of many marginal programs 
is harder than getting a simple majori­
ty. On the other hand, legitimate 
democratic processes can be frustrat­
ed by a governor who uses the item 
veto power to remove legislative 

-...,_,)intent. In such cases governors often 
do not delete or reduce appropriations 
at all but simply detach the spending 
controls that legislatures have attached 

to appropriated dollars. 
Oklahoma Governor Henry 

Bellman did this in 1988 when his 
numerous vetoes set a state record. 
Bellmon actually removed language 
expressing conditions of appro­
priations rather than the appropria­
tions themselves. In doing so he 
cancelled a great deal of the legisla­
ture's oversight authority over those 
appropriations. In one case, an agency 
received $2 million and no direction on 
how to spend it-"the governor had 
vetoed the spending provisions,'' said 
Jerry Johnson, a fiscal analyst with the 
Oklahoma Senate. This leads to two 
major problems Johnson said-too 
much spending discretion for non­
elected executive branch officials and 
reduced oversight capabilities by the 
legislative branch. "It's difficult to 
evaluate a program's effectiveness 
when there was never any intent given 
for its funding," he says. 

The most extreme case of modify­
ing legislative intent occurred in 
Wisconsin during the 1988 ses­

sion. Unlike any other state, Wiscon­
sin allows a "partial" veto, giving the 
governor the opportunity to make up 
new words with an assortment of let­
ters left from vetoed sections of budg­
et bills. Protesting against 37 of 
Governor Thompson's 290 item 
vetoes, the Legislature took him to 
court, pointing to sections of the bill 
where he had used the partial veto to 
change the intent of the legislation. For 
example, he changed the length of time 
a juvenile can be held in a secure deten­
tion facility or juvenile portion of a 
county jail from 48 hours to 10 clays.~. 
more in keeping, legislators say, with 
the governor's tough stance on crime 
than any desire for fiscal restraint. 

Wisconsin's high court, however, 
sided with the governor, saying that 
his partial veto power extends to 
individual letters, spaces and even 
punctuation marks in an appropria­
tions bill. This creates a situation 
where the governor can not only 
change legislative intent by deleting 
items but can actively create new 
intent by forming new words. For 
instance, the phrase "there shall be no 
tax on cattle" could become "there 
shall be no tax on ale" by striking the 
t's and the c in cattle. 

"Jefferson and Adams would be roll­
ing over in their graves if they knew 
what this court has done," said Rep-

resentative Marlin Schneider, co-chair­
man of the Wisconsin Joint Finance 
Committee. 

The court upheld the governor's 
"creative veto" by a 4-3 vote. Wiscon­
sin Justice William Bablitch, a former 
Democratic Senate majority leader, 
wrote the dissenting opinion. He 
argued that the constitution was not 
meant to allow such actions by the 
governor and that the majority's legal 
reasoning "strains the English language 
beyond the breaking point." 

The majority of the court ruled that 
the governor could strike any letters, 
spaces and punctuation he liked, "so 
long as the net result of the partial veto 
is a complete, workable bill which the 
legislature itself could have passed in 
the first instance." The only restraints 
on the governor's powers are whether 
the result of his veto is a "complete, 
entire, workable law, and whether new 
language remained germane to the 
appropriation bill." 

Representative Schneider sees 
numerous abuses to democratic 
processes coming out of this decision. 
"A governor who is clever and deter­
mined, as is ours, can unilaterally cre­
ate new law with the consent of 
one-third of one house of the legisla­
ture. I have a hard time believing this 
is what the people intended when they 
approved the item veto." 

The Wisconsin case is an anomaly 
in the sense that other state courts are 
not likely to follow the reasoning 
regarding individual letters and spaces 
constituting parts or items in an 
appropriation bill. It is important, 
however, in that it represents a line of 
legal reasaning....that holds_ that _item___ 
vetoes by their nature may change 
legislative intent-a view diametrical-
ly opposed to the traditional view that 
the item veto should only delete or 
reduce appropriations, and never have 
any creative qualities. 

In a 1984 case (Karcher and Orechio 
vs. Kean), before an appellate court in 
New Jersey, Justice Robert Matthews 
wrote in a decision siding with New 
Jersey Governor Thomas Kean, "The 
exercise of the line-item veto power 
also gives the governor power to shape 
governmental policy. Unquestionably, 
the exercise of the line-item veto will 
alter legislative intent, at least insofar 
as it is expressed in an appropriation 
at the time the budget initially passes 
the legislature." 

Other state courts have been less 
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generous in their interpretation of 
gubernatorial veto power. The Califor­
nia Supreme Court in the 1987 case 

~ Harbor vs. Deukmejian, which 
involved the item veto ··of language 
directing the ·expenditure of AFDC 
appropriations, said, "Unless permit­
ted by the constitution, the governor 
may not exercise legislative powers." 
The California high court relied on 
legal reasoning which takes the literal 
meaning of the word veto from the 
Latin "I forbid." The court ruled that 

any veto should have the effect of 
"frustrating an act without substitut­
ing anything in its place." 

The court went even further and 
said that in cases that involved an item 
veto of substantive language directing 
an appropriation, the governor's veto 
power extended only to the item of 
appropriation and not to the language 
directing the expenditure of that 
money. 

Ample evidence is available to show 
that executive branch use of the item 

A Presidential Item Veto? 

veto can create problems as bad as 
those it was designed to cure. It may 
be time for some states to redesign 
their item veto to fit the politics of 
today. As a local New Jersey editorial 
writer put it following the court deci­
sion in favor of broadening that state's 
executive veto power, "Governors are 
free now to wreak havoc with legisla­
tive appropriations and let the devil 
take the hindmost. If the constitution 
means what the court says it means, 
it needs to be changed." ~ 

The debate over the presidential Second, interest payments on the "Take a closer look at the bill," 
item veto is heating up again. national debt are projected to be 14 which Reagan signed into law. 
George Bush echoes what Ronald percent of the budget for fiscal year Under the Corps of Engineers is an 
Reagan has been saying for eight 1989 and this portion of the federal appropriation account titled Con-
years. The item veto can be a major budget is also off-limits to the item struction General. It contains the 
fiscal policy tool in reducing the veto. This leaves less than 50 per- lump sum of $864.5 million for 
national deficit. Governor Dukakis cent of the federal budget suscepti- rivers and harbors, flood control, 
has used his item veto power on ble to the item veto; any significant shore protection and related 
numerous occasions in Mas- reductions would have to come projects authorized by law. The 
sachusetts and stated during the from the remaining portion of the paragraph contains some earmark-
campaign that the president should budget. ings of funds for a few specific 
also have this authority. But the biggest obstacle to projects that add up to $32.8 mil-

No doubt debate will continue implementing the item veto at the lion. "What about the remaining 
over whether the item veto can have federal level effectively, according $831.7 million7 How is it to be 
a significant impact on federal to Louis Fisher, a noted expert on spent7 On anything the president 
spending. Proponents of the meas- the federal budget process with the wants7 No, it is to be spent on 
ure point to the fact that 43 gover- Congressional Research Service, is projects authorized by law and the 
nors have an item veto and suggest that "there are no items to veto." projects identified in the conference 
the president needs the same Unlike many states, Congress report on the Energy a:-.J Water 
authority. Opponents say empirical mainly appropriates lump sums. Development Appropriations Bill," 
evidence at the state level indicates According to Fisher, "even if the said Fisher. 
that the item veto will have little if president had item veto power, he President Reagan could not have 
any effect on federal spending. would be unable to eliminate the vetoed projects in that appropria-

But while the state experience boondoggles and pork. Congress tion because they were not present-
with the item veto may have some does not put pork-barrel projects in ed in the bill. 
applicatiorrto-thefederatsituation,-- -- -the-bills presented ~president." ---..!!Granting ·the-president an item--
several features of the federal bud- Most line items are contained in veto is a legitimate topic for 
get would make the item veto dif- conference committee reports, thus debate," Fisher stated, "but the issue 
ficult to implement effectively even leaving the president nothing to should not be obscured and con-
if the president were to be granted veto. While the appropriation items fused by misconceptions. Before we 
the authority. contained in the conference commit- can improve our budgeting system, 

First, a large share(~ than 40 tee reports are "non-binding" in a we must understand it." 
percent) of the federal tiudpt con- legal sense, agencies' pragmatic rela- (For a more detailed discussion of 
stitutes "entitlement prosrams" such tionships with committees prevent this topic see: "Item Veto: State 
as Social Security, Medicare and them from allocating funds in a Experience and Its Application to 
federal pensions. This portion of the different manner than envisioned by the Federal Situation," Committee 
budget would be immune from a Congress. on Rules, U.S. House of Represen-
presidential item veto, because The 1985 Energy and Water tatives, 99th Congress, Second Ses-
entitlements represent a binding Development Appropriations Bill is sion, December 1986. Available 
legal obligation upon the federal a prime example, Fisher says. The through the Superintendent of 
government, that can be changed bill is loaded with "pork projects" Documents, Congressional Sales 
only by amending substantive law. for the Corps of Engineers, the Office, U.S. Government Printing 
Reducing or striking appropriation Bureau of Reclamation, the Office, Washington D.C. 20402) 
amounts would not reduce Appalachian Regional Commission 
obligations. and other agencies. But Fisher says, -Tony Hutchison 
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Litigation has become a part of legislative life. In the past, legislatures have re lied 
exclusively on the state attorney general to represent them-as the law often says they 
must. Now, some of them are hiring their own legislative counsels. That trend is 
likely to grow. 

The State Legislature . c t Inch for inch, pound for pound, lawyer In . our for lawyer, Americans are the most litigious 
people on earth. Sooner or later, almost every social and political issue 
ends up in court. No person or institution is immune. Even the bodies that 
write the laws are finding thei r way to the courthouse. 

State legislatures as plaintiffs have gone to court to assert their right 
to appropriate fede ral funds, challenge _federal regulatory agencies, 
regulate the initiative process, prevent executive incursions into legislative 
prerogatives, and seek clarification of 
the process for amending the U.S. 
Constitution. 

Legislatures have also been 
hauled into court as defendants. They 
have been told to explain their staff 
hi ring practices and justify removal of 
legislators from committee and cau­
cus positions. Legislative staff mem­
bers have been subpoenaed to testify 
before grand juries and in lawsuits. 
The legislative process itself has 
been assaulted. No tradition can be 
taken for granted. 

Lanny Proffer 

7 



8 

-._; The State t-egislature 
Legislators have always believed that what was said or 

done in the legislature could not be questioned elsewhere, 
and their view was supported by a tradition of immunity that 
can be traced back to the 17th century. Yet in 1980 the U.S. 
Supreme Court held that immun1ty did not apply when the 
federal government was investigating a state legislator 
(U.S. v. Gillock 445 U.S. 360 (1980]). Legislators also be­
lieved that their power to raise and appropriate money was 
absolute. Today. federal judges instruct legislatures under 
threat of contempt to appropriate whatever sums are 
necessary to implement judicial decrees. 

I tis clear from a reading of the state statutes governing 
the operation of the legislatures and the attorneys 
general of the states that legislatures were not con-

sidered potential litigants. This seems incongruous. since 
American political theory relies so heavily on the notion of 
carefully calculated checks and balances. From a contem­
porary perspective, it seems inevitable that arguments be­
tween branches of government occasionally ripen into 
lawsuits. 

Many states have absolute prohibitions against any 
state agency, institution or individual representing the state 

·~ or its officials. Arizona statutes designate the attorney 
general as the only legal counsel for the state. Outside 
counsel can be retained only with the attorney general's 
consent. The Connecticut attorney general is specifically 
directed to defend members of the legislature if any of their 
official acts are challenged. 

In 1966, the Utah Legislature· passed a bill that author­
ized the legislature to retain its own counsel. The attor­
ney general challenged the statute, and it was declared 
unconstitutional by the state supreme court. Not until 
1972, when the legislative article of the state constitution 

Six state legislatures 
have statutOry authority 
to litigate issues of con­
cern to them: California, 
Georgia, Kansas, 

'..,J Nevada, Oregon and 
Utah. 

State Leaisla tures/Aoril1982 

was amended, could the Utah Legislature hire its own 
attorney. 

Exclusion of the legislatures as litigants may have been 
based on the assumption that disputes between branches 
of government should be resolved by the political process 
rather than the courts. It may also have seemed that any 
sort of enforcement role, even if only to enforce a 
legislative prerogative, was inconsistent with the 
legislative function. Whatever the reason. the courts still 
have difficulty with legislatures as litigants. 

Robert Coldsnow. legislative counsel for the Kansas 
Legislature. argues that without its consent the legislature 
has no existence for purposes of litigation. Individual 
members may sue or be sued: the legislature may not. Cer­
tain entities within the legislature have a legal existence: 
the legislature does not. 

This lack of a clear party in interest causes confusion in 
the courts. When the Colorado General Assembly entered 
a suit against the Environm~nt.al Protection Agency, the 
U.S. Court of Appeals for the Tenth Circuit ruled that the 
named members of the legislature could not speak for the 
state and they lacked the requisite interest or "standing" in 
the case to be heard as individuals (Mountain States Legal 
Foundation v. Costle 630 f. 2d 754 [1980]). To quote the 
court: "Even if state law permitted the petitioner legislators 
to press the state's constitutional claims ... this court 
should not allow the legislators standing to raise claims 
that the state itself declines to raise and in fact opposes.·· 

In that case, the legislature and the governor took con­
tradictory positions. Governor Richard D. Lamm instructed 
Attorney General John D. MacFarlane to enter the case as 
his advocate. The court ruled that "the attorney general 
has the exclusive right to represer"t the state in actions to 
enforce its interest." It held that the legislators could not 
represent the interests of the state because to do so would 
be to pre-empt the power of the attorney general and the 
governor. 

The court either did not understand or chose to ignore 
the claim that uniquely legislative powers were being 
threatened. Legislatures may not have standing to compel 
enforcement of the statutes they pass, but they definitely 
have the requisite interest in preserving legislative author­
ity. Issues that fall into this category include confirmation 
of certain state officials. ratification of constitutional 
amendments, and 'the legislature's investigatory and 
information-gathering functions. 

In Coleman v. Miller (307 U.S. 433 [1939D. the U.S. 
Supreme Court made it clear that state legislators chal­
lenging the procedure for ratification of constitutional 
amendments had sufficient interest in the outcome of the 
case to have their claim resolved. Similarly, U.S. Senator 
Edward Kennedy (D-Mass.) successfully argued before the 

~ 
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U.S. Court of Appeals for the District of Columbia that an 
allegedly improper Presidential veto sufficiently infringed 
the power of the Senate. and his rights as a senator, to 
establish his standing to sue. 

Aside from its opinion in Coleman v. Miller, the Supreme 
Court has not ruled on the question of legislator standing. 
And although the Coleman ruling has been cited re· 
peatedly, it has limited value as precedent. since the stand· 
ing of the le~islature was not directly at issue when the Su· 
preme Court decided the case. Their comments on the leg· 
islators' right to sue were superfluous to the decision. 

T raditionally, legislatures have relied on the state at· 
torney general for legal assistance. There are only a 
handful of states where the attorney general is not 

specifically directed to give legal opinions to the legislature 
when asked to do so. In some states, such as Oklahoma 
and South Carolina, the attorney general is available as a 
bill drafter for the legislature. In New Hampshire. the at­
torney general can be asked for legal advice in addition to 
drafting assistance. 

In some cases, however. relying on the attorney general 
to advocate and defend legislative priorities is unwise. 
Verse still, the attorney general may be confronted with a 

~onflict of interest. In the Colorado case cited above, 
where members of the legislature challenged the Environ­
mental Protection Agency, and in Pennsylvania, where the 
legislature challenged the power of the governor to spend 
federal funds without a legislative appropriation (Shapp v. 
Sloan 391 A.2d 602), the attorney general opposed the 
legislature. In both cases, the legislature retained outside 
counsel and was ably represented. Nevertheless. these 
examples show that legislatures cannot rely on the state 
attorney general to represent their interests in all cases. 

Congress has encountered similar problems in disputes 
with the executive branch. A case now on appeal to the 
Supreme Court (Chada v. Immigration and Naturalization 
Service [No.-1932D tests the validity of the legislative veto. 
The U.S. Department of Justice, on behalf of President 
Reagan. argues that the JP.gislative veto is an unlawful in­
trusion by Congress into an executive function. The re­
cently established Office of Legal Counsel in the Senate is 
arguing the Senate position. 

F rom time to time, every legislature faces an issue 
that requires it to assert its position in court. If these 
occasional lawsuits were the only basis for legisla­

tive counsel, it might be economic to retain outside 
r.ounsel on a case-by-case basis. But many legislatures 

·e found that legal questions now arise almost daily. 
"-iegislatures have become big enterprises with large 

budgets, b.road powers and extensive responsibilities. 
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They operate in a highly charged, contentious atmosphere. 
One would have to search to find any official legislative ac­
tion that did not raise one or more legal questions. In 
similar circumstances. a private concern would have a bat­
talion of lawyers. To be effective. the legislature must not 
only defend its prerogatives from all sides. but also exer· 
cise them to the fullest extent. A power not asserted is ab­
dicated. 

The legislative power to investigate, which lies at the 
heart of the lawmaking function, has been the subject of 
entire texts and innumerable court cases. The legislatures 
of Kentucky, Montana, Nebraska, and other states without 
statutory authority to litigate, do have express authority to 
go to court to enforce their subpoena power. 

Not all threats to the legal authority of a legislature 
necessarily arise in the state or federal courts of the home 
state. Federal precedent applies in all cases under the 
federal system. A decision in a distant federal court may 
have profound effects beyond the parties to the litigation. 

As mentioned earlier, the power of the Congress to veto 
certain administrative rules of federal agencies is before 
the U.S. Supreme Court. The same concerns that promp­
ted Congress to provide for review of agency rules and 
regulations have been apparent in state legislatures, some 
of which have established procedures to review the ad­
ministrative rules of state ~g_encies. If the Supreme Court 
curtails congressional power in this area, attacks on 
similar state statutes are inevitable. Thus it can be impor­
tant for the legislature to be heard even when it is not a 
party to the litigation. 

The law recognizes the importance of such third parties 
and provides for their participation as amicus curiae or 

In some cases, relying 
on the attorney general 
to advocate and defend 
legislativt3 priorities is 
unwise. Worse still, the 
attorney general may 
be confronted with a 
conflict of interest. 

I 
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"friend of the court." An institution. group or person with an 
interest in the outcome of a case may file a brief with the 
court, explaining its point of view and bringing to the court's 
attention the potential effects of the decision. 

Many states intervened in the case as amicus curiae and 
the Court ruled that punitive damages could not be im­
posed upon the city. Because few legislatures have offices 
set up to handle such tasks. their participation in such 
cases is limited. State attorneys general regularly join their colleagues in 

other states as amici in lawsuits when the outcomes might 
affect them. A recent Supreme Court case raised the ques­
tion whether a local government might be subjected to 
punitive damages under a U.S. civil rights law (City of 
Newport v. Fact Concerts. Inc. 49 USLW4860 [1981]). 

In states where the legislature has no legal counsel of its 
own, the main difficulty is that an outside counsel, who has 
been retained for a limited time and purpose. may not un­
derstand the nuances of the legislative process. Legisla­
tures with legal counsels are able to accumulate legislative 

State 

California 

Georgia 

Kansas 

Nevada 

Oregon 

Utah 

States with In-House Legislative Counsels 
Statutory 
Authority 

Agency Approving Scope of 
Litigation Litigating Authority Other Duties 

Annotated 
Califorma Code 
10200 et. seq. 

Georgia Code 
Annotated 
46-1203 

Kansas Statutes 
Annotated 
46-1224 

Joint Rules 
Committee or 
legislature by 
resolutiOn. 

Legislative 
Services 
Committee. 

Legislative Co­
ordinating Council 
when legislature 
is out of session. 
Either house by 
resolution when 
legislature is in 
session. 

Nevada Revised Legislative 
Statutes 218.690 , Commission. 
et. seq. :'·~.;- :;:::. 

;; ...... 
Oregon Revised 
Statutes 173.111 
et. seq. 

Legislative 
Counsel 
Committee. 

Utah Revised Legislative 
Statutes 36-12-14 Management 

Committee. 

No specific limitation 
other than authorization 
by Joint Rules Committee. 

··Represent the interests 
of the Legislative branch 
in matters involving 
litigation." 

May represent legislature 
in ··any cause or matter." 
Legislative Council has 
same mandamus and 
quo warranto powers and 
standing as attorney 
general. 

.. To protect the official 
interests of the legislature 
or one or more legislative 
committees.·· 

"To protect the official 
interests of the legislative 
Assembly, one or more 
committees. or one or 
more members.·· 

Bill drafting; and advice 
and counsel to legislature. 
drafting and advice for 
governor and state judges. 
code revision. preparation 
of initiative measures: 
statutory indexing and 
codification. 

Bill drafting; assist 
committees. advisory _ 
opinions; statutory and 
code revision; research. 

Advisory opinions. coun· 
sel to special committees 
of legislature: provide 
investigative assistance 
upon request of com­
mittee chairpersons. 

Bill drafting; advisory 
opinions; code revision; 
digest and annotate 
Supreme Court opinions; 
service on Commission 
on Uniform State Laws. 

Bill drafting; research: 
assist in preparation of 
initiative measures: code 
revision. ~ 

"Represent the legisla· Bill drafting; advice and 
ture, any of its committees counsel to legislature; 
or subcommittees, or the code revision; bill status. 
professional legislative 
staff in cases or contro-
versies before courts, 
administrative agencies 

Authority to Retain 
Outside Counsel 

Yes 

Yes 

Legislative Coordi· 
nating Council may 
provide legal, investi­
gative and clerical 
assistance to legal 
counsel as needed. 

May contract for 
necessary services. 

Yes 

No statutory authority. 

·-_·.~·and tribunals. · · --- --· ---------------·-----· .. ~ -- -
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exp~ dnce and knowledge to complement legal experi­
ence. This experience and knowledge can be brought to 
bear in litigation even if outside counsel is retained for the 
actual trial. 

S ix state legislatures have statutory authority to 
litigate issues of concern to them: California. 
Georgia. Kansas. Nevada. Oregon and Utah. In 

each case. t"e selection of the legal counsel is nonpartisan 
and professional. The Kansas statute describes the 
qualifications and the selection process in detail. The 
Nevada statute requires membership in the state bar and 
expertise in "political science. parliamentary practice, 
legislative procedure. and the methods of research. 
statute revision and bill drafting." 

Before the counsel in any state can initiate an action or 
enter his appearance in a lawsuit. the legislature must con­
sent. In most states. the legislative counsel is a part of the 
legislative service agency and the supervising committee 
of legislators must give its consent before any action can 
be brought. 

The legislatures have given their counsels broad power 
to litigate. The Oregon statute is typical: Legal action may 
be brought ·'when deemed necessary or advisable to pro­
tect the offic_ial interests of the legislative assembly, one or 
more legislative committees, or one or more members of 
the legislative assembly." The ~uthorizing legislation for 
the Georgia counsel is broad and succinct: "to represent 
the interests of the legislative branch in matters involving 
litigation.·· Georgia and Oregon specifically provide for out­
side counsel as necessary; presumably the other states 
would permit such counsel as well if the particular litigation 
called for it. 

Legislatures with offices of legal counsel have managed 
to get a lot of mileage out of them. Their duties, as spelled 
out in each state's enabling legislation, include far more 
than litigation. All are asked to provide legal counseling to 
legislators and legislative committees. Most are involved 
with bill drafting and service to investigative committees. 
The Nevada legislative cbunsel works with the National 
Commission on Uniform State Laws. In Oregon and Califor­
nia, the counsels are involved in the initiative processes. 
California, Utah and Nevada specifically assign code revi­
sion duties, including the development of recommenda­
tions for improvement and reform. Other states, such as 
Georgia and Nevada, assign "such other authority and 
duties as the committee may provide." 

The office of legal counsel in the legislature is essentially 
analogous to that of the general counsel in a large corpora­
tion. Although there may be lawyers in many divisions, the 
ultimate responsibility in legal matters resides in the office 
of the gene·ral counsel. All litigation is channeled through 
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that office. 
Some states have stopped short of creating an official 

legislative counsel but have assured that they have other 
knowledgeable counsel on legislative issues. New Jersey 
is an example. The New Jersey Senate and General 
Assembly retain majority and minority counsel who spend 
a substantial portion of their time representing the respec­
tive legislative bodies. During the remainder of their time 
they carry on the private practice of law. Their legislative 
responsibilities keep them current on legislative issues and 
the private practice gives them regular and continuous 
courtroom experience. These counsels do not. however. 
handle bill drafting and other legislative chores assigned to 
in-house counsels. 

This kind of legal representation provides more flexibility 
for the leadership, according to Robert Smartt. deputy 
director of the New Jersey General Assembly. "Issues 
sometimes arise where only the majority has a substantial 
interest at stake," he said. "In those instances, counsel to 
the majority can respond quickly and effectively." 
Lawrence Marinari, majority counsel to the General 
Assembly, sees litigation as a growth industry in the state. 
"The more modernized and co-equal the legislature 
becomes," Marinari said, "the more often it is likely to be 
drawn into lawsuits. Representing the legislature could 

--become a full-time job." 

P erhaps the most important function of the legal 
counsel in a legislature is also the most subtle. 
Creation of the office signals to the other branches 

of state government and to the public at large that the legis­
lature is prepared to defend its prerogatives and assert its 
powers to the fullest extent possible. 

The legislature must be prepared to defend itself as an 
institution when it is challenged in a court of law. As a co­
equal branch of government, the legislature must be 
prepared to use the courts as a sword as well as a shield. 
When necessary, legislatures must bring actions as well as 
defend them. They must also extend their vision beyond 
their own states to federal courts throughout the nation. 
and. as issues warrant, to let those courts know how their 
rulings might affect the states. 

If there was ever a time when the legislature was a 
cloistered institutio ... n, that time has passed. In tomorrow's 
state legislatures, there may be fewer cries of "there 
oughta be a law"-and more of "I'll see you in court." 

Lanny Proffer is counsel to N<;SL. 
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John Fatino, Research Analyst (t' 
RE : Information Relating to Pregnarlcy, Maternity, and Family Leave 

INTRODUCTION 

Enclosed 1s an explanation of the following info r mation relating to 
pregnancy, maternity, and fami l y leave; the current Iowa Hou se of 
Repres entat i ves', Iowa Senate's, and Iowa Central Legislative Staff 
Agencies' provisions ; the terms of several collective bargaining agreements; 
the current Iowa Code and Iowa Administrative Code procedures for such 
leave; a table of other states' provisions; information from the National 
Conference of State Legislatures regard i ng bills i ntroduced in other s tates 
in the family leave area; current Federal Law and the status of pending 
Federal Legislation. Fi nall y , a copy o f the Family Care pr ovisions of a 
recent contract between C.W.A . , I . B. E. W., and A. T.&T. are discussed . 

All of t hese terms are condensed on the enclosed tables . Contained in an 
additional table are a comparison of other states' provisions prepared by 
Ms. Leslie Workman. 
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IOWA HOUSE OF REPRESENTATIVES RULES 

Current House rules allow four consecutive months of leave following the 
birth of a child using accrued sick leave, compensatory time, and vacation. 
Employees may choose unpaid leave initially or use unpaid leave once other 
accrued times have expired. Also, the employee may use reduced work hours 
if the supervisor approves. The policy does not have a maximum limit on 
time. 

The employee is given the right to return to the same job classification 
following leave with full seniority rights. Seniority accrues during the 
unpaid leave of absence. The policy applies to both parents in the case of 
adoption. The State still pays the employer's share of insurance benefits 
subject to certain stated limitations. 

IOWA SENATE RULES 

Initially, the Senate declares that "disabilities caused by pregnancy or 
recovery therefrom shall be covered by sick leave." The Senate also 
enumerates a Maternity Leave Policy. 

The Maternity Leave Policy is available only to permanent, full-time 
female employees regardless of their length of service. The policy allows 
two weeks before birth and six to eight weeks post-birth depending on the 
type of birth. With a physician's statement, the period may be extended. 
No maximum is stated. 

Accrued sick leave is to be used to cover the period of disability. When 
insufficient sick leave has been accumulated, the employee may use other 
accumulated times, use unpaid leave, or a reduced time work schedule with 
the supervisor's permission. A right of return and seniority are assured. 
However, if an unpaid leave is taken the employee must pay the entire 
premium (including the state's share). An employee does not accrue 
seniority while on unpaid leave. 

IOWA CENTRAL LEGISLATIVE STAFF AGENCIES PERSONNALE GUIDELINES 

The Legislative Council 
1989. At that time it 
Family Leave Policy were 
discussion of these leave 
point. 

adopted the Personnel Guidelines on June 21, 
was decided that the Maternity Leave Policy and 
effective only until July 19, 1989. Thus, 

types cannot be considered permanent at this 

The Personnel Guidelines do mention pregnancy and recovery from pregnancy 
as valid use of sick leave. C.L.S.A. Chap. 67(C) b(2). In addition, sick 
leave, not to exceed forty hours per year, may be used for care or children 
or immediate family members. Id. at subsec. (4). 
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The Service Committee, with minor variations, has tentatively adopted the 
Senate's Maternity Leave Policy. However, the Guidelines do not grant two 
weeks leave pre-birth. Chap. 6(C) 4(c). One other difference appears to be 
at Chapter 6(C) 4(e). The Personnel Guidelines do not stall seniority 
accrual if the employee takes an unpaid leave of absence. The Guidelines 
are similarly silent on the question of who bears the cost of insurance 
during this period. 

PERSONNEL GUIDELINES TENTATIVELY ADOPT FAMILY LEAVE 

Family leave is not limited to female employees. The leave may be used 
for care of immediate family members, including adopted children. This 
leave shall be used when the care need is in excess of five working days. 
C.L.S.A. Chap. 6(C) S(a). Family leave may not exceed eight weeks. 
Accrued sick leave may be used. When insufficient sick time has accrued, 
the employee has the same options as under the Maternity Policy; use of 
other accumulated times, unpaid leave, or reduced time schedule. The Family 
Leave Policy is also silent on the questions of seniority accrual during an 
unpaid leave of absence and payment of the cost of insurance during such an 
absence. 

COLLECTIVE BARGAINING AGREEMENTS CONTAINING SIMILAR PROVISIONS 

Five collective bargaining agreements were reviewed. All were 1987-1989 
agreements between the following, the Judicial Department of Iowa and the 
American Federation of State, County and Municipal Employees (AFSCME); the 
Judicial Department of Iowa and the Public Professional and Maintenance 
Employees; the State of Iowa and AFSCME; the State of Iowa and the Iowa 
United Professionals; and the State of Iowa and the State Police Officers 
Council. 

All of the agreements had similar provtstons relating to sick leave use 
for maternity situations. The agreement between the Judicial Department and 
AFSCME is typical. Employees are allowed to use accrued sick leave for 
personal illness which includes "medically related disabilities resulting 
from pregnancy and child birth ••• " (p.39-40). Also, accrued sick leave may 
be used to care for an ill or injured immediate family member not to exceed 
40 hours (5 working days) per year. Accrued sick leave can also be used in 
a post-adoption situation not to exceed 40 hours as determined above. 

Identical provisions 
Public Professional & 
AFSCME agreement, the 
Police Officers Council. 

regarding sick leave are contained in both the 
Maintenance Employees agreement, the State of Iowa­
Iowa United Professionals agreement, and the State 

However, the Iowa United Professionals agreement, and the State Police 
Officers Council do not contain the provisions regarding ill family members 
or adoption. Under these agreements, child birth is considered a valid use 
of sick leave. 
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MATERNITY JUSTIFIES LEAVES OF ABSENCE 

Several agreements also specifically mention maternity and 
correspondingly establish guidelines for the taking of a leave of absence 
without pay. In the agreement between the Judicial Department and AFSCME, 
the employee shall: 

(a) give four weeks notice prior to her departure stating the probable 
duration of the leave, 

(b) not take a period of time in excess of three months. 

In addition, the employee may: 

(a) take an additional three months provided the absence does not cause 
"substantial hardship" to the unit, 

(b) with a doctor's statement be granted an extension in increments of 
thirty days not to exceed six months, 

(c) tn no case shall the total period exceed twelve months. 

Identical language is contained in the Public Professional & Maintenance 
Employees agreement, and the State of Iowa-AFSCME agreement. The agreements 
also provide for a right of return to the same or similar job. 

The Iowa United Professionals agreement has a leave of absence provision 
entitled "Parenting Leave." While similar to other agreements, this 
agreement allows a base period of six months for the initial leave and 
additional leave may be granted in thirty day increments not to exceed three 
months. Thus, under this agreement, an employee is eligible for a total of 
nine months leave. The agreement also contains "right of return" language. 

The State Police Officers Council agreement has no provision for 
maternity leave as a valid reason for a leave of absence without pay. 
Consequently, no right of return language is present in the agreement. 

In summary, several different collective bargaining agreements entered 
into by the other branches of state government allow sick leave to be used 
for maternity reasons. Also, a leave of absence without pay may be used 
with a right of return assuring the employee of a job when she returns 
(except for the State Police Officers Agreement.) 

IOWA STATUTORY AUTHORITY 

State of Iowa employees may use sick leave to cover maternity situations. 
Iowa Code section 79.1, unnumbered paragraph 5 (1989) allows employees to 
use accrued sick leave for "medically related disabilities including 
disabilities from pregnancy and childbirth". The Iowa Administrative Code 
further subdefines the requirements of maternity leave for state employees. 
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IOWA ADMINISTRTIVE CODE UTILIZES BOTH SICK LEAVE AND LEAVE OF ABSENCE 

The Iowa Administrative Code Department of Personnel provisions allow 
sick leave to be used to cover medically related disabilities caused by 
pregnancy or recovery from childbirth. Iowa Admin. Code r. 581-14.3(1) 
(1989). In addition, the employee may use either other accrued leaves once 
sick leave has been exhausted or may be granted leave without pay. Id. at 
r. 581-14.3(12) (1988). Leave cannot be granted in excess of twelve 
consecutive months. However, upon a second written request, the Director 
may grant an additional twelve consecutive months leave. Id. at r. 581-
14. 5 ( 1) ( 1988) • 

The Administrative Code contains another provision that, while it is 
somewhat ambiguous, could be interpreted as allowing for additional or 
alternative maternity leave. Rule 581-14.5(4) (1989) allows the appointing 
authority, when requested in wr1t1ng and "verified by the employee's 
physician or other licensed practitioner", to grant leave "either paid, 
unpaid or a combination of the two at the discretion of the employee, for at 
least an eight-week period when the purpose is to recover from a medically 
related disability." In an earlier section, the rules describe pregnancy or 
recovery from childbirth as a medicall~-related disability. Leave without 
pay will not be granted unless all accrued sick leave has been exhausted. 
Id. Also, the appointing authority may grant additional leave in excess of 
eight weeks. Id. 

If an employee should choose a leave of absence, the employee has a right 
of return. Iowa Admin. Code r. 581-14.6 (1988). However, the employee must 
notify the agency that the employee is planning on returning. Also the 
employee will be placed in a "vacant position in the class held prior to 
leave or a class in the same pay grade for which the employee qualifies." 
Id. If no vacancy is available, the reduction in force provisions apply. 
As a result, it appears that the employee who opted for leave is not 
entitled to "bump rights" over other employees. 

The Iowa Administrative Code Department of Personnel prov1s1ons go 
somewhat further than the collective bargaining agreements by providing up 
to two years of leave without pay. In the alternative, under the 
Administrative Rules the employee may get up to sixteen weeks paid or unpaid 
leave, depending upon the employee's selection of options. 

OTHER STATES' PROVISIONS 

The enclosed chart shows eleven other states' provisions relating to 
maternity leave. The eleven states (California, Connecticut, Kentucky, 
Louisiana, Massachusetts, Minnesota, Montana, Oregon, Rhode Island, 
Tennessee, and Wisconsin) appear to allow six to eight weeks on the average 
with a right of return to work. The states do vary on whether leave can be 
exercised for pregnancy or adoption. See the table for each state's 
specific provisions. 
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Also enclosed is information from the National Conference of State 
Legislatures showing all legislation introduced in the fifty states relating 
to this subject area. Surprisingly, few bills seem to have been enacted. 
North Dakota and West Virginia were the only states to enact such 
legislation during the last session. See the packet for specific 
information on each state. 

FEDERAL PROVISIONS 

Federal law, 42 U.S.C. section 2000e, prohibits discrimination in 
employment on the basis of sex. This includes pregnancy. No parental leave 
provision has been adopted to date. In addition, the Federal Regulations 
provide that a policy which excludes employees because of "pregnancy, 
childbirth or related medical conditions as a prima facie violation of Title 
VII." 29 C.F.R. sec. 1604.10(a) (1988). In essence, such a policy is 
considered discriminatory and thus illegal on its face. 

Currently, two bills are pending in Congress regarding mandated parental 
leave. According to information obtained on July 18, 1989, H. R. 770 was 
passed out of Committee on March 8th. The bill was placed on the House 
calendar on May 1st. S. 345 was voted out of Committee on April 19th. The 
bill was placed on the Senate calendar on July 3rd, but no further action 
has been taken. See the enclosed table for specific provisions of the 
.bills. 

A. T. & T. AGREEMENT. 

The Family Care provisions of the agreement between A.T.&T., C.W.A. and 
I.B.E.W. contain the following terms. 

A. Child Care 

The Company is engaging a referral service to locate and evaluate child 
care for children under thirteen. Selection and service costs are the 
responsibility of the employee. 

B. Elder Care 

The Company will engage a referral service to find elder care for persons 
sixty and over. Selection and service costs are the responsibility of the 
employee. 

C. Dependent Care Reimbursement Accounts 

These accounts allow full-time and regular part-time employees to exempt 
up to $5,000 in wages a year from federal income and social security taxes. 
Essentially, the money saved goes into an account out of which expenses are 
paid for care of children under thirteen or elderly persons incapable of 
selfcare and who receive fifty percent of their support from an employee. 
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D. Improved Newborn Care Leave 

As of January 1990, leave for care of a newborn or adopted child is 
without pay and with approval may be extended to one year. The employee is 
guaranteed reinstatement to the same or equivalent job upon return. Certain 
language appears to allow both parents to take such leave. During that 
time, the company pays the premium on the Death Benefit and Basic Group Life 
Insurance. Payment on other programs varies. 

E. Family Care Leave 

Family care leave can 
guaranteed reinstatement. 
seriously ill family member. 
as newborn care leave. 

F. Adoption Assistance 

be for twelve months in a two-year period with 
The purpose of the leave is to care for a 

Premium costs are covered under the same terms 

Under this program, employees are eligible for reimbursement of expenses 
associated with legal adoption of a minor child. Reimbursement is up to a 
maximum of $2,000. 

For additional assistance or information, please contact Leslie E. 
Workman, Legal Counsel, at 515/281-3798. 

Leave 
jf/dg/20 

attachments 
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.@991226 COMPARISON OF MATERNITY LEAVE PROVISIONS 

* * Group Term of Leave Types of Leave 
•=================== ======================= ================= 

Iowa House 4 consecutive months(1) All accrued 

Iowa Senate 8 to 10 weeks All accrued 
includes 2 weeks pre-
birth (1) 

IOWA C.L.S.A. 8 weeks no prebirth (1) Same as Senate 

Collect. Bargaining 3 months not to exceed LWOP only 
12 months (3) (4) 

Iowa Code 
Iowa Admin. Code 

REQUIRES ONLY THAT SICK LEAVE BE ALLOWED 
Sick leave up to 12 mos Sick then LWOP 

SEE MS. WORKMAN'S ENCLOSED CHART 

( 
C00220 

Right of 
Addt' I time Return Seniority Insurance 
=============== ========= ========= ============== 
Yes-LWOP or RWH Yes 

No limit but Yes 
Dr's statement 
required 
Same as Senate Yes 

Accrues 
during 
LWOP 
Does not 
during 
LWOP 
Accrues 
during 
LWOP 

State pays 
employers half 
to a point. 
State pays but 
LWOP employees 
pay all. 
"Benefits 
continue" 

Addt'l 3 months Yes but No All for 30 
then increments possib.of provision days only 
of 30 days up lay off 
6 months 

FOR MEDICAL DISABILITIES RESULTING FROM PREGNANCY 
Addt'l 12 mos. Yes 
for total of 24 
months. 

No 
provision 

No provision 

Family Leave 
=========== 
Not stated 

Up to 40 hrs 
per year. 

Sick leav~ 

(_ 

up to 40 then 
Family Leave. 
40 hours per 
year and post 
adoption leave 
(2) (4) 

40 hours per 
year. 

Other States 
Federal Law REQUIRES ONLY THAT POLICIES NOT DISCRIMINATE AGAINST DISABILITIES CONNECTED WITH PREGNANCY (See other table 

A T & T (5) 
for pending Federal legislation). 
12 months LWOP only 

LWOP=Leave without pay. RWH=Reduced Work Hours 

No Yes 

(1) No total maximum is stated. Maximum is determined only for the initial period. 

Retained 
but no 
accrual 
language 

AT & T pays Same exact 
Death and Life plan as 
and 6 mos. of maternity. 
HMO. 

(2) The Iowa United Professionals agreement and the State Police Officers Council does not contain this provision. 
(3) Iowa United Professionals have a base leave of 6 months and may extended in 30 day increments. Total may not exceed 9 months. 
(4) The State Police Officers Council has no provision for maternity leave. Thus, no right of return exists. Also, the agreement 

does not contain a family leave provision. 
(5) AI lows both par~nts to take newborn leave. 
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no cost to the employee) with an amount of group 
life insurance, plus an equal amount of group 
accidental death and dismemberment coverage, as 
indicated in the following schedule: 

AGE BASIC AD & D 
Under Age 65 $10,000 $10,000 
Age 65 but less than Age 70 5,500 5,500 
Age 70 and over 2,200 2,200 

3. Each full-time employee will have the option 
of applying for additional life insurance coverage 
(to be paid by the employee) through payroll 
deductions as provided in the following schedule: 

AGE OPTION OPTION 

UnderAge65 
Age 65 but less than Age 70 
Age 70 and Over 

I II 
AMOUNT AMOUNT 

$5,000 $10,000 
2,500 5,000 
1,000 2,000 

4. Upon an employee's termination from state 
service, the life insurance policy may be converted 
to an individual policy of life insurance at the 
appropriate rates. 
SECTION 5 Disability Insurance . 

The State agrees to continue the existing disability 
insurance programs within the various state 
departments and institutions for the duration of 
the Agreement. The State further agrees to continue -
to pay the entire cost for such disability insurance. 
For members of the bargaining unit, the qualifying 
period for eligibility for benefits under this 

-34-

insurance is sixty (60) working days. 
SECTION 6 Sick Leave 

A. Accrual 

) 

All permanent classified bargaining unit 
employees of the State shall accrue sick leave at 
the rate of one day for each full month of service. 
Sick leave shall not accrue during any period of 
absence without pay. 

B. Utilization of Sick Leave 
1. Employees may use accrued sick leave for 

personal illness (both physical and mental), bodily 
injuries, medically related disabilities resulting 
from pregnancy and childbirth or exposure to 
contagious disease: (a) which require the employee's 
confinement; or (b) which render the employee 
unable to perform assigned duties; or (c) where 
performance of assigned duties would jeopardize 
the employee's health or recovery. 

Personal illness as defined above may include 
medically diagnosed illness or disability resulting 
from work stress. 

The Appointing Authority may require a medical 
certificate or other appropriate verification for 
absences covered by this Article. 

Employees will be permitted to use compensatory 
time off and/or annual leave in lieu of sick leave 
when they so request. When a holiday falls while 
an employee is on paid sick leave, the employee's 
sick leave account shall not be charged for the 
holiday period. 

-35-
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2. Sick leave shall not be used for any reasons 
not specifically set forth above. 

C. Sick Leave Accounts 
The accrued sick leave shaH be placed in an 

employee's sick leave account. 
D. Cancellation of Sick Leave 
Separation from state service shall cancel aU 

unused accumulated sick leave. However, when an 
employee is laid off, any unused accumulated sick 
leave shall be restored, provided the employee is 
re-employed by any agency of the state within one 
(l).year. 

E. Payment of Sick Leave Upon Retirement 
Upon retirement, employees shaH receive cash 

payment for accumulated, unused sick leave in both 
the active and banked sick leave accounts not to 
exceed a total of two thousand (2,000) dol1ars payable 
with the employee's final paycheck upon retirement. 
· F. Conversion Rights 

1. All bargaining unit employees who have 
~ccu~ul~ted a minimum of thirty days (240 hours) 
m their s1ck leave account and who do not use sick 
leave for a full calendar month may elect to have 
one-half (1/2) day (4 hours), added to their accrued 
vacation account in lieu of adding one (l) day (8 
hours) to their accrued sick leave account. 

2. In the case of eligible permanent part-time 
employees, such conversion rights shall be prorated 
at the rate of two to one (one hour of vacation for 
every two hours of earned sick leave). 

-36-
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3. Employees who have made an election pursuant 
to this Section will be al1owed to accumulate !!I! 
to an additional twelve days (96 hours) beyond twice 
their annual vacation and unscheduled holiday 
entitlement. 

4. Procedures for the implementation of this 
Section shall be governed, as provided in the 
directive issued August 10, 1978, by the State 
Comptroller, or as may be subsequently modified 
by the Iowa Department of Personnel. 
SECTION 7 Paid Annual Leave of Absence 
(Vacation~) 

A. The Employer agrees to provide employees 
with a formal annual paid leave of absence plan 
(vacation) as set forth below. 

B. Employees shall begin earning annual leave 
on their first day in pay status. Employees are 
eligible for and shall be granted annual leave as 
follows: 

1. Permanent Full-time Employees 
a. Annual leave shall be based on the date of hire 

and accrue at the rate of eighty (80) hours (10 days) 
each year for a full year of service during the first 
four (4) years of service; one hundred twenty (120) 
hours (15 days) each year for a full year of service 
during the next seven (7) years of service; one 
hundred sixty (160) hours (20 days) each year for 
afullyearofserviceaftereleven(11)yearsofservice; 
one hundred seventy-six (176) hours (22 days) each 
year for a full year of service after nineteen (19) 
years of service; and two hundred (200) hours (25 

-37-
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If an employee is hospitalized while on his or 

her paid vacation, the portion of the paid vacation 
spent in the hospital may be rescheduled upon 
satisfactory proof of said hospitalization being 
provided to the Employer. The Employer agrees 
that employees will not be required to return to 
work during their vacation period. 

SECTION 6. Sick Leave 
A. Accrual 
All permanent full-time bargaining unit 

employees of the State shall accrue sick leave at 
the rate established by the following chart: · 

Hours of Accrued 
Sick Leave 
0-2,000 
2,000 - 2,500 
2,500 and up 

Rate 
of accrual 

1 day a month 
3/4 day/month 
1/2 day/month 

Sick leave shall not accrue during any period 
of absence without pay. If an employee's hours of 
accrued sick leave drop to a lower category as 
established by the chart above, the employee shall 
earn sick leave at the appropriate accrual rate for 
that category. 

B. Utilization of Sick Leave 
1. Employees may use accrued sick leave for 

personal illness (both physical and mental), bodily 
injuries, medically related disabilities resulting 
from pregnancy and childbirth, or exposure to 
contagious disease: (a) which require the employee's 
confinement; or (b) which render the employee 

-38-
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·unable to perform assigned duties; or (c) where 
performance of assigned duties would jeopardize 
the employee's health or recovery. 

Sick leave may be granted only on satisfactory 
evidence of sickness or injury on the part of the 
employee. In the event the Appointing Authority 
has reason to believe an employee is abusing the 
sick leave privilege or may not be physically fit 
to return to work, the Appointing Authority may 
require a medical certificate or other appropriate 
verification. Employees will be permitted to use 
compensatory time off and/or annual leave in lieu 
of sick leave when they so request. When a holiday 
falls while an employee is on paid sick leave, the 
employee's sick leave account shall not be charged 
for the holiday period. 

2. Where death occurs in the immediate family 
of the employee, accrued sick leave may be used, 
not to exceed twenty-four hours (3 working days) 
for each such occurrence. Immediate family is 
defined as, and limited to the wife-husband, child, 
parents, grandparents, foster children, brothers 
(and their spouses), and sisters (and their spouses) 
of the employee or spouse; aunts and uncles of the 
employee; or other relatives residing in the 
employee's immediate household. 

3. Employees may use accrued sick leave for 
personal medical or dental appointments which 
cannot be scheduled at times other than during 
working hours. 

4. Employees may use accrued sick leave for 
temporary emergency care of ill or injured mem hers 
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of the immediate family (as defined in paragraph 
2. above) for a limited period of time to permit 
the employee to make other arrangements. Use of 
sick leave for purposes of this Section is limited 
to five (5) days (40 hours) per year. 

5. Sick leave shall not be used for any reasons 
not specificaJJy set forth above. 

C. Sick Leave Accounts 
The first ninety (90) days (720 hours} of accrued 

sick leave shall be placed in an employee's active 
sick leave account. All additional accrued sick leave 
shall be placed in an employee's banked sick leave 
account. Sick leave in an employee's banked account 
may not be used until the active sick leave account 
is exhausted and only in the event the employee 
has an extended iJiness of at least five (5) working 
days in duration. 

D. CanceiJation of Sick Leave Separation from 
State service shall cancel all unused accumulated 
sick leave. However, when an employee .is laid off, 
any unused accumulated sick leave shaH be restored, 
provided the employee is re·emp1oyed by any agency 
of the State within one (1) year. 

E. Use of Sick Leave 
Upon retirement Upon retirement, including 

disability retirement, employees shall receive credit 
for alJ unused sick leave as follows: 

Accumulated, unused sick leave in both the active 
and banked sick leave accounts shall be converted 
at current value and credited to the employee's 
account for the purpose of paying the cost of the 
monthly premiums of a health insurance and/or 
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life insurance policy. 
Upon the death of an active or retired employee, 

the surviving spouse shall be entitled to the value 
of the sick leave bank in both the active and banked 
sick leave accounts as converted in the previous 
paragraph for the purpose of paying the cost of 
monthly premiums of a health insurance and/or 
life insurance policy for the employee's spouse or 
dependents. 

F. Conversion Rights 
1.. All bargaining unit employees who have 

accumulated a minimum of thirty days (240 hours) 
in their sick leave account and who do not use sick 
leave for a full calendar month may elect to have 
four hours(4 hours) added to their accrued vacation 
account in lieu of adding twelve hours (12 hours) 
to their accrued sick leave account. 

2. In the case of eligible permanent part-time 
employees, such conversion rights shall be prorated 
at the rate of three to one (one hour of vacation 
for every three hours of earned sick leave). 

3. Employees who have made an election pursuant 
to this Section will be allowed to accumulate up 
to an additional twelve (12) days (96 hours) beyond 
twice their annual vacation and unscheduled 
holiday entitlement. 

G. Work-Related Injuries In the event of a work­
related injury (those injuries covered by the Iowa's 
Worker's Compensation Law) of at least five (5) 
days in duration, the employee shall be aJJowed to 
utilize up to sixty (60) days of paid leave per incident 
which shall not be charged against the active or 

-41-

----------------------- ·---- ·- -

i 

··I 

, .. 

!II 

:,~ 
p 

!II ~·· 
.,. 

·l; 

·~.1!1: 

' ill ~ 

\•· . 

) 



) ) 

are required as a condition of employment to travel 
within the state on a regular basis shall be eligible 
for a permanent travel allowance as follows: 

1. Employees whose in-state travel expense has 
averaged between $100.00 and $150.00 per month 
for the preceding twelve (12) months shall receive 
a permanent travel allowance of $100.00. 

2. Employees whose in-state travel expense has 
averaged over $150.00 per month for the preceding 
twelve (12) months shall receive a permanent travel 
allowance of $150.00. 

The advance travel allowance shall be deducted 
from the employee's last paycheck upon separation 
from state service. Additionally, the Employer 
reserves the right to regularly review an employee's 
monthly travel expenses and should the employee 
fail to meet the above requirements, the advance 
travel allowance shall be withdrawn and deducted 
from the employee's next paycheck. 
SECTION 10. Extra Pay 

The Employer may, at its sole discretion, grant 
an incentive increase to bargaining unit employees, 
not to exceed three per cent (3%) of the employee's 
annual salary, providing that sufficient funds are 
available, in the Employer's estimation. The 
decision to grant or deny an incentive increase is 
not subject to the grievance procedure set forth i~ 
Article IV of this Agreement. Incentive increases 
which are granted shall be paid in one lump sum 
following the employee's performance evaluation 
and shall not be added to the base pay or carried 
over into subsequent evaluation periods. 

-42-

ARTICLE X 
LEAVES OF ABSENCE 

SECTION 1 Eligibility 
Employees shaH have the right to request a leave 

of absence in accordance with the provisions of this 
Article after the successful completion of their 
probationary period. Parenting leaves of absence 
shall be exempt from the waiting provisions of this 
Section. 
SECTION 2 Request Procedure 

Any request for a leave of absence shall be 
submitted in writing by the employee to the 
employee's immediate supervisor at least thirty (30) 
calendar days in advance whenever possible. The 
request shall state the reason for and the length 
of the leave of absence being requested. 

The immediate supervisor shall furnish a written 
response as follows: 

Requests for leaves of absence not exceeding one 
(1) month shall either be granted or denied within 
five (5) working days. 

Requests for a leave of absence exceeding one 
(1) month shall either be granted or denied within 
fifteen (15) working days. 
SECTION 8 Leaves of Absence Without Pay 

Except as otherwise provided by this Article, 
employees may be granted leaves without J!aY at 
the sole discretion of the Appointing Authority for 
any reason for a period up to, but not exceeding 
one (1) year. 

-43-
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A. Parenting Leave 
Employees shan be granted a leave of absence 

without pay at the time of birth or placement of 
an adopted infant or child as follows: 

·1. The employee shall, whenever possible, submit 
written notification to the immediate supervisor at 
least four (4) weeks prior to the start of the 
anticipated leave stating the probable duration of 
the leave. Such leaves shall be granted for a period 
of time up to, but not to exceed six (6) months. 
Upon request, additional parenting leave without 
pay may be granted in 30 day increments not to 
exceed· a total of 3 months unless the absence of 
the employee would cause a substantial hardship 
on the operating efficiency of the employing unit. 

2. In no case shall an employee be required to 
leave prior to childbirth unless she is no longer 
able to satisfactorily perform the duties of her 
position. 

3. Except as provided under Article IX, Section 
6 of this Agreement (Sick Leave), all periods of 
leave related to parenting shall be leaves of absence 
without pay. 

B. Military Leave 

Whenever an employee enters into the active 
military service of the Unled States, the employee 
shan be granted a military leave as provided under 
Section29A.28oftheCodeoflowaandtheapplicable 
federal statutes. 

C. Unpaid Educational Leave 
It is the expressed intent of the Employer to 

promote continued education by employees of the 

-44-

State and in furtherance of this policy, the State 
agrees to grantemployees unpaid educational leaves 
of absence in accordance with the following 
procedure: 

The Employer agrees that at any one time up 
to fifteen (15) bargaining unit employees of the 
Department of Human Services may be granted 
an unpaid educational leave of absence not to exceed 
two (2) years in duration. The Employer further 
agrees that at any one time up to three (3) bargaining 
unit employees of the Department of Education 
(Vocational Rehabilitation) and two (2) employees 
of the Department of Corrections may be granted 
an unpaid educational leave of absence not to exceed 
two {2) years in duration. Selection of employees 
shall be on the basis of seniority unless such selection 
would impose a substantial hardship on the delivery 
of services. 

To be eligible for unpaid educational leaves, an 
employeemusthavecompletedeighteen(18)months 
of service. The Employer will not be required to 
permit more than two (2) employees to be on unpaid 
educational leave simultaneously from the same 
work unit. 

D. Medical Leave of Absence 
Employees with at least one (1) year of seniority 

who have exhausted their sick leave benefits shall 
be granted an unpaid leave of absence not to exceed 
ninety (90) calendar days provided the illness or 
injury exceeds ten (10) days and appr~priate 
medical verification is submitted. Upon request of 
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the employee, extensions may be granted in 
increments for up to 90 days not to exceed a total 
of one (1) year. Such leaves may not be unreasonably 
withheld. Extension of such leaves shall not impair 
an employee's right to long term disability. 

E. The Employer agrees to provide for the 
foUowing rights upon an employee's return from 
any of the above approved leaves: 

1. The employee shall have the right to be returned 
to the previously held position or one of like nature. 

2. If the employee's position or one of like nature 
is not available, the layoff procedure set forth in 
Article VI of this Agreement shall be utilized; 
however, in the case of military leave, the employee 
will be given another position of similar pay and 
class for which the employee is qualified. 

F. Except as otherwise provided in other 
provisions of this Agreement, all fringe benefits 
shan continue during any unpaid leave of absence 
which does not exceed thirty (30) days. 
SECTION-' Reduction in Foree Leave 

Upon the Employer's determination to layoff. 
bargaining unit employees, the Employer will 
announce the number of bargaining unit employees 
in each layoff unit that will be laid off. The Employer 
will post the above announcement in each office 
of the affected layoff unit where bargaining unit 
employees are located for five (5) calendar days. 
No later than the fifth (5th) day of posting, 
permanent employees not designated for layoff and 
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who are in the same classification series affected 
by the layoff may apply for an unpaid leave of 
absence. The Employer shall grant such leaves, by 
seniority within class series and layoff unit up to 
the same number of employees as were scheduled 
for layoff. The number of employees to be laid off 
shall then be reduced by the number of leaves 
granted. The period of such leave shall be for one 
year, but may be extended by mutual agreement 
of the employee and the Employer. 

Return from leave shall be in accordance with 
Article VI, Section 2(H)(2). 
SECTION 5 Paid Leaves of Absence 

A. Jury Duty 
An employee on jury duty will be continued on 

the payroll and be paid his/her straight time hourly 
rate for his/her normally scheduled hours of work. 
Upon return from jury duty, the employee shall 
present evidence of the amount received for such 
jury duty and remit that amount to the Employer, 
Jess any travel or personal expenses paid for the 
jury service. If employees elect to use paid annual 
leave in lieu of work time for jury duty, they may 
retain the jury duty payment. Time spent in court 
and reasonable travel time shall be deducted from 
an employee's scheduled work hours for the day 
in question. 

The employee summoned as a juror shall notify 
the Employer immediately by memorandum 
attaching a copy of the summons. The employee 
shall be responsible for all subsequent notifications 
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when obligated to report for jury duty. 

· An employee who reports to jury duty and is 
dismissed, shaH promptly report to work for the 
remainder of the employee's working day, provided 
there are at )east two (2) hours remaining in the 
scheduled work day. 

B. Court Appearance 

When, in obedience to a subpoena or direction 
by proper authority, an employee appears as a 
witness for the Federal Government, the State of 
Iowa, or a poJitical subdivision thereof, or in a 
private Jitigation, the time spent shaH be considered 
as a leave of absence with pay provided the employee 
is not a party to the proceedings. The employee 
shaH remit witness fees to the Employer. 

C. Paid Educational Leave 
The Employer retains the sole discretion to either 

grant or deny requests for paid educational )eaves 
of absence. Requests for paid educational leave shaH 
be submitted at least one hundred and twenty (120) 
days in advance of the requested )eave. The 
Employer agrees to either grant or deny such 
requestsatleastsixty(60)dayspriortotherequested 
leave. Failure to respond within the designated time 
Jim its shaU not constitute approval of such requests. 
SECTION 6 Personal Leave Days 

Employees wiH be permitted to use up to forty 
(40) hours (5 working days) of paid leave each fiscal 
year for the following specific reasons: 

1. Where death occurs in the immediate family 
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of the employee, emergency leave may be used for 
each such occurrence. Immediate family is defined 
as, and limited to the wife-husband, child, parents, 
grandparents, grandchildren, foster children, 
brothers (and their spouses), and sisters (and their 
spouses) of the employee or spouse; aunts and uncles 
of the employee; or other relatives residing in the 
employee's immediate household. 

Where a death occurs in the immediate family 
of the employee, as defined above, after exhaustion 
of the employee's personal leave days account, the 
employee may use accrued sick leave, not to exceed 
3 working days for each such occurrence. 

2. When an employee is a pallbearer in a funeral 
service for someone who is not a member of the 
employee's immediate family (as defined in 
paragraph 2 above). 

3. Employees may use personal leave for personal 
medical or dental appointments (including reaso­
nable travel time) which cannot be scheduled at 
times other than during working hours. 

4. Employees may use personal leave for care 
of i1l or injured members of the immediate family 
(as defined in paragraph 2 above). 

5. Employees may use up to 16 hours of personal 
leave for reasons of personal importance to the 
employee with prior approval by the Employer. 
Every attempt will be made to grant the leave at 
the requested time. 

Personal leave shall not be used for any reasons 
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conver ted to an individual policy of life 
insurance a t the appropriate rates. 

B. Notwithstanding "A" above, Board of Regents 
employees will continue to be covered under 
the provisions of the group life insurance 
programs cu r'r ently in effect at Regents 
institutions. 

S ection 6 Disability Insurance 
The State agrees to continue the ex isting disability 
insuran ce programs wi thin the variou s state 
departments and institutions for the du ration of 
the Agreement. The State further agrees to contin ue 
to pay the entire cost for such disability insurance. 

Section 7 Sick Leave 

A. Accrual 
All permanent cl assified bargaining unit 
employees of the State shall accrue sick leave 
at the rate of one and a half (1 1/2) days for 
each full month of service. Sick leave shall 
not accrue during a ny absence without pay. 

The Employer and the Union will strive to 
develop a progr am in which employees may, 
at their sole discretion, select additional 
benefit options in return for reducing their 
sick leave accrual. 
(Airport Firefighters see Appendix F-2.) 

B. Utilization of Sick Leave 
1. Employees may use accrued !>ick leave for 

personal illness (both physical and mental), 
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bodily. injuries, medically related disabilities 
resultmg from pregnancy and childbirth, or 
expo~u re to contagious disease: (a) which 
req~1re the employee's confinement; or (b) 
wh1ch rend er the em ployee unable to 
perform assigned duties; or (c) where 
~erfor~ance of assigned duties would 
Jeopardize the employee's health or recovery. 

The .Appointi.n~ Authority may require a 
me~l.cal . cert1f1cate or other appropriate 
ven.f1cat10n for absences covered by this 
Art1cle. 

It is not the Employer's intent nor will the 
above language be construed in such a way 
as .to constitute harassment of employees. 
Th1.s language is intended as a veh icle by 
~h1ch the Employer may scrutinize habitual 
s1ck leave usage or in those cases where sick 
leave abuse is suspected. 

Employees will be permitted to use 
~om.pensatory t ime off and/or annual leave 
m lieu of si~k leave when· they so request. 
When. a ?ohday falls while an employee is 
on pa1d s1ck leave, the employee's sick leave 
acc?unt shall not be charged for the holiday 
penod. 

2. Where death occurs in the immediate family 
of the employee, accrued s ick leave may be 
used, not to exceed twenty-four hours for 
eac~ such occurrence. Immediate family is 
defmed as, and limited to the wife-husband, 

'· 
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child, stepchild, parents, stepparents., foster 
parents, grandparents, gran?ch1ldren, 
foster children, brothers (and the1r spo~ses), 
step brothers, foster bro~hers, and st.sters 
(and their spouses), step s1ster, foster s1ster, 
nieces, nephews, firstcousinsoftheemployee 
or spouse; aunts and uncles of the employee; 
or other persons who are members of the 
employee's household. 

3. When an employee is a pallbearer or funeral 
attendant in a funeral service for someone 
who is not a member of the employee's 
immediate family (as define<J, in paragraph 
2 above), accrued sick leave shall be used 
not to exceed one (1) working day for each 
such occurrence. 

4. Employees may use accrued sick !eave for 
personal medical or dental appomtments 
which cannot be scheduled at times other 
than during working hours. 

5. Employees may use accrued s~ck le~':e for 
care and necessary attention of 1ll or InJUred 
membersoftheimmediatefamily(asdefined 
in paragraph 2 above). Use of sick leave for 
purposes of this Section is limited to40 hours 
(5 working days per year). 

6. Employees may use accrued sick leave 
during adoption. Such leave shall not exceed 
five (5) working days. 

7. Sick leave shall not be used for any reasons 
not specifically set forth above. 
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C. Sick Leave Accounts 

The accrued sick leave shall be placed in an 
employee's sick leave account. 

D. CanceJiation of Sick Leave 

Separation from state service shall cancel all 
unused accumulated sick leave. However, 
when an employee is laid off, any unused 
accumulated sick leave shall be restored, 
provided the employee is re-employed by any 
agency of the State within two (2) years. 

E. Payment of Sick Leave Upon Retirement 
Upon retirement, employees shall receive 
cash payment for accumulated, unused sick 
leave not to exceed a total of two thousand 
(2,000) dollars payable during the pay period 
preceding the employee's retirement date. 

F. Conversion Rights 

1. All bargaining unit employees who have 
accumulated a minimum of thirty days (240 
hours) in their sick leave account and who 
do not use sick leave for a full calendar month 
may elect to have one half day ( 4 hours) added 
to their accrued vacation account in lieu of 
adding one and one-half days (12 hours) to 
their accrued sick leave account. 

2. In the case of eligible permanent part time 
employees, such conversion rights shall be 
prorated at the rate of three to one (one hour 
of vacation for every three hours of earned 
sick leave). 
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3. Employees who have made an election 
pursuant to this Section will be allowed to 
accumulate up to an additional twelve days 
(96 hours) beyond twice their annual vacation 
and unscheduled holiday entitlement. 

(Community Corrections see Appendix S-5.) 

Section 8 Paid Annual L eave of Absence 
(Vacations) 

A. The Employer agrees to provide employees 
with a formal annual paid leave of absence 
plan (vacation) as set forth below: 

B. Employees shall begin earning annual leave 
on their first day in pay status. Employees 
are eligible for and shall be granted annual 
leave as follows: 

1. Permanent Full-Time Employees 

a. Annual leave shall be based on the date 
of hire and accrue at the rate of eighty 
(80) hours (10 days) each year for a full 
year of service during the first four (4) years 
of service; one hundred twenty (120) hours 
(15 days) each year for a full year of service 
during the next seven (7 J years of service; 
one hundred s ix ty (160) hours (20 days) each 
year for a full year of service after eleven 
(I I) years of service; one hundred seventy­
six (176) hours (22 days) each year for a 
fu II year of service after nineteen (19) years 
of service; and two hundred (200) hours 
(25 days) each year for a full year of service 
after twenty-four (24) years of service. 
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b. Annual leave may be accumulated to twice 
the annual entitlement. 

2. School Year Employees 

Employees who are regularly employed 
on a school year bas is for less than twelve 
(12) months out of a year shall be granted 
pro rata annual leave consistent with 
paragraph "1-a" above. 

3. Permanent Part-')'ime Employees 

Employees who are regularly employed 
for twenty (20) or more hours but less 
than forty (40) hours per week on a 
continuing bas is shall be granted pro rata 
leave consistent with paragraph "1-a" 
above. 

(Airport Firefighters see Appendix F -3.) 

C. Annual leave credits in any given year shall 
not be earned for any period of absence without 
pay. 

D. In s~heduling vacation (annual leave), choice 
of t1me and amounts shall be governed by 
seniority as defined in Article V, provided 
employees submit their vacation requests at 
least sixty (60) calendar days prior to the 
requested time off. When vacation requests 
are not submitted sixty (60) days in advance 
vacations will be granted on a first come, first 
served, basis. Vacation requests will be 
answered within five (5) working days from 
the date of receipt unless such requests are 
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lAC 8/12/87 Personnel[581] 

CHAPTER 1 
DEFINITIONS 

(Prior to 11;5,86, Mem Employment DepartmentfS70ll 

581-1.1(19A) Definitions. 

Ch 1, p.l 

"Absence without leave" means any absence of an employee from duty without specific 
authorization. 

"Act" means Iowa Code chapter 19A creating the department of personnel. 
"Agency" means a department, independent agency, or statutory office provided for in 

the Iowa Code section 7E.2. 
''Appointing authority • • means the appointed or elected chief administrative head of a depart­

ment, commission, board, independent agency, or statutory office or that person's designee. 
"Base pay" means a fixed rate of pay for an employee that is exclusive of shift or educa­

tional differential, special or extraordinary duty pay, lead worker pay, or any other additional 
special pay. 

"Call back pay" means extra pay for eligible employees who are called to come back to 
work outside of their regular scheduled work hours, but not contiguous to the beginning or 
the end of their scheduled work hours. 

"Career executive program" means that program which provides for permanent employees 
in positions covered by merit system provisions to apply for and to be used as a source of 
candidates for executive level positions not covered by merit system provisions. 

"Certification" means the referral of available names from an eligible list to an agency for 
the purpose of making a selection in accordance with these rules. 

"Certified disability programs" means that program covering persons with disabilities who 
have been certified by the vocational rehabilitation division of the department of education 
or the division for the blind of the department of human rights as being able to perform the 
duties of a job class without further examination. Persons covered by the program are not 
required to take examinations typically necessary for consideration for employment in a job 
class. 

"Class" means one or more positions so similar in duties, responsibilities, and qualifica-
tions that each may be assigned to the same job title and pay plan. 

"Classification plan" means the arrangement of job classes into levels and series. 
"CI~ specification •• means a description of the general duties and responsibilities normally 

assigned to positions in the same class, as well as the minimum qualifications required for 
positions in the class covered by merit system provisions. 

''Commission • • means the Iowa personnel commission, composed of five volunteer citizens 
appointed by the governor and confirmed by the senate for six-year terms. 

"Compensatory leave" means leave time accrued for approved overtime worked. 
• "Confidential employee" means for purposes of merit system coverage the personal secre­

tary of: an elected official of the executive branch or a person appointed to fill a vacancy 
in an elective office, the chair of a full-time board or commission, or the director of a state 
agency; as well as the staff in the office of the auditor of the state, and the staff in the depart­
ment of justice except those reporting to the administrator of the consumer advocate division. 
"Confidential employee" means for purposes of collective bargaining any employee who works 
for the department, who has access to information subject to use in collective bargaining negoti­
ations, or who works in a close continuing relationship with representatives associated with 
negotiating collective bargaining agreements on behalf of the state, as well as the personal 
secretary of: an elected official of the executive branch or a person appointed to fill a vacancy 
in an elective office, the chair of a full-time board or commission, or the director, deputy 
director, or division administrator of a state agency. 

"Demotion" means the change of a nontemporary employee from one class to another having 
a lower pay grade. Demotions of permanent employees may be disciplinary, in lieu of layoff, 

•Objection filed 1212186, see "Objection, 1.1" following. 
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or voluntary. Demotions of probationary employees may be disciplinary or voluntary. 
"Department" means the Iowa department of personnel. 
"Director" means the director of the Iowa depanment of personnel or the director's designee. 
"Grievance" means an expressed difference, dispute, or controversy between an employee 

and the appointing authority, with respect to circumstances or conditions of employment. 
"Immediate family" means the employee's spouse, children, grandchildren, foster children, 

stepchildren, legal wards, parents, grandparents, foster parents, stepparents, brothers, foster 
brothers, stepbrothers, sons-in-law, brothers-in-law, sisters, foster sisters, stepsisters, daughters­
in-law, sisters-in-law, aunts, uncles, nieces, nephews, first cousins, corresponding relatives of 
the employee's spouse, and other persons who are members of the employee's household. 

"Long-term disability" means a condition of an employee who is determined by the state 
of Iowa's long-term disability insurance carrier to be unable to work because of illness or injury. 

"A1erit system" means those positions or employees in the state personnel system deter­
mined by the director to be covered by the provisions of Iowa Code chapter 19A as it pertains 
to qualifications, examinations, competitive appointments, probation, and just cause discipline 
and discharge hearings. 

"Minimum qualifications" means minimum requirements of education, experience, or other 
background needed to qualify for a job as published in a class specification, and pertains only 
to positions covered by merit system provisions. 

"Nonpay status" means that period of time when an employee does not work during sched­
uled work hours and the work absence is not covered by any kind of paid leave. This includes 
employees who do not supplement workers' compensation payments with paid leave. 

"Open competitive examination" means an examination which provides for competition 
among all persons who meet the minimum qualifications of a class, including state employees 
under the jurisdiction of the department. ' 

"Overtime" means those hours that exceed 40 in a workweek for which an employee is enti- ~ _) 
tied to be compensated. 

"Overtime covered class, employee, or position" means a class, employee, or position deter­
mined to be eligible for premium overtime compensation in accordance with the federal Fair 
Labor Standards Act. 

"Overtime exempt class, employee, or position" means a class, employee, or position deter­
mined to be ineligible for premium overtime compensation. 

"Pay increase" means a periodic step or percentage increase in pay within the pay range 
for the class based on time spent, performance, or both. 

"Pay plan" means one of the various schedules of pay grades and salaries established by 
the director to which classes in the classification plan are assigned. 

"Permanent employee" means any executive branch employee (except board of regents 
employees) who has completed at least six months of continuous nontemporary employment. 
When used in conjunction with coverage by the merit system provisions referred to in Iowa 
Code section 19A.2A, unnumbered paragraph 3, it further means those employees who have 
completed the period of probationary status provided for in Iowa Code subsection 19A.9(8). 

"Position" means a group of specific duties and responsibilities assigned by the appoint­
ing authority to be performed by one employee. A position may be part-time, full-time, 
temporary or permanent, occupied or vacant, or covered or not covered by merit system 
provisions. 

"Premium rate" means compensation equal to one and one-half hours for each hour of 
overtime. 

"Probationary employee'' means any executive branch employee (except board of regents 
employees) who has completed less than six months of continuous non temporary employment. 
When used in conjunction with coverage by the merit system provisions referred to in Iowa 
Code section 19A.2A, unnumbered paragraph 3, it further means those employees who have 
not completed the period of probationary status provided for in Iowa Code subsection 19A.9(8). 

"Promotion .. means the acceptance by a non temporary employee of an offer by an appoint­
ing authority to move to a position in a class with a higher pay grade and may involve move­
ment between positions covered by merit system provisions and positions not covered by merit 
system provisions. 
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lAC 12/17/86 Personnel[581] Objection, l.l 

At its November meeting the administrative rules review committee voted to object to that 
portion of 581 lAC 1.1 which relates to the definition of a confidential employee. lt is the 
opinion of the committee this definition is unreasonable in that it overly restricts the availability 
of confidential secretaries. This definition appears as part of ARC 7103 and is published in 
IX lAB 10 (ll-5-86). 

This rule in pertinent part provides a confidential employee is the secretary of an elected 
official. All other secretaries are not defined as confidential and are protected by the merit 
provisions of Chapter 19A, Iowa Code. In the committee's opinion this definition is too narrow 
and should be broadened to include the secretary of the deputy official and the secretaries 
of the division heads. 

The authority for this rule is found in Senate File 2175, section 205, which re-defined the 
exemptions from the merit system. Part of this re-definition included the elimination of the 
following language: 

"3. Three principal assistants or deputies for each elective official and one stenographer 
or secretary for each elective official and each principal assistant or deputy thereof, also 
all supervisory employees and their confidential assistants." 

While this specific exemption was deleted from Chapter 19A, S.F. 2175 added a generic 
exclusion for "all confidential employees." The committee believes that the deletion of section 
19A.3(3) did not mean that all division level or higher secretaries were to be covered by merit. 
The committee believes that the re-write of section 19A.3 was intended to reduce the number 
of automatic exemptions (from twenty-four to seventeen) and to vest in the Personnel Depart­
ment authority to create exemptions as needed in particular situations. 

The committee feels that deputy and division level secretaries are within those "particular 
situations'' where the department should provide an exemption by rule. Agencies headed by 
elected officials are unique. The management of those agencies is based on agenda developed 
by a political as well as administrative process. The highest level managers and their immedi­
ate staff should be directly accountable to the official who campaigned on that agendum and 
they should be expected to have some loyalty for that agendum. 
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lAC 8/12/87 Personnel[581] Ch 1, p.3 

"Reclassification" means the change of a position from one job class to another based upon 
changes in the kind or level of assigned duties and responsibilities. 

"Red-circled salary" means an employee's salary that exceeds the maximum for the pay 
grade in the pay plan to which the employee's class is assigned. 

"Regular rate of pay" means the total compensation an employee receives including base 
pay, shift or educational differential, special or extraordinary duty pay, leadworker pay, or 
any other additional special pay. 

"Same pay grade" means those pay grades in the various pay plans having the same pay 
grade number as well as those pay grades using a three-step pay range where those steps cor­
respond to the top three steps of a six-step range. A three-step pay grade shall be considered 
the same as the corresponding six-step pay grade in determining whether an action is a promo­
tion, demotion, or transfer. 

"Shift" means one segment of a 24-hour period in the work schedule of an appointing 
authority (e.g., day, evening, night shift). 

"Shift differential" means extra pay for eligible employees who work shifts other than the 
day shift. 

"Special duty assignment'' means the temporary assignment of a permanent employee to 
a position in another class. 

"Standby" means those times when eligible employees are required by the appointing author­
ity to restrict their activities during off-duty hours so as to be immediately available for duty 
when required by the appointing authority, and is other than simply the requirement to leave 
word of their whereabouts in case of the need to be contacted. 

"Temporary • • means employment for a limited period of time, or employees with seasonal, 
emergency, intermittent, internship, trainee, or temporary status. 

"Transfer" means the change of a nontemporary employee from one position to another 
position in the same class or to another class in the same pay grade. 

"Veteran" means any person honorably separated from active duty with the armed forces 
of the United States who served in any war, campaign, or expedition during the dates speci­
fied in 1985 Iowa Code supplement section 70.1. 

"Work time" means all hours spent performing the duties of an assigned job; travel between 
job sites during or after the employee's regular hours of work (where no overnight expenses 
are involved); rest periods allowed during the employee's regular hours of work; and meal 
periods when less than 30 consecutive minutes is provided. 

~~workweek" means a regularly recurring period of time within a 168-hour period of seven 
consecutive 24-hour days. 
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This rule is intended to implement Iowa Code section 19A.9. 
[Filed 6/9/70; amended l/15/75, amended lAC Supp. 7/28175-

published 9/22/75, effective 10/27 /75] 
[Filed 8/2/78. Notice 6/28/78-published 8/23178. effective 9/27 /78) 

[Filed 10/ 12/79, Notice 8/22179-published 10/31179, effective 12/5179} 
[Filed 2/28/80, Notice 12/26;79-published 3/19/80, effective 4/23/80) 
[Filed 11/7/80, Notice 6/25/80-published 11/26/80, effective 12/31/801 

[Filed 1/2/81, Notice I 0/1 /SO-published I /21/81, effective 2/25/81) 
[Filed 8/14/81, Notice 6/24/81-published 9/2/81, effective 1017 /81} 

[Filed 12/3/82. Notice 10113/82-published 12/22/82. effective 1126/83*1 
[Filed emergency 71 I 5183-published 813183. effective 71151~3] 

[Filed 10/21/83, Notice 8/3/83-published 11/9/83, effective 12/14/83) 
[Filed 2/24/84, Notice 1/4/84-published 3/14/84, effective 4/18/84] 

[Filed 3122/85, Notice 10/24/84-published 4/10/85, effective 5115/85] 
[Filed 7/26/85. Notice 5/22185-published 8/14/85, effective 9/ 18/85] 
[Filed 12/ 13/85, Notice 10/9/85-published I I l/86, effective 2/ 5/86) 
[Filed 4/4/86, Notice II 15/86-published 4/23/86, effective 5/28/86) 

[Filed emergency 7/1186-published 7/30/86, effective 7/1/86)** 
[Filed 10/17/86, Notice 8/13/86-published 11/5/86, effective 12/10/86) 
[Filed 7/24/87, Notice 6/17/87-published 8/12/87, effective 9/16/87] 

"Effec:tive date or 1.1(13). 1.1(31 ), 1.1(32), 1.1(35), and 1.1(54) delayed seventy days by the administrative rules review committee. Delay 
lifted by committee on 218/83. See details following chapter analysis. 

••See lAB Personnel Depanment 
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CHAPTER 14 
LEAVE 

(Prior 10 IJ;SI86, ~ern Employmcn1 OcpartmcnUS70)J 

lAC 8/12/87 

581-14.1(19A) Attendance. Appointing authorities shall establish the working schedules, 
regulations, and required hours of work for employees under their direction. All regulations 
and schedules shall be made known to the affected employees by appointing authorities. All 
absences of probationary and permanent employees shall be charged to one of the leave 
categories provided for in this chapter. 

581-14.2(19A) Vacation leave. 
14.2(1) A probationary or permanent employee shall earn vacation for continuous state 

service as follows: 
a. Two (2) unscheduled holidays to be added to the vacation allowance each year. 
b. Two (2) weeks vacation during the first and through the fourth year of employment (80 

hours plus 16 hours-3.69 hours for the first and second biweekly pay periods; 3.72 hours 
for the third biweekly pay period). 

c. Three (3) weeks vacation during the fifth and through the eleventh year of employment 
(120 hours plus 16 hours-5.23 hours for the first and second biweekly pay periods; 5.24 hours 
for the third biweekly pay period). 

d. Four (4) weeks vacation during the twelfth year and through the nineteenth year of employ­
ment (160 hours plus 16 hours-6. 77 hours for the first and second biweekly pay periods; 6. 76 
hours for the third biweekly pay period). 

e. Four and four-tenths (4.4) weeks vacation during the twentieth year through the twenty­
fourth year of employment ( 176 hours plus 16 hours-7 .39 hours for the first biweekly pay 
period; 7.38 hours for the second and third biweekly pay periods). 

f. Five (5) weeks vacation during the twenty-fifth and all subsequent years of employment 
(200 hours plus 16 hours-8.31 hours for the first and second biweekly pay periods; 8.28 hours 
for the third biweekly pay period). 

14.2(1) Vacation is subject to the following conditions: 
a. Vacation shall be subject to the approval of the appointing authority. The appointing 

authority shall approve vacation so as to maintain the efficient operation of the agency; take 
into consideration the vacation preferences and needs of the employee; and make every reason­
able effort to provide vacation to prevent any loss of vacation accrual. 

b. Prob.ationary and permanent part.;.time employees shall accrue vacation in an amount 
proportionate to that which would be accrued under full-time employment. 

c. Vacation shall riot accrue during any absence without pay. 
d. An employee who is transferred, promoted, or demoted from one state agency to another 

shall be credited with the vacation accrued. 
e. An employee who leaves state employment for any reason shall be paid, or have pay­

ment made according to law, for all accrued vacation. Payment shall be included with the 
employee's final paycheck and shall be based on the employee's total biweekly regular rate 
of pay at the time of separation. When other than base pay is to be included that other pay 
must have been in effect for at least three pay periods. Vacation shall not be granted after 
the employee's last day of work. 

f. An employee may, at the appointing authority's discretion, be required to use all accrued 
vacation before being granted any leave without pay, except as otherwise provided in these rules. 

g. Vacation shall be charged on the employee's workday basis. Officially designated holidays 
occurring during an employee's vacation shall not be counted against the employee's accrued 
vacation. . 

h. hi the event of an illness or disability while on vacation, that portion of the vacation 
spent under the care of a physician shall be switched retroactively to and charged against the 
employee's accrued sick leave upon satisfactory proof from the physician of the illness or dis­
ability and its duration. 

i. Vacation shall not be used in excess of the amount accrued. 
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). Vacation shall be cumulative to a maximum of twice the employee's annual rate of accrual, 
incl.uding sick leave conversion. An appointing authority may require an employee to take 
vacation whenever it would be in the best interests of the agency. The employee shall be given 
reasonable notice of the appointing authority's decision to require the use of accrued vacation. 
However, an employee shall not be required to reduce accrued vacation to less than eighty 
(80) hours. 

k. One ( l) week of vacation shall be equal to the number of hours in the employee's normal, 
regular workweek. 

I. Any employee who is laid off, and subsequently returns to state employment within two 
years following the date of separation, shall have previous continuous service and the period 
of separation counted toward the vacation accrual rate. Employees who decline recall and 
employees who are rehired but subsequently terminate are ineligible for prior service credit 
if later reemployed during that same two-year period. 

m. An employee who was terminated due to a long-term disability or a job-related illness 
or injury and applies for recall under subrule 11.3(6), and subsequently returns to state 
employment within two years following the date of medical release, shall have previous con­
tinuous service and the period of time from the date of medical release counted toward the 
vacation accrual rate. 

n. Time spent in military service, within the specified time limits of the military training 
and service Act, shall be considered continuous service for the purpose of computing vacation 
accrual, provided the employee returns to state service within ninety (90) calendar days fol­
lowing discharge from military duty. Vacation shall not accrue to an employee while on military 
leave without pay. 

581-l4.3(19A) Sick leave with pay. Probationary and permanent employees shall accrue 
sick leave at the rate of one and one-half (1 Yz) days (5.54 hours for the first and second biweekly 
pay periods, and 5.52 hours for the third biweekly pay period) for each complete month of 
full-time employment. The use of sick leave with pay shall be subject to the following 
conditions: 

14.3(1) Accrued sick leave may be used during a period when an employee is unable to 
work because of medically related disabilities; for physical or mental illness; medical, dental 
or optical examination, surgery or treatment; or when performance of assigned duties would 
jeopardize the employee's health or recovery. Medically related disabilities caused by preg­
nancy or recovery from childbirth shall be covered by sick leave. 

14.3(2) Sick leave shall not be used as vacation. 
14.3(3) Sick leave shall not be granted in excess of the amount accrued. 
14.3(4) T-here is no limit on the accumulation of sick leave. An employee who is eligible 

for vacation and sick leave benefits, and who has accrued 240 hours of sick leave may elect 
to accrue additional vacation in lieu of the normal monthly sick leave accrual. The conver­
sion shall be on the basis of one hour of vacation for three hours of sick leave, for each full 
month when sick leave is not used during that month. An employee's maximum vacation accrual 
may be increased under this subrule up to 96 hours. 

14.3(5) In all cases when an employee has been absent on sick leave, the employee shall 
immediately upon return to work submit a statement that the absence was due to illness or 
other reasons stated in this rule. Where absence exceeds three (3) working days, the reasons 
for the absence shall be verified by a physician or other authorized practitioner if required 
by the appointing authority. An appointing authority may require verification for lesser periods 
of absence and at any time during an absence. In all cases, sick leave shall not be deducted 
from that accrued until authorized by the appointing authority. 

14.3(6) Sick leave shall be charged on the employee's workday basis. Officially designated 
holidays occurring during an employee's sick leave shall not be counted against the employee's 
accrued sick leave. 
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14.3(7) Sick leave shall not accrue during any absence without pay. 
14.3(8) Probationary and permanent part-time employees shall accrue sick leave in an 

amount proportionate to that which would be accrued under full-time employment. 
14.3(9) An employee who is transferred, promoted, or demoted from one agency to another 

shall be credited with the sick leave accrued. 
14.3(10) All accrued sick leave shall expire on the date of separation and no employee shall 

be reimbursed for accrued sick leave unused at the time of separation except as provided for 
in Iowa Code section 79.1. However, if an employee is laid off and is reemployed by any 
state agency within one year following the date of layoff, or if an employee who was terminated 
due to an on-the-job injury or illness and is reemployed by any state agency within one year 
following the date of medical release, the employee's unused accrued sick leave shall be restored 
unless the employee received a payout of some or all accrued sick leave. 

14.3(11) Employees may also use accrued sick leave, not to exceed a total of 40 hours per 
fiscal year, for the following purposes: 

a. When a death occurs in the immediate family; 
b. For the temporary care of members of the immediate family. 
This leave shall be granted at the convenience of the employee whenever possible and con­

sistent with the staffing needs of the appointing authority. 
14.3(12) If an absence because of illness, injury or other proper reason for using sick leave 

provided for in this rule extends beyond the employee's accrued sick leave, the appointing 
authority may require or permit additional time off to be charged to any other accrued leave 
except that employees shall, upon request, be paid accrued vacation and compensatory leave 
in a lump sum to prevent delay of long-term disability benefits. When all accrued sick leave 
has been used, the employee may be granted leave without pay or terminated except as provid­
ed in subrule 14.5(4). Leave without pay for temporary disabilities for medically related rea­
sons shall be in accordance with rule 581-14.5(19A), prior to termination. 

14.4 Rescinded lAB 5/18/88. 

581-14.5(19A) Leave without pay. A permanent or probationary employee, on written 
request and written approval by the appointing authority, may be granted leave without pay 
for any reason deemed satisfactory to the appointing authority, subject to the following 
conditions: 

14.5(1) Leave without pay shall not originally be granted for more than 12 consecutive 
months. Accrued leave need not be exhausted before leave without pay is granted except that 
accrued sick leave must be exhausted if the reason for leave without pay is due to a medically 
related ~Usability. The determination to require the exhaustion of any or all accrued leave 
shall rest with the appointing authority except as provided in subrule 14.5(4). On written request, 
prior to the expiration of a granted leave, the appointing authority may, in writing, grant an 
extension of the leave without pay. The approved leave without pay extension may not be 
for more than an additional 12 consecutive months, unless otherwise approved by ~he director. 

14.5(2) Failure by the employee to report back to work on the date specified in the written 
request shall be considered a voluntary resignation unless otherwise approved by the appoint­
ing authority. A written statement accepting the resignation shall be sent to the employee by 
the appointing authority and a copy sent to the director. 

14.5(3) Employees who do not supplement workers' compensation with sick leave, vacation 
or compensatory leave, and who are kept on the payroll in a nonpay status for more than 
30 calendar days, shall be placed on leave without pay for purposes of probationary periods, 
pay increase eligibility, and other benefits. A written statement to this effect shall be sent 
to the employee within three days following the action by the appointing authority. 
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14.5(4) When requested in writing and verified by the employee's physician or other licensed 
practitioner, an employee shall be granted leave. either paid. unpaid or a combination of the 
two at the discretion of the employee. for at least an eight-week period when the purpose is 
to provide recovery from a medically related disability except that leave without pay shall not 
be granted unless accrued sick leave has been exhausted. The appointing authority may grant 
leave in excess of the eight-week period. Paid leave shall not be granted in excess of that accrued. 
At any time during the period of leave the appointing authority may require that the employee 
submit written verification of continuing disability from the employee's physician or other 
licensed practitioner. In addition to the reason listed, subrule 14.5(2) shall also apply under 
the following circumstances: 

a. The employee fails or refuses to supply the requested verification of continued disability. 
b. The verification does not clearly show sufficient continuing reason that would prevent 

the performance of the employee's regular work duties. 
c. The employee is shown to be performing work which is incompatible with the purpose 

for which the leave without pay was granted. 

581-14.6(19A) Rights upon return from leave without pay, military leave, Olympic leave 
or educational leave. The employee must notify the agency or institution where employed 
prior to the leave of the intent to exercise return from leave rights. Upon return from leave 
the employee shall have the right to return to a vacant position in the class held prior to the 
leave or to a class in the same pay grade for which the employee qualifies. If a vacant position 
is not available, the reduction in force provisions of 581-Chapter 11 shall apply. The employee 
may return to work sooner than the approved leave expiration date if approved by the appointing 
authority. Except for military leave or educational leave required by the appointing authority, 
the pay increase eligibility date shall be adjusted for the period of leave without pay to a later 
date if the period of leave without pay exceeds 30 calendar days. 

581-14.7(19A) Compensatory leave. Compensatory leave accrued in accordance with subrule 
4.6(3) shall be granted at the convenience of the employee whenever possible. Accrued com­
pensatory leave may, at the discretion of the appointing authority, be required to be used pro­
vided the employee is notified five (5) working days prior to the required usage. 

581-14.8(19A) Holiday leave. Holidays shall be granted in accordance with statutory pro­
visions to employees who are eligible to accrue vacation and sick leave. 

14.8(1) The value of a holiday shall be equal to the number of hours the employee is sched­
uled to work, but not less than eight (8) hours for full-time employees. Compensation for 
holidays shall be prorated for employees who are scheduled to work less than eighty (80) hours 
in the pay period, based on the number of hours scheduled to work during the pay period 
in which the holiday falls. The hours scheduled for the holiday shall be ir.cluded when deter­
mining the number of pro rata holiday hours. 

14.8(2) For employees who work Monday through Friday, a holiday falling on Sunday 
shall be observed on the following Monday and a holiday falling on Saturday shall be observed 
on the preceding Friday. For all other employees, the designated holiday shall be observed 
on the day it occurs. 

14.8(3) To be eligible for holiday compensation an employee must be in pay siatus either 
the last normally scheduled workday before or the first normally scheduled workday after the 
holiday and shall not have been on unapproved leave without pay the last normally scheduled 
workday before nor the first normally scheduled workday after the holiday. An employee 
who terminates and whose last day in pay status precedes a holiday shall not be eligible for 
payment for that holiday. 
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14.8(4) When the holiday falls on an overtime-covered employee's scheduled workday, 
and the employee does not get the day off, the employee shall be compensated for the holi~ay 
in accordance with subrule 14.8(1) in addition to a premium rate for time worked. The premmm 
rate shall be paid for hours worked between 12:01 a.m. and 12:00 p.m. on the holiday. However, 
hours compensated at the premium rate shall not be counted as part of the 40 hours when 
~alculating overtime pay. 

When the holiday falls on an overtime-covered employee's day off, the employee shall be 
compensated for the holiday to a maximum of eight hours. 

Compensation for holidays under this subrule shall be either in pay or compensatory leave. 
The decision to pay or grant compensatory leave shall be made by the appointing authority. 

14.8(5) When an overtime exempt employee is required to work on a holiday the employee 
may be compensated for the time worked in addition to regular holiday pay at the discretion 
of the appointing authority. Compensation shall be at the employee's regular rate of pay for 
all hours worked and shall be either in pay or compensatory leave. The decision to pay or 
grant compensatory leave shall be made by the appointing authority. 

When a holiday falls on an overtime exempt employee's day off, the employee shall be com­
pensated for the holiday to a maximum of eight hours. 

581-14.9(19A) Military leave. 
14.9(1) A probationary or permanent employee who is a member of the national guard, 

organized reserve, or any component part of the military of the state of Iowa or the United 
States, shall, when ordered by proper authority to active state or federal military ser­
vice, be granted leave for the period of active state or federal military service without 
loss of pay during the first 30 workdays of leave. Military leave may be utilized up to 30 work 
days in any calendar year. However, any amount of military leave taken during any part of 
an employee's scheduled workday, regardless of the number of hours taken, shall count as 
one day toward the 30-workday maximum. 

14.9(2) A probationary or permanent employee who is inducted into military service shall 
be placed on leave status for a maximum period of five years. The employee must notify the 
agency or institution where employed prior to the military leave of the intent to exercise return 
from leave rights and must do so within 90 calendar days after honorable discharge from the 
service or from hospitalization continuing after discharge for a period of not more than one 
year or the employee will be terminated. Rights upon return from military leave shall be in 
accordance with the provisions of rule 581-14.6(19A). 

581-14.10(19A) Educational leave. Educational leave, with or without pay, may be granted 
at the discretion of the appointing authority for the purpose of assisting state employees to 
develop skills that will improve their ability to perform their present job responsibilities or 
to provide training and developmental opportunities for employees that will enable the agency 
to better meet staffing needs. Education financial assistance shall be in accordance with rule 
581-15.10(19A). 

14.10(1) Length of leave. Educational leave shall be requested for a period not to exceed 
twelve ( 12) consecutive months. Accrued vacation or compensatory leave need not be exhausted 
before educational leave is granted. The determination to require the exhaustion of any or 
all accrued leave shall rest with the appointing authority. The appointing authority may grant 
an extension of the original leave for an additional twelve (12) months. 

14.10(1) Selection of applicants. While the selection of applicants is at the discretion of 
the appointing authority, it is the express policy of the state to offer all qualified employees 
an equal opportunity to be considered for educational leave within the limitations imposed 
by agency staffing requirements. 

14.10(3) Educational institutions. An employee on educational leave may take course work 
at any accredited educational institution within the state. Attendance at out-of-state institu­
tions may be approved provided there are geographical or educational considerations which 
make attendance at institutions within the state impractical. 
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14.10(4) Notification. The appointing authority shall notify the legislative council and 
the director of all educational leaves within 15 days following the granting of the leave in a 
manner prescribed by the director. If the appointing authority fails to notify the legislative 
council and the director, the expenditure of funds for the educational leave shall not be allowed. 

14.10(5) Agency report. The appointing authority shall report to the director and the legis­
lative council, not later than October I of each year, the direct and indirect costs to the agency 
of educational leave granted to employees during the preceding fiscal year in a manner prescribed 
by the director. 

581-14.11(19A) Election leave. An employee who is not covered by the federal Hatch Act 
and who becomes a candidate for paid, partisan elective office shall, upon the employee's 
request, be granted leave thirty (30) calendar days before a contested primary, special, or general 
election. The employee may choose to use accrued vacation or compensatory leave, or leave 
without pay to cover these periods. 

An employee who is elected to a paid, partisan office or appointed to an elective paid, parti­
san office shall, upon written request to the appointing authority, be granted leave to serve 
in that office, except where prohibited by federal law. The use of accrued vacation or com­
pensatory leave, or leave without pay to cover this period shall be at the discretion of the em­
ployee. The leave provided for in this rule need not exceed six years. An employee shall not 
be prohibited from returning to employment before the expiration of the period for which 
the leave was granted. 

581-14.12(19A) Court appearances and jury duty. When in obedience to a subpoena, sum­
mons, or direction by proper authority, an employee appears as a witness or a jury member 
in any public or private litigation in which the employee is not a party to the proceedings, 
the employee shall be entitled to time off during regularly scheduled work hours with regular 
compensation, provided the employee gives to the appointing authority any payments received 
for court appearance or jury service, other than reimbursement for necessary travel or per­
sonal expenses. If the employee is directed to appear as a witness by the appointing authority, 
all time spent shall be considered to be worktime. 

14.12(1) Hours spent on court or jury leave by an employee outside the employee's sched­
uled work hours are not subject to this rule, nor shall any payments received for court appear­
ance or jury service be remitted to the appointing authority. 

14.12(2) The employee shall notify the appointing authority immediately upon receipt of 
a subpoena, summons, or direction by proper authority to appear. 

14.12(3) An employee relieved from jury service or appearance as a witness shall report 
to work if there will be at least two (2) hours remaining in the employee's scheduled workday 
after necessary return travel time. 

14.12(4) Upon return to work, the employee shall present evidence to the appointing author­
ity of any payments received for court appearance or jury service. 

581-14.13(19A) Voting leave. An employee who is eligible to vote in a public election in 
the state of Iowa may request time off from work with regular pay for a period not to exceed 
three hours for the purpose of voting. Leave shall be granted only to the extent that the 
employee's work hours do not allow a period of three consecutive hours outside the employee's 
scheduled work hours during which the voting polls are open. 

A request for voting leave must be made to the appointing authority on or before the 
employee's last scheduled shift prior to election day. The time to be taken off shall be desig­
nated by the appointing authority. 

581-14.14(19A) Olympic competition leave. An employee shall be granted leave to partici­
pate in Olympic competition sanctioned by the United States Olympic Committee. 

The employee shall present to the appointing authority proper documentation, a statement 
of intent to participate and the specific leave periods involved. 
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Leave shall be granted only for a reasonable time necessary to travel to and from the site 
of the competition, a reasonable period of pretraining time at the competition site, and the 
time actually required to participate in the competition. The maximum Olympic leave granted 
per fiscal year shall not exceed ninety (90) workdays. 

Employees shall receive their regular rate of pay during Olympic leave, not to exceed the 
amount of pay they would receive for a normal scheduled workweek. Overtime is not autho­
rized, nor shall pay be authorized for any days spent in travel, in pretraining or in Olympic 
competition for which the employee would not ordinarily be compensated if at work. 

Employees shall retain their regular employment benefits, including accrual of sick leave, 
vacation, insurance entitlements, and pay increase eligibility throughout approved Olympic 
competition leave. 

581-14.15(19A) Severe weather leave. 
14.15(1) When the employer closes a state facility due to severe weather emergencies, all 

probationary or permanent employees may elect to use earned compensatory leave, vacation, 
or leave without pay to cover the absence. Employees may, with the approval of their appoint­
ing authority, also elect to work their scheduled hours even though the state facility is closed 
to the general public. Employees may be permitted to make up lost time within the same work­
week with the approval of their immediate supervisor. 

14.15(2) If the proper management authority declares that a severe weather situation exists, 
but the facility is not closed, the following shall apply: 

a. If the probationary or permanent employee reports within one-half hour following the 
scheduled reporting time, the employee will be assumed to have reported on time. 

b. If the probationary or permanent employee reports later than one-half hour following 
the scheduled reporting time, the employee shall be credited with having worked the first one­
half hour of the day plus all hours actually worked. Employees may elect to charge any addi­
tional lost time to compensatory leave, vacation, or leave without pay. 

c. If unable to report to work, the probationary or permanent employee may elect to use 
earned compensatory leave, vacation, or leave without pay. 

581-14.16(19A) Particular contracts governing. Where provisions of collective bargaining 
agreements differ from the provisions of this chapter, the provisions of the collective bargain­
ing agreements shall prevail for the employees covered by those agreements. 

581-14.17(19A) Examination and interviewing leave. 
14.17(1) Employees may be granted leave to take examinations for positions covered by 

merit system provisions. Employees may elect to use vacation leave, compensatory leave, or 
leave without pay at the discretion of the appointing authority. 

14.17(2) Employees may be granted the use of paid work time to attend interviews during 
scheduled work hours for jobs within their agency. For agencies that have statewide opera­
tions, the appointing authority may restrict the use of paid time to interviews within the central 
office, institution, county, or district office. A reasonable time limit for interviews may be 
designated by the appointing authority. Employees may be granted leave for interviews out­
side the agency, central office, institution, county, or district office in which case they may 
elect to use vacation leave, compensatory leave, or leave without pay at the discretion of the 
appointing authority. 

14.17(3) Employees shall not be granted vacation leave or compensatory leave for taking 
examinations or attending interviews outside their scheduled work hours. 
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14.17(4) The use of state vehicles, mileage reimbursement, or per diem shall not be autho­
rized for employees taking examinations or for attending interviews. 

14.17(5) Appointing authorities shall post and make known to employees the provisions 
of this rule. 

581-14.18(19A) Service on committees, boards, and commissions. State employees who 
are appointed to serve on committees, boards, commissions, or similar appointments for Iowa 
state government shall be entitled to regular compensation for such service. Employees shall 
be paid in accordance with these rules for time spent. 

Pursuant to Iowa Code section 79.1, employees shall nut be entitled to additional compen-
sation for such service. 

Employees shall have actual and necessary expenses paid. 
Employees shall notify the appointing authority at the time of the appointment. 
These rules are intended to implement Iowa Code section 19A.9. 

[Filed 11/5/70: amended 4/14/71. 5/1/71. 8/18/71, 12/23/71, 5/10/72. 9/13/72, 
10/ ll/72, 8/16/73, 7/26/74, 5/19/75] 

[Amendment filed 9/4/75. Notice 7 /28/75--published 9/22/75, effective 10/27 /75; 
emergency amendment filed and effective 10/20/75--published 11/3/75] 
[Emergency amendment filed and effective 1114/75-published 11/3/75] 
[Filed 1119/76, Notice ll/17/75--published 2/9/76, effective 3/15/76] 
[Filed 4/23/76, Notice 3/8/76--published 5/17/76. effective 6/21176] 
[Filed 8/2/76, Notice 6/28/76--published 8/9/76, effective 9/13/76] 

[Filed 9/16/76. Notice 8/9/76--published 10/6/76, effective 11/10/76] 
[Filed 2/1/78, Notice 12/28/77-published 2/22/78, effective 3/29/78] 
[Filed 8/2/78, Notice 6/28/78--published 8/23/78, effective 9/27/78] 

[Filed 10/17/78, Notice 8/9/78--published 11/15/78. effective 12/20178) 
[Filed 8/1/79, Notice 6/13179-published 8/22/79, effective 9/26/79] 
[Filed I 0/12/79, Notice 8/22/79-published 10/31/79, effective 12/5/79] 

[Filed 10/26/79, Notice 9/19/79-published 11/14/79, effective 12/20/79] 
[Filed 7/6/81, Notice 4/1 5/81-published 7/22/81, effective 8/26/811 

[Filed 12/3/82, Notice 10/13/82-published 12/22182, effective l/26183*] 
[Filed emergency 6129184-published 7 I 18184, effective 7 I 1/84] 

[Filed 8/24184, Notice 7 I I 8184-published 9112184, effective 10117 184] 
[Filed 11/30184, Notice 9126184-published 12/19/84, effective 1123185] 
[Filed 3122185, Notice I 0124184-published 4110185, effective 51 15185] 
[Filed 7126/85, Notice 5122/85-published 8114185, effective 9118185] 
[Filed 1213185, Notice 1019185-published 12118185, effective 1/22/86] 
[Filed 12113185, Notice 10/9/85-published 111186, effective 215186] 

[Filed l 0/17/86, Notice 8/ I 3186-published 11 I 5186, effective 121 I 0/86] 
[Filed 7124187. Notice 61 17187 -published 8/ 12/87, effective 91 I 6187] 
[Filed 2118/88, Notice I I 13188-published 319188, effective 41 13188] 
[Filed 4/29/88, Notice 3/9/88-published 5118188, effective 7 I 1 188] 

[Filed 9/2188, Notice 6129/88-published 9121/88, effective 1 0/26/88] 
[Filed 10127188, Notice 9121188-published 11116188, effective 12/21/88] 

[Filed 3129/89, Notice 218/89-published 4/19/89, effective 5126/89] 

•Effective date of subnde 14.2(12) delayed seventy days by administrative rules review committee. Delay lifted by committee on 2/8183. 
See details following chapter analysis. 
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PARENTAL AND FAMILY LEAVE LEGISLATION INTRODUCED - 1989 LEGISLATIVE SESSIONS 

JUNE 7, 1989 Update 

The following is a summary of parental and family leave bills 
introduced to date in the 1989 legislative sessions, providing information 
on leave available for the birth or adoption of a child, or to care for a 
seriously ill child or family member. In most cases, an employee may use 
any accrued sick leave, annual leave, or disability leave available to them. 
Continuation of benefits is also usually provided with the employee paying 
the cost of those benefits. Most bills also specifically provide for 
reinstatement to the same or a comparable position at the expiration of the 
leave. Leave is usually available to either parent in most state programs. 
Some bills also provide for the temporary transfer of pregnant employees to 
less hazardous jobs for the duration of their pregnancy. For private sector 
companies, the proposed legislation usually specifies a number of employees 
required before leave provisions are in effect. 

The status indicated is based on available information from the bill 
tracking service (State Net) as of June 7, 1989. 

CA A 77 Moore (916/445-4246). Makes it an unlawful employment practice for 
any employer who employs twenty-five or more employees working at the same 
location to refuse to grant a request by any employee with more than one 
year of continuous service with the employer and who is eligible for other 
benefits to take unpaid leave of up to a total of 4 months in an 24-month 
period for family care. 4/18/89: From Assembly Committee on Labor and 
Employment. 

CAS 257 Torres (916/445-0894). Requires all public and private employers 
with 15 or more employees to permit an employee to take prescribed unpaid 
leaves of absence for the birth or adoption of a child and for a child's 
serious health condition; requires the employee who takes an unpaid leave 
of absence pursuant to its provisions to be guaranteed his or her existing 
job or similar position upon returning to work; requ·ires the employer to 
maintain health insurance for the employee who takes an unpaid leave. 
2/1/89: To Senate Committee on Industrial Relations. 4/17/89 To Assembly 
Committee pm Public Employees, Retirement and Social Security. 4/24/89 In 
Senate. Read Second Time & Amended. Re-referred to Committee on 
Appropriations. 6/5/89: To Senate Committee on Appropriations suspense 
file. 

COS 204 Pascoe (303/866-5000). Makes it discriminatory for an employer to 
terminate an employee for taking family leave; requires employees to give 
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written notice of leave. 2/1/89: Introduced. 2/10/89 From Senate Committee 
on Business Affairs and Labor. Postponed indefinitely. 

CT H5847 Taborsak (203/240-0490). Establishes unpaid parental and medical 
leave options for private sector employees. 1/18/89: To Joint Committee on 
Family and the Workplace. 

CT S 315 Larson (203/240-8600). Allows all employees to take a leave of 
absence for medical reasons, the birth or adoption of a child or for the 
care of a child or relative who has a serious health condition. 1/18/89: To 
the Joint Committee on Family and the Workplace. 4/19/89 Amended on Senate 
Floor. Passed Senate. To House. 

FL S 379 Meek (904/487-5116). Requires an employer, including the state and 
any of its political subdivisions, that employs 6 or more individuals to 
grant parental leave to an employee upon the birth of a child or upon the 
adoption of a child under the age of 6 years by such employee or his spouse. 
Provides for parental leave of up to 18 consecutive weeks if taken on a 
full-time basis and up to 36 consecutive weeks if taken on a reduced work 
schedule. Requires an employer to reinstate an employee who has taken 
parental leave. 4/4/89: To Senate Commitee on Commerce, Judiciary Civil, 
then to Personnel, Retirement and Collective Bargaining, Appropriations. 

FL S 508 Davis (904/488-9910). Prohibits the state from terminating the 
employment of a career service employee because of the pregnancy of the 
employee's spouse. Changes certain references to maternity leave for state 
employees to parental leave. Requires the state to grant career service 
employees up to 6 monthes of parental leave without pay and allow such 
employees to use annual leave credits for parental leave. 4/14/89: From 
-Senate Committee on Personnel, Retirement and Collective Bargaining: 
Reported favorably to Governmental Operations. 5/24/89: Withdrawn from 
Senate Committee on Appropriations. Placed on Calendar. 

FL S 795 Meek (904/487-5116). Relates to general labor regulations; 
providing that it is an unlawful labor practice for an employer to take 
certain action or with respect to the pregnancy, childbirth, and related 
medical condition of the employee or with respect to the adoption of a minor 
child; providing certain benefits and leaves of absence; providing 
remedies. 4/7/89: To Senate Committee on Commerce, then to Committee on 
Judiciary-Civil, then to Committee on Appropriations. 

HI S 763 Menor (808/548-7825). Relates to family leave. 2/2/89: To Senate 
Committee on labor and Employment. 

HI HR 371 Arakaki (808/548-3154). Establishes a task force on implementing 
a family leave policy for Hawaii. 4/24/89: From House Committee on Labor 
and Public Employment, passed as amended. 4/26/89: Passed House. 

HI S 1329 Tungpalan (808/548-2261). Relates to family leave. 2/3/89: 
Introduced. To Senate Committee on Labor and employment, then to Committee 
on Ways and Means. 

HI S 1531 Nakasato (808/548-5933). Relates to family leave. 2/3/89: 
Introduced to Senate Committee on LAbor and Employment. 
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HI SCR 254 Tungpalan (808/548-2261). Establishes a task force on 
implementing a family leave policy for Hawaii. 4/18/89: To House Committee 
on Labor and Public Employment. 

HI SR 222 Tungpalan (808/548-2261). Establishes a task force on 
implementing a family leave policy for Hawaii. 4/14/89: From Senate 
Committee on Labor and Employment, passed as amended. 4/26/89: Passed 
Senate. 

IA H 121 Peterson (515/281-3371). Relates to parental leaves of absence for 
employees of the state and provides an effective date. 1/25/89: To House 
Committee on State Government. 3/13/89 To Senate Committee on State 
Government. 

lA H 192 Sherzan (515/281-3221). Requires parental leave to be available to 
employees in the state. 2/2/89: Introduced to House Committee on Labor and 
Industrial Relations. 

IN H 1376 Day (317/232-9600). Allows family leave in cases involving the 
birth, adoption, or serious illness of a child with protection of the 
employee's employment and benefit rights. 1/16/89: To House Committee on 
Labor. 

IL H 1343 Kulas (217/783-5971). Requires private employer with 50 or more 
workers to grant up to 8 weeks of unpaid leave to a worker for child birth, 
child adoption, child illness and related leaves; provides for continuation 
of health insurance to worker at workers own expense. 4/9/89: To House 
Committee on Insurance. 

KS H 2211 Wagnon (913/296-7500). Enacts the family and medical leave act; 
provides for unpaid leaves of absence from employment for certain employees 
for births, adoptions and family illnesses. 2/8/89: To House Committee on 
Labor and Industry. 

LA H657 Landrieu (504/342-7393). Relates to employment, to provide for the 
enactment of the Family Leave Law, for definitions, for family leave, for 
notice to employers, for spouses employed by the same employer, for 
employment and benefits protection, for prohibited acts, for enforcement, 
and for related matters. 5/1/89: Introduced. To House Committee on Labor 
and Industrial Relations. 

MD S 273 Wynn (301/858-3127). Requires employers to provide unpaid parental 
leave to employees who are natural or adoptive parents; establishing 
requirements for the request, the grant and the duration of parental leave; 
specifying that employees returning from parental leave are entitled to 
employment in their former or comparable position; requiring employee 
benefits or seniority under specified circumstances. 3/20/89: From Senate 
Committee on Finance: Reported unfavorably. 

MD H 1510 Pitkin (801/858-3098}. Requires employers to allow unpaid family 
leave to employees who have been employed at least 12 monthes and are 
natural, adoptive, or foster parents of a child or dependent adult; 
specifies requirements to request family leave; permits an employer to adopt 
reasonable policies regarding the timing of such requests; sets policies for 
re-employment, rights at times of layoff, health care coverage, accrual of 
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benefits and seniority. 3/16/89: From House Committee on Economic Matters: 
Reported Unfavorably. 

MA H 2580 O'Brien (617/722-2356). Relates to parental leave. 1/31/89: To 
Joint Committee on Commerce and Labor. 

MA H 3333 Gibson (617/722-2356). Relates to parental leave. 1/13/89: To 
Join Committee on Commerce and Labor. 

MA H 3347 Travinski (617/722-2356). Relates to maternity leave law. 
2/7/89: Introduced. To Joint Committee on Commerce and labor. 

MA H 3703 Magnani (617/722-2356). Changes maternity leave to parenting 
leave. 2/7/89: Introduced. To Joint Committee on Commerce and Labor. 

MA H 5590 Gibson (617/722-2356). Further regulates maternity leave for 
mothers adopting children under three years of age. 5/5/89: Introduced. 
To Joint Committee on Judiciary. 

MN H 367 Mclaughlin (612/296-7152). Requires employers to grant employees 
family leave of up to 2 weeks per year for school conferences or visits to 
or care for a child, spouse, or parent after one year of employment. 
4/17/89: From House Committee on Labor-Management Relations with 
recommendation to pass as amended. 

MO H 385 Shear (314/751-4163). Makes it unlawful for an employer to refuse 
to grant an employee's request for 12 weeks of parental leave of absence for 
the birth of an infant or the adoption of a child under six. 3/22/89: From 
House Committee on Labor with recommendation to pass as amended. 

MO S 206 Nixon (314/751-3327). Makes it an unlawful employment practice to 
refuse to allow a female employee to take pregnancy leave. 1/18/89: To 
Senate Committee on Commerce and Consumer Protection. 3/15/89: Failed to 
Pass Senate. 

MS H 1257 Clarke (601) 359-3770). Requires employers in this state who 
employ 50 full time employees or more to permit their employees to take 
family leave and medical leave; defines these terms and prescribes 
conditions; prohibits certain acts by employers that restrain employees from 
exercising their rights to such leave; provides for civil remedies for the 
enforcement of this act. 1/16/89: To House Committee on Appropriations. 

NY A 3802 Nadler (518/455-5802). Provides that public and private employers 
shall grant a leave of absence to any pregnant employee or spouse thereof 
during the seventh month of pregnancy and ending one year after childbirth; 
provides for reinstatement to a position without diminution in salary and 
accrual of seniority during leave; also allows such right to every parent 
adopting a child one year old or younger. 2/16/89: Introduced. To 
Assembly Committee on Labor. 

NC H 1076 Kennedy (919/733-7760). Allows employees to take parental leave 
in cases involving birth or adoption rights of a child, and to protect the 
employee's employment and benefit rights; allows 18 weeks to be taken every 
24 months of unpaid leave. 4/7/89: Introduced. To House Committee on 
Public Employees. 
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NOS 2310 Mathern (701)224-3506). Provides uncompensated family leave to 
certain employees, protects employment and benefit rights and allows 
employees to use certain other leave provided by employers to care for a 
child, spouse, or parent with a serious health condition. 4/12/89: Signed 
by Governor. 

NV A 32 Williams W. (702/885-5739). Requires certain employers to grant 
leave with pay to employees to meet with children's teachers, counselors or 
administrators. 1/17/89: To Assembly Committee on labor and Management. 
2/22/89: To Senate Committee on Commerce and labor. 

NV S 429 Horn (702/885-5742). Revises provisions concerning leave for 
pregnant employees. 6/2/89 From Assembly Committee on labor and 
Management. 

NY A 414 Daniels (518/455-4521). Provides for a leave of absence from 
employment upon adoption of a hard-to-place or handicapped child in certain 
cases. 1/30/89: Amended and returned to Assembly Committee on Labor. 
3/14/89: Referred to Assembly Committee on Ways & Means. 

NY A 2136 Hillman (518/455-5172). Provides that any public employee who 
takes a leave of absence due to the pregnancy shall not lose any retirement 
credit obtainable during such period upon payment. 1/26/89: To Assembly 
Committee on Governmental Employees. 

NY S 790 Goodhue (518/455-3111). Provides for a leave of absence from 
employment upon adoption of a hard-to-place or handicapped child in certain 
cases. 4/18/89: From Senate Committee on Labor. 

NY S 844 Stavisky (518/455-3461). Provides that any public emplyee who 
takes a leave of absence due to the pregnancy shall not lose any retirement 
credit obtainable during such period. 1/17/89: To Senate Committee on Civil 
Service and Pensions. 

NY S 2077 Lack (518/455-2071). Provides that an employee shall be entitled 
to a total of 18 work weeks of unpaid family leave during any 24 month 
period and to temporary medical leave as necessary not to exceed 26 work 
weeks during any 12 month period; makes numerous related provisions. 
2/8/89: Introduced to Senate Committee on Labor. 

NY A 4178 Gottfried (518/455-4941). Provides that an employee shall be 
entiotled to a total of 18 work weeks of unpaid family leave during any 24 
month period and to temporary medical leave as necessary not to exceed 26 
work weeks during any 12 month period; makes numerous related provisions. 
5/24/89: From Assembly Committee on Codes. Referred to Assembly Committee 
on Ways and Means. 

OH H 143 Hagan (614/466-8026). Permits parental leave for employees in 
connection with the birth or adoption of a child. 1/31/89: To House 
Committee on Health and Retirement. 

OKS 15 Pierce (405/524-0126). Requires the Office of Personnel Management 
to promulgate rules regarding parental leave for childbirth, adoption or 
care of a critically ill child; requires promulgation of rules regarding 
annual, sick and compensatory leave accumulations upon separation, 
intragency transfer and reinstatement; requires state employees to have 
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completed a minimum of two years of cumulative full-time equivalent service 
to be eligible for longevity pay; changes composition of exempt 
unclassified service. 1/4/89: To Senate Committee on Appropriations. 

OK H 1371 Lewis (405/521-3851). Changes certain criteria for longevity pay 
for state employees; authorizes the Administrator of the Office of 
Personnel Management to promulgate rules concerning certain types of leave, 
including annual leave, sick leave, interagency transfer and parental leave. 
4/26/89: Passed Senate. To House for concurrence. 

OR H 2249 Office of Judiciary (503/378-5962). Revises language relating to 
employer's authority to grant parental leave. 1/10/89: To House Committee 
on Labor. 5/11/89: To Senate Committee on Labor. 

OR H 2504 Kotulski (503/378-8832). Declares refusal by certain employers to 
grant leave to care for chronically ill child, spouse or parent to be 
unlawful employment practices; establishes procedures for notice to 
employer, use of accrued leave and reinstatement of employees after such 
leave. 1/31/89: To House Committee on labor. 

OR S 518 Hill L. (503/378-8315). Requires employers to allow pregnant 
female employees, so requesting, to transfer to less strenuous or hazardous 
position for the duration of the pregnancy or take a leave of absence with 
return to former or equivalent job. 4/20/89: To House Committee on Labor. 

PA H 96 Burns (717/787-2372). Defines "approved leave of absence" and 
"maternity leave of absence". 2/6/89: Referred to House Committee on 

~~ Appropriations. 

PA H 1551 Weston (717/787-2372). Provides for maternity leave. 5/24/89: 
Introduced, To House Committee on Labor Relations. 

PA H 1552 Weston (717/787-2372). Provides for parental leave for employees 
in cases of birth or.adoption. 5/24/89: Introduced. To House Committee on 
Labor Relations. 

RI H 5321 Benoit (401/277-2466). Relates to the state retirement system 
includes parental leave provisions. 1/19/89: To Joint Committee on 
Retirement. 

SC H 3086 Rudnick (803/734-2961). Relates to employment security and 
regular benefits, by adding section 41-35-15 so as to preclude the denial or 
abridgement of benefits under title 41 to an individual absent from 
employment for purposes of maternity leave after exhaustion of paid leave in 
connection with the absence due to maternity. 1/10/89: To Committee on 
Labor, Commerce and Industry. 

SC H 3656 Hearn (803/734-3013) Allows adoptive parents employed by the 
state or any of its political subdivisions to use accrued leave for the 
purposes of arranging for the adopted child's placement or caring for the 
child after placement. 4/20/89: From House Committee on Ways and Means: 
Reported with amendments. 

SOH 1394 Vanderlinde (605/773-3842). Provides for parental leave for 
certain employees. 2/22/89: Did not pass House. 
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TN S 965 Haynes (615/741-6679). Authorizes parental leave for adoptive 
parents. 2/1/89: Introduced. 2/6/89: To Senate Committee on Commerce, 
Labor, & Agriculture. 5/2/89: From Senate Committee on Commerce, Labor and 
Agriculture; reported unfavorably. 

TN H 1333 Williams (615/741-4159). Authorizes parental leave for adoptive 
parents. 4/5/89: From House Committee on Labor and Consumer Affairs: 
Reported favorably. 

TX H 89 Hinojosa (512/463-0578). Pertains to the unpaid parental leave of 
state employees, including employment protection and benefits. 1/17/89: To 
House Committee on State Affairs. 

TX H 2176 Hudson S. (512-463-0586). Relates to a mandatory maternity leave 
program for certain private employees. 3/22/89: To House Committee on 
Labor and Employment Relations. 

TX S 1594 Parmer {512/463-0112). Relates to the right of unpaid maternity 
and parental leave for employees of the State of Texas and provides for 
enforcement. 4/25/89: To House. 5/15/89: From House Committee on State 
Affairs: reported favorably. 

VT H 136 Almy (802/828-2247). Permits employees temporary employment leave 
for the birth or adoption of a child, to care for sick family members and 
when the employee is seriously ill. 1/20/89: To House Committee on Health 
and Welfare. 4/12/89: To Senate Committee on General Affairs. 

VT S 19 Illuzzi {802/828-2241). Sets minimum parental leave employment 
standards. 1/12/89: To Senate Committee on General Affairs. 

WAH 1581 Wang {206/786-7974). Provides for family and medical leave. 
Provides for family leave upon the birth or adoption of a child or to care 
for a family member with a serious health condition, and provides for 
temporary medical leave for an employee with a serious health condition. 
1/30/89: To House Committee on Commerce and Labor. 4/26/89: To Senate. 
6/1/89: Signed by Governor. 

WAH 2073 Wang (206/786-7974). Provides family leave for adoptive parents. 
Requires certain employers who grant leave to their employees for the 
purpose of caring for a newborn child to make the same leave available upon 
the same terms for adoptive parents, foster parents, stepparents, and legal 
guardians, both men and women. 5/3/89: Introduced. To House COmmittee on 
Commerce and Labor. 

WAS 5598 Kreidler (206/786-7642). Provides limited duty work or leave for 
pregnant firefighters and law enforcement officers. Provides for 
alternatives in making limited duty assignments. 1/30/89: To Committee on 
Governmental Operations. 

WAS 5932 Williams (206/753-5000). Provides for family and medical leave; 
defines terms; provides that employees are entitled to sixteen work weeks 
of leave during a two year period under specified circumstances; requires 
reasonable notification by an employee taking leave; establishes hearing 
procedures for dispute regarding the leave policy; prescribes penalties for 
unfair practices. 2/16/89: Introduced. To Senate Committee on Economic 
Development and Labor. 
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WAs 5966 Rinehart (206/786-7690). Provides the same family leave for 
adoptive parents as for birth parents; requires certain employers who grant 
leave to their employees for the purpose of caring for a newborn child to 
make the same leave available upon the same terms for adoptive parents, 
foster parents, stepparents, and legal guardians, both men and women. 
4/21/89: To Senate for concurrence. Senate refused to concur in House 
amendments. 4/24/89: Returned to Senate. 

WAS 6016 Lee (206/786-7664). Provides family leave for parents who must 
care for children; authorizes ten work weeks of family leave during any 24 
month period, designates family situations for which the leave may be 
approved, requires the empoloyee to give notice of intent to take leave and 
authorizes the employer to require confirmation of need by a health care 
provider, establishes the rights of the employee upon return to employment, 
and authorizes an employee to file a complaint alleging a failure to comply 
with the act. 4/18/89: From Senate Committee on Economic Development and 
Labor. 

WV S 251 Pritt (304/340-3200). Relates to parental leave generally; 
prohibited acts and ciminal penalties. 4/7/89: Passed House. 4/24/89: 
Signed by Governor. 

Source: State Net 
A Service of Information for Public Affairs 
Sacramento, CA 95814 
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Status 

ASPA testified at Senate hearing on S. 345 held Feb. 2 
and at House hearing on H.R. 770 held Feb. 7. House 
bill passed by Committee Mar. 8. Senate bill passed by 
Committee Aprill9. Vote by full House possible in June 
or July. 

Bill sponsors actively working to gain co-sponsors from 
other Senators and Representatives; grass roots oppo­
sition to Section 89 building. ASPA testified on repeal 
before the House Small Business Committee on March 
21 and before the House Ways and Means Committee on 
May 3. H.R.1864 will be voted on by Ways and Means by 
late June. Senate Finance Committee has held hearings 
on Sec. 89 reform, and Chairman Bentsen will introduce 
reform bill shortly. 

S. 260 has 24 cosponsors; H.R. 2037 has 149 cosponsors. 

Hearings held in House Education and Labor Commit­
tee on H.R. 30 and H.R. 3. S.5 passed by Senate Labor 
Committee on March 15 and ready for vote by full 
Senate. ASPA testified at hearings before Senate Fi­
nance Committee on April 19. 

Passed by House on March 23. Passed by Senate on April 
12. House-Senate conference agreement approved by 
House May 11 and Senate May 17. Bill will be sent to 
President Bush who is expected to veto the measure. If 
••t•fn i<.: -:n.::f .,; ..... l "··-•"' ···· ·· • · .. : ....... --• .. : .. 

Comments 

H.R. 770 requires I 0 weeks of job-guaranteed leave over 
two years for birth, adoption, or serious illness of a child 
or parent, and 15 weeks employee disability leave over 
one year. One year's employment required for eligibility 
and all employees working 20 houralweek covered. 
Health benefits must be continued during leave time. S. 
345 similar, but with only 13 weeks disability exemption 
leave. 

S.350 and H.R. 634 would repeal Section 89 of 1986 Tax 
ReformAct;S. 89and H.R. 518, would delay theetTective 
date of Section 89 for one year. 8.654 would amend 
Section 89 to include a safe harbor eligibility test for 
simple health plans. H.R. 1864, introduced by Chair­
man of House Ways and Means Committee, Dan Ros­
tenkowski (D-Ill.) would replace Section 89 with eligi­
bility test and tax cap on excludable benefits for health 
plans only, and is considered the most likely reform 
vehicle. Strong grassroots action necessary to convince 
Congress to make change. 

S. 260 and H.R. 2037 would extend and make perma­
nent Section 127 of Internal Revenue Code, which 
allows employees to receive employer-paid educational 
benefits tax free. Bills would also reinstate exclusion for 
graduate level courses. 

S. 5, introduced by Sen. Christopher Dodd, D-Conn., 
and cosponsored by Sen. Orrin Hatch, R-Utah, is modi­
fied version of "ABC" bill (Act for Better Child Care 
Services) introduced in last Congress. Would provide 
over $2 billion in federal monies to increase availability 
of child care services. Bill still largely targets money to 
institutional care, and establishes federal standards, 
but now provides tax credits to encourage employer 
programs, provisions to reduce liability risks, a presi­
dential awards program for progressive employers, and 
programs linking elderly and children's service. H.R. 30 
more closely resembles original ABC bill; H.R. 3 re­
sembles original ABC bill with expansion to Head Start 
program. 

Agreed to by House and Senate, the legislation would in­
crease the minimum wage to $3.85/hr by Oct. 1,1989, 
$4.25/hr by Oct. 1, 1990, and $4.55/hr by Oct. 1, 1991. 
Legislation allows a two-month training wage. Bush ad­
rniniufrqfinn hnq inftirnt.~d wiltinJ,!lleS8 to accept an in-
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M E M 0 R A N D U M 

MEMBERS OF THE SERVICE COMMITTEE OF THE LEGISLATIVE COUNSEL 

Les li e E. Workman, Legal Counsel 

LEGISLATION, REGULAT I ONS, AND CONTRACTS RELATING TO PREGNANC Y, 
MATERN I TY , AND FAMILY LEAVE 

Enc losed is some new information o n t he pregnancy, matern i ty, and 
family leave issues . The Public Employment Relations Board sent a copy 
of the sick leave policies Nhich correspond with the three collective 
bargaining agreements which were included in the packet of information 
that you received at the last meeting , and that made reference to use of 
sick leave for purposes of chi l d birth and/o r pregnancy. The P . E.R . B . 
board also sent us two other collective ba rgaining agreements which are 
in with your new information: the S.P.O.C. agreement and the I . U. P. 
agreement. The admi nistrativ e code provisions on leave , and the 
applicable definitional sections , for employees subject to the 
Depar tme nt of Personnel are included in this information , as well as a 
chart o f the state code provisions, which were alluded to in the 
information distributed at the last meeting . A lis t ing of other states ' 
proposed legislation and a copy of a clipping noting cu r rent pendi ng 
federal l eg islat ion are also inc luded. We hope to obtain a c o py o f the 
federal bills before the July 19th meeting . 

Chairman Connors obtained a c o py o f the Family Care provisions o f 
the C.W . A. and the I.B.E . W. c o ntrac t with A.T . & T . Those provisi o ns 
permit employees to take up to o ne y ear of unpa i d leave for childbirth , 
adopti o n of a minor child, or to care for a seriously ill fami ly member. 
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An employee taking such a leave of absence is entitled to reinstatement 
in his/her same job or in an equivalent position upon return to work, 
the company continues to pay life insurance and death benefits during 
the duration of the leave, and the company pays for up to six months of 
health and dental insurance while the employee is on leave. The 
employee is responsible for the balance of any insurance and is not 
entitled to disability benefits until he/she returns to work. Employees 
are eligible to receive up to $2,000 from the company, to cover expenses 
incurred in the adoption of a minor child, in addition to any other 
benefits received or leave taken. 

If there 
please contact 
consideration. 

390b/lw/encl. 

are any questions, or if I may be of further assistance, 
me at (515) 281-3798. Thank you for your time and 
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MEMORANDUM 

ADMINISTRATIVE CODE DIVISION 
LUCAS BUILDING 515 281-5285 

PHYLLIS V. BARRY 
ADMINISTRATIVE CODE EDITOR 

PUBLIC INFORMATION OFFICE 
GERALDINE FRIDLINGTON 

ACTING DIRECTOR 

IOWA CODE DIVISION 
LUCAS BUILDING 515 281-5285 

JoANN G. BROWN 
IOWA CODE EDITOR 

TO: MEMBERS OF THE SERVICE COMMITTEE OF THE LEGISLATIVE COUNCIL 

FROM : John Fatino, Research Analyst 

RE : Remaining Funds from Midwestern Legislati ve Con f erence 

At the reques t of Repre sentative John Conno r s, the Council of State 
Governments Midwestern Office was contacted regarding use of the remaining 
funds from the Midwestern Legislative Conference hosted by Iowa in 1987 . 
Ms . Virginia Thrall, Regional Director of the Midwestern Office of the 
Council of State Governments , reported that most states have not remitted 
funds to the Council of State Government s . Most states in the Midwestern 
Region have used all funds to cover rema1n1ng expenses . Onl y one state 
( Missouri) has recently remitted funds . 

In light of that 
investigating ustng the 
the Nati onal Conference 
National Confer ence will 
time . 

Scorn 
jf/ dg/20 

situation, Re presentative Connors is currently 
rematntng fu nds to so l icit a bid for Iowa to host 
of the Council of State Governments i n 1992 . The 
not r eturn to the Midwestern Region until that 
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M E MO R AN DUM 

TO : MEMBERS OF THE SERVICE COMMITTEE 

ADMINISTRATIVE CODE DIVISION 
LUCAS BUI LDING 515 281 -5285 

PHYLLIS V BARRY 

ADMINISTRATIVE CODE EDITOR 

PUBLIC INFORMATION OFFICE 
GERALDINE FRIDLINGTON 

ACTING DIRECTOR 

IOWA CODE DIVISION 
LUCAS BUILDING 515 28 1-5285 

JoANN G BROWN 
IOWA CODE EDITOR 

FROM: Diane Bolender, Acting Director, and Richard Johnson , 
Legal Division Chief 

RE : Establishment of Legal Res earch Request Policy 

On June 21 , 1989, the Legislative Servic e Bureau r eque sted Legislative 
Counci l gu idance regard ing the establishment of a legal resea r ch request 
policy for the Bureau . Purs uant to the request, t he Legislative Council 
referred the issue to the Service Committee for deliberation . The followi ng 
memorandum se ts out r elevan t cons iderations for the Service Committ ee . 

LSB'S STATUTORY AUTHORITY . Pursuant to Code section 2 . 58 the Legislative 
Service Bureau receive s requests from legislators to perform legal research 
and to prepa r e r epo r ts pertaining to that research . The Code section, 
however , prohibits such repor t s and the findings in such report s from 
containing recommendations . 

RECENT LEGAL RESEARCH REQUESTS . Recently, legal resea r ch requests have 
been made which ask Bureau attor neys to make conclusions r egarding the 
legality of certain factual situations as related to Iowa law. Such a 
request brings into question t he propriety of t he Bureau making such a 
conclusion in light of the statut ory prohibition against the maki ng of 
recommendations . Whil e it is defini tel y the Bureau ' s statutory 
responsibility to perform legal r esearch and present the resear ch findings 
to the legislator r equesting t he r esearch , the Bureau must do so in a manner 



·~ 

July 18, 1989 
Page 2 

which will not place the Bureau in the pos1t1on of making policy 
recommendations. This scenario thus raises the question of the proper 
Bureau response to a legislator's request for a legal conclusion regarding a 
specific set of facts. For example, what should the proper response be to a 
legislator's request of a Bureau attorney to formally advise the legislator 
if an action of a government official violates Iowa law? 

FACTORS INFLUENCING THE ESTABLISHMENT OF A LEGAL RESEARCH REQUEST POLICY. 
Any policy established must meet both the needs of legislators to have the 
Bureau perform legal research and the needs of the Bureau in offering legal 
research findings only in conformity with the statutory restrictions 
regarding recommendations. The statutory prohibition on recommendations is 
indeed an important one in that it greatly assists the Bureau in performing 
its role of providing nonpartisan drafting and staffing assistance to the 
General Assembly. 

ATTORNEY GENERAL OPINIONS. While the Bureau is statutorily prohibited 
from making legal conclusions containing recommendations, conclusions as to 
the legality of any particular behavior or set of circumstances are commonly 
made by the Attorney General under Code section 13.2, subsection 4, which 
requires the Attorney General to give an opinion in writing, when requested, 
upon all questions of law submitted by the General Assembly or by either 
house thereof, or by any state officer, elective or appointive. Questions 
submitted by state officers must be of a public nature and relate to the 
duties of such officer. 

DEVELOPMENT OF POLICY. While the Bureau would certainly welcome more 
input before a policy is established, the Bureau would put forward the 
following policy statement for discussion purposes only: 

Policy for Requesting Legal Research 
from the Legislative Service Bureau 

(For Discussion Purposes Only) 

The Legislative Service Bureau may accept from legislators all legal 
research requests which request information regarding the law relating to a 
particular subject matter, provided that the request does not ask that the 
Bureau apply the law to a particular fact pattern. This policy is intended 
to allow the Bureau to investigate the area of law and to make general 
findings in regard to particular subject matters but to prevent the Bureau 
from making conclusions as to the legality of any particular behavior or set 
of circumstances. Legal research findings shall be reviewed internally by a 
Bureau attorney licensed to practice law in Iowa. 

Legresearch 
rj/dg/20 
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MEMORANDUM 

ADM INISTRATIVE CODE DIVISION 
LUCAS BUILDING 515 281 -5285 

PHYLLIS V BARRY 
ADMINISTRATIVE CODE EDITOR 

PUBLIC INFORMATION OFFICE 
GERALDINE FRIDLINGTON 

ACTING DIRECTOR 

IOWA CODE DIVISION 
LUCAS BUILDING 515 281 -5285 

JoANN G. BROWN 
IOWA CODE EDITOR 

To: CHAIRMAN CONNORS AND MEMBERS OF THE SERVICE COMM ITTEE 

From: Di ane Bolender 

RE: Personnel Report 

I am r equesting approval to use two empl oyees of t he Legislative Service 
Bureau to assist the dr afters by taking minutes for some of the interim 
study committees . To date, the Se r vice Bureau will be re sponsible for 
admi nistering approximately 23 interim commit tees, 3 statutory committees, 
and the Legislative Council and five of its committees . Each staff membe r 
wil l be a s signed as either a primary or secondary staff person for from five 
to six committees (except for Gary Kaufman and Janet Wilson). There will be 
two new staff members and these individuals can be responsible for the 
minutes for the committees to which they are ass igned. I propose that 
Bridge t McNerney who has been employed by the Legi s lative Service Bureau for 
t he Last two sessions as a bill c l erk and Peggy Glick, who is employed to 
assi s t the Highe r Education Task Force, be responsible for minutes for 
approximately three interim committees each . Peggy ' s assistance would 
depend upon her workload for the Higher Education Task Force, and the 
Serv i ce Bureau budget would pay for her salary after the Task Force wo r k is 
completed. It i s proposed that Bridget McNerney (who as a bill c l erk i s 
assigned to grade 13, step 2) be employed for the remainder of the interim 
as a temporary proofreader / indexer (a t grade 17 , step 1) to perform the 
minute taking duties. Grade 17 is the grade assigned to committee 
secretaries. At the commencement of the leg i slative session, Ms . McNerney 
would revert to bill clerk status . 
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Mr. C. J. May has resigned as Legal Counsel effective July 20, 1989, to 
accept a position in a law firm in Dubuque. I have commenced the employment 
process for a replacement for C. J. and have been receiving applications. 

The process for filling the positions of librarian, public information 
office assistant, and Administrative Code Editorial Assistant has commenced. 
Approval for filling these positions was granted at the June Legislative 
Council meeting. 

The process for filling the pos1t1ons of Administrative Assistant and 
Publications Coordinator in the Administrative Code Division has commenced. 
These are vacant positions in the Administrative Code Division that need to 
be filled. 

Enclosed are copies of a listing of merit increases granted, and persons 
hired, since the June 21, 1989, Service Committee meeting and a listing of 
overtime worked during the 1989 legislative session. 

Personnel719 
db/dg/20 
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Personnel 

MERIT INCREASES GRANTED SINCE THE LAST PERSONNEL REPORT 

following employees received merit increases since the last 
Report to the Service Committee, dated June 21, 1989. 

Legal and Research Divisions. Diane Bolender, Richard Johnson, Mike 
Goedert, Janet Wilson, Gary Kaufman, and Doug Adkisson. 

Iowa Code Division. 
Sarah Cartwright. 

JoAnn Brown, Leanne Dodge, Richard Schulze, and 

Administrative Code Division. Phyllis Barry, Grace Rehnblorn, Kathy 
Bates, Pam Worden, Toni Boyd, and Pat Fetters. 

Information Services Division • Kathy Farrell. 

Support Services Division. Marge Knudsen, Kitty Miklus, Sarah Craig, 
Merilee Johnson, Andrea Meier, and Cathy Young. 

REPORT ON PERSONS HIRED SINCE THE LAST PERSONNEL REPORT 

Temporary Code Proofreader 
Alice Gossett 
Donna Munzenmaier 

07/13/89 
116e 

15-1 
15-1 



. @ Professio nal Staff Overtime -- For Pay Period 04 / 28 / 89 - 05/ ll / 89 G0010 5 4 

* Prior 0 - T .Tot 0-T . Max C-T. Prior . C-T .Tot C-T. C- T 

Name O-T Worked . Worked . Allowed . C-T Use. Used . Used Avail 

====== ========.=======.======= . ======= . ======= .======= . ======= . =======.=======. 
Peeters 

Bolender 

Adkisson 

Brown 

Funaro 

Goedert 

Johnson , M. 

Johnson, R. 

Johnson , T. 

Kaufman 

May 

Nail 

Pollak 

Voss 

Wilson 

-Hnegarden 

Workman 

241 .25 

296 . 50 

535 . 50 

60 . 00 

332.75 

205.50 

201.00 

247 .5 0 

199.50 

190.25 

197 . 50 

150.50 

284.25 

140.00 

238 . 00 

291 . 50 

303 . 00 

43 . 75 

46 . 00 

64 . 00 

2.00 

34.00 

48.75 

42.75 

45.50 

42.00 

33 . 75 

31.00 

29 . 50 

27.50 

37.25 

36 . 75 

49.75 

47 . 00 

285 . 00 

342 . 50 

599.50 

62.00 

366 .75 

254.25 

243 . 75 

293 . 00 

241.50 

224 .0 0 

228 . 50 

180 . 00 

311 . 75 

177 . 25 

274.75 

341 . 25 

350 . 00 

120 . 00 

120.00 

120.00 

22.00 

120 . 00 

120 . 00 

120.00 

120 . 00 

120.00 

120.00 

120 . 00 

120.00 

120.00 

120.00 

120.00 

120.00 

120.00 

0 . 00 

0 . 00 

0 . 00 

0.00 

0.00 

0.00 

0.00 

0.00 

0 . 00 

0.00 

0.00 

5 . 00 

0 . 00 

0 . 00 

0 . 00 

0 . 00 

0 . 00 

0 . 00 

0.00 

0 . 00 

0 . 00 

0.00 

0.00 

0.00 

0.00 

0 . 00 

0 .00 

0.00 

5.00 

0 . 00 

0 . 00 

0 . 00 

0 . 00 

0 . 00 

120 . 00 

120 . 00 

120 . 00 

22.00 

120.00 

120.00 

120.00 

120.00 

120 . 00 

120 . 00 

120 . 00 

115 . 00 

120 . 00 

120.00 

120 . 00 

120 . 00 

120 . 00 

. GRAND-TOTAL 

0-T Worked = 
Tot 0-T Worked = 
Max C- T Allowed = 

C-T Used = 
Tot C- T Used = 

C-T Avail = 

56g 

661.25 

4775 . 75 

1942 . 00 

0.00* 

5.00 

1937.00 



* 
Support Staff 

PRIOR 

NAME 0 - T 

Overtime -- For Pay Period 04/28/89 - 05/11 / 89 F001 052 

0 - T . TOT 0 -T.TOT C-T. PRIOR . C-T .TOT C-T. C- T 

WORKED . WORKED.ALLOWED . C-T USE . USED . USED . AVAI L 

==============.=======.======= . =======.=======.======= . ======= . ======= . =======. 
Clason 

[.(iion no 

Craig 

Cross 

Fisher 

Greenwood 

Jennings 

Johnson 

Knudsen 

McGhee 

{ Me ier 

Miklus 

Weddell 

Wyer 

[ oung 

Fridlington 

Peterson 

. GRAND-TOTAL 

0.00 

154 .75 

181.50 

153 . 50 

198 . 00 

178 . 25 

69.00 

121.75 

11.75 

0.00 

195 .00 

150 . 75 

87.00 

237 .00 

187 . 25 

165 . 25 

58 . 50 

0-T WORKED = 

TOT 0-T WORKED = 
TOT C-T ALLOWED = 

C-T USED = 
TOT C-T USED = 

C-T AVAIL = 

65f 

48.50 

46.50 

45.25 

41 . 50 

37 .25 

40 .00 

49.50 

45.50 

13.00 

0 . 00 

203.25 

228 . 00 

153 . 50 

243 . 25 

219.75 

106.25 

161. 75 

11 . 75 

0 . 00 

244.50 

196 .25 

100.00 

0.00 

304 . 88 

342 . 00 

230.25 

364.88 

329.63 

159 . 38 

242 . 63 

17.63 

0.00 

366.75 

294.38 

150 . 00 

45.50 282.50 423 . 75 

55.00 242.25 363 . 38 

33 . 50 198 . 75 298 . 13 

58 . 50 87.75 

501.00* 

2650.25 

397 5.42 

84 . 00* 

410 . 25 

3565 . 17 

0.00 

5.00 

l. 00 

120 . 00 

4.00 

0.00 

0 . 00 

l. 00 

4.00 

0.00 

4.00 

87.50 

0 . 00 

4 . 00 

0.00 

8 . 00 

87.75 

l. 00 

60 .00 

. 25 

12.50 

l. 75 

8.50 

0.00 

6.00 

l. 00 

180 .00 

4.00 

0 . 00 

0.00 

l. 00 

4.25 

0.00 

4.00 

100 . 00 

l. 75 

0 . 00 

298.88 

341 . 00 

50 . 25 

360.88 

329.63 

159.38 

241 . 63 

13.38 

0.00 

362.75 

194. 38 

148 . 25 

4 . 00 419.75 

0.00 363.38 

16.50 281 . 63 

87.75 0 . 00 



LFB PERSONNEL REPORT 

July 19, 1989 

Personnel actions since last report: 

Merit Increases 

Le Ann Dunne-Jaber 
Doug Wulf 
Holly Lyons 
Paul Durand 
John Hawley 
Beth Lenstra 
Carter Ricks 
Sherry Stratman 
Terry Johnson 
Bob Snyder 
Tim Faller 

Vacanted Positions 

Dan Ritter 
Leg Analyst II 
Run Designer II 

Filled Positions 

None 

798b:tcf:7-18-89 

06/28/89 
06/16/89 
06/16/89 
07/07/89 
07/07/89 
07/07/89 
07/07/89 
07/07/89 
07/07/89 
07/07/89 
07/07/89 

07/06/89 
03/21/89 
05/11/89 



••• MAP{ YSTEM ••• LEGISLATIVE FISCAL BUREAU ( 

.DATE 15 MAV 89 23:16:54 RID 1040G 15 MAV 89 HML 
Comptime report for Fiscal Vear 1989 reflects time accrued from 

June tO, 1988 thru May 11, 1989 . 

Name 
Comptime 

Accrued 
Time Lost Total > 40 
(first 40) Hours 

Total 
Time 

*===============.=====.==========.==========.==========.==========.==========. 
Johnson 
Fa 11 er 
Lyons 
Lenstra 
Dickinson 
Prouty 
Ferguson 
Neiderbach 
Wulf 
Ritter 
Robinson 
Stratman 
Wiggins 
Ricks 
Wisner 
Durand 
Snyder 
Mahmood 
Hawley 
Lerdal 
Knapp 
Livingston 
Sevedge 
Holmes 
Wikner 
Dunne-Jaber 

571.70 
472.50 
465.50 
435.50 
349.75 
325.50 
319.75 
267.00 
244.25 
242.00 
239.00 
201.00 
200.75 
194.50 
192.25 
188.00 
183.75 
181. 00 
160.00 
136.75 
91.25 
58.50 
52.50 
5.00 
3.50 

40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 
40.00 

5.00 

531.70 120.00 
432.50 120.00 
425.50 120.00 
395.50 120.00 
309.75 120.00 
285.50 120.00 
279.75 120.00 
227.00 120.00 
204.25 120.00 
202.00 120.00 
199.00 120.00 
161.00 120.00 
160.75 120.00 
154.50 120.00 
152.25 120.00 
148.00 120.00 
143.75 120.00 
141 . 00 120.00 
120.00 120.00 
96.75 96.75 
51.25 51.25 

87.75 
78.75 

JULV 18, 1989 Pa( 
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MEMORANDUM 

The Office of Citizens' Aide is established and operates under the authority 
of chapter 601G. The office is under the direction and supervision of the 
Citizens' Aide, who holds the pos1t1on for four year incremental periods, 
subject to the appointment and removal power of the Legislative Council and the 
General Assembly and removal under chapter 66. See, sections 601G.3 and 
601G.S; also chapter 66. Also, although the Legislative Council has the 
authority to "hear and act upon appeals of aggrieved employees of ••• the office 
of the citizens' aide pursuant to rules of procedure established by the 
council" the Citizens' Aide has broad rule-making authority, not subject to 
chapter 17A, which appears not only to permit regulation of the handling of 
complaints and investigations conducted by the Office, but also to .set policies 
and procedures relating to personnel. See, sections 2.42, 601G.3, and 601G.9, 
subsection 2; also Senate File 141, sec. 78 (73rd G.A., 1st Sess.). 

The Citizens' Aide must be a citizen of the United States, and a resident of 
the State of Iowa, and must be qualified to analyze problems of law 
administration and public policy, although the Citizens' Aide is not required 
to be a lawyer. See, section 601G.4; also, Op. Atty. Gen. Sept. 27, 1973. 
Neither the Citizens' Aide nor any member of the Citizens' Aide staff is 
permitted to hold another public office of trust or profit, except for the 
office of notary public; be gainfully employed by an agency which is the 
subject of an investigation under chapter 601G, which could create a conflict 
of interest or interfere with the performance of the duties associated with the 
Office of Citizens' Aide; or take an active part in partisan affairs. See 
section 601G.7. The Citizens' Aide may not assist individuals in bringing 
certain legal action. See, Op. Atty. Gen, Sept. 27, 1973, and Op. Atty. Gen., 
July 11, 1980. 

The Office of Citizens' Aide is an investigative and reporting agency which 
is granted the authority to investigate any administrative action of any 
agency, whether the action is final action or not, except for administrative 
action regarding an employee's employment relationship with the agency in 
question. See section 601G.9, subsection 1. The investigatory power does not 
extend to private agencies. See, Op. Atty. Gen., Nov. 20, 1973. The 
investigation may be conducted upon receipt of a complaint, which may be 
received from any source, or upon the Citizens' Aide's own motion. See, 
section 601G.9, subsection 1, and section 601G.12, unnumbered paragraph 1. The 
Citizens' Aide must investigate a complaint, unless the Citizens' Aide finds 
that a complainant has another reasonably available remedy or channel of 
complaint; the complaint is beyond the scope of the Citizens' Aide's authority; 
the complainant has no interest which is affected by the administrative action 
complained of; the complaint is trivial, frivolous, vexatious, or made in bad 
faith; the Citizens' Aide has other more worthy complaints; the Citizens' aide 
has insufficient resources to conduct an adequate investigation; or the 
complaint has been delayed too long to justify immediate attention. See 
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section 601G.l2. Under the rules promulgated by the Citizens' Aide, the 
Citizens' Aide may also decline to investigate a complaint if there is 
insufficient evidence to initiate an investigation or a previous determination 
has been made by the Citizens' Aide on the matter. See I.A.C. 210-2.l(l)(h) 
and (i). Administrative action that may be investigated is action or a failure 
to act that might be contrary to law or regulation; unreasonable, unfair, 
oppressive, or inconsistent with the general course of an agency's functioning, 
even though the action is lawful; based on a mistake of law or an arbitrary 
finding of fact; based on an improper motivation or irrelevant consideration; 
or unaccompanied by an adequate statement of reasons. See section 601G.ll, 
subsections 1 through 5. The Citizens' Aide may also investigate procedures 
that require strengthening to "lessen the risk that objectionable 
administrative actions will occur." See section 601G.ll. It should be noted 
that, although the subjects for investigation by the Citizens' Aide are not 
discretionary, the use of the word "might" in section 601G.11 would appear to 
couch the terms of the statute as guidelines for action, rather than as a 
mandate upon the office. The Citizens' Aide does appear to have the authority 
to delay investigation, irrespective of the grounds contained in the complaint 
under section 601G.12, although the duty to investigate does appear to be 
mandatory under that same section. 

The Citizens' Aide has, in addition to the power of investigation, the power 
to prescribe the methods by which complaints are to be made, received, and 
acted upon; the power to determine the scope and manner of investigations to be 
made; and the power to determine the form, frequency, and distribution of 
conclusions and recommendations of the office. See section 601G.9, subsection 
2. The Citizens' Aide probably also has the authority to prescribe time limits 
for investigation, issuance of reports, and other aspects related to their 

·~ investigatory function, since very few time limits are set out in chapter 601G. 
Except for the restriction contained in chapter 601G, the authority of the 
Legislature to remove the Citizens' Aide, and the Legislative Council's ability 
to hire the Citizens' Aide and act on appeals of aggrieved employees of the 
Office, there is no statutory provision for review or approval of actions taken 
by the Citizens' Aide, unless the action is "actuated by malice or is grossly 
negligent". See sections 601G.9 and 601G.19; also S.F. 141, sec. 78. Since 
the rule-making authority of the Office was excepted from chapter 17A under 
Senate File 141, any rules promulgated by the Citizens' Aide are not subject to 
the authority of the Administrative Rules Review Committee or gubernatorial 
veto, although they would be subject to legislative veto under Article III, 
section 40, and are subject to public scrutiny under the rules promulgated by 
the Citizens' Aide. See, I.A.C. 210-4.1, 4.2. However, if a person alleges 
that the person has been discriminated against by the Citizens's Aide's Office, 
the Iowa Civil Rights Commission has jurisdiction to investigate and determine 
complaints, because "(i)mplicit in every complaint of "discrimination" is an 
allegation of an intentional violation of the Iowa Civil Rights Act." See, Op. 
Atty. Gen. July 13, 1982. Neither chapter 601G nor the rules promulgated by 
the Citizens' Aide contain a mechanism for complaints relating to conduct of 
staff members in dealing with the public. It is possible, however, that an 
action for defamation of character may be made against the Office of Citizens' 
Aide, if the findings of the Citizens' Aide are untrue, since the immunity 
extended to the Citizens' Aide is qualified and malice is an element of a 
defamation/libel claim. See, Anderson v. Low Rent Housing Com'n, Etc., 304 N. 
W. 2d 239, 245-247; also chapter 659, Code. 
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In addition to the above mentioned powers, the Citizens' Aide has the 
authority to inspect any and all documents held by an agency, unless disclosure 
of the documents would violate federal law or cause the agency to lose federal 
funding. See section 601G.9, subsection 3. The Citizens' Aide may examine 
confidential docu~ents, notwithstanding section 22.7, and the office is subject 
to the same disclosure requirements and penalties as the original custodian. 
See, section 601G.9. This may conflict with the reporting duty imposed upon 
the office under section 601G.8, since the General Assembly and the Governor 
are not always on the permissible list of recipients of information under some 
statutes. See, e.g. section 235A.15. The Citizens' Aide may enter and inspect 
premises of an agency also, unless entering and inspecting agency premises 
would violate federal law or cause the denial of federal funding. See, section 
601G.9. Again subject to the federal requirements, the Citizens' Aide may also 
attend hearings and observe proceedings conducted by the agency, if the 
permission of the interested party is obtained, even if the proceedings are 
confidential. See, section 601G.9. The Citizens' Aide has the power of 
subpoena to compel the production of documents and the appearance of witnesses 
under section 601G.9, subsection 4, although a witness probably cannot be 
forced to testify if they choose not to speak. See, section 601G.21. The 
Citizens' Aide may conduct hearings to facilitate an investigation. See, 
section 601G.8. It is not clear whether the hearing authority includes public 
hearings, although rules promulgated by the Citizens' Aide do authorize the use 
of public hearings. See, I.A.C., 210-2.3(3)(e); compare, 601G.8 and 601G.17. 

Once an investigation is concluded, the Citizens' Aide may, although appears 
not to be required to, publish the results of the investigation and transmit 
them to the governor and general assembly. See, section 601G.17 If an opinion 
of the Citizens' Aide is adverse to an agency and the opinion is to be 
published, the published opinion has to include an unedited reply made by the 
agency, unless the affected official or agency excuses the inclusion of the 
reply. See, section 601G.17. The office must, if it finds that the agency 
under investigation should take action on the information that has been 
discovered, disclose the Citizens' Aide's recommendations to the agency in 
question, and the agency must reply to those recommendations within twenty 
working days of receipt of the recommendations. See, section 601G.l6. If the 
Citizens' Aide finds that unfair or objectionable agency action has taken place 
due to the requirements of law, the Citizens' Aide is required to report to the 
General Assembly concerning recommended statutory changes. See, section 
601G.16. The Citizens' Aide is also required to submit an annual report to 
the General Assembly and the Governor regarding the office's activities. If 
the annual report criticizes a named agency or official, the report must also 
contain an unedited reply to the criticism, unless the inclusion of the reply 
has been excused by the affected agency or official. See, section 601G.l8. 

The Office of Citizens' Aide does not possess any enforcement powers of its 
own. If a subpoena is disobeyed, the Citizens' Aide may initiate a court 
action to compel obedience. See, section 601G.9, subsection 4. The Citizens' 
Aide may not force an agency to comply with their recommendations. The 
Citizens' Aide may not prosecute an official or agency for criminal violations, 
although the office does appear to have the authority to investigate illegal 
activities and turn over any findings to the appropriate authorities. See 
section 601G.ll, subsection 1, and section 601G.l9. ' 



·...._,; 601G.l DEFINITIONS. 

As used in this chapter: 

1. "Person 11 means an individual, aggregate of individuals, 
corporation, partnership, or unincorporated association. 

2. "Agency 11 means all governmental entities, departments, boards, 
commissions, councils or institutions, and any officer, employee or 
member thereof acting or purporting to act in the exercise of 
official duties, but it does not include: 

a. Any court or judge or appurtenant judicial staff. 

b. The members, committees, or permanent or temporary staffs of 
the Iowa general assembly. 

c. The governor of Iowa or the governor's personal staff. 

d. Any instrumentality formed pursuant to an interstate compact 
and answerable to more than one state. 

3. 110fficer 11 means any officer of an agency. 

4. "Employee" means any employee of an agency. 

s. "Administrative action" means any policy or action taken by an 
agency or failure to act pursuant to law. 

[C73, 75, 77, 79, 81, } 601G.l] 

601G.2 OFFICE ESTABLISHED. 

The office of citizens' aide is established. 

[C73, 75, 77, 79, 81, } 601G.2] 

601G.3 APPOINTMENT-- VACANCY. 

The citizens' aide shall be appointed by the legislative council 
with the approval and confirmation of a constitutional majority of 
the senate.and with the approval and confirmation of a constitutional 
majority of the house of representatives. The legislative council 
shall fill a vacancy in this office in the same manner as the 
original appointment. If the appointment or vacancy occurs while the 
general assembly is not in session, such appointment shall be 
reported to the senate and the house of representatives within thirty 
days of their convening at their next regular session for approval 
and confirmation. 

The citizens' aide shall employ and supervise all employees under 
the citizens' aide's direction in such positions and at such salaries 
as shall be authorized by the legislative council. The legislative 
council shall hear and act upon appeals of aggrieved employees of the 
office of the citizens' aide. 



[C73, 75, 77, 79, 81, } 601G.3] 

601G.4 CITIZEN OF UNITED STATES AND RESIDENT OF IOWA. 

The citizens' aide shall be a citizen of the United States and a 
resident of the state of Iowa, and shall be qualified to analyze 
problems of law, administration and public policy. 

[C73, 75, 77, 79, 81, } 601G.4] 

601G.5 TERM -- REMOVAL. 

The citizens' aide shall hold office for four years from the first 
day in July of the year of approval by the senate and the house of 
representatives, and until a successor is appointed by the 
legislative council, unless the citizens' aide can no longer perform 
the official duties, or is removed from office. The citizens' aide 
may at any time be removed from office by constitutional majority 
vote of the two houses of the general assembly or as provided by 
chapter 66. If a vacancy occurs in the office of citizens' aide, the 
deputy citizens' aide shall act as citizens' aide until the vacancy 
is filled by the legislative council. 

[C73, 75, 77, 79, 81, } 601G.S] 

601G.6 DEPUTY -- ASSISTANT FOR PENAL AGENCIES. 

The citizens' aide shall designate one of the members of the staff 
as the deputy citizens' aide, with authority to act as citizens' aide 
when the citizens' aide is absent from the state or becomes disabled. 
The citizens' aide may delegate to members of the staff any of the 
citizens' aide's authority or duties except the duty of formally 
making recommendations to agencies or reports to the governor or the 
general assembly. 

The citizens' aide shall appoint an assistant who shall be 
primarily responsible for investigating complaints relating to penal 
or correctional agencies. 

[C73, 75, 77, 79, 81, } 601G.6] 

84 Acts, ch 1046, } 1 

601G.7 PROHIBITED ACTIVITIES. 

Neither the citizens' aide nor any member of the staff shall: 

1. Hold another public office of trust or profit under the laws 
of this state other than the office of notary public. 

2. Engage in other employment for remuneration with an agency 
against which a complaint may be filed under this chapter or that 
could create a conflict of interest or interfere in the performance 
of the person's duties under this chapter. 

3. Knowingly engage in or maintain any business transactions with 
persons employed by agencies against whom complaints may be made 



under the provisions of this chapter. 

4. Be actively involved in partisan affairs. 

[C73, 75, 77, 79, 81, } 601G.7] 

84 Acts, ch 1046, } 2 

601G.8 CLOSED FILES. 

The citizens' aide may maintain secrecy in respect to all matters 
including the identities of the complainants or witnesses coming 
before the citizens' aide, except that the general assembly, any 
standing committee of the general assembly or the governor may 
require disclosure of any matter and shall have complete access to 
the records and files of the citizens' aide. The citizens' aide may 
conduct private hearings. 

[C73, 75, 77, 79, 81, } 601G.8] 

601G.9 POWERS. 

The citizens' aide may: 

1. Investigate, on complaint or on the citizens' aide's own 
motion, any administrative action of any agency, without regard to 
the finality of the administrative action, except that the citizens' 
aide shall not investigate the complaint of an employee of an agency 
in regard to that employee's employment relationship with the agency. 
A communication or receipt of information made pursuant to the powers 
prescribed in this chapter shall not be considered an ex parte 
communication as described in the provisions of section 17A.l7. 

2. Prescribe the methods by which complaints are to be made, 
received, and acted upon; determine the scope and manner of 
investigations to be made; and, subject to the requirements of this 
chapter, determine the form, frequency, and distribution of the 
conclusions and recommendations of the citizens' aide. 

3. Request and receive from each agency assistance and 
information as necessary in the performance of the duties of the 
office. Notwithstanding section 22.7, pursuant to an investigation 
the citizens' aide may examine any and all records and documents of 
any agency unless its custodian demonstrates that the examination 
would violate federal law or result in the denial of federal funds to 
the agency. Confidential documents provided to the citizens' aide by 
other agencies shall continue to maintain their confidential status. 
The citizens' aide is subject to the same policies and penalties 
regarding the confidentiality of the document as an employee of the 
agency. The citizens' aide may enter and inspect premises within any 
agency's control and may observe proceedings and attend hearings, 
with the consent of the interested party, including those held under 
a provision of confidentiality, conducted by any agency unless the 
agency demonstrates that the attendance or observation would violate 
federal law or result in the denial of federal funds to that agency. 
This subsection does not permit the examination of records or access 
to hearings and proceedings which are the work product of an attorney 
under section 22.7, subsection 4, or which are privileged 



communications under section 622.10. 

4. Issue a subpoena to compel any person to appear, give sworn 
testimony, or produce documentary or other evidence relevant to a 
matter under inquiry. The citizens' aide, deputies, and assistants 
of the citizens' aide may administer oaths to persons giving 
testimony before them. If a witness either fails or refuses to obey 
a subpoena issued by the citizens' aide, the citizens' aide may 
petition the district court having jurisdiction for an order 
directing obedience to the subpoena. If the court finds that the 
subpoena should be obeyed, it shall enter an order requiring 
obedience to the subpoena, and refusal to obey the court order is 
subject to punishment for contempt. 

[C73, 75, 77, 79, 81, } 601G.9; 82 Acts, ch 1026, } 1] 

88 Acts, ch 1247, }1 

601G.l0 NO CHARGE FOR SERVICES. 

No monetary or other charge sriall be levied upon any person as a 
prerequisite to presentation of a complaint to the citizens' aide. 

[C73, 75, 77, 79, 81, } 601G.l0] 

601G.ll SUBJECTS FOR INVESTIGATIONS. 

An appropriate subject for investigation by the office of the 
citizens' aide is an administrative action that might be: 

1. Contrary to law or regulation. 

2. Unreasonable, unfair, oppressive, or inconsistent with the 
general course of an agency's functioning, even though in accordance 
with law. 

3. Based on a mistake of law or arbitrary in ascertainments of 
fact. 

4. Based on improper motivation or irrelevant consideration. 

5. Unaccompanied by an adequate statement of reasons. The 
citizens' aide may also be concerned with strengthening procedures 
and practices which lessen the risk that objectionable administrative 
actions will occur. 

[C73, 75, 77, 79, 81, } 601G.ll] 

601G.l2 COMPLAINTS INVESTIGATED. 

The citizens' aide may receive a complaint from any source 
concerning an administrative action. The citizens' aide shall 
conduct a suitable investigation into the administrative actions 
complained of unless the citizens' aide finds substantiating facts 
that: 

1. The complainant has available another remedy or channel of 
complaint which the complainant could reasonably be expected to use. 



2. The grievance pertains to a matter outside the citizens' aide 
power. 

3. The complainant has no substantive or procedural interest 
which is directly affected by the matter complained about. 

4. The complaint is trivial, frivolous, vexatious, or not made in 
good faith. 

5. Other complaints are more worthy of attention. 

6. The citizens' aide resources are insufficient for adequate 
investigation. 

1. The complaint has been delayed too long to justify present 
examination of its merit. 

The citizens' aide may decline to investigate a complaint, but 
shall not be prohibited from inquiring into the matter complained 
about or into related problems at some future time. 

[C73, 75, 77, 79, 81, } 601G.l2] 

601G.l3 NO INVESTIGATION -- NOTICE TO COMPLAINANT. 

If the citizens' aide decides not to investigate, the complainant 
shall be informed of the reasons for the decision. If the citizens' 
aide decides to investigate, the complainant and the agency shall be 
notified of the decision. After completing consideration of a 
complaint, whether or not it has been investigated, the citizens' 
aide shall without delay inform the complainant of the fact, and if 
appropriate, shall inform the administrative agency involved. The 
citizens' aide shall on request of the complainant, and as 
appropriate, report the status of the investigation to the 
complainant. 

[C73, 75, 77, 79, 81, } 601G.l3; 82 Acts, ch 1026, } 2] 

601G.l4 INSTITUTIONALIZED COMPLAINANTS. 

A letter to the citizens' aide from a person in a correctional 
institution, a hospital, or other institution under the control of an 
administrative agency shall be immediately forwarded, unopened to the 
citizens• aide by the institution where the writer of the letter is a 
resident. A letter from the citizens' aide to such a person shall be 
immediately delivered, unopened to the person. 

[C73, 75, 77, 79, 81, } 601G.l4] 

601G.l5 REPORTS CRITICAL OF AGENCY OR OFFICER. 

Before announcing a conclusion or recommendation that criticizes 
an agency or any officer or employee, the citizens• aide shall 
consult with that agency, officer or employee, and shall attach to 
every report sent or made under the provisions of this chapter a copy 
of any unedited comments made by or on behalf of the officer, 
employee, or agency. 



[C73, 75, 77, 79, 81, } 601G.l5] 

601G.l6 RECOMMENDATIONS TO AGENCY. 

If, having considered a complaint and whatever material the 
citizens' aide deems pertinent, the citizens' aide finds 
substantiating facts that: 

1. A matter should be further considered by the agency; 

2. An administrative action should be modified or canceled; 

3. A rule on which an administrative action is based should be 
altered; 

4. Reasons should be given for an administrative action; or 

5. Any other action should be taken by the agency, the citizens' 
aide shall state the recommendations to the agency. If the citizens' 
aide requests, the agency shall, within twenty working days notify 
the citizens' aide of any action taken on the recommendations or the 
reasons for not complying with them. 

If the citizens' aide believes that an administrative action has 
occurred because of laws of which results are unfair or otherwise 
objectionable, the citizens' aide shall notify the general assembly 
concerning desirable statutory change. 

[C73, 75, 77, 79, 81, } 601G.l6] 

601G.l7 PUBLICATION OF CONCLUSIONS. 

The citizens' aide may publish the conclusions, recommendations, 
and suggestions and transmit them to the governor, the general 
assembly or any of its committees. When publishing an opinion 
adverse to an administrative agency or official the citizens' aide 
shall, unless excused by the agency or official affected, include 
with the opinion any unedited reply made by the agency. 

Any conclusions, recommendations, and suggestions so published may 
at the same time be made available to the news media or others who 
may be concerned. 

[C73, 75~ 77, 79, 81, } 601G.l7] 

601G.l8 REPORT TO GENERAL ASSEMBLY. 

The citizens' aide shall by April 1 of each year submit an 
economically designed and reproduced report to the general assembly 
and to the governor concerning the exercise of the citizens' aide 
functions during the preceding calendar year. In discussing matters 
with which the citizens' aide has been concerned, the citizens' aide 
shall not identify specific persons if to do so would cause needless 
hardship. If the annual report criticizes a named agency or 
official, it shall also include unedited replies made by the agency 
or official to the criticism, unless excused by the agency or 
official affected. 



[C73, 75, 77, 79, 81, } 601G.l8; 82 Acts, ch 1026, } 3] 

601G.19 DISCIPLINARY ACTION RECOMMENDED. 

If the citizens' aide believes that any public official, employee 
or other person has acted in a manner warranting criminal or 
disciplinary proceedings, the citizens' aide shall refer the matter 
to the appropriate authorities. 

[C73, 75, 77, 79, 81, } 601G.l9] 

601G.20 IMMUNITIES. 

No civil action, except removal from office as provided in chapter 
66, or proceeding shall be commenced against the citizens' aide or 
any member of the staff for any act or omission performed pursuant to 
the provisions of this chapter unless the act or omission is actuated 
by malice or is grossly negligent, nor shall the citizens' aide or 
any member of the staff be compelled to testify in any court with 
respect to any matter involving the exercise of the citizens' aide's 
official duties except as may be necessary to enforce the provisions 
of this chapter. 

[C73, 75, 77, 79, 81, } 601G.20] 

601G.21 WITNESSES. 

A person required by the citizens' aide to provide information 
shall be paid the same fees and travel allowances as are extended to 

·witnesses whose attendance has been required in the district courts 
of this state. Officers and employees of an agency shall not be 
entitled to such fees and allowances. A person who, with or without 
service of compulsory process, provides oral or documentary 
information requested by the citizens' aide shall be accorded the 
same privileges and immunities as are extended to witnesses in the 
courts of this state, and shall also be entitled to be accompanied 
and advised by counsel while being questioned. 

[C73, 75, 77, 79, 81, } 601G.21] 

601G.22 PENALTIES. 

A person who willfully obstructs or hinders the lawful actions of 
the citizens' aide or the citizens' aide's staff, or who willfully 
misleads or attempts to mislead the citizens' aide in the citizens' 
aide's inquiries, shall be guilty of a simple misdemeanor. 

[C73, 75, 77, 79, 81, } 601G.22] 

601G.23 CITATION. 

This chapter shall be known and may be cited as the "Iowa 
Citizens' Aide Act". 

[C73, 75, 77, 79, 81, } 601G.23] 
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section 476.31 or 476.32, the public utility shall pay the 
expense reasonably attributable to the investigation, 
appraisal, service, or review. The board shall ascertain the 
expenses including certified expenses incurred by the consumer 
advocate division of the department of justice directly 
chargeable to the public utility under section 47SA.6, and 
shall render a blll 7-by-ee~tified-mai!T to the public utility, 
either at the conclusion of the investigation, appraisal, 
services, or review, or from time to time during its progress, 
which bill is notice of the assessment and shall demand 
payment. The total amount of such expenbe in any one calendar 
year, for which any public utility shall become liable, shall 
not exceed two-tenths of one percent of its gross operating 
revenues derived from intrastate public utility operations in 
the last preceding calendar year. 

Sec. 73. Section 5158.12, Code 1989, is amended to read as 
follows: 

5158.12 TAX EXEMPTION. 
The association is exempt from payment of all fees and all 

taxes levied by this state or any of its subdivisions, except 
taxes levied on real-er-peraenal property. 

Sec. 74. Section 533.24, unnumbered paragraph 1, Code 
1989, is amended to read as follows: 

A credit union shall be deemed an institution for savings 
and shell-be is subject to taxation only as to i~a real 
estatey-tan,ible-peraenel-prepertyy arid moneys and credits. 
The shares shall not be taxed. 

Sec. 75. Section 537.2501, subsection 1, paragraph f, as 
enacted by 1989 Iowa Acts, House File 552, section 2, is 
amended to read as follows: 

f. With respect to open-end credit pursuant to a credit 
card issued by the creditor which en~ities entitles the 
cardho.lder to purchase or lease goods or services from at 
least one hundred persons not related to the card issuer, the 
parties may contract for an over-limit charge not to exceed 

) ) 

·j 
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ten dollars if the balance of the account exceeds the credit 
limit established pursuant to the agreement. The over-limit 
charge under this paragraph shall not be assessed again in a 
subsequent blUing cycle unless in a subsequent b,llllng cycle 
the account balance has been reduced below the credit limit. 

If the differential treatment of this subsection based on 
the number of persona honoring a credit card is found to be 
unconotitutional, the parties may contract for the over-limit 
charge as described in this paragraph ln any consu•er credit 
transaction pursuant to open-end credit, and the other 
conditions relating to the over-ll•lt charge shall remain in 
effect. 

Sec. 76. Section 537.7103, subsection 3, paragraph a, 
subparagraph (1), Code 1989, is amended to read as follows: 

(1) Notifying a debtor of the fact that the deb~er debt 
collector may report a debt to a credit bureau or engage an 
agent or an attorney for the purpose of collecting the debt. 

Sec. 77. Section 598.17, unnumbered paragraph 2, Code 
1989, is amended to read as follows: 

If at the tlme of trial petitioner falls to present 
satisfactory evidence that there has been a breakdown of the 
marriage relationship t~ the extent that the legitimate 
objects of matrimony have been destroyed and there remains no 
reasonable likelihood that the earriage can be preserved, the 
respondent may then proceed to present such evidence as though 
the respondent had filed the original petition. 

Sec. 78. Section 601G.9, Code 1989, is amended by addlnq 
the following new subsectiont 

NEW SUBSECTION. S. Bstabll8b rules relating to the 
operation, organization, and procedure of the office of the 
citizen's aide. The rules are exeept from chapter 17A and 
shall be published in the Iowa admlnlstrativ~ code. 

Sec. 79. Section 601K.33, subsection S, Code 1989, is 
amended to read as follows: 

N) 
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"The commissioner may designate as a deputy county commissioner 
tions :~ny officer of a political subdivision who is required by Jaw to of eltt. 
nomination papers fi led by candidates fo r office. in that political subdi:ccept 
and "hen so designated that person shall ass 1st the commissioner ·1s1on. 
ministe ring c:lt:ctio ns conducted by the commissioner fo r tha t subdivis10

1~. ad. ... 
Section 53.11. Code of Iowa. 197 3. as amended by ~238 of H F . i45 

provides: 

··The: commissioner shal l deliver an absentee ballot to any qualified el 
Jppl~ ing in l'c:rson at his ojfia not mo~e than forty days before the date ~~thr 
gt:nera l t:lecuon and the pnmary election. and fo r all other c!lections. as t e 
JS the ballo t is availab le . .. : · (c:mphasis added) ' 00n 

Such ~53. 11 does not bv its terms authorize personal applications f . ~ 

Jbsentee ba llots at Jny place other than the office of the county commission• 
of c:l<!ctions. While it is true that th is might impose some ha rdship on perso .r 
living some distance from the county seat who wish t? personall~ vo~~ 
absentee. there are other means available to them to exerc1se their franchise 
For example. ~53. ~ of the Code. as amended by §235 of H.F. 745. provides 
convenient means fo r making application by mail. a 

September 27, 1973 

ST.-HE OFFICERS: Ombudsman. Ch. 601G. Code. 1973 . Office of Citizen; 
Aide (Ombudsman) is to inquire into administ rative actions of public a2en. 
cies and duties do not encompass actions against atto rneys in private p-rac. 
tice. (:--iola n to Potter. State Senator. 9/ 27 / 73) !173-9-28 

Honorable Ralph W. Porter. State Senator. District 5: This office has 
received you r letter requesting an Attorney General's opinion. on behalf of a 
consti tuent. concerning the questio n of whether t he State Om budsman 1s 
authorized to help people in a situation where they are unable to obtain an at· 
to rney to sue another atto rney in a malpractice case. 

The Citizens· Aide is an office set up to inquire into administrative actions 
of public agencies. The powers of this office are set o ut in Chapter 60 I G. Code 
of Iowa. 1973. and are limited by statute. Although the qualifications for the 
office of Ci ti zens· Aide require that he be a citizen of the United States and a 
resident of the State of Iowa "qualified to analyze protrlems of law. ad. 
ministration and public pol icy". the law does not require that the Citizens' 
A ide be licensed to practice law in the courts of this state. further. ~60 I G.l(5) 
defines admin istrative action as "any policy or action taken by an agency or 
f<~i lure to act pursuant to law". However. this same section of the Code e~­
cludes from the definition of agency "any court or judge or appurtenant 
judicial staff' (~601G.I (2)(a)). 

Accordingly. it is the view of th is office that the duties of the Citizens' Aide 
do not include assisting individuals in bringing legal actions against attorneys 
in private practice. It is suggested that complaints of this nature be forwarded 
to the committee on grievances of the Iowa State Bar Association under the 
Supreme Court Rule 118. This rule provides in pertinent part: 

" Every complaint against an attorney filed under this rule shall be signed 
and sworn to by a person or persons aggrieved. by the president and secretary 
of a regularly organized bar association of this state or by the chairman of a 
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"~ ~~sign atea~ a dep ut~ coun t~ commiSSIOner of 
•> ilucal subdiV ISIOn ' ' ho 1s required b' lav. t elec. 
' b~ , ... .,dida tes for office 111 that poliucal sub~i~cceP! 
tl ' •erson -;hall 3SSIS t the ~:ommiss10ner · 1s10Fl. 
·du ~ the: ~:omm iss1ona for that \ubd i' 1510~n ad. 

•>f ln" a. 1973. as am..:nd.:J rl\. ~2 3 · H o1 . F . 7.~ 5 

l c~ ll _ddi,~r :.t n ;Jbsent.:e ballnt 10 am qualified ·I · 
•J//rct' not mo:e than fo rt~ de~~, heforc: the: date<.: c,~tor 
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.budsman .. Ch. 601c;J .. Code. 1973. Office of Citizens 
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'\SE R\'AT10'- : Fish ,,a~s in ?ams- ~109. 1 -1 . Code 0f Jo,, a .. 1973. Clc:ar. 
( O.ld unam bi guous prOVISIOn vf~ J09 . J-I requ1re.:recllon and main tenance Ol 

II - b . . h ;i ,h" :1~ s 1n perma nent dams or o strucuons across "aters ol t e .,tate: c:'-
. pt 0, "wten approval o f the state con servatio n d1r.:ctor. ( Pt:te rson to 
~fc:~ 1ng. St;JtC: Senator. 10-1- 3) -'73-10-1 

Holl•>rabll' Hilarius L. Ht>ying. Stall' Se11at or: Receipt IS hereb~ 
· ~ nu" kdged of ~0u r requc:st fo r an op1nion 0f the :\ttorne~ G.:neral J · to 

::'hethc:r the fish wa} in the dam across the Turke~ River a t thc: TO\\ n of 
Elk.1dc:r must be kept open so that fi sh can S\\ im upstream . 

St Jtu to r~ provisions respecting fish"a~ s in dams are set forth in Sectwn 
!09.1-1 . Cod.: of Iowa. 1973. which states: 

" 109.1 -1 Dams - fis hways. It shall be unlawful for any person. fi rm. or 
corporat ion to place. c:rect. o r cause to be pl~ced or erected. any dam or o ther 
UC:' 1..:.: o r contnva nce 111 such manner as to hmder or obstruct the free passage 
, 1f tish up. down. or through such waters. except as otherwise provided in this 
chapter. Dams for manufacturing or other lawful purposes may be erect.:d 
1r.:ross the "aters of the state. No permanent dam or obs truction across such 
;, atc:rs shall be erected or maintained which is not provided wi th a lis h"a~. c: .x ­
r.:.:pt by wrinen approval of the state cons.ervatio n director. nor . shall . .1 11~ 
pumping · tallo n or plant except sand pumpmg and dredgtng machtn t:s. 1n or 
r:onnectt:d "it h such '~aters be constructed or operated except by written 
Jpprova l of the state conservation director. which is not provided with 
.;crc:c:ns to prevent fish from entering the pumping station o r pl ant. Such 
ti shw ayo; and screens sha ll be constructed and used according to the plans 
Jnd specifications prepared and furnished by the di rector. Any dam. obstruc­
tion. or pumpi ng plant which is not so constructed is a public nuisance ;,tnd 
rna~ be abated accordingly." 

The req uirement fo r lishways in dams first appeared in Iowa Ia" in I 76. 
-\cts of the 16th Gc:neral Assembly. Chapter 70. which simply prohibited the: 
erc:ction of a dam without a fishway. In 1939. the sectio n "as amended to its 
pres.:nt fo rm prohibiting the erection "or maintenance" of a "permanent" 
dam "ithout a fish way "except by written approval of the state conservation 
director" . 

The language of the statute is clear a nd unambiguous and the Supreme 
Cou rt of Iowa has found the requi rement stated therein to be a legitimate ex­
c:rcise of the police power of the state. State vs. Beardsley. 1899. I 08 Iowa 396. 
79 :--1 .\V . 138: State vs .. Week. 1900. 1121owa 338. 8-1 N.W. 3. Thus. a lishwav 
must be provided in an existing permanent dam so as to permit the fre~ 
passage of fish up or down the ri ver unless the maintenance o f the dam 
without such a fishway has the wri tten approval of the state conservation 
director . 

.-\ s a practical matter. however. one seek ing to enforce maintenance of a 
fishway in a par.ticula r dam across waters of the state should be aware of the 
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lib rar~ ·s board of trustees. They determine the manner in v. hich It .,.
111 

hursc:d . Ho,,e,er. any such lines must be depostted tn the ltbraryacco btdi~ 
a proper n:co rd and accounting thereof must be maintained: Unts and 

:\o~ember 20. 1973 

0.\1 BL DS:VJ..\:\: Inves tigat ions - the Iowa State Bar :\ ssociation i 
public agency ''i thin the rn t:aning of~601G . Code of Iowa. 1973. (Ns !"Ola 
Pottc:r. State Senato r. 11-20-73) .;73- 11 -1 8 Oant0 

llonorahle Ralph W Pouer. S1a1e Sena10r: In response to your requ 
an opinion on the: q ut:stion of whether the Iowa State Bar Associatt~Slfor 
public agency subject to investigation by the State Ombudsman Office "1

11 a 
ad\'tSt: that the ans,,er is no. The Iowa State Bar Association ts a no~ c~n 
corpora tton chartered under ~504A of the Code of Iowa . Proltt 

The authorit~ of th_e Ci tizens· Aide _(Ombu~sman.l is directed to the 
1 vc:sttgatton of complatnts agatnst publtc agenctes. lJnder the pro, 1s1001 n._ 

~601G.I( ~ ) . agenc~ mt:ans: Ot 

··_. .. all ~overnmental entities. departments. boards. commissions. counctl 
or tnstttuttons. and any officer. employee or member thereof acting or 1 

po rt ing to act in the c:xercise of his official duties. but it does not inc!Jd~· 
a. Any court or judge or appurtenant judicial staff. 

b. The members. committees. or permanent or tempo ra r) staffs of the • 
fo,,a general assembly. 

c. The governor of Iowa or his personal staff. 

d. Any inst rumentality formed pursuant to an inte rsta te compact and 
answerable to more than one state." 

:'1/ovember 20. 1973 

STATE OFFICES AND DEPARTME:"'TS: Beer and Liquor Control 
Department~33.1. Code of Iowa, 1973: S.F. 512. Acts of the 65th G . .-\ .. 
First Session. A state employee can be requi red to wo rk on the Friday after 
Thanksgiving. and the on ly remedy that employee has is that he or she shall 
be given an alternative day off from work. (Coriden to Gallagher. Director. 
Iowa Beer & Liquor Control Department. 11-20-73) #73-1 1- 19 

.\fr. Rolland A. Gallagher. Director. Iowa Beer & Liquor Comro/ 
Department: You have requested an opinion as to whether you r employees 
must be given the Friday after Thanksgiving off as a hol iday. It is our opinion 
tha t the Friday after Thanksgiving is not a legal holiday as defined in §33.1. 
1973 Code of Iowa. Senate File 512. passed by the 65th General Assembly. 
First Sess ion. does include the Friday after Thanksgivi ng as one of eight patd 
holidays "'hich are to be given to state employees. However. Sen ate File 512 
goes o n to say that: 

" ... 1 n most cases. where by nature of the employment a sta te employee 
must be req uired to work on a holiday the provisions of unnumbered 
paragraph one ( I) of this section shall not apply. however he shall be compen­
sated by an alternative day o ff from employment with pay." 

Thus. the holidays listed are not mandatory. A state employee can be required 
to work on the Friday after Thanksgiving, and the only remedy tha t emplo>ee 
has is that he or she shall be given an altern ative day off from work. 
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1cl\ :111 adnunisuator. he would be placed in th 
radinJ,! with himsel f a nd in licensing him~tfe 
nt' statute refers to the Jirect~ r and a facility·~ 
1ti nl! with each othe r . the d trector would, in 
.! " imself. See e.g. , §§125.1i. 125.25, 125.33 
re n ces not envision such a situat ion. ' 

:; a nd a?;encies do enjoy lice n ~1ng powers while 
n iacili t ie~. hut thi~ latte r power is expressly 
~tatutes. For ins tance. the dtrl!ctor of the Iowa 

Department is J,!iven clear authority to establish 
tate liquor sto res. Section 1:!3.:!0121. The Code: 
!1epartmo!tlt of s,,cial Services Divi;wn of Child 
., adm intst~ r prOJ,! rams tn,·olvinc: neglected , de. 
,·hi ldren hut al so i:; clea rly to adminis te r the 
tate training school ior boys and gi rls, and the 
Jn :!1 i . . The Code. The di rector of the D-ivision 
trees i ~ particularly required to control a nd 
nated institutions. Section 217.11, The Code. 
ns lend ,;uppo rt to the argument that if the 
the director of the Department of Substa nce 
; te r a treatment facility , it would have clea rly 
the ambit of Chapter 125. 

e poi nt, it s hou ld also be noted that Chapter 125 
•owe r of t he director to lease a building for a 
) hire ~rsonnel ; fur t hermore, departmental 
temized in such a way as to provide for the 
tall y-cont rolled inst itution. 1979 Session, 68th 
1er hand, t he director of the Iowa Beer and 
!nt is granted t he express power to rent, lease 
land , to lease plants and to lease or buy equip­
tdors, clerks, agents and other employees as is 
Jt the provisions of the chapter. Section 123.20 
thou"'h no mention is made in the stlltute itself 
ar ic ivisions of the Department of Social 
; a hire pe rsonnel, these divis ions adminis-

t!X isting build i_ngs a nd staff; legis lative appro-
:' tca lly provide funds for the opera t ion of these 
E.g ., 1979 Session, li8th G.A., ch. 8, §3 (1 ) (for 
ra ining school. Mitchellville tra ining school and 
8, §5 ( 1) (fo r o~rat ion of Fort Madison, Ana-

lkdale, :\iount Pleasant, J ohn Bennett Center, 
·) ; ch. 8, §7 (1 ) ( for s tate hospital-schools at 
vard) . Certa inly the legislature is under no 
ly appropriate f unds or to specifically provide 
s and t he hi r ing of perso-nnel, but the fact that 
typica lly specify such matters f urther indicates 
not intend for the Department of Substance 
ter a t reatment facii ity. 

point which should be noted is that i! the 
er a treatment facility, that facility would be 

.oyees would be state employees, paid by war­
comptroller 's off ice. These employees would be 

hi red by the department. The a pp ropnattons cha pte r a llows the Depa rt­
rnent to hire no more than t wen ty-stx point eight , (26.8) full t ime equiva­
lent posit ions for the 19!!0 f isca l ye11 r. The Department ma y he limited 
hY t his number 1n htrin ~ot emp l<lYt! t!S ftor 11 tn:atment faci lity. Thi s fact IS 

furt her indicat ion of 11 lt!l!(islutivc intent which dicl not ~ncompus~ ad­
rninistrat ion of a treatment facdtty hy the Depli rtment of Substa nce 
Abuse. 

Consequen tly, it is ou r opuuon that the legisla ture intended fo r the 
De partment of Substa nce Abuse to ope rate in a developing. coordina ting, 
~00pera ti ng a nd su pervising ca pa ctty. T he director may establ ish a nd 
rna inta in trea tment p,·og.-a.ms but this power does not also provide 
the power to actuall y adm in ister a trea tment fa cility. The Depa rtment 
assures that adequa te treatment is provided s ubsta nce abusers th rough 
program developmen t, through p rogram imple me ntation by licensing, by 
coordi nation of t reatment services, a nd b>· tra ining those engaged in t he 
t reatment of substance abusers. The director is gi,·~n t he exp ressed 
power to adva nce beyond h is pr ima ry statutory powers a nd responsi­
bilities of coordinating and su pervising t reatment programs a nd facilities 
to direc t ly cont rac t wi th facilities to provide trea tment for substance 
abuse r s a t a cost to the department. A simtlar power to administe r a 
tre~tment faci lity is not expressly gran ted to the di rector , nor does 
§125.12( 4 ) impliedly grant such author ity. Without a clearer sta tement 
from the legislature, it is our opinion that the statute does not int end 
the director to enjoy the power t o a dminister a treatment fac ility. 

July 11 , 1980 

STATE OFFICERS AND DEPART~tENTS : Author ity of the Citizens' 
Aide / Ombudsman to administer a prisoner legal assistance program. 
Chapter 601G. The Code 1979 ; 1978 Sessio n, 67 th G.A., ch. 1018, §6( e ); 
1979 Session, 68th G.A., ch. 8, §11 ; H. F . 2580, 68th G.A., 1980 Session. 
The Citizens' Aide / Ombudsman's Office has no present statutory 
authority or responsibility to administer a prisoner legal assistance 
program. The Office may participate in such program only to the 
extent permitted by the appropriation made in Chapter 1018, §6(e). 
of the Act s of the 67th General Assembly, 1978 Session . (Stork to 
Angrick, Citizens' Aide / Ombudsma n, 7-11-80) # 80-7-ll tL• 

July 17, 1980 

COUNTIES AND COUNTY OFFICERS; MUNICIPALITIES ; CITY 
ASSESSOR: Payment for expenses. Ch. 441; §§441.1, 441.2, 441.16, 
The Code 1979. The County a uditor does not have the au thority to deny 
claims submitted by t he city assesso r for payment nor does t he county 
board of supervisors serve in a supervisory capacity over t he assessor . 
The cit)' assessor is not subject to the same rules and procedures as 
the rest of the s ubdivisions of count y government, however , the con­
ference board may es tablis h r ules and regulations governing expendi­
tures of funds by the ci ty assessor . ( Bennett to Davis , Scott County 
Attorney, 7-17-80) # 80-7-12 1L1 

July 17, 1980 

MENTAL HEALTH: EVIDEN CE : Phys ician-pa tient privi lege. Chapter 
Chapter 229, §§229.8, 229.12 (3 ), 229.52, 622.10, The Code 1\!79. The 
testimoni11l communications rule establishing physician -patient privi­
lege, as a g eneral concept, applies to ch. 229 involuntary commitment 
proceedings. The physician-patient privilege has been elim inated where 
a patient is examined for diagnost ic purposes under ch. 229. A court 
may adhere to but is not bound by the formal ru les of ev idence in 



0. 1982 

T' ~S AFFAIRS: ection 250.:-! 
ty miSSIOn on veterans affairs ma}: 
an a m inistr at i\·e aide and matters uf 
Yl in isterial decisions m ay include the 
~·ment of benefits by use of innexible 
1 'ounty .-\.ttorney. 6t :l01 21 = ~ -ti·l5i I. I 

:o. 1982 

·: HERIFF .\:--10 DEPUTY SHER­
>7. and 3:3 1.90-1. Supplement to The Code 
11itations on the amount of compensation 
.:heriff. a cou nty is authorized to pay a 
·d and non-uniformed deputy sheriffs fo r 
to be worn in the perform ance of their 

<sistant Black Hawk County Attor ney. 

1-13 

JULY 1982 

July :2. 1982 

SCHOOL : Schoolhouse Funds: School Bus ~1aintenance Build ing: §§278.1(71. 
285.10(31. 297.5. The Code 1981. Constructio n costs of a new school bus main· 
te nance building must be met from the Schoolhouse Fund. I Fleming to 
Husak. State Senator . i -2, 21 =82-i -l( L) 

.July 12. 1982 

C RDII:--1 AL LAW: Possession of beer by mi no r . Section 123.-li. The Code 
198 1. Me re occupation of a car containing beer with know ledge of its presence 
is not sufficient to constitute a violation of §123.47 (possession of beer by 
minor). (Cleland to Wilson. Marion County Attorney. 7/12/82) =82-7-2(L) 

July 12, 1982 

MOTOR VEHICLES: Inspection s tations and opera tors-l icense revocation 
and suspension hear ings. §321.238. The review hearing provided for in 
§32 1.238(21) is a de novo proceeding in which competent evidence not p re­
sented at an ini tial hearing can be admitted . An administrative procedure 
which. on appeal. exposes the appellant to more severe sanctions than those 
imposed after an in itial hear ing does not in itself unconstitu tional ly chil l an 
appellant's due process rights. (Oundis to Swartz. State Representat i\·e. 
i il 2182l =82-7-:3( LI 

Ju ly 13. 1982 

COC:"'TY OFFICE RS: County Engineer: Counties: Plats: State Officials: 
Engineering Examiners.§§ 11-1.2. 11-1.16. 11-1.1 7: §306.21: §§309. 1 i: 355.-1 : ch. 
:J58A: ch. -109. The Code 1981: The review and approval of a subd ivision plat by 
a county engineer pursuant to §306.21. The Code. or a county o rdinance 
implementing chapter 358A or chapte r -109. The Code. is not necessar ily the 
practice of land surveying under §11-1.2. The Code. (Osenbaugh to Hanson. 
Iowa State Board of Engineer ing Examiners. 7113/ 82) =82-7--1( Ll 

July 13. 1982 

C IV IL RIG HTS: Jurisdiction of Iowa Civi l Rights Comm ission over Citizens' 
Aide/ Ombudsman Office. §§601A.2( 10). 601A.7. 601A.5. 601G.20. The Code 
1981. The Iowa Civil Righ ts Commiss ion has jurisdiction to investigate and 
determine complaints alleging discrimina tion against the Citizens' Aide/ 
Ombudsman Office as a public accommodation. notwithstanding immunity 
from proceedings except for acts involving malice or gross negligence. 



[ mp!icit in e ver y compla int of "disc r im ination" is an a llega tion of . 
tiona! violation of the Iowa Civil Rights Ac t.tSwanson to Reis. Direc:11 1111En. 
Ci vil Righ ts Commiss ion. 7, 1:3, 82) :;82-i ·5 or. Iowa 

.\f., . .-lrt is R1·1s. E.tH'"' ;,., DiP·•·Iut·.f,m·a Cin'/ Rirlhi.~C.mun is.~ i•>ll : Youh 
requeste.d an opinion of the attor n_ey general concerm ng whether t.he lowaca~·e 
Rights CommiSSIOn has JU riSdic tion O\·er a complaint allegmg d1scr imi 1.\ 11 
ag-ainst the Citizens' Aide Ombudsman Office as a public accommodatio~atlon 

T he C itize ns' Aide/ Ombudsm a n Offi ce. is fi r st of a l l. a "public accommO<I 
tion" within the statutor y de fin ition. The te r m "publ1 c accommodation" includ a. 
"each state and loca l gover nment unit or tax-suppor ted distr ict of wh atever k" ~ 
natu re o r class that offe r s services. faci lities. benefits. g rants or goods to1~h · 
public. g ratuitously or othe r wise." Section 601 A.2( 10). The Code 1981. e 

I t is considered an unfair p ractice to discriminate ag-ainst certain classes f 
pe r <ons in the furni~hing of ~uch al."commodations. Section 1301:\.7. The Co~ 
198 1. provides. in pa rt. as follows: e 

"1. I t ~hall be an unfai r or d isc r i mi na~ory practice for any owner . lessee. 
sublessee. propr ietor. manag-er. or superintendent of any public accommo­
dation or any agent o r employee thereof: 

a. To refuse or den y to any person because of ra ce. c reed. color . :iex. 
national Orll(in. rel igion or disability the accommod~tions. ad\·amages. 
facilities. ;en ·ices. o r pr ivileges thereof. o r other w1se to disc r iminate 
against any pe r sons because o f race. c reed. color. sex. nat ional origin. 
religion or disability in the furnishing of s uch accommodat ions. advan­
tages. iacilities. ·en · ices. or privileges ...... 

By an Act of the Iowa General Assembly in 1965. the Iowa Civil Rights 
Commission was establis hed a nd gi ve n certa in powers and d uties. among them. 
being ... 

..... to recei\·e. in\·estigate. and finally determine the mer its of com­
plaints allegi nl!" un fair o r disc r imi natory practices. (and] to investigate and 
5tudy the existence. characte r. causes and extent of discrimination in pub­
lic accommodations .... and to attempt the elimination of such discrim ina­
tion by education and conciliation." Section 601:\.5. The Code 1981. 

The Citizens' Aide/Ombudsman Office was established by s tatute in 1972 and 
cod ified in chapter tiOlG. The Code 198 1. with certain authority. responsibilities 
and immunities. 'ection ti01G .:20. The Code 1981. p rovides as follows: 

" Immunities . .V() ci,.,·l net ion . except re moval from office as provided in 
chap te r 66. or prr1ref'ffinr1 shn/1 hP com me11cerl rtgai11.'t the citize11.~· a ide or 
11 "!I me1uhu of h ;,, .•lnjf fnr n 11 !I net 01' om issio11 pe1jormecl JJIII'suunl to the 
fJI'u•·i.~iuns ufthis <'hnpter uniP.•" the rtct or om issirm ;,, actuated h!.' mal irP or i.< 
rJI'fl.~.~lu lft!!Jl ir,eut. nor s hall the ci t izens· aide or any membe r of his staff be 
compelled to testify in any court wit h r espect to any matte r involving the 
exe rcise of his official duties except as may be necessar y to enforce the 
provisions of this chapter ." [ Emphasis supplied.) 

The term " proceed ing" wou ld include filing or acting upon a compla int alleg· 
ing disc r imination by the Iowa Civil Rights Com m ission. 
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·· ''discr im tnat ion·· is an allt>gation f 
tl Rights Ac t. I Swanso n to Re 1;;. Dir: an lnten . 
. ~:! ' = 2· I ·5 Clor . ln"·a 

/ ,,., utff l ( 'in/ RiyhtsC,,o,u ... _.. ;,11, . y 
l'Y ~reneral~:once r nin~r '.vhether the 1.,.;.''1 ~a,L 
1on ove r a com pla in t alle~rtng di>cn~ a_r ' ' li 
:•man Ofii~:e a:' a publi<· an·nmm'"lat., .'n~a 1 "· ~ 

. n Office. is fi rs t of a ll. a ··public accorn 
·>n. The te r m ··public accom modat io n·· in m

1
nrla . 

. d d . . . c Urie< 
1 nt l of rta

1 
~ :su pbportef. tstnct or whatever k 10,j 

·es. act tu es . ene tts. g ran ts or goons L h · 
·· sect ion 60 1A .21 10l. T heCode l 9 1. nt e 

:ic·e lll di::~: r imina te a)!ain~L certain <'las<e· 
' <I<Tom mndat ions. Se~:tio n til) I :\ .7 The · (.~ '

1
•f 

. 'He 

•· di:<triminatory practice fo r any owner . les<ee 
l!er . or ~uper i n tenden t of any publ ic accom mn: 
·>yee the reof: 

tny pe r~on becatt:'e of race. c reed . color . sex 
· d i:<abi li t~· the accom modatio ns. a ch ·anta l!es: 
lie)!e:< the reof. or other "'i:<e to d isc r im inat(' 
<e of race. c reed. color. ,-ex . nationa l ori~r i n . 
· fu r ni5hin JZ of such accommodatio n~. advan­
p r i ,·ile~Ces .. . ... 

al .l. :' :<embly in l 9ti5. the [o\\'a Civ il Righ t> 
,:ri,·en ce rtain powe rs and d ut ies. a mong t he m. 

te. · fi na l!~· d e te rmine t he m er its nf com-
-e Ho ry prac t ices. [and Ito invest iga te and 
c'r. ses and exte nt of d isc r imina tion in pu b-
to a ttem pt the eli m inatio n of such d is~: r i m ina­

. ia t ion ... ~ection tiOI:\ .5. The Corl e 19 l. 

n Office wa:; establ ished b~· :'tatute in 19 72 and 
le 19 I. \\'ith certa in au t hor it_, .. n~spon:<tb i l ities 
. The Code 19 l. pro,·icle:< as follows: 

" "' · rx~:ept r em o,·al from office as p ro,·icl ed in 
.,,,fl 1, ,.,,,,,, ,, ,.,.,j n ynio.·d l/11 cili:f ,_...· oid#' ur 

''' !/' tc ·l ,,,. ,,,;,..,...;~~, Jll'l:fi , ·uu ,f Jl'' '·...,,u ,,tl lu the 
. ... ·...,flu ftc•f ,,·n w i ........ ;,,, ;..,.,, ., "" '' tl hy ou, ;,.,. ,,,. is 
'le Citizen;· a ide or an~· mem ber of hi:< :;ta ff be 
our t wi t h respect to any matte r in,·ol\'ln l( t he 
·'' l'Xce pt a:; may be neces:;a ry :o enforce t he 
E mphasi:< :<u pplied. ] 

nclud e fil i n~ or act i n~ upon a compla int alleg· 
,,·il Ri g-ht~ Comm is:< ion. 

·mmu nity conferred by sec tion 60 1G.:20. T he Code 198 1. by its terms is 
Th~"1 

not u !J-'ulut~. Rather. it is in the nature of a "good faith" immunity . see 
pl•1111 .: !lv. :)1·/ie tll' l' •.. Rhod es. :2-l S.Ct. l ti83. -1 16 U .S . 232. 40 L.Ed.2d 90 I 197 -1 ). 
)!~n <'.1 .'1d;:;i gned to pro\'ide needed "elbow roo m " for aggressi,·e pe r fo r mance of 
:tnJ .' ~ .1 the r than tota l freedom from liti)!ation. 
,!ttl~ I ' 

B. the terms of the s tatu te. the Citize ns' A idet Ombudsman Office .is .~ot 
~ ne from proceed ings in which an unlawful ac t is ac tuated by "mahce or 

j n1nru . .. 
0 

. .. neglt){ence. "gr ~~ 

The te rm " mal ice" has been defined by t he Iowa Supreme Cou rt as 

.. ... the inte nt ional co m mission of a \\'rong ful act withou t j us t cause or 
excuse." H </(Jf' / ISII /1 1'. Cllitn l Trl. e ll. II/ { OII'fl. :209 ~ . W.2d i 6. :2 1 Iowa 1913). 

T he te rm "~Cross negl igence" is def ined by Blac k's La"' Dict ionary 9:~ l I re,·. 5 th 
~d. 19791 as ... 

" t he in tent ional fa ilure to per form a m an ifes t d uty in r eckless d isr egard 
of the consequences as affect ing the li fe or p rope r ty of anothe r ... 

It follows that w h ile the Cit izens' A idet Ombudsm a n is immune from a ny 
roceeding in wh ich simple negligence only is a lleged . it is not imm une from su its 

~r other proceedings whe n t he com pla in t proper ly al leges a n intentiona l or 
reckless un law fu l act . Thus . if a c ivil rights complain t. p rope rly constr ued . 
all eg es an in ten tional or reck less viol ation. t he C ivi l Righ ts Commission would 
have j ur isd iction to en ter ta in a complain t against the C it izens· Aid e/ Om bud s· 
man. Because it appears t ha t explicit or implicit in every com pla int of"d iscr imi· 
na t ion" is an alleg a t ion of an intentional v iola tion of ch apter 60 1A. Cod e 198 1. :ve 
conclude that the Ci vil Rights Com mission has jur isd iction O\·e r com plaints of 
disc r iminat ion agains t t he Citizens ' Aide/ Ombudsman Office as a public 
accommodation. 

( mplic it in ever y compla int of disc r imi na tion a re both an allegation and proof 
of in ten t to d isc ri minate. Wash iuutollt', Doris, -126 U .S . 229. 2-11. 96 S .C t. 20-1 0 . -18 
L.Ed.2d 597.608 ( 19 76). 

The bas ic allocation of bu rde ns and order of presen ta tion of proof in complain ts 
of disc r im inatory treatme nt was set out by t he U n ited States Supre me Cou r t in 
.\IcDunald Douala .< Curp. t'. Green. -Ill U.S . 192. 36 L.Ed.2d 668. 93 S .C t. I 1 i 
( 1973!. as follows: F ir st. t he complainant has the bu rd en of prov ing by the 
prepondera nce of the evidence a p r ima fac ie case of d iscrimina t ion . Second. if the 
compla inant succeeds in proving the pr ima fac ie case. t he burd en s h ift s to the 
respo nd ent "to art icu la te some legit imate. nond iscr iminatory reason for the 
complainan t's t r eatment." ld .. at 802. 36 L. Ed.2d 668. 93 S.Ct. 18 17. Th ird. 
shou ld t he responden t ca rry this bu rd en . the co m pla inant m us t t hen have a n 
opportunity to p rove by a preponde rance of the evidence t hat t he leg itimate 
reasons offered by the responden t were not i ts tr ue r easons . but were a p retext for 
d isc rimi nation. ld .. at 804.36 L. Ed.2d 668. 93 S.Ct . 18 17 . 

The u ltimate b urden of persu ading the trier of fact t hat t he respondent inten­
tionally discr im inated agai nst t he compla inan t rema ins at a ll ti mes with the 
complainant. See Board o/T rusteesof Keene Sta le College 1'. Sweeney, -139 U .S. 24. 
25. n.2. 58 L.Ed .2d 216.99 S.Ct. 295 ( 1978). The r espondent's bu rden is satisfied if 
it s imply 'expla ins wha t it has done' or ' produce[s ] evidence of legitimate nondis· 
c r imina tor y reasons.' -139 U .S .. at 25. 58 L.Ed .2d 216.99 S.Ct. 295, al though t he 
respond ent's exp la na t ion of its legi t ima te reasons must be clea r a nd reasonably 
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specific. Tt•.rns 0Pp/. of Comll/1111ily Affair.< •·. Burrl ine. -150 C .S. 2.18 ·) - -
L.Ed.:2d :207 .2 16. 101 S.Ct. 10891 198ll. . •·
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The 811,-,/ i ,,. Court. in affi rmi np: .\lcDonn ld and S weeii P!J. supra. discussed thi· 
burden of respondent as follows: ' 

··[f the [respondent! carries this burden of production. the presumpt· 
raised by the p r ima fac~e.case is reb~tted. ?nd the factual inquiry proce~~n 
to a new le\·el of speci ficity. Placmg th1s burden of production on ths 
[respondent! thus se r.ves si mu.l ~aneously to meet the ( complai nants'l Prirn: 
fac1e case by presenting a le~rltlmate reason for the action and to frame th 
factual issue with sufficient cla r ity so that the (complainant I will ha\·e a iuij 
and fa ir opportu nity to demonstrate pretext. The sufficiency of th 
[respondent's I evidence should be eva! uated by the ex tent to wh ich it fulfill: 
these functions ... -150 u.S .. at :255.67 L.Ed.2d. at :216. 101 S.Ct. ltl89. ' 

That a complainant in a chapter 60 1A proceeding has the burden of pro\· ing 
intentional disc r imination was recently made clear by the Iowa Supreme Cou n 
in LinnCo-11p OiiCil. •·. O•ti!lii'!J. :305 ~.W.:2J 729.733 !Iowa 198ll. which cited 
with appro\·al from .HcDonuld. Swet'llf'!J. and 811 rr/ ill I'. supra: 

"(Complainant! now must have the opportunity to demonstrate that the 
proferred reason (of the respondent! was not the true reason for the[treat­
mentl. This bu rden now me rges with the ultimate burden of persuading the 
[commission! that it has been the victim of intentional discrimination. It 
may succeed in this either directly by persuading the (commission! that a 
discriminatory reason mor e likely mot ivated the(respondentl or ind irectly 
by showing that the [ respondents! proffered explanation is unworthy of 
belief." 

If the complainant fails to meet this burden. the complaint should be dismissed . 
If. however. the bu rden is met. the requisite showing of intentional discrimina­
tion would satisfy the question of immunity. Each complaint and the facts of each 
case must be dete r mined and judged on an indh-idual basis within the legal 
framework described above. The Iowa Civil Rights Commission does have juris­
diction to investig"ate and dete rmine complaints of discrimination against the 
Citizens' :\ide, Ombudsman Office as a pu blic accommodation. 

J u ly 15. 1982 

G E:\TERAL ASSEMBL Y: Resignations: Special Elections to Fill Vacancies: 
Special Sessions. Ch. 69. T he Code 1981: §§69.2. 69..1. 69.1-1. The Code 1981. 
The resignation of a state legislato r becomes final once it is submitted to the 
designated public off icial pu rsuant to §§69.2(4) a nd 69.-1(2) and the effective 
date specified in the res ignation has passed. When a \·acancy ex ists prior to or 
a fter the time a s pecial sess io n of t he legislature is an nounced. §69. 14 requires 
a special election be held . Ten days' notice of election is requ ired if the special 
session wi ll conve ne within for ty-five days of the date the session is annou nced: 
forty days· notice is req u ired if the special session will convene for ty-six days 
or more from that same date. While the special election p rocess must be set in 
motion once the special session is a nnounced. there is no requirement that the 
vacancy be fill ed befo re t he special session convenes. or that the special session 
be postponed until t he vacancy is filled. (Weeg to Holden. Chairperson. Mor t-
gage P roblems Joint Su bcommittee. 7/ 15/82) :;82-7-6 
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July 27. 1976 

ST.-\ TE OFF ICERS A~D DEP.-\Rn~E:"iTS: Citizens' Aide; Public Ree. 
ords; Cr iminal History and Intelhge~ce Data .. _§§60~G-~ and 68A.i 
and Chapter 7-19B, Co.de of Iowa .• 197<> .. The . Ctttzens Atde may not 
examine a peace offtcer agency s conftdenttal records unless such 
records can be and are r eleased as the Code provides. ( Linge 10 
Cusack, State Representative, 7-27-76) #76-7-23 

The Honorable Gregory D. CHsacJ.: . Sta t e ReJn·esen tat ire: You ha\'e 
requested an opin ion of the Attor ney Genera l abou t the investigaton · 
powers of Iowa 's Citizens' Aide. You wish to know if the law prohibit~ 
the Citizens' Aide's access to reports and documents on file in Iowa peaee 
office r agencies. 

Chapte r 601G of the Code of Iowa. 1975, contains the provisions re. 
ga rding the Citizens' :\ide. Section 601G.9 states. in part : 

"T he citizens' aide shall have the fo llowing powers: 

3. He may request and shall be given by each agency such assistanee 
and information as may be necessary in the performance of his duties. 
He may exami ne the records and documents of all agencies not specific­
cr lly made confidential by law. He may enter and inspect premises 
within any agency's control." ( Emphasis added) 

The files of Iowa peace officer agencies contain ma ny kinds of records 
and documents. Some are s pecifically made confidential by s tatute. 
Section 68 A.7, Code of Iowa, 1975, states, in part: 

"The following publ ic records shall be kept confidential. unless other. 
wise ordered by a court, by the lawful custodian of the records, or by 
a nother person duly authorized to release information: * " * 

5. Peace officers investigative reports, except where disclosure is 
author ized elsewhere in this Cade. * • * 

9. Criminal identification files of law enforcement agenc ies. How­
ever, r ecords of cu rrent and prior arrests shall be public records. • * • 

11. Persona l information in confidential personnel records of public 
bodies including but not limited to cities, boards of supervisors and 
school districts." 

Chapter 749B, Code of Iowa, 1975, contains several provisions regard­
ing the confidential ity of some peace off icer agency records and docu­
ments. Section 749B.l provides, in part: 

" As used in this chapter, unless t he context otherwise requires: • ~ ~ 

3. 'Criminal h istor y data' means any or all of the fo llowing informa­
tion maintained by the department or bureau in a manual or automated 
data s torage system and individually identified: 

a. Arrest data. 
b. Conviction data. 
c. Disposition data. 
d. Correctional data. * • • 

11. ' Intelligence data' means information collected where t here are 
reasonable grounds to suspect involvement or participation in criminal 
ac tivity by any person." 

Section 749B.18 provides: 

"Nothing- in this chapter shall prohibit the public from examining 
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EP .\RT:\I E:\"TS: Citizens' .-\ ide; Public Rec 
td · i!i)?:ence Data. §§601G.9 and I) A .: 
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o i Iowa . l!Ji5. con tain s ~he pro,· isions re ­
·ection I)O l G.!J s tates . in pa rt: 

1 ve the iollowing power s: 
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copying t he public records of any public body or agency as a uthonzeu 
g~. chapter 68A. 

Cri tn inal hi:<to l)' data and intelli.u:ence data in the . po:':<e::::ion ,, i the 
>'Htlllent oll' bu reau . oll' d t,:::ell1111atl? n hy t~e depal.tn.l t!llt .. •ll bureau . 

,kl' ot illlhlic reco rd:< wHh tn the pro\'Js!On~ ot chapte i 1> A. 
:tre n 
section 7 .j() B.:! prO\'ide::. in part: 

.. The department and hu t·eau may pro,·ide eop.ie" ~r ~ommunicate 
• 1at'1on from ~:rim i nal hi" ton · data onlv to cnn11nal Jll:'llC~ a~enc1e:<. 

in torn · · · 1 · d I h f' I · 1 . •uch ot her pultlic a)!'e ncies a:> are aut 1onze >Y t c o.:on ll enlla ,,1 - ., .. 
re<:•>rJs cou net . 

Section i .J9B.3 pro,· ides: 

.. .\ peace officer. criminal justice agency. or •tate or federal re.!!ula­
.,: agenc,· ~ha ll n•>t red i;<,:e minatt! crim inal ht>tM~· data . ,,·nhtn or 

~~i1thout the a~ency . recei,·ed ! rom the department or bureau . unle;,;: 

1. T he data is for official purpo;es in connection with pre,:cnhed 
duties oi a criminal justice agency, and 

.J The a!!encv maintai n" a list of the per~ons receiving the data 
an~l the date a n,'! purpose of the dissemination, a nd 

:) . T he request for data is bas~d. upon name. fingerprints . or other 
inJiddual identi f ication charactensttcs. 

..\ peace oifice r. c ri.mina~ justi~e ag~ncy. or state o r ~ederal 1:egu!atury 
a"'ency shall not t· e<lls~emll1ate mtellt!!ence data. wt thtn o r w1thou t the 
.,;e nc,·. rec:!i\'::!d from the department or bureau or from a ny uthet· 
~ource . except as pro,·ided in subsections 1 and 2." 

Because the Citizens ' .-\ide is prohib ited from exami ning- rec:•>nls a nd 
docu ments spec ifically made confidentia l by law and these statut:!> do 
make the described records and documents confidential. the Ci tizens· 
. .\ide would not ha,·e a right of access to such records and documents . 

July 27. 1976 

ST.\TE OFFICERS ..\:'\D PEPART:IIE:\"TS: \ ' o!unteer E•'1plo~·menr -
~:?5 .-\. . :! . ( •)de of lo \\'a. 1975: ~~1. 2. i. Ch. 80. Aces nf the li(ith G .. -\ . 
i 1975 1. One who performs services fo r the Sta te . upon n·quest o i the 
State . upon request of t!le State. wi~:hout r.omrensation. ma~· fa!! within 
tho:> pun· iew of Charter :?5.-\ of the Code fe r purposes Qt emplo~· ee 
defenses a nd ind?m nif'·~a cion . ( Blu mbe rg- to P a wlewski. Commissioner . 
State Department of Heal th. 7-27-76\ := 76-i-2-! 

.llr . .\'nonan L. Pcnc/ewski. CM11111issioner . State Deparlmwt o.i Health: 
We ha ve rece ived your opinion request of Ju ly 9. 1976, regarding Chapter 
25A, 19i5 Code of Iowa. Your departmen t is planning a program for 
mass immunization of persons within the State for swine-like influenza. 
Becau~e of the size of the program volun teers, consisting of doctor s, 
nurses and lay persons, will be used. T hese individuals will provide 
medical super vis ion and administer the vaccine among other things. Most 
of these individuals will not be compensated and all are merely volunteers. 
You a sk whether these individuals fall within the protection of Chapter 
25A. We assume that you are referring to the r ecent amendments t o 
that chapter. 

Chapter 80, Acts of the 66th G.A. ( 1975), amended Chapter 25A of 
the Code to pr ovide liabili tY pr otection for state employees. Section 
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CITIZENS' AIDE[210] 
{OMBUDSMAN) 

Chapter 1·6 rc~cindcd and the following ch3plcr 1-8 rmhli~hcd 9/16t81 :~nd cfft"cli•e 10/21/81, :uluptcd 9116181 

CHAPTER I 
ORGANIZATION 

1.1(601G) Function 
1.2(601G) Operation 

CHAPTER 2 
PROCEDURES 

2.1(601G) Intake methods 
2.2(601G) Jurisdiction 
2.3(601G) Investigations 
2.4(601 G) Bearings 
2.5(6010) Case disposition after investi­

gation 
2.6(601G) Review 

CHAPTER 3 
DECLARATORY RULINGS 

3.1 (17 A) General 
3.2(17 A) Petition for declaratory rulings 
3.3(17A) Procedure after petition is filed 

CHAPTER 4 
RULEMAKING 

4.1 (17 A,60l G) Commencing rulemaking 
4.2(17A,601G) Oral presentations 
4.3(17A) Conferences or consulta-

4.4(17A) 
tion 

Adoption 

4.5(17A) Statement of reasons 
4.6(17A) Petition for rulemaking 
4.7(17A) Procedure after petition is filed 

CHAPTER 5 
CONFIDENTIALITY 

5.1(601G,68A) Public information 
5.2(601G) Private information 
5.3(601G) Confidential information 
5.4(6010) Request for information in 

citizens' aide/ombuds­
man files 

CHAPTER 6 
PRIVILEGES AND IMMUNITIES 

6.1(601G) Privileges and immunities 

CHAPTER 7 
PENALTIES 

7 .1(6010) Penalties 

CHAPTER 8 
FORMS 

8.1(601 G) Subpoena form 
8.2(601G) Patient waiver form 
8.3(6010) General information waiver 

form 

CHAPTER 1 
ORGANIZATION 

210-1.1(601G) •·unction. The citizens' aide/ombudsman office was created pursuant to 
chapter 601G, The Code, and is charged with the responsibility to accept and investigate 
complaints and render an objective opinion or recommendation on a complaint from a 
member of the public about an action or inaction of an agency of the state or local 
government in Iowa, and by doing so, resolving citizens' complaints and improving 
administrative processes and procedures. 

210-1.2(601G) Operation. 
1.2(1) Location. The office of the citizens' aide/ombudsman is located at 515 E. 12th 

Street, Des Moines, Iowa 50319. The phone number is area code (5 15) 281-3592. Office hours 
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arc 8:00a.m. to 4:30p.m .• Monday through Friday. 
1.2(2) Method of contacting citizeus' aide/ombudsman. Citizens may contact the citizens' 

aide/ombudsman office by phone, mail or personal visit. 
No appointment is uecessary to visit the office of the dti1cns' aidc/ombud<;rnan. No sped lie 

form of complaint or inquiry shall be required. The citi1ens' aiuc/ombuusman may request 
that a complaint be reduced to writiug. There is no charge to the citi7t~n making the com­
plaint to the citizens' aide/ombudsman office as provided in luwa Cmle. section ll01G.l9. 

1.2(3) Composition of staff. The office of the citi7cns' aide/ombudsman consists of: 
a. The citizens' aide/ombudsman. The position of citizens' aid/ombudsman is created by 

section 601 G.3, and he/she is appointed by the legislative council as directed in section 601 G.3, 
The Code. The ..:itizens' aide/ombudsman is generally responsible for employing and super­
vising all employees under his/her direction in the positions and at the salaries as shall be autho­
rized by the legislative council. The citizens' aide/ombudsman may delegate to members of 
the staff any of his/her authority or duties except the duty of formally making recommenda­
tions to agencies or reports to the governor or the general assembly. 

b. Deputy citizens' aide/ombudsman. The deputy is appointed by the citizens' 
aide/ombudsman and has the authority to act as citizens' aide/ombudsman when the citizens' 
aide/ombudsman is absent from the state or becomes disabled as provided in section 601G.6, 
The Code. · 

c. Assistant for corrections. The assistant for corrections shall be responsible for 
investigating complaints relating only to penal or correctional agencies as provided in section 
601G.6, The Code. 

d. Legal analyst. The legal analyst serves as chief legal counsel within the citizens' 
aide/ombudsman office. 

e. Assistants. Assistant citizens' aid/ombudsmen receive and investigate citizen complaints 
and assume those responsibilities delegated by the citizens• aide/ombudsman as provided in 
section 601G.3. 

[Filed 8/26/81, Notice 7/22/81-published 9/16/81, effective 10/21/81] 
{Filed 8/1/84, Notice 6/20/84-published 8/29/84, effective 10/3/84] 

210-2.1(601G) Intake methods. 

CHAPTER 2 
PROCEDURES 

2.1(1) Review and evaluation of complaints. Complaints may be received from any source 
and shall be investigated unless: 

( 

a. The complainant has available another remedy or channel of complaint which he/she 
could reasonably be expected to use; 

b. The complaint pertains to a matter outside of the citizens' aide/ombudsman authority; 

)

. c. The complainant has no substantive or procedural interest which is directly affected by 
the matter complained about; 

d. The complaint is trivial, frivolous, vexatious or not made in good faith; 
e. Other complaints are more worthy of attention: 
. The citizens' aide/ombudsman's resources arc insufficient for adequate investigation; 
. The complaint has been delayed too long to justify present examination on its merits; 
. There is insufficient evidence to initiate investigation; 

A prtvious determination has been made by the citizens' aide/ombudsman on the 
matter. 

. 
L 
I 
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2.1(2) Sclf-initiatillll powers. Pursuant to the authority in section flO I Ci. 9( I). The Code, 
tlu: dti1em' aide/ombudsman may invco;tigate on his/her own motion. The citizens' 
aide/ombudsman shall exercise discretion in investigating complaints from an anonymous 
source. 

210-2.2(6()1{;) .Jurisdil'tiun. 
2.2(1) Exduc;ions. Notwithc;tamling the potcnti<tl for administmtive or judicial review and 

without regard to the finality of the <tgCill.')' artion. the citi1cns' ai<.lc/omhudo;umn office has 
jurisc..liction to investigate actions of agencies of state ami local govemment in Iowa. 
"Agency" means all governmental entities, departments, boards, commissions, councils or 
institutions, and any officer. employee or member thereof acting or purporting to act in the 
exercise of his/her official duties. but it docs not indullc: 

a. Any court or judge or appurtenant jullicial staff. Appurtenant judicial staff docs not 
include court agencies, e.g., clerk of court, friend of court: 

b. The members, committees, or permanent or temporary staffs of the Iowa general 
assembly: 

c. The governor or his/her personal staff; 
cl. Any instrumentality formed pursuant to an interstate compact and answerable to more 

than one state; 
e. The complaint of an employee of an agency regarding his/her direct employment 

relationship with the agency as provided in section 601G.9, The Code; 
f. Agencies and offidals of the federal government; 
K· The private sector. 
2.2(2) Referrals. Citizens with complaintc; and information requests deemed to be outside 

the jurisdiction of the citizens' aide/ombudsman may be referred to the appropriate 
governmental agency or other appropriate body. 

2.2(3) Information requests. Information about state and local government may be given 
upon request. 

21 0-2.3(60 1 G) In vcstigatinns. 
2.3(1) Subjects for investigation. An nppropriate subject for investigation by the citizens' 

aide/ombudsman shall include but not be limited to administrative ac.:tions that might be: 
a. Contrary to law or rule; 
b. Unreasonable, unfair, oppressive, or incono;ic;tcnt with the general course of an agency's 

functioning, even though in accordance with the law; 
c. Based on a mistake of law or arbitrary in ascertainment of fact; 
d. Based on improper motiv:.ttion or irrelevant consideration; 
e. Unac.:companied by an adequate statement of reasons. 
2.3(2) Notice of decision to investigate. 
a. If a decision is made not to investigate, the complainant shall be informed of the reasons 

for the decision. 
b. If a decision is made to investigate, the complainant and the agency shall be notified of 

the decision. 
c. The citizens' aide/ombudsman may make a verbal or written investigative inquiry to 

determine whether need exists for further investigation. 
2.3(3) Investigative tools. In investigating a complaint, the citizens' aide/ombudsman may 

utilize the following methods: 
a. Inspection of relevant records; 
b. Witness statements, informal or under oath; 
c. An on-site visit or inspection; 
~f applicable law and regulation; 

~rprivatehearing; 
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f. The issuance of a subpoena to (:ompcltestimony or the product ion of rccon.ls; 
g. A request for a statement from the agency providing reasons why an administrative 

action was taken. 
This rule ic; intended to implement Iowa Code chapter 601G as amended by 1982 Iowa Acts, 

chapter I 026. 

210-2.4(601(;) lll'arings. 
2.4(1) Definitions. 
a. Hearing. A hearing conducted under Chapter 601 G, The Code, is not a contested case 

hearing as described in Chapter 17A, The Code. A hearing is the taking of testimony relative 
to a maltcr before the citizens' aide/ombudsman where one, some, or all parties may be 
present. A hearing before the citizens' aide/ombudsman does not affect the substantive rights 
of a citizen or the agency. The hearing is an internal device used by the citizens' 
aide/ombudsman to gather information and to assist in arriving at conclusions or 
recommendations regarding an agency's action. 

b. Party. The complainant or the person or agency complained against. 
c. Counsel. A party may be represented by anyone whom he/she may authorize to act in 

his/her behalf, including a member of the Iowa bar. 
d. Witness. Any person who may be called to give testimony relating to a matter before the 

citizens' aide/ombudsman. 
2.4(2) Scheduling of hearings. Hearings may be held at the discretion of the citizens• 

aide/ombudsman and may be requested, arranged, and conducted informally. Hearings may 
be conducted at the office of the citizens' aide/ombudsman or elsewhere at the discretion of 
the citizens' aide/ombudsman. 

2.4(3) Witnesses. 
a. If a witness fails to attend a hearing after being notified, the hearing may be postponed 

or the citizens' aide/ombudsman or designated deputy may choose to proceed. A subpoena 
may be issued to compel a witness to appear and give testimony. The subpoena may be 
delivered either by personal service as in civil actions or by certincd mail return receipt 
requested. If a witness fails to respond to the citizens' aide/ombudsman's subpoena, action 
may be taken to enforce the subpoena through the district court. 

b. A witness may be orally examined under oath. Any witness has the right to have counsel 
present during the hearing. Counsel rna advise the witness durin ues · · 
register objections to questions as e . Objections s m e noted but the witness shall answer 
all quesuons exec t when the w1tness a serts the nght agamst seli-mcnmmallon or when tile 
Witness asserts some other pnvllcge or immunity t1at wou normally be extende to a Witness 
ih the courts or tfus state. 
- 2.4(4) Manner of conducting hearing. The order for the taking of evidence shall be at the 
discretion of the citizens' aide/ombudsman or his/her designated deputy. Questions shall be 
posed by the citizens' aide/ombudsman or deputy. At the citizens' aide/ombudsman or 
deputy's discretion, the witness or witnesses may be examined private) or rna be sequestered. 
At t e s1on o t te citizens' aide/om u sman or (cpu y s examination o a wttness, a 
party or his/her counsel may be permitted to examine the witness, after v•hich the citizens• 
aide/ombudsman or deputy may inquire into new matters so raised. The citizens' 
aide/ombudsman or deputy may limit questions and exclude witnesses or other persons in 
order to maintain proper decorum. 

2.4(5) Evidence. Strict rules of evidences shall not apply; the probative nature of any 
evidentiary matter shall be determined by the citizens' aide/ombudsman or his/her designated 
deputy. lrrel~material or unduly repetitious evidence may be excluded. 

2.4(6) Record. A record of the hearing may be made on tape or by a certified court 
reporter. Witnesses shall be permitted to record any testimony that they may give. A written 
transcript of the hearing may be made at the discretion of the citi.1.ens' aic.lc/ombudsnmn. If a 
transcript is made. witnesses shall be permitted to obtain, upon request, a written copy of any 
testimony that they may give. If no transcript is made, tapes shall be preserved for at least 
sixty calendar days. 
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2.4(7) Ex parte communication. 
a. The offke of the citizens' aide/omhmlsman docs not hold contested case hearings as 

described in Chapter 17 A, The Code. Communications made to the dti1en.s' 
aide/ombudsman by any party, hearing officer, witness or counsel shall not be considered to 
be ex parte communication as defined in section 17 A.17, The Code. 

b. The offke of the citizens' aide/ombudsman has thl· authority under Sl'l·tion 601 G. 9, The 
Code, to investigate without regard to the finality of the administrative action. 
Communications made by the citilens' aide/ombudsman during the course of its investigation 
of an agency's administrative action shall not be considerd as ex parte communications. 

210-2.5(601G) Case disposition afler in,·esti~ation. 
2.5( I) Conclusions and recommendations. At the co~clusion of an investigation, the 

citizens' aide/ombudsman shall take the matter under advisement. Any conclusions or 
recommendations shall be reported to the complainant and to the agency, if appropriate. If 
the agency's action is deemed appropriate and pursuant to applicable law and rule, no further 
action shall he taken. As provided in section 601G.16, The Code, if the agency action was 
deemed to be inappropriate or not pursuant to the applicable law or rule, the citizens• 
aide/ombudsman may recommend that: 

a. The matter be further considered by the agency; 
b. An administrative action be modified or canceled; 
c. A rule on which an administrative action is based be altered; 
d. Reasons be given for an administrative action; 
e. Any other action be taken by the agency; or 
f. Disciplinary or criminal proceedings be initiated. 
2.5{2) Reports. At the conclusion of an investigation, the citizens' aide/ombudsman may 

formally issue a report to an agency which may include recommendations to the agency. The 
report containing the conclusions, recommendations and, in the case of critical reports, 
comments from the agency, shall be reported to the governor and general assembly. Arter 
reporting to the governor and general assembly, reports become public information and may 
be disseminated by the citizens' aide/ombudsman to the media and the general public. 

a. The citizens' aide/ombudsman may issue a report critical of an agency. Prior to a report 
critical of an agency being issued, the affected agency must first be given the opportunity to 
comment on the conclusions and recommendations. The affected agency shall be given not 
less than five days to comment. The citizens' aide/ombudsman reserves the right to comment 
on the response of the agency. 

b. The citi1.ens' aide/ombudsman may issue a special report containing observations. 
recommendations and conclusions which arc nnt critical of an agency. 

c. The citi1.cns' aide/ombudsman may issue a report to the general assembly or its 
committees. The citizens' aide/ombudsman may also present oral testimony to the general 
assembly or its committees. 

210-2.6(601G) Review. A person wishing a review of any action taken or decision made by 
a deputy of the citizens' aide/ombudsman or staff may do so by contacting the citizens• 
aide/ombudsman directly. 

[Filed 8/26/81, Notice 7/22/81-published 9/16/81, effective 10/21/81) 
[Filed 11/5/82, Notice 6/23/82-publishcd 11/24/82, effective 12/29/82] 

CIIAPTER 3 
DECLARATORY RULINGS 

210-3.1(17A) General. Any interested person may solidi oral or written advice from the 
citizens• aide/ombudsman concerning the application or interpretation of any statute or 
administrative rule dealing with the office of citizens' aide/ombudsman. However. unless the 
request is made pursuant to section 17A.9, The Code, petition for declaratory ruling. any 
advice is not binding upon the citizens' aide/ombudsman. Petitioners for a declaratory ruling 
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must han: a r~:al ami dirl'd irlll'rcst in a spedfk fa\.·t .,iluation \\hkh may affl·rt their lc~al 
rights, dutil's or responsibilities unc..ler statutes or ruks admini'>tcrcc..l hy the cilin·ns' 
aide/ 0111 huc..lsman. 

210-J.2(17A) Pl•litiun fur dl·d:uatur~· rulinJ!"'· 1\ pl..'lition for a dcdaratory rulinp. ~hall be 
filcc..l in the offke of the Citizens' 1\ic..lc!Ombudsman at 515 E. 12th Street, Dl's r..ll'ines. Iowa 
50319. The petition shall either be mailed ~.:ertifiL·c..l, rc.:turn re~:eipt requested or ddhercd in 
person. 1\n additional copy may be provided if the pc:titioner "ishcs to retain a fikd stamped 
copy of the petition. The petition may be typcwrillen or legibly printed in ink and must 
substantially c.:onforrn to the following: 

CITIZENS' AIDE/Or..1BUDSMAN 
Capitol Cllmplc.'< 

515 East 12th Street 
Des Moines, Iowa 50319 

Petition by ________ (Name) 
For a Dcc.:laratory Ruling on 
(state statute, rule citation 
to be ruled on) 

(petition must state in separate, numbered paragraphs) 
I. Petitioner's name, address and phone number. 

PETITION FOR 
DECLARATORY RULING 

2. A clear, concise and complete statement of all relevant facts on which the ruling is 
requested. 

3. A clear and concise statement of the controversy or un~.:ertainty. 
4. Reference to the statutory authority or rules in quco;tion, along '"'·ith atwched copies. 
5. The reasons for prompting the petition aml a full discloo;ure of pctitiuner's interest. 
6. Whether petitioner is currently a party to an investigation by the citizens' 

aide/ombudsman, rulcmaking or judicial procceuing involving the controversy or 
uncertainty. 

7. The names and addresses, when known, of other persons who may be affected by the 
declaratory ruling. 

210-J.J(I?A) Prm:l•durr after petition is filed. 
3.3(1) Initial review. Upon filing of the petition the cititcns' aide/ombudsman shall 

inspect the petition for substantial compliance with the rc~.:onuucudcd form, and may, in 
his/her discretion, reject a petition which fails to contain one or more of the required 
statements. 

a. The citizens' aide/ombudsman shall conuuct an initial rc\'icw of the petition and may 
request the petitioner to provide additional facts or provide greater c;p(.'cifidty and detail in the 
questions posed. A request shall be made within fourteen day~; of the filing of the petition. If 
the requested information is not proviued within thirty days of the receipt of the request, the 
petitioner will be deemed to have withdrawn the petition. 

b. The citizens' aide/ombudsman shall then issue a ruling or dedination to rule within 
thirty days of the receipt of additional information or of the filing of the petition, whichever is 
later. 

3.3(2) Citizens' aide/ombudsman action. After due consideration, the citizens' 
aide/ombudsman may decline to issue a ruling upon one or more of the follq~ing grounds: 
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a. The issue in question is currently involved in a rulcmaking, investigative, legisiative or 
judidal proceeding. 

b. The petition docs not contain sufficient facts to demonstrate that the petitioner will be 
aggrieved or adversely affected by failure to issue a dcdaratory ruling. 

c. The petitioner presents issues or facts which arc unclear, overbroad or otherwise 
inappropriate as a basis upon which to issue a declaratory ruling. 

d. The petition indicates the petitioner seeks to obtain approval to engage in activities so 
borderline as to be of dubious legality, although perhaps marginally proper. 

e. The issue in question has been rendered moot by a change in circumstances, fuel or law. 
f The issue in question depends upon peculiar facts which cannot be predicted or 

accurately described in advance. 
g. Other good and sufficient reasons, which shall be detailed in writing. 
3.3(3) Effect of declaratory ruling. A declaratory ruling by the citizens' aide/ombudsman 

is binding upon both the citizens' aide/ombudsman and the petitioner on the questions of law 
dealt with in the ruling. 

3.3(4) Declaratory rulings issued by the citizens' aide/ombudsman shall be public record 
and shall be maintained in the office of the citizens' aide/ombudsman in chronological order. 

[Filed 8/26/81, Notice 7/22/81-published 9/16/81, effective 10/21/81] 

CHAPTER4 
RULEMAKING 

210-4.1(17A,601G) Commencing rulemaking. The citizens' aide/ombudsman shall give 
notice of its intention to adopt, amend or repeal a rule by publishing the text of the proposed 
change, or a summary of the issues and subject matter to be considered and the time, place, 
and manner in which interested persons may comment upon the proposal, in the Iowa 
administrative bulletin. In the event the text is too voluminous for publication, the 
notification shall state the subject matter of the proposed rule, a summary of changes from 
the existing rule, if any, and the location and telephone number where interested persons may 
obtain the actual text. The notice shall also include the name and address of a person to whom 
interested persons may present written views and arguments, and the deadline by which these 
submissions may be submitted. This person shall be responsible for the review and 
summarization of all submissions. 

210-4.2(17A,601G) Oral presentations. When requested by the persons or groups 
enumerated in section 17A.4(1)"b", The Code, an opportunity for an oral presentation shall 
be scheduled. The request must be presented at the citi7ens' aide/ombudsman office within 
twenty days of the publication of the Notice of Intended Action and must identify the 
proposed rule subject to the request by ARC number and by the specific citation to the 
proposed rule upon which presentations arc to be made. 

4.2( 1) Notice. When so requested under the provisions of rule 4.2( 17 A,60 l G) or in his/her 
discretion, the citizens' aide/ombudsman shall schedule an opportunity for oral presentations 
by publishing a notice of the opportunity in the Iowa administrative hulletin, which shall refer 
to the ARC number and citation of the proposed rule, and which shall give the public not less 
than twenty days notice of the date, time and place of the meeting. Additional notice shall be 
mailed to all persons who have requested the opportunity for an oral presentation. 

4.2(2) Conduct of meetings. The citizens• aide/ombudsman or designee shall serve as the 
presiding officer at the meetings. At the commencement of the meeting the presiding officer 
shall request any person wishing to make an oral presentation to advise the presiding officer of 
his/her name, address and affiliation. 

a. At the commencement of the meeting the presidin~ officer shall give a brief synopsis of 
the proposed rule, a statement of the statutory authority and the reasons for the proposed 
rule. When necessary in the interests of time, the presiding officer may limit individual 
presentations as necessary to ensure that all persons who have requested an opportunity to 
speak may do so. 
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b. To facilitate the exchange of information ami if time permits, the presiding officer may 
ope!l the floor to questions or general discussion. 

c. Persons who disrupt or obstruct the meeting either by their behavior or by the usc of a 
camera or recording device shall be requested to cease. The presiding officer shall exclude any 
person who fails to comply with the request. 

d. The presiding officer shall, when practical, receive all relevant physical and documentary 
evidence presented by witnesses. All evidence becomes the property of the citizens' 
aide/ombudsman office. 

e. A record shall he rrepared consisting of the minutes or verbatim rcc(,rd, and all evidence 
submitted. The rrcsiding officer shall then rrcpcue a summary of the content of all comments 
received at the meeting. 

210-4.3(17A) Conferences or consullation. In addition to the required rulemaking 
procedures, the citizens' aide/ombudsman or designee may obtain viewpoints or advice 
concerning proposed rulcmaking through informal conferences or consultations as he/she 
may deem desirable. 

210-4.4(17A) Adoption. Not less than thirty-five days after the publication of notice, the 
proposed rule may be adopted in final form, and, if so adopted, shall be made effective 
pursuant to the provisions of section 17 A.S, The Code. 

210-4.5(17A) Statement of reasons. If so requested by any interested person, pursuant to 
the provisions of section 17A.4(1), The Code, and upon adoption of any proposed rule, the 
citizens' aide/ombudsman shall prepare a statement of principal reasons for and against the 
proposed rule containing the reasons for overruling considerations urged against the rule. 

210-4.6(17A) Petition for rulemaking. A petition for rulcmaking shall be filed in the 
Citizens' Aide/Ombudsman Office, S 15 E. 12th Street, Capitol Complex, Des Moines, Iowa 
50319. The petition shall either be mailed certified, return receipt requested, or may be 
delivered in person. An additional copy may be provided if the petitioner wishes to retain a 
filed stamped copy of the petition. The petition shall be either typewritten or legibly printed in 
ink and must substantially conform to the following form: 

,· 
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CITIZENS' AIDE/01\tDUDSMAN 
Capitol Complex 

515 E<tst 12th Street 
Des Moines, Iowa 50319 

Petition by ------- (Name) 

to (Amend, Adopt, or Repeal 

Ch 5, p.l 

PETITION FOR RULEMAKING 
Rules Relating to (state 

subject matter) 

(petition must state in separate, numbered pamgraphs) 
I. Petitioner's name, address and phone number. 
2. The nature of petitioner's interest in the matter. 
3. The text or substance of any requested rule adoption, amendment or repeal including the 

text and citation for any current rule in erfect. 
4. The reasons for seeking the requested action, including any statute, rule, data, evidence 

or arguments which are relevant to the request. Copies of any statute, rule, evidence, etc. 
should be attached to the petition. 

(Petitioner's signature) 

210-4. 7(17 A) Procedure after petition is riled. 
4.7(1) Inspection by the citizens' aide/ombudsm<tn. Upon riling of the petition the 

citizens' aide/ombudsman shall inspect the petition to ensure substantial complimtce with the 
recommended form. If the petition does not contain the text or substance of the proposed 
amendment or any reasons for the proposed amendment or fails to include copies of any cited 
statute, rule or evidence, the citizens' aide/ombudsman may reject the petition and return it to 
the petitioner along with the reasons for the rejection. Petitioner may then correct the reasons 
for rejection and refile the petition. 

4.7(2) Citizens' aide/ombudsman action. Within sixty d<tys of the filing of" petition the 
citizens' aide/ombudsnmn shall either gmnt the petition mu.l commence rulenmking, or deny 
the petition and notify the petitioner in writing of the grounds for the denial. 

[Filed 8/26/81, Notice 7/22/81-published 9/16/81, effective 10/21/81) 

CHAPTER 5 
CONFIDENTIALITY 

210-5.1(601G,68A) Public information. Any information held hy the cilizens' 
aide/ombudsman that is public information as defined by chapter 68A, The Code. shall be 
released by the citizens' aide/ombudsman's office upon rcquc:st. 

5.1(1) Citizens' aide/ombudsman public n:pllrts, annual reports, and dcdaratory rulings 
are public information and shall be released upon request. 

5.1(2) Information in citi1.cns' <tide/ombudsman's files that is public under chapter 68A, 
The Code, and has been provided by another agency may be released by the citizens' 
aide/ombudsman. 

a. Anyone requesting such a document may be directed to obtain th<tt document from the 
agency that is the custodial <tgcncy. 

b. If it is not certain whether information held by citilens' aide/ombudsman is public 
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information under chapter 68A. The Code. the citizens' aide/ombudsman shall require the 
request to be made directly to the custodial agency. 

210-5.2(601G) Private information. Section 601G.8, The Code. provides that the citizens' 
aide/ombudsman may maintain secrecy regarding the records and files of the office of the 
citizens' aide/ombudsman. Accordingly, private information is that which is not public 
information under chapter 68A, The Code, and is not specifically confidential by some other 
section of the Code. 

5.2(1) The name of a citizen contacting the citizens' aide/ombudsman is private 
information and this name shall not be released to any person not directly involved in the 
handling of the case unless the citizen has authorized the release of that fact either orally or in 
writing or unless it has been determined that the citizen has waived this right by his/her 
actions. However, complaints and requests for information which are nonjurisdictional to the 
citizens' aide/ombudsman or that will not be handled by the citizens' aide/ombudsman may 
be referred to another agency or organization by the citizens' aide/ombudsman without prior 
approval of the complainant. 

5.2(2) A citizen may request that his/her identity be held as private. Such requests will be 
respected unless it would be impossible for the citizens' aide/ombudsman to pursue the 
complaint without identifying the complainant. In such cases, the citizens' aide/ombudsman 
shall contact the citizen, before investigation, to determine if he/she would like to withdraw 
the complaint. 

5.2(3) The citizens' aide/ombudsman has no affirmative duty to inform one providing 
information that it can be held as private. If a request is made that information be held as 
private, the citizens' aide/ombudsman will determine, under his/her authority in Iowa Code 
section 601G.8, whether he/she will respect this request. If a determination is made to hold 
certain information as private by the ci.izens' aide/ombudsman, such information may later 
become public if a report made pursuant to 2.5(2) is issued. 

5.2(4) When the citizens' aide/ombudsman believes that any public official, employee or 
other person has acted in a manner warranting criminal or disciplinary proceedings. he/she 
shall refer the matter to the appropriate authorities. The citizens' aide/ombudsman has an 
affirmative duty to disclose this obligation to any person at any time he/she realizes that 
information about such acts may be proffered. 

210-5.3(601G) Confidential information. Confidential information is any information 
defined as confidential by state or federal law. Confidential information cannot be released by 
the citizens' aide/ombudsman except to those persons having lawful access. The citizens' 
aide/ombudsman is subject to the same policies and penalties regarding the confidentiality of 
the information as an employee of the agency that provided the information. The citizens' 
aide/ombudsman case closings, internal notes, memoranda and correspondence shall be con­
sidered confidential information pursuant to Iowa Code section 601G.8. 

210-5.4(601G) Request for information in citizens' aide/ombudsman files. 
5.4(1) All public information shall be disclosed upon request. 
5.4(2) All information that a citizen has provided to the citizens' aide/ombudsman or that 

he/she has previously received shall be released to a citizen or his/her counsel. All information 
that a governmental orricial has provided to the citizens' aide/ombudsman or that he/she has 
previously released shall be released to the official or his/her counsel. 

5.4(3) Confidential information shall not be provided to any person unless that person has 
lawful access. 

5.4(4) All requests for information from the citizens' aide/ombudsman files shall be in 
writing. Costs for reproduction of documents may be assessed as provided in Iowa Code 
section 68A.3. 
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5.4(5) The citizens' aide/ombudsman will provide open access to the files, at the written 
request of the governor, the general assembly or standing committee of the general assembly 
pursuant to Iowa Code section 601 G.S. 

These rules arc intended to implement Iowa Code chapter 601G as amended by 1982 Iowa 
Acts, chapter I 026. 

[filed 8/26/81, Notice 7 /22/81-puhtishcd 9/16/81, effective 10/21 /82] 
[Filed 11/5/82, Notice 6/23/82-publishcd II /24/82, effective 12/29/82) 

CHAPTER6 
PRIVILEGES AND IMMUNITIES 

210-6.1(601G) Privileges and immunities. 
6.1(1) No civil action, except removal from office, as provided in chapter 66, The Code, 

or proceeding shall be commenced against the citizens' aide/ombudsman or any member of 
his/her staff for any act or omission performed pursuant to the provisions of this chapter 
unless the act or omission is actuated by malice or is grossly negligent. 

6.1(2) The citizens' aide/ombudsman or any member of his/her staff shall not be 
compelled to testify in any court with respect to any matter involving the exercise of his/her 
official duties except as may be necessary to enforce the provisions of chapter 601G, The 
Code. 

[Filed 8/26/81, Notice7/22/81-published 9/16/81, effective 10/21/81) 

CHAPTER 7 
PENALTIES 

210-7.1(601G) Penalties. Any person who willfully obstructs or hinders the lawful actions 
of the citizens' aide/ombudsman or a member of the citizens' aide/ombudsman's staff or who 
willfully misleads or attempts to mislead the citizens' aide/ombudsman in his/her inquiries 
shall be guilty of a simple misdemeanor. The citizens' aide/ombudsman shall refer all 
violations of this section to the county attorney in the county where the obstruction or 
hinderance occurred. 

[Filed 8/26/81, Notice 7 /22/81-published 9/16/81, effective 10/21 /81) 

CIIAPTER8 
FORMS 

210-8.1(601(;) Suh&uu~na rurm. Citizens' aide/ombudsman form number CA/0-1 is a 
subpoena/subpoena duces tecum form. 

210-8.2(601G) Patient waiver form. Citizens• aide/ombudsman form number CA/0-2 is 
an authorization for medical or hospital information form. 

210-8.3(601G) General information waiver form. Citizens' aide/ombudsman form number 
CA/0-3 is an authorization for release of information form. 

[Filed 8/26/81, Notice 7 /22181-published 9/16/81, effective 10/21/81) 
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10:00 a.m. 

T E N T A T I V E AGENDA 

SERVICE COMMITTEE OF THE LEGISLATIVE COUNCIL 

Wednesday, July 19, 1989 

Senate Room 22 

Call to Order 

Roll Call 

Review of Minutes of Meeting of June 21, 1989 
(Previously distributed) 

Parental and Family Leave Policy 

Authority of Citizens' Aide/Ombudsman Office 
Legislative Service Bureau 
Mary Whitman - Iowa State Association of Counties 
Bill Angrick - Citizens' Aide/Ombudsman 
Correspondence to Senator Vande Hoef 

Legal Research Policy for Legislative Service Bureau 

Expenditure of Midwestern Legislative Conference Funds 

Retention of Legal Counsel for Item Veto Issues 

Personnel Reports (Compensatory Time, Merit 
Increases, Positions Filled) 

Report of Computer Subcommittee 

Voice Information Processing 

ADDITIONAL BUSINESS, IF ANY 

Adjournment 

Agenda,service719 
rj/dg/20 


