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1 DIVISION I 

2 CEMETERY AND FUNERAL MERCHANDISING AND SERVICES 

3 Section 1. Section 523A.102, subsection 22, Code 2003, is 

4 amended by striking the subsection. 

5 Sec. 2. Section 523A.501, subsection 6, Code 2003, is 

6 amended to read as follows: 

7 6. If no denial order is in effect and no proceeding is 

8 pending under section 523A.503, the application becomes 

9 effective at noon of the thirtieth day after a completed 

10 application or an amendment completing the application is 

11 filed, unless waived by the applicant. The commissioner may 

12 specify an earlier effective date. Automatic effectiveness 

13 under this subsection shall not be deemed approval of the 

14 application. If the commissioner does not grant the permit, 

15 the commissioner shall notify the person in writing of the 

16 reasons for the denial. ~he-perm±~-~h8~~-d±~c~o~e-on-±e~-£8ce 

17 ~he-perm±e-ho~der~~-emp~oyer-or-~he-e~~8b~±~hmen~-on-who~e 

18 beh8~£-ehe-8pp~±c8n~-w±~~-be-m8~±ng-or-8~~empe±ng-eo-m8~e 

19 ~8~e~7-~he-perm±~-ntlmber7-8nd-~he-exp±r8~±on-d8~e. 

20 Sec. 3. Section 523A.502, subsection 7, Code 2003, is 

21 amended to read as follows: 

22 7. A sales permit is not assignable or transferable. A 

23 perm±~-ho~der An establishment selling all or part of 8 its 

24 business to a purchaser shall cancel the establishment's sales 

25 permit 8nd-~he. The purchaser shall apply for a new sales 

26 permit in the purchaser's name within thirty days of the sale. 

27 Sec. 4. NEW SECTION. 523A.704 CIVIL PENALTY. 

28 In addition to criminal penalties, a person who violates a 

29 provision of this chapter, including a rule adopted by the 

30 commissioner pursuant to this chapter or an order issued by 

31 the commissioner pursuant to this chapter, is subject to a 

32 civil penalty. The commissioner may impose, assess, and 

33 collect a civil penalty which shall not exceed ten thousand 

34 dollars. In computing the amount of the civil penalty, each 

35 day of a continuing violation constitutes a separate offense. 
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1 Any civil penalties collected shall be deposited in the 

2 general fund of the state. 

3 DIVISION II 

4 BUSINESS PROMOTIONS AND CONTRACTS 

5 Sec. 5. Section 22.7, subsection 42, Code Supplement 2003, 

6 is amended to read as follows: 

7 42. Information obtained by the commissioner of insurance 

8 in the course of an investigation as provided in section 

9 502.603,-5z3B.8, or 523C.23. 

10 Sec. 6. Section 523B.l, subsection 1, Code 2003, is 
11 amended by striking the subsection. 

12 Sec. 7. Section 523B.l, subsection 3, paragraph a, 

13 unnumbered paragraph 1, Code 2003, is amended to read as 

14 follows: 

15 "Business opportunity" means an opportunity to start a 

16 business according to the terms of a contract er-agreemen~, 

17 between a seller and purchaser,-expre~~-er-±mpi±ed,-eraiiy-er 

18 ±n-wr±~±ng,-a~ in which the purchaser provides an initial 

19 investment exceeding five hundred dollars,-wnereL the par~±e8 

20 agree seller represents that the seller or a person 

21 recommended by the seller is to provide to the purchaser any 

22 products, equipment, supplies, materials, or services for the 

23 purpose of enabling the purchaser to start a the business'L 

24 and the seller represents, directly or indirectly, orally or 

25 in writing, any of the following: 

26 Sec. 8. Section 523B.l, subsection 3, paragraph b, 

27 subparagraph (5), Code 2003, is amended to read as follows: 

28 (5) The renewal or extension of a business opportunity 

29 een~r8e~-er-agreemen~ entered into under this chapter or prior 

30 to July 1, 1981. 

31 Sec. 9. Section 523B.l, Code 2003, is amended by adding 

32 the following new subsection: 

33 NEW SUBSECTION. 3A. "Contract" means any agreement 

~ 34 between parties which is express or implied, and which is made 

35 orally or in writing. 
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1 Sec. 10. Section 523B.1, subsection 4, unnumbered 

2 paragraph 1, Code 2003, is amended to read as follows: 

3 "Franchise" means a contract o1"-8~1"eemefi~ between a seller 

4 and a purchaser,-exp1''e~~-o1''-±mpi±ed,-o1''8iiy-01''-±fi-W1''±~±fi~, 

5 where the parties agree to bo~h all of the following: 

6 Sec. 11. Section 523B.1, subsections 9, 10, and 12, Code 
7 2003, are amended to read as follows: 

8 9. "Person" means 8fi-±fid±",±dtt8i,-eo1":po1"8~±Ofi,-~1"tt~~, 
9 :p81''~fie1''~h±:p,-±fieo1''po1''8~ed-01''-ttfiifieo1'':po1''8~ed-8eeoei8~±ofi,-01" 

10 8fiy-o~he1"-ie~8i-efi~i~y,-:p1"o",±ded,-howe",e1",-:pe1"~ofi the same as 

11 defined in section 4.1, except that it does not include a 

12 government or governmental subdivision or agency. 

13 10. "Purchaser" means a person who enters into a contract 

14 o1"-8~1"eemefi~ for the acquisition of a business opportunity or 

15 a person to whom an offer to sell a business opportunity is 

16 directed. 

• 

17 12. "Sale" or "sell" includes every contract o1"-8~1"eemefi~ • 
18 o£ for sale, contract to sell, or disposition of, a business 

19 opportunity or interest in a business opportunity for value. 

20 Sec. 12. Section 523B.2, subsections 1 through 7, Code 

21 2003, are amended by striking the subsections. 

22 Sec. 13. Section 523B.2, subseotion 8, paragraphs a and b, 

23 Code 2003, are amended to read as follows: 

24 1. DISCLOSURE DOCUMENT REQUIRED. A person required to 

25 file an irrevocable consent to service of process with the 

26 secretary of state as a seller as provided in section 523B.2A 

27 shall not act as seller in the state 

28 8.--%~-±e-ttfii8W£tti-~o-o££e1"-o1"-~eii-8-btteifie~e-op:po1"~ttfii~y 

29 1"eqtt±1"ed-~0-be-1"e~±~~e1"ed-ptt1"~tt8fi~-~0-~h±~-eh8p~e1" unless the 

30 person provides a written disclosure document 8~-£±ied-ttfide1" 

31 ettbeee~±ofi-z-±~-dei±",e1"ed to each purchaser. The person shall 

32 deliver the written disclosure document to the purchaser at 

33 least ten business days prior to the earlier of the 

34 purchaser's execution by-8-:ptt1"eh8~e1" of a contract 01" • 

35 8~1"eemefi~ imposing a binding legal obligation on the purchaser 
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1 or the payment by a purchaser of any consideration in 

2 connection with the offer or sale of the business opportunity. 

3 b. 2. DISCLOSURE DOCUMENT COVER SHEET. The disclosure 

4 document shall have a cover sheet which ±~-eft~±~~ed, shall 

5 consist of a title printed in bold and a statement. The title 

6 and statement shall be in at least ten point bo~d type, 

7 Aa~SebeSBRE-REeB~REa-B¥-~eWA-bAW.A and shall appear as 

8 follows: 

9 DISCLOSURE REQUIRED BY IOWA LAW 

10 Bftder-~fte-~±~~e-~fia~~-a~~ear-~fie-£o~~oW±ftg-~~8~emeft~-±ft-8~ 

11 ~e8~~-~eft-po±ft~-~ype~--A~fte The registration of this business 

12 opportunity does not constitute approval, recommendation, or 

13 endorsement by the state of Iowa. The information contained 

14 in this disclosure document has not been verified by this 

15 state. If you have any questions or concerns about this 

16 investment, seek professional advice before you sign a 

17 contract or make any payment. You are to be provided ten (10) 

18 business days to review this document before signing a 

19 contract or-agreemeft~ or making any payment to the seller or 

20 the seller's repre~eft~a~±~e.A representative. 

21 The seller's name and principal business address, along 

22 with the date of the disclosure document, shall also be 

23 provided on the cover sheet. No other information shall 

24 appear on the cover sheet. 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

3. DISCLOSURE DOCUMENT CONTENTS. A disclosure document 

shall be in one of the following forms: 

a. A uniform franchise offering circular prepared in 

accordance with the guidelines adopted by the North American 

securities administrators association, inc., as amended 

through the effective date of this Act. 

b. A disclosure document prepared pursuant to the federal 

trade commission rule relating to disclosure requirements and 

prohibitions concerning franchising and business opportunity 

ventures in accordance with 16 C.F.R. § 436. 

c. A form that includes all of the following: 
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1 Sec. 14. Section 523B.2, subsection 8, paragraph c, 

2 unnumbered paragraph 1, Code 2003, is amended by striking the 

3 unnumbered paragraph. 

4 Sec. 15. Section 523B.2, subsection 8, paragraph c, 

5 subparagraph (13), Code 2003, is amended by striking the 

6 subparagraph. 

7 Sec. 16. Section 523B.2, subsection 8, paragraph c, 

8 subparagraphs (17), (18), (19), and (20), Code 2003, are 

9 amended to read as follows: 

10 (17) A statement describing any contractual restrictions, 

11 prohibitions, or limitations on the purchaser's conduct. 

12 Attach a copy of all btl8±~e88-e~~Or~tl~±~±e8-B~d-o~her 

13 contracts or-Bgreeme~~8 proposed for use or in use in this 

14 state including, without limitation, all lease agreements, 

15 option agreements, and purchase agreements. 

16 (18) The rights and obligations of the seller and the 

17 purchaser regarding termination of the business opportunity 

18 contract er-agreeme~~. 

19 (19) A statement accurately describing the grounds upon 

20 which the purchaser may initiate legal action to terminate the 

21 business opportunity contract er-agreeme~~. 

22 (20) A copy of the most recent audited financial statement 

23 of the seller, prepared within thirteen months of the first 

24 offer in this state, together with a statement of any material 

25 changes in the financial condition of the seller from that 

26 date. ~he-Bdm±~±8~rB~or-maY-Biiow-~he-8eiier-~O-8tlbm±~-B 

27 i±m±~ed-rey±ew-±~-erder-~o-8a~±8£y-~he-reqtl±reme~~8-o£ 

28 8tlb~BrBgra~h-ti3t. 

29 Sec. 17. Section 523B.2, subsection 8, paragraph c, 

30 subparagraph (25), Code 2003, is amended by striking the 

31 subparagraph. 

32 Sec. 18. Section 523B.2, subsection 9, paragraphs a and b, 

33 Code 2003, are amended to read as follows: 

34 a. x~-±8-tl~iBW£tli-~o A person shall not offer or sell a 

35 business opportunity reqtl±red-~e-be-reg±8~ered unless ~he a 
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1 business opportunity contract or-8~r~~meft~ is in writing and a 

2 copy of the contract or-8~r~~meft~ is ~±~eft provided to the 

3 purchaser at the time the purchaser S±~ftS executes the 

4 contract er-8~r~emeft~. 

5 b.--~he-eeft~r8e~-er-8~reemeft~-±e-e~b;ee~-~e-~h±e-eh8~~er 

6 8ftd-eee~±Oft-T~4.~6. 

7 Sec. 19. Section 523B.2, subsection 9, paragraph c, 

8 unnumbered paragraph 1, Code 2003, is amended to read as 

9 follows: 

10 eeft~r8e~e-er-8~reemeft~e A business opportunity contract 

11 shall set forth in at least ten point type or equivalent size, 

12 if handwritten, all of the following: 

13 Sec. 20. Section 523B.2, subsection 10, Code 2003, is 

14 amended by striking the subsection. 

15 Sec. 21. NEW SECTION. 523B.2A SERVICE OF PROCESS --

16 IRREVOCABLE CONSENT. 

17 A seller shall file an irrevocable consent with the 

18 secretary of state. The seller shall file the irrevocable 

19 consent prior to executing a business opportunity contract or 

20 engaging in the sale of a business opportunity in this state. 

21 The irrevocable consent shall appoint the secretary of state 

22 to be the seller's attorney to receive service of any lawful 

23 process in a noncriminal suit, action, or proceeding against 

24 the seller or the seller's successor, executor, or 

25 administrator which arises under this chapter after the 

26 irrevocable consent has been filed. The irrevocable consent 

27 shall have the same force and validity as if the seller were 

28 served service of process personally. 

29 Sec. 22. Section 523B.3, Code 2003, is amended to read as 

30 follows: 

31 523B.3 EXEMPTIONS FROM RES~S~RA~~eN-ANB-B~SeDeSBRE 

32 REQUIREMENTS -- BURDEN OF PROOF. 

33 1. E*EMP~~eNS. The following business opportunities are 

34 exempt from the requirements of section 523B.2: 

35 a. The offer or sale of a business opportunity if the 
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1 purchaser is a bank, savings and loan association, trust 

2 company, insurance company, credit union, or investment 

3 company as defined by the federal Investment Company Act of 

4 1940, a pension or profit-sharing trust, or other financial 

5 institution or institutional buyer, or a broker-dealer 

6 registered pursuant to chapter 502, whether the purchaser is 

7 acting for itself or in a fiduciary capacity. 

8 b. ~he An offer or sale of a business opportunity which is 

9 de£±ftea-es a franchise tlftder-see~±oft-5z3B.17-Stlbsee~±oft-4, 

10 provided that the seller delivers to each purchaser at the 

11 earlier of the first personal meeting between the seller and 

12 the purchaser, or ten business days prior to the earlier of 

13 the execution by a purchaser of a contract or-8greemeft~ 

14 imposing a binding legal obligation on the purchaser or the 

15 payment by a purchaser of any consideration in connection with 

16 the offer or sale of the business opportunity, one of the 

17 following disclosure documents: 

18 (1) A uniform franchise-offering circular prepared in 

19 accordance with the guidelines adopted by the North American 

20 securities administrators association, inc., as amended 

21 through September 21, 1983. 

22 (2) A disclosure document prepared pursuant to the federal 

23 trade commission rule entitled "Disclosure requirements and 

24 prohibitions concerning franchising and business opportunity 

25 ventures", 16 C.F.R. § 436 (1979). 

26 For the purposes of this paragraph "b", a personal meeting 

27 means a face-to-face meeting between the purchaser and the 

28 seller or their representatives, which is held for the purpose 

29 of discussing the offer or sale of a business opportunity. 

30 ~he-8dm±ft±s~ra~or-m8y-by-rtlie-8do~~-8fty-8meftameft~-~o-~he 

31 tlft±£orm-£r8fteh±se-o££er±ftg-e±retliar-~ha~-h8S-beeft-ado~~ea-by 

32 ~he-Nor~h-Amer±eaft-seetlr±~±es-adm±ft±S~r8~ors-essoe±a~±oft7 

33 ±fte'7-or-afty-ameftdmeft~-~o-~he-d±selostlre-doetlmeft~-~re~area 

34 ~tlrstleft~-~o-~he-£eder81-~r8ae-eomm±ss±oft-rtlle-eft~±~led 

35 llB±selostlre-reqtl±remeft~S-8ftd-~roh±b±~±ofts-eofteerft±ftg 
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1 £raftefi±s±ftg-aftd-btts±ftess-o~~or~ttft±~y-~eft~ttresll7-%6-e.p.R.-§ 

2 436-t%9T9t7-~fia~-fias-beeft-ado~~ed-by-~fie-£edera%-~rade 

3 eoll'll'ft±ss±Oft. 
4 c. The offer or sale of a business opportunity for which 

5 the cash payment made by a purchaser does not exceed five 

6 hundred dollars and the payment is made for the not-for-profit 

7 sale of sales demonstration equipment, material, or samples, 

8 or the payment is made for product inventory sold to the 

9 purchaser at a bona fide wholesale price. 

10 d.--~fie-o££er-or-sa%e-o£-a-btts±ftess-oppor~ttft±~y-wfi±efi-~he 

11 edm±ft±s~ra~or-exemp~s-by-order-or-e-e%ess-o£-btts±ftess 

12 o~~or~ttft±~±es-wfi±efi-~fie-adm±ft±s~ra~or-exem~~s-by-rtt%e-ttpoft-~fie 

13 £±ftd±ftg-~fia~-~he-exem~~±oft-wottid-fto~-be-eoft~rary-~o-~ttbi±e 

14 ±ft~eres~-eftd-~fia~-reg±s~ra~±oft-wottid-fto~-be-fteeessary-or 

15 eppro~r±a~e-£or-~he-~ro~ee~±oft-o£-pttrefiasers. 

16 z.--aEN~Ab-eR-REVeeA~~eN-ep-E*EMP~~eNS • 

17 a.--~£-~he-pttbi±e-±ft~eres~-o£-~he-~ro~ee~±oft-o£-~ttrehasers 

18 so-reqtt±res7-~he-adm±ft±s~rator-mey-by-order-defty-or-revo~e-aft 

19 exem~~±oft-s~ee±£±ed-±ft-~h±s-see~±oft-w±~fi-res~ee~-~o-a 

20 ~art±ettiar-o££er±ftg-o£-ofte-or-more-btts±ftess-o~~or~ttft±~±es.--Aft 

21 order-sfiaii-fto~-be-eft~ered-w±~fiott~-ap~ropr±a~e-pr±or-fto~±ee-~o 

22 ail-±ft~erested-par~±es7-op~Or~ttft±~y-£or-fiear±ftg7-aftd-wr±~~eft 
23 £±ftd±ftgs-o£-£ae~-aftd-eofteitts±ofts-o£-iaw. 

24 b.--~£-~he-~ttbl±e-±ftterest-or-~he-~ro~eet±oft-o£-pttrefiasers 

25 so-reqtt±res7-tfie-adm±ft±s~rator-may-by-order-sttll'll'fter±iy-defty-or 

26 re~o~e-afty-o£-~fie-spee±£±ed-exemp~±ofts-~eftd±ftg-£±ftai 

27 de~erm±fta~±oft-o£-efty-~roeeed±ftgs-ttftder-~h±s-see~±oft.--6poft 

28 eft~ry-o£-~fie-order7-~fie-adm±ft±s~ra~or-sfiail-~rom~~iy-fto~±£y 

29 aii-±ft~eres~ed-~ar~±es-~fia~-±~-fias-beeft-efttered-aftd-o£-~fie 

30 reasofts-£or-eft~er±ftg-tfie-order-aftd-~fia~-w±tfi±ft-£±£teeft-days-or 

31 ~fie-reee±p~-o£-a-wr±~~eft-reqttes~-~fie-ma~~er-w±ii-be-se~-dowft 

32 £or-fiear±ftg.--~£-a-fiear±ftg-±s-fto~-reqttes~ed-~he-order-sfiail 

33 rema±ft-±ft-e££ee~-ttft~±i-±~-±s-mod±£±ed-or-~aea~ed-by-tfie 

34 adm±ft±s~ra~or.--~f-a-fiear±ftg-±s-reqttes~ed-or-ordered7-tfie 

35 adm±ft±s~ra~or-sfiaii-ftot-mod±£y-or-vaea~e-~fie-order-or-ex~eftd 

-8-



S.F. H. F • ~).C,,cl 

1 ~~-ttft~~~-£~fta~-de~erm~ft8~~Oft. 

2 e.--Aft-order-ttftder-~h±8-8ee~~Oft-8ha~~-fto~-opera~e 

3 re~roae~±"e~y. 

4 d.--A-per80ft-doe8-ftO~-"~0~a~e-8ee~~oft-5z3B.z-by-rea80ft-0£ 

5 aft-o££er-or-88~e-e££ee~ed-a£~er-~he-eft~ry-o£-aft-order-ttftder 

6 p8ra9raph-llbll-~£-~he-per80ft-8tt8~8±ft8-~he-bttrdeft-o£-proo£-~ha~ 

7 ~he-per80ft-d~d-fto~-~ftOW7-aftd-±ft-~he-exere~8e-o£-rea80ft8b~e 

8 eare-eott~d-fto~-ha"e-~ftOWft7-0£-~he-order. 

9 3.--BBRBEN-9P-PR99P. 2. In an administrative, civil, or 

10 criminal proceeding related to this chapter, the burden of 

11 proving an exemption, an exception from a definition, or an 

12 exclusion from this chapter, is upon the person claiming it. 

13 Sec. 23. Section 523B.7, subsection 1, paragraph a, Code 

14 2003, is amended to read as follows: 

15 a. A person who violates the requirements for disclosure 

16 or for the contents of a business opportunity contract 

17 pursuant to section 523B.27-8ttb8ee~~Oft-~7-87-or-97 is liable 

18 to the purchaser in an action for recision of the 89reemeft~ 

19 contract, or for recovery of all money or other valuable 

20 consideration paid for the business opportunity, and for 

21 actual damages together with interest as determined pursuant 

22 to section 668.13 from the date of sale, reasonable attorney's 

23 fees, and court costs. 

24 Sec. 24. Section 523B.7, subsection 1, paragraphs band c, 

25 Code 2003, are amended by striking the paragraphs. 

26 Sec. 25. Section 523B.7, subsection 4, Code 2003, is 

27 amended to read as follows: 

28 4. Phe-r±9h~8-aftd In addition to any remedies 8"8~~8b~e 

29 pttr8ttaft~-~o-~h~8-ehap~er-are-~ft-8dd±~~oft-~o-afty-o~her-r±9h~8 

30 or-remed±e8-~h8~-may-ex~8~-a~ provided by law or-±ft-eqtt~~y~ 

31 person injured by a violation of this chapter may bring a 

32 civil action and recover damages or obtain other appropriate 

33 relief including injunctive or other equitable relief. If the 

34 person is the prevailing party, the person shall be awarded 

35 court costs, reasonable attorney fees, and expert fees which 

-9-
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1 shall be taxed as part of the costs of the action. 

2 Sec. 26. Section 523B.ll, Code 2003, is amended to read as 

3 follows: 

4 523B.ll PENALTIES. 

5 1. a. A seller who willfully violates the requirements 

6 for disclosure or for the contents of a business opportunity 

7 contract pursuant to section 523B.2, stlbsee~±on-i7-87-or-97-or 

8 who provides misleading advertising as provided in section 

9 523B.12, stlbsee~±on-Z7 who willfully violates a rule under 

10 this chapter, or who willfully violates an order of which the 

11 person has notice, or-who-v±oi8~es-see~±on-5z3B.iz7-Stlbsee~±on 

12 i7-~now±ng-~h8~-~he-s~8~emen~-m8de-w8s-£8ise-or-m±sie8d±ng-±n 

13 any-m8~er±ai-res~ee~7 upon conviction, is guilty of a class 

14 "D" felony. Otherwise, a person who violates a rule adopted 

15 or order issued under this chapter is, upon conviction, guilty 

16 of an aggravated misdemeanor. Each of the acts specified 

17 constitutes a separate offense and a prosecution or conviction 

18 for anyone of such offenses does not bar prosecution or 

19 conviction for any other offense. 

20 

21 

22 

23 

24 

25 

26 

27 
28 

29 

30 

31 

32 

33 

34 

35 

2. A business opportunity contract is subject to section 

714.16. 

3. A seller who willfully uses any device or scheme to 

defraud a person in connection with ~he an advertisement, 

offer to sell or lease, sale, or lease of a business 

opportunity, or who willfully violates any other provision of 

this chapter, except as provided in stlbsee~±ons-i-and-37 

subsection 1, is, upon conviction, guilty of a fraudulent 

practice as provided in chapter 714. 

3.--A-seiier-who-v±oi8~eS-a-rtlie-or-order-8do~~ed-or-±sStled 

tlnder-~h±s-eh8~~er-±S7-tl~On-eonv±e~±On7-9tl±i~y-o£-an 

aggrav8~ed-m±sdeme8nor. 

4.--~he-adm±n±s~r8~or-may-re£er-8va±i8bie-ev±denee 

eoneern±ng-8-poss±bie-v±oi8~±on-o£-~h±s-ehap~er-or-o£-8-rtlie 

or-order-±sstled-tlnder-~h±s-ehap~er-~o-~he-a~~orneY-generai. 

~he-a~~orney-gener8i7-w±~h-or-w±~hotl~-stleh-a-re£errai7-may 

-10-
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1 ~~s~~~tl~e-appropr~a~e-er~m~~a~-proeeed~~gs-or-may-d~ree~-~he 

2 ease-~o-~he-appropr~a~e-eotl~~y-a~~or~ey-~o-~~s~~~tl~e 

3 appropr~a~e-er~m~~a~-proeeed~~gs. 

4 Sec. 27. Section 523B.12, subsections 1, 2, and 3, Code 

5 2003, are amended to read as follows: 

6 1. MISLEADING F~b~N6S STATEMENTS. ~~-~S-tlfi~aW£tl~-~O A 

7 person shall not make or cause to be made, a misleading 

8 statement in a disclosure document £~~ed-w~~h-~he 

9 adm~~~s~ra~or required pursuant to section 523B.2 or in a 

10 proceeding under this chapter,-a-s~a~eme~~-wh~eh-~s,-a~. The 

11 statement shall be deemed to be misleading if any of the 

12 following apply: 

13 a. At the time and in the light of the circumstances under 

14 which it is made, the statement is false or misleading in a 

15 material respect or,-~~-eofi~ee~~o~-w~~h-stleh-a-s~a~eme~~,-~o 

16 om~~-~o-s~a~e. 

~ 

17 b. An omission of a material fact is necessary in order to ~ 

18 make the statement made, in the light of the circumstances 

19 under which it is made, not misleading. 

20 %.--eNbAWFeb-REPRESEN~A~~9NS.--~he-£ae~-~ha~-a~-app~~ea~~o~ 

21 £or-reg~8~ra~~o~-has-beefi-£~~ed-er-~he-£ae~-~ha~-a-btl8~~ess 

22 eppor~tlfi~~y-~s-e££ee~~~e~y-reg~s~ered-does-~o~-eo~s~~~tl~e-a 

23 £~~d~~g-by-~he-adm~fi~s~ra~or-~ha~-a-doetlmefi~-£~~ed-tlfider-~h~s 

24 ehap~er-~s-~rtle,-eomp~e~e,-a~d-~o~-m~s~ead~~g.--~he-£ae~-~ha~ 

25 a~-app~~ea~~o~-£or-reg~s~ra~~o~-has-bee~-£~~ed,-~ha~-a 

26 btlS~fieSS-Oppor~tl~~~y-~s-e££ee~~~e~y-reg~s~ered,-or-~ha~-a~ 

27 exemp~~o~-or-exeep~~o~-~s-a~a~~ab~e-£or-a-btls~fieSS-epper~tl~~~y 

28 does-~o~-mea~-~ha~-~he-adm~~~s~ra~or-has-passed-~~-afiY-way 

29 tlpo~-~he-mer~~s-or-qtla~~£~ea~~o~s-o£,-or-reeomme~ded-er-g~~e~ . 
30 appro~a~-~o,-a-perso~-Or-btl8~~eSS-oppor~tl~~~y.--~~-~s-tl~~aw£tl~ 

31 ~o-make,-er-eatlse-~o-be-made,-~o-a-ptlrehaser,-a~y 

32 represe~~a~~ofi-~~eo~s~s~eft~-w~~h-~h~s-stlbsee~~o~. 

33 3. 2. ADVERTISING. ~~-~s-tl~~aw£tl~-£or-a A seller shall 

34 not, in connection with the offer or sale of a business 

35 opportunity in this state, ~o publish, circulate, or use 
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1 advertising which contains an untrue statement of a material 

2 fact or omits to state a material fact necessary in order to 

3 make the statements made, in the light of the circumstances 

4 under which they are made, not misleading. 

5 Sec. 28. Section 523B.12, subsection 4, unnumbered 

6 paragraph 1, Code 2003, is amended to read as follows: 

7 ~~-iS-Hft~8W£H~-£er-8-bHSiftess-e~~er~Hfti~y ~ seller ~e of a 

8 business opportunity shall not do any of the following: 

9 Sec. 29. Section 523B.12, subsection 4, paragraphs d, f, 

10 h, and j, Code 2003, are amended to read as follows: 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

d. Misrepresent the training and management assistance 

available to the bHSiftess-epper~Hfti~y purchaser. 

f. Misrepresent, by failure to disclose or otherwise, the 

termination, transfer, or renewal provision of a business 

opportunity 8greemeft~ contract. 

h. Assign a so-called exclusive territory encompassing the 

same area to more than one bHSiftess-epper~Hfti~y purchaser. 

j. Provide merchandise, machines, or displays of a brand 

or kind substantially different from or inferior to those 

promised by the bHSiftess-epper~Hfti~y seller. 

Sec. 30. Section 523B.13, subsections 5 and 6, Code 2003, 

are amended by striking the subsections. 

Sec. 31. DIRECTIONS TO CODE EDITOR. The Code editor is 

directed to renumber Code chapter 523B, transferring the 

chapter from title XIII, subtitle 1, insurance and related 

regulation, to title XIII, subtitle 5, regulation of 

commercial enterprises. 

Sec. 32. Sections 523B.5, 523B.8, and 523B.IO, Code 2003, 

are repealed. 

DIVISION III 

CONGREGATE CARE OR SENIOR ADULT CONGREGATE LIVING SERVICES 

32 Sec. 33. Section 523D.2, Code 2003, is amended to read as 

33 follows: 

34 523D.2 P~nfNS-W~~H-B~Vfs~eN-ep-~NS6RAN€E APPLICATION OF 

35 CHAPTER. 

-12-
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1 A-~er~on-~~a~~-no~,-a~ This chapter applies to a provider, 

2 en~er-±n~o who executes a contract to provide continuing care 

3 or senior adult congregate living services in a facility, or 

4 extend the term of an existing contract to provide continuing 

5 care or senior adult congregate living services in a facility, 

6 if the contract requires or permits the payment of an entrance 

7 fee to any ~ person, and ~~e any of the following apply: 

8 1. The facility is or will be located in this state,-or 

9 ~~e. 

10 2. The provider or a person acting on the provider's 

11 behalf solicits the contract within this state for a facility 

12 located in this state and the person to be provided with 

13 continuing care or senior adult congregate living services 

14 under the contract resides within this state at the time of 

15 the solicitation,-Hn~e~~-~~e-~er~on-~a~-£±~ed-w±~~-~~e 

16 d±v±~±on-of-±n~Hranee-o£-~~e-de~ar~men~-o£-eommeree,-a-eHrren~ 

• 

17 d±~e~o~Hre-~~a~emen~-w~±e~-mee~~-~~e-re~H±remen~~-o£-~ee~±on • 

18 5z3B.3. ~~e-d±~e~o~Hre-~~a~emen~-~~a~~-be-aeeom~an±ed-by-a 

19 one-~Hndred-do~~ar-f±~±ng-£ee-a~-a-eond±~±on-o£-£±~±ng-and 

20 eom~~±anee-w±~~-~~±~-~ee~±on. 

21 Sec. 34. NEW SECTION. 523D.2A ANNUAL CERTIFICATION. 

22 On or before March 1 of each year, a provider shall file a 

23 certification with the commissioner in a manner and according 

24 to requirements established by the commissioner. The 

25 certification shall be accompanied by a one hundred dollar 

26 administrative fee. The certification shall attest that 

27 according to the best knowledge and belief of the attesting 

28 party, the facility administered by the provider is in 

29 compliance with the provisions of this chapter, including 

30 rules adopted by the commissioner or orders issued by the 

31 commissioner as authorized under this chapter. The attesting 

32 person may be any of the following: 

33 1. A person serving as the president or chief executive 

34 officer of a corporation. • 

35 2. A person acting as the general partner of a limited 
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1 partnership. 

2 3. A person acting as the general partner of a limited 

3 liability partnership. 

4 4. A person acting in a fiduciary capacity or as a trustee 

5 on behalf of a provider. 

6 5. A person who is a manager of a limited liability 

7 company. 

8 Sec. 35. Section 523D.3, subsection 1, Code 2003, is 

9 amended by adding the following new paragraph: 

10 NEW PARAGRAPH. n. A description of transactions in which 

11 the provider obtains real or personal property or construction 

12 services from any of the following: 

13 (1) The developer of the facility, or a person who is 

14 under the control of the developer. 

15 (2) If the provider is a business entity, any person 

16 holding an executive position in the business entity, 

17 including but not limited to a member of a board of directors 

18 or an officer of a corporation, a manager of a limited 

19 liability company, a general partner of a limited partnership, 

20 or a trustee of a trust. 

21 (3) If the provider is a business entity, any person who 

22 holds a ten percent or greater equity or beneficial interest 

23 in the business entity. 

24 (4) Any person who directly or indirectly by acting 

25 through one or more intermediaries controls management 

26 decisions of the facility. 

27 A transaction shall include each purchase or lease of real 

28 property or personal property by the provider, and any 

29 construction services provided to the provider. The 

30 description shall include transactions which have occurred or 

31 which are planned to occur. The description shall also 

32 include whether the terms of the transaction were or will be 

33 on terms which are at least as favorable to the provider as 

34 those terms which would be generally available from an 

35 unaffiliated third party. 

-14-
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1 Sec. 36. Section 523D.3, subsections 2 through 4, Code 

2 2003, are amended to read as follows: 

3 2. The provider shall £±~e-w±~h-~he-±ftstl~aftee-d±~±s±Oft7 

4 8ftfttl8~~y-w±~h±ft-£±~e-moft~hs-£o~~Ow±ftg-~he-eftd-o£-~he 

5 ~ro~±der~s-£±se8~-year7 prepare an annual disclosure statement 

6 which shall contain the information required by this chapter 

7 for the initial disclosure statement. The annual disclosure 

8 statement shall also be accompanied by a narrative describing: 

9 a. Any material differences between the pro forma cash 

10 flow projection £±~ed prepared pursuant to this chapter as 

11 part of the most recent annual disclosure statement and the 

12 actual results of operations during the fiscal year, if the 

13 material differences substantially affect the financial safety 

14 or soundness of the community. 

15 b. A revised pro forma cash flow projection for the next 

16 fiscal year. 

17 2A. The provider shall prepare the annual disclosure 
18 statement not later than five months following the end of the 

19 provider's fiscal year. The provider shall retain a record of 

20 each annual disclosure statement prepared under this section 

21 for at least five years. 

22 3. Tft-~he-e~eft~ If an amendment is £±~ed-w±~h-~he-d±~±s±oft 

23 O£-±ftstl~aftee prepared pursuant to subsection 4, the provider 

24 shall deliver a copy of the amendment or the amended 

25 disclosure statement to a prospective resident and to a 

26 prospective resident's personal representative if one is 

27 appointed prior to the provider's acceptance of part or all of 

28 the entrance fee or the execution of the continuing care or 

29 senior congregate living services contract by the prospective 

30 resident. 

31 4. Tft-add±~±oft-~O-£±~±ftg-~he-aftfttla~-d±se~ostl~e-s~a~emeft~7 

32 ~he The provider may amend its etl~~eft~~y-£±~ed current annual 

33 disclosure statement at any other time if, in the opinion of 

34 the provider, an amendment is necessary to prevent the 

35 disclosure statement and annual disclosure statement from 
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1 containing any material misstatement of fact or omission to 

2 state a material fact required to be included in the 

3 statement. The amendment or amended disclosure statement 

4 shall be ri~ed-wi~h-~he-di~i~ioft-or-ift~ttraftee-be£ore-~he 

5 ~~a~emeft~-i~-de~i~ered kept with the records of the provider's 

6 annual disclosure statements. The provider shall deliver a 

7 coPY of the amendment to a resident or prospective resident 

8 and a personal representative of a resident or prospective 

9 resident aftd-i~-~ttb;ee~-~e-a~~-~he-reqttiremeft~~,-ifte~ttdiftg 

10 ~no~e-a~-~o-eeft~eft~-aftd-de~i~ery,-or-~ni~-ehap~er in the same 

11 manner as the annual disclosure statement. 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
22 

23 

Sec. 37. Section 523D.4, subsection 2, Code 2003, is 

amended to read as follows: 

2. A provider shall not ri~e-wi~n-~ne-di~i~ieft-er 

ift~ttraftee-er-ma~e, publish, disseminate, circulate, or deliver 

to any person or place before the public, or cause, directly 

or indirectly, to be made, published, disseminated, 

circulated, or delivered to any person or placed before the 

public, a financial statement which does not meet generally 

accepted accounting principles. 

Sec. 38. Section 523D.5, subsection 1, unnumbered 

paragraph 1, Code 2003, is amended to read as follows: 

A provider shall not enter into a contract to provide 

24 continuing care or senior adult congregate living services 

25 that applies to a living unit that is part of a new facility 

26 or proposed expansion that is or will be located in this state 

27 unless the per~eft-na~-~ttbmi~~ed-aft-app~iea~ioft-oft-a-rorm-a~ 

28 reqttired-by-~he-d±~i~ieft-er-ift~ttraftee-aeeompaftied-by-a-ree-or 

29 ~wo-nttftdred-r±r~y-do~~ar~.--~ne-app~iea~±oft-a~-a-miftimttm-mtt~~ 

30 ±fte~ttde provider has prepared or acguired all of the following 
31 information: 

32 Sec. 39. Section 523D.5, subsection 1, paragraphs d 

33 through f, Code 2003, are amended to read as follows: 

~ 34 d. A statement of financial feasibility for the new 

35 facility or proposed expansion ift-a-rorm-~a~±~£ae~ory-~o-~ne 
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1 eomm±88±Ofter, which includes a statement of future funding 

2 sources and shall identify the qualifications of the person or 

3 persons preparing the study. 

4 e. A statement of the market feasibility for the new 

5 facility or proposed expansion ±ft-a-£Orm-8a~±8£ae~ory-~o-~he 

6 eomm±88±Ofter, which identifies the qualifications of the 

7 person or persons preparing the study. 

8 f. If the new facility or proposed expansion offers a 

9 promise to provide nursing or health care services to 

10 residents in the future pursuant to contracts effective for 

11 the life of the resident or a period in excess of one year in 

12 consideration for an entrance fee, an actuarial forecast ±ft-a 

13 £orm-8a~±8£ae~ory-~o-~he-eomm±88±Ofter, which identifies the 

14 qualifications of the actuary or actuaries preparing the 

15 forecast. 

16 Sec. 40. Section 523D.5, subsection 2, paragraphs a and b, 

17 Code 2003, are amended to read as follows: 

18 a. EX±8~±ftg-£ae±i±~±e8.--~£-a-£±i±ftg-±8-made-tlftder-~h±8 

19 8ee~±Oft-£or For an expansion of an existing facility, the 

20 determination of feasibility shall be based on consolidated 

21 information for the existing facility and the proposed 

22 expansion. 

23 b. New-£ae±i±~±e8.--~£-a-£±i±ftg-±8-made-tlftder-~h±8-8ee~±oft 

24 for For a new facility, not part of an existing facility that 

25 will be constructed in more than one stage or phase, the 

26 initial stage or phase must evidence feasibility independent 

27 of any subsequent stage or phase and contain all of the 

28 facilities or components necessary to provide residents with 

29 all of the services and amenities promised by the provider. 

30 Sec. 41. Section 523D.5, subsection 3, unnumbered 

31 paragraph 1, Code 2003, is amended to read as follows: 

32 New construction shall not begin until ~he-f±i±ftg-reqtl±red 

33 ey-~h±8-8ee~±oft-ha8-eeeft-made-aftd at least fifty percent of 

34 the proposed number of independent living units in the initial 

35 stage or phase have been reserved pursuant to executed 
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1 contracts and at least ten percent of the entrance fees 

2 required by those contracts are held in escrow pursuant to 

3 this chapter. However, the requirements of this subsection 

4 may be waived by the commissioner by rule or order upon a 

5 showing of good cause. 

6 Sec. 42. Section 523D.5, subsection 3, paragraph a, Code 

7 2003, is amended to read as follows: 

8 a. Secured financing adequate in an amount and term to 

9 complete the project deser±bed-±ft-ehe-£±i±ftg-req~±red-by-eh±s 

10 seee±oft. 
11 Sec. 43. Section 523D.5, subsection 4, Code 2003, is 

12 amended to read as follows: 

13 4. ESCROW REQUIREMENTS. Unless proo£-h8S-beeft-s~bm±eeed 

14 eo-ehe-eomm±ss±ofter-eh8e conditions for the release of 

15 escrowed funds set forth in this section have already been 

16 met, the provider shall establish an interest-bearing escrow 

17 account at a state or federally regulated financial 

18 institution located within this state to receive any deposits 

19 or entrance fees or portions of deposits or fees for a living 

20 unit which has not been previously occupied by a resident for 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 
34 

35 

which an entry fee arrangement is used. The escrow account 

agreement shall be entered into between the financial 

institution and the provider with the financial institution as 

the escrow agent and as a fiduciary for the resident or 

prospective resident. The agreement shall state that the 

purpose of the escrow account is to protect the resident or 

prospective resident and that the funds deposited shall be 

kept and maintained in an account separate and apart from the 

provider's business accounts. 

Sec. 44. Section 523D.5, subsection 5, paragraph c, 

unnumbered paragraph 1, Code 2003, is amended to read as 

follows: 

Except as provided by paragraphs "a" and "b", amounts held 

in escrow shall not be released Oftiy-~pOft-8pprOv8i-o£-ehe 

eomm±ss±ofter.--~ne-eomm±ss±ofter-Sh8ii-8pprove-ene-reie8se-o£ 
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1 £tlftd8-0ftiy-tl~Oft-8-de~erm±ft8~±Oft-~~8~ unless at least one of 

2 the following conditions has been satisfied: 

3 Sec. 45. Section 5230.5, Code 2003, is amended by adding 

4 the following new subsection: 

5 NEW SUBSECTION. 6. RETENTION OF RECOROS. The provider 

6 shall maintain information required by this section for at 

7 least five years. The information shall be made available for 

8 inspection during normal business hours. 

9 Sec. 46. Section 5230.8, subsection 1, Code 2003, is 

10 amended to read as follows: 

11 1. A person who w±ii£tliiy-8ftd-~ftow±ftgiy violates a 

12 provision of this chapter or a rule adopted or order entered 

13 pursuant to this chapter7-tl~oft-eoft~±e~±Oft7-±8-gtl±i~y-o£-8ft 

14 8ggr8~8~ed-m±8deme8ftOr commits a fraudulent practice as 

15 provided in chapter 714. 

16 Sec. 47. Section 5230.10, Code 2003, is amended to read as 

17 follows: 

18 5230.10 RULES. 

19 The division of insurance may adopt rules pursuant to 

20 chapter l7A as necessary and appropriate to implement this 

21 chapter, and may make further recommendations to the general 

22 assembly for the protection of residents and prospective 

23 residents of facilities reqtl±red-~o-£±ie-8ft-8ftfttl8i-d±8eio8tlre 

24 8~8~emeft~ under this chapter. 

25 Sec. 48. Section 5230.12, subsection 1, Code 2003, is 

26 amended by striking the subsection. 

27 Sec. 49. Section 5230.12, subsection 2, unnumbered 

28 paragraph 1, Code 2003, is amended to read as follows: 

29 The commissioner or-~~e-8~~Orftey-gefter8i may, for the 

30 purpose of discovering or investigating violations of this 

31 chapter or rules adopted pursuant to this chapter do any or 

32 all of the following: 

33 Sec. 50. Section 5230.12, subsection 2, paragraph c, Code 

34 2003, is amended to read as follows: 

35 c. Apply to the district court for issuance of an order 
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1 requiring a person's appearance before the commissioner or 

2 a~~orftey-gefter8i. The person may also be required to produce 

3 documentary evidence germane to the subject of the 

4 investigation. Failure to obey a court order under this 

5 subsection constitutes contempt of court. 
6 Sec. 51. Section 5230.14, Code 2003, is amended to read as 

7 follows: 

8 5230.14 INJUNCTIONS. 

9 The 8~~Orftey-gefter8i commissioner may petition the district 

10 court in any county of the state for an injunction to restrain 

11 a person subject to this chapter and any agents, employees, or 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 
22 

associates of the person from engaging in conduct or practices 

in violation of this chapter or rules adopted pursuant to this 

chapter. In a proceeding for an injunction, the a~~orftey 

gefterai commissioner may apply to the court for the issuance 

of a subpoena to require the appearance of a defendant and the 

defendant's agents and any documents, books, or records 

germane to the hearing upon the petition for an injunction. 

Upon proof of any of the violations described in the petition 

for injunction, the court may grant the injunction. 

Sec. 52. Section 5230.9, Code 2003, is repealed. 
EXPLANATION 

23 DIVISION I -- CEMETERY AND FUNERAL MERCHANDISING AND 

24 SERVICES 

25 This division amends provisions in Code chapter 523A, the 

26 "Iowa Cemetery and Funeral Merchandise and Funeral Services 

27 Act", which regulates persons engaged in the business of 

28 selling merchandise and services related to interment, 

29 entombment, or cremation. The chapter is administered by the 
30 insurance commissioner. 

31 The division eliminates the definition of "person" which is 

32 defined for purposes of the entire Code in section 4.1. 

33 Code sections 523A.501 through 523A.503 provide permit 

~ 34 requirements for persons regulated by the Code chapter such as 

35 establishments or persons advertising or selling cemetery or 
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1 funeral merchandise or funeral services. Specifically, the 

2 Code chapter provides for both establishment permits and sales 

3 permits. The division amends Code section 523A.501 regulating 

4 establishment permits by eliminating a requirement that an 

5 establishment permit disclose information about the permit 

6 holder's employer or business. The division also amends 

7 provisions in Code section 523A.502 regulating sales permits. 

8 A provision in the Code section requires a purchaser of an 

9 establishment to obtain a new sales permit within 30 days from 

10 a sale. The division provides that the provisions address the 

11 establishment's sales permit. 
12 The division also establishes a civil penalty for 

13 violations of the Code chapter. Code sections 523A.701 

14 through 523A.703 prohibit making false or misleading 

15 statements under the Code chapter; prohibit a seller from 

16 representing that the commissioner has approved the seller; 

17 and list a number of grounds constituting a fraudulent 

18 practice, including violations of the Code chapter. The 

19 division provides that, in addition to these penalties, a 

20 person is also subject to a civil penalty not to exceed 

21 $10,000. Each day of a continuing violation constitutes a 

22 separate offense. 
23 DIVISION II -- BUSINESS PROMOTIONS AND CONTRACTS 

24 This division amends a number of provisions in Code chapter 

25 523B regulating business opportunity promotions. It removes 

26 references to the insurance division and administrator (the 

27 insurance commissioner or the commissioner's deputy) as the 

28 agency responsible for the chapter's enforcement. As part of 

29 this change, the division eliminates registration and filing 

30 requirements but retains disclosure requirements, including 

31 references to administrative files and opinions. It rewrites 

32 provisions providing for consent to service of process which, 

33 under the division, is filed with the secretary of state 

34 rather than the division. 
35 The division eliminates a number of provisions, including 
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1 Code section 523B.8 relating to the powers of the 
2 administrator to carry out the provisions of the chapter, and 

3 Code section 523B.IO which authorizes the administrator to 

4 adopt rules. 

5 A person who violates a provision of the Code chapter is 

6 subject to a number of penalties, including a class 110" 

7 felony. 
8 DIVISION III -- CONGREGATE CARE OR SENIOR ADULT CONGREGATE 

9 LIVING SERVICES 
10 This division amends Code chapter 5230 providing for the 

11 regulation of places which undertake to provide continuing 

12 care or senior adult congregate living services to an 

13 individual if such facility provides contractual support 

14 services, such as laundry, maintenance, housekeeping, 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

emergency nursing care, activity services, security, dining 

options, transportation, beauty and barber services, health 

care, personal care, or supervised medication administration. 

A provider of such services who charges an entrance fee to a 

person as a resident, prospective resident, or a personal 

representative is required to file a disclosure statement with 

the insurance commissioner which in some ways resembles a 

stock prospective. The provider must also submit an 

application to the commissioner as well as a filing fee of 

$100. The Code chapter details the content of the required 

25 disclosure statements, provides enforcement mechanisms, and 

26 provides penalties. 

27 The division eliminates the requirement that the annual 

28 disclosure statement and the application must be filed and 

29 approved by the commissioner. Instead, the provider must 

30 submit an annual certification of compliance to the 

31 commissioner. The filing fee remains the same. 

32 The division provides that the disclosure statement must 

33 include new information, including a description of 

~ 34 transactions in which the provider obtains real or personal 

35 property or construction services from a developer or other 
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1 person who does not have an arm's length relationship with the 

2 provider. 

3 The division provides that the commissioner and not the 

4 attorney general may petition the district court for an 

5 injunction to restrain a person who is violating the Code 

6 chapter. The division provides that a person who violates a 

7 provision of the Code chapter is guilty of a fraudulent 

8 practice as provided in Code chapter 714. Currently, a person 

9 who violates a provision of the Code chapter is guilty of an 

10 aggravated misdemeanor. 

11 

12 

13 

23 

2 

3 

HOUSE FILE 2269 
S-SlS3 

1 Amend House File 2269, as passed by the House, as 
2 follows: 
3 1. By striking page 1, line 27, through page 2, 
4 line 2. 
5 2. By renumbering as necessary. 

By COMMITTEE ON COMMERCE 
JERRY BEHN, Chairperson 

S-SlS3 FILED MARCH 29, 2004 
ADOPTED : nO T) 'Pm _ - .h t !:. 

SENATE AMENDMENT TO 
HOUSE FILE 2269 

d ,- .. -, . f 

H-8339 
1 Amend House File 2269, as passed by the House, as 

2 follows: 
3 1. By striking page 1, line 27, through page 2, 

4 line 2. 
5 2. By renumbering as necessary. SENATE 

RECEIVED FROM THE 

3 H-8339 FILED MARCH 30, 2004 

3 

33 

34 

35 
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Fiscal Services Division 
Legislative Services Agency 

Fiscal Note 

HF 2269 - Cemetery Merchandising (LSB 5203 HV) 
Analyst: Ron Robinson (Phone: (515) 281-6256) (ron.robinson@legis.state.ia.us) 
Fiscal Note Version - New 

Description 

House File 2269 provides for the regulation of business entities, including businesses providing 
cemetery and funeral merchandising and services, business promotions and contracts, and 
businesses providing continuing care or adult congregate living services, and providing 
penalties. 

Section 26 of the Bill amends Section 523B.11, Code of Iowa, and provides that a seller of a 
business opportunity who willfully violates the requirements for disclosure or for the contents of 
a business opportunity contract who provides misleading advertising, who willfully violates a 
rule, or who willfully violates an order of which the person has notice, upon conviction, is guilty 
of a Class "0" Felony. The amendment to Section 523B.11, Code of Iowa, clarifies current law. 

Section 46 of the Bill amends Section 5230.8, Code of Iowa, by eliminating the requirements 
that a person act willfully and knowingly to be guilty of violating Chapter 523B.11 or a rule 
adopted or order entered pursuant to that Chapter. Chapter 523B involves agreements to 
provide congregate or continuing care. The Section also now provides a violation penalty, 
which is determined by the degree of the fraudulent practice as established in Chapter 714, 
Code of Iowa. The penalty will now range from a simple misdemeanor to a Class "C" Felony, 
rather than the current aggravated misdemeanor. 

Assumptions 

1. The amendment to Section 523B.11, Code of Iowa, clarifies current law. 
2. The Iowa Justice Data Warehouse shows that there'were no convictions in FY 2003 for 

current violations of Chapter 523B, Code of Iowa. 
3. The Iowa Justice Data Warehouse shows that there were no convictions in FY 2003 for 

current violations of Chapter 5230, Code of Iowa. 
4. Charge, conviction, and sentencing patterns and trends will not change over the 

projection period. 
5. Prisoner length of stay, revocation rates, and other corrections' practices and policies' 

will not change over the projection period. 
6. The law will become effective July 1, 2004. A lag of six months is assumed, from the 

effective date of the change in the law to the date of first entry of affected offenders into 
the correctional system. 

7. The analysis is based on information obtained from the Justice Data Warehouse, which 
includes statewide court and Community-Based Corrections (CBC) information. 
Conviction and penalty information is based on FY 2003 data. 

8. The changes to the provision concerning the seller of a business opportunity will lead to 
no additional convictions under HF 2269. 

9. There is no readily available data with which to predict the number of violations involving 
agreements to provide congregate or continuing care that will be issued under HF 2269. 



Correctional Impact 

House File 2269 will have no significant correctional impact. 

Fiscal Impact 

The fiscal impact of HF 2269 cannot be determined due to insufficient information; however, the 
impact is not expected to be significant. 

To the extent that additional violations are prosecuted due to the changes to Chapter 523D, 
Code of Iowa, the following are average State costs associated with imposing criminal penalties 
for one conviction: 

• Simple misdemeanors: Costs range from $14 (court costs) to $300 (court costs plus 
indigent defense). 

• Serious misdemeanors: Costs range from $100 (court costs) to $5,000 (court costs 
including a jury, indigent defense, prison, and parole). 

• Aggravated misdemeanors: Minimum is $1,100 (court costs and probation). Maximum 
is $5,800 for a crime against persons and $4,600 for crimes not against a person. 
Includes court costs with a jury, prison, parole, and indigent defense. 

• Class D Felony: Minimum is $1,700 (court costs and probation). Maximum for person 
crimes is $12,000 and $8,100 for crimes not against a person (court costs with a jury, 
indigent defense, prison and parole). 

• Class C Felony: Minimum is $3,000 (court costs and probation and indigent defense). 
Maximum for person crimes is $23,000 and $11,000 for crimes not against a person 
(court costs with a jury, prison, parole, and indigent defense). 

Sources 

Department of Commerce, Insurance Division 
Department of Human Rights, Criminal and Juvenile Justice Planning Division 

Dennis C Prouty 

March 3, 2004 

The fiscal note and correctional impact statement for this bill was prepared pursuant to Joint Rule 17 and pursuant to 
Section 2.56, Code of Iowa. Data used in developing this fiscal note and correctional impact statement are available 
from the Fiscal Services Division, Legislative Services Agency to members of the Legislature upon request. 
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S.F. R.F. 

1 DIVISION I 

2 CEMETERY AND FUNERAL MERCHANDISING AND SERVICES 

3 Section 1. Section 523A.I02, subsection 22, Code 2003, is 

4 amended by striking the subsection. 

5 Sec. 2. Section 523A.50l, subsection 6, Code 2003, is 

6 amended to read as follows: 

7 6. If no denial order is in effect and no proceeding is 

8 pending under section 523A.503, the application becomes 

9 effective at noon of the thirtieth day after a completed 

10 application or an amendment completing the application is 

11 filed, unless waived by the applicant. The commissioner may 

12 specify an earlier effective date. Automatic effectiveness 

13 under this subsection shall not be deemed approval of the 

14 application. If the commissioner does not grant the permit, 

15 the commissioner shall notify the person in writing of the 

16 reasons for the denial. ~he-~erm±~-~ha~l-d±~elo~e-on-±~s-£aee 

17 ~he-~erm±~-holder~~-em~leyer-er-~he-es~abl±~hmen~-en-whese 

18 behel£-~he-a~~l±ean~-w±ll-be-ma~±n9-er-a~~em~~±n9-~e-ma~e 

19 seles7-~he-~erm±~-nttmber7-and-~he-ex~±re~±en-de~e~ 

20 Sec. 3. Section 523A.502, subsection 7, Code 2003, is 

21 amended to read as follows: 

22 7. A sales permit is not assignable or transferable. A 

23 ~erm±~-holder An establishment selling all or part of a its 

24 business to a purchaser shall cancel the establishment's sales 

25 permit end-~he. The purchaser shall apply for a new sales 

26 permit in the purchaser's name within thirty days of the sale. 

27 Sec. 4. NEW SECTION. 523A.704 CIVIL PENALTY. 

28 In addition to criminal penalties, a person who violates a 

29 provision of this chapter, including a rule adopted by the 

30 commissioner pursuant to this chapter or an order issued by 

31 the commissioner pursuant to this chapter, is subject to a 

32 civil penalty. The commissioner may impose, assess, and 

33 collect a civil penalty which shall not exceed ten thousand 

34 dollars. In computing the amount of the civil penalty, each 

35 day of a continuing violation constitutes a separate offense. 
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1 Any civil penalties collected shall be deposited in the 

2 general fund of the state. 

3 DIVISION II 

4 BUSINESS PROMOTIONS AND CONTRACTS 

5 Sec. 5. Section 22.7, subsection 42, Code Supplement 2003, 

6 is amended to read as follows: 

7 42. Information obtained by the commissioner of insurance 

8 in the course of an investigation as provided in section 

9 502.603,-5z3B78, or 523C.23. 

10 Sec. 6. Section 523B.l, subsection 1, Code 2003, is 

11 amended by striking the subsection. 

12 Sec. 7. Section 523B.1, subsection 3, paragraph a, 

13 unnumbered paragraph 1, Code 2003, is amended to read as 

14 follows: 

15 IIBusiness opportunityll means an opportunity to start a 

16 business according to the terms of a contract o~-a~~eemen~, 

17 between a seller and purchaser,-exp~e~~-o~-imp~ied,-ora~~y-o~ 

18 in-w~i~in~,-a~ in which the purchaser provides an initial 

19 investment exceeding five hundred dollars7-whe~eL the pa~~ieg 

20 a~~ee seller represents that the seller or a person 

21 recommended by the seller is to provide to the purchaser any 

22 products, equipment, supplies, materials, or services for the 

23 purpose of enabling the purchaser to start a the business'L 

24 and the seller represents, directly or indirectly, orally or 

25 in writing, any of the following: 

26 Sec. 8. Section 523B.l, subsection 3, paragraph b, 

27 subparagraph (5), Code 2003, is amended to read as follows: 

28 (5) The renewal or extension of a business opportunity 

29 eon~~aee-o~-a9~eeffiene entered into under this chapter or prior 

30 to July 1, 1981. 

31 Sec. 9. Section 523B.l, Code 2003, is amended by adding 

32 the following new subsection: 

33 NEW SUBSECTION. 3A. IIContract ll means any agreement 

34 between parties which is express or implied, and which is made 

35 orally or in writing. 

-2-
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1 Sec. 10. Section 523B.1, subsection 4, unnumbered 

2 paragraph 1, Code 2003, is amended to read as follows: 

3 IIFranchise ll means a contract or-agreemel'lt between a seller 

4 and a purchaser,-ex~ress-or-im~iied,-oraiiy-or-in-writing, 

5 where the parties agree to both all of the following: 

6 Sec. 11. Section 523B.l, subsections 9, 10, and 12, Code 

7 2003, are amended to read as follows: 

8 9. "Person" means al'\-il'ldi~idttal:,-eorpot'atiol'l,-tt'tt!tt, 

9 partnershi~,-il"leorporated-or-ttl'lil'leorporated-assoeiatioI'l,-ot' 

10 al"ly-other-l:egal:-entity,-pt'o~ided,-howe~er,-persol'l the same as 

11 defined in section 4.1, except that it does not include a 

12 government or governmental subdivision or agency. 

13 10. "Purchaser" means a person who enters into a contract 

14 ot'-agreemel"lt for the acquisition of a business opportunity or 

15 a person to whom an offer to sell a business opportunity is 

16 directed. 

17 12. IISale" or "sell" includes every contract or-a9reemel'l~ 

18 o£ for sale, contract to sell, or disposition of, a business 

19 opportunity or interest in a business opportunity for value. 

20 Sec. 12. Section 523B.2, subsections 1 through 7, Code 

21 2003, are amended by striking the subsections. 

22 Sec. 13. Section 523B.2, subsection 8, paragraphs a and b, 

23 Code 2003, are amended to read as follows: 

24 1. DISCLOSURE DOCUMENT REQUIRED. A person required to 

25 file an irrevocable consent to service of process with the 

26 secretary of state as a seller as provided in section 523B.2A 

27 shall not act as seller in the state 

28 a~--~t-±s-ttl"ll:awfttl:-~o-o££er-or-sel:l:-a-btts±l"less-oppertttni~y 

29 re~ttiree-~o-be-reg±stered-pttrsttan~-~o-~h±s-ehapter unless the 

30 person provides a written disclosure document as-£iiee-ttl"loer 

31 sttbseet±ol"l-z-is-del:i~ered to each purchaser. The person shall 

32 deliver the written disclosure document to the purchaser at 

33 least ten business days prior to the earlier of the 

34 purchaser's execution by-a-pttrehaser of a contract or 

35 agreemen~ imposing a binding legal obligation on the purchaser 
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1 or the payment by a purchaser of any consideration in 

2 connection with the offer or sale of the business opportunity. 

3 ~. 2. DISCLOSURE DOCUMENT COVER SHEET. The disclosure 

4 document shall have a cover sheet which ie-efttitleo, shall 

5 consist of a title printed in bold and a statement. The title 

6 and statement shall be in at least ten point ~olo type, 

7 uB~SebeSBRE-REeB~REB-B¥-~eWA-bAW.u and shall appear as 

8 follows: 

9 DISCLOSURE REQUIRED BY IOWA LAW 

10 Bftoe~-the-title-8hall-a~~ear-the-£ellowiftg-et8temeftt-ift-8t 

11 le88t-teft-~eiftt-ty~e~--U~he The registration of this business 

12 opportunity does not constitute approval, recommendation, or 

13 endorsement by the state of Iowa. The information contained 

14 in this disclosure document has not been verified by this 

15 state. If you have any questions or concerns about this 

16 investment, seek professional advice before you sign a 

17 contract or make any payment. You are to be provided ten (10) 

18 business days to review this document before signing a 

19 contract er-agreemeftt or making any payment to the seller. or 

20 the seller's re~re8efttative.u representative. 

21 The seller's name and principal business address, along 

22 with the date of the disclosure document, shall also be 

23 provided on the cover sheet. No other information shall 

24 appear on the cover sheet. 

25 3. DISCLOSURE DOCUMENT CONTENTS. A disclosure document 

26 shall be in one of the following forms: 

27 a. A uniform franchise offering circular prepared in 

28 accordance with the guidelines adopted by the North American 

29 securities administrators association, inc., as amended 

30 through the effective date of this Act. 

31 b. A disclosure document prepared pursuant to the federal 

32 trade commission rule relating to disclosure requirements and 

33 prohibitions concerning franchising and business opportunity 

34 ventures in accordance with 16 C.F.R. § 436. 

35 c. A form that includes all of the following: 
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1 Sec. 14. Section 523B.2, subsection 8, paragraph c, 

2 unnumbered paragraph 1, Code 2003, is amended by striking the 

3 unnumbered paragraph. 

4 Sec. 15. Section 523B.2, subsection 8, paragraph c, 

5 subparagraph (13), Code 2003, is amended by striking the 

6 subparagraph. 

7 Sec. 16. Section 523B.2, subsection 8, paragraph c, 

8 subparagraphs (17), (18), (19), and (20), Code 2003, are 

9 amended to read as follows: 

10 (17) A statement describing any contractual restrictions, 

11 prohibitions, or limitations on the purchaser's conduct. 

12 Attach a copy of all bHB±neBa-oppo~~Hn±~±eB-6nd-o~he~ 

13 contracts o~-69~eemen~a proposed for use or in use in this 

14 state including, without limitation, all lease agreements, 

15 option agreements, and purchase agreements. 

16 (18) The rights and obligations of the seller and the 

17 purchaser regarding termination of the business opportunity 

18 contract o~-69~eemen~. 

19 (19) A statement accurately describing the grounds upon 

20 which the purchaser may initiate legal action to terminate the 

21 business opportunity contract o~-69~eemen~. 

22 (20) A copy of the most recent audited financial statement 

23 of the seller, prepared within thirteen months of the first 

24 offer in this state, together with a statement of any material 

25 changes in the financial condition of the seller from that 

26 date. Phe-6dm±ft±B~~6~o~-may-6ffow-~he-Bef~e~-~o-BHbm±~-a 

27 ~±m±~ed-~e~±ew-±ft-o~de~-~o-a6~±afy-~he-re~H±~emeft~a-Of 

28 aHbp6~a9~6ph-tf3t. 

29 Sec. 17. Section 523B.2, subsection 8, paragraph c, 

30 subparagraph (25), Code 2003, is amended by striking the 

31 subparagraph. 

32 Sec. 18. Section 523B.2, subsection 9, paragraphs a and b, 

33 Code 2003, are amended to read as follows: 

34 a. !~-±~-Hft~aWfHf-~o A person shall not offer or sell a 

35 business opportunity re~tt±red-~o-be-~e9±a~e~ed unless ~he a 
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1 business opportunity contract or-agreemeft~ is in writing and a 

2 copy of the contract er-agreemeft~ is g±~eft provided to the 

3 purchaser at the time the purchaser s±gftS executes the 

4 contract er-agreemeft~. 

5 b~--~he-eoft~rae~-or-agreemeft~-±s-sttb;ee~-~e-~h±s-eha~~er 

6 afto-see~±oft-7i4~i6. 
7 Sec. 19. Section 523B.2, subsection 9, paragraph c, 

8 unnumbered paragraph 1, Code 2003, is amended to read as 

9 follows: 

10 eOft~rae~s-er-agreemeft~s A business opportunity contract 

11 shall set forth in at least ten point type or equivalent size, 

12 if handwritten, all of the following: 

13 Sec. 20. Section 523B.2, subsection 10, Code 2003, is 

14 amended by striking the subsection. 

15 Sec. 21. NEW SECTION. 523B.2A SERVICE OF PROCESS --

16 IRREVOCABLE CONSENT. 

17 A seller shall file an irrevocable consent with the 

18 secretary of state. The seller shall file the irrevocable 

19 consent prior to executing a business opportunity contract or 

20 engaging in the sale of a business opportunity in this state. 

21 The irrevocable consent shall appoint the secretary of state 

22 to be the seller's attorney to receive service of any lawful 

23 process in a noncriminal suit, action, or proceeding against 

24 the seller or the seller's successor, executor, or 

25 administrator which arises under this chapter after the 

26 irrevocable consent has been filed. The irrevocable consent 

27 shall have the same force and validity as if the seller were 

28 served service of process personally. 

29 Sec. 22. Section 523B.3, Code 2003, is amended to read as 

30 follows: 

31 523B.3 EXEMPTIONS FROM REGTS~RA~TeN-ANB-BTSebeSBRE 

32 REQUIREMENTS -- BURDEN OF PROOF. 

33 1. E*EMP~TeNS. The following business opportunities are 

34 exempt from the requirements of section 523B.2: 

35 a. The offer or sale of a business opportunity if the 

-6-
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1 purchaser is a bank, savings and loan association, trust 

2 company, insurance company, credit union, or investment 

3 company as defined by the federal Investment Company Act of 

4 1940, a pension or profit-sharing trust, or other financial 

5 institution or institutional buyer, or a broker-dealer 

6 registered pursuant to chapter 502, whether the purchaser is 

7 acting for itself or in a fiduciary capacity. 

8 b. ~fie An offer or sale of a business opportunity which is 

9 oe£±fteo-es a franchise Hftde~-see~±eft-5~3B~~7-sHbsee~±eft-4, 

10 provided that the seller delivers to each purchaser at the 

11 earlier of the first personal meeting between the seller and 

12 the purchaser, or ten business days prior to the earlier of 

13 the execution by a purchaser of a contract e~-eg~eemeft~ 

14 imposing a binding legal obligation on the purchaser or the 

15 payment by a purchaser of any consideration in connection with 

16 the offer or sale of the business opportunity, one of the 

17 following disclosure documents: 

18 (1) A uniform franchise-offering circular prepared in 

19 accordance with the guidelines adopted by the North American 

20 securities administrators association, inc., as amended 

21 through September 21, 1983. 

22 (2) A disclosure document prepared pursuant to the federal 

23 trade commission rule entitled "Disclosure requirements and 

24 prohibitions concerning franchising and business opportunity 

25 ventures", 16 C.F.R. § 436 (1979). 

26 For the purposes of this paragraph "b", a personal meeting 

27 means a face-to-face meeting between the purchaser and the 

28 seller or their representatives, which is held for the purpose 

29 of discussing the offer or sale of a business opportunity. 

30 ~he-edm±ft±s~~e~o~-mey-bY-~Hie-edo~~-eny-emendmen~-~o-~he 

31 Hn±fo~m-f~eneh±se-offe~±n9-e±~eHia~-~he~-hes-been-aoo~~ed-by 

32 ~he-No~~h-Ame~±ean-seeH~±~±es-edm±n±st~a~o~s-assoe±a~±onT 

33 ±ne~T-o~-any-emendmen~-~o-~he-d±seiostl~e-doeHmen~-~~epe~ed 

34 ptl~stlan~-~o-~he-fede~a~-~~aoe-eomm±ss±oft-~tlle-eft~±~led 

35 uB±selostl~e-~e~H±~emeft~s-eftd-p~oh±b±~±ofts-eonee~ft±n9 
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1 £rafteh~~~n~-and-btts~ness-e~~or~tln~~y-~en~tlresll7-~6-e.F.R.-§ 

2 436-ti9T9t7-~ha~-has-been-ade~~ed-by-~he-£ederai-~rade 

3 eemm~ss~en. 

4 c. The offer or sale of a business opportunity for which 

5 the cash payment made by a purchaser does not exceed five 

6 hundred dollars and the payment is made for the not-fer-profit 

7 sale of sales demonstration equipment, material, or samples, 

8 or the payment is made for product inventory sold to the 

9 purchaser at a bona fide wholesale price. 

10 d.--~fie-e££er-or-sa~e-e£-a-btls~ness-epper~ttn~~y-wh~eh-~he 

11 adm~n~s~re~er-exemp~s-by-erder-or-e-eias~-e£-btls~ness 

12 epper~ttn~~~es-wh~eh-~fie-edm~n~s~re~or-exemp~s-by-rtl~e-ttpoft-~he 

13 £~ftd~n~-~he~-~he-exem~~~eft-wetl~d-ne~-be-eon~rary-~e-~tlb~~e 

14 ~n~eres~-eftd-~ha~-re~~s~rae~en-wettid-nee-be-neeessary-or 

15 eppropr~a~e-£or-ehe-proeee~~en-o£-pttrehasers. 

16 z.--BEN~Ab-eR-REVeeA~~eN-eF-E*EMP~feNS. 

17 e.--~f-~he-ptlbi~e-~neerese-e£-~he-pro~ee~~en-o£-ptlrehasers 

18 so-reqtl~res7-ehe-adm~ft~sera~er-may-by-order-deny-or-re~o~e-en 

19 exempeion-speei£ied-ift-ehis-seeeioft-wieh-respeee-~o-e 

20 pare~etl~ar-o££eriftg-of-one-er-more-btls~ness-opper~tlni~ies.--Aft 

21 erder-sha~~-noe-be-en~ered-w~ehotle-appropria~e-pr~er-no~~ee-~o 

22 aii-ifteeres~ed-pareies7-epperetln~ey-£or-hear~ng7-eftd-wrieeeft 

23 £ind±ftgs-o£-£eee-eftd-eoneitls~ons-of-iew. 

24 b.--~£-~he-ptlbiie-~neerese-or-~he-proeeeeion-o£-ptlrehesers 

25 so-reqttires7-ehe-edmin~sere~or-may-by-erder-stlmmeriiy-deny-or 

26 re~oke-eny-o£-ehe-spee~£ied-exempeiofts-pending-£±ne~ 

27 deeerminee~on-e£-eny-proeeedings-tlnder-eh~s-seeeion.--6~oft 

28 eftery-o£-ehe-order7-ehe-edm~n~s~reeer-she~~-promp~~y-noei£y 

29 eii-ineeres~ed-pereies-ehae-ie-has-been-eneered-end-o£-ehe 

30 reesons-for-eneering-ehe-order-end-ehae-w±~hin-£~£eeen-days-of 

31 ~he-reee±p~-o£-e-wr±~een-reqtlese-ehe-maeeer-wi~~-be-see-down 

32 £or-hear±ng.--~£-a-hearing-±~-noe-reqtleseed-ehe-order-shaii 

33 reme±n-±ft-e££eee-tlne±i-~e-~s-medi£ied-or-~eee~ed-by-~he 

34 adminisere~or.--f£-a-hearin~-is-reqtleseed-or-ordered7-ehe 

35 adminisere~or-sha~i-noe-ffied±£y-or-~aeaee-ehe-order-or-ex~end 
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1 ~~-tlft~~l-£~ft8l-oe~erm~ft8~~Oft. 

2 e.--Aft-eroer-tlftoer-~h~e-~ee~~oft-shel~-fto~-o~ere~e 

3 re~reae~~vely. 

4 a.--A-~erSeft-OOeS-fto~-v~ol8~e-~ee~~oft-5%3B.%-by-re8S0ft-0£ 

5 8n-o££er-or-sale-e££ee~eo-8£~er-~he-eft~ry-o£-an-oroer-tlftoer 

6 par8gr8~h-llbll-~£-~he-pereoft-~tls~a~fts-ehe-btlroen-o£-~roo£-eha~ 

7 ehe-person-d±o-fto~-~now,-end-~n-ehe-e~ere±se-o£-re8sonable 

8 eare-eotllo-ne~-h8Ve-~ftOwn,-o£-~he-order. 

9 3.--B8RBBN-9P-PR99P. 2. In an administrative, civil, or 

10 criminal proceeding related to this chapter, the burden of 

11 proving an exemption, an exception from a definition, or an 

12 exclusion from this chapter, is upon the person claiming it. 

13 Sec. 23. Section 523B.7, subsection 1, paragraph a, Code 

14 2003, is amended to read as follows: 

15 8. A person who violates the requirements for disclosure 

16 or for the contents of a business opportunity contract 

17 pursuant to section 523B.2,-stlbseeeioft-l,-8,-er-9, is liable 

18 to the purchaser in an action for recision of the egreemeft~ 

19 contract, or for recovery of all money or other valuable 

20 consideration paid for the business opportunity, and for 

21 actual damages together with interest as determined pursuant 

22 to section 668.13 from the date of sale, reasonable attorney's 

23 fees, and court costs. 

24 Sec. 24. Section 523B.7, subsection 1, paragraphs band c, 

25 Code 2003, are amended by striking the paragraphs. 

26 Sec. 25. Section 523B.7, subsection 4, Code 2003, is 

27 amended to read as follows: 

28 4. ~he-r±ghes-and In addition to any remedies eva±iabie 

29 PtlrStlane-eo-ehie-eha~eer-8re-in-ada~eioft-eO-8ny-oeher-r±ghes 

30 or-remea±ee-ehae-m8y-e~±se-8e provided by law or-±ft-eqtl±ey~ 

31 person injured by a violation of this chapter may bring a 

32 civil action and recover damages or obtain other appropriate 

33 relief including injunctive or other eguitable relief. If the 

34 person is the prevailing party, the person shall be awarded 

35 court costs, reasonable attorney fees, and expert fees which 
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1 shall be taxed as part of the costs of the action. 

2 Sec. 26. Section 523B.ll, Code 2003, is amended to read as 

3 follows: 

4 523B.ll PENALTIES. 

5 1. a. A seller who willfully violates the requirements 

6 for disclosure or for the contents of a business opportunity 

7 contract pursuant to section 523B.2, sttbsee~~Oft-%T-8T-O~-9T-O~ 

8 who provides misleading advertising as provided in section 

9 523B.12, Sttbsee~~Oft-%T who willfully violates a rule under 

10 this chapter, or who willfully violates an order of which the 

11 person has notice, o~-who-v~o~~~es-see~~oft-5%3B~%%T-Sttbsee~~oft 

12 ~T-kftow~ftg-~h~~-~he-s~~~emeft~-m~de-w~s-£~~se-o~-m±s~eed~ng-±ft 

13 afty-me~e~±~~-~es~ee~T upon conviction, is guilty of a class 

14 "0" felony. Otherwise, a person who violates a rule adopted 

15 or order issued under this chapter is, upon conviction, guilty 

16 of an aggravated misdemeanor. Each of the acts specified 

17 constitutes a separate offense and a prosecution or conviction 

18 for anyone of such offenses does not bar prosecution or 

19 conviction for any other offense. 

20 2. A business opportunity contract is subject to section 

21 714.16. 

22 3. A seller who willfully uses any device or scheme to 

23 defraud a person in connection with ~he an advertisement, 

24 offer to sell or lease, sale, or lease of a business 

25 opportunity, or who willfully violates any other provision of 

26 this chapter, except as provided in stlbsee~±ofts-~-~ftd-3T 

27 subsection 1, is, upon conviction, guilty of a fraudulent 

28 practice as provided in chapter 714. 

29 3~--A-se~~e~-who-v~o~~~es-~-~tt~e-o~-o~ee~-~eo~~ee-o~-~settee 

30 tlftoe~-~h~s-ehep~e~-±S7-tl~Oft-eoftv±e~~OftT-gtl~~~Y-Of-~ft 

31 agg~ava~eo-m±SOeffieaftO~. 

32 4~--~he-aom~ft±s~~a~o~-ffiay-~e£e~-~v~±~~b~e-ev~deftee 

33 eoftee~ft±ftg-e-~oss±b~e-v±o~a~±oft-o£-~h±s-eha~~e~-o~-o£-~-~tt~e 

34 o~-o~de~-±sstleo-tlftoe~-~h±s-eh~p~e~-~o-~he-a~~o~ftey-gefte~a~. 

35 ~he-a~~O~fteY-gefte~a~7-w±~h-o~-w~~hotl~-stleh-a-~e£e~~a~T-mey 
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1 ±ftetit~te-a~~~o~~iate-e~imiftai-~~oeeed±ftge-o~-may-di~eet-tbe 

2 eaee-to-tbe-a~~~o~~±ate-eo~ftty-atto~ftey-to-iftetit~te 

3 a~~~o~~±ate-e~±miftai-~~oeeediftge. 

4 Sec. 27. Section 523B.12, subsections 1, 2, and 3, Code 

5 2003, are amended to read as follows: 

6 1. MISLEADING P~b~NSS STATEMENTS. ~t-is-~ftiaw£~i-to A 

7 person shall not make or cause to be made, a misleading 

8 statement in a disclosure document £iied-w±tb-t~e 

9 admiftiet~ato~ required pursuant to section 523B.2 or in a 

10 proceeding under this chapter,-a-etatemeftt-wbieb-ie,-st. The 

11 statement shall be deemed to be misleading if any of the 

12 following apply: 

13 a. At the time and in the light of the circumstances under 

14 which it is made, the statement is false or misleading in a 

15 material respect o~,-ift-eoftfteetioft-witb-e~eb-a-etatemeftt7-to 

16 omit-to-etate. 

17 b. An omission of a material fact is necessary in order to 

18 make the statement made, in the light of the circumstances 

19 under which it is made, not misleading. 

20 ~.--BNhAWPBh-REPRESEN~A~~eNS.--~be-£aet-tbat-aft-a~pi±eatioft 

21 £or-reg±etrat±oft-bae-beeft-£iied-o~-tbe-£aet-tbat-a-b~eifteee 

22 o~port~ftity-±e-e££eeti~eiy-~eg±ete~ed-doee-ftot-eoftet±e~te-a 

23 £iftdift9-by-the-adm±ftiet~ato~-tbat-a-doe~meftt-£±ied-~ftde~-th±e 

24 ehapter-±e-tr~e7-eompiete,-aftd-ftot-m±eieadift9.--~be-£aet-that 

25 aft-appi±eat±oft-£O~-~e9±etrat±oft-hae-beeft-£±ied,-that-a 

26 b~eifteee-o~~o~t~ft±ty-±e-e££eeti~eiy-~e9±ete~ed,-o~-tbat-aft 

27 e~empt±oft-o~-e~eeptioft-±e-aya±iabie-£or-a-b~e±fteee-o~po~t~ft±ty 

28 doee-ftot-meaft-tbat-the-adm±ft±etrato~-bae-~aeeed-±ft-afty-way 

29 ~~oft-tbe-me~ite-o~-q~ai±£ieatiofte-O£7-or-reeommeftded-er-9±Yeft 

30 a~p~oyai-to,-a-pereoft-or-b~e±fteee-o~port~ft±ty.--~t-±e-~ftiaw£tli 

31 to-ma~e,-or-ea~ee-to-be-made,-to-a-p~rebaeer7-afty 

32 repreeefttatioft-ifteofteieteftt-witb-tbie-e~beeet±oft. 

33 3. 2. ADVERTISING. ~t-ie-tlftiaw£tli-£or-a A seller shall 

34 not, in connection with the offer or sale of a business 

35 opportunity in this state, to publish, circulate, or use 
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1 advertising which contains an untrue statement of a material 

2 fact or omits to state a material fact necessary in order to 

3 make the statements made, in the light of the circumstances 

4 under which they are made, not misleading. 

5 Sec. 28. Section 523B.12, subsection 4, unnumbered 

6 paragraph 1, Code 2003, is amended to read as follows: 

7 %~-±S-tlft~8w£tti-£o~-8-ett~±fte~~-o~~or~tlft±~y ~ seller ~o of a 

8 business opportunity shall not do any of the following: 

9 Sec. 29. Section 523B.12, subsection 4, paragraphs d, f, 

10 h, and j, Code 2003, are amended to read as follows: 

11 d. Misrepresent the training and management assistance 

12 available to the btl8±fte88-0~~O~~tlft±~y purchaser. 

13 f. Misrepresent, by failure to disclose or otherwise, the 

14 termination, transfer, or renewal provision of a business 

15 opportunity ~g~eemeft~ contract. 

16 h. Assign a so-called exclusive territory encompassing the 

17 same area to more than one ett8±ne88-0~pOr~tln±~y purchaser. 

18 j. Provide merchandise, machines, or displays of a brand 

19 or kind substantially different from or inferior to those 

20 promised by the btt8±fte88-0~~O~~tlft±~y seller. 

21 Sec. 30. Section 523B.13, subsections 5 and 6, Code 2003, 

22 are amended by striking the subsections. 

23 Sec. 31. DIRECTIONS TO CODE EDITOR. The Code editor is 

24 directed to renumber Code chapter 523B, transferring the 

25 chapter from title XIII, subtitle 1, insurance and related 

26 regulation, to title XIII, subtitle 5, regulation of 

27 commercial enterprises. 

28 Sec. 32. Sections 523B.5, 523B.8, and 523B.IO, Code 2003, 

29 are repealed. 

30 DIVISION III 

31 CONGREGATE CARE OR SENIOR ADULT CONGREGATE LIVING SERVICES 

32 Sec. 33. Section 523D.2, Code 2003, is amended to read as 

33 follows: 

34 523D.2 PfbfN6-Wf~H-BfVfSfeN-eF-fNS6RANeE APPLICATION OF 

35 CHAPTER. 

-12-
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1 A-perso~-8h~11-~o~,-es This chapter applies to a provider, 

2 e~~er-~~~o who executes a contract to provide continuing care 

3 or senior adult congregate living services in a facility, or 

4 extend the term of an existing contract to provide continuing 

5 care or senior adult congregate living services in a facility, 

6 if the contract requires or permits the payment of an entrance 

7 fee to ~fty ~ person, and ~he any of the following apply: 

8 1. The facility is or will be located in this state,-or 

9 ~he. 

10 2. The provider or a person acting on the provider's 

11 behalf solicits the contract within this state for a facility 

12 located in this state and the person to be provided with 

13 continuing care or senior adult congregate living services 

14 under the contract resides within this state at the time of 

15 the solicitation,-~ftle88-~he-persoft-fie8-£~lee-w~~h-~he 

16 e~~±8±Oft-O£-~ft8~r~ftee-o£-~he-eep~r~meft~-o£-eommeree,-e-e~rreftt 

17 e~selo8~re-s~~~emeft~-wh±eh-mee~s-~he-req~±reme~~8-o£-See~±oft 

18 5z3B.3. ~he-d±8elos~re-8~~~eme~~-8hell-be-~eeomp~ft~ed-by-e 

19 ofte-h~fteree-eollar-£±l±ft9-£ee-a8-e-eofte~~±oft-o£-£±l±ft~-~ftd 

20 eompl~~ftee-w~~h-~h±8-8ee~±oft. 

21 Sec. 34. NEW SECTION. 523D.2A ANNUAL CERTIFICATION. 

22 On or before March 1 of each year, a provider shall file a 

23 certification with the commissioner in a manner and according 

24 to requirements established by the commissioner. The 

25 certification shall be accompanied by a one hundred dollar 

26 administrative fee. The certification shall attest that 

27 according to the best knowledge and belief of the attesting 

28 party, the facility administered by the provider is in 

29 compliance with the provisions of this chapter, including 

30 rules adopted by the commissioner or orders issued by the 

31 commissioner as authorized under this chapter. The attesting 

32 person may be any of the following: 

33 1. A person serving as the president or chief executive 

34 officer of a corporation. 

35 2. A person acting as the general partner of a limited 
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1 partnership. 

2 3. A person acting as the general partner of a limited 

3 liability partnership. 

4 4. A person acting in a fiduciary capacity or as a trustee 

5 on behalf of a provider. 

6 5. A person who is a manager of a limited liability 

7 company. 

8 Sec. 35. Section 523D.3, subsection 1, Code 2003, is 

9 amended by adding the following new paragraph: 

10 NEW PARAGRAPH. n. A description of transactions in which 

11 the provider obtains real or personal property or construction 

12 services from any of the following: 

13 (1) The developer of the facility, or a person who is 

14 under the control of the developer. 

15 (2) If the provider is a business entity, any person 

16 holding an executive position in the business entity, 

17 including but not limited to a member of a board of directors 

18 or an officer of a corporation, a manager of a limited 

19 liability company, a general partner of a limited partnership, 

20 or a trustee of a trust. 

21 (3) If the provider is a business entity, any person who 

22 holds a ten percent or greater equity or beneficial interest 

23 in the business entity. 

24 (4) Any person who directly or indirectly by acting 

25 through one or more intermediaries controls management 

26 decisions of the facility. 

27 A transaction shall include each purchase or lease of real 

28 property or personal property by the provider, and any 

29 construction services provided to the provider. The 

30 description shall include transactions which have occurred or 

31 which are planned to occur. The description shall also 

32 include whether the terms of the transaction were or will be 

33 on terms which are at least as favorable to the provider as 

34 those terms which would be generally available from an 

35 unaffiliated third party. 

-14-
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1 Sec. 36. Section 5230.3, subsections 2 through 4, Code 

2 2003, are amended to read as follows: 

3 2. The provider shall £i~e-wi~h-~he-i~~Hraftee-aivi~ioft7 

4 a~ftHa~~y-wi~hift-£ive-moft~h~-£o~~owiftg-~he-efta-o£-~he 

5 proviaer~~-£i~ea~-year7 prepare an annual disclosure statement 

6 which shall contain the information required by this chapter 

7 for the initial disclosure statement. The annual disclosure 

8 statement shall also be accompanied by a narrative describing: 

9 a. Any material differences between the pro forma cash 

10 flow projection £i~ea prepared pursuant to this chapter as 

11 part of the most recent annual disclosure statement and the 

12 actual results of operations during the fiscal year, if the 

13 material differences substantially affect the financial safety 

14 or soundness of the community. 

15 b. A revised pro forma cash flow projection for the next 

16 fiscal year. 

17 2A. The provider shall prepare the annual disclosure 

18 statement not later than five months following the end of the 

19 provider's fiscal year. The provider shall retain a record of 

20 each annual disclosure statement prepared under this section 

21 for at least five years. 

22 3. ~ft-~he-eveft~ If an amendment is £i~ea-wi~h-~he-aivi~ioft 

23 O£-~ft~Hraftee prepared pursuant to subsection 4, the provider 

24 shall deliver a copy of the amendment or the amended 

25 disclosure statement to a prospective resident and to a 

26 prospective resident's personal representative if one is 

27 appointed prior to the provider's acceptance of part or all of 

28 the entrance fee or the execution of the continuing care or 

29 senior congregate living services contract by the prospective 

30 resident. 

31 4. ~ft-addi~ioft-~o-£i~iftg-~ne-aftftHa~-ai~e~o~Hre-~~a~emeft~7 

32 ~he The provider may amend its eHrreft~~y-£i!ed current annual 

33 disclosure statement at any other time if, in the opinion of 

34 the provider, an amendment is necessary to prevent the 

35 disclosure statement and annual disclosure statement from 

-15-



S.F. H.F. 

1 containing any material misstatement of fact or omission to 

2 state a material fact required to be included in the 

3 statement. The amendment or amended disclosure statement 

4 shall be £~%eo-with-the-oivi~ien-e£-ins~~anee-be£e~e-ehe 

-5 statement-is-oe%ive~eo kept with the records of the provider's 

6 annual disclosure statements. The provider shall deliver a 

7 coPY of the amendment to a resident or prospective resident 

8 and a personal representative of a resident or prospective 

9 resident ano-is-s~b;eet-to-a%%-the-~eq~i~ements,-ine%tloing 

10 those-a~-to-eontent-ano-de%±ve~y,-o£-thi~-ehapte~ in the same 

11 manner as the annual disclosure statement. 

12 Sec. 37. Section 523D.4, subsection 2, Code 2003, is 

13 amended to read as follows: 

14 2. A provider shall not £±%e-w±th-the-oiv±~ion-e£ 

15 in~ttranee-o~-ma~e, publish, disseminate, circulate, or deliver 

16 to any person or place before the public, or cause, directly 

17 or indirectly, to be made, published, disseminated, 

18 circulated, or delivered to any person or placed before the 

19 public, a financial statement which does not meet generally 

20 accepted accounting principles. 

21 Sec. 38. Section 523D.5, subsection 1, unnumbered 

22 paragraph 1, Code 2003, is amended to read as follows: 

23 A provider shall not enter into a contract to provide 

24 continuing care or senior adult congregate living services 

25 that applies to a living unit that is part of a new facility 

26 or proposed expansion that is or will be located in this state 

27 unless the pe~son-has-stlbmitteo-an-app%ieat±on-on-a-£o~m-a~ 

28 ~eqtl±~ed-by-the-o±v±s±on-of-ins~~anee-aeeompanied-by-a-£ee-o£ 

29 two-httndreo-f±£ty-do%%a~s.--~he-app%±eation-at-a-m±n±mttm-mttst 

30 ine%~oe provider has prepared or acquired all of the following 

31 information: 

32 Sec. 39. Section 523D.5, subsection 1, paragraphs d 

33 through f, Code 2003, are amended to read as follows: 

34 d. A statement of financial feasibility for the new 

35 facility or proposed expansion ±n-a-form-sat±sfaetory-to-the 
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1 eemm±sS±efter7 which includes a statement of future funding 

2 sources and shall identify the qualifications of the person or 

3 persons preparing the study. 

4 e. A statement of the market feasibility for the new 

5 facility or proposed expansion ±ft-8-£erm-88~±8£8e~ery-~o-~he 

6 eomm±88±Ofter7 which identifies the qualifications of the 

7 person or persons preparing the study. 

8 f. If the new facility or proposed expansion offers a 

9 promise to provide nursing or health care services to 

10 residents in the future pursuant to contracts effective for 

11 the life of the resident or a period in excess of one year in 

12 consideration for an entrance fee, an actuarial forecast ±n-8 

13 £orm-8e~±8£8e~ery-~e-~he-eemm±88±Ofter7 which identifies the 

14 qualifications of the actuary or actuaries preparing the 

15 forecast. 

16 Sec. 40. Section 523D.5, subsection 2, paragraphs a and b, 

17 Code 2003, are amended to read as follows: 

18 a. Ex±s~±n9-£8e±i±~±es.--~£-8-£±i±n9-±8-m8de-tlnder-~h±s 

19 see~±en-£or For an expansion of an existing facility, the 

20 determination of feasibility shall be based on consolidated 

21 information for the existing facility and the proposed 

22 expansion. 

23 b. New-£ae±i±~±e8'--~£-8-£±i±n9-±s-m8de-tlnder-~h±8-8ee~±on 

24 for For a new facility, not part of an existing facility that 

25 will be constructed in more than one stage or phase, the 

26 initial stage or phase must evidence feasibility independent 

27 of any subsequent stage or phase and contain all of the 

28 facilities or components necessary to provide residents with 

29 all of the services and amenities promised by the provider. 

30 Sec. 41. Section 523D.5, subsection 3, unnumbered 

31 paragraph 1, Code 2003, is amended to read as follows: 

32 New construction shall not begin until ~he-f±i±n9-re~tl±red 

33 by-~h±s-8ee~±on-h88-been-m8de-8nd at least fifty percent of 

34 the proposed number of independent living units in the initial 

35 stage or phase have been reserved pursuant to executed 
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1 contracts and at least ten percent of the entrance fees 

2 required by those contracts are held in escrow pursuant to 

3 this chapter. However, the requirements of this subsection 

4 may be waived by the commissioner by rule or order upon a 

5 showing of good cause. 

6 Sec. 42. Section 5230.5, subsection 3, paragraph a, Code 

7 2003, is amended to read as follows: 

8 a. Secured financing adequate in an amount and term to 

9 complete the project deser~bed-~~-~be-f~~~~9-reqtt~red-by-~b~s 

10 see~±o~. 

11 Sec. 43. Section 5230.5, subsection 4, Code 2003, is 

12 amended to read as follows: 

13 4. ESCROW REQUIREMENTS. Unless ~roof-bes-bee~-sttbm±~~ed 

14 ~o-~be-eemm~ss~o~er-~be~ conditions for the release of 

15 escrowed funds set forth in this section have already been 

16 met, the provider shall establish an interest-bearing escrow 

17 account at a state or federally regulated financial 

18 institution located within this state to receive any deposits 

19 or entrance fees or portions of deposits or fees for a living 

20 unit which has not been previously occupied by a resident for 

21 which an entry fee arrangement is used. The escrow account 

22 agreement shall be entered into between the financial 

23 institution and the provider with the financial institution as 

24 the escrow agent and as a fiduciary for the resident or 

25 prospective resident. The agreement shall state that the 

26 purpose of the escrow account is to protect the resident or 

27 prospective resident and that the funds deposited shall be 

28 kept and maintained in an account separate and apart from the 

29 provider's business accounts. 

30 Sec. 44. Section 5230.5, subsection 5, paragraph c, 

31 unnumbered paragraph 1, Code 2003, is amended to read as 

32 follows: 

33 Except as provided by paragraphs "a" and "b", amounts held 

34 in escrow shall not be released o~~y-tt~e~-epprove~-o£-~"e 

35 eomm±ss~ofter.--Phe-eomm±~~±ofter-~ha~~-e~prove-~he-re~ease-of 
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1 ~~~d~-eft±y-~~eft-8-de~erm~~8~~eft-~ha~ unless at least one of 

2 the following conditions has been satisfied: 

3 Sec. 45. Section 523D.5, Code 2003, is amended by adding 

4 the following new subsection: 

5 NEW SUBSECTION. 6. RETENTION OF RECORDS. The provider 

6 shall maintain information required by this section for at 

7 least five years. The information shall be made available for 

8 inspection during normal business hours. 

9 Sec. 46. Section 523D.8, subsection 1, Code 2003, is 

10 amended to read as follows: 

11 1. A person who W~~±£H±±y-8~d-~ftew~~g±y violates a 

12 provision of this chapter or a rule adopted or order entered 

13 pursuant to this chapter7-H~eft-eo~~~e~±o~7-±S-9H±±~y-o£-aft 

14 aggra~a~erl-m±srleme8ftOr commits a fraudulent practice as 

15 provided in chapter 714. 

16 Sec. 47. Section 523D.lO, Code 2003, is amended to read as 

17 follows: 

18 523D.IO RULES. 

19 The division of insurance may adopt rules pursuant to 

20 chapter 17A as necessary and appropriate to implement this 

21 chapter, and may make further recommendations to the general 

22 assembly for the protection of residents and prospective 

23 residents of facilities reqH±rerl-~o-£±±e-a~-aftftHa±-rl±se±osHre 

24 s~atemeft~ under this chapter. 

25 Sec. 48. Section 523D.12, subsection 1, Code 2003, is 

26 amended by striking the subsection. 

27 Sec. 49. Section 523D.12, subsection 2, unnumbered 

28 paragraph 1, Code 2003, is amended to read as follows: 

29 The commissioner or-~he-a~~or~ey-genera± may, for the 

30 purpose of discovering or investigating violations of this 

31 chapter or rules adopted pursuant to this chapter do any or 

32 all of the following: 

33 Sec. 50. Section 523D.12, subsection 2, paragraph c, Code 

34 2003, is amended to read as follows: 

35 c. Apply to the district court for issuance of an order 
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1 requiring a person's appearance before the commissioner O~ 

2 ~tto~ney-gene~ai. The person may also be required to produce 

3 documentary evidence germane to the subject of the 

4 investigation. Failure to obey a court order under this 

5 subsection constitutes contempt of court. 

6 Sec. 51. Section 523D.14, Code 2003, is amended to read as 

7 follows: 

8 523D.14 INJUNCTIONS. 

9 The atte~ney-gene~ai commissioner may petition the district 

10 court in any county of the state for an injunction to restrain 

11 a person subject to this chapter and any agents, employees, or 

12 associates of the person from engaging in conduct or practices 

13 in violation of this chapter or rules adopted pursuant to this 

14 chapter. In a proceeding for an injunction, the atto~ney 

15 gene~a~ commissioner may apply to the court for the issuance 

16 of a subpoena to require the appearance of a defendant and the 

17 defendant's agents and any documents, books, or records 

18 germane to the hearing upon the petition for an injunction. 

19 Upon proof of any of the violations described in the petition 

20 for injunction, the court may grant the injunction. 

21 Sec. 52. Section 523D.9, Code 2003, is repealed. 

22 EXPLANATION 

23 DIVISION I -- CEMETERY AND FUNERAL MERCHANDISING AND 

24 SERVICES 

25 This division amends provisions in Code chapter 523A, the 

26 "Iowa Cemetery and Funeral Merchandise and Funeral Services 

27 Act", which regulates persons engaged in the business of 

28 selling merchandise and services related to interment, 

29 entombment, or cremation. The chapter is administered by the 

30 insurance commissioner. 

31 The division eliminates the definition of "person" which is 

32 defined for purposes of the entire Code in section 4.1. 

33 Code sections 523A.501 through 523A.503 provide permit 

34 requirements for persons regulated by the Code chapter such as 

35 establishments or persons advertising or selling cemetery or 
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1 funeral merchandise or funeral services. Specifically, the 

2 Code chapter provides for both establishment permits and sales 

3 permits. The division amends Code section 523A.50l regulating 

4 establishment permits by eliminating a requirement that an 

5 establishment permit disclose information about the permit 

6 holder's employer or business. The division also amends 

7 provisions in Code section 523A.502 regulating sales permits. 

8 A provision in the Code section requires a purchaser of an 

9 establishment to obtain a new sales permit within 30 days from 

10 a sale. The division provides that the provisions address the 

11 establishment's sales permit. 

12 The division also establishes a civil penalty for 

13 violations of the Code chapter. Code sections 523A.701 

14 through 523A.703 prohibit making false or misleading 

15 statements under the Code chapter; prohibit a seller from 

16 representing that the commissioner has approved the seller; 

17 and list a number of grounds constituting a fraudulent 

18 practice, including violations of the Code chapter. The 

19 division provides that, in addition to these penalties, a 

20 person is also subject to a civil penalty not to exceed 

21 $10,000. Each day of a continuing violation constitutes a 

22 separate offense. 

23 DIVISION II -- BUSINESS PROMOTIONS AND CONTRACTS 

24 This division amends a number of provisions in Code chapter 

25 523B regulating business opportunity promotions. It removes 

26 references to the insurance division and administrator (the 

27 insurance commissioner or the commissioner's deputy) as the 

28 agency responsible for the chapter's enforcement. As part of 

29 this change, the division eliminates registration and filing 

30 requirements but retains disclosure requirements, including 

31 references to administrative files and opinions. It rewrites 

32 provisions providing for consent to service of process which, 

33 under the division, is filed with the secretary of state 

34 rather than the division. 

35 The division eliminates a number of provisions, including 
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1 Code section 523B.8 relating to the powers of the 

2 administrator to carry out the provisions of the chapter, and 

3 Code section 523B.IO which authorizes the administrator to 

4 adopt rules. 

5 A person who violates a provision of the Code chapter is 

6 subject to a number of penalties, including a class 110" 

7 felony. 

8 DIVISION III -- CONGREGATE CARE OR SENIOR ADULT CONGREGATE 

9 LIVING SERVICES 

10 This division amends Code chapter 523D providing for the 

11 regulation of places which undertake to provide continuing 

12 care or senior adult congregate living services to an 

13 individual if such facility provides contractual support 

14 services, such as laundry, maintenance, housekeeping, 

15 emergency nursing care, activity services, security, dining 

16 options, transportation, beauty and barber services, health 

17 care, personal care, or supervised medication administration. 

18 A provider of such services who charges an entrance fee to a 

19 person as a resident, prospective resident, or a personal 

20 representative is required to file a disclosure statement with 

21 the insurance commissioner which in some ways resembles a 

22 stock prospective. The provider must also submit an 

23 application to the commissioner as well as a filing fee of 

24 $100. The Code chapter details the content of the required 

25 disclosure statements, provides enforcement mechanisms, and 

26 provides penalties. 

27 The division eliminates the requirement that the annual 

28 disclosure statement and the application must be filed and 

29 approved by the commissioner. Instead, the provider must 

30 submit an annual certification of compliance to the 

31 commissioner. The filing fee remains the same. 

32 The division provides that the disclosure statement must 

33 include new information, including a description of 

34 transactions in which the provider obtains real or personal 

35 property or construction services from a developer or other 
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1 person who does not have an arm's length relationship with the 

2 provider. 

3 The division provides that the commissioner and not the 

4 attorney general may petition the district court for an 

5 injunction to restrain a person who is violating the Code 

6 chapter. The division provides that a person who violates a 

7 provision of the Code chapter is guilty of a fraudulent 

8 practice as provided in Code chapter 714. Currently, a person 

9 who violates a provision of the Code chapter is guilty of an 

10 aggravated misdemeanor. 
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Iowa Insurance Division 

Memo 
To: 

From: 

cc: 

Date: 

Re: 

Iowa General Assembly 

Dennis Britson, Director, Regulated Industries Unit 

Susan Voss, Deputy Insurance Commissioner 

Craig Goettsch, Superintendent of Securities 

January 16, 2004 

Iowa Code chapters 523A, 523B and 523D 

Pre-need Funeral Agreements - Iowa Code chapter 523A 

In responding to an inquiry, the Division discovered some language that is incorrect and 
needs correction and some language in which the requirements are unclear. Corrective, 
clarifying amendments are proposed to sections 523A.501 and 523A.502, regarding 
permits and a transfer of ownership. 

This bill also proposes to add a civil penalty provision for violations of the Code chapter. In 
recent discussions with the office of the Attorney General, they have opined that current 
Code section 523A.807 does not authorize the Division to directly fine permit holders. 
This amendment will allow the Division to levy fines for statutory violations. It is 
sometimes necessary and advisable to use civil penalties under a graduated penalty 
sytem, for mid-level violations. 



Business Opportunity Promotions - Iowa Code chapter 523B 

This bill amends a number of provisions in Code chapter 5238, which regulates business 
opportunity promotions. With a staff of five, the Regulated Industries Unit regulates 
business opportunities, cemeteries, motor vehicle service contracts, residential service 
contracts, pre-need funerals and retirements facilities. The Regulated Industries Unit's 
Examiner position was eliminated for budget reasons. The Examiner reviewed and 
processed filings made under the business opportunities, motor vehicle service contract, 
residential service contract and retirement facilities statutes. 

This bill removes references to the Insurance Division as the administrator and eliminates 
registration and filing requirements. To protect purchasers the bill retains the disclosure 
requirements. Individuals would have a private right of action in the event of a violation. 

Continuing Care Retirement Facilities - Iowa Code chapter 5230 

With a staff of five, the Regulated Industries Unit regulates business opportunities, 
cemeteries, motor vehicle service contracts, residential service contracts, pre-need 
funerals and retirements facilities. This bill amends a number of provisions in Code 
chapter 5230, which regulates continuing care and congregate living facilities. The 
Regulated Industries Unit's Examiner position was eliminated for budget reasons. The 
Examiner reviewed and processed filings made under this chapter. 

This bill removes the chapter's filing and approval provisions. The annual filing of a 
disclosure document and contract forms is eliminated. The Division's approval will no 
longer be required for new construction or the release of funds from escrow. Instead, 
facilities will file a certificate of compliance once a year. The filing fee is unchanged 
($100). Facilities will be required to retain copies of their disclosure documents at the 
facility for five years . 
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AN ACT 

PROVIDING FOR THE REGULATION OF BUSINESS ENTITIES, INCLUDING 
BUSINESSES PROVIDING FOR CEMETERY AND FUNERAL MERCHANDISING 

AND SERVICES, BUSINESS PROMOTIONS AND CONTRACTS, AND 

BUSINESSES PROVIDING CONTINUING CARE OR ADULT CONGREGATE 
LIVING SERVICES, AND PROVIDIN~ PENALTIES. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

DIVISION I 

CEMETERY AND FUNERAL MERCHANDISING AND SERVICES 

Section 1. Section 523A.102, subsection 22, Code 2003, is 
amended by striking the subsection. 

Sec. 2. Section 523A.50l, subsection 6, Code 2003, is 
amended to read as follows: 

6. If no denial order is in effect and no proceeding is 
pending under section 523A.503, the application becomes 
effective at noon of the thirtieth day after a completed 
application or an amendment completing the application is 
filed, unless waived by the applicant. The commissioner may 

specify an earlier effective date. Automatic effectiveness 
under this sUbsection shall not be deemed approval of the 
application. If the commissioner does not grant the permit, 
the commissioner shall notify the person in writing of the 
reasons for the denial. ~he-~ermit-sha~~-dise~ese-eft-its-£aee 

the-~ermit-he~der4s-em~~eyer-er-the-estab~ishmeftt-eft-whese 

beha~£-the-a~p~ieaftt-wi~~-be-makiftg-er-attem~tiftg-te-make 

sa~esT-the-~ermit-ft~mberT-aftd-the-expiratieft-date~ 

Sec. 3. Section 523A.502, subsection 7, Code 2003, is 
amended to read as follows: 

• • 
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7. A sales permit is not assignable or transferable. A 
~ermit-he~der An establishment selling all or part of a its 
business to a purchaser shall cancel the establishment's sales 

permit aftd-the~ purchaser shall apply for a new sales 

permit in the purchaser's name within thirty days of the sale. 
DIVISION II 

BUSINESS PROMOTIONS AND CONTRACTS 

Sec. 4. Section 22.7, subsection 42, Code Supplement 2003, 
is amended to read as follows: 

42. Information obtained by the commissioner of insurance 
in the course of an investigation as provided in section 

502.6037-5i3B~8T or 523C.23. 
Sec. 5. Section 523B.l, subsection 1, Code 2003, is 

amended by striking the subsection. 

Sec. 6. Section 523B.l, subsection 3, paragraph a, 
unnumbered paragraph 1, Code 2003, is amended to read as 
follows: 

"Business opportunity" means an opportunity to start a 
business according to the terms of a contract er-agreemefttT 
between a seller and purchaser7-ex~ress-er-im~~ied7-era~~y-er 
ift-writiftgT-a~ in which the purchaser provides an initial 
investment exceeding five hundred dollarsT-whereL the ~arties 
agree seller represents that the seller or a person 
recommended by the seller is to provide to the purchaser any 
products, equipment, supplies, materials, or services for the 
purpose of enabling the purchaser to start a the businessTL 
and the seller represents, directly or indirectly, orally or 
in writing, any of the following: 

Sec. 7. Section 523B.l, subsection 3, paragraph b, 
subparagraph (5), Code 2003, is amended to read as follows: 

(5) The renewal or extension of a business opportunity 
eefttraet-or-agreemeft~ entered into under this chapter or prior 
to July 1, 1981. 

Sec. 8. Section 523B.l, COde 2003, is amended by adding 
the following new subsection: 

H.F.2269 
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NEW SUBSECTION. 3A. "Contract" means any agreement 
between parties which is express or implied, and which is made 
orally or in writing. 

Sec. 9. Section 523B.l, subsection 4, unnumbered paragraph 
1, Code 2003, is amended to read as follows: 

"Franchise" means a contract er-agreelllel'lt: between a seller 
and a purchaser,-ex~reas-er-~III~%~ed,-era%%y-er-~I'l-wr~t:~l'lg, 
where the parties agree to bet:h all of the following: 

Sec. 10. Section 523B.l, subsections 9, 10, and 12, Code 
2003, are amended to read as follows: 

9. "Person" means al'l-~I'ld~,,~dtla%,-eer~erat:~el'l,-t:rtlat:, 

~ert:l'lerah~~7-~l'leer~ret:ed-or-tll'l~l'leer~eret:ed-easee~at:~ol'l,-er 

el'ly-et:her-%ege%-el'lt:~t:YT-~rev~ded7-hewever,-~ersel'l the same 'as 
defined in section 4.1, except that it does not include a 
government or governmental subdivision or agency. 

10. "Purchaser" means a person who enters into a contract 
er-agreelllel'lt: for the acquisition of a business opportunity or 
a person to whom an offer to sell a business opportunity is 
directed. 

12. "Sale" or "sell" includes every contract er-egreelllel'lt: 
o£ for sale, contract to sell, or disposition of, a business 
opportunity or interest in a business opportunity for value. 

Sec. 11. Section 523B.2, subsections 1 through 7, Code 
2003, are amended by striking the subsections. 

Sec. 12. Section 523B.2, subsection a, paragraphs a and b, 
Code 2003, are amended to read as follows: 

1. DISCLOSURE DOCUMENT REQUIRED. A person required to 
file an irrevocable consent to service of process with the 
secretary of state as a seller as provided in section 523B.2A 
shall not act as seller in the state 

e~--%t:-~s-tll'l%ew£tI%-t:e-o££er-er-se%%-a-btls~l'leas-o~~ort:tII'l~t:y 

reqtlired-t:o-be-reg~at:ered-~tlratlal'lt:-t:o-t:h~s-eha~t:er unless ~ 
person provides a written disclosure document as-£~%ed-tll'lder 
stlbseet:iel'l-~-~s-de%~vered to each purchaser. The person shall 
deliver the written disclosure document to the purchaser at 
least ten business days prior to the earlier of the 
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purchaser'S execution by-a-~tlreheaer of a contract or 
agreelllel'lt: imposing a binding legal obligation on the purchaser 
or the payment by a purchaser of any consideration in 
connection with the offer or sale of the business opportunity. 

b~ 2. DISCLOSURE DOCUMENT COVER SHEET. The disclosure 
document shall have a cover sheet which ~a-el'lt:~t:%ed, shall 
consist of a title printed in bold and a statement. The title 
and statement shall be in at least ten point bo%d type, 
aB%SebeSaRB-RseafRBB-BY-feWA-bAW~a and shall appear as 
follows: 

DISCLOSURE REQUIRED BY IOWA LAW 
8I'lder-t:he-t:~t:%e-sha%%-a~~ear-t:he-£e%%OW~l'lg-8t:at:elllel'lt:-~I'l-at: 

%east:-t:el'l-~o~I'lt:-ty~e~-_a~he The registration of this business 
opportunity does not constitute approval, recommendation, or 
endorsement by the state of Iowa. The information contained 
in this disclosure document has not been verified by this 
state. If you have any questions or concerns about this 
investment, seek professional advice before you sign a 
contract or make any payment. You are to be provided ten (10) 
business days to review this document before signing a 
contract or-agreelllel'lt: or making any payment to the seller or 
the seller's re~resel'lt:at:~ve~a representative. 

The seller's name and principal business address, along 
with the date of the disclosure document, shall also be 
provided on the cover sheet. No other information shall 
appear on the cover sheet. 

3. DISCLOSURE DOCUMENT CONTENTS. A disclosure document 
shall be in one of the following forms: 

a. A uniform franchise offering circular prepared in 
accordance with the guidelines adopted by the North American 
securities administrators association, inc., as amended 
through the effe'ctive date of this Act. 

b. A disclosure document prepared pursuant to the federal 
trade commission rule relating to disclosure requirements and 
prohibitions concerning franchising and business opportunity 
ventures in accordance with 16 C.F.R. S 436. 

c. A form that includes all of the following: 

• 
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Sec. 13. Section 523B.2, subsection 8, paragraph c, 
unnumbered paragraph 1, Code 2003, is amended by striking the 
unnumbered paragraph. 

Sec. 14. Section 523B.2, subsection 8, paragraph c, 
subparagraph (13), Code 2003, is amended by striking the 
subparagraph. 

Sec. 15. Section 523B.2, subsection 8, paragraph c, 
subparagraphs (17), (18), (19), and (20), Code 2003, are 
amended to read as follows: 

(17) A statement describing any contractual restrictions, 
prohibitions, or limitations on the purchaser's conduct. 
Attach a copy of all bHsiness-opportHnities-ano-other 
contracts or-agreements proposed for use or in use in this 
state including, without limitation, all lease agreements, 
option agreements, and purchase agreements. 

(18) The rights and obligations of the seller and the' 
purchaser regarding termination of the business opportunity 
contract or-agreement. 

(19) A statement accurately describing the grounds upon 
which the purchaser may initiate legal action to terminate the 
business opportunity contract or-agreement. 

(20) A copy of the most recent audited financial statement 
of the seller, prepared within thirteen months of the first 
offer in this state, together with a statement of any material 
changes in the financial condition of the seller from that 

date. ~he-administrator-may-aiiow-the-seiier-to-sHbmit-a 

iimiteo-review-*n-order-to-sat*s!y-the-re~Hirements-o! 

sHbparagraph-ti3tT 

Sec. 16. Section 523B.2, subsection 8, paragraph c, 
subparagraph (25), Code 2003, is amended by striking the 
subparagraph. 

Sec. 17. Section 523B.2, subsection 9, paragraphs a and b, 
Code 2003, are amended to read as follows: 

a. ft-is-Hniaw!Hi-to A person shall not offer or sell a 
business opportunity reqHired~to-be-registered unless the ~ 
business opportunity contract or-agreement is in writing and a 
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copy of the contract or-agreement is given provided to the 
purchaser at the time the purchaser signs executes the 
contract or-agreement. 

b7--~he-eontraet-or-agreemeftt-is-sHb;eet-to-this-ehapter 

afto-seetiOft-ri47%67 

Sec. 18. Section 523B.2, subsection 9, paragraph c, 
unnumbered paragraph 1, Code 2003, is amended to read as 
fOllows: 

eontraets-or-agreemeftts A business opportunity contract 
shall set forth in at least ten point type or equivalent size, 
if handwritten, all of the following: 

Sec. 19. Section 523B.2, subsection 10, Code 2003, is 
amended by striking the subsection. 

Sec. 20. NEW SECTION. 523B.2A SERVICE OF PROCESS 
IRREVOCABLE CONSENT. 

A seller shall file an irrevocable consent with the 
secretary of state. The seller shall file the irrevocable 
consent prior to executing a business opportunity contract or 
engaging in the sale of a business opportunity in this state. 
The irrevocable consent shall appoint the secretary of state 
to be the seller's attorney to receive service of any lawful 
process in a noncriminal suit, action, or proceeding against 
the seller or the seller's successor, executor, or 
administrator which arises under this chapter after the 
irrevocable consent has been filed. The irrevocable consent 

shall have the same force and validity as if the seller were 
served service of process personally. 

Sec. 21. Section 523B.3, Code 2003, is amended to read as 
follows: 

523B.3 EXEMPTIONS FROM RB9fS~RA~feN-ANB-BfSe&9S8RB 
REQUIREMENTS -- BURDEN OF PROOF. 

1. B*BMP~feNST The following business opportunities are 
exempt from the requirements of section 523B.2: 

a. The offer or sale of a business opportunity if the 
purchaser is a bank, savings and loan association, trust 
company, insurance company, credit union, or investment 

'..q 
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company as defined by the federal Investment Company Act of 
1940, a pension or profit-sharing trust, or other financial 
institution or institutional buyer, or a broker-dealer 
registered pursuant to chapter 502, whether the purchaser is 
acting for itself or in a fiduciary capacity. 

b. ~he An offer or sale of a business opportunity which is 
de rifted-as a franchise ttftdep-seeeion-5i3B7%7-stteseeeion-4, 
provided that the seller delivers to each purchaser at the 
earlier of the first personal meeting between the seller and 
the purchaser, or ten business days prior to the earlier of 
the execution by a purchaser of a contract op-agpeemefte 

imposing a binding legal obligation on the purchaser or the 
payment by a purchaser of any consideration in connection with 
the offer or sale of the business opportunity, one of the 
following disclosure documents: 

(1) A uniform franchise-offering circular prepared in 

accordance with the guidelines adopted by the North American 
securities administrators association, inc., as amended 
through September 21, 1983. 

(2) A disclosure document prepared pursuant to the federal 
trade commission rule entitled "Disclosure requirements and 
prohibitions concerning franchising and business opportunity 
ventures", 16 C.F.R. S 436 (1979). 

For the purposes of this paragraph "b", a personal meeting 
means a face-to-face meeting between the purchaser and the 
seller or their representatives, which is held for the purpose 
of discussing the offer or sale of a business opportunity. 
~~e-aemiftisepaeop-may-bY-Ptt%e-aeope-afty-ameftdmefte-eo-ehe 

ttn~£opm-£pafte~ise-o££epiftg-e~rett%ar-ehae-nas-beeft-aeopeed-ey 

ene-Noren-Amepiean-seettr~e~es-aemiftiseraeors-assoeiaeion, 

ine77-0r-afty-amenemene-eo-ene-dise%osttre-eoettmene-prepared 
pttrsttane-ee-ene-£eeera%-erade-eommiee~oft-rtt%e-ene~e%ee 

ueise%esttre-peqttipemeftee-ane-pron~bieiofte-eoneerftiftg 

£raftenisiftg-aftd-bttsiftess-opporettftiey-YenettPesu,-%6-e7P7RT-' 
436-t%9T9ty-enae-nas-eeeft-ado~ed-by-ene-£edera%-erade 

eommieeioftT 
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c. The offer or sale of a business opportunity for which 
the cash payment made by a purchaser does not exceed five 
hundred dollars and the payment is made for the not-for-profit 
sale of sales demonstration equipment, material, or samples, 
or the payment is made for product inventory sold to the 
purchaser at a bona fide wholesale price. 

dT--~he-o££ep-op-sa%e-o£-a-ettsiftess-opporettniey-whieh-ehe 

admiftieeraeop-e~empee-by-opder-or-a-e%aee-o£-ettsifteee 

epporettnieiee-wnien-ene-admiftieepaeor-exempes-by-rtt%e-ttpen-ene 
£iftding-enae-ehe-exempeion-wott%d-ftoe-ee-eofterapy-eo-ptte%ie 
ifteepese-aftd-ehae-pegisepaeion-wott%d-ftoe-ee-neeessaPy-OP 
apppoppiaee-£op-ene-ppoeeeeion-o£-pttPenasepsT 

zT--eBNfAb-eR-RBVeeA~feN-ep-BHBMP~feNST 

a7--f£-ene-ptte%ie-ineepeee-o£-ene-proeeeeioft-o£-pttPenaeeps 
eo-reqttipee,-ene-adminieepaeop-may-by-opdep-deny-or-peYo~e-aft 

e~empeioft-speei£ied-in-enis-seeeioft-wien-pespeee-ee-a 

papeiett%ap-orrep~ng-or-ofte-or-more-etts~neee-oppopettftie~esT--Aft 

order-ena%%-noe-ee-eneered-wiehotte-appropriaee-prior-noeiee-eo 
a%%-ineereeeed-pareiesy-opporettniey-£or-nearing,-and-wrieeeft 
£~nd~nge-o£-£aee-and-eofte%tts~ons-e£-%aWT 

e7--f£-ene-ptte%ie-ineerese-oP-ene-proeeeeion-or-pttPcnasers 
so-reqttires,-ehe-adminiseraeor-may-by-erdep-ettmmapi%y-defty-or 
reyo~e-any-o£-ene-spee~£ied-exempeions-pending-£~na% 

deeerminaeion-or-afty-ppoeeedings-ttnder-enis-seeeion7--epOft 
enery-o£-ene-ordep,-ene-adminiseraeor-sna%%-prompe%y-noei£y 
a%%-~neereseed-pareies-ehae-~e-nas-been-eneered-and-o£-ene 

reasons-ror-efteering-ehe-order-aftd-ehae-wiehin-ri£eeen-days-or 
ehe-reeeipe-o£-a-wpieeen-reqttese-ehe-maeeer-wi%%-be-eee-dowft 
£op-heaping7--f£-a-heariftg-is-noe-reqtteseed-ehe-ordep-sna%% 
remain-in-e££eee-ttne±%-ie-is-modi£±ed-or-Yaeaeed-by-ehe 
adm±niseraeorT--f£-a-hearing-ie-reqtteseed-or-ordered,-ehe 
adm~n±eeraeor-sna%%-nee-medi£y-or-yaeaee-ene-order-or-e~eeftd 

±e-ttftei%-£ifta%-deeepm±naeioftT 
eT--An-opder-ttftder-ehis-seeeion-sha%%-ftoe-operaee 

reeroaeeiye%YT 

• 
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dT--A-~ersoft-does-ftoe-vioiaee-seeeioft-5iaB.i-by-reasoft-0£ 

aft-o££er-or-saie-e££eeeed-a£eer-ehe-eftery-o£-aft-order-~ftder 

~aragra~h-Ubu-i£-ehe-~ersoft-s~seaifts-ehe-b~rdeft-o£-~roe£-ehae 

ehe-~erseft-did-ftee-kfteW7-aftd-ift-ehe-exereise-e£-reasoftabie 

eare-ee~id-ftee-have-kfteWft7-e£-ehe-orderT 

aT--B8RBBN-ep-PR99PT ~ In an administrative, civil, or 
criminal proceeding related to this chapter, the burden of 
proving an exemption, an exception from a definition, or an 
exclusion from this chapter, is upon the person claiming it. 

Sec. 22. Section 523B.7, subsection 1, paragraph a, Code 
2003, is amended to read as follows: 

aT A person who violates the requirements for disclosure 
or for the contents of a business opportunity contract 

pursuant to section 523B.2T-s~eseeeieft-iT-8T-er-9T is liable 
to the purchaser in an action for recision of the agreemefte 
contract, or for recovery of all money or other valuable 
consideration paid for the business opportunity, and for 
actual damages together with interest as determined pursuant 
to section 668.13 from the date of sale, reasonable attorney's 
fees, and court costs. 

Sec. 23. Section 523B.7, subsection 1, paragraphs band c, 
Code 2003, are amended by striking the paragraphs. 

Sec. 24. Section 523B.7, subsection 4, Code 2003, is 
amended to read as follows: 

4. ~he-righes-aftd In addition to any remedies avaiiabie 
~~rs~afte-ee-ehis-eha~eer-are-ift-addieioft-ee-afty-eeher-righes 

er-remedies-ehae-may-exise-ae provided by law er-ift-eq~i~yL-! 
person injured by a violation of this chapter may bring a 
civil action and recover damages or obtain other appropriate 
relief including injunctive or other equitable relief. If the 
person is the prevailing party, the person shall be awarded 
court costs, reasonable attorney fees, and expert fees which 
shall be taxed as part of the costs of the action. 

Sec. 25. Section 523B.ll, Code 2003, is amended to read as 
follows: 

523B.ll PENALTIES. 
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1. ~ A seller who willfully violates the requirements 
for disclosure or for the contents of a business opportunity 
contract pursuant to section 523B.2, s~bseeeieft-i7-87-er-9T-er 
who provides misleading advertising as provided in section 
523B.12, s~eseeeioft-i7 who willfully violates a rule under 
this chapter, or who willfully violates an order of which the 
person has notice, er-whe-vieiaees-seeeieft-5iaBTiiT-s~bseeeieft 
i7-kftewiftg-ehae-ehe-seaeemefte-made-was-£aise-er-misieadiftg-ift 
afty-maeeriai-res~eeeT upon conviction, is guilty of a class 
"0" felony. Otherwise, a person who violates a rule adopted 
or order issued under this chapter is, upon conviction, guilty 
of an aggravated misdemeanor. Each of the acts specified 

constitutes a separate offense and a prosecution or conviction 

for anyone of such offenses does not bar prosecution or 
conviction for any other offense. 

2. A business opportunity contract is subject to section 
714.16. 
~ A seller who willfully uses any device or scheme to 

defraud a person in connection with ehe an advertisement, 
offer to sell or lease, sale, or lease of a business 
opportunity, or who willfully violates any other provision of 
this chapter, except as provided in s~bseeeiefts-i-aftd-aT 
subsection 1, is, upon conviction, guilty of a fraudulent 
practice as provided in chapter 714. 

aT--A-seiier-whe-vioiaees-a-r~ie-er-erder-ade~eed-er-*ss~ed 

~ftder-ehis-eha~eer-iST-~~ft-eeftvieeieft7-g~iiey-e£-aft 

aggravaeed-misdemeafterT 
4T--~he-admiftiseraeer-may-re£er-ava*iabie-ev*deftee 

eefteerftiftg-a-~ssibie-vieiaeieft-e£-ehis-eha~eer-or-o£-a-r~ie 

er-order-*ss~ed-~ftder-ehia-eha~eer-ee-ehe-aeeorftey-gefteraiT 

~he-aeeorftey-gefteraiT-wieh-er-wieho~e-s~eh-a-re£erraiT-may 

*ftseie~ee-a~~re~riaee-erimiftai-~reeeedift9S-er-may-d*reee-ehe 

ease-ee-ehe-a~~re~riaee-ee~ftey-aeeerftey-eo-iftse*e~ee 

a~~re~riaee-erimiftai-~reeeed*ftgsT 

Sec. 26. Section 523B.12, subsections 1, 2, and 3, Code 
2003, are amended to read as follows: 

H.F.2269 
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1. MISLEADING PT~TNe9 STATEMENTS. Te-is-Hft~aW£H~-ee! 

person shall not make or cause to be madey a misleading 

statement in a disclosure document £i~ed-wieh-ehe 

adm~ftiseraeer required pursuant to section 523B.2 or in a 

proceeding under this chaptery-a-seaeemefte-whieh-isT-ae. The 
statement shall be deemed to be misleading if any of the 

following apply: 
~ the time "and in the light of the circumstances under 

which it is made, the statement is false or misleading in a 
material respect erT-ift-eeftfteeeieft-wieh-sHeh-a-seaeemefteT-ee 
emie-ee-seaee~ 

b. An omission of a material fact is necessary in order to 

make the statement made, in the light of the circumstances 
under which it is made, not misleading. 

z~--aN~AWpa~-REPRESBN~A~f9NS~--~he-£aee-ehae-aft-a~~~ieaeieft 

£er-regiseraeieft-has-beeft-£i~ed-er-ehe-£aee-ehae-a-bHsiftess 

e~~oreHftiey-is-e££eeeive~y-regiseered-dees-ftee-eeftseieHee-a 

£iftdiftg-by-ehe-admiftiseraeer-ehae-a-doeHmefte-£i~ed-Hftder-ehis 

ehapeer-is-erHeT-eom~~eeeT-aftd-ftoe-m~s~eadiftg~--~he-£aee-ehae 

aft-a~~~ieaeioft-£er-regiseraeioft-has-beeft-£i~edT-ehae-a 

bHS~fteSS-O~~OreHftiey-is-e££eeeive~y-regiseeredT-or-ehat-aft 

exem~eioft-er-exeepeioft-is-avai~ab~e-£er-a-bHSiftess-ep~oreHftiey 

does-ftoe-meaft-ehae-ehe-admiftiseraeor-has-~assed-ift-afty-way 

H~oft-ehe-meries-er-qHa~i£ieaeiefts-e£T-or-reeommeftded-or-giveft 

ap~rova~-eeT-a-perseft-er-bHSiftess-oppereHftieY~--Te-is-Hft~aW£H~ 

ee-makeT-or-eaHse-ee-be-madeT-eo-a-pHrehaserT-aftY 
re~resefteaeioft-ifteoftsiseefte-wieh-ehis-sHbseeeioft~ 

3~ ~ ADVERTISING. Te-is-Hft~aW£H~-£er-a! seller shall 
not, in connection with the offer or sale of a business 
opportunity in this state, ee publish, circulate, or use 
advertising which contains an untrue statement of a material 
fact or omits to state a material fact necessary in order to 
make the statements made, in the light of the circumstances 

under which they are made, not misleading. 
Sec. 27. Section 523B.12, subsection 4, unnumbered 

paragraph 1, Code 2003, is amended to read as follows: 
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fe-is-Hft~aW£H~-£er-a-bHSiftess-oppOreHftiey ! seller ee of a 
business opportunity shall not do any of the following: 

Sec. 28. Section 523B.12, subsection 4, paragraphs d, f, 

h, and j, Code 2003, are amended to read as follows: 

d. Misrepresent the training and management assistance 
available to the bHSiftess-eppereHftiey purchaser. 

f. Misrepresent, by failure to disclose or otherwise, the 
termination, transfer, or renewal provision of a business 
opportunity agreemefte contract. 

h. Assign a so-called exclusive territory encompassing the 
same area to more than one bHSiftess-op~oreHniey purchaser. 

j. Provide merchandise, machines, or displays of a brand 
or kind substantially different from or inferior to those 
promised by the bHSiftess-eppereHniey seller. 

Sec. 29. Section 523B.13, subsections 5 and 6, Code 2003, 
are amended by striking the subsections. 

Sec. 30. DIRECTIONS TO CODE EDITOR. The Code editor is 
directed to renumber Code chapter 523B, transferring the 
chapter from title XIII, subtitle 1, insurance and related 
regulation, to title XIII, subtitle 5, regulation of 
commercial enterprises. 

Sec. 31. Sections 523B.5, 523B.8, and 523B.lO, Code 2003, 
are repealed. 

DIVISION III 
CONGREGATE CARE OR SENIOR ADULT CONGREGATE LIVING SERVICES 

Sec. 32. Section 5230.2, Code 2003, is amended to read as 
follows: 

5230.2 Pf~TNe-WT~H-9TYf9TeN-ep-TNSBRANeE APPLICATION OF 
CHAPTER. 

A-~erseft-sha~~-noe7-as This chapter applies to a providerT 
eneer-inee who executes a contract to provide continuing care 
or senior adult congregate living services in a facility, or 

extend the term of an existing contract to provide continuing 

care or senior adult congregate living services in a facility, 
if the contract requires or permits the payment of an entrance 
fee to any ~ person, and ehe any of the following apply: 

• 
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1. The facility is or will be located in this state7-er 
ehe~ 

2. The provider or a person acting on the provider's 

behalf solicits the contract within this state for a facility 

located in this state and the person to be provided with 
continuing care or senior adult congregate living services 
under the contract resides within this state at the time of 
the solicitation7-Hniess-ehe-pe~son-has-fiied-wieh-ehe 
di~ision-o£-insHranee-o£-ehe-deparemene-of-eomme~ee7-a-eurrene 

diseiosu~e-seaeemene-whieh-meees-ehe-requiremenes-o£-seceion 

5%39T3. ~he-diseiosu~e-seaeemene-shaii-be-aeeompanied-by-a 

one-hund~ed-doiiar-£*iin9-£ee-as-a-eondieion-o£-£*iin9-and 

eompiianee-wieh-ehis-seeeionT 
Sec. 33. NEW SECTION. 523D.2A ANNUAL CERTIFICATION. 
On or before March 1 of each year, a provider shall file a 

certification with the commissioner in a manner and according 
to requirements established by the commissioner. The 
certification shall be accompanied by a one hundred dollar 
administrative fee. The certification shall attest that 
according to the best knowledge and belief of the attesting 
party, the facility administered by the provider is in 
compliance with the provisions of this chapter, including 
rules adopted by the commissioner or orders issued by the 
commissioner as authorized under this chapter. The attesting 
person may be any of the following: 

1. A person serving as the president or chief executive 
officer of a corporation. 

2. A person acting as the general partner of a limited 
partnership. 

3. A person acting as the general partner of a limited 
liability partnership. 

4. A person acting in a fiduciary capacity or as a trustee 
on behalf of a provider. 

5. A person who is a manager of a limited liability 
company. 

• • 
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Sec. 34. Section 523D.3, subsection 1, Code 2003, is 
amended by adding the following new paragraph: 

NEW PARAGRAPH. n. A description of transactions in which 

the provider obtains real or personal property or construction 
services from any of the following: 

(1) The developer of the facility, or a person who is 
under the control of the developer. 

(2) If the,provider is a business entity, any person 
holding an executive position in the business entity, 
including but not limited,to a member of a board of directors 
or an officer of a corporation, a manager of a limited 
liability company, a general partner of a limited partnership, 
or a trustee of a trust. 

(3) If the provider is a business entity, any person who 
holds a ten percent or greater equity or beneficial interest 
in the business entity. 

(4) Any person who directly or indirectly by acting 
through one or more intermediaries controls management 
decisions of the facility. 

A transaction shall include each purchase or lease of real 
property or personal property by the provider, and any 
construction services provided to the provider. The 
description shall include transactions which have occurred or 
which are planned to occur. The description shall also 
include whether the terms of the transaction were or will be 
on terms which are at least as favorable to the provider as 
those terms which would be generally available from an 
unaffiliated third party. 

Sec. 35. Section 523D.3, subsections 2 through 4, Code 
2003, are amended to read as follows: 

2. The provider shall £iie-wieh-ehe-insuranee-di~is*onT 
annHaiiy-wiehin-£i~e-monehs-£oiiowin9-ehe-end-o£-ehe 

pro~ider~s-£*seai-yea~7 prepare an annual disclosure statement 

which shall contain the information required by this chapter 
for the initial disclosure statement. The annual disclosure 
statement shall also be accompanied by a narrative describing: 

H.F.2269 
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a. Any material differences between the pro forma cash 
flow projection r~~ed prepared pursuant to this chapter as 
part of the most recent annual disclosure statement and the 
actual results of operations during the fiscal year, if the 
material differences substantially affect the financial safety 
or soundness of the community. 

b. A revised pro forma cash flow projection for the next 
fiscal year. 

2A. The provider shall prepare the annual disclosure 
statement not later than five months following the end of the 
provider's fiscal year. The provider shall retain a record of 
each annual disclosure statement prepared under this section 
for at least five years. 

3. %ft-ehe-evefte If an amendment is rf~ed-wfeh-ehe-divfsfoft 
or-ifts~raftee prepared pursuant to subsection 4, the provider 
shall deliver a copy of the amendment or the amended 
disclosure statement to a prospective resident and to a 
prospective resident's personal representative if one is 
appointed prior to the provider's acceptance of part or all of 
the entrance fee or the execution of the continuing care or 
senior congregate living services contract by the prospective 
resident. 

4. %ft-addfeioft-eo-ri%fftg-ehe-aftft~s~-dfse%es~re-seaeemefte7 

ehe The provider may amend its e~rrefte%y-ri%ed current annual 
disclosure statement at any other time if, in the opinion of 
the provider, an amendment is necessary to prevent the 
disclosure statement and annual disclosure statement from 
containing any material misstatement of fact or omission to 
state a material fact required to be included in the 
statement. The amendment or amended disclosure statement 
shall be ri~ed-wfeh-ehe-divisioft-or-ifts~raftee-berore-ehe 
seaeemefte-is-de~ivered kept with the records of the provider's 
annual disclosure statements. The provider shall deliver a 
copy of the amendment to a resident or prospective resident 
and a personal representative of a resident or prospective 
resident aftd-is-s~b;eee-ee-a~~-ehe-req~iremefteS7-ifte~~diftg 
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ehese-as-ee-eofteefte-aftd-de~iverY7-er-ehis-ehapeer in the same 
manner as the annual disclosure statement. 

Sec. 36. section 5230.4, subsection 2, Code 2003, is 
amended to read as follows: 

2. A provider shall not ri~e-wieh-ehe-divisioft-er 
ifts~rsftee-er-ma~e7 publish, disseminate, circulate, or deliver 
to any person or place before the public, or cause, directly 
or indirectly, to be made7 published, disseminated, 
circulated, or delivered to any person or placed before the 
public, a financial statement which does not meet generally 
accepted accounting principles. 

Sec. 37. Section 5230.5, sUbsection 1, unnumbered 
paragraph 1, Code 2003, is amended to read as follows: 

A provider shall not enter into a contract to provide 
continuing care or senior adult congregate living services 
that applies to a living unit that is part of a new facility 
or proposed expansion that is or will be located in this state 
unless the perseft-has-s~bmieeed-sft-app~ieae~eft-eft-a-rorm-as 
req~ired-by-ehe-dfvisfeft-er-ffts~rsftee-seeempaftfed-by-s-ree-er 

ewe-h~ftdred-rirey-do%~SrST--~he-app%feaeieft-ae-a-miftim~m-m~se 

ifte~~de provider has prepared or acguired all of the following 
information: 

Sec. 38. Section 5230.5, subsection 1, paragraphs d 
through f, Code 2003, are amended to read as follows: 

d. A statement of financial feasibility for the new 
facility or proposed expansion ift-a-rerm-saefsraeeery-ee-ehe 
eommisS~efter7 which includes a statement of future funding 
sources and shall identify the qualifications of the person or 
persons preparing the study. 

e. A statement of the market feasibility for the new 
facility or proposed expansion fft-a-rerm-sae~sraeeery-ee-ehe 
eommissiefter7 which identifies the qualifications of the 
person or persons preparing the study. 

f. If the new facility or proposed expansion offers a 
promise to provide nursing or health care services to 
residents in the future pursuant to contracts effective for 

• 
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the life of the resident or a period in excess of one year in 
consideration for an entrance fee, an actuarial forecast ift-a 
£o~m-satis£aeto~y-to-the-eommissiofte~7 which identifies the 
qualifications of the actuary or actuaries preparing the 
forecast. 

Sec. 39. Section 5230.5, subsection 2, paragraphs a and b, 
Code 2003, are amended to read as follows: 

a. Bxistiftg-£aeirities7--f£-a-£iriftg-is-made-~ftde~-this 

seetioft-£o~ ~ an expansion of an existing facility, the 
determination of feasibility shall be based on consolidated 
information for the existing facility and the proposed 
expansion. 

b. New-£aeirities7--f£-a-£iriftg-is-made-~ftde~-this-seetioft 

£o~ For a new facility, not part of an existing facility that 
will be constructed in more than one stage or phase, the 

initial stage or phase must evidence feasibility independent 

of any subsequent stage or phase and contain all of the 
facilities or components necessary to provide residents with 
all of the services and amenities promised by the provider. 

Sec. 40. Section 5230.5, subsection 3, unnumbered 
paragraph 1, Code 2003, is amended to read as follows: 

New construction shall not begin until the-£iriftg-~eq~i~ed 

ey-this-seetieft-has-eeeft-made-aftd at least fifty percent of 
the proposed number of independent living units in the initial 
stage or phase have been reserved pursuant to executed 
contracts and at least ten percent of the entrance fees 
required by those contracts are held in escrow pursuant to 
this chapter. However, the requirements of this subsection 
may be waived by the commissioner by rule or order upon a 
showing of good cause. 

Sec. 41. Section 5230.5, subsection 3, paragraph a, Code 
2003, is amended to read as follows: 

a. Secured financing adequate in an amount and term to 
complete the project dese~ieed-ift-the-£iriftg-~eq~ired-ey-this 
seetieft. 
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Sec. 42. Section 5230.5, subsection 4, Code 2003, is 
amended to read as follows: 

4. ESCROW REQUIREMENTS. Unless proo£-has-eeeft-s~emitted 
te-the-eemmissiofter-that conditions for the release of 
escrowed funds set forth in this section have already been 
met, the provider shall establish an interest-bearing escrow 
account at a state or federally regulated financial 
institution located within this state to receive any deposits 
or entrance fees or portions of deposits or fees for a living 
unit which has not been previously occupied by a resident for 
which an entry fee arrangement is used. The escrow account 
agreement shall be entered into between the financial 
institution and the provider with the financial institution as 
the escrow agent and as a fiduciary for the resident or 
prospective resident. The agreement shall state that the 

purpose of the escrow account is to protect the resident or 

prospective resident and that the funds deposited shall be 
kept and maintained in an account separate and apart from the 
provider's business accounts. 

Sec. 43. Section 5230.5, subsection 5, paragraph c, 
unnumbered paragraph 1, Code 2003, is amended to read as 

follows: 

Except as provided by paragraphs "a" and "b", amounts held 
in escrow shall not be released eftry-~poft-appre.ar-e£-the 
eommissiofter7--~he-eommissiefter-sharr-appro.e-the-rerease-e£ 

£~ftds-oftry-~poft-a-determiftatieft-that unless at least one of 
the following conditions has been satisfied: 

Sec. 44. Section 5230.5, Code 2003, is amended by adding 
the following new subsection: 

NEW SUBSECTION. 6. RETENTION OF RECOROS. The provider 
shall maintain information required by this section for at 
least five years. The information shall be made available for 
inspection during normal business hours. 

Sec. 45. Section 5230.8, subsection 1, Code 2003, is 
amended to read as follows: 

H.F.2269 
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1. A person who W~%%£~%%y-afte-~ftow~ftg%y violates a 
provision of this chapter or a rule adopted or order entered 
pursuant to this chapter7-~~Oft-eefty~ee~eft7-~e-gtt~%ey-o£-aft 
aggrayaeee-m~eeemeafter commits a fraudulent practice as 
provided in chapter 714. 

Sec. 46. Section 5230.10, Code 2003, is amended to read as 
follows: 

5230.10 RULES. 

The division of insurance may- adopt rules pursuant to 
chapter l7A as necessary and appropriate to implement this 
chapter, and may make further recommendations to the general 
assembly for the protection of residents and prospective 
residents of facilities re~tt~ree-ee-£~ie-aft-aftfttta%-e~eeioe~re 
eeaeemene under this chapter. 

Sec. 47. Section 5230.12, subsection 1, Code 2003, is 
amended by striking the subsection. 

Sec. 48. Section 5230.12, subsection 2, unnumbered 
paragraph 1, Code 2003, is amended to read as follows: 

The commissioner or-ehe-aeeorney-geftera% may, for the 
purpose of discovering or investigating violations of this 
chapter or rules adopted pursuant to this chapter do any or 
all of the following: 

Sec. 49. Section 5230.12, subsection 2, paragraph c, Code 
2003, is amended to read as follows: 

c. Apply to the district court for issuance of an order 
requiring a person's appearance before the commissioner or 
aeeorney-genera%. The person may also be required to produce 
documentary evidence germane to the subject of the 
investigation. Failure to obey a court order under this 
subsection constitutes contempt of court. 

Sec. 50. Section 5230.14, Code 2003, is amended to read as 
follows: 

5230.14 INJUNCTIONS. 

The aeeorney-generai commissioner may petition the district 
court in any county of the state for an injuncti~n to restrain 
a person subject to this chapter and any agents, employees, or 
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associates of the person from engaging in conduct or practices 
in violation of this chapter or rules adopted pursuant to this 
chapter. In a proceeding for an injunction, the aeeorftey 

geftera% commissioner may apply to the court for· the issuance 
of a subpoena to require the appearance of a defendant and the 
defendant's agents and any documents, books, or records 

germane to the hearing upon the petition for an injunction. 

Upon proof of any of the violations described in the petition 
for injunction, the court may grant the injunction. 

Sec. 51. Section 5230.9, Code 2003, is repealed. 
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