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1 1 Section 1. Section 490.120, subsections 4, 7, 9, and 10,

1 2 Code 2001, are anended to read as foll ows:
1 3 4. The docunent nust be typewritten or printed. Lf the
1 4 docunent is electronically transmtted, it must be in a fornmat
1 5 that can be retrieved or reproduced in typewitten or printed
1 6 form
1 7 7. The person executing the docunent shall sign it and
1 8 state beneath or opposite the person's signature, the person's
1 9 nane and the capacity in which the person signs. The docunent
1 10 may, but need not, contain
111

—a—7Fhe

— a corporate

—seals—

— sea
112

—b— Anattestation by the secretary or anassistant

113

—Seoretary—
114
——An
— attestation, acknow edgnment, or verification
——oF
115
—p+oof-
.1 16 The secretary of state may accept for filing a docunent
1 17 containing a copy of a signature, however nade
1 18 9. The document nust be delivered to the office of the
1 19 secretary of state for filing
—and—rust—be—acconpani-ed—by—the
120

—correctfiling fee
— Delivery may be nade by el ectronic
21 transmission if and to the extent pernmitted by the secretary

22 of state. If it is filedin typewitten or printed form and
23 not transnmitted electronically, the secretary of state may

24 require one exact or confornmed copy to be delivered with the
25 docunent, except as provided in sections 490.503 and 490. 1509.
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—TFhe——secretary—of——state—ray—adopt—es—forthe
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1 28

— Wen the docunent is

1 29 delivered to the office of the secretary of state for filing,
1 30 the correct filing fee, and any franchise tax, license fee, or
1 31 penalty, shall be paid in a manner pernitted by the secretary
1 32 of state.
1 33 Sec. 2. Section 490.120, Code 2001, is anended by addi ng
1 34 the foll owi ng new subsection
135 NEW SUBSECTI ON. 11. The secretary of state may adopt
2 1 rules for the electronic filing of docunents and the
2 2 certification of electronically filed docunents.
2 3 Sec. 3. Section 490.123, subsection 1, Code 2001, is
2 4 amended to read as foll ows:
2 5 1. Except as provided in subsection 2 and section 490. 124,
2 6 subsection 3, a document accepted for filing is effective at
2 7 the later of the follow ng tines:
2 8 a. At the date and tine of filing
—on—the—date—it—is—filed
2 9 as evidenced by such nmeans as the secretary of
—state s date
2 10

— state may use

2 11 for the purpose of recording the date and tine of filing.
2 12 b. At the tine specified in the docunent as its effective
2 13 tine on the date it is filed.
2 14 Sec. 4. Section 490.124, subsections 1 and 2, Code 2001,
2 15 are anended to read as follows:
2 16 1. A donestic or foreign corporation may correct a
2 17 docunent filed by the secretary of state if the docunent
2 18 satisfies one
—or—beth
— of the follow ng
—reguitenents
219  a
—Contains
— The docunent contains an
—-Reorect—staterpnt-
2 20 inaccuracy.
2 21 b.
—\4s
— The docunent was defectively executed, attested
2 22 sealed, verified, or acknow edged.
2 23 C. The electronic transnission was defective.
2 24 2. A docunent is corrected by conplying with both of the
2 25 foll ow ng:



26 a. By preparing articles of correction that satisfy all of
27 the follow ng requirenents:

28 (1) Describe the docunent, including its filing date, or
29 attach a copy of it to the articles.

30 (2) Specify the
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2 31

. . hich td : of :

2 32 inaccuracy or defect to be corrected.
2 33 (3) Correct the

. ‘ . .

2 34 inaccuracy or defect.

2 35 b. By delivering the articles to the secretary of state

3 1 for filing.

3 2 Sec. 5. Section 490.125, subsection 2, Code 2001, is

3 3 anended to read as foll ows:

3 4 2. The secretary of state files a docunent by
—st-anpihg—or

3 5

3 6

—recording it as filed on the date
3 7 and tine of receipt

——on—boeththe—docurppt—andthe+receipt—for

3 8

— After filing a docunent, except the bhiennia
3 9 report required by section 490.1622, and except as provided in
3 10 sections 490.503 and 490. 1509, the secretary of state shal
3 11 deliver

3 12
| I : . Lt : . . 1 1
- to
3 13 the donestic or foreign corporation or its representative a
3 14 copy of the docunent with an acknow edgenent of the date and
3 15 tine of filing.
3 16 Sec. 6. Section 490.127, Code 2001, is anended to read as
3 17 foll ows:
3 18 490. 127 EVI DENTI ARY EFFECT OF COPY OF FI LED DOCUMENT.
3 19 A certificate

—attachedto

— fromthe secretary of state
3 20 delivered with a copy of a docunent filed by the secretary of
3 21 state




3

22

be in f ke, I ,

—is
3 23 concl usive evidence that the original docunment is on file wit
3 24 the secretary of state

3 25 Sec. 7. Section 490.140, subsection 6, Code Suppl enent
3 26 2001, is anended to read as follows:

3 27 6. "Deliver"

. I ¥

r "delivery" neans any nethod
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of delivery used in conventional conmmercial practice,
including delivery in person, and by mail, comrerci al
delivery, and electronic transm ssion

Sec. 8. Section 490.140, Code Suppl enent 2001, is anended
by addi ng the foll owi ng new subsecti ons:

NEW SUBSECTI ON. 8A. "Electronic transm ssion" or
"electronically transnmtted" neans any process of
communi cation not directly involving the physical transfer of

1 paper that is suitable for the retention, retrieval, and

2 reproduction of information by the recipient.

3 NEW SUBSECTI ON. 23A. "Sign" or "signature" includes any
4 manual, facsinmile, confornmed, or electronic signature

5 NEW SUBSECTI ON.  28. "Voting power" means the current

6 power to vote in the election of directors.

7 Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code
8 2001, are anended to read as foll ows:

9 1. Notice under this chapter nust be in witing unless
10 oral notice is reasonable under the circunstances. Notice by
11 electronic transnission is witten notice.
12 2. Notice may be comunicated in person; by

—t-elephoner
4 13

h

a

4 14

— oAt -a R —a—by—ARi—a—prvate—car-er

— mail or other
4 15 nethod of delivery; or by tel ephone, voice mail, or other
4 16 electronic neans. |If these forns of personal notice are
4 17 inpracticable, notice may be comuni cated by a newspaper of
4 18 general circulation in the area where published; or by radio,
4 19 television, or other formof public broadcast comunicati on.
4 20 3. Witten notice by a donestic or foreign corporation to
4 21 its shareholder, if in a conprehensible form is effective
4 22

—when—mailed-

— according to one of the foll ow ng:
4 23 a. Upon deposit in the United States mail, if mailed
4 24 postpaid and correctly addressed to the sharehol der's address
4 25 shown in the corporation's current record of sharehol ders.
4 26 b. Wen electronically transmitted to the shareholder in
4 27 manner authorized by the sharehol der.
4 28 5. Except as provided in subsection 3, witten notice, if
4 29 in a conprehensible form is effective at the earliest of the
4 30 follow ng:
4 31 a. \Wen received.
4 32 b. Five days after its deposit in the United States mail,
4 33
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nmai | ed postpaid and correctly

34 addressed.
3 c. On the date shown on the return receipt, if sent by
regi stered or certified mail, return receipt requested, and

the receipt is signed by or on behalf of the addressee.

Sec. 10. Section 490.202, subsection 2, Code 2001, is
amended to read as foll ows:

2. The articles of incorporation may set forth any or al
of the follow ng

a. The nanmes and addresses of the individuals who are to
serve as the initial directors.

b. Provisions not inconsistent with |aw regarding:
10 (1) The purpose or purposes for which the corporation is
organi zed.
12 (2) Managing the business and regulating the affairs of
13 the corporation.
14 (3) Defining, limting, and regulating the powers of the
15 corporation, its board of directors, and sharehol ders.
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16 (4) A par value for authorized shares or cl asses of
17 shares
18 (5) The inposition of personal liability on sharehol ders
19 for the debts of the corporation to a specified extent and
20 upon specified conditions.
21 c. Any provision that under this chapter is required or
22 permitted to be set forth in the byl aws.
23 d.

—ApProv-si-on—consi-stent—w-t-h—secti-o0n—490-832—

- A

24 provision elimnating or limting the liability of a director
25 to the corporation or its shareholders for noney damages for
26 any action taken, or any failure to take any action, as a
27 director, except liability for any of the follow ng:
28 (1) The anpunt of a financial benefit received by a
29 director to which the director is not entitled.
30 (2) An intentional infliction of harmon the corporation
31 or the sharehol ders.
32 (3) Aviolation of section 490.833.
33 (4 An intentional violation of crimnal |aw
34 e. A provision pernitting or nmaking obligatory
35 indemification of a director for liability, as defined in
1 section 490.850, subsection 5, to any person for any action
2 taken, or any failure to take any action, as a director,
3 except liability for any of the foll ow ng:
4 (1) Receipt of a financial benefit to which the person is
5 not entitled.
6 (2) An intentional infliction of harmon the corporation
7 or its sharehol ders.
8 (3) Aviolation of section 490.833.
9 (4) An intentional violation of crimnal |aw
10 f. A provision elimnating or limting the liability of a
11 director to the corporation or its shareholders for noney
12
13
14
15
16
17
18
19
20

danages for any action taken, or any failure to take any
action, as a director, except liability for any of the
foll owi ng:
(1) The amount of a financial benefit received by a
director to which the director is not entitled.
(2) An intentional infliction of harmon the corporation
or the sharehol ders.
(3) Aviolation of section 490.833.
(4 An intentional violation of crimnal |aw
21 A provision shall not elinnate or limt the liability of a
22 director for an act or omnmi ssion occurring prior to the date
23 when the provision in the articles of incorporation becones
24 effective.
25 Sec. 11. Section 490.621, Code 2001, is anmended by addi ng
26 the followi ng new subsection
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29

30

31

NEW SUBSECTION. 6. a. An issuance of shares or other
securities convertible into or rights exercisable for shares,
in a transaction or a series of integrated transactions,
requi res approval of the shareholders, at a neeting at which a
quorum exi sts consisting of at least a majority of the votes
entitled to be cast on the matter, if both of the follow ng
conditions are satisfied:

(1) The shares, other securities, or rights are issued for
consi deration other than cash or cash equival ents.

(2) The voting power of shares that are issued and
i ssuable as a result of the transaction or series of
integrated transactions will conprise nore than twenty percent
of the voting power of the shares of the corporation that were
out standi ng i medi ately before the transaction

b. (1) For purposes of determ ning the voting power of
shares issued and issuable as a result of a transaction or
series of integrated transactions, the voting power of shares
shall be the greater of the follow ng

(a) The voting power of the shares to be issued.

(b) The voting power of the shares that woul d be
outstanding after giving effect to the conversion of
convertible shares and other securities and the exercise of
rights to be issued.

(2) A series of transactions is integrated if consummation
of one transaction is nmade contingent on consummati on of one
or nore of the other transactions.

Sec. 12. Section 490.631, subsections 2 and 3, Code 2001,
are anmended to read as foll ows:

2. If the articles of incorporation prohibit the reissue
of the acquired shares, the nunber of authorized shares is
reduced by the nunber of shares acquired




7 33 Sec. 13. Section 490.640, Code 2001, is anmended by addi ng
7 34 the foll ow ng new subsection
7 35 NEW SUBSECTION. 7. This section shall not apply to
8 1 distributions in Iliquidation under division X V.
8 2 Sec. 14. Section 490.702, subsection 1, Code 2001, is
8 3 anended to read as foll ows:
8 4 1. Except as provided in subsection 5, a corporation shal
8 5 hold a special neeting of sharehol ders upon the occurrence of
8 6 either of the follow ng:
8 7 a. On call of its board of directors or the person or
8 8 persons authorized to call a special neeting by the articles
8 9 of incorporation or byl aws.
8 10 b. If the holders of at |east ten percent of all the votes
8 11 entitled to be cast on any issue proposed to be considered at
8 12 the proposed special neeting sign, date, and deliver to the
8 13

—GOorporati-on—s—secretary

— corporation one or nore witten
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14
15
16

demands for the neeting describing the purpose or purposes for
which it is to be held, provided that the articles of
incorporation may fix a | ower percentage or a higher
percentage not exceeding twenty-five percent of all the votes
entitled to be cast on any issue proposed to be considered.

Unl ess otherwi se provided in the articles of incorporation, a
witten demand for a special neeting nmay be revoked by a
witing to that effect received by the corporation prior to
the receipt by the corporation of demands sufficient in nunber
to require the holding of a special neeting.

Sec. 15. Section 490.704, subsection 2, Code 2001, is
anended to read as follows:

2. A witten consent shall bear the date of signature of
each sharehol der who signs the consent and no witten consent
is effective to take the corporate action referred to in the
consent unless, within sixty days of the earliest dated
consent delivered in the manner required by this section to
the corporation, witten consents signed by a sufficient
nunber of holders to take action are delivered to the
corporation. A witten consent nmay be revoked by a witing to
that effect received by the corporation prior to the receipt
by the corporation of unrevoked witten consents sufficient in
nunber to take corporate action.

Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETI NG

1. At each neeting of sharehol ders, a chairperson shal
preside. The chairperson shall be appointed as provided in
the bylaws or, in the absence of such provisions, by the
board.

2. The chairperson, unless the articles of incorporation
or byl aws provide otherw se, shall determ ne the order of
busi ness and shall have the authority to establish rules for
the conduct of the neeting.

3. Any rules adopted for, and the conduct of, the neeting
shall be fair to sharehol ders.

4. The chairperson of the neeting shall announce at the
nmeeting when the polls close for each natter voted upon. |If
no announcenent is nade, the polls shall be deened to have
cl osed upon the final adjournnent of the nmeeting. After the
polls close, no ballots, proxies, or votes nor any revocations
or changes to any votes nmay be accepted.

Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code




9 20 2001, are anended to read as fol |l ows:

9

21

2. A shareholder or the shareholder's agent or attorney-

9 22 in-fact nay appoint a proxy to vote or otherwi se act for the
9 23 sharehol der by signing an appoi ntnent form

— or by an electronic

© O OO OO

transm ssion. An electronic transm ssion nmust contain or be
acconpanied by information fromwhich one can determ ne that
the shareholder, the shareholder's agent, or the sharehol der's
attorney-in-fact authorized the electronic transm ssion.

3. An appointrment of a proxy is effective when a _signed
appointnent formor an electronic transm ssion of the
appointnment is received by the

—secretary—or—ot-her—ofHH-cer—or

9

__Qgeﬂp . .
— inspector of election or the officer or agent of the

9 33 corporation authorized to tabulate votes. An appointnent is
9 34 valid for eleven nmonths unless a |onger period is expressly
9 35 provided in the appoi ntment

—form
10 1 4. An appointrment of a proxy is revocable
—by—t-he
10 2
——sharehol-der
— unl ess the appoi ntnent form
—GoRsSpi-cuousy
- or
10 3 electronic transm ssion states that it is irrevocable and the
10 4 appointnent is coupled with an interest. Appointnments coupl ed
10 5 with an interest include, but are not linmted to, the
10 6 appoi ntnent of:
10 7 a. A pledgee.
10 8 b. A person who purchased or agreed to purchase the
10 9 shares.
10 10 c. Acreditor of the corporation who extended it credit
10 11 under terns requiring the appointnent.
10 12 d. An enployee of the corporation whose enpl oynent
10 13 contract requires the appointnent.
10 14 e. A party to a voting agreenent created under section
10 15 490. 731.
10 16 8. Subject to section 490.724 and to any express
10 17 limtation on the proxy's authority
—appeari-hg—en—theface—of
10 18 stated in the appointnent formor electronic transni ssion, a
10 19 corporation is entitled to accept the proxy's vote or other
10 20 action as that of the sharehol der nmaki ng the appoi ntnent.
10 21 Sec. 18. Section 490.724, subsections 4 and 5, Code 2001,
10 22 are anmended to read as foll ows:
10 23 4. The corporation and its officer or agent who accepts or
10 24 rejects a vote, consent, waiver, or proxy appointnent in good



faith and in accordance with the standards of this section or
section 490.722, subsection 2, are not liable in danages to

t he sharehol der for the consequences of the acceptance or
rejection.

5. Corporate action based on the acceptance or rejection
of a vote, consent, waiver, or proxy appointment under this
section or section 490.722, subsection 2, is valid unless a
court of conpetent jurisdiction determ nes otherwi se.

Sec. 19. Section 490.727, subsection 1, Code 2001, is
amended to read as foll ows:

1. The articles of incorporation or bylaws may provide for
a greater quorumor voting requirenent for sharehol ders or
voting groups of shareholders than is provided for by this
chapter.

Sec. 20. Section 490.728, subsection 1, Code 2001, is
amended to read as foll ows:

1. Unless otherwise provided in the articles of
incorporation, directors are elected by a

—Aejorty
— plurality

11

8

9
10
11
12
13
14

of the votes cast by the shares entitled to vote in the
election at a neeting at which a quorumis present.

Sec. 21. NEW SECTION. 490.729 | NSPECTORS OF ELECTI ON

1. A corporation having any shares |listed on a nationa
securities exchange or regularly traded in a market maintained
by one or nore nmenbers of a national or affiliated securities
associ ation shall, and any other corporation may, appoint one
or nore inspectors to act at a nmeeting of sharehol ders and
make a witten report of the inspectors' determnations. Each
i nspector shall take and sign an oath faithfully to execute
the duties of inspector with strict inpartiality and according
to the best of the inspector's ability.

2. The inspectors shall do all of the follow ng:

a. Ascertain the nunmber of shares outstanding and the
voting power of each.

Determ ne the shares represented at a neeting.
Determine the validity of proxies and ballots.
Count all votes.

Determ ne the result.

An inspector nmay be an officer or enployee of the
cor poration.

Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS.

1. An agreenent anong the sharehol ders of a corporation
that complies with this section is effective anpong the
sharehol ders and the corporation even though it is
i nconsistent with one or nmore other provisions of this chapter
inthat it does one of the follow ng:

a. Elimnates the board of directors or restricts the
di scretion or powers of the board of directors.

b. Governs the authorization or naking of distributions
whet her or not in proportion to ownership of shares, subject
to the limtations in section 490.640

c. Establishes who shall be directors or officers of the
corporation, or their ternms of office or manner of selection
or renoval

d. Governs, in general or in regard to specific matters
the exercise or division of voting power by or between the
sharehol ders and directors or by or anpbng any of them
i ncluding use of weighted voting rights or director proxies.

e. Establishes the terns and conditions of any agreenent
for the transfer or use of property or the provision of
services between the corporation and any sharehol der,
director, officer, or enployee of the corporation, or anpbng
any of them

f. Transfers to one or nore sharehol ders or other persons
all or part of the authority to exercise the corporate powers
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or to manage the business and affairs of the corporation,
i ncluding the resolution of any issue about which there exists
a deadl ock anpbng directors or sharehol ders.

g. Requires dissolution of the corporation at the request
of one or nore of the sharehol ders or upon the occurrence of a
speci fied event or contingency.

h. Oherw se governs the exercise of the corporate powers
or the managenment of the business and affairs of the
corporation or the relationship anong the sharehol ders, the
directors, and the corporation, or anong any of them and is
not contrary to public policy.

2.  An agreenent authorized by this section nust satisfy
all of the follow ng requirenents:

a. Be set forth in one of the follow ng places and
nanners:

(1) The articles of incorporation or bylaws and approved
by all persons who are shareholders at the tinme of the
agr eenent .

(2) Inawitten agreenent that is signed by all persons
who are shareholders at the tinme of the agreenent and is nade
known to the corporation.

b. Be subject to anmendnent only by all persons who are
sharehol ders at the tinme of the anendment, unless the
agreenment provi des ot herw se.

c. Be valid for ten years, unless the agreenment provides
ot herw se.

3. The existence of an agreenent authorized by this
section shall be noted conspicuously on the front or back of
each certificate for outstanding shares or on the information
statenment required by section 490.626, subsection 2. |If at
the tine of the agreement the corporation has shares
out standi ng represented by certificates, the corporation shal
recall the outstanding certificates and issue substitute
certificates that conply with this section. The failure to
note the existence of the agreenent on the certificate or
i nformati on statenment shall not affect the validity of the
agreenment or any action taken pursuant to it. Any purchaser
of shares who, at the time of purchase, did not have know edge
of the existence of the agreenent shall be entitled to
reci sion of the purchase. A purchaser shall be deened to have
know edge of the existence of the agreenent if its existence
is noted on the certificate or information statenent for the
shares in conpliance with this section and, if the shares are
not represented by a certificate, the informati on statement is
delivered to the purchaser at or prior to the tine of purchase
of the shares. An action to enforce the right of recision
aut hori zed by this subsection nmust be comrenced within the
earlier of ninety days after discovery of the existence of the
agreenent or two years after the tinme of purchase of the
shares.

4. An agreenent authorized by this section shall cease to
be effective when shares of the corporation are listed on a
nati onal securities exchange or regularly traced in a nmarket
mai nt ai ned by one or nore nmenbers of a national or affiliated
securities association. |f the agreenent ceases to be
effective for any reason, the board of directors may, if the
agreenment is contained or referred to in the corporation's
articles of incorporation or bylaws, adopt an anendnent to the
articles of incorporation or bylaws, without sharehol der
action, to delete the agreenment and any references to it.

5. An agreement authorized by this section that limts the
di scretion or powers of the board of directors shall relieve
the directors of, and inpose upon the person or persons in
whom such di scretion or powers are vested, liability for acts
or om ssions inposed by law on directors to the extent that
the discretion or powers of the directors are linited by the
agr eenent .



6. The existence or perfornmance of an agreenent authorized
by this section shall not be a ground for inposing persona
liability on any sharehol der for the acts or debts of the
corporation even if the agreenent or its performance treats
the corporation as if it were a partnership or results in
failure to observe the corporate formalities otherw se
applicable to the natters governed by the agreenent.

7. Incorporators or subscribers for shares nmay act as
sharehol ders with respect to an agreenment authorized by this
section if no shares have been issued when the agreenent is
made.

Sec. 23. Section 490.740, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 740 DEFI NI Tl ONS.

In this part, unless the context otherw se requires:

1. "Derivative proceeding" neans a civil suit in the right
of a donestic corporation or, to the extent provided in
section 490.747, in the right of a foreign corporation

2. "Sharehol der" includes a beneficial owner whose shares
are held in a voting trust or held by a nom nee on the
beneficial owner's behal f.

Sec. 24. NEW SECTION. 490.741 STANDI NG

A sharehol der shall not conmence or maintain a derivative
proceedi ng unl ess the sharehol der satisfies both of the
fol | owi ng:

1. Was a shareholder of the corporation at the tine of the
act or om ssion conplained of or becane a sharehol der through
transfer by operation of |aw from one who was a sharehol der at
that time.

2. Fairly and adequately represents the interests of the
corporation in enforcing the right of the corporation.

Sec. 25. NEW SECTION. 490. 742 DEMAND

A sharehol der shall not commence a derivative proceedi ng
until both of the follow ng have occurred:

1. A witten demand has been nmade upon the corporation to
take suitable action

2. N nety days have expired fromthe date the demand was
made, unless the sharehol der has earlier been notified that
the denmand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the ninety-day period.

Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDI NGS

If the corporation commences an inquiry into the
al |l egations made in the demand or conplaint, the court may
stay any derivative proceeding for a period of tinme as the
court deens appropriate

Sec. 27. NEW SECTION. 490.744 DI SM SSAL.

1. A derivative proceeding shall be disnissed by the court
on notion by the corporation if one of the groups specified in
subsection 2 or 6 has deternmned in good faith after
conducting a reasonable inquiry upon which its conclusions are
based that the maintenance of the derivative proceeding is not
in the best interests of the corporation. A corporation
nmoving to dismiss on this basis shall submit in support of the
notion a short and conci se statement of the reasons for its
det erm nati on.

2. Unless a panel is appointed pursuant to subsection 6,
the deternination in subsection 1 shall be nmade by one of the
fol | owi ng:

a. A mjority vote of independent directors present at a
nmeeting of the board of directors if the independent directors
constitute a quorum

b. A nmjority vote of a conmttee consisting of two or
nore i ndependent directors appointed by majority vote of
i ndependent directors present at a neeting of the board of
directors, whether or not such independent directors
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constitute a quorum

3. None of the followi ng shall by itself cause a director
to be considered not independent for purposes of this section:

a. The nomination or election of the director by persons
who are defendants in the derivative proceedi ng or agai nst
whom action i s demanded.

b. The nami ng of the director as a defendant in the
derivative proceeding or as a person agai nst whom action is
demanded.

c. The approval by the director of the act being
chal l enged in the derivative proceeding or demand if the act
resulted in no personal benefit to the director.

4. |If a derivative proceeding is commenced after a
determ nati on has been nmade rejecting a demand by a
sharehol der, the conmplaint shall allege with particularity
facts establishing one of the foll ow ng:

a. That a majority of the board of directors did not
consi st of independent directors at the time the determ nation
was made.

b. That the requirenents of subsection 1 have not been
met .

Al'l discovery and ot her proceedings shall be stayed during
the pendency of any notion to dismss unless the court finds
upon the notion of any party that particularized di scovery is
necessary to preserve evidence or prevent undue prejudice to
that party.

5. If amjority of the board of directors does not
consi st of independent directors at the tinme the determ nation
is made, the corporation shall have the burden of proving that
the requirenents of subsection 1 have been net. |If a mgjority
of the board of directors consists of independent directors at
the tine the determnation is nmade, the plaintiff shall have
the burden of proving that the requirenents of subsection 1
have not been net.

6. The court mamy appoint a panel of one or nore
i ndependent persons upon notion by the corporation to nake a
determ nati on whet her the mai ntenance of the derivative
proceeding is in the best interests of the corporation. In
such case, the plaintiff shall have the burden of proving that
the requirenents of subsection 1 have not been net.

Sec. 28. NEW SECTION. 490.745 DI SCONTI NUANCE OR
SETTLEMENT.

A derivative proceeding shall not be discontinued or
settled without the court's approval. |If the court determ nes
that a proposed discontinuance or settlement will
substantially affect the interests of the corporation's
sharehol ders or a class of sharehol ders, the court shal
direct that notice be given to the sharehol ders affected.

Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES

On termination of the derivative proceeding, the court nmay
do either of the follow ng:

1. Oder the corporation to pay the plaintiff's reasonable
expenses, including attorney fees incurred in the proceeding,
if it finds that the proceeding has resulted in a substantia
benefit to the corporation.

2. Oder the plaintiff to pay any defendant's reasonabl e
expenses, including attorney fees incurred in defending the
proceeding, if it finds that the proceedi ng was conmenced or
mai nt ai ned wi t hout reasonabl e cause or for an inproper
pur pose.

Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FORElI GN
CORPORATI ONS.

In any derivative proceeding in the right of a foreign
corporation, the matters covered by this part shall be
governed by the | aws of the jurisdiction of incorporation of
the foreign corporation except for sections 490. 743, 490. 745,
and 490. 746.



18 10 Sec. 31. Section 490.801, Code 2001, is anended to read as
18 11 fol | ows:

18 12 490. 801 REQUI REMENT FOR AND DUTI ES OF BOARD COF DI RECTORS
18 13 1. Except as provided in

—subsesti-on—-3

— section 490.732,
18 14 each corporation nmust have a board of directors.
18 15 2. Al corporate powers shall be exercised by or under the
18 16 authority of, and the business and affairs of the corporation
18 17 managed by or under the direction of, its board of directors,
18 18 subject to any limtation set forth in the articles of
18 19 incorporation, or in an agreenent authorized under section
18 20 490. 732.

18 25 Sec. 32. Section 490.803, subsections 2, 3, and 4, Code
18 26 2001, are anended to read as foll ows:
18 27 2.

. : | I
_18 28

, ’ : |
_18 29
—thiry percent—ortessthe nunber of directors|astapproved
_18 30
—by—t-he—shareholders—but—onrly—t-he—sharehol-ders—ray—i-nerease—or
_18 31

_ i

_18 32
— The nunber of directors

18 33 may be increased or decreased fromtinme to tinme by anendnent
18 34 to, or in the manner provided in, the articles of

18 35 incorporation or the byl aws.
19 1

s T el ¢ | : - Bl

19 2

o : he gi : e g




19

—4—

10

— 3. Directors are elected at the first annua

19
19
19
19
19
19
19
19
19

11
12
13
14
15
16
17
18
19

shar eho
unl ess
Sec.
foll ows
490.
1
princip
office
from of

—either
in the

— by or

| ders' neeting and at each annual neeting thereafter
their terns are staggered under section 490. 806

33. Section 490.809, Code 2001, is anended to read as
809 REMOVAL OF DI RECTORS BY JUDI Cl AL PROCEEDI NG
The district court of the county where a corporation's
al office or, if none in this state, its registered

is located may renmove a director of the corporation
fice in a proceedi ng comenced

19 20 right of the corporation
. | | .
19 21

—least twenty percentof the outstandingsharesof any class

—if

19 22 the court finds that both of the follow ng apply:

19 23 a. The director engaged in fraudul ent

—or—dishonest

— conduct
19 24 with respect to the corporation or its shareholders, grossly
19 25 abused the position of director, or intentionally inflicted
19 26 harmon the corporation.
19 27 b.

—Rempval s

— Considering the director's course of conduct

19 28 and the inadequacy of other available renedies, renoval would
19 29 be in the best interest of the corporation.
19 30

2.

A sharehol der proceeding on behalf of the corporation




19 31 under subsection 1 shall conply with all of the requirenents
19 32 of division VII, part D, except section 490.741.
19 33

—_—2
— 3. The court

—that repnpves—a
— in addition to renpving

19 34 the director, may bar the director fromreelection for a
19 35 period prescribed by the court.
20 1

20 3 4. This section does not limt the equitable powers of the

20 4 court to order other relief.

20 5 Sec. 34. Section 490.821, Code 2001, is anended to read as
20 6 follows:

20 7 490. 821 ACTI ON W THOUT MEETI NG

20 8 1.

—Unless
— Except to the extent that the articles of
20 9 incorporation or bylaws

— require that action
20 10 by the board of directors be taken at a neeting, action
20 11 required or pernmitted by this chapter to be taken

—at—a

— by the
20 12 board of

— directors may be taken without a
20 13 neeting if

20 15 each director signs a consent describing the action to be
20 16 taken

20 18 and delivers it to the corporation.

20 19 2. Action taken under this section is
—effective whenthe
20 20

| ' , | 7 | e



20 21

T ‘g . I
— the act of the board of directors
20 22 when one or nore consents signed by all the directors are
20 23 delivered to the corporation. The consent nay specify the
20 24 tinme at which the action taken is to be effective. A
20 25 director's consent nmay be withdrawn by revocation signed by
20 26 the director and delivered to the corporation prior to
20 27 delivery to the corporation of unrevoked witten consents

20 28 signed by all the directors.
20 29 3. A consent signed under this section has the effect of

—a

20 30

— an action taken at a neeting of the board of
20 31 directors and may be described as such in any docunent.
20 32 Sec. 35. Section 490.824, subsection 1, unnunbered
20 33 paragraph 1, Code 2001, is anmended to read as foll ows:

20 34 Unl ess the articles of incorporation or bylaws require a
20 35 different nunber, or unless otherw se specifically provided in

21 1 this chapter, a quorumof a board of directors consists of
21 2 either

21 3 Sec. 36. Section 490.825, Code 2001, is anended to read as
21 4 follows:
21 5 490. 825 COWM TTEES
21 6 1. Unless this chapter, the articles of incorporation,_ or
21 7 the bylaws provide otherwi se, a board of directors nmay create
21 8 one or nore commttees and appoi nt one or nore nenbers of the
21 9 board of directors to serve on

—them

— any conmmittee.

21 12 2.

—The
— Unless this chapter provides otherw se, the
21 13 creation of a committee and appoi ntnment of nenbers to it nust
21 14 be approved by the greater of either:
21 15 a. A mjority of all the directors in office when the
21 16 action is taken.
21 17 b. The nunber of directors required by the articles of
21 18 incorporation or bylaws to take action under section 490. 824.
21 19 3. Sections 490.820 through 490. 824




— apply both to committees of the board and to their
21 23 nenbers

—as—wel

él 24 4. To the extent specified by the board of directors or in
21 25 the articles of incorporation or bylaws, each comittee may
21 26 exercise the

— powers of the board of directors under
21 27 section 490.801
21 28 5. A conmittee shall not, however:
21 29 a. Authorize or approve distributions, except according to
21 30 formula or nethod, or within limts, prescribed by the board
21 31 of directors.
21 32 b. Approve or propose to sharehol ders action that this
21 33 chapter requires be approved by sharehol ders.
21 34 c. Fill vacancies on the board of directors or, subject to
21 35 subsection 7, on any of its conmttees.
22 1

1 | el - . ,

— d. Adopt, anend, or repeal byl aws.
22 4

. | : - I L d
22 5

22 8
—directors—
22 9

22 10

22 11



I , ho i | ot i hor
_22 13
. . . e f 1 .
_22 14
I it hin i fical ¥ | :

_22 15

—diresctors—

_22 16 6. The creation of, delegation of authority to, or action

22 17 by a conmittee does not alone constitute conpliance by a

22 18 director with the standards of conduct described in section
22 19 490. 830.
22 20 7. The board of directors nay appoint one or nore
22 21 directors as alternate nenbers of any conmittee to replace any
22 22 absent or disqualified nmenber during the nenber's absence or
22 23 disqualification. Unless the articles of incorporation or the
22 24 bylaws or the resolution creating the connmittee provide
22 25 otherwise, in the event of the absence or disqualification of
22 26 a nenber of a conmittee, the nenber or nmenbers present at any
22 27 neeting and not disqualified fromvoting, unaninobusly, nmy
22 28 appoint another director to act in place of the absent or
22 29 disqualified nenber.
22 30 Sec. 37. Section 490.830, Code 2001, is anended to read as
22 31 fol |l ows:
22 32 490. 830

—GENERAL

— STANDARDS OF CONDUCT FOR DI RECTORS
22 33 1.

—Adirector

— Each nenber of the board of directors, when

22 34 discharging the duties of a director, shal
—dischargethat
22 35

; o dut . i notudi he_di .

23

1

ot I : .
— act in conformty with al
23 2 of the follow ng

23

3

23 4
b Lih i . il | . L

23

5

a. In good faith.

- L g , i . .

23

——

6



In a manner the director reasonably believes to be
7 in the best interests of the corporation.
8 2. The nenbers of the board of directors or a comittee of

9 the board, when becomng inforned in connection with their
10 decision-nmaking function or devoting attention to their
11 oversight function, shall discharge their duties with the care

12 that a person in a like position would reasonably believe

13 appropriate under simlar circunstances.
14 3. In discharging board or conmittee duties, a director

16 entitled to rely on the performance by any of the persons
17 specified in subsection 5 to whomthe board may have

18 delegated, formally or informally by course of conduct, the

19 authority or duty to performone or nore of the board's
20 functions that are del egabl e under applicable |aw

- b
23
23
23
23
23
23
23
23
23 15 who does not have know edge that nakes reliance unwarranted is
23
23
23
23
23
23

—2

— 4. In discharging

—the—di+esctor—s
— board or committee
23 22 duties a director, who does not have know edge that nakes
23 23 reliance unwarranted, is entitled to rely on information,
23 24 opinions, reports, or statements, including financia
23 25 statenents and other financial data, if prepared or presented
23 26 by any of the

—following—

— persons specified in subsection 5.
23 27 5. A director is entitled to rely, in accordance with
23 28 subsection 3 or 4, on any of the foll ow ng:
23 29 a. One or nore officers or enployees of the corporation
23 30 whom the director reasonably believes to be reliable and
23 31 conpetent in the

— functions perfornmed or the
23 32 information, opinions, reports, or statenments provided
23 33 b. Legal counsel, public accountants, or other persons as
23 34 to matters involving skills or expertise the director
23 35 reasonably believes are either of the foll ow ng:

24 1 (1) Matters within the particular person's professional or
24 2 expert conpetence.

24 3 (2) WMatters as to which the particular person nerits

24 4 confidence

24 5 c. A conmttee of the board of directors of which the

24 6 director is not a nenber if the director reasonably believes
24 7 the conmittee nerits confidence

24 8



Sec. 38. Section 490.831, Code 2001, is anended by
striking the section and inserting in |lieu thereof the
fol | owi ng:

490.831 STANDARDS OF LI ABILITY FOR DI RECTORS

1. A director shall not be Iiable to the corporation or
its sharehol ders for any decision as director to take or not
to take action, or any failure to take any action, unless the
party asserting liability in a proceeding establishes both of
the foll ow ng:

a. That any provision in the articles of incorporation
aut hori zed by section 490.202, subsection 2, paragraph "d", or
the protection afforded by section 490.861 for action taken in
compliance with section 490.862 or 490.863 if interposed as a
bar to the proceeding by the director, does not preclude
liability.

b. That the chall enged conduct consisted or was the result
of one of the follow ng:

(1) Action not in good faith.

(2) A decision that satisfies one of the follow ng:

(a) That the director did not reasonably believe to be in
the best interests of the corporation.

(b) As to which the director was not inforned to an extent
the director reasonably believed appropriate in the
ci rcumst ances.

(3) A lack of objectivity due to the director's famlial,
financial, or business relationship with, or a |lack of
i ndependence due to the director's dom nation or control by,
anot her person having a material interest in the challenged
conduct, which also neets both of the following criteria

(a) Wich relationship or which dom nation or contro
coul d reasonably be expected to have affected the director's
judgment respecting the chall enged conduct in a manner adverse
to the corporation.

(b) After a reasonable expectation to such effect has been
established, the director shall not have established that the
chal | enged conduct was reasonably believed by the director to
be in the best interests of the corporation.

(4) A sustained failure of the director to devote
attention to ongoi ng oversight of the business and affairs of
the corporation, or a failure to devote tinely attention, by
maki ng, or causing to be made, appropriate inquiry, when
particul ar facts and circunstances of significant concern
materialize that would alert a reasonably attentive director
to the need for such oversight, attention, or inquiry.

(5) Receipt of a financial benefit to which the director
was not entitled or any other breach of the director's duties
to deal fairly with the corporation and its sharehol ders that
i s actionabl e under applicable | aw.

2. a. A party seeking to hold the director liable for



nmoney danmages shall al so have the burden of establishing both
of the follow ng

(1) That harmto the corporation or its sharehol ders has
been suf fered.

(2) The harmsuffered was proxi mately caused by the
director's chall enged conduct.

b. A party seeking to hold the director |iable for other
money paynment under a | egal renedy, such as conpensation for
the unaut hori zed use of corporate assets, shall al so have
what ever persuasi on burden nmay be called for to establish that
the paynment sought is appropriate in the circunstances.

c. A party seeking to hold the director liable for other
nmoney paynent under an equitable renedy, such as profit
recovery by or disgorgenent to the corporation, shall also
have what ever persuasion burden may be called for to establish
that the equitable renmedy sought is appropriate in the
ci rcumst ances

3. This section shall not do any of the foll ow ng:

a. In any instance where fairness is at issue, such as
consi deration of the fairness of a transaction to the
corporation under section 490.861, subsection 2, paragraph

c", alter the burden of proving the fact or l|ack of fairness
ot herwi se applicable.

b. Ater the fact or lack of liability of a director under
anot her section of this chapter, such as the provisions
governi ng the consequences of an unlawful distribution under
section 490.833 or a transactional interest under section
490. 861.

c. Affect any rights to which the corporation or a
sharehol der may be entitled under another statute of this
state or the United States.

Sec. 39. Section 490.833, Code 2001, is anended to read as
foll ows:

490.833 LIABILITY FOR UNLAWFUL DI STRI BUTI ON.

26 32 director who votes for or assents to a distribution

—rade—in

26

33

—vi-olati-en—ef—thi-s—chapter—or—the—articles—ofincorporation
—in
26 34 excess of what nmay be authorized and made pursuant to section
26 35 490. 640, subsection 1, or section 490.1409, subsection 1, is
27 1 personally liable to the corporation for the anount of the
27 2 distribution that exceeds what coul d have been distri buted

27 3 without violating

i | . F

27

4

— section 490.640, subsection 1, or section

27
27
27
27
27

5
6
7
8
9

490. 1409, subsection 1, if the party asserting liability
establ i shes that when taking the action the director did not
conply with section 490. 830.

2. Adirector held liable for an unlawful distribution
under subsection 1 is entitled to




. : :
— both of
27 10 the follow ng:
27 11 a.

— Contribution fromevery other director who

27 14 could be held liable under subsection 1 for the unl awful

27 15 distribution.
27 16 b.

—Each
— Recoupnent from each sharehol der

—for

— of the pro
27 17 rata portion of the anmpbunt of the unlawful distribution the
27 18 sharehol der accepted, knowi ng the distribution was made in
27 19 violation of

" I : e .

27 20 section 490.640, subsection 1, or section 490.1409, subsection

27 21 1.

27 22 3. a. A proceeding to enforce the liability of a director

27 23 under subsection 1 is barred unless it is comenced within two

27 24 years after one of the follow ng dates

27 25 (1) The date on which the effect of the distribution was
27 26 neasured under section 490. 640, subsection 5 or 7.

27 27 (2) The date as of which the violation of section 490. 640,

27 28 subsection 1, occurred as the consequence of disregard of a
27 29 restriction in the articles of incorporation.

27 30 (3) The date on which the distribution of assets to

27 31 sharehol ders under section 490.1409, subsection 1., was nade.
27 32 b. A proceeding to enforce contribution or recoupnent

27 33 under subsection 2 is barred unless it is conmmenced within one

27 34 year after the liability of the claimant has been finally

27 35 adjudi cated under subsection 1

28 1 Sec. 40. Section 490.840, Code 2001, is anended to read as
28 2 fol |l ows:

28 3 490. 840

—REQJRED
— OFFI CERS.
28 4 1. A corporation has the

—officers
— offices described inits
28 5 bylaws or

—appointed

— designated by the board of directors in
28 6 accordance with the byl aws.
28 7 2.



— The board of directors nmay el ect
28 8 individuals to fill one or nore offices of the corporation.
28 9 An officer nmay appoint one or nore officers

—oF—assi-stant
28 10

—officers
— if authorized by the bylaws or the board of
28 11 directors.
28 12 3. The bylaws or the board of directors shal

—delegate

28 13 assign to one of the officers responsibility for preparing

28 14 minutes of the directors' and sharehol ders' neetings and for
28 15 mmintaining and authenticating the records of the corporation
28 16 required to be kept under section 490.1601, subsections 1 and
28 17 5.

28 18 4. The sane individual may simultaneously hold nore than
28 19 one office in a corporation.

28 20 Sec. 41. Section 490.842, Code 2001, is anmended to read as
28 21 foll ows:

28 22 490. 842 STANDARDS OF CONDUCT FOR OFFI CERS

28 23 1. An officer

. " : . | sl
28 24

I £f . ot I :
— when perfornming in
28 25 such capacity shall act in confornmity with all of the
28 26 follow ng:
28 27 a. |In good faith.
28 28 b. Wth the care

—an—ordi-Rari-y—prudent
— that a person in a
28 29 like position would reasonably exercise under simlar
28 30 circunstances.
28 31 c. In a manner the officer reasonably believes to be in
28 32 the best interests of the corporation.
28 33 2. In discharging the

—person-—s
— officer's duties an
28 34 officer, who does not have know edge that nmakes reliance
28 35 unwarranted, is entitled to rely on

— any
29 3 of the follow ng
29 4 a.  The performance of properly delegated responsibilities

29 5 by one or nore enployees of the corporation whomthe officer
29 6 reasonably believes to be reliable and conpetent in performng

29 7 the responsibilities del egated.




29 8

—a
- b

—Ohe
— Information, opinions, reports, or statenents,

29 9 including financial statements and other financial data,
29 10 prepared or presented by one or nore

—officers—or

— enpl oyees of
29 11 the corporation whomthe officer reasonably believes to be
29 12 reliable and conpetent in the matters presented
29 13

—b—

— €. Legal counsel, public accountants, or other persons
29 14 retained by the corporation as to matters involving skills or
29 15 expertise the officer reasonably believes are matters within
29 16 the particular person's professional or expert conpetence, or
29 17 in which the particular person nerits confidence

29 18 3.

29 21 officer shall not be liable as an officer to the corporation
29 22 or its shareholders for any decision to take or not to take
29 23 action, or any failure to take any action, if the duties of

29 24 the officer are perforned in conpliance with this section.

29 25 Whether an officer who does not conply with this section shal
29 26 have liability will depend in such instance on applicable |aw,
29 27 including those principles of section 490.831 that have

29 28 rel evance.

29 33 Sec. 42. Section 490.843, Code 2001, is anended to read as
29 34 foll ows:

29 35 490. 843 RESI GNATI ON AND REMOVAL OF OFFI CERS

30 1 1. An officer may resign at any tinme by delivering notice
30 2 to the corporation. A resignation is effective when the

30 3 notice is delivered unless the notice specifies a later

30 4 effective

—date



time. |If aresignation is nade effective at a
30 5 later

%

— tinme and the
—Gopeaii-on
— board or appointing
30 6 officer accepts the future effective

g

)

— the board
30 7

—of—di+ectors
— or _the appointing officer may fill the pending
30 8 vacancy before the effective

—date
—tinme if the board
—of
30 9
—di+rectors

— or _appointing officer provides that the successor
30 10 does not take office until the effective

t

- tine.

30 15 2.
—A-board—ofdirectors—ay—+erpve—any
— An officer may be

30 16 renpved at any tinme with or without cause by any of the

30 17 foll ow ng:
30 18 a. The board of directors.

30 19 b. The officer who appointed such officer, unless the
30 20 bylaws of the board of directors provide otherw se.

30 21 c. Any other officer if authorized by the bylaws of the
30 22 board of directors.

30 23 3. In this section, "appointing officer" nmeans the

30 24 officer, including any successor to that officer, who
30 25 appointed the officer resigning or being renoved.




30 26 Sec. 43. Section 490.850, Code 2001, is anended to read as
30 27 follows:
30 28 490. 850 DEFI NI TI ONS.
30 29 As used in this part of this chapter, unless the context
30 30 otherwi se requires:
30 31 1. "Corporation” includes any donestic or foreign
30 32 predecessor entity of a corporation in a mnerger
—o+—ot-her
30 33

. : . , : I

30

34

. Y :

30

35 2. "Director" or "officer" means an individual who is or
31 1 was a director or officer, respectively, of a corporation
—or
31 2
| ndividual
— who, while a director or officer of
—a
— the
31 3 corporation, is or was serving at the corporation's request as
31 4 a director, officer, partner, trustee, enployee, or agent of
31 5 another

—foreign—or
— donestic or foreign corporation,

31 6 partnership, joint venture, trust, enployee benefit plan, or
31 7 other
— entity. A director or officer is considered
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8 to be serving an enpl oyee benefit plan at the corporation's

9 request if the director's duties to the corporation also

10 i npose duties on, or otherw se involve services by, that

11 director to the plan or to participants in or beneficiaries of
12 the plan. "Director" or "officer" includes, unless the

13 context requires otherw se, the estate or persona

14 representative of a director or officer.

15 3. "Disinterested director" neans a director who at the
16 tine of a vote referred to in section 490.853, subsection 3,
17 or a vote or selection referred to in section 490. 855

18 subsection 2 or 3, is not either of the foll ow ng:

a. A party to the proceeding.

20 b. An individual having a fanmlial, financial

21 professional, or enploynent relationship with the director

22 whose indemification or advance for expenses is the subject
23 of the decision being nade, which relationship would, in the
24 circunstances, reasonably be expected to exert an influence on

25 the director's judgnent when voting on the decision being
26 made.

— 4. "Expenses"

—ihelude
— includes counsel fees.



31 28

—4
— 5. "Liability" nmeans the obligation to pay a judgment,
31 29 settlenent, penalty, fine, including an excise tax assessed
31 30 with respect to an enpl oyee benefit plan, or reasonable
31 31 expenses incurred with respect to a proceeding.
31 32

—5—
— 6. "Oficial capacity" neans:
31 33 a. Wen used with respect to a director, the office of

31 34 director in a corporation
31 35 b. \When used with respect to an

ndivid | |

32 1

—director
— officer, as contenplated in section 490.856, the
32 2 office in a corporation held by the officer

32 5 "COfficial capacity" does not include service for any other

— domestic or foreign corporation or any partnership
32 7 joint venture, trust, enployee benefit plan, or other
32 8

—enlerp-se
— entity.
32 9

—6—
- 7. "Party"

—ihcludes
— neans an individual who was, is, or
32 10 is threatened to be made a

—hared

— defendant or respondent in a
32 11 proceeding
32 12

— 8. "Proceeding" nmeans any threatened, pending, or
32 13 conpl eted action, suit, or proceeding, whether civil,
32 14 crimnal, adm nistrative, or investigative and whether formm
32 15 or informal.
32 16 Sec. 44. Section 490.851, Code 2001, is anended to read as
32 17 fol |l ows:
32 18 490. 851

—AUTFHORHY—TOHNBEMNHEY



— PERM SSI BLE

32 19 | NDEMNI FI CATI ON.

32 20 1. Except as otherw se provided in
—subsestion—4
— this

32 21 section, a corporation may i ndemify an individua
—made
— who is

32 22 a party to a proceedi ng because the individual is
—or—was
- a

32 23 director against liability incurred in the proceeding if al

32
32
32
32
32

24 of the follow ng apply:
25 a. The individual acted in good faith.

26 b. The individual reasonably believed:
27 (1) 1In the case of conduct in the individual's officia
28 capacity

that the individual's conduct

29 was in the corporation's best interests.

30 (2) 1In all other cases, that the individual's conduct was
31 at |l east not opposed to the corporation's best interests.

32 c. In the case of any crimnal proceeding, the individua
33 had no reasonabl e cause to believe the individual's conduct

34 was unlawful, or the individual engaged in conduct for which
35 broader indemification has been nmade pernissible or

1 obligatory under a provision of the articles of incorporation
2 as authorized by section 490.202, subsection 2, paragraph "e".
3 2. Adirector's conduct with respect to an enpl oyee

4 benefit plan for a purpose the director reasonably believed to
5 be inthe interests of the participants in and beneficiaries
6
7
8
9

of the plan is conduct that satisfies the requirenent of
subsection 1, paragraph "b", subparagraph (2).
3. The termination of a proceeding by judgnent, order,
settlenment, conviction, or upon a plea of nolo contendere or
10 its equivalent is not, of itself, determinative that the
11 director did not neet the relevant standard of conduct
12 described in this section.

13 4.

— Unl ess ordered by a court under section 490. 854,

14 subsection 1, paragraph "c", a corporation shall not indemify
15 a director under this section in either of the follow ng

16 circumst ances:

17 a. In connection with a proceeding by or in the right of
18 the corporation

i which the di i udaed Liabl

33

19

except for reasonable expenses incurred in

33
33
33
33

20 connection with the proceeding if it is determ ned that the
21 director has net the relevant standard of conduct under

22 subsection 1.

23 b. In connection with any

—other
— proceeding

—chargi-ng



33 26 respect to conduct for which the director was adjudged |iable
33 27 on the basis that

—personal

— the director received a financia
33 28 benefit

. | . L I .
— to which the

33 29 director was not entitled, whether or not involving action in
33 30 the director's official capacity.
33 31

_ | E . . I I hi . .
33 32

. , T i n the ridl f
33 33

. e Lim I | . L
33 34
. . I e
33 35 Sec. 45. Section 490.852, Code 2001, is anended to read as
34 1 foll ows:

34 2 490. 852 MANDATCORY | NDEMNI FI CATI ON
34 3

I Linited by i : e o

34 4 corporation shall indemify a director who was wholly

34 5 successful, on the nerits or otherwi se, in the defense of any

34 6 proceeding to which the director was a party because the

34 7 director is or was a director of the corporation agai nst

34 8 reasonabl e expenses incurred by the director in connection

34 9 with the proceeding.

34 10 Sec. 46. Section 490.853, Code 2001, is anended to read as

34 11 foll ows:

34 12 490. 853 ADVANCE FOR EXPENSES.

34 13 1. A corporation may, before final disposition of a

34 14 proceeding, advance funds to pay for or reinburse the

34 15 reasonabl e expenses incurred by a director who is a party to a
16

proceedi ng

. I ¢ final di L ‘ol ;

34 17 because the person is a director if

—any—of

— the person delivers
34 18 all of the follow ng

— to the corporation:




34 19 a.

ho di  urni ,

— Awitten
34 20 affirmation of the director's good faith belief that the
34 21 director has net the rel evant standard of conduct described in
34 22 section 490.851 or that the proceeding involved conduct for
34 23 which liability has been elininated under a provision of the
34 24 articles of incorporation as authorized by section 490. 202,
34 25 subsection 2, paragraph "d".
34 26 b.

ho di e ni :

— The director's
34 27 witten undertaking

i E:EEE'tEE’ ;EFE;;;I or—on th; EI-I:E;t;:us
34 28

—behalf
— to repay

—the advance

— any funds advanced if the
34 29 director is not entitled to mandatory i ndemifi cati on under
34 30 section 490.852 and it is ultimately determ ned under section
34 31 490.854 or section 490.855 that the director

—didhnotmeet that
34 32 has not net the rel evant standard of conduct described in
34 33 section 490.851
34 34

I K | i . g |

35 1
. e . b .

35 2 2. The undertaking required by subsection 1, paragraph
35 3 "b", mnmust be an unlimted general obligation of the director
35 4 but need not be secured and may be accepted w thout reference
35 5 to the financial ability of the director to nmake repaynent.
35 6 3.

. . | : .
— Aut horizations of
35 7 paynments under this section shall be made

—iR—the—rmaRhner

35 8

— according to the one of the
35 9 follow ng:
35 10 a. By the board of directors:
35 11 (1) If there are two or nore disinterested directors, by a
35 12 mpjority vote of all the disinterested directors, a mpjority
35 13 of whom shall for such purpose constitute a quorum or by a
35 14 mpjority of the nenbers of a comittee of two or nore




35 15 disinterested directors appointed by such a vote.

35 16 (2) If there are fewer than two disinterested directors,
35 17 by the vote necessary for action by the board in accordance
35 18 with section 490.824, subsection 3, in which authorization
35 19 directors who do not qualify as disinterested directors may

35 20 participate.
35 21 b. By the shareholders, but shares owned by or voted under

35 22 the control of a director who at the time does not qualify as
35 23 a disinterested director may not be voted on the

35 24 authorization.

35 25 Sec. 47. Section 490.854, Code 2001, is anended to read as
35 26 foll ows:

35 27 490. 854 COURT- ORDERED | NDEMNI FI CATI ON.

— A director

—of—t-he—corporati-on

— who is a
35 30 party to a proceedi ng because the person is a director may
35 31 apply for indemification or an advance for expenses to the
35 32 court conducting the proceeding or to another court of
35 33 competent jurisdiction

—&h
— After receipt of an application,
35 34

—the—cout
— and after giving any notice

—the court
— It considers
35 35 necessary

—, the court shall do one of the follow ng:
36 1 a._ Oder indemification if

—t
— the court determn nes
—either

36 2

—of—thefolowng—

36 3

—31— The
— that the director is entitled to mandatory
36 4 indemnification under section 490. 852

_ el I

36 5
hall al I | . I G

36 6



37

37 10
37 11
37 12

b. Oder indemification or advance for expenses if the
court determines that the director is entitled to
indemmification or advance for expenses pursuant to a
provi sion authorized by section 490.858, subsection 1.

c. Oder indemification or advance for expenses if the
court determines, in viewof all the relevant circunstances
that it is fair and reasonable to do one of the foll ow ng:

(1) To indemify the director.

2 To advance expenses to the director, even if the
director has not net the rel evant standard of conduct set
forth in section 490.851, subsection 1, failed to conply with
section 490.853 or was adjudged liable in a proceeding
referred to in subsection 490.851, subsection 4, paragraph
or "b", but if the director was adjudged so liable the
director's indemification shall be |linmted to reasonable
expenses incurred in connection with the proceeding.

2. If the court determnes that the director is entitled
to indemification under subsection 1, paragraph "a", or to
indemmification or advance for expenses under subsection 1,
paragraph "b", it shall also order the corporation to pay the
director's reasonabl e expenses incurred in connection with
obt ai ning court-ordered i ndemification or advance for
expenses. If the court determnes that the director is
entitled to indemmification or advance for expenses under
subsection 1, paragraph "c", it nmay also order the corporation
to pay the director's reasonable expenses to obtain court-
ordered indemification or advance for expenses.

Sec. 48. Section 490.855, Code 2001, is anended to read as
foll ows:

490. 855 DETERM NATI ON AND AUTHORI ZATI ON OF
| NDEWMNI FI CATI ON.

1. A corporation shall not indemify a director under
section 490. 851 unl ess aut horized

a




—inthe
— for a specific

—case

37 13 proceeding after a determ nation has been nade that
37 14 indemmification of the director is permssible
—inAthe
37 15
—cirocunstances
— because the director has nmet the rel evant
37 16 standard of conduct set forth in section 490.851.
37 17 2. The deternination shall be nmade by any of the

37 18 foll owi ng:
37 19 a.

he board of di by maior :
37 20

S f di . . I
37 21

— |If there are two or nore disinterested directors,
37 22 by the board of directors by a majority vote of all the
37 23 disinterested directors, a majority of whomshall for such
37 24 purpose constitute a quorum or by a majority of the nenbers

37 25 of a conmttee of two or nore disinterested directors
37 26 appointed by such a vote.

——
— b. By special legal counsel:
37 33 (1) Selected

| he L | of di . .
—in
37 34 the nmanner prescribed in paragraph "a"



37 35 (2) |If

—a—guorumof the board of

— there are fewer than two
38 1 disinterested directors

38 3 selected by

L E
— the

—fu
— board of directors, in
38 4 which selection directors who

— do not qualify as
38 5 disinterested directors nmay participate.
38 6

—d-
— Cc. By the sharehol ders, but shares owned by or voted
38 7 under the control of

—directors
— a director who
—ate

— at the tine
38 8

— does not qualify as a disinterested
38 9 director shall not be voted on the determ nation.

38 10 3. Authorization of indemnification
—andevalyationasto
38 11

— shall be made in the sane manner as
38 12 the determ nation that indemification is permssible, except
38 13 that if there are fewer than two disinterested directors or if

38 14 the determination is nade by special |egal counsel,
38 15 aut horization of indemification

—anhd—evaluation—as—to

38 16

— shall be made by those entitled
38 17 under subsection 2, paragraph

W
— "b", to select special |lega
38 18 counsel
38 19 Sec. 49. Section 490.856, Code 2001, is anended to read as
38 20 fol |l ows:
38 21 490. 856 | NDEMNI FI CATI ON OF OFFI CERS




—2
-1

—The
— A corporation may i ndemify and advance expenses
38 31 under this part to an officer

——enployee—or agent
— of the
38 32 corporation who is

—npot a director to
— a party to the proceeding
38 33 because the person is an officer, according to all of the

38 34 follow ng:

38 35 a. To the sane extent as to a director.
39 1
—3
- b.
. nd Lt I
39 2



— If the
39 4 person is an officer but not a director, to such further
39 5 extent as may be provided by

—ts
— the articles of
39 6 incorporation, the byl aws,

e .

— a

39 7 resolution of

—ts
— the board of directors, or contract, except

39 8 for either of the foll ow ng
39 9 (1) Liability in connection with a proceeding by or in the
39 10 right of the corporation other than for reasonabl e expenses
39 11 incurred in connection with the proceeding.
39 12 (2) liability arising out of conduct that constitutes any
39 13 of the foll ow ng:
39 14 (a) Receipt by the officer of a financial benefit to which
39 15 the officer is not entitled.
39 16 (b) An intentional infliction of harmon the corporation
39 17 or the sharehol ders.
39 18 (c) Anintentional violation of crimnal |aw
39 19 2. The provisions of subsection 1, paragraph "b"., shal
39 20 apply to an officer who is also a director if the basis on
39 21 which the officer is nade a party to a proceeding is an act or
39 22 onission solely as an officer.
39 23 3. An officer of a corporation who is not a director is
39 24 entitled to mandatory indemification under section 490. 852,
39 25 and mry apply to a court under section 490.854 for
39 26 indemmification or an advance for expenses, in each case to
39 27 the sane extent to which a director nmay be entitled to
39 28 indemification or advance for expenses under those
39 29 provisions.
39 30 Sec. 50. Section 490.857, Code 2001, is anended to read as
39 31 fol |l ows:
39 32 490. 857 | NSURANCE
39 33 A corporation may purchase and naintain insurance on behal f
39 34 of an individual who is

—OoF—Was

— a director

— or officer
39 35

—enployee—or—agent

— of the corporation, or who, while a
40 1 director

— or officer

——enployee—or—agent

— of the corporation,

40

2

— serves at the

—+reguest of the corporation



40 3 corporation's request as a director, officer, partner,
40 4 trustee, enployee, or agent of another

—forei-gh—or
— donestic or

40 5 foreign corporation, partnership, joint venture, trust,
40 6 enpl oyee benefit plan, or other

—enlerp-se

— entity, against
40 7 liability asserted against or incurred by that individual in
40 8 that capacity or arising fromthe individual's status as a
40 9 director

— or officer,

— whet her 6r not the’
40 10 corporation would have power to indemify or advance expenses
40 11 to that individual against the sane liability under

—section

40

12

—490-851 or 490852
— this part.

13

Sec. 51. Section 490.858, Code 2001, is anmended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 858 VARI ATI ON BY CORPORATE ACTI ON APPL| CATI ON OF
PART.

1. A corporation may, by a provisioninits articles of
i ncorporation or bylaws or in a resolution adopted or a
contract approved by its board of directors or sharehol ders,
obligate itself in advance of the act or omission giving rise
to a proceeding to provide indemification in accordance with
section 490.851 or advance funds to pay for or reinmburse
expenses in accordance with section 490.853. Any such
obligatory provision shall be deened to satisfy the
requirenents for authorization referred to in section 490. 853
subsection 3, and in section 490.855, subsection 3. Any such
provi sion that obligates the corporation to provide
indemification to the fullest extent pernmitted by |aw shal
be deened to obligate the corporation to advance funds to pay
for or reinburse expenses in accordance with section 490. 853
to the fullest extent permitted by |aw, unless the provision
specifically provi des otherw se.

2.  Any provision pursuant to subsection 1 shall not
obligate the corporation to indemify or advance expenses to a
director of a predecessor of the corporation, pertaining to
conduct with respect to the predecessor, unless otherw se
specifically provided. Any provision for indemification or
advance for expenses in the articles of incorporation, bylaws,
or a resolution of the board of directors or shareholders of a
predecessor of the corporation in a nmerger or in a contract to
whi ch the predecessor is a party, existing at the tinme the
merger takes effect, shall be governed by section 490.1106,
subsection 1, paragraph "c".

3. A corporation nay, by a provision in its articles of
incorporation, limt any of the rights to indemification or
advance for expenses created by or pursuant to this part.

4. This part does not linmit a corporation's power to pay
or reinburse expenses incurred by a director or an officer in
connection with the director's or officer's appearance as a



43

43 10
43 11
43 12

witness in a proceeding at a tine when the director or officer
is not a party.
5. This part does not limt a corporation's power to
i ndermmi fy, advance expenses to, or provide or nmaintain
i nsurance on behal f of an enpl oyee or agent.

Sec. 52. NEW SECTION. 490.859 EXCLUSIVITY OF PART.

A corporation may provide indemification or advance
expenses to a director or an officer only as pernmitted by this
part.

Sec. 53. NEW SECTION. 490.860 DEFI N TIONS

In this part:

1. "Conflicting interest” with respect to a corporation
nmeans the interest a director of the corporation has

respecting a transaction effected or proposed to be effected
by the corporation, or by a subsidiary of the corporation or
any other entity in which the corporation has a controlling

interest, if either of the follow ng applies:

a. \Wether or not the transaction is brought before the
board of directors of the corporation for action, the director
knows at the time of commitnment that the director or a related
person is a party to the transaction or has a benefici al
financial interest in or is so closely linked to the
transaction and is of such financial significance to the
director or a related person that the interest would
reasonably be expected to exert an influence on the director's
judgnent if the director were called upon to vote on the
transacti on.

b. The transaction is brought, or is of such character and
significance to the corporation that it would in the nornal
course be brought, before the board of directors of the
corporation for action, and the director knows at the tine of
commitnment that any of the follow ng persons is either a party
to the transaction or has a beneficial financial interest in
or is so closely linked to the transaction and is of such
financial significance to the person that the interest would
reasonably be expected to exert an influence on the director's
judgrment if the director were called upon to vote on the
transacti on:

(1) An entity, other than the corporation, of which the
director is a director, general partner, manager, menber,
agent, or enployee.

(2) A person that controls one or nore of the entities
specified in subparagraph (1) or an entity that is controlled
by, or is under comon control with, one or nore of the
entities specified in subparagraph (1).

(3) An individual who is a general partner, principal,
comenber, or enployer of the director.

2. "Director's conflicting interest transaction” wth
respect to a corporation neans a transaction effected or
proposed to be effected by the corporation, or by a subsidiary
of the corporation or any other entity in which the
corporation has a controlling interest, respecting which a

director of the corporation has a conflict of interest.

3. "Related person"” of a director neans any of the
fol | owi ng:

a. The spouse of the director, or a parent or a sibling of

a spouse of a director.

b. A child, grandchild, sibling, or parent of the
director, or a spouse of a child, grandchild, sibling, or
parent of the director.

c. An individual having the same hone as the director.

d. Atrust or estate of which an individual specified in
this subsection is a substantial beneficiary.

e. Atrust, estate, inconpetent, conservatee, or mnor of
which the director is a fiduciary.

4. "Required disclosure"” nmeans disclosure by the director
who has a conflicting interest of both of the foll ow ng:



a. The existence and nature of the director's conflicting
interest.

b. Al facts known to the director respecting the subject
matter of the transaction that an ordinarily prudent person
woul d reasonably believe to be material to a judgnment about
whet her or not to proceed with the transaction

5. "Tinme of comitnent" respecting a transaction neans the
time when the transaction is consunmated or, if nade pursuant
to contract, the tinme when the corporation, or its subsidiary
or the entity in which it has a controlling interest, becones
contractually obligated so that its unilateral wthdrawal from
the transaction would entail significant loss, liability, or
ot her dammge.

Sec. 54. NEW SECTION. 490.861 JUDI Cl AL ACTI ON

1. Atransaction effected or proposed to be effected by a
corporation, or by a subsidiary of the corporation or any
other entity in which the corporation has a controlling
interest, that is not a director's conflicting interest
transaction shall not be enjoined, set aside, or give rise to
an award of damages or other sanctions, in a proceeding by a
sharehol der or by or in the right of the corporation, because
a director of the corporation, or any person with whom or
whi ch the director has a personal, econonmic, or other
association, has an interest in the transaction.

2. Adirector's conflicting interest transaction shall not
be enjoined, set aside, or give rise to an award of damages or
other sanctions, in a proceeding by a shareholder or by or in
the right of the corporation, because the director, or any
person with whom or which the director has a personal
economni c, or other association, has an interest in the
transaction, if any one of the following is true:

a. Directors' action respecting the transaction was at any
time taken in conpliance with section 490. 862.

b. Sharehol ders' action respecting the transaction was at
any tinme taken in conpliance with section 490. 863.

c. The transaction, judged according to the circunstances
at the tinme of commitnment, is established to have been fair to
the corporation.

Sec. 55. NEW SECTION. 490.862 DI RECTORS ACTION

1. Directors' action respecting a transaction is effective
for purposes of section 490.861, subsection 2, paragraph "
if the transaction received the affirmative vote of a
majority, but no fewer than two, of those qualified directors
on the board of directors or on a duly enpowered conmnittee of
the board who voted on the transaction after either required
di sclosure to them to the extent the infornmati on was not
known by them or conpliance with subsection 2. However,
action by a commttee is so effective only if both of the
followi ng are satisfied

a. Al its nenbers are qualified directors.

b. Its nenbers are either all the qualified directors on
the board or are appointed by the affirmative vote of a
majority of the qualified directors on the board.

2. If adirector has a conflicting interest respecting a
transaction but neither the director nor a rel ated person of
the director specified in section 490.860, subsection 3,
paragraph "a", is a party to the transaction, and if the
director has a duty under |aw or professional canon, or a duty
of confidentiality to another person, respecting infornation
relating to the transaction such that the director shall not
make the di sclosure described in section 490.860, subsection
4, paragraph "b", then disclosure is sufficient for purposes
of subsection 1 if the director does both of the follow ng:

a. Discloses to the directors voting on the transaction
the existence and nature of the director's conflicting
interest and informs them of the character and linitations
i mposed by that duty before their vote on the transaction

a’,



b. Plays no part, directly or indirectly, in their
del i berations or vote.

3. Amjority, but no fewer than two, of all the qualified
directors on the board of directors, or on the comittee,
constitutes a quorum for purposes of action that conplies with
this section. Directors' action that otherw se conplies with
this section is not affected by the presence or vote of a
director who is not a qualified director.

4. For purposes of this section, "qualified director”
nmeans, with respect to a director's conflicting interest
transaction, any director who does not have either a
conflicting interest respecting the transaction, or a
famlial, financial, professional, or enployment relationship
with a second director who does have a conflicting interest
respecting the transaction, which relationship would, in the
circunstances, reasonably be expected to exert an influence on
the first director's judgnent when voting on the transaction.

5. Directors' action conplying with subsection 1 may be
taken at any time, before or after the transaction, and nay
deal with a single transaction or a specified category of
simlar transactions.

Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTI ON

1. Shareholders' action respecting a transaction is
ef fective for purposes of section 490.861, subsection 2,
paragraph "b", if a mapjority of the votes entitled to be cast
by the holders of all qualified shares were cast in favor of
the transaction after all of the follow ng occurred:

a. Notice to shareholders describing the director's
conflicting interest transaction.

b. Provision of the information referred to in subsection
4.

c. Required disclosure to the sharehol ders who voted on
the transaction, to the extent the informati on was not known
by them

2. For purposes of this section, "qualified shares" neans
any shares entitled to vote with respect to the director's
conflicting interest transaction except shares that, to the
know edge, before the vote, of the secretary, or other officer
or agent of the corporation authorized to tabulate votes, are
beneficially owned, or the voting of which is controlled, by a
director who has a conflicting interest respecting the
transaction or by a related person of the director, or both.

3. Amjority of the votes entitled to be cast by the
hol ders of all qualified shares constitutes a quorum for
purposes of action that conplies with this section. Subject
to the provisions of subsections 4 and 5, sharehol ders' action
that otherw se conplies with this section is not affected by
the presence of holders, or the voting of shares that are not
qual i fied shares.

4. For purposes of conpliance with subsection 1, a
director who has a conflicting interest respecting the
transaction shall, before the sharehol ders' vote, informthe
secretary, or other officer or agent of the corporation
aut horized to tabul ate votes, of the nunber, and the identity
of persons holding or controlling the vote, of all shares that
the director knows are beneficially owned, or the voting of
which is controlled, by the director or by a related person of
the director, or both.

5. If a shareholders' vote does not conmply with subsection
1 solely because of a failure of a director to conply with
subsection 4, and if the director establishes that the
director's failure did not deterni ne and was not intended by
the director to influence the outcone of the vote, the court
may, with or without further proceedi ngs respecting section
490. 861, subsection 2, paragraph "c", take such action
respecting the transaction and the director, and give such
effect, if any, to the sharehol ders' vote, as it considers



47 7 appropriate in the circunstances

47 8 6. Action that conplies with subsection 1 may be taken at
47 9 any tine, before or after the transaction, and may deal with a
47 10 single transaction or a specified category of sinilar

47 11 transactions.

47 12 Sec. 57. Section 490.1001, subsection 1, Code 2001, is

47 13 amended to read as fol |l ows:

47 14 1. A corporation may amend its articles of incorporation
47 15 at any tinme to add or change a provision that is required or
47 16 permitted in the articles of incorporation

—orto deletea

47 17

oo . L . = i on.
47 18

hotl oo : . | . L | .
47 19

— as of the effective date of the
47 20 amendrment or to delete a provision that is not required to be
47 21 contained in the articles of incorporation.
47 22 Sec. 58. Section 490.1002, Code 2001, is anended by
47 23 striking the section and inserting in lieu thereof the
47 24 foll ow ng:
47 25 490. 1002 AMENDMVENT BEFORE | SSUANCE OF SHARES.
47 26 If a corporation has not yet issued shares, its board of
47 27 directors, or its incorporators if it has no board of
47 28 directors, may adopt one or nore anendnments to the
47 29 corporation's articles of incorporation.
47 30 Sec. 59. Section 490.1003, Code 2001, is anended to read
47 31 as foll ows:
47 32 490. 1003 AMENDMENT BY BOARD OF DI RECTORS AND SHAREHOLDERS
47 33 If a corporation has issued shares, an anendnent to the
47 34 articles of incorporation shall be adopted in the foll ow ng
47 35 manner
48 1 1.

— The proposed anmendnent nust be adopted
48 2 by the board of directors

— By PropoSe—ohe—oFr—Rore—arenrdrents

48 3

I el ¢ on bricel I

48 4




—a
-2

—Fhe
— Except as provided in section 490.1005,
48 8 490.1007, and 490.1008, after adopting the proposed anendnent,

48 9 the board of directors nust

—frecomend

— subnit the anendnent to
48 10 the sharehol ders for their approval. The board of directors
48 11 nust also transmit to the shareholders a recommendation that
48 12 the sharehol ders approved the anendnent. unl ess the board of
48 13 directors

—determnes

— nakes a determ nation that because of
48 14 conflict of interest or other special circunstances it should
48 15 not nake

—nRo
— such a recomendati on

—andcomruRicates
— in which
48 16 case the

basic . I . .
— board of directors nust
48 17 transmt to the sharehol ders

—wi-th—the anerdrent

— the basis for
48 18 the determ nation
48 19

—b— The shareholdersentitled to vote onthe amendrent nust

48 20

%hm‘ j } O
48 21 3. The board of directors may condition its subm ssion of
48 22 the

— amendnent to the shareholders on any basis.
48 23 4.

— If the anendnent is required to
48 24 be approved by the shareholders, and the approval is to be
48 25 given at a neeting, the corporation nust notify each
48 26 sharehol der, whether or not entitled to vote, of the

—proposed
48 27

—shareholders—
— neeting

H-n-ag‘g‘g#d‘ans‘e_w_pm i i .

— of
48 28 shareholders at which the anendnment is to be submitted for
48 29 approval. The notice




—of—mreting
— nust
—also
— state that the
48 30 purpose, or one of the purposes, of the nmeeting is to consider

48 31 the proposed anendnent and nust contain or be acconpanied by a
48 32 copy

—OF—SuhRY
— of the anmendnent.
48 33 5. Unless

—t-hi-s—chapter-

— the articles of incorporation,
48 34 bylaws, or the board of directors acting pursuant to
48 35 subsection 3 requires a greater vote or

—a—A
— greater nunber of shares to be present, approval of
49 4 the anendnent requires the approval of the shareholders at a
49 5 neeting at which a guorumconsisting of at least a majority of
49 6 the votes entitled to be cast on the anendnent exists, and, if
7
8

49 any class or series of shares is entitled to vote as a

49 separate group on the amendnent, except as provided in section
49 9 490.1004, subsection 3, the approval of each such separate

49 10 voting group at a neeting at which a guorum of the voting

49 11 group consisting of at least a najority of the votes entitled
49 12 to be cast on the anendment by

49 14 voting group exists.

49 15

49 17 Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code
49 18 2001, are anended to read as fol |l ows:
49 19 1.

— If a corporation has nore than one class of shares
49 20 outstanding, the hol ders of the outstanding shares of a class
49 21 are entitled to vote as a separate voting group, if
49 22 sharehol der voting is otherwise required by this chapter, on a
49 23 proposed anendnent to the articles of incorporation if the




49 24 amendrment woul d do any of the follow ng:
49 25

—a—}hcrease—or—decrease—the—aggregate—ndrber—of—aut-horized
49 26

——shares—ofthe—class—
49 27

—b

— a. Effect an exchange or reclassification of all or
49 28 part of the shares of the class into shares of another cl ass.
49 29

—e—
— b. Effect an exchange or reclassification, or create

49 30 the right of exchange, of all or part of the shares of another

49 31 class into shares of that class.

49 32
——
-C Change t he

losi Lo
— rights, preferences, or

49 33 limtations of all or part of the shares of the class.
49 34

—e
— d. Change the shares of all or part of the class into a
49 35 different nunmber of shares of the sane cl ass.
50 1

— e. Create a new class of shares having rights or

50 2 preferences with respect to distributions or to dissolution
50 3 that are prior
— Or superior
——oF—substant-i-aly—egqual-
—-to
— the
50 4 shares of the class.
50 5
—8— )
— f. Increase the rights, preferences, or nunber of

50 6 authorized shares of any class that, after giving effect to
50 7 the anmendnent, have rights or preferences with respect to
50 8 distributions or to dissolution that are prior

— Or superior

50 9

— to the shares of the class.
50 10



—h—
— g. Limt or deny an existing preenptive right of all or
50 11 part of the shares of the class.

50

12

—
— h. Cancel or otherwi se affect rights to distributions

50

13

i
— that have accumul ated but not yet been

authorized on all or part of the shares of the class.

2. |If a proposed anendrment would affect a series of a
class of shares in one or nore of the ways described in
subsection 1, the holders of shares of that series are
entitled to vote as a separate voting group on the proposed
amendnent .

3. If a proposed anmendnent that entitles the hol ders of
two or nore classes or series of shares to vote as separate
voting groups under this section would affect those two or
nore classes or series in the same or a substantially simlar
way, the holders of shares of all the classes or series so
af fected nust vote together as a single voting group on the
proposed anendment, unl ess otherwi se provided in the articles
of incorporation or required by the board of directors.

Sec. 61. Section 490.1005, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1005 AMENDMENT BY BOARD OF DI RECTORS

Unl ess the articles of incorporation provide otherw se, a
corporation's board of directors nmay adopt amendnents to the
corporation's articles of incorporation without sharehol der
approval for any of the follow ng purposes:

1. To extend the duration of the corporation if it was
incorporated at a tinme when linited duration was required by
| aw.

2. To delete the names and addresses of the initia
directors.

3. To delete the nane and address of the initia
regi stered agent or registered office, if a statenent of
change is on file with the secretary of state.

4. If the corporation has only one class of shares
out st andi ng:

a. To change each issued and uni ssued authorized share of
the class into a greater nunber of whol e shares of that class.
b. To increase the nunber of authorized shares of the
class to the extent necessary to permt the issuance of shares

as a share dividend

5. To change the corporate name by substituting the word
"corporation”, "incorporated", "conpany", "limted", or the
abbreviation "corp.", "inc.", "co.", or "ltd.", for a simlar
word or abbreviation in the nanme, or by addi ng, deleting, or
changi ng a geographical attribution for the nane.

6. To reflect a reduction in authorized shares, as a
result of the operation of section 490.631, subsection 2, when
the corporation has acquired its own shares and the articles
of incorporation prohibit the reissue of the acquired shares.

7. To delete a class of shares fromthe articles of
incorporation, as a result of the operation of section
490. 631, subsection 2, when there are no remai ning shares of
the cl ass because the corporation has acquired all shares of
the class and the articles of incorporation prohibit the
rei ssue of the acquired shares




51 31 8. To nake any change expressly permtted by section

51 32 490. 602, subsection 4, to be nade w t hout sharehol der

51 33 approval

51 34 Sec. 62. Section 490.1006, Code 2001, is anended to read
51 35 as fol |l ows:

52 1 490. 1006 ARTI CLES OF AVMENDMENT.

52 2

. . . el - .
— After

3 an anmendnent to the articles of incorporation has been adopted
52 4 and approved in the manner required by this chapter and by the

52 5 articles of incorporation, the corporation shall deliver to
52 6 the secretary of state, for filing, articles of amendnent
52 7

—,. which shall set forth the foll ow ng:

52 8 1. The nanme of the corporation.
52 9 2. The text of each amendnment adopted.
52 10 3. If an amendnent provides for an exchange,

52 11 reclassification, or cancellation of issued shares, provisions
52 12 for inplenenting the amendnent if not contained in the

52 13 anendnent itself.

52 14 4. The date of each amendnent's adoption

52 15 5. If an amendnment was adopted by the incorporators or

52 16 board of directors without sharehol der

—action
— approval, a
52 17 statenent

—to that effect

— that the anendnent was duly approved
52 18 by the incorporators or by the board of directors, as the case
52 19 may be, and that sharehol der

—action
— approval was not required.
52 20 6. |If an anmendnent

—uwas—approved
— required approval by the
52 21 sharehol ders

—, a statenent that the anmendnent was duly
52 22 approved by the shareholders in the manner required by this

52 23 chapter and by the articles of incorporation.
52 24




52 34 Sec. 63. Section 490.1007, Code 2001, is anmended to read
52 35 as foll ows:

53 1 490. 1007 RESTATED ARTI CLES OF | NCORPORATI ON.

53 2 1. A corporation's board of directors nay restate its

53 3 articles of incorporation at any tinme with or w thout

53 4 sharehol der

—action

— approval, to consolidate all anendnents
53 5 into a single docunent.
53 6 2.

— If the restated articles include
53 7 one or nore new amendnents

—tothe articles—f the

53 8

L nclud . .

— that require
53 9 sharehol der approval

—t

— the anendnents nust be adopted and
53 10 approved as provided in section 490.1003.
53 11

—3—Hf the board of directors—submts—a restaterent—for

53 12




—4—

— 3. A corporation

—+estati-ng

— that restates its articles
53 21 of incorporation shall deliver to the secretary of state for
53 22 filing articles of restatenent setting forth the nane of the
53 23 corporation and the text of the restated articles of
53 24 incorporation together with a certificate

—setting—forth-
— t hat

53 25 states that the restated articles consolidate all anmendnents
53 26 into a single docunent and, if a new anendnent is included in

53 27 the restated articles, that also include the statenents
53 28 required under section 490.1006.
53 29

'

— 4. Duly adopted restated articles of incorporation
54 1 supersede the original articles of incorporation and al
54 2 anendnents to



—them
— the original articles of incorporation.

54 3
—6-
- 5.
54 4

The secretary of state may certify restated articles
of incorporation

— as the articles of incorporation currently

54 5 in effect, without including the certificate information
54 6 required by subsection
—4
- 3.
54 7 Sec. 64. Section 490.1008, subsections 1, 3, and 4, Code
54 8 2001, are anended to read as foll ows:
54 9 1. A corporation's articles of incorporation may be
54 10 anended wi thout action by the board of directors or
54 11 shareholders to carry out a plan of reorganization ordered or
54 12 decreed by a court of conpetent jurisdiction under
—federal-
54 13

T el - . : .

54

14

. | o , . | .

54

15

—490 202
— the authority of law of the United States.

54

54

16

19

—4—
— 3. This section does not apply after entry of a fina

54
54
54
54
54

decree in the reorgani zati on proceedi ng even though the court
retains jurisdiction of the proceeding for limted purposes
unrel ated to consummati on of the reorganization plan.

Sec. 65. Section 490.1009, Code 2001, is anmended to read
as follows:

490. 1009 EFFECT OF AMENDMENT.

An amendrment to the articles of incorporation does not
af fect a cause of action existing against or in favor of the
corporation, a proceeding to which the corporation is a party,
or the existing rights of persons other than sharehol ders of
the corporation. An anmendnent changi ng a corporation's nane
does not abate a proceedi ng brought by or against the
corporation in its former nane.

Sec. 66. Section 490.1020, Code 2001, is anended by
striking the section and inserting in lieu thereof the



54 35 follow ng:

55 1 490. 1020 AMENDMENT OF BYLAWS BY BOARD OF DI RECTORS OR

55 2 SHAREHOLDERS.

55 3 1. A corporation's sharehol ders may anmend or repeal the
55 4 corporation's byl aws.

55 5 2. A corporation's board of directors may anend or repea
55 6 the corporation's bylaws unless either of the foll owi ng apply:
55 7 a. The articles of incorporation or section 490.1021

55 8 reserve that power exclusively to the shareholders in whole or
55 9 in part.

55 10 b. The sharehol ders in amending, repealing, or adopting a

55 11 byl aw expressly provide that the board of directors shall not
55 12 anend, repeal, or reinstate that byl aw

55 13 Sec. 67. Section 490.1021, Code 2001, is anended to read
55 14 as foll ows:

55 15 490. 1021 BYLAW | NCREASI NG QUORUM OR VOTI NG REQUI REMENT FOR

— DI RECTORS.
55 17 1.

: . I I el - on—t}
55 18
——sharehol-ders—ay—adopt—or—arppd—a—bylawthatfixes—a—greater
55 19 bylaw that increases a quorumor voting requirenment for the
55 20 board of directors nay be anended or repealed as follows:
55 21 a. |If adopted by the shareholders, only by the
55 22 shareholders, unless the byl aws otherw se provide.

55 23 b. If adopted by the board of directors, either by the
55 24 sharehol ders or

. f ol L d | . . |
55 25

— by the board of directors.

55 27 2. A bylaw adopted or anended by the sharehol ders that

55 28 increases a quorumor voting requirement for the board of

55 29 directors may provide that it can be anended or repealed only
55 30 by a specified vote of either the sharehol ders or the board of
55 31 directors.

55 32 3. Action by the board of directors under subsection 1 to
55 33 anend or repeal a bylaw that changes the quorum or voting

55 34 requirenent for the board of directors rmust neet the sane
55 35 quorum requirement and be adopted by the sanme vote

—and—voting

56 1

GHoups . .
— required to take action under the quorum and voting

56 2 requirenent then in effect or proposed to be adopted,
56 3 whichever is greater
56 4



Sec. 68. Section 490.1101, Code 2001, is anended by

striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1101 DEFI NI TI ONS

As used in this division, unless the context otherw se
requires:

1. "Interests" neans the proprietary interests in another
entity.

2. "Merger" neans a business conbination pursuant to
section 490. 1102.

3. "Organi zational documents" nmeans the basic docunent or

docunents that create, or determne the internal governance
of, another entity.

4. "Other entity" means any association or |egal entity,
other than a donestic or foreign corporation, organized to
conduct business, including, without limtation, limted
partnershi ps, general partnerships, limted liability
partnerships, linmted liability conpanies, joint ventures,
joint stock conpani es, and business trusts.

5. "Party to a merger"” or "party to a share exchange"
means any domestic or foreign corporation or other entity that
will acconplish one of the follow ng during a nerger:

a. Merge under a plan of nerger.

b. Acquire shares or interests of another corporation or
anot her entity in a share exchange.

c. Have all of its shares or interests or all of one or

nmore classes or series of its shares or interests acquired in
a share exchange

6. "Share exchange" neans a busi ness conbi nati on pursuant
to section 490.1103.

7. "Survivor" in a nerger neans the corporation or other

entity into which one or nore other corporations or other
entities are nmerged. A survivor of a nerger may preexist the
merger or be created by the nerger.

Sec. 69. Section 490.1102, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1102 MERGER

1. One or nore donmestic corporations may nerge with a
domestic or foreign corporation or other entity pursuant to a
pl an of nerger

2. A foreign corporation, or donestic or foreign other
entity, may be a party to the merger, or may be created by the
terns of the plan of nerger, only if both of the following are
satisfied:

a. The nmerger is permtted by the | aws under which the

corporation or other entity is organi zed or by which it is
gover ned.
b. In effecting the nerger, the corporation or other

entity conplies with such laws and with its articles of
i ncorporation or organi zati onal docunents.
3. The plan of merger nust include all of the follow ng:
a. The nanme of each corporation or other entity that wll
nmerge and the nane of the corporation or other entity that
will be the survivor of the nerger.
b. The terns and conditions of the nerger.



c. The manner and basis of converting the shares of each
mer gi ng corporation and interests of each merging other entity
into shares, or other securities interests, obligations,
rights to acquire shares or other securities, cash, other
property, or any conbination of the foregoing

d. The articles of incorporation of any corporation, or
the organi zational docunents of any other entity, to be
created by the nerger, or if a new corporation or other entity
is not to be created by the merger, any anendnents to the
survivor's articles of incorporation or organizationa
docunent s.

e. Any other provisions required by the I aws under which
any party to the merger is organized or by which it is
governed, or by the articles of incorporation or
organi zati onal docunments of any such party.

4. The terns described in subsection 3, paragraphs "b" and
"c", may be made dependent on facts ascertainabl e outside the
pl an of nerger, provided that those facts are objectively
ascertainable. The term"facts" includes, but is not linted
to, the occurrence of any event, including a determ nation or
action by any person or body, including the corporation.

5. The plan of nerger may al so include a provision that
the plan nay be anended prior to filing the articles of nerger
with the secretary of state, provided that if the sharehol ders
of a donestic corporation that is a party to the nerger are
required or permitted to vote on the plan, the plan nust
provi de that subsequent to approval of the plan by such
shar ehol ders the plan shall not be anmended to change any of
the foll ow ng:

a. Change the amount or kind of shares or other
securities, interests, obligations, rights to acquire shares
or other securities, cash, or other property to be received by
t he sharehol ders of or owners of interests in any party to the
mer ger upon conversion of their shares or interests under the
pl an.

b. Change the articles of incorporation of any
corporation, or the organizational documents of any other
entity, that will survive or be created as a result of the
nmerger, except for changes pernitted by section 490.1005 or by
compar abl e provi sions of the | aws under which the foreign
corporation or other entity is organi zed or governed.

c. Change any of the other terms or conditions of the plan
if the change woul d adversely affect such sharehol ders in any
material respect.

Sec. 70. Section 490.1103, Code 2001, is anended by
striking the section and inserting in |lieu thereof the
fol | owi ng:

490. 1103 SHARE EXCHANGE.

1. Either of the follow ng may occur through a share
exchange:

a. A donestic corporation may acquire all of the shares of
one or nore classes or series of shares of another donmestic or
foreign corporation, or all of the interests of one or nore
cl asses or series of interests of a domestic or foreign other
entity, in exchange for shares or other securities, interests,
obligations, rights to acquire shares or other securities,
cash, other property, or any conbination of the foregoing,
pursuant to a plan of share exchange.

b. Al of the shares of one or nore classes or series of
shares of a donestic corporation may be acquired by anot her
domestic or foreign corporation or other entity, in exchange
for shares or other securities, interests, obligations, rights
to acquire shares or other securities, cash, other property,
or any conbi nation of the foregoing, pursuant to a plan of
share exchange

2. A foreign corporation, or a donestic or foreign other
entity, may be a party to the share exchange only if both of



the followi ng conditions are net:

a. The share exchange is permtted by the | aws under which
the corporation or other entity is organized or by which it is
gover ned.

b. In effecting the share exchange, the corporation or
other entity conplies with such laws and with its articles of
i ncorporation or organi zati onal docunents.

3. The plan of share exchange must include all of the

fol | owi ng:
a. The nanme of each corporation or other entity whose
shares or interests will be acquired and the nanme of the

corporation or other entity that will acquire those shares or
interests.

b. The ternms and conditions of the share exchange.

c. The manner and basis of exchanging shares of a
corporation or interests in an other entity whose shares or
interests will be acquired under the share exchange into
shares or other securities, interests, obligations, rights to
acquire shares or other securities, cash, other property, or
any conbi nation of the foregoing.

d. Any other provisions required by the I aws under which
any party to the share exchange is organi zed or by the
articles of incorporation or organizati onal docunents of any
such party.

4. The terns described in subsection 3, paragraphs "b" and
c", may be nmde dependent on facts ascertai nable outside the
pl an of share exchange, provided that those facts are
objectively ascertainable. The term"facts" includes, but is
not linmted to, the occurrence of any event, including a
determ nation or action by any person or body, including the
cor porati on.

5. The plan of share exchange nmay al so i nclude a provision
that the plan nmay be anended prior to filing of the articles
of share exchange with the secretary of state, provided that
if the sharehol ders of a donestic corporation that is a party
to the share exchange are required or permitted to vote on the
pl an, the plan rmust provide that subsequent to approval of the
pl an by such sharehol ders the plan shall not be anended to
change either of the follow ng:

a. The anount or kind of shares or other securities,
interests, obligations, rights to acquire shares or other
securities, cash, or other property to be issued by the
corporation or to be received by the sharehol ders of or owners
of interests in any party to the share exchange in exchange
for their shares or interests under the plan.

b. Any of the terns or conditions of the plan if the
change woul d adversely affect such sharehol ders in any
mat eri al respect.

6. This section does not limt the power of a donestic
corporation to acquire shares of another corporation or
interests in an other entity in a transaction other than a
share exchange

Sec. 71. Section 490.1104, Code 2001, is anended by
striking the section and inserting in |lieu thereof the
fol | owi ng:

490. 1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE

In the case of a donestic corporation that is a party to a
merger or share exchange

1. The plan of nerger or share exchange nust be adopted by
t he board of directors.

2. Except as provided in subsection 7 and in section
490. 1105, after adopting the plan of nerger or share exchange
the board of directors nust submit the plan to the
sharehol ders for their approval. The board of directors nust
also transmit to the sharehol ders a reconmmendation that the
shar ehol ders approve the plan, unless the board of directors
makes a determination that because of conflicts of interest or



ot her special circunstances it should not make such a
reconmendati on, in which case the board of directors nust
transmit to the sharehol ders the basis for that determ nation.

3. The board of directors may condition its subm ssion of
the plan of merger or share exchange to the sharehol ders on
any basis.

4. If the plan of nerger or share exchange is required to
be approved by the shareholders, and if the approval is to be
given at a neeting, the corporation nust notify each
sharehol der, whether or not entitled to vote, of the neeting
of sharehol ders at which the plan is to be subnmitted for
approval. The notice nmust state that the purpose, or one of
the purposes, of the neeting is to consider the plan and nust
contain or be acconpani ed by a copy or sunmary of the plan.

If the corporation is to be nerged into an existing
corporation or other entity, the notice shall also include or
be acconpani ed by a copy or sunmary of the articles of

i ncorporation or organi zational documents of that corporation

or other entity. |If the corporationis to be nerged into an
exi sting corporation or other entity that is to be created
pursuant to the nerger, the notice shall include or be

acconpani ed by a copy or sumrary of the articles of
i ncorporation or organi zati onal documents of the new
corporation or other entity.

5. Unless the articles of incorporation, bylaws, or the
board of directors require a greater vote or a greater nunber
of votes to be present, the approval of the plan of merger or
share exchange shall require the approval of the sharehol ders
at a neeting at which a quorumconsisting of at least a
majority of the votes entitled to be cast on the plan exists,
and, if any class or series of shares is entitled to vote as a
separate group on the plan of nerger or share exchange, the
approval of each such separate voting group at a neeting at
whi ch a quorum of the voting group consisting of at |east a
majority of the votes entitled to be cast on the nerger or
share exchange by that voting group is present.

6. Separate voting by voting groups is required for each
of the follow ng

a. On a plan of nmerger, by each class or series of shares
that are to be converted, pursuant to the provisions of the
plan of nerger, into shares or other securities, interests,
obligations, rights to acquire shares or other securities,
cash, other property, or any conbi nation of the foregoing, or
woul d have a right to vote as a separate group on a provision
inthe plan that, if contained in a proposed anendnent to
articles of incorporation, would require action by separate
voting groups under section 490.1004.

b. On a plan of share exchange, by each class or series of
shares included in the exchange, with each class or series
constituting a separate voting group.

c. On a plan of nmerger or share exchange, if the voting
group is entitled under the articles of incorporation to vote
as a voting group to approve a plan of merger or share
exchange.

7. Unless the articles of incorporation otherw se provide,
approval by the corporation's sharehol ders of a plan of nerger
or share exchange is not required if all of the foll ow ng
conditions are satisfied:

a. The corporation will survive the nmerger or is the
acquiring corporation in a share exchange.

b. Except for anendnents permtted by section 490. 1005
its articles of incorporation will not be changed.

c. Each sharehol der of the corporati on whose shares were
outstanding i mredi ately before the effective date of the
nmerger or share exchange will hold the sane nunber of shares,
with identical preferences, linmtations, and relative rights,
imediately after the effective date of change.



d. The issuance in the nerger or share exchange of shares
or other securities convertible into or rights exercisable for
shares does not require a vote under section 490.621,
subsection 6.

8. If as a result of a nmerger or share exchange one or
nmor e sharehol ders of a domestic corporation would becone
subject to personal liability for the obligations or

liabilities of any other person or other entity, approval of
the plan of merger shall require the execution, by each such
sharehol der, of a separate witten consent to beconme subject
to such personal liability.

Sec. 72. Section 490.1105, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1105 MERGER BETWEEN PARENT AND SUBSI DI ARY OR BETWEEN
SUBSI DI ARI ES.

1. A donestic parent corporation that owns shares of a
domestic or foreign subsidiary corporation that carry at |east
ni nety percent of the voting power of each class and series of
t he out standi ng shares of the subsidiary that have voting
power may nerge the subsidiary into itself or into another
such subsidiary, or nmerge itself into the subsidiary, wthout
the approval of the board of directors or sharehol ders of the
subsidiary unless the articles of incorporation of any of the
corporations otherw se provide, and unless, in the case of a
foreign subsidiary, approval by the subsidiary's board of
directors or shareholders is required by the | aws under which
the subsidiary is organized

2. |If under subsection 1 approval of a nerger by the
subsidi ary's sharehol ders is not required, the parent
corporation shall, within ten days after the effective date of

the merger, notify each of the subsidiary's sharehol ders that
the merger has becone effective.

3. Except as provided in subsections 1 and 2, a merger
bet ween a parent and subsidiary shall be governed by the
provi sions of this division, applicable to nergers generally.

Sec. 73. Section 490.1106, Code 2001, is anended by
striking the section and inserting in |ieu thereof the
fol | owi ng:

490. 1106 ARTI CLES OF MERGER OR SHARE EXCHANGE

1. After a plan of nerger or share exchange has been
adopt ed and approved as required by this chapter, articles of
merger or share exchange shall be executed on behal f of each
party to the nerger or share exchange by any officer or other
duly authorized representative. The articles shall set forth
the foll ow ng:

a. The nanmes of the parties to the nmerger or share
exchange and the date on which the nerger or share exchange
occurred or is to be effective.

b. If the articles of incorporation of the survivor of a
nmerger are amended, or if a new corporation is created as a
result of a merger, the amendnents to the survivor's articles
of incorporation or the articles of incorporation of the new
cor por ati on.

c. |If the plan of nerger or share exchange required
approval by the sharehol ders of a domestic corporation that
was a party to the nmerger or share exchange, a statenment that
the plan was duly approved by the shareholders and, if voting
by any separate voting group was required, by each such
separate voting group, in the manner required by this chapter
and the articles of incorporation.

d. If the plan of nmerger or share exchange did not require
approval by the sharehol ders of a domestic corporation that
was a party to the nmerger or share exchange, a statement to
that effect.

e. As to each foreign corporation and each other entity
that was a party to the nerger or share exchange, a statenent



that the plan and the perfornmance of its terms were duly

aut horized by all action required by the | aws under which the
corporation or other entity is organi zed or by which it is
governed, and by its articles of incorporation or

organi zati onal docunents.

2. Articles of nerger or share exchange shall be delivered
to the secretary of state for filing by the survivor of the
merger or the acquiring corporation in a share exchange and
shal | take effect on the effective date of the merger or share
exchange.

Sec. 74. Section 490.1107, Code 2001, is anended by
striking the section and inserting in |lieu thereof the
fol | owi ng:

490. 1107 EFFECT OF MERGER OR SHARE EXCHANGE

1. \When a nerger becones effective, certain acts shal
occur as follows:

a. The corporation or other entity that is designated in
the plan of merger as the survivor continues or cones into
exi stence, as the case may be.

b. The separate existence of every corporation or other
entity that is merged into the survivor ceases

c. Al property owned by, and every contract right
possessed by, each corporation or other entity that nerges
into the survivor is vested in the survivor w thout reversion
or inpairnent.

d. Al liabilities of each corporation or other entity
that is merged into the survivor are vested in the survivor.

e. The nanme of the survivor nmay, but need not be,
substituted in any pendi ng proceeding for the name of any
party to the nerger whose separate exi stence ceased in the
ner ger.

f. The articles of incorporation or organizationa
docunents of the survivor are anended to the extent provided
in the plan of nerger.

g. The articles of incorporation or organizationa
docunents of a survivor that is created by the nmerger becone
ef fective.

h. The shares of each corporation that is a party to the
nmerger, and the interests in another entity that is a party to
a nerger, that are to be converted under the plan of merger
into shares, interests, obligations, rights to acquire
securities, other securities, cash, other property, or any
conbi nati on of the foregoing, are converted, and the fornmer
hol ders of such shares or interests are entitled only to the
rights provided to themin the plan of nerger or to any rights
they may have under division XII1.

2. \Wen a share exchange becones effective, the shares of
each donestic corporation that are to be exchanged for shares
or other securities, interests, obligations, rights to acquire
shares or securities, other securities, cash, other property,
or any conbination of the foregoing, are entitled only to the
rights provided to themin the plan of share exchange or to
any rights they may have under division X II.

3. Any sharehol der of a domestic corporation that is a
party to a nerger or share exchange who, prior to the nerger
or share exchange, was liable for the liabilities or
obligations of such corporation, shall not be rel eased from
such liabilities or obligations by reason of the nmerger or
share exchange

4. Upon a nerger becom ng effective, a foreign
corporation, or a foreign other entity that is the survivor of
the mergers, is deened to do both of the follow ng

a. Appoint the secretary of state as its agent for service
of process in a proceeding to enforce the rights of
sharehol ders of each donestic corporation that is a party to
the merger who exercise appraisal rights.

b. Agree that it will pronmptly pay the anpbunt, if any, to



67 13 which such sharehol ders are entitled under division XIII

67 14 Sec. 75. Section 490.1108, Code 2001, is anended by

67 15 striking the section and inserting in lieu thereof the

67 16 foll ow ng:

67 17 490. 1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE

67 18 1. Unless otherwi se provided in a plan of merger or share
67 19 exchange or in the laws under which a foreign corporation or a
67 20 domestic or foreign other entity that is a party to a nerger
67 21 or a share exchange is organized or by which it is governed

67 22 after the plan has been adopted and approved as required by

67 23 this division, and at any tinme before the nerger or share

67 24 exchange has becone effective, it may be abandoned by any

67 25 party to the nerger or share exchange wi thout action by the

67 26 party's sharehol ders or owners of interests, in accordance

67 27 with any procedures set forth in the plan of nerger or share
67 28 exchange or, if no such procedures are set forth in the plan,
67 29 in the manner determnmined by the board of directors of a

67 30 corporation, or the managers of any other entity, subject to
67 31 any contractual rights of other parties to the nerger or share
67 32 exchange

67 33 2. If a merger or share exchange is abandoned under

67 34 subsection 1 after articles of nerger or share exchange have
67 35 been filed with the secretary of state but before the nerger
68 1 or share exchange has becone effective, a statement that the
68 2 merger or share exchange has been abandoned in accordance wth

68 3 this section, executed on behalf of a party to the nerger or
68 4 share exchange by an officer or other duly authorized
68 5 representative, shall be delivered to the secretary of state
68 6 for filing prior to the effective date of the nerger or share
68 7 exchange. Upon filing, the statenment shall take effect and
68 8 the nerger or share exchange shall be deemed abandoned and

9

shall not becone effective.

68 10 Sec. 76. Section 490.1201, Code 2001, is anended to read
68 11 as fol |l ows:

68 12 490. 1201

— DI SPGSI TI ON OF ASSETS
—HN-RECULAR—COJRSE-OF

68 13
—BUSHNESS-ANBMIRTFGAGE—OFASSEFS
— NOT' REQUI RI NG SHAREHOL DER

68 14 APPROVAL.
68 15

. . , I i v
68 16
I i d . . | ho | | of i
68 17 Approval of the shareholders of a corporation is not required
68 18 to do any of the following, unless the articles of

68 19 incorporation otherw se provide:
68 20

—a
-1

—Seb-

— To sell, lease, exchange, or otherw se dispose
68 21 of

—all—or substantially all—of I ts property



— any or all of

68 22 the corporation's assets in the usual and regul ar course of
68 23 busi ness.
68 24

—b—
- 2.

—hMortgage

— To nortgage, pledge, dedicate to the
68 25 repaynment of indebtedness, whether with or w thout recourse,
68 26 or otherw se encunber any or all of

—t-s—property

— the
68 27 corporation's assets, whether or not in the usual and regul ar
68 28 course of business.
68 29

—6—
- 3.

—Frahsier
— To transfer any or all of

—-s—property—to—a
68 30

——corporation—all—the——shares

— the corporation's assets to one or

68 31 nore corporations or other entities all of the shares or
68 32 interests of which are owned by the transferring corporation
68 33

.y . | ‘ .

68 34

69 1

I . . . .
69 2 4. To distribute assets pro rata to the holders of one or
69 3 nore classes or series of the corporation's shares.
69 4 Sec. 77. Section 490.1202, Code 2001, is anended to read
69 5 as follows:
69 6 490. 1202

—SALE-OF—ASSEFS—OHHER—FHAN-N-REGULAR-COJRSE-OF

69

7

—BUSIHNESS
— SHAREHOL DER APPROVAL OF CERTAI N DI SPCSI TI ONS

69

8 1. A

— sale, |ease, exchange, or

69

9



69 12

e L I g : I  nod |

— ot her
69 13 disposition of assets, other than a disposition described in
69 14 section 490.1201, requires approval of the

——corporation—s—beard
69 15

—of directors—if

— corporation's shareholders if the disposition
69 16 would | eave the corporation without a significant continuing
69 17 business activity. |If a corporation retains a business
69 18 activity that represented at | east twenty-five percent of
69 19 total assets at the end of the nost recently conpleted fisca
69 20 year, and twenty-five percent of either incone fromcontinuing
69 21 operations before taxes or revenues from continuing operations
69 22 for that fiscal year, in each case of the corporation and its
69 23 subsidiaries on a consolidated basis, the corporation wll
69 24 conclusively be deened to have retained a significant
69 25 continuing business activity; but no presunption that the
69 26 disposition will leave the corporation without a significant
69 27 continuing business activity shall arise fromthe fact that
69 28 the corporation's continuing business activity does not equa
69 29 or exceed any of these percentages.
69 30 2. A disposition that requires approval of the
69 31 shareholders under subsection 1 shall be initiated by a
69 32 resolution by the board of directors

—propeses—aRd—ts
69 33 authorizing the disposition. After adoption of such a
69 34 resolution, the board of directors shall subnit the proposed
69 35 disposition to the shareholders for their approval. The board
70 1 of directors shall also transnit to the shareholders a

70 2 reconmendation that the sharehol ders approve the proposed
70 3

—transacti-on—




— disposition, unless the board
70 8 of directors

—determnes
— nakes a determ nation that because of
70 9

——conpftoct
— conflicts of interest or other special circunstances
70 10 it should not make

—ho
— such a recommendati on

—and—comrunicates

?0 11 in which case the

basic . I . .
— board of
70 12 directors shall transmt to the sharehol ders

—wi-th
— the
70 13

— basis for that
70 14 determ nati on.
70 15

—b— The shareholders—entitled to vote Austapprovethe
70 16

—transaction—

70 17 3. The board of directors may condition its subm ssion of
70 18 a disposition to the

— sharehol ders under
70 19 subsection 2 on any basis.
70 20 4.

—Fhe
— If a disposition is required to be approved by the
70 21 shareholders under subsection 1, and if the approval is to be

70 22 given at a neeting, the corporation shall notify each
70 23 sharehol der, whether or not entitled to vote, of the

—proposed
70 24

harcholders g | i ; 190705

70 25 neeting of shareholders at which the dispositionis to be
70 26 submitted for approval. The notice

—pust—also

— shall state that
70 27 the purpose, or one of the purposes, of the meeting is to
70 28 consider the

—sale—lease—exchange—or—other

— disposition




70 30

— and shall contain a description
70 31 of the

—transaction

— disposition, including the terns and
70 32 conditions of the disposition and the consideration to be
70 33 received by the corporation.
70 34 5. Unless the articles of incorporation, bylaws, or the
70 35 board of directors acting pursuant to subsection 3 require a
71 1 greater vote or a

| : , : |

71 2

| zed I | o e a1l

— greater
71 3 nunber of votes to be presented, the approval of a disposition

71 4 by the shareholders shall require the approval of the

71 5 shareholders at a neeting at which a quorum consisting of at
71 6 least a majority of the votes entitled to be cast on the

71 7

—transaction
— disposition exists.
71 8 6. After a

71 9

. hori .y .
— disposition has been
71 10 approved by the sharehol ders under subsection 2, and at any
71 11 tinme before the disposition has been consunmmated, it may be

71 12 abandoned by the corporation without action by the
71 13 sharehol ders, subject to any contractual rights

—without

71 14
—furthershareholder—action
— of other parties to the

71 15 disposition.
71 16 7.

. | . " but .

71 17

. 00640 I | . on
- A
71 18 disposition of assets in the course of dissolution under
71 19 division XIV is not governed by this section.
71 20 8. The assets of a direct or indirect consolidated
71 21 subsidiary shall be deened the assets of the parent




corporation for the purposes of this section.

Sec. 78. Section 490.1301, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1301 DEFI NI TI ONS

In this division, unless the context otherw se requires:

1. "Affiliate" neans a person that directly or indirectly
t hrough one or nore intermediaries controls, is controlled by,
or is under common control w th another person or is a senior
executive thereof. For purposes of section 490.1302,
subsection 2, paragraph "d", a person is deenmed to be an
affiliate of its senior executives.

2. "Beneficial shareholder" means a person who is the
beneficial owner of shares held in a voting trust or by a
nom nee on the beneficial owner's behal f.

3. "Corporation" neans the issuer of the shares held by a
shar ehol der dermanding appraisal. |In addition, for matters
covered in sections 490.1322 through 490. 1331, "corporation"

i ncludes the surviving entity in a nerger.

4. "Fair value" nmeans the value of the corporation's
shares deternined according to the follow ng:
a. Imediately before the effectuation of the corporate

action to which the sharehol der objects.

b. Using customary and current valuation concepts and
techni ques generally enployed for simlar businesses in the
context of the transaction requiring appraisal

c. Wthout discounting for lack of marketability or
mnority status except, if appropriate, for amendnents to the
articles pursuant to section 490.1302, subsection 1, paragraph
"e".

5. "lInterest"” neans interest fromthe effective date of
the corporate action until the date of paynent, at the rate of
interest on judgnents in this state on the effective date of
the corporate action.

6. "Preferred shares" neans a class or series of shares
whose hol ders have preference over any other class or series
with respect to distributions.

7. "Record sharehol der” means the person in whose name
shares are registered in the records of the corporation or the
beneficial owner of shares to the extent of the rights granted
by a nominee certificate on file with the corporation.

8. "Senior executive" means the chief executive officer,
chi ef operating officer, chief financial officer, and anyone
in charge of a principal business unit or function.

9. "Sharehol der" means both a record sharehol der and a
benefi ci al sharehol der

72 33 Sec. 79. Section 490.1302, Code 2001, is anended to read
72 34 as follows:
72 35 490. 1302 SHAREHOLDERS' RIGHT TO
— P SSENF
— APPRAI SAL.
73 1 1. A shareholder is entitled to
—dissent—from
— apprai sal
73 2 rights, and to obtain paynment of the fair value of the

73 3

sharehol der's shares, in the event of

- ény of the follow ng

73 4
73 5

corporate actions:
a. Consummation of a

—ptan—of

— nmerger to which the

73 6

corporation is a party if either of the follow ng apply:



73
73

7 (1) Sharehol der approval is required for the nerger by
8 section

01103 I el ¢ | : Lo

73

9

— 490. 1104 and the

73 10 shareholder is entitled to vote on the nerger, except that

73 11 appraisal rights shall not be available to any sharehol der of

73 12 the corporation with respect to shares of any class or series

73 13 that remnin outstanding after consunmati on of the nerger.

73 14 (2) The corporation is a subsidiary
—that s pergedw-th

73 15

— and the nerger is governed by section

73

16

—490-1104
— 490.1105.

73

17 b. Consummation of a

— share exchange to which the

73 18 corporation is a party as the corporati on whose shares wll be
73 19 acquired, if the shareholder is entitled to vote on the
—ptan
73 20 exchange, except that appraisal rights shall not be available
73 21 to any shareholder of the corporation with respect to any
73 22 class or series of shares of the corporation that is not
73 23 exchanged.
73 24 c. Consummmtion of a
—sal-e—or—exchange—of—all—or
73 25



| P G . | I hold Lo
73 32

—afterthe dateof sale
— disposition of assets pursuant to
73 33 section 490.1202 if the shareholder is entitled to vote on the

73 34 disposition.

73 35 d. An anendnent of the articles of incorporation with
74 1 respect to a class or series of shares that
—meterially and

74 2

ahts | ¢ G . ares

74 3

—because—it—does—any—-or—all—ofthefollowing-

74 4

; bolicl F , :

74 5



— reduces the nunber of shares of a class or
74 16 series owned by the shareholder to a fraction of a share if
74 17 the corporation has the obligation or right to repurchase the

74 18 fractional share so created

e. Any corporate action taken pursuant to a sharehol der
vote, other amendnent to the articles of incorporation,
nerger, share exchange, or disposition of assets to the extent
provided by the articles of incorporation, bylaws, or a
resol ution of the board of directors that provides that voting
or nonvoting sharehol ders are entitled to dissent and obtain
paynment for their shares

2. Notwi thstanding subsection 1, the availability of the
apprai sal rights under subsection 1, paragraphs "a" through

"d", shall be limted in accordance with the foll ow ng

provi sions:
a._ Appraisal rights shall not be available for the holders

of shares of any class or series of shares:
(1) Llisted on the New York stock exchange or the Anerican

st ock exchange or designated as a national market system
security on an interdealer guotation systemby the nationa
associ ation of securities dealers, inc.

(2) Not so listed or designated, but has at |east two
thousand sharehol ders and the outstanding shares of such class

or series has a narket value of at least twenty mllion
dollars, exclusive of the value of such shares held by its
subsidiaries, senior executives, directors, and beneficia
sharehol ders owning nmore than ten percent of such shares.

b. The applicability of paragraph "a" shall be determ ned
according to the foll ow ng:

(1) The record date fixed to determ ne the sharehol ders
entitled to receive notice of, and to vote at, the neeting of
shareholders to act upon the corporate action requiring
appraisal rights.

(2) The day before the effective date of such corporate
action if there is no neeting of sharehol ders.

c. Paragraph "a" shall not be applicable and appraisa
rights shall be available pursuant to subsection 1 for the
hol ders of any class or series of shares who are required by




the terns of the corporate action requiring appraisal rights
to accept for such shares anything other than cash or shares
of any class or any series of shares of any corporation, or
any other proprietary interest of any other entity, that
satisfies the standards set forth in paragraph "a", at the
tinme the corporate action becones effective

d. Paragraph "a" shall not be applicable and appraisa
rights shall be available pursuant to subsection 1 for the
hol ders of any class or series of shares where any of the
foll owi ng applies:

1 Any of the shares or assets of the corporation are
bei ng acquired or converted, whether by nerger, share
exchange, or otherw se, pursuant to the corporate action by a
person, or by an affiliate of a person, who

(a) Is, or at any tine in the one-year period i nmediately
precedi ng approval by the board of directors of the corporate
action requiring appraisal rights was, the beneficial owner of
twenty percent or nore of the voting power of the corporation,
excluding any shares acquired pursuant to an offer for al
shares having voting power if such offer was made within one
year prior to the corporate action requiring appraisal rights
for consideration of the sane kind and of a value equal to or
less than that paid in connection with the corporate action

(b) Directly or indirectly has, or at any tine in the one-
year period imediately precedi ng approval by the board of
directors of the corporation of the corporate action requiring
appraisal rights had, the power, contractually or otherw se
to cause the appointnent or election of twenty-five percent or
nore of the directors to the board of directors of the
corporation.

(2) Any of the shares or assets of the corporation are
bei ng acquired or converted, whether by nerger, share
exchange, or otherw se, pursuant to such corporate action by a
person, or by an affiliate of a person, who is, or at any tine
in the one-year period immediately preceding approval by the
board of directors of the corporate action requiring appraisa
rights was, a senior executive or director of the corporation
or a senior executive of any affiliate thereof, and that
senior executive or director will receive, as a result of the
corporate action, a financial benefit not generally available
to other shareholders as such, other than any of the
fol |l owi ng:

a Enmpl oynent, consultin retirenent, or simlar
benefits established separately and not as part of or in
contenplation of the corporate action.

b Enmpl oynent, consultin retirenent, or simlar
benefits established in contenplation of, or as part of, the
corporate action that are not nore favorable than those
existing before the corporate action or, if nore favorable,
that have been approved on behalf of the corporation in the
sane manner as is provided in section 490. 862.

(c) In the case of a director of the corporation who will,
in the corporate action, becone a director of the acquiring
entity in the corporate action or one of its affiliates,
rights and benefits as a director that are provided on the
sane basis as those afforded by the acquiring entity generally
to other directors of such entity or such affiliate.

e. For the purposes of paragraph "d" only, the term
"beneficial owner" neans any person who, directly or
indirectly, through any contract, arrangenent, or
under st andi ng, other than a revocable proxy, has or shares the
power to vote, or to direct the voting of, shares, provided
that a nmenber of a national securities exchange shall not be
deened to be a beneficial owner of securities held directly or
indirectly by such menber on behalf of another person solely
because the nenber is the record holder of such securities if
the menber is precluded by the rules of such exchange from
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77
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voting without instruction on contested natters or natters
that may affect substantially the rights or privileges of the
hol ders of the securities to be voted. Wen two or nore
persons agree to act together for the purpose of voting their
shares of the corporation, each nenber of the group forned
thereby shall be deened to have acquired beneficial ownership

as of the date of such agreement, of all voting shares of the
corporation beneficially owned by any nenber of the group.

3. Notwithstanding any other provision of section
490.1302, the articles of incorporation as originally filed or

any anendnent thereto may limit or elinmnate appraisal rights
for any class or series of preferred shares, but any such

limtation or elimnation contained in an anendnent to the

articles of incorporation that linmits or elininates appraisa
rights for any of such shares that are outstanding i nmediately

prior to the effective date of such anendnent or that the

corporation is or may be required to issue or sell thereafter
pursuant to any conversion, exchange, or other right existing
imedi ately before the effective date of such amendnent, shall

not apply to any corporate action that becones effective
within one year of that date if such action would otherw se
afford appraisal rights.

- 4; A sharehol der entitled to
' bt ai
78 9

—for—the-shareholder-s—shares
— appraisal rights under this

78 10 chapter is not entitled to challenge

—the

— a conpleted corporate
78 11 action

. | holder! e |

78

12

— Lot : | " |

78

13

— for which appraisal rights are

78 14 available unless such corporate action neets one of the
78 15 follow ng standards:
78 16 a It was not effectuated in accordance with the
78 17 applicable provisions of division X, XI, or Xl|l or the
78 18 corporation's articles of incorporation, bylaws, or board of
78 19 directors' resolution authorizing the corporate action
78 20 b. It was procured as a result of fraud or materia
78 21 misrepresentation
78 22 Sec. 80. Section 490.1303, Code 2001, is anended to read
78 23 as fol |l ows:
78 24 490. 1303
— DI SSENT

— ASSERTI ON OF RI GATS BY NOM NEES AND
78 25 BENEFI Cl AL ONNERS.

78

26

1. A record sharehol der nay assert

—di-ssenters—



— apprai sal
78 27 rights as to fewer than all the shares registered in

—that
the

78 28 record sharehol der's nane but owned by a beneficia
78 29 shareholder only if the record sharehol der

—di-ssents
— obj ects
78 30 with respect to all shares

| i ciall
— of the class or series
78 31 owned by

—ahy—ohe person
— the beneficial sharehol der and
78 32 notifies the corporation in witing of the nane and address of
78 33 each

— beneficial shareholder on whose behal f

—the
78 34

—shareholder—asserts—di-ssenters—
— appraisal rights are being
78 35 asserted. The rights of a

. i
— record
79 1 sharehol der who asserts appraisal rights for only part of the
79 2 shares held of record in the record shareholder's nane under
79 3 this subsection

—are
— shall be determned as if the shares as to
79 4 which the record sharehol der

—di-ssents

— objects and the record
79 5 shareholder's other shares were registered in the nanmes of
79 6 different record sharehol ders
79 7 2. A beneficial sharehol der may assert

—di-ssenters—
79 8 appraisal rights as to shares of any class or series held on
79 9

—t-he—shareholder—s

— behal f of the shareholder only if the
79 10 sharehol der does both of the follow ng
79 11 a. Submits to the corporation the record sharehol der's
79 12 witten consent to the

" | . I
79 13

| e I Ld . L
— assertion of
79 14 such rights no later than the date referred to in section
79 15 490.1322, subsection 2, paragraph "b", subparagraph (2).




79 16 b. Does so with respect to all shares of
—which the

79 17
—shareholder—s

— the class of series that are beneficially owned
79 18 by the beneficial sharehol der

hichtd i cial

79 19
——sharehol-der—has—power—to—di+est—the—vote
fg 20 Sec. 81. Section 490.1320, Code 2001, is anended to read

79 21 as foll ows:
79 22 490. 1320 NOTI CE OF

— DI SSENTERS-
— APPRAI SAL RI GHTS.
79 23 1. |If proposed corporate action

79 24

— described in section 490.1302, subsection 1, is
79 25 to be subnmitted to a vote at a sharehol ders' neeting, the
79 26 nmeeting notice nust state that the corporation has concl uded
79 27 that the sharehol ders are, are not, or may be entitled to
79 28 assert

—di-ssenters—
— appraisal rights under this part

—andbe

79 29

— |If the corporation concludes that appraisa
79 30 rights are or may be available, a copy of this part nust
79 31 acconpany the neeting notice sent to those record sharehol ders
79 32 entitled to exercise appraisal rights.
79 33 2.

: . : ' C il

79 34 |n a nerger pursuant to section

—490 1302 s taken—wthout—a
79 35

—vote—of——shareholders
— 490. 1105, the parent corporation

——shal

80 1 nust notify in witing all record sharehol ders of the
80 2 subsidiary who are entitled to assert

—dissenters—
— apprai sal



80 3 rights that the corporate action
—was—takenand send themthe

80 4

i . . I . I
— becane effective. Such notice
80 5 nust be sent within ten days after the corporate action becane

80 6 effective and include the materials described in section

80 7 490.1322.

80 8 Sec. 82. Section 490.1321, Code 2001, is anended to read
80 9 as follows:

80 10 490. 1321 NOTICE OF | NTENT TO DEMAND PAYMENT.

80 11 1. If proposed corporate action

. G .
80 12 requiring appraisal rights under section 490.1302 is submtted
80 13 to a vote at a sharehol ders' neeting, a sharehol der who wi shes
80 14 to assert

—di-ssenters—

— appraisal rights with respect to any
80 15 class or series of shares nust do all of the follow ng:
80 16 a. Deliver to the corporation before the vote is taken
80 17 witten notice of the shareholder's intent to denand paynent
80 18

—for the shareholder-s shares
— if the proposed action is

80 19 effectuat ed.

80 20 b. Not vote

—,_0r cause
80 21 or pernit to be voted, any shares of such class or series in
80 22 favor of the proposed action
80 23 2. A sharehol der who does not satisfy the requirenents of
80 24 subsection 1

— is not entitled to paynent
—forthe-shareholder—s
80 25
—shares
— under this part.
80 26 Sec. 83. Section 490.1322, Code 2001, is anended to read

80 27 as fol |l ows:
80 28 490. 1322

—D-SSENERS-
— APPRAI SAL NOTI CE AND FORM

80 29 1. If proposed corporate action

80 30 requiring appraisal rights under section 490.1302
—is

80 31

| zad harohol ders! .



—, subsection 1, becones
80 32 effective, the corporation

—shal

— nust deliver a witten
80 33

—dissenters—

— appraisal notice and formrequired by subsection
80 34 2. paragraph "a", to all sharehol ders who satisfied the
80 35 requirenents of section 490.1321. 1n the case of a nerger
81 1 under section 490.1105, the parent nust deliver a witten
81 2 appraisal notice and formto all record sharehol ders who may
81 3 be entitled to assert appraisal rights.
81 4 2. The

—dissenters—

— apprai sal notice nust be sent no
81 5 earlier than the date the corporate action becane effective
81 6 and no later than ten days after

—t-he—proposed—corporate—action
81 7
81 8

— such date
81 10 and nust do all of the follow ng:
81 11 a.

—State—vwhere—the—payreat—derpnd—rust—be—sent—and—where
81 12

—and—when

— Be acconpanied by a formthat specifies the date of
81 13 the first announcenent to shareholders of the principal terns
81 14 of the proposed corporate action and requires the sharehol der
81 15 asserting appraisal rights to certify whether or not
81 16 beneficial ownership of those shares for which apprai sa
81 17 rights are asserted was acquired before that date, and that
81 18 the shareholder did not vote for the transaction.
81 19 b. State all of the foll ow ng:
81 20 (1) Were the formnust be sent and where certificates for
81 21 certificated shares nust be deposited and the date by which
81 22 those certificates nust be deposited, which date shall not be
81 23 earlier than the date for receiving the required form under

81 24 subparagraph (2).




—d
- (2

—Set—a
— A date by which the corporation nust receive
81 35 the

— form which date shall not be fewer than
82 1

. .
— forty nor nore than sixty days after the date the
82 2

i , . . ol I
— appraisal notice and formare

82 3 sent under subsection 1, and state that the sharehol der shal
82 4 have waived the right to denmand appraisal with respect to the
82 5 shares unless the formis received by the corporation by such
82 6 specified date
82 7 (3) The corporation's estimate of the fair value of the
82 8 shares.

9

(4 That, if requested in witing, the corporation wll

82 10 provide, to the shareholder so requesting, within ten days

82 11 after the date specified in subparagraph (2) the nunber of

82 12 shareholders who return the forns by the specified date and

82 13 the total nunber of shares owned by them

82 14 (5) The date by which the notice to w thdraw under section
82 15 490. 1323 nust be received, which date nmust be within twenty

82 16 days after the date specified in subparagraph (2).

— €. Be acconpanied by a copy of this division
82 18 Sec. 84. Section 490.1323, Code 2001, is anended to read
82 19 as follows:
82 20 490. 1323

—BUTO- DEMANDPRAYNENT



— PERFECTION CF RI GHTS

82 21 RIGHT TO W THDRAW
82 22 1. A sharehol der

—sent—a dissenters—

— who receives notice
82 23

—describedin

— pursuant to section 490.1322 and who wi shes to
82 24 exercise appraisal rights nust

—demandpayrent—

— certify on the
82 25 formsent by the corporation whether the

—sharehol der
82 26 beneficial owner of such shares acquired beneficial ownership
82 27 of the shares before the date required to be set forth in the
82 28

—di-ssenters—

— notice pursuant to section 490.1322, subsection 2,
82 29 paragraph

woan
"a". |If a shareholder fails to make this

82 30 certification, the corporation may elect to treat the
82 31 shareholder's shares as after-acquired shares under section
82 32 490. 1325, and deposit the shareholder's certificates in
82 33 accordance with the terns of the notice by the date referred
82 34 to in the notice pursuant to section 490.1322, subsection 2,
82 35 paragraph "b", subparagraph (2). Once a sharehol der deposits
83 1 that shareholder's certificates or, in the case of
83 2 uncertificated shares, returns the executed forns, that
83 3 shareholder loses all rights as a shareholder, unless the
83 4 shareholder withdraws pursuant to subsection 2.
83 5 2. The sharehol der who demands paynent and deposits the
83 6 shareholder's shares under subsection 1 retains all other
83 7 rights of a shareholder until these rights are cancel ed or
83 8 nodified by the taking of the proposed corporate action. A
83 9 shareholder who has conplied with subsection 1 may
83 10 nevertheless decline to exercise appraisal rights and withdraw
83 11 fromthe appraisal process by so notifying the corporation in
83 12 witing by the date set forth in the appraisal notice pursuant
83 13 to section 490.1322, subsection 2, paragraph "b", subparagraph
83 14 (5). A shareholder who fails to so withdraw fromthe
83 15 appraisal process shall not thereafter withdraw without the
83 16 corporation's witten consent.
83 17 3. A sharehol der who does not denmand paynent or execute
83 18 and return the formand, in the case of certificated shares,
83 19 deposit the shareholder's share certificates where required,
83 20 each by the date set forth in the dissenters' notice described
83 21 in section 490.1322, subsection 2,

—is

— shall not be entitled to
83 22 paynent for the sharehol der's shares under this division
83 23 Sec. 85. Section 490.1324, Code 2001, is anended by
83 24 striking the section and inserting in lieu thereof the
83 25 foll ow ng:
83 26 490. 1324 PAYMENT.
83 27 1. Except as provided in section 490.1325, within thirty
83 28 days after the formrequired by section 490.1322, subsection
83 29 2, paragraph "b", subparagraph (2), the corporation shall pay
83 30 in cash to those sharehol ders who conplied with section



490. 1323, subsection 1, the anpbunt the corporation estinmates
to be the fair value of their shares, plus interest.

2. The paynent to each sharehol der pursuant to subsection
1 nmust be acconpanied by all of the follow ng:

a. Financial statements of the corporation that issued the
shares to be appraised, consisting of a balance sheet as of
the end of a fiscal year ending not nore than sixteen nonths
before the date of paynent, an incone statenent for that year,
a statenent of changes in shareholders' equity for that year,
and the latest available interimfinancial statenents, if any.

b. A statement of the corporation's estinmate of the fair
val ue of the shares, which estimate nust equal or exceed the
corporation's estinate given pursuant to section 490.1322,
subsection 2, paragraph "b", subparagraph (3).

c. A statenent that sharehol ders described in subsection 1
have the right to demand further payment under section
490. 1326 and that if any such sharehol der does not do so
within the time period specified therein, such sharehol der
shal | be deened to have accepted such paynment in ful
satisfaction of the corporation's obligations under this
chapter.

Sec. 86. Section 490.1325, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1325 AFTER- ACQUI RED SHARES.

1. A corporation nmay elect to w thhold paynent required by
section 490. 1324 from any sharehol der who did not certify that
beneficial ownership of all of the shareholder's shares for
whi ch appraisal rights are asserted was acquired before the
date set forth in the appraisal notice sent pursuant to
section 490. 1322, subsection 2, paragraph "a".

2. If the corporation elects to w thhold paynent under
subsection 1, it nmust within thirty days after the form
requi red by section 490. 1322, subsection 2, paragraph "b",
subpar agraph (2), is due, notify all sharehol ders who are
described in subsection 1 regarding all of the follow ng:

a. O the information required by section 490. 1324,
subsection 2, paragraph "a".

b. O the corporation's estimate of fair val ue pursuant to
section 490. 1324, subsection 2, paragraph "b".

c. That they may accept the corporation's estimate of fair
val ue, plus interest, in full satisfaction of their denands or
demand apprai sal under section 490. 1326.

d. That those sharehol ders who wi sh to accept such offer
must notify the corporation of their acceptance of the
corporation's offer within thirty days after receiving the
of fer.

e. That those sharehol ders who do not satisfy the
requi renents for denmandi ng apprai sal under section 490. 1326
shal | be deened to have accepted the corporation's offer.

3. Wthin ten days after receiving the shareholder's
acceptance pursuant to subsection 2, the corporation nust pay
in cash the anpbunt it offered under subsection 2, paragraph
"b", to each sharehol der who agreed to accept the
corporation's offer in full satisfaction of the shareholder's
demand.

4. Wthin forty days after sending the notice described in
subsection 2, the corporation nust pay in cash the anount it
offered to pay under subsection 2, paragraph "b", to each
shar ehol der described in subsection 2, paragraph "e".

Sec. 87. Section 490.1326, Code 2001, is anended by
striking the section and inserting in lieu thereof the
fol | owi ng:

490. 1326 PROCEDURE | F SHAREHOLDER DI SSATI SFI ED W TH
PAYMENT OR OFFER

1. A sharehol der paid pursuant to section 490.1324 who is
dissatisfied with the anobunt of the payment nust notify the



85 28 corporation in witing of that sharehol der's estimate of the
85 29 fair value of the shares and demand paynment of that estimate
85 30 plus interest, less any paynent under section 490.1324. A
85 31 sharehol der offered paynent under section 490. 1325 who is
85 32 dissatisfied with that offer nust reject the offer and demand
85 33 paynent of the shareholder's stated estimate of the fair val ue
85 34 of the shares plus interest.
85 35 2. A shareholder who fails to notify the corporation in
86 1 witing of that sharehol der's demand to be paid the
86 2 shareholder's stated estimate of the fair value plus interest
86 3 under subsection 1 within thirty days after receiving the
86 4 corporation's paynment or offer of paynent under section
86 5 490. 1324 or 490. 1325, respectively, waives the right to denmand
86 6 paynent under this section and shall be entitled only to the
86 7 paynment nmade or offered pursuant to those respective sections.
86 8 Sec. 88. Section 490.1330, Code 2001, is anmended to read
86 9 as follows:
86 10 490. 1330 COURT ACTI ON
86 11 1. If a

—derand

— sharehol der makes demands for payment under
86 12 section

—490-1328
— 490. 1326 that remmins unsettled, the

86 13 corporation shall comence a proceeding within sixty days

86 14 after receiving the paynent demand and petition the court to

86 15 deternmine the fair value of the shares and accrued interest.

86 16 |f the corporation does not conmence the proceeding within the

86 17 sixty-day period, it shall pay in cash to each
—di-ssenter—whose

86 18

—demandremai-hs—unsettl ed the ampunt deranded
— sharehol der the
86 19 ampunt the sharehol der demanded pursuant to section 490.1326

86 20 plus interest.

—a

86

21

2. The corporation shall comence the proceeding in the

86 22 district court of the county where

— the corporation's
86 23 principal office or, if none

. hi

its registered

86 24 office, in this state is located. |If the corporationis a

86 25 foreign corporation without a registered office in this state,
86 26 it shall commence the proceeding in the county in this state
86 27 where the principal office or registered office of the

86 28 domestic corporation nerged with

—or—whose—shares—were—acguired
86 29

—by

— the foreign corporation was |located at the tinme of the
86 30 transaction.

86 31

3. The corporation shall nake al

—dissenters
— shar ehol ders,
86 32 whether or not residents of this state, whose demands remain




86 33 unsettled parties to the proceeding as in an action agai nst
86 34 their shares and all parties nust be served with a copy of the
86 35 petition. Nonresidents may be served by registered or
87 1 certified mail or by publication as provided by | aw.
87 2 4. The jurisdiction of the court in which the proceeding
87 3 is comenced under subsection 2 is plenary and exclusive. The
87 4 court nay appoint one or nmore persons as appraisers to receive
87 5 evidence and recomend a deci sion on the question of fair
87 6 value. The appraisers shall have the powers described in the
87 7 order appointing them or in any anendnent to it. The
87 8

—di-ssenters

— sharehol ders denandi ng appraisal rights are
87 9 entitled to the sane discovery rights as parties in other

87 10 civil proceedings. There shall be no right to a jury trial

87

11

5. Each

—di-ssenter

— sharehol der nade a party to the
87 12 proceeding is entitled to judgnment for either of the
87 13 foll ow ng:

87

14

a. The anount, if any, by which the court finds the fair

87 15 value of the

—di-ssenter—s

— sharehol der's shares, plus interest,
87 16 exceeds the amount paid by the corporation to the sharehol der
87 17 for such shares.

87 18 b. The fair value, plus
—acerued
— interest, of the

87 19

— shareholder's shares for which the

87 20 corporation elected to wi thhold paynment under section

—490 1327
87 21 490. 1325.
87 22 6. Notwi thstanding the provisions of this division, if the
87 23 corporation is a bank hol ding conpany as defined in section
87 24 524.1801, fair value, at the election of the bank hol ding
87 25 conpany, may be deternined as provided in section 524. 1406
87 26 subsection 3, prior to giving notice under section 490.1320 or
87 27 490.1322. The fair value as determ ned shall be included in
87 28 any notice under section 490.1320 or 490. 1322, and section
87 29

—490--1328

— 490.1326 shall not apply.

87
87
87

30
31
32
33
34
35
1
2
3

Sec. 89. Section 490.1331, Code 2001, is anmended to read s
fol l ows:

490. 1331 COURT COSTS AND COUNSEL FEES.

1. The court in an appraisal proceedi ng conmenced under
section 490.1330 shall determine all costs of the proceeding,
i ncludi ng the reasonabl e conpensati on and expenses of
apprai sers appointed by the court. The court shall assess the
costs agai nst the corporation, except that the court may
assess costs against all or sonme of the

—di-ssenters

88 4 sharehol ders demandi ng appraisal, in anpbunts the court finds
88 5 equitable, to the extent the court finds




—the dissenters

— such
88 6 shareholders acted arbitrarily, vexatiously, or not in good
88 7 faith

. I i . 0.
— with respect
88 8 to the rights provided by this division.

88 9

2. The court in an appraisal proceeding may al so assess

88 10 the fees and expenses of counsel and experts for the

88 11
88 12

respective parties, in anounts the court finds equitable, for
either of the follow ng:

88 13 a. Against the corporation and in favor of any or al
88 14
—di-ssenters

— sharehol ders denmandi ng appraisal if the court finds

88 15 the corporation did not substantially conply with the

88 16 requirenents of
—sesti-ons
— section 490. 1320
—through—490—1328
§8 17 490.1322, 490.1324, or 490.1325.
88 18 b. Against either the corporation or a
—di-ssenter
88 19 sharehol der denandi ng appraisal, in favor of any other party,
88 20 if the court finds that the party agai nst whomthe fees and
88 21 expenses are assessed acted arbitrarily, vexatiously, or not
88 22 in good faith with respect to the rights provided by this
88 23 chapter.
88 24 3. If the court in an appraisal proceeding finds that the
88 25 services of counsel for any

—dissenter
— shar ehol der were of

88 26

substantial benefit to other

—i-ssent-ers
— sharehol ders sinmlarly

88 27
88 28

situated, and that the fees for those services should not be
assessed agai nst the corporation, the court may award to

—these

88 29
88 30

such counsel reasonable fees to be paid out of the anbunts
awar ded t he

—di-ssenters
— sharehol ders who were benefited

88 31
88 32

88 33
88 34
88 35
89 1
89 2
89 3
89 4
89 5
89 6

4. To the extent the corporation fails to make a required
paynent pursuant to section 490.1324, 490.1325, or 490. 1326,
the shareholder may sue directly for the anbunt owed and, to
the extent successful, shall be entitled to recover fromthe
corporation all costs and expenses of the suit, including
counsel fees.

Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001,
are anended to read as follows:

4. The corporation shall notify each sharehol der, whet her
or not entitled to vote, of the proposed sharehol ders' neeting




. I e . 00_7C
The notice nust al so

7
8
9
10
11
12

—to

89

13

state that the purpose, or one of the purposes, of the nmeeting
is to consider dissolving the corporation.

5. Unless the articles of incorporation, bylaws, or the
board of directors acting pursuant to subsection 3 requires a
greater vote, a greater nunber of shares to be present, or a
vote by voting groups, adoption of the proposal to dissolve

| . . | | o e ol

— shal l

require

89 14 the approval of the shareholders at a neeting at which the
89 15 quorumconsisting of at least a nmpjority of the votes entitled
89 16 to be cast

—on—t-hat—propoesal-
— exists.
89 17 Sec. 91. Section 490.1403, Code 2001, is anended to read
89 18 as foll ows:
89 19 490. 1403 ARTI CLES OF DI SSOLUTI ON.
89 20 1. At any tinme after dissolution is authorized, the
89 21 corporation may di ssolve by delivering to the secretary of
89 22 state for filing articles of dissolution setting forth all of
89 23 the foll ow ng:
89 24 a. The nanme of the corporation.
89 25 b. The date dissolution was authorized.
89 26 c. |If dissolution was approved by the sharehol ders
——beth
89 27
—of—t-he—following-
89 28
—H—The—nurber—of—votes—entitledto—be—-cast—on
— a statenent
89 29 that the proposal to dissolve was duly approved by the
89 30 shareholders in the manner required by this chapter and by the
89 31 articles of incorporation.
89 32

- I I ﬁ : | :

89

33

i ccoluti I I : ; . :

89

34



90 5
90 6
90 7
90 8

90 17
90 18
90 19
90 20

2. A corporation is dissolved upon the effective date of
its articles of dissolution.

3. For purposes of this division, "dissolved corporation"”
neans a corporation whose articles of dissolution have becone
effective and includes a successor entity to which the
remai ni ng assets of the corporation are transferred subject to
its liabilities for purposes of |iquidation.

Sec. 92. Section 490.1404, subsection 3, paragraph f, Code
2001, is anended to read as follows:

f. If shareholder action was required to revoke the
dissolution, the information required by section 490.1403,
subsection 1, paragraph "c

Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001,
are anended to read as foll ows:

1. A dissolved corporation may dispose of the known clains
against it by

oLl ow | | bod | .

90 21

—section

— notifying its known claimants in witing of the
90 22 dissolution at any tine after its effective date.
90 23 2.

90 25

—effective—date—

— The witten notice nmust do all of the
90 26 foll ow ng:
90 27 a. Describe information that nmust be included in a claim
90 28 b. Provide a numiling address where a claimmay be sent.
90 29 c. State the deadline, which may not be fewer than one
90 30 hundred twenty days fromthe effective date of the witten
90 31 notice, by which the dissolved corporation nust receive the
90 32 claim
90 33 d. State that the claimw Il be barred if not received by
90 34 the deadli ne.
90 35 Sec. 94. Section 490.1407, Code 2001, is anmended to read
91 1 as follows:
91 2 490. 1407

—UNKNOAN

— OTHER CLAI M5 AGAI NST DI SSOLVED
91 3 CORPORATI ON
91 4 1. A dissolved corporation may al so publish notice of its
91 5 dissolution and request that persons with clains agai nst the



91 6 dissolved corporation present themin accordance with the
91 7 notice
91 8 2. The notice nmust neet all of the follow ng requirenents:
91 9 a. Be published one tine in a newspaper of genera
91 10 circulation in the county where the dissolved corporation's
91 11 principal office or, if none in this state, its registered
91 12 office is or was |ast |ocated.
91 13 b. Describe the information that rmust be included in a
91 14 claimand provide a mailing address where the claimmy be
91 15 sent.
91 16 c. State that a claimagainst the dissolved corporation
91 17 will be barred unless a proceeding to enforce the claimis
91 18 commenced within

—five

— three years after the publication of the
91 19 noti ce.
91 20 3. If the dissolved corporation publishes a newspaper
91 21 notice in accordance with subsection 2, the claimof each of
91 22 the following clainmants is barred unless the clai mant
91 23 commences a proceeding to enforce the claimagainst the
91 24 dissolved corporation within

—five

— three years after the
91 25 publication date of the newspaper notice

91

26

a. A claimnt who

i .
— was not given witten

noti ce under section 490. 1406.

b. A claimnt whose claimwas tinely sent to the dissolved
corporation but not acted on.

c. A claimant whose claimis contingent or based on an
event occurring after the effective date of dissolution.

4. A claimthat is not barred by section 490. 1406
subsection 2, or subsection 3 of this section, may be enforced

— in either of the foll ow ng ways:

91

35

a. Against the dissolved corporation, to the extent of its

92 1 undistributed assets.

92

2

—
— Except as provided in section 490.1408, subsection

b.

92

4, the assets have been distributed in liquidation, against a
sharehol der of the dissolved corporation to the extent of the
sharehol der's pro rata share of the claimor the corporate
assets distributed to the shareholder in |iquidation
whi chever is less, but a shareholder's total liability for al
claims under this section shall not exceed the total anount of
assets distributed to the shareholder in |iquidation

Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDI NGS

1. A dissolved corporation that has published a notice
under section 490.1407 may file an application with the
district court of the county where the dissolved corporation's
principal office or, if none in this state, its registered
office is located for a determination of the amount and form
of security to be provided for payment of clains that are
contingent or have not been made known to the dissol ved
corporation or that are based on an event occurring after the
effective date of dissolution but that, based on the facts
known to the dissolved corporation, are reasonably estinated
to arise after the effective date of dissolution. Provision
need not be made for any claimthat is or is reasonably



anticipated to be barred under section 490. 1407, subsection 3.

2. Wthin ten days after the filing of the application
noti ce of the proceeding shall be given by the dissolved
corporation to each claimant hol ding a contingent clai mwhose
contingent claimis shown on the records of the dissolved
cor por ati on.

3. The court may appoint a guardian ad litemto represent
all claimants whose identities are unknown in any proceedi ng
brought under this section. The reasonable fees and expenses
of such guardian, including all reasonabl e expert w tness
fees, shall be paid by the dissolved corporation.

4. Provision by the dissolved corporation for security in
the amount and the formordered by the court under subsection
1, shall satisfy the dissolved corporation's obligations with
respect to clainms that are contingent, have not been nade
known to the dissolved corporation or are based on an event
occurring after the effective date of dissolution, and such
clains shall not be enforced agai nst a sharehol der who
recei ved assets in |liquidation

Sec. 96. NEW SECTION. 490.1409 DI RECTOR DUTI ES

1. Directors shall cause the dissolved corporation to
di scharge or mmke reasonabl e provision for the payment of
claims and nake distributions of assets to sharehol ders after
paynment or provision for clains.

2. Directors of a dissolved corporation which has disposed
of clains under section 490.1406, 490.1407, or 490.1408 shal
not be liable for breach of subsection 1, with respect to
cl ai ms agai nst the dissol ved corporation that are barred or
satisfied under section 490.1406, 490.1407, or 490.1408.

Sec. 97. Section 490.1431, Code 2001, is anended by adding
the foll owi ng new subsection

NEW SUBSECTION. 4. Wthin ten days of the commencenent of
a proceedi ng under section 490.1430, subsection 2, to dissolve
a corporation that has no shares listed on a nationa
securities exchange or regularly traded in a market maintained
by one or nore nmenbers of a national securities exchange, the
corporation nust send to all sharehol ders, other than the
petitioner, a notice stating that the sharehol ders are
entitled to avoid the dissolution of the corporation by
el ecting to purchase the petitioner's shares under section
490. 1434, and a copy of section 490.1434.

Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE I N
LI EU OF DI SSOLUTI ON

1. In a proceeding under section 490.1430, subsection 2,
to dissolve a corporation that has no shares listed on a
nati onal securities exchange or regularly traded in a narket
mai nt ai ned by one or nore nenbers of a national or affiliated
securities association, the corporation may elect or, if it
fails to elect, one or nore sharehol ders may el ect to purchase
all shares owned by the petitioning sharehol der at the fair
val ue of the shares. An election pursuant to this section
shal | be irrevocable unless the court determines that it is
equitable to set aside or nodify the el ection.

2. An election to purchase pursuant to this section may be
filed with the court at any tinme within ninety days after the
filing of the petition under section 490.1430, subsection 2,
or at such later time as the court in its discretion my
allow If the election to purchase is filed by one or nore
sharehol ders, the corporation shall, within ten days
thereafter, give witten notice to all sharehol ders, other
than the petitioner. The notice nust state the nane and
nunber of shares owned by the petitioner and the nanme and
nunber of shares owned by each el ecting sharehol der and nust
advise the recipients of their right to join the election to
purchase shares in accordance with this section. Sharehol ders
who wish to participate nust file notice of their intention to
join in the purchase no later than thirty days after the




effective date of the notice to them Al sharehol ders who
have filed an election or notice of their intention to
participate in the election to purchase thereby becone parties
to the proceeding and shall participate in the purchase in
proportion to their ownership of shares as of the date the
first election was filed, unless they otherw se agree or the
court otherwi se directs. After an election has been filed by
the corporation or one or nore sharehol ders, the proceeding
under section 490. 1430, subsection 2, shall not be

di scontinued or settled, nor nay the petitioning sharehol der
sell or otherw se di spose of the sharehol der's shares, unless
the court determnes that it would be equitable to the
corporation and the sharehol ders, other than the petitioner,
to permit such discontinuance, settlenent, sale, or other

di sposi tion.

3. If, within sixty days of the filing of the first
el ection, the parties reach agreenent as to the fair val ue and
terns of purchase of the petitioner's shares, the court shal
enter an order directing the purchase of the petitioner's
shares upon the terns and conditions agreed to by the parties.

4. |If the parties are unable to reach an agreenent as
provided for in subsection 3, the court, upon application of
any party, shall stay the section 490. 1430, subsection 2,
proceedi ngs and determ ne the fair value of the petitioner's
shares as of the day before the date on which the petition
under section 490. 1430, subsection 2, was filed or as of such
other date as the court deens appropriate under the
ci rcumst ances.

5. Upon determning the fair value of the shares, the
court shall enter an order directing the purchase upon such
ternms and conditions as the court deens appropriate, which may
i ncl ude paynent of the purchase price in installnments, where
necessary in the interests of equity, provision for security
to assure paynment of the purchase price and any additiona
costs, fees, and expenses as nay have been awarded, and, if
the shares are to be purchased by sharehol ders, the allocation
of shares anong them In allocating petitioner's shares anpbng
hol ders of different classes of shares, the court shal
attenpt to preserve the existing distribution of voting rights
among hol ders of different classes insofar as practicable and
may direct that hol ders of a specific class or classes shal
not participate in the purchase. Interest nmay be allowed at
the rate and fromthe date determ ned by the court to be
equitable, but if the court finds that the refusal of the
petitioning shareholder to accept an offer of paynent was
arbitrary or otherwi se not in good faith, no interest shall be

allowed. If the court finds that the petitioning sharehol der
has probabl e grounds for relief under section 490. 1430,
subsection 2, paragraph "b" or "d", it may award to the

petitioni ng sharehol der reasonabl e fees and expenses of
counsel and of any experts enpl oyed by the sharehol der

6. Upon entry of an order under subsection 3 or 5, the
court shall dismiss the petition to dissolve the corporation
under section 490.1430, and the petitioning sharehol der shal
no | onger have any rights or status as a sharehol der of the
corporation, except the right to receive the amunts awarded
to the sharehol der by the order of the court which shall be
enforceable in the sane nanner as any other judgnent.

7. The purchase ordered pursuant to subsection 5 shall be
made within ten days after the date the order becomes final
unl ess before that tine the corporation files with the court a
notice of its intention to adopt articles of dissolution
pursuant to sections 490. 1402 and 490. 1403, which articles
must then be adopted and filed within fifty days thereafter.
Upon filing of such articles of dissolution, the corporation
shal | be dissolved in accordance with the provisions of
sections 490. 1405 t hrough 490. 1407, and the order entered



96 17 pursuant to subsection 5 shall no |onger be of any force or
96 18 effect, except that the court nmay award the petitioning

96 19 sharehol der reasonabl e fees and expenses in accordance wth
96 20 the provisions of the last sentence of subsection 5 and the
96 21 petitioner may continue to pursue any clainms previously

96 22 asserted on behalf of the corporation.

96 23 8. Any paynent by the corporation pursuant to an order
96 24 under subsection 3 or 5, other than an award of fees and

96 25 expenses pursuant to subsection 5, is subject to the

96 26 provisions of section 490. 640.

96 27 Sec. 99. Section 490.1603, Code 2001, is anmended to read
96 28 as follows:

96 29 490. 1603 SCOPE OF | NSPECTI ON RI GHT

96 30 1. A shareholder's agent or attorney has the sane

96 31 inspection and copying rights as the sharehol der
—the—agent—o+

96 32

— represent ed.
96 33 2. The right to copy records under section 490.1602

96 34 includes, if reasonable, the right to receive copies

xerographic or other neans, including copies through an

conpiled no earlier than the date of the shareholder's demand.

1
97 2 electronic transmission if available and so requested by the
97 3 sharehol der.
97 4 3. The corporation may conply at its expense with a
97 5 shareholder's demand to inspect the record of sharehol ders
97 6 under section 490.1602, subsection 2, paragraph "c", by
97 7 providing the shareholder with a |list of shareholders that was
8
9

—3

— 4. The corporation may inpose a reasonabl e charge
97 10 covering the costs of |labor and material, for copies of any
97 11 docunents provided to the shareholder. The charge shall not
97 12 exceed the estinmated cost of production,_

—or
— reproduction,_ or
97 13 transm ssion of the records
97 14




—the date of the shareholders demand—

97 19
97 20
97 21
97 22
97 23
97 24

Sec. 100. NEW SECTION. 490.1605 | NSPECTI ON OF RECORDS BY
DI RECTORS

1. A director of a corporation is entitled to inspect and
copy the books, records, and docunments of the corporation at
any reasonable time to the extent reasonably related to the
performance of the director's duties as a director, including
duties as a nenber of a commttee, but not for any other
purpose or in any manner that would violate any duty to the
cor poration.

2. The district court of the county where the
corporation's principal office, or if none in this state, its
registered office, is |located nay order inspection and copyi ng
of the books, records, and docunents at the corporation's
expense, upon application of a director who has been refused
such inspection rights, unless the corporation establishes
that the director is not entitled to such inspection rights.
The court shall dispose of an application under this
subsection on an expedited basis.

3. If an order is issued, the court may include provisions
protecting the corporation fromundue burden or expense, and
prohi biting the director fromusing information obtained upon
exercise of the inspection rights in a manner that woul d
violate a duty to the corporation, and may al so order the
corporation to reinburse the director for the director's
costs, including reasonable counsel fees, incurred in
connection with the application.

Sec. 101. NEW SECTION. 490.1606 EXCEPTI ON TO NOTI CE
REQUI REMENT.

1. Wienever notice is required to be given under any
provision of this chapter to any sharehol der, such notice
shall not be required to be given if either of the follow ng
appl i es:

a. Notice of two consecutive annual neetings, and al
noti ces of neetings during the period between such two
consecutive annual meetings, have been sent to such
shar ehol der at such sharehol der's address as shown on the
records of the corporation and have been returned
undel i ver abl e.

b. Al, but not |less than two, paynents of dividends on
securities during a twelve-nmonth period, or two consecutive
payments of dividends on securities during a period of nore
than twel ve nont hs, have been sent to such sharehol der at such
shar ehol der' s address as shown on the records of the
corporation and have been returned undeliverable.

2. |If any such sharehol der shall deliver to the
corporation a witten notice setting forth such sharehol der's
then-current address, the requirenment that notice be given to
such sharehol der shall be reinstated.

Sec. 102. Sections 490.832, 490.1022, 490.1327, 490. 1328,
and 490. 1621, Code 2001, are repealed

Sec. 103. COCDE EDI TOR DI RECTIVE. The foll ow ng division
and part titles shall be changed by the Code editor:

1. Division XIl shall be retitled DI SPOSI TI ON OF ASSETS.

2. Division X1l shall be retitled APPRAI SAL RI GHTS.

3. Division XIll, Part A shall be retitled R GHT TO
APPRAI SAL AND PAYMENT FOR SHARES
4. Division XIIl, Part B, shall be retitled PROCEDURE FOR

EXERClI SE OF APPRAI SAL RI GHTS.
Sec. 104. EFFECTIVE DATE. This Act, takes effect January
1, 2003.
EXPLANATI ON
The followi ng overvi ew highlights the areas of change to
the 1 owa Busi ness Corporations Act:
AMENDVENT PERTAI NI NG TO LI ABI LI TY OF DI RECTORS. Code
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section 490.202 all ows sharehol ders the option to include in
the articles of incorporation a provision elimnating or
limting the liability of a director to the corporation or its
sharehol ders, with certain exceptions. The provision on this
issue is currently in Code section 490.832, but it contains
nmore general |anguage on exceptions than the new provision.

AMVENDMENTS PERTAI NI NG TO DI RECTOR CONFLI CT OF | NTERESTS
Current Code section 490.831 on director conflicts of interest
is deleted and several new sections on the issue are added
from Code sections 490. 860 through 490.863. Director
conflicting interest transactions require independent
exam nation and approval, either by independent directors, or
sharehol ders, or the court. Definitions are added for
"conflicting interest", "director's conflicting interest
transaction”, "related person”, "required disclosure", and
"time of commitnent” in Code section 490. 860.

AMVENDMENTS PERTAI NI NG TO DERI VATI VE PROCEEDI NGS.  Current
Code section 490.740 on derivative proceedings is replaced
with a new part that includes definitions and addresses
shar ehol der demand on the corporation, stay of proceedings,

di smissal of the action, settlenment, and payment of expenses.

Code section 490.742 would all ow a sharehol der to conmmence
a derivative proceeding after 90 days after the demand was
made unl ess the sharehol der has earlier been notified that the
demand has been rejected by the corporation or unless
irreparable injury to the corporation would result by waiting
for the expiration of the 90-day period

An independent litigation conmttee may be appointed to
i nvestigate and nake recommrendati ons concerning derivative
proceedi ngs under Code section 490. 744.

In addition, the bill allows such investigation and
recommendati on to be nmade by a panel appointed either by the
i ndependent directors present at a neeting of the board of
directors if the independent directors constitute a quorum or,
if the independent directors do not constitute a quorum a
committee of two or nore independent directors appointed by a
majority vote of independent directors present at a neeting of
the board of directors. Code section 490.744 addresses the
i ssue of independence and provides that by itself, the
nom nation or election of the director by persons who are
def endants in the derivative proceeding or agai nst whomthe
action is demanded shall not cause a director to be considered
as not independent.

AVENDMENTS PERTAI NI NG TO CLOSELY HELD CORPORATI ONS.  Code
section 490.732 validates sharehol der agreenents appearing in
the articles or signed by all shareholders, and it authorizes
wide latitude in their content for corporations whose shares
are not listed on a national securities exchange or regularly
traded in a market mmintained by one or nore nenbers of a
national or affiliated securities association.

New Code section 490.1434 provides an alternative to the
corporation and its sharehol ders where one or nore but fewer
than all sharehol ders petition for judicial dissolution on
grounds, for example, of deadl ock or oppression. The
alternative essentially is a buyout of the petitioning
sharehol ders, either for an anpbunt the parties can negotiate
or for "fair value", with the corporation having the right to
do so in the first instance, and, if the corporation does not
so elect, due regard for shareholders' relative positions.

AVENDMENTS PERTAI NI NG TO | NDEMNI FI CATI ON AND ADVANCE FOR
EXPENSES. The bill expands the authority of a corporation to
indemify a director through a charter provision adopted
pursuant to new Code section 490.202, which generally permts
indemification with respect to a director's conduct to the
same extent that the director's liability for that conduct can
be limted under the section. Code sections 490.851 through
490. 859 address the procedures for naking decisions on
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granting indemification and authorizing an advance for
expenses, and nake a court order available as a renmedy to
enforce a legal right to indemification or expense
advancenent. Code section 490.854 pernits a court to order an
advance for expenses.

AMVENDMENTS PERTAI NI NG TO SHAREHOLDER MEETI NGS AND VOTI NG
The bill anmends Code section 490.702 regardi ng the percentage
of shares required before a special neeting of sharehol ders
nmust be granted, and new Code section 490.704 establishes a
procedure for revoking such a demand. New Code section
490. 708 addresses conduct of a neeting of sharehol ders,
providing that a chair shall preside who, unless the articles
or bylaws provide otherw se, has the authority to determn ne
the order of business and establish rules for the conduct of
the meeting. The rules adopted and the conduct of the neeting
must be fair to shareholders. Code section 490.722, dealing
wi th proxies, has been anended to enconpass el ectronic
transm ssion of proxies. New Code section 490.729 requires
t he appoi ntnent of one or nore inspectors of election for
publicly traded corporations and al so delineates the
i nspector's duties. Any other corporation nmay appoint
i nspectors pursuant to section 490.729.

AVENDMENTS PERTAI NI NG TO ELECTRONI C FI LI NGS. Code section
490. 140 adds definitions for "deliver", "electronic
transm ssion", "sign" or "signature", and "voting power".
Code section 490. 141 provides that notice by electronic
transmssion is witten notice, and that notice froma
corporation to a sharehol der may be effective when
electronically transmtted in a nanner authorized by the
sharehol der. Code sections 490.120, 490.123, 490. 124,

490. 125, and 490.127 all address electronic filings with the
secretary of state.

AVENDMENTS PERTAI NI NG TO STANDARDS OF CONDUCT AND STANDARDS
OF LIABILITY FOR DI RECTORS. New Code section 490. 831
standards of liability for directors, has been added to
clarify and distinguish the standard a plaintiff nust neet in
order for a director to be held liable.

AVENDMENTS PERTAI NI NG TO STANDARDS OF CONDUCT FOR OFFI CERS
AND ALSO TO | NSPECTI ON RI GHTS AND NOTI CES. Code section
490. 842 on standards of conduct for officers is anended in
Iight of the changes nade pertaining to directors. |In
addi ti on, Code section 490.1603 on the scope of a
sharehol der's inspection right is revised to reflect
availability of electronic transm ssions. New Code section
490. 1605 provides for inspection of records by directors. A
court action is authorized in which the corporation has the
burden of proof, and the court is directed to di spose of an
application of a director for inspection on an expedited
basi s.

AMVENDMENTS PERTAI NI NG TO FUNDAMENTAL CHANGES. The quorum
required is that stated in current 490.725, nanely, "a
majority of votes entitled to be cast on the matter by the
voting group”, unless the articles or bylaws require a greater
nunber. Current Code | anguage requires that the votes cast in
favor of a proposed change exceed those cast opposing it.

Current Code section 490.1202 addresses sal es of assets
ot her than in the regular course of business and requires
shar ehol der approval of a sale or other disposition of all or
substantially all corporate assets where it does not occur in
the regul ar course of business. As anended, Code section
490. 1202 does not utilize the standard "all or substantially
all" and the requirenent of a sharehol der vote instead turns
upon whet her the disposition will |eave the corporation
wi thout a significant continuing business activity.

AVENDMENTS PERTAI NI NG TO APPRAI SAL RI GHTS. A nunber of
changes have been nmade in a continuing effort to allow
corporations, acting through their boards of directors and
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sharehol ders, to change the nature and shape of the enterprise
and the rights of security holders, on the one hand, and, on
the other hand, to all ow sharehol ders who object to the change
to withdraw fromthe corporation and obtain the fair val ue of
their investment. This acconmpdati on has been known as

"di ssenters' rights" or "appraisal rights". Division XlIIl is
anended to change the nane fromthe fornmer to the latter.
Sharehol ders will not be entitled to appraisal if the terns of
the class or series of shares that they hold will not be

changed.

The amendnents to division X1l provide that a sharehol der
who objects to corporate action effecting fundanmental change
will receive fair value where the shares are publicly traded
and there is a sufficient market for the shares. However, the
di vision also includes provisions identifying conflict-of-
interest transactions in which the market exception will not
apply and appraisal rights will be available to sharehol ders.

AMENDMENTS PERTAI NI NG TO DI RECTORS AND OFFI CERS.  Code
section 490.803 provides that a variable range for the size of
the board of directors nay be established by the articles or
byl aws. Code section 490.825, conmittees of the board, has
been anmended to allow conmttees to be given nore authority to
act, primarily within lints stated by the board; and a new
provision in Code section 490.825 would allow the board to
appoint one or nore directors as alternates to serve on a
committee where one or nore is absent or disqualified, and
unl ess the articles, bylaws, or resolution of the board
creating the conmttee provided otherw se, would allow the
committee, upon unani nobus vote of those present and not
disqualified, to appoint another director to serve in place of
the absent or disqualified nenber.

DI SSOCLUTI ON. Code section 490. 640, governing
distributions, provides that the corporation nmust satisfy
equity and bankruptcy insolvency tests before the board can
authorize a distribution, but does not apply to distributions
made in |iquidation.

The bill provides for a three-year period to assert clains
agai nst the dissolved corporation, rather than the five years
provi ded under the current Code, and adds two new Code
sections, 490.1408 and 490. 1409, that encourage directors to
anticipate and provide for such clains. Critical steps
i nclude giving notice to known creditors and cl ai mants,
publication, and in the clainms that are unknown or contingent,
a court proceeding pursuant to Code section 490.1408, which
aut hori zes the corporation's board to file an application in
court for a determination of the anbunt and form of security
to be provided for paynment of clains that are contingent or
have not been made known to the dissolved corporation or that
are based on an event occurring after the effective date of
di ssolution, excluding clains that are or are reasonably
anticipated to be barred. The court is authorized to appoint
a guardian ad litemto represent such claimnts. The court
hearing the matter may then deternine the anobunt and formto
be provided for paynent, and conpliance with the court order
shal | satisfy the dissolved corporation's obligations with
respect to clainms that are contingent, have not been nade
known to the dissolved corporation, or are based on an event
occurring after the effective date of dissolution, and such
clains may not be enforced agai nst a sharehol der who received
assets in |iquidation.

ADDI TI ONAL AMENDMENTS PERTAI NI NG TO DI RECTORS. Code
section 490.809, dealing with the judicial renoval of
directors, requires the action be brought by or in the right
of the corporation, rather than by an authorized percentage of
a class of shareholders. In addition, grounds for renoval of
directors have been anended. Fraudul ent conduct renmins a
basis for renoval, but dishonest conduct has been elimn nated.
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O her grounds added are that the director "intentionally
inflicted harmon the corporation", or "grossly abused the
position of director”. Code section 490.821, allow ng the
board of directors to take action wi thout a neeting, requires
that action taken w thout a neeting by consent nust be
unani nous, and that action taken by consent is the act of the
board of directors when one or nore consents signed by all the
directors are delivered to the corporation. Consent may be
wi t hdrawn by signed revocation delivered to the corporation
prior to delivery to the corporation of unrevoked consents
signed by all directors.

The bill takes effect January 1, 2003.
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