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1 Section 1. Section 22.7, Code Suppl ement 2001, is anended

1 2 by adding the followi ng new subsection
1 3 NEW SUBSECTI ON. 43. Records filed with the division of
1 4 workers' conpensation of the departnent of workforce
1 5 devel opment which contain or permt the ascertai nment of the
1 6 identity of an injured enployee or an injured enployee's
1 7 dependent as provided in section 86. 44.
1 8 Sec. 2. Section 85.1, subsection 6, Code 2001, is anended
1 9to read as foll ows:
110 6. Enployers may with respect to an enpl oyee or a
1 11 classification of enpl oyees exenpt from coverage provi ded by
1 12 this chapter pursuant to subsection 1, 2, or 3
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—, other
1 13 than the enpl oyee or classification of enpl oyees with respect
1 14 to whoma rule of liability or a method of conpensation is
1 15 established by the Congress of the United States, assune a
116 liability for conpensation inposed upon enployers by this
1 17 chapter, for the benefit of enployees within the coverage of
1 18 this chapter, by the purchase of valid workers' conmpensation
1 19 insurance which does not specifically

— exclude the
20 enpl oyee or classification of enployees. The purchase of and
21 acceptance by an enpl oyer of valid workers' conpensation
22 insurance applicable to the enpl oyee or classification of
23 enpl oyees constitutes an assunption by the enpl oyer of
24 liability without any further act on the part of the enployer,
25 but only with respect to the enployee or classification of
26 enpl oyees as are within the coverage of the workers
27 conpensation insurance contract and only for the tinme period
28 in which the insurance contract is in force. Upon an election
29 of such coverage, the enpl oyee or classification of enployees
30 shall accept conpensation in the nmanner provided by this
31 chapter and the enployer shall be relieved fromany other
32 liability for recovery of damage, or other conpensation for
33 injury.
34 Sec. 3. Section 85.22, Code 2001, is anmended by striking
35 the section and inserting in lieu thereof the follow ng:
1 85.22 LIABILITY OF OTHERS | NDEMNI TY AND SUBROGATI ON
2 1. Wien an enployee receives an injury, dies, or incurs an
3 occupational disease or an occupational hearing | oss for which
4 workers' conpensation benefits are payabl e under this chapter,
5 chapter 85A, or chapter 85B, under circunstances creating a
6 cause of action for danages for personal injury or w ongful
7 death against a third party other than the enpl oyee's enpl oyer
8 or any enpl oyee of the enployer as provided in section 85. 20,
9 the enployer shall pronptly pay all workers' conpensation
10 benefits that accrue and the enpl oyee may pursue the cause of
11 action against the third party w thout waiving workers'
12 conpensation benefits.
13 2. If the enployee receives a recovery fromthe third
14 party, the enployer shall be indemified for the workers
15 conpensation benefits actually paid | ess prorated attorney
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fees as provided in this section. The enployer shall have a
lien upon the cause of action and recovery to secure its right
of indemification and an offset agai nst any workers'
conpensation benefits that beconme payable after the third-
party recovery is disbursed. The enployer may be subrogated
to the rights of the enployee if the enployee fails to
comrence an action against the third party.

3. The enpl oyee shall give the enployer witten notice of
maki ng a claimagainst a third party and shall provide a copy
of the original notice and petition to the enployer within ten
days after commrencing an action against a third party.

Failure to give the notice shall not prejudice the enpl oyer or
the cause of action against the third party. The enployer's
lien is perfected by filing witten notice in the office of
the clerk of the district court where the action against the
third party is pending. The lien is binding on any person who
has actual know edge that the enpl oyee has received workers
conpensation benefits fromthe enployer. The enployer shal
provide an item zed statement showing the anount of its lien
whenever requested by the enployee or the third party.

4. The enployer may request in witing that the enpl oyee
comrence an action against a third party. |If the enployee
fails to commence the action within ninety days after the
request, the enployer is subrogated to the rights of the
enpl oyee to pursue the cause of action against the third
party. The enployer may conmence a subrogation action wthout
giving prior notice to the enployee within the last thirty
days prior to the tinme the cause of action would be barred by
any applicable statute of limtation. An enployer who
exerci ses subrogation rights shall give the enployee witten
notice of making a claimagainst a third party and shal
provide a copy of the original notice and petition to the
enpl oyee within ten days after commenci ng an action agai nst a
third party. The enpl oyee shall reasonably cooperate with the
enpl oyer's efforts to pursue the cause of action.

5. A recovery froma third party shall be disbursed as
fol |l ows:

a. Fees for the enployee's attorney, including
adm ni strative expenses of litigation, shall be paid. Any
di spute concerning attorney fees or the validity and anpunt of
the enployer's right to indemification shall be deterni ned by
the court having jurisdiction of the third-party action. The
proportion of the total recovery that is paid for attorney
fees shall be conputed to the nearest one-hundredth of a
percent to deternine the factor for prorated attorney fees. A
party is responsible for prorated attorney fees allocable to
the portion of the recovery received by the party.

b. The enpl oyer shall pay all unpaid workers' conpensation
benefits which have accrued at the tinme the third-party
recovery is disbursed and the enployer shall then be
indermmi fied for the workers' conpensation benefits actually
paid fromthe date the benefits were paid | ess prorated
attorney fees. The enployer shall not be indemified for
interest paid pursuant to section 85.30 or additional benefits
paid pursuant to section 86.13.

c. Any portion of the net recovery renaining after the
di sbursements provided in paragraphs "a" and "b" shall be paid
to the enpl oyee, subject to the enployer's right of offset.

6. If a person's entitlenment to workers' conpensation
benefits is undeternm ned at the tinme the third-party recovery
is disbursed, or if additional benefits becone due after the
third-party recovery is disbursed, the enployer's liability
for those benefits shall be satisfied by offsetting the anount
of benefits for which the enployer would be liable if there
had not been a third-party recovery agai nst the renmainder paid
to the person entitled to benefits under subsection 5,
paragraph "c". |If satisfaction of the enployer's liability by
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of fset causes a portion of the third-party recovery to be
recei ved by the enployer, the enployer shall reinburse the
person entitled to benefits for the prorated attorney fees
attributable to the anbunt of the enployer's liability that is
satisfied by offset. The person entitled to benefits shall be
rei mbursed for prorated attorney fees on weekly compensati on
or any other benefit payable directly to the person at the
time the benefit would be due if there had not been a third-
party recovery. The person entitled to benefits shall be

rei mbursed for prorated attorney fees within thirty days after
the person subnits proof to the enployer that the person has
paid charges for which the enployer would be |iable under
section 85.27 if there had not been a third-party recovery.
Amounts reinbursed to the person entitled to benefits for
prorated attorney fees are subject to the enployer's right of
of f set .

7. A settlement with a third party is effective only if
both the enpl oyer and enpl oyee give witten consent, or if it
i s approved by the workers' conpensation conmissioner. Wen
granting approval, the conm ssioner nmay al so determine the
validity and anount of the enployer's right to
i ndemi fi cati on.

8. As used in this section

a. "Enployee" includes the enployee's trustee, guardian,
conservator, estate, or other legal representative
b. "Enployer" includes an insurance carrier acting

pursuant to chapter 87 and any other person who pays or is
legally obligated to pay workers' conpensation benefits to the
enpl oyee on behal f of the enpl oyer.

c. "Recovery" neans a paynent of anything of value, from
or on behalf of the third party, paid to or as directed by the
enpl oyee, in resolution of the enployee's cause of action for
damages for personal injury or wongful death against the
third party regardl ess of the manner in which the paynment is
characterized. "Recovery" does not include a paynent made in
good faith to resolve a claimfor danmage to the enpl oyee's
tangi bl e property, a claimnmade by a person other than the
enpl oyee, or a claimfor |oss of consortium

Sec. 4. Section 85.27, subsection 3, Code Suppl enent 2001,
is amended to read as foll ows:

3.  Notwi thstanding section 85.26, subsection 4, charges
beli eved to be excessive or unnecessary may be referred by the
enpl oyer, insurance carrier, or health service provider to the
wor kers' conpensati on conmi ssioner for determnation, and the
commi ssioner may utilize the procedures provided in sections
86.38 and 86.39, or set by rule, and conduct such inquiry as
the conm ssi oner deens necessary. Any health service provider
charges not in dispute shall be paid directly to the health
service provider prior to utilization of procedures provided
in sections 86.38 and 86.39 or set by rule. A health service
provider rendering treatnent to an enpl oyee whose injury is
conpensabl e under this section agrees to be bound by such
charges as all owed by the workers' conpensati on conmm ssi oner
and shall not recover in law or equity any amount in excess of
charges set by the conmissioner. Wen a dispute under chapter
85, 85A, or 85B regardi ng reasonabl eness of a fee for nedica
services arises between a health service provider and an
enpl oyer or insurance carrier, the health service provider,
enpl oyer, or insurance carrier shall not seek paynent fromthe
injured enpl oyee. Wen a dispute under chapter 85, 85A, or
85B regarding reasonabl eness of a fee for nedical services
arises between a health service provider and an insurance
carrier, the health service provider shall not seek paynent
fromthe enployer

Sec. 5. Section 85.27, subsection 4, Code Suppl enent 2001,
is anended to read as follows:

4. For purposes of this section, the enployer is obliged
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to furni sh reasonabl e services and supplies to treat an

i njured enpl oyee, and has the right to choose the care. The
enployer is liable for the reasonable cost of the care chosen
by the enployer or by the enployer's representative. The
treatment nmust be offered promptly and be reasonably suited to
treat the injury wi thout undue inconveni ence to the enpl oyee.
If the enployee has reason to be dissatisfied with the care
of fered, the enpl oyee should comunicate the basis of such

di ssatisfaction to the enployer, in witing if requested

foll owi ng which the enpl oyer and the enpl oyee nmay agree to
alternate care reasonably suited to treat the injury. If the
enpl oyer and enpl oyee cannot agree on such alternate care, the
comm ssi oner may, upon application and reasonabl e proofs of
the necessity therefor, allow and order other care. In an
energency, the enpl oyee may choose the enployee's care at the
enpl oyer's expense, provided the enployer or the enployer's
agent cannot be reached i medi ately. An application nade
under this subsection shall be considered an origina
proceedi ng for purposes of comencenent and contested case
proceedi ngs under section 85.26. The hearing shall be
conduct ed pursuant to chapter 17A. Before a hearing is
schedul ed, the parties may choose a tel ephone hearing or an

i n-person hearing. A request for an in-person hearing shal
be approved unl ess the in-person hearing would be inpractica
because of the distance between the parties to the hearing.
The workers' conpensation conmm ssioner shall issue a decision
within ten working days of receipt of an application for
alternate care nade pursuant to a tel ephone hearing or within
fourteen working days of receipt of an application for
alternate care nade pursuant to an in-person hearing. The
enpl oyer shall notify an injured enpl oyee of the enployee's
ability to contest the enployer's choice of care pursuant to
thi s subsection.

Sec. 6. Section 85.27, subsection 6, Code Suppl enment 2001,
is anended to read as foll ows:

6. Wiile a contested case proceeding for deternination of
liability for workers' conpensation benefits is pending before
the workers' conpensation conmm ssioner relating to an injury
all eged to have given rise to treatnent, no debt collection,
as defined by section 537.7102, shall be undertaken agai nst an
enpl oyee, or the enpl oyee's dependents or enployer, for the
collection of charges for that treatnent rendered an enpl oyee
by any health service provider. However, the health service
provi der may send one item zed witten bill to the enpl oyee
and the enployee's enployer setting forth the anobunt of the
charges in connection with the treatnment after notification of
the contested case proceeding.

Sec. 7. Section 85.27, subsection 7, Code Suppl enent 2001,
is anended to read as foll ows:

7. If, after the third day of incapacity to work follow ng
the date of sustaining a conpensable injury which does not
result in permanent partial disability, or if, at any tine
after sustaining a conpensable injury which results in
permanent partial disability, an enpl oyee, who is not
recei ving weekly benefits under section 85.33 or section
85. 34, subsection 1, returns to work and is required to | eave
work for one full day or |less to receive services pursuant to
this section, the enpl oyee shall be paid an anpbunt equival ent
to the wages lost at the enployee's regular rate of pay for
the tine the enployee is required to | eave work. For the
purposes of this subsection, "day of incapacity to work" neans
eight hours of accumul ated absence fromwork due to incapacity
to work or due to the receipt of services pursuant to this
section. The enployer shall nake the paynments under this
subsection as wages to the enpl oyee after maki ng such
deductions fromthe amount as legally required or custonarily
made by the enployer fromwages. Paynments nmade under this




8 7 subsection shall be required to be reinbursed pursuant to any
8 8 insurance policy covering workers' conpensation. Payments
8 9 under this subsection shall not be construed to be paynent of
8 10 weekly benefits.
8 11 Sec. 8. Section 85.38, subsection 2, unnunbered paragraph
8 12 2, Code 2001, is anended to read as follows:
8 13 If an enpl oyer denies liability under this chapter, chapter
8 14 85A, or chapter 85B, for payment for any nedical services
8 15

—received

— or weekly conpensation requested by an enpl oyee

—wi-th
8 16

—, and the enployee is a beneficiary under either
8 17 an individual or group plan for nonoccupational illness,
8 18 injury, or disability, the nonoccupational plan shall not deny
8 19 paynent

: | . . . I
— of benefits under
8 20 the plan on the basis that the enployer's liability

—for the

8 21

—pedicalservices
— under this chapter, chapter 85A, or chapter
8 22 85B i s unresol ved.
8 23 Sec. 9. Section 86.42, Code 2001, is amended to read as
8 24 follows:
8 25 86.42 JUDGMVENT BY DI STRI CT COURT ON AWARD.
8 26 Any party in interest may present a

—certified
— copy of an
27 order or decision of the conmissioner, fromwich a tinely
28 petition for judicial review has not been filed or if judicial
29 review has been filed, which has not had execution or
30 enforcenent stayed as provided in section 17A. 19, subsection
31 5, or an order or decision of a deputy comm ssioner from which
32 a tinely appeal has not been taken within the agency and which
33 has becone final by the passage of tine as provided by rule
34 and section 17A. 15, or an agreenent for settlenent approved by
35 the commi ssioner, and all papers in connection therewith, to
1 the district court where judicial review of the agency action
2 may be comrenced. The court shall render a decree or judgnment
3 and cause the clerk to notify the parties. The decree or
4 judgnent, in the absence of a petition for judicial review or
5 if judicial review has been comenced, in the absence of a
6 stay of execution or enforcenent of the decision or order of
7 the workers' conpensation conmi ssioner, or in the absence of
8 an act of any party which prevents a decision of a deputy
9 workers' conpensation comi ssioner from becom ng final, has
10 the sane effect and in all proceedings in relation thereto is
11 the sanme as though rendered in a suit duly heard and
12 determ ned by the court.
13 Sec. 10. Section 86.43, Code 2001, is amended to read as
14 foll ows:
15 86.43 JUDGMVENT MODI FI CATI ON OF
16 Upon the presentation to the court of a
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deci si on of the workers' conpensati on conm ssioner, ending,
di m ni shing, or increasing the conpensation under the

provi sions of this chapter, the court shall revoke or nodify
the decree or judgment to conformto such decision.

Sec. 11. Section 86.44, Code 2001, is amended to read as
fol |l ows:

86. 44 CONFI DENTI ALI TY.

1. Al verbal or witten information relating to the
subject matter of an agreenent and transmtted between any
party to a dispute and a nediator to resolve a dispute
pursuant to this chapter or chapter 85, 85A, or 85B, during
any stage of a nediation or a dispute resolution process
conducted by a nediator as provided in this section, whether
reflected in notes, nenoranda, or other work products in the
case files, is a confidential conmunication except as
ot herwi se expressly provided in this chapter. Mediators
involved in a nediation or a dispute resolution process shal
not be exam ned in any judicial or admnistrative proceeding
regardi ng confidential comunications and are not subject to
judicial or administrative process requiring the disclosure of
confidential comunications.

For purposes of this

—section
— subsection, "nediator" neans a

10
10

4
5
6
7
8

9
10
11
12
13
14

chi ef deputy workers' conpensation comr ssioner or deputy

wor kers' conpensati on conmi ssioner acting in the capacity to
resol ve a dispute pursuant to this chapter or chapter 85, 85A,
or 85B, or an enployee of the division of workers

conpensation invol ved during any stage of a process to resolve
a di spute.

2. a. Except as otherw se provided in this subsection,
all records filed with the division of workers' conpensation
pursuant to section 85.26, 86.11, or 86.13, which contain or
pernmit the ascertainnent of the identity of an injured
enpl oyee or the injured enpl oyee's dependent, shall be kept
confidential, unless otherw se ordered by a court.

b. A record described in paragraph "a" may be discl osed
under any of the follow ng circunstances:

(1) Pursuant to the terns of a witten wai ver of
confidentiality by the injured enployee or the injured
enpl oyee' s dependent.

(2) The use of records by a governmental body for the
conpilation of statistical data after deletion of the identity
of the injured enployee or the injured enpl oyee's dependent.

(3) To the injured enployee or the injured enpl oyee's
dependent, or the agent or attorney of the injured enployee or
dependent .

(4) To the person that filed the confidential record

(5) To an enployer, insurance carrier, or third-party
adm ni strator of workers' conpensation clains, or a designee,
who is involved in admnistering a claimfor benefits nade
with respect to the injury or death of an enpl oyee.

6 To all parties in a contested case proceeding before
the workers' conpensation conm ssioner in which the injured
enpl oyee or the injured enpl oyee's dependent is a party.

7 In conpliance with a subpoena

Sec. 12. NEWSECTION. 87.1A PROOF OF | NSURANCE COVERAGE

The workers' conpensation comi ssioner may, by rule,
require every enployer subject to this chapter to present
satisfactory evidence to the workers' conpensation
commi ssioner that the enployer has secured the enployer's
liability to pay conpensation as provided in this chapter. |If
the method of securing the paynment of conpensation by the
enpl oyer changes, the enployer shall report the change to the




wor kers' conpensati on conmi ssioner within ten days after such
change occurs.
EXPLANATI ON

This bill nakes several changes to the workers'
compensation | aw.

Code section 22.7 is anmended to provide that records filed
with the division of workers' conpensation of the departnent
of workforce devel opnent, which contain or permt the
ascertainment of the identity of an injured enployee or an
i njured enpl oyee's dependent, shall be kept confidential as
provi ded in Code chapter 22 and not be di scl osed except under
limted circunstances.

Code section 85.1 is anended to provide that the workers
conmpensation | aw applies to exenpt household, casual, and
agricultural enployees if such enpl oyees are covered by a
wor kers' conpensation insurance policy, unless the exenpt
classifications are specifically excluded by the policy.

Current Code section 85.22, governing an enpl oyer's
subrogation and i ndemification rights regardi ng paynment of
benefits, is stricken and replaced. The new | anguage provi des
the procedure for an enployer to seek recovery of workers
conmpensation benefits paid froma liable third party. The new
| anguage al so pernmits an enployer to be subrogated to a
recovery an injured enployee may receive. The procedure and
priority for distributing noneys received by an enpl oyer or
enpl oyee arising out of an injury permtting workers'
conmpensation benefits is also provided.

Code section 85.27, subsection 3, is anended to provide
that if a dispute arises between a health service provider and
an insurance carrier concerning the reasonabl eness of a fee
for medical services, the health service provider shall not
seek paynent of the fee fromthe enployer.

Code section 85.27, subsection 4, is anended to provide
that the enployer or the enployer's representatives are
responsi ble for paynent of the reasonable cost of all nedical
services chosen and provided at their direction to an injured
wor ker .

Code section 85.27, subsection 6, is anended to provide
that no debt collection shall be undertaken agai nst an
enmpl oyer for treatnment charges while a contested case
proceedi ng for determ nati on of workers' conpensation benefits
liability is pending.

Code section 85.27, subsection 7, is anended to provide
that a "day of incapacity to work” means eight work hours
whi ch can be accunul ated over nore than one day toward neeting
the three-day incapacity to work threshold under the
subsecti on.

Code section 85.38 is anmended to provide that a
nonoccupational, individual, or group insurance plan shall not
deny paynment of benefits to an enpl oyee under the plan for
weekly conpensation because the enployer's liability for
wor kers' conpensation is unresol ved

Code sections 86.42 and 86.43 are anended to elininate the
requi rement that a party who wi shes to enforce a workers
conpensation award initially nade by the workers' conpensation
division nust present a certified copy of the order or
decision to the district court.

Code section 86.44 is anended to provide that records filed
with the division of workers' conpensation of the departnent
of workforce devel opnent, which contain or permt the
ascertai nnent of the identity of an injured enpl oyee or an
i njured enpl oyee's dependent, shall be kept confidential as
provi ded in Code chapter 22 and not disclosed except under
limted circunstances.

New Code section 87.1A gives the workers' conpensation
commi ssioner the authority to require enployers to submt
proof of enployer's liability insurance for paynent of
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