
1 

2 

3 

I 4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 
16 

17 

18 

19 
20 

J2l 
22 

23 

-..Jo~ 
.r~se..~-· 
]). R .. ~. •., 

SS 13· IJ. 'f I 

SENATE/HOU~~~"l3 
BY (PROPOSED DEPARTMENT OF 

COMMERCE/INSURANCE DIVISION 

BILL) 

Passed Senate, Date Passed House, Date -------------
Vote: Ayes Nays 

Approved 
Vote: Ayes _____ Nays 

An 

BE 

A BIU FOR 

Act relating to the regulation of securities, by defining the 

terms "agent" and "security", providing registration 
requirements, providing for disciplinary actions, imposing 

fees and civil penalties, providing for testimony and the 
production of evidence, authorizing cooperation with law 
enforcement entities, providing criminal penalties, and 

eliminating reporting requirements. 

IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 
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S.F. H.F. 

1 Section 1. Section 502.102, subsection 3, paragraph a, 

2 subparagraph (3), Code 2001, is amended to read as follows: 

3 (3) Effecting transactions in a federal covered security 

4 as described in sections 18(b)(3} and 18(b)(4}(D) of the 

5 Securities Act of 1933 as amended in Pub. L. No. 104-290, if a 

6 commission or other remuneration is not either directly or 
7 indirectly 

8 Sec. 2. 
paid any person for soliciting in this state. 
Section 502.102, subsection 19, Code 2001, is 

9 amended to read as follows: 

10 19. "Security" means any note: stock: treasury stock; 

11 bond: debenture: evidence of indebtedness: certificate of 

12 interest or participation in a profit sharing agreement: 

13 collateral trust certificate: preorganization certificate or 

14 subscription: transferable share: investment contract: 
15 viatica! settlement contract, or any fractional or pooled 
16 interest in such contract: voting trust certificate: 
17 certificate of deposit for a security: fractional undivided 

18 interest in an oil, gas, or other mineral lease or in payments 

19 out of production under such a lease, right, or royalty: an 

20 interest in a limited liability company or in a limited 

21 liability partnership or any class or series of such interest, 

22 including any fractional or other interest in such interest: 
23 or, in general, any interest or instrument commonly known as a 
24 "security", or any certificate of interest or participation 

25 in, temporary or interim certificate for, receipt for, 
26 guarantee of, or warrant or right to subscribe to or purchase, 

27 any of the foregoing. •security• does not include an 

28 insurance or endowment policy or annuity contract under which 

29 an insurance company promises to pay money either in a lump 

30 sum or periodically for life or for some other specified 

31 period. "Security• also does not include an interest in a 
32 limited liability company or a limited liability partnership 

33 if the person claiming that such an interest is not a security 

34 proves that all of the members of the limited liability 

35 company or limited liability partnership are actively engaged 
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1 in the management of the limited liability company or limited 

2 liability partnership; provided that the evidence that members 
3 vote or have the right to vote, or the right to information 

4 concerning the business and affairs of the limited liability 
S company or limited liability partnership, or the right to 

6 participate in management, shall not establish, without more, 

7 that all members are actively engaged in the management of the 

8 limited liability company or limited liability partnership. 

9 "Security" is any of the foregoing as provided in this 

10 subsection whether or not it is evidenced by a written 
11 instrument. 
12 Sec. 3. Section 502.203, subsection 18, Code 2001, is 
13 amended to read as follows: 

14 18. An offer or sale of securities which are exempt from 

15 registration under 15 u.s.c. S77a-77aa pursuant to rule 801 or 

... 16 802 promulgated by the securities and exchange commission as 

11'17 provided in the Securities Act of 1933. 
18 19. Any other security or transaction or offering or class 

19 of securities or transactions or offers exempted Q£ 
20 requirements for exemption waived, by the administrator by 
21 rule or order, from requirements provided in section 502.201 
22 or 502.602. 

23 Sec. 4. Section 502.207A, subsection 7, Code 2001, is 

24 amended to read as follows: 

25 7. Notwithstanding any other 

26 the administrator shall not deny 
provision of this chapter, 

effectiveness to or suspend 
27 or revoke the effectiveness of a registration under this 
28 section on the basis of section 502.209, subsection l, 

29 paragraph "h"', and the administrator shall not impose the 
30 conditions specified in section 502.208, subsection 8, 

31 subsection 9, paragraph "b", or subsection 12. !he 

32 ad~~n~strater-may-~ss~e-a-ste~-erder-~urs~aftt-te-seet~oft 

33 58i~i89-to-fiiers-~nder-th~s-seet~on-fer-any-o!-the-fo~iowrng 

.34 addit~onai-reasons~ 
35 a~--~he-~ss~e~ 4s-p~ine~pai-p%aee-of-b~siness-*s-not-ift-this 

-2-

;2£/( 



S.F. H.F. 

1 state~ 

2 b~--At-ieast-~i~ty-pe~eent-e~-the-iss~erLs-~~%%-ti~e 

3 empieyees-a~e-not-ieeated-in-th±s-state~ 

4 e~--At-ieast-eighty-pe~eent-o~-the-net-p~oeeeds-o~-the 

5 o~~ering-are-not-going-to-be-~sed-in-eonneetion-with-the 

6 operations-of-the-iss~er-in-this-state~ 

7 d~--%~-the-iss~er-is-a-seed-or-yent~re-eapitai-~~nd7-at 

8 ieast-Eifty-pereent-o~-the-moneys-reeeiYed-Ero~-the-saie-of 

9 the-see~rities-wiii-not-be-~sed-to-make-seed-or-Yent~re 
10 eapitai-±nYestments-in-this-state~ 

11 Sec. 5. Section 502.302, subsections 1 and 3, Code 2001, 
12 are amended to read as follows: 

13 1. A broker-dealer, agent, investment adviser, or 

14 investment adviser representative may obtain an initial or 

15 renewal license by filing with the administrator, or an 

16 organization person which the administrator by rule designate• 
17 assigns as a designee, an application together with a consent 

18 to service of process pursuant to section 502.609 and the 
19 appropriate filing fee as reguired in this section. If the 
20 application is filed with a designee, the applicant must also 

21 pay any reasonable costs charged by the designee. The 

22 applicant may transmit the fee to the administrator through 

23 the designee according to rules adopted by the administrator. 

24 The application shall contain information the administrator 
25 requires by rule concerning the applicant's form and place of 

26 organization, proposed ~ethod of doing business and financial 
27 condition, and the qualifications and experience of the 

28 applicant. In the case of a broker-dealer or investment 

29 adviser, the application shall include the qualifications and 

30 experience of any partner, officer, director or controlling 

31 person, any injunction or administrative order or conviction 

32 of a misdemeanor involving securities and any conviction of a 

33 felony, and any other matters which the ad~inistrator 

34 determines are relevant to the application. In addition, in 

35 the case of an investment adviser, the application shall 
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1 include any information to be furnished or disseminated to any 

2 client or prospective client, and any other information which 

3 the administrator determines is relevant to the application. 

4 If no denial order is in effect and no proceeding is pending 

5 under section 502.304, registration becomes effective at noon 
6 of the sixtieth day after a completed application or an 
7 amendment completing the application is filed, unless waived 

8 by the applicant. The administrator may by rule or order 

9 specify an earlier effective date. 
10 3. Every applicant for initial or renewal registration as 

11 a broker-dealer o~-in•estment-ad•ise~ shall pay a filing fee 

12 of two hundred dollars. Every applicant for an initial or 

13 renewal registration as an investment adviser shall pay a 
14 filing fee of one hundred dollars. Every applicant for 
15 initial or renewal registration as an agent or investment 

... 16 adviser representative shall pay a filing fee of thirty 
11'17 dollars. However, an investment adviser representative is 

18 required to pay a filing fee if the investment adviser is a 

19 sole proprietorship or the substantial equivalent and the 

20 investment adviser representative is the same individual as 
21 the investment adviser. A filing fee is not refundable. 

22 Every person acting as a federal covered adviser in this 

not 

23 state, except with respect to federal covered advisers whose 
24 only clients are those described in section 502.301, 

25 subsection 3, paragraph "b", shall pay an initial and renewal 
26 notice filing fee of one hundred dollars. 

27 Sec. 6. Section 502.304, subsection 1, paragraph m, 

28 subparagraph (1), Code 2001, is amended to read as follows: 

29 (l) Has willfully violated the law of a foreign 
30 jurisdiction governing or regulating any aspect of the 

31 business of securities, insurance, or banking. 

32 Sec. 7. Section 502.304, subsection 1, is amended by 
33 adding the following new paragraph: 

NEW PARAGRAPH. o. Is the subject of a cease and desist 

order issued by the administrator under section 502.604, 

-4-
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1 another 

2 Sec. 

H. F. 

state, or the securities and exchange commission. 
B. Section 502.304, subsection 8, Code 2001, is 

3 amended to read as follows: 

4 B. A civil penalty ieYied imposed under subsection 1 shall 
5 not exceed one five thousand dollars per violation per person 
6 and shall not exceed one five hundred thousand dollars in a 
7 single proceeding against any one person. ~i%-adm±nist~at±Ye 

8 fines Moneys received from the imposition of civil penalties 
9 shall be deposited in the general fund of the state. 

10 Sec. 9. Section 502.603, subsection 3, Code 2001, is 
11 amended by striking the subsection and inserting in lieu 
12 thereof the following: 
13 3. A person is not excused from attending or testifying in 
14 a proceeding required by this section, or from producing any 
15 evidence, including a document or record in obedience to a 
16 subpoena of the administrator or any officer designated by the 
17 administrator, on the ground that the testimony or evidence 
18 required, whether documentary or otherwise, may tend to 
19 incriminate such person or subject such person to a penalty or 
20 forfeiture. If a person makes a claim against self-
21 incrimination, the administrator may file a petition to compel 
22 compliance with this section in the district court for Polk 
23 county. The court may make a threshold determination on the 
24 applicability of the self-incrimination privilege. Any 
25 evidence compelled under order of the district court, or any 
26 information directly or indirectly derived froa such evidence 
27 or other information, shall not be used against the person in 
28 any criminal case. The limitation on the use of evidence in a 
29 criminal proceeding contained in this section does not apply 
30 to any prosecution or proceeding for perjury or contempt of 

31 court committed in the course of giving or producing 
32 information, documents, testimony, or other evidence. 
33 Sec. 10. Section 502.604, unnumbered paragraph 1, Code 

34 2001, is amended to read as follows: 

35 If it appears to the administrator that a person has 
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1 engaged or is about to engage in an act or practice 
2 constituting a violation of this chapter or any rule or order 
3 adopted or issued pursuant to this chapter, the administrator 

4 may do e~the~-or-both any of the following: 

5 Sec. 11. Section 502.604, Code 2001, is amended by adding 

6 the following new subsection: 

7 NEW SUBSECTION. 3. Assess a civil penalty against the 

8 person, if the violation was made knowingly or recklessly. 
9 The penalty shall be assessed as an agency action provided for 

10 under chapter 17A. The amount of the civil penalty shall not 
11 exceed five thousand dollars for each violation. 

12 Sec. 12. NEW SECTION. 502.604B LIMITED LAW ENFORCEMENT 

13 AUTHORITY. 
14 The administrator or designee, when carrying out the 

15 provisions of section 502.603, 502.603A, or 502.604, may 

16 develop, share, and receive information related to any law 

17 enforcement purpose, including any criminal investigation. 
18 The administrator or designee shall not have the authority to 

19 issue criminal subpoenas or make arrests. The administrator 
20 or designee shall not be considered a peace officer, including 
21 as provided in chapter 801. 

22 Sec. 13. Section 502.605, subsection 1, Code 2001, is 
23 amended to read as follows: 

24 1. a. Except as provided in paragraph "b", a person who 

25 willfully a~d-know~~q%y violates any provision of this 
26 chapter, or any rule or order under this chapter, i& guilty of 
27 a class "D" felony. 

28 b. A person who willfully and-knowingiy violates section 

29 502.401, 502.402, or 502.403, or section 502.408, subsection 1 

30 or 2, resulting in a loss of more than ten thousand dollars is 

31 guilty of a class "C" felony. 

32 Sec. 14. Section 502.605, Code 2001, is amended by adding 
33 the following new subsection: 

34 NEW SUBSECTION. 4. In a criminal proceeding brought under 
35 this chapter, the applicability of any exemption, exception, 

-6-
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1 exclusion from a definition, or preemption shall be an 
2 affirmative defense. The defendant claiming such an 

3 exemption, exception, exclusion, or preemption has the burden 

4 of going forward with the evidence of the claim. 

5 Sec. 15. Section 502.2078, Code 2001, is repealed. 

6 EXPLANATION 

7 This bill amends a number of provisions in Code chapter 

8 502, the state's law regulating the sale of securities. 
9 Code section 502.102 currently provides a definition of 

10 "agent" who represents a broker-dealer or issuer for purposes 

11 of regulation. The section provides that the term does not 

12 include a person representing an issuer for certain purposes, 
13 including effecting transactions in a federal covered 

14 security. The bill amends the provision to require that in 

15 order for the exception to apply no remuneration can be paid 
16 for soliciting a person in the state. 
17 The bill also amends the definition of "security" in Code 
18 section 502.102. The Code provision currently defines 

19 security to mean a long list of a number of different types of 
20 investments or ownership interests, including stock, 

21 certificates of deposit, and membership interests. The bill 

22 provides that the term includes any of the described 

23 investments or ownership interests regardless of whether it is 

24 evidenced by a written instrument. 
25 Code section 502.203 currently exempts transactions from 

26 the requirements of Code sections 502.201 and 502.602. Code 
27 section Code 502.201 provides registration requirements for 

28 securities and Code section 502.602 provides requirements for 

29 filing prospectus or sales literature to persons, including 

30 prospective investors. The bill provides that these sections 

31 do not apply to a sale of securities that are exempt from 
32 registration under the federal Securities Act of 1933. 

33 Code section 502.207A currently provides an expedited 

34 registration process for small issuers. The bill eliminates 

35 provisions allowing the administrator of the security bureau 
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1 (the commissioner of insurance or the commissioner's deputy) 

2 to issue a stop order to filers. 

3 Code section 502.302 currently provides that a broker-

4 dealer, agent, investment adviser, or investment adviser 

5 representative may obtain an initial or renewal license by 
6 filing an application and paying a filing fee with the 
7 administrator or an organization which the administrator by 

8 rule designates. The bill provides that the applicant must 

9 pay any reasonable costs charged by the designee for 

10 processing the filings. It also amends a provision requiring 

11 an investment adviser to pay a filing fee of $200, by 

12 decreasing the fee to $100. 
13 Code section 502.304 currently provides that the 

14 administrator may order the denial, suspension, or revocation 
15 of a registration or may take disciplinary action against a 
16 registrant or a person representing the registrant. One of 

17 the grounds for such action is the violation of law of a 

18 foreign jurisdiction governing the business of securities or 

19 banking. The bill adds the business of insurance. 

20 Code section 502.304 currently provides for the denial, 
21 revocation, suspension, and withdrawal of registration by the 
22 administrator based on a number of grounds. The bill adds to 
23 that list another ground of being subject to a cease and 

24 desist order issued by the federal securities and exchange 
25 commission or another state. The bill increases the maximum 

26 civil penalties for violations of the section from $1,000 to 

27 $5,000 per violation. It also increases the ceiling that 

28 applies to a single proceeding from $100,000 to $500,000. 

29 Code section 502.603 currently provides that a person is 
30 not excused from attending and testifying or from producing 

31 other evidence pursuant to a subpoena. The section provides 

32 protections against self-incrimination in a criminal 

33 proceeding. The bill rewrites those provisions by authorizing 

the administrator to petition the court to require a person to 

provide testimony or evidence, with the exception that the 

-8-
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1 testimony or other evidence may not be used in a criminal 

2 proceeding. 

3 The bill also amends Code section 502.604 to provide for 

4 the imposition of a civil penalty upon a person who is in 

5 violation of a provision in the chapter, a rule adopted under 

6 the chapter, or a order issued under the chapter. The amount 

7 of the civil penalty shall not exceed $5,000. 

8 The bill creates a new Code section 502.6048 authorizing 

9 the securities bureau to cooperate with law enforcement 

10 agencies, including agencies conducting criminal 

ll investigations. 

12 Code section 502.605 currently provides that a person who 

13 violates a provision of the chapter is guilty of a felony, 

14 either a class ''C'' or class "D" felony. The provision 

15 contains a requirement that the violation be committed 

16 willfully and knowingly. The bill eliminates the requirement 

17 that the violation is knowing. The bill also provides that in 

18 a criminal proceeding in which a person claims an exemption, 

19 exception, exclusion under a definition, or a preemption, the 

20 person has the burden of going forward with evidence of the 
21 claim. 

22 Code section 502.2078 currently provides that the director 

23 of revenue and finance and the administrator must report on an 

24 annual basis to the senate's and house of representatives' 

25 committees on ways and means concerning the expedited filing 

26 by registration system provided by Code section 502.207A. The 

27 bill repeals Code section 502.2078. 

28 

29 

30 

31 

32 

33 

34 

35 
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THOMAS J V•LSAC>< 
GOVERNOR 

SALLY J PEDERSON 
LT GOVERNOR 

MEMORANDUM 

To· Members of the 791r> General Assembly 

From: Craig A. Goettsch 
Superintendent of Secuntres 

Re Securities Bureau Legtslalion 

Date· February 20. 2001 

12..'-11 

Therese M. Commiss1oner 
INSURANCE DIVISION 

IOWA DEPARTMENT OF COMMERCE 

The Insurance Div1stont Securities Bureau has filed an Omnibus Bill that proposes changes to 
some enforcement provisions. definittons. and licensing sanctions. This will largely be 
noncontroversial. However. the Bureau is seeking limited peace officer status for some 
enforcement staff. We are seeing an increasing number of cases that result m criminal 
referrals Our investigatory ability and authority would be enhanced with this status. 
Additionally. we are working more often with FBI and other law enforcement personnel, so 
being a law enforcement authonty would improve our communications. A second important 
proposal involves a new national electronic licensing system for investment advisers. The 50 
states and the SEC are jointly developing this system. to be called Investment Adviser 
Registration Depository (lARD). w1th the NASD serving as a vendor. Federally regtstered firms 
w111 be mandated to use the system. We are also seeking to require that state filers use th1s 
system. 

Section 1 adds a limitation on when a person will be excluded from the definition of agent 
under the act. Currently, persons selling in reliance upon two federal limited offering 
exemptions are excluded. We propose to add a requirement that in order to be excluded. no 
commissions are paid. This is the same treatment and requirement elsewhere in the act as a 
prerequisite for the Iowa ltmited oflenng exemption (§203(9)). The same requirement also 
exists in subparagraph (4). The policy behind this is that persons being paid commission 
should be registered. 

Section 2 removes all doubt as to the issue of a security needing to be in wnting. Importantly, 
including such a proviston in the definttion would save the potential cost of litigating this issue 
as Texas had to do in Thomas v. State (3 S.W.3d 89 (Tex.Ct.App.1999, petition for 
discretionary review granted 5/24/00)). There, the Texas Court of Appeals concluded that an 
evidence of indebtedness under the Texas Secunties Act must be in writing. We receive 

' complaints from Iowa cittzens who have been sold ·notes" that are never reduced to writing. 

SECURITIES BUREAU I 340 MAPLE STREET I DES MOINES. IOWA 50319-00661515-281-4441 I Facs•mile 515-281·3059 
http 11www.state ia.ustgovemmenl/com/JnSi&e<:Unty/secunty htrn 



Section 3 makes two changes to the exemption sections. A new exemption is proposed that 4 
coord1nates with new federal exemptions that are designed to facilitate the participation of U.S. 111 
holders of foreign securities 1n certain cross-border transactions. Without the exemptions, 
persons already holding certain foreign securities are excluded from exchange offers, business 
combinations and nghts offerings. The language proposed was developed and adopted by the 
North American Securities Administrators Association. 

The second change clarifies an ex1sting exemption by providing more discretion to the 
administrator. 

Section 4 repeals some outdated language in the Bureau's small business "fast-track" 
registration section. Section 207A was adopted in conjunction with a investment tax credit that 
has long since expired. The standards being repealed were added to the securities provisions 
m order to ensure that the tax credit was used by Iowa based companies. With the elimination 
of the cred1t, the limitations in §207A may be repealed. 

Section 5 clanf1es the authority of the Securities Bureau to require that all investment adviser 
licensing be done through a designee This IS intended to implement use of an electronic filing 
system being jointly developed by the North American Securities Administrators Association 
(NASANthe 50 states) and the Securities and Exchange Commission. The system will be 
known as the Investment Adviser Registration Depository (lARD). a correlative of the current 
licensing system for broker-dealers and securities agents (CRD). Filers would be required to 
file electronically with the lARD and also pay the costs to support the filing. '41 
We have rece1ved letters of support for requiring this system from the major trade groups, 
includ1ng the F1nancial Plann1ng Association, the Certified F1nancial Planner Board of 
Standards, the Investment Company Institute, and the Investment Counsel Association of 
Amenca. Inc. Only 4-5 states have Indicated that they do not currently plan to mandate use of 
th1s system. 

This proposal would also reduce the current annual registration fee for state only registered 
advisers from $200 to $100. The reduction in Bureau revenues is estimated to be $14,000. 
When developing this program a few years ago, the Bureau suggested fees that we believed 
would be adequate to pay for the costs of regulation. Last year, program revenues were 
$195,000 versus program costs of $42,000. This year, after hiring an auditor, revenues are 
already $135,000 versus the program budget of $54,000. 

We subm1t that requiring use of the system is critical. The lARD will provide a centralized 
electroniC filing system for applications, amendments and renewals, thereby reducing 
paperwork and the possibility of incomplete and inaccurate filings. Investors will have access 
to a web-based public disclosure system that allows them to check the disciplinary history of 
the persons with whom they might do business. The lARD will serve as an "electronic 
business card" for advisers to where they can refer potential customers to review application 
forms and requ1red disclosures. The system helps move the agency to a completely electronic 
system before the goal of 2003. This uniform system will help ensure that there is no further rJI 
preemptiOn of state authority in the oversight of what is essentially local activity. ~ 

Section 6 adds a reference to "insurance·· violations as grounds for taking action against a 
securittes licensee. 
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Section 7 adds to list of reasons for licensing action to include being ordered to ·cease and 
des1st" from securities law violations in Iowa. another state. or by the SEC. 

Section 8 increases the max1mum amount a person may pay as a civil penalty from $1,000 to 
$5,000 for one incident, and a total of $500,000, up from $100,000. This reflects both the 
passage of time s1nce the thresholds were f1rst set, and the increasingly egregious nature of 
the cases the Bureau investigates. The broader range provides wider latitude for the Bureau 
in negotiating voluntary settlements and consent judgments. 

Section 9 amends current §502.603(3), which is based on the Uniform Securities Act section 
407(d). The current language provides that if. after the subject of a subpoena or request to 
testify has asserted that to answer would violate his or her 5'" Amendment rights, and the 
administrator then compels the testimony, the subject gets transactional immunity. That 
means he or she may not be prosecuted lor any offense that testimony describes. We are 
proposing a change to use Immunity, i.e .. whatever testimony that Is given and any 
evidence flowing from it cannot be used in any subsequent prosecution. Secondly, 
there are potent1al constitutional concerns with an administrative agency granting immunity. 
This amendment further provides for a process to resolve claims of immunity by the 
admmistrator filing in court. A judge then questions the person on each specific factual issue 
to determine whether the grant is appropriate. The validity of the Fifth Amendment assertion 
must be determined by a judge, not hinging on a witness· cla1m alone. 

Section 10 makes a nonsubstanlive word1ng change. 

Section 11 will authonze the Bureau to request some kind of monetary sanction from 
unlicensed. nonexempt individuals who are issued cease and desist orders. This capability 
would put more "teeth" into an otherwise fairly toothless process. At present these orders 
have l1mited value unless the violator continues selling under the specific circumstances 
proscribed by the cease and desist order. thereby setting up a civil injunctive action. The 
ability to request that an administrative law judge impose a civil penalty as part an 
administrative action would be an immediate. effective way to sanction--and hopefully curb
unlicensed and fraudulent activity. 

Section 12 creates law enforcement authority for the Bureau for the limited purpose of sharing 
with and rece1ving information from other law enforcement agencies. The level and nature of 
investment fraud is changing, wrth our investigations increasingly resulting in criminal referrals. 
In FYOO, we were involved on seven criminal case compared with a historical average of two 
or three per year. We have referred substantial information this year to the FBI in three 
separate cases. Because the Bureau lacks "law enforcement" authority, federal and state 
agencies clothed with such power are unable to share certain information with the Bureau in 
JOint investigations. This lack of information flow hampers the Bureau's ability to effectively and 
efficiently conduct investigations and make filing decisions. Further, the Bureau would be 
more likely to be treated as an equal partner in joint investigations with other state and federal 

' agenc1es if it had this limited law enforcement capability. 

Section 13 deletes the phrase ·and knowingly" in the criminal penalties section. The test 
would then be one of ·w,llfuf" Violations. which is the language used in the Uniform Securities 
Act. in most state securities laws. and in the federal law at section 24 of the Securities Act of 
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1933. The current draft of the uniform securities act. wh1ch is under revision. has the following ..Jill 
comment .,.. 

The term ''willfully" has the same meaning in Section 306(a){2) as it did in the 
1956 Act. All that IS required is proof that a person acted intentionally in the 
sense that the person was aware of what he or she was doing. Proof of evil 
motive or intent to violate the law or knowledge that the law was being violated is 
not required. This definition has been followed by most subsequent courts. See, 
e.g .. State v. Kansas. 460 P.2d 596 {Kan. 1969) {"No specific intent is necessary 
to constitute the offense where one violates the securities act except the intent to 
do the act denounced by the statute"); State v. Nagel, 279 N.W.2d 911, 915 {S.D. 
1979) ("[l]t is widely understood that the legislature may forbid the doing of an act 
and make its comm1ssion a crime without regard to the intent or knowledge of the 
doer"}; State v. Fries. 337 N.W.2d 398, 405 (Neb. 1983) {proof of a specific 
intent. evil motive, or knowledge that the law was being violated is not required to 
sustain a criminal conviction under a state's blue sky law); People v. Riley, 708 
P.2d 1359, __ {Colo. 1985) ("A person acts 'knowingly' or 'willfully' with respect 
to conduct ... when he is aware that his conduct ... exists"); State v. Larsen. 
865 P.2d 1355, 1358 (Utah 1993) {willful implies a willingness to commit the act. 
not an intent to violate the law or to injure another or acquire any advantage); 
State of Mo. v. Dumke, 901 SW.2d 100, 102 {Mo. Ct. App. 1995) (mens 1'98 not 
required); State v Mueller. 549 N.W.2d 455. __ tyJis. Ct. App. 1996) 
(willfulness does not require proof that the defendant acted with intent to defraud 41 
or knowledge that the law was v1olated). ~ 

·w,llfully" would not 1nclude negligent or inadvertent conduct. Taking out the knowledge 
requirement makes 11 much easier to make and prove a criminal case on referral. Bureau 
criminal referrals thus would be more likely to be acted upon. And, in complex cases, the 
prosecutor could completely 1gnore the maze of entities through which products are marketed 
for proof purposes. as "who knew what from whom" would no longer be relevant. 

Section 14 has been added to clarity the parties' respective obligations in a criminal 
proceeding. Wh1le the standard of proof that the prosecuting attorney is required to meet to 
obta1n a conviction is establishing the requisite elements of the criminal offense "beyond a 
reasonable doubt." a defendant claiming an exemption or exception as a defense has the 
burden of offering evidence to establish that defense. Case law in other states has upheld the 
constitutionality of these types of provisions. 

Section 15 repeals ex1sting section 502.2078. This contains an outdated report required 
orig1nally as part of the Bureau's small business ''fast-track' registration section in section 
207 A. That was adopted in conjunction with an investment tax credit that has long since 
exp1red W1tl1 the e"m1nation of the cred1t, the requirements of §2078 may be repealed. 

4 
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l An Act relating to the regulation of securities, by defining the 
terms "agent" and ''security", providing registration 

requirements, providing for disciplinary actions, imposing 

fees and civil penalties, providing for testimony and the 
production of evidence, authorizing cooperation with law 

enforcement entities, providing criminal penalties, and 

eliminating reporting requirements. 
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S.F. 413 H.F. 

1 Section 1. Section 502.102, subsection 3, paragraph a, 

2 subparagraph (3), Code 2001, is amended to read as follows: 

3 (3) Effecting transactions in a federal covered security 

4 as described in sections 18{b)(3) and 18(b)(4){D) of the 

5 Securities Act of 1933 as amended in Pub. L. No. 104-290, if a 

6 commission or other remuneration is not either directly or 

7 indirectly paid any person for soliciting in this state. 
8 Sec. 2. Section 502.102, subsection 19, Code 2001, is 

9 amended to read as follows: 

10 19. "Security" means any note; stock; treasury stock; 

11 bond; debenture; evidence of indebtedness; certificate of 

12 interest or participation in a profit sharing agreement; 

13 collateral trust certificate; preorganization certificate or 

14 subscription; transferable share; investment contract; 
15 viatical settlement contract, or any fractional or pooled 

16 interest in such contract; voting trust certificate; 

17 certificate of deposit for a security; fractional undivided 
18 interest in an oil, gas, or other mineral lease or in payments 

19 out of production under such a lease, right, or royalty; an 

20 interest in a limited liability company or in a limited 
21 liability partnership or any class or series of such interest, 

22 including any fractional or other interest in such interest; 
23 or, in general, any interest or instrument commonly known as a 
24 "'security", or any certificate of interest or participation 

25 in, temporary or interim certificate for, receipt for, 
26 guarantee of, or warrant or right to subscribe to or purchase, 

27 any of the foregoing. "Security'' does not include an 

28 insurance or endowment policy or annuity contract under which 

29 an insurance company promises to pay money either in a lump 

30 sum or periodically for life or for some other specified 

31 period. ''Security"' also does not include an interest in a 

32 limited liability company or a limited liability partnership 

33 if the person claiming that such an interest is not a security 

34 proves that all of the members of the limited liability 

35 company or limited liability partnership are actively engaged 
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1 in the management of the limited liability company or limited 

2 liability partnership; provided that the evidence that members 

3 vote or have the right to vote, or the right to information 

4 concerning the business and affairs of the limited liab1lity 

5 company or limited liability partnership, or the right to 

6 participate in management, shall not establish, without more, 

7 that all members are actively engaged in the management of the 

8 limited liability company or limited liability partnership. 

9 "Security'' is any of the foregoing as provided in this 

10 subsection whether or not it is evidenced by a written 

11 instrument. 

12 Sec. 3. Section 502.203, subsection 18, Code 2001, is 

13 amended to read as follows: 
14 18. An offer or sale of securities which are exempt from 

registration under 15 u.s.c. S77a-77aa pursuant to rule 801 or 

802 promulgated by the securities and exchange commission as 

7 provided in the Securities Act of 1933. 

18 19. Any other security or transaction or offering or class 

19 of securities or transactions or offers exempted QL 

20 requirements for exemption waived, by the administrator by 

21 rule or order, from requirements provided in section 502.201 

22 or 502.602. 

23 Sec. 4. Section 502.207A, subsection 7, Code 2001, is 

24 amended to read as follows: 

25 7. Notwithstanding any other provision of this chapter, 

26 the administrator shall not deny effectiveness to or suspend 

27 or revoke the effectiveness of a registration under this 

28 section on the basis of section 502.209, subsection I, 

29 paragraph "h", and the administrator shall not impose the 

30 conditions specified in section 502.208, subsection 8, 

31 subsection 9, paragraph "b'', or subsection 12. ~he 

32 adm~n~strator-may-iss~e-a-stop-order-p~rs~ant-to-seet~on 

~er~r99-to-fiiers-~nder-this-seetion-£or-any-or-the-foiiow~nq 

additionai-reasons~ 

a~--~he-isstterLs-prineipai-piaee-of-b~siness-is-not-in-this 
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1 ~tate~ 

2 b~--~t-~ea~t-fifty-pe~ee~t-of-the-iss~erLs-f~ii-time 

3 empioyees-sre-Mot-ioested-i~-this-~tete~ 

4 e~--~t-tesst-eiqhty-pereeMt-of-the-~et-proeeeds-of-the 

5 offerin9-ere-not-90iMq-to-be-~sed-i~-eo~neetion-with-the 

6 operetions-of-the-iss~er-in-this-state~ 

7 d~--if-the-i~~~er-i~-a-~eed-or-Yent~re-espitet-f~nd;-et 

8 ree~t-fifty-pereent-of-the-moneys-reeeived-from-the-sare-of 

9 the-see~rities-wirt-~ot-be-~sed-to-make-seed-or-ve~tttre 

10 eepitet-i~vestments-in-this-state~ 

11 Sec. 5. Section 502.302, subsections 1 and 3, Code 2001, 

12 are amended to read as follows: 

13 1. A broker-dealer, agent, investment adviser, or 

14 investment adviser representative may obtain an initial or 

15 renewal license by filing with the administrator, or an 

16 or9enization person which the administrator by rule desi9nates 

17 assigns as a designee, an application together with a consent 

18 to service of process pursuant to section 502.609 and the 

19 appropriate filing fee as reguired in this section. If the 

20 application is filed with a designee, the applicant must also 

21 pay any reasonable costs charged by the designee. The 

22 applicant may transmit the fee to the administrator through 

23 the designee according to rules adopted by the administrator. 

24 The application shall contain information the administrator 

25 requires by rule concerning the applicant's form and place of 

26 organization, proposed method of doing business and financial 

27 condition, and the qualifications and experience of the 

28 applicant. In the case of a broker-dealer or investment 

29 adviser, the application shall include the qualifications and 

30 experience of any partner, officer, director or controlling 

31 person, any injunction or administrative order or conviction 

32 of a misdemeanor involving securities and any conviction of a 

33 felony, and any other matters which the administrator 

34 determines are relevant to the application. In addition, in 

35 the case of an investment adviser, the application shall 
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1 include any information to be furnished or disseminated to any 

2 client or prospective client, and any other information which 

3 the administrator determines is relevant to the application. 

4 If no denial order is in effect and no proceeding is pending 

5 under section 502.304, registration becomes effective at noon 

6 of the sixtieth day after a completed application or an 

7 amendment completing the application is filed, unless waived 

8 by the applicant. The administrator may by rule or order 

9 specify an earlier effective date. 

10 3. Every applicant for initial or renewal registration as 

11 a broker-dealer or-±n•~~tm~n~-adv~~~r shall pay a filing fee 

12 of two hundred dollars. Every applicant for an initial or 

13 renewal registration as an investment adviser shall pay a 

14 filing fee of one hundred dollars. Every applicant for 

15 initial or renewal registration as an agent or investment 

16 adviser representative shall pay a filing fee of thirty 

~17 dollars. However, an investment adviser representative is not 

18 required to pay a filing fee if the investment adviser is a 

19 sole proprietorship or the substantial equivalent and the 

20 investment adviser representative is the same individual as 

21 the investment adviser. A filing fee is not refundable. 

22 Every person acting as a federal covered adviser in this 

23 state, except with respect to federal covered advisers whose 

24 only clients are those described in section 502.301, 

25 subsection 3, paragraph ''b", shall pay an initial and renewal 

26 notice filing fee of one hundred dollars. 

27 Sec. 6. Section 502.304, subsection !, paragraph m, 

28 subparagraph (!), Code 2001, is amended to read as follows: 

29 (!) Has willfully violated the law of a foreign 

30 jurisdiction governing or regulating any aspect of the 

31 business of securities, insurance, or banking. 

32 Sec. 7. Section 502.304, subsection 1, Code 2001, is 

33 amended by adding the following new paragraph: 

!4 NEW PARAGRAPH. o. Is the subject of a cease and desist 

:5 order issued by the administrator under section 502.604, 
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1 another state, or the securities and exchange commission. 

2 Sec. 8. Section ~02.304, subsection 8, Code 2001, is 
3 amended to read as follows: 

4 8. A civil penalty tev~ed imposed under subsection 1 shall 

~ not exceed one five thousand dollars per violation per person 

6 and shall not exceed one five hundred thousand dollars in a 

7 single proceeding against any one person. ~tt-adm~n~~t~at~ve 

8 ~ines Moneys received from the imposition of civil penalties 

9 shall be deposited in the general fund of the state. 
10 Sec. 9. Section ~02.603, subsection 3, Code 2001, is 

11 amended by striking the subsection and inserting in lieu 
12 thereof the following: 

13 3. A p~rson is not excused from attending or testifying in 

14 a proceeding required by this section, or from producing any 

15 evidence, including a document or record in obedience to a 

16 subpoena of the administrator or any officer designated by the 

17 administrator, on the ground that the testimony or evidence 
18 required, whether documentary or otherwise, may tend to 

19 incriminate such person or subject such person to a penalty or 

20 forfeiture. If a person makes a claim against self-
21 incrimination, the administrator may file a petition to compel 

22 compliance with this section in the district court for Polk 

23 county. The court may make a threshold determination on the 

24 applicability of the self-incrimination privilege. Any 
2~ evidence compelled under order of the district court, or any 

26 information directly or indirectly derived from such evidence 
27 or other information, shall not be used against the person in 

28 any criminal case. The limitation on the use of evidence in a 

29 criminal proceeding contained in this section does not apply 

30 to any prosecution or proceeding for perjury or contempt of 

31 court committed in the course of giving or producing 

32 information, documents, testimony, or other evidence. 

33 Sec. 10. Section 502.604, unnumbered paragraph 1, Code 
34 2001, is amended to read as follows: 

35 If it appears to the administrator that a person has 
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1 engaged or is about to engage in an act or practice 

2 constituting a violation of this chapter or any rule or order 

3 adopted or issued pursuant to this chapter, the administrator 

4 may do eit"e~-o~-both any of the following: 

5 Sec. 11. Section 502.604, Code 2001, is amended by adding 

6 the following new subsection: 

7 NEW SUBSECTION. 3. Assess a civil penalty against the 

8 person, 1f the violation was made knowingly or rec~lessly. 

9 The penalty shall be assessed as an agency action provided for 

10 under chapter 17A. The amount of the civil penalty shall not 

ll exceed five thousand dollars for each violation. 

12 Sec. 12. NEW SECTION. 502.6046 Ll~ITED LAW ENFORCE~ENT 

13 AUTHORITY. 

14 The administrator or designee, when carrying out the 

15 provisions of section 502.603, 502.603A, or 502.604, may 

16 develop, share, and receive information related to any law 

17 enforcement purpose, including any criminal investigation. 

18 The administrator or designee shall not have the authority to 

19 issue criminal subpoenas or make arrests. The administrator 

20 or designee shall not be considered a peace officer, including 

21 as provided in chapter 801. 

22 Sec. 13. Section 502.605, subsection 1, Code 2001, is 

23 amended to read as follows: 

24 1. a. Except as provided in paragraph ''b", a person who 

25 willfully and-~no~~n~iy violates any provision of this 

26 chapter, or any rule or order under this chapter, is guilty of 

27 a class •o• felony. 

28 b. A person who willfully and-know~n~~y violates section 

29 502.401, 502.402, or 502.403, or section 502.408, subsection 1 

30 or 2, resulting in a loss of more than ten thousand dollars is 

31 guilty of a class •c• felony. 

32 Sec. 14. Section 502.605, Code 2001, is amended by adding 

33 the following new subsection: 

34 NEW SUBSECTION. 4. In a criminal proceeding brought under 

35 this chapter, the applicability of any exemption, exception, 
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1 exclusion from a definition, or preemption shall be an 

2 affirmative defense. The defendant claiming such an 

3 exemption, exception, exclusion, or preemption has the burden 

4 of going forward with the evidence of the claim. 

S Sec. lS. Section S02.207B, Code 2001, is repealed. 

6 EXPLANATION 

7 This bill amends a number of provisions in Code chapter 

8 502, the state's law regulating the sale of securities. 

9 Code section 502.102 currently provides a definition of 

10 "agent• who represents a broker-dealer or issuer for purposes 

11 of regulation. The section provides that the term does not 

12 include a person representing an issuer for certain purposes, 

13 including effecting transactions in a federal covered 

14 security. The bill amends the provision to require that in 

15 order for the exception to apply no remuneration can be paid 

16 for soliciting a person in the state. 

17 The bill also amends the definition of "security" in Code 

18 section 502.102. The Code provision currently defines 

19 security to mean a long list of a number of different types of 

20 investments or ownership interests, including stock, 

21 certificates of deposit, and membership interests. The bill 

22 provides that the term includes any of the described 

23 investments or ownership interests regardless of whether it is 

24 evidenced by a written instrument. 

25 Code section 502.203 currently exempts transactions from 

26 the requirements of Code sections 502.201 and 502.602. Code 

27 section Code 502.201 provides registration requirements for 

28 securities and Code section 502.602 provides requirements for 

29 filing prospectus or sales literature to persons, including 

30 prospective investors. The bill provides that these sections 

31 do not apply to a sale of securities that are exempt from 

32 registration under the federal Securities Act of 1933. 

33 Code section 502.207A currently provides an expedited 

34 registration process for small issuers. The bill eliminates 

35 prov1sions allowing the administrator of the security bureau 

-7-
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1 (the commissioner of insurance or the commissioner's deputy) 

2 to issue a stop order to filers. 

3 Code section 502.302 currently provides that a broker-

4 dealer, agent, investment adviser, or investment adviser 

5 representative may obtain an initial or renewal license by 

6 filing an application and paying a filing fee with the 

7 administrator or an organization which the administrator by 

8 rule designates. The bill provides that the applicant must 

9 pay any reasonable costs charged by the designee for 

10 processing the filings. It also amends a prov1sion requiring 

11 an investment adviser to pay a filing fee of $200, by 

12 decreasing the fee to $100. 

13 Code section 502.304 currently provides that the 

14 administrator may order the denial, suspension, or revocation 

15 of a registration or may take disciplinary action against a 

16 registrant or a person representing the registrant. One of 

17 the grounds for such action is the violation of law of a 

18 foreign jurisdiction governing the business of securities or 

19 banking. The bill adds the business of insurance. 

20 Code section 502.304 currently provides for the denial, 

21 revocation, suspension, and withdrawal of registration by the 

22 administrator based on a number of grounds. The bill adds to 

23 that list another ground of being subject to a cease and 

24 desist order issued by the federal securities and exchange 

25 commission or another state. The bill increases the maximum 

26 civil penalties for violations of the section from $1,000 to 

27 $5,000 per violation. It also increases the ceiling that 

28 applies to a single proceeding from $100,000 to $500,000. 

29 Code section 502.603 currently provides that a person is 

30 not excused from attending and testifying or from producing 

31 other evidence pursuant to a subpoena. The section provides 

32 protections against self-incrimination in a criminal 

33 proceeding. The bill rewrites those provisions by authorizing 

34 the administrator to petition the court to require a person to 

35 provide testimony or evidence, with the exception that the 

-8-



S.F. H.F. 

1 testimony or other evidence may not be used in a criminal 
2 proceeding. 

3 The bill also amends Code section ~02.604 to provide for 

4 the imposition of a civil penalty upon a person who is in 

5 violation of a provision in the chapter, a rule adopted under 

6 the chapter, or a order issued under the chapter. The amount 

7 of the civil penalty shall not exceed $5,000. 

8 The bill creates a new Code section 502.6048 authorizing 

9 the securities bureau to cooperate with law enforcement 

10 agencies, including agencies conducting criminal 

ll investigations. 

12 Code section 502.605 currently provides that a person who 

13 violates a provision of the chapter is guilty of a felony, 

14 either a class "C'' or class "D'' felony. The provision 

15 contains a requirement that the violation be committed 

16 willfully and knowingly. The bill eliminates the requirement 

17 that the violation is knowing. The bill also provides that in 

18 a criminal proceeding in which a person claims an exemption, 

19 exception, exclusion under a definition, or a preemption, the 

20 person has the burden of going forward with evidence of the 

21 claim. 

22 Code section 502.2078 currently provides that the director 

23 of revenue and finance and the administrator must report on an 

24 annual basis to the senate's and house of representatives' 

25 committees on ways and means concerning the expedited filing 

26 by registration system provided by Code section 502.207A. The 

27 bill repeals Code section 502.2078. 

28 

29 

30 

31 

32 

33 

34 

3~ 
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SJ:HAft I'ILE 4"73 
I' IS CAL IIO'.rK 

~-----------------
The est>mate for S.oate rile '73 >s hereby subm>tted as a f>scal note pursuant 
to JoLnt Rule 17 and as a correctional impact statement pursuant to Sect1on 
2.56, Code of Iowa. Data used 1n develop>ng this fiscal note and correct1onal 
impact statement are available from the Leg1slative F1scal Bureau to members of 
the Leg>slature upon request 

Senate F>le 473 makes several changes to the regulat>on of securit>es by 
redefining agents and securtt1es, as well as prov1dinq for dtciplinary actions, 
and reQtstration requtre~ents. The Bill tncreases the cetlinq for civil 
penalties for violations and decreases tnvestment adviser fees to 5100. The 
Bill creates a new Code sect1on, Section 502.6048 author>zing the securlt1eS 
bureau to cooperate Wtth law enforcement agencies, including aqenctes 
conducting criminal tnvestigations. A person who violates a proviston of the 
chapter 1s gullty of a felony. either a Clas~ "C" or Class "D." The provis1on 
contains a requirement that the v1olation be committed w1llfully and knowingly. 

ASStaa>'fiOIIS 

1. Charge, conviction, and sentencing patterns and trends will not change 
over the project1on per1od. 

2. Prisoner 
practices 

lenqt.h of stay, revocation rates, 
and polictes will not change over 

and other corrections' 
the projection period. 

3. The law Wlll become effective July J, 2001. A lag effect of s1x months is 
assumed, from the effect1ve date of the chanqe in the law to the date of 
first entry of affected offenders tnto the correct1onal system. 

4. The analysis 1 s based on 1 nfonnat 10n obtained from the Justice Data 
Warehouse, wh1ch tncludes statew1de court informat1on. Conviction and 
penalty Lnformatlon is based on fY 2000 data. 

5. The marg1nal cost per day for county ja1ls 1s S25 per offender. 

6. Court costs vary by type of offense charged as well as contested versus 

1. 

uncontested cases. !nformat1on concern1nq the rat10 of contested versus 
uncontested cases 1S not available 

Tnese costs include expenses for 
court reporter, juries, and judges, 
Judges, and Dlstrict Court Judges. 

the Clerk of Court, court attendant, 
i.e., Maqlstrates, D1strict Assoc1ate 

8. The median cost per case for the State Public Defender to defend a Class C 
or D felony 1s 51,000. 

9. Court costs vary by type o! offense charged as well as contested versus 
uncontested cases. Trial costs for a Class Cor 0 Felony case range from 
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approximately $3,000 to $5,000. 

10. Averaqe lenqth of stay tor serious misdemeanors is 25 to 41 ~ontha in 
prison. 

11. There have been no convictions tor cases initiated on or after S~t~et 
l, 1997, under Chapter 502.605, Code ot Iowa. 

COim&C'UOG.I. DIIAC'f 

Senate File 473 is not expected to bave a significant correctional.~. 
1'11101. DIIAC'f f 

The fiscal impact or Senate File 473 can$0t be detereLaed, but is not expedted 
to be siqnificant. The est~ated cost tor one offender is approxiaaC.ly 
$19,000 to $31,000 dependinq ori whether the caae is Contested or uncontetted 
and prisoner lenqth ot stay. 

General Fund revenues are expected to decrease $14,000 in FY 2002 and $15,~00 
in FY 2003 due to reduced fees tor inves~t adYisors. 

soaaaa 

Department of Corrections 
Departa~ent of HW!Wln Riqhts, 
Judicial l!lranch 

t~ 

Criminal .. d Juvenile J\lstice IPlarnU~ 01.,4~· ,: 

...... 

·t 

Iowa Insurance Division 
State Public Defender 
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Amend Senate F1ie 473, as passed by the Senate, as 
2 follows: 
3 1. Page 7, by inserting after l1ne 4, the 
4 followtng: 
s "SUBCHAPTER 1 
6 
7 

8 
Sec. 
Th~s 

SHORT TITLE AND DEFINITIONS 
NEW SECTION. S23A.101 SHORT TI;LE. 

and 
9 Funeral 

chapter may be c~ted as the ''Iowa Cemetery 
Merchandise and Funeral Services Act". 

10 Sec. NEW SECTION. S23A.102 DEFINITIONS 
For purposes of th~s chapter, unless the context 

otherw~se requires: 
11 
12 
1 3 1. "Authortzed to do business w1th1r. this state" 
!4 means a person ltcensed, reg1stered, or subject to 
15 regulation by an agency of the state of Iowa or who 
16 has f1led a consent to serv1ce of process with the 
17 
18 
1 9 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 

commtssioner for purposes of this chapter. 
2. "Benet tciary" means any natural person 

specified or tncluded 1n a purchase agreement, upon 
whose future death cemetery merchand1se. funeral 
merchand1se, funeral services, or a combtnat ion 
thereof are to be provided under the purchase 
agreement. 

3. ''Bur1al account'' means an account established 
by a person with a f1nanc1al 1nst:tution for the 
purpose of funding the future p~rchase Of cemetery 
merchandtse, funeral merchandise, or a combtnatton 
thereof w1thout any related trust agreement. 

4. ''Burial trust fund'' means an trrevocable burtal 
trust fund establ~shed by a person wtth a financial 
instttution for the purpose of funding the future 
purchase of cemetery merchandtse, funeral merchandtse, 
funeral servtces, or a comb1nat1on thereof upon the 
death of the person named in the burial trust fund's 
records or a related purchase agreement. "Bur tal 
trust fund" does not ~nclude or ~mply the ex1stence of 
any oral or written purchase agreement for cemetery 
merchand~se, funeral merchandtse, funeral servtces, or 
a combination thereof between the person and a seller. 

5. "Cemetery merchandtse" means foundations, grave 
markers, tombstones, ornamental merchandise, 
memorials, and monuments sold under a purchase 
agreement that does not requ~re installatton wtthin 
twelve months of the purchase. 

6. "Commtssioner" means the commtss~oner of 
1nsurance or the deputy administrator authorized in 
section 523A.801 to the extent the commissioner 

8 delegates functtons to the deputy adm1n1strator. 
49 7. "Common bust ness enterprise" means a group of 
50 two or more bus~ness ent~ttes that share common 
B-1448 -1-
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1 ownersh1p 1n excess of f:fty percent. 
2 8. ''Cred:t sale'' means a sale of goods, services, 
3 or an 1nterest 1n lana 1n which all of the follow1ng 
4 are applicable: 
5 a. Cred1t 1s granted e1ther under a sel~er cred1t 
6 card or by a seller who regularly engages as a seller 
7 in credit transact1ons of the same kind. 
8 b. The buyer 1s a person other than an 
9 organ1zat1on. 

10 c. The goods, services. or 1nterest 1n land are 
11 purchased pr1mar;.ly for a personal, fam1ly, or 
12 household purpose. 
13 d. E1ther the debt 1s payable in 1nstallments or a 
14 finance charge is made. 
:s e. For goods and serv1ces, the amount financed 
16 does not exceed twenty-five thousand do~lars. 
17 9. ''De:ivery'' occurs when: 
!8 a. The cemetery merchandise. funeral merchandise, 
:9 or the title document establish:ng an easement for 
20 bur1al rights 1s phys:ca11y de:1vered to tr.e purchaser 
Zl or installed. except that burial of any 1tem at the 
22 site of 1ts ult1mate use shall not constitute delivery 
23 for purposes of th1s chapter. 
24 b. lf author1zed by a purchaser under a purchase 
25 agreement, cemetery merchandise has been permanently 
26 1dent1fied with the name of the purchaser or the 
27 benefic1ary and del1vered to a bonded warehouse or 
28 storage facility approved by the comm1SS10ner and both 
29 title to the merchandise and a warehouse rece~pt have 
30 been del1vered to the purchaser or benef1c1ary and a 
31 copy of the warehouse recelpt has been del1vered to 
32 the establlshment for retent1on 1n 1ts f1les. 
33 c. If authorized by a purchaser under a purchase 
34 agreement, a polystyrene or polypropylene outer burial 
35 conta1ner has been permanently ident1f1ed w1th the 
36 name of the purchaser or the benefic1ary and delivered 
37 to a bonded warehouse or storage tacil1ty approved by 
38 the comm1ssioner and both tltle to the merchand1se and 
39 a warehouse rece1pt have been del1vered to the 
40 purchaser or benefic1ary and a copy of the warehouse 
41 rece1pt has been del1vered to the establishment for 
42 retent1on in 1ts f1les 
43 10. "Doing bus1ness in th1s state'' means 1ssuing 
44 or performing wholly or in part any term of a purchase 
45 agreement executed within the state of Iowa. 
46 11. ''Establlshment'' means each business 
47 establ1shment that advert1ses, sells, promotes, or 
48 offers cemetery merchandise, funeral merchandise, 
49 funeral serv1ces, or a combination thereof pr1or to 
50 the death of the person named or 1mpl1ed in a purchase 
B-1448 -2-

Page 7 



HOUSE CLIP SJ-:EET 

B-1448 
Page 3 

: agreement. 

APRIL 7, 2001 

2 12. ''F1nancial institutlon'' means a state or 
3 federally ir.sured bank, savings and loan assoc1at1on. 
4 cred1t un1on, trust department thereof. or a trust 
S company author:zed to do bus1ness Wlthin th:s state 
6 and wh1ch has been granted trust powers under the laws 
7 of th1s state or the Un1ted States, wh1ch holds funds 
8 under a trust agreement. ''Finar.c1al 1nstitut1on" does 
9 not include 

~0 a. A seller. 
11 b. Anyone employed by or directly involved with 
12 the seller in the seller's cemetery merchand1se. 
13 funeral merchandise, or funeral serv1ces business. 
14 13. "Funeral merchand1se" means personal property 
lS used for the f1nal dlsposition of a dead human body, 
16 including but not l1m1ted to clothlng, caskets, 
17 vaults, urns, and interment receptacles. "'Funeral 
18 merchand:se'' does not 1nclude easements for burial 
19 rights 1n a completed space or cemetery merchand1se 
20 14. "Funeral serv1ces" means services provided for 
21 the final disposition of a dead human body, 1ncluding 
22 but not limited to services necessarily or customarily 
23 provided for a funeral, or for the interment, 
24 entombment, or cremation of a dead human body, or any 
25 combinatioro thereof. "Funeral services" does not 

6 Include perpetual care or maintenance. 
27 IS. "Inner bur1al conta1ner'' means a conta1ner in 
28 wh1ch human remains are placed for burial or 
29 entombment. Where only one contalner is used for 
30 bur1al or entombment, "inner bunal contalner" 
31 includes a conta1ner serving as a bur1al vault, urn 
32 vault, grave box, grave liner, or lawn crypt. 
33 16. ''Insolvent'' means the Inabillty to pay debts 
34 as they become due in the usual course of business. 
3S 17. "Interest or income" means unrealized net 
36 appreciatlon or loss in the fair value of cemetery 
37 merchandise, funeral merchandise. and funeral services 
38 trust assets for wh1ch a market value may be 
39 determined with reasonable certainty, plus the return 
40 In money or property der1ved from the use of trust 
41 pr1ncipal or 1ncome, net of investment losses, taxes, 
42 and expenses incurred 1n the sale of trust assets, any 
43 cost of the operation of the trust, and any annual 
44 audlt fee. "Interest or income" 1ncludes but IS not 
45 limited to. 
4 6 a. Rent of real or personal property, Including 

sums rece1ved for cancellation or renewal of a lease 
and any royalties. 

b. Interest on money lent, including sums received 
0 as consideration for prepayment of princ1pal. 

1448 -3-
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c. Cash d~vidends pa~d on corporate stock. 
2 d. :nterest pa:d on depos1t fur.ds or debt 
3 obcigat:ons. 
4 e. Ga:n real~zed from the sale of trGst assets 
5 18. "Next of kin" means the surv1v1ng spouse and 
6 heirs at law of the deceased. 
7 19. ''Nonguaranteed'' means that the pr1ce of the 
8 merchandise and services selected has not been fixed 
9 or guaranteed and will be determ1ned by ex1st1ng 

!0 prices at the time the merchand1se and serv~ces are 
11 delivered or prov1ded. 
12 20. "Outer burial conta~ner" means a conta1ner 
13 used for the burial of human rema~ns that is used 
14 exclus1vely to surround or enclose an 1nner bur~al 
15 conta1ner and to support the earth above the 
!6 conta1ner. commonly known as a bur1al vault, urn 
17 vault, grave box, or grave liner, but not ~nclud1ng a 
!8 lawn crypt. 
19 21. ''Parent company'' means a corporat~on that has 
20 a controll1ng 1nterest ~nan establishment. 
21 22. "Pe~son" means an ~ndividual. business. 
22 corporat1on. trust, firm, partnership, assoc:at1on, or 
23 any other legal entity. 
24 23. "Personal representat 1ve" means a personal 
25 representative as def1ned 1n section 633.3. 
26 24. ''Provider'' means a person that provides 
27 funeral services, funeral merchandise, or cemetery 
28 merchand1se purchased 1n a purchase agreement. 
29 25. ''Purchase agreement'' means an agreement to 
30 furn~sh cemetery merchandise, funeral merchandise. 
31 funeral services, or a comb1nat1on thereof when 
32 performance or del1very may be more than one hundred 
33 twenty days follow1ng the ~n~t1al payment on the 
3<: account. 
35 26. "Purchase pr1ce" means the negot~ated pr~ce 
36 for the ite~ of merchand1se or serv1ce, if item~zed in 
37 the purchase agreement, or the price of the item 
38 l~sted 1n the seller's general pr~ce l1st at the time 
39 the purchase agreement is s1gned. 
40 27. "Purchaser" means a person who purchases 
41 ce:netery merchandise, funeral merchandise. funeral 
42 serv1ces, or a comb~nation.thereof. The purchaser 
43 need not be a benef1c1ary of the agreement. 
44 28. ''Seller'' means a person do1ng bus1ness with1n 
45 this state, :nclud"ng a person do~ng bus~ness within 
46 this state who sells ~nsurance, who advert1ses, sells, 
47 promotes, or offers to furnish cemetery merchand1se, 
48 funeral merchand1se, funeral serv1ces, or a 
49 combination thereof when performance or del~very may 
50 be more than one hundred twenty days follow~ng the 
H-1448 -4-
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1 in~t1al payment on the a~count whether the transact1on 
2 is completed or offered 1n person, through the ma1~. 
3 over the telephone, by the Internet. or through ony 
4 other means of commerce. "Seller" includes any person 
5 perform1ng any term of a purchase agreement executed 
6 withln th1s state, and any person 1dent1f1ed under a 
7 bur1al account as the prov1der of cemetery 
8 merchandise, funeral merchand1se, funeral serv1ces, or 
9 a comb1nat1on thereof. 

10 29. "Total purchase pnce" means the aggregate 
11 amount the purchaser 1s obl1gated to pay for 
12 merchand1se or serv1ces pursuant to the purchase 
13 agreement, exclud1ng any taxes. adm1n1strat1ve 
14 charges, or financ1ng charges. 
15 SUBCHAPTER 2 
16 ESTABLISHMENT OF TRUSTS, DEPOSIT, INVESTMENT, 
17 AND REPORTING REQUIREMENTS 
18 Sec. NEW SECT:ON. 523A.201 ESTABLISHMENT OF 
19 TRUST FUNDS. 
20 Unless proceed1ng under sect1on 523A.401, 523A.402, 
21 or 523A.403, a seller must establ1sh a trust fund 
22 pnor to advert1s1ng. sell1ng. promot1ng. or offenng 
23 cemetery merchand1se, funeral merchandise, funeral 
24 serv1ces, or a comb1nation thereof in this state as 

5 follows: 
6 1. The trust fund must be established at a 

27 f1nancial 1nst1tUt1on. 
28 2. If a seller agrees to furn1sh cemetery 
29 merchandise. funeral merchandise, funeral serv1ces, or 
30 a comb1nat1on thereof and performance or del1very may 
31 be more than one hundred twenty days follow1ng the 
32 1n1t1al payment on the account, a m1n1mum of e1ghty 
33 percent of all payments made under the purchase 
34 agreement shall be placed and rema1n in trust unt1l 
35 the person for whose benefit the funds were pa1d dies. 
36 3. It a purchase agreement for cemetery 
37 merchandise, funeral merchandise, funeral services, or 
38 a combinat1on thereof prov1des that payments are to be 
39 made 1n installments. the seller shall deposit eighty 
40 percent of each payment 1n the trust fund unt1l the 
41 full amount requ1red to be placed 1n trust has been 
42 depos1ted. If the purchase agreement is financed w1th 
43 or sold to a f1nancial institution. the purchase 
44 agreement shall be considered pa1d 1n full and the 
45 trust requ1rements shall be satisf1ed within f1fteen 
46 days after the close of the month in which the seller 

receives funds from the f1nanc1al institution. 
4. A seller shall not invade the trust pr1nc1pal 

for any purpose. 
5. A seller who lacks insurance coverage wh1ch 
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protects aga:nst tr.e :oss of purchaser payments not 
2 placed ~n trust Wlth~r. the t~me per~od requ~~ed by 
3 th1s section and sect1on 523A.202 shall not co~~1ngle 
4 these payments with any other seller funds. A seller 
5 who lacks ~nsurance coverage may use one or more of 
6 the follow1ng ~ethods to d1spose of these payments 
7 a. Depos1t purchaser funds Lnto an escrow account 
8 unt:l the required amount has been deposited ~nto a 
9 trust account at a f~nanctal inst1tut1on. 

10 b. Make a pr~or del~very or warehouse cemetery or 
11 funeral merchand~se or a combination thereof as 
12 prov~ded by this chapter. 
:3 c. Make a prior fil1ng of a surety bond 1n ~Leu of 
14 establishing a trust fund as required by th1s section. 
15 d. Make a simultaneous, same-day deposit of the 
!6 purchaser's payments into the seller's bank account 
17 and the requ~red amount into the seller's trust fund. 
18 6. Payments otherwise subJeCt to this sect1on are 
19 not exempt mere~y because they are held in 
20 cert:ficates of depos~t. 
21 7. Commingl~ng of trust funds w1th other funds of 
22 the seller is prohib1ted. 
23 8. Interest or ~ncome earned on amounts depos~ted 
24 1n trust shall remain 1n trust under tr.e same terms 
25 and conditions as payments made under the purchase 
26 agreement, except that the seller may withdraw so ~uch 
27 of the interest or income as represents the difference 
28 between the amount needed to adJUSt the trust funds 
29 for inflation as set by the commissioner based on the 
30 consumer price Lndex and the ~nterest or 1ncome earned 
31 dur~ng the preced1ng year not to exceed f~fty percent 
32 of the total ~nterest or 1ncome on a calendar-year 
33 bas:s. The early withdrawal of 1nterest or 1ncome 
34 under th1s provis1on does not affect the purchaser's 
35 r:ght to a cred~t of such interest or income 1n the 
36 event of a nonguaranteed price agreement, 
37 cancellation, or nonperformance by the seller. 
38 9. The commtss~oner may requ~re amendments to a 
39 trust agreement not 1n accord wtth the prov1sions of 
40 th1s chapt:er. 
41 10. If a seller voluntar1ly or involuntartly 
42 ceases do1ng bustness and ~he seller's obl~gatton to 
43 prov1de merchand1se or services has not been assumed 
44 by ar.other establ~shment hold~ng a current 
45 establ~shment perm1t. all trust funds, 1ncluding 
46 accrued interest or ~ncome. shall be repa~d to the 
47 purchaser within one hundred twenty days following the 
48 seller's cessation of business or, 1n the event of 
49 c1rcumstances where a payment ~s not poss~ble w~thin 
50 one hundred twenty days. as soon as ~s reasonably 
H-1448 -6-
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l pract1cable. 
2 Sec. ___ . NEW SEC~iON. 523A.202 TRUST FUND 
3 DEPOSIT REQUIREMEK>"S. 
4 l. A~l funds held 1n trust purs~ant to sect1on 
5 523A.201 sha:~ be deposited in a financ1al 
6 1nstitut:on, within f1fteen days after the close of 
7 the month a seller receives the funds. The f1nanc1al 
8 1nst1tut1on shall hold the funds for the des1gnated 
9 benef1c1ary until released. 

10 2. All funds required to be depos1ted by the 
ll purchaser for a purpose described in section 523A.201 
12 shall be depos1ted consistent w1th one of the 
13 following methods: 
14 a. The payments shall be depos1ted d1rectly 1nto 
15 an lnterest-bearing bur1al account 1n the purchaser's 
16 name. 
17 b. The purchaser shall deposit payments directly 
18 1nto a separate trust account in the purchaser's name. 
19 The account may be made payable to the seller upon the 
20 death of the purchaser or the designated beneficiary, 
21 prov1ded that, until death, the purchaser retains the 
22 exclusive power to hold, manage, pledge, and invest 
23 the trust account funds and may revoke the trust and 
24 withdraw the funds, 1n whole or in part, at any t1me 
25 dur1ng the term of the agreement. 
26 c. The purchaser or the seller shall depos1t 
27 payments directly 1nto a separate trust account in the 
28 name of the purchaser, as trustee, for the named 
29 benef1c1ary, to be held, 1nvested, and admin1stered as 
30 a trust account for the benefit and protect1on of the 
31 benef1c1ary. The depos1tor shall notify the f1nanc1al 
32 inst1tut1on of the ex1stence and terms of the trust, 
33 1nclud1ng at a m1n1mum, the name of each party to the 
34 agreement, the name and address of the trustee, and 
35 the name and address of the benef1c1ary. The account 
36 may be made payable to the seller upon the 
37 beneficiary's death. 
38 d. The payments shall be deposited 1n the name of 
39 the trustee, as trustee, under the terms of a master 
40 trust agreement and the trustee may 1nvest, reinvest, 
41 exchange, retain, sell, and otherw1se manage the trust 
42 fund for the benefit and protection of the named 
43 beneficiary. 
44 3. The commissioner may by rule author1ze other 
45 methods of deposit upon a f1nding that such methods 
46 provide equ1valent safety of the pr1ncipal and 
47 interest or income and the seller lacks access to the 
48 proceeds pr1or to performance. 
49 4. Th1s section does not prohibit moving trust 

0 funds from one financ1al 1nstitution to another. 
1448 -7-
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1 Sec. NEW SECTION. 523A.203 FINANCIAL 
2 :t:sr:TUTION TRUSTEE QUAL;:FICATION AND INVES7MENT 
3 REQUIREMENTS. 
4 I. A fi~ar.cial :nst:tut:on may serve as a trustee 
5 1f granted those powers under the laws of this state 
6 or of the U~ited States. A f~nanc~al institution 
7 act:ng as a tr~stee of trust funds under th1s chapter 
8 sha:l 1nvest the funds :n accordance with applicable 
9 law. 

10 2. A f!nancial inst:tutton acting as a trustee of 
I! trust funds under this chapter has a fiduciary duty to 
12 make reasonable investment dects~ons and to proper!y 
13 oversee and manage the funds entrusted to it. The 
l4 trustee shall use the ;udgment and care under the 
IS c:rc~mstances then prevaii:ng that persons of 
16 prudence, discret~on, and 1ntell:gence exerctse ~n the 
17 management of the~r own affa:rs, not ~n regard to 
18 speculatton but 1n regard to the permanent dispos1t~on 
19 of thetr funds, cons~dertng the probable income as 
20 well as the probable safety of their capital. The 
21 commisstoner may take er.forcemer.t act~on aga~nst a 
22 financtal inst:tution ir. ~ts capacity as trustee for a 
23 breach of f:ductary duty proven under this chapter. 
2~ 3. Moneys depostted under a master trust agreement 
25 may be commingled by the t~nanc:al institut:on for 
26 ~nvestment purposes if each depostt includes a 
27 detailed listing of the amount deposited ~n trust for 
28 each beneficiary and maintenance of a separate 
2 9 account 1 ng of each purchaser's pr ~ncipa l, interest, 
30 and lncome. 
31 4. Subject to a master trust agreement, the sel~er 
32 may appoint an independent ~nvestment adviser to 
33 adv~se the f~nanc:al instltutton about tnvestment of 
34 the trust funds. 
35 5. SubJect to agreement between the part~es. the 
36 f:nancial instttution may rece:ve a reasonable fee 
37 from the trust funds for serv~ces rendered as trustee. 
38 The trust shall pay the trust operation costs and any 
39 annual audit fees. 
40 6. The se!ler or any officer, d1rector, agent, 
41 employee. or affiliate of the seller shall not serve 
42 as trustee. A financial inst~tut~on holding trust 
43 funds shall not do any of the follow~ng: 
44 a. Be owned, under the control of. or afflltated 
45 w~th a seller. 
46 b. Use any funds requtred to be held tn trust 
47 under th1s chapter or chapter 566A to purchase an 
48 tnterest ~n any contract or agreement to which a 
49 seller ~s a party. 
50 c. Otherwtse invest, directly or :ndirectly, :n a 
B-1448 -8-
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lSI Unpa:d balance of the prepaid pc:rchase 
2 agree:nent. 
3 161 Unpa!d balar.ce of the purcr.ase agreement. 
4 (7) Amour.~ reta1r.ed by the establishment. 
5 181 Amount applied to the purchase of the 
6 1nsurance policy or annuity 
7 191 In1t1al cash surrender value anJ ~n1t1al death 
8 benefit under the insurance policy. 
9 The establ1shment shall include a notar1zed 

10 statement attest1ng that the Insurance pol:c1es or 
11 annulties have been issued and funded on behalf of tr.e 
12 purchasers l1sted in the summary and that all notices 
13 required under thls section have been g1ver.. 
14 h. A summary of any purchase agreements converted 
15 from trust-funded benefits to a surety bond during the 
16 preced:ng year which shall include, as of the 
17 convers1on aate, the fol"owing Information. as well as 
18 aggregated totais for each of the follow1ng categor1es 
19 of :nfor:nat:on. 1f appropr1ate: 
20 111 Name of the purchaser and benef:c~ary. 
2l 121 Or:g1nal prepa1d purchase agreement amount. 
22 131 Amo·~nt pa1d in. 
23 141 Unpa1d balance of tr.e prepa1d purchase 
24 agreement. 
25 (51 Unpa1d balance of the purchase agreement. 
26 (61 Amount reta1ned by the establ1shment. 
27 (7) Amount applied to the purchase of the surety 
28 bond. 
29 181 A description of the surety bond and the 
30 appl1cable amount of coverage. 
31 1. Any other informat1on the comm1ss1oner deems 
32 necessary for the admin1strat1on of th1s chapter. 
33 2. A person holding mult:ple establishment permits 
34 may elect to file only one annual report after not1ng 
35 all establ1shments on the report. 
36 3. An establishment shall make a good fa1th effort 
37 to complete the annual report. The establishment 
38 shall note on the annual report any 1nformat1on not 
39 reasonably available to the establishment as an 
40 exception or var:ance. Account balances w1th1n twelve 
4" months of the date of the f1l1ng of the annual report 
42 shall be accepted if the actual date of the account 
43 balances is noted. 
44 4. In l1eu of the annual report form descr1bed 1n 
45 subsection 1, the comm1ss1oner may authorize an 
46 establishment to f1le a short form annual report on a 
47 form prescr1bed by the comm1sS1oner. The shor: form 
48 annuai report may incorporate by reference 1nformat:on 
49 readily ava1lable to the establlshment. The 
50 comm1ssioner may cert:fy and decertify establ!shments 
B-1448 -10-
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2 
3 

author1zed to f~le the short form based upon. 
a. The establishmer.t's recordkeep1ng system. 
b. The number of purchase agreements w~1ch the 

4 establ1shment has sold tr.at are subJect to regulat1on 
under chapter :,23A. :, 

6 c. The ava1lab1l1ty ar.d access1b1l1ty of 
7 1nformation at t~e establishment for purchase 
8 agreements subJect to regulat1on. 
9 d. Whether the establ1shment places one hundred 

10 percent of funds rece1ved pursuant to its purchase 
ll agreements 1n trust. 
12 e. The find1ngs of the comm1ss1oner concern1ng 
13 audits and consumer complaints. 
14 The commissioner shall retain the authority to 
1:, requ1re establ1shments permitted to f1le the short 
16 form annual report to provide all of the informat1on 
17 
18 
1 9 
20 
21 
22 
23 
24 

5 
6 

required 1n the annual report form requ1red by 
subsection 1 for audct purposes or otherwise. 

:,. An establ1shment fil1ng an annual report shall 
pay a filing fee of ten dollars per purchase agreement 
sold during the year covered by the report. The fee 
does not apply to any of the following: 

a. A purchase agreement where the benef1ciary dies 
1n the same year the agreement was sold. 

b. Any mod1f1cations or additions, such as 
payments, for an exist1ng purchase agreement sold in a 

27 previous year. 
28 c. An add1tional agreement purchased and already 
29 reported to the commiss1oner by the purchaser. 
30 d. A purchase agreement canceled or revoked in the 
31 same year 1t was sold. 
32 All purchase agreement changes for which a fil1ng 
33 fee is not required must be reported to the 
34 commissioner on the annual report for the year 
35 covered. 
36 6. As part of the annual fillng wlth the 
37 commissioner, an establ1shment shall file an 
38 author1zation for the comm1ssioner or a des1gnee to 
39 1nvest1gate, audit, and ver1fy all funds, accounts, 
40 safe depos1t boxes, and other evidence of 
41 establ1shment trust funds held by or 1n a f1nanc1al 
42 institut1on. 
43 7. Forms may be obtained at cost from the 
44 comm1ss1oner upon request. The comm1Ss1oner may 
4:, accept annual reports submitted 1n an electronic 
46 format, includ1ng but not limited to computer 
47 diskettes. 
48 8. Notwithstand1ng chapter 22, all records 
49 mainta1ned by the commissioner under this sect1on 

0 shall be conf1dent1al and shall not be made ava1lable 
1448 -11-
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I for 1nspect1on or copyir.g except upon approval of the 
2 commlSSloner or the attorney genera:. 
j Sec. NEW SEC7ION. 523A.205 F~NANC:AL 

~ :NSTI~UTION ~N0AL REPORTING REQUIREMEKTS. 
S 1. A f1nanc1al inst1tut~on shall f1:e with the 
6 comm1ss~oner not later than March 1 of each year an 
7 annual report on a form prescribed by the comm:ss1oner 
8 show1ng all funds deposited by an establ:shment under 
9 a trust agreement dur1ng the previous year. Each 

10 report shall conta1n a~l 1nformation requested. 
lc 2. Forms may be obta1ned from the comm1SS10ner 
12 upon request. The commlSSloner may accept annual 
13 reports submitted in an electronic format, including 
14 but not lim1ted to computer diskettes. 
15 3. Notw1thstand~ng chapter 22, all records 
16 ma1ntained by the commlSSloner under this section 
17 shal~ be conf1dential and shall not be made ava1lable 
18 for 1nspection or copy:ng except upon approval of the 
19 comm1ssloner or the attorney general. 
20 Sec. NEW SECT!ON. 523A.206 AUDITS 
2: 1. The commiss1oner :nay make aud1ts of the 
22 establishment and of the records of a seller, at the 
23 tcmes and in the scope the comm1ssioner determines 
24 The aud1ts may be made Wlthout pr1or notcce to the 
25 seller. The commlSSloner may copy al~ records the 
26 commlSSlOner feels are necessary to conduct the aud1t. 
27 The comm1ss:oner may require an audit of a seller or 
28 other person by a cert1fied pub1lc accountant to 
29 ver1fy compl1ance w1th this chapter, implement1ng 
30 rules, or oraers. 
31 2. A seller or other person shall pay for the 
32 audit unless the commlSSloner wa1ves th1s requ1rement 
33 !he cost of an aud1t 1nvolv:ng multiple sellers or 
34 other persons shall be prorated among them upon any 
35 reasonable bas1s as determ1ned by the commlss1oner. 
36 T~e accountant shall del1ver the aud1t report to the 
37 comm1Ss1oner and to the seller or other persons. 
38 3. The commiss1oner shall not make public the 
39 informat1on obtained in the course of an aud1t, except 
40 when a duty under th1s chapter requires the 
41 comm1ss:oner to take action against a seller or to 
42 cooperate w:th another enforcement or regulatory 
43 agency, or except when the commissioner 1s called as a 
44 witness 1n a Clvil or cr1m1nal proceed1ng. 
45 SUBCHAPTER 3 
46 DISBURSEMENT Of REMAINING BURIAL ACCOUNT FUNDS, 
47 BURIAL TRUST FUNDS, AND INSURANCE OR ANNUITY PROCEEDS 
48 UNDER THE REQUIREMENTS OF SECTION 249A.5 
49 Sec. NEW SECTION. 523A.301 DEFINITION. 
SO As used 1n sect1ons 523A.302 and S23A.303, 
H-1448 -12-
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1 ''director'' means tte d~rector of human services. 
2 Sec. ~EW SECTION. 523A.302 IDENTIFICATION 
3 OF MERCHANDISE AND SERVICE FROV:DER. 
4 If a burial trust fund identifies, either in the 
5 trust fund records or ir a recated purchase agreement, 
6 the seller who w~ll provide the cemetery merchand~se, 
7 funeral merchand1se, funeral serv1ces or a comb1nat1on 
8 thereof, the trust fund records or the related 
9 purchase agreements must contain a statement signed by 

!0 an author~zed representative of the seller agreeing to 
11 furn1sh the cemetery merchandise, funeral merchandise, 
12 funeral services, or a comb~nation thereof upon the 
13 death of the beneficiary. The burial trust fund shall 
14 not 1dent~fy a specific seller as payee unless the 
15 trust fund records or the related purchase agreements, 
16 if any, contain the signature of an author~zed 
17 representative of the seller and, if the agreement is 
18 for funeral serv1ces as defined in chapter 156, the 
19 name of a funeral d1rector "~censed to deliver thvse 
20 services. A person may enter ~nto agreements 
21 author1zing the establishment of more than one bur1al 
22 trust fund and agree1~g to furn~sh the appl~cable 
23 merchandise and serv1ces 
24 Sec. NEW SECTION 523A.303 DISBURSEME~T OF 
25 REMAINING FUNDS. 
26 1. If funds remain 1n a nonguaranteed irrevocable 
27 bur~al trust fund or from the proceeds of an 1nsurance 
28 pol~cy or annuity made payable or ass1gned to the 
29 seller or a prov1der after the payment of funeral and 
30 bur1al expenses 1n accordance with the conditions and 
31 terms of the purchase agreement for cemetery 
32 merchandise, funeral merchandise, or funeral services, 
33 the seller shall comply w~th all of the following: 
34 a. The seller shall prov1de written notice by ma~l 
35 to the director under subsect1on 2. 
36 b. At least s1xty days after ma1ling not1ce to the 
37 d1rector, the seller shall disburse any remaining 
38 funds from the burial trust fund as follows: 
39 (1) If w~thin the sixty-day period the seller 
40 receives a claim from the personal representative of 
41 the deceased, any remaining funds shall be disbursed 
42 to the personal representat~ve, notw1thstand1ng any 
43 claim by the d1rector. 
44 (2) If w1th1n the slxty-day per1od the seller has 
45 not rece~ved a claim from the personal representative 
46 of the deceased but receives a claim from the 
47 director, the seller shall d1sburse the remaining 
48 funds up to the amount of the claim to the director. 
49 (3) Any rema1ning funds not d~sposed of pursuant 
50 to subparagraphs (1) and (2) shall be disbursed to any 
H-1448 -13-
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1 person who :s :der.t:f:ed as the next of kin of the 
2 decea~ed 1n ar. aff1dav:.t submltted 1n accordance w:th 
3 s~.:tsec;:.ton ~ 

4 2. The notice ma:1ed to the director shall meet 
S all of the following requiremer.ts ar.d :s Sl:bject tc 
6 al: of the follow1ng conditions: 
7 a. The r.ot1ce shall be matled wtth postage 
8 prepatd. 
9 b. If the not1ce is sent by regular matl. the 

10 s:xty-day per1od for recetpt of a response 1s deemed 
ll to commence three days follow1ng the date of ma1l1ng. 
:2 c. cf the nottce is sent by certtfied mail, the 
;3 sixty-day per1od for receipt of a response is deemed 
14 to co~ence on the date of mailtng. 
15 d. The notice sha!l provide all of the follow:.ng 
16 informat1on: 
17 t:l Current name, address, and telephone number of 
18 the selle~. 
!9 (2) Fu"l name of the decea5:ed. 
20 (3) Date of the deceased's death. 
21 (4) Amount of funds ~ema:.n~nq 1n the curta" trust 
22 fund. 
23 (5) Statement that ar.y claim by the director must 
24 be recetved by the se~ler wtthtn sixty days after the 
25 date of ma1ling of the not1ce. 
26 e. A notice tn substantially the follow1ng form 
27 complies wtth thts subsection: 
28 "TO: THE DIRECTOR OF HUMAN SERVICES 
2 9 FROM: (SELLER'S NAME, CURRENT ADDRESS, AND 
30 TELEPHONE NUMBER) 
3! YOU ARE HEREBY NOTIFIED THAT (NAME OF DECEASED), 
32 WHO HAD AN :RREVOCABLE BURIAL TRUST FUND, HAS DIED, 
33 THAT FINAL PAYMENT FOR CEMETERY MERCHANDISE. FUNERAL 
34 MERCHANDISE, AND FUNERAL SERVICES HAS BEEN MADE. AND 
35 THAT <REMAINING AMOUNT) REMAINS :N THE IRREVOCABLE 
36 BURIAL TRUST FUND. 
37 THE ABOVE-NAMED SELLER MUST RECEIVE A WRITTEN 
38 RESPONSE REGARDING ANY CLAIM BY THE DIRECTOR WITHIN 
39 SIXTY DAYS AFTER THE MAILING OF THIS NOTICE TO 'HE 
40 DIRECTOR. 
41 IF THE ABOVE-NAMED SELLER DOES NOT RECEIVE A 
42 WRITTEN RESPONSE REGARDING A CLAIM BY THE DIRECTOR 
43 WITHIN SIXTY DAYS AFTER THE MAILING OF THIS NOTICE, 
44 THE SELLER MAY DISPOSE OF THE REMAINING FUNDS IN 
45 ACCORDANCE WITH SECTION S23A.303. CODE OF IOWA." 
46 3. Upon rece1pt of the seller's wr1tten nottce, 
47 the director shall dete~m1ne 1f a debt 1s due the 
48 department of human servtces pursuant to sect1on 
49 249A.S. If the director determ1nes that a debt :.s 
SO ow1ng. the director shall provtde a written response 
B-1448 -;4-
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1 _ Sue~ fund:ng may be 1n l1eu of the trusting 
L req~irements of th1s chapter wher. a new insurance 
' pol1cy is purchasea to fund the purchase agreement, 
~ w~th a face amo~r.t equal to or greater than the 
~ c~rrent retail price of the cemetery mer~handise. 
6 funerai merchandise. ar.d funeral services to be 
7 delivered under the purchase agreement or. 1f less. a 
8 face amount equal to the total of ali payments to be 
9 submitted by the purchaser pursuant to the purchase 

10 agreement. 
11 4. The premiums of any new insurance pol1cy shall 
12 be fully paid w1th1n th1rty days after execution of 
13 the purchase agreement or. with respect to a purchase 
14 agreement that provtdes for per~od1c payments. the 
1~ premiums shall be paid a1rectly by the purchaser to 
16 the 1nsurance company issuing the policy. 
;7 5. Any new insurance policy shall satisfy the 
18 fo:lowtng cond1tions 
19 a. Except as necessary and approprtate to satisfy 
20 the requirements regard1ng bur~al trust funds under 
21 c~tle XIX of the federal Social Security Act, the 
22 poltcy shall not be owned by the establtshment, the 
23 pol:cy shall not be 1rrevocably assigned to the 
24 establtshment. and the assignment of proceeds from the 
25 1nsurance poltcy to the establ1shment shall be 11m1ted 
26 to the establishment's interests as they appear in the 
27 purchase agreement. and cond:ttoned on the 
28 establ1shment's deltvery of cemetery merchandtse. 
29 funeral merchandise, and funeral services pursuant to 
30 a purchase agreement. 
31 b. The pocicy shall provtae that any asstgnment of 
32 benet~ts 1s conttr.gent upon the establtshment's 
33 del1very of cemetery merchandise, funeral merchandise, 
34 and funeral services pursuant to a purchase agreement. 
3~ c. The pol1cy shall have an tncreastng death 
36 benef~t or s1m1lar feature that provides some means 
37 for 1ncreasing the funding as the cost of funeral and 
38 cemetery goods and services 1ncreases. 
39 6. With the wrttten consent of the purchaser, an 
40 existtng prepaid purchase agreement with trust-funded 
4: benef1ts may be converted to a prepaid purchase 
42 agreement with 1nsurance-funded beneftts provtded the 
43 establ1shment and the insurance benefits comply with 
44 the follow1ng provis1ons: 
45 a. The transfer of the trust funds to the 
46 1nsurance company must be at least equal to the f~ll 
47 sum requ"red to be depostted as trust pr1ncipal under 
48 the trust-funded prepa1d purchase agreement pius all 
49 net earn1ngs accumulated with respect thereto, as of 
~0 the transfer date. Commisstons, allowances. surrender 
H-1448 -16-
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1 on an 1nd1V1dual must be no less thai 
8 ~r:r,c~pal and 1~terest transferred fo• 
9 to the insurance company, and any supp. 

:o 1nsurance policy 1ssued to cover the un. 
!1 of the purchase agreement must have a fac 
12 is at least as great as the unfunded pr1nc 
iJ balance The face amount of the insurance 
14 shall not, under any circumstances. be les 
15 total of all payments made by the purchase 
l6 to the agreement plus all net ~arn1ngs ace 
11 with tespec~ thereto, as of the transfer d 
18 c ~he insurance policy shall not allo 
19 contesting coverage, limit death ber1efi~s 
~0 of suicide, re!er to physical examination. 
~' L> 

22 
23 
;:4 

t 25 
26 
27 
28 
29 

otherwis~ opet·ate as an exc:us1or., l1.m:tat. 
cond1t1on other than requ1ring subm~ss1on 
death or surrer1der of policy at the time t 
p~rchase agreement is funded, matures, or 
as the case may be 

d. The estab!lshment shall ma•ntain a 
prepa1d trust-funded purchase agreement th 
converted to a p~epaid insurance-funded pu 
agreement and retain the paymenr; history r 

30 each converted purchase agreement prior to 
~n~il the cemetery mercha~dise, funeral me 
and funeral ~erv1ces have teen del1vered 

31 
32 
33 
J4 
35 
36 
37 
38 
39 
40 

7. The seller of a purchase agreement 
this chap~er wh1ch is to be funded by insu 
proceeds shall obtain all permits requtred 
obtained and comply ~ith all report1ng req 
under thls chapter. 

8. An 1nsurance company issuing po' 
purchase agreements subject to th1s 
an annual report with the co~1sr 
crescri.bed by the comnassione· 

• applicable insurance p• 
· tshment. Computp· 

- .. ch legiblv 
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2 2 Such fund1ng may be :n c1eu of the ~rust 
3 requirements of th1s chapter when the purc~aser 
4 ass1gns the proceeds of an ex1st:ng annu1ty. 
~ ' Such funding ~ay be 1n l1eu of the trust 
6 requ1remer.ts of th~s chapter when a new anr.u:ty 1s 
7 purchased to fund the purchase agreement, with a face 
8 amount equa~ to or greater than the current reta:1 
9 pnce of the cemetery merchand1se, funeral 

10 merchandise. and funeral serv1ces to be del1vered 
11 under the purchase agreement or:. lf less, a face 
12 amount equal to the total of all payments to be 
13 submltted by the purchaser pursuant to the purchase 
14 agreement. 
15 4. The prem~ums of any new annu1ty sha1: be fuily 
16 pa"d with1n :hlrty days after execut1on of the 
17 purchase agreement or, w1th re~pect to a purchase 
:8 agreement that provides tor per:od1c payments, the 
19 prem1ums shail be pa1d d1rectly by the purchase~ to 
20 the insurance company 1ssu:ng the annuity. 
2c ~. The annu~ty shali sat1sfy the follow:ng 
22 cond:t:.ons: 
23 a. Except as necessary and appropriate to sat1sfy 
24 the requ1rements regard1ng bur1al trust funds unde~ 
2~ T:tle x;x of the federal Soc1al Secur1ty Act, the 
26 annu1ty shall not be owned by the establishment or 
27 1rrevocably assigned and any des1gnat1on of the 
28 establlshment as a benefic1ary shall not be made 
29 1rrevocable. 
30 b. The annuity shall prov1de that any ass1gnment 
31 of benef1ts 1s contingent upon the establlshmer.t's 
32 del1very of cemetery merchand1se, funeral merchanct1se, 
33 and funeral services pursuant to a purchase agreement. 
34 c. The annu1ty shall have an 1ncreas1ng death 
35 benefit or s1m1lar feature that prov1des some means 
36 for 1ncreasing the funding as the cost of cemetery 
37 merchandise, funeral merchana:se. and funeral services 
38 1ncreases. 
39 6. With the wr1tten consent of the purchaser, an 
40 ex1st1ng prepa1d purchase agreement with trust-funded 
41 benefits may be converted to a prepaid purchase 
42 agreement with annulty-fun~ed benef:ts prov1ded the 
43 establishment and the annuity benef:ts comply with the 
44 follow1ng prov~s:ons· 
4~ a. The transfer of the trust funds to the 
46 insurance company must be at least equal to the full 
47 sum required to be depos1ted as trust pr1nc:pal under 
48 the trust-funded prepa1d purchase agreement p~us all 
49 net earn1ngs accumulated with respect thereto, as of 
SO the transfer date. Comm:ss1ons, allowances. surrender 
H-1448 -18-
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2. :he se~1er of a purchase aqre~~ent subJeCt tc 
? th1s c~apter wh~ch :s to be funcied by a sert:fic~te c! 
3 u~pos~t shali cbta1n ail p@rmits required to be 
4 obta1ned and ~~mp1y w1th a!~ reporting ~equirements 
5 c~der thls chapter. 1mpiementing ru~es. and orders 
6 Sec NE~ SECTiON. 523A 404 MERCHANDIS[ 
7 DEL:VERED TO THE PURCHASEk OR WAREHOUSED. 
8 1. Trust requirements de not apply to payments for 
9 outer tur:al conta:ners made of e1thcr polystyrene or 

1C polypropylene or cemete~y merchandise delivered to the 
11 purchaser or stored 1n an independent thtrd-party 
1? storage facil1ty not owned or controlled by the seller 
1; when approved by the commtssioner. The seller or the 
14 storage facil1ty must demonstrate that they w1il do 
:5 all of the follow1ng: 
!6 a. !ss~e a receipt oi ownersh~p i~ ~he r.ame of the 
17 p~r=haser ao1d deliver it to the perchase~ 
:a b. cn~ure the merchand:se against loss 
19 c. Protect the merchandise against damage. 
20 d. Transfer title to the purchaser. 
21 e. Appropr:ately ident1fy a~d describe the 
~~ merchand1se in a manner that :t can be dlst:ngcished 
23 f~om o~~er sim~lar 1te~s. 

Puge 25 
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~ 1 delivery has occurred. Adeq~ate documentat1on IIJ 2 1ncludes but ~s not limited to photographs and third-
3 party certif1catior.s. 
4 3. Cemetery merchand1se and funeral merchanoise 
5 shall not be deemed deiivered to the purchaser or 
6 warehoused 1f the merchandise IS subJect to a lien or 
7 secur1ty interest by any party other than tl>e seller. 
8 4. An establishment ~s prohtbited from requ1ring 
9 delivery as a condttion of the sale. 

10 5. A seller shall provide services necessary for 
11 the installat1on or burial of outer burial conta1ners 
12 sold by the seller. Th1s subsection shall not require 
13 the seller to provide for the opening or closing of 
14 the interment or entombment space, unless the purchase 
15 agreement provides otherwise. 
16 Sec. NEW SECTION. 523A.405 BOND IN LIEU OF 
17 TRUST FUND. 
18 1. In l1eu of trust requ1rements, a seller may 
19 file wtth the commiss1oner a surety bond issued by a 
20 surety co~pany authorized to do business and doing 
21 bus1ness w1thin this state. The bond must be 
22 conditloned upon the seller's faithful performance of 
23 purchase agreements subject to this chapter. The 
24 surety's liabllity extends to each such agreement 

~25 executed while the bond is In force and until 
11'26 performance or rec1s1on of the purchase agreement. To 

21 the exten~ expressly agreed to ir. writing by the 
28 surety, the surety's liability extends to each such 
29 agreement subJect to this chapter executed prior to 
30 the time the bond was in force and until performance 
31 or recis1on of the agreement. A purchaser aggr1eved 
32 by a breach of a condit1on of the bond cover1ng the 
33 purchaser's agreement may maintain an action against 
34 the bond. If, at the t1me of the breach, the 
35 purchaser 1s aware of the purchaser's rights under the 
36 bond and how to file a claim against the bond, the 
37 surety shall not be l1able for any breach of conditton 
38 unless the surety receives not1ce of a claim within 
39 sixty days follow1ng dtscovery of the acts, omtsstons, 
40 or conditlons constitutlng the breach of condit1on, 
41 except as otherwtse provided in this sect1on. A 
42 surety bond shall not be canceled by a surety except 
43 upon a written not1ce of cancellat1on given by the 
44 surety to the commiSSloner by restricted certif1ed 
45 mail, and not pr1or to the expiration of s1xty days 
46 after rece1pt of the notice by the commissioner. The 
47 surety's liab1l1ty shall extend to each purchase 
48 agreement subject to this chapter executed pr1or to 

t 49 cancellation of the surety bond until the seller has 
50 complied with section 3. 
H-1448 -21-
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2. If a seile~ beco~es ~nsolver.t or otherw1se 
2 ceas~s to engage 1n business pr~or to or within s1xty 
3 days after cancellation of a bond, t~e selcer shall be 
4 dee~ed to have breached the bond condit1ons fer 
5 o~tstand1ng agreements under th:s chapter as of the 
6 day pr1or to cancellat:on of the bond The 
7 comm1SS10ner sha:l mall written notice by restricted 
B certified ma1l to the purchaser under each outstanding 
9 purchase agreement of the seller that a claim aga1nst 

10 the bond must be filed w1th the surety compar.y within 
1 ' sixty days after the mail1ng date of the notice. The 
12 surety shale cease to be liable for all purchase 
13 agreements except those for wh1ch claims are f1led 
14 w1th the surety company w1th1r. sixty days after the 
1~ date the sommlSSloner ma1ls the not1ces. 
16 3. If a surety bond is canceled by a surety ur.der 
17 ar.y condit:ons other than those spec:f1ed 1n 
18 subsection 2. the sel~er shall comply w1th all of the 
19 follow1ng: 
20 a. The sel!e~ shal: comply w~th the trust 
21 requ1rements of sect1or. 523A.20: for all purchase 
22 agreements s~bject to th1s chapter executed on or 
23 after the effect1ve date of cancellation of the surety 
24 bond. In the alternat1ve, the sel:er may submit a 
25 substitute surety bond meet1ng the requirements of 
26 subsect:on l, but the seller must comply w1th sect~on 
27 523A.20l for any purchase agreements executed on or 
28 after the effective cancellation date of the ear~!er 
29 s~rety bond and pr:or to the effect1ve date of the 
30 later surety bond. 
31 b. W1thin s1xty days after the effective 
32 cancellation date of the surety bond, the seller shall 
33 subm1t to ~he comm:ssioner an undertak1ng by another 
34 surety company that a substitute surety bond meeting 
35 the requirements of subsection 1 is in effect and that 
36 the l1ab1!1ty of the substitute surety bond extends to 
37 ail outstanding purchase agreements of the seller that 
38 were executed but not performed or ext1nguished pr1or 
39 to the effective date of the substitute surety bond, 
40 or the seller sha:l submit to the commiss1oner a 
4: f1nancial statement accompan1ed by an unqualified 
42 op1n1on based upon an audit performed by a certified 
43 pubc1c accountant licensed in this state cert1fy1ng 
44 the total amount of outstanding l1ab1lities of the 
45 seller on purchase agreements subJect to this chapter 
46 and proof of deposit by the seller 1n trust under 
47 sect1on 523A.201 of e1ther the amount spec1fied 1n 
48 sect1on 523A.20l, Including ~nterest as set by the 
49 comm1ssioner based on the 1nterest wh1ch would have 
50 been earned had the funds been ma1ntained in trust. 
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! neeced to adJust for 1nf:at1on shall be added annually 
2 to the surety bond aur~r.g the f1rst quarter of the 
1 establishment's fiscal year 
4 9. W:th the consent of the purchaser. an ex1st1ng 
5 prepa1d purchase agree~ent w~th trust-fur.ded benef:t~ 
6 may be converted to a prepa1d purchase agreemer.t 
7 funded by a surety bond prov~ded the estab~ishment ana 
8 the surety bond comply with the following prov1s~o~s: 
9 a. The amount of the trust funds transferrea to 

:o the surety company must be at least equal to the full 
11 sum requ1red to be deposited as trust pr1nc1pal under 
12 the trust-funded prepa1d purchase agreement plus all 
;3 net earr.1ngs accumulated with respect thereto, as of 
14 the transfer date. Comm:..ssions, allowances, surrender 
15 charges or other forms of compensat:on or expense 
16 loads, prem~um expense. adm1n~strative charges or 
17 expenses, or fees shall not be deducted from the trust 
:8 fur.as transferred pursuant to the convers:on. 
19 b. The face amount of the ~urety bond issued on ar. 
20 ind:v:dual m~st be no less thar. the amount of 
21 pr1nc:pal and interest transterred for that 1nd1viaual 
22 to the surety company, and any s~pplemental s~rety 

23 bond iss~ed to cover the unfur.ded port:on of the 
24 purchase agreement must have a face a~ount that is at 
25 !east as great as the unfunded principal baiance. The 
26 face amount of the surety bond purchased shall not, 
27 unaer the c1rcumstances. be less than the total of all 
28 payments made by the purchaser pursuant to the 
29 agreement plus all net earn1ngs accumulated w1th 
30 respect thereto, as of the transfer date. 
31 c. The establlshmer.t shall matntaln a copy of any 
32 prepaid trust-funded agree~ent that was converted to a 
33 prepaid purchase agreement funded by a surety bond and 
34 retain the payment h~story records for each converted 
35 purchase agreement pr1or to conversion until the 
36 cemetery merchandise. funeral merchandise, and funeral 
37 services have been del1vered. 
38 SUBCHAPTER 5 
39 PERMIT REQUIREMENTS FOR SELLERS OF CEMETERY 
40 
41 

MERCHANDiSE, FUNERAL MERCHANDISE, FUNERAL SERVICES, 
OR A COMB:NATION THEREOF 

42 Sec. NEW SECTION. 523A.501 ESTABLISHMENT 
43 PERMITS. 
44 1. A person shall not advertise. sell. promote, or 
45 of~er to furnish cemetery merchandise. funeral 
46 me::chand1se, funeral serv1ces. or a comb~nation 

47 thereof when perfcr~ance or del~very may be more than 
48 one hundred twenty days fol:ow~ng the ~n1t~al payment 
49 on the account without an estab"~shment perm1t Each 
50 establ1shment must have an establ:shment perm1t. 
H-1448 -24-
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• l 2 An ar:pllcation for an establtshment permit 
IIJ 2 shali be filed on a form prescr1bed by the 

3 commissconer, be accompanted by a ftfty dollar flltng 
4 fee. and tnclude a copy of each purchase agreemert the 
5 p~rson wtll use for sa:es of cemetery merchar1dise, 
6 funeral merchandtse, funeral servtces, or a 
7 combination thereof. 
8 3. The appl1cation shall contain: 
9 a. The name and address of the establishment. 

10 b. The name and address of any addtttonal provider 
11 of cemetery merctandise, funeral merchandise, funeral 
12 servtces, or a combtnatton thereof. 
13 c. The name and address of each owner, offtcer, or 
14 other offictal of the establtshment, including when 
15 relevant the chief executive offtcer and the members 
16 of the board of directors. 
17 d. A descriptton of any common business enterprise 
18 or parent company. 
19 e. The types of cemetery merchandise, funeral 
20 merchandtse. funeral servtces. or a combtnat•on 
21 thereof to be so~d. 

22 f. The types of trust or trust alternatives 
23 uttlized by th~ establishment and a ltst of the 
24 flnanctal institutions, storage fac1llties, surety 

~25 compan1es, and insurance compan1es utilized by the 
11'26 establtshment on a regular basis. 

27 4. A permit holder shall inform the comm1ssioner 
28 of changes in the informatlon requtred to be prov1ded 
29 by subsectton 3 w1th1n thirty days of the change. 
30 5. An establtshment permtt is not asstgnable or 
31 transferable. A permit holder selling all or part of 
32 an establ~shment shall cancel the permit and the 
33 purchaser shall apply for a new permit in the 
34 purchaser's name withln thirty days of the sale. 
35 6. The commtssioner shall grant or deny a permtt 
36 appl1cat1on within thirty days after receipt, but the 
37 commissioner's fatlure to act withtn that time pertod 
38 shall not be deemed approval of the application. If 
39 the commtssioner does not grant the permtt, the 
40 commtsstoner shal: not1fy the person tn wrtttng of the 
41 reasons for the dental. The perm1t shall disclose on 
42 1ts face the permtt holder's employer or the 
43 establishment on whose behalf the applicant will be 
44 mak1ng or attempttng to make sales, the perm1t number, 
45 and the exp1rat1on date. 
46 7. An initial permtt lS valid for two years from 
47 the date the application lS filed. A perm1t may be 
48 renewed for two years by f1l1ng the form prescrtbed by 
49 the commisstoner under subsectton 2, accompanied by a 

0 ten dollar renewal fee. Submisston of purchase 
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' agreements 1s not required for renewals unless the 
2 purchase agreements have been moa~fiea s1nce the last 
1 filir.g. 
4 8. T~e comm:ssloner may by rule create or accept a 
S mu_t~JUrlsd1ct:or. establisr.ment perm~t. If the 
6 estab"1shmer.t permit is issued by another 
7 JUr:sdict~on. tt:e rules shall requ1re the f~ling of an 
8 appl~cat~on or not~ce form ar.d payment of the 
9 applicable f1l:ng fee of f1fty dollars for an ~n1t1al 

10 appl1cat:on and ten dollars for a renewal appl1cat1on. 
11 The application or not1ce form ut1lized and the 
12 effective dates and terms of the perm~t may vary from 
c3 the provisions set forth in subsections 2, 3, and 7. 
14 Sec. NEW SEC7:0N. S23A.S02 SALES PERMITS. 
15 1. A person shall not advert1se, sell. promote. or 
16 offer to furnish cemetery merchand1se, funeral 
:7 merct:andise, funeral services. or a combination 
!8 thereof when performance or del~very may be more than 
19 one t:undrec twenty days follow1ng initial payment on 
20 the account Wlthout a sales permit. A perm1t holcer 
21 must be an emp:oyee or agent of a person holding ar. 
22 estab~1shment permit who can del~ver the cemetery 
23 merchar.d1se, funeral merchandise, funeral serv~ces. or 
24 a comb1nat1on thereof being sold. A person must have 
25 a sales perm1t for each establ1shment at wh1ch the 
26 person works. However, a person may apply for a sales 
27 perm~t covering multiple establ1shments, 1f the 
28 establishments have common ownership. The 
29 establ1shment perm1t holder 1s l1able for the acts of 
30 1ts employees and ager.ts performed 1n advert~sing, 
31 se"~~ng. promot:ng, or offer~ng to furn1st:, upon the 
32 future death of a person named or implied 1n a 
33 purchase agreement, cemetery merchand1se. funeral 
34 merchandise. funeral services. or a comb1nat1on 
35 thereof. 
36 2. Th1s chapter does not permit a person to 
37 pract1ce mortuary sc1ence without a llcense. A person 
38 holding a current sales perm1t may advert1se, sell, 
39 promote. or offer to furn~sh a funeral director's 
40 serv:ces as an employee or agent of a funeral 
41 establ!shment furn1sh1ng the funeral serv1ces under 
42 chapter 156. 
43 3. An appl1cation for a sales perm1t st:all be 
44 filed on a form prescribed by the commiss1oner and be 
45 accompanied by a five dollar f1l1ng fee. 
46 4. The appl1cat~on shale conta1n 
47 a. The name and address of the person. 
48 b. The name and address of the person's empioyer 
49 and each establishment on whose behalf the person w1il 
SO be advert:s1ng, sell1nq. promoting, or offer~ng to 
H-1448 -26-
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1 furn1sh cemetery mer~hand1se, funeral merchar.d1se. 
2 f~neral serv1ces, or a combinat1on thereof. 
3 c. The name and address of the prov1der wr.o will 
4 provide the cemetery merchandise, funeral merchandlse, 
5 funeral serv:ces. or a combinat1on thereof 1 f 
6 d1fferent from the person's employer. 
7 ~. An in1tial permit expires one year from the 
8 date the appl1cation lS filed. The perm1t may be 
9 renewed for four years by f1l1ng the form prescr1bed 

10 by the commlSSlOner under subsection 3, accompan1ed by 
11 a twenty dollar f1ling fee. 
12 6. A perm1t holder shall 1nform the commiss1oner 
:3 of changes 1n the information requ1red to be provided 
14 by subsection 4 w1th1n thirty days of the change. 
15 7. A sales permit is not assignable or 
16 transferable. A perm1t holder selling all or part of 
17 a business shall cancel the permit and the purchaser 
18 shall apply for a new permit in the purchaser's name 
19 within thirty days of the sale. 
20 8. The comm1ss1oner sha"l grant or deny a perm1t 
21 appl1cation with1n thirty days after receipt. but the 
22 commissioner's fa1lure to act within that time period 
23 shall not be deemed approval of the applicat1on. If 
24 the commissioner does not grant the permit, the 

1
2~ commiSsioner shall not1fy the appl1cant in writing of 
26 the reasons for the denial. 
27 9. The commissioner may by rule create or accept a 
28 multlJUrisdiction sales perm1t. If the sales permit 
29 1s issued by another JUr1sd1Ct1on, the rules shall 
30 requ1re the filing of an application or notice form 
31 and payment of the applicable filing fee of five 
32 dollars for each year. The appl1cation or not1ce form 
33 utilized and the effective dates and terms of the 
34 permit may vary from the prov1sions set forth in 
35 subsections 3 and 5. 
36 Sec. NEW SECTION. 523A.503 DENIAL, 
37 SUSPENSION, REVOCATION, AND SURRENDER OF PERMITS. 
38 1. The commiss1oner may, pursuant to chapter 17A, 
39 deny any permit applicat1on or immediately suspend or 
40 revoke any perm1t issued under this chapter for 
41 several reasons, including but not lim~ted to: 
42 a. Commltting a fraudulent act, engaging in a 
43 fraudulent practice, or violating any provision of 
44 this chapter or, any implementtng rule or order 1ssued 
45 under this chapter. 
46 b. Violating any other state or federal law 
47 applLcable to the ~onduct of the applicant's or permit 
48 holder's business. 

-

49 c. Insolvency 
50 d. The permit 
B-1448 
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1 the trust requ~rement for funeral services, attributes 
2 amounts paia ur.der the purchase agreemer.t to cemetery 
3 ~erchanc:se or funeral mercr.ar.dise that IS delivered 
4 unaer section 523A.404 rather than to fur.eral services 
5 sold to the purchaser. The sale of fur.eral services 
6 at a lowe~ pr1ce when the sale IS made in conJunct:or. 
7 with the sale of cemetery merchandise or fur.eral 
8 mercnandise to be delivered under section 523A.404 
9 than the services are regularly and customarily sold 

10 for when not socd in conjunction with cemetery 
1: merchandcse or funeral merchandise is evtdence that 
12 the permit holder is acting With the purpose of 
lJ avoiding the trust requirement for funeral services 
14 under sectiOn 523A.201. 
:5 e. Engaging in a decept:ve act or practice or 
16 del:berately misrepresenting or omitting a material 
~~ fact regarding the sale of cemetery merchandise. 
18 funeral merchandise. funeral services, or a 
19 combination thereof under thiS chapte~. 
20 f. Convic:ion of a criminal offense Involving 
21 d:shonesty or a false statement. 
22 g. Inab::Ity to provide the cemetery merchand:se, 
23 funeral merchandise. funeral services. or a 
24 combinat~on thereof which the applicant or permit 
25 holder purports to sell. 
26 h. The applicant or permit holder sells the 
27 business Without filing a prior notice of sale Wcth 
28 the commiSSIOner. The permit shall be revoked thirty 
29 days following such sale. 
30 I. Selling by a person who IS not an employee or 
31 agent of the applicant or permit holder. 
32 2. The commisstoner may, for good cause shown. 
33 suspend any permit for a per:od not exceeding th:rty 
34 days, pending Investigation. 
3S 3. Except as provided Ir. subsectiOn 2, a permit 
36 shall not ~e revoked or suspended except after notice 
37 and hearing under chapter !7A. 
38 4. Any permit holder may surrender a perm1t by. 
39 de~ivering to the commissioner written not~ce that the 
40 permit holder surrenders the permit. but the surrender 
41 shall not affect the permit holder's CIVIl or crim~nal 
42 liabllity for acts committed before the surre~der. 
43 5. Dental. revocation, ·suspenston. or surrender of 
44 a permit aoes not impair or affect the obl1gatlon of 
45 any preexiStlng lawful agreement between the permit 
46 holder and any pe~son. 
47 SUBCHAP:ER 6 
48 PURCHASE AGREEMENT REQUIREMENTS 
49 Sec. NEW SECTION. 523A.60l DISCLOSCRES. 
50 1. A purchase agreement for cemetery merchandise, 
B-1448 -28-

Page 33 



1 

HOi.JSF. CLIP .SHEF.T APR: L 7, .:'Ol' 1 

R-1448 
Page, 29 

; fur.e,ral merchand:se. funera~ serv1ces, or a 
2 comb1r.at 1or. tt·.~necf shai; be wr 1 t t.er. :n ciear, 
3 understandable iartguage, and shall be, printed or typed 
·1 1n an easy-tc,-read font, size. and style, <!nd shall: 
s a. Ider,t.lfy the selleL the salespersor.' s permit 
6 and establi,;t,ment name and permit number, the 
7 exp1rat1on date of the salesperson's permlt, the 
8 purchaser. and the pers0n fer whom the cemetery 
9 merchand1se, funeral mP.rchandise, funeral ser·v1ces, or 

10 a comb1nation thP.reof is purchased, if other than the 
ll purchase1·. , , 
-~ b. Spec1fy the cemetery merchand1se. funeral 
!3 merchandise, funeral services, or a combir•at1on 
14 thereof, to be prov1ded, and the cost of each 
15 merchandise item or serv1ce. 
l 6 c. State clearly the conditlons upon which 

substjtution w1ll be allowed. 
d. State the total purchase price and the terms 

under wh1cl• lt 1s to be paid. 

j,7 

:9 
19 
20 e. State clearly whether the purchase agre~ment 1s 
2! a guaranteed pr1ce agreement or a r.onguaranteed price 
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2 :NQC:R:ES OR C~MP~A~N7S SHO~LD BE ~~!LED 70 TP.E IOWA 
3 SECUR:?:ES BC:REA'J, ISTP.EET ADDRESS). ICITYJ, IOWA iZ!P 
4 CODEJ 
S 2 A p~rcr.ase agreement that ~s funded by a trus~ 

6 shall also: 
7 a State the percentage of money to be placed i~ 

8 trt;st. 
9 b. Exp1a1n the d1spcs1tion of the income generated 

;o from investments and 1nclude a statement of the 
11 purchaser's respons1bil1ty for 1ncome taxes owed on 
12 the 1ncome it appllcable. 
!3 c. State that if, after al: payments are made 
!4 under the conditions and terms of the purchase 
15 agree~ent for ce~etery merchand~se, funeral 
!':i merct.and1se, funeral services, or a combinatlon 
17 thereof. any funds remain 1n the nonguaranteed 
!8 :rrevocable burlal trust fund. the seller shall 
;9 disb~:se the rema:n:ng funds accord~ng to caw. 
20 d. State c:ear~y the terms of the funeral and 
2! bur:al trust agreement and whether 1t 1s revocabie or 
22 1rrevocable. 
23 e. State clearly that the purchaser 1s entitled to 
24 transfer the trust fund~ng. 1ns~rance funding, or 
25 other trust assets or select another establ!shment to 
26 receive the trust funding, 1nsurance fund1ng, or any 
27 otter trust assets. 
28 f. State clearly who has the authority to amend or 
29 revoke the trust agreement, if revocable, and who has 
30 the author1ty to appo1nt sucsessor trustees if the 
3l p~r~hase agree~ent :s canceled. 
32 " The comm1ssioner may adopt rules establtsh:ng 
33 dlsclos~re and format requirements to promote consumer 
34 understand1ng of the merchand1se ana serv:ces 
35 purchased and the available funding mechantsms for a 
36 purchase agreement undec th1s chapter 
37 4. A purchase agceement shall be s1gned by the 
28 purchaser, the seller, and 1f the agreement lS for 
39 funeral serv~ces as defined 1n chapter 156, a person 
40 l1censed to deliver funeral services. 
41 5. The seller shall disclose the follow1ng 
42 information prior to accept:ng the 1n1t1al payme~t 
43 under a purchase agreement: 
44 a. The specif1c method or methods (trust depos1ts, 
45 cert:f:cates of depos1t, llfe 1nsurance or an annu1ty, 
46 a surety bond. or warehous1ng) that will be used to 
47 fund the p~rchase agreement. 
48 b. The relat1onship between the sollc!tlng agent 
49 or agents, the provide' of the cemetery merchandise, 
=o funeral merchandise. or funeral servtces, or 
H-1448 -30-
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1 combtnatton tt·.ereof, the commtsstoner, and any other 
2 person. 
3 c. The reiattonshtp of the life 1nsurance policy 
4 or other trust assets to the funding of the purchase 
5 agreement and the nature and ex1stence of any 
6 guarantees regard1ng the purchase agreement. 
7 d. The 1mpact on the purchase agreement of the 
8 followtng: 
9 ( 1) Changes in the fund1ng, 1nclud1ng but not 

10 limited to changes in the assignment, beneficiary 
11 designation, trustee, or use of proceeds. 
12 !2) Any penalties to be tncurred by the purchaser 
13 as a result of the failure to make any additional 
14 payments required. 
15 !3) Penalties to be incurred upon cancellatton 
16 e. A list of cemetery merchandise, funeral 
17 merchandise, and funeral services which are agreed 
18 upon under the purchase agreement and all relevant 
19 1nformat1on concern1ng the price of the cemetery 
20 merchandise, funeral merchandise, funeral services, or 
21 a combtnation thereof, tncluding a statement that the 
22 purchase pr1ce 1s either guaranteed at the time of 
23 purchase or to be determined at the time of need. 
24 f. All relevant tnformation concerning what occurs 
25 and whether any entitlements or obligations arise if 
26 there is a difference between the funding and the 
27 amount actually needed to fund the purchase agreement. 
28 g. Any penalties or restr1ct1ons tncluding but not 
29 limited to geographic restrtctions or the inabtlity of 
30 the provider to perform, upon delivery of cemetery 
31 merchandise, funeral merchandise, or funeral services, 
32 or the purchase agreement guarantee. 
33 h. If the fur.dtng is being transferred from 
34 another establtshment, any material facts related to 
35 the revocation of the prior purchase agreement and the 
36 transfer of the ex1st1ng trust funds. 
37 Sec. NEW SECTION. 523A.602 CONSUMER 
38 RECISION, CANCELLATION, AND REFUND RIGHTS, AND 
39 PURCHASE AGREEMENT COMPLIANCE WITH OTHER LAWS. 
40 1. A seller shall furnish the purchaser wtth a 
41 completed copy of a purchase agreement pertatning to 
42 the sale at the t1me the purchase agreement is stgned. 
43 The seller shall comply Wlth the following terms: 
44 a. The same language shall be used in both the 
45 oral sales representatton and the wrttten purchase 
46 agreement. 
47 b. The seller shall give notice 1n the purchase 
48 agreement of the purchaser's rtght to rescind after 

,
49 sign1ng the purchase agreement. The rectsion per1od 
50 must be but may be greater than three business days 
B-1448 -31-
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' af~er the date of the purchase agree~ent. 
2 must· 

The not~ce 

0 11) Be located c"ose to the s:gr.ature l:r.e 
4 12) Be prt~ted ~n twe!ve po:r.t bold-faced type. 
S (3) State tl".at "YOU, THE PURCHASER. HAVE TEE RlGHT 
6 '0 RESCHID THIS AGREEMENT AT ANY TIME PRIOR TO 
I McCNIGHT OF THE !INSERT RELEVANT NuMBER, NCT LESS TH~~ 
8 THREE) BUSiNESS DAYS AFTER THE DATE OF THIS 
9 AGREEMENT. " 

10 c. All moneys shall be refunded Wtthout pena:ty 
l! with•n ten days after recision. 
!2 2. CANCELLAT!ON REFUND. 
!3 a. A purchase agreement must inclGde a statement 
1~ that the purchaser has the r~ght to cance: the 
15 agreement to~ the purchase of cemetery merchand1se. 
16 funeral merchandtse, and funeral serv1ces upon written 
17 demand and des1gnate or appo1nt a trustee to hola. 
18 manage. 1nvest. and d:str1bute the trust assets. 
19 b. :f a purchase agreement is canceled, a 
20 pu:c~aser requests a transfer of the trust as~ets upon 
2: cance!lat:on of a purchase agreement. or another 
22 establishment prov:des merchandise or serv1ces 
23 des:gnated in a purchase agreement, the seller shall 
24 refund or transfer wtthin thirty days of rece1v1ng a 
25 wr~tten demand no less than the purchase pr:ce of the 
26 applicable cemetery merchand:se, funeral merchandise, 
27 and funeral servtces adJusted for 1nflat10n, u:;:ng the 
28 consu~er pr:ce index amounts announced by tr.e 
29 commtSSloner annually, less any cancellat:on penalty 
30 set forth 1n the purcr.ase agreement. The amount of 
31 the cance~lation penalty shall not exceea te~ perce~t 
32 of the purchase pr:ce of the appltcable cemetery 
53 mercr.andise. funeraj merchandise. and funeral 
34 servtces. The seller may also deduct the value of the 
3S cemetery merchand~se, funeral merchandtse, and funera" 
36 serv1ces already rece1ved by, delivered to, or 
37 warehoused for the purchaser. 
38 c. A purchase agreement must include a statement 
39 that the purchaser is ent~tled to a refund of the 
40 purchase pr1ce of the applicable funeral merchandise 
41 adjusted for inflation, using the consumer pr1ce 1ndex 
42 amo~nts announced by the commtss1oner annually for any 
43 1tem of funeral merchandise that cannot be del~vered 
44 to tr.e ~ocat:on specified in the purchase agreement 
45 w1th1n forty-eight hours of notlce of the tndividual's 
46 death, unless the delay is caused by weather 
41 cond"tlons or a natural disaster The seller must 
48 return such refund to the purchaser with1n thirty days 
49 of receivtng the wr1tten demand. 
50 3. This sect1on does not proh1b1t a purchaser who 
H-1448 -32-
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17 It is unlawful for a person to make or cause to l 
18 made, in any document f~led wtth the commtsstone:, ot 
19 1n any proceeding u~der thls chapter, any statement ot 
20 :r.ater;al fact which 1s, at the time and 1n the ligh: 
2: of tne circumstdnces under which 1t 1s made, false or 
22 ~tsleading, or, 1n ronnection wtth such statemen~. to 
23 om1t to state a materlai tact ~ecessary in order to 
24 make the statements made, in the light ot tt!e 
25 circumstances under which they are made, r1ot 
26 mlslead!ng. 
27 Sec. NEW SECTION. 573A.702 
28 MISREPRESENTATIONS OF GOVFRNME~':' APPROVAL. 
79 lt 1s unlawful fer a seller ~nder this chapter to 
3J represent or 1mpiy :n any manner that the seller has 
31 been sponsored, recom:r.er.ded, or approved, or t:1at the 
32 seller's abi1:ties or qualifications have tn any 
33 respect been passed upon by the comnissione~. 
34 Sec. NEWSEC':'ION. 523A.70J FRAUDI.JLF.NT 
35 PRACTICES. 
36 A persor. who commits any of the followt~g acts 
37 corrunits a fraudulent practice and is puntshable as 
38 provided in chapter 714 
39 1. Knowingly fatls to comply with any requ1rement 
40 of :his chapter. 
41 2. Know•ngly makes, causes to be made, or 
42 subscrtbes to a false statement or representat:on •n a 
43 report or other documen: required under th1s chapter. 
44 implementtr.g rules, or orders, or renders s~c~ a 
45 report or document misleading through the deliberate 
4E omisstor. of 1nformat1on properly belonging in the 
47 report or documen~. 
48 3. Conspires to defraud 1n connecttor. with the 

,
49 sale o~ ce:netery rr.erchar.dise, funeral rr.erchandt!"r 
sa funeral servlces, or d conbinat 100 thereof urv' 
H-1448 -33-
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2 4. Fa1~s to aeposct funds under sect:ons S23A.20! 
3 ar.d 523A.202 or w:tharaws any f~r.ds ir. a ~anne~ 

4 :ncons1stent Wlth th~s chapter. 
5 5. Kr.ow1ngly sells or offers cemetery me::chand:se, 
6 funeral mercr.ar.dise, funeral serv:ces, or a 
7 comb1nat1on therecf without an establ:shment perm1t. 
8 6. De"1berate~y m1srepresents or om1ts a mater1al 
9 fact relat:ve to the sale of cemetery merchand1se, 

10 funeral mercr.andise, funeral services, or a 
11 combination thereof under this chapter. When sell1ng 
12 cemetery merchandise or funeral merchandise, a seller 
13 shall not exclude the funeral serv1ces necessary for 
14 the delivery, use, or 1nstallation of the cemetery 
"5 merchandise or funeral merchandise at the time of the 
:6 funeral or buria! unless the purchase agreement 
17 expressly provides otherwise. 
18 SUBCHAPTER 8 
!.9 ADMINiSTRATION AND ENFORCEMENT 
20 Sec. NEW SECTION. 523A 801 ADMINISTRATIO!J. 
2: 1. Th~s chapter sr.a!.l be adm:n1stered by the 
22 comm1ss:one~. The deputy ad~in:strator appointed 
23 pursuant to sect:on 502.601 shall be the pr1ncipal 
24 operat1ons off1cer respons1ble to the commlSSloner for 
25 the routine administration of th1s chapter and 
26 management of the adm1n1strat1ve staff. In the 
27 absence of the comm1ssioner, whether because of 
28 vacancy 1n the office due to absence, phys1cal 
29 disabi!.lty, or other cause. the deputy adm:n1strator 
30 shall. for the tlme be1ng. have and exerc1se the 
3! authority conferred upon the comm1ssioner. The 
32 comm1ss1oner may by order from t1me to t1me de~egate 
33 :o the dep~ty adm1n1strator any or all of the 
34 funct:ons ass1gned to the commissioner in this 
3S chapter. The aeputy admlncstrator shall employ 
36 off1cers, attorneys, accountants, and other employees 
37 as needed for adm1nister1ng thls chapter. 
38 2. It is unlawful for the commiss1oner or ar.y 
39 adm1n1strative staff to use for personal benefit any 
40 1nformat1on which is filed w1th or obta1ned by the 
41 commlSSloner and which lS not made public. This 
42 chaoter does not authorize the commlSSlOner or anv 
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the ~r.:ormat1or. octa~ned .n the co~rse of an 
2 :.nvest igat 10r.. However, If the commiss:oner 
3 determ:.nes that it 1s r.ecessary or appropriate In the 
4 p~blic ir.terest or for the protect:.on of the pubi1c, 
5 the commiss:oner may st:are Intormatio!l w1th other 
6 administrators. regulatory at:thor:tres. or 
7 governmer.tai agenc:es, or may publ1sh rnformat1on 
8 concern1n~ a v:olation of tt:is chapter, Implementlng 
9 rules, or orders issued ~nder this chapter. 

10 a. !nvest1gate the establishmer.t and exam1ne the 
11 books, accounts. papers, correspondence, memoranda. 
12 purchase agreements, files, or other documents or 
13 records used by every appl:cant and perm1t holder 
l4 under this chapter. 
15 e. Ad~ir.:ster oaths and aff~rmat1ons, subpoena 
l6 w1tnesses. compel their attendar.ce, take evidence, ar.d 
1~ requ1re tt:e productron of any books. accounts, papers, 
18 correspor.dence, memoranda. purchase agreements, files. 
19 or other doc~mer.ts or records wt::ch the comm1ss1oner 
20 deems re:evant or mater:al to any Investigat~on or 
2l proceed:ng under thrs chapter and Implementing rules. 
22 ail of whrch may be enforced under chapter 17A. 
23 f. Apply to the district court for an order 
24 requirrng a person's appearance before the 
25 comm1ss1oner or attorney general, or a des1gnee of 
26 eithei· or both. In cases where the person has ref~se~ 
27 to obey a subpoena Issued by the commissioner or 
28 attorney general. The person may also be requ1red to 
29 produce documentary ev•dence germane to the subject of 
30 the ~nvestigat"on. Fa:.lure to obey a court order 
31 under this subsect1or. constitutes contempt of court. 
32 2. ;he commissioner may Issue and bring an act~on 
33 :n d1strict court to enforce s~bpoenas within th:s 
34 state at the request of an agency or adm1n1strator of 
35 another state. if the activity constltUting an alleged 
36 VIolat~on for wh1ch the 1nformat1on is sought would be 
37 a Vlo!at!on of th1s chapter had the activ~ty occurred 
38 1n tr.1s state. 
39 Sec. NEW SECTION. S23A.804 MEDIATION. 
40 The co~~lSSior.er may order an establtshment to 
41 part:c:pate In med:atton 1n any dispute regarding a 
42 purchase agreement. Mediation performed under thts 
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! Sec. NEW SECTION 523A 806 COURT AC7:0N eOR 
2 FA!L~RE TC ~OCPERATE. 
3 :f a perso~ fa~:s or refuses to ~tie any statement 
~ or report or to produce any books, accounts, papers, 
5 correspondence, memora~da, purchase agreements, ftles. 
6 or other doc~me~ts or records. or to obey any subpoena 
7 tss~ed by the co~~lSSlOner, the co~1Ss1oner may rerer 
8 the matter to the attorney general, who may apply to a 
9 dtstrict court to enforce compliance. The court may 

lO order any or all of the follow1ng: 
11 1. In~uncuve relief, restrtcttng or prohibit1r.g 
12 the offer or sale of cemetery merchandise. funerai 
i3 merchandise, funeral services, or a comb1nat"on 
~4 thereof. 
iS 2 Revocation or suspenston of a~y perm1t issued 
!6 under this cha~ter. 
17 3. Produc~ton of doc~ments or records tncludtng 
18 but not l1~1ted to books, acco~nts. papers. 
:9 corresponde~ce. memoranda. purchase agreements, ftles. 
?0 or other doc~ments or records. 
21 4. Such ether re:"ef as may be required. 
22 Suer. an order shall be effect:ve unt1: tr.e person 
23 f1ies :he state~ent or report or produces the 
24 documents requested, or obeys the subpoena. 
25 Sec. NEW SEC7:0N. 523A.807 PROSECU7:0N FOR 
26 VIOLATIONS OF LAW. 
27 1. A vtolat~on of this chapter or rules adopted or 
28 orders tssued under this chapter is a vtolation of 
29 sect"on 714.16, subsect1on 2, paragraph "a". The 
30 remedtes and penalties prov:ded by section 714.16. 
3j including but not limttea to 1n;unct1ve reltef and 
32 penalttes. apply to vtoiat<ons of th1s chapter. 
33 2 If the comm:ss1oner be~1~ves that grounds extst 
34 for the cr~m1nal prosecution of persons subject to 
35 tr.is chapter tor violations of th1s chapter or any 
36 otr.er law of thts state, the comm1ssroner may forward 
37 to the attorney general or the county attorney the 
38 grounds for the be!tef, l~cluding all evtdence 1n :he 
39 comm1ssioner's possess~on, so that the attorney 
40 general or the county at~orney may proceed with the 
41 matter as deemed appropr:ate. At the request of the 
42 attorney general. the county attorney shall appear and 
43 prose~ute the action when brought 1n the county 
44 attorney's county. 
4S Sec. NEW SECTION. 523A 808 COOPERAT:ON WITH 
46 OTHER AGENCIES. 
47 1. To encourage u~1form 1nterpretat1on and 
48 admtnistration of th~s chapter and effectrve 
49 regu~ation of the sale of cemetery merchandtse. 
50 funeral me:chandise. and funeral servtces, the 
B-1448 -38-
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l comm"ss1oner may cooperate with any governmental law 
2 enforcement or reguiatory agency. 
3 2 This cooperatiOn Includes but IS not l1m1ted 
4 to: 
5 a. Mak1ng a jo1nt examination or invest1gat1on. 
o b. Holding a )Oint admtn:strative hearing. 
7 c. F!ling and prosecut1ng a JOint civil or 
8 adm1nistrat1ve proceeding. 
9 d. Sharing and exchanging personnel. 

10 e. Shar1ng and exchangtng relevant 1nformat1on and 
11 document~. 

12 f. Formulating, in accordance w1th chapter 17A, 
13 rules or proposed rules on matters such as statements 
14 of policy, regulatory standards, guidelines, and 
JS interpretiVe op1n1ons. 
16 Sec. NEW SECTION. 523A.809 RULES. FORMS, 
;7 AND ORDERS. 
18 1. Under chapter 17A, the commissioner may from 
19 t1me to t:me make, amend, and rescind such rules, 
20 forms, and orders as are necessary or appropriate for 
21 the protect"on of purchasers and the public and to 
22 administer the provtsions of thiS chapter, tts 
23 implementtng rules, and orders 1ssued under this 
24 chapter. 
2S 2. A rule, form, or order shall not be made, 
26 amended, or rescinded unless the commissioner finds 
27 that the action 1s necessary or appropriate 1n the 
28 public interest or for the protection of purchasers 
29 and consistent Wtth the purposes fairly Intended by 
30 the polictes and provisions of th1s chapter, 1ts 
31 implementtng rules, and orders issued under this 
32 chapter. 
33 3. A proviston of this chapter imposing any 
34 liability does not appcy to any act done or omitted tn 
35 good faith in conformity wtth any rules, form, or 
36 order of the commissioner, notwithstanding that the 
37 rule, form. or order may later be amended or rescinded 
38 or be determined by judicial or other authortty to be 
39 invalid for any reason. 
40 Sec. NEW SECTION. 523A.810 DATE OF FILING 
41 AND INTERPRETIVE OPINIONS. 
42 1. A document 1s filed when it is received by the 
43 commissioner. 
44 2. Requests for 1nte~p~etive opinions may be 
45 granted 1n the commissioner's d1scret1on. 
46 Sec. NEW SECTION. 523A.811 RECEIVERSHIPS. 
47 1. The comm1ssioner shall notify the attorney 
48 general of the potential need for establishment of a 

t
49 receivership 1f the commtsstoner finds that a seller 
SO subJect to this chapter meets one or more of the 
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3 b. Has ut1i:zed t~ust funds tor persona! or 
4 b1:s1ness purposes :~ a manner ~ncons!ste~t Wlth th:s 
c. ct'.apter. 
6 c. :he amount of funds currently held tn trust for 
7 cemetery merchand!se. :uneral merchand~se. ana funeral 
8 5erv1ces 15 less than eighty percent of a!l payments 
9 made unde~ the P~'chase agreements referred to in 

10 section S23A.201. 
ll d. Has refused to pay any just cla!m or demand 
12 based on a purchase agreement referred to 1n sect1on 
~3 S23A.201. 
14 e. 7he comm1ss:oner finds upon Lnvest:gation that 
15 a seller is unabie to pay a~y claim or demand base~ on 
16 a purchase agreement wh1ch has been legally determ:ned 
17 to be JUst and outstand1ng. 
18 2 The co~iss1oner or attorney general may apply 
19 ~o the d1str:ct co~rt in any county of the state for 
20 the establishme~t of a receivership. Upon proof of 
2: ar.y of the grounds for a receivership desc,:bed ~n 

22 :h1s sect:on, the court may grar.t a rece1versh1p. 
22 Sec. NEW SECTION. S23A.812 INSURANCE 
24 c;v:siON'S REGULA70RY FUND. 
25 The insurance dlVlSlon may author1ze the creat"on 
26 of a spec1al revenue fund 1n the state treasury, to be 
27 known as the 1ns~rance dlvlslon regulatory fund. The 
28 ccmmlssioner shall allocate annually from the fees 
29 pa1d purs~'~t to sect1on 523A.204, two dollars for 
30 each pure: , .e agreement reported or. an establishment 
31 per~~t hoi-~r·s a~nual report for depos1t to the 
32 reg~latory fund. :he rema1nder of the fees collected 
33 pursuant to sect~on 523A.204 shall be depos1ted i~:o 
34 ~he general fund of the state. The moneys 1n the 
35 reg~"atory fund shall be retained in the fund. The 
36 mor.eys are appropriated and, subject to a~thori2at:on 
37 by the comrr.iss1oner. may be used to pay auditors, 
39 audit expenses, 1nvestigative expenses. the expenses 
39 of med1at1on ordered by the commlSSlOner. consumer 
40 educat~on expenses, the expenses of a toll-free 
41 te"ephone ~ine to receive consumer compialnts, and the 
42 expenses of rece1versh1ps established under sect1on 
43 523A.8Jl. An annual allocat1on to the regulatory fund 
44 shall net be 1mposed 1f the current balance of the 
45 fund exceeds two hundred thousand dollars 
46 Sec. NEW SECTION. 523A.813 LICENSE 
47 REVOCATION -- RECOMMENDATION BY COMMISSIONER TO SOARD 
48 OF MORTUARY SCIENCE EXAMINERS. 
49 upon a determinat1on by the commissioner that 
SO grounds ex1st for ar. adm1nistrat1ve l1cense revocation 
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1 or suspens1on act1on by the board of mortuary scier.ce 
2 exam1ners under chapter :~6. the commissioner may 
3 forward to the board the grounds for the 
4 determ1nation, 1r.clud!ng all evidence in the 
5 pussess1on of the comm1ssioner, so that the board may 
6 proceed w1th the matter as deemed appropr:ate. 
7 SUBCHAPTER 9 
8 LIQUIDATION PROCEDURES 
9 Sec. NEW SECTION. 523A.901 LIQUIDATION. 

10 1. GROi..lNDS FOR L"QUlDATION. The commLSSlOner may 
11 petit:on the d1strict court for an order d1recting the 
12 commlSSloner to lLquLdate an estab1Lshment on either 
13 of the follow1ng grounds: 
14 a. The establlshment did not depos1t funds 
15 pursuant to section S23A.20! or w1thdrew funds in a 
16 manner ;nconslstent with this chapter and 15 
; 7 insolvent. 
18 b. The establlshment dld not deposit funds 
i9 pursuant to sect1on 523A.20l or wlthdrew funds 1n a 
20 manr.er incons:stent with thls chapter and the 
21 cond1t1on of the establishment is such that further 
22 transaction of business would be hazardous, 
23 financially or otherw1se, to purchasers or the publLc. 
24 2. LIQUIDATION ORDER. 
25 a. An order to l1qu1date the business of an 
26 establlshment shall appoint the commiss1oner as 
27 liquidator and shall direct the liquidator to 
28 immediately take possession of the assets of the 
29 establ1shment and to adm1n1ster them under the general 
30 supervis1on of the court. The l1qu1dator is vested 
31 Wlth the tltle to the property, contracts, and r1ghts 
32 of act1on and the books and records of the 
33 establishment ordered liquidated, wherever located, as 
34 of the entry of the final order of l1qu1dation. The 
35 filing or record1ng of the order w1th the clerk of 
36 court and the recorder of deeds of the county 1n ~htch 
37 1ts prtncipal off1ce or place of business is located, 
38 or, in the case of real estate with the recorder of 
39 deeds of the county where the property 1s located, is 
40 nottce as a deed, bill of sale, or other evidence of 
41 title duly filed or recorded with the recorder of 
42 deeds. 
43 b. Upon issuance of an order, the rights and 
44 llabllltles of an establishment and of the 
45 establ1shment's creditors, purchasers, owners, and 
46 other persons lnterested in the establishment's estate 
47 shall become f1xed as of the date of the entry of the 
48 order of ltqu1dat1on, except as provided in subsect1on 

-

49 14 0 

50 c. At the time of petitioning for an order of 
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1tqu:dat:c~. or ac any t:me after the t~me of 
2 pet :..t:onrng. tr.e- comm:ss:or.er. after malung 
3 approprrate f:~a<ngs of ar. establishment's ~nso"ver.cy. 

~ ~ay pet:t~or. the co~rt for a dec!arat~on cf 
~ 1nso:vency. After provrd~r.g not~ce ana hearrng as lt 
6 deems proper. the court may make the declaratton. 
7 d. An oraer issued under this section shall 
8 require accour.trng to the court by the lrqu1dator. 
9 Accounttngs. a~ a minimum, must include all funds 

10 recetved or disbursed by the ltquidator dur:ng the 
11 current period. A~ accounting shall be frled within 
12 one year of the liqui~atron order and at such other 
13 times as the court may req~ire. 

14 e. Wlthrr. frve days after the initiat~on of an 
;5 appea~ of an order of Liquidation, wh:..ch oraer has not 
;6 been stayed. the commis::or.er shall present :'or the 
1~ co~rt's approval a plar. for the continued performance 
:8 of the establishment's obligations dur~ng the pendency 
19 of ar. a~peal. The p:an sr.all provide for the 
20 co~t:..nued performance of purchase agreements in the 
21 normal course of eve~ts. notwithstanding the grounds 
22 alleged ~n s~ppcrt of the order of l:quidat:on 
23 Inc~ud:..ng the grour.d of 1nsolver.cy. If the defendant 
24 establ:sr~er.~'s finar.cral cond:tion. i~ the ,udgmer.t 
2~ of the commiss:oner. wt:; not support the full 
26 performance of a~l obt:gat1ons dur1ng the appeal 
27 pendency period. the pian may prefer the cla1ms of 
28 certain purchasers and claimants over creditors and 
29 interested parties as wel: as other purchasers and 
30 ciaimants, as the commiSSIOner finds to be fa1r and 
31 equ1table constderi~g the re:at"ve circumstances of 
"2 such p~rchasers ar.d c:armants. The court s~all 
33 exam1ne the plan submltted by the comm1ssioner ar.d If 
34 1t f1nds the plan to be 1n the best 1nterests of the 
3S part"es, the court shall approve the plan An act:on 
36 shall not l1e aga1nst the commissioner or any of the 
37 comm~ssioner's deputies. agents, cle~ks. assistants, 
38 or attorneys by ar.y party based on preference tn an 
39 appea" pendency plan approved by the court. 
~0 3. POWERS OF LIQUIDATOR. 
4: a. The l!qu1dator may do any of the follow1ng 
42 < l l AFpo:nt a special deputy to act for the 
43 11qu1dator under this chapter, and determ1ne the 
44 special deputy's reasonable compensat1on. The special 
45 deputy shall have all the powers of the tiquidator 
46 granted by th1s sect:on. The special deputy shall 
47 serve at the pleasure of the liquidator. 
48 <21 H:re employees and ager.ts. legal counsel, 
49 accountants, appraisers. consultants. and other 
50 personnel as the comm1ssioner may deem necessary to 
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LL escaDLlsnmenc aoes noc conca1n surr1c1enc casn or 
12 l1quia assets to d~fray the costs incurred, the 
13 comm1ssioner may advance the costs so incurred out of 
14 the insurar.ce dtvision regulatory fund. Amounts so 
IS advanced for expenses of administration shall be 
16 repatd to the insurance div1s1on regulatory fund for 
17 the use of the dlv;sion out of the first avai:able 
18 moneys of the establ1shment. 
19 (5) Hold heanngs, subpoena wltnesses, and compel 
20 their attendance, admin1ster oaths, examine a person 
21 under oath. and compel a person to subscribe to the 
22 person's testimony after lt has been correctly reduced 
23 to writ1ng, and 1n connection to the proceedings 
24 requ1re the product1on of books, accounts, papers, 
25 correspondence, memoranda, purchase agreements, f1les, 
26 or other documents or records which the l1quidator 
27 deems relevant to the inquiry. 
28 (6) Collect debts and moneys due and claims 
29 belonging to the establishment, wherever located. 
30 Pursuant to thts subparagraph, the liquidator may do 
31 any of the follow1ng: 
32 (a) Inst1tute timely action in other Jurisdlctions 
33 to forestall garnishment and attachment proceedings 
34 against debts. 
35 (b) Perform acts as are necessary or expedient to 
36 collect, conserve. or protect tts assets or property, 
37 includ1ng the power to sell, compound. compromise, or 
38 ass1gn debts for purposes of collection upon terms and 
39 condittons as the liqutdator deems best. 
40 (c) Pursue any cred1tor's remedies available to 
41 enforce cla1ms. 
42 (7) Conduct public and private sales of the 
43 property of the establishment. 
44 (8) Use assets of the establtshment under a 
45 liqu1dation order to transfer obligations of purchase 
46 agreements to a solvent establishment, if the transfer 
47 can be accomplished wtthout pre]udtce to the 
48 applicable pr1orities under subsection 18. 

~ 49 {9) Acqu1re, hypothecate, encumber, lease, 
JSO 1mprove, sell, tra~sfer, abandon, or otherw1se dispose 
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: of o• deal Wlch property of the establ~s~mer.t at :ts 
~ market •:a:ue or upon ter:ns and condi:~ons as are fa:r 
> ar.a ~easor.able TGe J:q~•aator shall also have power 
~ to execute. acknow~edge, ar.d de:•ver deeds, 
S assign:ner.ts, re!eases, ar.d other inst•urnents necess.:ny 
6 to effec:uate a sale of property or other trar.sact1on 
7 :r. connect~on w:th the l~quidat1on. 
8 ( 10) Borrow money on the security of the 
9 establ:sh:ner.t's assets or Without security and execute 

10 and deliver documents necessary to that transact1on 
'' for the purpose of fac1l1tat~ng the l1qu:dat~on. 
12 Money borrowed pursuant to this subparagraph shall be 
:3 repaid as an adrn:n1strat•·Je expense and shall have 
!~ pr1or1ty over any other class 1 claims under the 
:s pr•or~ty of dtstr:but~on established in subsection 18. 
16 <ii) Enter ~nto contracts as necessary to carry 
17 out the order to liqu:date and afflrm or disavow 
;a cor.tracts to wh1ch the estabiish:nent IS a party. 
!9 (12l Cont:nue to prosecute and to inst:tute 1n the 
20 na:ne of the establ:shment or 1n the l1qu1dator's owr. 
2! name ar.y and all suits and other legal proceed1ngs, 1r. 
22 th1s state or elsewhere, and to abandon the 
23 prosecut:on of cla1ms the liqu:dator deems 
24 unprofitabLe to pursue further 
25 (13) Prosecute an act:on on behalf of the 
26 cred:tors. purchasers. or owners aga1nst an off1cer of 
27 the estabi:shment or any other person. 
28 (l~) Remove records and property of the 
29 estab"ish~ent to the off1ces of the commlSSloner or to 
30 other places as may be conven1ent for the purposes of 
3! eff:c~er.t and order:y execut:on of the ~~qu1dat:or.. 

32 (15) Depos:t in one or more banks in th:s state 
33 eu~s as are requ1red for ~eeting current 
3~ adm:nlstrat,on expenses and distr1but~ons. 
3S ( 16) Unless the court orders otherwtse, 1nvest 
36 funds not currently needed. 
37 !17) file necessary documents for recording in the 
38 off~ce of the recorder of deeds or record off1ce ~n 

39 th:s state or elsewhere where property of the 
~0 establ:shnent 1s located. 
q: !18l Assert defenses available to the 
~2 establ1shment against thtrd persons includ~r.g statutes 
43 of lim1tat~ons, statutes of fraud, and the defense of 
4~ usury. A wa1ver of a defense by the estab11shment 
45 afte~ a pet:t~on in liqu1dat1on has been ficed shall 
46 not b1nd the liqu:dator. 
47 (19) Exerc1se and enforce the r:ghts, re~ed~es. 

48 and powe~s of a creditor, pYrchaser, or owner, 
49 1nc:ua1n~ the power to avo1d transfer or iien that may 
SO be g1ven by the general :aw and that is not ~ncluded 
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1 withtn subsections 7 through 9. 
2 (20) !ntervene 1n a proceeding wherever ir.stituted 
3 that might lead to the appo:ntment of a rece1ver or 
4 trustee, and act as the recetver or trustee whenever 
~ the appotntment 1s offered. 
6 (21) Exerctse powers now held or later conferred 
7 upon receivers by the laws of thts state wh1ch are not 
8 1ncons1stent Wlth th:s chapter. 
9 b. This ~ubsectton does not limit the liquidator 

10 or exclude the liquidator from exercising a power not 
11 l1sted In paragraph ''a'' that may be necessary or 
12 appropr1ate to accomplish the purposes of this 
13 chapter. 
14 4. NOTICE TO CREDITORS AND OTHERS. 
15 a. Unless the court otherwise directs, the 
16 liqutdator shall give notice of the liquidatlon order 
;7 as soon as posstb1e by doing both of the follow1ng. 
18 (1) Mall1ng notice. by fHst-class malL, to all 
19 persons known or reasonably expected to have claims 
20 against the establlshment, 1ncluding purchasers. at 
21 their last known address as indicated by the records 
22 of the establishment. 
23 (2) Publication of notice tn a newspaper of 
24 general circulation 1n the county in which tr.e 
25 establ1shment has 1ts prtnctpal place of bus1ness and 
26 In other locations as the liqu1dator deems 
27 appropriate. 
28 b. Notice to potential claimants under paragraph 
29 ''a'' shall require clatmants to f1le with the 
30 liquidator the1r claims together w1th proper proofs of 
31 the claim under subsectlon 13 on or before a date the 
32 liquidator shall specify In the nottce. Claimants 
33 shall keep the liquidator informed of their changes of 
34 address. if any. 
3S c. If notiCe is given pursuant to th1s subsection, 
36 the distrtbution of assets of the establishment under 
37 this chapter shall be conclusive W1th respect to 
38 claimants, whether or not a cla1mant actually rece1ved 
39 not1ce. 
40 5. ACTIONS BY AND AGAINST LIQUIDATOR. 
41 a. After issuance of an order appointing a 
42 liquidator of an establ1shment. an act1on at law or 
43 equity shall not be brought against the establishment 
44 within this state or elsewhere. and exist1ng actions 
45 shall not be ma1ntained or further presented after 
46 ISsuance of the order. Whenever in the liquidator's 
47 JUdgment, protection of the estate of the 
48 establishment necessitates intervention in an action 
49 against the establtshment that is pending outside this 
~0 state, the l1qu1dator may 1ntervene in the actton. 
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7h~ l1qu"oator ~ay de~er.d, at the expense of the 
2 estate of the estabc:shmer.t, an actior. 1n wh1ch the 
3 ~iq~1da~or intervenes unde~ th:s sect~on 
4 b. W:th1n two years or su2~ addit1onal time as 
s appllcable law :nay per:nlt. the c:quidator, after the 
6 :ssuance of an order for l:quidatlOn, may 1nst:tute ar. 
7 act:on or proceed:ng on beha"f of the estate of the 
8 estabc:sh:nent upon any cause of action against which 
9 the period of l1m1tatlon fixed by applicable law has 

JO not exp:red at the t:me of the filing of the pet1t1on 
·' upon which the order 1s entered. If a period of 
12 :1m1tat:on 1s f1xed by agreement for 1nSt1tut1ng a 
:3 su:t or proceeding upon a clalm, or for f1ling a 
:4 2laim, proof of claim. proof of loss, demand. notice, 
JS or the Lke, or 1f in a proceeding. judic1al or 
16 otherwise. a period of l1m:tat1on :s Lxed 1n the 
,~ proceeciir.g or pursuant to applicable law for taking ar. 
13 act:or., t:::.ng a clai~. or plead:ng. or do1ng ar. act, 
!9 and if the period has not expired at the date of the 
20 LJ.tr,g of the petlti.on, the liq~.:idator may, for the 
21 ber.ef:~ of the estate, take any act1on or do any act. 
22 required of or permltted to the establ:shment, w1thir. 
23 a per1od of or.e hundred eighty days subsequent to the 
24 entry of an order for l1qu1dat:on. or w1th1n a fu~ther 

2S period as 1s shown to the satisfact:on of the court 
26 not to be ur.falrly precudic1al to the other party. 
2~ c. A statute of l1m1tat1ons or defense of laches 
28 shall not r~.:n w1th respect to an act:on aga1nst an 
29 establishmer.t between the filing of a petit~on for 
30 l"qu"dat1on against the estac:1shment and the der.1a" 
31 of the petltior.. An ac~1or. aga~nst the establ1shment 
32 that m1ght r.ave been commenced when the pet1~ion was 
33 fi~ed may be comme~ced for at least s~xty days after 
34 the petit1on is denied. 
35 6. COLLEC7cON AND LIS! OF ASSETS. 
36 a. As scon as practicable after the liqu1dation 
37 order but not later than one hundr~d twenty days after 
38 s~ch oraer, the liqu1dator shall prepare 1n dupl1cate 
39 a l1st of the establishment's assets. The l1st shall 
40 be amended or supplemented as the liqu~dator may 
4" determ1ne. One copy shall be f1led 1n the off:ce of 
42 the ccerk of court, and one copy shall be retained for 
43 the l1quidator's f~les. Amendments and supplements 
44 shall be s1m1larly f1led 
4S b. The l1quidator shall reduce the assets to a 
46 degree of loqu1d1ty that i.s consistent with the 
47 effective execution of the l1quidat1on. 
48 c. A subm1ss1on of a proposal to the court for 
49 distribut:on of assets 1n accordance w1th subsect1on 
SO 11 fulfills the requ1rements of paragraph ''a''. 
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' ~s val1d to tte extent of the preser.t cons1de~atron 
2 actuaily paid for wh1ch amocnt the transferee s~a11 
~ have a l1en on the property transferred. The 
4 commer.cement of a ~roceed:nq in c~q~"aat1on is 
S construct.ve not1ce upon the record:ng of a copy of 
6 the pet1tion for or order of l:qu1dat:on with the 
7 recora1ng or deeds 1n the county where any real 
8 property in quest1on ~s located. The exerc1se by a 
9 court of the ~n~ted States or a state or JUrisdiction 

10 to author1ze a ]Ud1c1al sale of real property of the 
l! establishment w:thin a county in a state sha1: not be 
12 1mpa1red by the pendency of a proceed1ng unless the 
13 copy is recordtd 1n the county pr1or to the 
14 consummat:on of the jud:clal sale. 
;s b After a pet1t1on for liqu:dation has been f1led 
:6 and before e1ther the 11qu:dator takes possession of 
17 the property of the establishment or an order of 
18 :1qu1da:1on 1s granted. 
19 (11 A transfer of the property, othe:: than rea~ 

20 property, of the establ1shment made to a person actins 
21 1n good fa1th IS val"a aga1r.st the l1qu1aator 1f made 
~~ for a present fa1r eq~"valent value. !f the transfer 
23 was not made for a present fa1r equivalent value, ther. 
24 the transfer is valid to the tXtent of the present 
25 considerat1on act~ally pa1d for wh1ch amount the 
26 transferee sha"l have a l1en on the property 
-:7 transferred. 

8 121 If act:ng 1n good fa1th. a person :ndebted to 
~9 the establishment cr holding property of the 
30 estab!:shment may pay the debt or del1ver the 
31 property, or any part of the property, to the 
32 establ:shment or upon the establish~ent's oraer as ~f 

33 the pet1t1on were not pend1ng. 
34 (31 A person hav1r.g actual knowledge of the 
35 pend1r.g !1qu1dation is not acting in good fa1tt. 
36 1~1 A person asserting the va"1d~ty of a transfer 
37 ur.der thrs subsect:on has the burden of proof. Except 
39 as prov1ded in this subsection, a transfer by or on 
39 behalf of the establishment after the date of the 
40 pet:t1on for l1quidat1on by any Ferson other than the 
41 c1quidator is not valid aga1nst the l1qu1dator. 
42 c. A person rece1ving any property from the 
43 establ:shment or any benefit of the property of the 
44 establ:shment which is a fraudulent transfer under 
CS paragraph ''a'' 1s personally l1able for the property or 
46 benef:t and shal~ account to the liquidator. 
~7 d ~hls chapter does not impa:r the negotlabi1lty 
48 of currency or negotlable 1nstr~ments. 
49 9. VOIDABLE PR.EFERENCES AND L:ENS. 
50 a. Ill A preference 1s a transfer of the property 
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• proceed:~gs on a si~p"e contract could not become 
~ super:o: to t~e r1ghts of the transferee. 
3 121 A tra~sfer of rea: property 1s made when 1t 
4 oecomes ?er~ectec so t~at a subsequer.t bor.a fide 
S p~rchaser from the estabc1shment could not obtatn 
6 r1ghts super~or to the r1ghts of the trans:eree. 
7 131 A transfer wh1ch creates an equ1tab:e c~en is 
8 not perfected if t~ere are avai~able means by wh1ch a 
9 legal l:en cou:d be created. 

10 14) A trar.sfer not perfected prior to the f1l:ng 
ll of a pet:t:on for :1quidat1on is deemed to be made 
:2 1mmediately before the f:l1ng of the successful 
13 petit:on. 
14 151 Th1s subsect1on appltes whether or not there 
IS are or were c:ed:tors who m1ght have obtained ltens or 
;6 persons who mtqht have become bona ftde purchasers. 
:7 c. ( 1) A : :er. obtainable by legal or equttable 
16 proceedings upon a st~ple contract 1s one aris:r.g 1n 
19 the ord:nary course of the proceed1ngs upor. ~he entry 
20 or docketing of a J~dgmer.t or decree, or upon 
2: attachmer.t. garnishment. execution, or l:ke process. 
22 whether be:ore, upon. or af:er juagment or decree ar.d 
23 whether before or upon levy. It does not 1nclude 
24 l:ens whtc~ unde: appltcable law are g1ven a spec:al 
2S pr1or:ty over ot~er l~ens wh1ch are prior 1n t:~e. 
26 (21 A lien obtatnable by legal or equitable 
27 proceea:ngs may beco~e super1or to the r1ghts of a 
28 transferee. or a p~rchaser may obtatn r~ghts super1or 
29 to the r:ghts of a trar.sferee Within the meaning of 
30 paragraph ''b'', 1f s~ch consequences follow only from 
31 the l:er. or purcr.ase Itself. or from the ::en or 
32 purchase followed by a step whol:y within the control 
33 of the respective l:enholder or purchaser, wtt~ or 
34 w:tr.out the a:d of ~1n1stertal actton by public 
3S offic:als. r.owever. a lien coula not become supertor 
36 and a purc~ase coui.a not create supertor r1ghts for 
37 the purpose of paragraph ''b" through an act subsequer.t 
38 to the obta:r.:ng of a l1en or subsequent to a purchase 
39 wh1ch req~1res the agreement or concurrence of any 
40 th:rd party or wh:ch requires further )Udtc:al act1on 
4: or rullng. 
42 d. A trar.sfer of property for or on account of a 
43 new and contemporaneous consideration. wh1ch 1s under 
4~ paragrapr. "b" made or suffered after the transfer 
~S because of delay :n perfecttng 1t, does not become a 
46 transfer for or or. account of an antecedent debt if 
~7 any acts requ1red by the app:tcable law to be 
~8 performea tr. order to perfect the transfer as against 
49 ltens or a bona ftde purchaser's rtghts are performed 
SO wtth!n twenty-one days or ar.y per!od expressly a-lowed 
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l by the law, wh1chever is less A transfer to secure a 
2 future loan, if a loan 1:0 actually made, or a trar.sfer 
3 wh1ch becomes security for a future loan, shall have 
~ the same effect as a transfer for or on account of a 
S new and contemporaneous consideration. 
6 e If a l1en whtch ts vo1dable under paragraph 
7 ''a'', subparagraph (2). has been d1ssolved by the 
8 furnishtng of a bond or other obl1gat1on, the surety 
9 of which has beer. 1ndemn1f1ed d1rectly or 1ndirectly 

10 by the transfer or the creat1on of a lten upon 
ll property of an establtshment before the f1ling of a 
12 petit1on under this chapter wh1ch results 1n the 
13 iiqu1dation order, the 1ndemnifying transfer or lien 
14 1s also vo1dable. 
IS f. The property affected by a lten voidable under 
16 paragraphs "a" and "e" 1s discharged from the lien. 
17 The property and any of the tndemntfying property 
18 transferred to or for the beneftt of a surety shall 
19 pass to the liquidator. However. the court may on due 
20 notice order a lien to be preserved for the benefit of 
21 the estate and the court may direct that the 
22 conveyance be executed to evidence the t1tle of the 
23 liquidator. 
24 g. The court shall have summary jur1sdiction of a 
25 proceeding by a l1qutdator to hear and determ1ne the 

6 rtghts of the parties under th1s section. Reasonable 
notice of heartng 1n the proceeding shall be g1ven to 
all parttes 1n interest, 1ncluding the obligee of a 
releasing bond or other ltke obl1gation. Where an 
order 1s entered for the recovery of 1ndemnify1ng 

31 property 1n ktnd or for the avoidance of an 
32 1ndemnifytng lien, upon appl1catton of any party 1n 
33 1nterest, the court shall in the same proceed1ng 
34 ascerta1n the value of the property or lien. If the 
35 value is less than the amount for which the property 
36 1s 1ndemnif1ed or less than the amount of the l1en, 
37 the transferee or l1enholder may elect to retain the 
38 property or lien upon payment of its value, as 
39 ascerta1ned by the court, to the liquidator wtthin the 
40 time as ftxed by the court. 
41 h. The liabil1ty of a surety under a releasing 
42 bond or other like obl1gation is d1scharged to the 
43 extent of the value of the 1ndemn1fying property 
44 recovered or the 1ndemnify1ng lien nullified and 
45 avoided by the ltqutdator. Where the property is 
46 retained under paragraph ''g'', the liability of the 
47 surety is discharged to the extent of the amount pa1d 
48 to the liquidator. 
49 1. If a creditor has been preferred for property 

0 which becomes a part of the establtshment's estate, 
1448 -51-
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I and afterward :n ~ood fa~th g1ves the establishme~t 
2 furt~e~ cred1t w1thout secur1ty of any k1nd, the 
3 amount of the new cred1t rema1r.ing unpa1d at the tlme 
4 of the pet"t1on may be set o:f against the preference 
5 wh:ch wo~ld otherw1se be recoverab~e from the 
6 c~editor. 
7 J· If Wlth~n fo~r months before the fii1ng of a 
8 successful petit1or. for ":q~idat1on unaer th1s 
9 chapter, or at any t1me 1n contemplat"on of a 

10 proceeding to l:qu1date, an establlshment, d1rec~ly or 
I! :ndirectly, pays money or transfers property to an 
:2 attorney for serv:ces renaered or to be rendered, the 
:J transaction may be examined by the court on its own 
I~ motion or shall be exam1ned by the court on pet1t1on 
15 of the ~1qu:dator. The payment or transfer shall be 
16 ~eld va~:d only to the extent of a reasonable amount 
17 to be determined by the court. 'he excess may be 
18 recove~ed by the l:qu1dator for t~e benefit of the 
19 e~tate. However, where the attorney is :n a position 
20 of infiuence in the establishment or ar. aff:liate. 
21 payment of any mor.ey or the transfer of any property 
22 to the attorney for serv1ces rendered or to be 
23 rendered shall be governec by the provis1or.s of 
24 paragraph "a", subparagraph !2l. subparagraph 
25 subd1v1~1on !dl 
26 k. !ll An officer, manager, employee. 
27 shareho~de~. subscr1ber, attorr.ey, or other person 
28 act:ng on behalf of the establishment who knowingly 
2~ part~c:pates in giv1ng any preference when the persor. 
30 has reasonable cause to bel1eve the establ1shment :s 
3: or is abo~t to become insolvent at the time of the 
32 preference lS personally l1able to the l1qu1dator for 
33 the amount of the preference There 1s ar. 1nference 
34 that reasonable cause ex1sts if the transfer was made 
35 Within four months before the date of f1ling of th1s 
36 successful pet1t1on for l1qu1dat1on. 
37 !2) A person rece:ving prope~ty from the 
38 establ1shment or the benefit of the property of the 
39 establ1shment as a preference vo1dable under paragraph 
40 ''a'' 1s personally l1able for the property and shall 
41 account to the liqu1dator. 
42 !3) This subsection shall not prejud:ce any other 
43 cla1m by the l1qu1dator aga1nst any person. 
44 10. CLAIMS OF HOLDER OF VOID OR VOIDABLE RIGHTS. 
4~ a. A cla:m of a creditor who has rece1ved or 
46 acqu1red a preference, l:en, conveyance, transfer, 
47 ass1qnment, or encumbrance. voidable under thls 
48 chapter, shall not be a:lowed unless the cred1tor 
49 surrenders the preference. l:en. conveyance, transfer. 
50 assignment, or encumbrance. If the avo1dance 1s 
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1 effected by a proceed1ng in which a f1nal judgment has 
2 been entered, ~he c;a1m shail not be allowed unless 
3 the money 1s pa~d or the pr8perty is del1vered to the 
4 l1quidator w1thin thirty days from the date of the 
~ entenng of the final judgmer.t. However. the court 
6 having JUrisdlCtlon over the l1quidation may allow 
7 further t1me 1f there is an appeal or other 
8 continuat1on of the proceeding. 
9 b. A cla1m allowable under paragraph "a" by reason 

10 of a voluntary or 1nvoluntary avoidance, preference, 
11 lien, conveyance, transfer, assignment, or encumbrance 
i2 may be f1led as an excused late f1l1ng under 
13 subsection 12. if filed within th1rty days from the 
14 date of the avoidance or Within the further t1me 
~~ allowed by the court under paragraph ''a". 
16 11. LIQUIDATOR'S PROPOSAL TO DISTRIBUTE ASSETS. 
l7 a. From time to time as assets become ava:lable, 
18 the l1quidator shall make appl1cation to the court for 
19 approval of a proposal to disburse assets out of 
20 marshaled assets. 
21 b. The proposal shall at least include provisions 
22 for all of the follow1ng: 
23 !1) Reserving amounts for the payment of all the 
24 following: 

!a) Expenses of admin1stration. 
(b) To the extent of the value of the security 

27 held, the payment of claims of secured creditors. 
28 (c) Claims falling withln the priorities 
29 established 1n subsection 18, paragraphs ''a'' and ''b''. 
30 !2) D1sbursement of the assets marshaled to date 
31 and subsequent disbursement of assets as they become 
32 available. 
33 c. Action on the appl1cation may be taken by the 
34 court provided that the l1quidator's proposal compl1es 
35 with paragraph ''b''. 
36 12. FILING OF CLAIMS. 
37 a. Proof of all claims shall be filed with the 
38 liquidator in the form required by subsection 13 on or 
39 before the last day for flling spec1fied in the notice 
40 required under subsect1on 4. 
41 b. The liquidator may permit a claimant making a 
42 late f1l1ng to share 1n d1str1butions, whether past or 
43 future, as if the claimant were not late, to the 
44 extent that the payment will not preJUdice the orderly 
45 adminlstration of the liquidation under any of the 

follow1ng Circumstances: 
11) The existence of the claim was not known to 

the claimant and the cla1mant flled the cla1m as 
promptly as reasonably poss1ble after learning of 1t. 

(2) A transfer to a creditor was avo1ded under 
-53-
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1 subsect1ons 7 through 9. or was vol~r.tar1ly 
2 s~rrendered under subsect:cr. 10, and the f~iinq 
3 sat1sf:es t~e cond~t1ons of s~bsect1on 10. 
4 13) n-.e valuation ur.de:- s~bsect:or. 17 of secur:.ty 
~ ~e~d by a sec~red cred~tor shows a def:ciency, wh1C~ 

6 1s ficed w1th1n thirty days after the va!uat:or. 
7 c. 7~e iiqutdator may consider any cla~m f:led 
8 late and permtt the claimant to rece1ve d1str:but1ons 
9 wh1ch are subsequent"y declared on any cla1ms of the 

10 same or lower prior~ty if the payment does not 
11 pre]Udtce the orderly ad~tnlstration of the 
12 ~:qutaat:.on The late-fillng clatmar.t shall receive 
13 at each d~stributton the sa~e percentage of the amount 
14 ailowed on the clatm as :s then be:ng paid to 
15 claimants of any lower pr:or:ty. Th:s shall cont1n~e 
16 unt~~ the c~a1m has been paid tn full. 
c7 13. PROOF OF CLAJM. 
18 a. Proof of cla1m shal~ cons1st of a statement 
i9 stgned by the claimant that 1ncludes ail of the 
20 foiiow1ng that are app:icable 
21 11 l ':"he parttClJlars of tt·.e cia:m, :nclud1ng the 
22 cor.sideratton g:ven for :t 
23 12l The 1dent:ty and amcunt of the sec~rlty on the 
24 claim. 
2~ 13) 'he payments, tf any, made on the debt. 
26 14) A statement that the sum cia1med is JUStly 
27 ow1ng and that there 1s no setoff. counterclatm, or 
28 defense to the cla:m. 
29 IS) Any right of prtortty of pay:nent or other 
30 spec:f:c r:ght asserted by the clatmar.t. 
3l 16) A copy of the written instrument wh1ch 1s the 
32 foundat:on of the clatm. 
33 17) :he name and address of the c1a1mant and the 
34 attor:-Jey wno represents the claimar.t, 1f any. 
JS b. A cca1m need not be constdered or allowed tf 1t 
36 does not conta1n all the informat:on 1dent~fied tn 
37 paragraph ''a'' whtch 1s appl:cable. The ltqutdator may 
38 requtre that a prescr~bed form be used and may requ1re 
39 that other information and documents be tncluded. 
40 c. At any time the ltqutdator may request the 
4c cla1mant to present 1nformation or evidence 
42 supplementary to that requ1red under paragraph ''a'', 
43 and may take test~mony under oath. requ1re productior. 
4~ of affidavtts or deposttions, or otherwise obtatn 
45 addit1or.a: information or evtdence 
46 d. A judgment or order aga1nst an establ1shment 
~7 entered after the date of filtng of a successful 
~8 pet~t~on for liqu1datior.. or a judgment or order 
49 aga1nst the establishment entered at any time by 
50 defa~l: or by co"lusior. need not be considered as 
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1 evidence of ltabtlity or of the amount of damages. A 
2 J~dgment or order against an establishment before the 
3 fil1ng cf the pet1t1on neea not be constdereQ as 
4 evtder.ce of liability or of tne a~ount of damages. 
S ~4. SPECIAL CLAIMS. 
o a. A clatm may be ailowed even if conttngent, if 
7 It IS f1led pursuant to subsect1on 12. The claim may 
8 be al!owed and the clatmant ~ay partictpate 1n all 
q distributions declared after it is filed to the extent 

10 that it does not preJudice the orderly adm1n1stration 
11 of the liquidation. 
12 b. Clatms that are due except for the passage of 
13 t1me shall be treated as absolute claims are treated. 
14 However, the claims may be dtscounted at the legal 
15 rate of tnterest. 
16 c. Claims made under employment contracts by 
i7 directors, principal officers, or persons in fact 
18 perform1ng similar functions or having similar powers 
19 are l1m1ted to payment for serv1ces rendered prior to 
20 the 1ssuance of an order of l1quidat1on under 
21 subsection 2. 
2~ 15. DISPUTED CLA!MS. 
23 a. If a claim 1s denied in whole or in part by the 
24 llqu1dator, written notice of the determination shall 
25 be given to the cla1mant or the cla1mant's attorney by 
26 first-class mail at the address shown In the proof of 
27 cla1m. Wtthin s:xty days from the mailing of the 
28 notice, the claimant may file ObJections With the 
29 liquidator. Unless a f1l1ng is made, the claimant 
30 shall not further object to the determ1nation. 
31 b. If obJections are filed with the liqu1dator and 
32 the liqu1dator does not alter the denial of the claim 
33 as a result of the ObJections, the liquidator shall 
3~ ask the court for a hear1ng as soon as practicable and 
35 give notice of the hear1ng by first-class mall to the 
36 claimant or the claimant's attorney and to any other 
37 persons directly affected. The notice shall be given 
38 not less than ten nor more than th1rty days before the 
39 date of hearing. The matter shall be heard by the 
40 court or by a court-appointed referee. The referee 
41 shall subm~t ftndings of fact along with a 
42 recommendation. 
43 16. CLAIMS OF OTHER PERSON. lf a creditor, whose 
44 claim agatnst an establishment is secured 1n whole or 
45 in part by the undertaking of another person, falls to 
46 prove and file that claim, then the other person may 
47 do so in the creditor's name and shall be subrogated 
48 to the rights of the cred1tor, whether the claim has 
49 been f1led by the creditor or by the other person 1n ,50 the creditor's name to the extent that the other 
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I pEor~on d1sc~arges the t.;ndertak~ng. However, 1n the 
2 absence of 6n a9reeme~t w~th the cred1tor to the 
3 co~trary, the other pEorson is not entltled to any 
4 d~s~~Jout:on unt:~ t~e amount pa•a to the cred1tor on 
S the u~dertak~ng pius the d:str:but1o~s paid on the 
6 2la:m from the establishment's estate to the creditor 
7 equa~ the amount of the entire c1a1m of the creditor 
8 An excess received by the cred1tor shall be held by 
9 the cred:tor 1~ trust for the other person. 

10 ;7. SECURED CREDITOR'S CLAlMS. 
!I a. The value of the secur1ty held by a secured 
!2 cred:tor sha"i be dete~m1ned tn one ot the followtng 
13 ways. as the court may d1rect: 
!4 1!1 By converting the secur1ty into money 
c5 according to the terms of the agreement pursuant to 
c6 whtch the security was de"Ivered to the creditors. 
!7 121 By agreement, arbttratio~. compromise, or 
18 litlgation between the creditor and the liqu1dator. 
:9 b. The dEoterminat:on shall be under the 
20 superv~s~o~ and control of t~e court w1th due regard 
:'; for the recommendat 1on of t t.e i :qu :c!ator. The amoc:nt 
22 so determtned shall be credirAd upon the secured 
23 clatm. A deftc:ency shall be treated as an unsecu~ed 
24 cla:m. lf the cla1mant surrenaers the security to the 
25 llquJdator. the enttre cca:m sha~l be al:owed as ~f 

26 unsecured. 
27 18. PRIOR!TY OF DISTR!BC!:ON. The pr"or:ty of 
28 d:stribut~on of c:aims from ~he establishment's estate 
29 shall be in accordance w"th the order in which each 
30 class of cla1ms is set forth. C~a"ms in each class 
3! shac" be pa1d 1n ful~ or adequate funds reta1ned for 
32 the payment before the members of the next class 
33 rece1ve any payment. Subclasses shall not be 
34 estab!Ished w1th1n a class. The orde~ of d1str:~ut~on 
35 of c~aims 1s as 
36 a CLASS l. 
37 admir.istratior., 
38 follow1ng 

follows: 
The costs and expenses of 

includ1ng but not llmited to the 

39 li.l Actual and necessary 
4C recover:ng the assets of the 
~i 121 Compensation for all 
4:' rendered in the llqu1dat1on. 

costs of preserv1ng 
estabLishment. 
authorized serv1ces 

43 !31 Ne~essary f:l1nq fees. 
44 (4) Fees and m:leage payable to Wltnesses 

or 

45 tSI Author1zed reasonable attorney fees and other 
~6 professionac serv1ces re~dered 1n the llqu1dat1on. 
4; b CLASS 2. Reasonable compensat1on to employees 
48 for servlces performed to the extent that they do not 
49 exceed two months of monetary compensation and 
SO represent payment for serv1ces performed w1th1n or.e 
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l year before the fiilng of the petition for 
2 l1qu1dation. Off1cers and d1rectors are not entltled 
3 to the benefit of th:s prror1ty. The priority is in 
4 lieu of other s1miiar prior1ty which may be author;zed 
5 by law as to wages or compensat1on of employees. 
6 c. CLASS 3. Claims under purchase agreements. 
7 d CLASS 4. Cia1ms of general cred1tors. 
8 e. CLASS ~. Cla1ms of the federal or of any state 
9 or locai government. Claims, includ1ng those of a 

10 governmental body for a penalty or forfe1ture, are 
11 allowed in this class only to the extent of the 
12 pecuniary loss susta1ned from the act. transaction, or 
13 proceed1ng out of wh1ch the penalty or forfe1ture 
14 arose, with reasonable and actual costs incurred. The 
15 remainder of such claims shall be postponed to the 
16 class of cla1ms under paragraph ''g''. 
17 f. CLASS 6. Claims filed late or any other cla1ms 
18 other than claims under paragraph ''g". 
19 g. CLASS 7. The cla1ms of shareholders or other 
20 owners. 
21 19. LIQUIDATOR'S RECOMMENDATIONS TO THE COURT. 
22 a. The l1quidator shall rev1ew claims duly filed 
23 1n the liquidat1on and shall make further 
24 investigation as necessary. The liqu1dator may 

~25 compound, compromise. or 1n any other manner negotiate 
11'26 the amoun~ for which claims w1ll be recommended to the 

27 court except where the liquidator lS required by law 
28 to accept cla1ms as settled by a person or 
29 organ1zation. Unresolved d1sputes shall be determined 
30 under subsection 15. As soon as pract1cable. the 
31 liquidator shall present to the court a report ot the 
32 claims against the establishment with the liqu1dator's 
33 recommendations. The report shall include the name 
34 and address of each cla1mant and the amount of the 
35 cla1m flnally recommended. 
36 b. The court may approve, disapprove, or modify 
37 the report on claims by the liqu~dator. Reports not 
38 modif1ed by the court with1n sixty days follow1ng 
39 subm1ssion by the l1quidator shall be treated by the 
40 liquidator as allowed claims, subject to later 
41 modif1cat1on or to rulings made by the court pursuant 
42 to subsection 15. A claim under a policy of 1nsurance 
43 shall not be allowed for an amount in excess of the 
44 appl1cable pol1cy lim1ts. 
45 20. DISTRIBUTION Of ASSETS. Under the direct1on 
46 of the court, the liqu1dator £hall pay distribut~ons 
47 1n a manner that will ensure the proper recognition of 
48 pr1or1ties and a reasonable balance between the 
49 expeditious complet1on of the l1quidation and the 
50 protection of unliqu1dated and undetermined claims, 
~-1448 -57-

Page 62 



HOL?SE C!..IP SHEET 

B-1448 
PagE> 58 

APR!L 7, 2001 

1 :r.c~~d1ng thlrd-~arty cla1ms. Dlstr~bution of assets 
~ 1n k1nd may be made at val~at1ons set by agreement 
3 between the !!qc:dator ar.d the cred::or an~ approved 
4 cy tt·.e COU!"t. 

S 21. UNCLA;MED AND WI7EHELC FvNCS. 
6 a. Unc!a1med funds subJest to d1str1but:on 
7 rema1ning in the l1qu1dator's ~ands when the 
8 "1quidator is ready to apply to the co~rt for 
9 discharge, 1~clud1ng the amount d1stributable to a 

10 cred1tor, owner, or other person who ~s unknown or 
11 cannot be fo~nd, shall be depos:ted w1th the treasurer 
1~ of the state, and shall be paid without interest, 
13 except as provided in subsection 18, to the person 
I~ entitled or to the person's legal representat:ve upon 
:s proof satisfastory to the treasurer of state of the 
16 right to the f~nds. Any amount en deposit not c~a1med 
~7 w1th1n s1x years from the discharge of the ~1qu1dator 
18 is deemed to have been abandoned and shall become the 
!9 property of the state Wlthout fcrmai escheat 
20 proceed~ngs and be transferred to the insurance 
2! d:v1sicn regciatory fund. 
22 b. Funds withhe:d under s~bsect1on 14 and not 
23 distr1buted sha:l upon d1scharge of the l1qu1dator be 
24 depos1ted w:th the treasurer of state and paid 
25 pursuant to subsest1on 18. Sums rema1n:ng wh1sh under 
26 subsect1on iS would revert to the und:stributed assets 
27 of the establlshment shall be trar.sfe~red to t~e 
28 1nsurance division regulatory fund and become the 
29 property of the state as provided under paragraph ''a'', 
30 unless the comm1ssioner in the commissioner's 
3i d~scretion pe~:t~ons the court to reopen the 
32 liqu1dat1on purscant to subsect1on 23 
33 c. Nctw1thstand1ng any other prov1s1on of th1s 
34 chapter, funds as i.dentiLed 1n paragraph "a", w1tt: 
3S the approval of the court, shall be made ava1labie to 
36 the comm1ssioner for use in the detection and 
37 prevent:on of future 1nsolvenci.es. 7he commlSSloner 
38 shall hold these funds in the 1nsurance d1vision 
39 regulatory fund and shall pay without 1nterest, except 
40 as prov1ded in subsection 18, to the person ent:tled 
41 to the funds or to the person's legal representat:ve 
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i apply to the court for d1scharge. The court may gra~t 
; the d1scharge and make any other orders, <ncluding 3n 
3 order to transfer rema1ning funds that are 
4 uneconomical to dlstribute, as appropriate. 
5 b Any other person may apply to the court at a~y 

6 time for an order under paragraph "a"- if the 
7 appl1catio~ 1s den1ed, the appl1cant shall p3y the 
8 costs and expenses of the l1quidator 1n resist1ng the 
9 appl1cation, including a reasonable attorney fee 

10 23. REOPENING LIQUIDATION. At any time after the 
11 l1quidation proceeding has been termi~ated and the 
1~ l1qu1dator discharged, the commiss1oner or other 
13 interested party may petitio~ the court to reopen the 
14 proceedings for good cause includ1ng the d1scovery of 
15 add1tiona1 assets The court shall order the 
16 proceed1ng reopened if it 1s satisf1ed that there is 
17 justification for the reopenir1g 
18 24. DISPOSITION Of RECORDS CUR!rJG AND AFTER 
19 TERMINATION OF LIQUIDATION. If it appears to the 
20 commissioner that the records of an establishment 1n 
21 the process of liquidat1on or completely liquidated 
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SENATE FILE 473 
1568 

Amend the amencimer.t, H-1448, to Senate Flle 473, as 
passed by the Senate. as follows; 

1. Page 1. by 1nsert1ng after line 4, the 
4 f 0 l! OWing : 
:, '"'Sec. __ Sectton 5079.4, subsection lOB, 
6 unnumbe,ed paragraph !, as enacted by 2001 :owa Acts, 
7 Senate File 500. section 7, is amended to read as 
8 follows: 
9 Failure of an in~urer to pay 1nterest at the rate 

10 of ten percent per annum on all health insurance 
11 claims that the insurer fa1ls to timely accept and pay 
12 pursuant to section :,Q7B.4A, subsection+~· paragraph 
13 ~ "d". Interest shall accrue commenc1ng on the 
14 thirty-ftrst day after receipt of all properly 
15 completed proof of loss forms. 
16 Sec. Sect1on 518.16, Code 2001. is amended to 
17 read as follows: 
18 518.16 QUALifiCATION OF AGENTS. 
19 A person shall not solicit any appl1cation for 
20 1nsurance for an association 1n this state without 
21 having procured from the commiss1oner of 1nsurance a 
22 l1cense authortztng the person to act as an a~eRt 

3 1nsurance producer pursuant to chapter~ 5229." 
2. Page 59, by inserting after line 35, the 

follow1ng: 
"Sec. Secuon 5371\.10, subsection 1. 

27 paragraph c, subparagraph !3), Code 2001, 1s amended 
28 to read as follows: 
29 !3J "Franchise'' also does not 1nclude any contract 
30 under whtch a petroleum retatler or petroleum 
31 distributor is author1zed or permitted to occupy 
32 leased market1ng premtses, whtch prem1ses are to be 
33 employed in connectton w1th the sale, consignment, or 
34 dtstrtbution of motor fuel under a trademark which is 
35 owned or controlled by a refiner which is regulated by 
36 the federal Petroleum Marketing Practices Act, 15 
37 U.S.C. o 2801 et seq. The term ''ref1ner'' means any 
38 person engaged in the refining of crude oil to produce 
39 motor fuel, and includes any affiliate of such person. 
40 "Franchise" also does not include a contract entered 
41 into by any per son regulated under chapter 12 3, 322, 
42 322A. 3228. 322C, 3220, 322F. ~ 5228, or 5438, or a 
43 contract establishing a franchise relat1onship with 
44 respect to the sale of construction equipment, lawn or 
45 garden equipment, or real estate." 
46 3. Page 59, by str1k1ng lines 38 through 41 and 
47 1nserting the followtng: 

8 " T1tle page, llne l, by inserting after the 
9 word "Act'' the following: ''concerning regulated 

50 industr1es under the jurisdiction of the commiss1oner 
B-1568 -1-

Page 20 



HOUSE CLIP SHEET APRIL 18, 2001 

B-1568 
Page 2 

1 of insurance relat1ng to various issues relating to 
2 1nsurance,"." 
3 4. By renumbering, redesignat1ng, and correct1ng 
4 internal references as necessary. 

By HOFFMAN of Crawford 
17, 2001 H-1568 FILED APRIL 

~.a?..:>) 
SENATE FILE 

B-1577 
473 

l Amend the amendment, H-1448, to 
2 passed by the Senate, as follows: 
3 1. Page 59, by inserting after 
4 following: 

Senate File 473, as 

line 35 the 

5 
6 

"Sec. 2001 Iowa Acts, Senate F"ile 500, 
section 39, 1s amended to read as follows: 

7 SEC. 39. EFFECTIVE DATE. Sections 4, 5, 7 through 
8 11, 13 through 22, 34, and 38 of this Act take effect 
9 January 1, 2002." 

10 2. By renumbering, reaesignating, and correct1ng 
11 1nternal references as necessary. 

By HOFFMAN of Crawford 
H-1577 FILED APRIL 17, 2001 

(!iJ!.Y c::;-jzf/ -L-
SENATE FIL!! 473 

H-1555 
1 
2 

Amend the amendment, H-1448, to Senate File 473, as 
passed by the Senate, as follows: 

3 1. Page 38, by striking lines 41 through 44 and 
4 inserting the following: "matter as deemed 
5 appropriate." 

B-1555 FILED APRIL 17, 2001 

L/~~~ 
~A3/N 
(1? /3?..<) 

By HOFFMAN of Crawford 
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SDAft FILK 473 

1 Amend Senate File 473, as passed by the Senate, as 
2 follows: 
3 1. Page 7, by inserting after line 4, the 
4 following: 
5 "Sec. . Section 5076.4, subsection lOB, 
6 unnumberea-paragraph 1, as enacted by 2001 Iowa Acts, 
7 Senate File 500, section 7, is amended to read as 
8 follows: 
9 Failure of an insurer to pay interest at the rate 

10 of ten percent per annum on all health insurance 
11 claims that the insurer fails to timely accept and pay 
12 pursuant to section 507B.4A, subsection~ 2, paragraph 
13 ~ "d". Interest shall accrue commencing on the 
14 thirty-fLrst day after receipt of all properly 
15 completed proof of loss forms. 
16 Sec. . Section 518.16, Code 2001, is amended to 
17 read as 10Tlows: 
18 518.16 QUALIFICATION OF AGENTS. 
19 A person shall not solicit any application for 
20 insurance for an association in this state without 
21 having procured from the commissioner of insurance a 
22 license authorizing the person to act as an a~eftt 
23 insurance producer pursuant to chapter ~ 522B. 
24 "SUBCKAPTER 1 
25 SHORT TITLE AND DEFINITIONS 
26 Sec. . NEW SECTION. 523A.101 SHORT TITLE. 
27 This chapter may be c1ted as the "Iowa Cemetery and 
28 Funeral Merchandise and Funeral Services Act". 
29 Sec. . NEW SECTION. 523A.102 DEFINITIONS. 

For purposes of th1s chapter, unless the context 
1 otherwise requires: 

32 1. "Authorized to do business within this state" 
33 means a person licensed, registered, or subject to 
34 regulation by an agency of the state of Iowa or who 
35 has filed a consent to service of process with the 
36 commissioner for purposes of this chapter. 
37 2. "Beneficiary" means any natural person 
38 specified or included in a purchase agreement, upon 
39 whose future death cemetery merchandise, funeral 
40 merchandise, funeral services, or a combination 
41 thereof are to be provided under the purchase 
42 agreement. 
43 3. "Burial account'' means an account established 
44 by a person with a financial institution for the 
45 purpose of fundlng the future purchase of cemetery 
46 merchandise, funeral merchandise, or a combination 
47 thereof without any related trust agreement. 
48 4. "Burial trust fund" means an irrevocable burial 
49 trust fund established by a person with a financial 
50 institution for the purpose of funding the future 
S-3434 -1-
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l purchase of cemetery merchandise, funeral merchandise, 
2 funeral services, or a combinat1on thereof upon the 
3 death of the person named in the burial trust fund's 
4 records or a related purchase agreement. "Burial 
5 trust fund" does not include or imply the existence of 
6 any oral or written purchase agreement for cemetery 
7 merchand1se, funeral merchandise, funeral services, or 
8 a comb1nation thereof between the person and a seller. 
9 5. ''Cemetery merchandise'' means foundations, grave 

10 markers, tombstones, ornamental merchandise, 
11 memorials, and monuments sold under a purchase 
12 agreement that does not require installation within 
13 twelve months of the purchase. 
14 6. "Commissioner" means the COIM\i.ssioner of 
15 insurance or the deputy administrator authorized in 
16 sect1on 523A.801 to the extent. the commissioner 
17 delegates functions to the deputy adminLstrator, 
18 7. ''Common business enterprise" means a group of 
19 two or more business ent1ties that share coiMion .. 
20 ownership in excess of fifty percent. , 
21 8. "Credit sale" means a sale of goods, services, 
22 or an interest in land in which all of the following 
23 are applLcable: 
24 a. Credit is granted either under a seller credit 
25 card or by a seller who regularly engages as a seller 
26 in credit transactions of the same kind. 
27 b. The buyer is a person other than an 
28 organization. 
29 c. The goods, services, or interest in land are 
30 purchased primarily for a personal, family, or 
31 household purpose. 
32 d. Either the debt is payable in installments or a 
33 finance charge is made. 
34 e. For goods and services, the amount fina~eed 
35 does not exceed twenty-five thousand dollars. 
36 9. "Delivery" occurs when: 
37 a. The cemetery merchandise, funeral merchandise, 
38 or the title document establishing·an easement for· 
39 bur1al rights is physically delivered to the purchaser 
40 or installed, except that burial of·any item at the 
41 site of its ultimate use shall not constitute ~livery 
42 for purposes of this chapter. · , 
43 b. If authorized by a purchase~ under a p~ch~e 
44 agreement, cemetery merchandise has been permadently 
45 identified with the name of the purchaser or the 
46 beneficiary and delivered to a bonded warehouse or 
47 storage facillty approved by the commissioner 'and both 
48 t1tle to the merchandise and a warehouse receipt have 
49 been delivered to the purchaser or beneficiary and a 
50 copy of the warehouse receipt. has been delivered to 
S-3434 -2-
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1 the establishment for retent1on in ltS files. 
2 c. If authorized by a purchaser under a purchase 
3 agreement, a polystyrene or polypropylene outer bur1al 
4 conta1ner has been permanently 1dent1fied with the 
S name of the purchaser or the benef1ciary and del1vered 
6 to a bonded warehouse or storage fac1l1ty approved by 
7 the commissioner and both tltle to the merchandise and 
8 a warehouse rece1pt have been del1vered to the 
9 purchaser or benefic1ary and a copy of the warehouse 

10 receipt has been del1vered to the establ1shment for 
11 retention in 1ts f1les. 
12 10. ''Do1ng business 1n th1s state" means 1ssuing 
13 or perform1ng wholly or in part any term of a purchase 
14 agreement executed withln the state of Iowa. 
15 11. ''Establishment'' means each business 
16 estab1lshment that advertises, sells, promotes, or 
17 offers cemetery merchandise, funeral merchandise, 
18 funeral services, or a combination thereof prior to 
19 the death of the person named or 1mpl1ed 1n a purchase 
20 agreement. 
21 12. ''Financial 1nstitution'' means a state or 
22 federally insured bank, savings and loan assoc1ation, 
23 credit union, trust department thereof, or a trust 
24 company author1zed to do bus1ness withln thls state 
25 and which has been granted trust powers under the laws 

6 of this state or the United States, which holds funds 
27 under a trust agreement. "F1nancial inst1tut1on" does 
28 not include: 
29 a. A seller. 
30 b. Anyone employed by or directly involved w1th 
31 the seller in the seller's cemetery merchandise, 
32 funeral merchandise, or funeral services bus1ness. 
33 13. "Funeral merchandise" means personal property 
34 used for the final disposit1on of a dead human body, 
35 including but not l1mited to cloth1ng, caskets, 
36 vaults, urns, and interment receptacles. "Funeral 
37 merchandise" does not 1nclude easements for burial 
38 rights 1n a completed space or cemetery merchandise. 
39 14. "Funeral services'' means serv1ces provided tor 
40 the final dispos1tion of a dead h~man body, includ1ng 
41 but not lim1ted to serv1ces necessarily or customarily 
42 provided for a funeral, or for the interment, 
43 entombment, or cremation of a dead human body, or any 
44 combination thereof. "Funeral services" does not 
45 1nclude perpetual care or maintenance. 
46 15. ''Inner burial container'' means a conta1ner in 
47 which human remains are placed for burial or 
48 entombment. Where only one container is used for 
49 bur1al or entombment, "inner burial conta1ner" 

0 includes a container serving as a bur1al vault, urn 
3434 -3-
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l vault, grave box, grave liner, or lawn crypt. 
2 16. "Insolvent" means the inability to pay debts 
3 as they become due in the usual course of business. 
4 17. "Interest or income" means unrealized net 
5 appreciation or loss ~n the fair value of cemetery 
6 merchandise, funeral merchandise, and funeral services 
7 trust assets for which a market value may be 
8 determined with reasonable certainty, plus the return 
9 in money or property derived from the use of trust 

10 principal or income, net of investment losses, taxes, 
11 and expenses incurred in the sale of trust assets, any 
12 cost of the operation of the trust, and any annu~ 
13 audit fee. "Interest or income" incl'lldes but is 'not 
14 limited to: 
15 a. Rent of real or personal property, includinq 
16 sums received for cancellation or renewal of a lease 
17 and any royalties. 
18 b. Interest on money lent, including sums received 
19 as consideration for prepayment of principal. 
20 c. Cash dividends paid on corporate stock. 
21 d. Interest paid on deposit funds or debt 
22 obligations. 
23 e. Gain realized from the sale of. trust assets. 
24 18. "Next of kin" means the surviving spouse and 
25 heirs at law of the deceased. 
26 19. "Nonguarantei!d" means that ttie price of the 
27 merchandise and services selected has not been fi~d 
28 or guaranteed and will be determined by existing 
29 prices at the time the merchandise and services are 
30 delivered or provided. 
31 20. "Outer burial container" means a container 
32 used for the burial of human remains that is used 
33 exclusively to surround or enclose an inner burial 
34 container and to support the earth above the 
35 container, commonly known as a burial vault, urn 
36 vault, grave box, or grave liner, but not inclu~ng a 
37 lawn crypt. 
38 21. "Parent company" means a corporation t.hat .has 
39 a controlling interest in an establishment. 
40 22. "Person" means an individual, busi.ness, 
41 corporation, trust, firm, partnership, association, or 
42 any other legal entity. 
43 23. "Personal representative" means a personal 
44 representative as defined in section 633.3. 
45 24. "Provider" means a person that provides 
46 funeral services, funeral merchandise, or cemetery 
41 merchandise purchased in a purchase agreement. 
48 25. "Purchase agreement" means an agreement-to 
49 furnish cemetery merchandise, funeral merchandi8e, 
50 funeral services, or a combination thereof when· 
S-3434 -4-
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1 performance or deltvery may be more chan one hundred 
2 twenty days following the initial payment on the 
3 account. 
4 26. ''Purchase prtce'' means che negociated prtce 
S for the 1tem of merchandtse or service, if tcemtzed in 
6 the purchase agreement, or the price of the 1tem 
7 listed 1n the seller's general price list at the time 
8 the purchase agreement 1s stgned. 
9 27. ''Purchaser'' means a person who purchases 

10 cemetery merchandise, funeral merchandise, funeral 
11 services. or a combtnation thereof. The purchaser 
12 need not be a beneficiary of the agreement. 
13 28. ''Seller" means a person doing bustness within 
14 this state, 1nclud1ng a person doing business within 
1~ thlS state who sells 1nsurance, who advertises, sells, 
16 promotes, or offers to furnish cemetery merchandise. 
17 funeral merchandlse, funeral services, or a 
18 comb1nat1on thereof when performance or deltvery may 
19 be more than one hundred twenty days follow1ng the 
20 1n1tial payment on the account whether the transaction 
21 is completed or offered in person, through the mall, 
22 over the telephone, by the internet, or through any 
23 other means of commerce. "Seller" includes any person 
24 perform1ng any term of a purchase agreement executed 
25 withln chis state, and any person identified under a 
26 burial account as the provider of cemetery 
27 merchandise, funeral merchandise, funeral services, or 
28 a combination thereof. 
29 29. "Total purchase price'' means the aggregate 
30 amount the purchaser is obligated to pay for 
31 merchand1se or services pursuant to the purchase 
32 agreement, excluding any taxes, administrative 
33 charges, or financ1ng charges. 
34 SUBCHAPTER 2 
35 ESTABLISHMENT OF TRUSTS, DEPOSIT, INVESTMENT, 
36 AND REPORTING REQUIREMENTS 
37 Sec. NEW SECTION. 523A.201 ESTABLISHMENT OF 
38 TRUST FUNDS. 
39 Unless proceeding under section 523A.401, 523A.402, 
40 or 523A.403, a seller must establish a trust fund 
41 prior to advert1s1ng, selling, promoting, or offering 
42 cemetery merchandise, funeral merchand1se, funeral 
43 services, or a combination thereof in th1s state as 
44 follows: 
45 1. The trust fund must be established at a 
46 financial institution. 

2. If a seller agrees to furnish cemetery 
merchand1se, funeral merchandise, funeral services. or 
a combinat1on thereof and performance or del1very may 
be more than one hundred twenty days follow1ng the 

34 -~-
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1 initial payment on the account, a min~um of eighty 
2 percent of all payments made under the purchas~ 
3 agreement shall be placed and remain in trust until 
4 the person for whose benefit the funds were paid dies. 
5 3. If a purchase agreement for cemetery 
6 merchandise, funeral merchandise, fun•ral services, or 
7 a combination thereof provides that payments are to be 
8 made in installments, the seller shall deposit eighty 
9 percent of each payment in the trust fund until the 

10 full amount required to be placed in trust has been 
11 deposited. If the purchase agreement is financed with 
12 or sold to a financial institution, the purchase 
13 agreement shall be considered paid in full and ~ 
14 trust requirements shall be satisfied within fifteen 
15 days after the close of the month in which the seller 
16 receives funds from the financial institution. 
17 4. A seller shall not invade the trust principal 
18 for any purpose. 
19 5. A seller who lacks insurance coveraqe wh~eh 
20 protects against the loss of purchaser payments not 
21 placed in trust within the time period required by 
22 this section and section 523A.202 sh.ll not co~iRgle 
23 these payments with any other seller funds. A seller 
24 who lacks insurance coverage may use one or more of 
25 t~e following methods to dispose of these payments: 
26 a. Deposit purchaser funds into an escrow account 
27 until the required amount has been deposited into a 
28 trust account at a financial institution. 
29 b. Make a prior delivery or warehouse ceroet~ry or 
30 funeral merchandise or a combination thereof as 
31 provided by this chapter. 
32 c. Make a prior filing of a surety bond in lieu of 
33 establishing a trust fund as required by this tection. 
34 d. Make a simultaneous. same-day deposit of the 
35 purchaser's payments into the selle~·s bank account 
36 and the required amount into the seller's trust fund. 
37 6. Payments otherwise subject tb this section are 
38 not exempt merely because they are held in 
39 certificates of deposit. 
40 7. Commingling of trust funds with other fonds of 
41 the seller is prohibited. 
42 8. Interest or income earned on amounts depasited 
43 in trust shall remain in trust und•r the •ame terms 
44 and conditions as payments made under the· purChAse 
45 agreement, except that the seller uy withdraW' so I!IUCh 
46 of the interest or income as repre•ents the d~fference 
47 between the amount needed to adjust the trust funds 
48 for inflation as set by the commissioner based on the 
49 consumer price index and the interest or inc~ earned 
50 during the preceding year not to exceed fifty percent 
s-3434 -6-
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1 of the total 1nterest or income on a calendar-year 
2 basis. The early Wlthdrawa1 of 1nterest or 1ncome 
3 under th1s provis1on do~s not affect the purchaser's 
4 right to a cred1t of such 1nterest or 1ncome 1n the 
5 event of a nonguaranteed price agreement, 
6 cancellation, or nonperformance by the seller. 
7 9. The commiss1oner may requ1re amendments to a 
8 trust agreement not in accord with the provisions of 
9 this chapter. 

10 10. If a seller vo1untar1ly or involuntar1ly 
11 ceases doing business and the seller's obligation to 
12 provide merchandise or serv1ces has not been assumed 
13 by another establishment holding a current 
14 establishment perm1t, all trust funds, includ1ng 
15 accrued 1nterest or income, shall be repa1d to the 
16 purchaser w1th1n one hundred twenty days following the 
17 seller's cessation of bus1ness or, in the event of 
18 circumstances where a payment is not possible withln 
19 one hundred twenty days, as soon as 1s reasonably 
20 practlcable. 
21 Sec. NEW SECTION. 523A.202 TRUST FUND 
22 DEPOSIT REQUIREMENTS. 
23 1. All funds held in trust pursuant to section 
24 523A.201 shall be depos1ted in a f1nancial 
25 institutlon, within fifteen days after the close of 
26 the month a seller receives the funds. The financ1al 
27 institut1on shall hold the funds for the des1gnated 
28 beneficiary unt1l released. 
29 2. All funds requ1red to be deposited by the 
30 purchaser for a purpose described in section 523A.201 
31 shall be depos1ted cons1stent w1th one of the 
32 following methods: 
33 a. The payments shall be deposited directly lnto 
34 an interest-bearing burial account in the purchaser's 
35 name. 
36 b. The purchaser shall deposit payments d1rectJy 
37 into a separate trust account in the purchaser's name. 
38 The account may be made payable to the seller upon the 
39 death of the purchaser or the designated beneficiary, 
40 provided that, until death, the purchaser retains the 
41 exclusive power to hold, manage, pledge, and 1nvest 
42 the trust account funds and may revoke the trust and 
43 withdraw the funds, 1n whole or in part, at any t1me 
44 during the term of the agreement. 
45 c. The purchaser or the seller shall depos1t 
46 payments directly 1nto a separate trust account in the 

name of the purchaser, as trustee, for the named 
benefic1ary, to be held, invested, and admin1stered as 
a trust account for the benefit and protection of the 
benefic1ary. The depositor shall notify the f1nancial 

-7-
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1 institut1on of the existence and terms of the trust, 
2 including at a minimum, the name of each party to the 
3 agreement, the name and address of the trustee, and 
4 the name and address of the beneficiary. The account 
5 may be made payable to the seller upon the 
6 benef~ciary's death. 
7 d. The payments shall be deposited in the name of 
8 the trustee, as trustee, under the terms of a master 
9 trust agreement and the trustee may invest, reinvest, 

10 exchange, retain, sell, and otherwise manage the trust 
11 fund for the benefit and protection of the named 
12 beneficiary. 
13 3. The commissioner may by rule authorize other 
14 methods of deposit upon a finding that such methods 
1~ provide equivalent safety of the principal and 
16 interest or income and the seller lacks acces:!l to. the 
17 proceeds prior to performance. · 
18 4. This section does not prohibit moving trust 
19 funds from one financial institution to another. 
20 Sec. _ NEW SECTION. 523A.203 FINANCIAL 
21 INSTITUTION TRUSTEE QUALIFICATION AND INVESTMENT 
22 REQUIREMENTS. 
23 1. A financial institution may serve as a trustee 
24 if granted those powers under the law~ of this state 
25 or of the United States. A financial institution 
26 acting as a trustee of trust funds under this chapter 
27 shall invest the funds in accordance with applicable 
28 law. 
29 2. A financial institution acting as a trustee of 
30 trust funds under this chapter has a·fiduciary duty to 
31 make reasonable investment decisions and to properly 
32 oversee and manage the funds entrusted to it. The 
33 trustee shall use the judgment and c•re under the 
34 circumstances then prevailing that persons of 
35 prudence, discretion, and intelligence exercise ic the 
36 managemen~ of their own affairs. not in regard to 
37 speculation but in regard to the permanent disposition 
38 of their funds, considering the probable income &b 
39 well as the probable safety of their capital. fhe 
40 commissioner may take enforcement action against ~ 
41 financial institution in its capacity as trustee for ~ 
42 breach of fiduciary duty proven under this chapter. 
43 3. Moneys deposited under a master trust agr~nt 
44 may be commingled by the financial institution for 
45 investment purposes if each deposit includes a 
46 detailed listing of the amount deposited in truat for 
47 each beneficiary and maintenance of a separate 
48 accounting of each purchaser's principal, inte~st, 

49 and income. 
50 4. Subject to a master trus~ agreement, the seller 
S-3434 -8-
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1 that all of the follow~ng have occurred: 
2 Cal A phys~cal inventory of the cemetery 
3 merchandise or funeral merchand1se has been conducted. 
4 (b) Each item of that merchandise is in the 
5 seller's possession at the specified location. 
6 f. The purchaser and beneficiary names, the amount 
7 of each purchase agreement made in the preceding year, 
8 and the date the purchase agreement vas made. 
9 g. A summary of any purchase agreements converted 

10 from trust-funded benefits to insurance-funded or 
11 annuity benefits during the preceding year which·shall 
12 include, as of the conversion date, the followin~ 
13 information, as well as aggregated totals for each of 
14 the following categories of information, if 
15 appropriate: 
16 ( 1) Insured's name. 
17 (2) Insured's policy number. 
18 (3) Original prepaid purchase agreement amount. 
1 9 ( 4 l Amount pald in. 
20 (5) Unpaid balance of the prepaid purchase 
21 agreement. 
22 (6) Unpaid balance .of the purchase agreement. 
23 (7) Amount retained by the establishment. 
24 (8) Amount applied to the purchase of the 
25 insurance policy or annuity. 
26 (9) Initial cash surrender value and initial death 
27 benefit under the insurance policy. 
28 The establishment shall include a notarized 
29 statement attesting that the insurance policies or 
30 annuities have been issued and funded on behalf of the 
31 purchasers listed in the summary and that all notices 
32 required under this section have been given. 
33 h. A summary of any purchase agr•emente converted 
34 from trust-funded benefits to a surety bond during the 
35 preceding year which shall include, •s of the 
36 conversion date, the following info~ation, as well as 
37 aggregated totals for each of the following cat.gories 
38 of information, if appropriate: 
39 (1) Name of the purchaser and beneficiary. 
40 (2) Original prepaid purchase agreement amount. 
41 ( 3) Amount paid in. 
42 (4) Unpaid balance of the prepaid purchase 
43 agreement.. 
44 (5) Unpaid balance of the purchase agreemen~. 
45 !6J Amount retained by the establishment.. 
46 (7) Amount applied to the purchase of the surety 
47 bond. 
48 {8) A description of the surety bond and the 
49 applicable amount of coverage. 
50 i. Any other information the comm1ssioner deems 
s-3434 -10-
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1 necessary for the adm1nistration of this chapter. 
2 2. A person hold1ng mult1ple establishment permits 
3 may elect to file only one annual report after nottng 
4 all establlshments on the report. 
S 3. An establtshment shall make a good faith effort 
6 to complete the annual report. The establishment 
7 shall note on the annual report any 1nformat1on not 
8 reasonably available to the establishment as an 
9 except1on or var1ance. Account balances w1thin twelve 

10 months of the date of the filing of the annual report 
ll shall be accepted 1f the actual date of the account 
12 balances is noted. 
13 4. In l1eu of the annual report form described in 
14 subsection l, the commissioner may authorize an 
15 establishment to file a short form annual report on a 
16 form prescr1bed by the commissioner. The short form 
17 annual report may incorporate by reference informatton 
18 read1ly avatlable to the establishment. The 
19 commissioner may certify and decertify establ1shments 
20 authorized to file the short form based upon: 
21 a. The establishment's recordkeeping system. 
22 b. The number of purchase agreements which the 
23 establishment has sold that are subject to regulation 
24 under chapter S23A. 
25 c. The availab1l1ty and accessib1l1ty of 
26 informat1on at the establ1shment for purchase 
27 agreements subJect to regulation. 
28 d. Whether the establishment places one hundred 
29 percent of funds rece1ved pursuant to its purchase 
30 agreements in trust. 
31 e. The f1nd1ngs of the commissioner concerning 
32 audits and consumer complaints. 
33 The commiss1oner shall retain the authority to 
34 require establishments permitted to file the short 
35 form annual report to prov1de all of the information 
36 requ1red 1n the annual report form required by 
37 subsection 1 for audit purposes or otherwise. 
38 5. An establishment f1ling an annual report shall 
39 pay a fil1ng fee of ten dollars per purchase agreement 
40 sold during the year covered by the report. The fee 
41 does not apply to any of the following: 
42 a. A purchase agreement where the beneficiary dies 
43 in the same year the agreement was sold. 
44 b. Any modifications or additions, such as 
45 payments, for an existing purchase agreement sold 1n a 
46 previous year. 
47 c. An addit1onal agreement purchased and already 
48 reported to the commissioner by the purchaser. 
49 d. A purchase agreement canceled or revoked in the 

0 same year 1t was sold. 
3434 -11-
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l All purchase agreement changes for ~hich a filing 
2 fee is not required must be reported to the 
3 commissioner on the annual report for the year 
4 covered. 
5 6. As part of the annual filing with the 
6 commissioner, an establishment shall file an 
7 authorization for the commissioner or a designee to 
8 investigate, audit, and verify all f~nds, accounts, 
9 safe deposit boxes, and other evidence of 

10 establishment trust funds held by or in a financial 
11 institution. 
12 7. Forms may be obtained at cost froM the 
13 commissioner upon request. The co~ssioner may· 
14 accept annual reports submitted in an electronic 
15 format, includ~ng but not limited to computer 
16 diskettes. 
17 8. Notwithstanding chapter 22, all records 
18 maintained by the commissioner under this sect~an 
19 shall be confidential and shall not be made available 
20 for inspection or copying except upod approval of the 
21 commissioner or the attorney general. 
22 Sec. __ NEW SECTION. 523A.205· FINANCIAL 
23 INSTITUTION ANNUAL REPORTING REQUIREMENTS. 
24 1. A financial institution shall file with the 
25 commissioner not later than March 1 pf e~ch year an 
26 annual report on a form prescribed by the commiasionet 
27 showing all funds deposited by an establishment under 
28 a trust agreement during the previous year. Each 
29 report shall contain all information requested. 
30 2. Forms may be obtained from t~e commissioner 
31 upon request. The commissioner may'accept annual 
32 reports submitted in an electronic format, inclUding 
33 but not limited to computer diskettes. 
34 3. Notwithstanding chapter 22, all records 
35 maintained by the commissioner unde~ this section 
36 shall be confidential and shall not be made available 
37 for inspection or copying except uP9n appr¢val of the 
38 commissioner or the attorney general. 
39 Sec. NEW SECTION. 523A.206 AUDITS. 
40 1. The commissioner may make audits of the 
41 establishment and of the records of a seller, •t the 
42 times and in the scope the commissioner deterndnes. 
43 The audits may be made without prior notice to.;the 
44 seller. The commissioner may copy ~11 records:the 
45 commissioner feels are necessary to conduct the audit. 
46 The commissioner may require an audit of a sell~r or 
47 other person by a certified public accountant to 
48 verify compliance with this chapter, implemen~ng 
49 rules, or orders. 
50 2. A seller or other person shall pay for the 
S-3434 -12-
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2
1 audit unless the commissioner waives this requ1rement. II' The cost of an audit involv1ng multiple sellers or 
3 other persons shall be prorated among them upon any 
4 reasonable bas1s as determined by the comm1sstoner. 
~ The accountant shall deliver the audit report to the 
6 commissioner and to the seller or other persons. 
7 3. The comm1Ss1oner shall not make public the 
8 1nformation obta1ned in the course of an audtt, except 
9 when a duty under th1s chapter requires the 

10 commissioner to take action against a seller or to 
11 cooperate with another enforcement or regulatory 
12 agency, or except when the commissioner is called as a 
13 witness in a civil or criminal proceeding. 
14 SUBCHAPTER 3 
15 DISBURSEMENT OF REMAINING BURIAL ACCOUNT FUNDS, 
16 BURIAL TRUST FUNDS, AND INSURANCE OR ANNUITY PROCEEDS 
17 UNDER THE REQUIREMENTS OF SECTION 249A.5 
18 Sec. NEW SECTION. ~23A.301 DEFINITION. 
19 As used in secttons 523A.302 and ~23A.303, 
20 ''director'' means the d1rector of human servtces. 
21 Sec. NEW SECTION. 523A.302 IDENTIFICATION 
22 OF MERCHANDISE AND SERVICE PROVIDER. 
23 If a burial trust fund identifies, e1ther 1n the 
24 trust fund records or 1n a related purchase agreement, 

~
5

6 
the seller who Wlll provide the cemetery merchandise, 
funeral merchand1se, funeral serv1ces or a combination 

27 thereof, the trust fund records or the related 
28 purchase agreements must conta1n a statement signed by 
29 an authorized representative of the seller agreeing to 
30 furn1sh the cemetery merchandise, funeral merchandise, 
31 funeral servtces, or a combinat1on thereof upon the 
32 death of the benef1c1ary. The bur1al trust fund shall 
33 not identify a specif1c seller as payee unless the 
34 trust fund records or the related purchase agreements, 
35 if any, contain the signature of an authorized 
36 representative of the seller and, if the agreement is 
37 for funeral services as def1ned in chapter 156, the 
38 name of a funeral director licensed to deliver those 
39 services. A person may enter 1nto agreements 
40 authorizing the establ1shment of more than one bur1al 
41 trust fund and agreeing to furnish the applicable 
42 merchandise and services. 
43 Sec. NEW SECTION. 523A.303 DISBURSEMENT OF 
44 REMAINING FUNDS. 
4~ 1. If funds remain in a nonguaranteed irrevocable 
46 bur1al trust fund or from the proceeds of an insurance 

policy or annuity made payable or assigned to the 
seller or a provider after the payment of funeral and 
burial expenses in accordance with the conditions and 
terms of the purchase agreement for cemetery 

-13-
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1 merchandtse, funeral merchandise, or funeral services, 
2 the seller shall comply with all of the following: 
3 a. The seller shall provide written not~ce by mail 
4 to the director under subsection 2. 
5 b. At least sixty days after mailing notice to the 
6 director, the seller shall disburse any rematning 
7 funds from the burial trust fund as follows: 
8 (ll If within the sixty-day period the seller 
9 receives a claim from the personal representative of 

10 the deceased, any remaining funds shall be disbursed 
11 to the personal representative, notwithstanding any 
12 claim by the director. 
13 (2) If within the sixty-day period the seller has 
14 not received a claim from the personal representative 
15 of the deceased but receives a claim from the 
16 director. the seller shall disburse the remaining 
17 funds up to the amount of the claim to the director. 
18 (3) Any remaining funds not disposed of pursuant 
19 to subparagraphs (1) and (2) shall be disbursed to any 
20 person who is identified as the next of ktn of the 
21 deceased in an affidavit submitted in accordance with 
22 subsection 5. 
23 2. The notice mailed to the director shall Dleet 
24 all of the following requirements and is subject to 
25 all of the following condittons: 
26 a. The notice shall be mailed with postage 
27 prepaid. 
28 b. If the notice is sent by regular mail, the 
29 sixty-day period for receipt of a response is deemed 
30 to commence three days following the date of mailing. 
31 c. If the notice is sent by cel:t.i!i.fid mail. the 
32 sixty-day period for receipt of a response is deemed 
33 to commence on the date of mailing. 
34 d. The notice shall provide all of the following 
35 tnformation: 
36 (1) Current name, address, and telephone number of 
37 the seller. 
38 (2) Full name of the deceased. 
39 (3) Date of the deceased's death. 
40 (4) Amount of funds remaining in the burial trust 
41 fund. 
42 (5) Statement that any claim by the director muet 
43 be received by the seller within sixty days after the 
44 date of mailtng of the notice. 
45 e. A notice in substantially the following form 
46 complies with this subsection: 
47 "TO: THE DIRECTOR OF HUMAN SERVICES 
48 FROM: (SELLER'S NAME, CURRENT ADDRESS, AND 
49 TELEPHONE NUMBER> 
50 YOU ARE HEREBY NOTIFIED THAT (NAME OF DECEASED), 
S-3434 -14-
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age 15 
1 WHO HAD AN IRREVOCABLE BURIAL TRUST FUND, HAS DIED, 
2 THAT FINAL PAYMENT FOR CEMETERY MERCH~'DISE, FUNERAL 
3 MERCHANDISE, AND FUNERAL SERVICES HAS BEEN MADE, AND 
4 THAT (REMAINING AMOUNT) REMAINS IN THE IRREVOCABLE 
5 BURIAL TRUST FUND. 
6 THE ABOVE-NAMED SELLER MUST RECEIVE A WRITTEN 
7 RESPONSE REGARDING ANY CLAIM BY THE DIRECTOR WITHIN 
8 SIXTY DAYS AFTER THE MAILING OF THIS NOTICE TO THE 
9 DIRECTOR. 

10 IF THE ABOVE-NAMED SELLER DOES NOT RECEIVE A 
11 WRITTEN RESPONSE REGARDING A CLAIM BY THE DIRECTOR 
12 WITHIN SIXTY DAYS AFTER THE MAILING OF THIS NOTICE, 
13 THE SELLER MAY DISPOSE OF THE REMAINING FUNDS IN 
14 ACCORDANCE WITH SECTION 523A.303, CODE OF IOWA." 
15 3. Upon receipt of the seller's wr1tten notice, 
16 the director shall determine if a debt is due the 
17 department of human services pursuant to section 
18 249A.5. If the director determines that a debt is 
19 
20 
21 
22 
23 
24 
25 

6 
27 
28 
29 
30 
31 

owtng, the director shall provide a wr1tten response 
to the seller withtn s1xty days after the mailing of 
the seller's not1ce. If the dtrector does not respond 
with a cla1m within the sixty-day per1od, any clatm 
made by the director shall not be enforceable agatnst 
the seller, the trust, or a trustee. 

4. A personal representat1ve who w1shes to make a 
clatm shall send wr1tten not1ce of the claim to the 
seller. If the seller does not recetve any cla1m from 
a personal representattve within the sixty-day per1od 
provtded for response by the director regarding a 
claim, the clatm of the personal representative shall 
not be enforceable agatnst the seller, the trust, or a 

32 trustee. 
33 5. Any person other than a personal representative 
34 or the director claimtng an interest in the remaining 
35 funds shall subm1t an atfidavtt claiming an 1nterest 
36 which prov1des the followlng information: 
37 a. Full name, current address, and telephone 
38 number of the claimant. 
39 b. Clatmant's relationship to the deceased. 
40 c. Name of any surviving next of kin of the 
41 deceased, and the relationshtp of any named surviving 
42 next of kin. 
43 d. That the cla1mant has no knowledge of the 
44 existence of a personal representat1ve for the 
45 deceased's estate. 
46 6. The seller may retain not more than fifty 
47 dollars of the rema1ning funds 1n the burial trust 
48 fund for the administrative expenses assoctated with 
49 the requirements of this section. 

7. If the funds remaintng 1n a burial trust fund 
-3434 -15-
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1 are disbursed under the requirements of this section, 
2 the seller. the provider, the burial trust fund, and 
3 any trustee shall not be liable to the director, the 
4 estate of the deceased. any personal representative,· 
5 or any other interested person for the remaining funds 
6 and any lien imposed by the director shall be 
7 unenforceable against the seller, the burial trust 
8 fund, or any trustee. 
9 SUBCHAPTER 4 

10 TRUSTING ALTERNATIVES 
11 Sec. NEW SECTION. 523A.401 PURCHASE 
12 AGREEMENTS FUNDED BY INSURANCE PROCEEDS. 
13 1. A purchase agreement may be funded by insu~~e 
14 proceeds derived from a new or exiating insurance 
15 policy issued by an insurance company authorized to do 
16 business and doing business within this state. 
17 2. Such funding may be in lieu of the trusting 
18 requirements of this chapter when the purchaser 
19 assigns the proceeds of an existing insurance policy. 
20 3. Such funding may be in lieu of the trustinq 
21 requirements of this chapter when a new insurance 
22 policy is purchased to fund the purchase agre.-ent, 
23 w1th a face amount equal to or greater than th~ 
24 current retail price of the cemetery merchandise, 
25 funeral merchandise, and funeral services to be 
26 delivered under the purchase agreement or, if less, a 
27 face amount equal to the total of all p~yments to be 
28 submitted by the purchaser pursuant' to the purchase 
29 agreement. 
30 4. The premiums of any new insurance policy shall 
31 be fully paid within thirty days after execution of 
32 the purchase agreement or, with respect to a purchase 
33 agreement that provides for periodi& payments, the 
34 premiums shall be paid directly by the purchaser to 
35 the insurance company issuing the policy. 
36 5. Any new insurance policy shall satisfy the 
37 following conditions: · 
38 a. Except as necessary and appropriate to satisfy 
39 the requirements regarding burial trust funds under 
40 Title XIX of the federal Social Security Act, the 
41 policy shall not be owned by the establis~ent, the 
42 policy shall not be irrevocably asstgned to the 
43 establishment, and the assignment of proceeds from the 
44 insurance policy to the establishment shall be limited 
45 to the establishment's interests as they appear in the 
46 purchase agreement, and conditioned on the 
47 establishment's delivery of cemetery merchandise, 
48 funeral merchandise, and funeral services pursuant to 
49 a purchase agreement. 
50 b. The policy shall provide that any assignment of 
S-3434 -16-
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1 and funeral services have been delivered, 
2 7, The seller of a purchase agreement subject to 
3 this chapter which is to be funded by insurance 
4 proceeds shall obtain all permtts required to be 
5 obtained and comply with all re?orting requirements 
6 under this chapter, 
7 8. An insurance company issuinq policies funding 
8 purchase agreements subject to this chapter shall fi·le 
9 an annual report with the commissi~er on a form 

10 prescribed by the commissioner. The report shall li5t 
11 the applicable insurance policies QUtstanding for each 
12 establishment. Computer printouts ~ay be sub~itted so 
13 long as each legibly provides the same information 
14 required in the prescribed form. 
15 Sec, NEW SECTION, 523A.402 PURCHASE 
16 AGREEMENTS FUNDED BY ANNUITY PROCEEDS. 
17 1. A purchase agreement may be funded by proceeds 
18 derived from a new or existing annuity issued by an 
19 insurance company authorized to do business and doing 
20 business within this state. 
21 2, Such funding may be in lieu of the trust 
22 requirements of this chapter when the purchaser 
23 asstgns the proceeds of an existing annuity. 
24 3. Such funding may be in lieu of the trust 
25 requirements of this chapter when a new annuity is 
26 purchased to fund the purchase agreement, with a face 
27 amount equal to or greater than the current retail 
28 price of the cemetery merchandise, funeral 
29 merchandise, and funeral services to be delivered 
30 under the purchase agreement or, if- le~s, a face 
31 amount equal to the total ot all payments to be 
32 submitted by the purchaser pursuant' to the purchase 
33 agreement. 
34 4. The premiums of any new annuity shall be fully 
35 paid within thirty days after execution of the 
36 purchase agreement or, with respect to a purchase 
37 agreement that provides for periodic payments, the 
38 premiums shall be paid directly by the purchaser to 
39 the insurance co~any issuing the annuity. 
40 5, The annuity shall satisfy the following 
41 conditions: 
42 a, Except as necessary and appropriate to •atisfy 
43 the requirements regarding burial t~ust fun~ under 
44 Title XIX of the federal Social Security Act, the 
45 annuity shall not be owned by the eatabltshment or 
46 irrevocably assigned and any designation of the 
47 establishment as a beneficiary shall not be made 
48 irrevocable. 
49 b. The annuity shall provide that any assignment 
50 of benefits is contingent upon the establishment's 
S-3434 -18-
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1 delivery of cemetery merchandise, funeral merchand1se. 
2 and funeral serv1ces pursuant to a purchase agreement. 
3 c. The annu1ty shall have an increasing death 
4 benefit or similar feature that provides some means 
S for increas1ng the funding as the cost of cemetery 
6 merchand1se, funeral merchand1se, and funeral serv1ces 
7 increases. 
8 6. With the written consent of the purchaser, an 
9 ex1sting prepa1d purchase agreement w1th trust-funded 

10 benefLts may be converted to a prepaid purchase 
11 agreement w1th annuity-funded benefits prov1ded the 
12 establ1shment and the annu1ty benefits comply WLth the 
13 following prov1sions: 
14 a. The transfer of the trust funds to the 
IS 1nsurance company must be at least equal to the full 
16 sum required to be depos1ted as trust principal under 
1 7 
18 
1 9 
20 
21 
22 
23 
24 
25 

6 
27 
28 
29 
30 
31 
32 
33 
34 
35 

the trust-funded prepa1d purchase agreement plus all 
net earnings accumulated with respect thereto, as of 
the transfer date. Commissions, allowances, surrender 
charges or other forms of compensation or expense 
loads, premium expense, adm1nistrative charges or 
expenses, or fees shall not be deducted from the trust 
funds transferred pursuant to the convers1on. 

b. The face amount of any annuity 1ssued on an 
individual must be no less than the amount of 
princ1pal and interest transferred for that ind1vidual 
to the insurance company, and any supplemental annu1ty 
1ssued to cover the unfunded portion of the purchase 
agreement must have a face amount that 1s at least as 
great as the unfunded pr1ncipal balance. The face 
amount of the annuity purchased shall not, under any 
c1rcumstances, be less than the total of all payments 
made by the purchaser pursuant to the agreement plus 
all net earn1ngs accumulated with respect thereto, as 
of the transfer date. 

36 c. The annuity shall not allow for contesting 
37 coverage, limit death benefits 1n the case of su1cide, 
38 refer to physical examinat1on, or otherw1se operate as 
39 an exclus1on, limitation, or condition other than 
40 requir1ng subm1ssion of proof of death or surrender of 
41 the annuity at the time the prepaid purchase agreement 
42 is funded, matures, or LS canceled, as the case may 
43 be. 
44 d. The establishment shall maintaLn a copy of any 
45 prepa1d trust-funded purchase agreement that was 
46 converted to a prepaid annu1ty-funded purchase 

agreement and retain the payment history records for 
each converted purchase agreement prior to conversion 
until the cemetery merchandise, funeral merchand1se, 

0 and funeral serv1ces have been del1vered. 
-3434 -19-
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1 7. The seller of a purchase agreement subject to 
2 this chapter which is to be funded by annuity proceeda 
3 shall obtain all permits required to be obtained and 
4 comply with all reporting requirements under this 
5 chapter. 
6 a. An insurance company issuinq annuities fundinq 
7 purchase agreements subject to this chapter shall file 
a an annual report with the commissioner on a form 
9 prescribed by the commissioner. The report shall list 

10 the applicable annuities outstanding for each 
11 establishment. Computer printouts may be submitted so 
12 long as each legibly provides the same information 
13 required in the prescribed form. 
14 Sec. NEW SECTION. 523A.4D3 PURCHASE 
15 AGREEMENTS FUNDED BY CERTIFICATES OF DEPOSIT. 
16 1. A purchase agreement may be. funded by proceecb 
17 derived from a certificate of deposit in the name of 
1a the purchaser made payable to the seller upon the 
19 purchaser's death. 
20 2. The seller of a purchase agreement subject to 
21 this chapter which is to be funded by a certificate of 
22 deposit shall obtain all permits required to be 
23 obtained and comply with all reporting requirements 
24 under this chapter, implementing rules, and orders. 
25 Sec. NEW SECTION. 523A.404 MERCHANDISE 
2 6 DELIVERED TO THE PURCHASER OR WAREHOUSED. 
27 1. Trust requirements do not apply to payMents for 
28 outer burial containers made of either polystyrene or 
29 polypropylene or cemetery merchandise delivered to the 
30 purchaser or stored in an independ*nt third-party 
31 storage facility not owned or controlled by the seller 
32 when approved by the commissioner. The seller or che 
33 s~orage facility must demonstrate that they will do 
34 all of the following: 
35 a. Issue a receipt of ownership in the n~e of the 
36 purchaser and deliver it to the purchaser. 
37 b. Insure the merchandise against loss. . 
38 c. Protect the merchandise aqalnst damage: 
39 d. Transfer title to the purchaser. 
40 e. Appropriately identify and describe ~ 
41 merchandise in a manner that it can be distin9Uished 
42 from other similar items. 
43 f. Use a method of storage that allows for visual 
44 audits of the merchandise. 
45 g. Have adequate, computerized, recordkee~ing 

46 systems in place to identify, describe, and count each 
47 item in storage, including the ownership of each item, 
48 and provide an aggregate listing with numerical 
49 totals. 
50 h. File a consent to be audited and inspected by 
S-3C3C -20-
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2 1. Provtde reports to the comm1SS1oner, annually, 
3 by an independent certified publtc accountant, which 
4 shall include a physical count of merchand1se held in 
~ storage and a revtew of tnformatton, including the 
6 seller's revenue and sales records, as necessary to 
7 verify the adequacy of the number of items held at the 
8 storage facility. 
9 j. Satisfy the annual reporttng requirements of 

10 sectton 523A.204. 
11 2. Lawn crypts may be delivered in lieu of 
12 trusting. For th1s purpose, delivery means 
13 tnstallation 1n a grave owned by the purchaser. The 
14 seller shall do all of the followtng: 
15 a. Notify the administrator before the lawn crypts 
16 are installed. 
17 b. Identtfy the tntended locat1on of the lawn 
18 crypts wtthtn the cemetery. 
19 c. Provide documentation adequately demonstrating 
20 del1very has occurred. Adequate documentation 
21 includes but is not ltmtted to photographs and third-
22 party certtficattons. 
23 3. Cemetery merchandise and funeral merchandise 
24 shall not be deemed delivered to the purchaser or 
2~ warehoused tf the merchandtse is subject to a lien or 

6 security tnterest by any party other than the seller. 
27 4. An establishment is proh1b1ted from requtring 
28 delivery as a cond1t1on of the sale. 
29 5. A seller shall provtde services necessary for 
30 the installation or burial of outer burial containers 
31 sold by the seller. This subsect1on shall not require 
32 the seller to provtde for the opening or closing of 
33 the interment or entombment space, unless the purchase 
34 agreement provtdes otherwise. 
35 Sec. NEW SECTION. 523A.40~ BOND IN LIEU OF 
36 TRUST FUND. 
37 1. In lieu of trust requirements, a seller may 
38 file with the commissioner a surety bond tssued by a 
39 surety company authortzed to do business and doing 
40 business withln thts state. The bond must be 
41 conditioned upon the seller's faithful performance of 
42 purchase agreements subject to this chapter. The 
43 surety's liabtlity extends to each such agreement 
44 executed whtle the bond is in force and until 
45 performance or rec1sion of the purchase agreement. To 
46 the extent expressly agreed to in writing by the 
47 surety, the surety's liability extends to each such 
48 agreement subject to this chapter executed prior to 
49 the time the bond was in force and unttl performance 

agreement. A purchaser aggrieved 
-21-
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1 by a breach of a cond1t1on of the bond covering the 
2 purchaser's agreement may maintain an action against 
3 the bond. If. at the t1me of the breach, the 
4 purchaser 1s aware of the purchaser's rights under the 
5 bond and how to file a claim against the bond, the 
6 surety shall not be liable for any breach of condition 
7 unless the surety receives not1ce of a claim within 
8 sixty days following discovery of the acts, omissions, 
9 or conditions constituting the breach of condition, 

10 except as otherwise provided in this section. A 
11 surety bond shall not be canceled by a surety except 
12 upon a written notice of cancellation given by the 
13 surety to the commissioner by restricted certified 
14 mail, and not prior to the expiration of sixty days 
15 after receipt of the notice by the commissioner. The 
16 surety's liability shall extend to each purchase 
17 agreement subject to this chapter executed prior to 
18 cancellation of the surety bond until the seller has 
19 complied with section 3. . 
20 2. If a seller becomes insolvent or otherwi.se 
21 ceases to engage in business prior to or within sixty 
22 days after cancellation of a bond, the seller shall be 
23 deemed to have breached the bond conditioRs for 
24 outstanding agreements under this chapter as of the 
25 day prior to cancellation of the bond. 1he 
26 commissioner shall mail written notice by restricted 
27 certified mail to the purchaser under each outstanding 
28 purchase agreement of the seller that a claim against 
29 the bond must be filed with the surety company within 
30 sixty days after the mailing date at the notice. The 
31 surety shall cease to be liable for all purchase 
32 agreements except those for which claims are filed 
33 with the surety company within sixty days after the 
34 date the commissioner mails the notices. 
35 3. If a surety bond is canceled by a surety under 
36 any conditions other than those specified in 
37 subsection 2, the seller shall comply with all of the 
38 following: 
39 a. The seller shall comply with the trust 
40 requirements of section 523A.201 fO% all purchASe 
41 agreements subject to this chapt~r executed on or 
42 after the effective date of cancellation of th• surety 
43 bond. In the alternative, the seller may sub~it a 
44 substitute surety bond meeting the requirements of 
45 subsection l, but the seller must comply with Section 
46 523A.201 for any purchase agreementa executed On or 
47 after the effective cancellation date of the e•rlier 
48 surety bond and prior to the effective date of the 
49 later surety bond. 
50 b. Within sixty days after the effective 
S-3434 -22-
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1 cancellation date of the surety bond, the seller shall 
2 submit to the comm~ssioner an undertak1ng by another 
3 surety company that a substitute surety bond meeting 
4 the requirements of subsection 1 is in effect and that 
5 the liab1l~ty of the subst~tute surety bond extends to 
6 all outstanding purchase agreements of the seller that 
7 were executed but not performed or ext~nguished pr~or 
8 to the effect1ve date of the substitute surety bond, 
9 or the seller shall subm1t to the commiss~oner a 

10 financial statement accompanied by an unqual~f~ed 
11 opinion based upon an audit performed by a cert~fied 

12 public accountant licensed in this state certifying 
13 the total amount of outstanding liab1lities of the 
14 seller on purchase agreements subJeCt to this chapter 
15 and proof of depos1t by the seller in trust under 
16 section 523A.201 of e~ther the amount spec1fied in 
17 section 523A.201, 1ncluding interest as set by the 
18 commissioner based on the interest which would have 
19 been earned had the funds been mainta1ned in trust, 
20 w~th respect to all of those outstanding purchase 
21 agreements or, where appl1cable, that delivery of 
22 merchand~se has been made ~n compliance w~th sect~on 
23 523A.404. The surety may requ~re such secur~ty as is 
24 necessary to comply with this sect~on. Upon 
25 compliance by the seller with this paragraph, the 

6 surety company canceling the surety bond shall cease 
27 to be liable with respect to any outstanding purchase 
28 agreements of the seller except those purchase 
29 agreements with respect to which a breach of condition 
30 occurred prior to cancellat1on and for which timely 
31 claims were filed. 
32 4. Section 523A.202, and, to the extent it IS 

33 applicable, sect~on 523A.206, apply to sellers whose 
34 purchase agreements are covered by a surety bond 
35 maintained under this sect1on, and section 523A.202 
36 continues to apply to any purchase agreements of those 
37 sellers that are not covered by a surety bond 
38 maintained under this section. 
39 5. Upon receiving a notice of cancellat~on of a 
40 surety bond, the commissioner shall notify the seller 
41 of the requirements of th~s chapter result~ng from 
42 cancellation of the bond. The notice may be in the 
43 form of a copy of this section and sections 523A.201 
44 and 523A.202. 
45 6. Upon receiv~ng a notice of cancellation, unless 
46 the seller has complied with the requirements of this 

sect~on, the attorney general shall seek an injunct~on 
to prohibit the seller from mak1ng further purchase 
agreements subject to this chapter. The attorney 
general shall commence an action to attach and levy 

s-:,4:314 -2 3-
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1 execution upon property of the seller when the seller 
2 fails to perform a purchase agreement subject to this 
3 chapter, to the extent necessary to secure compliance 
4 with this chapter. The county attorney may bring 
5 criminal charges under subchapter 1. 
6 1. The surety under this secti~n shall not be 
7 owned, under the control of, or affiliated with the 
8 seller. 
9 8. The amount of the surety bond shall equal 

10 eighty percent of the payments received pursuant to . 
11 purchase agreements, or the applic~le portion 
12 thereof, for cemetery merchandise, ~uneral 
13 merchandise, funeral services, or a combination 
14 thereof and the amount needed to adjust the adbunt of 
15 the surety bond for inflation as set by the 
16 commissioner based on the consumer price inctex. The 
17 seller shall review the amount of the surety bond no 
18 less than annually and shall increase the bond as 
19 necessary to reflect additional payments. Th* amount 
20 needed to adjust for inflation shall be added annually 
21 to the surety bond during the first quarter or the 
22 establishment's fiscal year. 
23 9. With the consent of the purchaser, an existinq 
24 prepaid purchase agreement with trust-funded benefits 
25 may be converted to a prepaid purchase agreement 
26 funded by a surety bond provided tae establishment and 
27 the surety bond comply with the fol'lowing provisions: 
28 a. The amount of the trust funds transferred to 
29 the surety company must be at leas~ equal to the full 
30 sum required to be deposited as trust principal under 
31 the trust-funded prepaid purchase agreement plus all 
32 net earnings accumulated with res~ct thereto, as ot 
33 the transfer date. Commissions, al1owances, surrender 
34 charges or other forms of compensa~ion or expense 
35 loads, premium expense, administrative charges or 
36 expenses, or fees shall not be de~ted tram the trust 
37 funds transferred pursuant to the Qonversion. 
38 b. The face amount of the surety bond isswed on an 
39 individual must be no less than the amount of · 
40 principal and interest transferred for that l~ividual 
41 to the surety company, and any sup~emental surety 
42 bond issued to cover the unfunded portion of the 
43 purchase agreement must have a face amount that is at 
44 least as great as the unfunded priacipal ~alanee. The 
45 face amount of the surety bond purchased shall not, 
46 under the circumstances, be less than the total of all 
47 payments made by the purchaser pursuant to the 
48 agreement plus all net earnings accumulated with 
49 respect thereto, as of the transfer date. 
50 c. The establishment shall maintain a copy of any 
S-3434 -24-
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1 an establishment shall cancel the p•rmit 4nd the 
2 purchaser shall apply for a new per!Ui t in the ' 
3 purchaser's name within thirty days of the sale. 
4 6. The comm1ss1oner shall grant or deny a permit 
5 application within thirty days after receipt, hut the 
6 commiss1oner's failure to act w1thin that time period 
7 shall not be deemed approval of the application. If 
8 the commissioner does not grant the permit, the 
9 commissioner shall notify the person in writinq of the 

10 reasons for the denial. The permit shall disclose on 
11 its face the permit holder's employer or the 
12 establishment on whose behalf the applicant will be 
13 making or attempting to make sales, the permit number, 
14 and the expiration date. 
15 7. An initial permit is valid for two years from 
16 the date the application is filed. A permit may be 
17 renewed for two years by filing the form prescribed by 
18 the commissioner under subsection 2, accompanied by a 
19 ten dollar renewal fee. Submission of purchase 
20 agreements is not required for renewals unless the 
21 purchase agreements have been modified since the last 
22 filing. 
23 B. The commissioner may by rule create or accept~ 
24 multijurisdiction establishment permit. If the 
25 establishment permit is issued by another 
26 jurisdiction, the rules shall require the filing of an 
27 application or notice form and payment of the 
28 applicable filing fee of fifty dollars for an initial 
29 application and ten dollars for a renewal application. 
30 The application or notice form utili%ed and the 
31 effective dates and terms of the petmit may vary from 
32 the provisions set forth in subsections 2, 3, and 7. 
33 Sec. NEW SECTION. 523A.502 SALES PERHI~S. 
34 1. A person shall not advertise, sell, promote, or 
35 offer to furnish cemetery merchandise, funeral : 
36 merchandise, funeral services, or a combination' 
37 thereof when performance or delivery may be more than 
38 one hundred twenty days following ini.tial pay!lll!lftt on 
39 the account without a sales permit. A permit hOlder 
40 must be an employee or agent of a ~~son noldioq an 
41 establishment permit who can deliver the cemetery 
42 merchandise, funeral merchandise. funeral services, or 
43 a combination thereof being sold. A persQn must have 
44 a sales permit for each establishment at which ~he 
45 person works. However, a person may apply for a sales 
46 permit covering multiple establishments, if the 
47 establishments have common ownership. The 
48 establishment permit holder is liabl~ for the aets of 
49 its employees and agents performed in advertising, 
50 selling, promoting, or offering to furnish, upon the 
S-3434 -26-
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I future death of a person named or impl~ed In a 
2 purchase agreement, cemetery merchandise, funeral 
3 merchandise, funeral services, or a combination 
4 thereof. 
S 2. This chapter does not perm~t a person to 
6 pract1ce mortuary science w~thout a license. A person 
7 holding a current sales perm1t may advertise, sell, 
8 promote, or offer to furnish a funeral director's 
9 services as an employee or agent of a funeral 

10 establishment furnishing the funeral services under 
11 chapter 1S6. 
12 3. An application for a sales perm~t shall be 
13 filed on a form prescribed by the commiss1oner and be 
14 accompanied by a five dollar filing fee. 
JS 4. The application shall contain: 
16 a. The name and address of the person. 
17 b. The name and address of the person's employer 
18 and each establishment on whose behalf the person w1ll 
19 be advertising, selling, promoting, or offer1ng to 
20 furnish cemetery merchandise, funeral merchandise, 
21 funeral services, or a combination thereof. 
22 c. The name and address of the provider who Will 
23 provide the cemetery merchand~se, funeral merchandise, 
24 funeral serv1ces, or a combination thereof If 
2S different from the person's employer. 

6 5. An In~tial permit exp~res one year from the 
27 date the application is f~led. The perm1t may be 
28 renewed for four years by filing the form prescribed 
29 by the commissioner under subsection 3, accompanied by 
30 a twenty dollar fil1ng fee. 
31 6. A perm~t holder shall inform the commiss~oner 
32 of changes in the information required to be provided 
33 by subsection 4 within thirty days of the change. 
34 7. A sales permit is not assignable or 
35 transferable. A permit holder selling all or part of 
36 a bus~ness shall cancel the permit and the purchaser 
37 shall apply for a new permit in the purchaser's name 
38 w~thin thirty days of the sale. 
39 8. The comm1ssioner shall grant or deny a permit 
40 application Within thirty days after receipt, but the 
41 commiss1oner's failure to act within that t1me period 
42 shall not be deemed approval of the appl~cat1on. If 
43 the commiss~oner does not grant the permit, the 
44 commissioner shall notify the applicant in writing of 
4S the reasons for the denial. 
46 9. The commissioner may by rule create or accept a 
47 multijurisdiction sales permit. If the sales permit 
48 is 1ssued by another jurisdiction, the rules shall 
49 require the filing of an application or notice form 

0 and payment of the applicable filing fee of five 
-3434 -27-
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1 dollars for each year. The appllcation or no~ice form 
2 utilized and the effective dates and terms of the 
3 permit may vary from the provisions set forth in 
4 subsectlons 3 and 5. 
5 Sec. NEW SECTION. 523A.503 DENIAL, 
6 SUSPENSION, REVOCATION, AND SURRENDER OF PERMITS. 
7 1. The commissioner may, pursu•nt to chapter l7A, 
8 deny any permit application or immediately su~pend or 
9 revoke any permit issued under this chapter for 

10 several reasons, including but not "limited to; 
11 a. Committing a fraudulent act, engaging in a 
12 fraudulent practice, or violating any provision of 
13 this chapter or, any implementing rule or order issued 
14 under this chapter. 
15 b. Violating any other state or federal law 
16 applicable to the conduct of the applicant's or permit 
17 holder's business. 
18 c. Insolvency or financial condition. 
19 d. The permit holder, for the purpose of avoiding 
20 the trust requirement for funeral services, attributes 
21 amounts paid under the purchase agreement to ce~tery 
22 merchandise or funeral merchandise that is delivereQ· 
23 under section 523A.404 rather than to funeral serviqes 
24 sold to the purchaser. The sale of funeral services 
25 at a lower price when the sale is ~de in conlunction 
26 with the sale of cemetery merchandise or funeral 
27 merchandise to be delivered under section 523A.404 
28 than the services are regularly and customarily sold 
29 for when not sold in conjunction with cemetery 
30 merchandise or funeral merchandise is evidence that 
31 the permit holder is acting with the purpose of 
32 avoiding the trust requirement. for funeral services 
33 under section 523A.201. 
34 e. Engaging in a deceptive act or practice•·or 
35 deliberately misrepresenting or om~tting • material 
36 fact regarding the sale of cemetery. merchandi~. 
37 funeral merchandise, funeral services, or a 
38 combination thereof under this chapter. 
39 f. Conviction of a criminal off~nse involving 
40 dishonesty or a false statement. 
41 g. Inability to provide the cemetery merch•ndise, 
42 funeral merchandise, funeral services. or a 
43 combination thereof which the applicant or pe~t 
44 holder purports to sell. 
45 h. The applicant or permit holder sells the 
46 business without filing a prior notice of sale wit~ 
47 the commissioner. The permit shall be revoked.thirty 
48 days following such sale. 
49 i. Selling by a person who is not an employee or 
50 agent of the applicant or permit holder. 
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1 2. The cornrniss1oner may, for good cause shown, 
2 suspend any permit for a period not exceeding thirty 
3 days, pe~d1ng 1nvestigation. 
4 3. Except as provided in subsect1on 2, a perm1t 
S shall not be revoked or suspended except after notice 
6 and hearing under chapter 17A. 
7 4. Any perm1t holder may surrender a permit by 
8 delivering to the comm1ss1oner wr1tten not1ce that the 
9 permit holder surrenders the perm1t, but the surrender 

10 shall no~ affect the perm1t holder's c1v1l or criminal 
11 l1ability for acts cornrn1tted before the surrender. 
12 5. Den1al. revocat 1on, suspension, or surrender of 
13 a perm1t does not 1mpair or affect the obligat1on of 
14 any preex1st1ng lawful agreement between the permit 
15 holder and any person. 
16 SUBCHAPTER 6 
17 PURCHASE AGREEMENT REQUIREMENTS 
18 Sec. NEW SECTION. 523A.601 DISCLOSURES. 
19 1. A purchase agreement for cemetery merchandise, 
20 funeral merchandise, funeral serv1ces, or a 
21 comb1nat1on thereof shall be wr1tten in clear, 
22 understandable language, and shall be pr1nted or typed 
23 in an easy-to-read font, s1ze, and style, and shall: 
24 a. Identify the seller, the salesperson's permit 
25 and establlshment name and permit number, the 

6 expiration date of the salesperson's permit, the 
27 purchaser, and the person for whom the cemetery 
28 merchandise, funeral merchandise, funeral services, or 
29 a combination thereof is purchased, if other than the 
30 purchaser. 
31 b. Specify the cemetery merchandise, funeral 
32 merchandise, funeral services, or a comb1nation 
33 thereof, to be prov1ded, and the cost of each 
34 merchand1se item or service. 
35 c. State clearly the condit1ons upon wh1ch 
36 subst1tut1on will be allowed. 
37 d. State the total purchase price and the terms 
38 under which 1t is to be paid. 
39 e. State clearly whether the purchase agreement is 
40 a guaranteed price agreement or a nonguaranteed price 
41 agreement. A nonguaranteed price agreement shall 
42 contain in twelve potnt bold-faced type an explanation 
43 of the consequences of such agreement in substant1ally 
44 the following language: 
45 THE PRICES OF MERCHANDISE AND SERVICES UNDER THIS 
46 AGREEMENT ARE SUBJECT TO CHANGE IN THE FUTURE. ANY 

FUNDS PAID UNDER THIS AGREEMENT ARE ONLY A DEPOSIT TO 
BE APPLIED, TOGETHER WITH ACCRUED INCOME, TOWARD THE 
FINAL COSTS OF THE MERCHANDISE OR SERVICES AGREED 

ADDITIONAL CHARGES MAY BE INCURRED WHEN 
-29-
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1 ADDITIONAL MERCHANDISE OR SERVICES OR BOTH ARE 
2 PROVIDED OR WHEN PRICES HAVE INCREASED MORE THAN 
3 ACCRUED INCOME. 
4 f. State that the purchase of the cemetery 
5 merchandise, funeral merchandise, and funeral services 
6 is revocable and specify the damages for cancellation, 
7 if any. 
8 g. State clearly who has the authority to cancel, 
9 amend, or revoke the purchase agreement to purchase 

10 cemetery merchandise, funeral merchandise, and funeral 
11 services. 
12 h. State clearly that the purchaser is entitled to 
13 rescind the purchase agreement under terms and 
14 conditions specified by section 523A.602. 
15 i. Include an explanation of regulatory oversight 
16 by the insurance division in twelve.point bold-faced 
17 type, in substantially the following language: 
18 THIS AGREEMENT IS SUBJECT TO RULES ADMINISTERED BY 
19 THE IOWA INSURANCE DIVISION. YOU MAY CALL THE;. 
20 INSURANCE DIVISION AT ( ) WRIT'l'EN· 
21 INQUIRIES OR COMPLAINTS SHOULD BE MAILED TO TH! IOWA 
22 SECURITIES BUREAU, (STREET ADDRESS), (CITY), IOWA (ZIP 
23 CODE) . 
24 2. A purchase agreement that is funded by a trust 
25 shall also: 
26 a. State the percentage of money to be placed in 
27 trust. 
28 b. Explain the disposition of the income generated 
29 from investments and include a statement of the 
30 purchaser's responsibility for income taxes ow.d on 
31 the income if applicable. 
32 c. State that if, after all payments are ~de 
33 under the conditions and terms of rhe purchase 
34 agreement for cemetery merchandise, funeral 
35 merchandise, funeral services, or a combination 
36 thereof, any funds remain in the nonguaranteed 
37 irrevocable burial trust fund, the seller shall 
38 disburse the remaining funds according to law .. 
39 d. State clearly the terms of the funeral and 
40 burial trust agreement and whether.it is revo~le or 
41 irrevocable. 
42 e. State clearly that the purchaser is en~tled to 
43 transfer the trust funding, insuraace funding, or 
44 other trust assets or select anoth•r establishment to 
45 receive the trust funding, insuran~e funding, or any 
46 other trust assets. 
47 f. State clearly who has the authority to amend or 
48 revoke the trust agreement, if revocable, and ·who has 
49 the authority to appoint successor trustees if the 
50 purchase agreement is canceled. 
S-3434 -30-
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1 3. The commissioner may adopt rules establ1shing 
2 disclosure and format requirements to promote consumer 
3 understand1ng of the merchandise and serv1ces 
4 purchased and the ava1lable funding mechanisms for a 
5 purchase agreement under this chapter. 
6 4. A purchase agreement shall be signed by the 
7 purchaser, the seller, and if the agreement is for 
8 funeral services as defined 1n chapter 156, a person 
9 licensed to del1ver funeral serv1ces. 

10 S. The seller shall disclose the follow1ng 
11 informat1on prior to accepting the 1n1t1al payment 
12 under a purchase agreement: 
13 a. The specif1c method or methods (trust depostts, 
14 cert1f1cates of depos1t, life insurance or an annutty, 
15 a surety bond, or warehousing) that will be used to 
16 fund the purchase agreement. 
17 b. The relac1onship between the solicit1ng agent 
18 or agents, the provider of the cemetery merchand1se, 
19 funeral merchandise, or funeral services, or 
20 combination thereof, the commlSSloner, and any other 
21 person. 
22 c. The relationshlp of the l1fe insurance policy 
23 or other trust assets to the fund1ng of the purchase 
24 agreement and the nature and ex1stence of any 
25 guarantees regard1ng the purchase agreement. 

6 d. The impact on the purchase agreement of the 
27 following: 
28 (1) Changes 1n the funding, including but not 
29 l1mited to changes in the assignment, benef1c1ary 
30 designation, trustee, or use of proceeds. 
31 (2) Any penaltles to be 1ncurred by the purchaser 
32 as a result of the failure to make any additional 
33 payments required. 
34 (3) Penalties to be incurred upon cancellation. 
35 e. A list of cemetery merchand1se, funeral 
36 merchand1se, and funeral services wh1ch are agreed 
37 upon under the purchase agreement and all relevant 
38 information concerning the price of the cemetery 
39 merchandtse, funeral merchandise, funeral serv1ces, or 
40 a combination thereof, including a statement that the 
41 purchase pr1ce 1s elther guaranteed at the time of 
42 purchase or to be determ1ned at the time of need. 
43 f. All relevant information concerning what occurs 

and whether any entitlements or obligations arise if 
there is a difference between the funding and the 
amount actually needed to fund the purchase agreement. 

g. Any penalties or restrictions 1nclud1ng but not 
limited to geographic restrictions or the inabil1ty of 
the provider to perform, upon delivery of cemetery 
merchandise, funeral merchandise, or funeral services, 

-31-
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1 or the purchase agreement guarantee. 
2 h. If the funding is being transferred from 
3 another establishment, any material facts related to 
4 the revocation of the pr1or purchase agreement and the 
5 transfer of the existing trust funds. 
6 Sec. NEW SECTION. 523A.602 CONSUMER 
7 RECISION, CANCELLATION, AND REFUND RIGHTS, AND 
8 PURCHASE AGREEMENT COMPLIANCE WITH OTHER LAWS. 
9 1. A seller shall furnish the purchaser with a 

10 completed copy of a purchase agreement pertaining to 
11 the sale at the time the purchase aqreement is signed. 
12 The seller shall comply with the foilowing terms: 
13 a. The same language shall be used in both the 
14 oral sales representation and the written purchase 
15 agreement. 
16 b. The seller shall give notice in the purchase 
17 agreement of the purchaser's right to rescind after 
18 signing the purchase agreement. The recision period 
19 must be but may be greater than three business days 
20 after the date of the purchase agreement. The notice 
21 must: 
22 (1) Be located close to the sigAature line. 
23 (2) Be pr1nted in twelve point bold-faced type. 
24 (3) State that "YOU, THE PURCHASER, HAVE THE RIGHT 
25 TO RESCIND THIS AGREEMENT AT ANY TIME PRIOR TO 
26 MIDNIGHT OF THE (INSERT RELEVANT NUMBER, NOT L£SS THAN 
27 THREE) BUSINESS DAYS AFTER THE DATE~F THIS 
28 AGREEMENT." 
29 c. All moneys shall be refunded without penalty 
30 within ten days after rec1sion. 
31 2. CANCELLATION REFUND. 
32 a. A purchase agreement must include a staoement 
33 that the purchaser has the right to·cancel the 
34 agreement for the purchase of cemet•ry merchandise, 
35 funeral merchandise, and funeral services upon~ritten 
36 demand and designate or appoint a trustee to h~ld, 
37 manage, invest, and distribute the trust assets. 
38 b. If a purchase agreement is canceled, a 
39 purchaser requests a transfer of the trust ass•ts upon 
40 cancellation of a purchase agreement, or anoth•r 
41 establishment provides merchandise or services, 
42 designated in a purchase agreement, the seller shall 
43 refund or transfer within thirty days of receiv1ng a 
44 written demand no less than the purchase price cf the 
45 applicable cemetery merchandise, funeral merch.n~ise, 
46 and funeral services adjusted for inflation, ~~ng the • 47 consumer price index amounts announced by the · 
48 comm1ssioner annually, less any cancellation ~nalty 
49 set forth in the purchase agreement. The amount of 
50 the cance.llation penalty shall not exceed ten percent 
S-3434 -32-
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1 seller's abilities or qual~fications have in any 
2 respect been passed upon by the commissioner. 
3 Sec. NEW SECTION. 523A.703 FRAUDULENT 
4 PRACTICES. 
5 A person who commits any of the following acts 
6 commits a fraudulent practice and is punishable as 
7 provided in chapter 714: 
8 1. Knowingly fails to comply with any requirement 
9 of this chapter. 

10 2. Knowingly makes, causes to be made, or 
11 subscribes to a false statement or representation in a 
12 report or other document required under this chapter, 
13 implementing rules, or orders, or renders such a 
14 report or document misleading through tbe deliberate 
15 omission of information properly belonging in the 
16 report or document. 
17 3. Conspires to defraud in connection with the 
18 sale of cemetery merchandise, funeral merchandise, 
19 funeral services, or a combination thereof under this 
20 chapter. 
21 4. Fails to deposit funds under sections 523A.201 
22 and 523A.202 or withdraws any funds in a manner 
23 inconsistent with this chapter. 
24 5. Knowingly sells or offers cemetery merchan~e. 
25 tuneral merchandise, funeral services, or a 
26 combination thereof without an establishment permit. 
27 6. Deliberately misrepresents or omits a mater,al 
28 fact relative to the sale of cemetery ~rchandise. 
29 funeral merchandise, funeral services, or a 
30 combination thereof under this chapter. When selling 
31 cemetery merchandise or funeral merchandise, a seller 
32 shall not exclude the funeral services necessary for 
33 the delivery, use, or installation of the cemetery 
34 merchandise or funeral merchandise at the time ot the 
35 funeral or burial unless the purchase aqreement 
36 expressly provides otherwise. 
37 SUBCHAPTER 8 
38 ADMINISTRATION AND ENFORCEMENT 
39 Sec. NEW SECTION. 523A.801 ADMINISTRATION. 
40 1. This chapter shall be administered by the 
41 commissioner. The deputy administrator appointed 
42 pursuant to section 502.601 shall be the principal 
43 operations officer responsible to the commissioner for 
44 the routine administration of this chapter and 
45 management of the administrative staff. In the 
46 absence of the commissioner, whether because of 
47 vacancy in the office due to absence, physical 
48 disability, or other cause, the deputy administrator 
49 shall, for the time being, have and exercise the 
50 authority conferred upon the commissioner. The 
S-3434 -34-

Page 34 

I· 

t 
I' 
• 

I 

• 
•' 

.• 
1.; 
·I.a . .. 



SENATE CLIP SHEET 

S-3434 
Page 35 

APRIL 24, 2001 

1 commissioner may by order from time to t~me delegate 
2 to the deputy adm1n1strator any or all of the 
3 functions assigned to the commissioner in thls 
4 chapter. The deputy adm~nistrator shall employ 
5 officers, attorneys. accountants, and other employees 
6 as needed for administering this chapter. 
7 2. It is unlawful for the comm1ssioner or any 
8 admin1strat1ve staff to use for personal benefit any 
9 informat1on wh1ch is filed with or obta1ned by the 

10 commissioner and wh~ch ~s not made publ1c. Th1s 
11 chapter does not author1ze the comm~ssioner or any 
12 such staff member to disclose any such information 
13 except among themselves or to other cemetery and 
14 funeral administrators, regulatory author1ties, or 
15 governmental agenc1es, or when necessary and 
16 appropr1ate ~n a proceed~ng or lnvestigation under 
17 this chapter or as required by chapter 22. This 
18 chapter neither creates nor derogates any priv~leges 
19 that exist at common law or otherwise when documentary 
20 or other evidence is sought under a subpoena directed 
21 to the comm1ssioner or any administrative staff. 
22 Sec. NEW SECTION. 523A.802 SCOPE. 
23 1. Th1s chapter applies to any advertisement, 
24 sale, promotion, or offer made by a person to furnish, 
25 upon the future death of a person named or implied 1n 

6 a purchase agreement, cemetery merchandise, funeral 
27 merchand1se, funeral services, or a combination 
28 thereof. Burial accounts and insurance polic1es are 
29 included 1f the account records or related documents 
30 ident1fy the establishment that will prov1de the 
31 cemetery merchandise, funeral merchand1se, funeral 
32 serv1ces, or a comb1nat1on thereof. 
33 2. This chapter appl~es when a purchase agreement 
34 is executed within this state or an advert1sement, 
35 promotion, or offer to furnish lS made or accepted 
36 w1thin this state. An offer to furnish is made within 
37 this state, whether or not either party is then 
38 present in th1s state, when the offer originates from 
39 this state or is directed by the offeror to th1s state 
40 and received by the offeree in this state through the 
41 mail, over the telephone, by the ~nternet, or through 
42 any other means of commerce. 
43 3. If a foreign person does not have a registered 
44 agent or agents in the state of Iowa, doing business 
45 within this state shall constitute the person's 
46 appointment of the secretary of state of the state of 
47 Iowa to be its true and lawful attorney upon whom may 
48 be served all lawful process of original notice in 
49 actions or proceedings ar~sing or grow1ng out of any 

0 contract or tort. 
-35-
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1 Sec. NEW SECTION. 523A.803 INV~STIGATIONS 

2 AND SUBPOENAS. 
3 1. The commissioner may, for the purpose of 
4 discovering vto1ations of this chapter, implementing 
5 rules, or orders issued under this chapter: 
6 a. Make such public or private investigations 
7 within or outside of this state as the Qemmissioner 
8 deems necessary to determine whether any person bas 
9 violated or is about to violate this chapter, 

10 implementing rules, or orders issued under this 
11 chapter, or to aid in enforcement of this chapter or 
12 in the prescribing of rules and forms under this 
13 chapter. 
14 b. Require or permit any person to file a 
15 statement in writing, under oath or otherwise as the 
16 commissioner or attorney general determines, as to all 
17 the facts and circumstances concerning the matter to 
18 be investigated. 
19 c. Notwithstanding chapter 22, keep confidentiel 
20 the information obtained in the course of an · 
21 investigation. However, if the commissioner 
22 determ~nes that it is necessary or appropriate in ~he 
23 public interest or for the protection of the publiC, 
24 the comm~ssioner may share information with other 
25 administrators, regulatory authorities, or 
26 governmental agencies, or may publish information 
27 concerning a violation of this chapter, implementing 
28 rules, or orders issued under this chapter. 
29 d. Investigate the establishment and examine tbe 
30 books, accounts, papers, correspondence, memoranda; 
31 purchase agreements, files, or other documents or 
32 records used by every applicant and pe~it holder 
33 under this chapter. 
34 e. Administer oaths and affirmat~ons, subpoena 
35 witnesses, compel their attendance, take evid~nce, .·and 
36 require the production of any books, aocounts, papers, 
37 correspondence, memoranda, purchase agreements, files, 
38 or other documents or records which the comnissioner 
39 deems relevant or material to any investigation or 
40 proceeding under ~his chapter and implementing rul~s. 
41 all of which may be enforced under cha~er 17A. 
42 f. Apply to ~he district court for an order 
43 requiring a person's appearance before the 
44 commissioner or at~orney general, or a designee ot 
45 either or both, in cases where the person has refuaed 
46 to obey a subpoena issued by ~he commissioner or 
47 attorney general. The person may also be re~ired to 
48 produce documentary evidence germane to the subject of 
49 the investigation. Failure to obey a court order 
50 under this subsection constitutes contemp~ of court. 
S-3434 -36-
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1 2. The comm1ss~oner may issue and br1ng an actton 
in d~str1ct court to enforce subpoenas with~n this 
state at the request of an agency or admin1strator of 
another state, ~f the activity const1tut~ng an alleged 
violation for which the information is sought would be 
a v~olation of this chapter had the acttvtty occurred 
in this state. 

2 
3 
4 
5 
6 
7 

8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

6 
27 
28 
29 
30 
31 
32 
33 

Sec. NEW SECT10N. 523A.804 MEDIATION. 
The commissioner may order an establishment to 

participate in med~at1on in any dispute regarding a 
purchase agreement. Mediation performed under this 
section shall be conducted by a med~ator appointed by 
the commtsstoner and shall comply Wlth tht prov~sions 
of chapter 679C. 

Mediation of these disputes shall include 
attendance at a medlat~on session With the med~ator 
and the parties to the dispute, listening to the 
mediator's explanation of the mediation process, 
presentation of one party's view of the dispute, and 
listening to the response of the other party. 
Participation 1n med~at~on does not require that the 
parties reach a med1at1on agreement. 

Parties to the medtation shall have the right to 
advice and presence of counsel at all times. The 
parties to the mediation shall present any mediation 
agreement reached through the mediation to the 
commissioner. If a mediation agreement is not 
reached, the mediator shall file a report With the 
commissioner. The costs of the med~at~on shall be 
approved by the commissioner and shall be borne by the 
insurance dtvis~on's regulatory fund. 

Sec. NEW SECTION. 523A.805 CEASE AND DESIST 
ORDERS -- INJUNCTIONS. 

34 If it appears to the commissioner that a person has 
35 engaged or ~s about to engage in an act or practice 
36 constituting a violation of this chapter, implementing 
37 rules, or orders issued under this chapter, the 
38 commissioner or the attorney general may do e~ther or 
39 both of the following: 
40 1. Issue a summary order directed at the person 
41 requir~ng the person to cease and desist from engag~ng 
42 in such act or practice. A person may request a 
43 hearing within thirty days of issuance of the summary 
44 order. 1f a hearing is not timely requested, the 
45 summary order shall become final by operation of law. 
46 The order shall remain effectlve from the date of 

issuance unttl the date the order becomes f~nal by 
operation of law or is overturned by a presiding 
officer following a request for hearing. Sect~on 

0 17A.l8A is inapplicable to summary cease and des1st 
3434 -37-
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1 orders issued under this section. • 
2 2. Bring an action in the district ~ourt in any 
3 county of the state for an injunction to restrain ~ 
4 person subject to this chapter and any agents, 
5 employees, or associates of the person from engagi~ 
6 in conduct or practices deemed contrary to the pub~ic 
7 interest. In any proceeding for an injunction, the 
8 commiss1oner or attorney general may apply to the 
9 court for a subpoena to require the appearance of a 

10 defendant and the defendant's agents and for any 
11 books, accounts, papers, correspondence, memoranda, 
12 purchase agreements, files, or other documents or 
13 records germane to the hearing upon the petition for 
14 an injunction. Upon a proper showing, a permanent or 
15 temporary injunction, restraining order, or writ of 
16 mandamus shall be granted and a receiver may be 
17 appointed for the defendant or the defendant's assets. 
18 The commissioner or attorney general shall not be 
19 required to post a bond. 
20 Sec. NEW SECTION. 523A.806 COURT ACTION FOR 
21 FAILURE TO COOPERATE. 
22 If a person fails or refuses to file any statement 
23 or report or to produce any books, accounts, papers, 
24 correspondence, memoranda, purchase agreements, files, 
25 or other documents or records, or to obey any subpoena 
26 issued by the commissioner, the cornmiss:ioner may refer 
27 the matter to the attorney general, who may apply to a 
28 district court to enforce compliance. The court may 
29 order any or all of the following: 
30 1. Injunctive relief, restricting or prohibiting 
31 the offer or sale of cemetery merchandise, funeral 
32 merchandise, funeral services, or a combination 
33 thereof. 
34 2. Revocation or suspension of any permit issued 
35 under this chapter. 
36 3. Production of documents or records includinq 
37 but not limited to books, accounts, papers, 
38 correspondence, memoranda, purchase agreemen~s. files, 
39 or other documents or records. 
40 4. Such other relief as may be reqbired. 
41 Such an order shall be effective until the person 
42 files the statement or report or produces the 
43 documents requested, or obeys the subpoena. 
44 Sec. NEW SECTION. 523A.807 PROSECUTION·FOR 
45 VIOLATIONS OF LAW. 
46 1. A violation of this chapter or rules adopted or 
47 orders issued under this chapter is a violation of 
48 sect1on 714.16, subsection 2, paragraph "a". The 
49 remedies and penalties provided by section 714.16, 
50 including but not lim1ted to injunctive relief and 
s-3434 -38-
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I penalties, apply to VIolations of th1s chapter. 
2 2. If the conw1ssioner believes that grounds ex1st 
3 for the crim1naL prosecution of persons subject to 
4 th1s chapter for v1olat1ons of thls chapter or any 
S other law of th1s state, the commissioner may forward 
6 to the attorney general or the county attorney the 
1 grounds for the belief, including all evidence 1n the 
8 commissioner's possess1on, so that the attorney 
9 general or the county attorney may proceed with the 

10 matter as deemed appropriate. 
11 Sec. NEW SECTION. 523A.808 COOPERATION WITH 
12 OTHER AGENCIES. 
13 1. To encourage uniform Interpretation and 
14 administratiOn of th1s chapter and effective 
1S regulation of the sale of cemetery merchandise, 
16 funeral merchandiSe, and funeral services, the 
17 commiSSioner may cooperate with any governmental law 
18 enforcement or regulatory agency. 
19 2. This cooperation includes but is not limited 
20 to: 
21 a. Making a JOint examination or investigation. 
22 b. Holding a JOint administrative hear1ng. 
23 c. Filing and prosecuting a joint civil or 
24 administrative proceeding. 
25 d. Sharing and exchanging personnel. 

6 e. Sharing and exchang1ng relevant information and 
27 documents. 
28 f. Formulating, 1n accordance With chapter 17A, 
29 rules or proposed rules on matters such as statements 
30 of pol1cy, regulatory standards, guidelines, and 
31 1nterpret1ve op1n1ons. 
32 Sec. NEW SECTION. 523A.809 RULES, FORMS, 
33 AND ORDERS. 
34 1. Under chapter 17A, the conimissioner may from 
35 time to time make, amend, and rescind such rules, 
36 forms, and orders as are necessary or appropriate for 
37 the protection of purchasers and the public and to 
38 administer the provisions of this chapter, its 
39 implementing rules, and orders issued under this 
40 chapter. 
41 2. A rule, form, or order shall not be made, 
42 amended, or rescinded unless the conimissioner finds 
43 that the action is necessary or appropriate in the 
44 public Interest or for the protection of purchasers 
45 and cons1stent with the purposes fairly intended by 
46 the policies and provisions of this chapter, its 

implementing rules, and orders issued under this 
chapter. 

3. A provision 
0 liability does not 
-3434 
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1 good faith in conformity with any rules, form, or 
2 order of the comm1ssioner, notwithstanding that the 
3 rule. form, or order may later be amended or rescinded 
4 or be determ1ned by judicial or other authority to be 
5 invalid for any reason. 
6 Sec. NEW SECTION. 523A.810 DA!E OF FILIN~ 
7 AND INTERPRETIVE OPINIONS. 
8 1. A document is filed when it is received by the 
9 commissioner. 

10 2. Requests for interpretive opinions may be 
11 granted in the commissioner's discretio~. 
12 Sec. __ NEW SECTION. 523A.811 RtCEIVERSHIPS. 
13 1. The commissioner shall notify the attorney 
14 general of the potential need for establishment of a 
15 receivership if the commissioner finds that a seller 
16 subject to this chapter meets one or more of the 
17 following conditions: 
18 a. Is insolvent. 
19 b. Has utilized trust funds for personal or 
20 business purposes in a manner inconsistent with th~a 
21 chapter. 
22 c. The amount of funds currently held in trust·for 
23 cemetery merchandise, funeral merchandiee, and funezal 
24 services is less than eighty percent of all payments 
25 made under the purchase agreements referred to in 
26 section 523A.201. 
27 d. Has refused to pay any just clatm or demand 
28 based on a purchase agreement referred to in section 
29 523A.201. 
30 e. The commiss1oner finds upon investigation that 
31 a seller is unable to pay any claim or ·demand based on 
32 a purchase agreement which has been leqally determined 
33 to be just and outstanding. 
34 2. The commissioner or attorney general may apply 
35 to the district court in any county of the state fbr 
36 the establishment of a receivership. Opon proof of 
37 any of the grounds for a receivership described in 
38 this section, the court may grant a receivership. 
39 Sec. NEW SECTION. 523A.812 INSURANCE 
40 DIVISION'S REGULATORY FUND. 
41 The insurance division may authorize the creation 
42 of a special revenue fund in the state treasury, to be 
43 known as the insurance division regulatory !und.. tbe 
44 commissioner shall allocate annually from the fees 
45 paid pursuant to section 523A.204, two dollacs foi 
46 each purchase agreement reported on an establisrum.nt 
47 permit holder's annual report for deposit to the • 
48 regulatory fund. The rema1nder of the fees colle¢ted 
49 pursuant to section 523A.204 shall be deposited into 
50 the general fund of the state. The moneys in the 
S-3434 -40-
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iU snali not oe ~mposea lt tne current oa1ance or tne 
11 fund exceeds two hundred thousand dollars. 
12 Sec. NEW SECTION. 523A.813 LICENSE 
13 REVOCATION -- RECOMMENDATION BY COMMISSIONER TO BOARD 
14 OF MORTUARY SCIENCE EXAMINERS. 
15 Upon a determination by the comm1ss1oner that 
16 grounds ex~st for an administrative license revocat1on 
17 or suspension act~on by the board of mortuary science 
18 examiners under chapter 156, the commiss1oner may 
19 forward to the board the grounds for the 
20 determinat1on, 1ncluding all evidence ~n the 
21 possession of the comm1ssioner, so that the board may 
22 proceed w1th the matter as deemed appropriate. 
23 SUBCHAPTER 9 
24 LIQUIDATION PROCEDURES 
25 Sec. ___ NEW SECTION. 523A.901 LIQUIDATION. 
26 1. GROUNDS FOR LIQUIDATION. The commissioner may 
27 petition the d1str~ct court for an order directing the 
28 commissioner to liquidate an establishment on e1ther 
29 of the following grounds: 
30 a. The establishment d1d not deposit funds 
31 pursuant to section 523A.201 or withdrew funds in a 
32 manner incons1stent with this chapter and 1s 
33 insolvent. 
34 b. The establishment did not depos1t funds 
35 pursuant to section S23A.201 or withdrew funds in a 
36 manner inconsistent with this chapter and the 
37 condition of the establishment is such that further 
38 transaction of business would be hazardous, 
39 financially or otherwise, to purchasers or the public. 
40 2. LIQUIDATION ORDER. 
4I a. An order to liquidate the business of an 
42 establishment shall appoint the commissioner as 
43 liquidator and shall direct the liquidator to 
44 immediately take possession of the assets of the 
45 establishment and to administer them under the general 
46 supervision of the court. The liquidator is vested 

with the title to the property, contracts, and rights 
of action and the books and records of the 
establishment ordered l1quidated, wherever located, as 
of the entry of the final order of liqu1dation. The 
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1 f1ling or recording of the order with the clerk of 
2 court and the recorder of deeds of the county in which 
3 1ts principal office or place of business is located, 
4 or, in the case of real estate with the recorder of 
5 deeds of the county where the property is located, is 
6 notice as a deed, bill of sale, or other evidence at 
7 title duly filed or recorded with the recorder of · 
8 deeds. 
9 b. Upon 1ssuance of an order, the rights and 

10 liabil1ties of an establishment and of the 
11 establishment's creditors, purchasers, owners, and' 
12 other persons interested in the establishment's estate 
13 shall become fixed as of the date of the entry of the 
14 order of liquidation, except as provided in subsection 
15 14. 
16 c. At the time of petitioning for an order of 
17 liquidation, or at any time after the time of 
18 petitioning, the commissioner, after making . 
19 appropriate f1ndings of an establishment's insolvency, 
20 may petition the court for a declaration of 
21 insolvency. After providing notice and hearing as it 
22 deems proper, the court may make the declaration. 
23 d. An order issued under this section shall 
24 require accounting to the court by the liquidator. 
25 Accountings, at a minimum, must include all funds 
26 received or disbursed by the liquidator during the · 
27 current period. An accounting shall be filed within 
28 one year of the liquidation order and at such othec 
29 times as the court may require. 
30 e. Within f1ve days after the initiation of an 
31 appeal of an order of liqu1.dation, whieh order has· not 
32 been stayed, the commissioner shall present !or the 
33 court's approval a plan for the continued performance 
34 of the establishment's obligations durtng the pendency 
35 of an appeal. The plan shall provide for the 
36 continued performance of purchase agreements in ~ 
37 normal course of events, notwithstanding the .grouRds 
38 alleged in support of the order of li~idation 
39 including the ground of insolvency. I~ the defen~nt 
40 establishment's financial condition, i~ the jud~nt 
41 of the commissioner, will not support the full 
42 performance of all obligations during ~he appeal -' 
43 pendency period, the plan may prefer the claims of 
44 certain purchasers and claimants over creditors arid 
45 interested parties as well as other purchasers and 
46 claimants, as the commissioner finds to be tair ahd 
47 equitable considering the relative ciicumstances •t 
48 such purchasers and claimants. The court shall 
49 exam~ne the plan submitted by the commissioner and if 
50 it finds the plan to be in the best interests of the 
S-3434 -42-
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1 part1es, the court shall approve the plan. An action 
2 shall not lie against the comm1ssioner or any of the 
3 comrniss1oner's deput1es, agents, clerks, ass1stants, 
4 or attorneys by any party based on preference in a~ 
S appeal pendency plan approved by the court 
6 3. POWERS OF LIQUIDATOR. 
7 a. The l1quidator may do any of the follow1ng: 
8 (1) Appoint a special deputy to act for the 
9 liqu1dator under th1s chapter, and determine the 

10 spec1al deputy's reasonable compensation. The special 
11 deputy shall have all the powers of the liquidator 
12 granted by th1s section. The special deputy shall 
13 serve at the pleasure of the liquidator. 
14 (2) Hire employees and agents, legal counsel, 
15 accountants, appra1sers, consultants, and other 
16 personnel as the comm1ss1oner may deem necessary to 
17 assist in the l1quidation. 
18 (3) W1th the approval of the court, fu< reasonable 
19 compensation of employees and agents, legal counsel. 
20 accountants, appraisers, and consultants. 
21 (4) Pay reasonable compensation to persons 
22 appointed and defray from the funds or assets of the 
23 establishment all expenses of taking possession of, 
24 conserving, conduct1ng, liquidating, dispos1ng of, or 
25 otherwise dealing w1th the bus1ness and property of 

6 the establishment. If the property of the 
27 establishment does not contain sufficient cash or 
28 liquid assets to defray the costs incurred, the 
29 comrn1ssioner may advance the costs so incurred out of 
30 the 1nsurance dlVlSlon regulatory fund. Amounts so 
31 advanced for expenses of administration shall be 
32 repaid to the 1nsurance div1sion regulatory fund for 
33 the use of the div1sion out of the first available 
34 moneys of the establ1shment. 
35 (5) Hold hearings, subpoena wltnesses, and compel 
36 the1r attendance, adm1nister oaths, examine a person 
37 under oath, and compel a person to subscribe to the 
38 person's testlmony after it has been correctly reduced 
39 to wr1t1ng, and in connection to the proceed1ngs 
40 require the production of books, accounts, papers, 
41 correspondence, memoranda, purchase agreements, f1les, 
42 or other documents or records which the liquidator 
43 deems relevant to the inquiry. 
44 (6) Collect debts and moneys due and cla1ms 
45 belonging to the establishment, wherever located. 
46 Pursuant to this subparagraph, the liquidator may do 
47 any of the follow1ng: 
48 (a) Institute timely act1on in other jurisdictions 
49 to forestall garnishment and attachment proceed1ngs 

against debts. 
3434 -43-
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1 (bl Perform acts as are necessary or expedient to 
2 collect, conserve, or protect its as~ets or property, 
3 including the power to sell, compound, compromise, o~ 

4 assign debts for purposes of collection upon terms a~d 
5 conditions as the liquidator deems best. 
6 (c) Pursue any creditor's remedies available to 
7 enforce claims. 
8 (7} Conduct public and private salea of the 
9 property of the establishment. 

10 (8) Use assets of the establishment under a 
11 liquidation order to transfer obligations of purch~e 
12 agreements to a solvent establishment, if the transfer 
13 can be accomplished without prejudice to the 
14 applicable priorities under subsection 18. 
15 (9) Acquire, hypothecate, encumber, lea~e. 

16 improve, sell, transfer, abandon, or otherwise dispose 
17 of or deal with property of the establiahment at its 
18 market value or upon terms and conditions as are fair 
19 and reasonable. The liquidator shall also have power 
20 to execute, acknowledge, and deliver deeds, 
21 assignments, releases, and other instruments necessary 
22 to effectuate a sale of property or other transaction 
23 in connection with the liquidation. 
24 (10) Borrow money on the security of the 
25 establishment's assets or without security and execute 
26 and deliver documents necessary to that transaction 
27 for the purpose of facilitating the liquidatlon. 
28 Money borrowed pursuant to this subparagraph shall;be 
29 repaid as an administrative expense and ~hall have 
30 priority over any other class 1 claims under the · 
31 priority of distribution established in subsection 18. 
32 (lll Enter into contracts as necessary to carry 
33 out the order to liquidate and affirm or disavow 
34 contracts to which the establishment ia a party. 
35 (12) Continue to prosecute and to institute in the 
36 name of the establishment or in the l~quidator's own 
37 name any and all suits and other legal proceedinga, in 
38 this state or elsewhere, and to abandon the 
39 prosecutlon of claims the liquidator O.ems 
40 unprofitable to pursue further. 
41 (13) Prosecute an action on behalf of the 
42 creditors, purchasers, or owners against an officer of 
43 the establishment or any other person. 
44 (14) Remove record~ and property of the 
45 establishment to the offices of the commissioner or to 
46 other places as may be convenient for :the purposeiS of 
47 efficient and orderly execution of the liquidation. 
48 (15) Deposit in one or more banks in this state 
49 sums as are required for meeting current 
50 administration expenses and distributions. 
s-3434 -44-
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45 
(16) Unless the court orders otherwise, 1nvest 

funds not currently needed 2 
3 (17) F1le necessary documents for recording 1n 
4 off1ce of the recorder of deeds or record office 1n 
5 this state or elsewhere where property of the 

the 

6 establishment ts located. 
7 

8 
9 

10 

(18) Assert defenses ava1lable to the 
establishment aga1nst th1rd persons including statutes 
of lim1tat1ons, statutes of fraud, and the defense of 
usury. A waiver of a defense by the establishment 

11 after a petitton 1n liqu1dation has been filed shall 
12 not btnd the liqu1dator. 
13 (19) Exercise and enforce the rights, remed1es, 
14 and powers of a creditor, purchaser, or owner, 
15 including the power to avoid transfer or lien that may 
16 be given by the general law and that LS not 1ncluded 
17 
18 
I 9 
20 
21 
22 
23 
24 
25 

6 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 

w1thin subsections 7 through 9. 
(20) Intervene 1n a proceedtng wherever instituted 

that m1ght lead to the appointment of a receiver or 
trustee, and act as the rece1ver or trustee whenever 
the appointment is offered. 

(21) Exerc1se powers now held or later conferred 
upon recetvers by the laws of thLS state wh1ch are not 
inconsistent with this chapter. 

b. This subsection does not ltmit the liqu1dator 
or exclude the ltqutdator from exerctsing a power not 
listed in paragraph "a" that may be necessary or 
appropriate to accomplish the purposes of th1s 
chapter. 

4. NOTICE TO CREDITORS AND OTHERS. 
a. Unless the court otherwise directs, the 

l1quidator shall give notice of the liquidation order 
as soon as poss1ble by doing both of the following: 

(1) Ma1ling notice, by first-class maLl, to all 
persons known or reasonably expected to have claims 
aga1nst the establishment, including purchasers, at 
their last known address as indicated by the records 
of the establishment. 

(2) Publicat1on of notice 1n a newspaper of 
general circulation in the county in which the 
establishment has its pr1ncipal place of bus1ness and 
1n other locat1ons as the liquidator deems 

4 3 appropriate. 
44 b. Notice to potential claimants under paragraph 
45 "a'' shall require claimants to ftle with the 
46 liquidator thetr cla1ms together with proper proofs of 

the clatm under subsection 13 on or before a date the 
l1quidator shall spec1fy in the notice. Claimants 
shall keep the liquidator 1nformed of their changes of 

0 address, 1f any. 
-3434 -45-
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1 c. If notice ~s given pursuant to this subsection, 
2 the distribution of assets of the establishment under 
3 th~s chapter shall be conclusive with respect to 
4 claimants, whether or not a claimant actually received 
5 notice. 
6 5. ACTIONS BY AND AGAINST LIQUIDATOR. 
7 a. After issuance of an order appointing a 
8 liquidator of an establishment, an action at law or 
9 equity shall not be brought against the establishment 

10 within this state or elsewhere, and exi,ting actio~ 
11 shall not be maintained or further presented after' 
12 issuance of the order. Whenever in the liquidator's 
13 judgment, protection of the estate of tbe · 
14 establishment necessitates intervention in an action 
15 against the establishment that is pending outside this 
16 state, the liquidator may intervene in the action. 
17 The liquidator may defend, at the expenae of the :. 
18 estate of the establishment, an action in which the 
19 liquidator intervenes under this sect~on. 
20 b. Within two years or such additional time as 
21 applicable law may permit, the liquidator, after the 
22 issuance of an order for liquidation, mey institute an 
23 action or proceeding on behalf of the estate of th• 
24 establishment upon any cause of action against which 
25 the period of limitation fixed by applicable law ha5 
26 not expired at the time of the filing of the petition 
27 upon which the order is entered. If a period o! 
28 limitation is fixed by agreement for instituting a 
29 suit or proceeding upon a claim, or for filing a 
30 claim, proof of claim, proof of loss, demand, notice, 
31 or the like, or if in a proceeding, judicial or · 
32 otherwise, a per1od of limitation is fixed in the · 
33 proceeding or pursuant to applicable l&w tor takin9 an 
34 action, filing a claim or pleading, or doing ~ a~. 
35 and if the period has not expired at the date of t~e 
36 filing of the petition, the liquidator may, for t~ 
37 benefit of the estate, take any action or do any act, 
38 required of or permitted to the establ~shment, within 
39 a period of one hundred eighty days subsequent to ;he 
40 entry of an order for liquidation, or within a furlher 
41 period as is shown to the satiafaction'of the cou~ 
42 not to be unfairly prejudicial to the Other party.; 
43 c. A statute of limitations or defense of lac~s 
44 shall not run with respect to an action against an• 
45 establishment between the filing of a petition for 
46 liquidation against the establishment and the denial 
47 of the petition. An action against th& establis~nt 
48 that might have been commenced when the petition ~s 
49 filed may be commenced for at least sixty days af~r 
50 the petition is denied. 
S-3434 -46-
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6. COLLECTION AND LIST OF ASSETS. 

2 a. As soon as pract1cable after the l1qu1datlon 
3 order but not later than one hundred twenty days after 
4 such order. the liqu1dator shall prepare 1n dupl1cate 
5 a list of the establishment's assets. The list shall 
6 be amended or supplemented as the llquidator may 
7 
8 
9 

determine. One copy shall be filed in the off1ce of 
the clerk of court, and one copy shall be reta1ned for 
the l1quidator's f1les. Amendments and supplements 
shall be similarly f1led. 

b. The l1qu1dator shall reduce the assets to a 
degree of liquidlty that 1s cons1stent Wlth the 
effective execution of the liquidation. 

10 
1 1 
12 
13 
14 c. A submission of a proposal to the court for 
15 d1stribution of assets 1n accordance with subsect~on 
16 11 fulfills the requirements of paragraph "a". 
17 
18 
I 9 
20 
21 
22 
23 
24 
25 

6 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 

7. FRAUDULENT TRANSFERS PRIOR TO PETITION. 
a. A transfer made and an obligat1on incurred by 

an establishment within one year pr1or to the filing 
of a successful petltion for liquidation under th1s 
chapter 1s fraudulent as to then exist1ng and future 
creditors it made or 1ncurred without fair 
consideration, or w1th actual intent to h1nder, delay, 
or defraud e1ther existing or future cred1tors. A 
fraudulent transfer made or an obl1gation 1ncurred by 
an establishment ordered to be liquidated under this 
chapter may be avo1ded by the liquidator, except as to 
a person who in good faith is a purchaser, l1enor, or 
obligee for a present fa1r equivalent value. A 
purchaser, lienor, or obligee, who in good fa1th has 
given a consideration less than present fair 
equivalent value for such transfer, l1en, or 
obligation, may retain the property, llen, or 
obl1gat1on as security for repayment. The court may, 
on due notice, order any such transfer, lien, or 
obligation to be preserved for the benefit of the 
estate, and ~n that event, the receiver shall succeed 
to and may enforce tne rights of the purchaser, 
lienor, or obligee. 

b. (1) A transfer of property other than real 
property is made when it becomes perfected so that a 
subsequent lien obtainable by legal or equitable 
proceed1ngs on a s~mple contract could not become 
superior to the rights of the transferee under 
subsection 9, paragraph ''c". 

(2) A transfer of real property is made when 1t 
becomes perfected so that a subsequent bona fide 
purchaser from the establishment could not obtain 
rights superior to the rights of the transferee. 

{3) A transfer which creates an equitable lien is 
-47-
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1 not perfected 1f there are available means by which a 
2 legal lien could be perfected. 
3 (4) A transfer not perfected 
4 of a petition for liquidation ~s 

5 immed1ately before the fil1ng of 
6 pet.1t1on. 

prior to the filing 
deemed to be made 
the successful 

7 (5) This subsection applies whether or not there 
8 are or were creditors who might have obtained a lian 
9 or persons who might have become bona f~de purchase~s. 

10 8. FRAUDULENT TRANSFER AFTER PETITION. 
11 a. After a petition for liquidation has been 
12 filed, a transfer of real property of the 
13 establishment made to a person acting in good faith is 
14 valid against the liquidator if made for a present 
15 fair equivalent value. If the transfer is not made 
16 for a present fair equivalent value, then the tran•fer 
17 is valid to the extent of the present consideration 
18 actually paid for wh1ch amount the transferee shal~. 
19 have a lien on the property transferred. The · 
20 commencement of a proceeding in liquidation is 
21 construct1ve notice upon the recording of a copy oj 
22 the petition for or order of liquidation with the 
23 recording or deeds in the county where •ny real 
24 property in question is located. The exercise by a 
25 c.ourt of the United States or a state or JUrisdiction 
26 to authorize a judicial sale of real property of the 
27 establishment within a county in a state shall not be 
28 impaired by the pendency of a proceeding unless the 
29 copy is recorded in the county prior to the 
30 consummation of the judicial sale. 
31 b. After a petition for liquidation has been filed 
32 and before e1ther the liquidator takes possession of 
33 the property of the establishment or an order of 
34 liquidation is granted: 
35 (1) A transfer of the property, otber than re~ 
36 property, of the establishment ~ade to a peraon aating 
37 in good faith is valid against the liqUidator if .. de 
38 for a present fair equivalent value. If the tran~er 
39 was not made for a present fair equivalent value, .then 
40 the tran~fer is valid to the extent of the present 
41 consideration actually paid for which amount·the 
42 transferee shall have a lien on the property. 
43 transferred. 

• 

44 (2) If acting in good faith, a per8on indebte4·to 
45 the establishment or holding property of the -. 
46 establishment may pay the debt or delLver the 
47 property, or any part of the property, to the 

... 
48 establishment or upon the establishment's order a:t· if 
49 the petition were not pending. 
50 (3) A person hav1ng actual knowledge of the 
S-3434 -4B-
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1 pending l1qu1dation is not acting in good faith. 
2 141 A person assert1ng the validity of a transfer 
3 under this subsection has the burden of proof. Except 
4 as prov1ded in thls subsect1on, a transfer by or on 
5 behalf of the establ~shment after the date of the 
6 pet1t1on for l1qu1dat10n by any person other than the 
7 l1qu1dator 1s not valid aga1nst the liquidator. 
8 c. A person rece1ving any property from the 
9 establ1shment or any benef~t of the property of the 

10 establishment wh1ch is a fraudulent transfer under 
11 paragraph "a" is personally liable for the property or 
12 benefit and shall account to the liqu~dator. 
13 d. Th1s chapter does not 1mpa1r the negot1abil1ty 
14 of currency or negot1able instruments. 
15 9. VOIDABLE PREFERENCES AND LIENS. 
16 a. (1) A preference ~sa transfer of the property 
17 of an establishment to or for the benefit of a 
18 creditor for an antecedent debt made or suffered by 
19 the establishment with~n one year before the filing of 
20 a successful petition for l1gu1dation under th1s 
21 chapter, the effect of which transfer may be to enable 
22 the creditor to obtain a greater percentage of th1s 
23 debt than another creditor of the same class would 
24 receive. If a liquidation order ~s entered wh1le the 
25 establ~shment is already subject to a receivership, 

6 then the transfers are preferences if made or suffered 
27 within one year before the filing of the successful 
28 petition for the rece1vership, or w~th~n two years 
29 before the fil1ng of the successful pet1t1on for 
30 liquidatlon, whichever time is shorter. 
31 121 A preference may be avoided by the liquidator 
32 if any of the following exist: 
33 (a) The establishment was insolvent at the t1me of 
34 the transfer. 
35 (b) The transfer was made within four months 
36 before the filing of the petition. 
37 (c) At the time the transfer was made, the 
38 cred1tor rece1v1ng it or to be benefited by the 
39 transfer or the cred1tor's agent acting with reference 
40 to the transfer had reasonable cause to believe that 
41 the establishment was insolvent or was about to become 
42 insolvent. 
43 ld) The cred1tor receiving the transfer was an 
44 officer, or an employee, attorney, or other person who 
45 was 1n fact 1n a position of comparable influence in 
46 the establishment to an officer whether or not the 

person held the pos1tion of an officer, owner, or 
other person, firm, corporation, association, or 
aggregation of persons with whom the establishment did 
not deal at arm's length. 

-49-
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1 (3) Where the preference is voidable, the 
2 liqu1dator may recover the property. I! the property 
3 has been converted, the liquidator may recover its · 
4 value from a person who has received or converted the 
5 property. However, if a bona fide purchaser or lienor 
6 has given less than the present fair equivalent value, 
7 the purchaser or lienor shall have a lien upon the 
8 property to the extent of the consideration actually 
9 given. Where a preference by way of lien or security 

10 interest is voidable, the court may on ~ue notice 
11 order the lien or security interest to be preserved 
12 for the benefit of the estate, in which·event the lien 
13 or title shall pass to the liqu1dator .. 
14 b. (1) A transfer of property other than real 
15 property is made when it becomes perfected so that a 
16 subsequent lien obtainable by legal or equitable 
17 proceedings on a simple contract could not become 
18 superior to the r1ghts of the transferee. 
19 !2) A transfer of real property is made when it 
20 becomes perfected so that a subsequent bona fide 
21 purchaser from the establishment could not obtain 
22 rights superior to the rights of the transferee. 
23 (3) A transfer which creates an equitable lien is 
24 not perfected if there are available means by whicb a 
25 legal lien could be created. 
26 (4) A transfer not perfected prior to the filing 
27 of a petition for liquidation is deemed to be made 
28 immediately before the filing of the su~cessful 
29 pet1tion. 
30 !5) This subsection applies whether or not there 
31 are or were creditors who might have ob~ained lienD or 
32 persons who might have become bona fide·. purchasers. 
33 c. ( 1) A lien obtainable by legal or equitable 
34 proceedings upon a simple contract is one arising in 
35 the ordinary course of the proceedings upon the entry 
36 or docketing of a judgment or decree, or upon 
37 attachment, garnishment, execution, or like proce~. 
38 whether before, upon, or after judgment· or decree and 
39 whether before or upon levy. It does not include ·.1 

40 liens which under applicable law are given a spec~l 
41 priority over other liens which are prior in time.j 
42 (2) A lien obtainable by legal or equitable 
43 proceedings may become superior to the ·rights of « 
44 transferee, or a purchaser may obtain rights supe~or 
45 to the rights of a transferee within the meaning ~l 
46 paragraph "b", if such consequences follow only frcDm 
47 the lien or purchase itself, or from the lien or . 
48 purchase followed by a step wholly within the control 
49 of the respective lienholder or purchaser, with or 
50 without the aid of ministerial action by public 
S-3434 -50-

Page 50 

.. 
' 

!:' 
... 

~ 
• 
l 

. . 
f 

. .· 

r . ... 
.. 

. 
• 

'• •! 
~--..-

t 
·~ , ... •. 



SENATE CLIP SHEET 

S-3434 
Page 51 

APRIL 24, 2001 

1 off1cials. However. a 11en could not become super1or 
2 and a purchase could not create supertor rtghts for 
3 the purpose of paragraph ''b'' through an act subsequent 
4 to the obtaining of a lien or subsequent to a purchase 
5 which requires the agreement or concurrence of any 
6 th1rd party or which requ1res further JUdiclal action 
I or ruling. 
8 d. A transfer of property for or on account of a 
9 new and contemporaneous consideration, which lS under 

10 paragraph ''b'' made or suffered after the transfer 
11 because of delay 1n perfecting it, does not become a 
12 transfer for or on account of an antecedent debt if 
13 any acts requ1red by the applicable law to be 
14 performed in order to perfect the transfer as against 
15 liens or a bona f1de purchaser's rights are performed 
16 within twenty-one days or any period expressly allowed 
17 by the law, whichever is less. A transfer to secure a 
18 future loan, 1f a loan lS actually made, or a transfer 
19 which becomes security for a future loan, shall have 
20 the same effect as a transfer for or on account of a 
21 new and contemporaneous cons1deration. 
22 e. If a lien which is voidable under paragraph 
23 ''a", subparagraph (2), has been dissolved by the 
24 furnishing of a bond or other obltgation, the surety 
25 of which has been indemnif1ed directly or indirectly 
26 by the transfer or the creat1on of a lien upon 
21 property of an establishment before the ftling of a 
28 petltion under this chapter which results 1n the 
29 liqu1dat1on order, the 1ndemn1fying transfer or lien 
30 is also vo1dable. 
31 f. The property affected by a lien voidable under 
32 paragraphs ''a'' and ''e'' is dtscharged from the lien. 
33 The property and any of the indemnifying property 
34 transferred to or for the benefit of a surety shall 
35 pass to the liquidator. However, the court may on due 
36 notice order a lien to be preserved for the benefit of 
37 the estate and the court may direct that the 
38 conveyance be executed to evidence the title of the 
39 liqu1dator. 
40 q. The court shall have summary jurisdlction of a 
41 proceeding by a liquidator to hear and determ1ne the 
42 rights of the parties under this section. Reasonable 
43 notice of hearing 1n the proceeding shall be given to 
44 all parties in interest, tncluding the obltgee of a 
45 releastng bond or other like obligation. Where an 
46 order is entered for the recovery of indemnifying 
47 property in k1nd or for the avoidance of an 
48 indemn1fy1ng lien, upon applicat1on of any party in 
49 interest, the court shall 1n the same proceeding 

0 ascerta1n the value of the property or l1en. If the 
-3434 -51-
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1 value lS less than the amount for which the property 
2 is indemnif1ed or less than the amount of the lien, 
3 the transferee or lienholder may elect to retain the 
4 property or lien upon payment of its value, as 
S ascertained by the court, to the l1quidator within the 
6 time as fixed by the court. 
7 h. The liability of a surety under a releasing 
8 bond or other like obligation is discharged to the 
9 extent of the value of the indemnifying property 

10 recovered or the indemnifying l1en nullified and 
11 avoided by the liquidator. Where the property is 
12 retained under paragraph "g", the liability of the 
13 surety is discharged to the extent of the amount paid 
14 to the liquidator. 
15 i. If a cred1tor has been preferred for property 
16 which becomes a part of the establishment's estate,_, 
17 and afterward in good faith gives the establishnen~ 
18 further credit Wlthout security of any kind, the ' 
19 amount of the new credit remaining unpaid at the t~e 
20 of the petition may be set off against the preferenee 
21 which would otherwise be recoverable from the 
22 creditor. 
23 j. If within four months before the filing of a 
24 successful petLtion for liquidation under this 
25 chapter, or at any time in contemplation of a 
26 proceeding to liquidate, an establ1shment, directly or 
27 indirectly, pays money or transfers property to an 
28 attorney for services rendered or to be rendered, the 
29 transaction may be examined by the court on its own 
30 motion or shall be examined by the court on petition 
31 of the lLquidator. The payment or transfer shall be 
32 held valid only to the extent of a reasonable amo~t. 
33 to be determined by the court. The excess may be 
34 recovered by the liquidator for the beMfit of the' 
35 estate. However, where the attorney ia in a posic~on 
36 of influence in the establishment or an affiliate, 
37 payment of any money or the transfer of any property 
38 to the attorney for services rendered or to be 
39 rendered shall be governed by the provisions of 
40 paragraph "a", subparagraph (2), subparagraph 
41 subdivision (d). 
42 k. (1) An officer, manager, employee, . 
43 shareholder, subscriber, attorney, or other perso~. 
44 acting on behalf of the establishment who knowing~ 
45 participates in giving any preference When the petBon 
4 6 has reasonable cause to believe the est:ablislunent ~is 
47 or is about to become insolvent at the time of th~ 
48 preference is personally liable to the liquidator "for 
49 the amount of the preference. There is an inference 
50 that reasonable cause exists if the transfer was made 
S-3434 -52-
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1 within four months before the date of f1l1ng of thrs 
2 successful petition for lrqurdation. 
3 (2) A person recerving property from the 
4 establishment or the benefit of the property of the 
5 establishment as a preference vo1dable under paragraph 
6 ''a'' is personally liable for the property and shall 
7 account to the liquidator. 
8 (3) This subsection shall not preJudice any other 
9 cla1m by the liquidator against any person. 

10 10. CLAIMS OF HOLDER OF VOID OR VOIDABLE RIGHTS. 
11 a. A clarm of a creditor who has received or 
12 acquired a preference, lren, conveyance, transfer, 
13 ass1gnment, or encumbrance, vordable under this 
14 chapter, shall not be allowed unless the credrtor 
1~ surrenders the preference, lren, conveyance, transfer, 
16 assignment, or encumbrance. If the avoidance is 
17 effected by a proceeding in which a frnal judgment has 
18 been entered, the claim shall not be allowed unless 
19 the money is paid or the property is delivered to the 
20 liquidator within thirty days from the date of the 
21 entering of the final Judgment. However. the court 
22 having jurisdictron over the liquidatron may allow 
23 further trme if there rs an appeal or other 
24 continuation of the proceeding. 
25 b. A claim allowable under paragraph ''a" by reason 

6 of a voluntary or involuntary avoidance, preference. 
lien, conveyance, transfer, assignment, or encumbrance 

28 may be filed as an excused late filing under 
29 subsection 12, if filed within thirty days from the 
30 date of the avoidance or within the further time 
31 allowed by the court under paragraph "a". 
32 11. LIQUIDATOR'S PROPOSAL TO DISTRIBUTE ASSETS. 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 

a. From time to trme as assets become available, 
the liquidator shall make applrcation to the court for 
approval of a proposal to drsburse assets out of 
marshaled assets. 

b. The proposal shall 
for all of the followrng: 

11) Reserving amounts 
following: 

at least rnclude provrsions 

for the payment of all the 

(al Expenses of administration. 
(b) To the extent of the value of the security 

held, the payment of claims of secured credrtors. 
(C) Claims falling within the priorities 

established rn subsection 18, paragraphs ''a'' and ''b''. 
(2) Disbursement of the assets marshaled to date 

and subsequent disbursement of assets as they become 
available. 

Action on the application may be taken by the 
provided that the liquidator's proposal complies 

-53-
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3 a. Proof of all claims shall be tiled with the 
4 liquidator 1n the form requ1red by subsection 13 on or 
5 before the last day for f1l1ng specified in the notice 
6 required under subsection 4. 
7 b. The liquidator may permit a claimant making a 
8 late filing to share in distr1butions, whether past or 
9 future, as if the claimant were not late, to the 

10 extent that the payment will not prejudice the orderly 
11 adm1nistration of the liquidation un~er any of the 
12 following circumstances: 
13 (1} The existence of the claim was not known to 
14 the claimant and the claimant f1led the claim as 
15 promptly as reasonably possible after learning of it. 
16 (2} A transfer to a creditor was avoided under 
17 subsections 7 through 9, or was voluntarily 
18 surrendered under subsection 10, and the filing 
19 satisfies the conditions of subsection 10. 
20 (3) The valuation under subsection 17 of security 
21 held by a secured creditor shows a deficiency, which 
22 is filed within thirty days after the valuation. 
23 c. The liquidator may consider any claim filed 
24 late and permit the claimant to receive distributions 
25 which are subsequently declared on any claims of the 
26 same or lower priority if the payment does not 
27 prejudice the orderly administration of the 
28 liquidation. The late-filing claimant shall receive 
29 at each distribution the same percentage of the amount 
30 allowed on the claim as is then being paid to 
31 claimants of any lower priority. This shall continue 
32 until the claim has been paid in full. 
33 13. PROOF OF CLAIM. 
34 a. Proof of claim shall consist of a statement 
35 signed by the claimant that includes all of th• 
36 following that are applicable: 
37 !ll The particulars of the cla1~, includinq the 
38 consideration given for it. 
39 !2} The identity and amount of the security on the 
40 claim. 
41 (3} The payments, if any, made on th&debt. 
42 (4} A statement that the sum claimed is justly 
43 owing and that there is no setoff, counterclaim, or 
44 defense to the claim. 
45 (5} Any right of priority of p~yment or other 
46 specific right asserted by the claimant. 
47 (6} A copy of the wr1tten instrument which is ~he 
48 foundation of the claim. 
49 (7} The name and address of the claimant and the 
50 attorney who represents the claimant, if any. 
S-3434 -54-
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1 b. A claim need not be cons1dered or allowed 1f it 
2 does not conta1n all the 1nformation identlfied 1n 
3 paragraph ''a'' which 1s app1lcable. The l1quidator may 
4 require that a prescribed form be used and may require 
~ that other 1nformation and documents be included. 
6 c. At any time the l1quidator may request the 
7 claimant to present 1nformation or evidence 
8 supplementary to that required under paragraph ''a'', 
9 and may take testimony under oath, requ1re product1on 

10 of affidavits or depositions, or otherwise obtain 
11 additional information or evidence. 
12 d. A judgment or order against an establ1shment 
13 entered after the date of fil1ng of a successful 
14 petition for liquidation, or a judgment or order 
15 against the establishment entered at any tlme by 
16 default or by collusion need not be considered as 
17 evidence of llabillty or of the amount of damages. A 
18 judgment or order against an establishment before the 
19 filing of the pet1tion need not be considered as 
20 ev1dence of l1ability or of the amount of damages. 
21 14. SPECIAL CLAIMS. 
22 a. A claim may be allowed even if contingent, if 
23 1t is filed pursuant to subsection 12. The clatm may 
24 be allowed and the claimant may partlctpate in all 
25 distributions declared after it is f1led to the extent 

6 that it does not prejudice the orderly administration 
27 of the liquidat1on. 
28 b. Claims that are due except for the passage of 
29 time shall be treated as absolute claims are treated. 
30 However, the claims may be dtscounted at the legal 
31 rate of interest. 
32 c. Claims made under employment contracts by 
33 directors, prtncipal officers, or persons tn fact 
34 perform1ng sim1lar funct1ons or having s1milar powers 
35 are limlted to payment for services rendered prior to 
36 the iSsuance of an order of liquidation under 
37 subsection 2. 
38 15. DISPUTED CLAIMS. 
39 a. If a claim is denied in whole or tn part by the 
40 liquidator, written notice of the determination shall 
41 be given to the claimant or the claimant's attorney by 
42 first-class mail at the address shown tn the proof of 
43 claim. Within sixty days from the ma1l1ng of the 
44 notice, the clatmant may file objections with the 
45 1tqutdator. Unless a filing is made, the claimant 
46 shall not further object to the determtnatton. 

b. If objections are filed wtth the liquidator and 
the liquidator does not alter the denial of the claim 
as a result of the objections, the ltqutdator shall 
ask the court for a hearing as soon as practicable and 

-5~-
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1 g~ve notice of the hearing by first-class mail to the 
2 claimant or the claimant's attorney and to any otber 
3 persons directly affected. The notice shall be given 
4 not less than ten nor more than th~rty days before the 
5 date of hearing. The matter shall be heard by the 
6 court or by a court-appointed referee. The referee 
7 shall subm~t findings of fact along with a 
8 recommendation. 
9 16. CLAIMS OF OTHER PERSON. If a creditor, whose 

10 claim against an establishment is seeured 1n whole or 
11 in part by the undertaking of another person, fails to 
12 prove and file that claim, then the ather person may 
13 do so in the creditor's name and shall be subrogated 
14 to the rights of the creditor, whether the claim has 
15 been filed by the creditor or by the other person in 
16 the creditor's name to the extent that the other 
17 person discharges the undertaking. Mowever, in the 
18 absence of an agreement with the creditor to the 
19 contrary, the other person is not entitled to any 
20 distribution until the amount paid to the creditor on 
21 the undertaking plus the distributions paid on the 
22 claim from the establishment's estate to the creditor 
23 equal the amount of the entire claim of the creditor. 
24 An excess received by the creditor shall be held by 
25 the creditor in trust for the other person. 
26 17. SECURED CREDITOR'S CLAIMS. 
27 a. The value of the secur~ty he1d by a secured 
28 creditor shall be determined in one of the following 
29 ways, as the court may direct: 
30 (1) By converting the security into money 
31 according to the terms of the agreement pursuant to 
32 which the security was delivered to the creditors. 
33 (2) By agreement, arbitration, compromise, or 
34 litigation between the creditor and the liquidator. 
35 b. The determination shall be under the 
36 supervision and control of the coure with due ~~ard 
37 for the recommendation of the liquidator. The amount 
38 so determ~ned shall be credited upon the securea 
39 claim. A deficiency shall be treat•d as an un.acured 
40 claim. If the claimant surrenders ~he security to the 
41 liquidator, the entire claim shall be allowed as it 
42 unsecured. 
43 18. PRIORITY OF DISTRIBUTION. The priority of 
44 distribution of claims from the est&blishment's estate 
45 shall be ~n accordance with the order in which ~ach 
46 class of claims is set forth. ClaiDs in each olass 
47 shall be paid in full or adequate funds retained for 
48 the payment before the members of the next cla&s 
49 receive any payment. Subclasses shall not be 
50 established within a class. The order of distributi9n 
S-3434 -56-
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1 of cla1ms 1s as follows: 
2 a. CLASS 1. 
3 adminlstration, 
4 follow1ng: 

The costs and expenses of 
including but not l1m1ted to the 

5 (1) Actual and necessary costs of preserv1ng or 
6 recover1ng the assets of the establishment. 
7 (21 Cornpensat1on for all authorized serv1ces 
8 rendered in the liqu1dation. 
9 (31 Necessary flhng fees. 

10 (4) Fees and m1leage payable to witnesses. 
11 (S) Author1zed reasonable attorney fees and other 
12 profess1ona1 services rendered in the liquidat1on. 
13 b. CLASS 2. Reasonable compensat1on to employees 
14 for services performed to the extent that they do not 
15 exceed two months of monetary compensation and 
16 represent payment for services performed withln one 
17 year before the filing of the petition for 
18 liqu1dat1on. Officers and directors are not entitled 
19 to the benef1t of th1s pr1ority. The pr1ority is 1n 
20 lieu of other s1m1lar pr1ority wh1ch may be author1zed 
21 by law as to wages or compensat1on of employees. 
22 c. CLASS 3. Claims under purchase agreements. 
23 d. CLASS 4. Cla1ms of general creditors. 
24 e. CLASS 5. Cla1ms of the federal or of any state 
25 or local government. Cla1ms, 1ncluding those of a 

6 governmental body for a penalty or forfeiture, are 
27 allowed in this class only to the extent of the 
28 pecun1ary loss susta1ned from the act, transaction, or 
29 proceeding out of wh1ch the penalty or forfeiture 
30 arose, with reasonable and actual costs incurred. The 
31 remainder of such claims shall be postponed to the 
32 class of claims under paragraph "g''. 
33 f. CLASS 6. Claims tiled late or any other claims 
34 other than cla1ms under paragraph ''g''. 
35 g. CLASS 7. The claims of shareholders or other 
36 owners. 
37 19. LIQUIDATOR'S RECOMMENDATIONS TO THE COURT. 
38 a. The liquidator shall review claims duly filed 
39 in the liquidat1on and shall make further 
40 investigation as necessary. The l1quidator may 
41 compound, compromise, or in any other manner negotiate 
42 the amount for which claims will be recommended to the 
43 court except where the liquidator is required by law 
44 to accept claims as settled by a person or 
45 organization. Unresolved disputes shall be determ1ned 
46 under subsection 15. As soon as practicable, the 

liquidator shall present to the court a report of the 
cla1ms against the establishment with the liquidator's 
recomrnendatlons. The report shall 1nclude the name 

0 and address of each claimant and the amount of the 
3434 -57-
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2 b. The court may approve, d~sapprove, or modify 
3 the report on claims by the liquidator. Reports not 
4 modified by the court within s1xty days following 
5 submission by the liquidator shall be treated by the 
6 liquidator as allowed claims, subject to later 
7 modification or to rulings made by the court puraua~t 
8 to subsection 15. A claim under a policy of insurance 
9 shall not be allowed for an amount in excess of the 

10 applicable policy limits. 
11 20. DISTRIBUTION OF ASSETS. Under the direction 
12 of the court, the liquidator shall pay distributions 
13 in a manner that will ensure the proper recognition of 
14 priorities and a reasonable balance between the 
15 expeditious completion of the liquidation and the 
16 protection of unliquidated and undetermined claims, 
17 including third-party claims. Distribution of as•ets 
18 in kind may be made at valuations set by agreement 
19 between the liquidator and the credi~or and approved 
20 by the court. 
21 21. UNCLAIMED AND WITHHELD FUNDS. 
22 a. Unclaimed funds subject to distribut1on 
23 remaining in the liquidator's hands when the 
24 liquidator is ready to apply to the court for 
25 discharge, including the amount distributable to a 
26 creditor, owner, or other person who is unknown or 
27 cannot be found, shall be deposited with the treasurer 
28 of the state, and shall be paid without interest, 
29 except as provided in subsection 18, to the person 
30 entitled or to the person's legal representative upon 
31 proof satisfactory to the treasurer of state of the 
32 right to the funds. Any amount on deposit not claimed 
33 within six years from the discharge of the liquidator 
34 is deemed to have been abandoned and shall becoae the 
35 property of the state without formal escheat 
36 proceedings and be transferred to the insurance 
37 division regulatory fund. 
38 b. Funds withheld under subsection 14 and not 
39 distributed shall upon discharge of the liquidator be 
40 deposited with the treasurer of state and paid 
41 pursuant to subsection 18. Sums remaininq which under 
42 subsection 18 would revert to the undistributed asseta 
43 of the establishment shall be transferred to the 
44 insurance division regulatory fund and become ~e 
45 property of the state as provided uDder paraqraph "a", 
46 unless the commissioner in the commissioner's 
47 discretion petitions the court to reopen the 
48 liquidation pursuant to subsection 23. 
49 c. Notwithstanding any other provision of this 
50 chapter, funds as identified in paragraph "a", with 
S-3434 -58-
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1 the approval of the court, shall be made available to 
2 the commissioner for use in the detect1on and 
3 prevention of future 1nsolvenc1es. The commiss1oner 
4 shall hold these funds In the tnsurance dtvtston 
:, regulatory fund and shall pay without interest, except 
6 as provtded in subsectton 18, to the person entitled 
7 to the funds or to the person's legal representative 
8 upon proof satisfactory to the commissioner of the 
9 person's r1ght to the funds. The funds shall be held 

10 by the commissioner for a period of two years at which 
11 time the rights and duties to the unclaimed funds 
12 shall vest tn the commiSSIOner. 
13 22. TERMINATION OF PROCEEDINGS. 
14 a. When all assets just1fying the expense of 
15 collection and dtstrlbution have been collected and 
16 distributed under thts chapter, the liquidator shall 
17 apply to the court for discharge. The court may grant 
18 the discharge and make any other orders, 1ncluding an 
19 order to transfer remaintng funds that are 
20 uneconomical to distrtbute, as appropriate. 
21 b. Any other person may apply to the court at any 
22 time for an order under paragraph "a". If the 
23 application is dented, the applicant shall pay the 
24 costs and expenses of the liquidator in resisting the 
2:, application, including a reasonable attorney fee. 
26 23. REOPENING LIQUIDATION. At any time after the 
27 1iquidatton proceeding has been terminated and the 
28 liquidator discharged, the commissioner or other 
29 Interested party may petttion the court to reopen the 
30 proceedings for good cause including the dtscovery of 
31 additional assets. The court shall order the 
32 proceeding reopened 1f it is satisfied that there IS 
33 justification for the reopening. 
34 24. DISPOSITION OF RECORDS DURING AND AFTER 
3:, TERMINATION OF LIQUIDATION. If it appears to the 
36 commissioner that the records of an establishment in 
37 the process of liqutdation or completely liquidated 
38 are no longer useful, the commissioner may recommend 
39 to the court and the court shall direct what records 
40 shall be retatned for future reference and what 
41 records shall be destroyed. 
42 2:,. EXTERNAL AUDIT OF LIQUIDATOR'S BOOKS. The 
43 court may order audits to be made of the books of the 
44 commissioner relating to a liquidation establtshed 
45 under this chapter, and a report of each audit shall 
46 be filed with the commissioner and with the court. 

The books, records, and other documents of the 
liquidation shall be made available to the auditor at 
any time without notice. The expense of an audit 
shall be considered a cost of administration of the 
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2 Sec. Section 537A.l0, subsection l, pacaqraph 
3 c, subparagraph (3), Code 2001, is amended to read as 
4 follows: 
5 (3) "Franchise" also does not include any contract. 
6 under which a petroleum retailer or petroleum 
7 distributor is authorized or permitted to occupy 
8 leased marketing premises, which presises are to be 
9 employed in connection with the sale; consignment, or 

fo distribution of motor fuel under a trademark which is 
11 owned or controlled by a refiner whieh is regulated by 
12 the federal Petroleum Marketing Practices Act, 15 
13 U.S.C. a 2801 et seq. The term "refiner" raeans any 
14 person engaged in the refining of crude oil to produce 
15 motor fuel, and includes any affiliate of such person. 
16 "Franchise" also does not include a ~ontract entered 
17 into by any person regulated under Chapter 123, 322, 
18 322A, 322B, 322C, 3220, 322F, ~ 522B, or 543B, or a 
19 contract establishing a franchise relationship with 
20 respect to the sale of construction ~quipment, lawn or 
21 garden equipment, or real estate. 
22 Sec. 2001 Iowa Acts, Senate Fil~ 500, section 
23 39, is amended to read as follows: 
24 SEC. 39. EFFECTIVE DATE. Sections 4, ~ 7 throuqh 
25 11, 13 through 22, 34, and 38 of this Act take effeot 
26 January l, 2002. 
27 Sec. Chapters 523A and 523E, Code 20.01. are 
28 repealed? 
29 Title page, line 1, by inserting afte~ the 
30 word "Act" the following: "concerning regulated 
31 industries under the jurisdiction of the commissioner 
32 of insurance relating to various issues relating to 
33 insurance," 
34 3. Title page, line 7, by insereing after the 
35 word "requirements" the following: ", and relatinq to 
36 cemetery and funeral merchandise and funeral services. 
37 establishing permit and purchase agreement 
38 requirements, establishing and appropriating f .. s. and 
39 providing administration, enforcement, and li~idation 
40 procedures, and penalties". 
41 4. By renumbering as necessary. 
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BD&ATI riLE 47) 

AN ACT 

CONCDNING REGULATED INDUSTRIES UNDtR TRE JURISDICTION or TB! 

CONti&SIONER Or INSURAJIC! RILATU«: TO VARIOUS IISUEI IELATIJ«J 

'!"0 INSURANCE, JU~LATIIIO TO T'HI RIGUl.ATlON or IECUIITIU, IY 

D!P'ININC THE TDAS •AGENT• AWD •sECURITY•, PROYIDIHD 

REGISTRATION R!QOIIDtZHTS, PIOVIDINO POl DIICIPLINAIT ACTIONS, 

IMPOSING rEtS AND CIVIL PIHA.LTII!S, PROVIDING FOR TISTIII)NY 

AND THE PRODUCTION OP' EVIDENCE, AUT'801UUNC COOPIUATIOII WITII 

LAW ENroRCEICbiT Dn'ITUS, PROVIOlHC CIUIYMAL PEMALTI&S, AM'D 

ELHUMATINC lll:PORTINC RQJIRDU:MTS, AHD IILATING TO CIMETDY 

AND nJNERAL MUCHANOI&I AND rtiJri&IAL SbVICEI, ISTULJSlllNC 

Pa..IT AND PlJRCHASI ACREDtEHT IU'JQ(JIRDUNTS, !STAILUHIMG AND 

APPROPRIATING rEtS, AND PROVIDING ADKINISTIATIOM, tHroRC&KrNT, 

AND LIQUIDATION PROCEDURES, AND P&KALTI£1. 

IE IT ENACTED BY 'Mil CtNERAL All&aaLY OP TBE I"!'ATI or leMA: 

sect1on 1. Section S02.10l, aubaectlon J, ~raqraph a, 

subpar•9raph (JJ, Code 2001, la aaended to read aa tollowa' 
Cl) £ffect1n9 tranaactiona ln a fed•ral covered ••curity 

aa deacrlb•d in aectiona ll(b)(l) and ll(b)(4J(D) of the 

&ecurlti•• Act of 19)3 aa a .. nd~ ln Pwb. L. No. 104-290~ 

sen•te ril~ 47), p. ' 

co..taaion or other re~uneration il not e1ther directly or 

indlrectlr P!id any peraon for ao11c1t1n9 1n th1a atate. 

Sec. 2. S•ct1on ~02.102, aubsection 19, Code 200l, ls 

.. ended to read aa tollowss 

lt. "lecYrity• •eana any note: 1tock1 treaaury atoclt: 
bond: debenture: evidence of lndebtedn•a•J certific•te of 

lnt•reat or partlclpatlon In 1 profit sharlnq •qr••••nt: 

collateral trust certiftcat•: preorqanitatson certif1c•t~ or 

eubacrlptionJ tranat•rable aharer inveat•ent contrACt: 

vlatlcal settl••ent contract, or any fractional or pool~ 

lntereat in euch contractr votln9 truat certlf1c•ter 
certificate ot deposit for a aecurltyr fract1on•l undiv1d•d 

Interest In an oil, q••· or other •lneral 1•••• or in pay.•nts 
out of production Ynder auch a lea••· rlqht. or royalty: an 

lnt•r••t In a liait~ liability coapany or in a ll•tt~ 
liability partnerahlp or any claaa or aerlea of auch lnter•at. 

tncludln~ any fractional or other lnter~at ln auch interest: 
or, in 9•neral, any intereat or instr~ent co .. only known aa a 

•aecyrity•, or any certlftcat• of lnter••t or participation 
in, t .. porary or interla certificate for, receipt for, 

9uarante• ot, or warrant or ri9ht to aubacrlb• to or purchase, 

any of the toreqoltMJ. •security• do•• not lnclud• an 

inaurance or endo~nt policy or annuity contract under which 

an insurance coap.ny proalaea to pay -aney either in a lu•p 

au• or periodically for life or tor ao.e other apeclfled 
~riod. •security• alao dou not Include an 1ntereat in a 

llait•d liability cOftpany or a ll~ited llablllty partn•rship 

if the peraon clata1n9 th•t auch an intereat ia not • aecur1ty 
proves that all of the -eabera of the li•lted l1abllity 
ca-pany or ll~lted liability partnerahlp ar• actively enqaQe4 

tn th• .. naqea•nt or the ll•tud llablllty co•pany or ll•it•d 
liability partnerah1p: provid•d that th• •vldenc• that ~••bera 

vote or have the ritht to vote, or the riqht to lnfor .. tton 

concernln9 the bua1n••• and affairs of the lt•tted liability 
coapany or li•lt•d llabll1ty partnerahlp, or the r1qht to 

S.F.473 
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~rtlcipat• 1ft .. naq•••nt. ahall not eatabliah, without -are, 
that all •e~era are actively enqa9~ in the -.nag~nt ot th• 
Liclted liability coepany or 11•1ted liability ~rtnerahlp. 
•security• Ia any of the foregoing aa provtded ln thfa 
aubaectlon wheth•r or not lt ia evidenced bY a written 

inatruaent. 
,,c, ). Sect1on S02.2Dl, aubaectton 11, Code 2001, aa 

&aend•d to read aa tollowa, 
11. An offer or aale ot atcurlttta which are ex .. pt tr~ 

reatatration under 1\ u.s.c. I 77a-77aa purauant to ryls 101 

or 102 pr~olqattd by the aecurltlet and exchange c~iaalon 
aa oro•ided In the lecur1t1ea Act of ltlJ, 
~ Any other aecurlty or tranaaction or offering or claaa 

of aecurttlea or tranaactlona or offera tx .. pted 2! 
r!Qulr .. enta for exe!ptlon wal•ed, by the a~lnlatrator by 
rule or order, fra. require .. nta provided in aectlon 502.201 
or S02.602. 

lee. 4. Section S02.207A. aubatctaon 7, Code 2001, Ia 
a .. nded to read aa follow&: 

7. Notw1thatand1nq any other provlalon ot thla Chapter, 
the a~iniatrator an&ll not deny etfectiveneaa to or auapend 
or revoke the effectlvtntaa of a reqtatr&tlon under thit 
atctlon on the baata of aectlon SOl.lOt, aubeectton 1, 
parAqraph •h•, and the adalniatrator ahall not tapoae the 
conditione apecifltd tn aectaon S02.201, aubaectlon 1, 

aubatction 9, ~raqraph •b•, or aubaectlon 12. •h• 
a._tnia~rat~-.. ,-,,•••-•-etep-er4•~-,.r•••n~-~•-•ec~••~ 
~IJ,lt9-~e·ttlere-•n4er-~~••-••ett!ft-for-a~y·of-t~e-tet•ewin• 

ad.ittOAtl-reaeOfteT 
e:--9~e-iaawer~a-prtnetpet-,tee•·et-•••tft!aa-ia~~-iA-thia 

•••t•• 
•,·-At-leeat-ftf~y-pereent-et-t~•-•••.,~~•-f•il~tt .. 

••P••r•••·•ra-fte+-ieratP4-tn-t~ta-ateteT 

e,--~t-taaat-sithty-peree•~-ef-the-net-~oc•_.•·of-t~e 

ofte•i"9·•••-~~·toi••-t.--.-we.d-tR-ronnectien·•••~-~• 

eperat••na-of-~he-i••••r-•n·t~tt-atate' 

Senate F1lt 473, p. 4 

4,·-tt-the-teaeer-ia-a~eeed·o•-•••••••·eapitti·+•~d•-•t 

leeat-fifty-pereent-ef-tht-.oAeya-r~eet•t4-fre•-the-,ale-of 

t~e-aee••itiea·wtll-~ot-.. -•••--to-.. -•-aee~-er-•e~t•re 
eapttat-i••eataente·t~-t~ta-ttete~ 

Sec. s. Section ~01.102, aubaectiona 1 and 1, Code 2001, 
are .. ended to read aa follow&' 

I. A broker-dealer, a9ent, inveat••nt advlaer, or 
Jnveat .. nt adv1aer repraaentativ• .. y obtain an in1t1al or 
ren•wal l1cenae by f1linq with the a~intatrator, or en 
or,aAiaat~R ~ which t~e a~Jntatrator by rule 4eett~•tee 
aaaignt aa a dealgn,., an applicAtion toqether with a conaent 
to eervJct ot proc••• ~reuant to aect1on SOl.609 And the 
appropriate flltnq fee as I!QUirtd In thla aection. If the 
aepllcat1on la tll!d wtth a deeionat, the app11cant tult also 
g.y any reaaonable coata charged by the d•at9nee. The 
appli~ant ._X trana•it the t~ to the a~lntatrator throuoh 
the dealanee according to rulea adoettd by the a~tnistrAtor. 
The appl1c•t1on ahall conta1n Jnfor .. tton the a~lnfatrator 

reqwlrea by 1ule concerntn9 the appllcant'a for• and place of 
or9an1aatlon, propoatd .. thod of doin9 buaansaa •nd tlnanci•J 
condltion, and the quallftcatlona and eaperi•nce ot the 

applicant. Jn the caa• ot • broker-dealer 01 tnvaat•ent 
a4v1a•r, the application ahall include the qual~ficatlons and 
••perlence ot any partnei, oftlcer, director or controllJnq 
peraon, any tn,unctlon or adainlatrAtive o1der or convtction 
of a atade•eanor 1nvolvln9 a~rltlea and any convtctlon ot a 
felony, and any other .. tt•r• which the a~lnistrator 
deter•tnea are relevant to the appllc•tlon. Jn addition, in 
tht c&ae of an inveat .. nt adviaer, the appllcat1on ahAll 
Include any tnfor .. tton to be twiniahed or dlase•tnat~ to any 
client or proapectlve client, and any othei tnfor~tton which 
tht adainlatrator detereinta la relev•nt to the appllc•tion. 

Jf no denial order Ia tn effect and no proctedtnq la pendln9 
under aectlon S02.J04. reqtatratlon beco.ea effactiv• at noon 

of the alatleth day aft•r a caapleted application or an 
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aaend.•nt coepl•tinQ the app11cation la filed, unl••• waiv~d 

by the appl1cant. The ad8ln18trator .. y by rule or ord•r 
•pecify an earl1•r effective dat•. 

l. Every applicant tor in}tlal or renewal reql•tra,ion •• 
a brok•r-dealer or-tn•e•t•eftt-••••••r ahall ~y • tlllnQ fee 
of two hundred dollare. tverv appilca~t for an initial or 

renewal registration aa tn lnvaataent a4vlaer ahall pay a 

t111n9 fee of one nyndred do1lara. Every •ppl1ctnt for 

1n1tlal or renewal reqlatration aa an aqent or inveatarnt 

advl••r reprearntatlv• ahall pay a fll,nq faa of thirty 

dollara. Uowa~ar, an invaataant adviaer rrpreeentatlvr le not 
r.q~1red to pay a Cillnt fee if the ln•••t .. nt advlaer ta a 
•ole proprlatorahlp or the aubatantlal ~ulvalent and the 

Jnveetaent adv1aer repreaentatJve Ia th• .... indlvtdua1 •• 
the lnv•ataent advteer. A tllln9 fee ia not refundable. 

Every peraon actln9 aa • federal covered advlaer In thia 
state, except with r•apect to federal covered advlaera whoa• 
only client• tre thoee deacribed ln eectlon S02.)01, 

•~baectlon l, ~raqraph ·b-, ahall pay an initial and renewal 

not1ce tl~ln9 r._ of one hundrrd dollara. 

Sec. 6. Section S02.JO•, aub•ectlon 1, para9raph a, 
•~bparaqraph (1), Code 2001, Ia a .. nded to read aa followa: 

(11 Naa willfully violated th• law of a fora1qn 
J~rledictlon qovernlnq or requlatlnQ any aapect or the 
bwalneaa of aecurltlea, lnaurance, or bantln9. 

S•c. 7. S.ct1on ~02.l0f, aubaection 1, Code 2001, ta 

a .. nded by addin9 the fol1owinq new peraqraph1 

MEM P~GRAPK. o. te the aubject of a ceaae and dealat 

ord•r 11au•d by the a~lnletrator under section ~02.60f, 
aQother atate, or the aecurltlea and eachan9• ~laalon. 

Sec. I. 9•ctlon ~02.104, •~bsectlon I, Codt 1001, 11 

a•tnd•d to r•ad ae followa: 
I. A c1vil pen•lty l••te4 l•poted under •ubaection 1 ahall 

~ot excr•d ene !!Y! thoua•nd dollar• per violation per peraon 

and •hall not exceed eftt flY! hundred thoueand dollar• In a 

Srn•t• fll• f7), p. • 

aintle proceedlnq aqainat any on• pPr•on. Att~a4atn~arrat+•e 

ttfte• !2n!l! r•c•1ved froe the leposltion or civil p•n•lti•• 
ehall b• depoaited in the 9eneral fund or the atate. 

Sec. t. S•ctlon ~01.601, aubatctlon l, Code 2001, ta 

a~end.d by atrl~inq the a~ba1ctlon and in1artanq in ll•u 
thereQf th• followinq: 

l. A peraon Ia not excuaad (r~ att•ndanq or t~atttylnq :n 

a p1oceedtnq required by thll aectlon, or troa produclnq any 

evidence, includ1n9 a docuMent or record 1n ob•dt•nce to a 

•ubpoena of the a~lnlatrator or any ottlcrr dea1qnated by the 

a~lnlttrator, on tht qround that the teatl~ny or evidence 
r~ulred, whether docu••ntary or othtrwlae, .. y tend to 
lncrlatnate auch perlon or aubject auch pcr1on to • penalty or 
forfeiture. If a peraon aatea a clal• aqainat ee1r
tncrl•lnat1on, the ada1n1atrator .. y file a petition to ca.pel 

coap11ance vlth thla ••ctlon In the diatrlct court for Pol' 
cou"ty. Th• court .. y aake a threahold deter•inatlon on the 

applicability of the lelf-lncrl•lnat\on pr1v1leqe. Any 
evldan~• c~pell•d under order of the dietrict court, or any 

lnfor .. tlon directly or tndlrectly d•rtved froe such •vidence 

or oth•r lntor .. tlon, anall not be used a9a~n1t th• per1on in 

any crtatnal caae. The ltaltatlon on the use of tvldenc• tn a 

crl•lnal proceedinq contaln•d in thia eect1on does not apply 
to any proaecutlon or proceedJnt for per]ury or cont••pt of 
court ca..ltted In the courae ot Q1YI"9 or produclnq 
&nfor .. t,on, docuaent•. t•at1-any, or oth•r evidence. 

Sec. 10. Sectton S02.60f, unnu~ered ~raqr•ph 1, Code 

2001, i• aaended to read aa followa1 
If it appear• to the adalnlatrator that a pcr•on has 

enqa9ed or 11 •bout to rnqav• in •n act or pract1ce 
con•tttut1nq a violation or thla chapter or any rule or order 

adopted or leaued purauant to thla chapter, the ad•lnlatr•tor 

.. y do et~~•r-oP-~t~ ~of the followln91 

Sec. 11. Stctio~ ~02.,06, Code 2001, ia aMend•d by addinq 

the followlnq new aubaectton: 

S.F.473 
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NEW SUIS!CTION. l. Aaa•aa a Civil penalty &9atnat the 

p•r•on, Jf tn• Y!Ol&t1on waa .. dt kno•lft9lY or rec•leaaly, 

The ~n.lty ahall be aaaeaaed •• an av•ncy action providrd for 
under chapter 17A. Tht a.ount ot the elv11 penalty ahall not 
exc•~ t1ve thouaand dollar& tor each violation. 

S.c. 12. Nt:W SECTION. S02.6041 Ll.IT£0 LAW DIFORCEIIDlT 

AU'rRORITT. 
Tht a~lnlatrator or deaiqnte, When carryln9 out the 

prov1aiona ot ••ction S02.60J, S02.60JA, or S02.104, .. y 
develop, &hare, and recelvt 1nfor .. tlon related to any law 

tnforctaent purpose, 1ncludinq any crl•lnal inveatlqatlon. 

The adalnlatrator or dtalqnaa ahall not have the authority to 
iaawe cr1a1nal aubpoenaa or .... arrelta. 7he adainlatrator 

or dea1qnee anall not be conaidered a peace otflcer, lncludinq 

•• provided In chapter 101. 
Sec. ll. Section SD2.60S, aubatctlon 1, Code 2001, 1a 

a••ndtd to read aa !ollovaz 
l. a. Except aa provld~ In paraqraph •b•, • peraon vt'lo 

willfully and-kRewant~Y vlolatea any provlalon ot thla 
enapter, or any r~le or ordtr under thla ehapter, la quilty ol 

a claaa •o• t•lonp. 
b. A p•raon vho wllltully eR4-k~ewtft4\Y violatea atctlon 

S02.401, S02.402, or S02.40l, or atctlon S02.401, awbaection 

or 2, reaultlnq in a loaa ot .ore than ttn thouaand dolJara Ja 

qclilty of • claa• •c" f•lony. 

Stc. u. Section ~02.60~, Code 2001, u ... nded by addinq 

th• followlnq nev aubaectlOQI 
~ IDIIECTIOM. 4. In a cr1•inal proceedin9 brou9ht Uftd•t 

tnia chapter, the applicability of any exeaptlon, •~c•pt1on, 

exclualon fra- a dtflnltion, or pr .. ~tton ah•ll b• •n 
•ttir .. tlve dtf•nat. Tht defendant clal•tnq aucn an 

ext~tlon, •xcept1on, ••cluaton, or pr•.-ptlon h•• th• burd•n 

of qoing forward vith the evidence ot th• clala. 
lee. 1~. Section ~071.4, aubatct1on 101, unnuabered 

par1qr1ph l, •• enacted by 2001 lowa Acta, lenate Fllt SOO, 

aect ion 7, Ia a•endN to read •• tollova: 
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Failure of an insurer to pay 1nter••r at th• rat• of t•n 

perc•nt ~r annu~ on all health lnauranc• elal•• that tht 

1naurar tail• to ti••ly •ccept and p.y purauant to ••ct1on 

\071.4A, auba•ctlon l 1• ~ravuph ••• ~· lnttr•u stlall 
•~crut c~ancln9 on the thlrty-tlrat d1y att•r rec•1pt or all 

properly coapl•ted proof of loa• for~. 
Sec. 16. Section ~11.16, Code 2001, 1a a•end•d to read aa 

tollowa: 
Sll.l6 OUALIFICATION OF AGENTS. 
A peraon ahall not aollclt any application for lnaurance 

tor an aaaoclatlon in thla 1tate without hav1nq procured tr~ 

tht c~laaioner or lnauranc• a lJc•n•• authorizi~q th• per•on 

to act aa an atant 1nauranct prod~car purauant to chApter ~~~ 

ll1!· 
CUBCNAPT!~ 1 

SHORT TZTLI AHO OEFJNJTJONS 
Sac. 17. MEW SECTION. ~2JA.101 SHOIT TITLE. 
Thla chapttr .. y be cited •• the •Jowa Ct .. t•ry and P~neral 

Merchandlat and Funeral Strvkcea Act•. 
Sec. 11. MEW SBCTJOM. ~3)A.102 DEFINITIONS. 
ror purpoaea of thla chapter, unl••• the context otnervlae 

requtraa1 
1. •Authorlaad to do bualneaa within thra atat•• ••ana a 

peraon llcena•d, reqlatered, or aubjtct to requ11t1on by an 

aqtncy of th• &tate of Iowa or who haa ltled a conaant to 

lervlct ot proceaa with the ~1aaloner tor purposea of thla 

chapter. 
l. •eeneficl•ry• .. ana any natural peraon apeclfitd or 

1nclyded in a purch••• aqree•ent, upon wnoat f~ture death 

c~atery ••rchandlae. funeral ••rchand1••• lun•ral ••rvlc••, 
or a coab1natton tnereof are to be provld~ und•r thP purchaee 

•9ree .. nt. 
l. •1urlal accouot• ••ana an •ccount ••tabllahad by a 

peraon with a flnanc1al 1n•t1tUt1on for the purpoa• of fundlnq 

the future purchaaa of ca.etery ••rcft•nd1••· funeral 

• 
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••rcnand~ae, or a co.bination thereof ~itnout any rel•ted 

trust a9r•e•ent. 
4. ~auriAl truat fund• eeafta an irrevocable burial trust 

rund established by a p•rson ~lth a f1nanc1a1 lnstit~tion tor 

the purpose of funding th• futur• purch••• of ce•etery 

•erchand1ae, funeral aerchandiae, funeral aervicea, or a 
c~lnation thereof upon the death of the perton na•ed Jn the 

bur1•l truat tund'a recorda or a related purcnaae aqre•••nt. 

·eurlal truat fund• do•• not includ• or i•Plf the exlatence or 
any oral or written purchaae aqree•ent tor ceeetery 
.. rchandtse, funeral .. rchandtae, funeral aervicea, or a 

coahination thereof between the person •nd a teller. 

\. •ce•et•ry ••rch•ndiae• .. ant foundations, qraye 
.. rkera, toabatonea, orna•ental ••rchandtae, ..-oriala, and 

eonu .. nta aold under a purcnaa• agre .. ent that does not 

r~uire installation within twelve -ontha or the purchaae. 
6. •con.laaton•r• aeana the ~iaaloner ot tnaurance or 

the dep~ty •dalntatr•tor •uthortaed ln aection \2)A.I01 to the 

••tent th• c~taatoner dele9atea tunctiona to the deputy 

adaintatrator. 
7. ·c~n buaineaa enterprl••• .. ana a group ot two or 

-are ouaineaa entitlea that snare co..an ownership ln e&ceaa 

ot fltty percent. 
I. •credit aale• •••n• a aale of qooda. aarvicea, or an 

1ntereat 10 l•nd in which •11 of t~e followlng ar• appl\cablea 

a. Cradtt is qranted either under a aeller credit card or 

by a ••ller who regularly enqaqea •• a seller in credit 
tranaacttona of the .... kind. 

b. The buyer 11 a peraon other than an orqantaation. 
c. The qooda, aervlcaa. or 1nteraat in land •r• ~rchaaed 

pri .. rlly for a peraonal, taatly, or houaehold purpose. 
d. Either th• debt 1a payable tn inatall .. nta or a finance 

ch•rqe la .. de. 

e. ror qooda and aerv\cea, the a-aunt llnanced doea not 

•~c•~ twenty~r~v~ thouaAnd dollars. 
9. ·o.tlvery• occurt when1 
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a. The c••etery aerchandlae. f~ncral •erc~andiae, or the 
tltlr doc~nt eatabllahinq •n eaaraent for b~rial riqhta 11 

phyalcally del1ver.d to the purcha1er or tnat•lled, except 

that burial or any ite• at th~ alte of ita ultiaate use shall 

not constitute del1very tor purpoars or this chapter. 

b. rf authorlaed by a purchaaer under a purchaa• 

aqree•ent. ce•etery aerchand1ae h&a been p4r.anently 
id•ntifl~ vlth the na-. ot th• purchaser or the benPflciary 

and dallver•d to a bOnded ~arehoua• or stor•qe t•clltty 
apQroved by the coea1aatoner and both t\tle to the ~erchandl1e 

and • varahouae racelpt have been delivered to the purchaaer 
or benetic1ary and a copy ot th• varahouae rece1pt haa been 

del1vered to tbe astabliahaent tor retention tn ita filet. 

c. It a~thorlaed by a purchaaer under a purchaae 

atrce .. nt, a polyatyr•n• or polypropylrne out•r burial 

container haa been per~n•ntly ld•ntttlad ~ith the n&fte of the 
purch&ler or the beneficiary and dellvrred to a bond•d 

warehouae or atoraqe facility approved by the c~1aaloner and 
both title to the aerchand1aa and • varahouae race1pt have 

be•n dellv•red to the purchaaer or beneficiary •nd a copy ot 
t~• varahouae rac•ipt hAl bean dellv•r~ to the eatabllan .. nt 
for ret•ntlon in ita filet. 

10. •ootnq buaineas in thla state• .. ana laaulnq or 

perforalnq wholly or in part any tar• of a purchaae aqr•r•ent 

•••cuted within the Jtate ot Iowa. 
11. MBatabllahaent• ~eana each busin••• catabl1s~ent th•t 

advertllea, aella, proaot••· or ottara ca•etary ~erchandiae, 

tun•ral aerchand1ae, lunrral ••rvlcea, or a coablnatton 
thereof prior to the death of t~e P*raon n .. ~ or t•plled 1n a 
purchaae •tr .... nt. 

12. •r1nanc1al lnatttutlon~ ~ana a atat• or federally 

1ns~red bank, aavlnqa and loan aaaoc\at\on, credit union, 

truat de~rtaent thereof, or a trust coapany a~thoriaed to do 

busln••• within thia state and which haa bpen qrant•d truat 

powera undet the l•wa of th11 at•t• or the UnttPd &tatea, 
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vh1ch holds funds under a truat a~r•e~nt. •rlnancial 
lnatttut1on• do•• not include: 

A. A aeller. 
b. Anyone •.ployed by or d1rectly involved with the aall•r 

ln t~a a•ller·a ce••tery ••rehandle•, funeral •erchandlar, or 
funeral aerv~caa buslneaa. 

11. •runarAl aerch&ndiae• •••n• peraonal property uaed for 
the final d1apoattion of a d•ad h~n body, tncludlng but not 
liaited to clot~1nq, cAaketa, vaulta, urna, and lnteraant 
recaptaclra. •runrral ••rch•n~lae• ~~ not lnclwde eaaeaenta 
tor burial riqhta in a co.plet•d a~ce or c .. etery 
•erchand1••· 

14. ·r~n•ral s•rvicaa• ••ana aarvicea provld•d lor the 
finAl d1apoattlon of a dead hw.an body, lncludlnq but not 
lialted to ••rvlc•• nec•aaarlly or cuato.arily provld~ tor a 
fun•ral, or for the intereent, antOMbeent, or cr ... tion of a 
drad hw.an body, or any co.blnation thereof. •runeral 
aervlc••· do•• not include perpetual c.re or .. tntenance, 

lS. -Inner bur1al container• aeana a container in whlch 
hu .. n r.-aina are placed tor burial or enta.o.ent. Where only 
one contatn•r la uaed for burial or enta.o.ent, •tnner burial 
container• lnclud•• a container aervin9 aa a burial vault, urn 
vault, qrave boa, qrave liner, or lava crypt. 

16. •tnaolvent• aeana the inability to PlY debt• aa they 
beco .. du• in the uaual ooura• of buaJnaaa. 

11. •1ntereat or Jnca..• aeana unr•al1se4 net apprecJatlon 
or loaa 1n thr t•lr valu• ot ceaet•ry ~rchandlae, funeral 
••rcn.nd1ae, lftd fun•ral aervlcea truat aaaeta for •hich a 
.. rkPt valu• aay be deterained with reaaonable certainty, plua 
the return ln .onay or property derlv~ fro. the use of truat 
principal or incoae, net ot lnveat .. nt loaaea, taxea, and 
•apensea lncurr•d in the sale of trust aaa•ta, any coat of the 
operAtion of the truat, and any annuAl audit r... -lntereat 
or tncoae• includes but la not l1•ited to1 
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a. Rent ot r•al or ~raonal prOP*tty. tncludtn9 au~s 
recelv~ toe ca~crllatJon or r•n•~al of a l•aae and •ny 
royaltl••· 

b. Int•reat on NOner lent, lncludinq au~• r•cetved AI 
consideration for pre~yaent of prlnci~l. 

c. Cllh dividends ~td on corporate stock. 
d. lnt•reat ~ld on depoalt funds or debt obllqatlona. 
e. C.ln reAlized fro. the sale of truat aaseta. 
ll. •Next or kln• ••Ana the aurvlving apouse and hPira at 

law of the deceaaed. 
19. •Ronquaranteed• aeana that the pr1c• of th• 

~•rchandiae and ••rvlcea selected haa not been f1xed or 
quaranteed and will be d•teraln•d by ••lst~nq prtces at t~• 

ti•• th• ••rchandl•• and aervlc•a are dellv•ted or provfdrd. 
20. •Outer burial contAiner• aeana A contaln•r ua~ tor 

the burial of hu .. n r•aatna that la used eacluaivPly to 
surround or •nclo•• an tnner burial container and to aupport 
th• earth above thr conta1nrr, co~nlr known •• a burial 
vault, urn vault, grave boa, or 9rave liner. but not 1ncludtn9 
a lawn crypt. 

21. •par•nt coapany• ••ana a corporation that has a 
controlllnq lnt•r•at in an eatablls~nt. 

22. ·reraon- ••ana an individual, bualneaa, corporatton, 
truat, tlra, partnership, asaoclatlon, or any other l~al 
ent1ty. 

21. •peraonal repreaentattve• aeana a personal 
representative •• defined ln aectlon &Jl.J. 

24. •Provider• .. ana a peraon that provides funeral 
setvlcea, funeral aerchandla•, or ce .. t•ry .. rch•ndla• 
purchaaed in a purchaae •vr••••nt. 

lS. ·p~rc~•• •gr• ... nt• •eana an aqree••nt to !urnlah 
c .. etery ••rchandiee, funeral aerchandise, funeral aervlcea, 
or a coabinat1on thereof •hen perfor-.nc• or deZtvery ••Y be 
aore than one hundred tventy daya tollovinq the Jn&tl•l 
payaent on the account. 

• 
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16. •pure~••• pr1ce• •••n• th• neqotl•te4 price tor t~• 

1tea of aerchandJ•• or aervtce, i! 1tealsed in the purchaae 
atr•e•ent, or th• price ot the ltea liated in the aelJer'a 

••neral pr1ce llat at the tlae the purcha•• avr••••nt ta 

•19ned. 
21. •Purchaaer• ~ana a peraon who purchaael ce .. t•ry 

••rchand1se, fun•ral ~•rchandis•• tun•ral s•r•lces, or a 

co•btnation thereot. The p~rc~••r need not be a benetlclary 

of the avr••••nt. 
28. •seller• meana a peraon dotnq bualneaa w1thln thla 

atate, lnclud1n9 • peraon dolnq bualn•as within thla alate who 

a•lla insurance, who advertlaea, aella, proeotea, or otfere to 
furnish c•••t•ry aerchandtae, !uneral aerchandlae, funeral 

•er•tc••• or a coabination thereof when ~rtoraance or 
deltv•ry .. y be aore than one hundred twenty d4ya tollowtnq 
the tnitlal ~yNent on the account wh•ther the tranaactlon 1a 
ca.pleted or offered in person, throu•h the .. 11, over the 
telephone, by tne internet, or throuqh any other aeana or 
ca.-erce. •sell•r• includes any peraon pertorainq any tara ot 
• purchaae aqreement •xecut~ within thla atate, and any 
person ldent1fled under a burial account a1 the provider o! 
c.-etery aerchan4lae, t~na1al .. rchandlse, funeral ••r•icea, 

or a co.blnatlon th•reof. 
29. •Total purchaae price• aeana the aqqr«9ate &eeunt the 

purcnaaer Ja obllqated to ~y for .. rchandlae or aervlcea 

pursuant to the ~rchaae aqreeaent, excludlnq any ta•••• 

a~tntatrattve ch•rt••· or flft4nc1nq charq••· 
SUIICKAP'rEa 2 

ESTABL IS~ or TJtUSTS, D.tPOSIT, l HYE.STMtHT, 

AHD RSPORTINO JtD;)UlRDIDI'T5 
Sec. 19. NEW SBCTJON. S2JA.201 ISTA8LJ9RM!HT OF TRU5T 

PUMDS. 

Unleas proce~lnq ~nder aectlon ~llA.IOl, ~lJA.tOl, or 

S2lA.403, a aeller auat eatabllah a truat fund prior to 

•dvtrtiainq, aelllnq, proaotinq, or otferlnQ c._ttery 
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aerchandlaa, funeral Netchand1ae, fun•ral aervlcea, or a 

coabtnatlon thereof 1n this atate a• follows: 
I. Tn• trust fund ~u•t be eatabllah•d It 1 financial 

lnatttutlon. 
l. If a aell•r aqr••• to rurniah ce~etery •erchandtae, 

funeral ••rchandlae, funeral aervlcea, or • c~b1nat1on 
thereof and pecfot .. nce 01 del~~•ry ~y be .art th•n one 

hundred twenty dayl followinq the lntt111 pay .. nt on t~e 

account, a •in1•u~ ot elqhty percent ot all pay~ents .. de 
under the purcnaae aqree•ent shall be placed and re~tn In 

tru•t until the peraon tor whose b•ntfit thl funda w•r• pa1d 

dtea, 
). If a putchase aqt•eaent tor ceaetety ~~c~an~l••• 

twneral aerchandiae, funeral servlc••· or a cORblnatlon 

th•r•of provides that pay•ents are to be .. de in install~enta. 

the aeller ahall deposit •tqhty percent of each pa~nt In the 
trust fund wntll the tull ..ownt requ1red to be placed an 

tcust haa b .. n deposited. lf the purcha11 aQr••••nt 11 
flnanc~ with or aold to a financial tnatltutton, t~• purchase 

a9ree••nt ahall be eonatdered peid 1n tull and the truat 
r~ulr• .. nts ahall be aatiafted within fifteen days after the 
cloa• ot the aonth In vhtch the aeller receive• tunda fro• the 

financial 1n1t1tutlon. 
4. A aellec ahall not invade tht tr~at prtnc1pal for any 

purpo••· 
~. A aeller vno lacka insurance coveraqe whiCh protects 

aqalnat th~ loaa of pocchaarr par-ent• not pl•ced in trust 
vJthln tha t1•• per1od reqwlred by this aectlon and aection 
~l)A.202 ahall not c~lnqle theae payftenta wttn any other 

aell•r funda. A a•ller who lacta Lnaurance coveraqe ~y us• 
one or aor• of the tollow1n9 aethods to d1apoae ot these 

payaenta: 
a. Dlpoait purchaaer f~nda into an ••crow account unt1l 

the requlred aaount haa been depoait•d into a truat account at 

a ftnancla1 ~natltutlon. 
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b. ~ke • prior delivery or var•house c ... tery or tun•ral 
•ercnandla• or a coabin&tlon thereof •• provided by thta 

chaptl'r, 
c. ~~• a prior fllinq of a aurety bond tn l1eu of 

eatabliahlnq a truat fund aa required by thla aectlon. 

d. -.~e • alaultaneoua, aaae-day depoait of the 
purchaaer·a p.yaenta 1nto the aeller'a b&nt account and the 

required .-aunt 1nto the aeller'a trust fund. 
6. Payeenta otherwta• aubject to tbla aectlon •re not 

eaeapt .. rely ~cauae they are held in certlflo•t•a of 
depollt. 

7. Co.aihqlinq of truat lunda vith other fundi of the 

aeller 11 psohibited. 
1. Intereat or inc~• earned on a.aunta depoalted in trult 

ah&ll re .. 1n in trult under the .... ter .. and condition& aa 
pay•enta aad• under the purchaae aqreeaent, except that the 
aeller .. y vtthdraw ao auch ot the int•reat or lnco.e aa 
repr•aenta the d1fter•nce ~tween the a.ount •••d~ to ad)uat 
the truat fund& tor inflation aa aet by the co .. taaloner baa•d 
on the conauaer price index and the lntereat or tneo.e earned 
durtnq the precedin9 year not to exceed fifty perc•nt of the 
total tnt•rrat or lncoae on a cal•ndar-year ba&ta. The early 
vlthdraval of Jntereat or lnc~ under thla proviaton do•• not 
affect th• purchaaer'a rtqbt to a cr~Lt of auch lntereat or 
tncoae In the event or a nontuarant .. d price •tre ... nt, 
cancellatJon, or nonpl'rfor .. nce by the aeller. 

9. The co .. Jaaloner .. y r.qutre ... n~nta to • truat 
aqree .. nt not in accord with the provaalona ot thia chapter. 

10. If a a•ller voluntarily or involuntarily ce•••• dolnq 

buaineaa •nd the aeller'a obllqation to pro•Lde .. rc~ndlat or 
aerv1cea haa not been aaau.l'd by anoth•r eatablta~nt holdinq 
a current eatabliahaant peratt, all truat lunda, lncludin9 

accrued tntereat or incoae, ahall be repaid to the purchaaer 
wlthkn one hundr•d twenty daya tollow1n9 the ••ller'a 
ceaaation of bualneaa or, ln the event or carc~tancea wh•r• 
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a payaent ta not poeaJble w1thin one ~undred t~•nty daya, aa 
1oon aa ta reaaonably practacabl•. 

S.c. 20. HEM SECTION. ~21~.202 TRUST FUND DEPOSIT 
U!Q(J[ RDIPTS, 

1. All funda held 1n truat purauant to aection S1JA.l01 
1hall be depoa,ted Jn a f1nanc~•l inatitutJon. within fifteen 
4aya after th• cloa• of the ~nth a a•ller recrlv•• thr funds. 
!he financ1al 1n&tltut1on ahall hold th• funds for the 

deat9nated b•neflciary until r•leaa~. 
2. ~11 funds required to br dapoalted by the purchaaer for 

• purpoae deacr!brd tn aectlon i2JA.201 ahall be deposited 
eonaiatent with one of the followinq aethodss 

a. The pay .. nta ahall be depoatted d1r•ctly into an 
tntereat-bear1nq buraal account in th• purchaaer'a naM•. 

b. The purch•••r shall d•poait pay.rnta dar•ctly into a 
separate truat acco~nt ln the purchaaar'a n.-e. The account 
.. y b• .. de payable to the ••ller upon tht death of the 
purchaser or the dealqn•ted benettcaary, prov1d•d that, unt1l 
4•ath, the purch•eer retain& th• excludve power to hold, 
aana;e, pledqe, •nd tnveat the truat account Cunda and .. t 
revO*e the truat and withdraw the lunda, Jn wnol• or in pitt. 

•t any tl•• durlnq th• tera of the aqrer•ent. 
c. Tha purchaa•r or the aeller ah•ll d•poait payaenta 

directly into a aeparata truat account 1n the na .. of the 
purch•aer, aa truatee, for the naaed beneflct•ry, to 0. h•ld, 
1nveated, and ad•iniatar•d aa a truat account for thr b•netlt 
and protection ot the ben•ftc1ary. Th• depoaitor ahall notlty 
the financial inatit~tion of the eaiat•nc• and ter .. ot the 
truat, lncludlnq •t a alniau•, the naae of each ~rty to th• 
a9cee .. nt. the na•e and addreaa of th• truat••· and the n.-. 
•nd •ddrea• of thr ben•fieiary. Th• •ccount .. y be .. de 
payable to th• aell•r upon the beneflclary'a d•ath. 

d. The payaenta &hall be depo•1ted in the na .. of the 
truetee, ae tru•tee, undel the t•r•• or a .. ater trual 
•qr•e•ent and the truatee .ay inv••t. re1nv•at. ••chanqe, 
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ret•1n, aell, And otherviae .. naQ• the truat twnd tor the 

benefit and protect1o~ of the na••4 be~efic1ary. 
J. ~he c~laaioner .. y by rule authorise other •ethoda ot 

depoait upon • ttndln9 that euch aethoda provide equivalent 
aafety ol the principal and sntereat or lnco.e and th• aeller 

lac-• acceaa to the proceeda prior to pertor.ance. 
c. Th11 aect1on do•• not prohibit .ovinq truat tun4a tra. 

one t1nanctal 1natltut1on to another. 
Gee. lL. MeN S£CT10R. ~llA.lOl Pl~IAL 1M5TITUTIO~ 

'!'RUST££ QUALIFICATION AND 1NV£S'!"Kbb7 Rf.OUUI:Dlan"S. 

1. A financial lnatltution .. y aerve aa a truat .. it 

9ranted thoae povera under the lAva of thll •t•te or or the 
United Statea. A financial tnatitution actlnq •• a truatee ot 

trust lunda under thla chapter ahall lnveat the lunda in 

tccor~nce vith applicable lav. 
2. ~ fln&nclal lnatltution act1nq •• a truatee of truat 

fund• under thla chapter naa a fiduciary duty to aake 
reaaonabl• tnveat .. nt deci11ona and to properly over••• and 

.. na9• the fundi entruatad to lt. The truatee ahall u•• thl 

JUdt••nt and care under th• clrcu.atancaa then prevatlinq that 

peraona ot prudence, diacretlon, and lntellt9ence ••erclae in 

the .. n•qeaent of th•tr ovn attalra, not ln retard to 

speculatton but ln r~ard to the pet-anent diapoaitlon of 

thaJt tunda, conaider1nq the probable lnca-e aa vell aa th• 
probable safety of their cap1tal. The co .. laatoner .. y t•kr 
anforce•ent action avalnat a financial lnatltutlon ln lta 

ca~clty aa truate• tor a bre•ch of fiduciary duty proven 

und~r thla chapter. 
l. Moneys d•poalted under a .. ater truat a9r•e .. nt ~y b• 

~1nqlad by the financial lnatltutlon for in~~•t .. ftt 
purpoaea If each depoait include• a detailed llatin9 of the 
a~unt depoaited ln truat tor each beneficiary and •aintenance 

of a &epatate acco~nt1nq of each pulchaa•l"l principal. 

tntrreat, and lncaae. 
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4. Sub)ect to • .. ater truet 19r•••ent, the ••ller ••Y 
•ppoint an Independent inveat•ent adviaer tO advla~ the 
financial tnatltutkon about invest••nt of t~• truat !unda. 

~. fubject to aQree•ent betvaen the ~rtara, the f1nanclal 

inatltutlon .. y receiv• a r•aaon•ble fe• froa the truat funda 
tor aervlc•• rendered aa truatee. The truat shall pay the 

truat operation coata and any •nnual audit fees. 
6. The aeller or any officer, d1rector, aQ•nt, e•ployee, 

or affiliate of the aeller ahall not aerv• •• trust••· A 
financial 1n1titut1on holdinQ tr~at tunda anall not do any of 

the follovil'l9: 
a ... own•d. under the control of, or atflliatrd w1th a 

••ller. 
b. Use •nr fund• requ1r•d to be h•ld 1n truat under thll 

chapt•r or chapter ~66A to purchaae a~ tnter•et in any 
contract or aqree•ent to vhtch a aeller ia • party. 

c. Otharvlae tnveat, directly or induectly, in a ••llar•a 

buaineaa operatlona • 
S~. 22. NEW SICTION. ~2JA.204 ESTAILISHMENT ANNUAL 

I!POit'Tl MC A£0Ul AZJtt)lJ'S. 

1. An •atablisha•nt ahall f1lr with thr c~i111oner not 

later than March I or each year an annual r•port on a for• 

preacrtbld by the co .. laaion•r contaln1n9 all of th• 

follOWlOQl 
a. The a•il•r's na .. and addr••• •nd the n•~• and •ddreaa 

of the establiahaent that vtll pro~1de thP c.-etery 

•••chandl••· funeral ••rchandiaa, fun•ral servlcea. or a 

co.blnation thereof. 
b. The balance of each truat account aa of the end of th• 

pracldln9 cal•ndar year, tdantlflPd by purchaaer or 

beneficiary na••· 
c. A report or any a~unta withdrawn troe the truat 

account tncludtnq the reason tor each withdrav•l. 
d. ~ d•tail~ llat1n9 of the lnaurance !und,nQ outatand1n9 

at the •nd ot the precedln9 calendar year. id•ntlfled by thP 

na•e ot the purch•aer or the beneficiary. 

S.F.473 
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•· A co-plete inventory or the ceaetery .. rchand1••• 
funeral aerchand1ae, or a eo~1natJon thereof dellvered in 
lieu of troat fund require~ntl u~der aection ~2lA.401, 
includinq the follovinq: 

!1) The locat1on ot the aerchandlae. 
fl) "•rchandlae aerial n~ra or warahouaa receipt 

nuabera ldantifl~ by the naae of the purchaaer or the 
beneficiary. 

fl) A verif1•d atateaent of a certified public accountant 
on a for• pr•acr1bed by thl ca-alaaioner that all or the 
followinq have occurredr 

t•J A phyaJcal inventory of the ca .. tary ~rchandiae or 
funeral -erchand1ae haa been conducted. 

fb) t.cn Jte• or t~t aerchandtae 11 in the aeller'l 
poaaeaa1on at the ·~cltird location. 

f. The purchaaer and beneficiary na.ea, the ..aunt of each 
purchaae •qree.ent .. de in the precedlnq year, and the date 
the purchaae aqree•ent vaa .. de. 

q. A •~ry of any purchaae aqre••enta converted froe 
truat-fonded beneflta to tna~rance·funded or annuity beneflta 
durlnq the pracedtnq year which ahall include, •• of the 
con•eraton date, th• fotlowtnq Jnforaation. •• veil •• 
aqqreqated totala for each of the follovlnq cateqorlea of 
infor .. tlon, It appropriate' 

11) lnaured'a n .... 
12) lnaorad'a policy nwaber. 
ll) Orlqlnal prepeld pure~•• aqree•ent ..aunt. 
f4) Aaount paid ln. 
I~) Unpeid balance ot the prepaid purchaae aqre.-.nt. 
16) Unpaid balance ot the purcha•• aqree .. nt. 
11) Aaount retain~ by the eatabliahaent. 
II) ~unt applied to the pure~•• of the lnaurance policy 

or annuity. 
(I) rn1tJal cash surrender value and initial death benaf1t 

under the inauranc• pollcy. 
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The eatablla~ent shall include a notarlced atate•ent 
•tttat1n9 th•t the inauranc• pollciea or annultleS have been 
aaa~ad and tu~ded on b~hal( of the purehalera liat~d ln the 
au ... ry and that all notlc•• required under th1a •~ctton hav• 

been 9lv•n. 
h. A a~ry of any purchaae aqr .. •enta converted (ra. 

truat·funded beneftta to a aurety bond dur1nq the precedtnq 
year wh!ch lh&ll include, •• of the convtra1on date, th~ 

followlnq lnfor .. tlOn, aa well aa aqqreqated totals for each 
of the foltow1nq cateqoriea ot tnfor~tton, if appropriate: 

(lJ ~ ot the purcnaaer and ben•ticiary. 
(ll Orlqinal prepaid purchaae aqre••ent ••ount. 
Ill ~unt paid in. 
{•) Unpaid balance ot the prepatd purcnaae •qrrr••nt. 
(~) Unpaid balance of thP purchaae aqree .. nt. 

1•1 ~unt retained by the eatabli•haant. 
(7) Aaount applied to the purchaae ot thP •~r•tY bond. 
II) A deacrlptlon of the surety bond and the applicable 

•.aunt of coveraqe, 
l. Any other lnfor~tlon the co.ataaioner dee .. nec~aaary 

tor the a~lnlatratlon of thll chapter. 
2. A peraon holdtnq aultlple eatabllahaent peralta .. y 

elect to file only one annual report after not1nq all 
aatablla~nta on the report. 

l. An eatablla~nt ahall .. ke • qood faith effort to 
COMplete the annual report. The eatablla~•nt ahall not• on 
the Annual report any infor .. tion not reaaonably available to 
the ••tablla~nt aa an exception or variance. Account 
balance• within twelve -antha of the date o( the fil1nq of tne 
annual r•port ehall bP accepted if the actwal data ot the 
account balanctl la not~. 

t. In lieu of the annual r•port for• de•cribed ln 
aubtectlo" 1, the caa.Jaajoner .. y authoricP an eatabllahaent 
to file a short fora annual report on a tor• pr~acribed by the 

coaalaaloner. The abort for• annual report .. y incorporate by 
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r~ttrenc• 1ntor .. t1on re•dily •vall•ble to th• eatablla~nt. 

The co..1aaion•r aay c•rtify and decertifY eatablta~enta 

•utftoria~ to fila the aftort tor• baaed upont 

•· Thr eat•bltaft•ent'a record•eaplnq ayat ... 
b. The nu.O.r or purchaae •qr .. aenta whtc~ th• 

rat•bl1ah••nt n•a aold th•t are aub,ect to requl•tlon under 
ch•pter SllA. 

c. ThP •v•llability and •cc•aalbtllty or infor .. tlon •t 

tne eatabl1a~1nt for purchaa• aqra ... nta aubJact to 
reqwlat ion. 

d. Whether the eatabllahaent placea ona h~ndred percent or 

!unda recetv•d purawant to Ita purcn••• •Qre .. enta in truat. 

e. Th• !indin~a or the coaataaionar concern1nq aud1t1 and 
consu•er co.pl•lnta. 

The ca-a1aa1oner ahall retatn the authority to r~utre 

eat•bllahlaoenta ~r•ltt•d to tile the ahort !ora annual report 
to provide all ot the tntor .. tlon required in the annual 

r•port !or• required by aubaection 1 tor audit purpoaea or 
otherwlae. 

s. An eat•bllana•nt lillnq an annu•l report ahall ~y a 

til1nq tee of ten dollar• ~r purch•ae aqr••••nt aold durinq 
th• year covered by the report. The tee doea not •pply to any 
of th• tollowlnq: 

•· A purchaa• aqree .. nt whar• the b4neficLary d11a in the 
aa•• year the aqr .. aent ~aa aold. 

b. Any IIOC!lficationa or addiHona, auch aa payaenu, for 

an exiat1n9 purchaae aqr••••nt aold tn a prevlooa year. 

c. An additional avr••••nt purchaaad and already reported 

to the c~laaioner by the purchaaer. 

d. A purchaa• a,r••••nt canceled or revoked In th• •••• 
year It waa aold. 

All purchaae aqree•ent chanqea tor which a tilinq fee ta 

not required ~uat be r•ported to the ca..taalon•r on the 
annual r•port for th• y•ar cover~. 
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6. Aa part of the annual f1linq w1th the co~iaaioner, an 

eatabllahaent ahall fil• an author11at1on for th• co~1satoner 

or a de•lqnee to lnveltiqat•, audit. and v•r1fy all tunda, 

accounta, aare d•poaft bo•••· and other ev1dence or 
eatabliah•ent truat runda ~eld by or in • financial 

lnatltutton. 
7. ror .. ~Y ~obtained at coat fto. the co~11a1oner 

upon requeat. Thl c~laeton•r ~y accppt annual reports 

aubaltted 1n an el•cttonic for•at, 1ncludln' but not ll•1ted 

to coaputer diak•ttea. 
a. Motwlthatandlnq chapter ll, all r•cordl ~a1nt•ined by 

the coa.laalon•r under thll aectlon ahall be conf1d•ntlal and 

ahall not be .. de av•tlable for lnap•ctlon or copylnq eac•pt 

upon approval of the ca..laaton•r or 
Sec. 2), NEW SECTION. ~llA.20S 

ANNUAL •EPOA1'INC "IOUIREXDITS. 

the attorney qen•ral. 
riNAHCIAL INSTITUTION 

1. A tlnanclal lnatltutlon ahall fll• with th• 

co..iaaton•r not later than ~rch 1 of each year an annual 

report on • lor• preacrlbed by th• ca-ntaa1onrr ahowlnq all 
funde depoatted by an eatablla~nt u~der a ttuat aqree~nt 

durlnq th• pr1v1o~• year. Each report ahall contain all 

lntor .. tton r~u•ated. 
2. ror .. •ay be obtained frOft thl c~iaa1oner upon 

raqu•at. The co .. taaton•r ~y •ccept annual reports aubftitt•d 

In •n electronic for-.t, 1ncludlnq but not l1•it•d to co•put•r 

dt•••tte•. 
), Notwlthatandinq chapter 22, all recorda aatntainPd by 

the ca..laaioner ~nder thta aectlon ahall be conf1dPntlal and 

ahall not be ~d• available for tnapection or copytnq ••c•pt 
upon approval of the c~iaalo~er or the attorney qe~eral. 

Sec. 24. HEW 9tCTION. ~2)A.206 AUOI~S. 

1. The C~latlonec .ay .. ll audita of the eatabllah•ent 

and of the recorda of a aell•r, at th• ttaea and In thl acope 

th• coaalaaloner deter•tnea. The audita .. Y bP .. d• w1thout 
prior notic• to the aellPr. Th• ca.alaa1oner ~ay copy •11 

S.F.473 
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record• the c~laaloner feela are neceaaary to conduct the 
audtt. The co .. iaa1oner .. y requ1re an audit ot a aeller or 
other peraon by a certified public accountant to verify 
c~pllance with thla chapter, 1apl .. entln~ rulea, or ordera. 

1. A aeller or oth•r peraon ahall pay for the audit ~nleaa 
the ca-aiaa1oner waivea thla requlr.-ent. The coat of an 
audit lnvolvlnq aultiple aellera or other peraona ahall be 

prorated .-onq th•• upon any reaaonable b«ala a• det•ralned by 
the co .. laa1oner. The accountant ahall deliver the audit 
rpport to the c~laa1oner and to the aeller or other peraona. 

), The ca.alaaioner ahall not .. te public the tnfor .. tlon 
obtained ln the courae of an audit, e~cept when a duty under 
thia chapter r~ulrea the ~laaioner to take action aqalnat 
a aeller or to cooperate vlth another enforce.ent or 
requlatory aqency, or except when the ca.aieaioner !a called 

•• a ~ltneaa ln a ctv1l or crlalnal proceedlnq. 
SU.CIW"r£11 l 

DlSIIIUJI!EitEHT OP JtiMAIWlNC BURIAL ACCOUNT P'U'NOS, 

•URIAL TJIUIIT J'UMDS, AHD lMSURAHCI Olt ANMUITY PROCEE'DS 

UNDER TYE REQUiaEKENTS or IICTIOM 24tA.~ 

Sec. 2S. NEW 9ECTION. \23A.l01 O!PINITIOM. 

Aa uaed !n aect,on• S2JA.J02 and ~1JA.)03, •director• aeana 
the director of hu .. n aervlcea. 

Sec. 2 •• NEW SecTION. ~2lA.l01 IOEMTIPICATIOM OF 

JllltCKANDIIE AJlO 51UVZC~ PROYlDU, 

If a buraal trult fund ldentlftea, etth•r ln the truet fund 
recorda or ln a related purchaae aqree .. nt, the aeller who 
will provide the ce .. tery .. rchandiae, funer•l .. rchand1ae, 
funeral aerv~cea or a coabination the,eof, the truet fund 
record• or the r•lated purchaae aqre .. enta •yat conta1n a 
•tate•ent a1qned by an a~thorised repreaentattve of thP •ellPr 
19ree1n9 to furniah the c .. etery .. rchandiae, funer•l 

••rchandiae, funer•l aervacea, or a coablnation thereof upo~ 
the death at the beneficiary. The burial truat fund ahall not 
identify a epec1f1c aeller aa payee unleaa the truat fund 
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recorda or the related purchaae a9re ... ~t•. af any, contain 
th~ atqnatur• of an authotll•d tepre•rntative of the ••ller 

•nd, tf the aqre•••nt ia for funer•l aetvlc•a •• deftned 1n 
Chlpt•r 1~6. the naa• of • Cuneral d1rector 11cenaed to 
d•llver thoae aerv1cea. A prr•on May enter Into aqree••nta 
IUthorlainq thP eatablle~nt or aore tnan one burSal truet 
fund and aqreeinq to furnt•n the applicable ~rchand1ae and 

••rvlcea. 
S.c. 27. Mitt SECTION. ~2lA. 303 DISBUR&!'JJIENT Or lttMAlNtNC 

rtiiiOS. 

1. tf funda reaain ln a nonquaranteed irrevocable burid 
tcuat fund or frOft the proceed• of an insurance policy or 
1nnu1ty .. de payable or aaaiqned to the aeller or a prov1der 
•tter the payeent of funeral and burial ••penaea 1n accordance 
wJth th• condlt1ona and t•raa at the purchaae aqreeaent for 

c .. etery aerchandlae, funeral aerchandta•• or funeral 
1rrvicea. the aeller ahall co~ly vlth all of the followinqt 

a. The seller ahall provide ~ritte" notice by JUll to the 
director under aubaectlon 2. 

b. At leaat alxty day• after .. illnq notice to the 
director, thr a•ller ahall d•eburae any re .. 1ntnq funda fro

the burlal truat fund aa follo.a: 
tl} If within th• aixty-day period the aeller recPlYea a 

clala froa th• peraon•l repr••entatlve ot the decpaaed, any 
reaalnlnv funda ahall be dlaburaed to the peraonal 
l•pr••entatlve, notvithatandin~ any cla1a by the dir•ctor. 

C2) If within the a!xty-day period the aeller hae not 
received a claia fr~ the peraonal repre••ntattv• of the 
deceaaed but receive• a cla1~ fr~ the director, the aeller 
1hall dtaburae the r~tninq funda up to th~ a.ount of the 
claia to th• dir•ctor, 

11) Any reaatnlnq funda not diapoaed or pura~ant to 

subparaqrapha tll and (1) ahall b• diaburaed to any peraon Wfto 
J• identified a• the nPxt of kin of the deceaaed in an 
aff1davlt aubeltted in accordance v1th aubaectlon ~. 
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1. The notice .. lled to th• dlr•ctor ah•11 •••t •11 ot th• 

foll~tn9 r~ulr••enta •nd 1a aubJ•Ct to •11 of t~• tollowtnq 

col'ldi.t 10I'Ia: 

•· Th• notice ah•l1 be .. Lled vLth poat•9• pre~Ld. 
b. If th• notic• h aent by requl•r .. 11. th• ahtty·d•y 

per1od for receipt of • reaponae 1a dee .. d to ~enc• thre• 

days tollovin9 the d•t• of .. illnq. 
c. Jf the notlc• la ••nt by certified .. 11, th• alxty-d•y 

~rtod for rece1pt of • r•spon•• ta d•••ed to c~nce on the 

d•t• of .. uinCiJ. 
d. The notlce al\lll provtde all of the follovinq 

tntora•uons 
fl) Current n••e, addreaa, and tel•pnone nu•ber of tha 

aell•r. 
12J rull na•e ot the deceaaed. 

t3) O.te or the d•c••••d'a death. 
(4) ~unt ot tunda re .. ininq in the bur~al truat fund. 

I~J Stat .. ent t~t any cl•i• by the director auat be 

r•c•iv•d by the ••ller within alxty daya •fter the d•t• of 

.. tllnq of the notice. 

•· A not tee ln aubat•ntla1ly the follovln9 tor• co-pllea 
vith thta aubaecttons 

"'1'(h "nit Dla!:'CT'Oa Or BUMlrt SUtV!CES 

rRC»t: (SELLER • 9 IIAit£, CUM £NT ADDa£85, AM1) TtLtPAOME 

NUUDJ 

YOU .U£ RI!REBY NOTJriEO THAT (M.UII! or OECr.AI£0), WW0 BAD AH 

JRR~BLE 8UR1AL TRUST FUND, HAS DIED, TIAT riNAL PAYMENT 

POR CDitTQtY MERCHANDlS!, rtJNtRAL JIPCBAHDISI, ANO rtniDAL 

SDVlCU MAS atEN MDI, AND T!!AT (lt!MAININO AMOUH'I'J kDCAJN9 IN 

TKC UtaLVOCABLt SUiUAL TltUBT FUND. 

TVE ABOVE·NAM£0 I!LLER MUST aECElY£ A V.tTTEN aESPOKSI 
REGARDING ANY CLAIM ar Tilt OJJtECTOR WITHIN SJITY OATS ArTER 

THE RAILING Or THIS NOTICE TO 1'11£ DIRJ:C"!"''ft, 

If THI: AIOVE·NNI£0 SEL.LU 0015 NOT JtECI:IYr A IGITTEN 

R£SP0HS£ R.r:GAIU>tNCi A CLAJN JY THE DIRECTOR WITHIN SUTY DAYS 

S•n•t• F1le 47), p. 16 

AI'Tn TR! IIAJLJNC OF Tlfii:i NOTIC!, TWI: SELLER MAY OtSPOS£ or 

THE RENAJMINC ruN09 IN ACCOROANCt WITW SECTION ~23A.30l, COOl 

or tOWA. • 

). Upon r•celpt ot the aeller·a wrltt•n notl~•. thP 

dlrector ah•ll dPteratn• 1t • debt 1& due th• depart••nt of 

hwun a•rv1cea pur&u•r'it to aectton 24tA.~. It th• director 

d•ter•inel th•t a debt ta ow1t'iq, ~h• d1r•ctor •h•ll provtde • 
wrltt•n reapona• to the ••ller vilhtn aixty day• atter the 
~il1n9 ot the a•ller·a notice. Jf t~e director doe• not 

uapond vtth • clal• within the IIJ:ty-day ~nod. •"'I cl•l .. 

_.de by the director ah•ll not be enforce•bl• •q•1n1t th• 

••ller, the trust, or a trult••· 
t. A per.onal l•prea•ntative who ~iah•• to ~~• • cl•l• 

•hall aand written notice ot the clat• to ~he aeller. lf th• 

aell•r doea not recelv• any cl•l• fra- • peraonal 
r•preaent•t1v• within the alxty-day p•rlod prov1d•d tor 

reaponae by the dtrector req•rdlnq a cl•l .. , the cl•l• of th• 

peraonal repre••ntatlve ahall not be •nforc•able •q•tnat the 

aellar, the truat, or • truat••· 
~. Any peraon other than a peraonal repr•a•ntatkv• or the 

director clal•inQ an inter•at in the r~alnin9 rund• ahall 
aubalt an •ttidavit clal•tng an lntereat vhtch prov1de1 the 

tollowln9 lnforaations 

•· Full na~. current •ddr•••· and telephone nu•ber of t~e 

chlaant. 

b. Clala.nt'a relationahip to the d•ceas~d. 

c. H.-. ot •ny aurvlvlnq next of -in or the d•c••aed, •nd 
the telattona~ip ot anr n• .. d aurvivlnq ne•t of -in. 

d. That t~• clal .. nt h•• no anowledv• ot th• ••i•t•nc• of 

• peraonal repr•••ntativ~ for the d•c••••d'a ••t•te. 

'· Th• aell•r ~y r•t•ln not .are than tttty doll•r• ot 
th• r ... inlnv tunda tn the burial truu fund tor th• 

adaLnlatratl~e exp•~••• •••ocl•ted wlth th• r.qulr•••nts ot 
thh aection. 
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7. rt the funds re .. ln1nq in a burial tr~at fund are 

diab~raed under the requlr~nta or t~la ••ction, the aellar, 
the provider, tnr burial trust tund, and any truatee ahall not 
be liable to the dir~tor, the aatata ot the d•c•aaed, any 
peraonal representative, or any other intereated pecaon tor 
the reaalninq funda and any lien i~aed by the director ahall 

be unenforceable aqainat the aeller, th• burJal tr~at fund, or 

•ny truatea. 
JUBCA.An&Jt t 

TRUSTING ALTEaRATlV!I 

S•c. 21. HEW SJ:C!'ION. SllA.401 PtraCRAS& ACIUMIJrf"H 

1'l1 .. DED SY l .. SUKANCE PaOCU'DI, 

1. A purchase aqr•e .. nt .. y be funded by lnauranca 
proceada darLved fra. a new or a•iatinq inaurance policy 
lllued by an 1nauranca c~ny authorized to do b~alnaaa and 

dolnq buelneaa ~ithin thla etate. 
l. Such fundinq aay be in lieu of the truatlnq 

requ1reaenta of thta chapter ~hen the purchaaar aaaiqna the 

proceeds of an ex11tlft9 inaurance policy. 
l. Such fundinq .. y De in lieu ot the truatint 

requlr ... nt& of thia chapter when a new inaurance policy Ia 

purchased to fund the purchaae a9ra .. ant, wlth • face aaodnt 

.qual to or qreater tnan the curr•nt r•taJl prlc• ot the 

e .. etery ••rchandJae, t~neral .. rchandJs~. •nd r~neral 
•ervlc•• to be delivered under the p~rcha•• avr•e .. nt or, if 
l•••· a face aaount ~al to the total of all payaanta to be 

au~Jtted by the purchaaer purauant to the purchaaa aqr .. aent. 

f. Th~ pl .. tua. ot Any new inaurance policy aftAll be t~lly 

paid within thirty daya after execution of the p~rchaaa 

19re-..nt or, wlth reapect to a ~rchaae aqre• .. nt tftat 
provides tor periodic pAyacnta, the pr .. lu.a ahall be pald 

directly by the p~rch&aer to the insurance c~ny iaaulnq tn• 

policy. 
~. Any ne~ lna~rance policy ahall aatiafy the followint 

condit1onas 
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a. Except aa nec•saary and •pproprlat• to s•tlafy thr 
r~utre•enta reqardl~q burial trust tunda under Title XIX or 
th• federal Soc~•l s~curity Act, the pol1cy ahall not ~ o~ned 
by th• eatabJian.ent, tne policy ah•ll not be 1rre~oc•bly 
aaalqned to the eatablian.ant, and the aaaiqnaent of procaada 

tea- the lnaurance policy to the eatablla~ent •nall ~ 
li•ited to the eatabl11~ent'a tnteraata as tn~y appear ln the 

purchaae aqreeaant, and condltlon•d on the eatabllan.ent'a 

delivery of ceaetery aerchandl••• funeral •erchand111, and 

funeral aarvlcaa purauant to a purcnaae aqreeaent. 
b, Tfte policy ahall provide that any aaalqnarnt of 

~nefits la continqent upon th• aatabltan.ant'a delivery ot 
e .. etary .. rchand1se, f~naral aercnandtae. and funeral 

aerv1C11 purauant to a purchase aqre• .. nt. 
c. The policy shall nave an increaainq death brn•flt or 

alallar t•ature that provide• •~ -.an• tor 1n~reaa1n9 the 
tundJnq aa the colt ot tunaral and ceaetary qooda and tervic•• 

a ncr•••••· 
6. With the ~ritten conaant ot the purchaaar, an extat1n9 

prepaid purchaaa a9raaa•ftt wltft truat-lundad benefita .. y be 

converted to a prepaid purchase aqre ... nt ~ith lna~ranca

fundad blnatita provided the aatabliahaant and the inaurance 

benafita coeply wath the followin9 provtaiona: 
a. The tranafer ot tne truat funda to the lnaurancr 

eoapany auat ~at l•aat .qual to the full au~ required to be 
depoalted •• truat principal under th• trust-funded prapald 
pure~•• aqre ... nt plul all nat •arn1nqa accuaulated with 

reapect thereto, aa of th• tranater dat•. C~iaaiona. 

allowancaa, •~rrendar charqaa or other for .. of c~pensatJon 

or axpenae loada, praa1~ erpanae, adalnJetratJv• charv•• or 
•xpeneaa, or policy feaa anall not be d~duct•d fra- thl truat 

lunda tranaferred p~r•uant to the conv•ralon. 
b. The tace ..aunt of any insurance policy iaauad on an 

1ndlvtdual •uat be no leaa than th• a.ount of principal •nd 

intereat tranaferred for that lndiv1dual to the insurance 
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aa-p.ny, and any ayppleaent•l lnaurance policy iaa~ed to cov•r 
the unfund~ portion of the purchaae aqr .... nt auat h•ve a 
face a.ount that ia at leaat aa qreat aa th• unfund~ 
pt1nc1pal balance. The face aaount of the inaurance purchaaed 

ahall not, under any circu .. ta~cea, be leaa than the total of 

all ~y.enta .. de by the purchaaer ~rauant to the aqce~nt 

plua all net earninqa accuaulated with reapect ther•to, •• or 

the tranater dat~. 
c. Th• 1nauranct policy ahall not allow tor cont•atlnq 

cov•r•qe, l1e1t death beneflta tn the caae or au1cide, refer 
to phyalcal exaa1nat1on, or othervtae operate •• an ••cluaton, 
11~1tation, or condltton other than r~ulrinq au~iaaton or 

proof of death or aurrend•r of policy at th• tla• the prep.~d 
purchaa• aqr••~nt 1a funded, .. turee, or la canc•led, aa the 

caae .. y bfo. 

d. Th• eetabl1aha•nt ahall .. lntain a eopy ot any prep.sd 

tr~at~!und•d purchaae aqreeeent that ••• converted to • 
prepaid inaurance-funded purchaae aqra• .. nt and retain th• 

payaant hiatory recorda tor each converted purthaae aqra.-ant 
prlor to converaton until the ceaetery •erchandtaa, funeral 

aercnandlat, and f~neral atrvlcea have been delivered. 

7. The sellet of • purchaaa aqraeaent •~bjact to thia 
chapter which ia to be funded by inaurance proceed• ahall 

obtain all per•tta required to be obtain•d and coaply with all 
reportin9 reqyire•enta under thia chapter. 

I. An inaurance c~ny laaulnq policlea tundtnq ~rc~ae 
aqree .. nta aubject to tnia cnapter ahall file an annual report 

with th• ca.alaaioner on a fora preacr1bed by the 

c~1aslonaJ. The report ahall llat the applicable lnaurance 

pollcl•• out•t•ndtn9 for each eatablisha•nt. Co•puter 
prtntowta ~ay be aubaitt•d ao lonq aa each le9lbly provide• 
the a .. e lnfor .. tson required tn tne 

Sac. 29. NEW SEC~ION. S2)A.40l 

rvND£0 BY AHHUlTl PROCEEDS. 

preacrlbed fora. 

PUJCHAS! AGRIIJONTS 
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1. A pwrch••• aqr•e•ent .. y be funded by proce•d• d•rlved 

Croa a new or eatat•n9 annuity •••ued by an 1nauranc• conpany 
authorised to do buatn••• and do1n9 buatnaaa within this 

atat•. 
2. Such tundlnq ~y be ln lteu of the trust r~~tre~•nta 

of thla chapter when the purchaaer aaalqna the proc•eds of an 

extattnt annuity. 
1. Such fundinq .. y be in lteu of the trust requ1rraenta 

of thie chapter vnen a new annuity la porchaa•d to fund the 

purchaae aqre•aent. with a face aaount equal to or qreater 

than the current retail price ot tn• ce•etary ••rchand•••· 
funeral ~erch•ndiae, and funeral aerv•c•• to b• dei•v•red 
wnd•r the pur~haae aqre .. ent or, It laaa, a f•c• a~unt equal 
to the total ot all per-enta to be aubalttad by th• purchaaer 

pursuant to th• purcnaae aqr••~ent. 
4. The pr•atuaa ot any new annuity anall be fully ~~d 

wlthln thirty days after •~ecutton of th• purchase aqr••ftent 
or, with reapect to a purchaae aqree••nt that provid•• for 
perlodlc par-enta, the pr .. tu .. shall be ~ld dirrctly by the 

purchaa•r to tht inaurance co•peny ••aulnq tht annuity. 
~. The annu1ty anall aatiafy the tollovtnq conditional 

•· Except as n•caaaary and appropriate to aatisfy th• 
r~u\r ... nta reqardlnq burial truat funda under Tttla XIX of 

the federal Social Security Act, the annuity ahall not be 

own~ by the establtan .. nt or llravocably aaa1qned and any 

deaiqnatlon of the eatabltahaent aa a beneficiary shall not be 

.. de irrevocable. 
b. The annuity ahall provsde that any aasiqnaent of 

b•nefita la contlnqent upon the ••t•bllan.e"t"a deliv•ry of 
ceaetary ••rchandlae, funeral •erch•ndl••· and t~neral 
aarvlcea pur•uant to a purch••• aqreeae"t· 

c. ~he ann~1ty ahall hav• an lncreaa1nq drath ba"•f1t or 

•lallar feat~r• that prov1daa aoae aeana tor tncr~aa1n9 the 

tundlnq a• th• coat ot ce .. tery aerchandt••· t~nelal 

aerchandl•e, and funeral a•rvtces sncr•••e•. 
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6. M1tn tne ~r1tten con•ent ot th• ~rcnaaer, •n ••1•t1n9 
prepa1d purchAae aqr•eaent wtth truat-t~nded benetlta .. y be 

converted to a prrpald purcnaee aqr••••nt with annuity-funded 
benet ita provided the eetAblta~nt and the Annw1ty benefit& 
~a.ply W1tn the follov1n9 provtaton•: 

a. The tranater of the truet lund• to the lnaurAnce 
c~ny •uet be at lea•t ~ual to the full aua required to be 

depoalted •• truat prln~lpal under the truat-funded pra~id 
purcnaa• aqreeaent plua all net eArnlnva acc~ulated with 
reapect ther•to, •• of the tranafer date. Co..taalona, 
allowance•. aurrender char9ea or other for .. or c~naation 
or •~pens• lo.d•, pr .. l~ expenae, a~tnlatratlva charvea or 
expen•e•, or feea ahall not be deduct~ froa the truat runda 
tranaferred purauant to the convereion, 

b. The face .-aunt of any annuity laaued on an individual 
suet be no leaa than the .-aunt of principal and tntereat 
tranaferred for that individual to the inauranca ca.peny, and 
any aupplecantal annuity laaued to cover the unfunded portion 
of the purchaae avreea•nt auet have a face aeount t~t la at 
leaat aa qreat aa the unfunded principal balance. ~e rae• 

aaount of the annuity purc~ae4 lhali not, under any 
circuaatancea, be leea than the total of all payaanta .. 4e by 
th• purc~aer pura~nt to the aqrae .. nt plua all net ear"inqa 
acc~aul•t•d with reapect th•r•to, aa of the trantter date. 

c. Th• Annuity ahall not allow for conteatln9 coveraqe, 
lta~t death benefit• tn the caae ot au1cida, rater to phyaical 
exaatnation, or otherwlae operat• aa an exclua10n, liattation, 
or condltlon other than requirlnq auO.iaaion ot proot ot death 
or aurrend•r or the annuity at the tiae the prap.Jd purchaae 
aqraa .. nt la tundad, .. turea, or ta canc•l~, aa the caae ~y 

••• 
d. The eatablia~nt ahall .. ,ntaln • copy ot any prepaid 

trust-funded purchate a9re .. ent that waa conv•rted to a 
ptepald annu1ty-tunded purch••• aqr••••nt •nd retain the 
pay .. nt htatory recorda for each converted purchate •9r• .. ent 
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prior to co"vara1on until the ceaetary ~erch•ndtae, funer•l 
.. rehandiae, and funeral aervlce• hav• been delivered. 

7, The aeller of a purchaae aqreeaent aubject to tnla 
chapter which 11 to be funded by annu\ty proceeda shall obt•1n 
all peralta required to be obtai"ed and coaply wtth all 
report1n9 requtr•~enta und•r thla chapter. 

a. ~n lnaurance co.pany ltauinq annuitle• fundtnq purchase 
a9reaaenta aub,act to thla ch•ptrr ahall fllr an annual report 
wlth the CO..la&ioner on a for• preacrlbed by the 
~1aaioner. The rrport ahall llat the appl~c•ble annw1tiea 

outatand1n9 for each eatablla~ent. Co-puter prlntouta aay be 

a~baltted ao ionq aa each leQibly providea the aa•• 
lnfor .. tlon reqvlrad tn the preacribed fora. 

Sec. )0, NEW SECTION. SZlA.40l PURCHA5E ACR6£NtHT$ 

roNDED IY Cat'!'IFlCAT18 Or D£POSI1'. 

1. A purchaae aqree .. nt aay be funded by proceed• dPrlved 
teo. a c•rti!tcate of depoait in the n••• of the purchae•r 
.. de payable to the aeller upon the p~rch•aer'• deatn. 

l. The aeller or a purchaae aqree•ent aubject to thla 
chapter which 11 to be funded by a certlf1cat• of depoatt 
ahall obtain all per•lt• r~ulred to be obtained and ca-ply 
with all report1nq require••nt• under this ch•pter, 
i~l•aantinq rulea, and ordera. 

Sec. Jl. Ntw SECTION. S2JA,404 MERCHAHDISE DELIVERED TO 
T'HI PURCliASU Oil WAJlEBOUSED. 

1. Truet r~utr .. enta do not apply to pay.enta for outer 
bur1•1 contai"era aade of e1ther polystyrene or polypropylene 
or ca .. tery ••rch•ndla• delivered to the purch•arr or atored 
in an independent third-~rty etoraqe f•cility not owned or 
controlled by th• aeller when approved by the c~laetoner. 
~· aelier or the ltora~e faclllty avat de~natrate that they 
will 4o •11 of the tollovlnqs 

a. laaue a reca1pt ot ownarahip tn the n~e of the 
purchaaer and deliver 1t to the purchaaer. 

~. Inawre thr Natchandta• •v•tnat loaa, 
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c. Protect th• ~erchandtae against da•age. 

d. Tranaf•r title to the pYtchaaer. 
e. Approprlately identity and describe th• aerchandiae ln 

a aanner that 1t can be dtatan9~1ahed froa other alaalar 

lt•••· 
C. Uae a aethod of atoraqe tnat allowa tor via~al aYdita 

of tna ••rcnandi••· 
q. Have adequate, co-p~teriz~. recordkeeplng ayataaa an 

plac• to Jdentaty, describe, and count ••en ltaa in atoraqe, 

lncludan9 th• ovnerahlp of each It••· and provide an a9qreqata 
llatanq with nu•erlcal totala. 

h, File a consent to be audated and inap.ctad by the 

conataaaoner. 
a. Provide raporta to the co.aiaa1oner, annually, by an 

lnda~ndant certified public accountant, which ahall include a 
phyatcal count or aercnandtae held ln atora9e and a review of 
tnfor•atton, tncludinq the aeller'a revenue and aal•• recorda, 
aa naceaaary to v•rtfy the adequacy or the nu.ber or iteaa 

neld at the storaqe facility. 

J. Sataafy the annual reportinq requtraaenta or ••etlan 
S1JA.20C. 

2. Lawn crypts .. Y be delivered In lieu of truatlnq. ror 

thia pYrpo••· delivery .. ana tnatallatton ln a qrave owned by 
the purchas•r. Tn• seller ahall do all ot the follow1n9' 

a. Notify the adalntatrator before the lawn crypts are 
tnstall•d. 

b. Identafy the Intended location of the lawn crypta 
w1than the c .. etery. 

c. Provide docuaentatton adequately da•onatratanq delivery 
has occurred. Adeq~ate do~ .. ntatlon JnclYdaa but ia not 

11a1ted to pnotoqrapha and third-party cartlftcationa. 
l. C~atery aarchandlae and funeral n.rchandlae ahall not 

be dea•ed delivered to th• pyrchaaer or warehoused It the 
Merchandise Ja aubjact to a lien or aecurlty interest by any 

party other than tha aellar. 
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c. An eatablian.ent ta prohibited fro• requlrlnq delivery 

aa a condition or the sale. 
5. A aeller shall provide aerv1cea neceaaary for the 

lnatallataon or burial of outer bYrlal contatnera sold by the 

seller. Thla aubaectlon ahall not requ1re the sellar to 
provlde tor the opanlnq or cloalnq of the inter~ant or 

enta.ba•nt apace. ~nleas the putchaae aqree•ent provldea 

otharvlaa. 
Sac. 32. NEW !!CTION, 52JA •• O~ eoND IN LIEU Or TRUST 

P'UNO, 

1. In lieu of trwat r~ulr .. anta. a aellar •ay f1le w1tn 

the co .. taaloner a auraty bond laaued by a surety ca.pany 
authoraaed to do buaineaa and dolnq buaineaa w1thtn this 

atat•· The bond •uat be conditioned upon the sellar'a 
faithful pertor•ance ot purchaae aqr••••nta aubJact to th1a 
chapter, The aur•ty'a liability extends to each auch 
aqree .. nt ewecut~ while the bond Ia 1n force and until 
perfor .. nca or recision of the purcnaa• a9reeaent. To th• 

extant ••pr•aaly aqreed to In vritlnq by the surety, the 

aur•ty'a liability extend• to each aucn aqree~ent aubjact to 
this chapter executed pr1or to the ta~e the bond waa 1n force 

and until pertor .. nc• or raclalon of the aqr••~•nt. A 

purchaser aqqrtaved by a breach of a condition of the bond 
cov•rinq the purchaser'• aqree .. nt .. y •aintain an act1on 

a9alnat th• bond. If. at the u .. of the brucn, the 
purchaaer Ia avar• of the purchaaer'a riqhta und•r the bond 

and how to !lle a clala aqalnat tha bond. the surety anal! not 
be liable for any breach of condition unl••• the surety 
recelvea notac• ot a cla1• v1thln al•ty daya tollowinq 
d1acovery or the acta. oMiawlona. or conditions constttut1nq 
th• breach or condition, except aa otherwlae provided 1n thta 

section. A auraty bond shall not be canceled by a surety 

••c•pt upon a written notlc• ot cancellation qlven by the 
au,ety to th• c~iaaioner by raatricted certafled .. 11, and 

not prior to the eaptration ot a1•ty daya after rec•lpt of the 
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not1ce by the e~1saloner. ~ne aur~tr"• liabllJty shall 

•xtrnd to each purcha•• a9re .. ent aubject to thia chapter 

executed prior to cancellation of the aurety bond untll the 

aeller has ~plied with section 1. 
l. l! a arller becaaea inaolvent or otherwlae caasea to 

enqaqe in bual~••• prtor to or wttnln alztr daya a!ter 

c•ncellation of a bo~d. the aaller ahall be de.-.d to have 
breach~ the bOnd conditione for outatandln9 aqreeaants und~r 

thla chapter aa of the day prior to eancallatlon of the bond. 

The C0..11aioner ahall .. 11 written notlc~ by restricted 

certified ~il to the purchaaer under each outatandtnq 
pYrchaae aqr•••ent of the ••ller th«t a clat• a9a1nat the bond 
•yst be rtlPd wlth the aurety co~ny wtthln slaty daya after 

the ~illn9 date of tn• notice. The aurety shall cease to~ 

llabl• for all purchaae a9rae.ent1 except those for which 
claJ-a are !tled with the aurety ~ny wit~ln •••ty days 
atttr the date the ca-aiastonar .ails the notlcea. 

J. If a aurety bond ia cancel~ by a aurety under any 

condlttona other than thOae apeclfled 1n aubaeetlon 2, the 

seller ahall ca-ply with all of the followlnt• 

•· The •~ller 1hall ~ply with the truat requ1re .. nt1 of 
•~ctlon ~21A.201 for all purchaae aqree .. nta aubject to this 

chapter executed on or after the etfecttv~ date of 
c•ncellatlon of the aurety bond. In the alttr~tive, the 

••ller .ay eub•lt a subatitute aurety bond .. etln9 the 
raq~ir•••nta of auba•ctlon 1, but tfte a•ller .vat eo.ply with 

••etlan S2JA.201 Cor any purchaee aqre ... nta ex•cuted on or 
attrr the effective cancellation date ot ~fte earlier eurety 

bond and prior to the effective date of the later awrety bond. 
b. Wlthln alxty daya •rter the effective cancellation date 

ol the aurety bond, the aell•r aftall awo.it to the 

c~laetoner •n undertaktn9 by anotfter awrety co.pany thAt a 

substitute aurety bond aeetinq the r~wtre•enta of awbaectlon 
1 la in effect and th•t the ll•bility of the awbatitute aurety 

bond eatenda to all outatandinq purchaae aqre ... nta of the 
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••ller that were executed but not ~rfor•ed or eat1nquiahed 
prtor to the effective date of th~ aubatttute aurety bond. or 

the aeller ahall aub•lt to the co .. taeioner a ttn•~cJal 

atat~ent acco•panl~ by an unqualified oplnlon baaed upon an 
audit perfor~d by a certtfted publtc accountant ltctns~ tn 

thla atete certl!ylnq the total aaount of outatandlnq 

llablllttea of th• aell•r on purchaae aqree~anta subject to 

th11 Chapter and proof ot depoatt by the aell•r tn trwat under 

section ~21A.201 of either the .. ount apeclfl~ in aect1on 

~23A.Z01, includln9 lnt•rtlt •• set by the ca-alaaloner baae4 
on the intertlt which would have bten earned had the funds 
bttn .. lntalntd in truat, with r•apect to all of thoa• 
out1tandln9 purchaae aqree•ents or, wher• applic•ble, th•t 

d•ltvery of •erchandlat hal been .. de In co•pllance with 

aectlon 5lJA.404. The aurety .. y require auch aecurtty •• 11 
neceaaary to coaply wtth this section. Upon c~ll•nc• by tn~ 

aeller with this paraqtapn, the awrety coapa~y cancel1nq the 
aurtty bond aftall ctale to be ll•bl• wlth reapact to any 

outatandlnq purchase aqre.-entl of the aellet except those 

purchase aqree .. nta with rtapect to which a bre•ch of 
condition occurred prior to cancellation and for which tl .. ly 
cla1aa were filed. 

4. Section ~2lA.202, and, to the extent It 11 •ppllcable, 
•action ~23A.20,, apply to aellera who•• purchaa~ •qree•enta 
are covered by a aurety bond .. intatned under thta aectlon, 

and saetion S21A.20l continue• to apply to •ny purchase 
atrt ... nta of thole aellera that •re not covered by a aurety 

bond -.tnt•ined und•r thil •ectJon. 
\. Upon receivin9 • notice of cancell•tlon of a surety 

bond, the coealaatoner ah•ll notify the atller ot the 
reqwiraaenta of thia chapter r•aulttnq fra- cancellat•on of 
the bond. The notice .. y be in the for• oC a copy of thia 

aectlon and ••ctlona ~1JA.101 •nd ~J3A.l01. 

'· Upon r•ce1vin9 a notlct of canc•llation. unl••• the 
aeller haa coapll•d with the r~utre•enta of this aection, the 
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•ttorn•y qeneral ah,ll ••e~ an inJunction to prohibit the 

sell•r frOR ~-1~9 f~rth•t purchaa• aqr•~nta subject to this 
chapter. Th• attorney qeneral shall c~nce an action to 

attach •nd levy •xecution upon pro~rty oC th• aeller when the 

aellet tail• to perfot• a purch6ae aqte ... nt a~b)act to th\a 
chapter, to the ext~nt necessary to ••cure coepliance with 

this chapter. The county attorney aay brlnq cri•inal charqea 

under •~bchaptet 1. 

7. The surety under this aectlon shall not be owned, under 

the control of, or atflllated with th• seller. 

&. The aeount of the aute~y bond shall ~ual eiqhty 
percent or the pay•enta recetv•d pursuant to purchase 
aqree•enta, or the applicable portion thereof, tor ce•etery 
.. ,chandlae, funeral ••rcnandtae, fun•ral aervlc••· or a 

co.blnatton thereof and the ••o~nt ne•d•d to adjust the ..ount 
of the surety bond tor inflation as set by the c~laaioner 
baaed on the conauaer prlc• index. The aelle1 shall r~v1ew 
the .-aunt of tn• surety bond no leas than annually and shall 

lncr•ase th• bond as necessary to retlect additional payaents. 

The aaount needed to adjust tor lntlatlon shall be added 
annually to the aurety bond durinq the tirat quarter of th• 

establ1a~ent·a flacal year. 
9. With the cona•nt of the purchaa•r. an exlatinq pr•patd 

purchase aqr•e•ent with trust-funded benefits .. y be convert•d 

to a prepald purch•se aqr••••nt funded by a surety bond 
provided the eatablia~nt and the surety bond ca.ply w1th the 

followlnq provtalona: 
a. The ..o~nt of the tryst r~ndl tranaferred to the surety 

coapany •uat be at least ·~al to th• f~ll au• required to be 

deposited •• trust princt~l under the tr~st·funded pr•~id 
purcnaa~ aqr•••ent plus all net ••rnln9a acc~ulated with 
respect therrto, as of the transfer d•te. Co..iaatona, 
allowance&, aurrendec charqea or other for•• of coapenaatlon 

or e~penae loads, pre•lua expen••· •dalnlatrat1ve e~tq•a or 
••penaea, or tees ah•ll not be ded~cted fra. the trust funds 

tra~aterr•d pursuant to the conversion. 
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b. The face aeount of the surety bond taau•d on •~ 

Individual •ust be ~o leas th•n the aaount of principal •nd 
interest transferred fot that tndlvldual to t~e aur~ty 

ca.pa~y. and any auppl•••ntal surety bond iaaupd to cover the 

unfunded portion ot the purchase a9re .. ent •uat nave a face 

..aunt that ta at l~aat •• qreat •• th• unfunded pr1nctpal 
balance. The face .-ount of the surety bond purcnaa•d shall 

not, under the ctrcuastances. be Jess than the total of all 

payaenta .. de by the purcha11r pursuant to the •qreeeent plua 

all net earninqs accu~ul•ted with rea~ct thereto, as of the 

t ranafet date. 
c. The ••tabliahaent shall .alntain a copy of any prepa1d 

trust·funded aqree•ent that waa conv•rted to a prepaid 
purchase aqree•ent funded bi a surety bond and retain the 
peyaent history rrcorda tor each converted purchase aq1eeaent 

prior to conv•ralon until the c•aetery aerchandtae, run•ral 
•erchandlsa, and funetal setvlcea have been d•ltveced. 

SUIIICRAPTE'It ~ 

PERMIT Rr:QUJJtiiUHTS roJ SELLDS or CDCETfJtY' 
KZRCHAMDlSE, PUMEAAL MLRcaAND1St, FUNERAL SrRVICES, 

OR A C'QtiiBINA1'IOtl TMUIOr 

See. )), NB'N SECTJOH. !123A.S01 !51'1\BLISKJtE'N'T Pb.NITS. 

1. A per•on ah•ll not ad~ertiae, ,ell, pro.ot•, or offer 

to furnish c•••tery •erchandiae, funeral ~erchand1ae, funeral 

aervtcea. or a ca-bln•tton thereof when prrfo1~nca or 
dellvecy aay b• •ore than one hundted t~enty daya tollo~inq 
the lntttal pa~ent on thl account without an eatabl1s~ent 

per•at. ~ch •etabliah .. nt •uat hav• an eatabltah••nt per•it. 
1. An appllc•tlon for an eatabliahaent ~r•1t ah•ll be 

tiled on a for• preacrtbed by thr co .. taaton•r, be ac~panied 
by a tlfty dollar filtnq fee, and Include a copy of racn 

purchase •qree~ent the person wtll uae tor sales of ce~tery 

•erchandlae, funeral .. tchandtae. funerAl aervtcea, o1 • 

coablnatlon th•r•of. 
). The appl1catton shall contain: 

S.F.473 
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a. Th• naae •nd addr~•• ot th~ eatablla~ant. 
b. The n .. a and •ddreaa of any additional provider of 

c~•t•rr ••rch•ndiae, runaral aerchandl••• !un~ral aarv1cea, 
or a coebtnation thareor. 

c. The n .. e and addraaa of each owner, ofrtcer. or oth•r 
otf1~1al of the ~atablla~nt, 1nclud1nq vhen relevant tha 

Chi•f executive ofrtcer and the .. ~r• of the board of 

directors. 
d. A description of any c~n bustneaa enterprise or 

parent co~ny. 
~. The types of ceaetery aarchandlaa, tunaral ••rcn.ndt••• 

funeral aarvtc••· or a cODbanatlon thereof to be aold. 
f. Th• types of trust or trust alternatives utilised by 

the eatabl1anaant and • !tat ot the f1nanclal inatltutiona, 
storaqe racllltiea. auraty co.panlaa, and insurance c~nlea 
~tllised by the aat&bllahaent on a reqular basta. 

4. A p•reit holder shall ln!ora tha ca-.aaaJoner ot 
chanQ•• in tn~ lnfor .. tlon required to ba provid~ by 
aubaection l vithln thirty daya or th~ chanqa. 

s. An eataOlJan.ent per•Jt la not aaalvnable or 
tranaterable. A peralt holder aelllnq all or part of an 
•atablia~ent ahall cancel tha ~r•lt and the purchaaer shall 
apply tor a new par•lt '" the purchaser's n .. e vlthln thirty 
days of the aale. 

6. The co.alaalonar ahall Qrant or deny a parait 
appllc•tlon v1thin thirty daya after receipt, but the 
c~laalonar'a failure to act vlthin that ti .. period ahall 
not ~ daaaad approval of tna application. If the 
c~l•alo~•r doaa not qrant the pcr•at, the coa.taato~er ahall 
not1fy the pecaon in vrltlnq of the r~aaona tor tha d•n1al. 
~he ~r•lt ahall diacloaa on ita face the parait holder's 
~loy•r or the eatabllan.ent on vhoae behalf the applicant 
v1ll be .. Klnq or atteMptlnq to .. ka aalaa, th• paraat nuaber, 

and the •xplratlon date. 
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7. An 1nltlal paralt ia valad tor two v••r• !roa th• datr 
th• appllcetton la ftl•d. A per~it •ay be ren•vrd for two 
yeara by r111n9 the fora preacrl~d by the co .. laaioner under 
aubaectlo~ 2, accoapenled by a tan dollar tenawal tee. 
Subalaaaon ot purchaa• aqre .. anta 1• not tequired for r•n•wala 
unlaaa th• purchaaa aqreaeenta have b•en aodkfied a1nca th• 
last !illnq. 

I. The c~~••Joner aay by rule create or accept a 
MultlJUriadlction eatabltan.ent peralt. lf th• ••tabllah~ent 

paralt ia taaued by another jurtadiction, thr rules shall 
require tha filtnv or an application or notice forM and 
par-ant of tha applicable ttllnq fee of fl!ty dol lara !or en 
lnltlal appl1cation and tan dollars for a ren•wal applacatlon. 
The application or notice rota utlliaed and the •ffect1vr 
dataa and teras or the peralt .. y vary fr~ the provlalona aet 
forth in aubaactlona 2, ), and 7, 

Sec. 14. NEW S~ION, Sl1A.~02 SAL£9 PE~MlTS. 
1. A parson shall not advertise, aall, pr~t•, or offer 

to turntan c ... tary .. rchandtae, funeral ••rchandia•, t~nrral 

aarvtcea, or a ca.blnatlon tharaot when p•rtora.nca or 
delivery .. y b• aora than on• hundred tventy daya follow1nq 
initial payaent on the account w'thout a aalea par•1t. A 
paralt holder •uat ba an eaploye• or aQent of a parson hold1nq 
an eatabliahaent para1t vho can deliver th• ce-.tery 
fterchandtae, lun•r•l •erchandlaa, fun•ral ••rvlcea. or a 
coablnatlon thereof betno aold. A parson auat nave a aalea 
paralt for each aatabltan.ent at which the prraon works. 
However, a paraon .. y apply for a aalea peralt covarlnq 
•ultlpla aatabllan..nta, if the eatabltan.anta have c~n 
ovnerahtp. The aatabl1a~ant paralt holder 11 llable for thr 

acta ot lt• .. plor••• and •o•nta perror•ad ln adverttaln9, 
aelltn9, proaottn9, or otferinq to furnish, upon the future 
death ot a ~raon neaed or lapllad ln a purchaae aqrea .. nt, 
c .. atery ••rch•ndlae. funer•l aarchandlaa. funeral services, 

or a co.b1natlon th•raof. 
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1. Th1a chapter do•• not perait a ~raon to practice 

.ort~ary aclence without a license. A person holdtnq a 
current aalea ~ralt .. y advertiae, sell, proeote, or otter to 

furnish a funeral director·• service• ae an employee or •qent 
o! a fun•r•l eat•blla~ent furnlahlnq the funeral ••rv1cea 

under ch•pter 1~6. 

l. An appltcation tor a sales ~r•lt shall be tiled on a 

fora prescribed by the c~taaton•r and be accoap«nie4 by a 

rtva dollar tllinq tee. 

4. Th• •PPllcatlon ahall contains 
a. Th• naae and address o! th• pereon. 
b. The naae and addresa or the peraon'a -.player and aach 

••t•bllshaent on whose beh•lf the person will be advertiainq, 
aell,nq, pra-otlnq, or otfprtnq to futn1ah c .. etery 
aerchandla•, runeral .. rchandiae, fun•r•l services, or a 

co.bin•tlon thereof. 
c. Th• n&Ne and address of thP provider who w1ll provide 

the c••etery .. rchandiae, funeral aarc~ndlae, funeral 

aarvtcea, or a coablnation th•r~f tt dtfterent tra- the 

person's .. player. 
~- An initial peratt expires on• year troa the date the 

appl1c•tton Is tiled, The per•lt aay be renewed for tour 
yeara by f1linq the fora prescribed by the co..taa1oner under 

subsection J, acco~nled by • twenty dollar ttllnq fee, 

'· A per~1t holder shall intora the co .. taaloner of 
chanqea In the tntor .. tlon required to be provided by 

subsection 4 within thirty days of the chanqa. 
1, A aalea pera1t 1a not asaiqnable or tranaf•rabla. A 

per11t holder aell1nq all or part of a bualneaa ahall cancel 

the ~rait and th• purchaaer ah•li apply for a new ~rait in 
the purchaser'• na•e within thirty days of the sale. 

1. Th• ca.aiasloner shall grant or deny a parait 

application w1thln thirty d•y• after rece1pt, but the 

ca..laaloner'a failure to act vith1n that tlae period shall 

not be dee.-4 approval of the application. If the 
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ca..taaloner does not qrant the per~lt, th• c~iaaton•r shall 

notity th• •PPllcant ln wrltinq of th• r•aaons for the den1al • 

t. The ea..laaloner aay by rul• create or accept • 

•ultljuriadtetton aalaa per•tt. IC the ••1•• pera1t la Issued 
by another jurtad1ction. th• rules shall rPqutre the !lllnq of 

•~ appl1catlon or notic• tor• and par-•nt of the appllcabl• 
t1l1nq fee of five dollars tor each year. The application or 

notice for• utlliaed and the effective datal and teras of th• 
per•lt aay v•ry fra- the provisions aet forth tn subsections 1 

and S. 
Sec. )~. NEW SECTION. ~llA.~OJ DENIAL, SUSPENSION, 

IEVOCATIOV, AHO SURJtEHOD Or PDMIT9. 

1. The co..iaaion•r aay, purau•nt to c~apter 17A, deny •ny 

per•tt application or i~ediat•ly auapend or revo•e •ny per•lt 
laaued under this chapter for several reasona, 1ncludlnq but 

not llalted tor 

a. co .. tttinq a fraudulent act, enq•q1nq 1n a fraudulent 

pract1ce, or violatlnq any provlalon of this chapter or, any 
~~le•enttnq rule or order issued under th1s chapter. 

b. Vlol•t1nq any other at•te or feder•l law applicable to 

the conduct or the applicant's or perait holder's busln•••· 

c. lnaolvency or Ci~nclal condition. 
d. Th• per•lt holder, for the purpose of avoldlnq th• 

trust requtre•ent for funeral aervtcea, attributea a-aunts 

paid ynder th• purchaae aqre ... nt to c•••t•ry ••rehandle• or 
fynaral .. rchandia• that la delivered under section ~2lA.f04 

rather than to funeral a•rvlcea aold to the purchaser. Th• 
aale of funeral aervtcea at a lover pr1ce wh•n the ••1• 11 

.. de in conjunction w1th the aale or ce•etery ~ercnand1a• or 
fun•r•l aerchandlae to be delivered under aect1on ~2lA.t0f 
than thl aervicPI are reqularly and cuatoe.r1ly aold Cor when 

not aold ln conjunction w1th c .. atery •erchandtse or funeral 

•erchandiae 11 evidence that the perait holder la actlnq with 

the purpoae of avoidinq the trust requtre•ent for fun•r•l 

aervicea under ••etlan 52lA.101. 
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•· Enq•qinq in • decrptive •~t or pr•~tice or deli~r•tely 

e1srepre•~nt1n9 or o•ittlnv • aatrriel tact regarding the aele 
of ce~•tery arrch•ndlae, funer•l .. rch•ndise, funer•l 

••rvic~a. or • c~inltion ther~f wnder thla ch•pter. 
f. Conviction of e cr1•1n1l otfrn•e lnvolvlnq diahonraty 

or • f•lae atat .. ent. 
9• In•bllity to provide the c ... tery .. rchend1se, funeral 

~•rchlndlaP, fun~ral aervic~a, or a coabinetlon thPr.of Which 

the appl,c•nt or perait holder purports to aell. 
h. The •ppllc•nt or per•lt hold~r aella the buaineaa 

without filtnq • prior notice of ••1• vitn the ~iasioner. 
The pera1t ehall be revokPd thirty d•y• followlnq auch aele. 

1. Selllnq by a peraon vho ia not an -.ploy .. or 1qent of 

th~ eppliclnt or perait holder. 
l. The ca-a1aaioner .. y, for qood c•uae ahovn, auapend eny 

p~rait for • per1od not exce.dlnq th1rty d1y1, p~ndinq 

1nv•atiq1tlon. 
l. ~xcapt •• provtd.d in aubaact~on l, e peralt ahell not 

b• revoked or auapanded except •ftar not1ce end hearlnq under 

ch1pter 17A. 
4. Any ~ralt holder ~y aurrender a perait by dellverinq 

to the co .. taaionar written notice th•t the prralt holder 
aurrendera the peralt, but the aurren4er a~ll not affect the 
p4r•tt holder'a civil or crtainel ll•blllty for •eta ca-altted 

before the aurr•nder. 
~. Deni•l• revocation. auapenalon, or aurrander of • 

perait doaa not l~ir or affect the obliq1tlon of any 

pratalat1nq lav(ul •vre.-ant batvean the peralt holder 1nd any 

~r•on. 

BU8CJIAJ'1'12 6 

PUaCBAS& AGUBII.EH'7' UOUJII!Id:HTS 

5ec. 16. NEW G£CTtON. ~llA.60l DtSCLOGua!S. 

l. A ~rchlle •qree .. nt for ce .. tery •~rchandlaa, fyner•l 
•~rchendiae. runer•l aarvlcea. or a c~lnetton therrof ablll 

be ~rltten Jn cle•r, underst•ndable l•nquaga, and ah•ll be 
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printed or typed 1n •n eaay-to-raad font, size, end atylt, 1nd 

ah•ll: 
a. Identify tht •~ll•r, the ••laaperaon·s p•r•it •nd 

eatablia~ent n••e and ~rm1t nu•b•r, the exptratton dat• of 
th• aeleaperaon'a paralt. the purch•aer, end the prraon for 

vhoa th• ca•etery ••rchandiae, fwn•r•l Nerchandl••· fun•ral 
aarvlcea, or a coabin•t1on thereof 11 purch•aed, 1f oth•r than 

the purchaa•r· 
b. l~cify th• c .. atery ••rchandtae, fun•ral ••rch•ndiae. 

funer•l ••rvlcea, 01 • coebln•tion th•r~of, to be provided, 

and the coat of eech .. rch1ndi1e Jt .. or ••rvlce. 
c. ltata cleerly the conditions upon which subatitution 

vlll be ellowed. 

d. State t~e tot•l purchaar pr1c• and the ter•s under 

which it la to bP paid, 

e. St•t• clearly vhather the purch••• •vr• .. ent 11 a 

quar•nteed pr1ee •qre• .. nt or e non~weranteed price aqr••••nt. 
A nonqulrente•d price 1qraaaent shill cont11n in tv•lv• point 

bold-faced type en •xpl•nation of t~e conaequenc•• ot such 

a9ree .. nt in aubat•ntt•ily th• follow1n9 lenqueq•t 
1'8£ PJIJCI!S 01' IIDCKAHDISE AND SDIVICES UND!Jt THIS AGREEMENT 

ARE SUBJECT TO CBAHG&: IN THE rUTUR!. AMY rtJNDS PAID UNDER 

Tll[S AG«It'.ICIUIT ARE ONI.f A O!POSJT TO 8E APPLIED, TOGETHER WITR 
ACCIUID JNCQNZ, TOWARD THE riNAL COSTS OP TRE MERCKANOJGI OR 

SUVJC&S ACJtBEO UPON. 

ADDITIONAL M!RCBAMOt5! 

ADDITIONAL CH.UC[9 MY 8£ INCUIUtCD WM!N 

OA SDYIC[S OR IOTR Altt PAOVlOED 011 

WBEJII PJJCEG HAVE INCREASED *>RE THAN ACCMU!O tNCOK£. 

f. &tete that the purcha•• of the ce•etery .. rchandiae, 

funerel •archandiaa, and funeral •~rvicea 11 rpvoceble •nd 

apecify the d-..qaa for cancelletlon, lf any. 

9· Stat• clearly wno haa the eutnor1ty to c•ncel, ••end, 
or revoke the purchaae eqraeaent to purcheae c~•t•ry 

marc~endlae, fun•ral .. rchandiae, •nd funeral aervlcea. 
~. Ste~e cl~•rl) thlt the purch1aer 1a entltlrd to reaclnd 

tha purcheae aqre.-ent under t•r .. •nd condtttona apeclfted by 

se~t1on S2)A.60l. 
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1. Include an explanation of r~uhtory overalqht by the 

Insurance d1via1on 1n twelve point bold-!•ced type, ln 
substantially the tollovlnq lanquaqe: 

THIS ACIIIEUEN'f IS SUBJI'CT TO lULU ADfUHUiTEilED IY t'B£ IOWA 

IN!URANCE OlYI610H. YOU KAY CALL TIE INSURANCE DIVISION AT 

1_1 Wltl'M'QI INOUIJII!S Olt COIIILAIMTI SHOULD 1£ 

MAILED TO T'HE IOWA SECURITIES IUREAU, (STR!.ET AOOitf!S9), 

(CITY), IOWA (ZIP COOE). 

2. A purchase aqree•ent t~t 11 tund•d by a trust sn•ll 

al101 

a. State the perc•nta91 ot ~nay to bP placed in trust. 
b. Eaplatn the dlspoaltion of thP lncoee qenerated fro• 

tnvestaenta and Include a atate•ent of the purchaser'• 
reaponliblltty for lncoae taxes owed on the Inca.. tt 
applicable. 

c. State that tt, after all ~r-ente are .. de under the 
condttlons and ter .. of thP purchaae atree•ent tor c ... tary 

••rch•ndiae, funeral ••rcnandlse, funeral aPrvicea. or a 
coabination thPreof, any funda rP .. tn In the nonvuaranteed 

irrevocable burial trust tund, the seller shall dtsburae the 

re•atnlnQ tunda •ccordlnq to law. 
d. St•t• clearly the ter•s at thP tun~ral and b~rlal truat 

aQr•e~ent and whPthPr lt la revocabl• or irrevocable. 

e. Stat• clearly that the porch•s•r 11 entitled to 
transf•r the trust fundtnq, lnauranca tundlnq, or other trust 

aaaPts or select another establls~nt to receive the trust 

fundlnq, tnaur•nce t~ndlnq, or any other truat aaaets. 

t. State clearly who haa the author .i.ty to .. pnd or revoke 

the trust aqree~ent, tt revocable, and vho has the authority 
to appoint succeasor truatpps 1t the purcnaa• •qr•••ent Ia 
canceled. 

), The ca.nlssloner .. y adopt rulea eat•bllshtnq 
dlacloaur• and tor .. t r~~lre•ents to pra-ote conau~er 

underatandtnq of the •erchandtap and aervtcea purchased •nd 

the av•1lable fundinq ••cnanisftl tor a purchase aqree•ent 

under this ch•ptPr. 

• • 
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4. A purchase aqree~ent shall ~ llqned by the purchaser, 
t~e seller, and If the aqreeeent 11 tor funeral aervtcea •• 
det1ned in cn.pter 156, a ~raon licensed to deliver funeral 

aervtcea. 
5. The seller shall dlacloae the follovlnq lntor .. tton 

prior to accept1nq the in1tlal ~yaent under a purchaae 

aqreeaents 
a. The a~ctfic •ethod or ~thode (trust depoaita, 

certtticatea ot depo11t, l1fe insurance or an annuity, a 
surety bond, or warenouain9) that will b~ used to tund the 

purchase aqr .. aent. 
b. The r~lationehlp betwe~n the sollcit1nq aqent or 

aqents. the provider of the ce•etery •erchand,se, runeral 
•erchandlse, or runeral services, or conbtnatton ther•or, the 

co..laeion•r, and any oth~r peraon. 
c. The relationship of the lite tnsurance policy or ot~ar 

trust aaseta to the tundinq of the purchase aqree~tnt and the 

nature and exiatence or any quaranteel reqardtnq the purch••e 

•qre••~nt. 

d. The tapact on thP purchaae aqree~ent of the followtnq: 

111 Chanqea In the fundlnq, lncludlnq but not ll•tted to 

chanq•• 1n the aaaiqn•ant, benaClctary dea1qn•t1on. truatee, 
or ~s• or proceeda. 

[2) Any pen•ltlea to be incurred by the purchaser aa a 

result of the tal lure to •aKe any additional ~yaenta 

required. 

()) PenaltlPs to be incurred upon cancellation. 
e. A list of ce•etery •erchandlae. tunpral .. rchandtse, 

and funeral aervtcea which ar• aqreed upon under th• purchase 
aqre .. ent and all relPvant tntor .. tlon concernlnq the prlc• or 

the ce .. tery Nerchand1se, funeral ••rchandtse. funPral 
aervicea. or a co•blnatton thereat. tncludlnq a ataten•nt that 

the purChiiP price is tither quarantePd •t thP tl~e of 

purchase or to be deter~lned at thP ttae of need. 

S.F.473 



!•nata rile 47], p. 47 

f. All relevant inforaation concernin9 w~t occurs and 

whether any ~ntitle .. nta or obliQatLona ariae Lt there ia a 

difference between the tundin9 and the aaount act~ally ne.ded 
to fund the purchase aqree .. nt. 

9· Any penaltlea or reatrlctiona 1ncludln9 but not lialted 
to t•otraphic restrlcttona or the inability of th• provider to 
pectora, upon d•llvery or c ... tery .. rchandiae, tunaral 

aerchandiae, or fun•ral aervicea, or the purchlae a9ra ... nt 

9uarantee. 

h. lt th~ tundin9 11 be1n9 tuneterred fra. another 
eatablianaent, any .. tarLal tacta related to the revocation of 
the pr1or purchaaa agre ... nt and th• tranafar of tha IMiatlnq 

trust funda. 
J•c. 37. Ne- SECTION. ~l)A,602 CONS~ JECISIOJ, 

CANCELLATION, AND REFUtiD JlCRTS, AtiD PURCIIASE AGREDI!HT 

C'CMPLIAHCE WITH O"MlU LAWS, 

1. A aaller ahall furnish the purchaaer with a co.platrd 

copy of a purchaae 19reeaent pertainlnQ 
tiMe the purchase a9rae.ent la liQnad, 

CO*ply vtth the follovln9 ter .. 1 

to the aal• •t the 
The sellar ahall 

a. Th• s ... lanquaq• ahall be used ln both the oral aales 

repreaentatlon •nd the writt•n purch••• a9ree .. nt. 
b. Tne seller ahall qive notlc• in the purchase a9ree .. nt 

ot th• purcnaser•a rlqht to rescind after al9nln9 the purcha•• 
s9ree .. nt. The recialon period .uat be but .. y be 9re•ter 
th•n three buslneal day• after the data or the purchase 

aqre ... nt. The notice aust1 
11) ae located close to the a1qnature lin•. 
(2) ae printed in tvelva point bold·tacad type. 

!l) State th•t •you, THI PURCJIASD, &AYW ft.E JlCRT TO 

lttsCIHO TillS AGRLUtDII' AT AHY TlAE PRIOR TO MlDNIGRT Or TilE 

( JNSDIT ULKVAHT NUQER, NOT L&SS TBAN TK.UI) IUSUIU! DAYS 

lM'ER TB£ DATE Or TRIS AGREaarr'. • 

c. All aoneys shall be refund•d without pa,...lty within ten 

days after r•clslon. 
1. CAHC'ELLATIOK Rt:fVMO. 

~ • 
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a. A purchaaa a9re~nt auat include a atate~ent that the 

purchaaar haa th• ri9ht to canc•l the 19r••••nt for the 
purchaaa of c .. atary ••rchandisa, fun•ral ~erchandisa, and 
funeral serv1ces upon written da~and and daa1qnat• or appoint 
a truate• to hold, aanaqe, 1nvaat, and d1atribute th• trust 

aaaeta. 
b. Jf a purchaaa aqraeaent la canceled, a purchaa•r 

requ•ats a tranafer of th• truat aaaets upon cancellation of a 

purchaaa aqra~ent, or another attablian..nt provld•• 
••rchandlsa or aervicea daaiQnatad in a purchaa• a9re..rnt, 

the aellar ahall refund or tranaf•r w1thin thirty days ot 

rece1v1nq a vrlttan de~nd no 1111 than th• purch••• price of 

the applicable ceaetary aerchandlsa, funeral •erchandlae, and 
funeral aervicaa adjuated tor inflation, uslnq the conau•er 

price index aaounta announced by the co~1saloner annually, 

l•sa any cancellation penalty aet forth 1n th• purchaa• 
19r•aaent. The aaount of the cancellation pen•lty shall not 

exceed ten percent of the pure~•• pric• or the •ppllc•ble 
ce .. tary .. rchandisa, funeral .. rchand1••• and funer•l 

aervicea. The sellar .. y also deduct the valu• of the 

c•••tary aerch•ndlae, funeral .. rchand1a•, and fun•ral 
aervlcaa already r.ceived by, d•livered to. or warahous•d for 

the purchaaer. 

c. A purchase a9reeaent •ust include a stat .. ant th•t t~e 
purc~sar Ia entitled to a refund of the purchaae prlc• of the 

applicable funeral •erch•ndlsa adjuatad for inflation, ualnq 
the conaua.r price lndea ..aunts announced by th• co~lssloner 
annually for any it .. of funer•l .. rc~ndiae that cannot be 
delivered to th• location specified 1n the purch••• a9r.e .. nt 

within torty•elqht houri of notice or the lndivldual'l de•th, 

unlesa the delay Is c•uaed by weather conditions or a natural 

d1aaster. Th• seller aust r•turn auch refund to the purchaser 

within thirty days of r•celvinq the written de .. nd. 

J. Thls aection does not prohibit a purchaa•r who is or 

.. y baco•e •ll9ible for benetltl under Title XIX of the 

• 
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federal Soc1al Security Act troa .. ktnq a quaranteed price 

purchaae aqr••••nt irrevocable to the eztent that federal l•w 
or r~ulationa r*Quire that auch an aqree•ent be irrevoc.ble 
tor purpo••• of a purchaaer'a eltq1billty for benefit& under 

Tatle XIX of the federal Social Security Act, •• peraltted 
tJnder federal l•v, Tne aeller of cr•cHt ••I• aqr••••nta &hall 

co.ply with the requtr .. enta of chapter ~17, the Iowa conau••r 

cred1t code, and Ia aublect to the r.-.dlea and penaltiea 
provided an that chapter for nonco.pl1ance. 

SUIK'HAPTEit 7 

FRAUDULENT PlACTICtS 
Sec. 11. NEW SECTION. ~2JA. 701 JU9LEADIHG fiLINGS. 

It ta unlawful for a peraon to .. ke or ca~Jae to bto .. de, in 

any docu•ant ftled with the co.aiaaioner, or in any proc•ed1n9 

under thia ch•pter, any atateaent of aaterlal fact which 11, 

at the tlae and in the liqht ot the ctr~atancea under which 
lt U .. d., talae or aiale•d1nq, or, 1n conn•ctlon with auch 

at•te•ent, to o•1t to atate • .. t•rial tact nec•aaary in order 
to ••ke the ataten.nta .. d., in th• ltqht of the clrc~tancea 
und•r vhlch they •r• .. d., not alaleadlnQ. 

Sec. J9. NEW SECTION. ~1)A.701 KJSREPAE&&RTATJONI or 
GOVERMKENT APPROVAL. 

lt 11 ~nlavful for a aeller und•r thla chapt•r to repreaent 

or lNply in any .. nn•r that the aellec hal been aponaored, 

rlco .. •nd~. or approved, or that thl 11111r'1 abilitiea or 

quallflc•tlona hav• in any reapect b .. n ~11ed upon by th• 
co-11110ner. 

S•c. CO. HEM S£CT10M. 52lA.70l raAUDULEMT PRACTICES. 

A person who co~its any of th• follow1n9 acta ca.-ita • 
traudulant practic• and 11 punlahable aa provided in chapter 
71C: 

1. Knowlnqly falls to coaply with any require .. nt ot thia 
ch•pter. 

1. Knowin~ly aa,ea. c•u••• to be .. da, or aubacr1bll to • 

tala• atatea•nt or reprea•ntatlon In a report or other 

• • 
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docua•nt requtr1d und•r thia chapt•r. 1aple~•ntln9 rulea, or 

ordera. or render• auch a report or docu••nt a1al•ad1n9 

throuqh thl del1b1rate a-1111on of lntor .. tlon properly 
belon9ln9 ln the report or docu .. nt. 

). conaplrea to defr•ud in connection vlth the aale of 

ceaetery .. rcnand111, funeral ••rchandlse. fun•r•l aervlcea. 
or a coabinatlon thlrlof und•r thla chaptlr. 

C. ratla to dlpoalt fund• und•r ••ctlons 52)A.101 and 

~23A.202 or vlthdrava any funda in a .. nn•r inconaiatent with 

th11 chapt•r. 
~. KnowlnQly aalla or otfera ceaetery aerchandlae. fun•ral 

aerchandia•, fun1ral aerv1cea. or • c~blnatlon th•r•of 

without an ••tabltan.•nt prr•lt. 

'· Dellb•r•t•ly •tar•pr•a•nta or oaltl a .. terlal fact 
relative to the aale ot ceaetery ••rchand111. funeral 

aarchandia•, fun•ral ••rvlcea, or a co•blnatlon thereof under 

thla chapter. When aallln9 caaatery Nerchandlae or fun•ral 
••rchandt••· a ••ller ahall not eaclude th• funeral aervicea 
neceaaary tor the delivery. uaa. or tnatallatlon of the 
c~et1ry aarchandlae or funeral aerchand1ae at the t1~e or the 

funeral or burial unlaaa the purcha•• •qre.-ent ••preaaly 
provldaa othlrwiae. 

SU8CKAPT£R I 

ADfUNl STRATION AND ~P"'AC'DeDIT 

l•c. Cl. NIW SECTION. 523A.I01 ADM1Nl6TRAT10N. 
1. Thla chapt•r ahall be adainiat•red by t~e co .. lsalon•r. 

Th• d1puty adainlatrator •ppo1ntad p~rayant to sect ton 502.601 

ahall be the princl~l op•ratlona officer respon1lbl1 to t~• 
c~lsatonar for the routine adftlnlstrat1on of th11 chapter 

and una9M1nt of the •ct.liniatr•t ivl at•tf. In th• •b••nc• of 
the ~laalon1r. wheth•r bec•use of vacancy ln the office due 
to absence, phyaical dtaablllty, or other cause, th• d1puty 

adalnlatrator shall, for the tlae blln9. have and •xarctae th• 
authOrity conferred upon the Co.ftlllloner. Th• c~llllon•r 

.. y by order troa tifte to tt•e dele9ate to th• d•puty 
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a~1n1strator any or all of the tunct1ona aa1i9ned to the 
~lsaioner 1n thil chapter. The deputy a~iniatrator ahall 
·~loy otttc•ra, attornaya, accountanta, and other .. ployeea 

•• n•Pded for adaln11tarin9 th11 chapter. 
2. It 11 unlawful tor the ~11110ner or any 

adainistrative atatf to uae tor peraonal benefit any 

1ntor .. tlon wftlch la tiled with or obtained by the 
ca..iiSloner •nd wftlcft is not .. da public. Thla chapter doea 

not authorize the ca-alaaioner or any auch atalt •.-bar to 

diacloae any •~ch intor~tton eacept .. on9 th ... alvea or to 
oth•r ca•etery and funeral adainiatratora, retulatory 
authoritiea, or qovarnaental aqenclaa, or when naceaaary and 

appropriate in a procaedin9 or lnveati9ation under thia 
chapter or aa requ1rad by chapt•r 22. Thla chapter neither 
createa nor deroqatea any privileqaa that aailt at ~n law 

or othar~lle when docu .. ntary or other evidence 11 aou9ht 

und•r a aubpoana dir•ctad to the coa-111ioner or any 

adalnl1trat1ve ataff. 
Sec. 42. NEW S!CTION. S23A.I02 &COPt. 

1. Th11 chApter appliea to any advartlle .. nt, aale, 

pra.otton, or otter .. de by a person to furnish, upon the 

future death of a par1on na .. d or l~lied in a purcha1e 
a9rae•ant, c ... tary •archand1ae, funeral .. rc~ndiae, funeral 
aarwicea, or a coablnation thereof. lurlal account• and 

1nauranca policaea are included it the account recorda or 
related docw.enta identity the establia~nt that will provlda 

tha ca•etary .. rchandile, funeral .. rchandisa, funeral 
aprwlcea, or a co.blnation thereof. 

2. Thll chapter appliea When a purchaae aqre ... nt la 
eaac~ted with1n thla atate or an advertlsa .. nt, pro.otlon, or 

offer to furniah la aade or accepted within thla atata. An 

offer to turniah ia .. de within thia atate, whether or not 
either party il then preaent ln thia atate, when the offer 

oriqtnataa !roa thia alate or ia direct~ by the offeror to 

thia state and received by the offer .. tn this •tate thtOYQh 
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the .. ,1, over the telephone, by the 1ntern•t, or tnrouqh any 

other ~e•n• of co..•rce. 
), J( a toralqn ~raon doea not have a raq1ater•d aqent or 

Aqenta in the state of Iowa, do1n9 bua1naaa ~lthin thla atata 
ahall conatitute tfte parson'• appoint•ent of t~a secretary ot 
atate of the atate of Iowa to ba its true and lawful attorney 

upon w~a. .. y be served all la~tul proc••• of oriqlnal not1ce 

in acttona or proceadlnqa arlaln9 or qrovinq out of any 

contract or tort. 
Sac. Cl. NEW 91CTION. ~llA.I03 1HVESTICATIONS AND 

SU11PO£MAS. 

1. The c~1as1onar .. y. for the purpo•• of d1acoverln9 
violations of thta chapter, l•pleaentinq rul••· or ordert 
taaued under thla chapter: 

a. Naka 1uch public or privata lnvettiqationa w1thln or 

outaide of thia atate as the ca-aiaaioner de••• nacaaaary to 

deteraine whether any peraon haa violated or Ia about to 

violate thia chapter, lapl ... ntlng rulea, or orders issued 

under thla chapter, or to aid ln entorc•••nt of thlt chapter 

or in the praacrlbinq of rules and foras under thia chapter. 

b. lequire or par•lt any paraon to f1le a stat .. ~nt 1n 

vrltlnt, under oath or otherwise a1 tha co..latloner or 

attorney 9eneral det•r•in••· aa to all the facta and 
circuaatances concernin9 the .. tter to be lnveatiqat•d. 

c. Notvlthltandln9 chapt~r 22, k••P confidential the 
lnfor .. tion obtained in the courae of an IRYettlqation. 

However, if the c~taa1oner deteratnaa tftat it ta nec•aaary 

or appropr1at• In the public lntereat or for the protectaon of 
the public, tne co.ataaloner .. y ahara infor .. tlon vlth oth•r 

adainlstratora. ra9ul•tory authoritlea, or qovern.Pntal 
aqenciel, or .. y publlah intor .. tlon concernin9 a violation of 
thia chapter, l•pla .. ntlnq r~l•a, or ordara taau•d under thit 

chapt•r. 
d. tnvaatiqata tne ••tablithaent and exa•1ne the boolta, 

accounta, papers. correapondence, •••oranda. purchase 

• 



~ 

&enate r11e 473, p. ~J 

aqre .. enta, !Ilea, or other docuaenta or recorda uaed by every 
applicant and peralt holder under thll chapter. 

e. Ad~lniater oatha and atflr .. tlona, subpoena vitneaaea, 
co.pel their attendance, take evidence, and require the 
production of any bOo••· acco~nta, ~pera, correapondence, 
•••oranda, purchase a9r .... nta, tiles, or other docu .. nta or 

recorda vhlch the ~laaloner de ... relevant or .. terlal to 

any lnveatlQAtlon or proceedln9 under thll c~pter and 
iepleaentin9 rules, all ot vhich .. y be enforced under chapter 
l7A. 

t. Apply to the dlatrlct court tor an order requlrinq a 

~raon'a appearance before the co .. taaloner or attorney 
9eneral, or a dealqnee ot either or both. in caaea vhere the 

peraon haa r•tuaed to obey a aubpoana laau~ by th• 
coa.~aaioner or attorney qanaral. Th• peraon .. y alao b• 

r~1r•d to produce docWDentary evld•nce qaraane to the 
aub)ect or the lnvaatlqation. F•llure to obey a court order 

under thla aubaectlon conatltutea conte~t of court. 
2. The co..1aa1oner .. y laaue and brlnq an action 1n 

dlatrlct court to enforce aubpoenaa within thla atat• at th• 
requ•at of an agency or a~in1atrator of another alate. lf the 

actlvlty conatltutinq an alleq~ violation for which the 
lnforaatlon Ia aouqht would be a violation of thia chapter had 
the activity occurred ln thla &tate. 

5ac, 44, Ntw S~ION, 52JA.I04 KEDlATION. 
Tha ca..laaloner .. y order an eatabliahaent to participate 

in •ed1ation 1n any diaputa reQacd1nq a purchaae aqre~ent. 
•ed1atlon pertoraed under thia aection ahall ba conducted by a 

aedlator appointed by the ca.aiaaioner and ahall ca.ply with 

the prov1a1ona ot chapter 679C. 

Mediation of theaa d1aput•a ahall includa attendance at a 

~edlatlon aeaaion with the aediator and the partlea to the 

dlapute, liaten1nq to the ncdlator'a explanation or the 

aad1ation proc•••• preaentatlon of ona party'a vtew ot th• 
dispute, and 11atentnq to the r•aponae of the other party. 
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Partlc1patton tn •edtatlon doea not require that th• part tea 

reach a aediatlon aqree~nt. 

Part tea to the •adlation ahall have the rlqht to advice and 
preaence of counsel at all t1•ea. The partlea to tne 
aPdlatlon ahall preaent any aedlation aqraaaent reacn•d 
throuqh the aadlatlon to the C"<:-ualonar. It a J'l•dtauon 

atreaaant ta not reached, the ~edlator ahall file a report 
wlth th• ~1aatoner. The coata or the aadlatton ahall be 

approved by tha caa.taatoner and ahall be borne by the 

1na~ranca dlvlaion'a requlatory fund. 
lac. 4S. NEV SECTION. S23A.IO~ CEASE AHD DESIST ORDERS 

lKJUMCTIONS. 

lf it appeara to the co .. iaa1on•r that a person haa engaqed 
or la about to •n;aqe ln an act or practice conatttutinq a 

violation ot thia chapter, 1•ple .. entlnq rwl••· or ord•r• 
1aa~ad under thia chapter, the co~iaa1onrr or the attorn•y 

venera! ~Y do •lther or both ot the followlnqs 
1. Iaau• a au..ary order dlr•ct.d at the ~rson requiring 

the peraon to ceaae and dealat fra- enqaqtng in such act or 

practice. A paraon aay requeat a ~eartn; vlthln thirty daya 
ot 1aa~ance ot th• au-.ry order. It a heannq ia not t1 .. 1y 

requeatad, th• au~ry order shall b•co•• tinal by operat1on 
of law. Tha order ahall re•ain effective tro. the datr ot 
11auance ~nttl the date the ord•r b•c~e• final by operation 
ot law or ia overturned by a pr••tdlnq officer follow1nq a 

nq~eat tor hearln;. &rction 17A.18A 11 lnappllcable to 
•~ry ceaaa and deatat order• taaued under th~• ,ect1on. 

l. lrinq an action in the d1atrict court In any county of 

th• at•te for an Injunction to raatratn a ~raon subject to 
th1a chapter and any aqanta, .. ploy•••· or ••aoclatra of the 

per1on fro• engagtnq ln conduct or practices dr .. rd contrary 

to the public 1nter•at. In any procaadinq for an injunction, 

the c~1aalonar or attorney qeneral aay apply to the court 

tor a aubpoena to requlce tha appaaranc• of a d•Jendant and 

the d•t•ndant'a aqenta and tor any booka, accounta, pa~ra, 
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correapondence. •••oranda, purchaae a9ree•enta, file&, or 
other docu .. nta or recorda Qer .. ne to the hearin9 upon the 

petition for an injunct1on. Upon • proper ahowln9, a 
peraanent or teaporary injunction, reatralnlnq order, or writ 
ot aand&aua &hall be qrant~ and a recekver .. y be appointed 

for the defendant or the defendant'& aaaeta. The c~laaioner 

or attorney qeneral ahall not be required to poet a bond. 

Sec. f6. NCW SECTION. ~l)A.I06 COO'ItT ACTIOII fOJt FAILUU 

TO COOPUAT£. 
lt a peraon faila or ref~••• to tile any atat ... nt or 

report or to produce any books, accounta, ~pera, 
correspondence, ... oranda, purchaae aqre .. enta, tiles, or 

other doc~nta or recorda, or to obey any aubpoena laaued by 
the c~laatoner, the co .. 1aaioner .. y refer the .. tter to the 

attorney qeneral, ~ho .. y apply to a diatrict court to enforce 

c~plaance. The court aay order any or all of the followinq: 
1. InJunct1ve relief, reatrlctinq or prohibitinq the offer 

or aale of ceaetery .. rchandlae, funeral aerchaadlae, funeral 
aervicea, or a coaCinatlon thereof. 

2. Ravocat,on or aua~naion of any per•it iaaued under 

this chapter. 

l. Productlon of doc~enta or recorda lncludinq but not 

liaited to booka, accounta, ~pers, correapondence, .. aoran4a, 

purchaae a9reeaenta, fllea, or other docuaenta or recorda. 
4. Such other relief aa aay be required. 
Such an order ahall be effective until the peraon tiles the 

atat ... nt or report 01 produces the doc~enta requested, or 
obrya the subpoena. 

Sec. 47. NEW SECTION. ~2lA.I07 P"08£CUTIOR ~ 
VIOL.ATIONS or I.AW. 

1. A violation of thla chapter or rulea adopted or ordera 

aaaued under thia chapter ta a violat1on of section 716.11, 

aubaect1on 2, paraqraph •a•. The r .. ed1ea and penaltlea 
provtded by aect1on 714.16, lncludin9 but not lialt~ to 

injunctlv• r•llef and penaltiea, apply to violations of thla 

chapter. 
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2. tt the co•laalon•r bel1evea th•t qrotJnds f'•1at for tne 
c11alnal proaecuttoft or persona a~bject to thia chapter tor 

vtolatlona of thla ch•pter or any other law of thaa at•te, the 
~aaaaoner .. y forward to the attorney qeneral or the cotJnty 

attorney the qrounda for the belief, lncludanq all evidence In 

the coaa1aa1one,·a poaaeaalon, 10 that the attorney q•neral or 

the county attorney .. , proceed with the .. tter at dee•ed 

appropriate. 
Sec. 48. NEW SECTION. S2lA.IOI COOP&JtATlON WITH OTYER 

ACI'N'Clll. 

1. To encotJraqe unlfora interpretation and a~inlstrataon 
ot thla chapter and effective r~ul•t1on of the tale of 

ceaetery aerchandiae, tuneral •erchandtae, and funeral 
aervicea, the c~iaaloner .. y cooperate with any qovernaental 

law enforce•ent or requlatory aqency. 
2. This cooprrat ton Includes but Ia not lu'Hted to: 

a. Nakln9 a joint e•••inatlon or tnveatlq•tlon. 

b. Holdin9 a joant a4alnaatrative hearlft9• 
c. rilin9 and proaecutlnq a 'oint cavil or adelnlatratlve 

proceedin9. 
d. Sharlnq and exchan9inq ~rsonnel. 

e. 8hartn9 and eachanqin9 relevant infor .. tion and 

docuaenta. 
f. roraulattn9, in accordance with chapter 17A. rulea or 

propoaed rulea on .. ttera such aa atate .. nta of policy, 
requlatory atandarda, quldeltnes, and interpretive opintona. 

Sec. 49, Ntw SECTION. ~2lA.809 RULES, ro~S. AND ORDERS. 
1. Under Ch&pter 17A. the coaalaaioner ~y fro. tlae to 

tlae .. ke, .. and, and reac1nd such rulel, for~a. and order& aa 
ar• neceaaary or appropriate for the protection of purchaser& 

and the public •nd to ad&lnlater the provtatonl of thta 

chapter, Ita laple.entlnq rulea, and ordeca 1aaued under thll 

chapter. 
J. A 1ule, for•, or order ah&ll not be .. de, .. ended, or 

rescinded unless the coaaiaaioner ftnda that the actaon aa 
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neceaaary or appropriate in tht public 1ntaraat or tor the 

protection or purchaaera and conalatent with the purpoaea 
fairly intended by the policiea and proviaiona of thla 

chapter, Ita l~ple•entinq rulea, and ordera iaa~ed ~nder thla 
chapter. 

l. A prov1alon of thia chapter tapoalnq any liability doea 
not apply to any act done or ~it ted In qood faith in 

confor~ity w1th any rulea, fora, or order of the coaalaaioner, 
notvlthatandlnq that the rule, fora, or order ••r later be 
a~nde4 or rescinded or be detarain~ by judicial or other 

author tty to 

Sec. SO. 

be invalid !or any reason. 
NEW SECTION. ~2JA.Il0 DATE OF FILING AHO 

INT£RPR£TlVt OPINION!. 
1. A docu .. nt aa til~ vh•n it ta received by the 

c~lasioner. 

2. Reque•t• for 1nt•rpretiv• opln1ons .. y ba 9ranted in 

the co .. iaaloner'a d1acretion. 
Sec. Sl. HEW SECTION. S~JA.Ill l!C!IVEitSHIPS. 

1. The ca.aia•loner ahall notify the attorney 9eneral of 
the pot•ntl•l n••d for eetabltan.ent of a receiverehip if the 
ca..teaioner f1nda that a ••ller a~bject to thla chapter .. ete 

one or .ore of the Collovin9 eonditlonas 

•· Ja insolvent. 
b. Ria ut1l1aed truat funds for personal or bualneaa 

purpoaea 1n • .. nner lnconaiatent vith thla chapter. 
c. The aaount of funds currently held In truat (or 

ce•etery ••rchandiae, funeral .. rc~andiae. and funeral 
service• i• lees than e1qhty percent ot all payaenta .. de 

under the purchase a9ree•ents referred to in aectton ~2JA.201. 
d. Baa refw•ed to ~y any juat cla1• or de .. nd bAaed on a 

purchaae aqr••~•nt ret•rred to in section ~2lA.201. 
e. The co-.1aa1oner f1nda ~pon inveati91tlon that • aeller 

Ia unable to pay any clata or de .. nd baaed on a purchase 
a91eeaent vhlch naa been leQalJy deter•tned to be Juat and 

outatandinq. 

• • 
S•natr r11e 41), p. ~~ 

l. The co .. taatonar or attorney qeneral ~•Y apply to the 
diatrlct court ln any county of the alate tor the 

tatabllahatnt of a rece1verahip. Upon proof of any of the 

trounda tor • rec•1v•rah1p described in this ••ct1on, th• 
court .. y qrant a rec•tvership. 

l•c. H. NEW SECTION. !>2lA.812 tNSURAHCC DlVJSIOti'S 

IEGULATOitt FUND. 

The lnaurance division ~y authorise th• cr••tlon of a 

special revenue tund in the atat• tr•aaury, to be known as th• 
Insurance dtviaion r~ulatory fund. The c~lsatoner shall 
allocate annually fro. th• f••• paid pursuant to section 
~2JA.J04, tvo dollar• for each purchaae aqreeNent reported on 
an eatabl1a~•nt per~lt holder'a annual report for depoa1t to 

the requlatory fund. The re .. inder of the f••• collected 

pureuant to aection ~2lA.20C ehall be depoalted lnto the 

t•neral fund of the atate. The .oneya in the requlatory fund 

shall be retained ln the fund. The -aneys are appropriated 
and, subject to authorisation by the co..iaaioner, ~y be uaed 

to ~y audltora, audit expenaes, inveatlqatlve expenaea, the 
eapenaea of aedlation ordered by the coaalaaloner, consu~er 

~ucation expenaes, the expenaea of a toll-tree telephone tine 

to receive conau•er ca.pla1nta, and the eapenaes or 
receivership• eatabliahed under aectton 52lA.Bll. An annual 

allocation to the requlatory fund ahall not be l~aed If the 

current balance ot the fund eacpeda tvo hundred thousand 
dollars. 

lee. ~). NEW SECTION. ~21A.811 LIC&NSE REVOCATION -
U!C()IIIIENDATtON 8Y CONMISSIOHU TO BOAJI:O OF MORTUARY &CintCE 
EXAIUNIJtS, 

Upon a deter•1n•tion by the COftftltsloner that qrounda ea1at 
for an ada1n1atrat1Ve ltcenae revocat1on or auapena1on act1on 

by the board ot ~rtuary science eaa•1nera under chapter 1~6, 

the c~tsaloner ~y forward to the board the qrounda for the 
deter•lnatlon, includlnq all evidence ln the poaaeaa1on of the 

~iaa1oner, so that the board .. y proc••d vtth the .. tter as 

dee••d appropri•t•. 
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SUICRAPTER 9 
LIQUIDATION PROCEDURES 

SPc. ~·· NEW SECTION, ~23A.901 LIOOIDATION. 
1. GROUNDS FOR LIOUIDATION. The CO .. laa1oner .. y pet1tion 

th• diatrlct co~rt tor an order directin9 the c~lsatoner to 
11qw1dat• an eatabllah .. nt on PithPr of thr tollowlnq vro~ndas 

a. The eatablla~•nt did not deposit f~nda pursuant to 

•~tlon ~2lA.20l or withdrew funds ln a sanner inconsistent 

with thla chapter and ia Insolvent. 

b, The eatablla~nt dld not d•poalt tunda pursuant to 

a.ction S23A.201 or w1thdrew lunda In a .. nn•r ineonaiat•nt 

with thla chapter and th• condition ot the eatablla~nt Ia 

such that further transaction of buain••• would be haaardoua, 
fln•nclally or otherwise, to purchaaera or the public. 

2. LlOUlDATlON ORDeR. 

a. An ord•r to liquidate the buain••• of an eatabllahaent 
shall appoint the c~laaioner aa liquidator and shall direct 
the liquidator to 1 .. ~iately take poaaeaalon of the aaaata of 

the aatablla~ent and to a~lnlatar thea under the v•neral 

supervision of the court. The liquidator ia veated with the 

tltl• to the property, contracts, and rlqhta ot action and the 

books and recorda of the aatablia~nt order~ laquldated, 

wh•r•v•r located, as of the entry of the final ord•r of 
liq~idatlon. The filln9 or recordtn, of the order with the 
cl•rk of court and the recorder of deeda of the couaty ln 
which ita princl~l otflce or place of bua1neaa la located, 

or, 1n the caae of real estate wlth th• recorder of d .. da of 
the county wh•re the property Ia located, la notice aa a de•d, 

bill of sale, or other evidence of title duly filed or 

recorded wlth the recorder ot deeda, 

b. Upon laauance of •n order, the rlqhta and ll•bllltiea 

ot an eat•blia~nt and of the eatablia~nt'a creditors, 

purch•aera, ovnera, and other persona lnteraatad 1n the 

••t•bliahaent•a ••tate ahall beco•e f1x•d aa of thP date of 
th• entry of th• order of liquidation, exc•pt aa provld•d in 
aubaet"tlon lt. 

~ 
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t". At th• tl•• of p•tltlonlnq for an ordPr of l1quldation, 
or at any ti•• •ft•r the ti .. of petltlonlnq, thp 

~laaloner, after .. kln9 •ppropr1•t• f1nd1nqa of an 

aatabllahaent'a lnaolvency, .. , petition the court for a 
dPt"laratlon ot insolvency. Aft•r prov1d1nq notlc• and he•rlnq 

aa 1t de ... proper, the co~rt .. , .. k. th• declaration. 

d. An ord•r laau•d ~ndar thla ••ctlon shall r•quir• 

accountlnq to the court by the liqu1dator. Account1nqa, at • 

•1nl•u•, •uat includ• all tunda received or dlaburaed by thP 

liqu1dator durinq the t"urr•nt period. An •ccountlnq &hall b• 

tiled wlthln on• year of the llquldatton order and at auch 

other tlaea aa th• court ••Y r~lre. 
•· N1thln tlve days aft•r the lnitl•tlon ot an appe•l of 

•n ord•r ot 11qu1dat1on, which ord•r haa not bean stayed, the 
t"o .. taaloner shall present for the court'• •pproval a plan for 
the conttnw•d perfor .. nce of the eat•bl1ah&Pnt·a obllq•t1ona 

durtnq the pend•ncy of •n appeal. The plan ahall provld• for 
the continued parfor .. nc• of purchase aqreea•nta 1n the nor~l 
course of eventa, notvlthatandinq the qrounda alleqrd In 

support of th• ord•r of liquidation includinq th• qround of 

tnaohency. It the detendant eatabllaMent 'a !1nanclal 

condition, in the judq .. nt of th• coaa1aa1oner, will not 

support the full parfor .. nce of all obliq•tiona durinq th• 
appeal pend•ncy period, the plan .. y pr•f•r thP claiNa of 
c•rtaln purchaaera and cl•i .. nta over cr•dltora •nd lnter••t•d 

~rtiea •• well aa other p~rchaaera •nd clai .. nta, aa the 
co.alsaloner flnda to~ fair •nd equitable conatd•rinv th• 
relative clrcuNatanc•a of auch purch•aera and clat .. nts. The 
court ahall ex .. tne the plan aub.ltted by the ca-alaaionar and 

It Jt flnda the plan to be in the beat lnt•r•ata of thP 

~rtlea. the court ahall •pprov• th• pl•n. An action ah•ll 

not lie aqalnat th• coeaiaaloner or any of th• c~iaaloner·a 

daputlea, aqenta, clerks, aaaiatanta, or attorn•y• by any 

party baaed on pref•r•nce in an appeal pendency pl•n approved 
by the court. 

l. POM£111:5 or LI001DATOR, 

A A 
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•· The liqutdator .. y do any of the rotlowlnQ: 
111 Appo1nt • a~c1al deputy to act for th• liquidator 

undtr thla chapter, and d~ttr•lne tht apeclal dtputy'a 
rtaaonablt c~~naation. The apectal deputy ahall have all 

tht povera of the llquldator qranttd by thia a~tlon. Tht 

special deputy ahall aerve at the pleaaurt of the llqul~tor, 
(2) Ylrt ••ploy••• and a9tnta, l~al counatl, accountant&, 

appraiatra, conaultanta, and other peraonnel aa the 

ca-al&&iontr aay dtta ntctaaary to aaalat in tht llquidatton. 

ilJ With tht approval of tha court, fla reaaonablt 
~naation of .mploy••• and aqenta, leqal counael, 

accountant&, appralatra, and conaultanta. 
(C) Pay reaaonablt coapenaatlon to peraona appointed and 

defray tr~ the funds or aasets of the eatablLahaent all 

ex~n••• of ta-lnQ poaaaaaion of, conaarvlnq, conductlnq, 
11qu1datlnq, dlapoa1nq of, or otharw1ae deallnq with the 

buslneas and property ot the eatabllabaent. lf the property 
ot the astabltahaent doea not oontatn auff1cient caah or 

ltqu1d aaa•t• to d•fray the coata Incurred, the ca-alaaioner 

~y advance the costa ao tncwrred out of the lnawrance 
dlvtalon r•qulatory tund. ~unta ao advanc .. tor eapensaa of 
a~lnlatratlon shall be repaid to the inauranca dlvlalon 
r~ulatory fund for the use of the dlvialon owt ot the flrat 

avallabl• .aneys of tha astabliahaant. 
I~) Hold haartnqa, aub~na wltneaaea, and c~pel their 

att•ndance, adainister oatha, ax .. tne a person under oath, and 

co.pel a parson to aubacrib• to the ~raon·a t•atlaony after 
It haa b••n corr•ctly reduced to wrltlnq, and in conn•ctlon to 

the proc••d1nqa r~lra the productloft ot booaa, accounta, 
papers, corraapondance, .. aoranda, purchaaa •9rae.anta, fllaa, 
or other doeuaenta or recorda wntch the liquidator daa .. 
r•l•vant to the Inquiry. 

I') CollPct d•bta and aon•y• due and cla1aa bPlonq1n9 to 
th• Pltabltanaant, wherever locat•d. Pursuant to thla 

aubparaqraph, tn• liqu1dator .. , do any of tn• followlnq: 

• • 
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(a) Inatltute tlaaly action 1n other jurtadlcttona to 
!oraatall qarnlsnaant and attachaent procaad1nqa aqalnat 

d•bta. 
lb) Parfora acta aa are naceaaary or expedient to collpct, 

conaarva, or protect 1ta aaaata or property, tncludtnq the 

pow•r to aall, ca.pound, coaproci••• or aaa1qn dPbta for 

purpoaaa of collection upon tares and conditions aa th• 

llqwldator da .. a beat. 
(c) Puraua any cradltor'a r••~l•• avallabla to enforce 

clal••· 
17) Conduct public and privata aalaa of the property of 

t~a aatabllahaent. 
(8) Uaa aaaPtl of th• ••tabl1an..nt und•r a ltquldation 

ordpr to tranat•r obllqatlona of purchaa• aqr•• .. nta to a 

1olvant eatabllahaant, lt the transfer can ba acconpl1ah•d 

vlth~t pr•judlce to th• appl1cabl• prtor1t1•• under 
1uba~ctlon 11. 

It) Acquire, hypothecate, encu.ber, I••••· l•prove, sell, 

tranafer, abandon, or otherw1a• d1apo•• of or deal with 
property ot the eatabl1a~nt at lta aarl•t valu• or upon 

ter .. •nd condition• aa are fair •nd reasonable. The 
llq~ldator ahall al1o have power to executa, ac•nowlad~a. and 
deliver daada, aaal~naenta, releaaea, and other lnstru~anta 

••e•••ary to effectuate a aala of property or oth•r 
tran•actlon in connPctlon wtth th• liquidation. 

110) lorrow aoney on the ••curlty of the aatabllan..nt'a 

aaa•ta or without ••c~rlty and •••cut• and d•ltv•r docu•enta 
n•c•••ary to that transaction tor th• purpoa• of fac1lltattnq 
th• l1qu1dat1on. aoney borrowed purauant to thla aubparaqrapn 

•hall be repaid aa an a~lntatratlva ••pen•• a~d shall have 
prlorlty over any ot~ar claaa 1 clalaa und~r the priority of 

dlatrlbutlon eatabllahad tn aubaactlon 18. 

tll) Enter Into contract• •• n•caaaary to carry out tha 

order to liquidate and afflr• or dl1avow contracts to which 

the eatabliah .. nt 1a a party. 
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(12) Continue to proaecute and to tnatltute tn then~ ot 
the eatablla~ent or ln the liquidator'a own na~ any and all 
auita and other leQal proceedinQa, ln thia atate or elaewhere, 
and to •bandon the proaecution of clai•a the liquidator dee .. 

unprofitable to puraue further. 
113) Proaecute an action on behalf of the creditora, 

porchaaera, or owner• a9alnat an officer of the eatabltan.ent 

or any other peraon. 
(14) ~..ave recorda and pro~rty of the eatablia~nt to 

the office• ot the c~laaioner or to other placea aa .. y be 
convenient for the purpo••• of efficient and orderly execution 

of the liquidation. 
11~1 o.poa1t in one or .ore banka in thia atate au•• aa 

are required tor •••tin; current a~inlatratlon expenaea and 

diatrlbutions. 
(16) Unleas the court ordera otherwiae, inweat fund• not 

currently need.d. 
(17) File neceasary docuaenta for racordln9 tn the ottlce 

of the recorder of deeda or record oftl~ In thla alate or 
elae~here where property of the eatablian.ent Ia located. 

(11) Aaeert detenaea available to the eatabliahaent 

aQainat third peraona includln9 atatutel of ll•ttationa, 
atatutea of fraud, and the defenae of uaury. A waiver of a 
defenae by the eatabltan.ent after a petition in liquidation 
haa been filed ahall not bind the liquidator. 

119) ~xerclae and enforce the ri9hta, r..edtea, and povera 
of a creditor, purchaaer, or owner, includin9 the power to 
avoid tranafer or lien that aay be 9lven by the ;eneral law 
and that Ia not included with1n aubaectiona 7 throu9h 9. 

1201 Intervene In a proceedln9 wherever tnatltuted that 
•lQht lead to the appolnt~nt of a receiver or truat ... and 
act aa the receiver or truat .. whenever the appoln~nt ia 

offered. 
(211 Baerciae povera now held or later conferred upon 

receiver• by the laws ot thla atate which are not tnconatatent 
with thla chapt•r. 

~ • 
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b. Thla subaect1on doea not 11Mlt the liquidator or 
••clyde the liquidator fro• exercisin9 a power not llated 1n 
para9raph •a• that .. , be nec•aaary or appropriate to 
accoapliah the purpoa•• of thia cn.pt•r. 

f. NO'flCI TO CRaDll"'OI:S AND O'!'BUS. 

a. Unleaa the court otherwiae dlrecta, the llqu1dator 
shall ,tv• notice of the ltq~ldatlon order aa aeon aa possible 
by dolnQ both ot the followtn9: 

(1) Mallln9 notic•. by f1rat-claaa aall, to all peraona 
Knovn or reaaonably expected to have clai•• a9ainst the 
eatablla~ent, 1nclud1n9 purchaa•r•. •t their laat •nown 
addreaa aa Indicated by the recorda ot the ••tabllah~ent. 

tl) Publication of notice In a newapaper of qeneral 
circulation In the county in vh,ch th• eatabltan.•nt haa Ita 
principal place of bualneaa and in other locations aa the 
liquidator dee .. appropriate. 

b. Notice to potential claiaanta under para9raph •a• ahall 
require clal•anta to file with the ltquldator their clai•a 
toQ•ther with proper proofa of the elate under aubaectton 13 
on or before a date the liquidator ahall spectty In the 
notice. Clat .. nta ahall ke•p the liq~tdator tnfor .. d of their 

chan9e1 ot addreaa, if any. 
c. If notice la qiven purauant to thh aubaect1on, the 

dlatribution of aaaeta of the eatabl&sheent under thia chapter 
ahall be conclualv• w1th reapect to clal~nta, whether or not 
a cl,taant actually received netic•. 

S, ACTIONS IY AHD AOAINST LlOOIDATOJ. 

a. After laauance of an order appolntlnq • liquidator ot 

an eatabl1ahaent, an action at law or equity shall not be 

bro~9ht aqainat th• eatabliahaent within thla atat• or 
elaewhere, and exlatln9 actlona ahall not be aaintained or 
further preaented after laauance of the ceder. Wheneve1 ln 

the llqu144tor'a judQ .. nt, p1otectlon of the eatate of the 
eatabltakeent neceaattatea Intervention in an act1on a9atnat 
the eatabllahaent that ia pendin9 outaide thia atate, the 

• 
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llq~id•tor .. y antervene an t~e action. The liquidator .. , 
defend, at the expenae of the eatate or the eatablla~ent, an 
•ction in which the liquidator intervene• under thie eection. 

b. Wlthlo two year• or auch additional tl•• aa applicable 
law .. , per•at, the liquidator, after the iaauance of an order 

tor la~adataon, .. , anatatute an actaon or proce~inq on 

behalf of the eatate or the eatablianaeftt upon any cauae of 
action a9alnat which the ~raod of li•itatton fiaed by 
applicabl• law h4a not •~pired at the tl•e of the filinq of 

the petition upon which the order la enter~. If a period of 
li•itation ia faaed by aqree•ent for lnatatutlnq a autt or 
procf'.-danq upon a claa•, or for t11in9 a clat•, proof of 

clal•, proof ot loaa, de~nd, notice, or tfte like, or if 1n a 
proceedin9, judicial or othervlae, a perlod of lt•itatlon Ia 
fixed In the proceedin9 or purauant to applicable law for 

tak1nq an action, filinq a clal• or pleadlnq, or doinq an act, 

and if the period haa not expired at tbe date of the fillnq of 
the petition, the liquidator ~y. tor the benefit or the 
eatate, take any action or do any act, required of or 
peraltted to the eatablia~nt. within a period or one hundred 

elQhty daya aubaequent to the entry of an order tor 
liquidation. or wlthln a further period aa la ahovn to the 

aat1ataction of the court not to be unfairly prejudicial to 

the other perty. 
c. A atatute of lleitattona or defanae of lachea ahall not 

run with reapect to an action a9atnat an eatabllahaent between 

t~e filln9 of a petit1on for liquldat1on avatnat the 
eatabllahNent and the dental of the pet1tion. An action 
aQalnat the eatabliahaant that a1qht have been ca..anced when 

the petition waa f1led .. Y be co.eenced for at leaat alxty 
daya after the petlt1on ia dented. 

• • COJ..Lt:C'T I ON AHD 1.. I ST OF ASSETS. 

•· Aa aoon aa practicable attar tfte liquidation order but 
not later than one hundred twenty daya after auch order, the 

liquidator ahall pre~re In duplicate a llat of the 

• 
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~•tabl1a~nt'a aaaeta. The llat ahall b. a•ended or 
suppl~ented aa the liquidator .. y deter•1ne. One copy ahall 
be flied In the office of the clert of court, and one copy 
shall be retained for the liquidator'• t1lea. ~endaenta and 

suppleeenta ahall be al•llarly filed. 
b. ~he liquidator ahall reduce the aaaeta to a deqrer of 

liquidity that ia conaiatent with the effective execution ot 
the liquidation. 

c. A auba1aaton of a propoaal to the court for 

diatrlbutton of aaaeta tn accordance with aubaection 11 

fulfllle the requir•••nta of paravraph •a·. 
7. PllAUOOLENT TRAHSPI!RS PRIOII TO PETITION. 

a. A tranafer ~d• and an obl1qat1on Incurred by an 
eatabllahaent wlthln one year prior to the fillnq or a 
succea•ful petition for llquldatlon u~der thia chapt~r la 

fra~dul•nt a• to then ~xlatinq and futur~ creditor• 1f .. de or 

lnc~rred without fa1r conaideratlon, or w1th actual intent to 
~1nder, delay, or d•fraud either extatinq or futur• cr~ltor•. 
A fra~d~lent tranafer ~d• or an obliqatton 1ncurred by an 

••t~bllan.&ftt ordered to be liquidated ynder thls chapter .. Y 
be avoid~ by th• liquidator, except aa to a peraon who in 

toad faith Ia a purchaser, lienor, or obllqee for a pr•••nt 
talr equivalent valYe. A purcn•eer. lienor, or obl1qee, vho 

in 9ood faith haa q1ven a conaideration leaa than prearnt fair 

equ1valent value for auch tranafer, laen, or obllqatlon, aay 

ratal~ the property, lien, or obliqatlon aa ••curity tor 

repay.ent. The court .. y. on due not1ce, order any •uch 
traaaf•r• llen, or obllqatlon to be preaerved for the benrtlt 
of the eatate, •nd ln that event. the receiver 8hall •ucceed 

to and .. y ento1ce the riqht• of tn• purcnaa•r, lt•nor, or 

obl tea••· 
b. (1) A tranafer of property Oth•r than real property 1& 

.. de wftan it beco~•• perfected •o that • 8Ubaequent li•n 

obtainable by leq•l or equitable proceed1nqa on a al•pl• 

contract could not becoee auperior to the riqhts of th• 
tra~aferee und•r aubaection 9, paraqraph •c·. 
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(2J A transfer of r•al property 11 .. d• when it becoaea 

~rtected so that a auba.qu•nt bona tlde purchaaer fra- th• 

eatabliahn•nt could not obtain ri9hta auperior to the rtqhtl 

of the tranaf•r•e· 
(1) A tranaf•r wh1ch createa an equ1table lien 11 not 

pertected it there are avallable .. ana by vttlch a l~al ll•n 

could ~ ~rf•ctPd. 
(4) A tranafer not perfected prior to the fillnq of a 

petition for liquidation Ia de.-.d to b• .ada 1..-dlat•lY 

before the filln9 of the auccaaaful petition. 
1~1 ~hia aubaectlon appiiaa whether or not there are or 

were credltora who el9ht have obtained a lien or prraona who 

•tqht nave bee~ bona fide purchaaera. 
I. FRAUDULEN'T TRANSrat Ar!'D PftlTlOM. 

a. Aft•r a petition for liquidation haa been filed, a 

tranafer of real property of the eatabllan.ent .. de to a 
peraon act1n9 ln 9ood falth 11 valid avainat the liquidator if 

uda for a present f•lr equhalent vah••· If the tranahr Ia 

not a.de tor a preaent fair equivalent value, then the 
tranarer 11 valid to the extent of the preaent conaideratlon 

actually ~ld for which aaount the tranafer•• ahall have a 
lien on the property tranaferred. The ca...nce .. nt of a 
proceedlnq in liquidation ia conatructlva notice upon the 
recordinq of a copy of the petition tor or order of 

ltquld•tlon with the recordln9 or deeda In 

any r••l property tn queation ia located. 

the county where 

The eaercia• by a 

court ot the United lt•t•• or a atate or juriadiction to 
authoriwe a judicial ••le ot real property of the 

rstabliehaent within a county in a atat• ahall not be t~lred 

by the pend•ncy of a proceeding unleaa th• copy la recorded ln 
the county pr1or to the cona~t1on of the judicial aale. 

b. Attar a petition for llquldAtion hal been ftled and 

b•fore either the liquidator takea poaaeealon of the property 

ot the eat•blla~nt or •n order of liquidation ta trante4' 
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il) A transrer or the property, other than real property, 

of the establlahftent ••de to a person actlnq 1n 9ood ra1th '' 
valtd aqalnat th• liquidator If .ade for • preaent fair 
equ1vahnt value. 1f the tranafer waa not l'l&de for a prea•nt 
fair equlvalant value, than tne tranafer 11 valid to the 

eMtent of the preaent conalderation actually pa1d for vhieh 

a-aunt tha transfer•• ahall hav• a ll•n on the property 

tranaternd. 

12) If actin9 In 90od faith, a peraon tnd•bted to the 

eatablia~nt or holdln9 property of the eatablian•ent ~ay pay 
the debt or deliver the property, or any part of th• property, 

to thP eatabliahaent or upon the eatablia~•nt'l order •• 1f 

tha petition wer• not pendinQ. 

tl) A peraon h•v1n9 •ctual •nowt•d9• of the pendlnq 
liquidation is not actlnq in 9ood fa1th. 

t4) A per1on aaaertln9 the val1d1ty or a tranafer under 

this aubaection haa th• burden of proof. Except as provid•d 

in thia aubaection, a transfer by or on behalf of the 
eatabliaO..nt after the date of the p•t1tlon tor 11quldat1on 

by any peraon other than the liquidator la not valid a9a1nat 

the liquidator. 
c. A peraon rece1vln9 any proparty froe the e•tabllah•ent 

or any benefit or the property or the eatabllan.rnt which Ia • 
fraudulrnt transfer under para9raph ••• 11 peraon•lly llabl• 
for tfte property or brn•flt and ahall account to the 

liqw1dator. 

d. Tftll chapter doea not I•palr the n•9otlabll1ty of 
currency or neqotlable ln1truaenta. 

I. YOIOULE PRUERENCES AJIO LIENS. 
a. (1} A preference is a transfer of the property of an 

eatabllahaent to or for the benefit of a creditor tor •n 

antecedent debt .. de or auffered by th• eatabliah•ent wlth1n 

one year before th• fllinq of a succes1ful pet1tlon tor 
l1qu1dAtion under thla chapter, thP •tfect of which tr&nafer 

.. y be to •nabl• thP creditor to obtain a vreater percentav• 

• 
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of thiS debt than anoth•r ~redator or the sa .. class would 

recetve. J! a liquidation order 11 entered while the 

establlshaent is •lraady subject to a recelvarshtp, than the 

transfer• are preferencea 1f .. de or suffered within one year 
before th• f1l1nq of the successful ~tltlon for the 
receiverahap, or within two years before the !llinq of the 

auccass!ul petition for liquidation, whichever tl•• ia 

snorter. 
[2) A prPfer•nc• .. y be avoided by the liquidator if any 

of the !ollowinq exiata 
II) The eatabllahMent vaa insolvent at the ti•a of the 

transfer. 
(b) The transfer vaa .. de w1th1n four -antha before the 

f1l1nq of thP pat1t1on. 
(c) At the ti•• the transfer waa .. de, the creditor 

recaivinq it or to be benefited by the tranafar or the 
creditor'a aq•nt actlnq with reference to the tranatar had 
reasonable causa to bel1eve tnat the aatablla~nt vaa 

1naolvent or vaa about to beco.a lnaolvant, 

(dJ The creditor receivinq the transfer vaa an officer, or 

an e~ployee, attornay, or other ~raon vho vaa In fact in a 
poa1t1on of ca.parable influence in the eatablla~nt to an 

officer whether or not the peraon held the poaltlon of an 
officer, owner, or other person, fir•, corporation, 
aaaociatlon, or aqqreqation of paraona with who. the 

aatablia~ent dad not deal at ar•·a ianqth. 
(3) Where the preference la voidable, the liquidator .. , 

reco~ar the property. If the property naa been converted, the 

taquadator -ay racover ata value fro. a peraon who naa 

received or converted the property. However, if a bona fide 

purchaaar or lienor haa qivan leaa than the present fair 

equlv•lent value, the purchaser or ltanor ahall nave a l1an 
upon the pro~rty to the ••tent of the conalderatlon actually 
qiven. Where a preference by way of lien or aecurlty lnteraat 
11 voidable, the court .. , on dua notice order the lien or 
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aecurity intereat to be praaerved for the benefit of the 

eatata, In which event the lien or title ahall paaa to the 

liquadator. 
b. (1) A tranafer of property other than real property 1a 

.. de when 1t becoeea perfected ao that a subsequent lian 
obtainable by leqal or equitable proceadtnqa on a at~pla 

contract could not be~~ superior to the rtqhta of the 

transferee. 
[1) A tranafer of real property la •ade when it baco~e• 

perfected ao that a aubaeq~•nt bona f1de purchaser fro~ the 
eatabllan.ent could not obtatn rlqhta •~parlor to the r1qnta 

of the transferee. 
(3) A tranefer wnich creates an equitable lle" Ia not 

perfected tt there are available •eans by wnlch a leq•l lien 

could be created. 
t•) A transfer not perfected praor to the fillnq of a 

petttlon for liqutdatio" Ia dee•ed to be -.de , ... d1ately 

before the fillnq of the aucceaaful petition. 
I~) Th1a aubaact1on appliea whether or not there are or 

vera creditor• who •iqht h•ve obta&ned llena or ~1aona who 

•1qht have bacoce bona fide purchaaera. 
c. (1) A lien obtainable by leqal or equitable 

proceadinqa upon a •i~la co"tract 11 one artstnq in the 
ordinary couraa of the procaedtn9a upon the entry or docketlnq 
of a j~d~nt or decree, or ~pon attacn.wnt, qarnla~ant. 

waecution, or 11-e proc•••· whether befora, upon, or after 
lud,.ent or decree a"d whether before or upon levy. It doea 

not include Iiana which ~nder applicable l•w are q&ve" a 

special priority over othar Iiana whtch ara prior in ti••· 

t2) A lien obtainable by la9al or equitable proceedlnqa 

ftAY be~• superior to the riqhta of a transfer••· or a 
purchaser ~ay obtain rlqhta auperlor to the rtqhta of a 

transferee within the ••anlnq of paraqraph •b~, 1f auch 
conseqyancea follow only froe the lien or purchase itaalf, or 

froa the lien or purchase follow•d by • step wholly within the 
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control ot the re•pect1v• lienholder or purchas•r, with or 
without the a~d of alnl•t•rlal action by public ottlctal•. 
Row•v•r, a lien could not b•ca.. •uperlor and a purchaae could 
not create •u~rlor riqhts for the purpose of ~ra,raph •b• 
throuqh an act •uba•quent to the obtain1nq of a lien or 
•~bl~uent to a purchaae which req~lr•• the aqra .. •nt or 
concurrence of any third party or wnlch requir•• further 

l~dlc1al action or r~linq. 
d. A tranafer ot property tor or on acco~nt ot a new and 

conteaporaneous cona1deratlon, which ia und•r paraqraph MbM 
.. de or auftered after the tranafer becauae ot delay In 
perf•ctinq 1t, does not bee~• a tranater for or on account of 
an antecedent debt If any acta reqvlred by the applicable law 
to be pertoraed in ord•r to perfect the transfer •• aqainat 
llena or a bona fld• purcn.aer'a ri9hta are perforaed within 
twenty-one daya or any period expreaaly allowed by the law, 
whichever ia 1•••· A tranafer to ••cure a future loan, if a 
loan 1a •ctually .. de, or a tranafer which becoaea aecurity 
for a future loan, ahall have the ..-e ettect aa a tranafar 
for or on account of • new and conte~raneoua conaldaration. 

e. If a lien which la voidable under para9raph •aM, 

aub~raqraph (2), h•a been dlaaolvad by the furnlahinq of a 
bond or other obliqatton, the aurety of which haa bean 
lnd•anlfl~ d1r•ctly or indirectly by the tranarer or the 
cr•atlon of • 11an upon property or an eatablia~nt before 
the filinq of a petition under thil chapter which reaultl in 
the liquidation order, the ind.-nifyinq tranafer or lien Ia 

alao Yoldabla. 
f. The property affected by a lien voidable under 

paraqrapha •a• and •eM Ia dlacharqed froa the llen. The 
pro~rty and any of the lndeanlfyinq property tranaferred to 
or for the b•n•flt of a aurety ahall paaa to the liquidator. 
Yow•ver, the court .. yon due notice order a lien to be 
praaarvad for th• benefit of tha aatate and the court .. , 
direct that tha conveyance be executed to evidence the title 
ot the llqu14ator. 
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9• The co~rt ahall have au~ry j~riad1ct1on of a 
proce•d1nq by a llqutdator to hear and drtrr•1n• the rlqhta of 
the pertlea under thla •ect1on. Reaaonable notlce of hearinq 
tn tfta proceedlnq ahall be qiven to all pertiea in 1nt•reat, 
lncl~d1nq the obliqee ot a releaalnq bond or oth•r l1k• 
obliqat1on. Vh•r• an order ia enter~ for the recovery ot 
ind••nttyinq property in k1nd or for the avold•nce or an 
lnd .. nitylnq lien, upon application of any ~rty in tntrleat, 
th• court ahall In the aa•e proc .. dlnt aacerta1n the value of 
the property or lien. It the val~• Ia 1••• than th• •NOunt 
tor whlCh the property la lndeanlfled or laaa than the ~unt 
ot the lien, the tranaf•ree or lienholder .. Y elect to ret•an 
the property or llan upon pa~nt of Ita value, aa aacertalned 

by the court, to th• llq~14ator vlthin the ti•e aa fixed by 
th• court. 

h. The llab,lity of a aurety under • releaainq bond or 
other like oblltation Ia d1acharqed to the extent of the val~• 
of tha lnde•nityinq property r•cover•4 or the 1ndesn1fyinq 
lien nullified and avoided by the liquidator. Wher• th• 
property ia retained under para9raph •q•, the liablllty of th• 
aurety la dlachar9~ to the ext•nt or the a-ount pa1d to th• 

liquidator. 
1. lf a creditor haa been pr•f•rred tor property which 

bacoa•• a part of the eatabliaha•nt'a estate, and •fterward In 
qood faith qlvea th• aatabll•haent further credit without 
aecurlty ot any kind, the aaount of the new credit re .. ininq 
un~ld at the tl.e of the petition aay be aet off aqalnat the 
prefer•nc• which would otherwiae be r•cov•rable rroa tn• 
creditor. 

j. It within four aontha before the f1linq of a eucc•aaful 
petition for liqutd•tlon under thia chapter, or at any ti•r ln 
conteaplatlon of a proce~lnq to liquidate, an eatabllah~nt, 

directly or lndl,ectly. paya aoney or tranafera property to an 
•ttorn•y for aervlcea rendered or to ~• rendered, the 
tranaaction aay be exaainad by the court on Ita ovn aotion or 
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ahall be exaained by the eo~rt on petition of the llquldator. 

The ~y.ent or tranater anall bP held valid only to the extent 

of • reaaonable a.ount to be deter•lned by the court. The 
exceaa .. y be recovered by the liquidator tor the benefit of 

the eatate. However, where the attorney ia in a poait1on of 

influence in the eatabllan..nt or an affiliate, pa~ant of any 
.onay or tha tranafer of any pro~rty to the attorney for 

aerv1cea rendered or to be rendered ahall be qo•erned by the 
prov1aJona of para9rapn •a•, aubparaqraph (2), aubparaqraph 
aubdlvla1on (d). 

k. (1) An off1cer, .. naqer, .-ployee, ahareholder, 
aubacr1ber, attorney, or other peraon actlnq on behalf of tne 

aatabltehftent who knowinqly pertlclpetea ln qlvln9 any 

preterenc• Vh•n the ~raon hll reaaonable ~•u•• to b•l1eve the 

••t•blta~•nt 11 or 11 1b0ut to beco .. lnaolvent at the tl•• 

ot th• pr•ference 11 peraonally llable to the ll~ldator tor 
the •-aunt of the preference. There la an inference t~t 
reaaonabla cauae ••lata if the tranafer waa .. de within tour 
.onthl before the date of flllnq of thla aucceaaful petition 
tot liQUidation. 

{2) A peraon receivlnq property fro. the eatabliahaent or 

the benefit of the property of tne eatlblien.ant aa a 
preference voidable und•r paraqraph •aM 11 peraonally liable 

tor the prop•rty and anall account to the liquidator. 

{lJ Tnta aubaect1on ahall not prejudice any oth•r cla1• by 
the liquidator •qainat any peraon, 

10. CLAIMS OF HOLOER OF VOID q« VOlDAILE atCBTS. 

a. A clala of a creditor who haa received or acqu1red a 

preference, li•n, conveyance, tranafer, aaaiqn.•nt, or 
encwabrance, voidable under thla chapter, ahall not be allowed 
unlesa the cred1tor aurrendera th• preference, lien, 
conveyance, tranafer, aaaiqn.ent, or encw.brance. Jf the 

avoidance Ia effected by a proceedinq in which a t1nal 

judq .. nt haa been enter.d, the clal• ahall not be allow•d 

unl••• the -an•y Ia paad or the property 11 delivered to the 
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laquidator w1thin thirty daya tra- the date of the ent•r1nq of 

the fanal judq•ent. However, the court havinq jurladt~tion 

over the liquidation aay allow further ti•e af th•re 11 an 
appeal or otne, continuation of the p1oceadlnq. 

b. A clail' allowable und11 p.auqraph "a" by ruaon of a 

voluntary or anvoluntary avo1dance, p1eference, laen, 

con•eyance, tranafer, aaatqnaent, or •ncuabrance aay be filed 

as an excuaad lata flllnq under aubeectlon 12, if filed wlth1n 
thirty daya fro. th• date of the avoidance or wlthln the 
rurth•r tl•e •llowed by the court under ~raqraph "aM. 

11. LIQUIDATOR'S PROPOSAL 1'0 OI&TIIIUT£ ASSETS, 

a. rr~ tl•e to ti•e aa aaaeta blca.e available, the 
liquidator shall ~ke application to the court for approval of 

a propoaal to diabura• a•••t• out of •arshaled aaaeta. 
b. The propoeal ehall at leaat Include provtatona tor all 

of the follovln9: 

(1) Re•ervlnq ••ounta for the pay.ent of all the 
followtn9s 

(I) l•pen•e• ot adalnutratton. 
lbJ To the extent ot thl value of the ••curity held. the 

pa,.ent of clal .. of aecur.d credltora, 

IC) Clat .. taltinq within the prlorltlee eatabliehed In 
eubaectlon 11, ~raqrapha •aM and "b·. 

12) Dlabur••••nt ot the ••••t• .. ,ahaled to date and 
eubaaquent dlabura .. ent ot aeeata aa they beca.e available. 

c. Action on th• application .. y be t•~en by the court 
proylded that the liquldatoi'a propoaal co•pltee vith 
paraqraph "b•, 

12, fJLJNG OP CLAIMS. 

a. Proof of all cla1el ehall b• f1led ~lth the liquidator 
in the for• required by aub•ectton 13 on or before the teet 
day tor tlllnq apecifled In the nolle• r•qu1r•d und•r 

aub1ectlon 4. 

b. The llqu!datol .. , per•1t a cla1aant .. k1nq • late 

fallnCiJ to ahare in dlatributiona, whether past or future, as 
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1f th• claiaant were not late, to· the e~t•nt that the ~r-ent 

will not preJudice the orderly AdainiatrAtion ot t~e 

11quidat1on under any ot the tollowlnq ctrc~atanceas 

ClJ Th• e~iatence of the claia waa not known to th• 
clalaant and the claiaant filed the clala aa proaptly •• 

reaaonably poaaible after learnlnq of lt. 
(2) A tranafer to a creditor waa avoided under eubaectlone 

7 throuqh 9, or waa •oluntarily aurrendered under aubaectlon 
10, and th• fll1nQ aatlefiea th• conditione of aubaection 10. 

Cl) The valuation under aubaection 17 of aeourlty ~eld by 

a aecured creditor ahowa a deficiency, which ia tiled within 

thirty daya after th• valuation. 
c. Th• liquidator aay conalder any clala tiled let• and 

per~it the clai .. nt to recelv• dlatributiona which are 

auba~uently declared on any clat .. of the aaae or lower 

priority if the pay .. nt do•• not prejudice th• orderly 
a~lniatratlon of th• liquidation. The late-tlllnQ clat .. nt 

ehall r.celve at each dlatributlon the aa .. percenta9e of the 
a-aunt allowed on th• cla1a aa ta then brlnq pAid to clAlaanta 

of any lower priority. Th11 ahall continue until the clala 

haa been paid in full. 
13. PROOF or CLAIM. 

a. Proof ot clal• ahall conalat of a atat ... nt alqned by 
the cla1~nt that includea all or the tollowlnt t~at are 

appl1cable: 
(1) The particular• of the clala, includlnQ the 

conalderation qiven for lt. 
(2) The identity and ..aunt of the aecurity on th• clala. 

(l) The pay.enta, lf any, .. de on the debt. 

(4) A atate .. nt that the aua clala~ ia 'uatly owtnq and 

that there ia no aeto!t, counterclaia, or det•n•• to the 

clata. 
(~) Any rlqht of priority of pa,.ent or other apeclflc 

rlqht aeeerted by the clal .. nt. 
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(6) A copy of th• '"1tten tnatrual'nt wh1ch ia the 
foundation of the clala. 

(7) The n••• and addreae of the claimant and the •ttorney 

who repreaenta th• clat .. nt, lt any. 
b. A clala n•~ not be conaldl'red or allow~ if 1t dOPe 

not contain all thl' lnfor .. tlon ldenttfl•d 1n paraqraph ~a· 

which i1 applicable. The liquidator aay requ1re that a 

preacrlbed tor• be oaed and •Y nqu1re that other inforNtlon 

and docuaenu bfo 1 nc 1 udf'd. 
c. At any tiae th• liquidator aay rlq\lnt the clal!Nnt to 

preaent infor .. tlon or evidence auppl .. entary to that rrqulred 

und•r paraqraph •a•, and .. y tak• teati.any under oath, 

require productton of attldavlta or d•poaitiona, or oth•rwtae 

obtain additional tntor .. tton or evld•nce. 

d. A jud~nt or order aqa1nat an eatabllaha•nt entered 
after the date of fil1nq or a auccea•tul petition for 

liquidation, or a judva•nt or order aqalnat th• eatabllah••nt 

entered et any tt•• by default or by collusion n••d not be 
conaldered aa evld•nce of liability or of the aaount of 

d ... vea. A jud~•nt or order a9aln1t •n eetabllanaent b•fore 

the tlltnv of th• petLtlon need not b• conaidered aa •vtd•nce 

ot llablllty or of the a-aunt of da•••e•. 
14. SPetiAL CLAIKB. 

a. A clala .. y be allowed even 1f conttnvent, 1! 1t ie 

filed purauant to auba•ct1on 12. The clai• .. Y be allowed •nd 
th• clalaant .. y ~rtlcipate In all dlatributlone decla1ed 

after lt Ia f1led to the extent thAt 1t does not pr•1udlce the 
orderly adalnlatratlon of the liquidation. 

b. Clal .. that are du• except tor the ~aaaqe ot tlae 

ahall be treatl'd aa abaolute clal .. are treated. However, the 

clai .. aay be dJacounted at the 119al rate of intereat. 
c. Clai .. aade under eaploy.ent contract• by d1rectors, 

princt~l oftlcer•, or peraona ln tact pertorelnq alatlar 
tunctiona or havlft9 atallar powere are llalt•d to payaent tor 

aervic•• rendered prtor to the iaauance or an order ot 

liquidation und•t aubaectlon 2. 
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l~. Dl&PUTEO CLAIKS. 

•· tt a clala la den1cd 1n whol• or tn ~rt by th• 
ltquid•tor. vrttten notice of the deterslnatlon ahall be 9iven 
to the clal .. nt or the clat .. nt'a attorney by tirat-claaa .. 11 

at the addreaa shown in the proot of clal•. W'thin al•ty daya 

fra- the .. 111nq of thp notice, tne clal .. nt .. y fll• 

ob)ectiona wttM tne liqutdator. Unleaa a tllln9 ia .. de, tha 

cl•leant ahal1 not r~rther object to the dateral~tlon. 
b. If objections are til~ with the liquidator and the 

liqutdator do•• not alter the dental of the clal• aa a raa~lt 

ot the object1ona, the ltquidator ahall aak the court tor a 
nearlnq •• aoon aa practtcabla and qive notice of the nearlnq 
by fJrat-claaa .. 11 to the clal .. nt or the clal .. nt'a attorney 
and to any oth•r peraons dlr~tly affect~. The notice a~all 

or qlvan not I••• than tan nor -are than thirty d~ys before 
th• date ot hP•rinq. ThP .. ttrr shall be heard by the co~rt 

or by a court-appointed retrcee. The referee ahall s~~lt 
flndinqa of tact alonq wlth a rec~andation. 

16. CLAIMS or OTHER P~SOM. lf a creditor, whoa• clala 

a9•1nst an establ1ahaant ia aecurPd in whole or ln ~rt by the 
und•rtaklnq of another person, laila to prove and fila th~t 

clal•, thrn th• other peraon aay do so ln the creditor'• na•e 
and ahall be •~brotatad to the rlqhta of the creditor, whether 
tha clal• has bean !tlad br th• creditor or by the oth•r 

~raon 1n th• cred~tor·a na•• to the axtrnt that thr other 
pecaon dlach•rqea the undart•klnq. Bowevpr, in thP abaPncr ot 
an AQra .. •nt with the cr~ltor to the contrary, the OthPr 
peraon 1a not entitled to any dlatribYt1on until the ••ount 

pa1d to the creditor on the undertaklnq plua the dlatrlbutlona 

paid on th• cla1• fro. th• eatablia~Pnt'a estate to th• 
creditor ~ual thP a.ount of tne anttra cla1• of the creditor. 
An •xcesa rPCPlvad by t~e creditor ahall be hald by thP 

crrditor ln tr~at tor the other pcraon. 
17. &!CURED CRtDtTOR'! CLAIM!. 

-
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a. The value of tha aec~rity hPld by a secured creditor 
shall be dptar•lnPd 1n one of the followinq ways. •• th• court 

••Y direct: 
tl) ly convart1n9 thP security into .an•y accordinq to thP 

tar .. of thr aqr••••nt pursuant to whJc~ the ••curity waa 

delJvar•d to the creditor•. 
12) By a;ree .. nt. arbitration, co•pr~ISP. or ltt1Qat1on 

b•tween the cr•dltor and the llq~ldator, 
b. ThP det•r~tn•tlon •hall be under thP supervision and 

control or th• court with due r.,ard for th• reco..endation of 

the liquidator. The .-ount ao detaratned shall be crPdltPd 
upon the aacurad cl•l~. A detlclancy shall be treated •• ~n 
~naecutPd cl•t•. It the cla\~nt •urrandera th• aacurlty to 
t~e 11Q~1dator, th• ent1rP clat• ah•ll bP •llowad aa l! 

~~•ecuc•d. 

te. PltOllft or OI6TkiiUT10M, The pr1orlty ot 

dletclbut1on of clal .. !roa the eatablia~ent'a estate ah•ll 
bP 1n accordance wtth the order in •hich each claaa of clal•• 

t• aet forth. Cl•1aa ln each cla•• ahall be pald in t~ll ot 
adequat• !~nda retained tor the payfte~t be!orp th• ~•~ra ot 
the ne•t claaa recptve any p•~nt. S~bclassea •hall not b• 
••tabllahed within a claaa. T~• ord•r of dlstr1butlon o( 

clal•a ia •• tollovaJ 
•· CLASS 1. The costa •nd Pxpenaea of adalnlatratlon, 

tncl~d1nq but not l1•1ted to th• tollowlnq: 
(1) Actual and neceaaary coats of pr•••rvlnq or recover1nq 

the aaaeta ot the aat&bll•h•rnt. 
(2) Co-pana~tJon for all a~thorlaed aerv1c•a r•nder•d 1n 

thP liquidation. 
ll) Necpaaary tllinq tees. 

(f) F••• and ~11aaq• payabl• to wttn••••'· 
I~J AuthOtlzPd reaaonabl• attorney t••• and othrr 

proteaaloftal aervice• rrnderad in the liqutdat1on. 

b. CLASS 2. Raaaonable ca-panaat1on to ••ploy••• for 

••rvlc•a perfor~ed to thr ext•nt that th•Y do not ••c•ed two 
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aontha of ~n•taty coapenaation and repr••ent ~r-ent tor 

•~rvtcea ~rforaed vtth1n one year betor~ the flltnq of th• 

petlt1on for ltquidation. Otflc~(l and dtrectora are not 
•ntitled to tbe benefit of thia priority, The priority ia in 

lt•w of other 11a1l•r pr1ority vhJch .. f b• a~thor1aed by law 

aa to vaqea or coapencatton of .. ployeea. 
c. CLASS J. Clal•• under p~rchaae agree .. nta. 

d. CLASS ~. Clal .. of q•neral cr~ditora. 
•· CLASS S. Cla1as of th• f~eral or or any state or 

Jocal qoverne•nt. Clalaa, lncludlnq those of a qovern .. ntal 

body for a ~nalty or forfeiture, are allowc1 ln tl'\ia claaa 

only to th• ••t•nt of the pecuniary loaa auatalned fr~ the 

act, transaction, or proce•dinq out of which the penalty or 

forfetture aro••~ vtth reaaonable and actual coats incurred. 

The re .. tnd•r of •~ch clataa shall be poatponed to the claaa 

of c1a1aa under ~raqraph •q•. 

t. CLASS 6. Clai .. filed late or any other clal .. other 

than clal•• under paraqraph •q•. 
q. CLASS 7. The clalaa of aharaholdera or other owners. 

19. L1Qli10rA'fOR'5 a&CC*MEHOAT10119 TO 't"'IE courr. 

a. The liquidator ahall ravle• clal .. duly flied ln the 

llq~ldatlon and al'\all .. ,e f~lther lnveatlqatlon aa neoeaaary. 

The liquidator .. y COftpOund, co.proal1e. or in any other 
.. nner neqotlate the aaount for which clal .. vlll be 

recoaaended to the court escept vhere the 11quldatol 11 
requ1red by lav to accept clat .. aa aettl•d by a peraon or 

orqanlsetion. 
aubaectlon 1~. 

pr•aent to the 

Unreaolved dlaputea shall be daterained under 
Aa aoon •• practicable, the liquidator shall 

court a report of the clai .. aQainat the 

aatablian.ent with the liquidator's recoaaendatlona. ?he 

report ahall include the naae •nd addreaa ot each cl•t .. nt and 

tl'\e aaount of the clala finally r•co..•nded. 
b. The court •ay app1ove, disapprove, or .odlty the report 

on clataa by the liquidator. R•porta not .odJfled by tn• 

court wtthtn at•tY daya followlnq aubafaaton »v the 11q~ldator 
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shall be treated by the l1q~1datot as allowed clataa, aubject 

to latel .od1fication or to rul1nqa aade by the court putauent 

to aubaect10~ 1~. A cla~• under • policy of in•urance ahall 

not be 
policy 

20. 

allowed tor an ..ount in exc••• of the appl ic•ble 

ll•ita. 

DlSTaiSUTlON or ASSETS. Under the dtrect1on of the 

court, the 11q~1dator lhall ~y dlatrlbut1ona ln a ••n~•r that 

will enaure the proper recovnitlon of pr1or1tiea an~ a 
reaaonable balance between the eapedltloua COftpletion of the 

1lquldatton and the plotactlon of unliquidated and 

undeter•lned clalaa, lncludlnq third-party c1a1 ... 
Dlatrlbution of ••••t• in k1nd .. y be ~de at valuat1ona ••t 

by aqreea•nt bttveen th• liquidator and the ctedttor and 

approved by the COUlt. 
21. UNCLAlM.aD AND tllnuf!LD P"UNNS. 
a. Unc1ai .. d funda subject to diatribut1on re .. Jn1nq 1n 

th• llqutdator'a banda when the liquidator 11 re•dr to apply 
to the court for d11charqe, 1ncludlnq en• aMO~nt dllttJbutabl• 
to a creditor, owner, or other peraon who 11 un•nown or c•nnot 

be found, ahall be depoalted wtth lhe tr•asurer of th• state, 

and lhall be petd wlthodt lntereat, ••c•pt •• provided ln 
1ubaactton 11, to th• peraon entitled or to the pelaon·a l•qal 

repreaentative upon proof aatJafactory to the treasur•r or 
atate of the rJqht to th• funda. Any aaount o~ depoait not 

cla1aad wtt~fn al• yeara Ire. the dlachar;e of the liquldatol 

ia de.-ed to ha~• been abandoned and ahall becOMe the pro~rty 
ot the atate w1thout toraal eacheat proc••dinqa and be 

tra~•ferred to th~ insurance dtvlaio~ requlatory tund. 

b. runda 1111thheld under aubaectlon 14 and not dlatributed 

ahall upon dlacharqa of the liquidator be depoa1ted with the 

tt•aaurer of state and ~ld pursuant to ldbaectlon 11. Su•• 

re•a1ntnq "'htch under aubaectlon 11 would revert to the 

undlatrlbut~ aaaeta of the eatabllahaent ahall be tranaferted 

to the ~naur•nce dlviiiOft requl•tory fund and bee~• the 

property of tne atate aa provlded under ~raqraph •••• unleas 

~ 
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the co .. iaa1oner 1n the co .. laatoner'a dtacratton petltiona 

th~ court to r•op~n th~ llquld&tlon purauant to auba~ctLon 2). 

c. Notwtt~atanding any other provlalon of thla chapter, 

funds •• Identified In ~raqraph •a•, Ylth the approv•l of the 

~urt, ahall b• ~de available to the ca..Laalonar for uae In 

th• d•tection •nd prevention ot future lnaolvenc)•a• Th• 
co .. taalonar ahall hold thaaa funda tn the lnaurance d~vlalon 

requlatory fund and ahall pay wltho~t tntereat, except •• 
provided ln auba•ctlon 18, to the prraon entttled to the funda 

or to thr peraon'a 1•9al r•praaantatlva upon proof 
••tL•t•ctory to th• co.aiaalon•r of th• peraon·a rl9ht to the 
tunda. Tn• funda ahall be held by th• c~laalonar for a 

prrlod or two v•ara at which tl .. the rlQhta and duties to the 

wncla1•ed funds ahall veat 1n th• co .. taatoner. 

22. Tr:JUUf!lATlON or PROC~!DINGS. 
a. •hen all aaaeta )uatlfyinQ the expenae of coll•ctlon 

1nd dlatrlbutlon have been collected and diatrlbute6 u~d•' 
thiS ch•pter. the l1qu1d.tor •hall apply to th• court for 
diacft•rq•. Th• court aay qrant the d!acharqe and .... any 

otl'ler ord•ra. 1ncludlnq an order to tr•nater r•ulnlnq t~o~nda 

tnat are uneconoe1cal to dlatrabuta, as appropriate. 
b. Any other peraon aay apply to the co~rt at any tlae tor 

'"order und•r par•qrapn •a•. If the application Ia dent~. 

th• •PPllc•nt ah•ll pay the coata and expenaea ot the 
llq~ldator In rea1st1n9 the application, sncludlnq a 
c•aaonable attorney rae. 

21. ReDPENIHC LIQUIDATION. At any tl .. after th• 
llqutdatlon proce•dlnq h•• been teralnated and the llquld•tor 

diacharqed. the co~iaatoner or oth•r int•reated party ~y 
petition the court to reopen the procaad1nQa tor qood cause 

,ncludtnq the dt&covery ot addit~onal aaaeta. ~he court aftall 
ord•r the proceedsnq reopened If it aa aat1atled that tnere 1a 

JUStification for the reopentnq. 
2C, DISPO&ITIUN OF J&COROS DU1UMG AJIID AnP TIJUUHATlOtl or 

\.lOUIDATION. U 1t •ppeara to the ~uaton•r th,lt the 
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recorda of an eatabliah•ent 1n the proc••• of liQUidation or 
coapletely liqu1dated are no 1on9•r ua•tul, the co~iaatoner 

aay ce~nd to the court and the court shall d 1 r•ct what 

recorda ahall b• retaln~d for !uture re!erenc• and vnat 

rrcorda shall b• deatroyed. 
2>. EXTERNAL AUDIT or LIQUIDATOR'S 800~5. The court ••Y 

ord•r audita to 0. .. de or the boo•• ot th• co~teatoner 
relottln9 to a liquidation eatabl1ahed un4ar th1a chapter. otnd 

1 report ot •ach audit shall be !11ed with the c~teeion•c 
1nd with th• court. The boots, recorda, and other docu••nta 

ot th• ltquid•tlon shall be .. d• avai1abl• to the aud1tor at 
any t1 .. w1tho~t notice. The ••penar of •n audit ah•Jl be 

conai4eced a coat ot ada1niatration of th• 11qutdatton, 

Sac. ~S. Section S37A.10, aub••ctlon 1, p•ra9raph c, 

aubparaqrapn (lJ, Code 2001. 1a •••ndad to read aa follows: 

fl) •rrancnlae• alao doea not include any contract und•r 

whlch a pattoleu• r•t•tler or petrolew• dlatrzbutor ia 

•~thorlsed Ol per•ttt•d to occupy leased ••rketlnq pr .. i•••· 
vhich pr .. t••• ar• to be e~ployed in connection wtth the aale, 
conalqn••nt, or dlatrtbutlon of •otor tu•l under • trad• .. r• 
which ia ovn•d or control!~ by a refiner which IS requ1ated 

by th• federal Petroleua .. r~•tlnv Pr•ctlcea Act. 1~ u.s.c. 5 

1101 et aeq. The ter• •refiner• ••ana any peraon enqaq•d 1n 

th• rerintnq or crud• oil to produce .ator tuel, an4 includes 
any atrtllate ot auch peraon. ·rranchla•· •l•o dora not 

Include a contr•ct ent•r•d into by any peraon requ1•t•d und•r 
chapter 123, l22, l22A. l221. ll2C, )220, l12r, ~~~ !U!· or 
\4]1, or a contract ••tabllah1n9 a franch\ae r•latlonahtp vlth 

r•apect to the aale ot conatruct1on equlpe•nt, 1•vn or qard~n 

~ulpaent. or real •stat•. 
S•c· 56. 1001 leva Acta, S•nate r11e ~00, section ]9, u 

a••~d•d to read •• rollover 

uc. 11. &PF!:CTIV£ DATE. S•ctiona 4, ~ 1 throuqh 11, 1) 

throuqh l2. 14, •nd ll or this Act ta•e etf•ct Janu•rY 1, 

2002. 

Sec. "· Ch•ptera ~13A •nd ~2)[, Code 2001, arP r•~aled. 
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Sec. 58. Section 502.207B, Code 2001, is repealed. 
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