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1 Section 1. Section 490.120, subsections 4, 7, 9, and 10, 

2 Code 2001, are amended to read as follows: 

3 4. The document must be typewritten or printed. If the 

4 document is electronically transmitted, it must be in a format 

5 that can be retrieved or reproduced in typewritten or printed 

6 form. 

7 7. The person executing the document shall sign it and 

8 state beneath or opposite the person's signature, the person's 

9 name and the capacity in which the person signs. The document 

10 may, but need not, contain~ 

11 a~--~he a corporate seais~ seal, 

12 b~--Aft-attestation-by-the-seeretary-or-an-assistaftt 

13 secretary. 

14 e~--Aft attestation, acknowledgment, 2£ verification,-er 

15 pree£. 

16 The secretary of state may accept for filing a document 

17 containing a copy of a signature, however made. 

18 9. The document must be delivered to the office of the 

19 secretary of state for filing aftd-mHst-be-aeeempanied-by-the 

20 eorreet-riiift~-£ee. Delivery may be made by electronic 

21 transmission if and to the extent permitted by the secretary 

22 of state. If it is filed in typewritten or printed form and 

23 not transmitted electronically, the secretary of state may 

24 require one exact or conformed copy to be delivered with the 

25 document, except as provided in sections 490.503 and 490.1509. 

26 10. ~he-seeretary-e£-state-may-adept-rHies-£er-the 

27 e%eetrenie-ri%ift~-er-deeHments-and-the-eert±rieat±eft-er 

28 eieetroniea%%y-r±%ed-deettments~ When the document is 

29 delivered to the office of the secretary of state for filing, 

30 the correct filing fee, and any franchise tax, license fee, or 

31 penalty, shall be paid in a manner permitted by the secretary 

32 of state. 

33 Sec. 2. Section 490.120, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 11. The secretary of state may adopt 
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1 rules for the electronic filing of documents and the 
2 certification of electronically filed documents. 
3 Sec. 3. Section 490.123, subsection 1, Code 2001, is 

4 amended to read as follows: 
5 1. Except as provided in subsection 2 and section 490.124, 

6 subsection 3, a document accepted for filing is effective at 

7 the later of the following times: 
8 a. At the date and time of filing eft-~he-da~e-~~-~s-£~~ed, 
9 as evidenced by such means as the secretary of s~a~e~s-da~e 

10 and-~ime-endersemeft~-en-~he-erigina~-dee~men~ state may use 

11 for the purpose of recording the date and time of filing. 
12 b. At the time specified in the document as its effective 

13 time on the date it is filed. 

14 Sec. 4. Section 490.124, subsections 1 and 2, Code 2001, 

15 are amended to read as follows: 
16 1. A domestic or foreign corporation may correct a 
17 document filed by the secretary of state if the document 
18 satisfies one er-be~h of the following re~~~remen~s: 

19 a. eoft~aifts The document contains an ifteorree~-s~a~emen~ 

20 inaccuracy. 

21 b. Was The document was defectively executed, attested, 
22 sealed, verified, or acknowledged. 

23 c. The electronic transmission was defective. 
24 2. A document is corrected by complying with both of the 
25 following: 

26 a. By preparing articles of correction that satisfy all of 
27 the following requirements: 

28 (1) Describe the document, including its filing date, or 

29 attach a copy of it to the articles. 

30 (2) Specify the ifteerree~-s~a~emeft~-aftd-~he-reaseft-i~-is 
31 ifteerree~-er-~he-maftfter-ift-whieh-~he-exee~~±on-was-de£eet±ve 

32 inaccuracy or defect to be corrected. 

33 (3) Correct the ifteerree~-sta~emeft~-er-de£eetive-exeeu~ieft 
34 inaccuracy or defect. 

35 b. By delivering the articles to the secretary of state 
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1 for filing. 

2 Sec. 5. Section 490.125, subsection 2, Code 2001, is 

3 amended to read as follows: 

4 2. The secretary of state files a document by s~am~ift~-er 
5 e~berwise-eftdersiftg-A£±%eaa,-~ege~ber-wi~b-~he-seere~ary~s 

6 ftame-aftd-e££±e±a%-~it%e-and recording it as filed on the date 
7 and time of receipt,-eft-betb-the-deettmeftt-aftd-tbe-reee±~t-£er 
8 tbe-£±%±ftg-£ee. After filing a document, except the biennial 
9 report required by section 490.1622, and except as provided in 

10 sections 490.503 and 490.1509, the secretary of state shall 

11 deliver the-deettmeftt,-w±tn-tne-£±%±ft~-£ee-reee±~t7-er 
12 aekftew%ed~meftt-e£-reee±p~-±£-fte-£ee-±s-reqtt±red,-attaebed, to 

13 the domestic or foreign corporation or its representative ~ 
14 copy of the document with an acknowledgement of the date and 

15 time of filing. 
16 Sec. 6. Section 490.127, Code 2001, is amended to read as 

17 follows: 
18 490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT. 

19 A certificate a~taebed-te from the secretary of state 

20 delivered with a copy of a document filed by the secretary of 

21 stateT-bear±ftg-tbe-seeretary-e£-s~a~e~s-s±~natttreT-wb±eb-may 
22 be-±n-£aes±m±%e,-and-tbe-sea%-e£-~be-seeretary-e£-state, is 
23 conclusive evidence that the original document is on file with 

24 the secretary of state. 
25 Sec. 7. Section 490.140, subsection 6, Code Supplement 

26 2001, is amended to read as follows: 

27 6. "Deliver" ±ne%ttdes-ma±% or "delivery" means any method 

28 of delivery used in conventional commercial practice, 

29 including delivery in person, and by mail, commercial 

30 delivery, and electronic transmission. 
31 Sec. 8. Section 490.140, Code Supplement 2001, is amended 

32 by adding the following new subsections: 

33 NEW SUBSECTION. SA. "Electronic transmission" or 

34 "electronically transmitted" means any process of 

35 communication not directly involving the physical transfer of 
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1 paper that is suitable for the retention, retrieval, and 

2 reproduction of information by the recipient. 

3 NEW SUBSECTION. 23A. "Sign" or "signature" includes any 

4 manual, facsimile, conformed, or electronic signature. 

5 NEW SUBSECTION. 28. "Voting power" means the current 

6 power to vote in the election of directors. 

7 Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 1. Notice under this chapter must be in writing unless 

10 oral notice is reasonable under the circumstances. Notice by 

11 electronic transmission is written notice. 

12 2. Notice may be communicated in person; by ~eiephofte7 

13 ~eie9raph,-~eie~ype,-or-o~her-£orm-o£-w~re-or-wireie~~ 

14 eommttft~ea~ioft~-or-by-maii-or-pr~ya~e-earr~er mail or other 

15 method of delivery; or by telephone, voice mail, or other 

16 electronic means. If these forms of personal notice are 

17 impracticable, notice may be communicated by a newspaper of 

18 general circulation in the area where published; or by radio, 

19 television, or other form of public broadcast communication. 

20 3. Written notice by a domestic or foreign corporation to 

21 its shareholder, if in a comprehensible form, is effective 

22 wheft-maiied, according to one of the following: 

23 a. Upon deposit in the United states mail, if mailed 

24 postpaid and correctly addressed to the shareholder's address 

25 shown in the corporation's current record of shareholders. 

26 b. When electronically transmitted to the shareholder in a 

27 manner authorized by the shareholder. 

28 S. Except as provided in subsection 3, written notice, if 

29 in a comprehensible form, is effective at the earliest of the 

30 following: 

31 a. When received. 

32 b. Five days after its deposit in the United States mail, 

33 as-eY~defteed-by-~he-postmark, if mailed postpaid and correctly 

34 addressed. 

35 c. On the date shown on the return receipt, if sent by 

-4-



S.F. H.F. --------

1 registered or certified mail, return receipt requested, and 

2 the receipt is signed by or on behalf of the addressee. 

3 Sec. 10. Section 490.202, subsection 2, Code 2001, is 
4 amended to read as follows: 
5 2. The articles of incorporation may set forth any or all 
6 of the following: 

7 a. The names and addresses of the individuals who are to 

8 serve as the initial directors. 

9 b. Provisions not inconsistent with law regarding: 

10 (1) The purpose or purposes for which the corporation is 
11 organized. 

12 (2) Managing the business and regulating the affairs of 
13 the corporation. 

14 (3) Defining, limiting, and regulating the powers of the 

15 corporation, its board of directors, and shareholders. 

16 (4) A par value for authorized shares or classes of 

17 shares. 

18 (5) The imposition of personal liability on shareholders 

19 for the debts of the corporation to a specified extent and 
20 upon specified conditions. 
21 c. Any provision that under this chapter is required or 
22 permitted to be set forth in the bylaws. 

23 d. A-prev~sieft-ceftsiseefte-wieh-seee~oft-49&.83i• A 

24 provision eliminating or limiting the liability of a director 

25 to the corporation or its shareholders for money damages for 

26 any action taken, or any failure to take any action, as a 
27 director, except liability for any of the following: 
28 {1) The amount of a financial benefit received by a 

29 director to which the director is not entitled. 
30 (2) An intentional infliction of harm on the corporation 

31 or the shareholders. 

32 (3) A violation of section 490.833. 

33 (4) An intentional violation of criminal law. 

34 e. A provision permitting or making obligatory 

35 indemnification of a director for liability, as defined in 
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1 section 490.850, subsection 5, to any person for any action 

2 taken, or any failure to take any action, as a director, 

3 except liability for any of the following: 
4 (1) Receipt of a financial benefit to which the person is 

5 not entitled. 

6 ( 2 ) An intentional infliction of harm on the corporation 

7 or its shareholders. 

8 ( 3 ) A violation of section 490.833. 

9 ( 4 ) An intentional violation of criminal law. 

10 f. A provision eliminating or limiting the liability of a 

11 director to the corporation or its shareholders for money 

12 damages for any action taken, or any failure to take any 

13 action, as a director, except liability for any of the 

14 following: 

15 (1) The amount of a financial benefit received by a 

16 director to which the director is not entitled. 
17 (2) An intentional infliction of harm on the corporation 

18 or the shareholders. 

19 (3) A violation of section 490.833. 

20 (4) An intentional violation of criminal law. 

21 A provision shall not eliminate or limit the liability of a 

22 director for an act or omission occurring prior to the date 

23 when the provision in the articles of incorporation becomes 

24 effective. 

25 Sec. 11. Section 490.621, Code 2001, is amended by adding 

26 the following new subsection: 

27 NEW SUBSECTION. 6. a. An issuance of shares or other 

28 securities convertible into or rights exercisable for shares, 

29 in a transaction or a series of integrated transactions, 

30 requires approval of the shareholders, at a meeting at which a 

31 quorum exists consisting of at least a majority of the votes 

32 entitled to be cast on the matter, if both of the following 

33 conditions are satisfied: 

34 {l) The shares, other securities, or rights are issued for 

35 consideration other than cash or cash equivalents. 
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1 (2} The voting power of shares that are issued and 

2 issuable as a result of the transaction or series of 

3 integrated transactions will comprise more than twenty percent 

4 of the voting power of the shares of the corporation that were 

5 outstanding immediately before the transaction. 

6 b. (1} For purposes of determining the voting power of 

7 shares issued and issuable as a result of a transaction or 

8 series of integrated transactions, the voting power of shares 

9 shall be the greater of the following: 

10 (a} The voting power of the shares to be issued. 

11 (b) The voting power of the shares that would be 

12 outstanding after giving effect to the conversion of 

13 convertible shares and other securities and the exercise of 

14 rights to be issued. 

15 (2) A series of transactions is integrated if consummation 

16 of one transaction is made contingent on consummation of one 

17 or more of the other transactions. 

18 Sec. 12. Section 490.631, subsections 2 and 3, Code 2001, 

19 are amended to read as follows: 

20 2. If the articles of incorporation prohibit the reissue 

21 of the acquired shares, the number of authorized shares is 

22 reduced by the number of shares acquired,-e££ee~ive-~pon 

23 amendmen~-o£-~he-ar~~e~es-o£-ineorpora~ion. 

24 3T--~he-board-o£-diree~ors-may-adop~-art~eles-o£-amendmen~ 

25 ttnder-this-see~ion-wi~ho~t-shareho~der-ae~ioftT-and-deliver 

26 ~hem-~o-~he-seere~ary-o£-s~a~e-£or-£ilin~T--~he-ar~~e~es-m~s~ 

27 se~-£or~h-a~l-o£-~he-£ollowin~~ 

28 aT--~he-name-o£-~he-eorpora~*OftT 

29 BT--~he-redtte~ion-in-~he-nttmeer-o£-att~hori~ed-shares, 

30 i~emized-by-e~ass-and-ser*esT 

31 eT--~he-~o~al-n~mber-o£-att~horized-shares,-~~emized-by 

32 e~ass-and-series,-remainin~-a£~er-red~e~ion-o£-~he-sharesT 

33 Sec. 13. Section 490.640, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 7. This section shall not apply to 
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1 distributions in liquidation under division XIV. 
2 Sec. 14. Section 490.702, subsection 1, Code 2001, is 

3 amended to read as follows: 
4 1. Except as provided in subsection 5, a corporation shall 

5 hold a special meeting of shareholders upon the occurrence of 

6 either of the following: 
7 a. On call of its board of directors or the person or 

8 persons authorized to call a special meeting by the articles 

9 of incorporation or bylaws. 

10 b. If the holders of at least ten percent of all the votes 

11 entitled to be cast on any issue proposed to be considered at 
12 the proposed special meeting sign, date, and deliver to the 
13 eer~erat~enis-seeretary corporation one or more written 
14 demands for the meeting describing the purpose or purposes for 

15 which it is to be held, provided that the articles of 
16 incorporation may fix a lower percentage or a higher 
17 percentage not exceeding twenty-five percent of all the votes 

18 entitled to be cast on any issue proposed to be considered. 
19 Unless otherwise provided in the articles of incorporation, a 

20 written demand for a special meeting may be revoked by a 
21 writing to that effect received by the corporation prior to 
22 the receipt by the corporation of demands sufficient in number 
23 to require the holding of a special meeting. 
24 Sec. 15. Section 490.704, subsection 2, Code 2001, is 

25 amended to read as follows: 

26 2. A written consent shall bear the date of signature of 

27 each shareholder who signs the consent and no written consent 

28 is effective to take the corporate action referred to in the 
29 consent unless, within sixty days of the earliest dated 
30 consent delivered in the manner required by this section to 
31 the corporation, written consents signed by a sufficient 

32 number of holders to take action are delivered to the 

33 corporation. A written consent may be revoked by a writing to 

34 that effect received by the corporation prior to the receipt 

35 by the corporation of unrevoked written consents sufficient in 
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1 number to take corporate action. 

2 Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING. 
3 1. At each meeting of shareholders, a chairperson shall 
4 preside. The chairperson shall be appointed as provided in 
5 the bylaws or, in the absence of such provisions, by the 
6 board. 

7 2. The chairperson, unless the articles of incorporation 

8 or bylaws provide otherwise, shall determine the order of 

9 business and shall have the authority to establish rules for 

10 the conduct of the meeting. 
11 3. Any rules adopted for, and the conduct of, the meeting 
12 shall be fair to shareholders. 
13 4. The chairperson of the meeting shall announce at the 

14 meeting when the polls close for each matter voted upon. If 
15 no announcement is made, the polls shall be deemed to have 

16 closed upon the final adjournment of the meeting. After the 

17 polls close, no ballots, proxies, or votes nor any revocations 

18 or changes to any votes may be accepted. 

19 Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code 
20 2001, are amended to read as follows: 
21 2. A shareholder or the shareholder's aqent or attorney-
22 in-fact may appoint a proxy to vote or otherwise act for the 

23 shareholder by signing an appointment form7-e±~ner-persefta%%y 

24 er-ey-~ne-snarehelder~s-attorftey-±ft-raet or by an electronic 

25 transmission. An electronic transmission must contain or be 

26 accompanied by information from which one can determine that 

27 the shareholder, the shareholder's agent, or the shareholder's 
28 attorney-in-fact authorized the electronic transmission. 
29 3. An appointment of a proxy is effective when a signed 

30 appointment form or an electronic transmission of the 

31 appointment is received by the seeretary-or-etner-e£r±eer-er 

32 a~eftt inspector of election or the officer or agent of the 

33 corporation authorized to tabulate votes. An appointment is 

34 valid for eleven months unless a longer period is expressly 

35 provided in the appointment £erm. 
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1 4. An appointment of a proxy is revocable by-~he 

2 ~harehoider unless the appointment form eeft~~±ettott~iy ~ 

3 electronic transmission states that it is irrevocable and the 

4 appointment is coupled with an interest. Appointments coupled 

5 with an interest include, but are not limited to, the 

6 appointment of: 
7 a. A pledgee. 
8 b. A person who purchased or agreed to purchase the 

9 shares. 
10 c. A creditor of the corporation who extended it credit 
11 under terms requiring the appointment. 

12 d. An employee of the corporation whose employment 

13 contract requires the appointment. 
14 e. A party to a voting agreement created under section 

15 490.731. 

16 a. Subject to section 490.724 and to any express 
17 limitation on the proxy's authority appear±ft~-eft-~he-raee-e£ 

18 stated in the appointment form or electronic transmission, a 

19 corporation is entitled to accept the proxy's vote or other 

20 action as that of the shareholder making the appointment. 

21 Sec. 18. Section 490.724, subsections 4 and 5, Code 2001, 

22 are amended to read as follows: 
23 4. The corporation and its officer or agent who accepts or 

24 rejects a vote, consent, waiver, or proxy appointment in good 
25 faith and in accordance with the standards of this section 2! 
26 section 490.722, subsection 2, are not liable in damages to 

27 the shareholder for the consequences of the acceptance or 

28 rejection. 
29 5. Corporate action based on the acceptance or rejection 

30 of a vote, consent, waiver, or proxy appointment under this 
31 section or section 490.722, subsection 2, is valid unless a 

32 court of competent jurisdiction determines otherwise. 

33 Sec. 19. Section 490.727, subsection 1, Code 2001, is 

34 amended to read as follows: 

35 1. The articles of incorporation or bylaws may provide for 
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1 a greater quorum or voting requirement for shareholders or 

2 voting groups of shareholders than is provided for by this 

3 chapter. 
4 Sec. 20. Section 490.728, subsection 1, Code 2001, is 

5 amended to read as follows: 
6 1. Unless otherwise provided in the articles of 
7 incorporation, directors are elected by a majori~y plurality 

8 of the votes cast by the shares entitled to vote in the 

9 election at a meeting at which a quorum is present. 

10 Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION. 
11 1. A corporation having any shares listed on a national 

12 securities exchange or regularly traded in a market maintained 
13 by one or more members of a national or affiliated securities 
14 association shall, and any other corporation may, appoint one 
15 or more inspectors to act at a meeting of shareholders and 
16 make a written report of the inspectors' determinations. Each 

17 inspector shall take and sign an oath faithfully to execute 

18 the duties of inspector with strict impartiality and according 

19 to the best of the inspector's ability. 
20 2. The inspectors shall do all of the following: 
21 a. Ascertain the number of shares outstanding and the 

22 voting power of each. 
23 b. Determine the shares represented at a meeting. 

24 c. Determine the validity of proxies and ballots. 

25 d. Count all votes. 

26 e. Determine the result. 
27 3. An inspector may be an officer or employee of the 

28 corporation. 
29 Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS. 
30 1. An agreement among the shareholders of a corporation 

31 that complies with this section is effective among the 

32 shareholders and the corporation even though it is 

33 inconsistent with one or more other provisions of this chapter 

34 in that it does one of the following: 

35 a. Eliminates the board of directors or restricts the 
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1 discretion or powers of the board of directors. 

2 b. Governs the authorization or making of distributions 

3 whether or not in proportion to ownership of shares, subject 

4 to the limitations in section 490.640. 

5 c. Establishes who shall be directors or officers of the 
6 corporation, or their terms of office or manner of selection 
7 or removal. 

8 d. Governs, in general or in regard to specific matters, 
9 the exercise or division of voting power by or between the 

10 shareholders and directors or by or among any of them, 

11 including use of weighted voting rights or director proxies. 

12 e. Establishes the terms and conditions of any agreement 
13 for the transfer or use of property or the provision of 
14 services between the corporation and any shareholder, 
15 director, officer, or employee of the corporation, or among 
16 any of them. 

17 f. Transfers to one or more shareholders or other persons 

18 all or part of the authority to exercise the corporate powers 

19 or to manage the business and affairs of the corporation, 

20 including the resolution of any issue about which there exists 

21 a deadlock among directors or shareholders. 
22 g. Requires dissolution of the corporation at the request 
23 of one or more of the shareholders or upon the occurrence of a 
24 specified event or contingency. 

25 h. Otherwise governs the exercise of the corporate powers 

26 or the management of the business and affairs of the 

27 corporation or the relationship among the shareholders, the 

28 directors, and the corporation, or among any of them, and is 
29 not contrary to public policy. 

30 2. An agreement authorized by this section must satisfy 
31 all of the following requirements: 

32 a. Be set forth in one of the following places and 
33 manners: 

34 (1) The articles of incorporation or bylaws and approved 

35 by all persons who are shareholders at the time of the 
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1 agreement. 

2 (2) In a written agreement that is signed by all persons 

3 who are shareholders at the time of the agreement and is made 

4 known to the corporation. 

5 b. Be subject to amendment only by all persons who are 

6 shareholders at the time of the amendment, unless the 

7 agreement provides otherwise. 

8 c. Be valid for ten years, unless the agreement provides 

9 otherwise. 

10 3. The existence of an agreement authorized by this 

11 section shall be noted conspicuously on the front or back of 

12 each certificate for outstanding shares or on the information 

13 statement required by section 490.626, subsection 2. If at 

14 the time of the agreement the corporation has shares 

15 outstanding represented by certificates, the corporation shall 

16 recall the outstanding certificates and issue substitute 

17 certificates that comply with this section. The failure to 

18 note the existence of the agreement on the certificate or 

19 information statement shall not affect the validity of the 

20 agreement or any action taken pursuant to it. Any purchaser 

21 of shares who, at the time of purchase, did not have knowledge 

22 of the existence of the agreement shall be entitled to 

23 recision of the purchase. A purchaser shall be deemed to have 

24 knowledge of the existence of the agreement if its existence 

25 is noted on the certificate or information statement for the 

26 shares in compliance with this section and, if the shares are 

27 not represented by a certificate, the information statement is 

28 delivered to the purchaser at or prior to the time of purchase 

29 of the shares. An action to enforce the right of recision 

30 authorized by this subsection must be commenced within the 

31 earlier of ninety days after discovery of the existence of the 

32 agreement or two years after the time of purchase of the 

33 shares. 

34 4. An agreement authorized by this section shall cease to 

35 be effective when shares of the corporation are listed on a 
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1 national securities exchange or regularly traced in a market 
2 maintained by one or more members of a national or affiliated 

3 securities association. If the agreement ceases to be 

4 effective for any reason, the board of directors may, if the 

5 agreement is contained or referred to in the corporation's 
6 articles of incorporation or bylaws, adopt an amendment to the 
7 articles of incorporation or bylaws, without shareholder 
8 action, to delete the agreement and any references to it. 
9 5. An agreement authorized by this section that limits the 

10 discretion or powers of the board of directors shall relieve 

11 the directors of, and impose upon the person or persons in 

12 whom such discretion or powers are vested, liability for acts 

13 or omissions imposed by law on directors to the extent that 
14 the discretion or powers of the directors are limited by the 
15 agreement. 

16 6. The existence or performance of an agreement authorized 
17 by this section shall not be a ground for imposing personal 
18 liability on any shareholder for the acts or debts of the 

19 corporation even if the agreement or its performance treats 

20 the corporation as if it were a partnership or results in 
21 failure to observe the corporate formalities otherwise 
22 applicable to the matters governed by the agreement. 

23 7. Incorporators or subscribers for shares may act as 
24 shareholders with respect to an agreement authorized by this 
25 section if no shares have been issued when the agreement is 
26 made. 

27 Sec. 23. Section 490.740, Code 2001, is amended by 

28 striking the section and inserting in lieu thereof the 
29 following: 

30 490.740 DEFINITIONS. 

31 In this part, unless the context otherwise requires: 
32 1. "Derivative proceeding" means a civil suit in the right 

33 of a domestic corporation or, to the extent provided in 

34 section 490.747, in the right of a foreign corporation. 

35 2. "Shareholder" includes a beneficial owner whose shares 
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1 are held in a voting trust or held by a nominee on the 

2 beneficial owner's behalf. 

3 Sec. 24. NEW SECTION. 490.741 STANDING. 

4 A shareholder shall not commence or maintain a derivative 

5 proceeding unless the shareholder satisfies both of the 

6 following: 

7 1. Was a shareholder of the corporation at the time of the 

8 act or omission complained of or became a shareholder through 

9 transfer by operation of law from one who was a shareholder at 

10 that time. 

11 2. Fairly and adequately represents the interests of the 

12 corporation in enforcing the right of the corporation. 

13 Sec. 25. NEW SECTION. 490.742 DEMAND. 

14 A shareholder shall not commence a derivative proceeding 

15 until both of the following have occurred: 

16 1. A written demand has been made upon the corporation to 

17 take suitable action. 

18 2. Ninety days have expired from the date the demand was 

19 made, unless the shareholder has earlier been notified that 

20 the demand has been rejected by the corporation or unless 

21 irreparable injury to the 

22 for the expiration of the 

23 Sec. 26. NEW SECTION. 

corporation would result by waiting 

ninety-day period. 

490.743 STAY OF PROCEEDINGS. 

24 If the corporation commences an inquiry into the 

25 allegations made in the demand or complaint, the court may 

26 stay any derivative proceeding for a period of time as the 

27 court deems appropriate. 

28 Sec. 27. NEW SECTION. 490.744 DISMISSAL. 

29 1. A derivative proceeding shall be dismissed by the court 

30 on motion by the corporation if one of the groups specified in 

31 subsection 2 or 6 has determined in good faith after 

32 conducting a reasonable inquiry upon which its conclusions are 

33 based that the maintenance of the derivative proceeding is not 

34 in the best interests of the corporation. A corporation 

35 moving to dismiss on this basis shall submit in support of the 
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1 motion a short and concise statement of the reasons for its 

2 determination. 
3 2. Unless a panel is appointed pursuant to subsection 6, 

4 the determination in subsection 1 shall be made by one of the 

5 following: 
6 a. A majority vote of independent directors present at a 
7 meeting of the board of directors if the independent directors 

8 constitute a quorum. 
9 b. A majority vote of a committee consisting of two or 

10 more independent directors appointed by majority vote of 
11 independent directors present at a meeting of the board of 

12 directors, whether or not such independent directors 

13 constitute a quorum. 
14 3. None of the following shall by itself cause a director 
15 to be considered not independent for purposes of this section: 
16 a. The nomination or election of the director by persons 
17 who are defendants in the derivative proceeding or against 
18 whom action is demanded. 
19 b. The naming of the director as a defendant in the 

20 derivative proceeding or as a person against whom action is 

21 demanded. 

22 c. The approval by the director of the act being 
23 challenged in the derivative proceeding or demand if the act 
24 resulted in no personal benefit to the director. 
25 4. If a derivative proceeding is commenced after a 
26 determination has been made rejecting a demand by a 
27 shareholder, the complaint shall allege with particularity 

28 facts establishing one of the following: 

29 a. That a majority of the board of directors did not 

30 consist of independent directors at the time the determination 

31 was made. 
32 b. That the requirements of subsection 1 have not been 
33 met. 

34 All discovery and other proceedings shall be stayed during 

35 the pendency of any motion to dismiss unless the court finds 
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1 upon the motion of any party that particularized discovery is 

2 necessary to preserve evidence or prevent undue prejudice to 

3 that party. 

4 5. If a majority of the board of directors does not 

5 consist of independent directors at the time the determination 
6 is made, the corporation shall have the burden of proving that 

7 the requirements of subsection 1 have been met. If a majority 
8 of the board of directors consists of independent directors at 
9 the time the determination is made, the plaintiff shall have 

10 the burden of proving that the requirements of subsection 1 

11 have not been met. 

12 6. The court may appoint a panel of one or more 
13 independent persons upon motion by the corporation to make a 
14 determination whether the maintenance of the derivative 
15 proceeding is in the best interests of the corporation. In 
16 such case, the plaintiff shall have the burden of proving that 

17 the requirements of subsection 1 have not been met. 
18 Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR 

19 SETTLEMENT. 

20 A derivative proceeding shall not be discontinued or 
21 settled without the court's approval. If the court determines 

22 that a proposed discontinuance or settlement will 
23 substantially affect the interests of the corporation's 
24 shareholders or a class of shareholders, the court shall 
25 direct that notice be given to the shareholders affected. 

26 Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES. 

27 On termination of the derivative proceeding, the court may 

28 do either of the following: 
29 1. Order the corporation to pay the plaintiff's reasonable 

30 expenses, including attorney fees incurred in the proceeding, 

31 if it finds that the proceeding has resulted in a substantial 

32 benefit to the corporation. 
33 2. Order the plaintiff to pay any defendant's reasonable 

34 expenses, including attorney fees incurred in defending the 

35 proceeding, if it finds that the proceeding was commenced or 
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1 maintained without reasonable cause or for an improper 

2 purpose. 
3 Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN 

4 CORPORATIONS. 

5 In any derivative proceeding in the right of a foreign 

6 corporation, the matters covered by this part shall be 

7 governed by the laws of the jurisdiction of incorporation of 

8 the foreign corporation except for sections 490.743, 490.745, 

9 and 490.746. 

10 Sec. 31. Section 490.801, Code 2001, is amended to read as 

11 follows: 
12 490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS. 

13 1. Except as provided in ~ttb~eet±en-3 section 490.732, 

14 each corporation must have a board of directors. 

15 2. All corporate powers shall be exercised by or under the 
16 authority of, and the business and affairs of the corporation 
17 managed by or under the direction of, its board of directors, 
18 subject to any limitation set forth in the articles of 
19 incorporation, or in an agreement authorized under section 

20 490.732. 

21 3.--A-eerpera~~en-hav~ftg-rir~y-er-rewer-shareheider~-may 

22 d~~peft~e-w~~n-er-i~m±~-~he-att~her±~y-er-a-beard-er-d±ree~er~ 
23 by-de~er±b±ftg-±n-±~~-ar~±eies-er-±fteerperat~eft-whe-w±%1 

24 per£erm-~eme-er-a%%-e£-~he-dtt~±es-e£-a-beard-e£-d±reeter~. 

25 Sec. 32. Section 490.803, subsections 2, 3, and 4, Code 

26 2001, are amended to read as follows: 
27 2. %r-a-beard-e£-d±ree~ers-has-pewer-~e-r±x-er-enaftge-~he 

28 ft~mber-e£-d±ree~er~,-~he-beard-may-~fterease-er-deerease-by 

29 ~h±r~y-pereeft~-er-iess-~he-ftttmber-e£-d±reetors-%as~-appreved 

30 by-~he-shareheider~,-btt~-eftiy-~he-snareneiders-may-±fterease-er 

31 deerease-by-mere-~naft-~hir~y-pereeft~-~ne-ftttmber-e£-d±ree~ers 

32 %as~-appreved-by-~ne-sharehe%ders. The number of directors 
33 may be increased or decreased from time to time by amendment 

34 to, or in the manner provided in, the articles of 

35 incorporation or the bylaws. 
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1 3.--Phe-ar~±eies-o£-±neo~po~a~±on-or-eyiaws-may-es~abi±sh-a 

2 ~ar±abie-~ange-£o~-the-s±ze-o£-the-boa~d-o£-d±~eetors-by 

3 £±x±ng-a-m±n±m~m-and-max±m~m-n~mber-o£-d±reetors.--~£-a 

4 ~ar±abie-~ange-±s-estaei±shed,-the-n~mber-o£-d±reetors-may-be 

5 £±xed-or-ehanged-£~om-t±me-to-t±me,-w±th±n-the-m±nim~m-and 

6 max±mttm,-by-~he-sha~eholders-or-the-board-o£-d±reetors.--A£ter 

7 shares-are-iss~ed,-oniy-the-sharehoiders-may-ehange-the-range 

8 £or-the-size-o£-the-board-or-ehange-£rom-a-£ixed-to-a 

9 ~ar±abie-range-size-eoard-or-~±ee-~ersa. 

10 4• 3. Directors are elected at the first annual 

11 shareholders' meeting and at each annual meeting thereafter 

12 unless their terms are staggered under section 490.806. 

13 Sec. 33. Section 490.809, Code 2001, is amended to read as 

14 follows: 

15 490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING. 
16 1. The district court of the county where a corporation's 
17 principal office or, if none in this state, its registered 
18 office is located may remove a director of the corporation 

19 from office in a proceeding commenced either by or in the 

20 right of the corporation or-by-its-shareholders-holding-at 

21 least-twenty-pereent-o£-the-o~tstand±ng-shares-o£-any-elass if 
22 the court finds that both of the following apply: 
23 a. The director engaged in fraudulent or-dishonest conduct 
24 with respect to the corporation or its shareholders, grossly 

25 abused the position of director, or intentionally inflicted 

26 harm on the corporation. 
27 b. Removal-is Considering the director's course of conduct 

28 and the inadequacy of other available remedies, removal would 

29 be in the best interest of the corporation. 

30 2. A shareholder proceeding on behalf of the corporation 

31 under subsection 1 shall comply with all of the requirements 
32 of division VII, part D, except section 490.741. 

33 ~. 3. The court that-remo~es-a, in addition to removing 

34 the directorL may bar the director from reelection for a 

35 period prescribed by the court. 
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1 3~--~£-sherehoiders-eommenee-e-proeeed±ng-~nder-s~bseetion 

2 ~,-they-she~~-meke-the-eorporetion-a-perty-de£endent~ 
3 4. This section does not limit the equitable powers of the 
4 court to order other relief. 

5 Sec. 34. Section 490.821, Code 2001, is amended to read as 

6 follows: 

7 490.821 ACTION WITHOUT MEETING. 

8 1. eniess Except to the extent that the articles of 
9 incorporation or bylaws provide-otherwise require that action 

10 by the board of directors be taken at a meeting, action 
11 required or permitted by this chapter to be taken et-a by the 
12 board of direetors~-meeting directors may be taken without a 
13 meeting if the-aetion-is-teken-by-e~~-members-o£-the-boerd~ 

14 ~he-eetion-m~st-be-ev±deneed-by-one-or-more-wr±tten-eonsents 

15 each director signs a consent describing the action to be 

16 taken,-s±gned-by-eeeh-d±reetor,-end-±nei~ded-±~-the-m±n~tes-or 
17 £±~ed-w±th-~he-eorporete-reeords-re£ieet±ng-the-aet±on-taken 

18 and delivers it to the corporation. 

19 2. Action taken under this section is e££eet±ve-when-the 
20 ~ast-d±reetor-s±gns-the-eonsent7-~n~ess-the-eonsent-spee±£±es 
21 a-di££erent-e££eet±ve-date the act of the board of directors 
22 when one or more consents signed by all the directors are 

23 delivered to the corporation. The consent may specify the 

24 time at which the action taken is to be effective. A 
25 director's consent may be withdrawn by revocation signed by 
26 the director and delivered to the corporation prior to 
27 delivery to the corporation of unrevoked written consents 
28 signed by all the directors. 

29 3. A consent signed under this section has the effect of a 

30 meet±ng-vo~e an action taken at a meeting of the board of 

31 directors and may be described as such in any document. 

32 Sec. 35. Section 490.824, subsection 1, unnumbered 
33 paragraph 1, Code 2001, is amended to read as follows: 

34 Unless the articles of incorporation or bylaws require a 
35 different number, or unless otherwise specifically provided in 
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1 this chapter, a quorum of a board of directors consists of 

2 either: 

3 Sec. 36. Section 490.825, Code 2001, is amended to read as 

4 follows: 

5 490.825 COMMITTEES. 

6 1. Unless this chapter, the articles of incorporationL or 

7 ~ bylaws provide otherwise, a board of directors may create 

8 one or more committees and appoint one or more members of the 

9 board of directors to serve on them any committee. Eaen 

10 eemmittee-may-ha¥e-twe-er-mere-members,-wne-ser¥e-at-tne 

11 piees~re-e£-tne-beard-e£-d±reeters. 

12 2. ~he Unless this chapter provides otherwise, the 

13 creation of a committee and appointment of members to it must 

14 be approved by the greater of either: 

15 a. A majority of all the directors in office when the 

16 action is taken. 
17 b. The number of directors required by the articles of 

18 incorporation or bylaws to take action under section 490.824. 

19 3. Sections 490.820 through 490.824,-wb±en-ge¥erft 

20 meet±ngs7-aet±eft-w±tne~t-meet±ftgs,-ftet±ee-aftd-wa±¥er-e£ 

21 net±ee7-and-q~erttm-and-¥et±ftg-req~±remeftts-e£-ene-beard-e£ 

22 d±reeters7 apply both to committees of the board and to their 

23 members as-weil. 
24 4. To the extent specified by the board of directors or in 

25 the articles of incorporation or bylaws, each committee may 

26 exercise the a~tner±ty powers of the board of directors under 

27 section 490.801. 

28 5. A committee shall not, however: 

29 a. Authorize or approve distributions, except according to 

30 formula or method, or within limits, prescribed by the board 

31 of directors. 

32 b. Approve or propose to shareholders action that this 

33 chapter requires be approved by shareholders. 
34 c. Fill vacancies on the board of directors or, subject to 

35 subsection 7, on any of its committees. 
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1 d.--Amend-a~~iele~-o£-ineo~pora~±on-p~r~~an~-~o-~ee~±on 

2 496.!66%. 

3 e. d. Adopt, amend, or repeal bylaws. 
4 £.--Approve-a-plan-o£-mer9e~-no~-re~~±r±ng-~hareholder 

5 approval. 

6 

7 

9•--A~~hor±ze-or-approve-reae~~±s±~±on-o£-shares,-exeep~ 

aeeord±n9-~o-a-£orm~ia-or-me~hod-preser±bed-by-~he-board-o£ 

8 d±ree~ors~ 

9 h.--A~~hor±ze-or-approve-~he-±ss~anee-or-saie-or-eon~rae~ 

10 £or-~aie-o£-share~,-or-de~erm±ne-~he-desi9fta~±on-and-re±a~±ve 
11 r±gh~s,-pre£erenee~,-and-l±m±~a~±ons-o£-a-eia~~-or-~erie~-o£ 
12 ~hare~,-exeep~-~ha~-~he-board-o£-d±ree~or~-may-a~~hori~e-a 
13 eomm±~~ee-or-a-sen±or-exeeH~ive-o££±eer-o£-~he-eorpora~ion-~o 

14 do-so-w±~h±n-lim±~s-spee±£±ea±±y-preseribed-by-~he-board-o£ 

15 d±ree~ors~ 

16 6. The creation of, delegation of authority to, or action 

17 by a committee does not alone constitute compliance by a 
18 director with the standards of conduct described in section 
19 490.830. 

20 7. The board of directors may appoint one or more 
21 directors as alternate members of any committee to replace anv 

22 absent or disqualified member during the member's absence or 

23 disqualification. Unless the articles of incorporation or the 

24 bylaws or the resolution creating the committee provide 
25 otherwise, in the event of the absence or disqualification of 
26 a member of a committee, the member or members present at any 
27 meeting and not disqualified from voting, unanimously, may 
28 appoint another director to act in place of the absent or 
29 disqualified member. 

30 Sec. 37. Section 490.830, Code 2001, is amended to read as 
31 follows: 

32 490.830 SBNERAb STANDARDS OF CONDUCT FOR DIRECTORS. 

33 1. A-diree~or Each member of the board of directors, when 
34 discharging the duties of a director, shall diseharge-~ha~ 
35 d±ree~or~~-d~~ies-as-a-d±ree~or7-±ne±~ding-~he-d±ree~or~s 
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1 dttties-as-a-member-e£-a-eemmittee 2£! in conformity with all 

2 of the following: 

3 a. In good faith. 
4 b•--With-the-eare-aft-erdiftari~y-prttdeftt-persoft-ift-a-~i~e 

5 positieft-WOtt%d-exereise-ttftder-similar-eirettmstaftees. 

6 e• ~ In a manner the director reasonably believes to be 

7 in the best interests of the corporation. 

8 2. The members of the board of directors or a committee of 

9 the board, when becoming informed in connection with their 

10 decision-making function or devoting attention to their 

11 oversight function, shall discharge their duties with the care 

12 that a person in a like position would reasonably believe 

13 appropriate under similar circumstances. 

14 3. In discharging board or committee duties, a director 

15 who does not have knowledge that makes reliance unwarranted is 

16 entitled to rely on the performance by any of the persons 

17 specified in subsection 5 to whom the board may have 

18 delegated, formally or informally by course of conduct, the 

19 authority or duty to perform one or more of the board's 

20 functions that are delegable under applicable law. 

21 ~. 4. In discharging the-direeter~s board or committee 

22 duties a director, who does not have knowledge that makes 

23 reliance unwarranted, is entitled to rely on information, 

24 opinions, reports, or statements, including financial 

25 statements and other financial data, if prepared or presented 

26 by any of the £o~~ewift~~ persons specified in subsection 5. 

27 5. A director is entitled to rely, in accordance with 

28 subsection 3 or 4, on any of the following: 

29 a. One or more officers or employees of the corporation 

30 whom the director reasonably believes to be reliable and 

31 competent in the matters-~reseftted functions performed or the 

32 information, opinions, reports, or statements provided. 

33 b. Legal counsel, public accountants, or other persons as 

34 to matters involving skills or expertise the director 

35 reasonably believes are either of the following: 
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1 (1) Matters within the particular person's professional or 

2 expert competence. 
3 (2) Matters as to which the particular person merits 

4 confidence. 
5 c. A committee of the board of directors of which the 
6 director is not a member if the director reasonably believes 

7 the committee merits confidence. 

8 3•--A-di~ee~e~-is-~ot-aet±~g-±~-geed-£ai~n-i£-~ne-diree~er 

9 nas-~newied~e-eeneern±~g-~ne-ma~~er-±n-~~est±e~-tna~-ma~es 

10 ~ei±anee-etnerw±se-perm±~ted-by-s~bsee~io~-%-~nwa~~an~ed. 

11 4.--A-d±ree~er-is-ne~-i±abie-£er-any-ae~ien-taken-as-a 

12 d±~eete~~-o~-any-£aii~~e-to-~ake-a~y-aet±en,-±£-tne-di~ee~o~ 

13 pe~£o~med-tne-d~t±es-o£-~ne-d±reetor~s-o££±ee-±n-eomplianee 

14 witn-~n±s-seet±on,-e~-±£,-and-to-tne-exte~~-tnat,-l±abil±~y 

15 £o~-any-s~en-ae~±en-e~-£ail~re-~e-ae~-nas-been-l±m±ted-by-~ne 

16 a~~±eles-o£-±~eo~pora~±e~-p~~s~an~-to-see~±en-49&.a3%• 

17 Sec. 38. Section 490.831, Code 2001, is amended by 

18 striking the section and inserting in lieu thereof the 
19 following: 

20 490.831 STANDARDS OF LIABILITY FOR DIRECTORS. 

21 1. A director shall not be liable to the corporation or 
22 its shareholders for any decision as director to take or not 

23 to take action, or any failure to take any action, unless the 

24 party asserting liability in a proceeding establishes both of 

25 the following: 

26 a. That any provision in the articles of incorporation 

27 authorized by section 490.202, subsection 2, paragraph "d", or 
28 the protection afforded by section 490.861 for action taken in 
29 compliance with section 490.862 or 490.863 if interposed as a 
30 bar to the proceeding by the director, does not preclude 
31 liability. 

32 b. That the challenged conduct consisted or was the result 

33 of one of the following: 

34 (1) Action not in good faith. 

35 (2) A decision that satisfies one of the following: 
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1 (a) That the director did not reasonably believe to be in 

2 the best interests of the corporation. 
3 (b) As to which the director was not informed to an extent 
4 the director reasonably believed appropriate in the 

5 circumstances. 

6 (3} A lack of objectivity due to the director's familial, 

7 financial, or business relationship with, or a lack of 

8 independence due to the director's domination or control by, 

9 another person having a material interest in the challenged 

10 conduct, which also meets both of the following criteria: 
11 (a) Which relationship or which domination or control 
12 could reasonably be expected to have affected the director's 
13 judgment respecting the challenged conduct in a manner adverse 

14 to the corporation. 

15 (b) After a reasonable expectation to such effect has been 

16 established, the director shall not have established that the 

17 challenged conduct was reasonably believed by the director to 
18 be in the best interests of the corporation. 
19 (4) A sustained failure of the director to devote 
20 attention to ongoing oversight of the business and affairs of 
21 the corporation, or a failure to devote timely attention, by 

22 making, or causing to be made, appropriate inquiry, when 
23 particular facts and circumstances of significant concern 

24 materialize that would alert a reasonably attentive director 

25 to the need for such oversight, attention, or inquiry. 

26 (5) Receipt of a financial benefit to which the director 
27 was not entitled or any other breach of the director's duties 

28 to deal fairly with the corporation and its shareholders that 
29 is actionable under applicable law. 

30 2. a. A party seeking to hold the director liable for 

31 money damages shall also have the burden of establishing both 

32 of the following: 

33 (l) That harm to the corporation or its shareholders has 

34 been suffered. 
35 (2) The harm suffered was proximately caused by the 
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1 director's challenged conduct. 

2 b. A party seeking to hold the director liable for other 
3 money payment under a legal remedy, such as compensation for 

4 the unauthorized use of corporate assets, shall also have 
5 whatever persuasion burden may be called for to establish that 
6 the payment sought is appropriate in the circumstances. 

7 c. A party seeking to hold the director liable for other 
8 money payment under an equitable remedy, such as profit 

9 recovery by or disgorgement to the corporation, shall also 

10 have whatever persuasion burden may be called for to establish 

11 that the equitable remedy sought is appropriate in the 

12 circumstances. 
13 3. This section shall not do any of the following: 
14 a. In any instance where fairness is at issue, such as 
15 consideration of the fairness of a transaction to the 

16 corporation under section 490.861, subsection 2, paragraph 

17 "c", alter the burden of proving the fact or lack of fairness 

18 otherwise applicable. 

19 b. Alter the fact or lack of liability of a director under 

20 another section of this chapter, such as the provisions 
21 governing the consequences of an unlawful distribution under 
22 section 490.833 or a transactional interest under section 
23 490.861. 

24 c. Affect any rights to which the corporation or a 

25 shareholder may be entitled under another statute of this 

26 state or the United States. 

27 Sec. 39. Section 490.833, Code 2001, is amended to read as 
28 follows: 

29 490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION. 

30 1. Sft±ess-ehe-direeeer-cem~±ies-wieh-~he-a~~iieah±e 

31 seaftdards-e£-eeftd~ct-deserihed-in-seeeieft-49&~83&,-a ~ 

32 director who votes for or assents to a distribution made-ift 

33 vie±aeieft-e£-this-eha~eer-er-the-artie±es-e£-ifteor~raeieft in 

34 excess of what may be authorized and made pursuant to section 

35 490.640, subsection 1, or section 490.1409, subsection 1, is 

-26-



S.F. B.F. 

1 personally liable to the corporation for the amount of the 

2 distribution that exceeds what could have been distributed 
3 without violating ~hi~-ehap~er-er-~he-ar~ie!e~-e£ 
4 ineorpera~ion section 490.640, subsection 1, or section 
5 490.1409, subsection 1, if the party asserting liability 

6 establishes that when taking the action the director did not 
7 comply with section 490.830. 

8 2. A director held liable for an unlawful distribution 

9 under subsection 1 is entitled to een~rihu~ien-£rem both of 

10 the following: 
11 a. Every Contribution from every other director who ve~ed 
12 £er-er-a~~en~ed-~e-~ne-di~~ribu~ien-without-eemp%yin9-with-~he 
13 app!ieab!e-~~andards-e£-eondue~-deseribed-in-see~ion-496.836 

14 could be held liable under subsection 1 for the unlawful 
15 distribution. 

16 b. Eaeh Recoupment from each shareholder £or of the pro 

17 rata portion of the amount of the unlawful distribution the 

18 shareholder accepted, knowing the distribution was made in 

19 violation of thi~-ehap~er-er-the-ar~ie%es-e£-ineorperatien 
20 section 490.640, subsection 1, or section 490.1409, subsection 
21 1. 

22 3. a. A proceeding to enforce the liability of a director 

23 under subsection 1 is barred unless it is commenced within two 

24 years after one of the following dates: 
25 {l) The date on which the effect of the distribution was 

26 measured under section 490.640, subsection 5 or 7. 

27 (2) The date as of which the violation of section 490.640, 

28 subsection 1, occurred as the consequence of disregard of a 
29 restriction in the articles of incorporation. 

30 {3) The date on which the distribution of assets to 

31 shareholders under section 490.1409, subsection 1, was made. 

32 b. A proceeding to enforce contribution or recoupment 

33 under subsection 2 is barred unless it is commenced within one 

34 year after the liability of the claimant has been finally 

35 adjudicated under subsection 1. 
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1 Sec. 40. Section 490.840, Code 2001, is amended to read as 

2 follows: 

3 490.840 REee%RE9 OFFICERS. 
4 1. A corporation has the e££±eers offices described in its 

5 bylaws or appe±n~ed designated by the board of directors in 
6 accordance with the bylaws. 
7 2. A-d~iy-appe±nted The board of directors may elect 
8 individuals to fill one or more offices of the corporation. 

9 An officer may appoint one or more officers er-ass±stant 

10 e££ieers if authorized by the bylaws or the board of 

11 directors. 

12 3. The bylaws or the board of directors shall deie~ate 
13 assign to one of the officers responsibility for preparing 
14 minutes of the directors' and shareholders' meetings and for 
15 maintaining and authenticating the records of the corporation 
16 reguired to be kept under section 490.1601, subsections 1 and 
17 5. 

18 4. The same individual may simultaneously hold more than 

19 one office in a corporation. 

20 Sec. 41. Section 490.842, Code 2001, is amended to read as 
21 follows: 
22 490.842 STANDARDS OF CONDUCT FOR OFFICERS. 
23 1. An officer w±th-d~sere~ienary-atttherity-shaii-d~seharge 
24 the-e££±eer~8-dtt~ies-ttnder-that-attther~~Y when performing in 

25 such capacity shall act in conformity with all of the 

26 following: 

27 a. In good faith. 

28 b. With the care an-erd±ftar±iy-prHdent that a person in a 
29 like position would reasonably exercise under similar 
30 circumstances. 

31 c. In a manner the officer reasonably believes to be in 
32 the best interests of the corporation. 

33 2. In discharging the persen~s officer's duties an 

34 officer, who does not have knowledge that makes reliance 

35 unwarranted, is entitled to rely on ±ft£ermat±en7-ep±n±ens7 

-28-



S.F. H. F. --------

1 repor~s,-or-s~a~emen~s7-±ne~~eing-£±nene±a~-sta~emen~s-ane 

2 other-£±neneia~-eata;-±£-preperee-or-presen~ed-by-either any 

3 of the following: 

4 a. The performance of properly delegated responsibilities 
5 by one or more employees of the corporation whom the officer 
6 reasonably believes to be reliable and competent in performing 
7 the responsibilities delegated. 

8 a• b. ene Information, opinions, reports, or statements! 

9 including financial statements and other financial data, 

10 prepared or presented by one or more o££±eers-or employees of 
11 the corporation whom the officer reasonably believes to be 
12 reliable and competent in the matters presented. 
13 b. c. Legal counsel, public accountants, or other persons 
14 retained by the corporation as to matters involving skills or 

15 expertise the officer reasonably believes are matters within 

16 the particular person's professional or expert competence~ 

17 in which the particular person merits confidence. 

18 3. An-o££ieer-±s-not-aet±ng-±n-gooe-£ai~h-±£-the-o££±eer 

19 has-~nowieege-eoneern±ng-the-matter-±n-~ttest±on-that-ma~es 
20 rei±anee-otherw±se-perm±ttee-by-sttbseet±on-%-ttnwarranted• An 
21 officer shall not be liable as an officer to the corporation 
22 or its shareholders for any decision to take or not to take 

23 action, or any failure to take any action, if the duties of 

24 the officer are performed in compliance with this section. 

25 Whether an officer who does not comply with this section shall 

26 have liability will depend in such instance on applicable law, 

27 including those principles of section 490.831 that have 
28 relevance. 
29 ••--An-o££±eer-±s-not-i±abie-£er-any-aet±e~-taken-as-an 

30 e££±eer;-er-a~y-£a±i~re-te-take-any-aet±on,-±£-the-o££ieer 

31 per£ormed-the-dttt±es-e£-the-o££±eer~s-o££±ee-±n-eompiianee 

32 with-th±s-seet±en. 

33 Sec. 42. Section 490.843, Code 2001, is amended to read as 

34 follows: 

35 490.843 RESIGNATION AND REMOVAL OF OFFICERS. 
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1 1. An officer may resign at any time by delivering notice 

2 to the corporation. A resignation is effective when the 

3 notice is delivered unless the notice specifies a later 

4 effective da~e time. If a resignation is made effective at a 

5 later da~e time and the eerpera~~e~ board or appointing 

6 officer accepts the future effective aa~e time, i~5 the board 

7 e£-d~ree~or5 or the appointing officer may fill the pending 

8 vacancy before the effective da~e time if the board e£ 

9 d~ree~or5 or appointing officer provides that the successor 

10 does not take office until the effective da~e time. A 

11 resig~a~~eft-may-be-ora~~y-eemm~~~ea~ed-previded-~hae-ehe 

12 re5~g~at~e~-~5-e££eet±ve-oft~y-~£-wr±~te~-ftot~ee-e£-the 

13 res±g~atioft-is-de~~vered-with±ft-ewe~ty-re~r-he~rs-e£-s~eh-era~ 

14 eemm~n±ea~ie~. 

15 2. A-beard-e£-d±reeters-may-remeye-a~y An officer may be 

16 removed at any time with or without cause by any of the 

17 following: 

18 a. The board of directors. 

19 b. The officer who appointed such officer, unless the 

20 bylaws of the board of directors provide otherwise. 

21 c. Any other officer if authorized by the bylaws of the 

22 board of directors. 

23 3. In this section, "appointing officer" means the 

24 officer, including any successor to that officer, who 

25 appointed the officer resigning or being removed. 

26 Sec. 43. Section 490.850, Code 2001, is amended to read as 

27 follows: 

28 490.850 DEFINITIONS. 

29 As used in this part of this chapter, unless the context 

30 otherwise requires: 

31 1. "Corporation" includes any domestic or foreign 

32 predecessor entity of a corporation in a merger or-ether 

33 ~ra~saet±oft-±ft-wh±eh-~he-predeeesser~s-ex±s~e~ee-eeased-~peft 

34 eensumma~±oft-o£-~he-eransae~±eft. 

35 2. "Director" or "officer" means an individual who is or 
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1 was a director or officer, respectively, of a corporation o~ 

2 an-±nd±v±e~a~ who, while a director or officer of a the 

3 corporation, is or was serving at the corporation's request as 

4 a director, officer, partner, trustee, employee, or agent of 
5 another £ore~gn-o~ domestic or foreign corporation, 
6 partnership, joint venture, trust, employee benefit plan, or 
7 other enterp~±se entity. A director or officer is considered 

8 to be serving an employee benefit plan at the corporation's 

9 request if the director's duties to the corporation also 

10 impose duties on, or otherwise involve services by, that 

11 director to the plan or to participants in or beneficiaries of 

12 the plan. "Director" or "officer" includes, unless the 
13 context requires otherwise, the estate or personal 
14 representative of a director or officer. 
15 3. "Disinterested director" means a director who at the 

16 time of a vote referred to in section 490.853, subsection 3, 

17 or a vote or selection referred to in section 490.855, 
18 subsection 2 or 3, is not either of the following: 

19 a. A party to the proceeding. 
20 b. An individual having a familial, financial, 
21 professional, or employment relationship with the director 
22 whose indemnification or advance for expenses is the subject 
23 of the decision being made, which relationship would, in the 
24 circumstances, reasonably be expected to exert an influence on 

25 the director's judgment when voting on the decision being 

26 made. 

27 3. ~ 
28 •• 5. 

"Expenses" ~ne~u~e includes counsel fees. 
"Liability" means the obligation to pay a judgment, 

29 settlement, penalty, fine, including an excise tax assessed 

30 with respect to an employee benefit plan, or reasonable 

31 expenses incurred with respect to a proceeding. 

32 5• 6. "Official capacity" means: 
33 a. When used with respect to a director, the office of 

34 director in a corporation. 

35 b. When used with respect to an ±nd~•~d~a%-o~her-~han-a 
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1 d±~eeto~ officer, as contemplated in section 490.856, the 

2 office in a corporation held by the officer e~-~he-emp~oymeftt 

3 e~-a~eftey-~e~at±oft~h±p-~ftde~ta~eft-by-the-empioyee-e~-ageftt-oft 

4 behai£-of-the-eo~po~atioft. 

5 "Official capacity" does not include service for any other 

6 £ore±~ft-o~ domestic or foreign corporation or any partnership, 
7 joint venture, trust, employee benefit plan, or other 

8 eftte~pr±~e entity. 
9 6. 7. "Party" ifteit2de~ means an individual who was, is, or 

10 is threatened to be made a ftame~ defendant or respondent in a 

1.1 proceeding. 

12 'T• h "Proceeding" means any threatened, pending, or 
13 completed action, suit, or proceeding, whether civil, 

14 criminal, administrative, or investigative and whether formal 
15 or informal. 
16 Sec. 44. Section 490.851, Code 2001, is amended to read as 
17 follows: 

18 490.851 A6~H9Rf~¥-~9-rNBBMNrP¥ PERMISSIBLE 

19 INDEMNIFICATION. 

20 1. Except as otherwise provided in ~~b~eet±oft-4 this 
21 section, a corporation may indemnify an individual made who is 
22 a party to a proceeding because the individual is er-wa~ a 
23 director against liability incurred in the proceeding if all 
24 of the following apply: 

25 a. The individual acted in good faith. 
26 b. The individual reasonably believed: 

27 (1) In the case of conduct in the individual's official 

28 capacity w±th-the-ee~perat±oft, that the individual's conduct 

29 was in the corporation's best interests. 
30 (2) In all other cases, that the individual's conduct was 

31 at least not opposed to the corporation's best interests. 
32 c. In the case of any criminal proceeding, the individual 

33 had no reasonable cause to believe the individual's conduct 

34 was unlawful, or the individual engaged in conduct for which 

35 broader indemnification has been made permissible or 

-32-



S.F. ---- H.F. 

1 obligatory under a provision of the articles of incorporation 
2 

3 

as authorized by section 490.202, subsection 2, paragraph "e". 

2. A director's conduct with respect to an employee 

4 benefit plan for a purpose the director reasonably believed to 

5 be in the interests of the participants in and beneficiaries 
6 of the plan is conduct that satisfies the requirement of 
7 subsection 1, paragraph "b", subparagraph (2). 

8 3. The termination of a proceeding by judgment, order, 

9 settlement, conviction, or upon a plea of nolo contendere or 

10 its equivalent is not, of itself, determinative that the 

11 director did not meet the relevant standard of conduct 
12 described in this section. 

13 4. A Unless ordered by a court under section 490.854, 

14 subsection 1, paragraph "c", a corporation shall not indemnify 
15 a director under this section in either of the following 
16 circumstances: 

17 a. In connection with a proceeding by or in the right of 

18 the corporation in-wh~eh-~he-d~ree~or-was-ad;~d~ed-%~ab%e-ee 

19 ehe-eerpora~ien, except for reasonable ex&enses incurred in 

20 connection with the proceeding if it is determined that the 
21 director has met the relevant standard of conduct under 
22 subsection 1. 

23 b. In connection with any eeher proceeding ehar~~n~ 
24 im~re~er-persona%-benerie-~e-~he-diree~or,-whe~her-er-nee 

25 in~o%~in~-aeeien-ift-ehe-diree~or~s-orfieiai-eapaei~y,-ift ~ 

26 respect to conduct for which the director was adjudged liable 

27 on the basis that perseftai the director received a financial 

28 benefit was-im~reper%y-reeei~ed-by-the-direetor to which the 
29 director was not entitled, whether or not involving action in 

30 the director's official capacity. 
31 5.--iftdemnirieatioft-permit~ed-Hnder-~his-see~ion-ift 

32 eonnee~ion-wi~h-a-proeeeein~-by-or-in-~he-ri~h~-or-the 

33 eorporaeioft-is-%imi~ed-ee-reasonab%e-expenses-ineHrred-in 

34 eonneeeioft-wi~h-~he-proeeedin~· 

35 Sec. 45. Section 490.852, Code 2001, is amended to read as 
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1 follows: 
2 490.852 MANDATORY INDEMNIFICATION. 

3 Bnless-lim±ted-by-its-ertieles-o£-ineorporation,-e A 
4 corporation shall indemnify a director who was wholly 

5 successful, on the merits or otherwise, in the defense of any 

6 proceeding to which the director was a party because the 

7 director is or was a director of the corporation against 
8 reasonable expenses incurred by the director in connection 
9 with the proceeding. 

10 sec. 46. Section 490.853, Code 2001, is amended to read as 
~1 follows: 
12 490.853 ADVANCE FOR EXPENSES. 

13 1. A corporation may, before final disposition of a 

14 proceeding, advance funds to pay for or reimburse the 

15 reasonable expenses incurred by a director who is a party to a 
16 proceeding in-edvanee-o£-£inel-disposition-o£-tne-proeeeein~ 
17 because the person is a director if eny-o£ the person delivers 
18 all of the following apply to the corporation: 

19 a. ~he-direetor-£ttrnishes-the-eorporation-a A written 

20 affirmation of the director's good faith belief that the 
21 director has met the relevant standard of conduct described in 

22 section 490.851 or that the proceeding involved conduct for 

23 which liability has been eliminated under a provision of the 

24 articles of incorporation as authorized by section 490.202, 

25 subsection 2, paragraph "d". 
26 b. ~he-direetor-£ttrnishes-~he-eorpora~ion-a The director's 
27 written undertaking,-exeettted-personaliy-or-on-~he-diree~or~s 

28 behai£, to repay ~he-advanee any funds advanced if the 

29 director is not entitled to mandatory indemnification under 

30 section 490.852 and it is ultimately determined under section 

31 490.854 or section 490.855 that the director eid-no~-mee~-~ha~ 

32 has not met the relevant standard of conduct described in 
33 section 490.851. 

34 e~--A-de~ermina~ion-is-made-~na~-~he-£ae~s-~nen-known-~o 

35 ~nose-makin~-~he-de~ermina~ion-wouid-no~-preeittde 
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1 ~ftdemft~£~eat~oft-ttftder-th~s-part~ 
2 2. The undertaking required by subsection 1, paragraph 

3 "b", must be an unlimited general obligation of the director 

4 but need not be secured and may be accepted without reference 

5 to the financial ability of the director to make repayment. 

6 3. Beterm~ftat~ofts-aftd-attthor~~at~Ofts Authorizations of 

7 payments under this section shall be made ~ft-the-maftfter 

8 spee~£~ed-~ft-seet~oft-49&~ass according to the one of the 

9 following: 
10 a. By the board of directors: 
11 jl) If there are two or more disinterested directors, by a 

12 majority vote of all the disinterested directors, a majority 

13 of whom shall for such purpose constitute a quorum, or by a 

14 majority of the members of a committee of two or more 
15 disinterested directors appointed by such a vote. 
16 (2) If there are fewer than two disinterested directors, 
17 by the vote necessary for action by the board in accordance 
18 with section 490.824, subsection 3, in which authorization 

19 directors who do not qualify as disinterested directors may 

20 participate. 

21 b. By the shareholders, but shares owned by or voted under 

22 the control of a director who at the time does not qualify as 

23 a disinterested director may not be voted on the 
24 authorization. 
25 Sec. 47. Section 490.854, Code 2001, is amended to read as 

26 follows: 

27 490.854 COURT-ORDERED INDEMNIFICATION. 

28 1. Sftless-a-eorporatioft~s-art±eles-o£-ifteerperatioft 

29 previde-otherwise,-a A director o£-the-eorporatieft who is a 

30 party to a proceeding because the person is a director may 

31 apply for indemnification or an advance for expenses to the 

32 court conducting the proceeding or to another court of 
33 competent jurisdiction. 8ft After receipt of an application, 

34 the-eottrt and after giving any notice the-eottrt it considers 

35 necessary may-order, the court shall do one of the following: 
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1 a. Order indemnification if it the court determines either 

2 of-the-£oiiowing~ 

3 i~--~he that the director is entitled to mandatory 
4 indemnification under section 490.852,-in-whieh-ea~e-the-eo~rt 

5 ~haii-aiso-order-the-eor~oration-to-~ay-the-direetor~ 

6 rea~onaeie-ex~en~e~-inettrred-to-oetain-eo~rt-ordered 

7 indemni£ieation. 

8 ~~--~he-direetor-i~-£airiy-and-rea~onaeiy-entitied-te 

9 indemni£ieation-in-~iew-o£-aii-the-reievant-eire~m~tanee~, 

10 whether-or-not-the-direetor-met-the-~tandard-o£-eond~et-~et 

11 £orth-in-~eetion-496~85i-or-wa~-ad;~dged-iiaeie-as-deserieed 

12 ±n-~eet±on-496~851,-~~e~eetion-47-e~t-±£-the-direetor-wa~ 

13 ad;ttdged-~o-iiaeie-the-d±reetor~s-indemn±£ieat±on-±~-i±mited 

14 to-rea~onabie-ex~en~e~-ine~rred~ 

15 b. Order indemnification or advance for expenses if the 
16 court determines that the director is entitled to 
17 indemnification or advance for expenses pursuant to a 
18 provision authorized by section 490.858, subsection 1. 
19 c. Order indemnification or advance for expenses if the 

20 court determines, in view of all the relevant circumstances, 

·21 that it is fair and reasonable to do one of the following: 

22 (1) To indemnify the director. 

23 (2) To advance expenses to the director, even if the 
24 director has not met the relevant standard of conduct set 
25 forth in section 490.851, subsection 1, failed to comply with 

26 section 490.853 or was adjudged liable in a proceeding 
27 referred to in subsection 490.851, subsection 4, paragraph "a" 

28 or "b", but if the director was adjudged so liable the 

29 director's indemnification shall be limited to reasonable 

30 expenses incurred in connection with the proceeding. 

31 2. If the court determines that the director is entitled 

32 to indemnification under subsection 1, paragraph "a", or to 
33 indemnification or advance for expenses under subsection 1, 
34 paragraph "b", it shall also order the corporation to pay the 

35 director's reasonable expenses incurred in connection with 
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1 obtaining court-ordered indemnification or advance for 

2 expenses. If the court determines that the director is 

3 entitled to indemnification or advance for expenses under 

4 subsection 1, paragraph "c", it may also order the corporation 

5 to pay the director's reasonable expenses to obtain court-

6 ordered indemnification or advance for expenses. 

7 Sec. 48. Section 490.855, Code 2001, is amended to read as 
8 follows: 
9 490.855 DETERMINATION AND AUTHORIZATION OF 

10 INDEMNIFICATION. 

11 1. A corporation shall not indemnify a director under 

12 section 490.851 unless authorized in-~he for a specific ease 
13 proceeding after a determination has been made that 

14 indemnification of the director is permissible in-~he 

15 eirettms~anees because the director has met the relevant 
16 standard of conduct set forth in section 490.851. 
17 2. The determination shall be made by any of the 
18 following: 

19 a. By-~he-board-o£-eiree~ors-by-ma;ori~y-~o~e-e£-a-qttorttm 

20 eonsis~ing-o£-diree~ors-no~-a~-~he-~ime-~ar~ies-~o-~he 

21 proeeeding. If there are two or more disinterested directors, 

22 by the board of directors by a majority vote of all the 
23 disinterested directors, a majority of whom shall for such 
24 purpose constitute a guorum, or by a majority of the members 

25 of a committee of two or more disinterested directors 
26 appointed by such a vote. 

27 b•--%£-a-q~orttm-eanno~-be-ob~ained-~nder-~aragraph-•a•,-by 

28 ma;ori~y-~o~e-o£-a-eommi~~ee-d~±y-designa~ed-by-~he-board-o£ 

29 diree~ors,-in-whieh-designa~ion-diree~ors-who-are-par~ies-may 

30 par~ieipa~e,-eonsis~ing-so±e±y-o£-~wo-or-mere-diree~ors-no~-a~ 
31 ~he-~ime-par~ies-~o-~he-proeeeeing. 
32 e. b. By special legal counsel: 

33 (1) Selected by-~he-board-o£-diree~ors-or-i~s-eommi~~ee in 

34 the manner prescribed in paragraph "a" or-Aba. 

35 (2) If a-q~or~m-o£-~he-board-e£ there are fewer than two 
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1 disinterested directors eanfte~-be-eb~ained-Hnaer-paragraph-~a~ 

2 and-a-eemmi~~ee-eaftne~-be-de~igna~ed-Hnder-paragraph-~b~, 

3 selected by ma;eri~y-ve~e-e£ the £Hii board of directors, in 

4 which selection directors who are-par~ie~ do not qualify as 

5 disinterested directors may participate. 

6 d~ ~ By the shareholders, but shares owned by or voted 

7 under the control of airee~er~ a director who are at the time 

8 par~ie~-~e-~fte-preeeeding does not qualify as a disinterested 

9 director shall not be voted on the determination. 

10 3. Authorization of indemnification aftd-evaiHa~ien-a~-~e 

11 rea~enablenese-e£-expen~e~ shall be made in the same manner as 

12 the determination that indemnification is permissible, except 

13 that if there are fewer than two disinterested directors or if 

14 the determination is made by special legal counsel, 

15 authorization Of indemnification ana-evaiHa~ien-ae-~0 

16 rea~eftablenees-e£-expense~ shall be made by those entitled 

17 under subsection 2, paragraph ~e~ "b", to select special legal 

18 counsel. 

19 Sec. 49. Section 490.856, Code 2001, is amended to read as 

20 follows: 

21 490.856 INDEMNIFICATION OF OFFICERS,-BMPb9¥BBS,-ANB 
22 ASBN~S. 

23 8nless-a-eerpera~ienLs-artie%es-e£-ineer~era~ien-provide 

24 e~fterwise-a%%-e£-~fte-£e%%ewing-a~ply~ 

25 i~--An-e££ieer-e£-~fte-eerpera~ien-wfte-is-ne~-a-direeter-±s 

26 eft~i~ied-~e-manda~ery-indemft±£±ea~ien-under-see~ien-499~85%7 

27 aftd-±~-eft~±~%ed-~e-app%y-£er-eeHr~-erdered-indemni£iea~ieft 

28 under-see~±en-499~854,-±n-eaeft-ea~e-te-~fte-same-ex~en~-as-a 

29 direeter~ 

30 %~ 1. ~fte A corporation may indemnify and advance expenses 

31 under this part to an officer7-empieyee7-er-agen~ of the 

32 corporation who is ne~-a-diree~er-~e a party to the proceeding 

33 because the person is an officer, according to all of the 

34 following: 

35 a. To the same extent as to a director. 

-38-



S.F. H. F. ----

1 3. b. A-eo~po~at±oft-may-a%so-±nd~mft±£y-and-adYafte~ 

2 ~xp~ns~s-to-aft-o££±eer7-emp%oyee7-or-ageftt-who-~s-ftot-a 

3 d~reetor-to-the-extent7-eofts±steftt-w~th-%aw7-that If the 

4 person is an officer but not a director, to such further 

5 extent as may be provided by ~ts the articles of 

6 incorporation, the bylaws, geftera%-or-spee~£~e-aet±oft a 

7 resolution of ~ts the board of directors, or contract, except 
8 for either of the following: 
9 (1} Liability in connection with a proceeding by or in the 

10 right of the corporation other than for reasonable expenses 

11 incurred in connection with the proceeding. 
12 {2) Liability arising out of conduct that constitutes any 

13 of the following: 

14 (a} Receipt by the officer of a financial benefit to which 

15 the officer is not entitled. 
16 1b} An intentional infliction of harm on the corporation 
17 or the shareholders. 
18 1c} An intentional violation of criminal law. 
19 2. The provisions of subsection 1, paragraph ''b", shall 

20 apply to an officer who is also a director if the basis on 

21 which the officer is made a party to a proceeding is an act or 

22 omission solely as an officer. 

23 3. An officer of a corporation who is not a director is 
24 entitled to mandatory indemnification under section 490.852, 

25 and may apply to a court under section 490.854 for 
26 indemnification or an advance for expenses, in each case to 

27 the same extent to which a director may be entitled to 

28 indemnification or advance for expenses under those 

29 provisions. 

30 Sec. 50. Section 490.857, Code 2001, is amended to read as 

31 follows: 

32 490.857 INSURANCE. 
33 A corporation may purchase and maintain insurance on behalf 

34 of an individual who is or-was a director7 Qf officer7 
35 empieyee7-or-ageftt of the corporation, or who, while a 
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1 director, Q£ officer,-employee,-or-agen~ of the corporation, 
2 ±s-or-wes-ser~±ng serves at the req~est-o£-~he-eorporet±on 
3 corporation's request as a director, officer, partner, 
4 trustee, employee, or agent of another £ore±gn-or domestic or 

5 foreign corporation, partnership, joint venture, trust, 
6 employee benefit plan, or other en~erpr±se entity, against 

7 liability asserted against or incurred by that individual in 

8 that capacity or arising from the individual's status as a 
9 director, or officer, employee,-or-agent, whether or not the 

10 corporation would have power to indemnify or advance expenses 
11 to that individual against the same liability under see~±on 
12 49&~85t-or-49&.85~ this part. 

13 Sec. 51. Section 490.858, Code 2001, is amended by 

14 striking the section and inserting in lieu thereof the 
15 following: 

16 490.858 VARIATION BY CORPORATE ACTION -- APP~ICATION OF 
17 PART. 

18 1. A corporation may, by a provision in its articles of 
19 incorporation or bylaws or in a resolution adopted or a 
20 contract approved by its board of directors or shareholders, 
21 obligate itself in advance of the act or omission giving rise 
22 to a proceeding to provide indemnification in accordance with 

23 section 490.851 or advance funds to pay for or reimburse 

24 expenses in accordance with section 490.853. Any such 

25 obligatory provision shall be deemed to satisfy the 
26 requirements for authorization referred to in section 490.853, 
27 subsection 3, and in section 490.855, subsection 3. Any such 
28 provision that obligates the corporation to provide 

29 indemnification to the fullest extent permitted by law shall 

30 be deemed to obligate the corporation to advance funds to pay 

31 for or reimburse expenses in accordance with section 490.853 

32 to the fullest extent permitted by law, unless the provision 

33 specifically provides otherwise. 

34 2. Any provision pursuant to subsection 1 shall not 
35 obligate the corporation to indemnify or advance expenses to a 

-40-



S.F. H.F. 

1 director of a predecessor of the corporation, pertaining to 
2 conduct with respect to the predecessor, unless otherwise 
3 specifically provided. Any provision for indemnification or 

4 advance for expenses in the articles of incorporation, bylaws, 

5 or a resolution of the board of directors or shareholders of a 
6 predecessor of the corporation in a merger or in a contract to 

7 which the predecessor is a party, existing at the time the 

8 merger takes effect, shall be governed by section 490.1106, 

9 subsection 1, paragraph "c". 
10 3. A corporation may, by a provision in its articles of 
11 incorporation, limit any of the rights to indemnification or 

12 advance for expenses created by or pursuant to this part. 

13 4. This part does not limit a corporation's power to pay 

14 or reimburse expenses incurred by a director or an officer in 

15 connection with the director's or officer's appearance as a 
16 witness in a proceeding at a time when the director or officer 

17 is not a party. 
18 5. This part does not limit a corporation's power to 
19 indemnify, advance expenses to, or 
20 insurance on behalf of an employee 

21 Sec. 52. NEW SECTION. 490.859 

provide or maintain 
or agent. 

EXCLUSIVITY OF PART. 

22 A corporation may provide indemnification or advance 

23 expenses to a director or an officer only as permitted by this 

24 part. 
25 Sec. 53. NEW SECTION. 490.860 DEFINITIONS. 

26 In this part: 
27 1. "Conflicting interest" with respect to a corporation 

28 means the interest a director of the corporation has 
29 respecting a transaction effected or proposed to be effected 

30 by the corporation, or by a subsidiary of the corporation or 

31 any other entity in which the corporation has a controlling 

32 interest, if either of the following applies: 
33 a. Whether or not the transaction is brought before the 
34 board of directors of the corporation for action, the director 
35 knows at the time of commitment that the director or a related 

-41-



S.F. H.F. 

1 person is a party to the transaction or has a beneficial 
2 financial interest in or is so closely linked to the 
3 transaction and is of such financial significance to the 
4 director or a related person that the interest would 
5 reasonably be expected to exert an influence on the director's 
6 judgment if the director were called upon to vote on the 

7 transaction. 

8 b. The transaction is brought, or is of such character and 

9 significance to the corporation that it would in the normal 
10 course be brought, before the board of directors of the 
11 corporation for action, and the director knows at the time of 
12 commitment that any of the following persons is either a party 
13 to the transaction or has a beneficial financial interest in 

14 or is so closely linked to the transaction and is of such 
15 financial significance to the person that the interest would 

16 reasonably be expected to exert an influence on the director's 

17 judgment if the director were called upon to vote on the 
18 transaction: 
19 (1) An entity, other than the corporation, of which the 
20 director is a director, general partner, manager, member, 
21 agent, or employee. 

22 (2) A person that controls one or more of the entities 

23 specified in subparagraph (1) or an entity that is controlled 
24 by, or is under common control with, one or more of the 

25 entities specified in subparagraph (1). 

26 (3) An individual who is a general partner, principal, 
27 comember, or employer of the director. 

28 2. "Director's conflicting interest transaction" with 
29 respect to a corporation means a transaction effected or 

30 proposed to be effected by the corporation, or by a subsidiary 

31 of the corporation or any other entity in which the 

32 corporation has a controlling interest, respecting which a 

33 director of the corporation has a conflict of interest. 

34 3. "Related person" of a director means any of the 
35 following: 
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1 a. The spouse of the director, or a parent or a sibling of 
2 a spouse of a director. 

3 b. A child, grandchild, sibling, or parent of the 
4 director, or a spouse of a child, grandchild, sibling, or 
5 parent of the director. 

6 c. An individual having the same home as the director. 

7 d. A trust or estate of which an individual specified in 

8 this subsection is a substantial beneficiary. 
9 e. A trust, estate, incompetent, conservatee, or minor of 

• 
10 which the director is a fiduciary. 
11 4. "Required disclosure" means disclosure by the director 
12 who has a conflicting interest of both of the following: 

13 a. The existence and nature of the director's conflicti~g 
14 interest. 

15 b. All facts known to the director respecting the subject 

16 matter of the transaction that an ordinarily prudent person 

17 would reasonably believe to be material to a judgment about 
18 whether or not to proceed with the transaction. 
19 s. "Time of commitment" respecting a transaction means the 
20 time when the transaction is consummated or, if made pursuant 

21 to contract, the time when the corporation, or its subsidiary 

22 or the entity in which it has a controlling interest, becomes 

23 contractually obligated so that its unilateral withdrawal from 

24 the transaction would entail significant loss, liability, or 
25 other damage. 

26 Sec. 54. NEW SECTION. 490.861 JUDICIAL ACTION. 
27 1. A transaction effected or proposed to be effected by a 
28 corporation, or by a subsidiary of the corporation or any 
29 other entity in which the corporation has a controlling 

30 interest, that is not a director's conflicting interest 

31 transaction shall not be enjoined, set aside, or give rise to 

32 an award of damages or other sanctions, in a proceeding by a 
33 shareholder or by or in the right of the corporation, because 
34 a director of the corporation, or any person with whom or 

35 which the director has a personal, economic, or other 
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1 association, has an interest in the transaction. 

2 2. A director's conflicting interest transaction shall not 

3 be enjoined, set aside, or give rise to an award of damages or 
4 other sanctions, in a proceeding by a shareholder or by or in 
5 the right of the corporation, because the director, or any 
6 person with whom or which the director has a personal, 

7 economic, or other association, has an interest in the 

8 transaction, if any one of the following is true: 

9 a. Directors' action respecting the transaction was at any 

10 time taken in compliance with section 490.862. 

11 b. Shareholders' action respecting the transaction was at 
12 any time taken in compliance with section 490.863. 
13 c. The transaction, judged according to the circumstances 
14 at the time of commitment, is established to have been fair to 
15 the corporation. 

16 Sec. 55. NEW SECTION. 490.862 DIRECTORS' ACTION. 

17 1. Directors.' action respecting a transaction is effective 

18 for purposes of section 490.861, subsection 2, paragraph "a", 
19 if the transaction received the affirmative vote of a 

20 majority, but no fewer than two, of those qualified directors 
21 on the board of directors or on a duly empowered committee of 
22 the board who voted on the transaction after either required 
23 disclosure to them, to the extent the information was not 

24 known by them, or compliance with subsection 2. However, 
25 action by a committee is so effective only if both of the 

26 following are satisfied: 

27 a. All its members are qualified directors. 
28 b. Its members are either all the qualified directors on 
29 the board or are appointed by the affirmative vote of a 

30 majority of the qualified directors on the board. 
31 2. If a director has a conflicting interest respecting a 

32 transaction but neither the director nor a related person of 

33 the director specified in section 490.860, subsection 3, 

34 paragraph "a", is a party to the transaction, and if the 

35 director has a duty under law or professional canon, or a duty 
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1 of confidentiality to another person, respecting information 

2 relating to the transaction such that the director shall not 
3 make the disclosure described in section 490.860, subsection 
4 4, paragraph "b", then disclosure is sufficient for purposes 
5 of subsection 1 if the director does both of the following: 

6 a. Discloses to the directors voting on the transaction 

7 the existence and nature of the dire~tor's conflicting 

8 interest and informs them of the character and limitations 

9 imposed by that duty before their vote on the transaction. 

10 b. Plays no part, directly or indirectly, in their 
11 deliberations or vote. 

12 3. A majority, but no fewer than two, of all the qualified 
13 directors on the board of directors, or on the committee, 

14 constitutes a quorum for purposes of action that complies with 

15 this section. Directors' action that otherwise complies with 

16 this section is not affected by the presence or vote of a 

17 director who is not a qualified director. 

18 4. For purposes of this section, "qualified director" 
19 means, with respect to a director's conflicting interest 
20 transaction, any director who does not have either a 
21 conflicting interest respecting the transaction, or a 
22 familial, financial, professional, or employment relationship 

23 with a second director who does have a conflicting interest 

24 respecting the transaction, which relationship would, in the 

25 circumstances, reasonably be expected to exert an influence on 

26 the first director's judgment when voting on the transaction. 
27 5. Directors' action complying with subsection 1 may be 
28 taken at any time, before or after the transaction, and may 
29 deal with a single transaction or a specified category of 

30 similar transactions. 

31 Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTION. 

32 1. Shareholders' action respecting a transaction is 

33 effective for purposes of section 490.861, subsection 2, 

34 paragraph "b", if a majority of the votes entitled to be cast 

35 by the holders of all qualified shares were cast in favor of 
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1 the transaction after all of the following occurred: 

2 a. Notice to shareholders describing the director's 

3 conflicting interest transaction. 
4 b. Provision of the information referred to in subsection 
5 4. 

6 c. Required disclosure to the shareholders who voted on 

7 the transaction, to the extent the information was not known 
8 by them. 

9 2. For purposes of this section, "qualified shares" means 

10 any shares entitled to vote with respect to the director's 

11 conflicting interest transaction except shares that, to the 
12 knowledge, before the vote, of the secretary, or other officer 
13 or agent of the corporation authorized to tabulate votes, are 
14 beneficially owned, or the voting of which is controlled, by a 
15 director who has a conflicting interest respecting the 
16 transaction or by a related person of the director, or both. 

17 3. A majority of the votes entitled to be cast by the 

18 holders of all qualified shares constitutes a quorum for 

19 purposes of action that complies with this section. Subject 

20 to the provisions of subsections 4 and 5, shareholders' action 
21 that otherwise complies with this section is not affected by 
22 the presence of holders, or the voting of shares that are not 
23 qualified shares. 

24 4. For purposes of compliance with subsection 1, a 

25 director who has a conflicting interest respecting the 
26 transaction shall, before the shareholders' vote, inform the 

27 secretary, or other officer or agent of the corporation 

28 authorized to tabulate votes, of the number, and the identity 

29 of persons holding or controlling the vote, of all shares that 
30 the director knows are beneficially owned, or the voting of 
31 which is controlled, by the director or by a related person of 
32 the director, or both. 

33 5. If a shareholders' vote does not comply with subsection 

34 1 solely because of a failure of a director to comply with 
35 subsection 4, and if the director establishes that the 
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1 director's failure did not determine and was not intended by 

2 the director to influence the outcome of the vote, the court 
3 may, with or without further proceedings respecting section 

4 490.861, subsection 2, paragraph "c", take such action 
5 respecting the transaction and the director, and give such 
6 effect, if any, to the shareholders' vote, as it considers 

7 appropriate in the circumstances. 

8 6. Action that complies with subsection 1 may be taken at 

9 any time, before or after the transaction, and may deal with a 

10 single transaction or a specified category of similar 
11 transactions. 
12 Sec. 57. Section 490.1001, subsection 1, Code 2001, is 
13 amended to read as follows: 
14 1. A corporation may amend its articles of incorporation 
15 at any time to add or change a provision that is required or 

16 permitted in the articles of incorporation er-te-de%ete-a 

17 prev~s~eft-ftet-reqttired-ift-the-artie%es-e£-ifteerperation~ 

18 Whether-a-previsieft-is-reqttired-er-permitted-ift-the-artie%es 
19 o£-ifteorperatioft-is-determ±fted as of the effective date of the 
20 

21 

22 

23 

24 

25 

amendment or 
contained in 

Sec. 58. 

striking the 

following: 
490.1002 

to delete a provision that is not reguired to be 
the articles of incorporation. 
Section 490.1002, Code 2001, is amended by 
section and inserting in lieu thereof the 

AMENDMENT BEFORE ISSUANCE OF SHARES. 

26 If a corporation has not yet issued shares, its board of 

27 directors, or its incorporators if it has no board of 

28 directors, may adopt one or more amendments to the 
29 corporation's articles of incorporation. 
30 Sec. 59. Section 490.1003, Code 2001, is amended to read 

31 as follows: 

32 490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS. 

33 If a corporation has issued shares, an amendment to the 

34 articles of incorporation shall be adopted in the following 

35 manner: 
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1 1. A-eor~ora~ioft~s The proposed amendment must be adopted 
2 by the board of directors may-~ro~ose-one-or-more-ameftdmeft~S 

3 ~o-~he-ar~ie%es-o£-ineor~ra~ion-£or-s~bmission-~o-~he 

4 shareholders. 

5 ~.--Por-~he-amendmen~-~o-be-ado~~ed-bo~h-o£-~he-£oiiowing 

6 mtts~-oeettr~ 

7 a~ 2. ~he Except as provided in section 490.1005, 
8 490.1007, and 490.1008, after adopting the proposed amendment, 
9 the board of directors must reeommeftd submit the amendment to 

10 the shareholders for their approval. The board of directors 

11 must also transmit to the shareholders a recommendation that 

12 the shareholders approved the amendment, unless the board of 
13 directors de~ermiftes makes a determination that because of 

14 conflict of interest or other special circumstances it should 
15 not make ftO such a recommendation and-eomm~ftiea~es, in which 
16 case the basis-£or-±~s-de~erm±nat±on board of directors must 
17 transmit to the shareholders w±~h-the-amendment the basis for 

18 the determination. 

19 b~--~he-snareholders-ent±~ied-to-vo~e-on-the-amendment-m~s~ 

20 a~~rove-~ne-amendmen~-as-~rov±ded-±n-sttbseet±on-5~ 

21 3. The board of directors may condition its submission of 

22 the ~ro~osed amendment to the shareholders on any basis. 
23 4. ~he-eor~ora~~on-shali If the amendment is required to 
24 be approved by the shareholders, and the approval is to be 
25 given at a meeting, the corporation must notify each 
26 shareholder, whether or not entitled to vote, of the ~ropesed 

27 shareholders~ meeting ±n-aeeordanee-w±th-see~±on-499~~95 2£ 
28 shareholders at which the amendment is to be submitted for 

29 approval. The notice o£-mee~~ng must also state that the 
30 purpose, or one of the purposes, of the meeting is to consider 
31 the proposed amendment and must contain or be accompanied by a 
32 copy or-s~mmary of the amendment. 

33 5. Unless ~h±s-eha~ter, the articles of incorporation, 
34 bylaws, or the board of directors acting pursuant to 

35 subsection 3 requires a greater vote or a-vote-by-vo~±ng 
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1 grottps,-the-ameftdmeftt-to-be-adepted-mttst-be-appro~ed-by-both 

2 o£-~he-roiiew~ftg~ 

3 a.--A greater number of shares to be present, approval of 

4 the amendment requires the approval of the shareholders at a 
5 meeting at which a quorum consisting of at least a majority of 
6 the votes entitled to be cast on the amendment exists, and, if 
7 any class or series of shares is entitled to vote as a 
8 separate group on the amendment, except as provided in section 

9 490.1004, subsection 3, the approval of each such separate 

10 voting group at a meeting at which a quorum of the voting 

11 group consisting of at least a majority of the votes entitled 

12 to be cast on the amendment by afty-~ot±ftg-grottp-w~th-respeet 
13 to-wh~eh-the-amendmeftt-wott~d-ereate-d~sseft~ers~-r±ght~ ~ 
14 voting group exists. 
15 b.--~he-vetes-reqtt~red-by-seetiofts-496~Ti5-aftd-496~Ti6-by 

16 e~ery-ether-~otiftg-grottp-eft~±tied-to-~ote-oft-the-ameftdmeftt~ 

17 Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code 

18 2001, are amended to read as follows: 

19 1. ~he If a corporation has more than one class of shares 

20 outstanding, the holders of the outstanding shares of a class 

21 are entitled to vote as a separate voting group, if 
22 shareholder voting is otherwise required by this chapter, on a 
23 proposed amendment to the articles of incorporation if the 
24 amendment would do any of the following: 

25 a.--ifterease-or-deerease-~he-a~~re~a~e-ftttmber-o£-attthorized 

26 shares-o£-the-eiass. 

27 b. ~ Effect an exchange or reclassification of all or 

28 part of the shares of the class into shares of another class. 
29 e. ~ Effect an exchange or reclassification, or create 
30 the right of exchange, of all or part of the shares of another 

31 class into shares of that class. 

32 d. c. Change the des~gnat~oftT rights, preferences, or 

33 limitations of all or part of the shares of the class. 

34 e. d. Change the shares of all or part of the class into a 

35 different number of shares of the same class. 
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1 £. e. Create a new class of shares having rights or 
2 preferences with respect to distributions or to dissolution 
3 that are prior, or superior,-or-~Hb~~aft~±a%%y-eqHa% to7 the 

4 shares of the class. 

5 g. f. Increase the rights, preferences, or number of 

6 authorized shares of any class that, after giving effect to 

7 the amendment, have rights or preferences with respect to 
8 distributions or to dissolution that are prior, or superior, 
9 or-~Hb~~aft~±aiiy-eqHai to the shares of the class. 

10 h• ~ Limit or deny an existing preemptive right of all or 
11 part of the shares of the class. 

12 ±• h. Cancel or otherwise affect rights to distributions 

13 or-di~ideftds that have accumulated but not yet been dee%ared 
14 authorized on all or part of the shares of the class. 
15 2. If a proposed amendment would affect a series of a 
16 class of shares in one or more of the ways described in 

17 subsection 1, th~ holders of shares of that series are 
18 entitled to vote as a separate voting group on the proposed 
19 amendment. 

20 3. If a proposed amendment that entitles the holders of 

21 two or more classes or series of shares to vote as separate 
22 voting groups under this section would affect those two or 
23 more classes or series in the same or a substantially similar 
24 way, the holders of shares of all the classes or series so 
25 affected must vote together as a single voting group on the 
26 proposed amendment, unless otherwise provided in the articles 

27 of incorporation or required by the board of directors. 

28 Sec. 61. Section 490.1005, Code 2001, is amended by 

29 striking the section and inserting in lieu thereof the 
30 following: 

31 490.1005 AMENDMENT BY BOARD OF DIRECTORS. 

32 Unless the articles of incorporation provide otherwise, a 
33 corporation's board of directors may adopt amendments to the 
34 corporation's articles of incorporation without shareholder 

35 approval for any of the following purposes: 
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l 1. To extend the duration of the corporation if it was 
2 incorporated at a time when limited duration was required by 

3 law. 

4 2. To delete the names and addresses of the initial 

5 directors. 

6 3. To delete the name and address of the initial 
7 registered agent or registered office, if a statement of 
8 change is on file with the secretary of state. 

9 4. If the corporation has only one class of shares 
10 outstanding: 

11 a. To change each issued and unissued authorized share of 

12 the class into a greater number of whole shares of that class. 
13 b. To increase the number of authorized shares of the 
14 class to the extent necessary to permit the issuance of shares 
15 as a share dividend. 

16 5. To change the corporate name by substituting the word 
17 "corporation", "incorporated", "company", "limited", or the 
18 abbreviation "corp.", "inc.", "co.", or "ltd.", for a similar 

19 word or abbreviation in the name, or by adding, deleting, or 

20 changing a geographical attribution for the name. 

21 6. To reflect a reduction in authorized shares, as a 
22 result of the operation of section 490.631, subsection 2, when 
23 the corporation has acquired its own shares and the articles 
24 of incorporation prohibit the reissue of the acquired shares. 

25 7. To delete a class of shares from the articles of 

26 incorporation, as a result of the operation of section 

27 490.631, subsection 2, when there are no remaining shares of 

28 the class because the corporation has acquired all shares of 

29 the class and the articles of incorporation prohibit the 

30 reissue of the acquired shares. · 
31 8. To make any change expressly permitted by section 

32 490.602, subsection 4, to be made without shareholder 

33 approval. 

34 Sec. 62. Section 490.1006, Code 2001, is amended to read 

35 as follows: 
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1 490.1006 ARTICLES OF AMENDMENT. 

2 A-eorpore~ion-amend±ng-±~s-ar~ieies-o£-ineorpora~ion After 
3 an amendment to the articles of incorporation has been adopted 

4 and approved in the manner reguired by this chapter and by the 

5 articles of incorporation, the corporation shall deliver to 

6 the secretary of state~ for filingL articles of amendment 

7 se~~ing, which shall set forth the following: 
8 1. The name of the corporation. 
9 2. The text of each amendment adopted. 

10 3. If an amendment provides for an exchange, 
11 reclassification, or cancellation of issued shares, prov1s1ons 

12 for implementing the amendment if not contained in the 

13 amendment itself. 

14 4. The date of each amendment's adoption. 
15 5. If an amendment was adopted by the incorporators or 
16 board of directors without shareholder eet±on approval, a 
17 statement to-~ha~-e££ee~ that the amendment was duly approved 
18 by the incorporators or by the board of directors, as the case 

19 may be, and that shareholder eetion approval was not required. 

20 6. If an amendment wes-appro~ed reguired approval by the 

21 shareholders~, a statement that the amendment was duly 

22 approved by the shareholders in the manner required by this 
23 chapter and by the articles of incorporation. 
24 a.--~he-des±gna~ion,-nttmber-o£-ott~s~anding-sheres,-n~mber 

25 o£-~otes-enti~ied-to-be-eas~-by-eeeh-~oting-grottp-enti~~ed-~o 

26 ~ote-separa~e~y-on-~he-emendment,-end-n~mber-o£-votes-o£-eeeh 

27 vot±ng-grottp-ind±sp~teb~y-represented-et-~he-meet±ng~ 

28 b~--Ei~her-the-tota~-n~ber-o£-~o~es-eest-£or-and-ega±nst 

29 the-emendment-by-eeeh-vot±ng-grottp-en~±~%ed-to-~ote-separateiy 

30 on-~he-emendment-or-the-~otai-n~mber-o£-ttnd±sp~~ed-vo~es-east 

31 £or-~he-amendment-by-eaeh-voting-grottp-and-e-s~a~emen~-that 

32 ~he-nttmber-eest-£or-the-amendment-by-eaeh-vo~±ng-grottp-wes 

33 stt££ieien~-£or-approvei-by-~hat-vot±ng-gro~p~ 

34 Sec. 63. Section 490.1007, Code 2001, is amended to read 

35 as follows: 
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1 490.1007 RESTATED ARTICLES OF INCORPORATION. 

2 1. A corporation's board of directors may restate its 

3 articles of incorporation at any time with or without 

4 shareholder ae~ion approval, to consolidate all amendments 

5 into a single document. 
6 2. ~he-res~a~emen~-may If the restated articles include 

7 one or more new amendments ~o-~he-ar~ie%es~--%r-~he 
8 res~a~ement-inei~aes-an-amendmen~-re~~irin~ that require 
9 shareholder approval, i~ the amendments must be adopted and 

10 approved as provided in section 490.1003. 

11 3~--%£-~he-board-o£-airee~ors-s~bmi~s-a-res~a~emen~-ror 

12 sharehoiaer-ae~ion,-~he-eorpora~ion-shaii-no~i£y-eaeh 

13 sharehoider-whe~her-or-no~-en~i~ied-~o-~o~e,-o£-~he-proposed 

14 sharehoiders~-mee~in~-in-aeeoraanee-wi~h-see~ion-499~~95~--~he 

15 no~iee-m~s~-aiso-s~a~e-~ha~-~he-p~rpose,-or-one-o£-~he 

16 p~rposes,-or-~he-mee~in~-is-~o-eonsider-the-proposed 
17 res~atement-and-eontain-or-be-aeeompaniea-ey-a-eopy-e£-~he 

18 res~atemen~-~ha~-iden~i£ies-any-amendmen~-or-other-ehange-i~ 

19 wo~id-make-in-~he-ar~ie%esT 

20 4T 3. A corporation res~a~in~ that restates its articles 
21 of incorporation shall deliver to the secretary of state for 

22 filing articles of restatement setting forth the name of the 

23 corporation and the text of the restated articles of 
24 incorporation together with a certificate se~~in~-£or~h~ that 
25 states that the restated articles consolidate all amendments 

26 into a single document and, if a new amendment is included in 

27 the restated articles, that also include the statements 

28 required under section 490.1006. 

29 a~--whether-the-restatement-eontains-an-amendment-to-the 

30 ar~ie%es-re~~iring-sharehoiaer-appro~ai-and,-i£-i~-does-not, 

31 that-the-board-o£-aireetors-adopted-the-restatement~ 

32 b~--%£-the-res~a~emen~-eontains-an-amendment-~o-~he 

33 ar~ieies-re~~irin~-sharehoiaer-appro~ai,-~he-in£orma~ion 

34 re~~ired-by-see~ion-499~%996~ 

35 5T 4. Duly adopted restated articles of incorporation 
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1 supersede the original articles of incorporation and all 
2 amendments to them the original articles of incorporation. 

3 6• ~ The secretary of state may certify restated articles 
4 of incorporation, as the articles of incorporation currently 

5 in effect, without including the certificate information 

6 required by subsection 4 l· 
7 Sec. 64. Section 490.1008, subsections 1, 3, and 4, Code 

8 2001, are amended to read as follows: 

9 1. A corporation's articles of incorporation may be 

10 amended without action by the board of directors or 

11 shareholders to carry out a plan of reorganization ordered or 

12 decreed by a court of competent jurisdiction under £edera% 

13 stat~te-i£-the-artie%es-o£-ifteor~oration-a£ter-ameftdment 

14 eontaift-oniy-pro~isiofts-req~ired-or-permitted-by-seetion 

15 499.%9% the authority of law of the United States. 

16 3.--snarehoiders-o£-a-eor~oratioft-~ftder~oin~-reer~aft~~atioft 

17 do-not-nave-dissenters~-ri~nts-exee~t-as-aftd-to-the-exteftt 

18 ~ro~ided-ift-the-reor~ani~atioft-plaft• 
19 4• 3. This section does not apply after entry of a final 

20 decree in the reorganization proceeding even though the court 

21 retains jurisdiction of the proceeding for limited purposes 

22 unrelated to consummation of the reorganization plan. 

23 Sec. 65. Section 490.1009, Code 2001, is amended to read 

24 as follows: 

25 490.1009 EFFECT OF AMENDMENT. 
26 An amendment to the articles of incorporation does not 

27 affect a cause of action existing against or in favor of the 

28 corporation, a proceeding to which the corporation is a party, 

29 or the existing rights of persons other than shareholders of 

30 the corporation. An amendment changing a corporation's name 

31 does not abate a proceeding brought by or against the 

32 corporation in its former name. 

33 Sec. 66. Section 490.1020, Code 2001, is ;amended by 

34 striking the section and inserting in lieu thereof the 
35 following: 
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1 490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR 

2 SHAREHOLDERS. 

3 1. A corporation's shareholders may amend or repeal the 

4 corporation's bylaws. 

5 2. A corporation's board of directors may amend or repeal 

6 the corporation's bylaws unless either of the following apply: 

7 a. The articles of incorporation or section 490.1021 

8 reserve that power exclusively to the shareholders in whole or 

9 in part. 

10 b. The shareholders in amending, repealing, or adopting a 

11 bylaw expressly provide that the board of directors shall not 

12 amend, repeal, or reinstate that bylaw. 

13 Sec. 67. Section 490.1021, Code 2001, is amended to read 

14 as follows: 

15 490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR 

16 SHAREH9bBERS DIRECTORS. 

17 1. %£-a~~fter~zed-by-~he-ar~~ele~-of-~fteor~era~~en,-~he 

18 Sftarefte%der~-may-ade~~-er-amend-a-by%aw-~fta~-~~xe~-a-grea~e~ A 

19 bylaw that increases a quorum or voting requirement for the 

20 board of directors may be amended or repealed as follows: 

21 a. If adopted by the shareholders, only by the 

22 shareholders, unless the bylaws otherwise provide. 

23 b. If adopted by the board of directors, either by the 

24 shareholders or ve~~ftg-greu~s-of-sftarehe%ders-~ftaft-~s-~eq~~red 

25 by-~ft~s-eha~~er by the board of directors. ~fte-ade~tion-er 

26 ameftdmen~-e£-a-by%aw-that-adds,-eftaftges,-er-de%ete~-a-grea~er 

27 2. A bylaw adopted or amended by the shareholders that 

28 increases a quorum or voting requirement for the board of 

29 directors may provide that it can be amended or repealed only 

30 by a specified vote of either the shareholders or the board of 

31 directors. 

32 3. Action by the board of directors under subsection l to 

33 amend or repeal a bylaw that changes the quorum or voting 

34 requirement for the board of directors must meet the same 

35 quorum requirement and be adopted by the same vote and-vet~ng 
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1 g~ettps required to take action under the quorum and voting 

2 requirement then in effect or proposed to be adopted, 

3 whichever is greater. 

4 ~.--A-by~aw-~ha~-£ixes-e-9~ea~e~-~tterttm-er-~e~~ft9 

5 ~eqtti~emeft~-£e~-she~ehe~ders-ttftde~-sttbsee~ieft-~-sha~~-fte~-be 

6 adep~ed,-emeftded7-e~-repea~ed-by-~he-bea~d-e£-d±ree~e~s. 

7 Sec. 68. Section 490.1101, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.1101 DEFINITIONS. 

11 As used in this division, unless the context otherwise 

12 requires: 

13 1. "Interests" means the proprietary interests in another 

14 entity. 

15 2. "Merger" means a business combination pursuant to 

16 section 490.1102. 

17 3. "Organizational documents" means the basic document or 

18 documents that create, or determine the internal governance 
19 of, another entity. 

20 4. "Other entity" means any association or legal entity, 

21 other than a domestic or foreign corporation, organized to 

22 conduct business, including, without limitation, limited 

23 partnerships, general partnerships, limited liability 

24 partnerships, limited liability companies, joint ventures, 

25 joint stock companies, and business trusts. 

26 5. "Party to a merger" or "party to a share exchange" 

27 means any domestic or foreign corporation or other entity that 

28 will accomplish one of the following during a merger: 

29 a. Merge under a plan of merger. 

30 b. Acquire shares or interests of another corporation or 

31 another entity in a share exchange. 

32 c. Have all of its shares or interests or all of one or 

33 more classes or series of its shares or interests acquired in 
34 a share exchange. 

35 6. "Share exchange" means a business combination pursuant 
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1 to section 490.1103. 
2 7. "Survivor" in a merger means the corporation or other 
3 entity into which one or more other corporations or other 

4 entities are merged. A survivor of a merger may preexist the 
5 merger or be created by the merger. 

6 Sec. 69. Section 490.1102, Code 2001, is amended by 

7 striking the section and inserting in lieu thereof the 

8 following: 
9 490.1102 MERGER. 

10 1. One or more domestic corporations may merge with a 
11 domestic or foreign corporation or other entity pursuant to a 

12 plan of merger. 

13 2. A foreign corporation, or domestic or foreign other 

14 entity, may be a party to the merger, or may be created by the 

15 terms of the plan of merger, only if both of the following are 

16 satisfied: 
17 a. The merger is permitted by the laws under which the 
18 corporation or other entity is organized or by which it is 

19 governed. 
20 b. In effecting the merger, the corporation or other 

21 entity complies with such laws and with its articles of 

22 incorporation or organizational documents. 
23 3. The plan of merger must include all of the following: 

24 a. The name of each corporation or other entity that will 
25 merge and the name of the corporation or other entity that 

26 will be the survivor of the merger. 
27 b. The terms and conditions of the merger. 
28 c. The manner and basis of converting the shares of each 

29 merging corporation and interests of each merging other entity 

30 into shares, or other securities interests, obligations, 

31 rights to acquire shares or other securities, cash, other 

32 property, or any combination of the foregoing. 
33 d. The articles of incorporation of any corporation, or 

34 the organizational documents of any other entity, to be 
35 created by the merger, or if a new corporation or other entity 

-57-



S.F. H.F. ----

1 is not to be created by the merger, any amendments to the 
2 survivor's articles of incorporation or organizational 
3 documents. 
4 e. Any other provisions required by the laws under which 
5 any party to the merger is organized or by which it is 

6 governed, or by the articles of incorporation or 

7 organizational documents of any such party. 

8 4. The terms described in subsection 3, paragraphs "b" and 

9 "c", may be made dependent on facts ascertainable outside the 
10 plan of merger, provided that those facts are objectively 
11 ascertainable. The term "facts" includes, but is not limited 
12 to, the occurrence of any event, including a determination or 
13 action by any person or body, including the corporation. 

14 5. The plan of merger may also include a provision that 

15 the plan may be amended prior to filing the articles of merger 

16 with the secretary of state, provided that if the shareholders 

17 of a domestic corporation that is a party to the merger are 
18 required or permitted to vote on the plan, the plan must 
19 provide that subsequent to approval of the plan by such 
20 shareholders the plan shall not be amended to change any of 
21 the following: 
22 a. Change the amount or kind of shares or other 

23 securities, interests, obligations, rights to acquire shares 

24 or other securities, cash, or other property to be received by 

25 the shareholders of or owners of interests in any party to the 

26 merger upon conversion of their shares or interests under the 
27 plan. 

28 b. Change the articles of incorporation of any 
29 corporation, or the organizational documents of any other 

30 entity, that will survive or be created as a result of the 

31 merger, except for changes permitted by section 490.1005 or by 

32 comparable provisions of the laws under which the foreign 

33 corporation or other entity is organized or governed. 

34 c. Change any of the other terms or conditions of the plan 
35 if the change would adversely affect such shareholders in any 
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1 material respect. 

2 Sec. 70. Section 490.1103, Code 2001, is amended by 
3 striking the section and inserting in lieu thereof the 

4 following: 

5 490.1103 SHARE EXCHANGE. 

6 1. Either of the following may occur through a share 

7 exchange: 

8 a. A domestic corporation may acquire all of the shares of 

9 one or more classes or series of shares of another domestic or 

10 foreign corporation, or all of the interests of one or more 

11 classes or series of interests of a domestic or foreign other 
12 entity, in exchange for shares or other securities, interests, 

13 obligations, rights to acquire shares or other securities, 

14 cash, other property, or any combination of the foregoing, 

15 pursuant to a plan of share exchange. 

16 b. All of the shares of one or more classes or series of 

17 shares of a domestic corporation may be acquired by another 

18 domestic or foreign corporation or other entity, in exchange 

19 for shares or other securities, interests, obligations, rights 

20 to acquire shares or other securities, cash, other property, 

21 or any combination of the foregoing, pursuant to a plan of 

22 share exchange. 

23 2. A foreign corporation, or a domestic or foreign other 

24 entity, may be a party to the share exchange only if both of 

25 the following conditions are met: 
26 a. The share exchange is permitted by the laws under which 

27 the corporation or other entity is organized or by which it is 

28 governed. 
29 b. In effecting the share exchange, the corporation or 

30 other entity complies with such laws and with its articles of 

31 incorporation or organizational documents. 

32 3. The plan of share exchange must include all of the 

33 following: 
34 a. The name of each corporation or other entity whose 

35 shares or interests will be acquired and the name of the 
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1 corporation or other entity that will acquire those shares or 
2 interests. 

3 b. The terms and conditions of the share exchange. 
4 c. The manner and basis of exchanging shares of a 
5 corporation or interests in an other entity whose shares or 
6 interests will be acquired under the share exchange into 

7 shares or other securities, interests, obligations, rights to 

8 acquire shares or other securities, cash, other property, or 

9 any combination of the foregoing. 

10 d. Any other provisions required by the laws under which 

11 any party to the share exchange is organized or by the 
12 articles of incorporation or organizational documents of any 
13 such party. 

14 4. The terms described in subsection 3, paragraphs "b" and 

15 "c", may be made dependent on facts ascertainable outside 'the 
16 plan of share exchange, provided that those facts are 

17 objectively ascertainable. The term "facts" includes, but is 
18 not limited to, the occurrence of any event, including a 

19 determination or action by any person or body, including the 
20 corporation. 

21 5. The plan of share exchange may also include a provision 
22 that the plan may be amended prior to filing of the articles 
23 of share exchange with the secretary of state, provided that 

24 if the shareholders of a domestic corporation that is a party 

25 to the share exchange are required or permitted to vote on the 

26 plan, the plan must provide that subsequent to approval of the 

27 plan by such shareholders the plan shall not be amended to 
28 change either of the following: 

29 a. The amount or kind of shares or other securities, 
30 interests, obligations, rights to acquire shares or other 
31 securities, cash, or other property to be issued by the 

32 corporation or to be received by the shareholders of or owners 

33 of interests in any party to the share exchange in exchange 

34 for their shares or interests under the plan. 

35 b. Any of the terms or conditions of the plan if the 
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1 change would adversely affect such shareholders in any 

2 material respect. 
3 6. This section does not limit the power of a domestic 
4 corporation to acquire shares of another corporation or 
5 interests in an other entity in a transaction other than a 
6 share exchange. 

7 Sec. 71. Section 490.1104, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 
10 490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE. 

11 In the case of a domestic corporation that is a party to a 
12 merger or share exchange: 
13 1. The plan of merger or share exchange must be adopted by 
14 the board of directors. 

15 2. Except as provided in subsection 7 and in section 

16 490.1105, after adopting the plan of merger or share exchange 

17 the board of directors must submit the plan to the 

18 shareholders for their approval. The board of directors must 
19 also transmit to the shareholders a recommendation that the 
20 shareholders approve the plan, unless the board of directors 
21 makes a determination that because of conflicts of interest or 

22 other special circumstances it should not make such a 
23 recommendation, in which case the board of directors must 

24 transmit to the shareholders the basis for that determination. 

25 3. The board of directors may condition its submission of 

26 the plan of merger or share exchange to the shareholders on 

27 any basis. 
28 4. If the plan of merger or share exchange is required to 

29 be approved by the shareholders, and if the approval is to be 

30 given at a meeting, the corporation must notify each 

31 shareholder, whether or not entitled to vote, of the meeting 

32 of shareholders at which the plan is to be submitted for 

33 approval. The notice must state that the purpose, or one of 

34 the purposes, of the meeting is to consider the plan and must 
35 contain or be accompanied by a copy or summary of the plan. 
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1 If the corporation is to be merged into an existing 

2 corporation or other entity, the notice shall also include or 

3 be accompanied by a copy or summary of the articles of 
4 incorporation or organizational documents of that corporation 
5 or other entity. If the corporation is to be merged into an 
6 existing corporation or other entity that is to be created 
7 pursuant to the merger, the notice shall include or be 

8 accompanied by a copy or summary of the articles of 

9 incorporation or organizational documents of the new 
10 corporation or other entity. 

11 5. Unless the articles of incorporation, bylaws, or the 
12 board of directors require a greater vote or a greater number 
13 of votes to be present, the approval of the plan of merger or 
14 share exchange shall require the approval of the shareholders 
15 at a meeting at which a quorum consisting of at least a 
16 majority of the votes entitled to be cast on the plan exists, 

17 and, if any cla~s or series of shares is entitled to vote as a 
18 separate group on the plan of merger or share exchange, the 

19 approval of each such separate voting group at a meeting at 
20 which a quorum of the voting group consisting of at least a 
21 majority of the votes entitled to be cast on the merger or 
22 share exchange by that voting group is present. 

23 6. Separate voting by voting groups is required for each 
24 of the following: 

25 a. On a plan of merger, by each class or series of shares 

26 that are to be converted, pursuant to the provisions of the 

27 plan of merger, into shares or other securities, interests, 
28 obligations, rights to acquire shares or other securities, 
29 cash, other property, or any combination of the foregoing, or 
30 would have a right to vote as a separate group on a provision 

31 in the plan that, if contained in a proposed amendment to 

32 articles of incorporation, would require action by separate 

33 voting groups under section 490.1004. 

34 b. On a plan of share exchange, by each class or series of 

35 shares included in the exchange, with each class or series 
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1 constituting a separate voting group. 

2 c. On a plan of merger or share exchange, if the voting 
3 group is entitled under the articles of incorporation to vote 
4 as a voting group to approve a plan of merger or share 
5 exchange. 

6 7. Unless the articles of incorporation otherwise provide, 
7 approval by the corporation's shareholders of a plan of merger 
8 or share exchange is not required if all of the following 
9 conditions are satisfied: 

10 a. The corporation will survive the merger or is the 
11 acquiring corporation in a share exchange. 
12 b. Except for amendments permitted by section 490.1005, 

13 its articles of incorporation will not be changed. 
14 c. Each shareholder of the corporation whose shares were 
15 outstanding immediately before the effective date of the 

16 merger or share exchange will hold the same number of shares, 
17 with identical preferences, limitations, and relative rights, 
18 immediately after the effective date of change. 
19 d. The issuance in the merger or share exchange of shares 
20 or other securities convertible into or rights exercisable for 
21 shares does not require a vote under section 490.621, 

22 subsection 6. 
23 8. If as a result of a merger or share exchange one or 
24 more shareholders of a domestic corporation would become 

25 subject to personal liability for the obligations or 
26 liabilities of any other person or other entity, approval of 
27 the plan of merger shall require the execution, by each such 
28 shareholder, of a separate written consent to become subject 
29 to such personal liability. 

30 Sec. 72. Section 490.1105, Code 2001, is amended by 
31 striking the section and inserting in lieu thereof the 

32 following: 

33 490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN 

34 SUBSIDIARIES. 

35 1. A domestic parent corporation that owns shares of a 
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1 domestic or foreign subsidiary corporation that carry at least 

2 ninety percent of the voting power of each class and series of 
3 the outstanding shares of the subsidiary that have voting 
4 power may merge the subsidiary into itself or into another 
5 such subsidiary, or merge itself into the subsidiary, without 

6 the approval of the board of directors or shareholders of the 
7 subsidiary unless the articles of incorporation of any of the 
8 corporations otherwise provide, and unless, in the case of a 

9 foreign subsidiary, approval by the subsidiary's board of 

10 directors or shareholders is required by the laws under which 
11 the subsidiary is organized. 

12 2. If under subsection 1 approval of a merger by the 
13 subsidiary's shareholders is not required, the parent 
14 corporation shall, within ten days after the effective date of 
15 the merger, notify each of the subsidiary's shareholders that 
16 the merger has become effective. 

17 3. Except as provided in subsections 1 and 2, a merger 

18 between a parent and subsidiary shall be governed by the 

19 provisions of this division, applicable to mergers generally. 

20 Sec. 73. Section 490.1106, Code 2001, is amended by 
21 striking the section and inserting in lieu thereof the 
22 following: 

23 490.1106 ARTICLES OF MERGER OR SHARE EXCHANGE. 

24 1. After a plan of merger or share exchange has been 

25 adopted and approved as required by this chapter, articles of 

26 merger or share exchange shall be executed on behalf of each 
27 party to the merger or share exchange by any officer or other 

28 duly authorized representative. The articles shall set forth 
29 the following: 

30 a. The names of the parties to the merger or share 
31 exchange and the date on which the merger or share exchange 
32 occurred or is to be effective. 

33 b. If the articles of incorporation of the survivor of a 

34 merger are amended, or if a new corporation is created as a 

35 result of a merger, the amendments to the survivor's articles 
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1 of incorporation or the articles of incorporation of the new 

2 corporation. 
3 c. If the plan of merger or share exchange required 
4 approval by the shareholders of a domestic corporation that 
5 was a party to the merger or share exchange, a statement that 
6 the plan was duly approved by the shareholders and, if voting 
7 by any separate voting group was required, by each such 
8 separate voting group, in the manner required by this chapter 

9 and the articles of incorporation. 
10 d. If the plan of merger or share exchange did not require 
11 approval by the shareholders of a domestic corporation that 
12 was a party to the merger or share exchange, a statement to 
13 that effect. 
14 e. As to each foreign corporation and each other entity 
15 that was a party to the merger or share exchange, a statement 
16 that the plan and the performance of its terms were duly 
17 authorized by al~ action required by the laws under which the 
18 corporation or other entity is organized or by which it is 
19 governed, and by its articles of incorporation or 
20 organizational documents. 
21 2. Articles of merger or share exchange shall be delivered 
22 to the secretary of state for filing by the survivor of the 
23 merger or the acquiring corporation in a share exchange and 
24 shall take effect on the effective date of the merger or share 

25 exchange. 
26 Sec. 74. Section 490.1107, Code 2001, is amended by 
27 striking the section and inserting in lieu thereof the 
28 following: 
29 490.1107 EFFECT OF MERGER OR SHARE EXCHANGE. 

30 1. When a merger becomes effective, certain acts shall 

31 occur as follows: 
32 a. The corporation or other entity that is designated in 

33 the plan of merger as the survivor continues or comes into 

34 existence, as the case may be. 
35 b. The separate existence of every corporation or other 
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l entity that is merged into the survivor ceases. 
2 c. All property owned by, and every contract right 

3 possessed by, each corporation or other entity that merges 

4 into the survivor is vested in the survivor without reversion 

5 or impairment. 
6 d. All liabilities of each corporation or other entity 
7 that is merged into the survivor are vested in the survivor. 

8 e. The name of the survivor may, but need not be, 

9 substituted in any pending proceeding for the name of any 

10 party to the merger whose separate existence ceased in the 

11 merger. 
12 f. The articles of incorporation or organizational 

13 documents of the survivor are amended to the extent provided 
14 in the plan of merger. 
15 g. The articles of incorporation or organizational 
16 documents of a survivor that is created by the merger become 

17 effective. 
18 h. The shares of each corporation that is a party to the 

19 merger, and the interests in another entity that is a party to 
20 a merger, that are to be converted under the plan of merger 
21 into shares, interests, obligations, rights to acquire 
22 securities, other securities, cash, other property, or any 
23 combination of the foregoing, are converted, and the former 

24 holders of such shares or interests are entitled only to the 
25 rights provided to them in the plan of merger or to any rights 

26 they may have under division XIII. 

27 2. When a share exchange becomes effective, the shares of 

28 each domestic corporation that are to be exchanged for shares 
29 or other securities, interests, obligations, rights to acquire 
30 shares or securities, other securities, cash, other property, 

31 or any combination of the foregoing, are entitled only to the 

32 rights provided to them in the plan of share exchange or to 

33 any rights they may have under division XIII. 

34 3. Any shareholder of a domestic corporation that is a 
35 party to a merger or share exchange who, prior to the merger 
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1 or share exchange, was liable for the liabilities or 

2 obligations of such corporation, shall not be released from 

3 such liabilities or obligations by reason of the merger or 
4 share exchange. 

5 4. Upon a merger becoming effective, a foreign 
6 corporation, or a foreign other entity that is the survivor of 

7 the mergers, is deemed to do both of the following: 

8 a. Appoint the secretary of state as its agent for service 

9 of process in a proceeding to enforce the rights of 

10 shareholders of each domestic corporation that is a party to 

11 the merger who exercise appraisal rights. 
12 b. Agree that it will promptly pay the amount, if any, to 
13 which such shareholders are entitled under division XIII. 
14 Sec. 75. Section 490.1108, Code 2001, is amended by 
15 striking the section and inserting in lieu thereof the 

16 following: 

17 490.1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE. 

18 1. Unless otherwise provided in a plan of merger or share 
19 exchange or in the laws under which a foreign corporation or a 
20 domestic or foreign other entity that is a party to a merger 
21 or a share exchange is organized or by which it is governed, 
22 after the plan has been adopted and approved as required by 
23 this division, and at any time before the merger or share 

24 exchange has become effective, it may be abandoned by any 

25 party to the merger or share exchange without action by the 

26 party's shareholders or owners of interests, in accordance 

27 with any procedures set forth in the plan of merger or share 
28 exchange or, if no such procedures are set forth in the plan, 
29 in the manner determined by the board of directors of a 

30 corporation, or the managers of any other entity, subject to 

31 any contractual rights of other parties to the merger or share 

32 exchange. 

33 2. If a merger or share exchange is abandoned under 

34 subsection l after articles of merger or share exchange have 

35 been filed with the secretary of state but before the merger 
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1 or share exchange has become effective, a statement that the 

2 merger or share exchange has been abandoned in accordance with 

3 this section, executed on behalf of a party to the merger or 
4 share exchange by an officer or other duly authorized 
5 representative, shall be delivered to the secretary of state 
6 for filing prior to the effective date of the merger or share 
7 exchange. Upon filing, the statement shall take effect and 

8 the merger or share exchange shall be deemed abandoned and 

9 shall not become effective. 

10 Sec. 76. section 490.1201, Code 2001, is amended to read 

11 as follows: 
12 490.1201 SAbE DISPOSITION OF ASSETS ~N-RE66bAR-€98RSE-eP 

13 BSS~NESS-ANB-M9R~6A6E-9P-ASSE~S NOT REQUIRING SHAREHOLDER 

14 APPROVAL. 

15 

16 

l.--A-eo~po~a~ioft-may,-oft-ene-~e~ms-afte-eoftei~ions-ane-ro~ 

~ne-eoftsiee~a~ion-de~ermifted-by-~ne-boa~d-o£-di~eetors 

17 Approval of the shareholders of a corporation is not required 

18 to do any of the following, unless the articles of 

19 incorporation otherwise provide: 
20 a. 1. Seii To sell, lease, exchange, or otherwise dispose 
21 of aii,-o~-substaft~iaiiy-aii,-or-i~s-property any or all of 
22 the corporation's assets in the usual and regular course of 
23 business. 
24 b. 2. Mor~gage To mortgage, pledge, dedicate to the 
25 repayment of indebtedness, whether with or without recourse, 

26 or otherwise encumber any or all of i~s-properey the 

27 corporation's assets, whether or not in the usual and regular 

28 course of business. 

29 e. ~ ~~afts£er To transfer any or all of its-properey-~o-a 
30 eorpo~etion-eii-~he-sneres the corporation's assets to one or 

31 more corporations or other entities all of the shares or 
32 interests of which are owned by the transferring corporation 

33 whethe~-or-ftot-ift-~ne-usuai-eourse-of-busiftess. 

34 %.--Sftiess-the-ar~±eies-o£-±neorpera~ion-require-±tr 

35 a~roYai-by-the-sharehoiders-o£-a-transaet±on-deser±bed-ift 
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1 s~bseet~on-t-~s-not-re~~~red. 

2 4. To distribute assets pro rata to the holders of one or 
3 more classes or series of the corporation's shares. 
4 Sec. 77. Section 490.1202, Code 2001, is amended to read 
5 as follows: 
6 490.1202 SAbE-eP-ASSE~S-9~HER-~HAN-~N-RE66bAR-€98RSE-9P 

7 B6S~NESS SHAREHOLDER APPROVAL OF CERTAIN DISPOSITIONS. 
8 1. A eorporat~on-mey-se%% sale, lease, exchange, or 
9 otherwise-d~spose-o£-el%,-or-s~bstent~e%%y-al%,-o£-~ts 

10 property,-w~tn-or-w±tno~t-tne-geod-w±l!,-otherwise-tnen-~n-tne 
11 ~s~el-and-re~~ier-eo~rse-o£-btts±ness,-on-the-terms-and 

12 eon~±t~ons-an~-£or-tne-eens±~erat±on-determ~nea-by other 
13 disposition of assets, other than a disposition described in 
14 section 490.1201, requires approval of the eorporation~s-boerd 
15 o£-a±reetors,-±£ corporation's shareholders if the disposition 
16 would leave the corporation without a significant continuing 
17 business activity. If a corporation retains a business 
18 activity that represented at least twenty-five percent of 
19 total assets at the end of the most recently completed fiscal 
20 year, and twenty-five percent of either income from continuing 
21 operations before taxes or revenues from continuing operations 
22 for that fiscal year, in each case of the corporation and its 
23 subsidiaries on a consolidated basis, the corporation will 
24 conclusively be deemed to have retained a significant 
25 continuing business activity; but no presumption that the 
26 disposition will leave the corporation without a significant 
27 continuing business activity shall arise from the fact that 
28 the corporation's continuing business activity does not equal 
29 or exceed any of these percentages. 
30 2. A disposition that requires approval of the 
31 shareholders under subsection 1 shall be initiated by a 
32 resolution by the board of directors proposes-end-its 

33 authorizing the disposition. After adoption of such a 
34 resolution, the board of directors shall submit the proposed 
35 disposition to the shareholders for their approval. The board 
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1 of directors shall also transmit to the shareholders a 
2 recommendation that the shareholders approve the proposed 

3 ~ransae~ion~ 
4 ~~--Por-a-transae~ion-eo-~e-att~hori~ed-beeh-ef-ehe 

5 £oiiow~ng-mttse-oeettr~ 

6 a~--~he-board-o£-direetors-mttse-reeommend-~he-~ro~osed 

7 transaeeion-~o-~he-shareheiders disposition, unless the board 
8 of directors de~ermines makes a determination that because of 

9 een£iiee conflicts of interest or other special circumstances 

10 it should not make no such a recommendation and-eommttnieatesL 

11 in which case the basis-£or-its-determinae±on board of 

12 directors shall transmit to the shareholders wieh the 
13 sttbm±ssion-e£-the-proposed-transaetion basis for that 
14 determination. 
15 b~--The-sharehoiders-ent±tied-te-¥ete-must-appre¥e-the 

16 transaet±on~ 

17 3. The board of directors may condition its submission of 

18 a disposition to the propesed-transaetien shareholders under 

19 subsection 2 on any basis. 
20 4. The If a disposition is required to be approved by the 
21 shareholders under subsection 1, and if the approval is to be 
22 given at a meeting, the corporation shall notify each 

23 shareholder, whether or not entitled to vote, of the ~reposed 
24 sharehe~ders~-meet±ng-±n-aeeerdanee-with-seet±on-496~765 
25 meeting of shareholders at which the disposition is to be 

26 submitted for approval. The notice mttst-a~se shall state that 

27 the purpose, or one of the purposes, of the meeting is to 

28 consider the saie,-iease,-exehange,-er-ether disposition e£ 
29 all,-er-sttbstantiaiiy-ai~,-tne-preperty-o£-~he-eerporation-and 
30 eontain-er-be-aeeempan±ed-by and shall contain a description 
31 of the transaetion disposition, including the terms and 

32 conditions of the disposition and the consideration to be 

33 received by the corporation. 

34 5. Unless the articles of incorporation, bylaws, or the 

35 board of directors acting pursuant to subsection 3 require a 
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1 greater vote or a veee-by-vet~ng-gre~ps,-the-transaet~on-to-ee 

2 a~t~or~~ee-m~st-be-appreved-~y-a-ma;erity-ef-ali greater 

3 number of votes to be presented, the approval of a disposition 

4 by the shareholders shall require the approval of the 

5 shareholders at a meeting at which a quorum consisting of at 
6 least a majority of the votes entitled to be cast on the 

7 transaetien disposition exists. 

8 6. After a sa%e,-iease,-exe~ange,-er-etner-dispos~tion-e£ 

9 ~roperty-is-a~theri~ed,-tne-transaetien disposition has been 

10 approved by the shareholders under subsection 2, and at any 

11 time before the disposition has been consummated, it may be 

12 abandoned by the corporation without action by the 
13 shareholders, subject to any contractual rights witho~t 

14 f~rther-snarenoider-aeeion of other parties to the 

15 disposition. 

16 7. A-transaetien-tnat-eenstit~tes-a-distri~~tion-is 

17 governed-by-seetion-499~649-and-not-by-t~is-seetion~ ! 
18 disposition of assets in the course of dissolution under 

19 division XIV is not governed by this section. 

20 8. The assets of a direct or indirect consolidated 

21 subsidiary shall be deemed the assets of the parent 

22 corporation for the purposes of this section. 
23 Sec. 78. Section 490.1301, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 

25 following: 

26 490.1301 DEFINITIONS. 

27 In this division, unless the context otherwise requires: 

28 1. "Affiliate" means a person that directly or indirectly 

29 through one or more intermediaries controls, is controlled by, 

30 or is under common control with another person or is a senior 

31 executive thereof. For purposes of section 490.1302, 

32 subsection 2, paragraph "d", a person is deemed to be an 

33 affiliate of its senior executives. 

34 2. "Beneficial shareholder" means a person who is the 

35 beneficial owner of shares held in a voting trust or by a 
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1 nominee on the beneficial owner's behalf. 
2 3. "Corporation" means the issuer of the shares held by a 
3 shareholder demanding appraisal. In addition, for matters 
4 covered in sections 490.1322 through 490.1331, "corporation" 
5 includes the surviving entity in a merger. 
6 4. "Fair value" means the value of the corporation's 
7 shares determined according to the following: 
8 a. Immediately before the effectuation of the corporate 
9 action to which the shareholder objects. 

10 b. Using customary and current valuation concepts and 

11 techniques generally employed for similar businesses in the 
12 context of the transaction requiring appraisal. 
13 c. Without discounting for lack of marketability or 
14 minority status except, if appropriate, for amendments to the 
15 articles pursuant to section 490.1302, subsection 1, paragraph 
16 "e". 
17 5. "Interest" means interest from the effective date of 
18 the corporate action until the date of payment, at the rate of 
19 interest on judgments in this state on the effective date of 
20 the corporate action. 
21 6. "Preferred shares" means a class or series of shares 
22 whose holders have preference over any other class or series 
23 with respect to distributions. 
24 7. "Record shareholder" means the person in whose name 
25 shares are registered in the records of the corporation or the 
26 beneficial owner of shares to the extent of the rights granted 

27 by a nominee certificate on file with the corporation. 
28 8. "Senior executive" means the chief executive officer, 
29 chief operating officer, chief financial officer, and anyone 
30 in charge of a principal business unit or function. 
31 9. "Shareholder" means both a record shareholder and a 
32 beneficial shareholder. 

33 Sec. 79. Section 490.1302, Code 2001, is amended to read 
34 as follows: 

35 490.1302 SHAREHOLDERS' RIGHT TO 8%SSBN'l' APPRAISAL. 
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1 1. A shareholder is entitled to dissen~-£rem appraisal 

2 rights, and to obtain payment of the fair value of the 

3 shareholder's sharesL in the event of7 any of the following 

4 corporate actions: 

5 a. Consummation of a ~%an-ef merger to which the 

6 corporation is a party if either of the following apply: 

7 (1) Shareholder approval is required for the merger by 

8 section •967ii63-e~-~he-ar~~e%es-ef-~neerpore~~on-end-~he 

9 ~hareholder-is-entitled-to-vete-on-the-merger 490.1104 and the 

10 shareholder is entitled to vote on the merger, except that 

11 appraisal rights shall not be available to any shareholder of 

12 the corporation with respect to shares of any class or series 

13 that remain outstanding after consummation of the merger. 

14 (2) The corporation is a subsidiary ~hat-is-merged-wi~h 

15 ~ts-parent-~nde~ and the merger is governed by section 

16 •9e.iie• 490.1105. 
17 b. Consummation of a pian-of share exchange to which the 

18 corporation is a party as the corporation whose shares will be 

19 acquired, if the shareholder is entitled to vote on the pian 
20 exchange, except that appraisal rights shall not be available 

21 to any shareholder of the corporation with respect to any 

22 class or series of shares of the corporation that is not 

23 exchanged. 

24 c. Consummation of a saie-or-exehange-o£-a%%,-or 
25 s~~stant~aliy-a%%7-o£-the-proper~y-o£-the-eorperation-e~her 
26 ~han-~n-the-ttstta%-and-regttiar-eettrse-ef-bttsiness,-i£-the 
27 sharehoider-is-entit%ed-te-~ote-on-the-sale-er-exehange7 

28 inei~d~ng-a-sale-in-disseitttien,-bttt-not-ineittding-a-saie 
29 p~~sttan~-~e-eottr~-erder-or-a-sa%e-£or-eash-pttrsttan~-~e-a-p%an 

30 by-whieh-a%%-or-sttbs~an~iaiiy-aii-e£-~he-net-proeeeds-of-the 

31 saie-wiii-be-dis~ribttted-to-the-sharehoiders-within-one-year 

32 a£te~-~he-date-ef-sa%e disposition of assets pursuant to 

33 section 490.1202 if the shareholder is entitled to vote on the 

34 disposition. 

35 d. An amendment of the articles of incorporation with 
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1 respect to a class or series of shares that ma~eria%±y-and 

2 adverse±y-a££eets-ri~hts-in-respeet-o£-a-dissenter~s-shares 

3 beea~se-i~-does-any-or-a±±-o£-~he-foiiowin~~ 

4 t±t--A±~ers-or-aboi±shes-a-preferentiai-r±~ht-or-the 

5 sl'lares':" 
6 t~t--ereates,-aiters,-or-aboiishes-a-r±~ht-in-respeet-of 

7 redemption,-ine±~din9-a-prov±sion-respeeting-a-sinking-r~ne 

8 £or-the-redemption-or-rep~rehase;-of-~he-shares':" 
9 t3t--A±ters-or-aho±ishes-a-preempt±ve-r±ght-er-the-ho%der 

10 or-the-shares-to-aeq~±re-shares-or-other-seettr±ties':" 
11 t•t--Exeittdes-or-i±m±ts-the-right-of-~he-shares-to-vote-on 

12 any-matter;-or-to-ettmttlate-votes,-o~her-than-a-l±mitat±on-by 

13 d±ittt±on-throttgh-±ssttaftee-o£-shares-or-o~her-seettr±t±es-w±th 
14 s±m±iar-vot±ng-r±ghtS':" 
15 tSt--Redttees reduces the number of shares of a class or 
16 series owned by the shareholder to a fraction of a share if 
17 the corporation has the obligation or right to repurchase the 

18 fractional share so created-±s-to-be-ae~tt±red-for-eash-ttnder 

19 seetion-499':"694. 

20 f6t--Extenes,-£or-the-f±rst-t±me-after-be±ng-goverfted-by 

21 th±s-ehapter,-the-per±od-o£-dttrat±on-o£-a-eorporat±on 
22 organ±~ed-ttftder-eha~ter-49i-or-£ormer-ehapter-496A-and 
23 ex±st±ng-£or-a-per±od-o£-years-on-the-day-preeedin~-the-date 
24 the-eorporat±oft-is-£±rst-governed-hy-th±s-ehapter':" 
25 e. Any corporate action taken pursuant to a shareholder 

26 vote, other amendment to the articles of incorporation, 

27 merger, share exchange, or disposition of assets to the extent 

28 provided by the articles of incorporation, bylaws, or a 

29 resolution of the board of directors ~ provides that voting 
30 or nonvoting shareholders are entitled to dissent and obtain 
31 payment for their shares. 
32 2. Notwithstanding subsection 1, the availability of the 

33 appraisal rights under subsection 1, paragraphs "a" through 

34 "d", shall be limited in accordance with the following 

35 provisions: 
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1 a. Appraisal rights shall not be available for the holders 
2 of shares of any class or series of shares: 
3 (1) Listed on the New York stock exchange or the American 
4 stock exchange or designated as a national market system 
5 security on an interdealer quotation system by the national 
6 association of securities dealers, inc. 
7 {2) Not so listed or designated, but has at least two 
8 thousand shareholders and the outstanding shares of such class 
9 or series has a market value of at least twenty million 

10 dollars, exclusive of the value of such shares held by its 
11 subsidiaries, senior executives, directors, and beneficial 
12 shareholders owning more than ten percent of such shares. 
13 b. The applicability of paragraph "a" shall be determined 
14 according to the following: 
15 (1) The record date fixed to determine the shareholders 
16 entitled to receive notice of, and to vote at, the meeting of 
17 shareholders to act upon the corporate action requiring 
18 appraisal rights. 
19 {2) The day before the effective date of such corporate 
20 action if there is no meeting of shareholders. 
21 c. Paragraph."a" shall not be applicable and appraisal 
22 rights shall be available pursuant to subsection 1 for the 
23 holders of any class or series of shares who are required by 
24 the terms of the corporate action requiring appraisal rights 
25 to accept for such shares anything other than cash or shares 
26 of any class or any series of shares of any corporation, or 
27 any other proprietary interest of any other entity, that 
28 satisfies the standards set forth in paragraph "a", at the 
29 time the corporate action becomes effective. 
30 d. Paragraph "a" shall not be applicable and appraisal 
31 rights shall be available pursuant to subsection 1 for the 
32 holders of any class or series of shares where any of the 
33 following applies: 

34 (1) Any of the shares or assets of the corporation are 

35 being acguired or converted, whether by merger, share 
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1 exchange, or otherwise, pursuant to the corporate action by a 
2 person, or by an affiliate of a person, who: 
3 (a) Is, or at any time in the one-year period immediately 

4 preceding approval by the board of directors of the corporate 

5 action requiring appraisal rights was, the beneficial owner of 
6 twenty percent or more of the voting power of the corporation, 

7 excluding any shares acquired pursuant to an offer for all 
8 shares having voting power if such offer was made within one 
9 year prior to the corporate action requiring appraisal rights 

10 for consideration of the same kind and of a value equal to or 

11 less than that paid in connection with the corporate action. 

12 (b) Directly or indirectly has, or at any time in the one-

13 year period immediately preceding approval by the board of 
14 directors of the corporation of the corporate action requiring 
15 appraisal rights had, the power, contractually or otherwise, 
16 to cause the appointment or election of twenty-five percent or 
17 more of the directors to the board of directors of the 

18 corporation. 

19 (2) Any of the shares or assets of the corporation are 

20 being acquired or converted, whether by merger, share 

21 exchange, or otherwise, pursuant to such corporate action by a 
22 person, or by an affiliate of a person, who is, or at any time 

23 in the one-year period immediately preceding approval by the 
24 board of directors of the corporate action requiring appraisal 
25 rights was, a senior executive or director of the corporation 

26 or a senior executive of any affiliate thereof, and that 

27 senior executive or director will receive, as a result of the 

28 corporate action, a financial benefit not generally available 

29 to other shareholders as such, other than any of the 
30 following: 

31 (a) Employment, consulting, retirement, or similar 
32 benefits established separately and not as part of or in 

33 contemplation of the corporate action. 

34 (b) Employment, consulting, retirement, or similar 

35 benefits established in contemplation of, or as part of, the 
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l corporate action that are not more favorable than those 
2 existing before the corporate action or, if more favorable, 
3 that have been approved on behalf of the corporation in the 
4 same manner as is provided in section 490.862. 
5 (c) In the case of a director of the corporation who will, 
6 in the corporate action, become a director of the acquiring 
7 entity in the corporate action or one of its affiliates, 
8 rights and benefits as a director that are provided on the 
9 same basis as those afforded by the acguiring entity generally 

10 to other directors of such entity or such affiliate. 
11 e. For the purposes of paragraph "d" only, the term 
12 "beneficial owner" means any person who, directly or 
13 indirectly, through any contract, arrangement, or 
14 understanding, other than a revocable proxy, has or shares the 
15 power to vote, or to direct the voting of, shares, provided 
16 that a member of a national securities exchange shall not be 
17 deemed to be a beneficial owner of securities held directly or 
18 indirectly by such member on behalf of another person solely 
19 because the member is the record holder of such securities if 
20 the member is precluded by the rules of such exchange from 
21 voting without instruction on contested matters or matters 
22 that may affect substantially the rights or privileges of the 
23 holders of the securities to be voted. When two or more 
24 persons agree to act together for the purpose of voting their 
25 shares of the corporation, each member of the group formed 
26 thereby shall be deemed to have acguired beneficial ownership, 
27 as of the date of such agreement, of all voting shares of the 
28 corporation beneficially owned by any member of the group. 
29 3. Notwithstanding any other provision of section 
30 490.1302, the articles of incorporation as originally filed or 
31 any amendment thereto may limit or eliminate appraisal rights 
32 for any class or series of preferred shares, but any such 
33 limitation or elimination contained in an amendment to the 
34 articles of incorporation that limits or eliminates appraisal 

35 rights for any of such shares that are outstanding immediately 
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1 prior to the effective date of such amendment or that the 
2 corporation is or may be required to issue or sell thereafter 

3 pursuant to any conversion, exchange, or other right existing 

4 immediately before the effective date of such amendment, shall 

5 not apply to any corporate action that becomes effective 

6 within one year of that date if such action would otherwise 
7 afford appraisal rights. 

8 i• 4. A shareholder entitled to d±sse~~-end-ob~a±~-peymen~ 
9 £er-~he-shereheider~s-sheres appraisal rights under this 

10 chapter is not entitled to challenge ~he a completed corporate 

11 action eree~±ng-~he-shereheider~s-e~~±~iemen~-~nless-~he 

12 ae~±en-±s-~nlew£~%-er-£re~d~len~-w±~h-respee~-to-the 

13 shereholder-or-~he-eorpora~±on• for which appraisal rights are 

14 available unless such corporate action meets one of the 
15 following standards: 
16 a. It was not effectuated in accordance with the 
17 applicable provisions of division X, XI, or XII or the 
18 corporation's articles of incorporation, bylaws, or board of 

19 directors' resolution authorizing the corporate action. 

20 b. It was procured as a result of fraud or material 
21 misrepresentation. 

22 Sec. 80. Section 490.1303, Code 2001, is amended to read 
23 as follows: 

24 490.1303 B%SSEN~ ASSERTION OF RIGHTS BY NOMINEES AND 
25 BENEFICIAL OWNERS. 

26 1. A record shareholder may assert d±ssen~ers~ appraisal 

27 rights as to fewer than all the shares registered in ~hat ~ 
28 record shareholder's name but owned by a beneficial 

29 shareholder only if the record shareholder d±sse~ts objects 

30 with respect to all shares hene£±e±aiiy of the class or series 
31 owned by eny-o~e-person the beneficial shareholder and 
32 notifies the corporation in writing of the name and address of 
33 each person beneficial shareholder on whose behalf ~he 

34 sherehoider-esserts-d±ssen~ers~ appraisal rights are being 

35 asserted. The rights of a par~±al-d±ssenter record 
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l shareholder who asserts appraisal rights for only part of the 

2 shares held of record in the record shareholder's name under 

3 this subsection are shall be determined as if the shares as to 

4 which the record shareholder eissents objects and the record 

5 shareholder's other shares were registered in the names of 

6 different record shareholders. 

7 2. A beneficial shareholder may assert e~ssenters~ 
8 appraisal rights as to shares of any class or series held on 
9 tne-snareheider~s behalf of the shareholder only if the 

10 shareholder does both of the following: 

11 a. Submits to the corporation the record shareholder's 

12 written consent to the d~ssent-net-iater-tnan-tne-t~me-the 

13 bene£~eial-snarenoleer-asserts-dissenters~-ri~hts assertion of 
14 such rights no later than the date referred to in section 
15 490.1322, subsection 2, paragraph "b", subparagraph (2). 
16 b. Does so with respect to all shares of wh~eh-the 
17 shareheider-~s the class of series that are beneficially owned 
18 gy the beneficial shareholder or-over-wh~eh-that-bene£~e~al 

19 shareholder-has-power-to-d~reet-the-vote. 

20 Sec. 81. Section 490.1320, Code 2001, is amended to read 
21 as follows: 
22 490.1320 NOTICE OF 8%SSBN~BRS~ APPRAISAL RIGHTS. 

23 1. If proposed corporate action ereat~n~-eissenters~ 
24 ri~hts-~nder described in section 490.1302, subsection 1, is 
25 to be submitted to a vote at a shareholders' meeting, the 

26 meeting notice must state that the corporation has concluded 

27 that the shareholders are, are not, or may be entitled to 

28 assert dissenters~ appraisal rights under this part and-be 

29 aeeompan~ed-by. If the corporation concludes that appraisal 

30 rights are or may be available, a copy of this part ~ 
31 accompany the meeting notice sent to those record shareholders 

32 entitled to exercise appraisal rights. 

33 2. %r-eorperate-aet~on-ereatin~-d~sseftters~-ri~hts-~nder 

34 In a merger pursuant to section •9e~l39i-~s-ta~en-witne~t-a 

35 vote-o£-snareho±ders 490.1105, the parent corporation shall 
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1 must notify in writing all record shareholders of the 
2 subsidiary who are entitled to assert d±sseft~ers~ appraisal 

3 rights that the corporate action was-takeft-aftd-seftd-them-the 

4 d±sseftters~-ftet±ee-deseribed became effective. Such notice 

5 must be sent within ten days after the corporate action became 

6 effective and include the materials described in section 

7 490.1322. 

8 Sec. 82. Section 490.1321, Code 2001, is amended to read 

9 as follows: 
10 490.1321 NOTICE OF INTENT TO DEMAND PAYMENT. 

11 1. If proposed corporate action ereating-d±sseft~ers~ 

12 requiring appraisal rights under section 490.1302 is submitted 

13 to a vote at a shareholders' meeting, a shareholder who wishes 

14 to assert disseftters~ appraisal rights with respect to any 

15 class or series of shares must do all of the following: 
16 a. Deliver to the corporation before the vote is taken 

17 written notice of the shareholder's intent to demand payment 
18 £or-the-sharehorder~s-shares if the proposed action is 

19 effectuated. 

20 b. Not vote the-dissen~±ng-sharehorder~s-shares, or cause 

21 or permit to be voted, any shares of such class or series in 

22 favor of the proposed action. 

23 2. A shareholder who does not satisfy the requirements of 

24 subsection 17 is not entitled to payment £or-the-sharehorder~s 
25 shares under this part. 

26 Sec. 83. Section 490.1322, Code 2001, is amended to read 
27 as follows: 

28 490.1322 B%SS~BRS~ APPRAISAL NOTICE AND FORM. 

29 1. If proposed corporate action ereatiftg-dissenters~ 

30 requiring appraisal rights under section 490.1302 is 

31 attthori~ed-at-a-sharehorders~-meeting, subsection 1, becomes 

32 effective, the corporation shari must deliver a written 

33 disseftters~ appraisal notice and form reguired by subsection 

34 2, paragraph "a", to all shareholders who satisfied the 

35 requirements of section 490.1321. In the case of a merger 
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1 under section 490.1105, the parent must deliver a written 
2 appraisal notice and form to all record shareholders who may 
3 be entitled to assert appraisal rights. 

4 2. The dissen~ers~ appraisal notice must be sent no 

5 earlier than the date the corporate action became effective 
6 and no later than ten days after ~he-prepesed-ee~po~ate-aetion 
7 is-attthor±zed-a~-a-shareho%ders~-meeting,-or,-i£-the-eorpora~e 
8 aetion-is-taken-withottt-a-ve~e-o£-~he-sharehoiders,-no-ia~er 
9 ~han-ten-days-a£~er-~he-eorpera~e-aetioft-is-takeft, such date 

10 and must do all of the following: 
11 a. State-where-~he-payment-demand-mttst-be-sent-and-where 

12 and-when Be accompanied by a form that specifies the date of 

13 the first announcement to shareholders of the principal terms 
14 of the proposed corporate action and requires the shareholder 
15 asserting appraisal rights to certify whether or not 
16 beneficial ownership of those shares for which appraisal 
17 rights are asserted was acquired before that date, and that 
18 the shareholder did not vote for the transaction. 
19 b. State all of the following: 
20 (1) Where the form must be sent and where certificates for 

21 certificated shares must be deposited and the date by which 
22 those certificates must be deposited, which date shall not be 
23 earlier than the date for receiving the required form under 
24 subparagraph (2). 
25 h.--~n£orm-ho%ders-o£-ttneerti£ieated-shares-to-what-exten~ 

26 trans£er-o£-the-shares-wiii-be-restrie~ed-a£ter-the-paymen~ 

27 demand-is-reeeived• 
28 e.--Sttppiy-a-£orm-£or-demanding-payment-tha~-ineittdes-the 

29 date-o£-~he-£irs~-annottneement-to-news-media-or-to 
30 sharehoiders-o£-the-terms-o£-~he-proposed-eorporate-aetion-and 
31 reqttires-that-the-person-asserting-dissenters~-rights-eerti£y 
32 whether-or-not-the-person-aeqttired-bene£ieia%-ownership-o£-~he 
33 shares-he£ore-~hat-date• 
34 d. 1£1 Set-a A date by which the corporation must receive 

35 the payment-demand form, which date shall not be fewer than 
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1 th~~ty forty nor more than sixty days after the date the 
2 dissente~s~-notiee-is-ae~±ve~ed appraisal notice and form are 
3 sent under subsection 1, and state that the shareholder shall 

4 have waived the right to demand appraisal with respect to the 

5 shares unless the form is received by the corporation by such 

6 specified date. 
7 (3) The corporation's estimate of the fair value of the 

8 shares. 
9 (4) That, if requested in writing, the corporation will 

10 provide, to the shareholder so requesting, within ten days 

11 after the date specified in subparagraph (2) the number of 
12 shareholders who return the forms by the specified date and 

13 the total number of shares owned by them. 

14 (5) The date by which the notice to withdraw under section 

15 490.1323 must be received, which date must be within twenty 
~6 days after the date specified in subparagraph (2). 

17 e. c. Be accompanied by a copy of this division. 
18 Sec. 84. Section 490.1323, Code 2001, is amended to read 
19 as follows: 

20 490.1323 98~¥-~9-BBMANB-PA¥MBN~ PERFECTION OF RIGHTS --

21 RIGHT TO WITHDRAW. 

22 1. A shareholder seft~-a-d~ssen~ers~ who receives notice 
23 dese~ibed-±n pursuant to section 490.1322 and who wishes to 
24 exercise appraisal rights must demand-paymen~, certify on the 

25 form sent by the corporation whether the sharehe%der 

26 beneficial owner of such shares acquired beneficial ownership 
27 of the shares before the date required to be set forth in the 

28 disseftte~si notice pursuant to section 490.1322, subsection 2, 

29 paragraph J1eu "a". If a shareholder fails to make this 

30 certification, the corporation may elect to treat the 

31 shareholder's shares as after-acquired shares under section 

32 490.1325, and deposit the shareholder's certificates in 

33 accordance with the terms of the notice by the date referred 
34 to in the notice pursuant to section 490.1322, subsection 2, 

35 paragraph "b", subparagraph (2}. Once a shareholder deposits 
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1 that shareholder's certificates or, in the case of 
2 uncertificated shares, returns the executed forms, that 
3 shareholder loses all rights as a shareholder, unless the 
4 shareholder withdraws pursuant to subsection 2. 
5 2. The shareholder who demands payment and deposits the 
6 shareholder's shares under subsection 1 retains all other 
7 rights of a shareholder until these rights are canceled or 
8 modified by the taking of the proposed corporate action. A 
9 shareholder who has complied with subsection 1 may 

10 nevertheless decline to exercise appraisal rights and withdraw 
11 from the appraisal process by so notifying the corporation in 
12 writing by the date set forth in the appraisal notice pursuant 
13 to section 490.1322, subsection 2, paragraph "b", subparagraph 
14 (5). A shareholder who fails to so withdraw from the 
15 appraisal process shall not thereafter withdraw without the 
16 corporation's written consent. 
17 3. A shareholder who does not demand payment or execute 
18 and return the form and, in the case of certificated shares, 
19 deposit the shareholder's share certificates where required, 
20 each by the date set forth in the dissenters' notice described 
21 in section 490.1322, subsection 2, is shall not be entitled to 
22 payment for the shareholder's shares under this division. 
23 Sec. 85. Section 490.1324, Code 2001, is amended by 
24 striking the section and inserting in lieu thereof the 
25 following: 
26 490.1324 PAYMENT. 

27 1. Except as provided in section 490.1325, within thirty 
28 days after the form required by section 490.1322, subsection 
29 2, paragraph "b", subparagraph (2), the corporation shall pay 
30 in cash to those shareholders who complied with section 
31 490.1323, subsection 1, the amount the corporation estimates 
32 to be the fair value of their shares, plus interest. 
33 2. The payment to each shareholder pursuant to subsection 
34 1 must be accompanied by all of the following: 
35 a. Financial statements of the corporation that issued the 
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1 shares to be appraised, consisting of a balance sheet as of 

2 the end of a fiscal year ending not more than sixteen months 
3 before the date of payment, an income statement for that year, 

4 a statement of changes in shareholders' equity for that year, 

5 and the latest available interim financial statements, if any. 

6 b. A statement of the corporation's estimate of the fair 

7 value of the shares, which estimate must equal or exceed the 

8 corporation's estimate given pursuant to section 490.1322, 

9 subsection 2, paragraph "b", subparagraph (3). 

10 c. A statement that shareholders described in subsection 1 

11 have the right to demand further payment under section 

12 490.1326 and that if any such shareholder does not do so 

13 within the time period specified therein, such shareholder 

14 shall be deemed to have accepted such payment in full 

15 satisfaction of the corporation's obligations under this 

16 chapter. 

17 Sec. 86. Section 490.1325, Code 2001, is amended by 
18 striking the section and inserting in lieu thereof the 

19 following: 

20 490.1325 AFTER-ACQUIRED SHARES. 

21 1. A corporation may elect to withhold payment required by 

22 section 490.1324 from any shareholder who did not certify that 

23 beneficial ownership of all of the shareholder's shares for 

24 which appraisal rights are asserted was acquired before the 

25 date set forth in the appraisal notice sent pursuant to 
26 section 490.1322, subsection 2, paragraph "a". 

27 2. If the corporation elects to withhold payment under 

28 subsection 1, it must within thirty days after the form 

29 required by section 490.1322, subsection 2, paragraph "b", 

30 subparagraph (2), is due, notify all shareholders who are 

31 described in subsection 1 regarding all of the following: 

32 a. Of the information required by section 490.1324, 
33 subsection 2, paragraph "a". 

34 b. Of the corporation's estimate of fair value pursuant to 
35 section 490.1324, subsection 2, paragraph "b". 
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1 c. That they may accept the corporation's estimate of fair 
2 value, plus interest, in full satisfaction of their demands or 
3 demand appraisal under section 490.1326. 

4 d. That those shareholders who wish to accept such offer 
5 must notify the corporation of their acceptance of the 

6 corporation's offer within thirty days after receiving the 
7 offer. 
8 e. That those shareholders who do not satisfy the 
9 requirements for demanding appraisal under section 490.1326 

10 shall be deemed to have accepted the corporation's offer. 
11 3. Within ten days after receiving the shareholder's 
12 acceptance pursuant to subsection 2, the corporation must pay 
13 in cash the amount it offered under subsection 2, paragraph 

14 "b", to each shareholder who agreed to accept the 
15 corporation's offer in full satisfaction of the shareholder's 
16 demand. 
17 4. Within forty days after sending the notice described in 
18 subsection 2, the corporation must pay in cash the amount it 
19 offered to pay under subsection 2, paragraph "b", to each 
20 shareholder described in subsection 2, paragraph "e". 
21 Sec. 87. Section 490.1326, Code 2001, is amended by 

22 striking the section and inserting in lieu thereof the 
23 following: 
24 490.1326 PROCEDURE IF SHAREHOLDER DISSATISFIED WITH 

25 PAYMENT OR OFFER. 

26 1. A shareholder paid pursuant to section 490.1324 who is 
27 dissatisfied with the amount of the payment must notify the 
28 corporation in writing of that shareholder's estimate of the 

29 fair value of the shares and demand payment of that estimate 
30 plus interest, less any payment under section 490.1324. A 

31 shareholder offered payment under section 490.1325 who is 
32 dissatisfied with that offer must reject the offer and demand 
33 payment of the shareholder's stated estimate of the fair value 
34 of the shares plus interest. 
35 2. A shareholder who fails to notify the corporation in 
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1 writing of that shareholder's demand to be paid the 
2 shareholder's stated estimate of the fair value plus interest 
3 under subsection 1 within thirty days after receiving the 
4 corporation's payment or offer of payment under section 

5 490.1324 or 490.1325, respectively, waives the right to demand 

6 payment under this section and shall be entitled only to the 

7 payment made or offered pursuant to those respective sections. 

8 Sec. 88. Section 490.1330, Code 2001, is amended to read 

9 as follows: 
10 490.1330 COURT ACTION. 
11 1. If a aemaftd shareholder makes demands for payment under 
12 section •9e~i3i8 490.1326 that remains unsettled, the 

13 corporation shall commence a proceeding within sixty days 

14 after receiving the payment demand and petition the court to 

15 determine the fair value of the shares and accrued interest. 

16 If the corporation does not commence the proceeding within the 
17 sixty-day period, it shall pay in cash to each disseft~er-whese 
18 demand-remains-ttftse~~%ed-~he-amettn~-demaftded shareholder the 
19 amount the shareholder demanded pursuant to section 490.1326 
20 plus interest. 

21 2. The corporation shall commence the proceeding in the 

22 district court of the county where a the corporation's 

23 principal office or, if none ift-~his-s~a~e, its registered 

24 office, in this state is located. If the corporation is a 
25 foreign corporation without a registered office in this state, 
26 it shall commence the proceeding in the county in this state 
27 where the principal office or registered office of the 

28 domestic corporation merged with er-whese-shares-were-aeqHired 
29 by the foreign corporation was located at the time of the 
30 transaction. 

31 3. The corporation shall make all dissen~ers shareholders, 

32 whether or not residents of this state, whose demands remain 

33 unsettled parties to the proceeding as in an action against 

34 their shares and all parties must be served with a copy of the 
35 petition. Nonresidents may be served by registered or 
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l certified mail or by publication as provided by law. 
2 4. The jurisdiction of the court in which the proceeding 
3 is commenced under subsection 2 is plenary and exclusive. The 
4 court may appoint one or more persons as appraisers to receive 
5 evidence and recommend a decision on the question of fair 
6 value. The appraisers shall have the powers described in the 

7 order appointing them, or in any amendment to it. The 
8 d±sseftters shareholders demanding appraisal rights are 
9 entitled to the same discovery rights as parties in other 

10 civil proceedings. There shall be no right to a jury trial. 
11 5. Each dissenter shareholder made a party to the 
12 proceeding is entitled to judgment for either of the 
13 following: 

14 a. The amount, if any, by which the court finds the fair 
15 value of the dissen~er~s shareholder's shares, plus interest, 
16 exceeds the amount paid by the corporation to the shareholder 
17 for such shares. 
18 b. The fair value, plus aeer~ed interest, of the 
19 d~sseftter~s-a£ter-aeq~±red shareholder's shares for which the 

20 corporation elected to withhold payment under section 496~iai~ 
21 490.1325. 

22 6. Notwithstanding the provisions of this division, if the 
23 corporation is a bank holding company as defined in section 
24 524.1801, fair value, at the election of the bank holding 
25 company, may be determined as provided in section 524.1406, 

26 subsection 3, prior to giving notice under section 490.1320 or 
27 490.1322. The fair value as determined shall be included in 
28 any notice under section 490.1320 or 490.1322, and section 
29 496~laie 490.1326 shall not apply. 

30 Sec. 89. Section 490.1331, Code 2001, is amended to read s 

31 follows: 
32 490.1331 COURT COSTS AND COUNSEL FEES. 
33 1. The court in an appraisal proceeding commenced under 
34 section 490.1330 shall determine all costs of the proceeding, 

35 including the reasonable compensation and expenses of 
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1 appraisers appointed by the court. The court shall assess the 
2 costs against the corporation, except that the court may 
3 assess costs against all or some of the aissen~e~s 
4 shareholders demanding appraisal, in amounts the court finds 

5 equitable, to the extent the court finds the-dissente~s such 

6 shareholders acted arbitrarily, vexatiously, or not in good 

7 faith in-demending-payment-~nde~-seet±on-•99.Y3%8 with respect 

8 to the rights provided by this division. 

9 2. The court in an appraisal proceeding may also assess 
10 the fees and expenses of counsel and experts for the 
11 respective parties, in amounts the court finds equitable, for 
12 either of the following: 
13 a. Against the corporation and in favor of any or all 

14 d±ssente~s shareholders demanding appraisal if the court finds 

15 the corporation did not substantially comply with the 

16 requirements of seetions section 490.1320 thro~gh-~99.%3i8L 
17 490.1322, 490.1324, or 490.1325. 
18 b. Against either the corporation or a d±ssente~ 
19 shareholder demanding appraisal, in favor of any other party, 

20 if the court finds that the party against whom the fees and 

21 expenses are assessed acted arbitrarily, vexatiously, or not 
22 in good faith with respect to the rights provided by this 

23 chapter. 

24 3. If the court in an appraisal proceeding finds that the 
25 services of counsel for any dissenter shareholder were of 
26 substantial benefit to other dissenters shareholders similarly 
27 situated, and that the fees for those services should not be 

28 assessed against the corporation, the court may award to these 

29 ~ counsel reasonable fees to be paid out of the amounts 

30 awarded the d*ssenters shareholders who were benefited. 

31 4. To the extent the corporation fails to make a required 

32 payment pursuant to section 490.1324, 490.1325, or 490.1326, 

33 the shareholder may sue directly for the amount owed and, to 

34 the extent successful, shall be entitled to recover from the 
35 corporation all costs and expenses of the suit, including 
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1 counsel fees. 
2 Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001, 

3 are amended to read as follows: 
4 4. The corporation shall notify each shareholder, whether 
5 or not entitled to vote, of the proposed shareholders' meeting 

6 ±"-eecorde~ce-w±eh-seeeioft-496.~65. The notice must also 
7 state that the purpose, or one of the purposes, of the meeting 
8 is to consider dissolving the corporation. 
9 5. Unless the articles of incorporation, bylaws, or the 

10 board of directors acting pursuant to subsection 3 requires a 
11 greater vote, a greater number of shares to be present, or a 
12 vote by voting groups, adoption of the proposal to dissolve to 
13 be-ado~eed-m~st-be-appro~ed-by-a-major±ey-o£-aii shall require 
14 the approval of the shareholders at a meeting at which the 
15 quorum consisting of at least a majority of the votes entitled 
16 to be cast o"-thae-~roposal exists. 
17 Sec. 91. Section 490.1403, Code 2001, is amended to read 
18 as follows: 
19 490.1403 ARTICLES OF DISSOLUTION. 

20 1. At any time after dissolution is authorized, the 
21 corporation may dissolve by delivering to the secretary of 
22 state for filing articles of dissolution setting forth all of 
23 the following: 
24 a. The name of the corporation. 
25 b. The date dissolution was authorized. 
26 c. If dissolution was approved by the shareholders,-both 
27 o£-the-£oiiowiftg~ 
28 tit--~he-ft~mber-o£-Yotes-efttitied-to-he-east-oft a statement 
29 1h!l the proposal to dissolve was duly approved by the 
30 shareholders in the manner required by this chapter and by the 
31 articles of incorporation. 
32 tit--E±ther-the-totai-ftttmber-o£-voees-cast-£or-aftd-agai"st 
33 d±ssoi~t±oft-or-the-totai-ftttmber-o£-~nd±sp~ted-~otes-ease-£or 

34 d±ssoi~t±oft-and-a-statemeftt-that-the-ft~mber-east-£or 
35 dissoitttioft-was-stt££ieieftt-£or-a~provaiT 
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1 d~--~~-votift9-hy-votift9-~rottps-wes-reqttired7-tne 

2 ift~ormetioft-reqttired-by-paregrepn-uen-mHst-be-seperate~y 
3 provided-~or-eeen-votift~-grottp-entit%ed-eo-voee-separete%y-oft 

4 the-pian-to-disso~ve~ 
5 2. A corporation is dissolved upon the effective date of 

6 its articles of dissolution. 
7 3. For purposes of this division, "dissolved corporation" 

8 means a corporation whose articles of dissolution have become 

9 effective and includes a successor entity to which the 
10 remaining assets of the corporation are transferred subject to 
11 its liabilities for purposes of liquidation. 
12 Sec. 92. Section 490.1404, subsection 3, paragraph f, Code 
13 2001, is amended to read as follows: 

14 f. If shareholder action was required to revoke the 

15 dissolution, the information required by section 490.1403, 
16 subsection 1, paragraph "c" or-ndn. 

17 Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001, 
18 are amended to read as follows: 
19 1. A dissolved corporation may dispose of the known claims 
20 against it by £o~iowift~-tne-proeedttre-deseribed-±n-tnis 
21 seetion notifying its known claimants in writing of the 

22 dissolution at any time after its effective date. 

23 2. The-dissoived-eorperation-shai%-ftot±fy-its-kftOWft 

24 eiaimants-in-writin~-or-the-disseitttioft-at-any-time-a£ter-±ts 
25 e££eetive-date~ The written notice must do all of the 
26 following: 

27 a. 
28 b. 
29 c. 
30 hundred 

Describe information that must be included in a claim. 

Provide a mailing address where a claim may be sent. 
State the deadline, which may not be fewer than one 

twenty days from the effective date of the written 

31 notice, by which the dissolved corporation must receive the 

32 claim. 

33 d. State that the claim will be barred if not received by 
34 the deadline. 

35 Sec. 94. Section 490.1407, Code 2001, is amended to read 
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1 as follows: 

2 490.1407 BNHN9WN OTHER CLAIMS AGAINST DISSOLVED 

3 CORPORATION. 

4 1. A dissolved corporation may also publish notice of its 
5 dissolution and request that persons with claims against the 
6 dissolved corporation present them in accordance with the 
7 notice. 

8 2. The notice must meet all of the following requirements: 
9 a. Be published one time in a newspaper of general 

10 circulation in the county where the dissolved corporation's 
11 principal office or, if none in this state, its registered 
12 office is or was last located. 
13 b. Describe the information that must be included in a 

14 claim and provide a mailing address where the claim may be 
15 sent. 
16 c. State that a claim against the dissolved corporation 
17 will be barred unless a proceeding to enforce the claim is 
18 commenced within £±ve three years after the publication of the 
19 notice. 
20 3. If the dissolved corporation publishes a newspaper 

21 notice in accordance with subsection 2, the claim of each of 
22 the following claimants is barred unless the claimant 
23 commences a proceeding to enforce the claim against the 
24 dissolved corporation within £±ve three years after the 
25 publication date of the newspaper notice: 
26 a. A claimant who d±d-~ot-reee±ve was not given written 
27 notice under section 490.1406. 
28 b. A claimant whose claim was timely sent to the dissolved 
29 corporation but not acted on. 

30 c. A claimant whose claim is contingent or based on an 

31 event occurring after the effective date of dissolution. 

32 4. A claim that is not barred by section 490.1406, 
33 subsection 2, or subsection 3 of this section, may be enforced 
34 u~der-tn±s-seet±e~ in either of the following ways: 
35 a. Against the dissolved corporation, to the extent of its 
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1 undistributed assets. 
2 b. %£ Except as provided in section 490.1408, subsection 
3 !L the assets have been distributed in liquidation, against a 
4 shareholder of the dissolved corporation to the extent of the 

5 shareholder's pro rata share of the claim or the corporate 

6 assets distributed to the shareholder in liquidation, 

7 whichever is less, but a shareholder's total liability for all 

8 claims under this section shall not exceed the total amount of 
9 assets distributed to the shareholder in liquidation. 

10 Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDINGS. 
11 1. A dissolved corporation that has published a notice 
12 under section 490.1407 may file an application with the 

13 district court of the county where the dissolved corporation's 
14 principal office or, if none in this state, its registered 

15 office is located for a determination of the amount and form 

16 of security to be provided for payment of claims that are 

17 contingent or have not been made known to the dissolved 
18 corporation or that are based on an event occurring after the 
19 effective date of dissolution but that, based on the facts 

20 known to the dissolved corporation, are reasonably estimated 
21 to arise after the effective date of dissolution. Provision 

22 need not be made for any claim that is or is reasonably 

23 anticipated to be barred under section 490.1407, subsection 3. 

24 2. Within ten days after the filing of the application, 

25 notice of the proceeding shall be given by the dissolved 
26 corporation to each claimant holding a contingent claim whose 
27 contingent claim is shown on the records of the dissolved 
28 corporation. 

29 3. The court may appoint a guardian ad litem to represent 

30 all claimants whose identities are unknown in any proceeding 

31 brought under this section. The reasonable fees and expenses 

32 of such guardian, including all reasonable expert witness 

33 fees, shall be paid by the dissolved corporation. 

34 4. Provision by the dissolved corporation for security in 
35 the amount and the form ordered by the court under subsection 
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l l, shall satisfy the dissolved corporation's obligations with 
2 respect to claims that are contingent, have not been made 
3 known to the dissolved corporation or are based on an event 

4 occurring after the effective date of dissolution, and such 

5 claims shall not be enforced against a shareholder who 

6 received assets in liquidation. 

7 Sec. 96. NEW SECTION. 490.1409 DIRECTOR DUTIES. 
8 1. Directors shall cause the dissolved corporation to 
9 discharge or make reasonable provision for the payment of 

10 claims and make distributions of assets to shareholders after 
ll payment or provision for claims. 

12 2. Directors of a dissolved corporation which has disposed 

13 of claims under section 490.1406, 490.1407, or 490.1408 shall 

14 not be liable for breach of subsection 1, with respect to 

15 claims against the dissolved corporation that are barred or 

16 satisfied under section 490.1406, 490.1407, or 490.1408. 
17 Sec. 97. Section 490.1431, Code 2001, is amended by adding 
18 the following new subsection: 
19 NEW SUBSECTION. 4. Within ten days of the commencement of 
20 a proceeding under section 490.1430, subsection 2, to dissolve 

21 a corporation that has no shares listed on a national 

22 securities exchange or regularly traded in a market maintained 

23 by one or more members of a national securities exchange, the 

24 corporation must send to all shareholders, other than the 
25 petitioner, a notice stating that the shareholders are 
26 entitled to avoid the dissolution of the corporation by 
27 electing to purchase the petitioner's shares under section 

28 490.1434, and a copy of section 490.1434. 

29 Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE IN 

30 LIEU OF DISSOLUTION. 
31 1. In a proceeding under section 490.1430, subsection 2, 

32 to dissolve a corporation that has no shares listed on a 
33 national securities exchange or regularly traded in a market 
34 maintained by one or more members of a national or affiliated 

35 securities association, the corporation may elect or, if it 
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1 fails to elect, one or more shareholders may elect to purchase 
2 all shares owned by the petitioning shareholder at the fair 
3 value of the shares. An election pursuant to this section 
4 shall be irrevocable unless the court determines that it is 

5 equitable to set aside or modify the election. 
6 2. An election to purchase pursuant to this section may be 

7 filed with the court at any time within ninety days after the 

8 filing of the petition under section 490.1430, subsection 2, 

9 or at such later time as the court in its discretion may 

10 allow. If the election to purchase is filed by one or more 
11 shareholders, the corporation shall, within ten days 
12 thereafter, give written notice to all shareholders, other 
13 than the petitioner. The notice must state the name and 

14 number of shares owned by the petitioner and the name and 

15 number of shares owned by each electing shareholder and must 

16 advise the recipients of their right to join the election to 

17 purchase shares in accordance with this section. Shareholders 
18 who wish to participate must file notice of their intention to 
19 join in the purchase no later than thirty days after the 
20 effective date of the notice to them. All shareholders who 
21 have filed an election or notice of their intention to 
22 participate in the election to purchase thereby become parties 

23 to the proceeding and shall participate in the purchase in 

24 proportion to their ownership of shares as of the date the 

25 first election was filed, unless they otherwise agree or the 

26 court otherwise directs. After an election has been filed by 
27 the corporation or one or more shareholders, the proceeding 
28 under section 490.1430, subsection 2, shall not be 

29 discontinued or settled, nor may the petitioning shareholder 
30 sell or otherwise dispose of the shareholder's shares, unless 

31 the court determines that it would be equitable to the 

32 corporation and the shareholders, other than the petitioner, 

33 to permit such discontinuance, settlement, sale, or other 
34 disposition. 

35 3. If, within sixty days of the filing of the first 
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1 election, the parties reach agreement as to the fair value and 
2 terms of purchase of the petitioner's shares, the court shall 
3 enter an order directing the purchase of the petitioner's 
4 shares upon the terms and conditions agreed to by the parties. 
5 4. If the parties are unable to reach an agreement as 
6 provided for in subsection 3, the court, upon application of 

7 any party, shall stay the section 490.1430, subsection 2, 
8 proceedings and determine the fair value of the petitioner's 
9 shares as of the day before the date on which the petition 

10 under section 490.1430, subsection 2, was filed or as of such 
11 other date as the court deems appropriate under the 
12 circumstances. 
13 
14 

5. Upon determining the fair value of the shares, the 
court shall enter an order directing the purchase upon such 

15 terms and conditions as the court deems appropriate, which may 
16 include payment of the purchase price in installments, where 
17 necessary in the interests of equity, provision for security 
18 to assure payment of the purchase price and any additional 
19 costs, fees, and expenses as may have been awarded, and, if 
20 the shares are to be purchased by shareholders, the allocation 
21 of shares among them. In allocating petitioner's shares among 
22 holders of different classes of shares, the court shall 

23 attempt to preserve the existing distribution of voting rights 
24 among holders of different classes insofar as practicable and 
25 may direct that holders of a specific class or classes shall 
26 not participate in the purchase. Interest may be allowed at 
27 the rate and from the date determined by the court to be 
28 equitable, but if the court finds that the refusal of the 
29 petitioning shareholder to accept an offer of payment was 
30 arbitrary or otherwise not in good faith, no interest shall be 

31 allowed. If the court finds that the petitioning shareholder 

32 has probable grounds for relief under section 490.1430, 
33 subsection 2, paragraph "b" or "d", it may award to the 
34 petitioning shareholder reasonable fees and expenses of 
35 counsel and of any experts employed by the shareholder. 
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1 6. Upon entry of an order under subsection 3 or 5, the 

2 court shall dismiss the petition to dissolve the corporation 
3 under section 490.1430, and the petitioning shareholder shall 
4 no longer have any rights or status as a shareholder of the 
5 corporation, except the right to receive the amounts awarded 
6 to the shareholder by the order of the court which shall be 

7 enforceable in the same manner as any other judgment. 

8 7. The purchase ordered pursuant to subsection 5 shall be 

9 made within ten days after the date the order becomes final 

10 unless before that time the corporation files with the court a 
11 notice of its intention to adopt articles of dissolution 
12 pursuant to sections 490.1402 and 490.1403, which articles 
13 must then be adopted and filed within fifty days thereafter. 
14 Upon filing of such articles of dissolution, the corporation 

15 shall be dissolved in accordance with the provisions of 

16 sections 490.1405 through 490.1407, and the order entered 

17 pursuant to subsection 5 shall no longer be of any force or 

18 effect, except that the court may award the petitioning 
19 shareholder reasonable fees and expenses in accordance with 
20 the provisions of the last sentence of subsection 5 and the 
21 petitioner may continue to pursue any claims previously 
22 asserted on behalf of the corporation. 
23 8. Any payment by the corporation pursuant to an order 

24 under subsection 3 or 5, other than an award of fees and 

25 expenses pursuant to subsection 5, is subject to the 
26 provisions of section 490.640. 

27 Sec. 99. Section 490.1603, Code 2001, is amended to read 
28 as follows: 

29 490.1603 SCOPE OF INSPECTION RIGHT. 

30 1. A shareholder's agent or attorney has the same 

31 inspection and copying rights as the shareholder the-agent-or 

32 atto~ney-~epresents represented. 

33 2. The right to copy records under section 490.1602 

34 includes, if reasonable, the right to receive copies made-ey 

35 ~hotographie7-xerographie7-or-other-teehfto%og~ea%-means £y 
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1 xerographic or other means, including copies through an 
2 electronic transmission if available and so requested by the 
3 shareholder. 
4 3. The corporation may comply at its expense with a 
5 shareholder's demand to inspect the record of shareholders 
6 under section 490.1602, subsection 2, paragraph "c", by 
7 providing the shareholder with a list of shareholders that was 
8 compiled no earlier than the date of the shareholder's demand. 
9 3• 4. The corporation may impose a reasonable charge, 

10 covering the costs of labor and material, for copies of any 
11 documents provided to the shareholder. The charge shall not 
12 exceed the estimated cost of production~ or reproduction~ 
13 transmission of the records. 
14 4•--The-eorpora~~oft-may-eomp%y-w~~h-a-~hareho%eer~~-eemaftd 

15 to-ift~pee~-the-reeord-o£-shareho%ders-~nder-see~~oft-496•i66~, 

16 s~bseetion-~,-para~raph-~e~-by-pro~iding-the-sharehoider-with 
17 a-iis~-of-±ts-sharehoider~-tha~-was-eompiied-~o-eariier-~han 

18 the-date-of-the-~harehoider~~-eemand• 
19 Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

20 DIRECTORS. 

21 1. A director of a corporation is entitled to inspect and 
22 copy the books, records, and documents of the corporation at 
23 any reasonable time to the extent reasonably related to the 
24 performance of the director's duties as a director, including 
25 duties as a member of a committee, but not for any other 
26 purpose or in any manner that would violate any duty to the 
27 corporation. 
28 2. The district court of the county where the 
29 corporation's principal office, or if none in this state, its 
30 registered office, is located may order inspection and copying 
31 of the books, records, and documents at the corporation's 

32 expense, upon application of a director who has been refused 
33 such inspection rights, unless the corporation establishes 
34 that the director is not entitled to such inspection rights. 
35 The court shall dispose of an application under this 
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l subsection on an expedited basis. 
2 3. If an order is issued, the court may include provisions 
3 protecting the corporation from undue burden or expense, and 
4 prohibiting the director from using information obtained upon 
5 exercise of the inspection rights in a manner that would 

6 violate a duty to the corporation, and may also order the 

7 corporation to reimburse the director for the director's 

8 costs, including reasonable counsel fees, incurred in 

9 connection with the application. 
10 Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 
11 REQUIREMENT. 
12 1. Whenever notice is required to be given under any 
13 provision of this chapter to any shareholder, such notice 

14 shall not be required to be given if either of the following 

15 applies: 

16 a. Notice of two consecutive annual meetings, and all 

17 notices of meetings during the period between such two 
18 consecutive annual meetings, have been sent to such 
19 shareholder at such shareholder's address as shown on the 

20 records of the corporation and have been returned 
21 undeliverable. 

22 b. All, but not less than two, payments of dividends on 

23 securities during a twelve-month period, or two consecutive 

24 payments of dividends on securities during a period of more 
25 than twelve months, have been sent to such shareholder at such 
26 shareholder's address as shown on the records of the 

27 corporation and have been returned undeliverable. 
28 2. If any such shareholder shall deliver to the 
29 corporation a written notice setting forth such shareholder's 

30 then-current address, the requirement that notice be given to 

31 such shareholder shall be reinstated. 

32 Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328, 

33 and 490.1621, Code 2001, are repealed. 

34 Sec. 103. CODE EDITOR DIRECTIVE. The following division 
35 and part titles shall be changed by the Code editor: 
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1 1. Division XII shall be retitled DISPOSITION OF ASSETS. 
2 2. Division XIII shall be retitled APPRAISAL RIGHTS. 
3 3. Division XIII, Part A, shall be retitled RIGHT TO 
4 APPRAISAL AND PAYMENT FOR SHARES. 

5 4. Division XIII, Part B, shall be retitled PROCEDURE FOR 

6 EXERCISE OF APPRAISAL RIGHTS. 

7 Sec. 104. EFFECTIVE DATE. This Act, takes effect January 

8 l, 2003. 

9 EXPLANATION 
10 The following overview highlights the areas of change to 
11 the Iowa Business Corporations Act: 
12 AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code 
13 section 490.202 allows shareholders the option to include in 

14 the articles of incorporation a provision eliminating or 

15 limiting the liability of a director to the corporation or its 

16 shareholders, with certain exceptions. The provision on this 

17 issue is currently in Code section 490.832, but it contains 
18 more general language on exceptions than the new provision. 
19 AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS. 
20 Current Code section 490.831 on director conflicts of interest 
21 is deleted and several new sections on the issue are added 

22 from Code sections 490.860 through 490.863. Director 

23 conflicting interest transactions require independent 

24 examination and approval, either by independent directors, or 
25 shareholders, or the court. Definitions are added for 
26 "conflicting interest", "director's conflicting interest 

27 transaction", "related person", "required disclosure", and 

28 "time of commitment" in Code section 490.860. 
29 AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current 

30 Code section 490.740 on derivative proceedings is replaced 

31 with a new part that includes definitions and addresses 

32 shareholder demand on the corporation, stay of proceedings, 

33 dismissal of the action, settlement, and payment of expenses. 
34 Code section 490.742 would allow a shareholder to commence 
35 a derivative proceeding after 90 days after the demand was 
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1 made unless the shareholder has earlier been notified that the 

2 demand has been rejected by the corporation or unless 
3 irreparable injury to the corporation would result by waiting 

4 for the expiration of the 90-day period. 
5 An independent litigation committee may be appointed to 
6 investigate and make recommendations concerning derivative 

7 proceedings under Code section 490.744. 
8 In addition, the bill allows such investigation and 

9 recommendation to be made by a panel appointed either by the 

10 independent directors present at a meeting of the board of 
11 directors if the independent directors constitute a quorum or, 
12 if the independent directors do not constitute a quorum, a 
13 committee of two or more independent directors appointed by a 
14 majority vote of independent directors present at a meeting of 
15 the board of directors. Code section 490.744 addresses the 

16 issue of independence and provides that by itself, the 

17 nomination or el~ction of the director by persons who are 

18 defendants in the derivative proceeding or against whom the 
19 action is demanded shall not cause a director to be considered 

20 as not independent. 
21 AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code 

22 section 490.732 validates shareholder agreements appearing in 

23 the articles or signed by all shareholders, and it authorizes 

24 wide latitude in their content for corporations whose shares 

25 are not listed on a national securities exchange or regularly 

26 traded in a market maintained by one or more members of a 
27 national or affiliated securities association. 
28 New Code section 490.1434 provides an alternative to the 
29 corporation and its shareholders where one or more but fewer 
30 than all shareholders petition for judicial dissolution on 

31 grounds, for example, of deadlock or oppression. The 

32 alternative essentially is a buyout of the petitioning 

33 shareholders, either for an amount the parties can negotiate 

34 or for "fair value", with the corporation having the right to 

35 do so in the first instance, and, if the corporation does not 
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1 so elect, due regard for shareholders' relative positions. 
2 AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR 
3 EXPENSES. The bill expands the authority of a corporation to 
4 indemnify a director through a charter provision adopted 
5 pursuant to new Code section 490.202, which generally permits 
6 indemnification with respect to a director's conduct to the 
7 same extent that the director's liability for that conduct can 

8 be limited under the section. Code sections 490.851 through 
9 490.859 address the procedures for making decisions on 

10 granting indemnification and authorizing an advance for 
11 expenses, and make a court order available as a remedy to 
12 enforce a legal right to indemnification or expense 
13 advancement. Code section 490.854 permits a court to order an 
14 advance for expenses. 
15 AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING. 
16 The bill amends Code section 490.702 regarding the percentage 

17 of shares required before a special meeting of shareholders 
18 must be granted, and new Code section 490.704 establishes a 
19 procedure for revoking such a demand. New Code section 
20 490.708 addresses conduct of a meeting of shareholders, 
21 providing that- a chair shall preside who, unless the articles 
22 or bylaws provide otherwise, has the authority to determine 

23 the order of business and establish rules for the conduct of 
24 the meeting. The rules adopted and the conduct of the meeting 
25 must be fair to shareholders. Code section 490.722, dealing 

26 with proxies, has been amended to encompass electronic 
27 transmission of proxies. New Code section 490.729 requires 
28 the appointment of one or more inspectors of election for 
29 publicly traded corporations and also delineates the 

30 inspector's duties. Any other corporation may appoint 

31 inspectors pursuant to section 490.729. 

32 AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section 

33 490.140 adds definitions for "deliver", "electronic 
34 transmission", "sign" or "signature", and "voting power". 

35 Code section 490.141 provides that notice by electronic 
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1 transmission is written notice, and that notice from a 
2 corporation to a shareholder may be effective when 
3 electronically transmitted in a manner authorized by the 
4 shareholder. Code sections 490.120, 490.123, 490.124, 
5 490.125, and 490.127 all address electronic filings with the 

6 secretary of state. 
7 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS 

8 OF LIABILITY FOR DIRECTORS. New Code section 490.831, 

9 standards of liability for directors, has been added to 

10 clarify and distinguish the standard a plaintiff must meet in 
11 order for a director to be held liable. 
12 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS 
13 AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section 
14 490.842 on standards of conduct for officers is amended in 
15 light of the changes made pertaining to directors. In 

16 addition, Code section 490.1603 on the scope of a 

17 shareholder's inspection right is revised to reflect 

18 availability of electronic transmissions. New Code section 
19 490.1605 provides for inspection of records by directors. A 

20 court action is authorized in which the corporation has the 
21 burden of proof, and the court is directed to dispose of an 
22 application of a director for inspection on an expedited 
23 basis. 

24 AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum 
25 required is that stated in current 490.725, namely, "a 

26 majority of votes entitled to be cast on the matter by the 
27 voting group", unless the articles or bylaws require a greater 

28 number. Current Code language requires that the votes cast in 
29 favor of a proposed change exceed those cast opposing it. 
30 Current Code section 490.1202 addresses sales of assets 

31 other than in the regular course of business and requires 

32 shareholder approval of a sale or other disposition of all or 

33 substantially all corporate assets where it does not occur in 

34 the regular course of business. As amended, Code section 

35 490.1202 does not utilize the standard "all or substantially 
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1 all" and the requirement of a shareholder vote instead turns 
2 upon whether the disposition will leave the corporation 
3 without a significant continuing business activity. 
4 AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of 
5 changes have been made in a continuing effort to allow 
6 corporations, acting through their boards of directors and 
7 shareholders, to change the nature and shape of the enterprise 

8 and the rights of security holders, on the one hand, and, on 
9 the other hand, to allow shareholders who object to the change 

10 to withdraw from the corporation and obtain the fair value of 
11 their investment. This accommodation has been known as 
12 "dissenters' rights" or ''appraisal rights". Division XIII is 
13 amended to change the name from the former to the latter. 
14 Shareholders will not be entitled to appraisal if the terms of 

15 the class or series of shares that they hold will not be 
16 changed. 
17 The amendments to division XIII provide that a shareholder 
18 who objects to corporate action effecting fundamental change 
19 will receive fair value where the shares are publicly traded 
20 and there is a sufficient market for the shares. However, the 
21 division also includes provisions identifying conflict-of-
22 interest transactions in which the market exception will not 
23 apply and appraisal rights will be available to shareholders. 
24 AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code 
25 section 490.803 provides that a variable range for the size of 
26 the board of directors may be established by the articles or 
27 bylaws. Code section 490.825, committees of the board, has 
28 been amended to allow committees to be given more authority to 
29 act, primarily within limits stated by the board; and a new 
30 provision in Code section 490.825 would allow the board to 

31 appoint one or more directors as alternates to serve on a 

32 committee where one or more is absent or disqualified, and 

33 unless the articles, bylaws, or resolution of the board 
34 creating the committee provided otherwise, would allow the 
35 committee, upon unanimous vote of those present and not 
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1 disqualified, to appoint another director to serve in place of 
2 

3 

the absent or disqualified member. 
DISSOLUTION. Code section 490.640, governing 

4 distributions, provides that the corporation must satisfy 
5 equity and bankruptcy insolvency tests before the board can 
6 authorize a distribution, but does not apply to distributions 
7 made in liquidation. 
8 The bill provides for a three-year period to assert claims 
9 against the dissolved corporation, rather than the five years 

10 provided under the current Code, and adds two new Code 
11 sections, 490.1408 and 490.1409, that encourage directors to 
12 anticipate and provide for such claims. Critical steps 
13 include giving notice to known creditors and claimants, 
14 publication, and in the claims that are unknown or contingent, 
15 a court proceeding pursuant to Code section 490.1408, which 
16 authorizes the corporation's board to file an application in 
17 court for a determination of the amount and form of security 
18 to be provided for payment of claims that are contingent or 
19 have not been made known to the dissolved corporation or that 
20 are based on an event occurring after the effective date of 
21 dissolution, excluding claims that are or are reasonably 
22 anticipated to be barred. The court is authorized to appoint 
23 a guardian ad litem to represent such claimants. The court 
24 hearing the matter may then determine the amount and form to 
25 be provided for payment, and compliance with the court order 
26 shall satisfy the dissolved corporation's obligations with 
27 respect to claims that are contingent, have not been made 
28 known to the dissolved corporation, or are based on an event 
29 occurring after the effective date of dissolution, and such 
30 claims may not be enforced against a shareholder who received 
31 assets in liquidation. 
32 ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code 
33 section 490.809, dealing with the judicial removal of 
34 directors, requires the action be brought by or in the right 
35 of the corporation, rather than by an authorized percentage of 
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1 a class of shareholders. In addition, grounds for removal of 

2 directors have been amended. Fraudulent conduct remains a 
3 basis for removal, but dishonest conduct has been eliminated. 

4 Other grounds added are that the director "intentionally 
5 inflicted harm on the corporation", or "grossly abused the 

6 position of director". Code section 490.821, allowing the 

7 board of directors to take action without a meeting, requires 

8 that action taken without a meeting by consent must be 

9 unanimous, and that action taken by consent is the act of the 

10 board of directors when one or more consents signed by all the 

11 directors are delivered to the corporation. Consent may be 

12 withdrawn by signed revocation delivered to the corporation 
13 prior to delivery to the corporation of unrevoked consents 
14 signed by all directors. 

15 The bill takes effect January 1, 2003. 
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1 Section 1. Section 490.120, subsections 4, 7, 9, and 10, 

2 Code 2001, are amended to read as follows: 

3 4. The document must be typewritten or printed. If the 

4 document is electronically transmitted, it must be in a format 
5 that can be retrieved or reproduced in typewritten or printed 
6 form. 

7 7. The person executing the document shall sign it and 
8 state beneath or opposite the person's signature, the person's 

9 name and the capacity in which the person signs. The document 
10 may, but need not, contain~ 

11 a.--~he ~ corporate ~ea%~. seal, 

12 b.--Aft-attestation-by-the-seeretary-or-aft-a~~i~tant 

13 ~eeretary-;-

14 e.--An attestation, acknowledgment, 2£ verification;-or 

15 ~roo£. 

16 The secretary of state may accept for filing a document 

17 containing a copy of a signature, however made. 

18 9. The document must be delivered to the office of the 

19 secretary of state for filing ane-m~~t-be-aeeom~aftiea-by-the 

20 eorreet-£i%ing-£ee. Delivery may be made by electronic 

21 transmission if and to the extent permitted by the secretary 
22 of state. If it is filed in typewritten or printed form and 
23 not transmitted electronically, the secretary of state may 
24 require one exact or conformed copy to be delivered with the 

25 document, except as provided in sections 490.503 and 490.1509. 

26 10. ~he-seeretary-o£-state-may-adopt-rtt%es-£or-the 

27 eleetronie-£~l±n9-o£-doe~ment~-ana-the-eert±£ieation-o£ 

28 e%eetroftieally-£ilea-doe~ments• When the document is 

29 delivered to the office of the secretary of state for filing, 
30 the correct filing fee, and any franchise tax, license fee, or 

31 penalty, shall be paid in a manner permitted by the secretary 

32 of state. 

33 Sec. 2. Section 490.120, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 11. The secretary of state may adopt 
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1 rules for the electronic filing of documents and the 

2 certification of electronically filed documents. 

3 Sec. 3. Section 490.123, subsection 1, Code 2001, is 

4 amended to read as follows: 

5 1. Except as provided in subsection 2 and section 490.124, 

6 subsection 3, a document accepted for filing is effective at 

7 the later of the following times: 

8 a. At the date and time of filing o~-the-date-±t-±~-f±%ed, 

9 as evidenced by such means as the sec~etary of ~tate~~-date 

10 and-t±me-endor~eme~t-on-tne-or±~±nai-doe~ment state may use 

11 for the purpose of recording the date and time of filing. 

12 b. At the time specified in the document as its effective 

13 time on the date it is filed. 

14 Sec. 4. Section 490.124, subsections 1 and 2, Code 2001, 

15 are amended to read as follows: 

16 1. A domestic or foreign corporation may correct a 

17 document filed by the secretary of state if the document 

8 satisfies one or-both of the following req~±rement~: 

19 a. €ontain~ The document contains an ±~eorreet-~tatement 

20 inaccuracy. 

21 b. Wa8 The document was defectively executed, attested, 

22 sealed, verified, or acknowledged. 

23 c. The electronic transmission was defective. 

24 2. A document is corrected by complying with both of the 

25 following: 

26 a. By preparing articles of correction that satisfy all of 

27 the following requirements: 

28 {1) Describe the document, including its filing date, or 

29 attach a copy of it to the articles. 

30 (2) Specify the ±neorreet-~tatement-and-tne-reason-±t-±~ 

31 ineorreet-or-tne-man~er-in-wn±eh-tne-exeettt±on-wa~-defeet±~e 

32 inaccuracy or defect to be corrected. 

33 (3) Correct the ±neorreet-~tatement-or-defeet±ve-exee~t±on 

34 inaccuracy or defect. 

5 b. By delivering the articles to the secretary of state 

-2-

-~ 



S.F. H.F. ~5"09 

1 for filing. 

2 Sec. 5. Section 490.125, subsection 2, Code 2001, is 
3 amended to read as follows: 

4 2. The secretary of state files a document by ~tamp~ng-o~ 
5 otne~wi~e-endo~~~ft9-U£±iedu,-to9ethe~-w±th-the-~ee~eta~y~~ 

6 name-and-o££±e~ai-t±tie-and recording it as filed on the date 

7 and time of receipt;-on-botn-tne-doettment-and-tne-~eee±pt-£o~ 

8 tne-£iiin9-£ee. After filing a document, except the biennial 

9 report required by section 490.1622, and except as provided in 

10 sections 490.503 and 490.1509, the secretary of state shall 

11 deliver the-doettment;-w±th-the-£±i±n9-£ee-~eeeipt;-or 
12 aeknowledgment-o£-~eee±pt-i£-no-£ee-±~-~eqtt±~ed,-attaehed, to 

13 the domestic or foreign corporation or its representative ~ 
14 copy of the document with an acknowledgement of the date and 

15 time of filing. 

16 Sec. 6. Section 490.127, Code 2001, is amended to read as 

17 follows: 
18 490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT. 

19 A certificate attaehed-to from the secretary of state 
20 delivered with a copy of a document filed by the secretary of 
21 state,-bea~±n9-the-~ee~eta~y-o£-~tate~~-~±9nattt~e;-wnieh-may 

22 be-±n-£ae~±m±ie,-and-tne-~eai-o£-tne-~ee~eta~y-o£-~tate, is 

23 conclusive evidence that the original document is on file with 

24 the secretary of state. 
25 Sec. 7. Section 490.140, subsection 6, Code Supplement 

26 2001, is amended to read as follows: 

27 6. "Deliver" ±neittde~-ma±i or "delivery" means any method 
28 of delivery used in conventional commercial practice, 
29 including delivery in person, and by mail, commercial 

30 delivery, and electronic transmission. 

31 Sec. 8. Section 490.140, Code Supplement 2001, is amended 

32 by adding the following new subsections: 

33 NEW SUBSECTION. SA. "Electronic transmission" or 

34 "electronically transmitted" means any process of 
35 communication not directly involving the physical transfer of 
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1 paper that is suitable for the retention, retrieval, and 

2 reproduction of information by the recipient. 

3 NEW SUBSECTION. 23A. "Sign" or "signature" includes any 

4 manual, facsimile, conformed, or electronic signature. 

5 NEW SUBSECTION. 28. "Voting power" means the current 

6 power to vote in the election of directors. 

7 Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 1. Notice under this chapter must be in writing unless 

10 oral notice is reasonable under the circumstances. Notice by 

11 electronic transmission is written notice. 

12 2. Notice may be communicated in person; by te!e~hofte7 

13 teie9reph,-te!etype,-or-other-form-of-wire-or-wire!ess 

14 eommttftieetioft~-er-by-mai!-or-~rivate-earrier mail or other 

15 method of delivery; or by telephone, voice mail, or other 

16 electronic means. If these forms of personal notice are 

17 impracticable, notice may be communicated by a newspaper of 

8 general circulation in the area where published; or by radio, 

9 television, or other form of public broadcast communication. 

20 3. Written notice by a domestic or foreign corporation to 

21 its shareholder, if in a comprehensible form, is effective 

22 wheft-maiied, according to one of the following: 

23 a. Upon deposit in the United States mail, if mailed 

24 postpaid and correctly addressed to the shareholder's address 

25 shown in the corporation's current record of shareholders. 

26 b. When electronically transmitted to the shareholder in a 

27 manner authorized by the shareholder. 

28 5. Except as provided in subsection 3, written notice, if 

29 in a comprehensible form, is effective at the earliest of the 

30 following: 

31 a. When received. 

32 b. Five days after its deposit in the United States mail, 

33 as-evidefteee-by-the-~ostmar~, if mailed postpaid and correctly 

34 addressed. 

5 c. On the date shown on the return receipt, if sent by 
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1 registered or certified mail, return receipt requested, and 

2 the receipt is signed by or on behalf of the addressee. 

3 Sec. 10. Section 490.202, subsection 2, Code 2001, is 

4 amended to read as follows: 

5 2. The articles of incorporation may set forth any or all 

6 of the following: 

7 a. The names and addresses of the individuals who are to 

8 serve as the initial directors. 

9 b. Provisions not inconsistent with law regarding: 

10 (1) The purpose or purposes for which the corporation is 

11 organized. 

12 (2) Managing the business and regulating the affairs of 

13 the corporation. 

14 (3) Defining, limiting, and regulating the powers of the 

15 corporation, its board of directors, and shareholders. 

16 (4) A par value for authorized shares or classes of 

17 shares. 

18 (5) The imposition of personal liability on shareholders 

19 for the debts of the corporation to a specified extent and 

20 upon specified conditions. 

21 c. Any provision that under this chapter is required or 

22 permitted to be set forth in the bylaws. 

23 d. A-p~evi~ioft-eoft~is~eft~-wi~h-~ee~ioft-499~83%• A 

24 provision eliminating or limiting the liability of a director 

25 to the corporation or its shareholders for money damages for 

26 any action taken, or any failure to take any action, as a 

27 director, except liability for any of the following: 

28 (1) The amount of a financial benefit received by a 

29 director to which the director is not entitled. 

30 (2) An intentional infliction of harm on the corporation 

31 or the shareholders. 

32 1)) A violation of section 490.833. 

33 (4) An intentional violation of criminal law. 

34 e. A provision permitting or making obligatory 

35 indemnification of a director for liability, as defined in 
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1 section 490.850, subsection 5, to any person for any action 

2 taken, or any failure to take any action, as a director, 

3 except liability for any of the following: 

4 (1) Receipt of a financial benefit to which the person is 

5 not entitled. 

6 (2) An intentional infliction of harm on the corporation 

7 or its shareholders. 

8 (3) A violation of section 490.833. 

9 (4) An intentional violation of crjminal law. 

10 f. A provision eliminating or limiting the liability of a 

11 director to the corporation or its shareholders for money 

12 damages for any action taken, or any failure to take any 

13 action, as a director, except liability for any of the 

14 following: 

15 (1) The amount of a financial benefit received by a 

16 director to which the director is not entitled. 

17 (2) An intentional infliction of harm on the corporation 

8 or the shareholders. 

9 (3) A violation of section 490.833. 

20 (4) An intentional violation of criminal law. 

21 A provision shall not eliminate or limit the liability of a 

22 director for an act or omission occurring prior to the date 

23 when the provision in the articles of incorporation becomes 

24 effective. 

25 Sec. 11. Section 490.621, Code 2001, is amended by adding 

26 the following new subsection: 

27 NEW SUBSECTION. 6. a. An issuance of shares or other 

28 securities convertible into or rights exercisable for shares, 

29 in a transaction or a series of integrated transactions, 

30 requires approval of the shareholders, at a meeting at which a 

31 quorum exists consisting of at least a majority of the votes 

32 entitled to be cast on the matter, if both of the following 

33 conditions are satisfied: 

34 (1) The shares, other securities, or rights are issued for 

5 consideration other than cash or cash equivalents. 
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l (2) The voting power of shares that are issued and 

2 issuable as a result of the transaction or series of 

3 integrated transactions will comprise more than twenty percent 

4 of the voting power of the shares of the corporation that were 

5 outstanding immediately before the transaction. 

6 b. (1) For purposes of determining the voting power of 

7 shares issued and issuable as a result of a transaction or 

8 series of integrated transactions, the voting power of shares 

9 shall be the greater of the following: 

10 (a) The voting power of the shares to be issued. 

11 (b) The voting power of the shares that would be 

12 outstanding after giving effect to the conversion of 

13 convertible shares and other securities and the exercise of 

14 rights to be issued. 

15 (2) A series of transactions is integrated if consummation 

16 of one transaction is made contingent on consummation of one 

17 or more of the other transactions. 

18 Sec. 12. Section 490.631, subsections 2 and 3, Code 2001, 

19 are amended to read as follows: 

20 2. If the articles of incorporation prohibit the reissue 

21 of the acquired shares, the number of authorized shares is 

22 reduced by the number of shares acquired,-e££eeti~e-~poft 

23 ameftemeftt-o£-the-artieie~-o£-ifteorpo~atioft. 

24 3~--~he-boare-o£-eireetor~-may-aaopt-artiele~-o£-ameftdmeftt 

25 ttftder-th±~-~eetioft-w±thottt-~nareholeer-aetiofty-aftd-dei±~er 

26 them-to-the-~eereta~y-of-state-£or-filtft9~--~he-artiele~-mtt~t 

27 ~et-fo~th-ail-or-the-£oliowift9~ 

28 a~--~he-ftame-o£-the-eorporat±oft~ 

29 b~--~he-redttetioft-ift-the-ft~mber-o£-attthor±zed-~hare~, 

30 itemized-by-ela~~-aftd-ser±es~ 

31 e~--Phe-total-ftttmber-o£-attthorized-~hares,-itemi~ed-by 

32 elas~-aftd-~er±e~,-remaifting-a£ter-redttetion-of-the-~hare~~ 

33 Sec. 13. Section 490.640, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 7. This section shall not apply to 
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1 distributions in liquidation under division XIV. 

2 Sec. 14. Section 490.702, subsection 1, Code 2001, is 

3 amended to read as follows: 

4 1. Except as provided in subsection 5, a corporation shall 

5 hold a special meeting of shareholders upon the occurrence of 

6 either of the following: 

7 a. On call of its board of directors or the person or 

8 persons authorized to call a special meeting by the articles 

9 of incorporation or bylaws. 

10 b. If the holders of at least ten percent of all the votes 

11 entitled to be cast on any issue proposed to be considered at 

12 the proposed special meeting sign, date, and deliver to the 

13 eo~po~atio~~s-see~eta~y corporation one or more written 

14 demands for the meeting describing the purpose or purposes for 

15 which it is to be held, provided that the articles of 

16 incorporation may fix a lower percentage or a higher 

17 percentage not exceeding twenty-five percent of all the votes 

8 entitled to be cast on any issue proposed to be considered. 

9 Unless otherwise provided in the articles of incorporation, a 

20 written demand for a special meeting may be revoked by a 

21 writing to that effect received by the corporation prior to 

22 the receipt by the corporation of demands sufficient in number 
23 to require the holding of a special meeting. 

24 Sec. 15. Section 490.704, subsection 2, Code 2001, is 

25 amended to read as follows: 

26 2. A written consent shall bear the date of signature of 

27 each shareholder who signs the consent and no written consent 

28 is effective to take the corporate action referred to in the 

29 consent unless, within sixty days of the earliest dated 

30 consent delivered in the manner required by this section to 

31 the corporation, written consents signed by a sufficient 

32 number of holders to take action are delivered to the 

33 corporation. A written consent may be revoked by a writing to 

34 that effect received by the corporation prior to the receipt 

5 by the corporation of unrevoked written consents sufficient in 
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1 number to take corporate action. 

2 Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING. 

3 1. At each meeting of shareholders, a chairperson shall 

4 preside. The chairperson shall be appointed as provided in 

5 the bylaws or, in the absence of such provisions, by the 

6 board. 

7 2. The chairperson, unless the articles of incorporation 

8 or bylaws provide otherwise, shall determine the order of 

9 business and shall have the authority to establish rules for 

10 the conduct of the meeting. 

11 3. Any rules adopted for, and the conduct of, the meeting 

12 shall be fair to shareholders. 

13 4. The chairperson of the meeting shall announce at the 

14 meeting when the polls close for each matter voted upon. If 

15 no announcement is made, the polls shall be deemed to have 

16 closed upon the final adjournment of the meeting. After the 

17 polls close, no ballots, proxies, or votes nor any revocations 

18 or changes to any votes may be accepted. 

19 Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code 

20 2001, are amended to read as follows: 

21 2. A shareholder or the shareholder's agent or attorney-

22 in-fact may appoint a proxy to vote or otherwise act for the 

23 shareholder by signing an appointment form,-e~~her-~er~oftaiiy 

24 er-by-~he-~hareholder~s-a~~erftey-±ft-£ae~ or by an electronic 

25 transmission. An electronic transmission must contain or be 

26 accompanied by information from which one can determine that 

27 the shareholder, the shareholder's agent, or the shareholder's 

28 attorney-in-fact authorized the electronic transmission. 

29 3. An appointment of a proxy is effective when a signed 

30 appointment form or an electronic transmission of the 

31 appointment is received by the ~eere~ary-or-e~her-o££±eer-er 

32 a~eftt inspector of election or the officer or agent of the 

33 co~oration authorized to tabulate votes. An appointment is 

34 valid for eleven months unless a longer period is expressly 

35 provided in the appointment £erm. 
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1 4. An appointment of a proxy is revocable by-the 

2 ~ha~ehoiaer unless the appointment form eo~spiettott~iy or 

3 electronic transmission states that it is irrevocable and the 

4 appointment is coupled with an interest. Appointments coupled 

5 with an interest include, but are not limited to, the 

6 appointment of: 

7 a. A pledgee. 

8 b. A person who purchased or agreed to purchase the 

9 shares. 

10 c. A creditor of the corporation who extended it credit 

11 under terms requiring the appointment. 

12 d. An employee of the corporation whose employment 

13 contract requires the appointment. 

14 e. A party to a voting agreement created under section 

15 490.731. 

16 8. Subject to section 490.724 and to any express 

17 limitation on the proxy's authority appear~~g-o~-the-~aee-o~ 

8 stated in the appointment form or electronic transmission, a 

corporation is entitled to accept the proxy's vote or other 

action as that of the shareholder making the appointment. 

21 Sec. 18. Section 490.724, subsections 4 and 5, Code 2001, 

22 are amended to read as follows: 

23 4. The corporation and its officer or agent who accepts or 

24 rejects a vote, consent, waiver, or proxy appointment in good 

25 faith and in accordance with the standards of this section or 

26 section 490.722, subsection 2, are not liable in damages to 

27 the shareholder for the consequences of the acceptance or 

28 rejection. 

29 5. Corporate action based on the acceptance or rejection 

30 of a vote, consent, waiver, or proxy appointment under this 

31 section or section 490.722, subsection 2, is valid unless a 

32 court of competent jurisdiction determines otherwise. 

33 Sec. 19. Section 490.727, subsection 1, Code 2001, is 

34 amended to read as follows: 

5 1. The articles of incorporation or bylaws may provide for 

-10-



S.F. H.F. d509 

1 a greater quorum or voting requirement for shareholders or 

2 voting groups of shareholders than is provided for by this 

3 chapter. 

4 Sec. 20. Section 490.728, subsection 1, Code 2001, is 

5 amended to read as follows: 

6 1. Unless otherwise provided in the articles of 

7 incorporation, directors are elected by a majority plurality 

8 of the votes cast by the shares entitled to vote in the 

9 election at a meeting at which a quorum is present. 

10 Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION. 

11 1. A corporation having any shares listed on a national 

12 securities exchange or regularly traded in a market maintained 

13 by one or more members of a national or affiliated securities 

14 association shall, and any other corporation may, appoint one 

15 or more inspectors to act at a meeting of shareholders and 

16 make a written report of the inspectors' determinations. Each 

17 inspector shall take and sign an oath faithfully to execute 

18 the duties of inspector with strict impartiality and according 

19 to the best of the inspector's ability. 

20 2. The inspectors shall do all of the following: 

21 a. Ascertain the number of shares outstanding and the 

22 voting power of each. 

23 b. Determine the shares represented at a meeting. 

24 c. Determine the validity of proxies and ballots. 

25 d. Count all votes. 

26 e. Determine the result. 
27 3. An inspector may be an officer or employee of the 

28 corporation. 

29 Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS. 

30 1. An agreement among the shareholders of a corporation 

31 that complies with this section is effective among the 

32 shareholders and the corporation even though it is 
33 inconsistent with one or more other provisions of this chapter 

34 in that it does one of the following: 

35 a. Eliminates the board of directors or restricts the 
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discretion or powers of the board of directors. 

b. Governs the authorization or making of distributions 

whether or not in proportion to ownership of shares, subject 

4 to the limitations in section 490.640. 

5 c. Establishes who shall be directors or officers of the 

6 corporation, or their terms of office or manner of selection 

7 or removal. 

8 d. Governs, in general or in regard to specific matters, 

9 the exercise or division of voting power by or between the 

10 shareholders and directors or by or among any of them, 

11 including use of weighted voting rights or director proxies. 

12 e. Establishes the terms and conditions of any agreement 

13 for the transfer or use of property or the provision of 

14 services between the corporation and any shareholder, 

15 director, officer, or employee of the corporation, or among 

16 any of them. 

17 f. Transfers to one or more shareholders or other persons 

8 all or part of the authority to exercise the corporate powers 

9 or to manage the business and affairs of the corporation, 

20 including the resolution of any issue about which there exists 

21 a deadlock among directors or shareholders. 

22 g. Requires dissolution of the corporation at the request 

23 of one or more of the shareholders or upon the occurrence of a 

24 specified event or contingency. 

25 h. Otherwise governs the exercise of the corporate powers 

26 or the management of the business and affairs of the 

27 corporation or the relationship among the shareholders, the 

28 directors, and the corporation, or among any of them, and is 

29 not contrary to public policy. 

30 2. An agreement authorized by this section must satisfy 

31 all of the following requirements: 

32 a. Be set forth in one of the following places and 

33 manners: 

34 (1) The articles of incorporation or bylaws and approved 

5 by all persons who are shareholders at the time of the 
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1 agreement. 

2 (2) In a written agreement that is signed by all persons 

3 who are shareholders at the time of the agreement and is made 

4 known to the corporation. 

5 b. Be subject to amendment only by all persons who are 

6 shareholders at the time of the amendment, unless the 

7 agreement provides otherwise. 

8 c. Be valid for ten years, unless the agreement provides 

9 otherwise. 

10 3. The existence of an agreement authorized by this 

11 section shall be noted conspicuously on the front or back of 

12 each certificate for outstanding shares or on the information 

13 statement required by section 490.626, subsection 2. If at 

14 the time of the agreement the corporation has shares 

15 outstanding represented by certificates, the corporation shall 

16 recall the outstanding certificates and issue substitute 

17 certificates that comply with this section. The failure to 

18 note the existence of the agreement on the certificate or 

19 information statement shall not affect the validity of the 

20 agreement or any action taken pursuant to it. Any purchaser 

21 of shares who, at the time of purchase, did not have knowledge 

22 of the existence of the agreement shall be entitled to 

23 recision of the purchase. A purchaser shall be deemed to have 

24 knowledge of the existence of the agreement if its existence 

25 is noted on the certificate or information statement for the 

26 shares in compliance with this section and, if the shares are 

27 not represented by a certificate, the information statement is 

28 delivered to the purchaser at or prior to the time of purchase 

29 of the shares. An action to enforce the right of recision 

30 authorized by this subsection must be commenced within the 

31 earlier of ninety days after discovery of the existence of the 

32 agreement or two years after the time of purchase of the 

33 shares. 

34 4. An agreement authorized by this section shall cease to 

35 be effective when shares of the corporation are listed on a 
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1 national securities exchange or regularly traced in a market 

2 maintained by one or more members of a national or affiliated 

3 securities association. If the agreement ceases to be 

4 effective for any reason, the board of directors may, if the 

5 agreement is contained or referred to in the corporation's 

6 articles of incorporation or bylaws, adopt an amendment to the 

7 articles of incorporation or bylaws, without shareholder 

8 action, to delete the agreement and any references to it. 

9 5. An agreement authorized by this section that limits the 

10 discretion or powers of the board of directors shall relieve 

11 the directors of, and impose upon the person or persons in 

12 whom such discretion or powers are vested, liability for acts 

13 or omissions imposed by law on directors to the extent that 

14 the discretion or powers of the directors are limited by the 

15 agreement. 
16 6. The existence or performance of an agreement authorized 

by this section shall not be a ground for imposing personal 

liability on any shareholder for the acts or debts of the 

corporation even if the agreement or its performance treats 

20 the corporation as if it were a partnership or results in 

21 failure to observe the corporate formalities otherwise 

22 applicable to the matters governed by the agreement. 

23 7. Incorporators or subscribers for shares may act as 

24 shareholders with respect to an agreement authorized by this 

25 section if no shares have been issued when the agreement is 

26 made. 

27 Sec. 23. Section 490.740, Code 2001, is amended by 

28 striking the section and inserting in lieu thereof the 

29 following: 

30 490.740 DEFINITIONS. 

31 In this part, unless the context otherwise requires: 

32 1. "Derivative proceeding" means a civil suit in the right 

33 of a domestic corporation or, to the extent provided in 

34 section 490.747, in the right of a foreign corporation. 

5 2. "Shareholder" includes a beneficial owner whose shares 
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1 are held in a voting trust or held by a nominee on the 

2 beneficial owner's behalf. 

3 Sec. 24. NEW SECTION. 490.741 STANDING. 

4 A shareholder shall not commence or maintain a derivative 

5 proceeding unless the shareholder satisfies both of the 

6 following: 

7 1. Was a shareholder of the corporation at the time of the 

8 act or omission complained of or became a shareholder through 

9 transfer by operation of law from one who was a shareholder at 

10 that time. 

11 2. Fairly and adequately represents the interests of the 

12 corporation in enforcing the right of the corporation. 

13 Sec. 25. NEW SECTION. 490.742 DEMAND. 

14 A shareholder shall not commence a derivative proceeding 

15 until both of the following have occurred: 

16 1. A written demand has been made upon the corporation to 

17 take suitable action. 

18 2. Ninety days have expired from the date the demand was 

19 made, unless the shareholder has earlier been notified that 

20 the demand has been rejected by the corporation or unless 

21 irreparable injury to the 

22 for the expiration of the 

23 Sec. 26. NEW SECTION. 

corporation would result by waiting 

ninety-day period. 

490.743 STAY OF PROCEEDINGS. 

24 If the corporation commences an inquiry into the 

25 allegations made in the demand or complaint, the court may 

26 stay any derivative proceeding for a period of time as the 

27 court deems appropriate. 

28 Sec. 27. NEW SECTION. 490.744 DISMISSAL. 

29 1. A derivative proceeding shall be dismissed by the court 

30 on motion by the corporation if one of the groups specified in 

31 subsection 2 or 6 has determined in good faith after 

32 conducting a reasonable inquiry upon which its conclusions are 

33 based that the maintenance of the derivative proceeding is not 

34 in the best interests of the corporation. A corporation 

35 moving to dismiss on this basis shall submit in support of the 
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1 motion a short and concise statement of the reasons for its 

2 determination. 

3 2. Unless a panel is appointed pursuant to subsection 6, 

4 the determination in subsection 1 shall be made by one of the 

5 following: 

6 a. A majority vote of independent directors present at a 

7 meeting of the board of directors if the independent directors 

8 constitute a quorum. 

9 b. A majority vote of a committee consisting of two or 

10 more independent directors appointed by majority vote of 

11 independent directors present at a meeting of the board of 

12 directors, whether or not such independent directors 

13 constitute a quorum. 

14 3. None of the following shall by itself cause a director 

15 to be considered not independent for purposes of this section: 

16 a. The nomination or election of the director by persons 

17 who are defendants in the derivative proceeding or against 

8 whom action is demanded. 

9 b. The naming of the director as a defendant in the 

20 derivative proceeding or as a person against whom action is 

21 demanded. 

22 c. The approval by the director of the act being 

23 challenged in the derivative proceeding or demand if the act 

24 resulted in no personal benefit to the director. 

25 4. If a derivative proceeding is commenced after a 

26 determination has been made rejecting a demand by a 

27 shareholder, the complaint shall allege with particularity 

28 facts establishing one of the following: 

29 a. That a majority of the board of directors did not 

30 consist of independent directors at the time the determination 

31 was made. 

32 b. That the requirements of subsection 1 have not been 

33 met. 

34 All discovery and other proceedings shall be stayed during 

5 the pendency of any motion to dismiss unless the court finds 
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1 upon the motion of any party that particularized discovery is 

2 necessary to preserve evidence or prevent undue prejudice to 

3 that party. 

4 5. If a majority of the board of directors does not 

5 consist of independent directors at the time the determination 

6 is made, the corporation shall have the burden of proving that 

7 the requirements of subsection 1 have been met. If a majority 

8 of the board of directors consists of independent directors at 

9 the time the determination is made, the plaintiff shall have 

10 the burden of proving that the requirements of subsection 1 

11 have not been met. 

12 6. The court may appoint a panel of one or more 

13 independent persons upon motion by the corporation to make a 

14 determination whether the maintenance of the derivative 

15 proceeding is in the best interests of the corporation. In 

16 such case, the plaintiff shall have the burden of proving that 

17 the requirements of subsection 1 have not been met. 

18 Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR 

19 SETTLEMENT. 

20 A derivative proceeding shall not be discontinued or 

21 settled without the court's approval. If the court determines 

22 that a proposed discontinuance or settlement will 

23 substantially affect the interests of the corporation's 

24 shareholders or a class of shareholders, the court shall 

25 direct that notice be given to the shareholders affected. 

26 Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES. 

27 On termination of the derivative proceeding, the court may 

28 do either of the following: 

29 1. Order the corporation to pay the plaintiff's reasonable 

30 expenses, including attorney fees incurred in the proceeding, 

31 if it finds that the proceeding has resulted in a substantial 

32 benefit to the corporation. 

33 2. Order the plaintiff to pay any defendant's reasonable 

34 expenses, including attorney fees incurred in defending the 

35 proceeding, if it finds that the proceeding was commenced or 
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1 maintained without reasonable cause or for an improper 

2 purpose. 

3 Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN 

4 CORPORATIONS. 

5 In any derivative proceeding in the right of a foreign 

6 corporation, the matters covered by this part shall be 

7 governed by the laws of the jurisdiction of incorporation of 

8 the foreign corporation except for sections 490.743, 490.745, 

9 and 490.746. 

10 Sec. 31. Section 490.801, Code 2001, is amended to read as 

11 follows: 

12 490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS. 

13 1. Except as provided in ~ttb~~et±o~-3 section 490.732, 

14 each corporation must have a board of directors. 

15 2. All corporate powers shall be exercised by or under the 

16 authority of, and the business and affairs of the corporation 

17 managed by or under the direction of, its board of directors, 

8 subject to any limitation set forth in the articles of 

9 incorporation, or in an agreement authorized under section 

20 490.732. 

21 3.--A-eor~oratio~-"a~ift~-£ifty-or-£ewer-s"are"o%ders-may 

22 dispe~se-wit"-o~-i±mit-th~-attthority-of-a-boa~d-o£-dir~etors 

23 by-de~er±bin9-±~-its-a~tieie~-of-ifteor~orat±o~-who-wiii 

24 ~~rform-some-o~-aii-of-the-dttt±e~-o£-a-board-of-d±reetors. 

25 Sec. 32. Section 490.803, subsections 2, 3, and 4, Code 

26 2001, are amended to read as follows: 

27 2. rf-a-board-of-dir~etors-has-power-to-£ix-or-eha~9e-t"~ 

28 ~ttmber-of-d±~eetors,-tne-boa~d-may-i~erease-o~-deer~a~~-by 

29 th±~ty-peree~t-o~-ie~~-th~-nttmb~r-of-d±r~eto~~-ia~t-appro~ed 

30 by-th~-~"arehoiders,-bttt-o~iy-the-sna~ehoid~r~-may-i~erease-or 

31 dee~ease-by-more-tnaft-t"irty-pere~~t-tne-nttmber-of-direetors 

32 iast-appro~ed-by-the-~harenoiders. The number of directors 

33 may be increased or decreased from time to time by amendment 

34 to, or in the manner provided in, the articles of 

5 incorporation or the bylaws. 
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1 3.--~he-art±e!es-o~-±neor~orat±ofi-or-by!aws-may-estab!±~h-a 

2 variab!e-rafi~e-~or-the-~±ze-o~-the-board-of-direetor~-by 

3 ~±x±n~-a-m±nimtlm-and-maximtlm-ntlmber-o~-d±reetors.--£~-a 

4 var±ab%e-ran~e-±s-estab%i~hed,-the-ntlmber-of-d±reetors-may-be 

5 ~±xed-or-ehan9ed-£rom-t±me-to-time,-w±th±n-the-m±n±mtlm-and 

6 maximtlm,-by-the-shareheider~-er-the-board-of-d±reetors.--A~ter 

7 ~hare~-are-±s~tted,-on%y-the-~harehoider~-may-ehan9e-the-ran9e 

8 ~or-the-si~e-of-the-board-or-ehan~e-from-a-f±xed-to-a 

9 variab%e-~an~e-s±ze-board-o~-viee-ver~a. 

10 4• 3. Directors are elected at the first annual 

11 shareholders' meeting and at each annual meeting thereafter 

12 unless their terms are staggered under section 490.806. 

13 Sec. 33. Section 490.809, Code 2001, is amended to read as 

14 follows: 

15 490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING. 

16 1. The district court of the county where a corporation's 

17 principal office or, if none in this state, its registered 

18 office is located may remove a director of the corporation 

19 from office in a proceeding commenced either by or in the 

20 right of the corporation or-by-±t~-~harehoider~-ho%d±n~-at 

21 iea~t-twenty-pereent-o~-the-otltstandin~-~hares-o~-any-e%a~s if 

22 the court finds that both of the following apply: 

23 a. The director engaged in fraudulent or-d±shone~t conduct 

24 with respect to the corporation or its shareholders, grossly 

25 abused the position of director, or intentionally inflicted 

26 harm on the corporation. 

27 b. Remova%-±~ Considering the director's course of conduct 

28 and the inadequacy of other available remedies, removal would 

29 be in the best interest of the corporation. 

30 2. A shareholder proceeding on behalf of the corporation 

31 under subsection 1 shall comply with all of the requirements 

32 of division VII, part D, except section 490.741. 

33 ~. 3. The court that-removes-a, in addition to removing 

34 the directorL may bar the director from reelection for a 

35 period prescribed by the court. 
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1 3~--ff-~ha~ehe%de~~-eommenee-a-p~oeeed±n9-ttnde~-~ttb~ee~±en 

2 Y7-~hey-~ha%y-make-~he-eo~po~a~±on-a-pa~~y-defendan~. 

3 4. This section does not limit the equitable powers of the 

4 court to order other relief. 

5 Sec. 34. Section 490.821, Code 2001, is amended to read as 

6 follows: 

7 490.821 ACTION WITHOUT MEETING. 

8 1. Bnie~~ Except to the extent that the articles of 

9 incorporation or bylaws p~o~±de-o~he~wi~e require that action 

10 by the board of directors be taken at a meeting, action 

11 required or permitted by this chapter to be taken a~-a by the 

12 board of d±~ee~o~~~-mee~ing directors may be taken without a 

13 meeting if ~he-ae~±en-±~-~a~en-by-aii-membe~~-e£-~he-boa~d• 

14 ~he-ae~±en-mtt~~-be-e~±deneed-by-one-o~-mo~e-w~±~~en-eon~en~~ 

15 each director signs a consent describing the action to be 

16 taken,-~i9ned-by-eaeh-d±~ee~e~,-and-ineittded-±n-~ne-mintt~es-or 

17 £iied-wi~h-~he-ee~po~a~e-~eee~d~-~e£iee~ing-~he-ae~±en-~a~en 

8 and delivers it to the corporation. 

9 2. Action taken under this section is e££ee~±~e-when-~he 

20 Ya~~-di~ee~o~-~±9n~-the-eon~ent,-ttnie~~-~he-een~en~-~pee±£±e~ 

21 a-d±££e~ent-e£fee~i~e-date the act of the board of directors 

22 when one or more consents signed by all the directors are 

23 delivered to the corporation. The consent may specify the 

24 time at which the action taken is to be effective. A 

25 director's consent may be withdrawn by revocation signed by 

26 the director and delivered to the corporation prior to 

27 delivery to the corporation of unrevoked written consents 

28 signed by all the directors. 

29 3. A consent signed under this section has the effect of a 

30 mee~ing-~o~e an action taken at a meeting of the board of 

31 directors and may be described as such in any document. 

32 Sec. 35. Section 490.824, subsection 1, unnumbered 

33 paragraph 1, Code 2001, is amended to read as follows: 

34 Unless the articles of incorporation or bylaws require a 

5 different number, or unless otherwise specifically provided in 
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1 this chapter, a quorum of a board of directors consists of 

2 either: 

3 Sec. 36. Section 490.825, Code 2001, is amended to read as 

4 follows: 

5 490.825 COMMITTEES. 

6 1. Unless this chapter, the articles of incorporationL or 

7 the bylaws provide otherwise, a board of directors may create 

8 one or more committees and appoint one or more members of the 

9 board of directors to serve on them any committee. Eaeh 

10 eomm~ttee-may-he~e-two-o~-mo~e-member~;-whe-serve-at-the 

11 pieas~re-of-the-board-of-direetors. 

12 2. ~he Unless this chapter provides otherwise, the 

13 creation of a committee and appointment of members to it must 

14 be approved by the greater of either: 

15 a. A majority of all the directors in office when the 

16 action is taken. 

17 b. The number of directors required by the articles of 

18 incorporation or bylaws to take action under section 490.824. 

19 3. Sections 490.820 through 490.824;-wh~eh-geve~~ 

20 meeti~~~;-eetien-withotlt-meetings,-notiee-and-wai~er-of 

21 notiee;-and-qtlortlm-end-votin~-reqtlirements-of-the-board-of 

22 direeters7 apply both to committees of the board and to their 

23 members a~-weii. 

24 4. To the extent specified by the board of directors or in 

75 the articles of incorporation or bylaws, each committee may 

26 exercise the atlthority powers of the board of directors under 

27 section 490.801. 

28 5. A committee shall not, however: 

29 a. Authorize or approve distributions, except according to 

30 formula or method, or within limits, prescribed by the board 

31 of directors. 

32 b. Approve or propose to shareholders action that this 

33 chapter requires be approved by shareholders. 

34 c. Fill vacancies on the board of directors or, subject to 

35 s~bsec~ion 7, on any of its committees. 
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1 d.--Ame~d-e~tieies-e£-i~eo~po~atio~-p~~s~ant-to-seet~on 

2 49&.i99z• 

3 e. d. Adopt, amend, or repeal bylaws. 

4 £.--App~o~e-a-pian-o£-mer9er-~ot-req~~r~~~-sna~ehoider 

5 app~o"ai• 

6 9•--A~thorize-or-app~o~e-~eaeq~isit~on-o£-shares,-e~eept 

7 aeeord~~9-to-a-£ormttia-or-method-preseribed-by-the-board-o£ 

8 d~~eeto~s. 

9 h•--Attthor~ze-er-epp~o"e-the-~ssttanee-or-saie-or-eont~aet 

10 £or-saie-o£-shares,-or-determ±~e-the-desi9netio~-end-~e±eti~e 

11 ri9hts,-p~e£erenees;-a~d-±im~tations-o£-e-eiass-or-series-o£ 

12 sheres;-exeept-that-the-boa~d-of-di~eetors-may-atttho~ize-a 

13 eommittee-or-a-sen~or-e~eettt~ve-o££ieer-o£-the-eorporat~on-to 

14 do-so-withi~-iim~ts-spee~f~eaiiy-preseribed-by-the-board-o£ 

15 d~reeters• 

16 6. The creation of, delegation of authority to, or action 

17 by a committee does not alone constitute compliance by a 

8 director with the standards of conduct described in section 

19 490.830. 

20 7. The board of directors may appoint one or more 

21 directors as alternate members of any committee to replace any 

22 absent or disqualified member during the member's absence or 

23 disqualification. Unless the articles of incorporation or the 

24 bylaws or the resolution creating the committee provide 

25 otherwise, in the event of the absence or disqualification of 

26 a member of a committee, the member or members present at any 

27 meeting and not disqualified from voting, unanimously, may 

28 appoint another director to act in place of the absent or 

29 disqualified member. 

30 Sec. 37. Section 490.830, Code 2001, is amended to read as 

31 follows: 

32 490.830 SENERAb STANDARDS OF CONDUCT FOR DIRECTORS. 

33 1. A-d~reeto~ Each member of the board of directors, when 

34 discharging the duties of a director, shall disehar9e-thet 

5 di~eetor~s-dttt~es-es-e-direetor;-i~eittdin9-the-d~~eeto~~s 
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1 dtt~±e~-e~-a-m~mber-e£-a-eomm±~~e~ act in conformity with all 

2 of the following: 

3 a. In good faith. 

4 b~--w±~h-~he-eare-an-ord±fter±ly-~rttdeft~-~er~oft-±n-a-l±ke 

5 ~o~±~±eft-wott!d-exere±~e-ttnder-~±m±ler-e±rettms~aftee~. 

6 e. b. In a manner the director reasonably believes to be 

7 in the best interests of the corporation. 

8 2. The members of the board of directors or a committee of 

9 the board, when becoming informed in connection with their 

10 decision-making function or devoting attention to their 

11 oversight function, shall discharge their duties with the care 

12 that a person in a like position would reasonably believe 

13 appropriate under similar circumstances. 

14 3. In discharging board or committee duties, a director 

15 who does not have knowledge that makes reliance unwarranted is 

16 entitled to rely on the performance by any of the persons 

17 specified in subsection 5 to whom the board may have 

18 delegated, formally or informally by course of conduct, the 

~------~-o __ r duty to perform one or more of the board's 

that are delegable under applicable law. 

In discharging the-d±ree~or~~ board or committee 

director, who does not have knowledge that makes 

unwarranted, is entitled to rely on information, 

24 opinions, reports, or statements, including financial 

25 statements and other financial data, if prepared or presented 

26 by any of the fel%ow±ft~~ persons specified in subsection 5. 

27 5. A djrector is entitled to rely, in accordance with 

28 subsection 3 or 4, on any of the following: 

29 a. One or more officers or employees of the corporation 

30 whom the director reasonably believes to be reliable and 

31 competent in the matter~-~resented functions performed or the 

32 information, opinions, reports, or statements provided. 

33 b. Legal counsel, public accountants, or other persons as 

34 to matters involving skills or expertise the director 

35 reasonably believes are either of the following: 
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1 {1) Matters within the particular person's professional or 

2 expert competence. 

3 (2) Matters as to which the particular person merits 

4 confidence. 

5 c. A committee of the board of directors of which the 

6 director is not a member if the director reasonably believes 

7 the committee merits confidence. 

8 3~--A-d±~eeeo~-±~-noe-aee±ng-±n-good-£aith-i£-ehe-d±reeeo~ 

9 ha~-knowled9e-eoneerning-the-matter-±n-q~e~t±on-that-make~ 

10 rel±anee-othe~w±~e-perm±tted-ey-~~b~eetion-%-~nwa~ranted. 

11 f.--A-d±~eetor-±~-not-liable-£or-any-aet±on-taken-a~-a 

12 direeto~,-or-any-fa±i~~e-eo-take-any-aet±on7-±£-the-d±reetor 

13 performed-the-d~t±e~-o£-the-d±reetor~~-off±ee-±n-eompi±anee 

14 with-th±~-~eet±on,-or-±£,-and-to-the-extent-that,-i±ab±t±ty 

15 £or-any-~~eh-aet±on-or-£a±l~re-to-aee-ha~-been-i±m±ted-by-the 

16 art±eles-o£-±neo~porat±on-p~rs~ant-to-~eet±on-49e.e3i~ 

17 Sec. 38. Section 490.831, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

20 490.831 STANDARDS OF LIABILITY FOR DIRECTORS. 

21 1. A director shall not be liable to the corporation or 

22 its shareholders for any decision as director to take or not 

23 to take action, or any failure to take any action, unless the 

24 party asserting liability in a proceeding establishes both of 

25 the following: 

26 a. That any provision in the articles of incorporation 

27 authorized by section 490.202, subsection 2, paragraph "d", or 

28 the protection afforded by section 490.861 for action taken in 

29 compliance with section 490.862 or 490.863 if interposed as a 

30 bar to the proceeding by the director, does not preclude 

31 liability. 

32 b. That the challenged conduct consisted or was the result 

33 of one of the following: 

34 (1) Action not in good faith. 

5 (2) A decision that satisfies one of the following: 
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1 (a) That the director did not reasonably believe to be in 

2 the best interests of the corporation. 

3 (b) As to which the director was not informed to an extent 

4 the director reasonably believed appropriate in the 

5 circumstances. 

6 (3) A lack of objectivity due to the director's familial, 

7 financial, or business relationship with, or a lack of 

8 independence due to the director's domination or control by, 

9 another person having a material interest in the challenged 

10 conduct, which also meets both of the following criteria: 

11 (a) Which relationship or which domination or control 

12 could reasonably be expected to have affected the director's 

13 judgment respecting the challenged conduct in a manner adverse 

14 to the corporation. 

15 (b) After a reasonable expectation to such effect has been 

16 established, the director shall not have established that the 

17 challenged conduct was reasonably believed by the director to 

18 be in the best interests of the corporation. 

19 (4) A sustained failure of the director to devote 

20 attention to ongoing oversight of the business and affairs of 

21 the corporation, or a failure to devote timely attention, by 

22 making, or causing to be made, appropriate inquiry, when 

23 particular facts and circumstances of significant concern 

24 materialize that would alert a reasonably attentive director 

25 to the need for such oversight, attention, or inquiry. 

26 (5) Receipt of a financial benefit to which the director 

27 was not entitled or any other breach of the director's duties 

28 to deal fairly with the corporation and its shareholders that 

29 is actionable under applicable law. 

30 2. a. A party seeking to hold the director liable for 

31 money damages shall also have the burden of establishing both 

32 of the following: 

33 (1) That harm to the corporation or its shareholders has 

34 been suffered. 

35 (2) The harm suffered was proximately caused by the 
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1 director's challenged conduct. 

2 b. A party seeking to hold the director liable for other 

3 money payment under a legal remedy, such as compensation for 

4 the unauthorized use of corporate assets, shall also have 

5 whatever persuasion burden may be called for to establish that 

6 the payment sought is appropriate in the circumstances. 

7 c. A party seeking to hold the director liable for other 

8 money payment under an equitable remedy, such as profit 

9 recovery by or disgorgement to the corporation, shall also 

10 have whatever persuasion burden may be called for to establish 

11 that the equitable remedy sought is appropriate in the 

12 circumstances. 

13 3. This section shall not do any of the following: 

14 a. In any instance where fairness is at issue, such as 

15 consideration of the fairness of a transaction to the 

16 corporation under section 490.861, subsection 2, paragraph 

17 "c'', alter the burden of proving the fact or lack of fairness 

8 otherwise applicable. 

9 b. Alter the fact or lack of liability of a director under 

20 another section of this chapter, such as the provisions 

21 governing the consequences of an unlawful distribution under 

22 section 490.833 or a transactional interest under section 

23 490.861. 

24 c. Affect any rights to which the corporation or a 

25 shareholder may be entitled under another statute of this 

26 state or the United States. 

27 Sec. 39. Section 490.833, Code 2001, is amended to read as 

28 follows: 

29 490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION. 

30 1. anie~~-the-d±~eeto~-eompi±e~-w±th-the-appiieabie 

31 ~tanda~d~-of-eondttet-de~eribed-in-eeet±on-499.8387-a ~ 

32 director who votes for or assents to a distribution made-in 

33 v±oiat±on-of-th±~-ehapte~-or-the-art±ele~-o£-±neo~po~at±on in 

34 excess of what may be authorized and made pursuant to section 

5 490.640, subsection 1, or section 490.1409, subsection 1, is 

-26-

I 



S.F. H.F. ~509 

1 personally liable to the corporation for the amount of the 

2 distribution that exceeds what could have been distributed 

3 without violating thi~-~hapte~-or-the-a~tieies-of 

4 ifteorpo~atioft section 490.640, subsection 1, or section 

5 490.1409, subsection 1, if the party asserting liability 

6 establishes that when taking the action the director did not 

7 comply with section 490.830. 

8 2. A director held liable for an unlawful distribution 

9 under subsection 1 is entitled to eontribtttion-from both of 

10 the following: 

11 a. Every Contribution from every other director who voted 

12 £or-or-assented-to-the-d±stribtttion-withottt-eomp!yin9-with-the 

13 appi±eab±e-~tandard~-o£-eondttet-deser±bed-±n-seetion-49e~e3e 

14 could be held liable under subsection 1 for the unlawful 

15 distribution. 

16 b. Eaeh Recoupment from each shareholder for of the pro 

17 rata portion of the amount of the unlawful distribution the 

18 shareholder acceptedL knowing the distribution was made in 

19 violation of this-ehapter-or-the-art±~ies-of-±neorpo~at±on 

20 section 490.640, subsection 1, or section 490.1409, subsection 

21 1. 

22 3. a. A proceeding to enforce the liability of a director 

23 under subsection 1 is barred unless it is commenced within two 

24 years after one of the following dates: 

25 (1) The date on which the effect of the distribution was 

26 measured under section 490.640, subsection 5 or 7. 

27 111 The date as of which the violation of section 490.640, 

28 subsection 1, occurred as the consequence of disregard of a 

29 restriction in the articles of incorporation. 

30 {3) The date on which the distribution of assets to 

31 shareholders under section 490.1409, subsection 1, was made. 

32 b. A proceeding to enforce contribution or recoupment 

33 under subsection 2 is barred unless it is commenced within one 

34 year after the liability of the claimant has been finally 

35 adjudicated under subsection 1. 
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1 Sec. 40. Section 490.840, Code 2001, is amended to read as 

2 follows: 

3 490.840 REeBfREB OFFICERS. 

4 1. A corporation has the offiee~s offices described in its 

5 bylaws or appoin~ed designated by the board of directors in 

6 accordance with the bylaws. 

7 2. A-d~iy-appoin~ed The board of directors may elect 

8 individuals to fill one or more offices of the corporation. 

9 An officer may appoint one or more officers o~-assis~an~ 

10 offieers if authorized by the bylaws or the board of 

11 directors. 

12 3. The bylaws or the board of directors shall deiegate 

13 assign to one of the officers responsibility for preparing 

14 minutes of the directors' and shareholders' meetings and for 

15 maintaining and authenticating the records of the corporation 

16 required to be kept under section 490.1601, subsections 1 and 

17 5. 

8 4. The same individual may simultaneously hold more than 

9 one office in a corporation. 

20 Sec. 41. Section 490.842, Code 2001, is amended to read as 

21 follows: 

22 490.842 STANDARDS OF CONDUCT FOR OFFICERS. 

23 1. An officer wi~h-dise~etiona~y-atttho~i~y-shai%-diseharge 

24 ~he-offiee~~s-d~ties-~nder-that-attthority when performing in 

25 such capacity shall act in conformity with all of the 

26 following: 

27 a. In good faith. 

28 b. With the care an-ordinari%y-prttdent that a person in a 

29 like position would reasonably exercise under similar 

30 circumstances. 

31 c. In a manner the officer reasonably believes to be in 

32 the best interests of the corporation. 

33 2. In discharging the person~s officer's duties an 

34 officer, who does not have knowledge that makes reliance 

5 unwarranted, is entitled to rely on info~mation,-opinions7 
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1 reports,-or-sta~emen~s,-ineitld±n~-E±nane±a!-sta~emen~~-and 

2 other-f±naneia!-da~a,-±r-prepared-or-presen~ed-by-e±~her any 

3 of the following: 

4 a. The performance of properly delegated responsibilities 

5 by one or more employees of the corporation whom the officer 

6 reasonably believes to be reliable and competent in performing 

7 the responsibilities delegated. 

8 a. b. ene Information, opinions, reports, or statements, 

9 including financial statements and other financial data, 

10 prepared or presented by one or more ofrieers-or employees of 

11 the corporation whom the officer reasonably believes to be 

12 reliable and competent in the matters presented. 

13 b. c. Legal counsel, public accountants, or other persons 

14 retained by the corporation as to matters involving skills or 

15 expertise the officer reasonably believes are matters within 

16 the particular person's professional or expert competenCeL-2£ 

17 in which the particular person merits confidence. 

18 3. An-or£±eer-±s-not-ee~±n~-±n-~ood-£a±th-±r-~he-o£r±eer 

19 has-know!ed~e-eoneern±n~-the-met~er-±n-qttest±on-~hat-mekes 

20 re%±anee-otherw±se-perm±~~ed-by-sttbseet±on-~-tlnwarran~ed• An 

21 officer shall not be liable as an officer to the corporation 

22 or its shareholders for any decision to take or not to take 

23 action, or any failure to take any action, if the duties of 

24 the officer are performed in compliance with this section. 

25 Whether an officer who does not comply with this section shall 

26 have liability will depend in such instance on applicable law, 

27 including those principles of section 490.831 that have 

28 relevance. 

29 4.--An-orf±eer-±~-not-i±ebie-for-any-aetion-teken-as-en 

30 off±eer,-or-eny-£e±%ttre-eo-teke-eny-aetion7 -if-the-orE±eer 

31 per£ormed-~he-dtlt±es-o£-the-of£ieeris-o£f±ee-±n-eomp%±anee 

32 w±th-th±s-seet±on. 

33 Sec. 42. Section 490.843, Code 2001, is amended to read as 

34 follows: 

35 490.843 RESIGNATION AND REMOVAL OF OFFICERS. 
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1 1. An officer may resign at any time by delivering notice 

2 

3 

4 

5 

6 

7 

to the corporation. 

notice is delivered 

effective a ate time. 

later a ate time and 

officer accepts the 

o~-direetor~ or the 

A resignation is effective when the 

unless the notice specifies a later 

If a resignation is made effective at a 

the eo~~o~a~±o~ board or appointing 

future effective aete time, it~ the board 

appointing officer may fill the pending 

8 vacancy before the effective ae~e time if the board of 

9 d±ree~or~ or appointing officer provides that the successor 

10 does not take office until the effective aate time. A 

11 re~±q~at±o~-may-oe-oraiiy-eommtt~ieatea-~roviaed-tha~-the 

12 re~iq~atio~-±~-e~~eetive-o~iy-if-writte~-~otiee-o~-the 

13 ~e~±q~a~io~-±~-deiiverea-w±~h±~-twe~ty-~ottr-hottr~-of-~tteh-orai 

14 eommtt~ieetio~~ 

15 2. A-ooa~a-of-ai~eeto~~-may-remove-a~y An officer may be 

16 removed at any time with or without cause by any of the 

17 following: 

a. The board of directors. 

b. The officer who appointed such officer, unless the 

20 bylaws of the board of directors provide otherwise. 

21 c. Any other officer if authorized by the bylaws of the 

22 board of directors. 

23 3. In this section, "appointing officer" means the 

24 officer, including any successor to that officer, who 

25 appointed the officer resigning or being removed. 

26 Sec. 43. Section 490.850, Code 2001, is amended to read as 

27 follows: 

28 490.850 DEFINITIONS. 

29 As used in this part of this chapter, unless the context 

30 otherwise requires: 

31 1. "Corporation" includes any domestic or foreign 

32 predecessor entity of a corporation in a merger or-other 

33 tran~ae~io~-i~-whieh-the-preaeee~~or~~-exi~te~ee-eeasea-ttpon 

34 eo~~ttmma~±o~-of-the-~ren~ee~±e~. 

5 2. "Director" or "officer" means an individual who is or 
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1 was a director or officer, respectively, of a corporation er 

2 a~-±~d±~±d~ei who, while a director or officer of e the 

3 corporation, is or was serving at the corporation's request as 

4 a director, officer, partner, trustee, employee, or agent of 

5 another £ore±9~-er domestic or foreign corporation, 

6 partnership, joint venture, trust, employee benefit plan, or 

7 other e~terpr±se entity. A director or officer is considered 

8 to be serving an employee benefit plan at the corporation's 

9 request if the director's duties to the corporation also 

10 impose duties on, or otherwise involve services by, that 

11 director to the plan or to participants in or beneficiaries of 

12 the plan. "Director" or "officer" includes, unless the 

13 context requires otherwise, the estate or personal 

14 representative of a director or officer. 

15 3. "Disinterested director" means a director who at the 

16 time of a vote referred to in section 490.853, subsection 3, 

17 or a vote or selection referred to in section 490.855, 

18 subsection 2 or 3, is not either of the following: 

19 a. A party to the proceeding. 

20 b. An individual having a familial, financial, 

21 professional, or employment relationship with the director 

22 whose indemnification or advance for expenses is the subject 

23 of the decision being made, which relationship would, in the 

24 circumstances, reasonably be expected to exert an influence on 

25 the director's judgment when voting on the decision being 

26 made. 

27 3~ 4. "Expenses" ±~eittde includes counsel fees. 

28 4~ 5. "Liability" means the obligation to pay a judgment, 

29 settlement, penalty, fine, including an excise tax assessed 

30 with respect to an employee benefit plan, or reasonable 

31 expenses incurred with respect to a proceeding. 

32 s~ 6. "Official capacity" means: 

33 a. When used with respect to a director, the office of 

34 director in a corporation. 

35 b. When used with respect to an ±~d±~±dttet-eth~r-thaft-a 
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direetor officer, as contemplated in section 490.856, the 

office in a corporation held by the officer or-the-emp~oyme~t 

or-a9e~ey-reratio~~n±p-tt~dertake~-by-the-emp~oyee-or-a9e~t-on 

4 heha~f-of-tne-eorporatio~. 

5 "Official capacity" does not include service for any other 

6 £ore±9n-or domestic or foreign corporation or any partnership, 

7 joint venture, trust, employee benefit plan, or other 

8 e~terprise entity. 

9 6• 7. "Party" i~elttdes means an individual who was, is, or 

10 is threatened to be made a ~amed defendant or respondent in a 

11 proceeding. 

12 1• 8. "Proceeding" means any threatened, pending, or 

13 completed action, suit, or proceeding, whether civil, 

14 criminal, administrative, or investigative and whether formal 

15 or informal. 

16 Sec. 44. Section 490.851, Code 2001, is amended to read as 

17 follows: 

490.851 AS~H9Rf~¥-~9-fNBEMNfP¥ PERMISSIBLE 

INDEMNIFICATION. 

20 1. Except as otherwise provided in sttbseetio~-4 this 

21 section, a corporation may indemnify an individual made who is 

22 a party to a proceeding because the individual is or-was a 

23 director against liability incurred in the proceeding if all 

24 of the following apply: 

25 a. The individual acted in good faith. 

26 b. The individual reasonably believed: 

27 (1) In the case of conduct in the individual's official 

28 capacity with-tne-eorporation, that the individual's conduct 

29 was in the corporation's best interests. 

30 (2) In all other cases, that the individual's conduct was 

31 at least not opposed to the corporation's best interests. 

32 c. In the case of any criminal proceeding, the individual 

33 had no reasonable cause to believe the individual's conduct 

34 was unlawful 1 or the individual engaged in conduct for which 

broader indemnification has been made permissible or 
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1 obligatory under a provision of the articles of incorporation 

2 as authorized by section 490.202, subsection 2, paragraph ''e". 

3 2. A director's conduct with respect to an employee 

4 benefit plan for a purpose the director reasonably believed to 

5 be in the interests of the participants in and beneficiaries 

6 of the plan is conduct that satisfies the requirement of 

7 subsection 1, paragraph "b", subparagraph (2). 

8 3. The termination of a proceeding by judgment, order, 

9 settlement, conviction, or upon a plea of nolo contendere or 

10 its equivalent is not, of itself, determinative that the 

11 director did not meet the relevant standard of conduct 

12 described in this section. 

13 4. A Unless ordered by a court under section 490.854, 

14 subsection 1, paragraph "c", a corporation shall not indemnify 

15 a director under this section in either of the following 

16 circumstances: 

17 a. In connection with a proceeding by or in the right of 

18 the corporation ±ft-wnieh-the-di~eetor-wa~-adjttd9ed-liab%e-to 

19 the-eorpo~atioft, except for reasonable expenses incurred in 

20 connection with the proceeding if it is determined that the 

21 director has met the relevant standard of conduct under 

22 subsection 1. 

23 b. In connection with any othe~ proceeding eha~9ift9 

24 imprope~-per~oftal-befte£it-to-the-di~eetor,-whether-o~-not 

25 ±nvolvin9-aetion-in-the-direetor~~-o££ieia%-eapaeity7-in with 

26 respect to conduct for which the director was adjudged liable 

27 on the basis that per~onal the director received a financial 

28 benefit wa~-±mproperly-~eeeived-by-the-di~eeto~ to which the 

29 director was not entitled, whether or not involving action in 

30 the director's official capacity. 

31 5•--Tndemnif±eatioft-permitted-ttnder-th±~-~eetion-±n 

32 eonneet±on-with-a-proeeedin9-by-or-±n-the-~i9ht-o£-the 

33 eorpo~at+~n-i~-±imited-to-rea~onable-expen~e~-±nettr~ed-±n 

34 eonneetion-w±th-tn~-proeeed±n9• 

35 Sec. 45. Section 490.852, Code 2001, is amended to read as 
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follows: 

490.852 MANDATORY INDEMNIFICATION. 

8ftle~~-limited-by-it~-a~t±eie~-o~-ineorpo~at±oft,-a A 

4 corporation shall indemnify a director who was wholly 

5 successful, on the merits or otherwise, in the defense of any 

6 proceeding to which the director was a party because the 

7 director is or was a director of the corporation against 

8 reasonable expenses incurred by the director in connection 

9 with the proceeding. 

10 Sec. 46. Section 490.853, Code 2001, is amended to read as 

11 follows: 

12 490.853 ADVANCE FOR EXPENSES. 

13 1. A corporation may, before final disposition of a 

14 proceeding, advance funds to pay for or reimburse the 

15 reasonable expenses incurred by a director who is a party to a 

16 proceeding ±n-ad~aftee-o£-f±ftal-d±~po~±t±oft-o£-tfte-proeeee±ft9 

17 because the person is a director if any-of the person delivers 

all of the following apply to the corporation: 

a. ~he-d±~eetor-fn~ni~he~-the-eorporat±on-a A written 

20 affirmation of the director's good faith belief that the 

21 director has met the relevant standard of conduct described in 

22 section 490.851 or that the proceeding involved conduct for 

23 which liability has been eliminated under a provision of the 

24 articles of incorporation as authorized by section 490.202, 

25 subsection 2, paragraph "d". 

26 b. ~he-d±reetor-£tt~ft±~he~-the-eorporat±oft-a The director's 

27 written undertaking,-exeettted-per~oftally-o~-on-the-d±reeto~~~ 

28 behalf, to repay the-ad~aftee any funds advanced if the 

29 director is not entitled to mandatory indemnification under 

30 section 490.852 and it is ultimately determined under section 

31 490.854 or section 490.855 that the director d±d-ftot-meet-that 

32 has not met the relevant standard of conduct described in 

33 section 490.851. 

34 e~--A-eeterm±ftatioft-i~-made-~hat-the-£aet~-theft-~ftowft-to 

tho~e-ma~±n9-the-determ±ftat±on-wottle-not-p~eelttde 
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1 ~ndemn~r~eat~en-~nde~-th~s-pa~t. 

2 2. The undertaking required by subsection 1, paragraph 

3 "b", must be an unlimited general obligation of the director 

4 but need not be secured and may be accepted without reference 

5 to the financial ability of the director to make repayment. 

6 3. Bete~minations-and-a~the~izations Authorizations of 

7 payments under this section shall be made ~n-the-manne~ 

8 ~peeiried-in-~eetien-496•855 according to the one of the 

9 following: 

10 a. By the board of directors: 

11 (1) If there are two or more disinterested directors, by a 

12 majority vote of all the disinterested directors, a majority 

13 of whom shall for such purpose constitute a quorum, or by a 

14 majority of the members of a committee of two or more 

15 disinterested directors appointed by such a vote. 

16 (2) If there are fewer than two disinterested directors, 

17 by the vote necessary for action by the board in accordance 

18 with section 490.824, subsection 3, in which authorization 

19 directors who do not qualify as disinterested directors may 

20 participate. 

21 b. By the shareholders, but shares owned by or voted under 

22 the control of a director who at the time does not qualify as 

23 a disinterested director may not be voted on the 

24 authorization. 

25 Sec. 47. Section 490.854, Code 2001, is amended to read as 

26 follows: 

27 490.854 COURT-ORDERED INDEMNIFICATION. 

28 1. Bn±e~~-a-eo~pe~ation~~-a~tie±es-ef-ineerpe~atien 

29 p~ovide-ethe~wise;-a ~ director ef-the-eo~pe~a~ion who is a 

30 party to a proceeding because the person is a director may 

31 apply for indemnification or an advance for expenses to the 

32 court conducting the proceeding or to another court of 

33 competent jurisdiction. en After receipt of an application, 

34 th~-eon~~ and after giving any notice the-een~t it considers 

35 necessary may-o~de~, the court shall do one of the followi~ 
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1 a. Order indemnification if it the court determines e±the~ 

2 ef-~ne-feiiow±ng~ 

3 l.--~he that the director is entitled to mandatory 

4 indemnification under section 490.852,-±n-wh±eh-ee~e-the-eott~e 

5 ~haii-ei~e-erder-the-eerperat±on-eo-~ay-ehe-d±reetor~ 

6 ~ea~onabie-expen~e~-±nettr~ed-eo-obte±n-eott~t-oreeree 

7 ±neemn±f±eae±on. 

8 %.--~he-d±~ee~o~-±~-fa±~iy-end-ree~onabiy-ent±tied-eo 

9 ±ndemn±f±eat±on-±n-~±ew-of-aii-ene-~eie~an~-e±rettm~~anee~, 

10 whether-e~-noe-the-d±reeeor-mee-the-~tandard-of-eondttee-~et 

11 foreh-±n-~eee±on-496.85!-or-we~-adjttdged-i±ebie-as-de~er±bed 

12 ±n-~ee~±on-499•85%;-~ttbseet±en-4;-bttt-±f-ehe-d±~eeee~-wa~ 

13 adjttd~ed-~e-i±abie-the-d±~eeto~is-±ndemn±f±eae±en-±~-i±m±ted 

14 to-rea~onabie-expen~e~-±nettrred• 

15 b. Order indemnification or advance for expenses if the 

16 court determines that the director is entitled to 

17 indemnification or advance for expenses pursuant to a 

8 provision authorized by section 490.858, subsection 1. 

9 c. Order indemnification or advance for expenses if the 

20 court determines, in view of all the relevant circumstances, 

21 that it is fair and reasonable to do one of the following: 

22 (1) To indemnify the director. 

23 (2) To advance expenses to the director, even if the 

24 director has not met the relevant standard of conduct set 

25 forth in section 490.851, subsection 1, failed to comply with 

26 section 490.853 or was adjudged liable in a proceeding 

27 referred to in subsection 490.851, subsection 4, paragraph "a" 

28 or "b", but if the director was adjudged so liable the 

29 director's indemnification shall be limited to reasonable 

30 expenses incurred in connection with the proceeding. 

31 2. If the court determines that the director is entitled 

32 to indemnification under subsection 1, paragraph "a", or to 

33 indemnification or advance for expenses under subsection 1, 

34 paragraph "b", it shall also order the corporation to pay the 

5 director's reasonable expenses incurred in connection with 
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1 obtaining court-ordered indemnification or advance for 

2 expenses. If the court determines that the director is 

3 entitled to indemnification or advance for expenses under 

4 subsection 1, paragraph "c", it may also order the corporation 

5 to pay the director's reasonable expenses to obtain court-

6 ordered indemnification or advance for expenses. 

7 Sec. 48. Section 490.855, Code 2001, is amended to read as 

8 follows: 

9 490.855 DETERMINATION AND AUTHORIZATION OF 

10 INDEMNIFICATION. 

11 1. A corporation shall not indemnify a director under 

12 section 490.851 unless authorized ift-ehe for a specific e~se 

13 proceeding after a determination has been made that 

14 indemnification of the director is permissible ±ft-ehe 

15 eirettm~e8ftees because the director has met the relevant 

16 standard of conduct set forth in section 490.851. 

17 2. The determination shall be made by any of the 

18 following: 

19 a. By-ehe-board-e£-d±~eeeo~s-by-major±ty-vete-o£-a-~tto~ttm 

20 eoft~±st±ft~-o£-d±~eetors-ftot-at-the-time-~arties-to-the 

21 ~~oeeedin9~ If there are two or more disinterested directors, 

22 by the board of directors by a majority vote of all the 

23 disinterested directors, a majority of whom shall for such 

24 purpose constitute a quorum, or by a majority of the members 

25 of a committee of two or more disinterested directors 

26 appointed by such a vote. 

27 b~--~£-a-~tto~ttm-eaftftoe-be-ebteifted-ttftde~-~era~ra~~-u~n7-by 

28 meje~±ey-voee-o£-e-eomm±etee-dtt%y-des±9fteeed-by-t~e-board-o£ 

29 d±~eeto~s,-±n-w~±eh-desi9ftetioft-di~eeto~~-who-~~e-~a~t±es-m~y 

30 pa~t±e±~ete,-eofts±st±ft9-so%eiy-o£-two-o~-mo~e-di~eetors-not-at 

31 the-t±me-~8rt±es-to-the-proeeed±n9~ 

32 e~ b. By special legal counsel: 

33 (1) Selected by-the-boerd-o£-d±reetors-o~-±ts-eomm±ttee in 

34 the manner prescribed in paragraph "a" o~-ubu. 

35 (2) If e-~ttorttm-o£-the-bea~d-e£ there are fewer than two 
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1 disinterested directors ea~~ot-be-obtai~ed-~~d~~-~a~ft9~a~"-nan 

2 a~d-a-eommitt~~-ea~~ot-be-d~s±9nated-~~d~~-~a~a9~ap"-nbn, 

3 selected by ma;o~±ty-~ot~-o£ the £~ii board of directors, in 

4 which selection directors who a~e-~a~tie~ do not qualify as 

5 disinterested directors may participate. 

6 d. c. By the shareholders, but shares owned by or voted 

7 under the control of d±~eeto~s a director who a~e at the time 

8 ~a~ties-te-t"e-~~oee~di~9 does not qualify as a disinterested 

9 director shall not be voted on the determination. 

10 3. Authorization of indemnification a~d-e~ai~ation-a~-to 

11 ~ea~onabiene~s-o£-expenses shall be made in the same manner as 

12 the determination that indemnification is permissible, except 

13 that if there are fewer than two disinterested directors or if 

14 the determination is made by special legal counsel, 

15 authorization of indemnification and-~vaittation-as-to 

16 ~ea~o~abiene~~-o£-ex~e~se~ shall be made by those entitled 

17 under subsection 2, paragraph nen "b", to select special legal 

8 counsel. 

9 Sec. 49. Section 490.856, Code 2001, is amended to read as 

20 follows: 

21 490.856 INDEMNIFICATION OF OFFICERS,-EMPh9¥EES,-ANB 

22 ASEN'PS. 

23 Bnie~s-a-eo~po~atio~i~-a~t±eie~-o£-±neo~~oration-~~o~ide 

24 ot"erw±~e-aii-o£-the-£oiiow±n9-a~~iy~ 

25 ~.--A~-o££ieer-o£-the-eo~po~ation-w"o-±~-not-a-dir~eto~-is 

26 ent±tied-to-ma~dato~y-±ndemn±£ieat±on-~nde~-seet±on-499.85%, 

27 and-±s-e~t±tied-te-appiy-£or-eo~~t-o~de~ed-i~dem~±£ieat±en 

28 ~nde~-seet±on-•9&.854,-±n-eaeh-ea~e-to-the-same-extent-as-a 

29 dir~etor. 

30 %• 1. 'Phe A corporation may indemnify and advance expenses 

31 under this part to an officer,-empioyee,-o~-a9e~t of the 

32 corporation who is not-a-d±reetor-to a party to the proceeding 

33 because the person is an officer, according to all of the 

34 following: 

5 a. To the same extent as to a director. 
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1 ~. b. A-eorpora~±oft-may-a~so-±ftdemn±~y-and-advanee 

2 expeftses-~e-an-eff±eer,-emp~eyee,-er-e9en~-who-±s-no~-a 

3 d±ree~or-~o-~he-ex~eft~,-eens±s~en~-w±th-~aw,-the~ If the 

4 person is an officer but not a director, to such further 

5 extent as may be provided by ±~s the articles of 

6 incorporation, the bylaws, 9eftera~-or-spee±f±e-ee~±en a 

7 resolution of ±~s the board of directors, or contract, except 

8 for either of the following: 

9 (1) Liability in connection with a proceeding by or in the 

10 right of the corporation other than for reasonable expenses 

11 incurred in connection with the proceeding. 

12 (2) Liability arising out of conduct that constitutes any 

13 of the following: 

14 (a) Receipt by the officer of a financial benefit to which 

15 the officer is not entitled. 

16 (b) An intentional infliction of harm on the corporation 

17 or the shareholders. 

18 (c) An intentional violation of criminal law. 

19 2. The provisions of subsection 1, paragraph "b", shall 

20 apply to an officer who is also a director if the basis on 

21 which the officer is made a party to a proceeding is an act or 

22 omission solely as an officer. 

23 3. An officer of a corporation who is not a director is 

24 entitled to mandatory indemnification under section 490.852, 

25 and may apply to a court under section 490.854 for 

26 indemnification or an advance for expenses, in each case to 

27 the same extent to which a director may be entitled to 

28 indemnification or advance for expenses under those 

29 provisions. 

30 Sec. 50. Section 490.857, Code 2001, is amended to read as 

31 follows: 

32 490.857 INSURANCE. 

33 A corporation may purchase and maintain insurance on behalf 

34 of an individual who is or-was a director, or officer, 

35 emp~oyee,-er-a9en~ of the corporation, or who, while a 
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1 director, or officer,-employee,-o~-a9ent of the corporation, 

2 i~-or-wa~-~ervin9 serves at the ~e~tte~t-o£-the-eorporation 

3 corporation's request as a director, officer, partner, 

4 trustee, employee, or agent of another £o~ei9n-o~ domestic or 

5 foreign corporation, partnership, joint venture, trust, 

6 employee benefit plan, or other ente~p~i~e entity, against 

7 liability asserted against or incurred by that individual in 

8 that capacity or arising from the individual's status as a 

9 director, or officer, employee,-o~-a9ent7 whether or not the 

10 corporation would have power to indemnify or advance expenses 

11 to that individual against the same liability under ~eetion 

12 498.85!-or-498.85~ this part. 

13 

14 

15 

16 

17 

Sec. 51. 

striking the 

following: 

490.858 

PART. 

Section 490.858, Code 2001, is amended by 

section and inserting in lieu thereof the 

VARIATION BY CORPORATE ACTION -- APPLICATION OF 

8 1. A corporation may, by a provision in its articles of 

9 incorporation or bylaws or in a resolution adopted or a 

20 contract approved by its board of directors or shareholders, 

21 obligate itself in advance of the act or omission giving rise 

22 to a proceeding to provide indemnification in accordance with 

23 section 490.851 or advance funds to pay for or reimburse 

24 expenses in accordance with section 490.853. Any such 

25 obligatory provision shall be deemed to satisfy the 

26 requirements for authorization referred to in section 490.853, 

27 subsection 3, and in section 490.855, subsection 3. Any such 

28 provision that obligates the corporation to provide 

29 indemnification to the fullest extent permitted by law shall 

30 be deemed to obligate the corporation to advance funds to pay 

31 for or reimburse expenses in accordance with section 490.853 

32 to the fullest extent permitted by law, unless the provision 

33 specifically provides otherwise. 

34 2. Any provision pursuant to subsection 1 shall not 

5 obligate the corporation to indemnify or advance expenses to a 
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1 director of a predecessor of the corporation, pertaining to 

2 conduct with respect to the predecessor, unless otherwise 

3 specifically provided. Any provision for indemnification or 

4 advance for expenses in the articles of incorporation, bylaws, 

5 or a resolution of the board of directors or shareholders of a 

6 predecessor of the corporation in a merger or in a contract to 

7 which the predecessor is a party, existing at the time the 

8 merger takes effect, shall be governed by section 490.1106, 

9 subsection 1, paragraph "c". 

10 3. A corporation may, by a provision in its articles of 

11 incorporation, limit any of the rights to indemnification or 

12 advance for expenses created by or pursuant to this part. 

13 4. This part does not limit a corporation's power to pay 

14 or reimburse expenses incurred by a director or an officer in 

15 connection with the director's or officer's appearance as a 

16 witness in a proceeding at a time when the director or officer 

17 is not a party. 

18 5. This part does not limit a corporation's power to 

19 indemnify, advance expenses to, or provide or maintain 

20 insurance on behalf of an employee or agent. 

21 Sec. 52. NEW SECTION. 490.859 EXCLUSIVITY OF PART. 

22 A corporation may provide indemnification or advance 

23 expenses to a director or an officer only as permitted by this 

24 part. 

25 Sec. 53. NEW SECTION. 490.860 DEFINITIONS. 

26 In this part: 

27 1. "Conflicting interest" with respect to a corporation 

28 means the interest a director of the corporation has 

29 respecting a transaction effected or proposed to be effected 

30 by the corporation, or by a subsidiary of the corporation or 

31 any other entity in which the corporation has a controlling 

32 interest, if either of the following applies: 

33 a. Whether or not the transaction is brought before the 

34 board of directors of the corporation for action, the director 

35 knows at the time of commitment that the director or a related 
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1 person is a party to the transaction or has a beneficial 

2 financial interest in or is so closely linked to the 

3 transaction and is of such financial significance to the 

4 director or a related person that the interest would 

5 reasonably be expected to exert an influence on the director's 

6 judgment if the director were called upon to vote on the 

7 transaction. 

8 b. The transaction is brought, or is of such character and 

9 significance to the corporation that it would in the normal 

10 course be brought, before the board of directors of the 

11 corporation for action, and the director knows at the time of 

12 commitment that any of the following persons is either a party 

13 to the transaction or has a beneficial financial interest in 

14 or is so closely linked to the transaction and is of such 

15 financial significance to the person that the interest would 

16 reasonably be expected to exert an influence on the director's 

17 judgment if the director were called upon to vote on the 

8 transaction: 

9 (1) An entity, other than the corporation, of which the 

20 director is a director, general partner, manager, member, 

21 agent, or employee. 

22 (2) A person that controls one or more of the entities 

23 specified in subparagraph (1) or an entity that is controlled 

24 by, or is under common control with, one or more of the 

25 entities specified in subparagraph (1). 

26 (3) An individual who is a general partner, principal, 

27 comember, or employer of the director. 

28 2. "Director's conflicting interest transaction" with 

29 respect to a corporation means a transaction effected or 

30 proposed to be effected by the corporation, or by a subsidiary 

31 of the corporation or any other entity in which the 

32 corporation has a controlling interest, respecting which a 

33 director of the corporation has a conflict of interest. 

34 3. "Related person" of a director means any of the 

5 following: 
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1 a. The spouse of the director, or a parent or a sibling of 

2 a spouse of a director. 

3 b. A child, grandchild, sibling, or parent of the 

4 director, or a spouse of a child, grandchild, sibling, or 

5 parent of the director. 

6 c. An individual having the same home as the director. 

7 d. A trust or estate of which an individual specified in 

8 this subsection is a substantial beneficiary. 

9 e. A trust, estate, incompetent, conservatee, or minor of 

10 which the director is a fiduciary. 

11 4. "Required disclosure" means disclosure by the director 

12 who has a conflicting interest of both of the following: 

13 a. The existence and nature of the director's conflicting 

14 interest. 

15 b. All facts known to the director respecting the subject 

16 matter of the transaction that an ordinarily prudent person 

17 would reasonably believe to be material to a judgment about 

18 whether or not to proceed with the transaction. 

19 5. "Time of commitment" respecting a transaction means the 

20 time when the transaction is consummated or, if made pursuant 

21 to contract, the time when the corporation, or its subsidiary 

22 or the entity in which it has a controlling interest, becomes 

23 contractually obligated so that its unilateral withdrawal from 

24 the transaction would entail significant loss, liability, or 

25 other damage. 

26 Sec. 54. NEW SECTION. 490.861 JUDICIAL ACTION. 

27 1. A transaction effected or proposed to be effected by a 

28 corporation, or by a subsidiary of the corporation or any 

29 other entity in which the corporation has a controlling 

30 interest, that is not a director's conflicting interest 

31 transaction shall not be enjoined, set aside, or give rise to 

32 an award of damages or other sanctions, in a proceeding by a 

33 shareholder or by or in the right of the corporation, because 

34 a director of the corporation, or any person with whom or 

35 which the director has a personal, economic, or other 
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1 association, has an interest in the transaction. 

2 2. A director's conflicting interest transaction shall not 

3 be enjoined, set aside, or give rise to an award of damages or 

4 other sanctions, in a proceeding by a shareholder or by or in 

5 the right of the corporation, because the director, or any 

6 person with whom or which the director has a personal, 

7 economic, or other association, has an interest in the 

8 transaction, if any one of the following is true: 

9 a. Directors' action respecting the transaction was at any 

10 time taken in compliance with section 490.862. 

11 b. Shareholders' action respecting the transaction was at 

12 any time taken in compliance with section 490.863. 

13 c. The transaction, judged according to the circumstances 

14 at the time of commitment, is established to have been fair to 

15 the corporation. 

16 Sec. 55. NEW SECTION. 490.862 DIRECTORS' ACTION. 

17 1. Directors' action respecting a transaction is effective 

8 for purposes of section 490.861, subsection 2, paragraph "a", 

9 if the transaction received the affirmative vote of a 

20 majority, but no fewer than two, of those qualified directors 

21 on the board of directors or on a duly empowered committee of 

22 the board who voted on the transaction after either required 

23 disclosure to them, to the extent the information was not 

24 known by them, or compliance with subsection 2. However, 

25 action by a committee is so effective only if both of the 

26 following are satisfied: 

27 a. All its members are qualified directors. 

28 b. Its members are either all the qualified directors on 

29 the board or are appointed by the affirmative vote of a 

30 majority of the qualified directors on the board. 

31 2. If a director has a conflicting interest respecting a 

32 transaction but neither the director nor a related person of 

33 the director specified in section 490.860, subsection 3, 

34 paragraph "a", is a party to the transaction, and if the 

5 director has a duty under law or professional canon, or a duty 
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1 of confidentiality to another person, respecting information 

2 relating to the transaction such that the director shall not 

3 make the disclosure described in section 490.860, subsection 

4 4, paragraph "b", then disclosure is sufficient for purposes 

5 of subsection 1 if the director does both of the following: 

6 a. Discloses to the directors voting on the transaction 

7 the existence and nature of the director's conflicting 

8 interest and informs them of the character and limitations 

9 imposed by that duty before their vote on the transaction. 

10 b. Plays no part, directly or indirectly, in their 

11 deliberations or vote. 

12 3. A majority, but no fewer than two, of all the qualified 

13 directors on the board of directors, or on the committee, 

14 constitutes a quorum for purposes of action that complies with 

15 this section. Directors' action that otherwise complies with 

16 this section is not affected by the presence or vote of a 

17 director who is not a qualified director. 

18 4. For purposes of this section, "qualified director" 

19 means, with respect to a director's conflicting interest 

20 transaction, any director who does not have either a 

21 conflicting interest respecting the transaction, or a 

22 familial, financial, professional, or employment relationship 

23 with a second director who does have a conflicting interest 

24 respecting the transaction, which relationship would, in the 

25 circumstances, reasonably be expected to exert an influence on 

26 the first director's judgment when voting on the transaction. 

27 5. Directors' action complying with subsection 1 may be 

28 taken at any time, before or after the transaction, and may 

29 deal with a single transaction or a specified category of 

30 similar transactions. 

31 Sec. 56. NEW SECTION. 490.863 SHAREHOLDERS' ACTION. 

32 1. Shareholders' action respecting a transaction is 

33 effective for purposes of section 490.861, subsection 2, 

34 paragraph "b", if a majority of the votes entitled to be cast 

35 by the holders of all qualified shares were cast in favor of 
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the transaction after all of the following occurred: 

a. Notice to shareholders describing the director's 

3 conflicting interest transaction. 

4 b. Provision of the information referred to in subsection 

5 4. 

6 c. Required disclosure to the shareholders who voted on 

7 the transaction, to the extent the information was not known 

8 by them. 

9 2. For purposes of this section, "qualified shares" means 

10 any shares entitled to vote with respect to the director's 

11 conflicting interest transaction except shares that, to the 

12 knowledge, before the vote, of the secretary, or other officer 

13 or agent of the corporation authorized to tabulate votes, are 

14 beneficially owned, or the voting of which is controlled, by a 

15 director who has a conflicting interest respecting the 

16 transaction or by a related person of the director, or both. 

17 3. A majority of the votes entitled to be cast by the 

8 holders of all qualified shares constitutes a quorum for 

9 purposes of action that complies with this section. Subject 

20 to the provisions of subsections 4 and 5, shareholders' action 

21 that otherwise complies with this section is not affected by 

22 the presence of holders, or the voting of shares that are not 

23 qualified shares. 

24 4. For purposes of compliance with subsection 1, a 

25 director who has a conflicting interest respecting the 

26 transaction shall, before the shareholders' vote, inform the 

27 secretary, or other officer or agent of the corporation 

28 authorized to tabulate votes, of the number, and the identity 

29 of persons holding or controlling the vote, of all shares that 

30 the director knows are beneficially owned, or the voting of 

31 which is controlled, by the director or by a related person of 

32 the director, or both. 

33 5. If a shareholders' vote does not comply with subsection 

34 1 solely because of a failure of a director to comply with 

5 subsection 4, and if the director establishes that the 

-46-

j 

I 



S.F. H.F. Q509 

1 director's failure did not determine and was not intended by 

2 the director to influence the outcome of the vote, the court 

3 may, with or without further proceedings respecting section 

4 490.861, subsection 2, paragraph "c", take such action 

5 respecting the transaction and the director, and give such 

6 effect, if any, to the shareholders' vote, as it considers 

7 appropriate in the circumstances. 

8 6. Action that complies with subsection 1 may be taken at 

9 any time, before or after the transaction, and may deal with a 

10 single transaction or a specified category of similar 

11 transactions. 

12 Sec. 57. Section 490.1001, subsection 1, Code 2001, is 

13 amended to read as follows: 

14 1. A corporation may amend its articles of incorporation 

15 at any time to add or change a provision that is required or 

16 permitted in the articles of incorporation or-to-deiete-a 

17 ~ro~±s±oft-ftot-re~~±red-±n-the-art±eies-o£-±fteorporat±oft• 

18 Whether-a-~ro~±~±oft-±s-re~~±red-or-~erm±tted-±n-the-a~t±eles 

19 o£-±fteor~orat±on-±s-determ±fted as of the effective date of the 

20 amendment or to delete a provision that is not required to be 

21 contained in the articles of incorporation. 

22 Sec. 58. Section 490.1002, Code 2001, is amended by 

23 striking the section and inserting in lieu thereof the 

24 following: 

25 490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES. 

26 If a corporation has not yet issued shares, its board of 

27 directors, or its incorporators if it has no board of 

28 directors, may adopt one or more amendments to the 

29 corporation's articles of incorporation. 

30 Sec. 59. Section 490.1003, Code 2001, is amended to read 

31 as follows: 

32 490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS. 

33 I~_corporation has issued shares, an amendment to the 

34 articles of incorporation shall be adopted in the following 

35 manner: 
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1. A-eo~~o~atien~~ The proposed amendment must be adopted 

by the board of directors may-p~opese-one-o~-mo~e-amendmen~s 

~o-~he-a~tieles-o£-ineo~po~ation-fo~-~ttbmi~sion-~o-the 

4 shareholde~~-

5 %.--Po~-~he-amendmen~-to-be-adep~ed-bo~h-of-the-following 

6 mtts~-oeettr~ 

7 a• 2. ~he Except as provided in section 490.1005, 

8 490.1007, and 490.1008, after adopting the proposed amendment, 

9 the board of directors must reeommend submit the amendment to 

10 the shareholders for their approval. The board of directors 

11 must also transmit to the shareholders a recommendation that 

12 the shareholders approved the amendment, unless the board of 

13 directors de~ermine8 makes a determination that because of 

14 conflict of interest or other special circumstances it should 

15 not make no such a recommendation and-eommttniea~e~, in which 

16 case the basi~-ro~-it~-dete~mination board of directors must 

17 transmit to the shareholders with-~he-amendmen~ the basis for 

the determination. 

b.--~he-shareholde~s-entitled-to-~o~e-on-the-amendment-mttst 

20 approve-the-amendment-a~-pro~ided-in-sttb8eetion-5~ 

21 3. The board of directors may condition its submission of 

22 the p~oposed amendment to the shareholders on any basis. 

23 4. ~he-eorporation-shall If the amendment is required to 

24 be approved by the shareholders, and the approval is to be 

25 given at a meeting, the corporation must notify each 

26 shareholder, whether or not entitled to vote, of the p~oposed 

27 sha~eholde~8~ meeting in-aeeo~danee-wi~h-see~ion-496.~65 of 

28 shareholders at which the amendment is to be submitted for 

29 approval. The notice of-meeting must al8o state that the 

30 purpose, or one of the purposes, of the meeting is to consider 

31 the proposed amendment and must contain or be accompanied by a 

32 copy o~-~ttmma~y of the amendment. 

33 5. Unless thi8-ehap~e~, the articles of incorporation, 

34 bylaws, or the board of directors acting pursuant to 

subsection 3 requires a greater vote or a-vo~e-by-vo~ing 
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1 ~~o~p~,-tn~-ameftameftt-to-ee-aao~t~a-m~~t-e~-app~o~~d-ey-both 

2 of-th~-foilow~"9~ 

3 a.--A greater number of shares to be present, approval of 

4 the amendment requires the approval of the shareholders at a 

5 meeting at which a quorum consisting of at least a majority of 

6 the votes entitled to be cast on the amendment exists, and, if 

7 any class or series of shares is entitled to vote as a 

8 separate group on the amendment, except as provided in section 

9 490.1004, subsection 3, the approval of each such separate 

10 voting group at a meeting at which a guorum of the voting 

11 group consisting of at least a majority of the votes entitled 

12 to be cast on the amendment by afty-vot~ftg-g~o~p-w~th-re~peet 

13 to-wh~eh-the-ameftdmeftt-wo~ld-ereate-d~~~eftte~~~-r~9ht~ that 

14 voting group exists. 

15 b.--~he-~ote~-req~±~~d-by-~eet±oft~-499.1~5-aftd-499•1~6-ey 

16 every-othe~-~ot±ftg-gro~~-eftt~ti~d-to-vote-oft-the-ameftdmeftt• 

17 Sec. 60. Section 490.1004, subsections 1, 2, and 3, Code 

18 2001, are amended to read as follows: 

19 1. ~he If a corporation has more than one class of shares 

20 outstanding, the holders of the outstanding shares of a class 

21 are entitled to vote as a separate voting group, if 

22 shareholder voting is otherwise required by this chapter, on a 

23 proposed amendment to the articles of incorporation if the 

24 amendment would do any of the following: 

25 a.--~fterea~e-or-dee~ea~~-th~-ag~~egat~-ft~mber-o£-a~thor~zed 

26 ~ha~e~-o£-th~-eia~~· 

27 b. a. Effect an exchange or reclassification of all or 

28 part of the shares of the class into shares of another class. 

29 e• b. Effect an exchange or reclassification, or create 

30 the right of exchange, of all or part of the shares of another 

31 class into shares of that class. 

32 d• c. Change the d~~±gftat~oft, rights, preferences, or 

33 limitations of all or part of the shares of the class. 

34 ~· d. Change the shares of all or part of the class into a 

35 different number of shares of the same class. 
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1 £. e. Create a new class of shares having rights or 

2 preferences with respect to distributions or to dissolution 

3 that are prior, 2£ superior,-or-s~bsta~t±a~~y-~~~ai to, the 

4 shares of the class. 

5 9• ~ Increase the rights, preferences, or number of 

6 authorized shares of any class that, after giving effect to 

7 the amendment, have rights or preferences with respect to 

8 distributions or to dissolution that are prior; 2£ superior; 

9 or-s~bsta~t±aiiy-~qtta~ to the shares of the class. 

10 h. ~ Limit or deny an existing preemptive right of all or 

11 part of the shares of the class. 

12 ±• h. Cancel or otherwise affect rights to distributions 

13 or-d±~±d~~ds that have accumulated but not yet been dee~ared 

14 authorized on all or part of the shares of the class. 

15 2. If a proposed amendment would affect a series of a 

16 class of shares in one or more of the ways described in 

17 subsection 1, the holders of shares of that series are 

8 entitled to vote as a separate voting group on the proposed 

amendment. 

3. If a proposed amendment that entitles the holders of 

21 two or more classes or series of shares to vote as separate 

22 voting groups under this section would affect those two or 

23 more classes or series in the same or a substantially similar 

24 way, the holders of shares of all the classes or series so 

25 affected must vote together as a single voting group on the 

26 proposed amendment, unless otherwise provided in the articles 

27 of incorporation or required by the board of directors. 

28 Sec. 61. Section 490.1005, Code 2001, is amended by 

29 striking the section and inserting in lieu thereof the 

30 following: 

31 490.1005 AMENDMENT BY BOARD OF DIRECTORS. 

32 Unless the articles of incorporation provide otherwise, a 

33 corporation's board of directors may adopt amendments to the 

34 corporation's articles of incorporation without shareholder 

5 approval for any of the following purposes: 
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1 1. To extend the duration of the corporation if it was 

2 incorporated at a time when limited duration was required by 

3 law. 

4 2. To delete the names and addresses of the initial 

5 directors. 

6 3. To delete the name and address of the initial 

7 registered agent or registered office, if a statement of 

8 change is on file with the secretary of state. 

9 4. If the corporation has only one class of shares 

10 outstanding: 

11 a. To change each issued and unissued authorized share of 

12 the class into a greater number of whole shares of that class. 

13 b. To increase the number of authorized shares of the 

14 class to the extent necessary to permit the issuance of shares 

15 as a share dividend. 

16 5. To change the corporate name by substituting the word 

17 "corporation", "incorporated", "company", "limited", or the 

18 abbreviation "corp.", "inc.", "co.", or "ltd.", for a similar 

19 word or abbreviation in the name, or by adding, deleting, or 

20 changing a geographical attribution for the name. 

21 6. To reflect a reduction in authorized shares, as a 

22 result of the operation of section 490.631, subsection 2, when 

23 the corporation has acquired its own shares and the articles 

24 of incorporation prohibit the reissue of the acquired shares. 

25 7. To delete a class of shares from the articles of 

26 incorporation, as a result of the operation of section 

27 490.631, subsection 2, when there are no remaining shares of 

28 the class because the corporation has acquired all shares of 

29 the class and the articles of incorporation prohibit the 

30 reissue of the acquired shares. 

31 8. To make any change expressly permitted by section 

32 490.602, subsection 4, to be made without shareholder 

33 approval. 

34 Sec. 62. Section 490.1006, Code 2001, is amended to read 

35 as follows: 
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1 490.1006 ARTICLES OF AMENDMENT. 

2 A-eer~era~ien-amendin~-i~~-ar~ieies-e£-ineer~era~ien After 

3 an amendment to the articles of incorporation has been adopted 

4 and approved in the manner required by this chapter and by the 

5 articles of incorporation, the corporation shall deliver to 

6 the secretary of stateL for fi1ingL articles of amendment 

7 ~e~~in~, which shall set forth the following: 

8 1. The name of the corporation. 

9 2. The text of each amendment adopted. 

10 3. If an amendment provides for an exchange, 

11 reclassification, or cancellation of issued shares, provisions 

12 for implementing the amendment if not contained in the 

13 amendment itself. 

14 4. The date of each amendment's adoption. 

15 5. If an amendment was adopted by the incorporators or 

16 board of directors without shareholder ae~ien approval, a 

statement ~e-~ha~-e££ee~ that the amendment was duly approved 

8 by the incorporators or by the board of directors, as the case 

19 may be, and that shareholder ae~ien approval was not required. 

20 6. If an amendment wa~-a~~re~ed reguired approval by the 

21 shareholders~, a statement that the amendment was duly 

22 approved by the shareholders in the manner required by this 

23 chapter and by the articles of incorporation. 

24 a.--~he-de~i~na~ien,-nttmber-e£-ettt~tandin~-s"are~,-nttmber 

25 e£-~e~es-en~itied-te-be-eas~-by-eaeh-~e~in~-grett~-enti~ied-te 

26 ~e~e-~e~ara~eiy-en-~"e-amendmen~,-and-nttmber-e£-~o~es-e£-eaeh 

27 ~o~ing-~rott~-indi~ptt~abiy-repre~en~ed-a~-~he-mee~±n~. 

28 b.--E±~her-~he-to~ai-nttmber-o£-~e~es-ea~~-£or-and-aqainst 

29 the-amendment-by-eaeh-~otin~-~rottp-en~itied-to-~ote-separa~eiy 

30 on-the-amendment-or-~he-~o~a%-nttmber-o£-ttndis~tt~ed-~otes-east 

31 £or-~he-amendmen~-by-eeeh-~o~±n~-~rott~-and-a-sta~ement-~ha~ 

32 ~he-nttmber-ea~~-£or-the-amendmen~-by-eaeh-~eting-~rott~-was 

33 stt££ieient-£or-ap~re~ai-by-tha~-~o~±n~-qrettp• 

34 Sec. 63. Section 490.1007, Code 2001, is amended to read 

5 as follows: 
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1 490.1007 RESTATED ARTICLES OF INCORPORATION. 

2 1. A corporation's board of directors may restate its 

3 articles of incorporation at any time with or without 

4 shareholder aet±on approval, to consolidate all amendments 

5 into a single document. 

6 2. ~he-restatement-may If the restated articles include 

7 one or more new amendments to-the-art±etes.--ff-the 

8 restatement-±neltldes-an-amendment-reqtl±r±n~ that require 

9 shareholder approval, ±t the amendments must be adopted and 

10 approved as provided in section 490.1003. 

11 3.--ff-the-board-of-d±reetors-stlbm±ts-a-re~tatement-for 

12 shareho}der-aet±on,-the-eorporat±on-shatt-not±£y-eaeh 

13 shareho±der-whether-or-not-ent±tied-to-vote,-o£-the-proposed 

14 sharehoiders~-meet±n~-in-aeeordanee-with-seet±on-~99.~95.--~he 

15 notiee-mtl~t-a}so-state-that-the-ptlrpose7-or-one-o£-the 

16 ptlrpose~,-o£-the-meet±n~-±~-to-eons±der-the-proposed 

17 restatement-and-eonta±n-or-be-aeeompan±ed-by-a-eopy-of-the 

18 restatement-that-±dent±f±es-any-amendment-or-other-ehan~e-it 

19 wotl}d-ma~e-±n-the-art±etes. 

20 ~. 3. A corporation res~a~±n~ that restates its articles 

21 of incorporation shall deliver to the secretary of state for 

22 filing articles of restatement setting forth the name of the 

23 corporation and the text of the restated articles of 

24 incorporation together with a certificate setting-forth~ that 

25 states that the restated articles consolidate all amendments 

26 into a single document and, if a new amendment is included in 

27 the restated articles, that also include the statements 

28 required under section 490.1006. 

29 a.--Whether-the-restatement-eonta±ns-an-amendment-to-the 

30 art±e±es-reqtlir±ng-shareho±der-approvai-and7 -±£-±t-does-not, 

31 that-the-board-of-d±reetors-adopted-the-restatement. 

32 b.--ff-the-resta~ement-eenta±ns-an-amendment-to-the 

33 art±eies-reqtl±r±n~-sharehoider-approvai7-the-±nformat±on 

34 reqtl±red-by-seet±on-~99.±996• 

35 s. 4. Duly adopted restated articles of incorporation 
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1 supersede the original articles of incorporation and all 

2 amendments to ~h~m the original articles of incorporation. 

3 6• 5. The secretary of state may certify restated articles 

4 of incorporation, as the articles of incorporation currently 

5 in effect, without including the certificate information 

6 required by subsection 4 l· 
7 Sec. 64. Section 490.1008, subsections l, 3, and 4, Code 

8 2001, are amended to read as follows: 

9 1. A corporation's articles of incorporation may be 

10 amended without action by the board of directors or 

11 shareholders to carry out a plan of reorganization ordered or 

12 decreed by a court of competent jurisdiction under £~d~rai 

13 s~atttt~-~£-the-ar~~eie~-o£-~neo~po~ation-a£t~r-am~ndm~nt 
14 eontain-on~y-p~o~isions-r~qtti~ed-o~-p~~mitted-by-seetion 

15 499.~9~ the authority of law of the United States. 

3·--Sha~~ho~d~r~-o£-a-eo~po~ation-ttnd~~9oin9-r~o~9an±~ation 

do-not-ha~~-di~~~nt~rs~-~i9hts-~xeept-a~-and-to-the-extent 

p~o~id~d-~n-the-~~or9an~~ation-pian~ 

19 4• 3. This section does not apply after entry of a final 

20 decree in the reorganization proceeding even though the court 

21 retains jurisdiction of the proceeding for limited purposes 

22 unrelated to consummation of the reorganization plan. 

23 Sec. 65. Section 490.1009, Code 2001, is amended to read 

24 as follows: 

25 490.1009 EFFECT OF AMENDMENT. 

26 An amendment to the articles of incorporation does not 

27 affect a cause of action existing against or in favor of the 

28 corporation, a proceeding to which the corporation is a party, 

29 or the existing rights of persons other than shareholders of 

30 the corporation. An amendment changing a corporation's name 

31 does not abate a proceeding brought by or against the 

32 corporation in its former name. 

33 Sec. 66. Section 490.1020, Code 2001, is amended by 

34 striking the section and inserting in lieu thereof the 

15 following: 
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1 490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR 

2 SHAREHOLDERS. 

3 1. A corporation's shareholders may amend or repeal the 

4 corporation's bylaws. 

5 2. A corporation's board of directors may amend or repeal 

6 the corporation's bylaws unless either of the following apply: 

7 a. The articles of incorporation or section 490.1021 

8 reserve that power exclusively to the shareholders in whole or 

9 in part. 

10 b. The shareholders in amending, repealing, or adopting a 

11 bylaw expressly provide that the board of directors shall not 

12 amend, repeal, or reinstate that bylaw. 

13 Sec. 67. Section 490.1021, Code 2001, is amended to read 

14 as follows: 

15 490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR 

16 SHAREH6bBBRS DIRECTORS. 

17 1. if-~ttehor±~ed-by-ehe-are±eies-of-±"eor~orae±on,-the 

18 sharehoiders-may-ado~e-or-amend-a-byi~w-that-f±xes-a-greater A 

19 bylaw that increases a quorum or voting requirement for the 

20 board of directors may be amended or repealed as follows: 

21 a. If adopted by the shareholders, only by the 

22 shareholders, unless the bylaws otherwise provide. 

23 b. If adopted by the board of directors, either by the 

24 shareholders or vot±"g-gro~ps-of-sh~rehoiders-than-±s-reqtt±red 

25 by-th±s-eh~~eer by the board of directors. ~he-~do~t±on-or 

26 amendme"t-o£-~-bylaw-that-adds,-eha"ges,-or-deietes-a-greaeer 

27 2. A bylaw adopted or amended by the shareholders that 

28 increases a quorum or voting requirement for the board of 

29 directors may provide that it can be amended or repealed only 

30 by a specified vote of either the shareholders or the board of 

31 directors. 

32 3. Action by the board of directors under subsection 1 to 

33 amend os repeal a bylaw that changes the quorum or voting 

34 requirement for the board of directors must meet the same 

35 quorum requirement and be adopted by the same vote and-vot±ng 
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1 9ro~ps required to take action under the quorum and voting 

2 requirement then in effect or proposed to be adopted, 

3 whichever is greater. 

4 ~.--A-~yiaw-th~t-£±xes-~-9re~ter-q~or~m-or-~o~±n9 

5 req~±remen~-for-snarehotders-~nder-s~~see~±on-i-snaii-no~-be 

6 adop~ed,-~mended,-or-repeaied-~y-tne-~oa~d-of-d±reeto~s. 

7 Sec. 68. Section 490.1101, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.1101 DEFINITIONS. 

11 As used in this division, unless the context otherwise 

12 requires: 

13 1. "Interests" means the proprietary interests in another 

14 entity. 

15 2. "Merger" means a business combination pursuant to 

16 section 490.1102. 

3. "Organizational documents" means the basic document or 

documents that create, or determine the internal governance 

of, another entity. 

20 4. "Other entity" means any association or legal entity, 

21 other than a domestic or foreign corporation, organized to 

22 conduct business, including, without limitation, limited 

23 partnerships, general partnerships, limited liability 

24 partnerships, limited liability companies, joint ventures, 

25 joint stock companies, and business trusts. 

26 5. "Party to a merger" or "party to a share exchange" 

27 means any domestic or foreign corporation or other entity that 

28 will accomplish one of the following during a merger: 

29 a. Merge under a plan of merger. 

30 b. Acquire shares or interests of another corporation or 

31 another entity in a share exchange. 

32 c. Have all of its shares or interests or all of one or 

33 more classes or series of its shares or interests acquired in 

share exchange. 

5 6. "Share exchange" means a business combination pursuant 
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1 to section 490.1103. 

2 7. "Survivor" in a merger means the corporation or other 

3 entity into which one or more other corporations or other 

4 

5 

6 

7 

8 

9 

entities are 

merger or be 

Sec. 69. 

striking the 

following: 

490.1102 

merged. A survivor of a merger may preexist the 

created by the merger. 

Section 490.1102, Code 2001, is amended by 

section and inserting in lieu thereof the 

MERGER. 

10 l. One or more domestic corporations may merge with a 

11 domestic or foreign corporation or other entity pursuant to a 

12 plan of merger. 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

2. A foreign corporation, or domestic or foreign other 

entity, may be a party to the merger, or may be created by the 

terms of the plan of merger, only if both of the following are 

satisfied: 

a. The merger is permitted by the laws under which the 

corporation or other entity is organized or by which it is 

governed. 

b. In effecting the merger, the corporation or other 

entity complies with such laws and with its articles of 

incorporation or organizational documents. 

3. The plan of merger must include all of the following: 

a. The name of each corporation or other entity that will 

merge and the name of the corporation or other entity that 

will be the survivor of the merger. 

b. The terms and conditions of the merger. 

c. The manner and basis of converting the shares of each 

merging corporation and interests of each merging other entity 

into shares, or other securities interests, obligations, 

rights to acquire shares or other securities, cash, other 

property, or any combination of the foregoing. 

d. The articles of incorporation of any corporation, or 

the organizational documents of any other entity, to be 

35 created by the merger, or if a new corporation or other entity 
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l is not to be created by the merger, any amendments to the 

2 survivor's articles of incorporation or organizational 

3 documents. 

4 e. Any other provisions required by the laws under which 

5 any party to the merger is organized or by which it is 

6 governed, or by the articles of incorporation or 

7 organizational documents of any such party. 

8 4. The terms described in subsection 3, paragraphs "b" and 

9 "c", may be made dependent on facts ascertainable outside the 

10 plan of merger, provided that those facts are objectively 

11 ascertainable. The term "facts'' includes, but is not limited 

12 to, the occurrence of any event, including a determination or 

13 action by any person or body, including the corporation. 

14 5. The plan of merger may also include a provision that 

15 the plan may be amended prior to filing the articles of merger 

16 with the secretary of state, provided that if the shareholders 

of a domestic corporation that is a party to the merger are 

8 required or permitted to vote on the plan, the plan must 

provide that subsequent to approval of the plan by such 

20 shareholders the plan shall not be amended to change any of 

21 the following: 

22 a. Change the amount or kind of shares or other 

23 securities, interests, obligations, rights to acquire shares 

24 or other securities, cash, or other property to be received by 

25 the shareholders of or owners of interests in any party to the 

26 merger upon conversion of their shares or interests under the 

27 plan. 

28 b. Change the articles of incorporation of any 

29 corporation, or the organizational documents of any other 

30 entity, that will survive or be created as a result of the 

31 merger, except for changes permitted by section 490.1005 or by 

32 comparable provisions of the laws under which the foreign 

33 corporation or other entity is organized or governed. 

c. Change any of the other terms or conditions of the plan 

5 if the change would adversely affect such shareholders in any 
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1 material respect. 

2 Sec. 70. Section 490.1103, Code 2001, is amended by 

3 striking the section and inserting in lieu thereof the 

4 following: 

5 490.1103 SHARE EXCHANGE. 

6 1. Either of the following may occur through a share 

7 exchange: 

8 a. A domestic corporation may acquire all of the shares of 

9 one or more classes or series of shares of another domestic or 

10 foreign corporation, or all of the interests of one or more 

11 classes or series of interests of a domestic or foreign other 

12 entity, in exchange for shares or other securities, interests, 

13 obligations, rights to acquire shares or other securities, 

14 cash, other property, or any combination of the foregoing, 

15 pursuant to a plan of share exchange. 

16 b. All of the shares of one or more classes or series of 

17 shares of a domestic corporation may be acquired by another 

18 domestic or foreign corporation or other entity, in exchange 

19 for shares or other securities, interests, obligations, rights 

20 to acquire shares or other securities, cash, other property, 

21 or any combination of the foregoing, pursuant to a plan of 

22 share exchange. 

23 2. A foreign corporation, or a domestic or foreign other 

24 entity, may be a party to the share exchange only if both of 

25 the following conditions are met: 

26 a. The share exchange is permitted by the laws under which 

27 the corporation or other entity is organized or by which it is 

28 governed. 

29 b. In effecting the share exchange, the corporation or 

30 other entity complies with such laws and with its articles of 

31 incorporation or organizational documents. 

32 3. The plan of share exchange must include all of the 

33 following: 

34 a. The name of each corporation or other entity whose 

35 shares or interests will be acquired and the name of the 
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1 corporation or other entity that will acquire those shares or 

2 interests. 

3 b. The terms and conditions of the share exchange. 

4 c. The manner and basis of exchanging shares of a 

5 corporation or interests in an other entity whose shares or 

6 interests will be acquired under the share exchange into 

7 shares or other securities, interests, obligations, rights to 

8 acquire shares or other securities, cash, other property, or 

9 any combination of the foregoing. 

10 d. Any other provisions required by the laws under which 

11 any party to the share exchange is organized or by the 

12 articles of incorporation or organizational documents of any 

13 such party. 

14 4. The terms described in subsection 3, paragraphs "b" and 

15 "c", may be made dependent on facts ascertainable outside the 

16 plan of share exchange, provided that those facts are 

objectively ascertainable. The term "facts" includes, but is 

8 not limited to, the occurrence of any event, including a 

determination or action by any person or body, including the 

20 corporation. 

21 5. The plan of share exchange may also include a prov1s1on 

22 that the plan may be amended prior to filing of the articles 

23 of share exchange with the secretary of state, provided that 

24 if the shareholders of a domestic corporation that is a party 

25 to the share exchange are required or permitted to vote on the 

26 plan, the plan must provide that subsequent to approval of the 

27 plan by such shareholders the plan shall not be amended to 

28 change either of the following: 

29 a. The amount or kind of shares or other securities, 

30 interests, obligations, rights to acquire shares or other 

31 securities, cash, or other property to be issued by the 

32 corporation or to be received by the shareholders of or owners 

33 of interests in any party to the share exchange in exchange 

for their shares or interests under the plan. 

5 b. Any of the terms or conditions of the plan if the 
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1 change would adversely affect such shareholders in any 

2 material respect. 

3 6. This section does not limit the power of a domestic 

4 corporation to acquire shares of another corporation or 

5 interests in an other entity in a transaction other than a 

6 share exchange. 

7 Sec. 71. Section 490.1104, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE. 

11 In the case of a domestic corporation that is a party to a 

12 merger or share exchange: 

13 1. The plan of merger or share exchange must be adopted by 

14 the board of directors. 

15 2. Except as provided in subsection 7 and in section 

16 490.1105, after adopting the plan of merger or share exchange 

17 the board of directors must submit the plan to the 

18 shareholders for their approval. The board of directors must 

19 also transmit to the shareholders a recommendation that the 

20 shareholders approve the plan, unless the board of directors 

21 makes a determination that because of conflicts of interest or 

22 other special circumstances it should not make such a 

23 recommendation, in which case the board of directors must 

24 transmit to the shareholders the basis for that determination. 

25 3. The board of directors may condition its submission of 

26 the plan of merger or share exchange to the shareholders on 

27 any basis. 

28 4. If the plan of merger or share exchange is required to 

29 be approved by the shareholders, and if the approval is to be 

30 given at a meeting, the corporation must notify each 

31 shareholder, whether or not entitled to vote, of the meeting 

32 of shareholders at which the plan is to be submitted for 

33 approval. The notice must state that the purpose, or one of 

34 the purposes, of the meeting is to consider the plan and must 

35 contain or be accompanied by a copy or summary of the plan. 
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1 If the corporation is to be merged into an existing 

2 corporation or other entity, the notice shall also include or 

3 be accompanied by a copy or summary of the articles of 

4 incorporation or organizational documents of that corporation 

5 or other entity. If the corporation is to be merged into an 

6 existing corporation or other entity that is to be created 

7 pursuant to the merger, the notice shall include or be 

8 accompanied by a copy or summary of the articles of 

9 incorporation or organizational documents of the new 

10 corporation or other entity. 

11 5. Unless the articles of incorporation, bylaws, or the 

12 board of directors require a greater vote or a greater number 

13 of votes to be present, the approval of the plan of merger or 

14 share exchange shall require the approval of the shareholders 

15 at a meeting at which a quorum consisting of at least a 

16 majority of the votes entitled to be cast on the plan exists, 

17 and, if any class or series of shares is entitled to vote as a 

18 separate group on the plan of merger or share exchange, the 

19 approval of each such separate voting group at a meeting at 

20 which a quorum of the voting group consisting of at least a 

21 majority of the votes entitled to be cast on the merger or 

22 share exchange by that voting group is present. 

23 6. Separate voting by voting groups is required for each 

24 of the following: 

25 a. On a plan of merger, by each class or series of shares 

26 that are to be converted, pursuant to the provisions of the 

27 plan of merger, into shares or other securities, interests, 

28 obligations, rights to acquire shares or other securities, 

29 cash, other property, or any combination of the foregoing, or 

30 would have a right to vote as a separate group on a provision 

31 in the plan that, if contained in a proposed amendment to 

32 articles of incorporation, would require action by separate 

33 voting groups under section 490.1004. 

b. On a plan of share exchange, by each class or series of 

shares included in the exchange, with each class or series 
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1 constituting a separate voting group. 

2 c. On a plan of merger or share exchange, if the voting 

3 group is entitled under the articles of incorporation to vote 

4 as a voting group to approve a plan of merger or share 

5 exchange. 

6 7. Unless the articles of incorporation otherwise provide, 

7 approval by the corporation's shareholders of a plan of merger 

8 or share exchange is not required if all of the following 

9 conditions are satisfied: 

10 a. The corporation will survive the merger or is the 

11 acquiring corporation in a share exchange. 

12 b. Except for amendments permitted by section 490.1005, 

13 its articles of incorporation will not be changed. 

14 c. Each shareholder of the corporation whose shares were 

15 outstanding immediately before the effective date of the 

16 merger or share exchange will hold the same number of shares, 

17 with identical preferences, limitations, and relative rights, 

18 immediately after the effective date of change. 

19 d. The issuance in the merger or share exchange of shares 

20 or other securities convertible into or rights exercisable for 

21 shares does not require a vote under section 490.621, 

22 subsection 6. 

23 8. If as a result of a merger or share exchange one or 

24 more shareholders of a domestic corporation would become 

25 subject to personal liability for the obligations or 

26 liabilities of any other person or other entity, approval of 

27 the plan of merger shall require the execution, by each such 

28 shareholder, of a separate written consent to become subject 

29 to such personal liability. 

30 Sec. 72. Section 490.1105, Code 2001, is amended by 

31 striking the section and inserting in lieu thereof the 

32 following: 

33 490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN 

34 SUBSIDIARIES. 

35 1. A domestic parent corporation that owns shares of a 
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1 domestic or foreign subsidiary corporation that carry at least 

2 ninety percent of the voting power of each class and series of 

3 the outstanding shares of the subsidiary that have voting 

4 power may merge the subsidiary into itself or into another 

5 such subsidiary, or merge itself into the subsidiary, without 

6 the approval of the board of directors or shareholders of the 

7 subsidiary unless the articles of incorporation of any of the 

8 corporations otherwise provide, and unless, in the case of a 

9 foreign subsidiary, approval by the subsidiary's board of 

10 directors or shareholders is required by the laws under which 

11 the subsidiary is organized. 

12 2. If under subsection 1 approval of a merger by the 

13 subsidiary's shareholders is not required, the parent 

14 corporation shall, within ten days after the effective date of 

15 the merger, notify each of the subsidiary's shareholders that 

16 the merger has become effective. 

3. Except as provided in subsections 1 and 2, a merger 

between a parent and subsidiary shall be governed by the 

9 provisions of this division, applicable to mergers generally. 

20 Sec. 73. Section 490.1106, Code 2001, is amended by 

21 striking the section and inserting in lieu thereof the 

22 following: 

23 490.1106 ARTICLES OF MERGER OR SHARE EXCHANGE. 

24 1. After a plan of merger or share exchange has been 

25 adopted and approved as required by this chapter, articles of 

26 merger or share exchange shall be executed on behalf of each 

27 party to the merger or share exchange by any officer or other 

28 duly authorized representative. The articles shall set forth 

29 the following: 

30 a. The names of the parties to the merger or share 

31 exchange and the date on which the merger or share exchange 

32 occurred or is to be effective. 

33 b. If the articles of incorporation of the survivor of a 

merger are amended, or if a new corporation is created as a 

5 result of a merger, the amendments to the survivor's articles 
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1 of incorporation or the articles of incorporation of the new 

2 corporation. 

3 c. If the plan of merger or share exchange required 

4 approval by the shareholders of a domestic corporation that 

5 was a party to the merger or share exchange, a statement that 

6 the plan was duly approved by the shareholders and, if voting 

7 by any separate voting group was required, by each such 

8 separate voting group, in the manner required by this chapter 

9 and the articles of incorporation. 

10 d. If the plan of merger or share exchange did not require 

11 approval by the shareholders of a domestic corporation that 

12 was a party to the merger or share exchange, a statement to 

13 that effect. 

14 e. As to each foreign corporation and each other entity 

15 that was a party to the merger or share exchange, a statement 

16 that the plan and the performance of its terms were duly 

17 authorized by all action required by the laws under which the 

18 corporation or other entity is organized or by which it is 

19 governed, and by its articles of incorporation or 

20 organizational documents. 

21 2. Articles of merger or share exchange shall be delivered 

22 to the secretary of state for filing by the survivor of the 

23 merger or the acquiring corporation in a share exchange and 

24 shall take effect on the effective date of the merger or share 

25 exchange. 

26 Sec. 74. Section 490.1107, Code 2001, is amended by 

27 striking the section and inserting in lieu thereof the 

28 following: 

29 490.1107 EFFECT OF MERGER OR SHARE EXCHANGE. 

30 1. When a merger becomes effective, certain acts shall 

31 occur as follows: 

32 a. The corporation or other entity that is designated in 

33 the plan of merger as the survivor continues or comes into 

34 existence, as the case may be. 

35 b. The separate existence of every corporation or other 
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1 entity that is merged into the survivor ceases. 

2 c. All property owned by, and every contract right 

3 possessed by, each corporation or other entity that merges 

4 into the survivor is vested in the survivor without reversion 

5 or impairment. 

6 d. All liabilities of each corporation or other entity 

7 that is merged into the survivor are vested in the survivor. 

8 e. The name of the survivor may, but need not be, 

9 substituted in any pending proceeding for the name of any 

10 party to the merger whose separate existence ceased in the 

11 merger. 

12 f. The articles of incorporation or organizational 

13 documents of the survivor are amended to the extent provided 

14 in the plan of merger. 

15 g. The articles of incorporation or organizational 

16 documents of a survivor that is created by the merger become 

effective. 

8 h. The shares of each corporation that is a party to the 

merger, and the interests in another entity that is a party to 

a merger, that are to be converted under the plan of merger 

21 into shares, interests, obligations, rights to acquire 

22 securities, other securities, cash, other property, or any 

23 combination of the foregoing, are converted, and the former 

24 holders of such shares or interests are entitled only to the 

25 rights provided to them in the plan of merger or to any rights 

26 they may have under division XIII. 

27 2. When a share exchange becomes effective, the shares of 

28 each domestic corporation that are to be exchanged for shares 

29 or other securities, interests, obligations, rights to acquire 

30 shares or securities, other securities, cash, other property, 

31 or any combination of the foregoing, are entitled only to the 

32 rights provided to them in the plan of share exchange or to 

33 any rights they may have under division XIII. 

3. Any shareholder of a domestic corporation that is a 

5 party to a merger or share exchange who, prior to the merger 
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1 or share exchange, was liable for the liabilities or 

2 obligations of such corporation, shall not be released from 

3 such liabilities or obligations by reason of the merger or 

4 share exchange. 

5 4. Upon a merger becoming effective, a foreign 

6 corporation, or a foreign other entity that is the survivor of 

7 the mergers, is deemed to do both of the following: 

8 a. Appoint the secretary of state as its agent for service 

9 of process in a proceeding to enforce the rights of 

10 shareholders of each domestic corporation that is a party to 

11 the merger who exercise appraisal rights. 

12 b. Agree that it will promptly pay the amount, if any, to 

13 which such shareholders are entitled under division XIII. 

14 Sec. 75. Section 490.1108, Code 2001, is amended by 

15 striking the section and inserting in lieu thereof the 

16 following: 

17 490.1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE. 

18 1. Unless otherwise provided in a plan of merger or share 

19 exchange or in the laws under which a foreign corporation or a 

20 domestic or foreign other entity that is a party to a merger 

21 or a share exchange is organized or by which it is governed, 

22 after the plan has been adopted and approved as required by 

23 this division, and at any time before the merger or share 

24 exchange has become effective, it may be abandoned by any 

25 party to the merger or share exchange without action by the 

26 party's shareholders or owners of interests, in accordance 

27 with any procedures set forth in the plan of merger or share 

28 exchange or, if no such procedures are set forth in the plan, 

29 in the manner determined by the board of directors of a 

30 corporation, or the managers of any other entity, subject to 

31 any contractual rights of other parties to the merger or share 

32 exchange. 

33 2. If a merger or share exchange is abandoned under 

34 subsection 1 after articles of merger or share exchange have 

35 been filed with the secretary of state but before the merger 
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1 or share exchange has become effective, a statement that the 

2 merger or share exchange has been abandoned in accordance with 

3 this section, executed on behalf of a party to the merger or 

4 share exchange by an officer or other duly authorized 

5 representative, shall be delivered to the secretary of state 

6 for filing prior to the effective date of the merger or share 

7 exchange. Upon filing, the statement shall take effect and 

8 the merger or share exchange shall be deemed abandoned and 

9 shall not become effective. 

10 Sec. 76. Section 490.1201, Code 2001, is amended to read 

11 as follows: 

12 490.1201 SAnE DISPOSITION OF ASSETS fN-RB6BnAR-€96RSS-9P 

13 BBSfNESS-ANB-M9R~6A6E-9P-ASSE~S NOT REQUIRING SHAREHOLDER 

14 APPROVAL. 

15 i•--A-eer~erat±eft-may,-eft-the-terms-aftd-eeftd±tiefts-aftd-~er 

16 the-eefts±derat±oft-determifted-by-the-board-o~-direetors 

Approval of the shareholders of a corporation is not required 

to do any of the following, unless the articles of 

incorporation otherwise provide: 

a. 1. Sell To sell, lease, exchange, or otherwise dispose 

21 of ai%,-or-sttbstafttiatiy-aii,-o~-its-~reperty any or all of 

22 the corporation's assets in the usual and regular course of 

23 business. 

24 b. 2. Mort~a9e To mortgage, pledge, dedicate to the 

25 repayment of indebtedness, whether with or without recourse, 

26 or otherwise encumber any or all of its-pro~erty the 

27 corporation's assets, whether or not in the usual and regular 

28 course of business. 

29 e• 3. ~rafts~er To transfer any or all of its-property-to-a 

30 eor~erat±oft-att-the-shares the corporation's assets to one or 

31 more corporations or other entities all of the shares or 

32 interests of which are owned by the transferring corporation 

33 whether-or-ftet-ift-the-ttsttai-eettrse-o~-bttsiftess. 

i·--Bftless-the-artieles-e~-ifteorporatieft-reqtt±re-it, 

5 appre~at-by-the-sharehotders-o~-a-traftsaetioft-deseribed-ift 
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1 ~ttb~eet~on-i-~~-not-re~tt~ree. 

2 4. To distribute assets pro rata to the holders of one or 

3 more classes or series of the corporation's shares. 

4 Sec. 77. Section 490.1202, Code 2001, is amended to read 

5 as follows: 

6 490.1202 SAbB-8P-ASSE~S-8~HER-~HAN-rN-RES6bAR-e86RSE-8P 

7 BBSrNBSS SHAREHOLDER APPROVAL OF CERTAIN DISPOSITIONS. 

8 l. A eerperat~on-may-~ett sale, lease, exchange, or 

9 otherw~se-d±spose-ef-att,-or-~ttbstant±aiiy-ai%7-e£-~t~ 

10 property,-w~th-er-w±thottt-the-~ood-w~tt,-otherw~se-than-~n-the 

ll ttsttai-and-regttiar-eottrse-ef-btt~±nes~,-on-the-terms-and 

12 eond~t~ons-and-£or-the-een~~derat~on-determ~ned-by other 

13 disposition of assets, other than a disposition described in 

14 section 490.1201, requires approval of the eorpo~at~on~~-board 

15 of-d±~eetor~,-~£ corporation's shareholders if the disposition 

16 would leave the corporation without a significant continuing 

17 business activity. If a corporation retains a business 

18 activity that represented at least twenty-five percent of 

19 total assets at the end of the most recently completed fiscal 

20 year, and twenty-five percent of either income from continuing 

21 operations before taxes or revenues from continuing operations 

22 for that fiscal year, in each case of the corporation and its 

23 subsidiaries on a consolidated basis, the corporation will 

24 conclusively be deemed to have retained a significant 

25 continuing business activity; but no presumption that the 

26 disposition will leave the corporation without a significant 

27 continuing business activity shall arise from the fact that 

28 the corporation's continuing business activity does not egual 

29 or exceed any of these percentages. 

30 2. A disposition that requires approval of the 

31 shareholders under subsection 1 shall be initiated by a 

32 resolution by the board of directors propo~es-and-~ts 

33 authorizing the disposition. After adoption of such a 

34 resolution, the board of directors shall submit the proposed 

35 disposition to the shareholders for their approval. The board 
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1 of directors shall also transmit to the shareholders a 

2 recommendation that the shareholders approve the proposed 

3 ~r-ansae~ion-. 

4 z-.--Por--a-~r-ansae~ion-~o-~e-an~herized-~o~h-or-~ne 

5 followin9-mns~-oeetlr-~ 

6 a-.--Tne-board-ef-diree~ors-mtls~-reeommend-~ne-propesed 

7 ~ransae~ion-~o-~ne-shareholders disposition, unless the board 

8 of directors de~er-mines makes a determination that because of 

9 eo"f!ie~ conflicts of interest or other special circumstances 

10 it should not make no such a recommendation and-eommnniea~esL 

11 in which case the ~asis-for--i~s-de~ermina~ien board of 

12 directors shall transmit to the shareholders wi~h the 

13 Stlbmission-of-~he-proposed-~ransae~ien basis for that 

14 determination. 

15 b-.--The-shar-ehoiders-en~i~ied-~o-~o~e-mtls~-appro~e-~ne 

~ransae~ion-. 

3. The board of directors may condition its submission of 

a disposition to the pr-opesed-~r-ansae~ion shareholders under 

subsection 2 on any basis. 

20 4. The If a disposition is required to be approved by the 

21 shareholders under subsection 1, and if the approval is to be 

22 given at a meeting, the corporation shall notify each 

23 shareholder, whether or not entitled to vote, of the proposed 

24 sharehoiders~-mee~in9-in-aeeordanee-wi~h-see~ion-499-.~65 

25 meeting of shareholders at which the disposition is to be 

26 submitted for approval. The notice mns~-also shall state that 

27 the purpose, or one of the purposes, of the meeting is to 

28 consider the sale,-iease,-exehan9e,-or--o~ner disposition of 

29 all,-er-snbs~antiaily-a!%,-~ne-proper~y-ef-~he-eerpor-a~ion-and 

30 eon~ain-or-be-aeeompanied-by and shall contain a description 

31 of the ~ransae~ion disposition, including the terms and 

32 conditions of the disposition and the consideration to be 

33 received by the corporation. 

5. Unless the articles of incorporation, bylaws, or the 

5 board of directors acting pursuant to subsection 3 require a 
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1 greater vote or a ~o~e-by-~e~in~-~rettp~,-~he-~ren~ee~ien-~o-be 

2 ett~hor~zed-mtt~~-be-eppro~ed-by-e-majer~~y-o£-eii greater 

3 number of votes to be presented, the approval of a disposition 

4 by the shareholders shall require the approval of the 

5 shareholders at a meeting at which a quorum consisting of at 

6 least a majority of the votes entitled to be cast on the 

7 ~ran~ae~~on disposition exists. 

8 6. After a ~aie,-iease,-exehen9e,-er-e~her-di~po~itien-e£ 

9 preper~y-~~-att~her~zed,-~he-~rensee~ien disposition has been 

10 approved by the shareholders under subsection 2, and at any 

11 time before the disposition has been consummated, it may be 

12 abandoned by the corporation without action by the 

13 shareholders, subject to any contractual rights w~~hott~ 

14 rttr~her-~herehoider-ae~iOft of other parties to the 

15 disposition. 

16 7. A-~reftsae~ioft-~ha~-eonsti~tt~es-a-distr~btt~ion-i~ 

17 ~e~erned-by-see~~on-499.649-and-no~-by-~h~s-~ee~ion. A 

18 disposition of assets in the course of dissolution under 

19 division XIV is not governed by this section. 

20 8. The assets of a direct or indirect consolidated 

21 subsidiary shall be deemed the assets of the parent 

22 corporation for the purposes of this section. 

23 Sec. 78. Section 490.1301, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 

25 following: 

26 490.1301 DEFINITIONS. 

27 In this division, unless the context otherwise requires: 

28 1. "Affiliate" means a person that directly or indirectly 

29 through one or more intermediaries controls, is controlled by, 

30 or is under common control with another person or is a senior 

31 executive thereof. For purposes of section 490.1302, 

32 subsection 2, paragraph "d", a person is deemed to be an 

33 affiliate of its senior executives. 

34 2. "Beneficial shareholder" means a person who is the 

35 beneficial owner of shares held in a voting trust or by a 
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1 nominee on the beneficial owner's behalf. 

2 3. "Corporation" means the issuer of the shares held by a 

3 shareholder demanding appraisal. In addition, for matters 

4 covered in sections 490.1322 through 490.1331, "corporation" 

5 includes the surviving entity in a merger. 

6 4. "Fair value" means the value of the corporation's 

7 shares determined according to the following: 

8 a. Immediately before the effectuation of the corporate 

9 action to which the shareholder objects. 

10 b. Using customary and current valuation concepts and 

11 techniques generally employed for similar businesses in the 

12 context of the transaction requiring appraisal. 

13 c. Without discounting for lack of marketability or 

14 minority status except, if appropriate, for amendments to the 

15 articles pursuant to section 490.1302, subsection 1, paragraph 

16 "e". 

5. "Interest" means interest from the effective date of 

the corporate action until the date of payment, at the rate of 

19 interest on judgments in this state on the effective date of 

20 the corporate action. 

21 6. "Preferred shares" means a class or series of shares 

22 whose holders have preference over any other class or series 

23 with respect to distributions. 

24 7. "Record shareholder" means the person in whose name 

25 shares are registered in the records of the corporation or the 

26 beneficial owner of shares to the extent of the rights granted 

27 by a nominee certificate on file with the corporation. 

28 8. "Senior executive" means the chief executive officer, 

29 chief operating officer, chief financial officer, and anyone 

30 in charge of a principal business unit or function. 

31 9. "Shareholder" means both a record shareholder and a 

32 beneficial shareholder. 

33 Sec. 79. Section 490.1302, Code 2001, is amended to read 

as follows: 

5 490.1302 SHAREHOLDERS' RIGHT TO BfSS8N~ APPRAISAL. 
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1 1. A shareholder is entitled to d~sse"t-£rom appraisal 

2 rights, and to obtain payment of the fair value of the 

3 shareholder's sharesL in the event of, any of the following 

4 corporate actions: 

5 a. Consummation of a ~%a"-o£ merger to which the 

6 corporation is a party if either of the following apply: 

7 (1) Shareholder approval is required for the merger by 

8 section 496.%!63-or-the-art~eies-o£-±"eor~o~at±o"-a"d-the 

9 ~ha~ehotder-~s-ent±t%ed-to-~ote-o"-the-merger 490.1104 and the 

10 shareholder is entitled to vote on the merger, except that 

11 appraisal rights shall not be available to any shareholder of 

12 the corporation with respect to shares of any class or series 

13 that remain outstanding after consummation of the merger. 

14 (2) The corporation is a subsidiary that-±s-mer9ed-w±th 

15 ~ts-~arent-tt"de~ and the merger is governed by section 

16 496.!!64 490.1105. 

17 b. Consummation of a ~ta"-o£ share exchange to which the 

18 corporation is a party as the corporation whose shares will be 

19 acquired, if the shareholder is entitled to vote on the ~%a" 

20 exchange, except that appraisal rights shall not be available 

21 to any shareholder of the corporation with respect to any 

22 class or series of shares of the corporation that is not 

23 exchanged. 

24 c. Consummation of a saie-or-exeha"ge-o£-e%%,-or 

25 sttbstant±a%%y-a%%,-o£-the-~ro~erty-o£-the-eor~orat~o"-othe~ 

26 tha"-±"-the-ttsttal-a"d-~egttlar-eottrse-o£-btts~"ess,-±£-the 

27 sharehotder-~s-e"t±tted-to-~ote-o"-the-sate-or-exeha"9e, 

28 ~"e%ttdi"9-a-~a%e-~"-d~ssolttt±o"'-bttt-"ot-~"e%ttdi"9-a-~ate 

29 pttr~ttaftt-to-eott~t-order-or-a-~a%e-£o~-eash-~ttr~tta"t-to-a-pta" 

30 by-wh±eh-a%%-or-sttb~ta"t±atty-al%-o£-the-"et-proeeeds-o£-the 

31 sa%e-w±%%-be-d±str±bttted-to-the-sha~ehotder~-w~th~"-o"e-yea~ 

32 a£ter-the-date-o£-sa±e disposition of assets pursuant to 

33 section 490.1202 if the shareholder is entitled to vote on the 

34 dispos~tion. 

35 d. An amendment of the articles of incorporation with 
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1 respect to a class or series of shares that materially-and 

2 adversely-arreet~-r±g~t~-±n-res~eet-or-a-d±ssenteris-s~ares 

3 beeatt~e-±e-doe~-afty-or-alt-or-e~e-rotlow±ng~ 

4 ttt--Alter~-or-abol±s~e~-a-prererene±at-r±g~e-or-t~e 

5 !!!~are~.-

6 

7 redempe±on,-±nelttd±ng-a-prov±~±on-res~eet±ng-a-~±ftk±ng-rttnd 

8 £or-t~e-redempt±on-or-repttrena!!le,-o£-ene-s~ares.-

9 t3t--A!ter~-or-abol±~nes-a-preempt±ve-r±g~t-o£-ene-~older 

10 o£-ene-s~are~-eo-ae~tt±re-s~ares-or-oe~er-seettr±e±es.-

11 t4t--Exelttde~-or-!±m±t~-ene-rigne-o£-t~e-~nares-to-vote-on 

12 any-maeter7-or-eo-ettmttlaee-vote~,-oener-enan-a-!±m±eat±on-by 

13 d±!tteion-t~rottgn-is!!tttanee-or-~~are!!l-or-otner-seettr±eie!!t-wit~ 

14 ~±milar-vot±ng-rig~t~• 

15 tSt--Redttee!!l reduces the number of shares of a class or 

16 series owned by the shareholder to a fraction of a share if 

17 the corporation has the obligation or right to repurchase the 

18 fractional share so created-±~-eo-be-ae~tt±red-£or-eas~-ttnder 

19 seetion-496.-664. 

20 t6t--Exeends,-£or-t~e-rir~e-eime-a£eer-being-go~erned-by 

21 t~is-e~apeer,-t~e-per±od-or-dttraeion-or-a-eorporae±on 

22 organized-ttnder-e~apeer-49t-or-rormer-e~apeer-496A-and 

23 exise±ng-£or-a-~er±od-or-year~-on-tne-day-preeed±ng-ene-date 

24 ene-eor~oraeion-is-r±r~t-governed-by-t~i~-enapter~ 

25 e. Any corporate action taken pursuant to a shareholder 

26 vote, other amendment to the articles of incorporation, 

27 merger, share exchange, or disposition of assets to the extent 

28 provided by the articles of incorporation, bylaws, or a 

29 resolution of the board of directors that provides that voting 

30 or nonvoting shareholders are entitled to dissent and obtain 

31 payment for their shares. 

32 2. Notwithstanding subsection 1, the availability of the 

33 appraisal rights under subsection 1, paragraphs "a" through 

34 "d", shall be limited in accordance with the following 

35 provisions: 
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1 a. Appraisal rights shall not be available for the holders 

2 of shares of any class or series of shares: 

3 (1) Listed on the New York stock exchange or the American 

4 stock exchange or designated as a national market system 

5 security on an interdealer quotation system by the national 

6 association of securities dealers, inc. 

7 (2) Not so listed or designated, but has at least two 

8 thousand shareholders and the outstanding shares of such class 

9 or series has a market value of at least twenty million 

10 dollars, exclusive of the value of such shares held by its 

11 subsidiaries, senior executives, directors, and beneficial 

12 shareholders owning more than ten percent of such shares. 

13 b. The applicability of paragraph "a" shall be determined 

14 according to the following: 

15 (1) The record date fixed to determine the shareholders 

16 entitled to receive notice of, and to vote at, the meeting of 

17 shareholders to act upon the corporate action requiring 

18 appraisal rights. 

19 (2) The day before the effective date of such corporate 

20 action if there is no meeting of shareholders. 

21 c. Paragraph "a" shall not be applicable and appraisal 

22 rights shall be available pursuant to subsection 1 for the 

23 holders of any class or series of shares who are required by 

24 the terms of the corporate action requiring appraisal rights 

25 to accept for such shares anything other than cash or shares 

26 of any class or any series of shares of any corporation, or 

27 any other proprietary interest of any other entity, that 

28 satisfies the standards set forth in paragraph "a'', at the 

29 time the corporate action becomes effective. 

30 d. Paragraph "a" shall not be applicable and appraisal 

31 rights shall be available pursuant to subsection 1 for the 

32 holders of any class or series of shares where any of the 

33 following applies: 

34 (1) Any of the shares or assets of the corporation are 

35 being acquired or converted, whether by merger, share 
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1 exchange, or otherwise, pursuant to the corporate action by a 

2 person, or by an affiliate of a person, who: 

3 (a) Is, or at any time in the one-year period immediately 

4 preceding approval by the board of directors of the corporate 

5 action requiring appraisal rights was, the beneficial owner of 

6 twenty percent or more of the voting power of the corporation, 

7 excluding any shares acquired pursuant to an offer for all 

8 shares having voting power if such offer was made within one 

9 year prior to the corporate action requiring appraisal rights 

10 for consideration of the same kind and of a value equal to or 

11 less than that paid in connection with the corporate action. 

12 (b) Directly or indirectly has, or at any time in the one-

13 year period immediately preceding approval by the board of 

14 directors of the corporation of the corporate action requiring 

15 appraisal rights had, the power, contractually or otherwise, 

16 to cause the appointment or election of twenty-five percent or 

more of the directors to the board of directors of the 

8 corporation. 

19 (2) Any of the shares or assets of the corporation are 

20 being acquired or converted, whether by merger, share 

21 exchange, or otherwise, pursuant to such corporate action by a 

22 person, or by an affiliate of a person, who is, or at any time 

23 in the one-year period immediately preceding approval by the 

24 board of directors of the corporate action requiring appraisal 

25 rights was, a senior executive or director of the corporation 

26 or a senior executive of any affiliate thereof, and that 

27 senior executive or director will receive, as a result of the 

28 corporate action, a financial benefit not generally available 

29 to other shareholders as such, other than any of the 

30 following: 

31 (a) Employment, consulting, retirement, or similar 

32 benefits established separately and not as part of or in 

33 contemplation of the corporate action. 

(b) Employment, consulting, retirement, or similar 

5 benefits established in contemplation of, or as part of, the 
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1 corporate action that are not more favorable than those 

2 existing before the corporate action or, if more favorable, 

3 that have been approved on behalf of the corporation in the 

4 same manner as is provided in section 490.862. 

5 (c) In the case of a director of the corporation who will, 

6 in the corporate action, become a director of the acguiring 

7 entity in the corporate action or one of its affiliates, 

8 rights and benefits as a director that are provided on the 

9 same basis as those afforded by the acguiring entity generally 

10 to other directors of such entity or such affiliate. 

11 e. For the purposes of paragraph "d" only, the term 

12 "beneficial owner" means any person who, directly or 

13 indirectly, through any contract, arrangement, or 

14 understanding, other than a revocable proxy, has or shares the 

15 power to vote, or to direct the voting of, shares, provided 

16 that a member of a national securities exchange shall not be 

17 deemed to be a beneficial owner of securities held directly or 

18 indirectly by such member on behalf of another person solely 

19 because the member is the record holder of such securities if 

20 the member is precluded by the rules of such exchange from 

21 voting without instruction on contested matters or matters 

22 that may affect substantially the rights or privileges of the 

23 holders of the securities to be voted. When two or more 

24 persons agree to act together for the purpose of voting their 

25 shares of the corporation, each member of the group formed 

26 thereby shall be deemed to have acguired beneficial ownership, 

27 as of the date of such agreement, of all voting shares of the 

28 corporation beneficially owned by any member of the group. 

29 3. Notwithstanding any other provision of section 

30 490.1302, the articles of incorporation as originally filed or 

31 any amendment thereto may limit or eliminate appraisal rights 

32 for any class or series of preferred shares, but any such 

33 limitation or elimination contained in an amendment to the 

34 articles of incorporation that limits or eliminates appraisal 

35 rights for any of such shares that are outstanding immediately 
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1 prior to the effective date of such amendment or that the 

2 corporation is or may be required to issue or sell thereafter 

3 pursuant to any conversion, exchange, or other right existing 

4 immediately before the effective date of such amendment, shall 

5 not apply to any corporate action that becomes effective 

6 within one year of that date if such action would otherwise 

7 afford appraisal rights. 

8 ~. 4. A shareholder entitled to ei~~eft~-afte-ob~aift-paymeft~ 

9 £o~-~he-~ha~ehoide~~~-sha~es appraisal rights under this 

10 chapter is not entitled to challenge ~he a completed corporate 

11 action erea~±ft9-~he-sha~ehoide~~~-eft~±~iemeft~-tlftie~s-~he 

12 ae~±oft-±S-tlftiaw£tli-or-£ratldtlieftt-w±~h-~espeet-~o-~he 

13 sha~ehoide~-o~-the-eorpo~a~±Oft• for which appraisal rights are 

14 available unless such corporate action meets one of the 

15 following standards: 

16 a. It was not effectuated in accordance with the 

applicable provisions of division X, XI, or XII or the 

8 corporation's articles of incorporation, bylaws, or board of 

19 directors' resolution authorizing the corporate action. 

20 b. It was procured as a result of fraud or material 

21 misrepresentation. 

22 Sec. 80. Section 490.1303, Code 2001, is amended to read 

23 as follows: 

24 490.1303 BTSSEN~ ASSERTION OF RIGHTS BY NOMINEES AND 

25 BENEFICIAL OWNERS. 

26 1. A record shareholder may assert dis~eftte~s~ appraisal 

27 rights as to fewer than all the shares registered in ~ha~ the 

28 record shareholder's name but owned by a beneficial 

29 shareholder only if the record shareholder d±sseftt~ objects 

30 with respect to all shares befte£±e±aiiy of the class or series 

31 owned by afty-ofte-pe~~oft the beneficial shareholder and 

32 notifies the corporation in writing of the name and address of 

33 each persoft beneficial shareholder on whose behalf the 

~harehoide~-a~~er~~-e±sseft~er~~ appraisal rights are being 

asserted. The rights of a par~±ai-d±~~eft~er record 
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1 shareholder who asserts appraisal rights for only part of the 

2 shares held of record in the record shareholder's name under 

3 this subsection are shall be determined as if the shares as to 

4 which the record shareholder d±sseftts objects and the record 

5 shareholder's other shares were registered in the names of 

6 different record shareholders. 

7 2. A beneficial shareholder may assert disse"~ers~ 

8 appraisal rights as to shares of any class or series held on 

9 the-shareho±der~s behalf of the shareholder only if the 

10 shareholder does both of the following: 

11 a. Submits to the corporation the record shareholder's 

12 written consent to the d±sse"t-"ot-±ater-than-the-t±me-the 

13 bene£±e±a±-shareho±der-asserts-d±sse"ters~-rights assertion of 

14 such rights no later than the date referred to in section 

15 490.1322, subsection 2, paragraph "b", subparagraph (2). 

16 b. Does so with respect to all shares of wh±eh-the 

17 shareholder-is the class of series that are beneficially owned 

18 ~ the beneficial shareholder or-o~er-wh±eh-that-be"er±e±a± 

19 shareho±der-has-~ower-to-d±ree~-the-~ote. 

20 Sec. 81. Section 490.1320, Code 2001, is amended to read 

21 as follows: 

22 490.1320 NOTICE OF BiSSBN~ERS~ APPRAISAL RIGHTS. 

23 1. If proposed corporate action ereat±ng-dissenters~ 

24 r±ghts-ttnder described in section 490.1302, subsection 1, is 

25 to be submitted to a vote at a shareholders' meeting, the 

26 meeting notice must state that the corporation has concluded 

27 that the shareholders are, are not, or may be entitled to 

28 assert d±sse"ters~ appraisal rights under this part a"d-be 

29 aeeom~anied-by. If the corporation concludes that appraisal 

30 rights are or may be available, a copy of this part must 

31 accompany the meeting notice sent to those record shareholders 

32 entitled to exercise appraisal rights. 

33 2. i£-eor~orate-aetion-ereati"9-disse"ters~-rights-ttnder 

34 In a merger pursuant to section 499.±39~-is-taken-withottt-a 

35 ~ote-o£-shareho±ders 490.1105, the parent corporation sha±± 
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1 must notify in writing all record shareholders of the 

2 subsidiary who are entitled to assert d±~~ente~s~ appraisal 

3 rights that the corporate action was-ta~en-ano-send-them-the 

4 d±~~ente~s~-not±ee-oeser±bed became effective. Such notice 

5 must be sent within ten days after the corporate action became 

6 effective and include the materials described in section 

7 490.1322. 

8 Sec. 82. Section 490.1321, Code 2001, is amended to read 

9 as follows: 

10 490.1321 NOTICE OF INTENT TO DEMAND PAYMENT. 

11 1. If proposed corporate action ereat±n~-d±~~ente~s~ 

12 requiring appraisal rights under section 490.1302 is submitted 

13 to a vote at a shareholders' meeting, a shareholder who wishes 

14 to assert d±~~ente~s~ appraisal rights with respect to any 

15 class or series of shares must do all of the following: 

16 a. Deliver to the corporation before the vote is taken 

written notice of the shareholder's intent to demand payment 

£o~-the-~ha~ehoider~s-sha~e~ if the proposed action is 

effectuated. 

20 b. Not vote the-d±ssent±n~-shareholder~s-shares, or cause 

21 or permit to be voted, any shares of such class or series in 

22 favor of the proposed action. 

23 2. A shareholder who does not satisfy the requirements of 

24 subsection 1, is not entitled to payment £or-the-shareholder~~ 

25 ~ha~es under this part. 

26 Sec. 83. Section 490.1322, Code 2001, is amended to read 

27 as follows: 

28 490.1322 BTSSEN~ERS~ APPRAISAL NOTICE AND FORM. 

29 1. If proposed corporate action ereat±n~-d±ssente~s~ 

30 requiring appraisal rights under section 490.1302 ±~ 

31 attthor±zed-at-a-sharehoide~s~-meet±n~, subsection 1, becomes 

32 effective, the corporation shall must deliver a written 

33 d±ssente~s~ appraisal notice and form required by subsection 

2, paragraph "a", to all shareholders who satisfied the 

5 requirements of section 490.1321. In the case of a merger 
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1 under section 490.1105, the parent must deliver a written 

2 appraisal notice and form to all record shareholders who may 

3 be entitled to assert appraisal rights. 

4 2. The a~eee"te~ei appraisal notice must be sent no 

5 earlier than the date the corporate action became effective 

6 and no later than ten days after the-~re~eeea-eer~erate-aet~e" 

7 ~e-attther~zea-at-a-eharehe%derei-meeti"9'-er7-i£-the-eorperate 

8 eetie"-ie-take"-w~thettt-e-~ete-e£-the-eharehe%dere,-"e-%ate~ 

9 the"-te"-daye-a£te~-the-eerpe~ete-eetie"-±e-take"' such date 

10 and must do all of the following: 

11 a. State-whe~e-the-payme"t-dema"d-mttet-be-ee"t-a"d-where 

12 a"d-whe" Be accompanied by a form that specifies the date of 

13 the first announcement to shareholders of the principal terms 

14 of the proposed corporate action and requires the shareholder 

15 asserting appraisal rights to certify whether or not 

16 beneficial ownership of those shares for which appraisal 

17 rights are asserted was acquired before that date, and that 

18 the shareholder did not vote for the transaction. 

19 b. State all of the following: 

20 (1) Where the form must be sent and where certificates for 

21 certificated shares must be deposited and the date by which 

22 those certificates must be deposited, which date shall not be 

23 earlier than the date for receiving the required form under 

24 subparagraph (2). 

?.5 b.--~"£erm-he%dere-e£-tt"eert±£ieated-eharee-te-what-exte"t 

26 t~a"e£e~-e£-the-eha~ee-wi%%-be-~eet~±eted-a£ter-the-payme"t 

27 deme"d-ie-~eeei~ed• 

28 e.--s~ppty-a-£orm-£or-dema"dtn9-payment-that-±"etttdee-the 

29 date-e£-the-£±ret-a""ett"eeme"t-te-"ewe-medie-er-te 

30 eharehe%aere-e£-the-terme-e£-the-prepeeed-eerperate-aet±e"-a"a 

31 ~e~ttiree-that-t~e-pe~eo"-aeee~t±"9-d±eee"terei-r±9hte-eert±£y 

32 whethe~-er-"et-the-pe~ee"-aeqtt±red-eene£±e±at-ew"ereh±p-o£-the 

13 eha~ee-be£e~e-that-date• 

34 d. 111 Set-a A date by which the corporation must receive 

35 the payme"t-dema"d form, which date shall not be fewer than 
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1 thirty forty nor more than sixty days after the date the 

2 disse~ters~-~otiee-is-deii~ered appraisal notice and form are 

3 sent under subsection 1, and state that the shareholder shall 

4 have waived the right to demand appraisal with respect to the 

5 shares unless the form is received by the corporation by such 

6 specified date. 

7 (3) The corporation's estimate of the fair value of the 

8 shares. 

9 (4) That, if requested in writing, the corporation will 

10 provide, to the shareholder so requesting, within ten days 

11 after the date specified in subparagraph (2) the number of 

12 shareholders who return the forms by the specified date and 

13 the total number of shares owned by them. 

14 (5) The date by which the notice to withdraw under section 

15 490.1323 must be received, which date must be within twenty 

16 days after the date specified in subparagraph (2). 

e. c. Be accompanied by a copy of this division. 

Sec. 84. Section 490.1323, Code 2001, is amended to read 

as follows: 

490.1323 B8~¥-~9-BEMANB-PA¥MEN~ PERFECTION OF RIGHTS --

21 RIGHT TO WITHDRAW. 

22 1. A shareholder se~t-a-d±sse~ters~ who receives notice 

23 deseribed-i~ pursuant to section 490.1322 and who wishes to 

24 exercise appraisal rights must demand-~ayme~t, certify on the 

25 form sent by the corporation whether the snarenoider 

26 beneficial owner of such shares acquired beneficial ownership 

27 of the shares before the date required to be set forth in the 

28 disse~ters~ notice pursuant to section 490.1322, subsection 2, 

29 paragraph .u.e.u. "a". If a shareholder fails to make this 

30 certification, the corporation may elect to treat the 

31 shareholder's shares as after-acquired shares under section 

32 490.1325, and deposit the shareholder's certificates in 

33 accordance with the terms of the notice by the date referred 

to in the notice pursuant to section 490.1322, subsection 2, 

paragraph "b", subparagraph (2). Once a shareholder deposits 
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1 that shareholder's certificates or, in the case of 

2 uncertificated shares, returns the executed forms, that 

3 shareholder loses all rights as a shareholder, unless the 

4 shareholder withdraws pursuant to subsection 2. 

5 2. The shareholder who demands payment and deposits the 

6 shareholder's shares under subsection 1 retains all other 

7 rights of a shareholder until these rights are canceled or 

8 modified by the taking of the proposed corporate action. A 

9 shareholder who has complied with subsection 1 may 

10 nevertheless decline to exercise appraisal rights and withdraw 

11 from the appraisal process by so notifying the corporation in 

12 writing by the date set forth in the appraisal notice pursuant 

13 to section 490.1322, subsection 2, paragraph ''b", subparagraph 

14 (5). A shareholder who fails to so withdraw from the 

15 appraisal process shall not thereafter withdraw without the 

16 corporation's written consent. 

17 3. A shareholder who does not demand payment or execute 

18 and return the form and, in the case of certificated shares, 

19 deposit the shareholder's share certificates where required, 

20 each by the date set forth in the dissenters' notice described 

21 in section 490.1322, subsection 2, ±~ shall not be entitled to 

22 payment for the shareholder's shares under this division. 

23 Sec. 85. Section 490.1324, Code 2001, is amended by 

24 striking the section and inserting in lieu thereof the 

25 following: 

26 490.1324 PAYMENT. 

27 1. Except as provided in section 490.1325, within thirty 

28 days after the form required by section 490.1322, subsection 

29 2, paragraph "b", subparagraph (2), the corporation shall pay 

30 in cash to those shareholders who complied with section 

31 490.1323, subsection 1, the amount the corporation estimates 

32 to be the fair value of their shares, plus interest. 

33 2. The payment to each shareholder pursuant to subsection 

34 1 must be accompanied by all of the following: 

35 a. Financial statements of the corporation that issued the 
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1 shares to be appraised, consisting of a balance sheet as of 

2 the end of a fiscal year ending not more than sixteen months 

3 before the date of payment, an income statement for that year, 

4 a statement of changes in shareholders' equity for that year, 

5 and the latest available interim financial statements, if any. 

6 b. A statement of the corporation's estimate of the fair 

7 value of the shares, which estimate must equal or exceed the 

8 corporation's estimate given pursuant to section 490.1322, 

9 subsection 2, paragraph "b", subparagraph (3). 

10 c. A statement that shareholders described in subsection 1 

11 have the right to demand further payment under section 

12 490.1326 and that if any such shareholder does not do so 

13 within the time period specified therein, such shareholder 

14 shall be deemed to have accepted such payment in full 

15 satisfaction of the corporation's obligations under this 

16 chapter. 

Sec. 86. Section 490.1325, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

19 following: 

20 490.1325 AFTER-ACQUIRED SHARES. 

21 1. A corporation may elect to withhold payment required by 

22 section 490.1324 from any shareholder who did not certify that 

23 beneficial ownership of all of the shareholder's shares for 

24 which appraisal rights are asserted was acquired before the 

25 date set forth in the appraisal notice sent pursuant to 

26 section 490.1322, subsection 2, paragraph "a". 

27 2. If the corporation elects to withhold payment under 

28 subsection 1, it must within thirty days after the form 

29 required by section 490.1322, subsection 2, paragraph "b", 

30 subparagraph (2), is due, notify all shareholders who are 

31 described in subsection 1 regarding all of the following: 

32 a. Of the information required by section 490.1324, 

33 subsection 2, paragraph "a". 

34 b. Of the corporation's estimate of fair value pursuant to 

35 section 490.1324, subsection 2, paragraph "b". 
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1 c. That they may accept the corporation's estimate of fair 

2 value, plus interest, in full satisfaction of their demands or 

3 demand appraisal under section 490.1326. 

4 d. That those shareholders who wish to accept such offer 

5 must notify the corporation of their acceptance of the 

6 corporation's offer within thirty days after receiving the 

7 offer. 

8 e. That those shareholders who do not satisfy the 

9 requirements for demanding appraisal under section 490.1326 

10 shall be deemed to have accepted the corporation's offer. 

11 3. Within ten days after receiving the shareholder's 

12 acceptance pursuant to subsection 2, the corporation must pay 

13 in cash the amount it offered under subsection 2, paragraph 

14 "b", to each shareholder who agreed to accept the 

15 corporation's offer in full satisfaction of the shareholder's 

16 demand. 

17 4. Within forty days after sending the notice described in 

18 subsection 2, the corporation must pay in cash the amount it 

19 offered to pay under subsection 2, paragraph "b", to each 

20 shareholder described in subsection 2, paragraph "e". 

21 Sec. 87. Section 490.1326, Code 2001, is amended by 

22 striking the section and inserting in lieu thereof the 

23 following: 

24 490.1326 PROCEDURE IF SHAREHOLDER DISSATISFIED WITH 

25 PAYMENT OR OFFER. 

26 1. A shareholder paid pursuant to section 490.1324 who is 

27 dissatisfied with the amount of the payment must notify the 

28 corporation in writing of that shareholder's estimate of the 

29 fair value of the shares and demand payment of that estimate 

30 plus interest, less any payment under section 490.1324. A 

31 shareholder offered payment under section 490.1325 who is 

32 dissatisfied with that offer must reject the offer and demand 

33 payment of the shareholder's stated estimate of the fair value 

34 of the shares plus interest. 

35 2. A shareholder who fails to notify the corporation in 
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1 writing of that shareholder's demand to be paid the 

2 shareholder's stated estimate of the fair value plus interest 

3 under subsection 1 within thirty days after receiving the 

4 corporation's payment or offer of payment under section 

5 490.1324 or 490.1325, respectively, waives the right to demand 

6 payment under this section and shall be entitled only to the 

7 payment made or offered pursuant to those respective sections. 

8 Sec. 88. Section 490.1330, Code 2001, is amended to read 

9 as follows: 

10 490.1330 COURT ACTION. 

11 1. If a demand shareholder makes demands for payment under 

12 section 499.~3~8 490.1326 that remains unsettled, the 

13 corporation shall commence a proceeding within sixty days 

14 after receiving the payment demand and petition the court to 

15 determine the fair value of the shares and accrued interest. 

16 If the corporation does not commence the proceeding within the 

sixty-day period, it shall pay in cash to each d±~~enter-w~e~e 

8 demend-rema±n~-ttn~ett~ed-t~e-emennt-demanded shareholder the 

19 amount the shareholder demanded pursuant to section 490.1326 

20 plus interest. 

21 2. The corporation shall commence the proceeding in the 

22 district court of the county where a the corporation's 

23 principal office or, if none ±n-t~±~-~tate, its registered 

24 office, in this state is located. If the corporation is a 

25 foreign corporation without a registered office in this state, 

26 it shall commence the proceeding in the county in this state 

27 where the principal office or registered office of the 

28 domestic corporation merged with er-w~e~e-~hare~-were-aeqtt±red 

29 by the foreign corporation was located at the time of the 

30 transaction. 

31 3. The corporation shall make all d±~~enter~ shareholders, 

32 whether or not residents of this state, whose demands remain 

33 unsettled parties to the proceeding as in an action against 

34 their shares and all parties must be served with a copy of the 

5 petition. Nonresidents may be served by registered or 
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1 certified mail or by publication as provided by law. 

2 4. The jurisdiction of the court in which the proceeding 

3 is commenced under subsection 2 is plenary and exclusive. The 

4 court may appoint one or more persons as appraisers to receive 

5 evidence and recommend a decision on the question of fair 

6 value. The appraisers shall have the powers described in the 

7 order appointing them, or in any amendment to it. The 

8 di~~eftte~~ shareholders demanding appraisal rights are 

9 entitled to the same discovery rights as parties in other 

10 civil proceedings. There shall be no right to a jury trial. 

11 5. Each di~~eftte~ shareholder made a party to the 

12 proceeding is entitled to judgment for either of the 

13 following: 

14 a. The amount, if any, by which the court finds the fair 

15 value of the d±~seftter~~ shareholder's shares, plus interest, 

16 exceeds the amount paid by the corporation to the shareholder 

17 for such shares. 

18 b. The fair value, plus aeertted interest, of the 

19 disseftte~~s-a£ter-aeqttired shareholder's shares for which the 

20 corporation elected to withhold payment under section 498.!3%1 

21 490.1325. 

22 6. Notwithstanding the provisions of this division, if the 

23 corporation is a bank holding company as defined in section 

24 524.1801, fair value, at the election of the bank holding 

25 company, may be determined as provided in section 524.1406, 

26 subsection 3, prior to giving notice under section 490.1320 or 

27 490.1322. The fair value as determined shall be included in 

28 any notice under section 490.1320 or 490.1322, and section 

29 499.!3%8 490.1326 shall not apply. 

30 sec. 89. Section 490.1331, Code 2001, is amended to read s 

31 follows: 

32 490.1331 COURT COSTS AND COUNSEL FEES. 

33 1. The court in an appraisal proceeding commenced under 

34 section 490.1330 shall determine all costs of the proceeding, 

35 including the reasonable compensation and expenses of 
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1 appraisers appointed by the court. The court shall assess the 

2 costs against the corporation, except that the court may 

3 assess costs against all or some of the ai~se"~er~ 

4 shareholders demanding appraisal, in amounts the court finds 

5 equitable, to the extent the court finds the-di~sen~er~ such 

6 shareholders acted arbitrarily, vexatiously, or not in good 

7 faith ±"-dema"d±"9-payme"t-~"der-seet±o"-498.%3~8 with respect 

8 to the rights provided by this division. 

9 2. The court in an appraisal proceeding may also assess 

10 the fees and expenses of counsel and experts for the 

11 respective parties, in amounts the court finds equitable, for 

12 either of the following: 

13 a. Against the corporation and in favor of any or all 

14 d±~se"~ers shareholders demanding appraisal if the court finds 

15 the corporation did not substantially comply with the 

16 requirements of seet±on~ section 490.1320 ~hro~9h-498.i3~8L 

490.1322, 490.1324, or 490.1325. 

b. Against either the corporation or a dis~en~er 

shareholder demanding appraisal, in favor of any other party, 

20 if the court finds that the party against whom the fees and 

21 expenses are assessed acted arbitrarily, vexatiously, or not 

22 in good faith with respect to the rights provided by this 

23 chapter. 

24 3. If the court in an appraisal proceeding finds that the 

25 services of counsel for any d±s~en~er shareholder were of 

26 substantial benefit to other d±ssen~er~ shareholders similarly 

27 situated, and that the fees for those services should not be 

28 assessed against the corporation, the court may award to ~he~e 

29 such counsel reasonable fees to be paid out of the amounts 

30 awarded the di~se"ters shareholders who were benefited. 

31 4. To the extent the corporation fails to make a required 

32 payment pursuant to section 490.1324, 490.1325, or 490.1326, 

33 the shareholder may sue directly for the amount owed and, to 

34 the extent successful, shall be entitled to recover from the 

5 corporation all costs and expenses of the suit, including 
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1 counsel fees. 

2 Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001, 

3 are amended to read as follows: 

4 4. The corporation shall notify each shareholder, whether 

5 or not entitled to vote, of the proposed shareholders' meeting 

6 in-aeeo~danee-w±~h-~ee~ion-499~795. The notice must also 

7 state that the purpose, or one of the purposes, of the meeting 

8 is to consider dissolving the corporation. 

9 5. Unless the articles of incorporation, bylaws, or the 

10 board of directors acting pursuant to subsection 3 requires a 

11 greater vote, a greater number of shares to be present, or a 

12 vote by voting groups, adoption of the proposal to dissolve to 

13 be-ado~~ed-mttst-be-a~~~oved-by-a-majo~i~y-o~-aii shall require 

14 the approval of the shareholders at a meeting at which the 

15 quorum consisting of at least a majority of the votes entitled 

16 to be cast on-~hat-p~opo~ai exists. 

17 Sec. 91. Section 490.1403, Code 2001, is amended to read 

18 as follows: 

19 490.1403 ARTICLES OF DISSOLUTION. 

20 1. At any time after dissolution is authorized, the 

21 corporation may dissolve by delivering to the secretary of 

22 state for filing articles of dissolution setting forth all of 

23 the following: 

24 a. The name of the corporation. 

25 b. The date dissolution was authorized. 

26 c. If dissolution was approved by the shareholders,-bo~h 

27 of-~he-foiiow±n9~ 

28 t±t--~he-nttmbe~-of-vo~e~-ent±tied-~o-be-ea~~-on a statement 

29 that the proposal to dissolve was duly approved by the 

30 shareholders in the manner required by this chapter and by the 

31 articles ot incorporation. 

32 tzt--B±ther-the-to~ai-n~mbe~-of-vo~e~-ea~~-~o~-and-a9a±n~~ 

33 d±~~o±tttion-or-~he-to~a±-nttmbe~-of-ttnd±s~ttted-~ote~-east-€o~ 

34 d±s~oittt±on-and-a-s~a~ement-~hat-the-nttmber-east-fe~ 

35 d±s~o±ttt±on-was-~ttff±e±ent-£o~-a~p~ovai. 
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1 d7--ff-~ot±~9-oy-~ot±~9-9ro~p~-was-req~ired,-the 

2 i~£ormatie~-req~ired-by-para9raph-nen-m~~t-oe-seperateiy 

3 pro~±ded-fer-eeeh-~ot±~9-9re~p-e~t±tied-to-vete-~eperateiy-eft 

4 the-piaft-to-d±~~oi~e~ 

5 2. A corporation is dissolved upon the effective date of 

6 its articles of dissolution. 

7 3. For purposes of this division, "dissolved corporation" 

8 means a corporation whose articles of dissolution have become 

9 effective and includes a successor entity to which the 

10 remaining assets of the corporation are transferred subject to 

11 its liabilities for purposes of liquidation. 

12 Sec. 92. Section 490.1404, subsection 3, paragraph f, Code 

13 2001, is amended to read as follows: 

14 f. If shareholder action was required to revoke the 

15 dissolution, the information required by section 490.1403, 

16 subsection 1, paragraph "c" er-non. 

17 Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001, 

18 are amended to read as follows: 

19 1. A dissolved corporation may dispose of the known claims 

20 against it by £eiiowift9-the-preeed~re-deseribed-ift-th±~ 

21 ~eetioft notifying its known claimants in writing of the 

22 dissolution at any time after its effective date. 

23 2. ~he-dissoi~ed-eorperat±on-shaii-notify-its-k~own 

24 eiaimants-i~-wr±tin9-of-the-d±ssoitlt±on-at-any-t±me-after-±ts 

25 effeetive-date~ The written notice must do all of the 

26 following: 

27 a. Describe information that must be included in a claim. 

28 b. Provide a mailing address where a claim may be sent. 

29 c. State the deadline, which may not be fewer than one 

30 hundred twenty days from the effective date of the written 

31 notice, by which the dissolved corporation must receive the 

32 claim. 

33 d. State that the claim will be barred if not received by 

34 the deadline. 

35 Sec. 94. Section 490.1407, Code 2001, is amended to read 
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1 as follows: 

2 490.1407 8NRN9WN OTHER CLAIMS AGAINST DISSOLVED 

3 CORPORATION. 

4 1. A dissolved corporation may also publish notice of its 

5 dissolution and request that persons with claims against the 

6 dissolved corporation present them in accordance with the 

7 notice. 

8 2. The notice must meet all of the following requirements: 

9 a. Be published one time in a newspaper of general 

10 circulation in the county where the dissolved corporation's 

11 principal office or, if none in this state, its registered 

12 office is or was last located. 

13 b. Describe the information that must be included in a 

14 claim and provide a mailing address where the claim may be 

15 sent. 

16 c. State that a claim against the dissolved corporation 

17 will be barred unless a proceeding to enforce the claim is 

18 commenced within £±~e three years after the publication of the 

19 notice. 

20 3. If the dissolved corporation publishes a newspaper 

21 notice in accordance with subsection 2, the claim of each of 

22 the following claimants is barred unless the claimant 

23 commences a proceeding to enforce the claim against the 

24 dissolved corporation within £i~e three years after the 

25 publication date of the newspaper notice: 

26 a. A claimant who did-~ot-reee±~e was not given written 

27 notice under section 490.1406. 

28 b. A claimant whose claim was timely sent to the dissolved 

29 corporation but not acted on. 

30 c. A claimant whose claim is contingent or based on an 

31 event occurring after the effective date of dissolution. 

32 4. A claim that is not barred by section 490.1406, 

33 subsection 2, or subsection 3 of this section, may be enforced 

34 tt~der-th±s-~eet±on in either of the following ways: 

35 a. Against the dissolved corporation, to the extent of its 
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1 undistributed assets. 

2 b. y£ Except as provided in section 490.1408, subsection 

3 iL the assets have been distributed in liquidation, against a 

4 shareholder of the dissolved corporation to the extent of the 

5 shareholder's pro rata share of the claim or the corporate 

6 assets distributed to the shareholder in liquidation, 

7 whichever is less, but a shareholder's total liability for all 

8 claims under this section shall not exceed the total amount of 

9 assets distributed to the shareholder in liquidation. 

10 Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDINGS. 

11 1. A dissolved corporation that has published a notice 

12 under section 490.1407 may file an application with the 

13 district court of the county where the dissolved corporation's 

14 principal office or, if none in this state, its registered 

15 office is located for a determination of the amount and form 

16 of security to be provided for payment of claims that are 

17 contingent or have not been made known to the dissolved 

18 corporation or that are based on an event occurring after the 

19 effective date of dissolution but that, based on the facts 

20 known to the dissolved corporation, are reasonably estimated 

21 to arise after the effective date of dissolution. Provision 

22 need not be made for any claim that is or is reasonably 

23 anticipated to be barred under section 490.1407, subsection 3. 

24 2. Within ten days after the filing of the application, 

25 notice of the proceeding shall be given by the dissolved 

26 corporation to each claimant holding a contingent claim whose 

27 contingent claim is shown on the records of the dissolved 

28 corporation. 

29 3. The court may appoint a guardian ad litem to represent 

30 all claimants whose identities are unknown in any proceeding 

31 brought under this section. The reasonable fees and expenses 

32 of such guardian, including all reasonable expert witness 

33 fees, shall be paid by the dissolved corporation. 

34 4. Provision by the dissolved corporation for security in 

5 the amount and the form ordered by the court under subsection 
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1 1, shall satisfy the dissolved corporation's obligations with 

2 respect to claims that are contingent, have not been made 

3 known to the dissolved corporation or are based on an event 

4 occurring after the effective date of dissolution, and such 

5 

6 

7 

8 
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24 

claims shall not be enforced against a shareholder who 

received assets in liquidation. 

Sec. 96. NEW SECTION. 490.1409 DIRECTOR DUTIES. 

1. Directors shall cause the dissolved corporation to 

discharge or make reasonable provision for the payment of 

claims and make distributions of assets to shareholders after 

payment or provision for claims. 

2. Directors of a dissolved corporation which has disposed 

of claims under section 490.1406, 490.1407, or 490.1408 shall 

not be liable for breach of subsection 1, with respect to 

claims against the dissolved corporation that are barred or 

satisfied under section 490.1406, 490.1407, or 490.1408. 

Sec. 97. Section 490.1431, Code 2001, is amended by adding 

the following new subsection: 

NEW SUBSECTION. 4. Within ten days of the commencement of 

a proceeding under section 490.1430, subsection 2, to dissolve 

a corporation that has no shares listed on a national 

securities exchange or regularly traded in a market maintained 

by one or more members of a national securities exchange, the 

corporation must send to all shareholders, other than the 

25 petitioner, a notice stating that the shareholders are 

26 entitled to avoid the dissolution of the corporation by 

27 electing to purchase the petitioner's shares under section 

28 490.1434, and a copy of section 490.1434. 

29 Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE IN 

30 LIEU OF DISSOLUTION. 

31 1. In a proceeding under section 490.1430, subsection 2, 

32 to dissolve a corporation that has no shares listed on a 

33 national securities exchange or regularly traded in a market 

34 maintained by one or more members of a national or affiliated 

35 securities association, the corporation may elect or, if it 
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1 fails to elect, one or more shareholders may elect to purchase 

2 all shares owned by the petitioning shareholder at the fair 

3 value of the shares. An election pursuant to this section 

4 shall be irrevocable unless the court determines that it is 

5 equitable to set aside or modify the election. 

6 2. An election to purchase pursuant to this section may be 

7 filed with the court at any time within ninety days after the 

8 filing of the petition under section 490.1430, subsection 2, 

9 or at such later time as the court in its discretion may 

10 allow. If the election to purchase is filed by one or more 

11 shareholders, the corporation shall, within ten days 

12 thereafter, give written notice to all shareholders, other 

13 than the petitioner. The notice must state the name and 

14 number of shares owned by the petitioner and the name and 

15 number of shares owned by each electing shareholder and must 

16 advise the recipients of their right to join the election to 

purchase shares in accordance with this section. Shareholders 

8 who wish to participate must file notice of their intention to 

19 join in the purchase no later than thirty days after the 

20 effective date of the notice to them. All shareholders who 

21 have filed an election or notice of their intention to 

22 participate in the election to purchase thereby become parties 

23 to the proceeding and shall participate in the purchase in 

24 proportion to their ownership of shares as of the date the 

25 first election was filed, unless they otherwise agree or the 

26 court otherwise directs. After an election has been filed by 

27 the corporation or one or more shareholders, the proceeding 

28 under section 490.1430, subsection 2, shall not be 

29 discontinued or settled, nor may the petitioning shareholder 

30 sell or otherwise dispose of the shareholder's shares, unless 

31 the court determines that it would be equitable to the 

32 corporation and the shareholders, other than the petitioner, 

33 to permit such discontinuance, settlement, sale, or other 

34 disposition. 

5 3. If, within sixty days of the filing of the first 
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1 election, the parties reach agreement as to the fair value and 

2 terms of purchase of the petitioner's shares, the court shall 

3 enter an order directing the purchase of the petitioner's 

4 shares upon the terms and conditions agreed to by the parties. 

5 4. If the parties are unable to reach an agreement as 

6 provided for in subsection 3, the court, upon application of 

7 any party, shall stay the section 490.1430, subsection 2, 

8 proceedings and determine the fair value of the petitioner's 

9 shares as of the day before the date on which the petition 

10 under section 490.1430, subsection 2, was filed or as of such 

11 other date as the court deems appropriate under the 

12 circumstances. 

13 5. Upon determining the fair value of the shares, the 

14 court shall enter an order directing the purchase upon such 

15 terms and conditions as the court deems appropriate, which may 

16 include payment of the purchase price in installments, where 

17 necessary in the interests of equity, provision for security 

18 to assure payment of the purchase price and any additional 

19 costs, fees, and expenses as may have been awarded, and, if 

20 the shares are to be purchased by shareholders, the allocation 

21 of shares among them. In allocating petitioner's shares among 

22 holders of different classes of shares, the court shall 

23 attempt to preserve the existing distribution of voting rights 

24 among holders of different classes insofar as practicable and 

25 may direct that holders of a specific class or classes shall 

26 not participate in the purchase. Interest may be allowed at 

27 the rate and from the date determined by the court to be 

28 equitable, but if the court finds that the refusal of the 

29 petitioning shareholder to accept an offer of payment was 

30 arbitrary or otherwise not in good faith, no interest shall be 

31 allowed. If the court finds that the petitioning shareholder 

32 has probable grounds for relief under section 490.1430, 

33 subsection 2, paragraph "b" or "d", it may award to the 

34 petitioning shareholder reasonable fees and expenses of 

35 counsel and of any experts employed by the shareholder. 
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1 6. Upon entry of an order under subsection 3 or 5, the 

2 court shall dismiss the petition to dissolve the corporation 

3 under section 490.1430, and the petitioning shareholder shall 

4 no longer have any rights or status as a shareholder of the 

5 corporation, except the right to receive the amounts awarded 

6 to the shareholder by the order of the court which shall be 

7 enforceable in the same manner as any other judgment. 

8 7. The purchase ordered pursuant to subsection 5 shall be 

9 made within ten days after the date the order becomes final 

10 unless before that time the corporation files with the court a 

11 notice of its intention to adopt articles of dissolution 

12 pursuant to sections 490.1402 and 490.1403, which articles 

13 must then be adopted and filed within fifty days thereafter. 

14 Upon filing of such articles of dissolution, the corporation 

shall be dissolved in accordance with the provisions of 

sections 490.1405 through 490.1407, and the order entered 

pursuant to subsection 5 shall no longer be of any force or 

8 effect, except that the court may award the petitioning 

19 shareholder reasonable fees and expenses in accordance with 

20 the provisions of the last sentence of subsection 5 and the 

21 petitioner may continue to pursue any claims previously 

22 asserted on behalf of the corporation. 

23 8. Any payment by the corporation pursuant to an order 

24 under subsection 3 or 5, other than an award of fees and 

25 expenses pursuant to subsection 5, is subject to the 

26 provisions of section 490.640. 

27 Sec. 99. Section 490.1603, Code 2001, is amended to read 

28 as follows: 

29 490.1603 SCOPE OF INSPECTION RIGHT. 

30 l. A shareholder's agent or attorney has the same 

31 inspection and copying rights as the shareholder tne-age~t-or 

32 attor~ey-repre~e~ts represented. 

33 2. The right to copy records under section 490.1602 

34 includes, if reasonable, the right to receive copies made-by 

5 photograph~e,-xerog~aph~e,-or-other-teeh~olog~eal-mea~~ ~ 
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1 xerographic or other means, including copies through an 

2 electronic transmission if available and so requested by the 

3 shareholder. 

4 3. The corporation may comply at its expense with a 

5 shareholder's demand to inspect the record of shareholders 

6 under section 490.1602, subsection 2, paragraph "c", by 

7 providing the shareholder with a list of shareholders that was 

8 compiled no earlier than the date of the shareholder's demand. 

9 a. 4. The corporation may impose a reasonable charge, 

10 covering the costs of labor and material, for copies of any 

11 documents provided to the shareholder. The charge shall not 

12 exceed the estimated cost of productionL o~ reproduction~ 

13 transmission of the records. 

14 4.--~he-eo~~o~a~~oft-may-eom~%y-w~~h-a-~ha~eho%de~i~-demeftd 

15 ~o-~ft~~ee~-~he-~eeo~d-o£-~ha~eho%de~~-~ftder-~ee~~oft-499•i69%, 

16 ~nb~ee~~oft-%,-~a~agra~h-4e4-by-~~ov~d~ft9-the-~ha~eho%de~-wi~h 

17 a-ii~~-o£-i~~-~ha~ehoide~~-that-wa~-eom~~%ed-fto-ea~i~e~-theft 

18 ~he-da~e-o£-the-~ha~eho%de~i~-demaftd• 

19 Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

20 DIRECTORS. 

21 1. A director of a corporation is entitled to inspect and 

22 copy the books, records, and documents of the corporation at 

23 any reasonable time to the extent reasonably related to the 

24 performance of the director's duties as a director, including 

25 duties as a member of a committee, but not for any other 

26 purpose or in any manner that would violate any duty to the 

27 corporation. 

28 2. The district court of the county where the 

29 corporation's principal office, or if none in this state, its 

30 registered office, is located may order inspection and copying 

31 of the books, records, and documents at the corporation's 

32 expense, upon application of a director who has been refused 

33 such inspection rights, unless the corporation establishes 

34 that the director is not entitled to such inspection rights. 

35 The court shall dispose of an application under this 
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1 subsection on an expedited basis. 

2 3. If an order is issued, the court may include provisions 

3 protecting the corporation from undue burden or expense, and 

4 prohibiting the director from using information obtained upon 

5 exercise of the inspection rights in a manner that would 

6 violate a duty to the corporation, and may also order the 

7 corporation to reimburse the director for the director's 

8 costs, including reasonable counsel fees, incurred in 

9 connection with the application. 

10 Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 

11 REQUIREMENT. 

12 1. Whenever notice is required to be given under any 

13 provision of this chapter to any shareholder, such notice 

14 shall not be required to be given if either of the following 

15 applies: 

16 a. Notice of two consecutive annual meetings, and all 

17 notices of meetings during the period between such two 

18 consecutive annual meetings, have been sent to such 

19 shareholder at such shareholder's address as shown on the 

20 records of the corporation and have been returned 

21 undeliverable. 

22 b. All, but not less than two, payments of dividends on 

23 securities during a twelve-month period, or two consecutive 

24 payments of dividends on securities during a period of more 

25 than twelve months, have been sent to such shareholder at such 

26 shareholder's address as shown on the records of the 

27 corporation and have been returned undeliverable. 

28 2. If any such shareholder shall deliver to the 

29 corporation a written notice setting forth such shareholder's 

30 then-current address, the requirement that notice be given to 

31 such shareholder shall be reinstated. 

32 Sec. 102. Sections 490.832, 490.1022, 490.1327, 490.1328, 

33 and 490.1621, Code 2001, are repealed. 

34 Sec. 103. CODE EDITOR DIRECTIVE. The following division 

35 and part titles shall be changed by the Code editor: 
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1 1. Division XII shall be retitled DISPOSITION OF ASSETS. 

2 2. Division XIII shall be retitled APPRAISAL RIGHTS. 

3 3. Division XIII, Part A, shall be retitled RIGHT TO 

4 APPRAISAL AND PAYMENT FOR SHARES. 

5 4. Division XIII, Part B, shall be retitled PROCEDURE FOR 

6 EXERCISE OF APPRAISAL RIGHTS. 

7 Sec. 104. EFFECTIVE DATE. This Act, takes effect January 

8 1, 2003. 

9 EXPLANATION 

10 The following overview highlights the areas of change to 

11 the Iowa Business Corporations Act: 

12 AMENDMENT PERTAINING TO LIABILITY OF DIRECTORS. Code 

13 section 490.202 allows shareholders the option to include in 

14 the articles of incorporation a provision eliminating or 

15 limiting the liability of a director to the corporation or its 

16 shareholders, with certain exceptions. The provision on this 

17 issue is currently in Code section 490.832, but it contains 

18 more general language on exceptions than the new provision. 

19 AMENDMENTS PERTAINING TO DIRECTOR CONFLICT OF INTERESTS. 

20 Current Code section 490.831 on director conflicts of interest 

21 is deleted and several new sections on the issue are added 

22 from Code sections 490.860 through 490.863. Director 

23 conflicting interest transactions require independent 

24 examination and approval, either by independent directors, or 

25 shareholders, or the court. Definitions are added for 

26 "conflicting interest", "director's conflicting interest 

27 transaction", "related person", "required disclosure", and 

28 "time of commitment" in Code section 490.860. 

29 AMENDMENTS PERTAINING TO DERIVATIVE PROCEEDINGS. Current 

30 Code section 490.740 on derivative proceedings is replaced 

31 with a new part that includes definitions and addresses 

32 shareholder demand on the corporation, stay of proceedings, 

33 dismissal of the action, settlement, and payment of expenses. 

34 Code section 490.742 would allow a shareholder to commence 

35 a derivative proceeding after 90 days after the demand was 
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1 made unless the shareholder has earlier been notified that the 

2 demand has been rejected by the corporation or unless 

3 irreparable injury to the corporation would result by waiting 

4 for the expiration of the 90-day period. 

5 An independent litigation committee may be appointed to 

6 investigate and make recommendations concerning derivative 

7 proceedings under Code section 490.744. 

8 In addition, the bill allows such investigation and 

9 recommendation to be made by a panel appointed either by the 

10 independent directors present at a meeting of the board of 

11 directors if the independent directors constitute a quorum or, 

12 if the independent directors do not constitute a quorum, a 

13 committee of two or more independent directors appointed by a 

14 majority vote of independent directors present at a meeting of 

15 the board of directors. Code section 490.744 addresses the 

16 issue of independence and provides that by itself, the 

nomination or election of the director by persons who are 

8 defendants in the derivative proceeding or against whom the 

action is demanded shall not cause a director to be considered 

20 as not independent. 

21 AMENDMENTS PERTAINING TO CLOSELY HELD CORPORATIONS. Code 

22 section 490.732 validates shareholder agreements appearing in 

23 the articles or signed by all shareholders, and it authorizes 

24 wide latitude in their content for corporations whose shares 

25 are not listed on a national securities exchange or regularly 

26 traded in a market maintained by one or more members of a 

27 national or affiliated securities association. 

28 New Code section 490.1434 provides an alternative to the 

29 corporation and its shareholders where one or more but fewer 

30 than all shareholders petition for judicial dissolution on 

31 grounds, for example, of deadlock or oppression. The 

32 alternative essentially is a buyout of the petitioning 

33 shareholders, either for an amount the parties can negotiate 

34 or for "fair value'', with the corporation having the right to 

5 do so in the first instance, and, if the corporation does not 
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1 so elect, due regard for shareholders' relative positions. 

2 AMENDMENTS PERTAINING TO INDEMNIFICATION AND ADVANCE FOR 

3 EXPENSES. The bill expands the authority of a corporation to 

4 indemnify a director through a charter provision adopted 

5 pursuant to new Code section 490.202, which generally permits 

6 indemnification with respect to a director's conduct to the 

7 same extent that the director's liability for that conduct can 

8 be limited under the section. Code sections 490.851 through 

9 490.859 address the procedures for making decisions on 

10 granting indemnification and authorizing an advance for 

11 expenses, and make a court order available as a remedy to 

12 enforce a legal right to indemnification or expense 

13 advancement. Code section 490.854 permits a court to order an 

14 advance for expenses. 

15 AMENDMENTS PERTAINING TO SHAREHOLDER MEETINGS AND VOTING. 

16 The bill amends Code section 490.702 regarding the percentage 

17 of shares required before a special meeting of shareholders 

18 must be granted, and new Code section 490.704 establishes a 

19 procedure for revoking such a demand. New Code section 

20 490.708 addresses conduct of a meeting of shareholders, 

21 providing that a chair shall preside who, unless the articles 

22 or bylaws provide otherwise, has the authority to determine 

23 the order of business and establish rules for the conduct of 

24 the meeting. The rules adopted and the conduct of the meeting 

25 must be fair to shareholders. Code section 490.722, dealing 

26 with proxies, has been amended to encompass electronic 

27 transmission of proxies. New Code section 490.729 requires 

28 the appointment of one or more inspectors of election for 

29 publicly traded corporations and also delineates the 

30 inspector's duties. Any other corporation may appoint 

31 inspectors pursuant to section 490.729. 

32 AMENDMENTS PERTAINING TO ELECTRONIC FILINGS. Code section 

33 490.140 adds definitions for "deliver", "electronic 

34 transmission", "sign" or "signature", and "voting power". 

35 Code section 490.141 provides that notice by electronic 
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1 transmission is written notice, and that notice from a 

2 corporation to a shareholder may be effective when 

3 electronically transmitted in a manner authorized by the 

4 shareholder. Code sections 490.120, 490.123, 490.124, 

5 490.125, and 490.127 all address electronic filings with the 

6 secretary of state. 

7 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT AND STANDARDS 

8 OF LIABILITY FOR DIRECTORS. New Code section 490.831, 

9 standards of liability for directors, has been added to 

10 clarify and distinguish the standard a plaintiff must meet in 

11 order for a director to be held liable. 

12 AMENDMENTS PERTAINING TO STANDARDS OF CONDUCT FOR OFFICERS 

13 AND ALSO TO INSPECTION RIGHTS AND NOTICES. Code section 

14 490.842 on standards of conduct for officers is amended in 

15 light of the changes made pertaining to directors. In 

16 addition, Code section 490.1603 on the scope of a 

shareholder's inspection right is revised to reflect 

8 availability of electronic transmissions. New Code section 

19 490.1605 provides for inspection of records by directors. A 

20 court action is authorized in which the corporation has the 

21 burden of proof, and the court is directed to dispose of an 

22 application of a director for inspection on an expedited 

23 basis. 

24 AMENDMENTS PERTAINING TO FUNDAMENTAL CHANGES. The quorum 

25 required is that stated in current 490.725, namely, "a 

26 majority of votes entitled to be cast on the matter by the 

27 voting group", unless the articles or bylaws require a greater 

28 number. Current Code language requires that the votes cast in 

29 favor of a proposed change exceed those cast opposing it. 

30 Current Code section 490.1202 addresses sales of assets 

31 other than in the regular course of business and requires 

32 shareholder approval of a sale or other disposition of all or 

33 substantially all corporate assets where it does not occur in 

34 the regular course of business. As amended, Code section 

5 490.1202 does not utilize the standard "all or substantially 
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1 all" and the requirement of a shareholder vote instead turns 

2 upon whether the disposition will leave the corporation 

3 without a significant continuing business activity. 

4 AMENDMENTS PERTAINING TO APPRAISAL RIGHTS. A number of 

5 changes have been made in a continuing effort to allow 

6 corporations, acting through their boards of directors and 

7 shareholders, to change the nature and shape of the enterprise 

8 and the rights of security holders, on the one hand, and, on 

9 the other hand, to allow shareholders who object to the change 

10 to withdraw from the corporation and obtain the fair value of 

11 their investment. This accommodation has been known as 

12 "dissenters' rights" or "appraisal rights". Division XIII is 

13 amended to change the name from the former to the latter. 

14 Shareholders will not be entitled to appraisal if the terms of 

15 the class or series of shares that they hold will not be 

16 changed. 

17 The amendments to division XIII provide that a shareholder 

18 who objects to corporate action effecting fundamental change 

19 will receive fair value where the shares are publicly traded 

20 and there is a sufficient market for the shares. However, the 

21 division also includes provisions identifying conflict-of-

22 interest transactions in which the market exception will not 

23 apply and appraisal rights will be available to shareholders. 

24 AMENDMENTS PERTAINING TO DIRECTORS AND OFFICERS. Code 

25 section 490.803 provides that a variable range for the size of 

26 the board of directors may be established by the articles or 

27 bylaws. Code section 490.825, committees of the board, has 

28 been amended to allow committees to be given more authority to 

29 act, primarily within limits stated by the board; and a new 

30 provision in Code section 490.825 would allow the board to 

31 appoint one or more directors as alternates to serve on a 

32 committee where one or more is absent or disqualified, and 

33 unless the articles, bylaws, or resolution of the board 

34 creating the committee provided otherwise, would allow the 

35 committee, upon unanimous vote of those present and not 
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1 disqualified, to appoint another director to serve in place of 

2 the absent or disqualified member. 

3 DISSOLUTION. Code section 490.640, governing 

4 distributions, provides that the corporation must satisfy 

5 equity and bankruptcy insolvency tests before the board can 

6 authorize a distribution, but does not apply to distributions 

7 made in liquidation. 

8 The bill provides for a three-year period to assert claims 

9 against the dissolved corporation, rather than the five years 

10 provided under the current Code, and adds two new Code 

11 sections, 490.1408 and 490.1409, that encourage directors to 

12 anticipate and provide for such claims. Critical steps 

13 include giving notice to known creditors and claimants, 

14 publication, and in the claims that are unknown or contingent, 

15 a court proceeding pursuant to Code section 490.1408, which 

16 authorizes the corporation's board to file an application in 

17 court for a determination of the amount and form of security 

8 to be provided for payment of claims that are contingent or 

have not been made known to the dissolved corporation or that 

are based on an event occurring after the effective date of 

21 dissolution, excluding claims that are or are reasonably 

22 anticipated to be barred. The court is authorized to appoint 

23 a guardian ad litem to represent such claimants. The court 

24 hearing the matter may then determine the amount and form to 

25 be provided for payment, and compliance with the court order 

26 shall satisfy the dissolved corporation's obligations with 

27 respect to claims that are contingent, have not been made 

28 known to the dissolved corporation, or are based on an event 

29 occurring after the effective date of dissolution, and such 

30 claims may not be enforced against a shareholder who received 

31 assets in liquidation. 

32 ADDITIONAL AMENDMENTS PERTAINING TO DIRECTORS. Code 

33 section 490.809, dealing with the judicial removal of 

34 directors, requires the action be brought by or in the right 

5 of the corporation, rather than by an authorized percentage of 
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1 a class of shareholders. In addition, grounds for removal of 

2 directors have been amended. Fraudulent conduct remains a 

3 basis for removal, but dishonest conduct has been eliminated. 

4 Other grounds added are that the director "intentionally 

5 inflicted harm on the corporation", or "grossly abused the 

6 position of director". Code section 490.821, allowing the 

7 board of directors to take action without a meeting, requires 

8 that action taken without a meeting by consent must be 

9 unanimous, and that action taken by consent is the act of the 

10 board of directors when one or more consents signed by all the 

11 directors are delivered to the corporation. Consent may be 

12 withdrawn by signed revocation delivered to the corporation 

13 prior to delivery to the corporation of unrevoked consents 

14 signed by all directors. 

15 The bill takes effect January 1, 2003. 
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HOUSE CLIP SHEET MARCH 12, 2002 

HOUSE FILE 2509 
H-8229 

1 Amend House File 2509 as follows: 
2 1. Page 3, line 29, by striking the word "and". 
3 2. Page 7, line 6, by inserting before the figure 
4 " ( 1) " the following: "For purposes of this 
5 subsection, the following shall apply:" 
6 3. Page 8, line 10, by striking the word 
7 "holders" and inserting the following: "holders 
8 shareholders". 
9 4. Page 9, line 18, by inserting before the word 

10 "votes" the following: "ballots, proxies, or". 
11 5. Page 13, line 17, by striking the word 
12 "section" and inserting the following: "subsection". 
13 6. Page 13, line 26, by striking the word 
14 "sect ion" and inserting the following: "subsection". 
15 7. Page 23, line 17, by inserting after the word 
16 and figure "subsection 5" the following: ", paragraph 
17 a,". 
18 8. Page 29, line 17, by striking the word "in" 
19 and inserting the following: "as to". 
20 9. Page 30, line 20, by striking the words "of 
21 the" and inserting the following: "or the". 
22 10. Page 30, line 21, by striking the word "of" 
23 and inserting the following: "or". 
24 11. Page 32, by striking line 29, and inserting 
25 the following: "was in the corporation's best 
26 interests of the corporation." 
27 12. Page 32, by striking line 31, and inserting 
28 the following: "at least not opposed to the 
29 corporation's best interests of the corporation." 
30 13. Page 35, lines 6 and 7, by striking the words 
31 "Authorizations of payments" and inserting the 
32 following: "of payments Authorizations". 
33 14. Page 42, line 33, by striking the words 
34 "conflict of" and inserting the following: 
35 "conflicting". 
36 15. Page 48, line 14, by striking the word 
37 "conflict" and inserting the following: "conflict 
38 conflicts". 
39 16. Page 49, line 31, by striking the word "that" 
40 and inserting the following: "-t-fi.a.t. the". 
41 17. Page 56, line 13, by striking the word 
42 "another" and inserting the following: "an other". 
43 18. Page 56, line 19, by striking the word 
44 "another" and inserting the following: "an other". 
45 19. Page 56, line 31, by striking the word 
4 6 "another" and inserting the fallowing: "an other". 
47 20. Page 57, line 30, by striking the word 
48 "securities" and inserting the following: 
49 "securities,". 
50 21. Page 62, lines 5 and 6, by striking the words 
H-8229 -1-
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HOUSE CLIP SHEET 

H-8229 
Page 2 

MARCH 12, 2002 

1 "an existing" and inserting the following: "a". 
2 22. Page 67, line 6, by striking the word 
3 "entity" and inserting the following: "entity,". 
4 23. Page 68, by inserting after line 9 the 
5 following: 
6 "Sec. Section 490.1110, subsection 2, 
7 paragraph f, subparagraph (2), subparagraph 
8 subdivision (a), Code 2001, is amended to read as 
9 follows: 

10 (a) A merger of the corporation, other than a 
11 merger pursuant to section 490.1104 490.1105. 
12 Sec. Section 490.1110, subsection 3, 
13 paragraph c, subparagraph (3), subparagraph 
14 subdivision (b), Code 2001, is amended to read as 
15 follows: 
16 (b) Pursuant to a merger under section 490.1104 
17 490.1105." 
18 24. Page 71, line 3, by striking the word 
19 "presented" and inserting the following: "present". 
20 25. Page 72, by inserting after line 16 the 
21 following: 
22 "With respect to shares of a corporation that is a 
23 bank holding company as defined in section 524.1801, 
24 the factors identified in section 524.1406, subsection 
25 3, paragraph "a", shall also be considered in 
26 determining fair value." 
27 26. Page 74, lines 25 and 26, by striking the 
28 words "corporate action taken pursuant to a 
29 shareholder vote..!..." and inserting the following: 
30 "corporate action talcen pursuant to a shareholder 
31 ~". 
32 27. Page 74, lines 29 through 31, by striking the 
33 words "that provides that voting or nonvoting 
34 shareholders are entitled to dissent and obtain 
35 payment for their shares" and inserting the following: 
36 "provides that voting or nonvoting shareholders are 
37 entitled to dissent and obtain payment for their 
38 shares". 
39 28. Page 76, line 2, by striking the word "who:" 
40 and inserting the following: "who fulfills either of 
41 the following:" 
42 29. Page 82, line 29, by striking the letter 
43 "..!J..e.!!." and inserting the following: "..'.!..e-ll-,". 

44 30. Page 82, by striking line 32, and inserting 
45 the following: "4 90. 132 5. In addition, a shareholder 
46 who wishes to exercise appraisal rights must execute 
47 and return the form and, in a case of certificated 
48 shares, deposit the shareholder's certificates in". 
49 31. Page 83, by striking lines 5 through 8, and 
50 inserting the following: 
H-8229 -2-
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1 "2. The shareholder ~•he demands payment and 
deposits the shareholder's shares unoer subsection 1 
retains ctll other rights of a sharehelder until these 
rights are canceled or modified by the taking of the 
proposed corporate action. A". 

2 
3 
4 
5 
6 32. Page 83, line 29, by inserting after the 
7 figure '' (2)," the following: "is due,". 
8 33. Page 86, line 33, by striking the word 
9 "unsettled" and inserting the following: 

10 "unsettled,". 
11 34. Page 92, line 3, by inserting before the 
12 words "the assets" the following: "if". 
13 35. Page 94, line 29, by striking the word "may" 
14 and inserting the following: "shall". 
15 36. Page 98, by inserting after line 31 the 
16 following: 
17 "Sec. Section 491.3, subsection 8, Code 2001, 
18 is amended to read as follows: 
19 8. A corporation organized under or subject to 
20 this chapter may make indemnification as provided in 
21 sections 490.850 through 490.858 490.859. 
22 Sec. Section 491.16, Code 2001, is amended to 
23 read as follows: 
24 491.16 INDEMNIFICATION OF OFFICERS, DIRECTORS, 
25 EMPLOYEES, AND AGENTS -- INSURANCE. 
26 Sections 490.850 through 490.858 490.859 apply to 
27 corporations organized under or subject to this 
28 chapter. 
29 Sec. Se6tion 497.34, Code 2001, is amended to 
30 read as follows: 
31 497.34 INDEMNIFICATION. 
32 A cooperative association operating under this 
33 chapter may indemnify any present or former director, 
34 officer, employee, member, or volunteer in the manner 
35 and in the instances authorized in sections 490.850 
36 through 490.858 490.859, provided that where sections 
37 490.850 through 490.858 490.859 provide for action by 
38 shareholders the sections are applicable to action by 
39 voting members of the cooperative association, and 
40 where sections 490.850 through 490.858 490.859 refer 
41 to the corporation organized under chapter 490 the 
42 sections are applicable to the cooperative association 
43 organized under this chapter, and where sections 
44 490.850 through 490.858 490.859 refer to the director 
45 the sections are applicable to a director, officer, 
46 employee, member, or volunteer of the cooperative 
47 association organized under this chapter. 
48 Sec. Section 498.36, Code 2001, is amended to 
49 read as follows: 
50 498.36 INDEMNIFICATION. 
H-8229 -3-
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1 A cooperative association operating under this 
2 chapter may indemnify any present or former director, 
3 officer, employee, member, or volunteer in the manner 
4 and in the instances authorized in sections 490.850 
5 through 490.858 490.859, provided that where sections 
6 490.850 through 490.858 490.859 provide for action by 
7 shareholders the sections are applicable to action by 
8 voting members of the cooperative association, and 
9 where sections 490.850 through 490.858 490.859 refer 

10 to the corporation organized under chapter 490 the 
11 sections are applicable to the cooperative association 
12 organized under this chapter, and where sections 
13 490.850 through 490.858 490.859 refer to the director 
14 the sections are applicable to a director, officer, 
15 employee, member, or volunteer of the cooperative 
16 association organized under this chapter. 
17 Sec. Section 499.59A, Code 2001, is amended 
18 to read as follows: 
19 499.59A INDEMNIFICATION. 
20 A cooperative association operating under this 
21 chapter may indemnify any present or former director, 
22 officer, employee, member, or volunteer in the manner 
23 and in the instances authorized in sections 490.850 
24 through 490.858 490.859, provided that where sections 
25 490.850 through 490.858 490.859 provide for action by 
26 shareholders the sections are applicable to action by 
27 voting members of the cooperative association, and 
28 where sections 490.850 through 490.858 490.859 refer 
29 to the corporation organized under chapter 490 the 
30 sections are applicable to the cooperative association 
31 organized under this chapter, and where sections 
32 490.850 through 490.858 490.859 refer to the director 
33 the sections are applicable to a director, officer, 
34 employee, member, or volunteer of the cooperative 
35 association organized under this chapter. 
36 Sec. Section 499.69A, subsections 4 and 7, 
37 Code 2001, are amended to read as follows: 
38 4. For a surviving cooperative association, a 
39 qualified merger becomes effective upon the filing of 
40 the articles of merger with the secretary of state and 
41 the issuance of a certificate of merger pursuant to 
42 section 499.68 or the date stated in the articles of 
43 merger, whichever is later. For a surviving qualified 
44 corporation, a qualified merger becomes effective upon 
45 the filing of the articles of merger with the 
46 secretary of state pursuant to section 490.1105 
47 490.1106 or the date stated in the articles, whichever 
48 is later. 
49 7. A foreign cooperative association may 
50 participate in a qualified merger as provided in this 
H-8229 -4-
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1 section, if the foreign cooperative association 
2 complies with the requirements for a cooperative 
3 association under this section and the requirements 
4 for a foreign cooperative association under section 
5 499.69. A foreign corporation may participate in a 
6 qualified merger as provided in this section if it 
7 complies with the requirements of a qualified 
8 corporation under this section and the requirements 
9 for a foreign corporation under section 490.1107 

10 490.1102. 
11 Sec. Section 5088.2, unnumbered paragraph 2, 
12 Code 200~is amended to read as follows: 
13 A plan of conversion may provide that a mutual 
14 company may convert into a domestic stock company, 
15 convert and merge, or convert and consolidate with a 
16 domestic stock company, as provided in chapter 490 or 
17 491, whichever is applicable. However, the mutual 
18 company is not required to comply with sections 
19 491.102 through 491.105 or sections 490.1101 490.1102 
20 and 499.1103 490.1104 relating to approval of merger 
21 or consolidation plans by boards of directors and 
22 shareholders, if at the time of approval of the plan 
23 of conversion the board of directors approves the 
24 merger or consolidation and if at the time of approval 
25 of the plan by policyholders as provided in section 
26 5088.6, the policyholders approve the merger or 
27 consolidation. This chapter supersedes any 
28 conflicting provisions of chapters 521 and 521A. A 
29 mutual company may convert, merge, or consolidate as 
30 part of a plan of conversion in which a majority or 
31 all of the common shares of the stock company are 
32 acquired by another corporation, which may be a 
33 corporation organized for that purpose, or in which 
34 the new stock company consolidates with a stock 
35 company to form another stock company. 
36 Sec. Section 504A.4, subsection 14, Code 
37 2001, is amended to read as follows: 
38 14. A corporation operating under this chapter may 
39 indemnify any present or former director, officer, 
40 employee, member, or volunteer in the manner and in 
41 the instances authorized in sections 490.850 through 
42 490.858 490.859. 
43 Sec. Section 508C.16, unnumbered paragraph 2, 
44 Code 2001, is amended to read as follows: 
45 Sections 490.850 through 490.858 490.859 apply to 
46 the association. 
47 Sec. Section 524.801, subsection 7, Code 
48 2001, is amended to read as follows: 
49 7. To indemnify a director, officer, or employee, 
50 or a former director, officer, or employee of the 
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1 state bank in the manner and in the instances 
2 authorized by sections 490.850 through ~90.858 
3 490.859. 
4 Sec. Section 524.1213, subsection 2, Code 
5 Supplement 2001, is amended to read as follows: 
6 2. A united community bank office formed under 
7 this section shall have a united community bank office 
8 board, at least one-half or more of the members of 
9 which shall be residents of the county in which the 

10 united community bank office is located. The 
11 liability of the united community bank office board 
12 shall be limited as provided in section 524.614. The 
13 bank establishing and operating the united community 
14 bank office may indemnify members of the united 
15 community bank office board as agents of the bank in 
16 the manner and in the instances authorized by sections 
17 490.850 through 490.858 490.859. 
18 Sec. Section 524.1309, subsection 8, Code 
19 2001, is amended to read as follows: 
20 8. A shareholder of a state bank who objects to 
21 adoption by the state bank of a plan to cease to carry 
22 on the business of banking and to continue as a 
23 corporation subject to chapter 490, is entitled to ~ 
24 rights and reffiedies of a dissenting shareholder 
25 appraisal rights provided for in chapter 490, division 
26 XIII. 
27 Sec. Section 524.1402, subsection 2, Code 
28 2001, is amended to read as follows: 
29 2. In the case of a state bank which is a party to 
30 the plan, if the proposed merger will result in a 
31 state bank subject to this chapter, adoption of the 
32 plan by such state bank requires the affirmative vote 
33 of at least a majority of the directors and approval 
34 by the shareholders, in the manner and according to 
35 the procedures prescribed in section 490.1103 
36 490.1104, at a meeting called in accordance with the 
37 terms of that section. In the case of a national 
38 bank, or if the proposed merger will result in a 
39 national bank, adoption of the plan by e~ch party to 
40 the merger shall require the affirmative vote of at 
41 least such directors and shareholders whose 
42 affirmative vote on the plan is required under the 
43 laws of the United States. Subject to applicable 
44 requirements of the laws of the United States in a 
45 case in which a national bank is a party to a plan, 
46 any modification of a plan which has been adopted 
47 shall be made by any method provided in the plan, or 
48 in the absence of such provision, by the same vote as 
49 required for adoption. 
50 Sec. Section 524.1406, Code 2001, is amended 
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2 524.1406 RIGHTS APPRAISAL RIGHTS OF DISSENTING 
3 SHAREHOLDERS. 
4 1. A shareholder of a state bank, which is a party 
5 to a proposed merger plan which will result in a state 
6 bank subject to this chapter, who objects to the plan 
7 is entitled to the righ:.s and reFRedies of a dissent=._ng 
8 shareholder appraisal rights as provided in chapter 
9 490, division XIII. 

10 2. If a shareholder of a national bank which is a 
11 party to a proposed merger plan which will result in a 
12 state bank, or a shareholder of a state bank which is 
13 a party to a plan which will result in a national 
14 bank, objects to the plan and complies with the 
15 requirements of the applicable laws of the United 
16 States, the resulting state bank or national bank, as 
17 the case may be, is liable for the value of the 
18 shareholder's shares as determined in accordance with 
19 such laws of the United States. 
20 3. a. Notwithstanding any contrary provision in 
21 chapter 490, division XIII, in determining the fair 
22 value of the shareholder's shares of a bank organized 
23 under this chapter or a bank holding company as 
24 defined in section 524.1801 in a transaction or event 
25 in which the shareholder is entitled to the rights and 
26 reFRedies of a dissenting shareholder appra:sal rights, 
27 due consideration shall be given to valuation factors 
28 recognized for federal and estate tax purposes, 
29 including discounts for minority interests and 
30 discounts for lack of marketability. However, any 
31 payment made to dissenting shareholders under section 
32 490.1325 490.1324 shall be in an amount not less than 
33 the stockholders' equity in the bank disclosed in its 
34 last statement of condition filed under section 
35 524.220 or the total equity capital of the bank 
36 holding company disclosed in the most recent report 
37 filed by the bank holding company with the board of 
38 governors of the federal reserve system, divided by 
39 the number of shares outstanding. 
40 b. Prior to giving notice of a meeting at which a 
41 shareholder of a bank organized under this chapter or 
42 a bank holding company as defined in section 524.1801 
43 would be entitled to the rights and reFRedies of a 
44 dissenting shareholder appraisal rights, such bank or 
45 bank holding company may seek a declaratory judgment 
46 to establish the fair value for purposes of section 
47 490.1301, subsection 4, of shares held by such 
48 shareholders. Another cause of action or a 
49 counterclaim shall not be joined with such a 
SO declaratory action. A declaratory judgment shall be 
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1 filed in the county where the principal place of 
2 business of the bank or bank holding company is 
3 located. The court shall appoint an attorney to 
4 represent minority shareholders. All shareholders of 
5 the bank or bank holding company shall be served with 
6 notice of the action and be advised of the name, 
7 address, and telephone number of the attorney 
8 appointed to represent minority shareholders. The 
9 attorney appointed to represent minority shareholders 

10 shall select an appraiser to give an opinion of the 
11 fair value of such shares. The bank or bank holding 
12 company may select an appraiser to give an opinion on 
13 the fair value of the shares of the bank or bank 
14 holding company. Any shareholder may participate 
15 individually and present evidence of the fair value of 
16 such shareholder's shares. All court costs, 
17 appraiser's fees, and the fees and expenses of the 
18 attorney appointed to represent the minority 
19 shareholders shall be assessed against the bank or the 
20 bank holding company. A judgment in the action shall 
21 not determine fair value for a share to be less than 
22 the stockholders' equity in the bank disclosed in its 
23 last statement of condition filed under section 
24 524.220 or the total equity capital of the bank 
25 holding company disclosed in the most recent report 
26 filed by the bank holding company with the board of 
27 governors of the federal reserve system, divided by 
28 the number of shares outstanding. A final judgment in 
29 the action shall establish fair value for the purposes 
30 of chapter 490, division XIII and shall be disclosed 
31 to the shareholders in the notice to shareholders of 
32 the meeting to approve the transaction that gives rise 
33 to dissenters' appraisal rights. If the proposed 
34 transaction is approved by the shareholders,. upon 
35 consummation of the proposed transaction the fair 
36 value so established shall be paid to each shareholder 
37 entitled to payment for the shareholder's shares upon 
38 receipt of such shareholder's share certificates. 
39 Sec. Section 524.1408, Code 2001, is amended 
40 to read as follows: 
41 524.1408 MERGER OF CORPORATION SUBSTANTIALLY OWNED 
42 BY A STATE BANK. 
43 A state bank owning at least ninety percent of the 
44 outstanding shares, of each class, of another 
45 corporation which it is authorized to own under this 
46 chapter, may merge the other corporation into itself 
47 without approval by a vote of the shareholders of 
48 either the state bank or the subsidiary corporation. 
49 The board of directors of the state bank shall approve 
50 a plan of merger, mail to shareholders of record of 
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1 the subsidiary corporation, and prepare and execute 
2 articles of merger in the manner provided for in 
3 section 490.1104 490.1105. The articles of merger, 
4 together with the applicable filing and recording 
5 fees, shall be delivered to the superintendent who 
6 shall, if the superintendent approves of the proposed 
7 merger and if the superintendent finds the articles of 
8 merger satisfy the requirements of this section, 
9 deliver them to the secretary of state for filing and 

10 recording in the secretary of state's office, and they 
11 shall be filed in the office of the county recorder. 
12 The secretary of state upon filing the articles of 
13 merger shall issue a certificate of merger and send 
14 the certificate to the state bank and a copy of it to 
15 the superintendent. 
16 Sec. Section 524.1417, Code 2001, is amended 
17 to read as follows: 
18 524.1417 RIGHTS APPRAISAL RIGHTS OF DISSENTING 
19 
20 
21 
22 
23 
24 
25 
.'26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 

SHAREHOLDER OF CONVERTING STATE OR NATIONAL BANK OR 
FEDERAL SAVINGS ASSOCIATION. 

1. A shareholder of a state bank which that 
converts into a national bank or federal savings 
association who objects to the plan of conversion is 
entitled to the rights and remedies of a dissenting 
shareho:der appraisal rights as provided in chapter 
490, division XIII . 

2. If a shareholder of a national bank or federal 
savings association, ·.:hich that converts into a state 
bank, objects to the plan of conversion and complies 
with the requirements of applicable laws of the United 
States, the resulting state bank is liable for the 
value of the shareholder's shares as determined in 
accordance with such laws of the United States. 

Sec. Section 533.4, subsection 27, Code 2001, 
is amended to read as follows: 

27. To provide indemnity for the director, 
officer, or employee in the same fashion that a 
corporation organized under chapter 490 could under 
sections 490.850 through 490.858 490.859; however, 
where those sections provide for action by 
shareholders the provision is applicable to action by 
members of the credit union and where the sections 
have reference to the corporation organized under 
chapter 490, the provision is applicable to the 
association organized under this chapter. 

Sec. Section 534.504, Code 2001, is amended 
47 to 
48 

read as follows: 
534.504 MEETINGS OF STOCKHOLDERS. 

49 Sections 490.701 through 490.731 490.732 apply to 
SO stock associations. 
H-8229 -9-
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1 Sec. Section 534.605, subsection 4, Code 
2 Supplement 2001, is amended to read as follows: 
3 4. An association operating under this chapter may 
4 indemnify any present or former director, officer, or 
5 employee in the manner and in the instances authorized 
6 in sections 490.850 through ~90.858 490.859. If the 
7 association is a mutual association, the references in 
8 those sections to stockholder shall be deemed to be 
9 references to members. 

10 Sec. Section 534.607, Code 2001, is amended 
11 to read as follows: 
12 534.607 INDEMNIFICATION. 
13 Except as otherwise provided in section 534.602, 
14 sections 490.850 through 490.858 490.859 apply to 
15 associations incorporated under this chapter." 
16 37. By renumbering, redesignating, and correcting 
17 internal references as necessary. 

By SHEY of Linn 
H-8229 FILED MARCH 11, 2002 

Page 16 



HOUSE CLIP SHEET MARCH 13, 2002 

HOUSE FILE 2509 
H-8256 

1 Amend House File 2509 as follows: 
2 1. Page 3, line 29, by striking the word "and". 
3 2. Page 7, line 6, by inserting before the figure 
4 " ( 1)" the following: "For purposes of this 
5 subsection, the following shall apply:" 
6 3. Page 8, line 10, by striking the word 
7 "holders" and inserting the following: "holdera 
8 shareholders". 
9 4. Page 9, line 18, by inserting before the word 

10 "votes" the following: "ballots, proxi_es, or". 
11 5. Page 13, line 17, by striking the word 
12 "section" and inserting the following: "subsection". 
13 6. Page 13, line 26, by striking the word 
14 "section" and inserting the following: "subsection". 
15 7. Page 23, line 17, by inserting after the word 
16 and figure "subsection 5" the follovJing: ",paragraph 
17 ~"· 
18 8. Page 24, by striking lines 28 and 29 and 
19 inserting the following: "the protection afforded by 
20 section 490.832 if interposed as a". 
21 9. Page 26, by inserting after line 26 the 
22 following: 
23 "Sec. Section 490.832, Code 2001, is amended 
24 by striking the section and inserting in lieu thereof 
25 the following: 
26 490.832 DIRECTOR CONFLICT OF INTEREST. 
27 1. A conflict of interest transaction is a 
28 transaction with the corporation in which a director 
29 of the corporation has a direct or indirect interest. 
30 A conflict of interest transaction is not voidable by 
31 the corporation solely because of the director's 
32 interest in the transaction if any one of the 
33 following is true: 
34 a. The material facts of the transaction and the 
35 director's interest were disclosed or known to the 
36 board of directors or a committee of the board of 
37 directors and the board of directors or committee 
38 authorized, approved, or ratified the transaction. 
39 b. The material facts of the transaction and the 
40 director's interest were disclosed or known to the 
41 shareholders entitled to vote and the shareholders 
42 authorized, approved, or ratified the transaction. 
43 c. The transaction was fair to the corporation. 
44 2. For purposes of this section, a director of the 
45 corporation has an indirect interest in a transac~ion 
46 if either of the following is true: 
47 a. Another entity in which the director has a 
48 material financial interest or in which the director 
49 is a general partner is a party to the transaction. 
50 b. Another entity of which the director is a 
H-8256 -1-
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1 director, officer, or trustee is a party to the 
2 transaction and the transaction is or should be 
3 considered by the board of directors of the 
4 corporation. 
5 3. For purposes of subsection 1, paragraph "a", a 
6 conflict of interest transaction is authorized, 
7 approved, or ratified if it receives the affirmative 
8 vote of a majority of the directors on the board of 
9 directors or on the committee, who have no direct or 

10 indirect interest in the transaction, but a 
11 transaction may not be authorized, approved, or 
12 ratified under this section by a single director. If 
13 a majority of the directors who have no direct or 
14 indirect interest in the transaction vote to 
15 authorize, approve, or ratify the transaction, a 
16 quorum is present for the purpose of taking action 
17 under this section. The presence of, or a vote cast 
18 by, a director with a direct or indirect interest in 
19 the transaction does not affect the validity of any 
20 action taken under subsection 1, paragraph "a", if the 
21 transaction is otherwise authorized, approved, or 
22 ratified as provided in that subsection. 
23 4. For purposes of subsection 1, paragraph "b", a 
24 conflict of interest transaction is authorized, 

; approved, or ratified if it receives the vote of a 
-.3 majority of the shares entitled to be counted under 
~7 this subsection. Shares owned by or voted under the 

8 control of a director who has a direct or indirect 
_9 interest in the transaction, and shares owned by or 
30 voted under the control of an entity described in 
31 subsection 2, paragraph "a", shall not be counted in a 
32 vote of shareholders to determine whether to 
33 authorize, approve, or ratify a conflict of interest 
34 transaction under subsection 1, paragraph "b". The 
35 vote of those shares, however, is counted in 
36 determining whether the transaction is approved under 
37 other sections of this chapter. A r.ajority of the 
38 shares, whether or not present, th~~ are entitled to 
39 be counted in a vote on the transaction under this 
40 subsection constitutes a quorum for the purpose of 
41 taking action under this section." · 
42 10. Page 29, line 17, by striking the word "in" 
43 and inserting the following: "as to". 
44 11. Page 30, line 20, by striking the words "of 
45 the" and inserting the following: "or the". 
46 --12. Page 30, line 21, by striking the word "of" 
4 7 and inserting the following: "or". 
48 13. Page 32, by striking line 29, and inserting 
49 the following: "was in the corporation's best 
50 interests of the corporation." 
H-8256 -2-
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1 14. Page 32, by striking line 31, and inserting 
the following: "at least not opposed to the 
corporation's best interests of the corporation." 

2 
3 
4 15. Page 35, lines 6 and 7, by striking the words 
5 "Authorizations of payments" and inserting the 
6 following: "of payments Authorizations". 
7 
8 
9 

16. By striking page 41, line 25, through page 
47, line 11. 

17. Page 48, line 14, by striking the word 
10 "conflict" and inserting the following: "conflict 
11 conflicts". 
12 18. Page 49, line 31, by striking the word "that" 
13 and inserting the following: "~ the". 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

19. Page 56, line 13, by striking the word 
"another" and inserting the following: "an other". 

20. Page 56, line 19, by striking the word 
"another" and inserting the following: "an other". 

21. Page 56, line 31, by striking the word 
"another" and inserting the following: "an other". 

22. Page 57, line 30, by striking the word 
"securities" and inserting the following: 
"securities,". 

23. Page 62, lines 5 and 6, by striking the words 
"an existing" and inserting the following: "a". 

24. Page 67, line 6, by striking the word 
"entity" and inserting the following: "entity,". 

25. Page 68, by inserting after line 9 the 
following: 

"Sec. Section 490.1110, subsection 2, 
30 paragraph f, subparagraph (2), subparagraph 
31 subdivision (a), Code 2001, is amended to read as 

follows: 32 
33 
34 
35 
36 
37 
38 
39 
40 

(a) A merger of the corporation, other than a 
merger pursuant to section 190.1101 490.1105. 

Sec. Section 490.1110, subsection 3, 
paragraph c, subparagraph (3), subparagraph 
subdivision (b), Code 2001, is amended to read as 
follows: 

(b) Pursuant to a merger under section 490.1104 
490.1105." 

41 26. Page 71, line 3, by striking the word 
42 "presented" and inserting the following: "present". 
43 27. Page 72, by inserting after line 16 the 
44 following: 
45 "With respect to shares of a corporation that is a 
46 bank holding company as defined in section 52~.1801, 
47 the factors identified in section 524.1406, subsection 
48 3, paragraph "a", shall also be considered in 
49 determining fair value." 
50 28. Page 74, lines 25 and 26, by striking the 
H-8256 -3-
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1 words "corporate action taken pursuant to a 
2 shareholder vote.!...." and inserting the following: 
3 "corporate aetioA taken pursuafl:t to a shareholder 
4 zre.t.e". 
5 29. Page 74, lines 29 through 31, by striking the 
6 words "that provides that voting or nonvoting 
7 shareholders are entitled to dissent and obtain 
8 payment for their shares" and inserting the following: 
9 "provides that votiAg or AonvotiRg shareholde:Fs are 

10 entitled to dissent and obtaiA payffient for their 
11 shares". 
12 30. Page 76, line 2, by striking the word "who:" 
13 and inserting the following: "who fulfills eit~of 
14 the following:" 
15 31. Page 77, line 4, by striking the figure 
16 "490.862" and inserting the following: "490.832". 
17 32. Page 82, line 29, by striking the letter 
18 "Jle.!!." and inserting the following: "J.!..e.!.!.,-". 
19 33. Page 82, by striking line 32, and inserting 
20 the following: "490.1325. In addition, a shareholder 
21 who wishes to exercise appraisal rights must execute 
22 and return the form and, in a case of certificated 
23 shares, deposit the shareholder's certificates in". 
24 34. Page 83, by striking lines 5 through 8, and 
25 inserting the following: 
2 6 "2. The shareholder viho deffiaAdo pa·tment and 
27 deposito the shareholder's shares under subsection 1 
28 Fetains all other rights of a shareholder until these 
29 rights are canceled or modified by the taJ(ing of the 
30 proposed corporate action. A". 
31 35. Page 83, line 29, by inserting after the 
32 figure " ( 2) , " the following: "is due, " . 
33 36. Page 86, line 33, by striking the word 
34 "unsettled" and inserting the following: 
35 "unsettled,". 
36 37. Page 92, line 3, by inserting before the 
37 words "the assets" the following: "if". 
38 38. Page 94, line 29, by striking the word "may" 
39 and inserting the following: "shall". 
40 39. Page 98, by inserting after line 31 the 
41 following: 
42 "Sec. Section 491. 3, subsection 8, Code 2001, 
43 is amended to read as follows: 
44 8. A corporation organized under or subject to 
45 this chapter may make indemnification as provided in 
46 sections 490.850 through 490.858 490.859. 
47 Sec. Section 491.16, Code 2001, is amended to 
48 read as follows: 
49 491.16 INDEMNIFICATION OF OFFICERS, DIRECTORS, 
50 EMPLOYEES, AND AGENTS -- INSURANCE. 
H-8256 -4-
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1 Sections 490.850 through 490.858 490.859 apply to 
corporations organized under or subject to this 
chapter. 

2 
3 
4 Sec. Section 497.34, Code 2001, is amended to 
5 read as follows: 
6 497.34 INDEMNIFICATION. 
7 A cooperative association operating under this 
8 chapter may indemnify any present or former director, 
9 officer, employee, member, or volunteer in the manner 

10 and in the instances authorized in sections 490.850 
11 through 490.858 490.859, provided that where sections 
12 490.850 through 490.858 490.859 provide for action by 
13 shareholders the sections are applicable to action by 
14 voting members of the cooperative association, and 
15 where sections 490.850 through 490.858 490.859 refer 
16 to the corporation organized under chapter 490 the 
17 sections are applicable ~o the cooperative association 
18 organized under this chapter, and where sections 
19 490.850 through 490.858 490.859 refer to the director 
20 the sections are applicable to a director, officer, 
21 employee, member, or volunteer of the cooperative 
22 association organized under this chapter. 
23 Sec. Section 498.36, Code 2001, is amended to 
24 read as follows: 
25 498.36 INDEMNIFICATION. 
26 A cooperative association operating under this 
27 chapter may indemnify any present or former director, 
28 officer, employee, member, or volunteer in the manner 
29 and in the instances authorized in sections 490.850 
30 through 490.858 490.859, provided that where sections 
31 490.850 through 490.858 490.859 provide for action by 
32 shareholders the sections are applicable to action by 
33 voting members of the cooperative association, and 
34 where sections 490.850 through 490.858 490.859 refer 
35 to the corporation organized under chapter 490 the 
36 sections are applicable to the cooperative·association 
37 organized under this chapter, and where sections 
38 490.850 through 490.858 490.859 refer to the director 
39 the sections are applicable to a director, officer, 
40 employee, member, or volunteer of the cooperative 
41 association organized under this chapter. 
42 Sec. Section 499.59A, Code 2001, is amended 
43 to read as follows: 
44 499.59A INDEMNIFICATION. 
45 A cooperative association operating under this 
46 chapter may indemnify any present or former director, 
47 officer, employee, member, or volunteer in the manner 
48 and in the instances authorized in sections 490.850 
49 through 490.858 490.859, provided that where sections 
50 490.850 through 490.858 490.859 provide for action by 
H-8256 -5-
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1 shareholders the sections are applicable to action by 
2 voting members of the cooperative association, and 
3 where sections 490.850 through 490.858 490.859 refer 
4 to the corporation organized under chapter 490 the 
5 sections are applicable to the cooperative association 
6 organized under this chapter, and where sections 
7 490.850 through 490.858 490.859 refer to the director 
8 the sections are applicable to a director, officer, 
9 employee, member, or volunteer of the cooperative 

10 association organized under this chapter. 
11 Sec. Section 499.69A, subsections 4 and 7, 
12 Code 2001, are amended to read as follows: 
13 4. For a surviving cooperative association, a 
14 qualified merger becomes effective upon the filing of 
15 the articles of merger with the secretary of state and 
16 the issuance of a certificate of merger pursuant to 
17 section 499.68 or the date stated in the articles of 
18 merger, whichever is later. For a surviving qualified 
19 corporation, a qualified merger becomes effective upon 
20 the filing of the articles of merger with the 
21 secretary of state pursuant to section 490.1105 
22 490.1106 or the date stated in the articles, whichever 
23 is later. 
24 7. A foreign cooperative association may 
25 participate in a qualified merger as provided in this 
26 section, if the foreign cooperative association 
27 complies with the requirements for a cooperative 
28 association under this section and the requirements 
29 for a foreign cooperative association under section 
30 499.69. A foreign corporation may participate in a 
31 qualified merger as provided in this section if it 
32 complies with the requirements of a qualified 
33 corporation under this section and the requirements 
34 for a foreign corporation under section 490.1107 
35 490.1102. 
36 Sec. Section 508B.2, unnumbered paragraph 2, 
37 Code 2001, is amended to read as follows: 
38 A plan of conversion may provide that a mutual 
39 company may convert into a domestic stock company, 
40 convert and merge, or convert and consolidate with a 
41 domestic stock company, as provided in chapter 490 or 
42 491, whichever is applicable. However, the mutual 
43 company is not required to comply with sections 
44 491.102 through 491.105 or sections 490.1101 490.1102 
45 and 490.1103 490.1104 relating to approval of merger 
46 or consolidation plans by boards of directors and 
47 shareholders, if at the time of approval of the plan 
48 of conversion the board of directors approves the 
49 merger or consolidation and if at the time of approval 
50 of the plan by policyholders as provided in section 
S-8256 -6-
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1 5088.6, the policyholders approve the merger or 
2 consolidation. This chapter supersedes any 
3 conflicting provisions of chapters 521 and 521A. A 
4 mutual company may convert, merge, or consolidate as 
5 part of a plan of conversion in which a majority or 
6 all of the common shares of the stock company are 
7 acquired by another corporation, which may be a 
8 corporation organized for that purpose, or in which 
9 the new stock company consolidates with a stock 

10 company to form another stock company. 
11 Sec. Section 504A.4, subsection 14, Code 
12 2001, is amended to read as follows: 
13 14. A corporation operating under this chapter may 
14 indemnify any present or former director, officer, 
15 employee, member, or volunteer in the manner and in 
16 the instances authorized in sections 490.850 through 
17 490.858 490.859. 
18 Sec. Section 508B.l3, Code 2001, is amended 
19 to read as follows: 
20 5088.13 PROHIBITIONS ON CERTAIN OFFERS TO ACQUIRE 
21 SHARES. 
22 Prior to and for a period of five years following 
23 the effective date of the conversion, and in the case 
24 of the plans of conversion specified in subsections 1 
25 and 3 of section 5088.3, five years following the date 
26 of distribution of consideration to the policyholders 
27 in exchange for their membership interests, a person, 
28 other than the reorganized company, other than an 
29 employee benefit plan or employee benefit trust 
30 sponsored by the reorganized company, or as otherwise 
31 specifically provided for in the plan of conversion, 
32 shall not directly or indirectly acquire or offer to 
33 acquire the beneficial ownership of more than five 
34 percent of any class of voting security of the 
35 reorganized company, and a person, other than the 
36 reorganized company or other than an employee benefit 
37 plan or employee benefit trust sponsored by the 
38 reorganized company, who acquires five percent or more 
39 of any class of voting security of the reorganized 
40 company prior to the conversion or as specifically 
41 provided for in the plan of conversion, shall not 
42 directly or indirectly acquire or offer to acquire the 
43 beneficial ownership of additional voting securities 
44 of the reorganized company, unless the acquisition is 
45 approved by the commissioner as not being contrary to 
46 the interests of the policyholders of the reorganized 
47 company or its life insurance company subsidiary and 
48 by the board of directors of the reorganized company. 
49 The commissioner and the board of directors may 
50 consider the faetors set forth in oeetion 490.1108. 
H-8256 -7-
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1 The provisions of section 521A.3, except subsection 4, 
2 paragraph "a", shall be applicable to a proposed 
3 acquisition subject to this section. An approved plan 
4 of conversion may include a stock option plan. As 
5 used in this section, "beneficial ownership" means, 
6 with respect to a security, the sole or shared powe+ 
7 to vote or direct the voting of the security or the 
8 sole power to dispose or direct the disposition of the 
9 security. 

10 Sec. Section 508C.l6, unnumbered paragraph 2, 
11 Code 200~is amended to read as follows: 
12 Sections 490.850 through 490.858 490.859 apply to 
13 the association. 
14 Sec. Section 524.801, subsection 7, Code 
15 2001, is-affiended to read as follows: 
16 7. To indemnify a director, officer, or employee, 
17 or a former director, officer, or employee of the 
18 state bank in the manner and in the instances 
19 authorized by sections 490.850 through 490.858 
20 490.859. 
21 Sec. Section 524.1213, subsection 2, Code 
22 Supplement 2001, is amended to read as follows: 
23 2. A united community bank office formed under 
24 this section shall have a united community bank office 
25 board, at least one-half or more of the members of 
26 which shall be residents of the county in which the 
27 united community bank office is located. The 
28 liability of the united community bank office board 
29 shall be limited as provided in section 524.614. The 
30 bank establishing and operating the united community 
31 bank office may indemnify members of the united . 
32 community bank office board as agents of the bank in 
33 the manner and in the instances authorized by sections 
34 490.850 through 490.858 490.859. 
35 Sec. Section 524.1309, subsection 8, Code 
36 2001, is-affiended to read as follows: 
37 8. A shareholder of a state bank who objects to 
38 adoption by the state bank of a plan to cease to carry 
39 on the business of banking and to continue as a 
40 corporation subject to chapter 490, is entitled to ~ 
41 rights and remedies of a dissenting shareholder 
42 appraisal rights provided for in chapter 490, division 
43 XIII. 
44 Sec. Section 524.1402, subsection 2, Code 
45 2001, is-affiended to read as follows: 
46 2. In the case of a state bank which is a party to 
47 the plan, if the proposed merger will result in a 
48 state bank subject to this chapter, adoption of the 
49 plan by such state bank requires the affirmative vote 
50 of at least a majority of the directors and approval 
H-8256 -8-
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1 by the shareholders, in the manner and according to 
2 the procedures prescribed in section 490.1103 
3 490.ll04, at a meeting called in accordance with the 
4 terms of that section. In the case of a national 
5 bank, or if the proposed merger will result in a 
6 national bank, adoption of the plan by each party to 
7 the merger shall require the affirmative vote of at 
8 least such directors and shareholders whose 
9 affirmative vote on the plan is required under the 

10 laws of the United States. Subject to applicable 
11 requirements of the laws of the United States in a 
12 case in which a national bank is a party to a plan, 
13 any modification of a plan which has been adopted 
14 shall be made by any method provided in the plan, or 
15 in the absence of such provision, by the same vote as 
16 required for adoption. 
17 Sec. Section 524.1406, Code 2001, is amended 
18 to read as follows: 
19 524 .1406 RIGHTS APPRAISAL RIGHTS OF DISS5NTHJG 
20 SHAREHOLDERS. 
21 1. A shareholder of a state bank, which is a party 
22 to a proposed merger plan which will result in a state 
23 bank subject to this chapter, who objects to the plan 
24 is entitled to the rights and remedies of a dissenting 
25 shareholder appraisal rights as provided in chapter 
26 490, division XIII. 
27 2. If a shareholder of a national bank which is a 
28 party to a proposed merger plan which will result in a 
29 state bank, or a shareholder of a state bank which is 
30 a party to a plan which will result in a national 
31 bank, objects to the plan and complies with the 
32 requirements of the applicable laws of the United 
33 States, the resulting state bank or national bank, as 
34 the case may be, is liable for the value of the 
35 shareholder's shares as determined in accordance with 
36 such laws of the United States. 
37 3. a. NotwithstaDding any contrary provision in 
38 chapter 490, division XIII, in determining the fair 
39 value of the shareholder's shares of a bank organized 
40 under this chapter or a bank holding company as 
41 defined in section 524.1801 in a transaction or event 
42 in which the shareholder is entitled to the rights and 
43 remedies of a dissenting shareholder appraisal rights, 
44 due consideration shall be given to valuation factors 
45 recognized for federal and estate tax purposes, 
46 including discounts for minority interests and 
47 discounts for lack of marketability. However, any 
48 payment made to dissenting shareholders under section 
49 490.1325 490.1324 shall be in an amount not less than 
50 the stockholders' equity in the bank disclosed in its 
H-8256 -9-
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1 last statement of condition filed under section 
2 524.220 or the total equity capital of the bank 
3 holding company disclosed in the most recent report 
4 filed by the bank holding company with the board of 
5 governors of the federal reserve system, divided by 
6 the number of shares outstanding. 
7 b. Prior to giving notice of a meeting at which a 
8 shareholder of a bank organized under this chapter or 
9 a bank holding company as defined in section 524.1801 

10 would be entitled to the rights and fCmedies of a 
11 dissenting shareholde£ appraisal rights, such bank or 
12 bank holding company may seek a declaratory judgment 
13 to establish the fair value for purposes of section 
14 490.1301, subsection 4, of shares held by such 
15 shareholders. Another cause of action or a 
16 counterclaim shall not be joined with such a 
17 declaratory action. A declaratory judgment shall be 
18 filed in the county where the principal place of 
19 business of the bank or bank holding company is 
20 located. The court shall appoint an attorney to 
21 represent minority shareholders. All shareholders of 
22 the bank or bank holding company shall be served with 
23 notice of the action and be advised of the name, 
24 address, and telephone number of the attorney 
25 appointed to represent minority shareholders. The 
26 attorney appointed to represent minority shareholders 
27 shall select an appraiser to give an opinion of the 
28 fair value of such shares. The bank or bank holding 
29 company may select an appraiser to give an opinion on 
30 the fair value of the shares of the bank or bank 
31 holding company. Any shareholder may participate 
32 individually and present evidence of the fair value of 
33 such shareholder's shares. All court costs, 
34 appraiser's fees, and the fees and expenses of the 
35 attorney appointed to represent the minority 
36 shareholders shall be assessed against the bank or the 
37 bank holding company. A judgment in the action shall 
38 not determine fair value for a share to be less than 
39 the stockholders' equity in the bank disclosed in its 
40 last statement of condition filed under section 
41 524.220 or the total equity capital of the bank 
42 holding company disclosed in the most recent report 
43 filed by the bank holding company with the board of 
44 governors of the federal reserve system, divided by 
45 the number of shares outstanding. A final judgment in 
46 the action shall establish fair value for the purposes 
47 of chapter 490, division XIII and shall be disclosed 
48 to the shareholders in the notice to shareholders of 
49 the meeting to approve the transaction that gives rise 
50 to dissenters' appraisal rights. If the proposed 
B-8256 -10-

Page 13 



HOUSE CLIP SHEET 

H-8256 
Page 11 

MARCH 13, 2002 

1 transaction is approved by the shareholders, upon 
2 consummation of the proposed transaction the fair 
3 value so established shall be paid to each shareholder 
4 entitled to payment for the shareholder's shares upon 
5 receipt of such shareholder's share certificates. 
6 Sec. Section 524.1408, Code 2001, is amended 
7 to read as follows: 
8 524.1408 MERGER OF CORPORATION SUBSTANTIALLY OWNED 
9 BY A STATE BANK. 

10 A state bank owning at least ninety percent of the 
11 outstanding shares, of each class, of another 
12 corporation which it is authorized to own under this 
13 chapter, may merge the other corporation into itself 
14 without approval by a vote of the shareholders of 
15 either the state bank or the subsidiary corporation. 
16 The board of directors of the state bank shall approve 
17 a plan of merger, mail to shareholders of record of 
18 the subsidiary corporation, and prepare and execute 
19 articles of merger in the manner provided for in 
20 section 490.1104 490.1105. The articles of merger, 
21 together with the applicable filing and recording 
22 fees, shall be delivered to the superintendent who 
23 shall, if the superintendent approves of the proposed 
24 merger and if the superintendent find~ the articles of 
25 merger satisfy the requjrements of this section, 
26 deliver them to the secretary of state for filing and 
27 recording in the secretary of state's office, and they 
28 shall be filed in the office of the county recorder. 
29 The secretary of state upon filing the articles of 
30 merger shall issue a certificate of merger and send 
31 the certificate to the state bank and a copy of it to 
32 the superintendent. 
33 Sec. Section 524.1417, Code 2001, is amended 
34 to read as follows: 
35 524. 1417 RIGHTS APPRAISAL RIGHTS OF DISSENTHlG 
36 SHAREHOLDER OF CONVERTING STATE OR NATIONAL BANK OR 
37 FEDERAL SAVINGS ASSOCIATION. 
38 1. A shareholder of a state bank Hhieh that 
39 converts into a national bank or federal savings 
40 association who objects to the plan of co-nversion is 
41 entitled to the rights and remedies of a dissenting 
42 shareholder appraisal rights as provided in chapter 
43 490, division XIII. 
44 2. If a shareholder of a national bank Gr federal 
45 savings association, ·,:hieh that converts into a state 
46 bank, object~ to the plan of conversion and complies 
47 with the requirements of applicable laws of the United 
48 States, the resulting state bank is liable for the 
49 value of the shareholder's shares as determined in 
50 accordance with such laws of the United States. 
H-8256 -11-

Page 14 



HOUSE CLIP SHEET MARCH 13, 2002 

H-8256 
Page 

1 
12 
Sec. Section 533.4, subsection 27, Code 2001, 

is amended to read as follows: 2 
3 27. To provide indemnity for the director, 
4 officer, or employee in the same fashion that a 
5 corporation organized under chapter 490 could under 
6 sections 490.850 through 490.858 490.859; however, 

where those sections provide for action by 
shareholders the provision is applicable to action by 
members of the credit union and where the sections 

7 
8 
9 

10 have reference to the corporation organized under 
11 chapter 490, the provision is applicable to the 
12 association organized under this chapter. 
13 Sec. Section 534.504, Code 2001, is amended 
14 to read as follows: 

534.504 MEETINGS OF STOCKHOLDERS. 15 
16 Sections 490.701 through 490.731 490.732 apply to 
17 stock associations. 
18 Sec. Section 534.605, subsection 4, Code 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 

Supplement 2001, is amended to read as follows: 
4. An association operating under this chapter may 

indemnify any present or former director, officer, or 
employee in the manner and in the instances authorized 
in sections 490.850 through 490.858 490.859. If the 
association is a mutual association, the references in 
those sections to stockholder shall be deemed to be 
references to members. 

Sec. Section 534.607, Code 2001, is amended 
to read as follows: 

534.607 INDEMNIFICATION. 
30 Except as otherwise provided in section 534.602, 
31 sections 490.850 through 490.858 490.859 apply to 
32 associations incorporated under this chapter." 
33 40. Page 98, line 32, by striking the figure 
34 "490.832,". 
35 41. By renumbering, redesignating, and correcting 
36 internal references as necessary. 

By SHEY of Linn 
H-8256 FILED MARCH 12, 2002 
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HOUSE FILE 2509 
H-8275 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 

Amend House File 2509 as follows: 
1. Page 1, by inserting before line 1, the 

following: 
"Section 1. Section 322.2, subsection 7, Code 

Supplement 2001, is amended to read as follows: 
7. "Engaged in the business" means doing any of 

the following acts for the purpose of the sale of 
motor vehicles at retail: acquiring, selling, 
exchanging, holding, offering, displaying, brokering, 
accepting on consignment, conducting a retail auction, 
or acting as an agent for the purpose of doing any of 
those acts. A person selling at retail more than six 
motor vehicles during a twelve-month period may be 
presumed to be engaged in the business, except that a 
private, nonprofit ~orporation chartered und~r chapter 
504A shall not be presumed to be engaged in the 
business of selling used vehicles, provided that the 
vehicles sold by the private, nonprofit corporation 
are vehicles that have been donated to the private, 
nonprofit corporation for the purpose of raising funds 
for the private, nonprofit corporation. A private, 
nonprofit corporation that sells more that twenty-five 
vehicles in a twelve-month period shall, however, be 
required to be licensed under this cLapter as an 
entity engaged in the business at selling motor 
vehicles." 

2. By renumbering, redesignating, and correcting 
internal references as necessary. 

By FALLON of Polk 
H-8275 FILED MARCH 12, 2002 
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1 Amend the amendment, H-8256, to House File 2509 as 
2 follows: 
3 1. Page 3, by inserting before line 29 the 
4 following: 
5 ""Sec. NEW SECTION. 4 90 .1108A CONSIDERATION 
6 OF ACQUISITION PROPOSALS -- COMMUNITY INTERESTS. 
7 1. A director, in determining what is in the best 
8 interest of the corporation when considering a tender 
9 offer or proposal of acquisition, merger, 

10 consolidation, or similar proposal, may cunsider any 
11 or all of the following community interest factors, in 
12 addition to consideration of the effects of any action 
13 on shareholders: 
14 a. The effects of the action on the corporation's 
15 employees, suppliers, creditors, and customers. 
16 b. The effects of the action on the communities in 
17 which the corporation operates. 
18 c. The long-term as well as short-term interests 
19 of the corporation and its shareholders, including the· 
20 possibility that these interests may be best served by 
21 the continued independence of the corporation. 
22 2. If on the basis of the community interest 
23 factors described in subsection 1, the board of 
24 directors determines that a proposal or offer to 
25 acquire or merge the corporation is not in the best 
26 interests of the corporation, it may reject the 
27 proposal or offer. If the board of directors 
28 determines to reject any such proposal or offer, the 
29 board of directors has no obligation to facilitate, to 
30 remove any barriers to, or to refrain from impeding, 
31 the proposal or offer. Consideration of any or all of 
32 the community interest factors is not a violation of 
33 the business judgment rule or of any duty of the 
34 director to the shareholders, or a group of 
35 shareholders, even if the director reasonably 
36 determines that a community interest factor or factors 
37 outweigh the financial or other benefits ~o the 
38 corporation or a shareholder or group of 
39 shareholders." 
40 2. Page 7, by striking lines 49 and 50 and 
41 inserting the following: "The commissioner and the 
42 board of directors may consider the factors set forth 
43 in section 490.1108 490.1108A." 
44 3. By renumbering, redesignating, and correcting 
45 internal references as necessary. 

By SHEY of Linn 
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2 effective date. 
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S.F. H.F. ;2SQC( 

1 Section 1. Section 490.120, subsections 4, 7, 9, and 10, 

2 Code 2001, are amended to read as follows: 

3 4. The document must be typewritten or printed. If the 

4 document is electronically transmitted, it must be in a format 

5 that can be retrieved or reEroduced ~n ty,Qewritten or Erin ted 

6 form. 

7 7. The person executing the document shall sign it and 

8 state beneath or opposite the person's signature, the person's 

9 name and the capacity in which the person signs. The document 

10 may, but need not, contain~ 

11 a~--~he ~ corporate ~eai~~ seal, 

12 b~--An-a~~e~~a~ion-by-~he-seere~ary-or-an-a~s±~~an~ 

13 ~eere~ary. 

14 e.--An attestation, acknowledgment, or verification,-or 

15 proof. 

16 The secretary of state may accept for filing a document 

17 containing a copy of a signature, however made. 

18 9. The document must be delivered to the office of the 

19 secretary of state for filing ana-m~~~-be-aeeompan±ea-by-~he 

20 eorree~-fiiin9-fee. Delivery may be made by electronic 

21 transmission if and to the extent .Qermitted by the secretary 

22 of state. If it is filed in typewritten or printed form and 

23 not transmitted electronically, the secretary of state may 

24 require one exact or conformed copy to be delivered with the 

25 document, except as provided in sections 490.503 and 490.1509. 

26 10. ~he-~eere~ary-of-state-may-aaopt-rtties-for-the 

27 e!ee~ronie-f±iin9-of-aoe~men~~-and-the-eert±fieation-of 

28 e!eetron±ea!!y-filea-doettmen~~~ When the document is 

29 delivered to the office of the secretary of state for filing, 

30 the correct filing fee, and any franchise tax, license fee, or 

31 penalty, shall be paid in a manner permitted by the secretary 

32 of state. 

33 Sec. 2. Section 490.120, Code 2001, is amended by adding 

34 the following new subsection: 

35 NEW SUBSECTION. 11. The secretary of state may adopt 

-1-
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1 rules for the electronic filing of documents and the 

2 certification of electronically filed documents. 

3 Sec. 3. Section 490.123, subsection 1, Code 2001, is 

4 amended to read as follows: 

5 1. Except as provided in subsection 2 and section 490.124, 

6 subsection 3, a document accepted for filing is effective at 

7 the later of the following times: 

8 a. At the date and time of filing o"-the-date-±t-±~-f±ied, 

9 as evidenced by such means as the secretary of state~s-date 

10 and-t±me-e"do~seme"t-o"-the-o~±9±na~-doettment state may use 

11 for the purpose of recording the date and time of filing. 

12 b. At the time specified in the document as its effective 

13 time on the date it is filed. 

14 Sec. 4. Section 490.124, subsections 1 and 2, Code 2001, 

15 are amended to read as follows: 

16 1. A domestic or foreign corporation may correct a 

17 document filed by the secretary of state if the document 

18 satisfies one o~-both of the following ~e~tt±~eme"ts: 

19 a. €onta±"~ The document contains an ±"eo~~eet-stateme"t 

20 inaccuracy. 

21 b. Wa~ The document was defectively executed, attested, 

22 sealed, verified, or acknowledged. 

23 c. The electronic transmission was defective. 

24 2. A document is corrected by complying with both of the 

25 following: 

26 a. By preparing articles of correction that satisfy all of 

27 the following requirements: 

28 (1) Describe the document, including its filing date, or 

29 attach a copy of it to the articles. 

30 (2) Specify the ineo~~eet-stateme"t-a"d-the-~easo"-it-±s 

31 ±"eo~~eet-o~-the-ma"ne~-±"-wh±eh-the-exeettt±o"-was-de£eet±~e 

32 inaccuracy or defect to be corrected. 

33 (3) Correct the ±neo~~eet-stateme"t-o~-defeet±~e-exeettt±on 

34 inaccuracy or defect. 

35 b. By delivering the articles to the secretary of state 
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1 for filing. 

2 Sec. 5. Section 490.125, subsection 2, Code 2001, is 

3 amended to read as follows: 

4 2. The secretary of state files a document by ~~ampin~-or 

5 otherwi~e-endor~in~-Ufiiedu,-to~ether-with-the-~eeretary~~ 

6 name-and-o££ieia~-tit~e-and recording it as filed on the date 

7 and time of receipt,-on-both-the-doettment-and-the-reee±pt-£or 

8 the-riiin~-fee. After filing a document, except the biennial 

9 report required by section 490.1622, and except as provided in 

10 sections 490.503 and 490.1509, the secretary of state shall 

11 deliver the-doettment,-w±th-the-rii±n~-fee-reee±pt,-or 

12 aeknowted~ment-o£-reeeipt-±£-no-£ee-i~-re~ttired,-attaehed, to 

13 the domestic or foreign corporation or its representative ! 
14 copy of the document with an acknowledgement of the date and 

15 time of filing. 

16 Sec. 6. Section 490.127, Code 2001, is amended to read as 

17 follows: 

18 490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT. 

19 A certificate attaehed-to from the secretary of state 

20 delivered with a copy of a document filed by the secretary of 

21 state,-bear±n~-the-~eeretary-o£-~tate~~-~i9natttre,-whieh-may 

22 be-in-fae~imiie7-and-the-~eat-of-the-~eeretary-of-state, is 

23 conclusive evidence that the original document is on file with 

24 the secretary of state. 

25 Sec. 7. Section 490.140, subsection 6, Code Supplement 

26 2001, is amended to read as follows: 

27 6. "Deliver" ±neittde~-mait or "delivery" means any method 

28 of delivery used in conventional commercial practice, 

~29 including delivery in person, by mail, commercial delivery, 

30 and electronic transmission. 

31 Sec. 8. Section 490.140, Code Supplement 2001, is amended 

32 by adding the following new subsections: 

33 NEW SUBSECTION. SA. "Electronic transmission" or 

34 "electronically transmitted" means any process of 

35 communication not directly involving the physical transfer of 
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1 paper that is suitable for the retention, retrieval, and 

2 reproduction of information by the recipient. 

3 NEW SUBSECTION. 23A. "Sign" or "signature" includes any 

4 manual, facsimile, conformed, or electronic signature. 

5 NEW SUBSECTION. 28. "Voting power" means the current 

6 power to vote in the election of directors. 

7 Sec. 9. Section 490.141, subsections 1, 2, 3, and 5, Code 

8 2001, are amended to read as follows: 

9 1. Notice under this chapter must be in writing unless 

10 oral notice is reasonable under the circumstances. Notice by 

11 electronic transmission is written notice. 

12 2. Notice may be communicated in person; by ~e%ephone, 

13 ~e%egra~h,-te%e~y~e,-o~-o~he~-£o~m-o£-w±~e-o~-w±re%e~s 

14 eomm~n±ea~±on;-or-by-ma±i-or-pr±~ate-eerr±e~ mail or other 

15 method of delivery; or by telephone, voice mail, or other 

16 electronic means. If these forms of personal notice are 

17 impracticable, notice may be communicated by a newspaper of 

18 general circulation in the area where published; or by radio, 

19 television, or other form of public broadcast communication. 

20 3. Written notice by a domestic or foreign corporation to 

21 its shareholder, if in a comprehensible form, is effective 

22 when-ma±led, according to one of the following: 

23 a. Upon deposit in the United States mail, if mailed 

24 postpaid and correctly addressed to the shareholder's address 

25 shown in the corporation's current record of shareholders. 

26 b. When electronically transmitted to the shareholder in a 

27 manner authorized by the shareholder. 

28 5. Except as provided in subsection 3, written notice, if 

29 in a comprehensible form, is effective at the earliest of the 

30 following: 

31 a. When received. 

32 b. Five days after its deposit in the United States mail, 

33 a~-e~±deneed-by-the-po~~merk, if mailed postpaid and correctly 

34 addressed. 

35 c. On the date shown on the return receipt, if sent by 
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1 registered or certified mail, return receipt requested, and 

2 the receipt is signed by or on behalf of the addressee. 

3 Sec. 10. Section 490.202, subsection 2, Code 2001, is 

4 amended to read as follows: 

5 

6 

2. The articles of incorporation may set forth any or all 

of the following: 

7 a. The names and addresses of the individuals who are to 

8 serve as the initial directors. 

9 b. Provisions not inconsistent with law regarding: 

10 (1) The purpose or purposes for which the corporation is 

11 organized. 

12 (2) Managing the business and regulating the affairs of 

13 the corporation. 

14 (3) Defining, limiting, and regulating the powers of the 

15 corporation, its board of directors, and shareholders. 

16 (4) A par value for authorized shares or classes of 

17 shares. 

18 (5) The imposition of personal liability on shareholders 

19 for the debts of the corporation to a specified extent and 

20 upon specified conditions. 

21 c. Any provision that under this chapter is required or 

22 permitted to be set forth in the bylaws. 

23 d. A-~re~isio~-eo~~iste~t-with-seet±o~-499•83~. A 

24 provision eliminating or limiting the liability of a director 

25 to the corporation or its shareholders for money damages for 

26 any action taken, or any failure to take any action, as a 

27 director, except liability for any of the following: 

28 (1) The amount of a financial benefit received by a 

29 director to which the director is not entitled. 

30 ( 2 ) An intentional infliction of harm on the corporation 

31 or the shareholders. 

32 ( 3 ) A violation of section 490.833. 

33 ( 4) An intentional violation of criminal law. 

34 e. A provision permitting or making obligatory 

35 indemnification of a director for liability, as defined in 
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1 section 490.850, subsection 5, to any person for any action 

2 taken, or any failure to take any action, as a director, 

3 except liability for any of the following: 

4 (1) Receipt of a financial benefit to which the person is 

5 not entitled. 

6 (2) An intentional infliction of harm on the corporation 

7 or its shareholders. 

8 (3) A violation of section 490.833. 

9 (4) An intentional violation of criminal law. 

10 f. A provision eliminating or limiting the liability of a 

11 director to the corporation or its shareholders for money 

12 damages for any action taken, or any failure to take any 

13 action, as a director, except liability for any of the 

14 following: 

15 (1) The amount of a financial benefit received by a 

16 director to which the director is not entitled. 

17 (2) An intentional infliction of harm on the corporation 

18 or the shareholders. 

19 (3) A violation of section 490.833. 

20 (4) An intentional violation of criminal law. 

21 A provision shall not eliminate or limit the liability of a 

22 director for an act or omission occurring prior to the date 

23 when the provision in the articles of incorporation becomes 

24 effective. 

25 Sec. 11. Section 490.621, Code 2001, is amended by adding 

26 the following new subsection: 

27 NEW SUBSECTION. 6. a. An issuance of shares or other 

28 securities convertible into or rights exercisable for shares, 

29 in a transaction or a series of integrated transactions, 

30 requires approval of the shareholders, at a meeting at which a 

31 quorum exists consisting of at least a majority of the votes 

32 entitled to be cast on the matter, if both of the following 

33 conditions are satisfied: 

34 (l) The shares, other securities, or rights are issued for 

35 consideration other than cash or cash equivalents. 
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1 (2) The voting power of shares that are issued and 

2 issuable as a result of the transaction or series of 

3 integrated transactions will comprise more than twenty percent 

4 of the voting power of the shares of the corporation that were 

5 outstanding immediately before the transaction. 

6 b. For purposes of this subsection, the following shall 

7 apply: (1) For purposes of determining the voting power of 

8 shares issued and issuable as a result of a transaction or 

9 series of integrated transactions, the voting power of shares 

10 shall be the greater of the following: 

11 (a) The voting power of the shares to be issued. 

12 (b) The voting power of the shares that would be 

13 outstanding after giving effect to the conversion of 

14 convertible shares and other securities and the exercise of 

15 rights to be issued. 

16 (2) A series of transactions is integrated if consummation 

17 of one transaction is made contingent on consummation of one 

18 or more of the other transactions. 

19 Sec. 12. Section 490.631, subsections 2 and 3, Code 2001, 

20 are amended to read as follows: 

21 2. If the articles of incorporation prohibit the reissue 

22 of the acquired shares, the. number of authorized shares is 

23 reduced by the number of shares acquired,-effee~ive-tt~eft 

24 ameftomeft~-e£-~he-ar~ieie~-of-±fteorporat±eft. 

25 3~--~he-beard-o£-d±reeters-may-adept-ar~ieie~-e£-amendmen~ 

26 ttftder-th±s-see~±oft-wi~hottt-sharehoider-aet±oft,-aftd-dei±ver 

27 them-to-~he-~eeretary-of-state-fer-fiiift9~--~he-art±eies-mttst 

28 ~e~-forth-aii-of-the-foi±ow±ft9~ 

29 a~--~he-ftame-ef-the-eorporat±oft~ 

30 b~--~he-redttetieft-±ft-the-ftttmber-ef-attthor±zed-shares7 

31 i~em±zed-by-eia~~-and-~er±e~~ 

32 e~--~he-to~ai-nttmber-ef-att~hor±zed-shares,-±~em±zed-by 

33 eiass-afto-ser±e~,-rema±ft±ft9-after-redttet±oft-of-the-share~~ 

34 Sec. 13. Section 490.640, Code 2001, is amended by adding 

35 the following new subsection: 
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1 NEW SUBSECTION. 7. This section shall not apply to 

2 distributions in liquidation under division XIV. 

3 Sec. 14. Section 490.702, subsection 1, Code 2001, is 

4 amended to read as follows: 

5 1. Except as provided in subsection 5, a corporation shall 

6 hold a special meeting of shareholders upon the occurrence of 

7 either of the following: 

8 a. On call of its board of directors or the person or 

9 persons authorized to call a special meeting by the articles 

10 of incorporation or bylaws. 

11 b. If the noiders shareholders of at least ten percent of 

12 all the votes entitled to be cast on any issue proposed to be 

13 considered at the proposed special meeting sign, date, and 

14 deliver to the eorpora~io~~s-seere~ary corporation one or more 

15 written demands for the meeting describing the purpose or 

purposes for which it is to be held, provided that the 

7 articles of incorporation may fix a lower percentage or a 

higher percentage not exceeding twenty-five percent of all the 

votes entitled to be cast on any issue proposed to be 

20 considered. Unless otherwise provided in the articles of 

21 incorporation, a written demand for a special meeting may be 

22 revoked by a writing to that effect received by the 

23 corporation prior to the receipt by the corporation of demands 

24 sufficient in number to require the holding of a special 

25 meeting. 

26 Sec. 15. Section 490.704, subsection 2, Code 2001, is 

27 amended to read as follows: 

28 2. A written consent shall bear the date of signature of 

29 each shareholder who signs the consent and no written consent 

30 is effective to take the corporate action referred to in the 

31 consent unless, within sixty days of the earliest dated 

32 consent delivered in the manner required by this section to 

33 the corporation, written consents signed by a sufficient 

34 number of holders to take action are delivered to the 

35 corporation. A written consent may be revoked by a writing to 
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1 that effect received by the corporation prior to the receipt 

2 by the corporation of unrevoked written consents sufficient in 

3 number to take corporate action. 

4 Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING. 

5 1. At each meeting of shareholders, a chairperson shall 

6 preside. The chairperson shall be appointed as provided in 

7 the bylaws or, in the absence of such provisions, by the 

8 board. 

9 2. The chairperson, unless the articles of incorporation 

10 or bylaws provide otherwise, shall determine the order of 

11 business and shall have the authority to establish rules for 

12 the conduct of the meeting. 

13 3. Any rules adopted for, and the conduct of, the meeting 

14 shall be fair to shareholders. 

15 4. The chairperson of the meeting shall announce at the 

16 meeting when the polls close for each matter voted upon. If 

17 no announcement is made, the polls shall be deemed to have 

18 closed upon the final adjournment of the meeting. After the 

19 polls close, no ballots, proxies, or votes nor any revocations 

20 or changes to any ballots, proxies, or votes may be accepted. 

21 Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code 

22 2001, are amended to read as follows: 

23 2. A shareholder or the shareholder's agent or attorney-

24 in-fact may appoint a proxy to vote or otherwise act for the 

25 shareholder by signing an appointment form,-eiehe~-pe~~o~ally 

26 o~-by-ehe-~ha~ehoide~~s-aeeo~~ey-i~-~aee or by an electronic 

27 transmission. An electronic transmission must contain or be 

28 accompanied by information from which one can determine that 

29 the shareholder, the shareholder's agent, or the shareholder's 

30 attorney-in-fact authorized the electronic transmission. 

31 3. An appointment of a proxy is effective when a signed 

32 appointment form or an electronic transmission of the 

33 appointment is received by the seereea~y-or-othe~-o£i±ee~-o~ 

34 a9ent inspector of election or the officer or agent of the 

35 corporation authorized to tabulate votes. An appointment is 
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1 valid for eleven months unless a longer period is expressly 

2 provided in the appointment £o~m. 

3 4. An appointment of a proxy is revocable by-~he 

4 ~hareho~der unless the appointment form eons~±e~o~~~Y or 

5 electronic transmission states that it is irrevocable and the 

6 appointment is coupled with an interest. Appointments coupled 

7 with an interest include, but are not limited to, the 

8 appointment of: 

9 a. A pledgee. 

10 b. A person who purchased or agreed to purchase the 

11 shares. 

12 c. A creditor of the corporation who extended it credit 

13 under terms requiring the appointment. 

14 d. An employee of the corporation whose employment 

15 contract requires the appointment. 

16 e. A party to a voting agreement created under section 

17 490.731. 

18 8. Subject to section 490.724 and to any express 

19 limitation on the proxy's authority a~~ea~±n~-on-~he-raee-or 

20 stated in the appointment form or electronic transmission, a 

21 corporation is entitled to accept the proxy's vote or other 

22 action as that of the shareholder making the appointment. 

23 Sec. 18. Section 490.724, subsections 4 and 5, Code 2001, 

24 are amended to read as follows: 

25 4. The corporation and its officer or agent who accepts or 

26 rejects a vote, consent, waiver, or proxy appointment in good 

27 faith and in accordance with the standards of this section or 

28 section 490.722, subsection 2, are not liable in damages to 

29 the shareholder for the consequences of the acceptance or 

30 rejection. 

31 5. Corporate action based on the acceptance or rejection 

32 of a vote, consent, waiver, or proxy appointment under this 

section or section 490.722, subsection 2, is valid unless a 

court of competent jurisdiction determines otherwise. 

Sec. 19. Section 490.727, subsection 1, Code 2001, is 
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l amended to read as follows: 

2 1. The articles of incorporation or bylaws may provide for 

3 a greater quorum or voting requirement for shareholders or 

4 voting groups of shareholders than is provided for by this 

5 chapter. 

6 Sec. 20. Section 490.728, subsection 1, Code 2001, is 

7 amended to read as follows: 

8 1. Unless otherwise provided in the articles of 

9 incorporation, directors are elected by a maje~i~y plurality 

10 of the votes cast by the shares entitled to vote in the 

11 election at a meeting at which a quorum is present. 

12 Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION. 

13 1. A corporation having any shares listed on a national 

14 securities exchange or regularly traded in a market maintained 

15 by one or more members of a national or affiliated securities 

16 association shall, and any other corporation may, appoint one 

17 or more inspectors to act at a meeting of shareholders and 

18 make a written report of the inspectors' determinations. Each 

19 inspector shall take and sign an oath faithfully to execute 

20 the duties of inspector with strict impartiality and according 

21 to the best of the inspector's ability. 

22 2. The inspectors shall do all of the following: 

23 a. Ascertain the number of shares outstanding and the 

24 voting power of each. 

25 b. Determine the shares represented at a meeting. 

26 c. Determine the validity of proxies and ballots. 

27 d. Count all votes. 

28 e. Determine the result. 

29 3. An inspector may be an officer or employee of the 

30 corporation. 

31 Sec. 22. NEW SECTION. 490.732 SHAREHOLDER AGREEMENTS. 

32 1. An agreement among the shareholders of a corporation 

33 that complies with this section is effective among the 

34 shareholders and the corporation even though it is 

35 inconsistent with one or more other provisions of this chapter 
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1 in that it does one of the following: 

2 a. Eliminates the board of directors or restricts the 

3 discretion or powers of the board of directors. 

4 b. Governs the authorization or making of distributions 

5 whether or not in proportion to ownership of shares, subject 

6 to the limitations in section 490.640. 

7 c. Establishes who shall be directors or officers of the 

8 corporation, or their terms of office or manner of selection 

9 or removal. 

10 d. Governs, in general or in regard to specific matters, 

11 the exercise or division of voting power by or between the 

12 shareholders and directors or by or among any of them, 

13 including use of weighted voting rights or director proxies. 

14 e. Establishes the terms and conditions of any agreement 

15 for the transfer or use of property or the provision of 

16 services between the corporation and any shareholder, 

17 director, officer, or employee of the corporation, or among 

18 any of them. 

19 f. Transfers to one or more shareholders or other persons 

20 all or part of the authority to exercise the corporate powers 

21 or to manage the business and affairs of the corporation, 

22 including the resolution of any issue about which there exists 

23 a deadlock among directors or shareholders. 

24 g. Requires dissolution of the corporation at the request 

25 of one or more of the shareholders or upon the occurrence of a 

26 specified event or contingency. 

27 h. Otherwise governs the exercise of the corporate powers 

28 or the management of the business and affairs of the 

29 corporation or the relationship among the shareholders, the 

30 directors, and the corporation, or among any of them, and is 

31 not contrary to public policy. 

32 2. An agreement authorized by this section must satisfy 

33 all of the following requirements: 

34 a. Be set forth in one of the following places and 

35 manners: 
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1 (1) The articles of incorporation or bylaws and approved 

2 by all persons who are shareholders at the time of the 

3 agreement. 

4 (2) In a written agreement that is signed by all persons 

5 who are shareholders at the time of the agreement and is made 

6 known to the corporation. 

7 b. Be subject to amendment only by all persons who are 

8 shareholders at the time of the amendment, unless the 

9 agreement provides otherwise. 

10 c. Be valid for ten years, unless the agreement provides 

11 otherwise. 

12 3. The existence of an agreement authorized by this 

13 section shall be noted conspicuously on the front or back of 

14 each certificate for outstanding shares or on the information 

15 statement required by section 490.626, subsection 2. If at 

16 the time of the agreement the corporation has shares 

17 outstanding represented by certificates, the corporation shall 

18 recall the outstanding certificates and issue substitute 

19 certificates that comply with this subsection. The failure to 

20 note the existence of the agreement on the certificate or 

21 information statement shall not affect the validity of the 

22 agreement or any action taken pursuant to it. Any purchaser 

23 of shares who, at the time of purchase, did not have knowledge 

24 of the existence of the agreement shall be entitled to 

25 recision of the purchase. A purchaser shall be deemed to have 

26 knowledge of the existence of the agreement if its existence 

27 is noted on the certificate or information statement for the 

28 shares in compliance with this subsection and, if the shares 

29 are not represented by a certificate, the information 

30 statement is delivered to the purchaser at or prior to the 

31 time of purchase of the shares. An action to enforce the 

32 right of recision authorized by this subsection must be 

33 commenced within the earlier of ninety days after discovery of 

34 the existence of the agreement or two years after the time of 

35 purchase of the shares. 
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1 4. An agreement authorized by this section shall cease to 

2 be effective when shares of the corporation are listed on a 

3 national securities exchange or regularly traced in a market 

4 maintained by one or more members of a national or affiliated 

5 securities association. If the agreement ceases to be 

6 effective for any reason, the board of directors may, if the 

7 agreement is contained or referred to in the corporation's 

8 articles of incorporation or bylaws, adopt an amendment to the 

9 articles of incorporation or bylaws, without shareholder 

10 action, to delete the agreement and any references to it. 

11 5. An agreement authorized by this section that limits the 

12 discretion or powers of the board of directors shall relieve 

13 the directors of, and impose upon the person or persons in 

14 whom such discretion or powers are vested, liability for acts 

15 or omissions imposed by law on directors to the extent that 

16 the discretion or powers of the directors are limited by the 

17 agreement. 

18 6. The existence or performance of an agreement authorized 

19 by this section shall not be a ground for imposing personal 

20 liability on any shareholder for the acts or debts of the 

21 corporation even if the agreement or its performance treats 

22 the corporation as if it were a partnership or results in 

23 failure to observe the corporate formalities otherwise 

24 applicable to the matters governed by the agreement. 

25 7. Incorporators or subscribers for shares may act as 

26 shareholders with respect to an agreement authorized by this 

27 section if no shares have been issued when the agreement is 

28 made. 

29 Sec. 23. Section 490.740, Code 2001, is amended by 

30 striking the section and inserting in lieu thereof the 

31 following: 

32 490.740 DEFINITIONS. 

33 In this part, unless the context otherwise requires: 

34 1. "Derivative proceeding" means a civil suit in the right 

35 of a domestic corporation or, to the extent provided in 
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l section 490.747, in the right of a foreign corporation. 

2 2. "Shareholder" includes a beneficial owner whose shares 

3 are held in a voting trust or held by a nominee on the 

4 beneficial owner's behalf. 

5 Sec. 24. NEW SECTION. 490.741 STANDING. 

6 A shareholder shall not commence or maintain a derivative 

7 proceeding unless the shareholder satisfies both of the 

8 following: 

9 1. Was a shareholder of the corporation at the time of the 

10 act or omission complained of or became a shareholder through 

11 transfer by operation of law from one who was a shareholder at 

12 that time. 

13 2. Fairly and adequately represents the interests of the 

14 corporation in enforcing the right of the corporation. 

15 Sec. 25. NEW SECTION. 490.742 DEMAND. 

16 A shareholder shall not commence a derivative proceeding 

17 until both of the following have occurred: 

18 1. A written demand has been made upon the corporation to 

19 take suitable action. 

20 2. Ninety days have expired from the date the demand was 

21 made, unless the shareholder has earlier been notified that 

22 the demand has been rejected by the corporation or unless 

23 irreparable injury to the corporation would result by waiting 

24 for the expiration of the ninety-day period. 

25 Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDINGS. 

26 If the corporation commences an inquiry into the 

27 allegations made in the demand or complaint, the court may 

28 stay any derivative proceeding for a period of time as the 

29 court deems appropriate. 

30 Sec. 27. NEW SECTION. 490.744 DISMISSAL. 

31 1. A derivative proceeding shall be dismissed by the court 

32 on motion by the corporation if one of the groups specified in 

33 subsection 2 or 6 has determined in good faith after 

34 conducting a reasonable inquiry upon which its conclusions are 

35 based that the maintenance of the derivative proceeding is not 
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1 in the best interests of the corporation. A corporation 

2 moving to dismiss on this basis shall submit in support of the 

3 motion a short and concise statement of the reasons for its 

4 determination. 

5 2. Unless a panel is appointed pursuant to subsection 6, 

6 the determination in subsection 1 shall be made by one of the 

7 following: 

8 a. A majority vote of independent directors present at a 

9 meeting of the board of directors if the independent directors 

10 constitute a quorum. 

11 b. A majority vote of a committee consisting of two or 

12 more independent directors appointed by majority vote of 

13 independent directors present at a meeting of the board of 

14 directors, whether or not such independent directors 

15 constitute a quorum. 

3. None of the following shall by itself cause a director 

to be considered not independent for purposes of this section: 

a. The nomination or election of the director by persons 

19 who are defendants in the derivative proceeding or against 

20 whom action is demanded. 

21 b. The naming of the director as a defendant in the 

22 derivative proceeding or as a person against whom action is 

23 demanded. 

24 c. The approval by the director of the act being 

25 challenged in the derivative proceeding or demand if the act 

26 resulted in no personal benefit to the director. 

27 4. If a derivative proceeding is commenced after a 

28 determination has been made rejecting a demand by a 

29 shareholder, the complaint shall allege with particularity 

30 facts establishing one of the following: 

31 a. That a majority of the board of directors did not 

32 consist of independent directors at the time the determination 

33 was made. 

34 b. That the requirements of subsection 1 have not been 

35 met. 
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1 All discovery and other proceedings shall be stayed during 

2 the pendency of any motion to dismiss unless the court finds 

3 upon the motion of any party that particularized discovery is 

4 necessary to preserve evidence or prevent undue prejudice to 

5 that party. 

6 5. If a majority of the board of directors does not 

7 consist of independent directors at the time the determination 

8 is made, the corporation shall have the burden of proving that 

9 the requirements of subsection 1 have been met. If a majority 

10 of the board of directors consists of independent directors at 

11 the time the determination is made, the plaintiff shall have 

12 the burden of proving that the requirements of subsection 1 

13 have not been met. 

14 6. The court may appoint a panel of one or more 

15 independent persons upon motion by the corporation to make a 

16 determination whether the maintenance of the derivative 

17 proceeding is in the best interests of the corporation. In 

18 such case, the plaintiff shall have the burden of proving that 

19 the requirements of subsection 1 have not been met. 

20 Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR 

21 SETTLEMENT. 

22 A derivative proceeding shall not be discontinued or 

23 settled without the court's approval. If the court determines 

24 that a proposed discontinuance or settlement will 

25 substantially affect the interests of the corporation's 

26 shareholders or a class of shareholders, the court shall 

27 direct that notice be given to the shareholders affected. 

28 Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES. 

29 On termination of the derivative proceeding, the court may 

30 do either of the following: 

31 1. Order the corporation to pay the plaintiff's reasonable 

32 expenses, including attorney fees incurred in the proceeding, 

33 if it finds that the proceeding has resulted in a substantial 

34 benefit to the corporation. 

35 2. Order the plaintiff to pay any defendant's reasonable 
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1 expenses, including attorney fees incurred in defending the 

2 proceeding, if it finds that the proceeding was commenced or 

3 maintained without reasonable cause or for an improper 

4 purpose. 

5 Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN 

6 CORPORATIONS. 

7 In any derivative proceeding in the right of a foreign 

8 corporation, the matters covered by this part shall be 

9 governed by the laws of the jurisdiction of incorporation of 

10 the foreign corporation except for sections 490.743, 490.745, 

11 and 490.746. 

12 Sec. 31. Section 490.801, Code 2001, is amended to read as 

13 follows: 

14 490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS. 

15 1. Except as provided in sttb~ee~~on-3 section 490.732, 

16 each corporation must have a board of directors. 

17 2. All corporate powers shall be exercised by or under the 

18 authority of, and the business and affairs of the corporation 

19 managed by or under the direction of, its board of directors, 

20 subject to any limitation set forth in the articles of 

21 incorporation, or in an agreement authorized under section 

22 490.732. 

23 3.--A-eerpere~~eft-fta~~ftg-£~r~y-er-£ewer-~hereho%der~-may 

24 di~pense-w~~h-or-%~mi~-the-ettther~ty-of-a-board-o£-direeter~ 

25 by-deseribiftg-~n-i~~-ar~~eie~-o£-ineorpora~~on-who-w±ii 

26 per£orm-~eme-or-ai!-o£-~he-dttties-o£-a-board-o£-direetor~• 

27 Sec. 32. Section 490.803, subsections 2, 3, and 4, Code 

28 2001, are amended to read as follows: 

29 2. x£-e-board-ef-d±reetor~-has-power-~o-£±x-er-ehen9e-the 

30 ftttmber-ef-diree~ors,-~he-boerd-mey-inerea~e-or-deerease-by 

31 thirty-pereeftt-or-ies~-the-nttmber-of-d±reetors-!e~t-appro~ed 

32 by-the-~herehoiders,-bttt-on~y-~he-shareho!ders-mey-ifterease-or 

33 deerease-by-more-than-th±rty-pereeftt-the-nttmber-of-direetors 

34 %est-appro~ed-by-the-~hareho!ders. The number of directors 

35 may be increased or decreased from time to time by amendment 
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1 to, or in the manner provided in, the articles of 

2 incorporation or the bylaws. 

3 3~--~he-areieies-of-ineorporeeion-or-~yiaws-may-esea~iish-e 

4 ~er~abie-ran~e-for-the-s~ze-of-the-board-of-direeeors-by 

5 fixin~-e-m±nimttm-and-maximttm-nttmber-of-direeeors~--xf-a 

6 ~ar~ebie-ran~e-±s-estab±ished,-ehe-nttmber-of-direetors-may-be 

7 fixed-or-ehan~ed-from-t±me-to-time,-w±thin-the-minimttm-end 

8 max~mttm,-by-the-shereho±ders-or-the-board-of-direetors~--After 

9 sheres-are-~sstted,-oniy-the-shereho±ders-may-ehan~e-the-ran~e 

10 for-ehe-si~e-of-the-board-or-ehan~e-from-e-f±xed-to-e 

11 ~ar~ab±e-ran~e-s~ze-boerd-or-~iee-~ersa~ 

12 4~ 3. Directors are elected at the first annual 

13 shareholders' meeting and at each annual meeting thereafter 

14 unless their terms are staggered under section 490.806. 

15 Sec. 33. Section 490.809, Code 2001, is amended to read as 

16 follows: 

17 490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING. 

18 1. The district court of the county where a corporation's 

19 principal office or, if none in this state, its registered 

20 office is located may remove a director of the corporation 

21 from office in a proceeding commenced either by or in the 

22 right of the corporation er~by-its-sharehe±ders-ho±din~-at 

23 ieast-twenty-pereent-ef-the-otttstandin~-sheres-ef-any-e±ass if 

24 the court finds that both of the following apply: 

25 a. The director engaged in fraudulent or-dishonest conduct 

26 with respect to the corporation or its shareholders, grossly 

27 abused the position of director, or intentionally inflicted 

28 harm on the corporation. 

29 b. Remo~ai-±s Considering the director's course of conduct 

30 and the inadequacy of other available remedies, removal would 

31 be in the best interest of the corporation. 

32 2. A shareholder proceeding on behalf of the corporation 

33 under subsection 1 shall comply with all of the requirements 

-34 of division VII, part D, except section 490.741. 

35 ~~ 3. The court that-remo~es-a, in addition to removing 
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1 the directorL may bar the director from reelection for a 

2 period prescribed by the court. 

3 3~--!~-sha~~hoide~~-eemmeftee-a-~~ee~ed~n9-ttftder-~ttb5~e~~eft 

4 i7-~ney-sha±i-make-~h~-eer~o~a~ioft-a-pa~ty-d~£eftdant. 

5 4. This section does not limit the equitable powers of the 

6 court to order other relief. 

7 Sec. 34. Section 490.821, Code 2001, is amended to read as 

8 follows: 

9 490.821 ACTION WITHOUT MEETING. 

10 1. Bftie~s Except to the extent that the articles of 

11 incorporation or bylaws previde-e~he~w±~e require that action 

12 by the board of directors be taken at a meeting, action 

13 required or permitted by this chapter to be taken a~-a by the 

14 board of d~~ee~or5~-meet±ft9 directors may be taken without a 

15 meeting if ~he-ae~±oft-is-~akeft-by-aii-member~-e£-~he-board• 

16 ~he-ae~~oft-mtt~~-be-evidefteed-by-ofte-o~-mer~-wr±~teft-eoftSeftt~ 

17 each director signs a consent describing the action to be 

18 taken,-s±9fted-by-~aeh-d±~ee~er,-aftd-ifteittded-±ft-~he-mifttt~e~-or 

19 £±ied-w~~h-~he-eorpora~e-~eeo~ds-~e£ieetift9-~he-ae~ioft-tak~ft 

20 and delivers it to the corporation. 

21 2. Action taken under this section is e££eetive-wh~ft-~he 

22 iast-d±reetor-~i9ft~-the-eoftseftt,-ttft±e~s-th~-eeftseftt-~p~e±£±~~ 

23 a-d±££erent-e££eet±ve-date the act of the board of directors 

24 when one or more consents signed by all the directors are 

25 delivered to the corporation. The consent may specify the 

26 time at which the action taken is to be effective. A 

27 director's consent may be withdrawn by revocation signed by 

28 the director and delivered to the corporation prior to 

29 delivery to the corporation of unrevoked written consents 

30 signed by all the directors. 

31 3. A consent signed under this section has the effect of a 

32 meetift9-vote an action taken at a meeting of the board of 

33 directors and may be described as such in any document. 

34 Sec. 35. Section 490.824, subsec~ion 1, unnumbered 

35 paragraph 1, Code 2001, is amended to read as follows: 
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1 Unless the articles of incorporation or bylaws require a 

2 different number, or unless otherwise specifically provided in 

3 this chapter, a quorum of a board of directors consists of 

4 either: 

5 Sec. 36. Section 490.825, Code 2001, is amended to read as 

6 follows: 

7 490.825 COMMITTEES. 

8 1. Unless this chapter, the articles of incorporationL or 

9 the bylaws provide otherwise, a board of directors may create 

10 one or more committees and appoint one or more members of the 

11 board of directors to serve on them any committee. Eaeh 

12 eommittee-may-heve-two-o~-mo~e-membe~~,-who-~e~ve-et-the 

13 pleesttre-o~-the-board-o~-direetor~. 

14 2. ~he Unless this chapter provides otherwise, the 

15 creation of a committee and appointment of members to it must 

16 be approved by the greater of either: 

17 a. A majority of all the directors in office when the 

18 action is taken. 

19 b. The number of directors required by the articles of 

20 incorporation or bylaws to take action under section 490.824. 

21 3. Sections 490.820 through 490.824,-whieh-~overn 

22 meetin~s;-eetion-withottt-meetin~s;-notiee-and-wa~~er-o~ 

23 not±ee,-and-qttorttm-and-~ot±n~-reqtt~rement~-o£-the-board-o£ 

24 d±reetor~; apply both to committees of the board and to their 

25 members a~-we±±. 

26 4. To the extent specified by the board of directors or in 

27 the articles of incorporation or bylaws, each committee may 

28 exercise the attthority powers of the board of directors under 

29 section 490.801. 

30 5. A committee shall not, however: 

31 a. Authorize or approve distributions, except according to 

32 formula or method, or within limits, prescribed by the board 

33 of directors. 

34 b. Approve or propose to shareholders action that this 

35 chapter requires be approved by shareholders. 
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1 c. Fill vacancies on the board of directors or, subject to 

2 subsection 7, on any of its committees. 

3 d.--Amend-art~eie~-o£-±neorporat±on-ptlr~tlant-te-~eet~en 

4 499.H~9~. 

5 e• d. Adopt, amend, or repeal bylaws. 

6 £•--Approve-a-pian-o£-mer9er-net-reqn±r±n9-~hareMoider 

7 appreva:%. 

8 9•--Atlthor±~e-er-approve-reaeqtl±s±t±on-o£-~haresT-exeept 

9 aeeord~n9-to-a-rormtlia-or-metMed-pre~er~bed-by-the-board-or 

10 d±t"eetot"s~ 

11 h•--Attthor±~e-ot"-approve-the-±ssttanee-ot"-~a:%e-or-eontt"aet 

12 £or-saie-o£-~hat"e~7-or-detet"m±ne-the-des±9nat±on-and-t"eiat~ve 

13 r~9htsT-pre£et"enees,-and-!±m~tat~ons-o£-a-e:%a~~-or-ser±e~-e£ 

14 shares,-exeept-that-the-board-o£-d~reeters-may-attthor±~e-a 

15 eomm~ttee-or-a-~en±or-exeetlt~ve-of£~eer-o£-the-eorporat±on-to 

16 do-so-w~th±n-i±m±t~-spee±£~eaily-pt"e~et"~bed-by-the-eoard-o£ 

17 d±reetors. 

18 6. The creation of, delegation of authority to, or action 

19 by a committee does not alone constitute compliance by a 

20 director with the standards of conduct described in section 

21 490.830. 

22 7. The board of directors may appoint one or more 

23 directors as alternate members of any committee to replace any 

24 absent or disqualified member during the member's absence or 

25 disqualification. Unless the articles of incorporation or the 

26 bylaws or the resolution creating the committee provide 

27 otherwise, in the event of the absence or disqualification of 

28 a member of a committee, the member or members present at any 

29 meeting and not disqualified from voting, unanimously, may 

30 appoint another director to act in place of the absent or 

31 disqualified member. 

32 Sec. 37. Section 490.830, Code 2001, is amended to read as 

33 follows: 

34 490.830 6ENERAb STANDARDS OF CONDUCT FOR DIRECTORS. 

35 1. A-d±reetor Each member of the board of directors, when 
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1 discharging the duties of a director, shall d±sehar~e-that 

2 d±reetor~s-dttt±es-as-a-d±reetor,-±fteittdift9-the-d±reetor~s 

3 dttt±es-as-a-memoer-o£-a-eomm±ttee act in conformity with all 

4 of the following: 

5 a. In good faith. 

6 b.--w±th-the-eare-aft-ord±ftar±iy-prttaeftt-persoft-±ft-a-i±~e 

7 pos±t±oft-wottid-exere±se-ttftder-s±m±iar-e±rettmstaftees. 

8 e. ~ In a manner the director reasonably believes to be 

9 in the best interests of the corporation. 

10 2. The members of the board of directors or a committee of 

11 the board, when becoming informed in connection with their 

12 decision-making function or devoting attention to their 

13 oversight function, shall discharge their duties with the care 

14 that a person in a like position would reasonably believe 

15 appropriate under similar circumstances. 

16 3. In discharging board or committee duties, a director 

17 who does not have knowledge that makes reliance unwarranted is 

18 entitled to rely on the performance by any of the persons 

19 specified in subsection 5, paragraph a, to whom the board may 

20 have delegated, formally or informally by course of conduct, 

21 the authority or duty to perform one or more of the board's 

22 functions that are delegable under applicable law. 

23 ~. ~ In discharging the-d±reetor~s board or committee 

24 duties a director, who does not have knowledge that makes 

25 reliance unwarranted, is entitled to rely on information, 

26 opinions, reports, or statements, including financial 

27 statements and other financial data, if prepared or presented 

28 by any of the £oiiowift9~ persons specified in subsection 5. 

29 5. A director is entitled to rely, in accordance with 

30 subsection 3 or 4, on any of the following: 

31 a. One or more officers or employees of the corporation 

32 whom the director reasonably believes to be reliable and 

33 competent in the matter~-preseftted functions performed or the 

34 information, opinions, reports, or statements provided. 

35 b. Legal counsel, public accountants, or other persons as 
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1 to matters involving skills or expertise the director 

2 reasonably believes are either of the following: 

3 (1) Matters within the particular person's professional or 

4 expert competence. 

5 (2) Matters as to which the particular person merits 

6 confidence. 

7 c. A committee of the board of directors of which the 

8 director is not a member if the director reasonably believes 

9 the committee merits confidence. 

10 3~--A-d±reeto~-i~-no~-aet±n~-±n-good-fa±~h-±f-the-d±ree~o~ 

11 has-knowiedge-eonee~ning-~he-matter-±n-qtte~~ion-that-makes 

12 rei±anee-o~he~wise-perm±tted-by-sttbseet±on-~-ttnwarranted~ 

13 4~--A-d±reetor-±s-not-i±abie-for-any-aet±on-~aken-as-a 

14 direetor,-or-any-£a±ittre-to-take-any-aetion,-±£-the-di~eetor 

15 per£ormed-the-dttties-of-the-direetor~s-o££iee-±n-eompi±anee 

16 w±th-th±s-seetion,-or-±£,-and-to-the-extent-tha~,-iiabiiity 

17 £or-any-stteh-aetion-or-£a±ittre-to-aet-fta~-been-iim±~ed-by-the 

18 art±eies-o£-±neorpo~ation-pttr~ttant-to-~ee~ion-496~83~~ 

19 Sec. 38. Section 490.831, Code 2001, is amended by 

20 striking the section and inserting in lieu thereof the 

21 following: 

22 490.831 STANDARDS OF LIABILITY FOR DIRECTORS. 

23 1. A director shall not be liable to the corporation or 

24 its shareholders for any decision as director to take or not 

25 to take action, or any failure to take any action, unless the 

26 party asserting liability in a proceeding establishes both of 

27 the following: 

28 a. That any provision in the articles of incorporation 

29 authorized by section 490.202, subsection 2, paragraph "d'', or 

30 the protection afforded by section 490.832 if interposed as a 

31 bar to the proceeding by the director, does not preclude 

32 liability. 

33 b. That the challenged conduct consisted or was the result 

34 of one of the following: 

35 (l) Action not in good faith. 
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1 (2) A decision that satisfies one of the following: 

2 (a) That the director did not reasonably believe to be in 

3 the best interests of the corporation. 

4 (b) As to which the director was not informed to an extent 

5 the director reasonably believed appropriate in the 

6 circumstances. 

7 (3) A lack of objectivity due to the director's familial, 

8 financial, or business relationship with, or a lack of 

9 independence due to the director's domination or control by, 

10 another person having a material interest in the challenged 

11 conduct, which also meets both of the following criteria: 

12 (a) Which relationship or which domination or control 

13 could reasonably be expected to have affected the director's 

14 judgment respecting the challenged conduct in a manner adverse 

15 to the corporation. 

16 (b) After a reasonable expectation to such effect has been' 

17 established, the director shall not have established that the 

18 challenged conduct was reasonably believed by the director to 

19 be in the best interests of the corporation. 

20 (4) A sustained failure of the director to devote 

21 attention to ongoing oversight of the business and affairs of 

22 the corporation, or a failure to devote timely attention, by 

23 making, or causing to be made, appropriate inquiry, when 

24 particular facts and circumstances of significant concern 

25 materialize that would alert a reasonably attentive director 

26 to the need for such 

27 ( 5) Receipt of a 

28 was not entitled or 

29 to deal fairly with 

30 is actionable under 

oversight, attention, or inquiry. 

financial benefit to which the director 

any other breach of the director's duties 

the corporation and 

applicable law. 

its shareholders that 

31 2. a. A party seeking to hold the director liable for 

32 money damages shall also have the burden of establishing both 

33 of the following: 

34 (1} That harm to the corporation or its shareholders has 

35 been suffered. 

-25-



S.F. H.F. ;t509 

1 (2) The harm suffered was proximately caused by the 

2 director's challenged conduct. 

3 b. A party seeking to hold the director liable for other 

4 money payment under a legal remedy, such as compensation for 

5 the unauthorized use of corporate assets, shall also have 

6 whatever persuasion burden may be called for to establish that 

7 the payment sought is appropriate in the circumstances. 

8 c. A party seeking to hold the director liable for other 

9 money payment under an equitable remedy, such as profit 

10 recovery by or disgorgement to the corporation, shall also 

11 have whatever persuasion burden may be called for to establish 

12 that the equitable remedy sought is appropriate in the 

13 circumstances. 

14 3. This section shall not do any of the following: 

15 a. In any instance where fairness is at issue, such as 

16 consideration of the fairness of a transaction to the 

17 corporation under section 490.861, subsection 2, paragraph 

18 "c", alter the burden of proving the fact or lack of fairness 

19 otherwise applicable. 

20 b. Alter the fact or lack of liability of a director under 

21 another section of this chapter, such as the provisions 

22 governing the consequences of an unlawful distribution under 

23 section 490.833 or a transactional interest under section 

24 490.861. 

25 c. Affect any rights to which the corporation or a 

26 shareholder may be entitled under another statute of this 

27 state or the United States. 

28 Sec. 39. Section 490.832, Code 2001, is amended by 

29 striking the section and inserting in lieu thereof the 

30 following: 

31 490.832 DIRECTOR CONFLICT OF INTEREST. 

32 1. A conflict of interest transaction is a transaction 

33 with the corporation in which a director of the corporation 

34 has a direct or indirect interest. A conflict of interest 

35 transaction is not voidable by the corporation solely because 
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1 of the director's interest in the transaction if any one of 

2 the following is true: 

3 a. The material facts of the transaction and the 

4 director's interest were disclosed or known to the board of 

5 directors or a committee of the board of directors and the 

6 board of directors or committee authorized, approved, or 

7 ratified the transaction. 

8 b. The material facts of the transaction and the 

9 director's interest were disclosed or known to the 

10 shareholders entitled to vote and the shareholders authorized. 

11 approved, or ratified the transaction. 

12 c. The transaction was fair to the corporation. 

13 2. For purposes of this section, a director of the 

14 corporation has an indirect interest in a transaction if 

15 either of the following is true: 

16 a. Another entity in which the director has a material 

17 financial interest or in which the director is a general 

18 partner is a party to the transaction. 

19 b. Another entity of which the director is a director, 

20 officer, or trustee is a party to the transaction and the 

21 transaction is or should be considered by the board of 

22 directors of the corporation. 

23 3. For purposes of subsection 1, paragraph "a", a conflict 

24 of interest transaction is authorized, approved, or ratified 

25 if it receives the affirmative vote of a majority of the 

26 directors on the board of directors or on the committee, who 

27 have no direct or indirect interest in the transaction, but a 

28 tran~action may not be authorized, approved, or ratified under 

29 this section by a single director. If a majority of the 

30 directors who have no direct or indirect interest in the 

31 transaction vote to authorize, approve. or ratify the 

32 transaction, a quorum is present for the purpose of taking 

33 action under this section. The presence of, or a vote cast 

34 by, a director with a direct or indirect interest in the 

35 transaction does not affect the validity of any action taken 
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1 under subsection 1, paragraph "a", if the transaction is 

2 otherwise authorized, approved, or ratified as provided in 

3 that subsection. 

4 4. For purposes of subsection 1, paragraph ''b", a conflict 

5 of interest transaction is authorized, approved, or ratified 

6 if it receives the vote of a majority of the shares entitled 

7 to be counted under this subsection. Shares owned by or voted 

8 under the control of a director who has a direct or indirect 

9 interest in the transaction, and shares owned by or voted 

10 under the control of an entity described in subsection 2, 

11 paragraph ''a", shall not be counted in a vote of shareholders 

12 to determine whether to authorize, approve, or ratify a 

13 conflict of interest transaction under subsection 1, paragraph 

14 "b". The yote of those shares, however, is counted in 

15 determining whether the transaction is approved under other 

16 sections of this chapter. A majority of the shares, whether 

17 or not present, that are entitled to be counted in a vote on 

18 the transaction under this subsection constitutes a quorum for 

19 the purpose of taking action under this section. 

20 Sec. 40. Section 490.833, Code 2001, is amended to read as 

21 follows: 

22 490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION. 

23 1. B"iess-the-d±~eeto~-eompiies-w±th-the-eppi±eabie 

24 ~te"derd~-o£-eo"dttet-dese~±bed-±"-~eet±o"-•9a~a3e7-e ~ 

25 director who votes for or assents to a distribution mede-±" 

26 v±oiet±o"-o£-th±s-ehepte~-o~-the-a~t±eie~-o£-±"eo~po~et±o" in 

27 excess of what may be authorized and made pursuant to section 

28 490.640, subsection 1, or section 490.1409, subsection 1, is 

29 personally liable to the corporation for the amount of the 

30 distribution that exceeds what could have been distributed 

31 without violating th±~-ehapte~-o~-the-ert±eie~-o£ 

32 ±"eo~po~at±o" section 490.640, subsection 1, or section 

33 490.1409, subsection 1, if the party asserting liability 

34 establishes that when taking the action the director did not 

35 comply with section 490.830. 
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1 2. A director held liable for an unlawful distribution 

2 under subsection 1 is entitled to eon~ribtt~ion-£rom both of 

3 the following: 

4 a. Every Contribution from every other director who vo~ed 

5 £or-or-a~sen~ed-~o-~ne-dis~ribtt~ion-wi~nott~-eom~~ying-wi~h-~he 

6 app~ieable-standards-o£-eondtte~-de~eribed-in-see~ion-496.e36 

7 could be held liable under subsection 1 for the unlawful 

8 distribution. 

9 b. Eaeh Recoupment from each shareholder £or of the pro 

10 rata portion of the amount of the unlawful distribution the 

11 shareholder acceptedL knowing the distribution was made in 

12 violation of ~nis-ehapter-or-the-ar~ieles-o£-±neorpora~ion 

13 section 490.640, subsection 1, or section 490.1409, subsection 

14 1. 

15 3. a. A proceeding to enforce the liability of a director 

16 under subsection 1 is barred unless it is commenced within two 

17 years after one of the following dates: 

18 (1) The date on which the effect of the distribution was 

19 measured under section 490.640, subsection 5 or 7. 

20 (2) The date as of which the violation of section 490.640, 

21 subsection 1, occurred as the consequence of disregard of a 

22 restriction in the articles of incorporation. 

23 {3) The date on which the distribution of assets to 

24 shareholders under section 490.1409, subsection 1, was made. 

25 b. A proceeding to enforce contribution or recoupment 

26 under subsection 2 is barred unless it is commenced within one 

27 year after the liability of the claimant has been finally 

28 adjudicated under subsection 1. 

29 Sec. 41. Section 490.840, Code 2001, is amended to read as 

30 follows: 

31 490.840 REeeTREB OFFICERS. 

32 1. A corporation has the o££±eers offices described in its 

33 bylaws or ap~o±n~ed designated by the board of directors in 

34 accordance with the bylaws. 

35 2. A-dtt~y-appo±n~ed The board of directors may elect 
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1 individuals to fill one or more offices of the corporation. 

2 An officer may appoint one or more officers o~-ass±staftt 

3 o££±ee~s if authorized by the bylaws or the board of 

4 directors. 

5 3. The bylaws or the board of directors shall de~e9ate 

6 assign to one of the officers responsibility for preparing 

7 minutes of the directors' and shareholders' meetings and for 

8 maintaining and authenticating the records of the corporation 

9 required to be kept under section 490,.1601, subsections 1 and 

10 5. 

11 4. The same individual may simultaneously hold more. than 

12 one office in a corporation. 

13 Sec. 42. Section 490.842, Code 2001, is amended to read as 

14 follows: 

15 490.842 STANDARDS OF CONDUCT FOR OFFICERS. 

16 1. An officer w±tn-d±se~et±ofta~y-atttho~±ty-sha~~-d±seha~9e 

17 the-o££±ee~~s-dttt±es-ttftde~-tnat-atttho~±ty when performing in 

18 such capacity shall act in conformity with all of the 

19 following: 

20 a. In good faith. 

21 b. With the care aft-o~d±fta~±~y-p~~deftt that a person in a 

22 like position would reasonably exercise under similar 

23 circumstances. 

24 c. In a manner the officer reasonably believes to be in 

25 the best interests of the corporation. 

26 2. In discharging the pe~soft~S officer's duties an 

27 officer, who does not have knowledge that makes reliance 

28 unwarranted, is entitled to rely on ±ftfo~mat±oft7-op±ft±Ofts, 

29 reports,-o~-statemeftts7-±fte±~d±ft9-£±ftafte±a~-statemeftts-aftd 

30 otner-£±ftafte±a~-data;-±£-p~epared-or-preseftted-by-e±the~ any 

31 of the following: 

32 a. The performance of properly delegated responsibilities 

33 by one or more employees of the corporation whom the officer 

34 reasonably believes to be reliable and competent in performing 

35 the responsibilities delegated. 
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1 ~· b. 9fte Information, opinions, reports, or statements, 

2 including financial statements and other financial data, 

3 prepared or presented by one or more e££ieer~-or employees of 

4 the corporation whom the officer reasonably believes to be 

5 reliable and competent in the matters presented. 

6 b. c. Legal counsel, public accountants, or other persons 

7 retained by the corporation as to matters involving skills or 

8 expertise the officer reasonably believes are matters within 

9 the particular person's professional or expert competenceL-2£ 

10 as to which the particular person merits confidence. 

11 3. An-o£rieer-i~-ftot-aetift~-ift-~oed-raith-±r-the-o££±eer 

12 h~~-know%ed~e-eofteern±n~-the-matter-ift-qttestion-that-m~ke~ 

13 re%iaftee-otherwise-permitted-by-sttbseetioft-~-ttnwarraftted• An 

14 officer shall not be liable as an officer to the corporation 

15 or its shareholders for any decision to take or not to take 

16 action, or any failure to take any action, if the duties of 

17 the officer are performed in compliance with this section. 

18 Whether an officer who does not comply with this section shall 

19 have liability will depend in such instance on applicable law, 

20 including those principles of section 490.831 that have 

21 relevance. 

22 4.--An-o£r±eer-i~-net-%iab%e-£er-a~y-aet±e~-take~-as-aft 

23 ofr±eer,-or-any-ra±%ttre-to-take-any-aetion1 -±r-the-o£r±eer 

24 performed-the-dtttie~-o£-the-off±eer~s-o££±ee-±n-eompi±aftee 

25 w±th-this-~eetion. 

26 Sec. 43. Section 490.843, Code 2001, is amended to read as 

27 follows: 

28 490.843 RESIGNATION AND REMOVAL OF OFFICERS. 

29 1. An officer may resign at any time by delivering notice 

30 to the corporation. A resignation is effective when the 

31 notice is delivered unless the notice specifies a later 

32 effective date time. If a resignation is made effective at a 

33 later date time and the eorporatioft board or appointing 

34 officer accepts the future effective date time, ±t~ the board 

35 or-d±reetor~ or the appointing officer may fill the pending 
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1 vacancy before the effective ee~e time if the board e£ 

2 d±ree~er~ or appointing officer provides that the successor 

3 does not take office until the effective date time. A 

4 ~e~±~net±o"-may-be-oraiiy-eommtln±eated-prov±ded-that-the 

5 re~±~nat±on-±s-e££eet±ve-oniy-±£-wr±tten-not±ee-o£-the 

6 res±9"at±on-±s-del±veree-w±th±n-twenty-£otlr-hetlr~-of-~tleh-orai 

7 eommttn±eat±en.-

8 2. A-boerd-o£-d±reete~~-may-remeve-any An officer may be 

9 removed at any time with or without cause by any of the 

10 following: 

11 a. The board of directors. 

12 b. The officer who appointed such officer, unless the 

13 bylaws or the board of directors provide otherwise. 

14 c. Any other officer if authorized by the bylaws or the -15 board of directors. 

3. In this section, "appointing officer" means the 

officer, including any successor to that officer, who 

appointed the officer resigning or being removed. 

19 Sec. 44. Section 490.850, Code 2001, is amended to read as 

20 follows: 

21 490.850 DEFINITIONS. 

22 As used in this part of this chapter, unless the context 

23 otherwise requires: 

24 1. "Corporation" includes any domestic or foreign 

25 predecessor entity of a corporation in a merger e~-other 

26 t~ansaet±on-±n-wh±eh-the-predeeesser~s-e~±stenee-eeased-tlpen 

27 een~tlmmat±on-of-the-transaet±on. 

28 2. "Director" or "officer" means an individual who is or 

29 was a director or officer, respectively, of a corporation or 

30 en-±"d±v±dttei who, while a director or officer of e the 

31 corporation, is or was serving at the corporation's request as 

32 a director, officer, partner, trustee, employee, or agent of 

33 another £ere±~"-o~ domestic or foreign corporation, 

34 partnership, joint venture, trust, employee benefit plan, or 

35 other enterprise entity. A director or officer is considered 
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1 to be serving an employee benefit plan at the corporation's 

2 request if the director's duties to the corporation also 

3 impose duties on, or otherwise involve services by, that 

4 director to the plan or to participants in or beneficiaries of 

5 the plan. "Director" or "officer" includes, unless the 

6 context requires otherwise, the estate or personal 

7 representative of a director or officer. 

8 3. ''Disinterested director" means a director who at the 

9 time of a vote referred to in section 490.853, subsection 3, 

10 or a vote or selection referred to in section 490.855, 

11 subsection 2 or 3, is not either of the following: 

12 a. A party to the proceeding. 

13 b. An individual having a familial, financial, 

14 professional, or employment relationship with the director 

15 whose indemnification or advance for expenses is the subject 

16 of the decision being made, which relationship would, in the 

17 circumstances, reasonably be expected to exert an influence on 

18 the director's judgment when voting on the decision being 

19 made. 

20 3~ 4. "Expenses" ~fte~~d~ includes counsel fees. 

21 4~ 5. "Liability" means the obligation to pay a judgment, 

22 settlement, penalty, fine, including an excise tax assessed 

23 with respect to an employee benefit plan, or reasonable 

24 expenses incurred with respect to a proceeding. 

25 s~ 6. "Official capacity" means: 

26 a. When used with respect to a director, the office of 

27 director in a corporation. 

28 b. When used with respect to an indi~id~ai-ot~e~-t~aft-a 

29 di~eeto~ officer, as contemplated in section 490.856, the 

30 office in a corporation held by the officer or-t~e-empioym~nt 

31 o~-a~eftey-~eiatioft~h±p-~ftoertakeft-by-the-empioyee-o~-agent-on 

32 behaif-of-the-eorporat±oft. 

33 "Official capacity" does not include service for any other 

34 forei9ft-o~ domestic or foreign corporation or any partnership, 

35 joint venture, trust, employee benefit plan, or other 
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1 ~n~erpr±~e entity. 

2 6~ 7. "Party" ±nell:!de~ means an individual who was, is, or 

3 is threatened to be made a named defendant or respondent in a 

4 proceeding. 

5 :::;~ h "Proceeding" means any threatened, pending, or 

6 completed action, suit, or proceeding, whether civil, 

7 criminal, administrative, or investigative and whether formal 

8 or informal. 

9 Sec. 45. Section 490.851, Code 2001, is amended to read as 

10 follows: 

11 490.851 AB~H8Rf~¥-~8-fN9EMNfP¥ PERMISSIBLE 

12 INDEMNIFICATION. 

13 1. Except as otherwise provided in ~l:!e~~et±on-• this 

14 section, a corporation may indemnify an individual made who is 

15 a party to a proceeding because the individual is or-wa~ a 

16 director against liability incurred in the proceeding if all 

17 of the following apply: 

18 a. The individual acted in good faith. 

19 b. The individual reasonably believed: 

20 (1) In the case of conduct in the individual's official 

21 capacity w±th-th~-eorpe~at±on, that the individual's conduct 

22 was in the ee~po~at±on~~ best interests of the corporation. 

23 (2) In all other cases, that the individual's conduct was 

24 at least not opposed to the eorpo~at±on~~ best interests of 

25 the corporation. 

26 c. In the case of any criminal proceeding, the individual 

27 had no reasonable cause to believe the individual's conduct 

28 was unlawful, or the individual engaged in conduct for which 

29 broader indemnification has been made permissible or 

30 obligatory under a provision of the articles.of incorporation 

31 as authorized by section 490.202, subsection 2, paragraph ''e". 

32 2. A director's conduct with respect to an employee 

33 benefit plan for a purpose the director reasonably believed to 

34 be in the interests of the participants in and beneficiaries 

35 of the plan is conduct that satisfies the requirement of 
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1 subsection 1, paragraph "b", subparagraph (2). 

2 3. The termination of a proceeding by judgment, order, 

3 settlement, conviction, or upon a plea of nolo contendere or 

4 its equivalent is not, of itself, determinative that the 

5 director did not meet the relevant standard of conduct 

6 described in this section. 

7 4. A Unless ordered by a court under section 490.854, 

8 subsection 1, paragraph "c", a corporation shall not indemnify 

9 a director under this section in either of the following 

10 circumstances: 

11 a. In connection with a proceeding by or in the right of 

12 the corporation in-whieh-~he-diree~or-was-adjttegee-iiable-~o 

13 ~he-eorpora~ion, except for reasonable expenses incurred in 

14 connection with the proceeding if it is determined that the 

15 director has met the relevant standard of conduct under 

16 subsection l. 

17 b. In connection with any other proceeding eharging 

18 improper-personal-benefi~-~o-~he-e±ree~or;-whe~her-or-ne~ 

19 ±nvolv±ng-ae~ion-±n-~he-d±reetor~~-offie±al-eapae±ty;-in with 

20 respect to conduct for which the director was adjudged liable 

21 on the basis that ~ersona% the director received a financial 

22 benefit was-±mproperly-reee±vee-by-~he-diree~or to which the 

23 director was not entitled, whether or not involving action in 

24 the director's official capacity. 

25 s~--%ndemn±fiea~ion-permitted-tlneer-th±s-see~ion-±n 

26 eonnee~ion-w±th-a-preeeed±ng-by-or-±n-~he-righ~-of-the 

27 eorpora~ion-is-l±mited-to-reasonable-expenses-±nettrree-in 

28 eennee~ion-w±th-~he-proeeed±ng. 

29 Sec. 46. Section 490.852, Code 2001, is amended to read as 

30 follows: 

31 490.852 MANDATORY INDEMNIFICATION. 

32 Bnie~s-lim±~ed-by-±~~-ar~ieles-o£-ineorpera~±on;-a A 

33 corporation shall indemnify a director who was wholly 

34 successful, on the merits or otherwise, in the defense of any 

35 proceeding to which the director was a party because the 
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1 director is or was a director of the corporation against 

2 reasonable expenses incurred by the director in connection 

3 with the proceeding. 

4 Sec. 47. Section 490.853, Code 2001, is amended to read as 

5 follows: 

6 490.853 ADVANCE FOR EXPENSES. 

7 1. A corporation may, before final disposition of a 

8 proceeding, advance funds to pay for or reimburse the 

9 reasonable expenses incurred by a director who is a party to a 

10 proceeding ±~-adva~ee-of-f±~a±-d±~pe~±t±e~-of-the-~reeeed±~g 

11 because the person is a director if a~y-e£ the person delivers 

12 all of the following apply to the corporation: 

13 a. ~he-d±reete~-£tt~~±~he~-the-eor~o~at±e~-a A written 

14 affirmation of the director's good faith belief that the 

15 director has met the relevant standard of conduct described in 

16 section 490.851 or that the proceeding involved conduct for 

17 which liability has been eliminated under a provision of the 

18 articles of incorporation as authorized by section 490.202, 

19 subsection 2, paragraph "d". 

20 b. ~he-d±~eeto~-ftt~n±~he~-the-eo~po~atio~-a The director's 

21 written undertaking,-e~eettted-~er~enaily-er-on-the-direetori~ 

22 behai£7 to repay the-advanee any funds advanced if the 

23 director is not entitled to mandatory indemnification under 

24 section 490.852 and it is ultimately determined under section 

25 490.854 or section 490.855 that the director d±d-~ot-meet-that 

26 has not met the relevant standard of conduct described in 

27 section 490.851. 

28 e.--A-determ±nation-i~-made-that-the-£aet~-the~-know~-to 

29 tho~e-mak±ng-the-determinatio~-wettid-~ot-p~eeittde 

30 indemni£ieat±o~-ttnde~-th±~-pa~t• 

31 2. The undertaking required by subsection 1, paragraph 

32 "b", must be an unlimited general obligation of the director 

33 but need not be secured and may be accepted without reference 

34 to the financial ability of the director to make repayment. 

35 3. Beterm±nat±on~-and-attthor±~at±on~-of-payment~ 
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1 Authorizations under this section shall be made iH-the-meftner 

2 ~peei£ied-±n-~eetion-496~855 according to the one of the 

3 following: 

4 a. By the board of directors: 

5 (1) If there are two or more disinterested directors, by a 

6 majority vote of all the disinterested directors, a majority 

7 of whom shall for such purpose constitute a quorum, or by a 

8 majority of the members of a committee of two or more 

9 disinterested directors appointed by such a vote. 

10 (2) If there are fewer than two disinterested directors, 

11 by the vote necessary for action by the board in accordance 

12 with section 490.824, subsection 3, in which authorization 

13 directors who do not qualify as disinterested directors may 

14 participate. 

15 b. By the shareholders, but shares owned by or voted under 

16 the control of a director who at the time does not qualify as 

17 a disinterested director may not be voted on the 

18 authorization. 

19 Sec. 48. Section 490.854, Code 2001, is amended to read as 

20 follows: 

21 490.854 COURT-ORDERED INDEMNIFICATION. 

22 l. Hn~e8s-a-eorporationis-er~±eie~-o£-ineorpora~ion 

23 pro~ide-otherwise,-a A director o£-the-eorpor~tion who is a 

24 party to a proceeding because the person is a director may 

25 apply for indemnification or an advance for expenses to the 

26 court conducting the proceeding or to another court of 

27 competent jurisdiction. en After receipt of an application, 

28 the-eott~t and after giving any notice ~he-eottrt it considers 

29 necessary may-o~der, the court shall do one of the following: 

30 a. Order indemnification if ±~ the court determines eithe~ 

31 of-~he-£oi~owinq~ 

32 i~--~he that the director is entitled to mandatory 

33 indemnification under section 490.852,-in-whieh-ease-the-eottrt 

34 shaii-aiso-order-~he-eorporation-to-pay-the-di~eetor~ 

35 reasonabie-expenses-inettrred-to-obtain-eott~~-ordered 
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1 ~neemn~£~ea~±on. 

2 %7--~he-d±ree~or-~~-£a±rly-and-ree~onebiy-en~±~led-~o 

3 ~ndemn±fieae±on-±n-~±ew-o£-ai~-ehe-reie~ane-e±rettm~eanee~, 

4 wheeher-or-noe-ehe-o±reeeor-met-~he-~tandard-o£-eondtte~-set 

5 £oreh-±n-~eee±on-~99785%-or-wa~-ad;ttd9ed-l±ab±e-es-deser±bed 

6 ±n-~eee±on-~99785±7-~ttbseee±on-~,-btte-±£-~he-direetor-wa~ 

7 ad;ttdged-~o-l±ab±e-ehe-direetor~s-±ndemn~£±eae~on-~~-±±m±~ed 

8 eo-reesonab±e-expenses-±nettrred. 

9 b. Order indemnification or advance for expenses if the 

10 court determines that the director is entitled to 

11 indemnification or advance for expenses pursuant to a 

12 provision authorized by section 490.858, subsection 1. 

13 c. Order indemnification or advance for expenses if the 

14 court determines, in view of all the relevant circumstances, 

15 that it is fair and reasonable to do one of the following: 

16 (1) To indemnify the director. 

17 (2) To advance expenses to the director, even if the 

18 director has not met the relevant standard of conduct set 

19 forth in section 490.851, subsection 1, failed to comply with 

20 section 490.853 or was adjudged liable in a proceeding 

21 referred to in subsection 490.851, subsection 4, paragraph "a" 

22 or "b", but if the director was adjudged so liable the 

23 director's indemnification shall be limited to reasonable 

24 expenses incurred in connection with the proceeding. 

25 2. If the court determines that the director is entitled 

26 to indemnification under subsection 1, paragraph "a", or to 

27 indemnification or advance for expenses under subsection 1, 

28 paragraph "b", it shall also order the cor_poration to pay the 

29 director's reasonable expenses incurred in connection with 

30 obtaining court-ordered indemnification or advance for 

31 expenses. If the court determines that the director is 

32 entitled to indemnification or advance for expenses under 

33 subsection 1, paragraph "c", it may also order the corporation 

34 to pay the director's reasonable expenses to obtain court-

35 ordered indemnification or advance for expenses. 
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1 Sec. 49. Section 490.855, Code 2001, is amended to read as 

2 follows: 

3 490.855 DETERMINATION AND AUTHORIZATION OF 

4 INDEMNIFICATION. 

5 l. A corporation shall not indemnify a director under 

6 section 490.851 unless authorized in-the for a specific ea~e 

7 proceeding after a determination has been made that 

8 indemnification of the director is permissible ±n-the 

9 e±~ettm~tanee~ because the director has met the relevant 

10 standard of conduct set forth in section 490.851. 

11 2. The determination shall be made by any of the 

12 following: 

13 a. By-the-board-of-d±reetor~-by-major±ty-~ote-of-a-~ttorttm 

14 eon~±~ting-of-di~eetor~-not-at-the-t±me-pa~t±e~-to-the 

15 proeeed±ng. If there are two or more disinterested directors, 

16 by the board of directors by a majority vote of all the 

17 disinterested directors, a majority of whom shall for such 

18 purpose constitute a quorum, or by a majority of the members 

19 of a committee of two or more disinterested directors 

20 appointed by such a vote. 

21 b.--r£-a-~ttornm-eannot-be-obta±ned-ttnder-pa~agraph-uau,-by 

22 major±ty-~ote-o£-a-eomm±ttee-dttiy-de~ignated-by-the-board-of 

23 d±reetor~,-±n-wh±eh-de~ignat±on-d±reetor~-who-are-part±e~-may 

24 part±e±pate,-eon~±~t±n9-so!eiy-o£-two-o~-more-d±~eetor~-not-at 

25 the-t±me-pa~t±e~-to-the-proeeed±n9~ 

26 e. b. By special legal counsel: 

27 (1) Selected by-the-board-o£-d±reetor~-or-±t~-eomm±ttee in 

28 the manner prescribed in paragraph "a" or-.ubu. 

29 (2) If a-qtto~ttm-o£-the-board-of there are fewer than two 

30 disinterested directors eannot-be-obta±ned-ttnde~-para9raph-ua.u 

31 and-a-eomm±ttee-eannot-be-de~±gnated-ttnde~-pa~agraph-ubu, 

32 selected by major±ty-~ote-of the £ttii board of directors, in 

33 which selection directors who a~e-pa~tie~ do not qualify as 

34 disinterested directors may participate. 

35 d. c. By the shareholders, but shares owned by or voted 
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1 under the control of d±ree~ers a director who are at the time 

2 par~±e~-~e-~he-preeeed±ft9 does not qualify as a disinterested 

3 director shall not be voted on the determination. 

4 3. Authorization of indemnification aftd-e~altta~±oft-as-~e 

5 rea~oftabieness-e£-expense~ shall be made in the same manner as 

6 the determination that indemnification is permissible, except 

7 that if there are fewer than two disinterested directors or if 

8 the determination is made by special legal counsel, 

9 authorization of indemnification and-e~a!tta~±en-as-~o 

10 reasonableness-of-expenses shall be made by those entitled 

11 under subsection 2, paragraph ueu "b", to select special legal 

12 counsel. 

13 Sec. SO. Section 490.856, Code 2001, is amended to read as 

14 follows: 

15 490.856 INDEMNIFICATION OF OFFICERS;-EMPb9¥EES;-ANB 

16 A6EN'FS. 

17 en!e~s-a-eerpera~±on~s-ar~±e!es-o£-±neerpera~ion-pre~±de 

18 e~herw±se-a!i-o€-~he-€o!iow±ng-app!y~ 

19 %~--Aft-e£€±eer-ef-~he-eorpora~±on-whe-±s-ne~-a-d±ree~or-±s 

20 en~±~!ed-~e-manda~ery-±ndemn±f±ea~±on-ttnder-see~±on-~99.85~, 

21 and-±s-en~±~!ed-~o-apply-€er-eottr~-erdered-±ndemn±£±ea~±oft 

22 ttnder-see~±on-~99.854,-±n-eaeh-ea~e-~o-~he-seme-ex~en~-as-a 

23 d±ree~or .. 

24 ~. 1. 'Fhe A corporation may indemnify and advance expenses 

25 under this part to an officer,-employee,-or-agen~ of the 

26 corporation who is ne~-a-d±ree~er-~o a party to the proceeding 

27 because the person is an officer, according to all of the 

28 following: 

29 a. To the same extent as to a director. 

30 3• b. A-eorpora~±oft-may-also-±ndemn±fy-and-ad~anee 

31 expenses-~e-aft-off±eer;-emp!oyee;-or-agen~-who-±s-no~-a 

32 d±ree~or-to-the-exten~;-eons±sten~-w±~h-law,-~ha~ If the 

33 person is an officer but not a director, to such further 

34 extent as may be provided by ±~s the articles of 

35 incorporation, the bylaws, generel-or-spee±f±e-ee~±on a 
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1 resolution of its the board of directors, or contract, except 

2 for either of the following: 

3 (1) Liability in connection with a proceeding by or in the 

4 right of the corporation other than for reasonable expenses 

5 incurred in connection with the proceeding. 

6 (2) Liability arising out of conduct that constitutes any 

7 of the following: 

8 (a) Receipt by the officer of a financial benefit to which 

9 the officer is not entitled. 

10 (b) An intentional infliction of harm on the corporation 

11 or the shareholders. 

12 (c) An intentional violation of criminal law. 

13 2. The provisions of subsection 1, paragraph "b", shall 

14 apply to an officer who is also a director if the basis on 

15 which the officer is made a party to a proceeding is an act or 

16 omission solely as an officer. 

17 3. An officer of a corporation who is not a director is 

18 entitled to mandatory indemnification under section 490.852, 

19 and may apply to a court under section 490.854 for 

20 indemnification or an advance for expenses, in each case to 

21 the same extent to which a director may be entitled to 

22 indemnification or advance for expenses under those 

23 provisions. 

24 Sec. 51. Section 490.857, Code 2001, is amended to read as 

25 follows: 

26 490.857 INSURANCE. 

27 A corporation may purchase and maintain insurance on behalf 

28 of an individual who is o~-was a director, or officer, 

29 em~±oy~~7-or-a~e~t of the corporation, or who, while a 

30 director 7 2£ officer,-emp±oyee,-or-a9e~t of the corporation, 

31 is-or-wa~-se~~i"9 serves at the req~est-of-tne-eorporetio" 

32 corporation's request as a director, officer, partner, 

33 trustee, employee, or agent of another forei9"-or domestic or 

34 foreign corporation, partnership, joint venture, trust, 

35 employee benefit plan, or other e"terprise entity, against 
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1 liability asserted against or incurred by that individual in 

2 that capacity or arising from the individual's status as a 

3 director 7 or officer, em~ioyee7-o~-agen~, whether or not the 

4 corporation would have power to indemnify or advance expenses 

5 to that individual against the same liability under seeeion 

6 49e~asi-o~-49e~as~ this part. 

7 Sec. 52. Section 490.858, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.858 VARIATION BY CORPORATE ACTION -- APPLICATION OF 

11 PART. 

12 1. A corporation may, by a provision in its articles of 

13 incorporation or bylaws or in a resolution adopted or a 

14 contract approved by its board of directors or shareholders, 

15 obligate itself in advance of the act or omission giving rise 

16 to a proceeding to provide indemnification in accordance with 

17 section 490.851 or advance funds to pay for or reimburse 

18 expenses in accordance with section 490.853. Any such 

19 obligatory provision shall be deemed to satisfy the 

20 requirements for authorization referred to in section 490.853, 

21 subsection 3, and in section 490.855, subsection 3. Any such 

22 provision that obligates the corporation to provide 

23 indemnification to the fullest extent permitted by law shall 

24 be deemed to obligate the corporation to advance funds to pay 

25 for or reimburse expenses in accordance with section 490.853 

26 to the fullest extent permitted by law, unless the provision 

27 specifically provides otherwise. 

28 2. Any provision pursuant to subsection 1 shall not 

29 obligate the corporation to indemnify or advance expenses to a 

30 director of a predecessor of the corporation, pertaining to 

31 conduct with respect to the predecessor, unless otherwise 

32 specifically provided. Any provision for indemnification or 

33 advance for expenses in the articles of incorporation, bylaws, 

34 or a resolution of the board of directors or shareholders of a 

35 predecessor of the corporation in a merger or in a contract to 

-42-



S.F. H.F. ~509 

1 which the predecessor is a party, existing at the time the 

2 merger takes effect, shall be governed by section 490.1106, 

3 subsection 1, paragraph "c". 

4 3. A corporation may, by a provision in its articles of 

5 incorporation, limit any of the rights to indemnification or 

6 advance for expenses created by or pursuant to this part. 

7 4. This part does not limit a corporation's power to pay 

8 or reimburse expenses incurred by a director or an officer in 

9 connection with the director's or officer's appearance as a 

10 witness in a proceeding at a time when the director or officer 

11 is not a party. 

12 5. This part does not limit a corporation's power to 

13 indemnify, advance expenses to, or provide or maintain 

14 insurance on behalf of an employee or agent. 

15 Sec. 53. NEW SECTION. 490.859 EXCLUSIVITY OF PART. 

16 A corporation may provide indemnification or advance 

17 expenses to a director or an officer only as permitted by this 

18 part. 

~9 Sec. 54. Section 490.1001, subsection 1, Code 2001, is 

20 amended to read as follows: 

21 1. A corporation may amend its articles of incorporation 

22 at any time to add or change a provision that is required or 

23 permitted in the articles of incorporation o~-to-deiete-a 

24 pro~i~io~-~ot-~eqttired-i~-the-artie!e~-of-i~eo~poratio~~ 

25 Whether-a-pro~i~io~-i~-reqttired-or-pe~mitted-i~-tne-artieie~ 

26 of-ineorporatio~-±s-determined as of the effective date of the 

27 amendment or to delete a provision that is not required to be 

28 contained in the articles of incorporation. 

29 Sec. 55. Section 490.1002, Code 2001, is amended by 

30 striking the section and inserting in lieu thereof the 

31 following: 

32 490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES. 

33 If a corporation has not yet issued shares, its board of 

34 directors, or its incorporators if it has no board of 

35 directors, may adopt one or more amendments to the 
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1 corporation's articles of incorporation. 

2 Sec. 56. Section 490.1003, Code 2001, is amended to read 

3 as follows: 

4 490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS. 

5 If a corporation has issued shares, an amendment to the 

6 articles of incorporation shall be adopted in the following 

7 manner: 

8 1. A-eor~orae~on~~ The proposed amendment must be adopted 

9 by the board of directors may-~ropo~~-one-or-mor~-~m~ndmene~ 

10 eo-eh~-are±e%e~-o£-ineorporaeion-£or-~ttbmi~~±on-eo-eh~ 

11 ~hareho%d~rs. 

12 ~.--Por-eh~-amendmene-eo-he-~dopted-boeh-o£-ehe-£ollowin9 

13 mtt~e-oeettr-:-

14 a• ~ ~he Except as provided in section 490.1005, 

15 490.1007, and 490.1008, after adopting the proposed amendment, 

16 the board of directors must reeommend submit the amendment to 

7 the shareholders for their approval. The board of directors 

must also transmit to the shareholders a recommendation that 

19 the shareholders approved the amendment, unless the board of 

20 directors d~eerm±nes makes a determination that because of 

21 eon£l±ee conflicts of int~rest or other special circumstances 

22 it should not make no such a recommendation and-eommttn~eaeesL 

23 in which case the ba~±s-£or-±es-determ±nation board of 

24 directors must transmit to the shareholders w±eh-ehe-amendmene 

25 the basis for the determination. 

26 e---~he-shareholder~-ent±e%ed-eo-voee-on-ehe-amendment-mtt~t 

27 approve-ehe-amendmene-a~-provided-±n-~ttbseee±on-5• 

28 3. The board of directors may condition its submission of 

29 the pro~osed amendment to the shareholders on any basis. 

30 4. ~he-eorporaeion-shall If the amendment is required to 

31 be approved by the shareholders, and the approval is to be 

32 given at a meeting, the corporation must notify each 

33 shareholder, whether or not entitled to vote, of the ~roposed 

34 ~hareho%ders~ meeting in-eeeordanee-with-seetion-499.795 of 

35 shareholders at which the amendment is to be submitted for 
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1 approval. The notice of-meetin~ must at~o state that the 

2 purpose, or one of the purposes, of the meeting is to consider 

3 the proposed amendment and must contain or be accompanied by a 

4 copy er-~ttmmary of the amendment. 

5 5. Unless thi~-eha~ter; the articles of incorporation, 

6 bylaws, or the board of directors acting pursuant to 

7 subsection 3 requires a greater vote or a-~ote-by-~et±n~ 

8 ~rottp~,-the-amendment-to-be-ade~ted-mtt~t-be-ap~re~ed-by-both 

9 ef-the-rottew±n~~ 

10 a.--A greater number of shares to be present, approval of 

11 the amendment requires the approval of the shareholders at a 

12 meeting at which a quorum consisting of at least a majority of 

13 the votes entitled to be cast on the amendment exists, and, if 

14 any class or series of shares is entitled to vote as a 

15 separate group on the amendment, except as provided in section 

16 490.1004, subsection 3, the approval of each such separate 

17 voting group at a meeting at which a quorum of the voting 

18 group consisting of at least a majority of the votes entitled 

19 to be cast on the amendment by any-~et±ng-~rettp-w±tn-re~peet 

20 te-wh±eh-the-amendment-weH~d-ereate-d±ssenter~~-ri~hts that 

21 voting group exists. 

22 b.--~he-~etes-re~tt±red-by-seet±ons-496<T~5-and-49e.~~6-by 

23 e~ery-other-~et±ng-~rottp-ent±tted-te-~ote-en-the-amendment• 

24 Sec. 57. Section 490.1004, subsections 1, 2, and 3, Code 

25 2001, are amended to read as follows: 

26 1. ~he If a corporation has more than one class of shares 

27 outstanding, the holders of the outstanding shares of a class 

28 are entitled to vote as a separate voting group, if 

29 shareholder voting is otherwise required by this chapter, on a 

30 proposed amendment to the articles of incorporation if the 

31 amendment would do any of the following: 

32 a.--~nerea~e-or-deerea~e-the-aggre~ate-nttmber-o£-attther±~ed 

33 ~hare~-o£-the-etas~. 

34 b. a. Effect an exchange or reclassification of all or 

35 part of the shares of the class into shares of another class. 
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1 e~ b. Effect an exchange or reclassification, or create 

2 the right of exchange, of all or part of the shares of another 

3 class into shares of that the class. 

4 d~ c. Change the de~igftation, rights, preferences, or 

5 limitations of all or part of the shares of the class. 

6 e~ d. Change the shares of all or part of the class into a 

7 different number of shares of the same class. 

8 ~~ e. Create a new class of shares having rights or 

9 preferences with respect to distributions or to dissolution 

10 that are prior, Q£ superior,-or-~~b~tafttia±±y-eq~a± to, the 

11 shares of the class. 

12 9~ ~ Increase the rights, preferences, or number of 

13 authorized shares of any class that, after giving effect to 

14 the amendment, have rights or preferences with respect to 

15 distributions or to dissolution that are prior, 2£ superior, 

16 or-~ttb~tafttia±±y-eqtte± to the shares of the class. 

7 "• ~ Limit or deny an existing preemptive right of all or 

part of the shares of the class. 

19 i• h. Cancel or otherwise affect rights to distributions 

20 or-divideftd~ that have accumulated but not yet been dee±ered 

21 authorized on all or part of the shares of the class. 

22 2. If a proposed amendment would affect a series of a 

23 class of shares in one or more of the ways described in 

24 subsection 1, the holders of shares of that series are 

25 entitled to vote as a separate voting group on the proposed 

26 amendment. 

27 3. If a proposed amendment that entitles the holders of 

28 two or more classes or series of shares to vote as separate 

29 voting groups under this section would affect those two or 

30 more classes or series in the same or a substantially similar 

31 way, the holders of shares of all the classes or series so 

32 affected must vote together as a single voting group on the 

33 proposed amendment, unless otherwise provided in the articles 

of incorporation or required by the board of directors. 

Sec. 58. Section 490.1005, Code 2001, is amended by 
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1 striking the section and inserting in lieu thereof the 

2 following: 

3 490.1005 AMENDMENT BY BOARD OF DIRECTORS. 

4 Unless the articles of incorporation provide otherwise, a 

5 corporation's board of directors may adopt amendments to the 

6 corporation's articles of incorporation without shareholder 

7 approval for any of the following purposes: 

8 1. To extend the duration of the corporation if it was 

9 incorporated at a time when limited duration was required by 

10 law. 

11 2. To delete the names and addresses of the initial 

12 directors. 

13 3. To delete the name and address of the initial 

14 registered agent or registered office, if a statement of 

15 change is on file with the secretary of state. 

16 4. If the corporation has only one class of shares 

17 outstanding: 

18 a. To change each issued and unissued authorized share of 

19 the class into a greater number of whole shares of that class. 

20 b. To increase the number of authorized shares of the 

21 class to the extent necessary to permit the issuance of shares 

22 as a share dividend. 

23 5. To change the corporate name by substituting the word 

24 "corporation", "incorporated", "company", "limited", or the 

25 abbreviation "corp.", "inc.", "co.", or "ltd.", for a similar 

26 word or abbreviation in the name, or by adding, deleting, or 

27 changing a geographical attribution for the name. 

28 6. To reflect a reduction in authorized shares, as a 

29 result of the operation of section 490.631, subsection 2, when 

30 the corporation has acquired its own shares and the articles 

31 of incorporation prohibit the reissue of the acquired shares. 

32 7. To delete a class of shares from the articles of 

33 incorporation, as a result of the operation of section 

34 490.631, subsection 2, when there are no remaining shares of 

35 the class because the corporation has acquired all shares of 
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1 the class and the articles of incorporation prohibit the 

2 reissue of the acquired shares. 

3 8. To make any change expressly permitted by section 

4 490.602, subsection 4, to be made without shareholder 

5 approval. 

6 Sec. 59. Section 490.1006, Code 2001, is amended to read 

7 as follows: 

8 490.1006 ARTICLES OF AMENDMENT. 

9 A-eo~po~ae±o~-ame~d±~g-±ts-artieles-e£-±~eo~perae±e~ After 

10 an amendment to the articles of incorporation has been adopted 

11 and approved in the manner required by this chapter and by the 

12 articles of incorporation, the corporation shall deliver to 

13 the secretary of stateL for filingL articles of amendment 

14 sett±~g, which shall set forth the following: 

15 1. The name of the corporation. 

16 2. The text of each amendment adopted. 

17 3. If an amendment provides for an exchange, 

18 reclassification, or cancellation of issued shares, provisions 

19 for implementing the amendment if not contained in the 

20 amendment itself. 

21 4. The date of each amendment's adoption. 

22 5. If an amendment was adopted by the incorporators or 

23 board of directors without shareholder aet±on approval, a 

24 statement te-tnat-e££eet that the amendment was duly approved 

25 by the incorporators or by the board of directors, as the case 

26 may be, and that shareholder aet±en approval was not required. 

27 6. If an amendment was-appro~ed required approval by the 

28 shareholders~, a statement that the amendment was duly 

29 approved by the shareholders in the manner required by this 

30 chapter and by the articles of incorporation. 

31 87--~ne-des±g~at±o~,-nttmber-of-ottt~tand±ng-snares,-~ttmbe~ 

32 o£-~otes-e~t±tled-to-be-east-by-eaen-~oeing-grottp-entitled-te 

33 ~ote-~epa~ately-o~-tne-amendment,-a~d-nttmber-ef-~otes-of-eaeh 

34 ~oting-g~ottp-±nd±sptttably-rep~ese~ted-at-tne-meeti~97 

35 b7--E±ene~-tne-total-nttmber-o£-~etes-east-fo~-and-agai~st 
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1 ~he-amendmen~-by-eaeh-ve~±n9-9~0ttp-en~±tied-to-vote-~epa~ately 

2 en-~he-amendment-o~-the-~o~ai-nttmber-ef-ttndi~ptt~ed-vo~e~-ea~t 

3 ro~-the-amendment-by-eaeh-votin9-9~0ttp-and-a-statement-that 

4 the-nttmbe~-east-for-the-amendment-by-eaeh-votin9-9~0ttp-was 

5 sttffieient-for-app~oval-by-that-votin9-9~ottp• 

6 Sec. 60. Section 490.1007, Code 2001, is amended to read 

7 as follows: 

8 490.1007 RESTATED ARTICLES OF INCORPORATION. 

9 l. A corporation's board of directors may restate its 

10 articles of incorporation at any time with or without 

11 shareholder aet±on approval, to consolidate all amendments 

12 into a single document. 

13 2. ~he-~estatement-may If the restated articles include 

14 one or more new amendments to-the-a~t±eles.--!£-the 

15 restatement-±neittde~-an-amendment-~eqtt±~±n9 that reguire 

16 shareholder approval, ~t the amendments must be adopted and 

17 approved as provided in section 490.1003. 

18 3.--!£-the-board-e£-d±reete~s-sttbm±ts-a-re~tatement-fo~ 

19 sharehoider-aet±on,-the-eorpo~a~±on-~hali-not±fy-eaeh 

20 ~ha~eho±de~-whethe~-o~-not-ent±t±ed-to-vote,-of-the-p~oposed 

21 shareho±de~sL-mee~~n9-~n-aeeo~danee-with-seetien-49e.~es.--~he 

22 not±ee-mttst-ai~o-state-that-~he-pttrpose,-or-one-o£-the 

23 ptt~po~e~,-o£-~he-meet±n9-±~-to-eons~der-the-prepe~ed 

24 ~estatement-and-eonta±n-or-be-aeeompanied-by-a-eopy-or-the 

25 re~~atement-that-±dent±£±e~-any-amendmen~-or-othe~-ehan9e-~~ 

26 wottld-make-±n-the-a~t±e±es. 

27 4• 3. A corporation restating that restates its articles 

28 of incorporation shall deliver to the secretary of state for 

29 filing articles of restatement setting forth the name of the 

30 corporation and the text of the restated articles of 

31 incorporation together with a certificate ~e~t±n9-£orth~ that 

32 states that the restated articles consolidate all amendments 

33 into a single document and, if a new amendment is included in 

34 the restated articles, that also include the statements 

35 reguired under section 490.1006. 
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1 e~--whethe~-the-~eseaeement-eeneeins-an-amendment-eo-ehe 

2 e~t~eles-~e~tt~~~n9-sha~eholde~-a~p~o~al-and,-~f-~t-does-not, 

3 that-the-boa~d-o£-d±~eeeors-adopted-ehe-re~tatement~ 

4 b~--i£-the-restaeement-eonta~ns-an-amendment-to-the 

5 ertieles-~eqttirin9-sharehelde~-epprovel,-the-±n£o~mation 

6 ~eqtti~ed-by-seet±on-49e~lee6~ 

7 s~ 4. Duly adopted restated articles of incorporation 

8 supersede the original articles of incorporation and all 

9 amendments to ehem the original articles of incorporation. 

10 6~ 5. The secretary of state may certify restated articles 

11 of incorporation, as the articles of incorporation currently 

12 in effect, without including the certificate information 

13 required by subsection 4 l· 
14 Sec. 61. Section 490.1008, subsections 1, 3, and 4, Code 

15 2001, are amended to read as follows: 

16 1. A corporation's articles of incorporation may be 

17 amended without action by the board of directors or 

18 shareholders to carry out a plan of reorganization ordered or 

19 decreed by a court of competent jurisdiction under £ede~al 

20 staettte-i£-the-areieles-ef-ineo~po~ation-efte~-amendment 

21 eonta~n-only-p~o~±s±ons-reqtt±~ed-o~-pe~m±tted-by-seet±en 

22 •9e~~e~ the authority of law of the United States. 

23 3~--snareholde~s-o£-a-eorporat±on-ttnde~9oin9-reo~9an±zat±en 

24 do-not-ha~e-d~~senters~-~±9hts-exeept-as-and-to-the-extent 

25 pro~±ded-±n-the-reo~9an±zat~on-plan~ 

26 •~ 3. This section does not apply after entry of a final 

27 decree in the reorganization proceeding even though the court 

28 retains jurisdiction of the proceeding for limited purposes 

29 unrelated to consummation of the reorganization plan. 

30 Sec. 62. Section 490.1009, Code 2001, is amended to read 

31 as follows: 

32 490.1009 EFFECT OF AMENDMENT. 

33 An amendment to the articles of incorporation does not 

34 affect a cause of action existing against or in favor of the 

35 corporation, a proceeding to which the corporation is a party, 
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1 or the existing rights of persons other than shareholders of 

2 the corporation. An amendment changing a corporation's name 

3 does not abate a proceeding brought by or against the 

4 corporation in its former name. 

5 Sec. 63. Section 490.1020, Code 2001, is amended by 

6 striking the section and inserting in lieu thereof the 

7 following: 

8 490.1020 AMENDMENT OF BYLAWS BY BOARD OF DIRECTORS OR 

9 SHAREHOLDERS. 

10 1. A corporation's shareholders may amend or repeal the 

11 corporation's bylaws. 

12 2. A corporation's board of directors may amend or repeal 

13 the corporation's bylaws unless either of the following apply: 

14 a. The articles of incorporation or section 490.1021 

15 reserve that power exclusively to the shareholders in whole or 

16 in part. 

17 b. The shareholders in amending, repealing, or adopting a 

18 bylaw expressly provide that the board of directors shall not 

19 amend, repeal, or reinstate that bylaw. 

20 Sec. 64. Section 490.1021, Code 2001, is amended to read 

21 as follows: 

22 490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR 

23 SHAREHebBERS DIRECTORS. 

24 1. yf-atlthor±~ed-by-the-art±eies-of-±neor~orat±on7-the 

25 sharenoiders-may-adopt-or-amend-a-byiaw-that-f±xes-a-9reate~ A 

26 bylaw that increases a quorum or voting requirement for the 

27 board of directors may be amended or repealed as follows: 

28 a. If adopted by the shareholders, only by the 

29 shareholders, unless the bylaws otherwise provide. 

30 b. If adopted by the board of directors, either by the 

31 shareholders or vot±n9-9~o~ps-of-sha~ehoiders-than-±s-reqtl±red 

32 by-this-eha~ter by the board of directors. ~he-adoption-or 

33 amendment-of-a-byiaw-that-addsy-ehan9es,-or-deietes-a-9reater 

34 2. A bylaw adopted or amended by the shareholders that 

35 increases a quorum or voting requirement for the board of 
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1 directors may provide that it can be amended or repealed only 

2 by a specified vote of either the shareholders or the board of 

3 directors. 

4 3. Action by the board of directors under subsection 1 to 

5 amend or repeal a bylaw that changes the quorum or voting 

6 requirement for the board of directors must meet the same 

7 quorum requirement and be adopted by the same vote a~d-vo~~ng 

8 g~ottps required to take action under the quorum and voting 

9 requirement then in effect or proposed to be adopted, 

10 whichever is greater. 

11 %.--A-byiaw-~het-£±~es-a-g~eate~-qtto~ttm-o~-vo~~~9 

12 reqttirement-£or-sharehoiders-tt~der-sttbseet±on-i-sha±i-no~-oe 

13 adop~ed,-amended,-or-repeaied-by-~he-boara-o£-direetors• 

14 Sec. 65. Section 490.1101, Code 2001, is amended by 

15 striking the section and inserting in lieu thereof the 

16 following: 

17 490.1101 DEFINITIONS. 

18 As used in this division, unless the context otherwise 

19 requires: 

20 1. "Interests" means the proprietary interests in an other 

21 entity. 

22 2. "Merger" means a business combination pursuant to 

23 section 490.1102. 

24 3. "Organizational documents" means the basic document or 

25 documents that create, or determine the internal governance 

26 of, an other entity. 

27 4. "Other entity" means any association or legal entity, 

28 other than a domestic or foreign corporation, organized to 

29 conduct business, including, without limitation, limited 

30 partnerships, general partnerships, limited liability 

31 partnerships, limited liability companies, joint ventures, 

32 joint stock companies, and business trusts. 

33 5. "Party to a merger" or "party to a share exchange" 

34 means any domestic or foreign corporation or other entity 

35 will accomplish one of the following during a merger: 
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1 a. Merge under a plan of merger. 

2 b. Acquire shares or interests of another corporation or 

3 an other entity in a share exchange. 

4 c. Have all of its shares or interests or all of one or 

5 more classes or series of its shares or interests acquired in 

6 a share exchange. 

7 6. "Share exchange" means a business combination pursuant 

8 to section 490.1103. 

9 7. "Survivor" in a merger means the corporation or other 

10 entity into which one or more other corporations or other 

11 

12 

13 

14 

15 

16 

entities are 

merger or be 

Sec. 66. 

striking the 

following: 

490.1102 

merged. 

created 

Section 

section 

MERGER. 

A survivor of a merger may preexist 

by the merger. 

490.1102, Code 2001, is amended by 

and inserting in lieu thereof the 

17 1. One or more domestic corporations may merge with a 

the 

18 domestic or foreign corporation or other entity pursuant to a 

19 plan of merger. 

20 2. A foreign corporation, or domestic or foreign other 

21 entity, may be a party to the merger, or may be created by the 

22 terms of the plan of merger, only if both of the following are 

23 satisfied: 

24 a. The merger is permitted by the laws under which the 

25 corporation or other entity is organized or by which it is 

26 governed. 

27 b. In effecting the merger, the corporation or other 

28 entity complies with such laws and with its articles of 

29 incorporation or organizational documents. 

30 3. The plan of merger must include all of the following: 

31 a. The name of each corporation or other entity that will 

32 merge and the name of the corporation or other entity that 

33 will be the survivor of the merger. 

34 b. The terms and conditions of the merger. 

35 c. The manner and basis of converting the shares of each 
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1 merging corporation and interests of each merging other entity 

2 into shares, or other securities, interests, obligations, 

3 rights to acquire shares or other securities, cash, other 

4 property, or any combination of the foregoing. 

5 d. The articles of incorporation of any corporation, or 

6 the organizational documents of any other entity, to be 

7 created by the merger, or if a new corporation or other entity 

8 is not to be created by the merger, any amendments to the 

9 survivor's articles of incorporation or organizational 

10 documents. 

11 e. Any other provisions required by the laws under which 

12 any party to the merger is organized or by which it is 

13 governed, or by the articles of incorporation or 

14 organizational documents of any such party. 

15 4. The terms described in subsection 3, paragraphs "b" and 

16 "c", may be made dependent on facts ascertainable outside the 

17 plan of merger, provided that those facts are objectively 

18 ascertainable. The term "facts" includes, but is not limited 

19 to, the occurrence of any event, including a determination or 

20 action by any person or body, including the corporation. 

21 5. The plan of merger may also include a provision that 

22 the plan may be amended prior to filing the articles of merger 

23 with the secretary of state, provided that if the shareholders 

24 of a domestic corporation that is a party to the merger are 

25 required or permitted to vote on the plan, the plan must 

26 provide that subsequent to approval of the plan by such 

27 shareholders the plan shall not be amended to change any of 

28 the following: 

29 a. Change the amount or kind of shares or other 

30 securities, interests, obligations, rights to acquire shares 

31 or other securities, cash, or other property to be received by 

32 the shareholders of or owners of interests in any party to the 

33 merger upon conversion of their shares or interests under the 

34 plan. 

35 b. Change the articles of incorporation of any 
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1 corporation, or the organizational documents of any other 

2 entity, that will survive or be created as a result of the 

3 merger, except for changes permitted by section 490.1005 or by 

4 comparable provisions of the laws under which the foreign 

5 corporation or other entity is organized or governed. 

6 c. Change any of the other terms or conditions of the plan 

7 if the change would adversely affect such shareholders in any 

8 material respect. 

9 Sec. 67. Section 490.1103, Code 2001, is amended by 

10 striking the section and inserting in lieu thereof the 

11 following: 

12 490.1103 SHARE EXCHANGE. 

13 1. Either of the following may occur through a share 

14 exchange: 

15 a. A domestic corporation may acquire all of the shares of 

16 one or more classes or series of shares of another domestic or 

17 foreign corporation, or all of the interests of one or more 

18 classes or series of interests of a domestic or foreign other 

19 entity, in exchange for shares or other securities, interests, 

20 obligations, rights to acquire shares or other securities, 

21 cash, other property, or any combination of the foregoing, 

22 pursuant to a plan of share exchange. 

23 b. All of the shares of one or more classes or series of 

24 shares of a domestic corporation may be acquired by another 

25 domestic or foreign corporation or other entity, in exchange 

26 for shares or other securities, interests, obligations, rights 

27 to acquire shares or other securities, cash, other property, 

28 or any combination of the foregoing, pursuant to a plan of 

29 share exchange. 

30 2. A foreign corporation, or a domestic or foreign other 

31 entity, may be a party to the share exchange only if both of 

32 the following conditions are met: 

33 a. The share exchange is permitted by the laws under which 

34 the corporation or other entity is organized or by which it is 

35 governed. 
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1 b. In effecting the share exchange, the corporation or 

2 other entity complies with such laws and with its articles of 

3 incorporation or organizational documents. 

4 3. The plan of share exchange must include all of the 

5 following: 

6 a. The name of each corporation or other entity whose 

7 shares or interests will be acquired and the name of the 

8 corporation or other entity that will acquire those shares or 

9 interests. 

10 b. The terms and conditions of the share exchange. 

11 c. The manner and basis of exchanging shares of a 

12 corporation or interests in an other entity whose shares or 

13 interests will be acquired under the share exchange into 

14 shares or other securities, interests, obligations, rights to 

15 acquire shares or other securities, cash, other property, or 

16 any combination of the foregoing. 

17 d. Any other provisions required by the laws under which 

18 any party to the share exchange is organized or by the 

19 articles of incorporation or organizational documents of any 

20 such party. 

21 4. The terms described in subsection 3, paragraphs "b" and 

22 "c", may be made dependent on facts ascertainable outside the 

23 plan of share exchange, provided that those facts are 

24 objectively ascertainable. The term "facts" includes, but is 

25 not limited to, the occurrence of any event, including a 

26 determination or action by any person or body, including the 

27 corporation. 

28 5. The plan of share exchange may also include a provision 

29 that the plan may be amended prior to filing of the articles 

30 of share exchange with the secretary of state, provided that 

31 if the shareholders of a domestic corporation that is a party 

32 to the share exchange are required or permitted to vote on the 

33 plan, the plan must provide that subsequent to approval of the 

34 plan by such shareholders the plan shall not be amended to 

35 change either of the following: 
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1 a. The amount or kind of shares or other securities, 

2 interests, obligations, rights to acquire shares or other 

3 securities, cash, or other property to be issued by the 

4 corporation or to be received by the shareholders of or owners 

5 of interests in any party to the share exchange in exchange 

6 for their shares or interests under the plan. 

7 b. Any of the terms or conditions of the plan if the 

8 change would adversely affect such shareholders in any 

9 material respect. 

10 6. This section does not limit the power of a domestic 

11 corporation to acquire shares of another corporation or 

12 interests in an other entity in a transaction other than a 

13 share exchange. 

14 Sec. 68. Section 490.1104, Code 2001, is amended by 

15 striking the section and inserting in lieu thereof the 

16 following: 

17 490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE. 

18 In the case of a domestic corporation that is a party to a 

19 merger or share exchange: 

20 1. The plan of merger or share exchange must be adopted by 

21 the board of directors. 

22 2. Except as provided in subsection 7 and in section 

23 490.1105, after adopting the plan of merger or share exchange 

24 the board of directors must submit the plan to the 

25 shareholders for their approval. The board of directors must 

26 also transmit to the shareholders a recommendation that the 

27 shareholders approve the plan, unless the board of directors 

28 makes a determination that because of conflicts of interest or 

29 other special circumstances it should not make such a 

30 recommendation, in which case the board of directors must 

31 transmit to the shareholders the basis for that determination. 

32 3. The board of directors may condition its submission of 

33 the plan of merger or share exchange to the shareholders on 

34 any basis. 

35 4. If the plan of merger or share exchange is required to 

-57-



S.F. 

1 be approved by the shareholders, and if the approval is to be 

2 given at a meeting, the corporation must notify each 

3 shareholder, whether or not entitled to vote, of the meeting 

4 of shareholders at which the plan is to be submitted for 

5 approval. The notice must state that the purpose, or one of 

6 the purposes, of the meeting is to consider the plan and must 

7 contain or be accompanied by a copy or summary of the plan. 

8 If the corporation is to be merged into an existing 

9 corporation or other entity, the notice shall also include or 

10 be accompanied by a copy or summary of the articles of 

11 incorporation or organizational documents of that corporation 

12 or other entity. If the corporation is to be merged into a -
13 corporation or other entity that is to be created pursuant to 

14 the merger, the notice shall include or be accompanied by a 

15 copy or summary of the articles of incorporation or 

16 organizational documents of the new corporation or other 

17 entity. 

18 5. Unless the articles of incorporation, bylaws, or the 

19 board of directors require a greater vote or a greater number 

20 of votes to be present, the approval of the plan of merger or 

21 share exchange shall require the approval of the shareholders 

22 at a meeting at which a quorum consisting of at least a 

23 majority of the votes entitled to be cast on the plan exists, 

24 and, if any class or series of shares is entitled to vote as a 
25 separate group on the plan of merger or share exchange, the 

26 approval of each such separate voting group at a meeting at 

27 which a quorum of the voting group consisting of at least a 

28 majority of the votes entitled to be cast on the merger or 

29 share exchange by that voting group is present. 

30 6. Separate voting by voting groups is required for each 

31 of the following: 

32 a. On a plan of merger, by each class or series of shares 

33 that are to be converted, pursuant to the provisions of the 

34 plan of merger, into shares or other securities, interests, 

35 obligations, rights to acquire shares or other securities, 
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1 cash, other property, or any combination of the foregoing, or 

2 would have a right to vote as a separate group on a provision 

3 in the plan that, if contained in a proposed amendment to 

4 articles of incorporation, would require action by separate 

5 voting groups under section 490.1004. 

6 b. On a plan of share exchange, by each class or series of 

7 shares included in the exchange, with each class or series 

8 constituting a separate voting group. 

9 c. On a plan of merger or share exchange, if the voting 

10 group is entitled under the articles of incorporation to vote 

11 as a voting group to approve a plan of merger or share 

12 exchange. 

13 7. Unless the articles of incorporation otherwise provide, 

14 approval by the corporation's shareholders of a plan of merger 

15 or share exchange is not required if all of the following 

16 conditions are satisfied: 

17 a. The corporation will survive the merger or is the 

18 acquiring corporation in a share exchange. 

19 b. Except for amendments permitted by section 490.1005, 

20 its articles of incorporation will not be changed. 

21 c. Each shareholder of the corporation whose shares were 

22 outstanding immediately before the effective date of the 

23 merger or share exchange will hold the same number of shares, 

24 with identical preferences, limitations, and relative rights, 

25 immediately after the effective date of change. 

26 d. The issuance in the merger or share exchange of shares 

27 or other securities convertible into or rights exercisable for 

28 shares does not require a vote under section 490.621, 

29 subsection 6. 

30 8. If as a result of a merger or share exchange one or 

31 more shareholders of a domestic corporation would become 

32 subject to personal liability for the obligations or 

33 liabilities of any other person or other entity, approval of 

34 the plan of merger shall require the execution, by each such 

35 shareholder, of a separate written consent to become subject 
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1 to such personal liability. 

2 Sec. 69. Section 490.1105, Code 2001, is amended by 

3 striking the section and inserting in lieu thereof the 

4 following: 

5 490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN 

6 SUBSIDIARIES. 

7 1. A domestic parent corporation that owns shares of a 

8 domestic or foreign subsidiary corporation that carry at least 

9 ninety percent of the voting power of each class and series of 

10 the outstanding shares of the subsidiary that have voting 

11 power may merge the subsidiary into itself or into another 

12 such subsidiary, or merge itself into the subsidiary, without 

13 the approval of the board of directors or shareholders of the 

14 subsidiary unless the articles of incorporation of any of the 

15 corporations otherwise provide, and unless, in the case of a 

16 foreign subsidiary, approval by the subsidiary's board of 

17 directors or shareholders is required by the laws under which 

18 the subsidiary is organized. 

19 2. If under subsection 1 approval of a merger by the 

20 subsidiary's shareholders is not required, the parent 

21 corporation shall, within ten days after the effective date of 

22 the merger, notify each of the subsidiary's shareholders that 

23 the merger has become effective. 

24 3. Except as provided in subsections 1 and 2, a merger 

25 between a parent and subsidiary shall be governed by the 

26 provisions of this division, applicable to mergers generally. 

27 Sec. 70. Section 490.1106, Code 2001, is amended by 

28 st.riking the section and inserting in lieu thereof the 

29 following: 

30 490.1106 ARTICLES OF MERGER OR SHARE EXCHANGE. 

31 1. After a plan of merger or share exchange has been 

32 adopted and approved as required by this chapter, articles of 

33 merger or share exchange shall be executed on behalf of each 

34 party to the merger or share exchange by any officer or other 

35 duly authorized representative. The articles shall set forth 
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1 the following: 

2 a. The names of the parties to the merger or share 

3 exchange and the date on which the merger or share exchange 

4 occurred or is to be effective. 

5 b. If the articles of incorporation of the survivor of a 

6 merger are amended, or if a new corporation is created as a 

7 result of a merger, the amendments to the survivor's articles 

8 of incorporation or the articles of incorporation of the new 

9 corporation. 

10 c. If the plan of merger or share exchange required 

11 approval by the shareholders of a domestic corporation that 

12 was a party to the merger or share exchange, a statement that 

13 the plan was duly approved by the shareholders and, if voting 

14 by any separate voting group was required, by each such 

15 separate voting group, in the manner required by this chapter 

16 and the articles of incorporation. 

17 d. If the plan of merger or share exchange did not require 

18 approval by the shareholders of a domestic corporation that 

19 was a party to the merger or share exchange, a statement to 

20 that effect. 

21 e. As to each foreign corporation and each other entity 

22 that was a party to the merger or share exchange, a statement 

23 that the plan and the performance of its terms were duly 

24 authorized by all action required by the laws under which the 

25 corporation or other entity is organized or by which it is 

26 governed, and by its articles of incorporation or 

27 organizational documents. 

28 2. Articles of merger or share exchange shall be delivered 

29 to the secretary of state for filing by the survivor of the 

30 merger or the acquiring corporation in a share exchange and 

31 shall take effect on the effective date of the merger or share 

32 exchange. 

33 Sec. 71. 

34 striking the 

35 following: 

Section 

section 

490.1107, Code 2001, is amended by 

and inserting in lieu thereof the 
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1 490.1107 EFFECT OF MERGER OR SHARE EXCHANGE. 

2 1. When a merger becomes effective, certain acts shall 

3 occur as follows: 

4 a. The corporation or other entity that is designated in 

5 the plan of merger as the survivor continues or comes into 

6 existence, as the case may be. 

7 b. The separate existence of every corporation or other 

8 entity that is merged into the survivor ceases. 

9 c. All property owned by, and every contract right 

10 possessed by, each corporation or other entity that merges 

11 into the survivor is vested in the survivor without reversion 

12 or impairment. 

13 d. All liabilities of each corporation or other entity 

14 that is merged into the survivor are vested in the survivor. 

15 e. The name of the survivor may, but need not be, 

16 substituted in any pending proceeding for the name of any 

17 party to the merger whose separate existence ceased in the 

18 merger. 

19 f. The articles of incorporation or organizational 

20 documents of the survivor are amended to the extent provided 

21 in the plan of merger. 

22 g. The articles of incorporation or organizational 

23 documents of a survivor that is created by the merger become 

24 effective. 

25 h. The shares of each corporation that is a party to the 

26 merger, and the interests in another entity that is a party to 

27 a merger, that are to be converted under the plan of merger 

28 into shares, interests, obligations, rights to acquire 

29 securities, other securities, cash, other property, or any 

30 combination of the foregoing, are converted, and the former 

31 holders of such shares or interests are entitled only to the 

32 rights provided to them in the plan of merger or to any rights 

33 they may have under division XIII. 

34 2. When a share exchange becomes effective, the shares of 

35 each domestic corporation that are to be exchanged for shares 

-62-



S.F. H.F. 

1 or other securities, interests, obligations, rights to acquire 

2 shares or securities, other securities, cash, other property, 

3 or any combination of the foregoing, are entitled only to the 

4 rights provided to them in the plan of share exchange or to 

5 any rights they may have under division XIII. 

6 3. Any shareholder of a domestic corporation that is a 

7 party to a merger or share exchange who, prior to the merger 

8 or share exchange, was liable for the liabilities or 

9 obligations of such corporation, shall not be released from 

10 such liabilities or obligations by reason of the merger or 

11 share exchange. 

12 4. Upon a merger becoming effective, a foreign 

13 corporation, or a foreign other entity, that is the survivor 

14 of the mergers, is deemed to do both of the following: 

15 a. Appoint the secretary of state as its agent for service 

16 of process in a proceeding to enforce the rights of 

17 shareholders of each domestic corporation that is a party to 

18 the merger who exercise appraisal rights. 

19 b. Agree that it will promptly pay the amount, if any, to 

20 which such shareholders are entitled under division XIII. 

21 Sec. 72. Section 490.1108, Code 2001, is amended by 

22 striking the section and inserting in lieu thereof the 

23 following: 

24 490.1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE. 

25 1. Unless otherwise provided in a plan of merger or share 

26 exchange or in the laws under which a foreign corporation or a 

27 domestic or foreign other entity that is a party to a merger 

28 or a share exchange is organized or by which it is governed, 

29 after the plan has been adopted and approved as required by 

30 this division, and at any time before the merger or share 

31 exchange has become effective, it may be abandoned by any 

32 party to the merger or share exchange without action by the 

33 party's shareholders or owners of interests, in accordance 

34 with any procedures set forth in the plan of merger or share 

35 exchange or, if no such procedures are set forth in the plan, 
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1 in the manner determined by the board of directors of a 

2 corporation, or the managers of any other entity, subject to 

3 any contractual rights of other parties to the merger or share 

4 exchange. 

5 2. If a merger or share exchange is abandoned under 

6 subsection 1 after articles of merger or share exchange have 

7 been filed with the secretary of state but before the merger 

8 or share exchange has become effective, a statement that the 

9 merger or share exchange has been abandoned in accordance with 

10 this section, executed on behalf of a party to the merger or 

11 share exchange by an officer or other duly authorized 

12 representative, shall be delivered to the secretary of state 

13 for filing prior to the effective date of the merger or share 

14 exchange. Upon filing, the statement shall take effect and 

15 the merger or share exchange shall be deemed abandoned and 

16 shall not become effective. 

17 Sec. 73. NEW SECTION. 490.1108A CONSIDERATION OF 

18 ACQUISITION PROPOSALS -- COMMUNITY INTERESTS. 

19 1. A director, in determining what is in the best interest 

20 of the corporation when considering a tender offer or proposal 

21 of acquisition, merger, consolidation, or similar proposal, 

22 may consider any or all of the following community interest 

23 factors, in addition to consideration of the effects of any 

24 action on shareholders: 

25 a. The effects of the action on the corporation's 

26 employees, suppliers, creditors, and customers. 

27 b. The effects of the action on the communities in which 

28 the corporation operates. 

29 c. The long-term as well as short-term interests of the 

30 corporation and its shareholders, including the possibilit~ 

31 that these interests may be best served by the continued 

32 independence of the corporation. 

33 2. If on the basis of the community interest factors 

34 described in subsection 1, the board of directors determines 

35 that a proposal or offer to acguire or merge the corporation 
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1 is not in the best interests of the corporation, it may reject 

2 the proposal or offer. If the board of directors determines 

3 ~o reject any such proposal or offer, the board of directors 

4 has no obligation to facilitate, to remove any barriers to, or 

5 to refrain from impeding, the proposal or offer. 

6 Consideration of any or all of the community interest factors 

7 is not a violation of the business judgment rule or of any 

8 duty of the director to the shareholders, or a group of 

9 shareholders, even if the director reasonably determines that 

10 a community interest factor or factors outweigh the financial 

11 or other benefits to the corporation or a shareholder or group 

12 of shareholders. 

13 Sec. 74. Section 490.1110, subsection 2, paragraph f, 

14 subparagraph (2), subparagraph subdivision (a), Code 2001, is 

15 amended to read as follows: 

16 (a) A merger of the corporation, other than a merger 

17 pursuant to section 499.%%94 490.1105. 

18 Sec. 75. Section 490.1110, subsection 3, paragraph c, 

19 subparagraph (3), subparagraph subdivision (b), Code 2001, is 

20 amended to read as follows: 

21 (b) Pursuant to a merger under section 499•%%94 490.1105. 

22 Sec. 76. Section 490.1201, Code 2001, is amended to read 

23 as follows: 

24 490.1201 SAbE DISPOSITION OF ASSETS ~N-RS6BbAR-€9BRSE-9P 

25 BBStNESS-ANB-M9R~6A6E-9P-ASSE~S NOT REQUIRING SHAREHOLDER 

26 APPROVAL. 

27 %.--A-eorporat±on-may,-on-the-terms-and-eond±t±ons-and-for 

28 the-eons±derat±on-determ±ned-~y-the-~oard-of-d±reetors 

29 Approval of the shareholders of a corporation is not required 

30 to do any of the following, unless the articles of 

31 incorporation otherwise provide: 

32 a. 1. Sell To sell, lease, exchange, or otherwise dispose 

33 of a!!7-or-sn~stant±a!%y-a%!,-of-±ts-property any or all of 

34 the corporation's assets in the usual and regular course of 

35 business. 
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1 b. 2. Mort9a9e To mortgage, pledge, dedicate to the 

2 repayment of indebtedness, whether with or without recourse, 

3 or otherwise encumber any or all of ±t~-~ro~erty the 

4 corporation's assets, whether or not in the usual and regular 

5 course of business. 

6 e• ~ ~ra~~£er To transfer any or all of its-~ro~erty-to-a 

7 eor~oratio~-ai!-the-share~ the corporation's assets to one or 

8 more corporations or other entities all of the shares or 

9 interests of which are owned by the transferring corporation 

10 whether-or-~ot-±~-the-~s~a~-eo~rse-o£-b~s±nes~. 

11 ~.--e~~ess-the-art±e~e~-o£-±neor~orat±o~-reqtt±re-±t, 

12 a~~ro~a~-by-the-~hareho~ders-o£-a-tra~saet±o~-deser±bed-±~ 

13 s~bseet±o~-!-±s-not-reqtt±red• 

14 4. To distribute assets pro rata to the holders of one or 

15 more classes or series of the corporation's shares. 

16 Sec. 77. Section 490.1202, Code 2001, is amended to read 

17 as follows: 

18 490.1202 SAbE-9P-ASSE~S-9~HER-~HAN-fN-RE68bAR-€98RSE-9P 

19 B8SiNESS SHAREHOLDER APPROVAL OF CERTAIN DISPOSITIONS. 

20 1. A eor~orat±o~-may-se~~ sale, lease, exchange, or 

21 otherwise-d±spose-o£-ail7-or-s~bsta~t±a~~y-aii7-o£-±ts 

22 ~ro~erty,-w±th-or-w±tho~t-the-9ood-w±~i,-otherw±se-tha~-±n-the 

23 ~s~a~-a~d-re9~~ar-eottr~e-o£-btts±~ess,-on-the-terms-a~d 

24 eo~d±t±o~~-a~d-£or-the-eo~s±derat±o~-determ±~ed-by other 

25 disposition of assets, other than a disposition described in 

26 section 490.1201, requires approval of the eor~orat±o~~s-board 

27 o£-d±reetors7 -±£ corporation's shareholders if the disposition 

28 would leave the corporation without a significant continuing 

29 business activity. If a corporation retains a business 

30 activity that represented at least twenty-five percent of 

31 total assets at the end of the most recently completed fiscal 

32 year, and twenty-five percent of either income from continuing 

33 operations before taxes or revenues from continuing operations 

34 for that fiscal year, in each case of the corporation and its 

35 subsidiaries on a consolidated basis, the corporation will 
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1 conclusively be deemed to have retained a significant 

2 continuing business activity; but no presumption that the 

3 disposition will leave the corporation without a significant 

4 continuing business activity shall arise from the fact that 

5 the corporation's continuing business activity does not equal 

6 or exceed any of these percentages. 

7 2. A disposition that requires approval of the 

8 shareholders under subsection 1 shall be initiated by a 

9 resolution by the board of directors ~~opo~e~-8nd-i~~ 

10 authorizing the disposition. After adoption of such a 

11 resolution, the board of directors shall submit the proposed 

12 disposition to the shareholders for their approval. The board 

13 of directors shall also transmit to the shareholders a 

14 recommendation that the shareholders approve the proposed 

15 ~~an~ae~ion• 

16 ~.--Fo~-8-~~an~ae~±on-~o-ee-a~~he~±zed-be~h-o£-~he 

17 £eitow±n9-m~~t-eee~~~ 

18 8.--~ne-board-e£-d±~eeto~~-mtt~~-~eeommend-~he-p~opo~ed 

19 ~ran~8e~±on-to-tne-~ha~enetde~~ disposition, unless the board 

20 of directors de~e~m±ne~ makes a determination that because of 

21 eon£t±et conflicts of interest or other special circumstances 

22 it should not make no such a recommendation and-eommttn±eate~L 

23 in which case the ba~±~-£o~-±~~-de~e~min8t±on board of 

24 directors shall transmit to the shareholders w±tn the 

25 ~~em±~~ion-of-the-propo~ed-t~8n~aet±en basis for that 

26 determination. 

27 b.--~he-~h8~ehetde~~-en~±~ted-to-~ote-mtt~t-8~~~o~e-the 

28 ~r8n~aet±on. 

29 3. The board of directors may condition its submission of 

30 a disposition to the p~opo~ed-t~an~aetion shareholders under 

31 subsection 2 on any basis. 

32 4. ~he If a disposition is required to be approved by the 

33 shareholders under subsection 1, and if the approval is to be 

34 given at a meeting, the corporation shall notify each 

35 shareholder, whether or not entitled to vote, of the ~repo~ed 
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1 ~~are~oi~ers~-mee~±ft~-±ft-aeeor~anee-w±~h-~ee~±en-499.~95 

2 meeting of shareholders at which the disposition is to be 

3 submitted for approval. The notice mtts~-aiso shall state that 

4 the purpose, or one of the purposes, of the meeting is to 

5 consider the saie,-iease,-exehan9e,-or-other disposition e£ 

6 ai%7-er-~ttbs~an~±aiiy-aii,-~he-preperty-of-the-eorporat±oft-aft~ 

7 eonta±n-or-be-aeeompan±e~-by and shall contain a description 

8 of the traftsae~±en disposition, including the terms and 

9 conditions of the disposition and the consideration to be 

10 received by the corporation. 

11 5. Unless the articles of incorporation, bylaws, or the 

12 board of directors acting pursuant to subsection 3 require a 

13 greater vote or a ~o~e-by-vo~±n~-~rettp~,-~he-~ran~ae~±on-~e-be 

14 att~hori~e~-mtts~-be-approved-by-a-majori~y-of-aii greater 

15 number of votes to be present, the approval of a disposition 

by the shareholders shall require the approval of the 

shareholders at a meeting at which a quorum consisting of at 

18 least a majority of the votes entitled to be cast on the 

~raftsae~±en disposition exists. 19 

20 6. After a saie,-iea~e,-exehan~e,-er-e~~er-~ispo~i~±eft-o£ 

21 preper~y-is-attthori~e~7-tne-transaet±en disposition has been 

22 approved by the shareholders under subsection 2, and at any 

23 time before the disposition has been consummated, it may be 

24 abandoned by the corporation without action by the 

25 shareholders, subject to any contractual rights w±~~ettt 

26 fttrthe~-sharehei~er-aet±en of other parties to the 

27 disposition. 

28 7. A-~ransae~±eft-~~a~-eens~±~tt~es-a-~±str±bttt±on-is 

29 ~e~erned-by-seetion-499.649-and-no~-by-~his-seetion. A 

30 disposition of assets in the course of dissolution under 

31 division XIV is not governed by this section. 

32 8. The assets of a direct or indirect consolidated 

33 subsidiary shall be deemed the assets of the parent 

34 corporation for the purposes of this section. 

35 Sec. 78. Section 490.1301, Code 2001, is amended by 
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1 striking the section and inserting in lieu thereof the 

2 following: 

3 490.1301 DEFINITIONS. 

4 In this division, unless the context otherwise requires: 

5 1. "Affiliate" means a person that directly or indirectly 

6 through one or more intermediaries controls, is controlled by, 

7 or is under common control with another person or is a senior 

8 executive thereof. For purposes of section 490.1302, 

9 subsection 2, paragraph "d'', a person is deemed to be an 

10 affiliate of its senior executives. 

11 2. "Beneficial shareholder" means a person who is the 

12 beneficial owner of shares held in a voting trust or by a 

13 nominee on the beneficial owner's behalf. 

14 3. "Corporation" means the issuer of the shares held by a 

15 shareholder demanding appraisal. In addition, for matters 

16 covered in sections 490.1322 through 490.1331, "corporation" 

17 includes the surviving entity in a merger. 

18 4. "Fair value" means the value of the corporation's 

19 shares determined according to the following: 

20 a. Immediately before the effectuation of the corporate 

21 action to which the shareholder objects. 

22 b. Using customary and current valuation concepts and 

23 techniques generally employed for similar businesses in the 

24 context of the transaction requiring appraisal. 

25 c. Without discounting for lack of marketability or 

26 minority status except, if appropriate, for amendments to the 

27 articles pursuant to section 490.1302, subsection 1, paragraph 

28 "e". 
29 With respect to shares of a corporation that is a bank 

30 holding company as defined in section 524.1801, the factors 

31 identified in section 524.1406, subsection 3, paragraph "a", 

32 shall also be considered in determining fair value. 

33 5. "Interest" means interest from. the effective date of 

34 the corporate action until the date of payment, at the rate of 

35 interest on judgments in this state on the effective date of 
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1 the corporate action. 

2 6. "Preferred shares" means a class or series of shares 

3 whose holders have preference over any other class or series 

4 with respect to distributions. 

5 7. "Record shareholder" means the person in whose name 

6 shares are registered in the records of the corporation or the 

7 beneficial owner of shares to the extent of the rights granted 

8 by a nominee certificate on file with the corporation. 

9 8. "Senior executive" means the chief executive officer, 

10 chief operating officer, chief financial officer, and anyone 

11 in charge of a principal business unit or function. 

12 9. "Shareholder" means both a record shareholder and a 

13 beneficial shareholder. 

14 Sec. 79. Section 490.1302, Code 2001, is amended to read 

15 as follows: 

16 490.1302 SHAREHOLDERS' RIGHT TO BrSSEN~ APPRAISAL. 

17 1. A shareholder is entitled to dissen~-from appraisal 

18 rights, and to obtain payment of the fair value of the 

19 shareholder's sharesL in the event of, any of the following 

20 corporate actions: 

21 a. Consummation of a p!an-eE merger to which the 

22 corporation is a party if either of the following apply: 

23 (1) Shareholder approval is required for the merger by 

24 section 499~ii93-or-~ne-ar~ie!es-oE-ineerpora~ion-and-~ne 

25 snarene!der-is-en~i~!ed-~e-~o~e-on-~ne-mer9er 490.1104 and the 

26 shareholder is entitled to vote on the merger, except that 

27 appraisal rights shall not be available to any shareholder of 

28 the corporation with respect to shares of any class or series 

29 that remain outstanding after consummation of the merger. 

30 (2) The corporation is a subsidiary ~nat-i~-mer9ed-witn 

31 i~s-paren~-ttnder and the merger is governed by section 

32 499.!!94 490.1105. 

33 b. Consummation of a pian-oE share exchange to which the 

34 corporation is a party as the corporation whose shares will be 

35 acquired, if the shareholder is entitled to vote on the pian 
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1 exchange, except that appraisal rights shall not be available 

2 to any shareholder of the corporation with respect to any 

3 class or series of shares of the corporation that is not 

4 exchanged. 

5 c. Consummation of a ~aie-or-exehaft~e-of-at%1-or 

6 ~ttbs~aft~iatty-att,-of-~he-proper~y-o~-~he-eorporat±oft-o~her 

7 ~haft-~ft-~he-tl~ttai-aftd-re~ttiar-eottrse-of-btts~fte~~,-±f-~he 

8 ~harehoider-~~-en~itied-~o-~o~e-on-~he-~ate-or-exehan~e, 

9 ~fteitldin~-a-saie-~ft-di~~oitt~ioft,-btt~-fto~-~fteittdift~-a-~aie 

10 pttrsttan~-~o-eotlrt-order-or-a-~aie-for-eash-pttr~tlaftt-to-a-~iaft 

11 by-wh~eh-ait-or-~ttb~taft~iaiiy-aii-of-~he-ftet-proeeed~-of-the 

12 ~aie-w~ti-be-di~tr±bttted-to-the-sharehoider~-w±th~ft-one-year 

13 after-the-da~e-of-~aie disposition of assets pursuant to 

14 section 490.1202 if the shareholder is entitled to vote on the 

15 disposition. 

16 d. An amendment of the articles of incorporation with 

17 respect to a class or series of shares that ma~eriaiiy-aftd 

18 ad~er~eiy-affeets-ri~ht~-±ft-re~~eet-of-a-di~~enter~s-~hare~ 

19 beeatt~e-it-does-afty-or-aii-of-the-foiiewift~~ 

20 flt--At~er~-or-abei~she~-a-preferentiat-ri~h~-of-~he 

21 ~hares• 

22 t~t--erea~e~,-atters,-or-abetishe~-a-ri~h~-~ft-res~ee~-of 

23 redemptieft,-ifteitldin~-a-pro~i~±oft-re~peet±ft~-a-~in~±ft~-fttnd 

24 for-the-redemption-or-repttreha~e,-of-the-~hares. 

25 f3t--Atter~-or-abot±she~-a-preempti~e-ri~ht-of-the-hotder 

26 of-the-shares-to-ae~ttire-~hare~-or-other-~eettrities. 

27 f4t--Exeittdes-er-timi~s-~he-ri~ht-ef-~he-~hare~-te-~e~e-on 

28 afty-matter,-or-to-ettmttia~e-~otes,-o~her-~haft-8-iimi~a~ion-by 

29 dittt~ieft-thrott~h-isstlanee-of-~hare~-or-other-seetlrit±es-with 

30 ~imitar-~otin9-r±9hts• 

31 f5t--Redttees reduces the number of shares of a class or 

32 series owned by the shareholder to a fraction of a share if 

33 the corporation has the obligation or right to repurchase the 

34 fractional share so created-i~-to-be-aeqttired-for-eash-ttnder 

35 seetion-499.694. 
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1 f6t--E~te~ds,-fo~-the-£±~st-t±me-a£te~-bet~~-~ove~~ed-by 

2 th±s-ehap~er,-the-per±od-o£-d~rat±o~-o£-a-eorporat±o~ 

3 or9a~±zed-~~der-ehapte~-49±-or-£ormer-ehapter-496A-a~d 

4 extst±~~-£or-a-per±od-o£-years-o~-the-day-p~eeed±~~-the-date 

5 the-eorporat±o~-±s-f±rst-9ove~~ed-by-th±s-ehapter• 

6 e. Any eorpe~ate-aet±on-take~-p~rs~ant-to-a-shareho±der 

7 vote other amendment to the articles of incorporation, merger, 

8 share exchange, or disposition of assets to the extent 

9 provided by the articles of incorporation, bylaws, or a 

10 resolution of the board of directors prov±des-that-vot±~~-or 

11 no~vot±~~-shareho±ders-are-ent±t±ed-to-d±sse~t-and-obta±~ 

12 payme~t-£or-the±r-shares. 

13 2. Notwithstanding subsection 1, the availability of the 

14 appraisal rights under subsection 1, paragraphs "a" through 

15 "d", shall be limited in accordance with the following 

16 provisions: 

17 a. Appraisal rights shall not be available for the holders 

18 of shares of any class or series of shares: 

19 (1) Listed on the New York stock exchange or the American 

20 stock exchange or designated as a national market system 

21 security on an interdealer quotation system by the national 

22 association of securities dealers, inc. 

23 (2) Not so listed or designated, but has at least two 

24 thousand shareholders and the outstanding shares of such class 

25 or series has a market value of at least twenty million 

26 dollars, exclusive of the value of such shares held by its 

27 subsidiaries, senior executives, directors, and beneficial 

28 shareholders owning more than ten percent of such shares. 

29 b. The applicability of paragraph "a" shall be determined 

30 according to the following: 

31 (1) The record date fixed to determine the shareholders 

32 entitled to receive notice of, and to vote at, the meeting of 

33 shareholders to act upon the corporate action requiring 

34 appraisal rights. 

35 (2) The day before the effective date of such corporate 
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l action if there is no meeting of shareholders. 

2 c. Paragraph "a" shall not be applicable and appraisal 

3 rights shall be available pursuant to subsection 1 for the 

4 holders of any class or series of shares who are required by 

5 the terms of the corporate action requiring appraisal rights 

6 to accept for such shares anything other than cash or shares 

7 of any class or any series of shares of any corporation, or 

8 any other proprietary interest of any other entity, that 

9 satisfies the standards set forth in paragraph "a", at the 

10 time the corporate action becomes effective. 

11 d. Paragraph "a" shall not be applicable and appraisal 

12 rights shall be available pursuant to subsection 1 for the 

13 holders of any class or series of shares where any of the 

14 following applies: 

15 (1) Any of the shares or assets of the corporation are 

16 being acquired or converted, whether by merger, share 

17 exchange, or otherwise, pursuant to the corporate action by a 

18 person, or by an affiliate of a person, who fulfills either of 

19 the following: 

20 (a) Is, or at any time in the one-year period immediately 

21 preceding approval by the board of directors of the corporate 

22 action requiring appraisal rights was, the beneficial owner of 

23 twenty percent or more of the voting power of the corporation, 

24 excluding any shares acquired pursuant to an offer for all 

25 shares having voting power if such offer was made within one 

26 year prior to the corporate action requiring appraisal rights 

27 for consideration of the same kind and of a value egual to or 

28 less than that paid in connection with the corporate action. 

29 (b) Directly or indirectly has, or at any time in the one-

30 year period immediately preceding approval by the board of 

31 directors of the corporation of the corporate action requiring 

32 appraisal rights had, the power, contractually or otherwise, 

33 to cause the appointment or election of twenty-five percent or 

34 more of the directors to the board of directors of the 

35 corporation. 
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1 (2) Any of the shares or assets of the corporation are 

2 being acquired or converted, whether by merger, share 

3 exchange, or otherwise, pursuant to such corporate action by a 

4 person, or by an affiliate of a person, who is, or at any time 

5 in the one-year period immediately preceding approval by the 

6 board of directors of the corporate action requiring appraisal 

7 rights was, a senior executive or director of the corporation 

8 or a senior executive of any affiliate thereof, and that 

9 senior executive or director will receive, as a result of the 

10 corporate action, a financial benefit not generally available 

11 to other shareholders as such, other than any of the 

12 following: 

13 (a) Employment, consulting, retirement, or similar 

14 benefits established separately and not as part of or in 

contemplation of the corporate action. 

(b) Employment, consulting, retirement, or similar 

7 benefits established in contemplation of, or as part of, the 

18 corporate action that are not more favorable than those 

19 existing before the corporate action or, if more favorable, 

20 that have been approved on behalf of the corporation in the 

21 same manner as is provided in section 490.832. 

22 (c) In the case of a director of the corporation who will, 

23 in the corporate action, become a director of the acquiring 

24 entity in the corporate action or one of its affiliates, 

25 rights and benefits as a director that are provided on the 

26 same basis as those afforded by the acquiring entity generally 

27 to other directors of such entity or such affiliate. 

28 e. For the purposes of paragraph "d" only, the term 

29 "beneficial owner" means any person who, directly or 

30 indirectly, through any contract, arrangement, or 

31 understanding, other than a revocable proxy, has or shares the 

32 power to vote, or to direct the voting of, shares, provided 

that a member of a national securities exchange shall not be 

4 deemed to be a beneficial owner of securities held directly or 

indirectly by such member on behalf of another person solely 
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1 because the member is the record holder of such securities if 

2 the member is ,erecluded by the rules of such exchan9e from 

3 voting without instruction on contested matters or matters 

4 that may affect substantially the rights or privileges of the 

5 holders of the securities to be voted. When two or more 

6 persons agree to act together for the purpose of voting their 

7 shares of the corporation, each member of the group formed 

8 thereby shall be deemed to have acquired beneficial ownership, 

9 as of the date of such agreement, of all voting shares of the 

10 corporation beneficially owned by any member of the group. 

11 3. Notwithstanding any other provision of section 

12 490.1302, the articles of incorporation as originally filed or 

13 any amendment thereto may limit or eliminate appraisal rights 

14 for any class or series of preferred shares, but any such 

15 limitation or elimination contained in an amendment to the 

16 articles of incorporation that limits or eliminates appraisal 

17 rights for any of such shares that are outstanding immediately 

18 prior to the effective date of such amendment or that the 

19 corporation is or may be required to issue or sell thereafter 

20 pursuant to any conversion, exchange, or other right existing 

21 immediately before the effective date of such amendment, shall 

22 not apply to any corporate action that becomes effective 

23 within one year of that date if such action would otherwise 

24 afford appraisal rights. 

25 ~. 4. A shareholder entitled to disseft~-aftd-ob~aift-~aymeftt 

26 ~or-~he-~harehoider~~-~hares appraisal rights under this 

27 chapter is not entitled to challenge ~he a com,eleted corporate 

28 action erea~ift9-the-sharehoider~s-eft~i~iemeft~-ttftiess-the 

29 aet±on-is-tlfttawftli-or-~rattdttieft~-w±~h-re~pee~-to-the 

30 sharehoider-or-the-eorporatiOft< for which appraisal rights are 

31 available unless such corporate action meets one of the 

32 following standards: 

33 a. It was not effectuated in accordance with the 

34 applicable ,erovisions of division X, XI, or XII or the 

35 corporation's articles of incorporation, bylaws, or board of 
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1 directors' resolution authorizing the corporate action. 

2 b. It was procured as a result of fraud or material 

3 misrepresentation. 

4 Sec. 80. Section 490.1303, Code 2001, is amended to read 

5 as follows: 

6 490.1303 BrSSEN~ ASSERTION OF RIGHTS BY NOMINEES AND 

7 BENEFICIAL OWNERS. 

8 1. A record shareholder may assert d~~~enters~ appraisal 

9 rights as to fewer than all the shares registered in that the 

10 record shareholder's name but owned by a beneficial 

11 shareholder only if the record shareholder dissents objects 

12 with respect to all shares bene~~e~8iiy of the class or series 

13 owned by afty-one-perseft the beneficial shareholder and 

14 notifies the corporation in writing of the name and address of 

15 each person beneficial shareholder on whose behalf the 

16 shareholder-asserts-dissenters~ appraisal rights are being 

17 asserted. The rights of a partial-d~sseftter record 

18 shareholder who asserts appraisal rights for only part of the 

19 shares held of record in the record shareholder's name under 

20 this subsection are shall be determined as if the shares as to 

21 which the record shareholder d±sseftts objects and the record 

22 shareholder's other shares were registered in the names of 

23 different record shareholders. 

24 2. A beneficial shareholder may assert d±sseftters~ 

25 appraisal rights as to shares of any class or series held on 

26 the-shareholder~s behalf of the shareholder only if the 

27 shareholder does both of the following: 

28 a. Submits to the corporation the record shareholder's 

29 written consent to the d±ssent-ftot-iater-than-the-time-the 

30 bene£±e±ai-~hareholder-asserts-d±ssenters~-r±9hts assertion of 

31 such rights no later than the date referred to in section 

32 490.1322, subsection 2, paragraph "b", subparagraph (2}. 

33 b. Does so with respect to all shares of wh±eh-the 

34 shareholder-is the class of series that are beneficially owned 

35 ~ the beneficial shareholder er-o~er-wh±eh-that-benef±e±ai 
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1 ~ha~eho~de~-has-powe~-~o-di~ee~-tne-vo~e. 

2 Sec. 81. Section 490.1320, Code 2001, is amended to read 

3 as follows: 

4 490.1320 NOTICE OF B!SSEN~ERS~ APPRAISAL RIGHTS. 

5 1. If proposed corporate action e~eatift9-d±s~en~e~~~ 

6 ~±ght~-ttnde~ described in section 490.1302, subsection 1, is 

7 to be submitted to a vote at a shareholders' meeting, the 

8 meeting notice must state that the corporation has concluded 

9 that the shareholders are, are not, or may be entitled to 

10 assert d±ssen~e~~~ appraisal rights under this part aftd-be 

11 aeeompaft±ed-by. If the corporation concludes that appraisal 

12 rights are or may be available, a copy of this part must 

13 accompany the meeting notice sent to those record shareholders 

14 entitled to exercise appraisal rights. 

15 2. %£-eo~po~ate-eet±on-e~eat±ng-d±s~ente~s~-~±9h~s-ttnde~ 

16 In a merger pursuant to section 499.~39~-is-~ekeft-w±~hottt-a 

17 vo~e-o£-sha~enoide~s 490.1105, the parent corporation snai~ 

18 must notify in writing all record shareholders of the 

19 subsidiary who are entitled to assert d±sseft~e~~~ appraisal 

20 rights that the corporate action wa~-~aken-end-seftd-~hem-the 

21 d±s~eftte~s~-fto~iee-dese~±bed became effective. Such notice 

22 must be sent within ten days after the corporate action became 

23 effective and include the materials described in section 

24 490.1322. 

25 Sec. 82. Section 490.1321, Code 2001, is amended to read 

26 as follows: 

27 490.1321 NOTICE OF INTENT TO DEMAND PAYMENT. 

28 1. If proposed corporate action e~ea~±ft9-d±sseft~e~s~ 

29 requiring appraisal rights under section 490.1302 is submitted 

30 to a vote at a shareholders' meeting, a shareholder who wishes 

31 to assert d±sseft~ers~ appraisal rights with respect to any 

32 class or series of shares must do all of the following: 

33 a. Deliver to the corporation before the vote is taken 

34 written notice of the shareholder's intent to demand payment 

35 £or-~he-~herehoxder~s-~ha~es if the proposed action is 
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1 effectuated. 

2 b. Not vote ~he-d~~~e~~~~~-~hareho~der~~-~hare~, or cause 

3 or permit to be voted, any shares of such class or series in 

4 favor of the proposed action. 

5 2. A shareholder who does not satisfy the requirements of 

6 subsection 1, is not entitled to payment for-~he-~hareholder~~ 

7 ~hare~ under this part. 

8 Sec. 83. Section 490.1322, Code 2001, is amended to read 

9 as follows: 

10 490.1322 9%SSENPBRS~ APPRAISAL NOTICE AND FORM. 

11 1. If proposed corporate action erea~~~9-di~~e~ter~~ 

12 requiring appraisal rights under section 490.1302 i~ 

13 a~thorized-at-a-~harehoider~~-mee~i~~, subsection 1, becomes 

14 effective, the corporation ~naii must deliver a written 

15 di~~e~te~~~ appraisal notice and form required by subsection 

16 2, paragraph "a'', to all shareholders who satisfied the 

17 requirements of section 490.1321. In the case of a merger 

18 under section 490.1105, the parent must deliver a written 

19 appraisal notice and form to all record shareholders who may 

20 be entitled to assert appraisal rights. 

21 2. The di~~e~~er~~ appraisal notice must be sent no 

22 earlier than the date the corporate action became effective 

23 and no later than ten days after ~he-propo~ed-eorpora~e-aetion 

24 i~-a~tnorized-at-a-snareho~der~~-meeti~97-or1-if-tne-eorporate 

25 ae~io~-i~-~aken-wi~ho~t-a-~ote-o£-the-~hareho~ders7-no-~a~er 

26 than-ten-day~-after-the-eorporate-aetion-i~-take~, such date 

27 and must do all of the following: 

28 a. State-where-the-payme~t-demand-mtl~t-be-~ent-and-where 

29 and-whe~ Be accompanied by a form that specifies the date of 

30 the first announcement to shareholders of the principal terms 

31 of the proposed corporate action and requires the shareholder 

32 asserting appraisal rights to certify whether or not 

33 beneficial ownership of those shares for which appraisal 

34 rights are asserted was acquired before that date, and that 

35 the shareholder did not vote for the transaction. 
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1 b. State all of the following: 

2 (1) Where the form must be sent and where certificates for 

3 certificated shares must be deposited and the date by which 

4 those certificates must be deposited, which date shall not be 

5 earlier than the date for receiving the required form under 

6 subparagraph (2). 

7 b~--%ft~e~m-he~de~~-e~-ttftee~tifieated-sha~es-te-what-e~teftt 

8 t~aft~~e~-e£-the-sha~es-witt-be-~est~ieted-a~te~-the-~aymeftt 

9 demaftd-is-~eeei~ed7 

10 e~--Stt~~~y-a-£e~m-~e~-demaftdift9-~aymeftt-that-ifte~ttdes-the 

11 date-e£-the-fi~st-aftftottneemeftt-to-ftew~-media-e~-to 

12 ~ha~eho~de~s-o£-the-te~ms-o£-the-~~eposed-ee~~e~ate-aetioft-and 

13 ~e~tti~e~-that-the-~e~~eft-a~~e~tift9-dt~~eftte~s~-~i9hts-ee~ti~y 

14 whethe~-o~-not-the-pe~son-ae~tt±~ed-befte~±eia~-ewfte~~hip-o£-the 

15 sha~es-befo~e-that-date7 

16 d• 111 Set-a A date by which the corporation must receive 

17 the paymeftt-demand form, which date shall not be fewer than 

18 thi~ty forty nor more than sixty days after the date the 

19 di~~eftte~~~-ftetiee-i~-de~i~ered appraisal notice and form are 

20 sent under subsection 1, and state that the shareholder shall 

21 have waived the right to demand appraisal with respect to the 

22 shares unless the form is received by the corporation by such 

23 specified date. 

24 (3) The corporation's estimate of the fair value of the 

25 shares. 

26 (4) That, if requested in writing, the corporation will 

27 provide, to the shareholder so requesting, within ten days 

28 after the date specified in subparagraph (2) the number of 

29 shareholders who return the forms by the specified date and 

30 the total number of shares owned by them. 

31 (5) The date by which the notice to withdraw under section 

32 490.1323 must be received, which date must be within twenty 

33 days after the date specified in subparagraph (2). 

34 e7 c. Be accompanied by a copy of this division. 

35 Sec. 84. Section 490.1323, Code 2001, is amended to read 
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1 as follows: 

2 490.1323 B9P¥-~9-BBMANB-PA¥MBN~ PERFECTION OF RIGHTS --

3 RIGHT TO WITHDRAW. 

4 1. A shareholder ~ent-a-di~sente~s~ who receives notice 

5 dese~tbed-in pursuant to section 490.1322 and who wishes to 

6 exercise appraisal rights must demand-payment, certify on the 

7 form sent by the corporation whether the sha~ehoide~ 

8 beneficial owner of such shares acquired beneficial ownership 

9 of the shares before the date required to be set forth in the 

10 dissente~~~ notice pursuant to section 490.1322, subsection 2, 

11 paragraph ueu, "a". If a shareholder fails to make this -12 certification, the corporation may elect to treat the 

13 shareholder's shares as after-acquired shares under section 

14 490.1325. In addition, a shareholder who wishes to exercise 

15 appraisal rights must execute and return the form and, in a 

case of certificated shares, deposit the shareholder's 

7 certificates in accordance with the terms of the notice by the 

date referred to in the notice pursuant to section 490.1322, 

19 subsection 2, paragraph "b", subparagraph (2). Once a 

20 shareholder deposits that shareholder's certificates or, in 

21 the case of uncertificated shares, returns the executed forms, 

22 that shareholder loses all rights as a shareholder, unless the 

23 shareholder withdraws pursuant to subsection 2. 

24 2. ~he-~ha~ehoide~-who-demands-payment-and-depostts-the 

25 s"a~e"oide~is-sha~es-ttnde~-~ttbseetion-i-~etains-aii-othe~ 

26 ~t~"ts-o£-a-sha~e"oider-ttntii-t"ese-~t9hts-a~e-eaneeied-o~ 

27 modi£ied-by-t"e-taking-o£-the-p~oposed-eorpo~ate-aetion. A 

28 shareholder who has complied with subsection 1 may 

29 nevertheless decline to exercise appraisal rights and withdraw 

30 from the appraisal process by so notifying the corporation in 

31 writing by the date set forth in the appraisal notice pursuant 

32 to section 490.1322, subsection 2, paragraph "b'', subparagraph 

33 (5). A shareholder who fails to so withdraw from the 

34 appraisal process shall not thereafter withdraw without the 

35 corporation's written consent. 
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l 3. A shareholder who does not demand payment or execute 

2 and return the form and, in the case of certificated shares, 

3 deposit the shareholder's share certificates where required, 

4 each by the date set forth in the dissenters' notice described 

5 in section 490.1322, subsection 2, is shall not be entitled to 

6 payment for the shareholder's shares under this division. 

7 Sec. 85. Section 490.1324, Code 2001, is amended by 

8 striking the section and inserting in lieu thereof the 

9 following: 

10 490.1324 PAYMENT. 

11 1. Except as provided in section 490.1325, within thirty 

12 days after the form required by section 490.1322, subsection 

13 2, paragraph "b", subparagraph (2), is due, the corporation 

14 shall pay in cash to those shareholders who complied with 

15 section 490.1323, subsection 1, the amount the corporation 

16 estimates to be the fair value of their shares, plus interest. 

17 2. The payment to each shareholder pursuant to subsection 

18 1 must be accompanied by all of the following: 

19 a. Financial statements of the corporation that issued the 

20 shares to be appraised, consisting of a balance sheet as of 

21 the end of a fiscal year ending not more than sixteen months 

22 before the date of payment, an income statement for that year, 

23 a statement of changes in shareholders' equity for that year, 

24 and the latest available interim financial statements, if any. 

25 b. A statement of the corporation's estimate of the fair 

26 value of the shares, which estimate must equal or exceed the 

27 corporation's estimate given pursuant to section 490.1322, 

28 subsection 2, paragraph "b", subparagraph {3). 

29 c. A statement that shareholders described in subsection 1 

30 have the right to demand further payment under section 

31 490.1326 and that if any such shareholder does not do so 

32 within the time period specified therein, such shareholder 

33 shall be deemed to have accepted such payment in full 

34 satisfaction of the corporation's obligations under this 

35 chapter. 
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1 Sec. 86. Section 490.1325, Code 2001, is amended by 

2 striking the section and inserting in lieu thereof the 

3 following: 

4 490.1325 AFTER-ACQUIRED SHARES. 

5 1. A corporation may elect to withhold payment required by 

6 section 490.1324 from any shareholder who did not certify that 
7 beneficial ownership of all of the shareholder's shares for 

8 which appraisal rights are asserted was acquired before the 

9 date set forth in the appraisal notice sent pursuant to 

10 section 490.1322, subsection 2, paragraph "a". 

11 2. If the corporation elects to withhold payment under 

12 subsection 1, it must within thirty days after the form 

13 required by section 490.1322, subsection 2, paragraph ''b", 

14 subparagraph (2), is due, notify all shareholders who are 

15 described in subsection 1 regarding all of the following: 

16 a. Of the information required by section 490.1324, 

17 subsection 2, paragraph "a". 

18 b. Of the corporation's estimate of fair value pursuant to 

19 section 490.1324, subsection 2, paragraph "b". 

20 c. That they may accept the corporation's estimate of fair 

21 value, plus interest, in full satisfaction of their demands or 

22 demand appraisal under section 490.1326. 

23 d. That those shareholders who wish to accept such offer 

24 must notify the corporation of their acceptance of the 

25 corporation's offer within thirty days after receiving the 

26 offer. 

27 e. That those shareholders who do not satisfy the 

28 requirements for demanding appraisal under section 490.1326 

29 shall be deemed to have accepted the corporation's offer. 

30 3. Within ten days after receiving the shareholder's 

31 acceptance pursuant to subsection 2, the corporation must pay 

32 in cash the amount it offered under subsection 2, paragraph 

33 "b", to each shareholder who agreed to accept the 

34 corporation's offer in full satisfaction of the shareholder's 

35 demand. 
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1 4. Within forty days after sending the notice described in 

2 subsection 2, the corporation must pay in cash the amount it 

3 offered to pay under subsection 2, paragraph "b", to each 

4 shareholder described in subsection 2, paragraph "e". 

5 Sec. 87. Section 490.1326, Code 2001, is amended by 

6 striking the section and inserting in lieu thereof the 

7 following: 

8 490.1326 PROCEDURE IF SHAREHOLDER DISSATISFIED WITH 

9 PAYMENT OR OFFER. 

10 1. A shareholder paid pursuant to section 490.1324 who is 

11 dissatisfied with the amount of the payment must notify the 

12 corporation in writing of that shareholder's estimate of the 

13 fair value of the shares and demand payment of that estimate 

14 plus interest, less any payment under section 490.1324. A 

15 shareholder offered payment under section 490.1325 who is 

16 dissatisfied with that offer must reject the offer and demand 

17 payment of the shareholder's stated estimate of the fair value 

18 of the shares plus interest. 

19 2. A shareholder who fails to notify the corporation in 

20 writing of that shareholder's demand to be paid the 

21 shareholder's stated estimate of the fair value plus interest 

22 under subsection 1 within thirty days after receiving the 

23 corporation's payment or offer of payment under section 

24 490.1324 or 490.1325, respectively, waives the right to demand 

25 payment under this section and shall be entitled only to the 

26 payment made or offered pursuant to those respective sections. 

27 Sec. 88. Section 490.1330, Code 2001, is amended to read 

28 as follows: 

29 490.1330 COURT ACTION. 

30 1. If a demend shareholder makes demands for payment under 

31 section 499.±3~8 490.1326 that remains unsettled, the 

32 corporation shall commence a proceeding within sixty days 

33 after receiving the payment demand and petition the court to 

34 determine the fair value of the shares and accrued interest. 

35 If the corporation does not commence the proceeding within the 
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1 sixty-day period, it shall pay in cash to each d~~~enter-wnose 

2 demano-rema~ns-ttnsettieo-tne-amottnt-demanoed shareholder the 

3 amount the shareholder demanded pursuant to section 490.1326 

4 plus interest. 

5 2. The corporation shall commence the proceeding in the 

6 district court of the county where a the corporation's 

7 principal office or, if none ~n-tn~~-state, its registered 

8 office, in this state is located. If the corporation is a 

9 foreign corporation without a registered office in this state, 

10 it shall commence the proceeding in the county in this state 

11 where the principal office or registered office of the 

12 domestic corporation merged with or-wnose-~nares-were-ae~tt~reo 

13 by the foreign corporation was located at the time of the 

14 transaction. 

15 3. The corporation shall make all d~ssenters shareholders, 

16 whether or not residents of this state, whose demands remain 

17 unsettledL parties to the proceeding as in an action against 

18 their shares and all parties must be served with a copy of the 

19 petition. Nonresidents may be served by registered or 

20 certified mail or by publication as provided by law. 

21 4. The jurisdiction of the court in which the proceeding 

22 is commenced under subsection 2 is plenary and exclusive. The 

23 court may appoint one or more persons as appraisers to receive 

24 evidence and recommend a decision on the question of fair 

25 value. The appraisers shall have the powers described in the 

26 order appointing them, or in any amendment to it. The 

27 dissenters shareholders demanding appraisal rights are 

28 entitled to the same discovery rights as parties in other 

29 civil proceedings. There shall be no right to a jury trial. 

30 5. Each dissenter shareholder made a party to the 

31 proceeding is entitled to judgment for either of the 

32 following: 

33 a. The amount, if any, by which the court finds the fair 

34 value of the d±ssenter~s shareholder's shares, plus interest, 

35 exceeds the amount paid by the corporation to the shareholder 
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1 for such shares. 

2 b. The fair value, plus aeerned interest, of the 

3 di~~enter~~-a£ter-aeqniree shareholder's shares for which the 

4 corporation elected to withhold payment under section 496.l3z~ 

5 490.1325. 

6 6. Notwithstanding the provisions of this division, if the 

7 corporation is a bank holding company as defined in section 

8 524.1801, fair value, at the election of the bank holding 

9 company, may be determined as provided in section 524.1406, 

10 subsection 3, prior to giving notice under section 490.1320 or 

11 490.1322. The fair value as determined shall be included in 

12 any notice under section 490.1320 or 490.1322, and section 

13 496•r3z8 490.1326 shall not apply. 

14 Sec. 89. Section 490.1331, Code 2001, is amended to read s 

15 follows: 

16 490.1331 COURT COSTS AND COUNSEL FEES. 

17 1. The court in an appraisal proceeding commenced under 

18 section 490.1330 shall determine all costs of the proceeding, 

19 including the reasonable compensation and expenses of 

20 appraisers appointed by the court. The court shall assess the 

21 costs against the corporation, except that the court may 

22 assess costs against all or some of the d±~senter~ 

23 shareholders demanding appraisal, in amounts the court finds 

24 equitable, to the extent the court finds the-dissenters such 

25 shareholders acted arbitrarily, vexatiously, or not in good 

26 faith in-demandin9-payment-ttnder-seetion-496.t3z8 with respect 

27 to the rights provided by this division. 

28 2. The court in an appraisal proceeding may also assess 

29 the fees and expenses of counsel and experts for the 

30 respective parties, in amounts the court finds equitable, for 

31 either of the following: 

32 a. Against the corporation and in favor of any or all 

33 dissenters shareholders demanding appraisal if the court finds 

34 the corporation did not substantially comply with the 

35 requirements of ~eetion~ section 490.1320 thrott9h-496.±3z8L 
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1 490.1322, 490.1324, or 490.1325. 

2 b. Against either the corporation or a d±~~en~er 

3 shareholder demanding appraisal, in favor of any other party, 

4 if the court finds that the party against whom the fees and 

5 expenses are assessed acted arbitrarily, vexatiously, or not 

6 in good faith with respect to the rights provided by this 

7 chapter. 

8 3. If the court in an appraisal proceeding finds that the 

9 services of counsel for any d±~~enter shareholder were of 

10 substantial benefit to other di~senter~ shareholders similarly 

11 situated, and that the fees for those services should not be 

12 assessed against the corporation, the court may award to the~e 

13 such counsel reasonable fees to be paid out of the amounts 

14 awarded the di~~enter~ shareholders who were benefited. 

15 4. To the extent the corporation fails to make a required 

payment pursuant to section 490.1324, 490.1325, or 490.1326, 

the shareholder may sue directly for the amount owed and, to 

the extent successful, shall be entitled to recover from the 

corporation all costs and expenses of the suit, including 

20 counsel fees. 

21 Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001, 

22 are amended to read as follows: 

23 4. The corporation shall notify each shareholder, whether 

24 or not entitled to vote, of the proposed shareholders' meeting 

25 ±n-aeeordanee-w±th-~eet±on-49e~Te5. The notice must also 

26 state that the purpose, or one of the purposes, of the meeting 

27 is to consider dissolving the corporation. 

28 5. Unless the articles of incorporation, bylaws, or the 

29 board of directors acting pursuant to subsection 3 requires a 

30 greater vote, a greater number of shares to be present, or a 

31 vote by voting groups, adoption of the proposal to dissolve to 

32 be-adopted-mtl~t-he-appro~ed-by-a-majority-o£-aii shall require 

33 the approval of the shareholders at a meeting at which the 

34 quorum consisting of at least a majority of the votes entitled 

35 to be cast on-that-~ropo~a~ exists. 
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1 Sec. 91. Section 490.1403, Code 2001, is amended to read 

2 as follows: 

3 490.1403 ARTICLES OF DISSOLUTION. 

4 l. At any time after dissolution is authorized, the 

5 corporation may dissolve by delivering to the secretary of 

6 state for filing articles of dissolution setting forth all of 

7 the following: 

8 a. The name of the corporation. 

9 b. The date dissolution was authorized. 

10 c. If dissolution was approved by the shareholders,-both 

11 o£-the-fotiow±n~~ 

12 tlt--~he-nttmber-of-~ote~-ent±tled-to-be-ee~t-on a statement 

13 that the proposal to dissolve was duly approved by the 

14 shareholders in the manner required by this chapter and by the 

15 articles of incorporation. 

16 tlt--E±the~-the-totai-nttmbe~-of-~otes-eest-for-end-a~a±n~t 

17 d±~~otttt±on-or-the-totai-ntlmbe~-of-tlnd±~pttted-~ote~-eest-for 

18 di~~oltlt±on-end-e-statement-thet-the-ntlmbe~-ea~t-for 

19 d±~~ottttion-wes-~tlffie±ent-fo~-eppro~et. 

20 d~--ff-vot±n~-by-vot±n~-~rotlp~-we~-re~tt±red,-the 

21 info~metion-~eqtli~ed-by-pe~a~~aph-ueu-mtl~t-be-~epe~etely 

22 p~ov±ded-fo~-eaeh-~ot±n~-~~otlp-entitted-to-~ote-~epa~atety-on 

23 the-pten-to-d±~~ot~e~ 

24 2. A corporation is dissolved upon the effective date of 

25 its articles of dissolution. 

26 3. For purposes of this division, "dissolved corporation" 

27 means a corporation whose articles of dissolution have become 

28 effective and includes a successor entity to which the 

29 remaining assets of the corporation are transferred subject to 

30 its liabilities for purposes of liquidation. 

31 Sec. 92. Section 490.1404, subsection 3, paragraph f, Code 

32 2001, is amended to read as follows: 

33 f. If shareholder action was required to revoke the 

34 dissolution, the information required by section 490.1403, 

35 subsection 1, paragraph "c" or-udu. 
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1 Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001, 

2 are amended to read as follows: 

3 1. A dissolved corporation may dispose of the known claims 

4 against it by £oiiowift9-the-~roeed~~e-deser±bed-±ft-th~s 

5 seet±on notifying its known claimants in writing of the 

6 dissolution at any time after its effective date. 

7 2. ~he-dis~oi~ed-eor~oratioft-shaii-not~fy-±t~-~"owft 

8 eiaimants-ift-w~itift9-o£-the-di~soi~tioft-at-any-time-a£te~-ite 

9 effeeti~e-date• The written notice must do all of the 

10 following: 

11 a. Describe information that must be included in a claim. 

12 b. Provide a mailing address where a claim may be sent. 

13 c. State the deadline, which may not be fewer than one 

14 hundred twenty days from the effective date of the written 

15 notice, by which the dissolved corporation must receive the 

claim. 

7 d. State that the claim will be barred if not received by 

the deadline. 

Sec. 94. Section 490.1407, Code 2001, is amended to read 

20 as follows: 

21 490.1407 HNRN9WN OTHER CLAIMS AGAINST DISSOLVED 

22 CORPORATION. 

23 1. A dissolved corporation may also publish notice of its 

24 dissolution and request that persons with claims against the 

25 dissolved corporation present them in accordance with the 

26 notice. 

27 2. The notice must meet all of the following requirements: 

28 a. Be published one time in a newspaper of general 

29 circulation in the county where the dissolved corporation's 

30 principal office or, if none in this state, its registered 

31 office is or was last located. 

32 b. Describe the information that must be included in a 

33 claim and provide a mailing address where the claim may be 

34 sent. 

35 c. State that a claim against the dissolved corporation 
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l will be barred unless a proceeding to enforce the claim is 

2 commenced within f~~e three years after the publication of the 

3 notice. 

4 3. If the dissolved corporation publishes a newspaper 

5 notice in accordance with subsection 2, the claim of each of 

6 the following claimants is barred unless the claimant 

7 commences a proceeding to enforce the claim against the 

8 dissolved corporation within f~~e three years after the 

9 publication date of the newspaper notice: 

10 a. A claimant who d~d-not-~eee~~e was not given written 

ll notice under section 490.1406. 

12 b. A claimant whose claim was timely sent to the dissolved 

13 corporation but not acted on. 

14 c. A claimant whose claim is contingent or based on an 

15 event occurring after the effective date of dissolution. 

16 4. A claim that is not barred by section 490.1406, 

17 subsection 2, or subsection 3 of this section, may be enforced 

18 ttnder-th~~-~eet~on in either of the following ways: 

19 a. Against the dissolved corporation, to the extent of its 

20 undistributed assets. 

21 b. Tf Except as provided in section 490.1408, subsection 

22 4, if the assets have been distributed in liquidation, against -23 a shareholder of the dissolved corporation to the extent of 

24 the shareholder's pro rata share of the claim or the corporate 

25 assets distributed to the shareholder in liquidation, 

26 whichever is less, but a shareholder's total liability for all 

27 claims under this section shall not exceed the total amount of 

28 assets distributed to the shareholder in liquidation. 

29 Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDINGS. 

30 1. A dissolved corporation that has published a notice 

31 under section 490.1407 may file an application with the 

32 district court of the county where the dissolved corporation's 

33 principal office or, if none in this state, its registered 

34 office is located for a determination of the amount and form 

35 of security to be provided for payment of claims that are 
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1 contingent or have not been made known to the dissolved 

2 corporation or that are based on an event occurring after the 

3 effective date of dissolution but that, based on the facts 

4 known to the dissolved corporation, are reasonably estimated 

5 to arise after the effective date of dissolution. Provision 

6 need not be made for any claim that is or is reasonably 

7 anticipated to be barred under section 490.1407, subsection 3. 

8 2. Within ten days after the filing of the application, 

9 notice of the proceeding shall be given by the dissolved 

10 corporation to each claimant holding a contingent claim whose 

11 contingent claim is shown on the records of the dissolved 

12 corporation. 

13 3. The court may appoint a guardian ad litem to represent 

14 all claimants whose identities are unknown in any proceeding 

15 brought under this section. The reasonable fees and expenses 

16 of such guardian, including all reasonable expert witness 

17 fees, shall be paid by the dissolved corporation. 

18 4. Provision by the dissolved corporation for security in 

19 the amount and the form ordered by the court under subsection 

20 1, shall satisfy the dissolved corporation's obligations with 

21 respect to claims that are contingent, have not been made 

22 known to the dissolved corporation or are based on an event 

23 occurring after the effective date of dissolution, and such 

24 claims shall not be enforced against a shareholder who 

25 received assets in liquidation. 

26 Sec. 96. NEW SECTION. 490.1409 DIRECTOR DUTIES. 

27 1. Directors shall cause the dissolved corporation to 

28 discharge or make reasonable provision for the payment of 

29 claims and make distributions of assets to shareholders after 

30 payment or provision for claims. 

31 2. Directors of a dissolved corporation which has disposed 

32 of claims under section 490.1406, 490.1407, or 490.1408 shall 

33 not be liable for breach of subsection 1, with respect to 

34 claims against the dissolved corporation that are barred or 

35 satisfied under section 490.1406, 490.1407, or 490.1408. 
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1 Sec. 97. Section 490.1431, Code 2001, is amended by adding 

2 the following new subsection: 

3 NEW SUBSECTION. 4. Within ten days of the commencement of 

4 a proceeding under section 490.1430, subsection 2, to dissolve 

5 a corporation that has no shares listed on a national 

6 securities exchange or regularly traded in a market maintained 

7 by one or more members of a national securities exchange, the 

8 corporation must send to all shareholders, other than the 

9 petitioner, a notice stating that the shareholders are 

10 entitled to avoid the dissolution of the corporation by 

11 electing to purchase the petitioner's shares under section 

12 490.1434, and a copy of section 490.1434. 

13 Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE IN 

14 LIEU OF DISSOLUTION. 

15 1. In a proceeding under section 490.1430, subsection 2, 

16 to dissolve a corporation that has no shares listed on a 

17 national securities exchange or regularly traded in a market 

18 maintained by one or more members of a national or affiliated 

19 securities association, the corporation may elect or, if it 

20 fails to elect, one or more shareholders may elect to purchase 

21 all shares owned by the petitioning shareholder at the fair 

22 value of the shares. An election pursuant to this section 

23 shall be irrevocable unless the court determines that it is 

24 equitable to set aside or modify the election. 

25 2. An election to purchase pursuant to this section may be 

26 filed with the court at any time within ninety days after the 

27 filing of the petition under section 490.1430, subsection 2, 

28 or at such later time as the court in its discretion may 

29 allow. If the election to purchase is filed by one or more 

30 shareholders, the corporation shall, within ten days 

31 thereafter, give written notice to all shareholders, other 

32 than the petitioner. The notice must state the name and 

33 number of shares owned by the petitioner and the name and 

34 number of shares owned by each electing shareholder and must 

35 advise the recipients of their right to join the election to 
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1 purchase shares in accordance with this section. Shareholders 

2 who wish to participate must file notice of their intention to 

3 join in the purchase no later than thirty days after the 

4 effective date of the notice to them. All shareholders who 

5 have filed an election or notice of their intention to 

6 participate in the election to purchase thereby become parties 

7 to the proceeding and shall participate in the purchase in 

8 proportion to their ownership of shares as of the date the 

9 first election was filed, unless they otherwise agree or the 

10 court otherwise directs. After an election has been filed by 

11 the corporation or one or more shareholders, the proceeding 

12 under section 490.1430, subsection 2, shall not be 

13 discontinued or settled, nor shall the petitioning shareholder 

14 sell or otherwise dispose of the shareholder's shares, unless 

15 the court determines that it would be equitable to the 

corporation and the shareholders, other than the petitioner, 

7 to permit such discontinuance, settlement, sale, or other 

disposition. 

3. If, within sixty days of the filing of the first 

20 election, the parties reach agreement as to the fair value and 

21 terms of purchase of the petitioner's shares, the court shall 

22 enter an order directing the purchase of the petitioner's 

23 shares upon the terms and conditions agreed to by the parties. 

24 4. If the parties are unable to reach an agreement as 

25 provided for in subsection 3, the court, upon application of 

26 any party, shall stay the section 490.1430, subsection 2, 

27 proceedings and determine the fair value of the petitioner's 

28 shares as of the day before the date on which the petition 

29 under section 490.1430, subsection 2, was filed or as of such 

30 other date as the court deems appropriate under the 

31 circumstances. 

32 5. Upon determining the fair value of the shares, the 

33 court shall enter an order directing the purchase upon such 

34 terms and conditions as the court deems appropriate, which may 

35 include payment of the purchase price in installments, where 
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1 necessary in the interests of equity, provision for security 

2 to assure payment of the purchase price and any additional 

3 costs, fees, and expenses as may have been awarded, and, if 

4 the shares are to be purchased by shareholders, the allocation 

5 of shares among them. In allocating petitioner's shares among 

6 holders of different classes of shares, the court shall 

7 attempt to preserve the existing distribution of voting rights 

8 among holders of different classes insofar as practicable and 

9 may direct that holders of a specific class or classes shall 

10 not participate in the purchase. Interest may be allowed at 

11 the rate and from the date determined by the court to be 

12 equitable, but if the court finds that the refusal of the 

13 petitioning shareholder to accept an offer of payment was 

14 arbitrary or otherwise not in good faith, no interest shall be 

15 allowed. If the court finds that the petitioning shareholder 

16 has probable grounds for relief under section 490.1430, 

17 subsection 2, paragraph "b" or "d"j it may award to the 

18 petitioning shareholder reasonable fees and expenses of 

19 counsel and of any experts employed by the shareholder. 

20 6. Upon entry of an order under subsection 3 or 5, the 

21 court shall dismiss the petition to dissolve the corporation 

22 under section 490.1430, and the petitioning shareholder shall 

23 no longer have any rights or status as a shareholder of the 

24 corporation, except the right to receive the amounts awarded 

25 to the shareholder by the order of the court which shall be 

26 enforceable in the same manner as any other judgment. 

27 7. The purchase ordered pursuant to subsection 5 shall be 

28 made within ten days after the date the order becomes final 

29 unless before that time the corporation files with the court a 

30 notice of its intention to adopt articles of dissolution 

31 pursuant to sections 490.1402 and 490.1403, which articles 

32 must then be adopted and filed within fifty days thereafter. 

33 Upon filing of such articles of dissolution, the corporation 

34 shall be dissolved in accordance with the provisions of 

35 sections 490.1405 through 490.1407, and the order entered 
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1 pursuant to subsection 5 shall no longer be of any force or 

2 effect, except that the court may award the petitioning 

3 shareholder reasonable fees and expenses in accordance with 

4 the provisions of the last sentence of subsection 5 and the 

5 petitioner may continue to pursue any claims previously 

6 asserted on behalf of the corporation. 

7 8. Any payment by the corporation pursuant to an order 

8 under subsection 3 or 5, other than an award of fees and 

9 expenses pursuant to subsection 5, is subject to the 

10 provisions of section 490.640. 

11 Sec. 99. Section 490.1603, Code 2001, is amended to read 

12 as follows: 

13 490.1603 SCOPE OF INSPECTION RIGHT. 

14 1. A shareholder's agent or attorney has the same 

15 inspection and copying rights as the shareholder the-ege"t-o~ 

16 attorftey-rep~esents represented. 

17 2. The right to copy records under section 490.1602 

18 includes, if reasonable, the right to receive copies made-by 

19 photo9raphie,-xe~o9raphie,-o~-other-~eehftoio9ieai-means ~ 

20 xerographic or other means, including copies through an 

21 electronic transmission if available and so requested by the 

22 shareholder. 

23 3. The corporation may comply at its expense with a 

24 shareholder's demand to inspect the record of shareholders 

25 under section 490.1602, subsection 2, paragraph "c", by 

26 providing the shareholder with a list of shareholders that was 

27 compiled no earlier than the date of the shareholder's demand. 

28 3• 4. The corporation may impose a reasonable charge, 

29 covering the costs of labor and material, for copies of any 

30 documents provided to the shareholder. The charge shall not 

31 exceed the estimated cost of productionL o~ reproductionL-2£ 

32 transmission of the records. 

33 4.--~he-eorporat±on-may-eompiy-w±th-a-sharehoider~s-demaftd 

34 to-±n~peet-the-reeord-of-shareho±ders-tlnde~-~eet±on-499•±66~ 7 

35 Stlb~eet±on-~,-para9raph-ueu-by-pro~±din9-the-sharehoider-w±th 

-94-



S.F. H.F. 

1 a-ii~t-o£-it~-~harehoide~~-that-wag-eom~±ied-no-ear!±er-than 
2 the-date-o€-the-gharehoide~~g-demand. 

3 Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

4 DIRECTORS. 

5 1. A director of a corporation is entitled to inspect and 

6 copy the books, records, and documents of the corporation at 

7 any reasonable time to the extent reasonably related to the 

8 performance of the director's duties as a director, including 

9 duties as a member of a committee, but not for any other 

10 purpose or in any manner that would violate any duty to the 

11 corporation. 

12 2. The district court of the county where the 

13 corporation's principal office, or if none in this state, its 

14 registered office, is located may order inspection and copying 

15 of the books, records, and documents at the corporation's 

16 expense, upon application of a director who has been refused 

17 such inspection rights, unless the corporation establishes 

18 that the director is not entitled to such inspection rights. 

19 The court shall dispose of an application under this 

20 subsection on an expedited basis. 

21 3. If an order is issued, the court may include provisions 

22 protecting the corporation from undue burden or expense, and 

23 prohibiting the director from using information obtained upon 

24 exercise of the inspection rights in a manner that would 

25 violate a duty to the corporation, and may also order the 

26 corporation to reimburse the director for the director's 

27 costs, including reasonable counsel fees, incurred in 

28 connection with the application. 

29 Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 

30 REQUIREMENT. 

31 1. Whenever notice is required to be given under any 

32 provision of this chapter to any shareholder, such notice 

33 shall not be required to be given if either of the following 

34 applies: 

35 a. Notice of two consecutive annual meetings, and all 

-95-



S.F. 

1 notices of meetings during the period between such two 

2 consecutive annual meetings, have been sent to such 

3 shareholder at such shareholder's address as shown on the 

4 records of the corporation and have been returned 

5 undeliverable. 

6 b. All, but not less than two, payments of dividends on 

7 securities during a twelve-month period, or two consecutive 

8 payments of dividends on securities during a period of more 

9 than twelve months, have been sent to such shareholder at such 

10 shareholder's address as shown on the records of the 

11 corporation and have been returned undeliverable. 

12 2. If any such shareholder shall deliver to the 

13 corporation a written notice setting forth such shareholder's 

14 then-current address, the requirement that notice be given to 

15 such shareholder shall be reinstated. 

16 Sec. 102. Section 491.3, subsection 8, Code 2001, is 

17 amended to read as follows: 

18 8. A corporation organized under or subject to this 

19 chapter may make indemnification as provided in sections 

20 490.850 through 499~858 490.859. 

21 Sec. 103. Section 491.16, Code 2001, is amended to read as 
22 follows: 

23 491.16 INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES, 

24 AND AGENTS -- INSURANCE. 

25 Sections 490.850 through 499~858 490.859 apply to 

26 corporations organized under or subject to this chapter. 

27 Sec. 104. Section 497.34, Code 2001, is amended to read as 

28 follows: 

29 497.34 INDEMNIFICATION. 

30 A cooperative association operating under this chapter may 

31 indemnify any present or former director, officer, employee, 

32 member, or volunteer in the manner and in the instances 

33 authorized in sections 490.850 through 499~858 490.859, 

34 provided that where sections 490.850 through 499~858 490.859 

35 ~rovide for action by shareholders the sections are applicable 
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1 to action by voting members of the cooperative association, 

2 and where sections 490.850 through 49e~ese 490.859 refer to 

3 the corporation organized under chapter 490 the sections are 

4 applicable to the cooperative association organized under this 

5 chapter, and where sections 490.850 through 49e~ese 490.859 

6 refer to the director the sections are applicable to a 

7 director, officer, employee, member, or volunteer of the 

8 cooperative association organized under this chapter. 

9 Sec. 105. Section 498.36, Code 2001, is amended to read as 

10 follows: 

11 498.36 INDEMNIFICATION. 

12 A cooperative association operating under this chapter may 

13 indemnify any present or former director, officer, employee, 

14 member, or volunteer in the manner and in the instances 

15 authorized in sections 490.850 through 49e~ase 490.859, 

16 provided that where sections 490.850 through 498~858 490.859 

17 provide for action by shareholders the sections are applicable 

18 to action by voting members of the cooperative association, 

19 and where sections 490.850 through 498~858 490.859 refer to 

20 the corporation organized under chapter 490 the sections are 

21 applicable to the cooperative association organized under this 

22 chapter, and where sections 490.850 through 498~858 490.859 

23 refer to the director the sections are applicable to a 

24 director, officer, employee, member, or volunteer of the 

25 cooperative association organized under this chapter. 

26 Sec. 106. Section 499.59A, Code 2001, is amended to read 

27 as follows: 

28 499.59A INDEMNIFICATION. 

29 A cooperative association operating under this chapter may 

30 indemnify any present or former director, officer, employee, 

31 member, or volunteer in the manner and in the instances 

32 authorized in sections 490.850 through 498~858 490.859, 

33 provided that where sections 490.850 through 498~858 490.859 

34 provide for action by shareholders the sections are applicable 

35 to action by voting members of the cooperative association, 
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1 and where sections 490.850 through 496~858 490.859 refer to 

2 the corporation organized under chapter 490 the sections are 

3 applicable to the cooperative association organized under this 

4 chapter, and where sections 490.850 through 498~858 490.859 

5 refer to the director the sections are applicable to a 

6 director, officer, employee, member, or volunteer of the 

7 cooperative association organized under this chapter. 

8 Sec. 107. Section 499.69A, subsections 4 and 7, Code 2001, 

9 are amended to read as follows: 

10 4. For a surviving cooperative association, a qualified 

11 merger becomes effective upon the filing of the articles of 

12 merger with the secretary of state and the issuance of a 

13 certificate of merger pursuant to section 499.68 or the date 

14 stated in the articles of merger, whichever is later. For a 

15 surviving qualified corporation, a qualified merger becomes 

16 effective upon the filing of the articles of merger with the 

17 secretary of state pursuant to section 499~!!65 490.1106 or 

18 the date stated in the articles, whichever is later. 

19 7. A foreign cooperative association may participate in a 

20 qualified merger as provided in this section, if the foreign 

21 cooperative association complies with the reguirements for a 

22 cooperative association under this section and the 

23 requirements for a foreign cooperative association under 

24 section 499.69. A foreign corporation may participate in a 

25 qualified merger as provided in this section if it complies 

26 with the requirements of a qualified corporation under this 

27 section and the requirements for a foreign corporation under 

28 section 496~il67 490.1102. 

29 Sec. 108. Section 508B.2, unnumbered paragraph 2, Code 

30 2001, is amended to read as follows: 

31 A plan of conversion may provide that a mutual company may 

32 convert into a domestic stock company, convert and merge, or 

33 convert and consolidate with a domestic stock company, as 

34 provided in chapter 490 or 491, whichever is applicable. 

35 However, the mutual company is not required to comply with 
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1 sections 491.102 through 491.105 or sections 499.1191 490.1102 

2 and 499•1193 490.1104 relating to approval of merger or 

3 consolidation plans by boards of directors and shareholders, 

4 ~f at the time of approval of the plan of conversion the board 

5 of directors approves the merger or consolidation and if at 

6 the time of approval of the plan by policyholders as provided 

7 in section 508B. 6 ,. the policyholders approve the merger or 

8 consolidation. This chapter supersedes any conflicting 

9 provisions of chapters 521 and 521A. A mutual company may 

10 convert, merge, or consolidate as part of a plan of conversion 

11 in which a majority or all of the common shares of the stock 

12 company are acquired by another corporation, which may be a 

13 corporation organized for that purpose, or in which the new 

14 stock company consolidates with a stock company to form 

15 another stock companx. 

16 Sec. 109. Section 504A.4, subsection 14, Code 2001, is 

17 amended to read as follows: 

18 !4. A corporation operating under this chapter may 

19 indemnify any present or former director, officer, employee, 

20 member, or volunteer in the manner and in the instances 

21 authorized in sections 490.850 through 499•858 490.859. 

22 Sec. 110. Section 508B.l3, Code 2001, is amended to read 

23 as follows: 

24 508B.l3 PROHIBITIONS ON CERTAIN OFFERS TO ACQUIRE SHARES. 

25 prior to and for a period of five years following the 

26 effective date of the conversion, and in the case of the plans 

27 of conversion specified in subsections 1 and 3 of section 

28 508B.3, five years following the date of distribution of 

29 consideration to the policyholders in exchange for thei~ 

30 membership interests, a person, other than the reorganized 

31 company, other than an employee benefit plan or employee 

32 benefit trust sponsored by the reorganized company, or a~ 

33 otherwise specifically provided for in the plan of conversion, 

34 shall not directly or indirectly acquire or offer to acquire 

35 the beneficial ownership of more than five percent of any 
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1 class gf ygting security of the reorganized company, and a 

2 person, other than the reorganized company or other than an 

3 employee benefit plan or employee benefit trust sponsored b¥ 
4 the reorganized company, who acquires five percent or more of 

5 any class of voting security of the reorganized company prior 

6 to the conversion or as specifically provided for in the plan 

7 of conversion, shall not directly or indirectly acquire or 

8 offer to acquire the beneficial ownership of additional voting 

9 securities of the reorganized company, unless the acquisition 

10 is approved by the commissioner as not being contrary to the 

11 interests of the policyholders of the reorganized company or 

12 its life insurance company subsidiary and by the board of 

13 directors of the reorganized company. The commissioner and 

14 the board of directors may consider the factors set forth in 

15 section 49&.ii98 490.1108A. The provisions of section 521A.3, 

16 except subsection 4, paragraph "a", shall be applicable to a 

17 proposed acquisition subject to this section. An approved 

18 plan of conversion may include a stock option plan. As used 

19 in this section, "beneficial ownership'' means, with respect to 

20 a security, the sole or shared power to vote or direct the 

21 voting of the security or the sole power to dispose or direct 

22 the disposition of the security. 

23 Sec. 111. Section 508C.l6, unnumbered paragraph 2, Code 

24 2001, is amended to read as follows: 

25 Sections 490.850 through 499.858 490.859 apply to the 

26 association. 

27 Sec. 112. Section 524.801, subsection 7, Code 2001, is 

28 amended to read as follows: 

29 7. To indemnify a director, officer, or employee, or a 

30 former director, officer, or employee of the state bank ~n the 

31 manner and in the instances authorized by sections 490.850 

32 through 498.858 490.859. 

33 Sec. 113. Section 524.1213, subsection 2, Code Supplement 

34 2001, is amended to read as follows: 

35 2. A united community bank office formed under this 
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1 section shall have a united community bank office board, at 

2 least one-half or more of the members of which shall be 

3 residents of the county in which the united community bank 

4 9ffice is located. The liability of the united community bank 

5 office board shall be limited as provided in section 524.614. 

6 The bank establishing and operating the united community bank 

7 2ffice may indemnify members of the united community bank 

8 office board as agents of the bank in the manner and in the 

9 instances authorized by sections 490.850 through 49e.ese 

10 490.859. ::-:::-:-=-_.,.._ ... 
11 Sec. 114. Section 524.1309, subsection 8, Code 2001, is 

12 amended to read as follows: 

13 8. A shareholder of a state bank who objects to adoption 

14 by the state bank of a plan to cease to carry on the business 

15 of banking and to continue as a corporation subject to chapter 

16 490, is entitled to ~he-:i~h~s-aftd-~emedies-e£-a-disseft~tft9 

17 sha~eho~de~ appraisal rights provided for in chapter 490, 

18 division XIII. 

19 Sec. 115. Section 524.1402, subsection 2, Code 2001, is 

20 amended to read as follows: 

21 2. In the case of a state bank which is a party to the 

22 plan, if the proposed merger will result in a state bank 

23 subject to this chapter, adoption of the plan by such state 

24 bank requires the affirmative vote of at least a majority of 

25 the directors and approval by the shareholders, in the manner 

26 and according to the procedures prescribed in section 499.iTe3 

27 490.1104, at a meeting called in accordance with the terms of 

28 that section. In the case of a national bank, or if the 

29 proposed merger will result in a national bank, adoption of 

30 the plan by each party to the merger shall require the 

31 affirmative vote of at least such directors and shareholders 

32 whose affirmative vote on the plan is required under the laws 

33 of the United States. Subject to applicable requirements of 

34 the laws of the United States in a case in which a national 

35 bank is a party to a plan, any modification of a plan which 
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1 has been adopted shall be made by any method provided in the 

2 plan. or in the absence of such provision, by the same vote as 

3 required for adoption. 

4 Sec. 116. Section 524.1406, Code 2001, is amended to read 

5 as follows: 

6 524.1406 R~GH~S APPRAISAL RIGHTS OF B~SSEN~~NG 

7 SHAREHOLDERS. 

8 1. A shareholder of a state bank, which is a party to a 

9 ~roposed merger plan which will result in a state bank subject 

10 to this chapter, who objects to the plan is entitled to the 

11 ~±sht~-and-~emedie~-e£-e-di~~entin~-~ha~ehelder appraisal 

12 rights as provided in chapter 490, division XIII. 

13 2. If a shareholder of a national bank which is a party to 

14 a proposed merger plan which will result in a state bank, or a 

15 shareholder of a state bank which is a party to a plan which 

16 will result in a national bank, objects to the plan and 

17 complies with the requirements of the applicable laws of the 

18 United States, the resulting state bank or national bank, as 

19 the case may be, is liable for the value of the shareholder's 

20 shares as determined in accordance with such laws of the 

21 United States. 

22 

23 

3. a. Notwithstanding any contrary provision in chapter 

490, division XIII, in determining the fair value of the 

24 shareholder's shares of a bank organized under this chapter or 

25 a bank holding company as defined in section 524.1801 in a 

26 transaction or event in which the shareholder is entitled to 

27 the-rignt~-and-remedie~-e£-a-di~~ent±n~-~harehelde~ appraisal 

28 rights, due consideration shall be given to valuation factors 

29 recognized for federal and estate tax purposes, includin~ 

30 discounts for minority interests and discounts for lack of 

31 marketability. However, any payment made to di~~enting 

32 shareholders under section 499.l3~5 490.1324 shall be in an 

33 amount not less than the stockholders' equity in the bank 

34 disclosed in its last statement of condition filed under 

35 section 524.220 or the total equity capital of the bank 
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1 holding company disclosed in the most recent report filed by 

2 the bank holding company with the board of governors of the 

3 federal reserve system, divided by the number of shares 

4 outstanding. 

5 b. Prior to giving notice of a meeting at which a 

6 shareholder of a bank organized under this chapter or a bank 

7 holding company as defined in section 524.1801 would be 

8 entitled to ~he-~±~h~s-a~d-~emedies-o£-a-d±sse~~i~~ 

9 sha~ehoider appraisal rights, such bank or bank holding 

10 company may seek a declaratory judgment to establish the fair 

11 value for purposes of section 490.1301, subsection 4, of 

12 shares held by such shareholders. Another cause of action or 

13 a counterclaim shall not be joined with such a declaratory 

14 action. A declaratory judgment shall be filed in the county 

15 where the principal place of business of the bank or bank 

16 holding companx is located. The court shall appoint an 

17 attorney to represent minority shareholders. All shareholders 

18 of the bank or bank holding company shall be served with 

19 notice of the action and be advised of the name, address, and 

20 telephone number of the attorney appointed to represent 

21 minority shareholders. The attorney appointed to represent 

22 minority shareholders shall select an appraiser to give an 

23 opinion of the fair value of such shares. The bank or bank 

24 holding company may select an appraiser to give an op1n1on on 

25 the fair value of the shares of the bank or bank holding 

26 company. Any shareholder may participate individually and 

27 present evidence of the fair value of such shareholder's 
r 

28 shares. All court costs, appraiser's fees, and the fees and 

29 expenses of the attorney appointed to represent the minority 

30 shareholders shall be assessed against the bank or the bank 

31 holding company. A judgment in the action shall not determine 

32 fair value for a share to be less than the stockholders' 

33 equity in the bank disclosed in its last statement of 

34 condition filed under section 524.220 or the total equity 

35 capital of the bank holding company disclosed in the most 
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1 recent report filed by the bank holding company with the board 

2 of governors of the federal reserve system, divided by the 

3 number of shares outstanding. A final judgment in the action 

4 shall establish fair value for the purposes of chapter 490, 

5 division XIII and shall be disclosed to the shareholders in 

6 the notice to shareholders of the meeting to approve the 

7 transaction that gives rise to o±sse"~ers~ appraisal rights. 

8 If the proposed transaction is approved by the shareholders, 

9 upon consummation of the proposed transaction the fair value 

10 so established shall be paid to each shareholder entitled to 

11 payment for the shareholder's shares upon receipt of such 

12 shareholder's share certificates. 

13 Sec. 117. Section 524.1408, Code 2001, is amended to read 

14 as follows: 

15 524.1408 MERGER OF CORPORATION SUBSTANTIALLY OWNED BX A 

16 STATE BANK. 

17 f state bank owning at least ninety percent of the 

18 outstanding shares, of each class, of another corporation 

19 which it is authorized to own under this chapter, may merge 

20 the other corporation into itself without approval by a vote 

21 of the shareholders of either the state bank or the subsidiary 

22 corporation. The board of directors of the state bank shall 

23 approve a plan of merger, mail to shareholders of record of 

24 the subsidiary corporation, and prepare and execute articles 

25 of merger in the manner provided for in section 496~ii94 

26 490.1105. The articles of merger, together with the 

27 applicable filing and recording fees, shall be delivered to 

28 the superintendent who shall, if the superintendent approves 

29 of the proposed merger and if the superintendent finds the 

30 articles of merger satisfy the requirements of this section, 

31 deliver them to the secretary of state for filing and 

32 recording in the secretary of state's office, and they shall 

33 be filed in the office of the county recorder. The secretary 

34 of state upon filing the articles of merger shall issue a 

35 certificate of merger and send the certificate to the state 
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1 bank and a copy of it to the superintendent. 

2 Sec. 118. Section 524.1417, Code 2001, is amended to read 

3 as follows: 

4 524.1417 R%SH~S APPRAISAL RIGHTS OF B%SSEN~!N6 SHAREHOLDER 

5 OF CONVERTING STATE OR NATIONAL BANK OR FEDERAL SAVINGS 

6 ASSOCIATION. 

7 1. A shareholder of a state bank whieh that converts into 

8 a national bank or federal savings association who objects to 

9 the plan of conversion is entitled to ~he-ri9h~~-and-remed±e~ 

10 o£-e-d±~~ent±ng-~harehoider appraisal rights as provided in 

11 chapter 490, division XIII. 

12 2. If a shareholder of a national bank or federal savings 

13 association;-wh±eh that converts into a state bank, objects to 

14 the plan of conversion and complies with the requirements of 

15 applicable laws of the United States, the resulting state bank 

16 is liable for the value of the shareholder•s shares as 

17 determined in accordance with such laws of the United States. 

18 Sec. 119. Section 533.4, subsection 27, Code 2001, is 

19 amended to read as follows: 

20 27. To provide indemnity for the director, officer, or 

21 employee in the same fashion that a corporation organized 

22 under chapter 490 could under sections 490.850 through 490~858 

23 490.859; however, where those sections provide for action by 

24 shareholders the provision is applicable to action by members 

25 of the credit union and where the sections have reference to 

26 the corporation organized u,nder chapter 490, the provision is 

27 ~pplicable to the association organized under this chapter. 

28 Sec. 120. Section 534.504, Code 2001, is amended to read 

29 as follows: 

30 

31 

~34.504 MEETINGS OF STOCKHOLDERS. 

Sections 490.701 through 490~73! 490.732 apply to stock 

32 associations. 

33 Sec. 121. Section 534.605, subsection 4, Code Supplement 

34 2001, is amended to read as follows: 

35 ~· An association operating under this chapter may 
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1 indemnify any present or former director, officer, or employee 

2 in the manner and in the instances authorized in sections 

3 490.850 through 498.858 490.859. If the association is a 

4 mutual association, the references in those sections to 

5 stockholder shall be deemed to be references to members. 

6 Sec. 122. Section 534.607, Code 2001, is amended to read 

7 as follows: 

8 534.607 INDEMNIFICATION. 

9 Except as otherwise provided in section 534.602, sections 

10 490.850 through 499•858 490.859 apply to associations 

11 incorporated under this chapter. 

~12 Sec. 123. Sections 490.1022, 490.1327, 490.1328, and 

13 490.1621, Code 2001, are repealed. 

14 Sec. 124. CODE EDITOR DIRECTIVE. The following division 

15 and part titles shall be changed by the Code editor: 

16 1. Division XII shall be retitled DISPOSITION OF ASSETS. 

17 2. Division XIII shall be retitled APPRAISAL RIGHTS. 

18 3. Division XIII, Part A, shall be retitled RIGHT TO 

19 APPRAISAL AND PAYMENT FOR SHARES. 

20 4. Division XIII, Part B, shall be retitled PROCEDURE FOR 

21 EXERCISE OF APPRAISAL RIGHTS. 

22 Sec. 

23 1, 2003. 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

125. EFFECTIVE DATE. This Act, takes effect January 
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AN ACT 
REGARDING BUSINESS CORPORATIONS, AND PROVIDING AN EFFECTIVE DATE. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

Section 1. Section 490.120, subsections 4, 7, 9, and 10, 

Code 2001, are amended to read as follows: 
4. The document must be typewritten or printed. ~ 

document is electronically transmitted, it must be in a format 
that can be retrieved or reproduced in typewritten or printed 
form, 

7. The person executing the document shall sign it and 
state beneath or opposite the person's signature, the person's 
name and the capacity in which the person signs. The document 
may, but need not, contain~ 

a~--~he ~ corporate sea~sT seal, 
b~--Aft-attestaticft-by-the-seeretary-er-aft-assistaftt 

seeretaryT 

e~--Aft attestation, acknowledgment, 2r verification7-er 
preo£. 

The secretary of state may accept for filing a document 
containing a copy of a signature, however made. 

9. The document must be delivered to the office of the 
secretary of state for filing aftd-mast-be-aeeempaftied-by-tne 
eerreet-Ei~tft~-fee. Delivery may be made by electronic 
transmission if and to the extent permitted by the secretary 
of state. If it is filed in typewritten or printed form and 
not transmitted electronically, the secretary of state may 
require one exact or conformed copy to be delivered with the 
document, except as provided in sections 490.503 and 490.1509. 

10. ~he-seeretary-oE-atate-may-adopt-r~~es-fer-the 

e~eetrenie-£i~iftg-e£-dee~menta-aftd-the-eerti£ieatioft-e£ 

e%eetrenieaiiy-£~ied-deeaaeftta~ When the document is 
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delivered to the office of the secretary of state for filing, 
the correct filing fee, and any franchise tax, license fee, or 
penalty, shall be paid in a manner permitted by the secretary 
of state. 

Sec. 2. Section 490.120, Code 2001, is amended by adding 
the following new subsection: 

NEW SUBSECTION, 11. The secretary of state may adopt 
rules for the electronic filing of documents and the 
certification of electronically filed documents. 

Sec. 3. Section 490,123, subsection 1, Code 2001, is 
amended to read as follows: 

1. Except as provided in subsection 2 and section 490.124, 

subsection 3, a document accepted for filing is effective at 
the later of the following times: 

a. At the date and time of filing oft-the-date-it-is-rile~, 
as evidenced by such means as the secretary of stateLs-date 
Sftd-t~me-endersemeftt-oft-the-or~gina~-deeament state may use 
for the purpose of recording the date and time of filing. 

b. At the time specified in the document as its effective 
time on the date it is filed. 

Sec. 4. Section 490.124, subsections 1 and 2, Code 2001, 

are amended to read as follows: 
1. A domestic or foreign corporation may correct a 

document filed by the secretary of state if the document 
satisfies one er-beth of the following reqairemeftts: 

a. eentains The document contains an ifteerreet-statemeftt 
inaccuracy. 

b. Was The document was defectively executed, attested, 
sealed, verified, or acknowledged. 

c. The electronic transmission was defective. 
2. A document is corrected by complying with both of the 

following: 
a. By preparing articles of correction that satisfy all of 

the following ~equirements: 
(l) Describe the document, including its filing date, or 

attach a copy of it to the articles. 
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(2) Specify the ineerree~-s~a~ement-and-the-reason-it-ia 
ineerreet-er-the-manner-in-whieh-the-exee~tien-was-eereeti•e 

inaccuracy or defect to be corrected. 
(3) Correct the ineerree~-sta~ement-er-dereeti•e-exee~~ien 

inaccuracy or defect. 
b. By delivering the articles to the secretary of state 

for filing. 
Sec. 5. Section 490.125, subsection 2, Code 2001, is 

amended to read as follows: 
2. The secretary of state files a document by s~ampin~-er 

e~herwise-endersin~-Ufi~edUT-te~e~her-wi~h-~he-seeretaryis 

name-and-errieiai-titie-and recording it as filed on the date 

and time of receiptT-en-both-~he-deedment-and-tne-reeeipt-rer 
~ne-riiing-ree. After filing a document, except the biennial 

report required by section 490.1622, and except as provided in 
sections 490.503 and 490.1509, the secretary of state shall 
deliver ~he-8oeumentT-witn-the-£iiing-£ee-reeeiptT-er 
aeknewied~ment-o£-reeeip~-i£-ne-fee-is-requiredT-attaehedT to 
the domestic or foreign corporation or its representative ! 
copy of the document with an acknowledgement of the date and 
time of filing. 

Sec. 6. Section 490.127, Code 2001, is amended to read as 
follows: 

490.127 EVIDENTIARY EFFECT OF COPY OF FILED DOCUMENT. 
A certificate attached-to from the secretary of state 

delivered with a copy of a document filed by the secretary of 
stateT-beering-tne-seeretary-ef-sta~eis-signstdreT-whieh-may 

be-in-!aesimiie7-and-tne-sea%-e£-~he-see~etary-er-state7 ia 

conclusive evidence that the original document is on file with 
the secretary of state. 

Sec. 7. Section 490.140, subsection 6, Code Supplement 

2001 1 is amended to read as follows: 
6. "Deliver" i,e'l:ttdes-ma~% or "delivery" means any method 

of delivery used in conventional commercial practice, 
including delivery in person, by mail, commercial delivery, 
and electronic transmission. 

4 
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Sec. 8. Section 490.140, Code Supplement 2001, is amended 
by adding the following new subsections: 

NEW SUBSECTION. BA. "Electronic transmission" or 
"electronically transmitted" means any process of 

communication not directly involving the physical transfer of 

paper that is suitable for the retention, retrieval, and 
reproduction of information by the recipient. 

NEW SUBSECTION. 23A. "Sign" or "signature" includes any 
manual, facsimile, conformed, or electronic signature. 

NEW SUBSECTION. 28. "Voting power" means the current 
power to vote in the election of directors. 

Sec. 9. Section 490.141, subsections 1, 2, 3, and S, Code 

2001, are amended to read as follows: 
1. Notice under this chapter must be in writing unless 

oral notice is reasonable under the circumstances. Notice by 
electronic transmission is written notice. 

2. Notice may be communicated in person; by ~eiephene7 
~eie9raphT-teietypeT-o~-o~her-£erm-e£-w~re-or-wireiess 

eemmttftiea~ieftr-er-by-maii-er-pri•a~e-eerrier mail or other 
method of delivery; or by telephone, voice mail, or other 
electronic means. If these forms of personal notice are 
impracticable, notice may be communicated by a newspaper of 
general circulation in the area where published; or by radio, 
television, or other form of public broadcast communication. 

3. Written notice by a domestic or foreign corporation to 
its shareholder, if in a comprehensible form, is effective 

when-maiiedT according to one of the following: 

a. Upon deposit in the United States mail, if mailed 
postpaid and correctly addressed to the shareholder's address 
shown in the corporation's current record of shareholders. 

b. When electronically transmitted to the shareholder in a 
manner authorized by the shareholder. 

S. Except as provided in subsection 3, written notice, if 

in a comprehensible form, is effective at the earliest of the 
following: 

a. When received. 
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b. Five days after its deposit in the united States mail, 
as-evideneed-by-the-postmarkT if mailed postpaid and correctly 
addressed. 

c. On the date shown on the return receipt, if sent by 
registered or certified mail, return receipt requested, and 
the receipt is signed by or on behalf of the addressee. 

Sec. 10. Section 490.202, subsection 2, Code 2001, is 

amended to read as follows: 
2. The articles of incorporation ~ay set forth any or all 

of the following: 
a. The names and addresses of the individuals who are to 

serve as the initial directors. 
b. Provisions not inconsistent with law regarding: 
(l) The purpose or purposes for which the corporation is 

organized. 
(2) Managing the business and r~ulating the affairs of 

the corporation. 
(3) Defining, limiting, and regulating the powers of tbe 

corporation, its board of directors, and shareholders. 
(4) A par value for authorized shares or classes of 

shares. 
(5) The imposition of personal liability on shareholders 

for the debts of the corporation to a specified extent and • 

upon specified conditions. 
c. Any provision that under this chapter is required or 

permitted to be set forth in the bylaws. 
d. A-provisien-eonsistent-with-seetien-499~93i~ ! 

provision eliminating or limiting the liability of a director 
to the corporation or its shareholders for money damages for 
any action taken, or any failure to take any action, as a 
director, except liability for any of the following: 

(1) The amount of a financial benefit received by a 
director to which the director is not entitled. 

(2) An intentional infliction of harm on the corporation 
or the shareholders. 

(3) A violation of section 490.833. 

(4) An intentional violation of criminal law. 
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e. A provision permitting or making obligatory 
indemnification of a director for liability, as defined in 
section 490.850, subsection 5, to any person for any action 
taken, or any failure to take any action, as a director, 
except liability for any of the following: 

(1) Receipt of a financial benefit to which the person is 
not entitled. 

(2) An intentional infliction of harm on the corporation 
or its shareholders. 

(3) A violation of section 490.833. 

(4) An intentional violation of criminal law. 
f. A provision eliminating or limiting the liability of a 

director to the corporation or its shareholders for money 
damages for any action taken, or any failure to take any 
action, as a director, except liability for any of the 
following: 

(1) The amount of a financial benefit received by a 
director to which the director is not entitled. 

(2) An intentional infliction of harm on the corporation 
or the shareholders. 

(3) A violation of section 490.933, 

(4) An intentional violation of criminal law. 
A provision shall not eliminate or limit the liability of a 

director for an act or omission occurring prior to the date 
when the provision in the articles of incorporation becomes 
effective. 

Sec. 11. Section 490.621, Code 2001, is amended by adding 
the following new subsection: 

NEW SUBSECTION. 6. a. An issuance of shares or other 
securities convertible into or rights exercisable for shares, 
in a transaction or a series of integrated transactions, 
requires approval of the shareholders, at a meeting at which a 
quorum exists consisting of at least a majority of the votes 
entitled to be cast on the matter, if both of the following 
conditions are satisfied: 

(l) The shares, other securities, or rights are issued for 
consideration other than cash or cash equivalents. 
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(2) The voting power of shares that are issued and 
issuable as a result of the transaction or series of 
integrated transactions will comprise more than twenty percent 

of the voting power of the shares of the corporation that were 

outstanding immediately before the transaction. 
b. For purposes of this subsection, the following shall 

apply: 
(1) For purposes of determining the voting power of shares 

issued and issuable as a result of a transaction or series of 
integrated transactions, the voting power of shares shall be 
the greater of the following: 

(a) The voting power of the shares to be issued. 
(b) The voting power of the shares that would be 

outstanding after giving effect to the conversion of 
convertible shares and other securities and the exercise of 

rights to be issued. 
(2) A series of transactions is integrated if consummation 

of one transaction is made contingent on consummation of one 
or more of the other transactions. 

Sec. 12. Section 490.631, subsections 2 and 3, Code 2001, 

are amended to read as follows: 
2. If the articles of incorporation prohibit the reissue 

of the acquired shares, the number of authorized shares is 
reduced by the number of shares acquiredy-effeetive-~~en 

amendMent-e£-t~e-artieiea-e£-ineer~ret*en. 

3T--~he-beard-e!-direeters-may-adept-ert*eies-e£-emendment 

under-this-seet*en-withe~t-shareheider-aet*eny-end-deiiver 

them-te-the-seeretery-e£-state-£er-£iiin9T--~he-ertie%es-must 

set-ferth-a%%-e£-the-fei%ewin9T 
aT--~he-name-e£-the-eerperetienT 

bT--~he-reduetien-in-the-n~ber-e£-e~therieed-sheresy 

itemieed-by-e%ess-end-seriesT 
eT--!he-tetai-number-e£-e~therieed-sheresy-itemieed-by 

e%ass-end-series7-remainin9-efter-reduetien-e£-the-sheresT 
Sec. 13. Section 490.640, Code 2001, is amended by adding 

the following new subsection: 
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NEW SUBSECTION. 7. This section shall not apply to 
distributions in liquidation under division XIV. 

Sec. 14. Section 490.702, subsection 1, Code 2001, is 

amended to read as follows: 

1. Except as provided in subsection 5, a corporation shall 
hold a special meeting of shareholders upon the occurrence of 
either of the following: 

a. On call of its board of directors or the person or 
persons authorized to call a special meeting by the articles 

of incorporation or bylaws. 
b. If the herders shareholders of at least ten percent of 

all the votes entitled to be cast on any issue proposed to be 
considered at the proposed special meeting sign, date, and 
deliver to the eorperetien~s-seeretery corporation one or more 
written demands for the meeting describing the purpose or 

purposes for which it is to be held, provided that the 
articles of incorporation may fix a lower percentage or a 
higher percentage not exceeding twenty-five percent of all the 
votes entitled to be cast on any issue proposed to be 
considered. Unless otherwise provided in the articles of 
incorporation, a written demand for a special meeting may be 
revoked by a writing to that effect received by the 
corporation prior to the receipt by the corporation of demands 
sufficient in number to require the holding of a special 

meeting. 
Sec. 15. Section 490.704, subsection 2, Code 2001, is 

amended to read as follows: 

2. A written consent shall bear the date of signature of 

each shareholder who signs the consent and no written consent 
is effective to take the corporate action referred to in the 
consent unless, within sixty days of the earliest dated 
consent delivered in the manner required by this section to 
the corporation, written consents signed by a sufficient 
number of holders to take action are delivered to the 

corporation. A written consent may be revoked by a writing to 
that effect received by the corporation prior to the receipt 
by the corporation of unrevoked written consents sufficient in 
number to take corporate action. 
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Sec. 16. NEW SECTION. 490.708 CONDUCT OF THE MEETING. 
1. At each meeting of shareholders, a chairperson shall 

preside. The chairperson shall be appointed as provided in 
the bylaws or, in the absence of such provisions, by the 
board. 

2. The chairperson, unless the articles of incorporation 

or bylaws provide otherwise, shall determine the order ot 
business and shall have the authority to establish rules for 
the conduct of the meeting. 

3. Any rules adopted for, and the conduct of, the meeting 

shall be fair to shareholders. 
4. The chairperson of the meeting shall announce at the 

meeting when the polls close for each matter voted upon. It 
no announcement is made, the polls shall be deemed to have 
closed upon the final adjournment of the meeting. After the 
polls close, no ballots, proxies, or votes nor any revocations 
or changes to any ballots, proxies, or votes may be accepted. 

Sec. 17. Section 490.722, subsections 2, 3, 4, and 8, Code 
2001, are amended to read as follows: 

2. A shareholder or the shareholder's agent or attorney
in-tact may appoint a proxy to vote or otherwise act for the 
shareholder by signing an appointment form,-either-~ersonaiiy 
or-by-the-shareheiderLs-attorney-in-faet or by an electronic 

transmission. An electronic transmission must contain or be 
accompanied by information from which one can determine that 
the shareholder, the shareholder's agent, or the shareholder's 
attorney-in-fact authorized the electronic transmission. 

3. An appointment of a proxy is effective when a signed 

appointment form or an electronic transmission of the 
appointment is received by the seeretary-or-other-offieer-er 
a9ent inspector of election or the officer or agent of the 
corporation authorized to tabulate votes. An appointment is 
valid for eleven months unless a longer period is expressly 
provided in the appointment form. 

4. An appointment of a proxy is revocable by-the 

sharehoider unless the appointment form eonspie~e~siy Q! 

electronic transmission states that it is irrevocable and the 

House File 2509, p. 10 

appointment is coupled with an interest. Appointments coupled 
with an interest include, but are not limited to, the 
appointment of: 

a. A pledgee. 
b. A person who purchased or agreed to purchase the 

shares. 

c. A creditor of the corporation who extended it credit 
under terms requiring the appointment. 

d. An employee of the corporation whose employment 
contract requires the appointment. 

e. A party to a voting agreement created under section 
490.731. 

8. Subject to section 490.724 and to any express 
limitation on the proxy's authority a~pearin9-on-the-£aee-e£ 
stated in the appointment form or electronic transmission, a 

corporation is entitled to accept the proxy's vote or other 
action as that of the shareholder making the appointment. 

Sec. lB. Section 490.724, subsections 4 and 5, Code 2001, 

are amended to read as follows: 

4. The corporation and its officer or agent who accepts or 
rejects a vote, consent, waiver, or proxy appointment in good 
faith and in accordance with the standards of this section 2! 
section 490.722, subsection 2, are not liable in damages to 

the shareholder for the consequences of the acceptance or 
rejection. 

s. Corporate action based on the acceptance or rejection 
of a vote, consent, waiver, or proxy appointment under this 
section or section 490.722, subsection 2, is valid unless a 

court of competent jurisdiction determines otherwise. 
Sec. 19. Section 490.727, subsection 1, Code 2001, is 

amended to read as follows: 

1. The articles of incorporation or bylaws may provide for 
a greater quorum or voting requirement for shareholders or 
voting groups qf shareholders than is provided for by this 
chapter. 

Sec. 20. Section 490.728, subsection 1, Code 2001, is 
amended to read as follows: 

H.F. 2509 
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1. Unless otherwise provided in the articles of 
incorporation, directors are elected by a ms;e~~ty plurality 
of the votes cast by the shares entitled to vote in the 
election at a meeting at which a quorum is present. 

Sec. 21. NEW SECTION. 490.729 INSPECTORS OF ELECTION. 
1. A corporation having any shares listed on a national 

securities exchange or regularly traded in a market maintained 
by one or more members of a national or affiliated securities 
association shall, and any other corporation may, appoint one 
or more inspectors to act at a meeting of shareholders and 
make a written report of the inspectors' determinations. Each 
inspector shall take and sign an oath faithfully to execute 
the duties of inspector with strict impartiality and according 

to the best of the inspector's ability. 

2. The inspectors shall do all of the following: 
a. Ascertain the number of shares outstanding and the 

voting power of each. 
b. Determine the shares represented at a meeting. 
c. Determine the validity of proxies and ballots. 

d. Count all votes. 
e. Determine the result. 
3. An inspector may be an officer or employee of the 

corporation. 
Sec. 22. NEW SECTION. 49G.732 SHAREHOLDER AGREEMENTS. 
1. An agreement among the shareholders of a corporation 

that complies with this section is effective among the 

shareholders and the corporation even though it is 
inconsistent with one or more other provisions of this chapter 
in that it does one of the following: 

a. Eliminates the board of directors or restricts the 

discretion or powers of the board of directors. 
b. Governs the authorization or making of distributions 

whether or not in proportion to ownership of shares, subject 
to the limitations in section 49G.640. 

c. Establishes who shall be directors or officers of the 
corporation, or their terms of office or manner of selection 
or removal. 
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d. Governs, in general or in regard to specific matters, 
the exercise or division of voting power by or between the 
shareholders and directors or by or among any of them, 
including use of weighted voting rights or director proxies. 

e. Establishes the terms and conditions of any agreement 
for the transfer or use of property or the provision of 
services between the corporation and any shareholder, 
director, officer, or employee of the corporation, or among 
any of them. 

f. Transfers to one or more shareholders or other persons 
all or part of the authority to exercise the corporate powers 
or to manage the business and affairs of the corporation, 
including the resolution of any issue about which there exists 

a deadlock among directors or shareholders. 
g. Requires dissolution of the corporation at the request 

of one or more of the shareholders or upon the occurrence of a 
specified event or contingency. 

h. Otherwise governs the exercise of the corporate powers 
or the management of the business and affairs of the 

corporation or the relationship among the shareholders, the 
directors, and the corporation, or among any of them, and is 

not contrary to public policy. 
2. An agreement authorized by this section must satisfy 

all of the following requirements: 
a. Be set forth in one of the following places and 

manners: 
(1) The articles of incorporation or bylaws and approved 

by all persons who are shareholders at the time of the 

agreement. 
(2) In a written agreement that is signed by all persons 

who are shareholders at the time of the agreement and is made 

known to the corporation. 
b. Be subject to amendment only by all persons who are 

shareholders at the time of the amendment, unless the 
agreement provides otherwise. 

c. Be valid for ten years, unless the agreement provides 

otherwise. 
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3, The existence of an agreement authorized by this 
section shall be noted conspicuously on the front or back of 
each certificate for outstanding shares or on the information 
statement required by section 490.626, subsection 2. If at 
the time of the agreement the corporation has shares 

outstanding represented by certificates, the corporation shall 
recall the outstanding certificates and issue substitute 
certificates that comply with this subsection. The failure to 
note the existence of the agreement on the certificate or 
information statement shall not affect the validity of the 
agreement or any action taken pursuant to it. Any purchaser 
of shares who, at the time of purchase, did not have knowledge 
of the existence of the agreement shall be entitled to 
recision of the purchase. A purchaser shall be deemed to have 
knowledge of the existence of the agreement if its existence 
is noted on the certificate or information statement for the 
shares in compliance with this subsection and, if the shares 
are not represented by a certificate, the information 
statement is delivered to the purchaser at or prior to the 
time of purchase of the shares. An action to enforce the 

right of recision authorized by this subsection must be 
comnenced within the earlier of ninety days after discovery of 

the existence of the agreement or two years after the time of 

purchase of the shares. 
4. An agreement authorized by this section shall cease to 

be effective when shares of the corporation are listed on a 
national securities exchange or regularly traced in a market 

maintained by one or more members of a national or affiliated 
securities association. If the agreement ceases to be 
effective for any reason, the board of directors may, if the 
agreement is contained or referred to in the corporation's 
articles of incorporation or bylaws, adopt an amendment to the 
articles of incorporation or bylaws, without shareholder 
action, to delete the agreement and any references to it. 

5. An agreement authorized by this section that limits the 
discretion or powers of the board of directors shall relieve 
the directors of, and impose upon the person or persons in 
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whom such discretion or powers are vested, liability for acts 
or omissions imposed by law on directors to the extent that 

the discretion or powers of the directors are limited by the 

agreement. 
6. The existence or performance of an agreement authorized 

by this section shall not be a ground for imposing personal 
llability on any shareholder for the acts or debts of the 
corporation even if the agreement or its performance treats 
the corporation as if it were a partnership or results in 
failure to observe the corporate formalities otherwise 
applicable to the matters governed by the agreement. 

1. Incorporators or subscribers for shares may act as 
shareholders with respect to an agreement authorized by this 
section if no shares have been issued when the agreement is 

made, 
Sec. 23. Section 490.740, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 
490.740 DEFINITIONS. 
In this part, unless the context otherwise requires: 
l. "Derivative proceeding" means a civil suit in the right 

of a domestic corporation or, to the extent provided in 

section 490.747, in the right of a foreign corporation. 
2. "Shareholder" includes a beneficial owner whose sharea 

are held in a voting trust or held by a nominee on the 

beneficial owner's behalf. 
Sec. 24, NEW SECTION. 490.741 STANDING. 
A shareholder shall not commence or maintain a derivative 

proceeding unless the shareholder satisfies both of the 

following: 
1. Was a shareholder of the corporation at the time of the 

act or omission complained of or became a shareholder through 
transfer by operation of law from one who was a shareholder at 

that time. 
2. Fairly and adequately represents the interests of the 

corporation in enforcing the right of the corporation, 
Sec, 25. NEW SECTION, 490.742 DEMAND. 

H.F. 2509 
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A shareholder shall not commence a derivative proceeding 
until both of the following have occurred: 

1. A written demand has been made upon the corporation to 

take suitable action. 
2. Ninety days have expired from the date the demand waa 

made, unless the shareholder has earlier been notified that 

the demand has been rejected by the corporation or unless 

irreparable injury to the corporation would result by waiting 

for the expiration of the ninety-day period. 
Sec. 26. NEW SECTION. 490.743 STAY OF PROCEEDINGS. 

If the corporation commences an inquiry into the 
allegations made in the demand or complaint, the court may 
stay any derivative proceeding for a period of time as the 

court deems appropriate. 
Sec. 27. NEW SECTION. 490.744 DISMISSAL. 

1. A derivative proceeding shall be dismissed by the court 
on motion by the corporation if one of the groups specified in 

subsection 2 or 6 has determined in good faith after 
conducting a reasonable inquiry upon which its conclusions are 
based that the maintenance of the derivative proceeding is not 
in the best interests of the corporation. A corporation 
moving to dismiss on this basis shall submit in support of the 
motion a short and concise statement of the reasons for its 

determination. 
2. Unless a panel is appointed pursuant to subsection 6, 

the determination in subsection 1 shall be made by one of the 

following: 
a. A majority vote of independent directors present at a 

meeting of the board of directors if the independent directors 

constitute a quorum. 
b. A majority vote of a committee consisting of two or 

more independent directors appointed by majority vote of 
independent directors present at a meeting of the board of 
directors, whether or not such independent directors 

constitute a quorum. 
3. None of the following shall by itself cause a director 

to be considered not independent for purposes of this section: 
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a. The nomination or election of the director by persons 
who are defendants in the derivative proceeding or against 
whoro action is demanded. 

b. The naming of the director as a defendant in the 
derivative proceeding or as a person against whom action is 

demanded. 

c. The approval by the director of the act being 

challenged in the derivative proceeding or demand if the act 

resulted in no personal benefit to the director. 
4. If a derivative proceeding is commenced after a 

determination has been made rejecting a demand by a 
shareholder, the complaint shall allege with particularity 
facts establishing one of the following: 

a. That a majority of the board of directors did not 
consist of independent directors at the time the determination 
was made. 

b. That the requirements of subsection 1 have not been 

met. 
All discovery and other proceedings shall be stayed during 

the pendency of any motion to dismiss unless the court finds 
upon the motion of any party that particularized discovery is 
necessary to preserve evidence or prevent undue prejudice to 
that party. 

5. If a majority of the board of directors does not 
consist of independent directors at the time the determination 

is made, the corporation shall have the burden of provinq that 

the requirements of subsection 1 have been met. If a majority 
of the board of directors consists of independent directors at 
the time the determination is made, the plaintiff shall have 

the burden of proving that the requirements of subsection l 

have not been met. 
6. The court may appoint a panel of one or more 

independent persons upon motion by the corporation to make a 
determination whether the maintenance of the derivative 
proceeding is in the best interests of the corporation. In 
such case, the plaintiff shall have the burden of proving that 

the requirements of subsection 1 have not been met. 

"". ,· 
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Sec. 28. NEW SECTION. 490.745 DISCONTINUANCE OR 

SETTLEMENT. 
A derivative proceeding shall not be discontinued or 

settled without the court's approval. If the court determines 
that a proposed discontinuance or settlement will 
substantially affect the interests of the corporation's 
shareholders or a class of shareholders, the court shall 
direct that notice be given to the shareholders affected. 

Sec. 29. NEW SECTION. 490.746 PAYMENT OF EXPENSES. 
On termination of the derivative proceeding, the court may 

do either of the following: 
1. Order the corporation to pay the plaintiff's reasonable 

expenses, including attorney fees incurred in the proceeding, 
if it finds that the proceeding has resulted in a substantial 
benefit to the corporation. 

2. Order the plaintiff to pay any defendant's reasonable 
expenses, including attorney fees incurred in defending the 
proceeding, if it finds that the proceeding was commenced or 
maintained without reasonable cause or for an improper 

purpose. 
Sec. 30. NEW SECTION. 490.747 APPLICABILITY TO FOREIGN 

CORPORATIONS. 

In any derivative proceeding in the right of a foreign 
corporation, the matters covered by this part shall be 
governed by the laws of the jurisdiction of incorporation of 
the foreign corporation except for sections 490.743, 490.745, 

and 490.746. 

Sec. 31. Section 490.801, Code 2001, is amended to read as 

follows: 
490.801 REQUIREMENT FOR AND DUTIES OF BOARD OF DIRECTORS. 

1. Except as provided in s~bsee~ieft-3 section 490.732, 

each corporation must have a board of directors. 
2. All corporate powers shall be exercised by or under the 

authority of, and the business and affairs of the corporation 

managed~ under the direction of, its board of directors, 

subject to any limitation set forth in the articles of 
incorporation, or in an agreement authorized under section 
490.732. 
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~T--A-eerperatie~-~avi~~-fifty-er-fewer-s~arehciders-may 

dispense-with-er-ii~it-the-a~~herity-ef-a-&eard-e£-direetc~s 

by-deserieing-in-its-artieies-cr-inecrpcra~icft-whe-wiii 

perfer~-se~e-er-a%1-o£-the-d~ties-ef-a-beard-e£-direetersT 

Sec. 32. Section 490.803, subsections 2, 3, and 4, Code 
2001, are amended to read as follows: 

2. %£-a-beard-e£-diree~ers-has-pewer-~e-fix-er-ehange-the 

n~~ber-ef-diree~ersT-the-besrd-may-ifterease-er-deeresse-by 

thirty-pereen~-er-iess-~he-n~mber-e£-diree~ers-ias~-appreYed 

by-tne-shareheidersT-b~t-eniy-the-shareheiders-may-inerease-er 

deerease-by-mere-~han-~hirty-pereent-tne-n~mber-e£-direeters 

iast-appreYed-by-~he-snareheidersT The number of directors 

may be increased or decreased from time to time by amendment 
to, or in the manner provided in, the articles of 
incorporation or the bylaws. 

3T--~he-artieies-ef-ineerperatien-or-byiaws-may-estabiish-a 

variabie-range-fer-the-size-e£-tne-besrd-e£-direeters-by 
fixing-a-mini~~m-aftd-maxim~m-ft~~ber-e£-direetorsT--1£-a 

yariaeie-raftge-is-estabiishedy-~he-n~mber-ef-direeters-may-be 

£ixed-er-ehaftged-frem-~ime-~e-ti~eT-Wi~htft-t~e-minim~-and 

maxim~m7-by-~he-shareneiders-er-~ne-board-ef-direetersT--Af~er 

shares-are-iss~edT-oniy-tne-snarenelders-may-ehange-tne-range 

£or-tne-size-e£-the-beard-er-ehange-rrem-a-£ixed-te-a 
variabie-range-siee-beard-er-viee-yeraaT 

4T ~ Directors are elected at the first annual 
shareholders' meeting and at each annual meeting thereafter 
unless their terms are staggered under section 490.806, 

Sec. 33. Section 490.809, Code 2001, is amended to read as 
follows: 

490.809 REMOVAL OF DIRECTORS BY JUDICIAL PROCEEDING. 

1. The district court of the county where a corporation's 

principal office or, if none in this state, its registered 
office is located may remove a director of the corporation 
from office in.a proceeding commenced either by or in the 

right of the corporation er-by-its-snarehelders-heiding-at 
ieas~-tweftty-pereeftt-ef-tne-e~tstaftding-shares-ef-any-eiass if 
the court finds that both of the following apply: 

H.F. 2509 
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a. The director engaged in fraudulent er-dishenes~ conduct 
with respect to the corporation or its shareholders, grossly 
abused the POsition of director, or intentionally inflicted 

harm on the corporation. 
b. Remeva%-is Considering the director's course of conduct 

and the inadequacy of other available remedies, removal would 

be in the best interest of the corporation. 
2. A shareholder proceeding on behalf of the corporation 

under subsection 1 shall comply with all of the requirements 
of division VII, part o, except section 490.741. 

iT ~ The court ~hat-remeves-a, in addition to removing 
~ directorL may bar the director from reelection for a 
period prescribed by the court. 

3T--f£-sharehe%ders-ee~enee-a-preeeedin~-~nder-subsee~ien 

%;-~hey-sha%%-ma~e-~he-eerpera~ien-a-par~y-de£endan~T 

4. This section does not limit the equitable powers of the 

court to order other relief. 
Sec. 34. Section 490.821, Code 2001, is amended to read as 

follows: 
490.821 ACTION WITHOUT MEETING. 
1. Bn%ess Except to the extent that the articles of 

incorporation or bylaws previde-e~herwise require that action 
by the board of directors be taken at a meeting, action 

required or permitted by this chapter to be taken a~-a by the 
board of diree~ers4-mee~ing directors may be taken without a 
meeting if ~he-aetien-is-ta~en-by-a%%-members-eE-the-beardT 
~he-ae~ien-must-be-evideneed-by-ene-er-mere-writ~en-eensen~s 

each director signs a consent describing the action ~ 
taken;-signed-by-eaeh-diree~or;-and-ifteiuded-in-~he-minutes-er 

£i%ed-wi~h-the-eerperate-reeerds-re£%eetin~-~he-ae~ien-ta~en 

and delivers it to the corporation. 
2. Action taken under this section is efEee~ive-wheft-~he 

ias~-direetor-s±~ns-ehe-eensentr-uniess-~he-eonseft~-speeifies 

a-di£feren~-e£fee~ive-da~e the act of the board of directors 
when one or more consents signed by all the directors are 
delivered to the corporation. The consent may specify the 

time at which the action taken is to be effective. A 
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director's consent may be withdrawn by revocation signed by 
the director and delivered to the corporation prior to 
delivery to the corporation of unrevoked written consents 
signed by all the directors. 

3. A consent signed under this section has the effect of a 

meeting-vote an action taken at a meeting of the board of 
directors and may be described as such in any document. 

Sec. 35. Section 490.824, subsection 1, unnumbered 
paragraph 1, Code 2001, is amended to read as follows: 

Unless the articles of incorporation or bylaws require a 
different number, or unless otherwise specifically provided in 
this chapter, a quorum of a board of directors consists of 
either: 

Sec. 36. Section 490.825, Code 2001, is amended to read as 
follows: 

490.825 COMMITTEES. 
1. Unless this chapter, the articles of incorporationL or 

~ bylaws provide otherwise, a board of directors may create 
one or more committees and appoint one or more members of the 
board of directors to serve on them any committee. Baeh 
eommi~~ee-~ay-haYe-two-or-more-members7-w~e-serve-at-the 

p%eas~re-e£-the-board-ef-diree~ors~ 

2. ~he Unless this chapter provides otherwise, the 
creation of a committee and appointment of members to it must 
be approved by the greater of either: 

a. A majority of all the directors in office when the 
action is taken. 

b. The number of directors required by the articles of 

incorporation or bylaws to take action under section 490.824. 
J, Sections 490.820 through 490.824;-whieh-goverft 

meet±ftgs;-aet±en-withe~~-meetings;-ne~iee-aftd-waiver-e£ 

ne~iee;-and-q~er~m-aftd-veting-req~iremeft~s-oE-the-board-ef 

diree~ers; apply both to committees of the board and to their 
members as-wei%. 

4. To the extent specified by the board of directors or in 
the articles of incorporation or bylaws, each committee may 

exercise the atttheri~y powers of the board of directors under 
section 490.801. 
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5. A committee shall not, however: 
a. Authorize or approve distributions, except according to 

formula or method, or within limits, prescribed by the board 
of directors. 

b. Approve or propose to shareholders action that this 

chapter requires be approved by shareholders. 

c. Fill vacancies on the board of directors or, subject to 

subsection 7, on any of its committees. 
d7--Amend-ar~ie%es-er-ineorporatio~-p~rs~ant-te-seeeion 

499T%99iT 

e7 ~ Adopt, amend, or repeal bylaws. 
fT--Approve-a-p%an-of-mer~er-net-req~iring-sharehe%der 

appreva%T 
97--A~theri~e-or-approve-reaeq~isitien-ef-sharesT-exeept 

aeeording-to-a-formu%a-er-metned-preseribed-by-~he-board-ef 

direeterST 
ftT--A~theriBe-or-approve-the-iss~anee-or-sa%e-er-eontraet 

for-sale-ef-shares7-or-determine-the-designatien-and-reiative 
rigfttsT-prefereneesT-and-%imitatiens-ef-a-e*ass-er-series-of 
snares7-exeept-that-the-board-of-direetors-may-atttherice-a 
eemmittee-er-a-senior-exeeuti•e-effieer-ef-the-eorporation-to 
do-se-within-%imits-speeiriea%ly-preseribed-by-the-beard-of 
direetersT 

6. The creation of, delegation of authority to, or action 

by a committee does not alone constitute compliance by a 
director with the standards of conduct described in section 
490.830. 

7. The board of directors may appoint one or more 
directors as alternate members of any committee to replace any 
absent or disqualified member during the member's absence or 

disqualification. Unless the articles of incorporation or the 
bylaws or the resolution creating the committee provide 
otherwise, in the event of the absence or disqualification of 
a member of a committee, the member or members present at any 

meeting and not disqualified from voting, unanimously, may 
appoint another director to act in place of the absent or 
disqualified member. 
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Sec. 37. Section 490.830, Code 2001, is amended to read as 
follows: 

490.830 9BNERA& STANDARDS OF CONDUCT FOR DIRECTORS. 

1. A-e~reeter Each member of the board of directors, when 

discharging the duties of a director, shall d~seharge-that 
d~reeter~s-d~ties-as-a-direetor7-~nei~ding-the-d~reeter~s 

d~t~es-as-a-memeer-ef-a-eemmittee !£1 in conformity with all 

of the following: 
a. In good faith. 
b~--wi~h-the-eare-an-erdinariiy-pr~eent-person-ift-a-li~e 

pos~tien-we~~d-exereise-~nder-sim~ier-eire~mstanees~ 

CT ~ rn a manner the director reasonably believes to be 
in the best interests of the corporation. 

2. The members of the board of directors or a committee of 
the board, when becoming informed in connection with their 
decision-making function or devoting attention to their 
oversight function, shall discharge their duties with the care 
that a person in a like position would reasonably believe 
appropriate under similar circumstances. 

3. In discharging board or committee duties, a director 
who does not have knowledge that makes reliance unwarranted is 
entitled to rely on the performance by any of the persons 
specified in subsection 5, paragraph "a", to whom the board 
may have delegated, formally or informally by course of 
conduct, the authority or duty to perform one or more of the 
board's functions that are delegable under applicable law. 

i~ ~ In discharging the-d~reetor~s board or committee 
duties a director, who does not have knowledge that makes 
reliance unwarranted, is entitled to rely on information, 
opinions, reports, or statements, including financial 

statements and other financial data, if prepared or presented 
by any of the fe%lowin9~ persons specified in subsection S. 

s. A director is entitled to rely, in accordance with 
subsection 3 or 4, on any of the following: 

a. One or more officers or employees of the corporation 
whom the director reasonably believes to be reliable and 
competent in the ~a~ters-presented functions perfor~ed or the 

information, opinions, reports, or statements provided. 

H.F. 2509 
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b. Legal counsel, public accountants, or other persons as 
to matters involving skills or expertise the director 
reasonably believes are either of the following: 

(1) Matters within the particular person's professional or 

expert competence. 
(2} Matters as to which the particular person merits 

confidence. 
c. A committee of the board of directors of which the 

director is not a member if the director reasonably believes 

the committee merits confidence. 
37--A-d±~eetor-is-not-aetin9-in-9ood-ea±th-if-the-direetor 

has-~nowied9e-eoneernin9-the-matter-in-question-that-ma~es 

re%ianee-otherwise-permitted-by-s~bseetion-~-~nwarranted7 

47--A-direetor-is-not-i±abie-for-any-aetion-taken-as-a 
direetorT-or-any-£a±%~re-to-take-any-aetionT-if-the-direetor 

~erformed-the-d~tiea-of-the-direetor4s-o£fiee-in-eo~p%±anee 

with-this-seetionT-or-ifT-and-to-the-extent-thatT-iiabiiity 
for-any-auen-aetion-or-faii~re-to-aet-has-been-i±mited-by-the 

artieies-ef-ineorperation-p~rauant-to-seetion-499T63i7 

Sec. 38. Section 490.831, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
490.831 STANDARDS OF LIABILITY FOR DIRECTORS. 
1. A director shall not be liable to the corporation or 

its shareholders for any decision as director to take or not 
to take action, or any failure to take any action, unless the 
party asserting liability in a proceeding establishes both of 

the following: 
a. That any provision in the articles of incorporation 

authorized by section 490.202, subsection 2, paragraph "d", or 
the protection afforded by section 490.832 if interposed as a 

bar to the proceeding by the director, does not preclude 

liability. 
b. That the challenged conduct consisted or was the result 

of one of the following: 
(1) Action not in good faith. 
(2) A decision that satisfies one of the following: 
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ta) That the director did not reasonably believe to be in 
the best interests of the corporation. 

(b) As to which the director was not informed to an extent 

the director reasonably believed appropriate in the 
circumstances. 

(3) A lack of objectivity due to the director's familial, 

financial, or business relationship with, or a lack of 
independence due to the director's domination or control by, 
another person having a material interest in the challenged 
conduct, which also meets both of the following criteria: 

{a} Which relationship or which domination or control 
could reasonably be expected to have affected the director's 
judgment respecting the challenged conduct in a manner adverse 

to the corporation. 
(b} After a reasonable expectation to such effect has been 

established, the director shall not have established that the 
challenged conduct was reasonably believed by the director to 
be in the best interests of the corporation. 

(4) A sustained failure of the director to devote 

attention to ongoing oversight of the business and affairs of 
the corporation, or a failure to devote timely attention, by 
making, or causing to be made, appropriate inquiry, when 

particular facts and circumstances of significant concern 
materialize that would alert a reasonably attentive director 
to the need for such oversight, attention, or inquiry. 

(5} Receipt of a financial benefit to which the director 
was not entitled or any other breach of the director's duties 
to deal fairly with the corporation and its shareholders that 
is actionable under applicable law. 

2. a. A party seeking to hold the director liable for 
money damages shall also have the burden of establishing both 

of the following: 

(1) That harm to the corporation or its shareholders has 
been suffered. 

{2) The harm suffered was proximately caused by the 
director's challenged conduct. 
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b. A party seeking to hold the director liable for other 
money payment under a legal remedy, such as compensation for 
the unauthorized use of corporate assets, shall also have 

whatever persuasion burden may be called for to establish that 

the payment sought is appropriate in the circumstances. 

c. A party seeking to hold the director liable for other 

money payment under an equitable remedy, such as profit 

recovery by or disgorgement to the corporation, shall also 
have whatever persuasion burden may be called for to establish 
that the equitable remedy sought is appropriate in the 
circumstances. 

3. This section shall not do any of the following: 
a. In any instance where fairness is at issue, such as 

consideration of the fairness of a transaction to the 
corporation under section 490.861, subsection 2, paragraph 
"c", alter the burden of proving the fact or lack of fairness 
otherwise applicable. 

b. Alter the fact or lack of liability of a director under 
another section of this chapter, such as the provisions 
governing the consequences of an unlawful distribution under 
section 490.833 or a transactional interest under section 
490.861. 

c. Affect any rights to which the corporation or a 
shareholder may be entitled under another statute of this 

state or the United States. 
Sec. 39. Section 490.832, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 
following: 

490.832 DIRECTOR CONFLICT OF INTEREST. 
1. A conflict of interest transaction is a transaction 

with the corporation in which a director of the corporation 
has a direct or indirect interest. A conflict of interest 
transaction is not voidable by the corporation solely because 
of the director's interest in the transaction if any one of 
the following is true: 

a. The material facts of the transaction and the 
director's interest were disclosed or known to the board of 
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directors or a committee of the board of directors and the 
board of directors or committee authorized, approved, or 
ratified the transaction. 

b. The material facts of the transaction and the 

director's interest were disclosed or known to the 

shareholders entitled to vote and the shareholders authorized, 
approved, or ratified the transaction. 

c. The transaction was fair to the corporation. 
2. For purposes of this section, a director of the 

corporation has an indirect interest in a transaction if 
either of the following is true: 

a. Another entity in which the director has a material 
financial interest or in which the director is a general 
partner is a party to the transaction. 

b. Another entity of which the director is a director, 
officer, or trustee is a party to the transaction and the 
transaction is or should be considered by the board of 
directors of the corporation. 

3. For purposes of subsection 1, paragraph "a", a conflict 
of interest transaction is authorized, approved, or ratified 
if it receives the affirmative vote of a majority of the 
directors on the board of directors or on the committee, who 
have no direct or indirect interest in the transaction, but a 
transaction may not be authorized, approved, or ratified under 

this section by a single director. If a majority of the 
directors who have no direct or indirect interest in the 
transaction vote to authorize, approve, or ratify the 

transaction, a quorum is present for the purpose of taking 

action under this section. The presence of, or a vote cast 
by, a director with a direct or indirect interest in the 
transaction does not affect the validity of any action taken 
under subsection 1, paraqraph "a'", if the transaction is 
otherwise authorized, approved, or ratified as provided in 
that subsectio!l· 

4. For purposes of subsection 1, paragraph "b", a conflict 
of interest transaction is authorized, approved, or ratified 
if it receives the vote of a majority of the shares entitled 

H.F. 2509 
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to be counted under this subsection. Shares owned by or voted 
under the control of a director who has a direct or indirect 
interest in the transaction, and shares owned by or voted 
under the control of an entity described in subsection 2, 
paragraph "a", shall not be counted in a vote of shareholders 

to determine whether to authorize, approve, or ratify a 
conflict of interest transaction under subsection 1, paragraph 
"bM, The vote of those shares, however, is counted in 
determining whether the transaction is approved under other 
sections of this chapter. A majority of the shares, whether 

or not present, that are entitled to be counted in a vote on 
the transaction under this subsection constitutes a quorum for 
the purpose of taking action under this section. 

Sec. 40, Section 490.833, Code 2001, is amended to read as 

follows: 
490.833 LIABILITY FOR UNLAWFUL DISTRIBUTION. 

1. Uniees-the-direetor-ee~piies-with-the-eppiieabie 

standards-e£-ee"dttet-deseribed-i"-seetien-499T939T-a ~ 
director who votes for or assents to a distribution made-in 

Yieistien-e£-thie-ehapter-er-the-artieies-of-ineerporatien in 
excess of what may be authorized and made pursuant to section 
490.640, subsection 1, or section 490.1409, subsection 1, is 
personally liable to the corporation for the amount of the 

distribution that exceeds what could have been distributed 
without violating this-ehap~@r-er-the-artieies-e~ 
ineerpera~ien section 490,640, subsection 1, or section 
490.1409, subsection 1, if the party asserting liability 
establishes that when taking the action the director did not 

comply with section 490.830. 

2. A director held liable for an unlawful distribution 

under subsection l is entitled to eefttrtb~tieft-frem both of 

the followinq: 
a. E•ery Contribution from every other director who yeted 

for-er-assented-te-the-distribtttio"-withe~~-eoa~ryiftg-with-the 

appiieabie-standards-ef-eend~et-deseribed-ift-aeetien-498~83& 

could be held liable under subsection 1 for the unlawful 
distribution. 
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b. Eaeh Recoupment from each shareholder fer of the pro 
rata portion of the amount of the unlawful distribution the 
shareholder acceptedL knowing the distribution was made in 
violation of this-ehapter-er-the-artie!es-ef-ineerporatieft 
section 490.640, subsection 1, or section 490.1409, subsection 

l· 
3. a. A proceeding to enforce the liability of a director 

under subsection 1 is barred unless it is commenced within two 
years after one of the following dates: 

(1) The date on which the effect of the distribution was 
measured under section 490.640, subsection 5 or 7. 

(2) The date as of which the violation of section 490.640, 

subsection 1, occurred as the consequence of disregard of a 
restriction in the articles of incorporation. 

(3) The date on which the distribution of assets to 
shareholders under section 490.1409, subsection 1, was made. 

b. A proceeding to enforce contribution or recoupment 
under subsection 2 is barred unless it is commenced within one 
year after the liability of the claimant has been finally 

adjudicated under subsection 1. 
Sec. 41. Section 490,840, Code 2001, is amended to read as 

follows: 
490.840 RBeBfRBB OFFICERS. 
1. A corporation has the e~fieers offices described in its 

bylaws or appeiftted designated by the board of directors in 
accordance with the bylaws. 

2. A-dttiy-appeinted The board of directors may elect 
individuals to fill one or more offices of the corporation. 

An officer may appoint one or more officers or-assistant 

e£fieers if authorized by the bylaws or the board of 

directors. 
3. The bylaws or the board of directors shall delegate 

assign to one of the officers responsibility for preparing 
minutes of the directors' and shareholders' meetings and for 

maintaining and authenticating the records of the corporation 

required to be kept under section 490.1601, subsections l and 

~· 
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4. The same individual may simultaneously hold more than 

one office in a corporation. 
Sec. 42. Section 490.842, Code 2001, is amended to read as 

follows: 
490.842 STANDARDS OF CONDUCT FOR OFFICERS. 
1. An officer with-dise~etiona~y-a~tho~ity-shaii-diseha~ge 

the-orriee~~s-duties-unde~-that-autho~ity when performing in 
such capacity shall act in conformity with all of the 
following: 

a. In good faith. 
b. With the care an-ordinariiy-pr~dent ~ person in a 

like position would reasonably exercise under similar 

circumstances. 
c. In a manner the officer reasonably believes to be in 

the best interests of the corporation. 
2. In discharging the person~s officer's duties an 

officer, who does not have knowledge that makes reliance 
unwarranted, is entitled to rely on inrormationT-opinionsT 
~eportsT-or-statementsT-ineluding-rinaneiai-statements-and 

other-rinaneia%-dataT-ir-prepared-or-presented-by-eithe~ ~ 

of the following: 
a. The performance of properly delegated responsibilities 

by one or more employees of the corporation whom the officer 
reasonably believes to be reliable and competent in performing 

the responsibilities delegated. 
e~ ~ ene Information, opinions, reports, or statements, 

including financial statements and other financial data, 
prepared or presented by one or more orriee~s-or employees of 
the corporation whom the officer reasonably believes to be 

reliable and competent in the matters presented. 
b~ ~ Legal counsel, public accountants, or other persons 

retained by the corporation as to matters involving skills or 
expertise the officer reasonably believes are matters within 
the particular person's professional or expert competence~ 
as to which the particular person merits confidence. 

3. An-orrieer-is-not-aeting-in-good-Eaith-ir-the-orrieer 
has-~nowieege-eoneerning-the-matter-in-question-that-~akes 
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reiianee-otherwise-permitted-by-subseetion-i-unwa~~anted~ ~ 

officer shall not be liable as an officer to the corporation 
or its shareholders for any decision to take or not to take 
action, or any failure to take any action, if the duties of 
the officer are performed in compliance with this section. 
Whether an officer who does not comply with this section shall 
have liability will depend in such instance on applicable law, 
including those principles of section 490.831 that have 
relevance. 

4T--An-o££iee~-is-not-%ia~ie-£or-any-aetion-ta~en-as-an 

offteer7-or-any-faii~re-to-take-any-aetionT-i£-the-o££ieer 

pe~formed-the-d~ties-or-the-orrieer~s-orriee-in-eompiianee 

with-this-section~ 

Sec. 43. Section 490.843, Code 2001, is amended to read aa 

follows: 
490.843 RESIGNATION AND REMOVAL OF OFFICERS. 
1. An officer may resign at any time by delivering notice 

to the corporation. A resignation is effective when the 
notice is delivered unless the notice specifies a later 
effective date time. If a resignation is made effective at a 
later date time and the corporation board or appointing 
officer accepts the future effective date time, its the board 
o£-di~eetors or the appointing officer may fill the pending 

vacancy before the effective eate time if the board of 
direeto~s or appointing officer provides that the successor 
does not take office until the effective date time. A 
~esignation-aay-be-oraiiy-eomm~nieated-p~ovided-tnat-the 

~esignation-is-effeetive-on%y-i£-w~itten-notiee-or-the 

~esignation-is-deiive~ed-within-twenty-four-hours-of-saeh-orai 

eommunieationT 
2. A-boa~d-or-direetors-may-remove-any An officer may be 

removed at any time with or without cause by any of the 

following: 
a. The board of directors. 
b. The officer who appointed such officer, unless the 

bylaws or the board of directors provide otherwise. 

H.F. 2509 
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c. Any other officer if authorized by the bylaws or the 
board of directors. 

3. In this section, "appointing officer" means the 
officer, including any successor to that officer, who 

appointed the officer resigning or being removed. 
Sec. 44. Section 490.850, Code 2001, is amended to read as 

follows: 
490.850 DEFINITIONS. 

As used in this part of this chapter, unless the context 

otherwise requires: 
1. "Corporation" includes any domestic or foreign 

predecessor entity of a corporation in a merger cr-o~her 
transaet~c~-~~-wh~eh-the-predeeesser~s-ex~ste~ee-eeased-ttpe~ 

ee~s~mmat±o~-e£-tne-transaetien. 

2. "Director• or "officer" means an individual who is or 

was a director or officer, respectively, of a corporation or 
an-ind±v±dtta% who, while a director or officer of a the 
corporation, is or was serving at the corporation's request as 
a director, officer, partner, trustee, employee, or agent of 

another £erei9~-or domestic or foreign corporation, 
partnership, joint venture, trust, employee benefit plan, or 

other enterprise entity. A director or officer is considered 
to be serving an employee benefit plan at the corporation's 

request if the director's duties to the corporation also 
impose duties on, or otherwise involve services by, that 
director to the plan or to participants in or beneficiaries of 
the plan. "Director" or "officer" includes, unless the 
context requires otherwise, the estate or personal 

representative of a director or officer. 
3. "Disinterested director" means a director who at the 

time of a vote referred to in section 490.853, subsection J, 

or a vote or selection referred to in section 490.855, 

subsection 2 or 3, is not either of the following: 
a. A party to the proceeding. 
b. An individual having a familial, financial, 

professional, or employment relationship with the director 
whose indemnification or advance for expenses is the subject 
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of the decision being made, which relationship would, in the 
circumstances, reasonably be expected to exert an influence on 
the director's judgment when voting on the decision being 
made. 

3~ ~ "Expenses" +~e%~de includes counsel fees. 
•~ .i:_ "Liability" means the obligation to pay a judgment, 

settlement, penalty, fine, including an excise tax assessed 
with respect to an employee benefit plan, or reasonable 
expenses incurred with respect to a proceeding. 

5..- .§..:.. "Official capacity" means: 
a. When used with respect to a director, the office of 

director in a corporation. 
b. When used with respect to an iftd~v±dtta%-ether-~han-a 

d±reeter officer, as contemplated in section 490.856, the 

office in a corporation held by the officer or-the-empiey~eftt 
er-ageney-~eiat~enship-tt~derta~e~-by-the-e~p%eyee-er-age~t-on 

behai£-o£-tne-eerpe~a~±on. 

"Official capacity• does not include service for any other 
fe~e±g~-e~ domestic or foreign corporation or any partnership, 
joint venture, trust, employee benefit plan, or other 
enterp~±se entity. 

6~ 1.!_ "Party" +~e%~des ~ an individual who was, is, or 

is threatened to be made a named defendant or respondent in a 
proceeding. 

~~ .!!...:., "Proceeding" means any threatened, pending, or 
completed action, suit, or proceeding, whether civil, 
criminal, administrative, or investigative and whether formal 
or informal. 

Sec. 45. Section 490.851, Code 2001, is amended to read as 
follows: 

490.851 A8~H9Ri~¥-~9-fNBBMNfP¥ PERMISSIBLE 

INDEMNIFICATION. 

1. Except as otherwise provided in s~bseet±on-4 this 
section, a corporation may indemnify an individual ~ade who is 
a party to a proceeding because the individual is o~-was a 
director against liability incurred in the proceeding if all 
of the following apply: 

a. The individual acted in good faith. 
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b. The individual reasonably believed: 
(1) In the case of conduct in the individual's official 

capacity with-the-eorporatioft, that the individual's conduct 
was in the eorporat±oftLs best interests of the corporation. 

(2) In all other cases, that the individual's conduct was 
at least not opposed to the eorporat±oftLs best interests of 

the corporation. 
c. In the case of any criminal proceeding, the individual 

had no reasonable cause to believe the individual's conduct 
was unlawful, or the individual engaged in conduct for which 
broader indemnification has been made permissible or . 
obligatory under a provision of the articles of incorporation 
as authorized by section 490.202, subsection 2, paragraph "e". 

2. A director's conduct with respect to an employee 
benefit plan for a purpose the director reasonably believed to 
be in the interests of the participants in and beneficiaries 
of the plan is conduct that satisfies the requirement of 
subsection 1, paragraph "b", subparagraph (2), 

3. The termination of a proceedinq by judgment, order, 
settlement, conviction, or upon a plea of nolo contendere or 
its equivalent is not, of itself, determinative that the 
director did not meet the relevant standard of conduct 
described in this section. 

4, A Unless ordered by a court under section 490.854, 

subsection 1, paragraph "c", a corporation shall not indemnify 
a director under this section in either of the following 

circumstances: 
a. In connection with a proceeding by or in the right of 

the corporation ±ft-wh±eh-the-direetor-was-ad;~dged-i±ae%e-te 
the-eerperat±e", except for reasonable expenses incurred in 
connection with the proceeding if it is determined that the 
director has met the relevant standard of conduct under 
subsection 1. 

b. In connection with any ether proceeding ehargift9 

impreper-persefta%-eefte£±t-te-the-direeter1 -whether-or-ftot 
i"vo%vinq-aetien-in-the-direetorLs-offieia~-eapaei~yr-in with 
respect to conduct for which the director was adjudged liable 
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on the basis that perseftai the director received a financial 
benefit was-±mpreperiy-reeeived-by-the-direeter to which the 
director was not entitled, whether or not involving action in 

the director's official capacity. 
s~--fndemnif±ea~ien-permit~ed-ander-this-seetieft-ift 

een"eetieft-w±th-a-preeeedift9-by-er-i"-the-right-e£-the 
eerperat±en-is-iimited-~o-reasonabie-expenses-inettrred-±n 

cenneetien-w±th-~he-preeeedingT 

Sec. 46. Section 490.852, Code 2001, is amended to read as 
follows: 

490.852 MANDATORY INDEMNIFICATION. 
aniess-~imited-by-its-artieies-e£-ifteerporatieft7-a ~ 

corporation shall indemnify a director who was wholly 

successful, on the merits or otherwise, in the defense of any 
proceeding to which the director was a party because the 
director is or was a director of the corporation against 
reasonable expenses incurred hy the director in connection 
with the proceeding. 

Sec. 47. Section 490.853, Code 2001, is amended to read as 
follows: 

490.853 ADVANCE FOR EXPENSES. 
1. A corporation may, before final disposition of a 

proceeding, advance funds to pay for or reimburse the 

reasonable expenses incurred by a director who is a party to a 
proceeding ift-advanee-ef-£ifta~-d±spesition-of-the-preeeedift9 
because the person is a director if &fty-e£ the person delivers 

!!l_2f the following apply to the corporation: 

a. fhe-direeter-farftishes-the-eerperatieft-a ~ written 
affirmation of the director's good faith belief that the 
director has met the relevant standard of conduct described in 
section 490.851 or that the proceeding involved conduct for 
which liability has been eliminated under a provision of the 
articles of incorporation as authorized by section 490.202, 
subsection 2, paragraph "dM. 

b. fhe-direeter-£~rftishes-~he-eerperatien-a The director's 
written undertaking,-exeea~ed-personaiiy-er-e"-the-direetorLs 
behai£r to repay the-advanee any funds advanced if the 

H.F. 2509 
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director is not entitled to mandatory indemnification under 
section 490.852 and it is ultimately determined under section 
490.854 or section 490.855 that the director sie-~oe-mee~-eha~ 
has not met the relevant standard of conduct described in 

section 490.851. 
e~--A-deeermi~aeio~-is-made-ehat-ehe-fae~s-then-knewn-~e 

these-making-~he-determinat±e~-we~%d-~oe-pree%~de 

indem~ifieatien-~neer-this-part~ 

2. The undertaking required by subsection 1, paragraph 

"b", must be an unlimited general obligation of the director 
but need not be secured and may be accepted without reference 

to the financial ability of the director to make repayment. 
3. Beterminations-and-a~ther±zat±ens-ef-payments 

Authorizations under this section shall be made in-the-ma~ner 
speeif±ed-±n-seetien-499~855 according to the one of the 
following: 

a. By the board of directors: 
(l) If there are two or more disinterested directors, by a 

majority vote of all the disinterested directors, a majority 
of whom shall for such purpose constitute a guorum, or by a 
majority of the members of a committee of two or more 

disinterested directors appointed by such a vote. 
(2) If there are fewer than two disinterested directors, 

by the vote necessary for action by the board in accordance 
with section 490.824, subsection 3, in which authorization 
directors who do not gualify as disinterested directors may 

participate. 
b. By the shareholders, but shares owned by or voted under 

the control of a director who at the time does not qualify. as 
a disinterested director may not be voted on the 

authorization. 
Sec. 48. Section 490.854, Code 2001, is amended to read as 

follows: 
490.854 COURT-ORDERED INDEMNIFICATION. 

~ 8n%ess-a-eerperatien~s-artie%es-ef-ineerpera~ion 

previde-etherw±seT-a ~ director e£-~he-eorperat±on who is a 
party to a proceeding because the person is a director may 
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apply for indemnification or an advance for expenses to the 

court conducting the proceeding or to another court of 
competent jurisdiction. en ~ receipt of an application, 
ehe-ee~r~ ~ after giving any notice the-ee~rt it considers 
necessary ~ay-erder, the court shall do one of the following: 

a. Order indemnification if it the court determines e±eher 

of-the-fe%%ew±ng~ 

%~--~he that the director is entitled to mandatory 
indemnification under section 490.9S2T-in-whieh-ea~e-~he-ee~r~ 

sha%%-a%so-order-ehe-eorperatien-te-pay-the-direetors 
reasenabie-expenses-±ne~rred-te-eb~ain-ee~rt-erdered 

indem~ifieat±o~. 

i~--~he-direeter-±s-fair%y-and-reasenab%y-ene±tred-tc 

i~demn±fieatien-i~-v±ew-ef-a%%-the-re%evant-eire~mstanees7 

whether-er-not-the-direeter-~et-the-standard-ef-eendaet-set 

ferth-±n-seetien-499~85%-er-was-ad;~dged-iiab%e-as-deseribed 

in-seet±en-49&~85i7-s~b~eetien-4y-b~t-±f-the-direeter-was 

ae;~dged-se-%iebie-the-d±reeter~s-indem~ifieaticn-is-%imited 

te-reasenabie-expenses-ine~rred~ 

b. Order indemnification or advance for expenses if the 
court determines that the director is entitled to 
indemnification or advance for expenses pursuant to a 
provision authorized by section 490.858, subsection 1. 

c. Order indemnification or advance for expenses if the 
court determines, in view of all the relevant circumstances, 
that it is fair and reasonable to do one of the following: 

(1) To indemnify the director. 
(2) To advance expenses to the director, even if the 

director has not met the relevant standard of conduct set 
forth in section 490.851, subsection 1, failed to comply with 
section 490.853 or was adjudged liable in a proceeding 
referred to in subsection 490.851, subsection 4, paragraph "a" 
or "b'', but if the director was adjudged so liable the 

director's indemnification shall be limited to reasonable 

expenses incurred in connection with the proceeding. 
2. If the court determines that the director is entitled 

to indemnification under subsection 1, paragraph "a'', or to 
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indemnification or advance for expenses under subsection 1, 
paragraph "b", it shall also order the corporation to pay the 
director's reasonable expenses incurred in connection with 
obtaining court-ordered indemnification or advance for 

expenses. If the court determines that the director is 
entitled to indemnification or advance for expenses under 
subsection 1, paragraph "c", it may also order the corporation 

to pay the director's reasonable expenses to obtain court
ordered indemnification or advance for expenses. 

Sec. 49. Section 490.855, Code 2001, is amended to read as 
follows: 

490.855 DETERMINATION AND AUTHORIZATION OF 

INDEMNIFICATION. 

1. A corporation shall not indemnify a director under 

section 490.851 unless authorized in-the for a specific ease 
proceeding after a determination has been made that 
indemnification of the director is permissible in-the 
e+re~mstanees because the director has met the relevant 
standard of conduct set forth in section 490.851. 

2. The determination shall be made by any of the 
following: 

a. By-the-board-of-direetors-by-ma;ority-vote-o£-a-q~or~ 

eonsisting-o£-direetors-net-at-the-time-parties-to-the 
preeeedingT If there are two or more disinterested directors, 
by the board of directors by a majority vote of all the 
disinterested directors, a majority of whom shall for such 
purpose constitute a quorum, or by a majority of the members 
of a committee of two or more disinterested directors 
appointed by such a vote. 

h~--fE-a-q~or~m-cannet-be-ebtained-~nder-paragraph-uauT-bY 

ma;erity-vote-o£-a-eo~ittee-d~iy-designated-ey-the-board-of 

directersT-in-whieh-designation-direetors-whe-are-parties-may 
participateT-eensistiftg-soieiy-of-twe-or-mere-directors-not-at 
the-time-parties-to-the-proceeding~ 

CT ~ By special legal counsel: 
(1) Selected by-the-board-of-direeters-or-its-eommittee in 

the manner prescribed in paragraph "a" or-ubu, 
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(2) If a-q~er~m-of-the-board-er there are fewer than two 
disinterested directors eannet-be-obteined-~ftder-paragraph-uau 
end-a-eommittee-eannet-be-designated-~nder-para9~eph-"b•T 

selected by majority-•ote-of the f~ii board of directors, in 

which selection directors who are-parties do not qualify as 
disinterested directors may participate. 

dT ~ By the shareholders, but shares owned by or voted 
under the control of d±reeto~s a director who are at the time 
parties-to-the-proceeding does not qualify as a disinterested 
director shall not be voted on the determination. 

3. Authorization of indemnification and-e•aiuetion-as-to 
reaseftabieness-of-expenses shall be made in the same manner as 
the determination that indemnification is permissible, except 
that if there are fewer than two disinterested directors or if 

the determination is made by special legal counsel, 
authorization of indemnification aftd-evei~at±on-as-te 

reasenableness-ef-expeftses shall be made by those entitled 
under subsection 2, paragraph 4 eM ~ to select special legal 

counsel. 
Sec. 50. Section 490.856, Code 2001, is amended to read as 

follows: 
490.856 INDEMNIFICATION OF OFFICERST-EMPb9¥EBST-ANB 

~6BN~S. 

ijnless-S-CorporatfoftLS-art±cles-e£-inCorporat±oft-pro•ide 
etherwise-ail-ef-the-feliew±ng-appiy~ 

iT--An-orf±cer-ef-the-corporatien-who-is-not-a-d±reetor-is 

entitled-te-maftdatory-indemn±fieation-~nder-section-499~65iT 

and-is-efttitied-te-appiy-£er-ce~rt-ordered-indemfti£ieat±en 

ander-seetion-499T654T-in-eaeh-ease-te-the-seme-extent-as-a 
d±reeterT 

iT ~ ~he ! corporation may indemnify and advance expenses 
under this part to an officer7 -empleyee 7 -or-agent of the 

corporation who is ftet-a-director-te a party to the proceeding 
because the person is an officer, according to all of the 

following: 

~ the same extent as to a director. 

H.F. 2509 
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3T ~ A-eo~pera~ien-aay-a%so-indemni~y-and-ad•anee 

expenses-to-an-e~eiee~T-emp%eyeeT-er-a~ent-whe-is-net-a 

direeter-te-the-extentT-eensistent-with-%awT-that !f_!h! 

person is an officer but not a director, to such further 

extent as may be provided by its ~ articles of 

incorporation, the bylaws, genera%-er-speeifie-aetien ! 
resolution of its the board of directors, or contract, except 
for either of the following: 

(1) Liability in connection with a proceeding by or in the 

right of the corporation other than for reasonable expenses 
incurred in connection with the proceeding. 

(2) Liability arising out of conduct that constitutes any 
of the following: 

(a) Receipt by the officer of a financial benefit to which 

the officer is not entitled. 
(b) An intentional infliction of harm on the corporation 

or the shareholders. 
(c) An intentional violation of criminal law. 

2. The provisions of subsection 1, paragraph "b", shall 

apply to an officer who is also a director if the basis on 
which the officer is made a party to a proceeding is an act or 
omission solely as an officer. 

3. An officer of a corporation who is not a director is 

entitled to mandatory indemnification under section 490.852, 
and may apply to a court under section 490.854 for 
indemnification or an advance for expenses, in each case to 
the same extent to which a director may be entitled to 
indemnification or advance for expenses under those 
provisions. 

Sec. 51. Section 490.857, Code 2001, is amended to read as 
follows: 

490.857 INSURANCE. 
A corporation may purchase and maintain insurance on behalf 

of an individual who is er-was a director7 or officer7 
emp%oyee7-er-agent of the corporation, or who, while a 
directorT Q£ officer7-emp%eyee7-e~-a~ent of the corporation, 
is-or-was-ser•ing ~ at the re~~est-o~-t"e-eorperatien 
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corporation's request as a director, officer, partner, 
trustee, employee, or agent of another fe~eign-or domestic ~ 
foreign corporation, partnership, joint venture, trust, 
employee benefit plan, or other enterp~ise entity, against 

liability asserted against or incurred by that individual in 

that capacity or arising from the individual's status as a 
directorT or officer, emp%eyee7-er-agent7 whether or not the 
corporation would have power to indemnify or advance expenses 
to that individual against the same liability under seetien 
499~85%-er-499~85i this part. 

Sec. 52. Section 490.858, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 
following: 

490.858 VARIATION BY CORPORATE ACTION -- APPLICATION OF 
PART. 

1. A corporation may, by a provision in its articles of 
incorporation or bylaws or in a resolution adopted or a 

contract approved by its board of directors or shareholders, 
obligate itself in advance of the act or omission giving rise 

to a proceeding to provide indemnification in accordance with 

section 490.851 or advance funds to pay for or reimburse 
expenses in accordance with section 490.853. Any such 
obligatory provision shall be deemed to satisfy the 

requirements for authorization referred to in section 490.853, 
subsection 3, and in section 490.855, subsection 3. Any such 
provision that obligates the corporation to provide 
indemnification to the fullest extent permitted by law shall 
be deemed to obligate the corporation to advance funds to pay 

for or reimburse expenses in accordance with section 490.853 
to the fullest extent permitted by law, unless the provision 
specifically provides otherwise. 

2. Any provision pursuant to subsection 1 shall not 
obligate the corporation to indemnify or advance expenses to a 

director of a predecessor of the corporation, pertaining to 

conduct with respect to the predecessor, unless otherwise 
specifically provided. Any provision for indemnification or 
advance for expenses in the articles of incorporation, bylaws, 



House File 2509, p. 41 

or a resolution of the board of directors or shareholders of a 

predecessor of the corporation in a merger or in a contract to 
which the predecessor is a party, existing at the time the 
merger takes effect, shall be governed by section 490.1106, 

subsection 1, paragraph "c". 

3. A corporation may, by a provision in its articles of 

incorporation, limit any of the rights to indemnification or 
advance for expenses created by or pursuant to this part. 

4. This part does not limit a corporation's power to pay 
or reimburse expenses incurred by a director or an officer in 
connection with the director's or officer's appearance as a 
witness in a proceeding at a time when the director or officer 
is not a party. 

5. This part does not limit a corporation's power to 
indemnify, advance expenses to, or provide or maintain 
insurance on behalf of an employee or agent. 

Sec. 53. NEW SECTION. 490.859 EXCLUSIVITY OF PART. 
A corporation may provide indemnification or advance 

expenses to a director or an officer only as permitted by this 
part. 

Sec. 54. Section 490.1001, subsection l, Code 2001, is 
amended to read as follows: 

1. A corporation may amend its articles of incorporation 

at any time to add or change a provision that is required or 
permitted in the articles of incorporation er-ee-deieee-a 

provision-nee-req~ired-in-the-artieies-o£-ineorperatien~ 

Whether-a-provision-is-req~ired-er-permitted-in-the-artie%es 

e£-ineorperatien-is-determined as of the effective date of the 
amendment or to delete a provision that is not required to be 

contained in the articles of incorporation. 
Sec. 55. Section 490.1002, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 
following: 

490.1002 AMENDMENT BEFORE ISSUANCE OF SHARES. 

If a corporation has not yet issued shares, its board of 
directors, or its incorporators if it has no board of 
directors, may adopt one or more amendments to the 
corporation's articles of incorporation. 
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Sec. 56. section 490.1003, Code 2001, is amended to read 

as follows: 
490.1003 AMENDMENT BY BOARD OF DIRECTORS AND SHAREHOLDERS. 

If a corporation has issued shares, an amendment to the 

articles of incorporation shall be adopted in the following 

~ 
1. A-eorporation~s The proposed amendment must be adopted 

by the board of directors mey-prepose-ene-er-mere-emendments 
to-the-artieies-ef-ineerperetieft-£er-sttbmissieft-to-the 

silereheiders. 
i~--Per-the-amendment-to-be-adepted-beth-o£-the-£oiiow±n~ 

must-eeeur-r 
•~ ~ ~he Except as provided in section 490.1005, 

490.1007, and 490.1008, after adopting the proposed amendment, 
the board of directors must reeemmend submit the amendment to 
the shareholders for their approval. The board of directors 
must also transmit to the shareholders a recommendation that 
the shareholders approved the amendment, unless the board of 
directors determ~nes makes a determination that because of 
eon£iiet conflicts of interest or other special circumstances 
it should ~ make ne such a recommendation end-eemm~ftieetesL 
in which case the bas±s-£or-its-determinetien board of 
directors must transmit to the shareholders w±th-the-amendmene 

the basis for the determination. 
b~--fhe-shereheiders-entitied-te-veee-on-the-amendmene-m~se 

appre•e-the-amenement-as-previded-in-s~bseetien-5~ 

3. The board of directors may condition its submission of 
the prepesed amendment to the shareholders on any basis. 

'· fhe-eerperatien-sheii If the amendment is required to 
be approved by the shareholders, and the approval is to be 
given at a meeting, the corporation must notify each 
shareholder, whether or not entitled to vote, of the prepesee 
shareholders~ meeting in-aeeerdanee-wieh-seet±on-499~~95 of 

shareholders at which the amendment is to be submitted for 

approval. The notice e£-meet±ng must aise state that the 
purpose, or one of the purposes, of the meeting is to consider 
the proposed amendment and must contain or be accompanied by a 
copy or-summery of the amendment. 

H.F. 2509 



House File 2509, p. 43 

5. Unless ~his-ehapterT the articles of incorporation, 
bylaws, or the board of directors acting pursuant to 
subsection 3 requires a greater vote or a-vote-by-vot~ng 
~ro~psT-the-amenament-to-be-a~opte~-m~st-be-approve~-by-beth 

oE-the-foiiowift9~ 

aT--A greater number of shares to be present, approval of 

the amendment requires the approval of the shareholders at a 

meeting at which a quorum consisting of at least a majority of 

the votes entitled to be cast on the amendment exists, and, if 
any class or series of shares is entitled to vote as a 
separate group on the amendment, except as provided in section 
490.1004, subsection 3, the approval of each such separate 
voting group at a meeting at which a quorum of the voting 
group consisting of at least a majority of the votes entitled 
to be cast on the amendment by any-votin9-~ro~p-with-respeet 

to-whieh-the-ameftdmeftt-wo~i~-ereate-~isseftters~-ri9hts ~ 

voting group exists. 
b~--~he-votes-re~~ired-by-seetiofts-499T~i5-a"~-499~~i6-by 

every-etner-voti"g-gro~p-efttitfed-to-vote-oft-the-ame"dmefttT 

Sec. 57. Section 490.1004, subsections 1, 2, and 3, Code 

2001, are amended to read as follows: 
1. ~he If a corporation has more than one class of shares 

outstanding, the holders of the outstanding shares of a class 
are entitled to vote as a separate voting group, if 
shareholder voting is otherwise required by this chapter, on a 
proposed amendment to the articles of incorporation if the 

amendment would do any of the following: 

aT--fnereaae-or-deereaae-the-aggre~ate-namber-oE-a~therired 

shares-oE-the-eiaasT 
bT ~ Effect an exchange or reclassification of all or 

part of the shares of the class into shares of another class. 

e~ ~ Effect an exchange or reclassification, or create 
the right of exchange, of all or part of the shares of another 

class into shares of that the class. 
dT ~ Change the designatiOftT rights, preferences, or 

limitations of all or part of the shares of the class. 
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eT ~ Change the shares of all or part of the class into a 
different number of shares of the same class. 

E~ ~ Create a new class of shares having rights or 
preferences with respect to distributions or to dissolution 
that are prior, 2£ superiorT-or-s~bstantialiy-eq~ai toT the 

shares of the class. 
~~ ~ Increase the rights, preferences, or number of 

authorized shares of any class that, after giving effect to 

the amendment, have rights or preferences with respect to 
distributions or to dissolution that are priorT 2£ superior7 
or-s~batafttially-e~~al to the shares of the class. 

h~ ~ Limit or deny an existing preemptive right of all or 
part of the shares of the class. 

i~ ~ Cancel or otherwise affect rights to distributions 
or-~ividends that have accumulated but not yet been deeiared 

authorized on all or part of the shares of the class. 
2. If a proposed amendment would affect a series of a 

class of shares in one or more of the ways described in 
subsection 1, the holders of shares of that series are 

entitled to vote as a separate voting group on the proposed 

amendment. 
3. If a proposed amendment that entitles the holders of 

two or more classes or series of shares to vote as separate 
voting groups under this section would affect those two or 
more classes or series in the same or a substantially similar 
way, the holders of shares of all the classes or series so 

affected must vote together as a single voting group on the 
proposed amendment, unless otherwise provided in the articles 

of incorporation or required by the board of directors. 

Sec. 58. Section 490.1005, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
490,1005 AMENDMENT BY BOARD OF DIRECTORS. 
Unless the articles of incorporation provide otherwise, a 

corporation's board of directors may adopt amendments to the 
corporation's articles of incorporation without shareholder 
approval for any of the following purposes: 
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1. To extend the duration of the corporation if it was 
incorporated at a time when limited duration was required by 

law. 
2. To delete the names and addresses of the initial 

directors. 
3. To delete the name and address of the initial 

registered agent or registered office, if a statement of 
change is on file with the secretary of state. 

4. If the corporation has only one class of shares 

outstanding: 
a. To change each issued and unissued authorized share of 

the class into a greater number of whole shares of that class. 
b. To increase the number of authorized shares of the 

class to the extent necessary to permit the issuance of shares 

as a share dividend. 
5. To change the corporate name by substituting the word 

"corporation", "incorporated'', "company", "limited", or the 
abbreviation "corp.", "inc.", "co.•, or "ltd.", for a similar 
word or abbreviation in the name, or by adding, deleting, or 
changing a geographical attribution for the name. 

6. To reflect a reduction in authorized shares, as a 
result of the operation of section 490.631, subsection 2, when 
the corporation has acquired its own shares and the articles 
of incorporation prohibit the reissue of the acquired shares. 

1. To delete a class of shares from the articles of 

incorporation, as a result of the operation of section 
490.631, subsection 2, when there are no remaining shares of 
the class because the corporation has acquired all shares of 
the class and the articles of incorporation prohibit the 
reissue of the acquired shares. 

8. To make any change expressly permitted by section 

490.602, subsection 4, to be made without shareholder 
approval. 

Sec. 59. Section 490.1006, Code 2001, is amended to read 
as follows: 

490.1006 ARTICLES OF AMENDMENT. 
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A-eorporation-amendin~-i~s-artie~es-of-ineorporation After 
an amendment to the articles of incorporation has been adopted 
and approved in the manner required by this chapter and by the 

articles of incorporation, the corporation shall deliver to 
the secretary of stateL for filingL articles of amendment 
setting, which shall set forth the following: 

1. The name of the corporation. 
2. The text of each amendment adopted. 
3. If an amendment provides for an exchange, 

reclassification, or cancellation of issued shares, provisions 

for i~plementing the amendment if not contained in the 

amendment itself. 
4. The date of each amendment's adoption. 
s. If an amendment was adopted by the incorporators or 

board of directors without shareholder aet~on approval, a 
statement to-that-effect that the amendment was duly approved 
by the incorporators or by the board of directors, as the case 
may be, and that shareholder aetion approval was not required. 

6. If an amendment waa-appro•ed required approval by the 
shareholders~, a statement that the amendment was duly 
approved by the shareholders in the manner reguired by this 
chapter and by the articles of incorporation. 

a.--~he-desiqnationT-number-of-oHtstanding-sharea7-nHmber 

of-•otes-entitied-to-be-eas~-by-each-•oting-groHp-entitled-to 

Yote-separately-on-the-a~endmentT-and-nHmber-of-•otes-o£-eaeh 

ye~ing-greHp-indispHtab%y-represen~ed-at-the-meeting. 

b.--Bither-the-total-nHmber-of-•o~ea-east-for-and-against 

the-amendment-by-eaeh-•oting-groHp-entitled-to-•ote-separa~e~y 

en-the-amendment-or-~he-total-nHmber-of-Hndisptt~ed-votes-cas~ 

for-the-amendment-by-eaeh-vo~ing-groHp-and-a-statement-that 

the-number-east-£er-the-amendment-by-eaeh-veting-grou~-was 

SH££ieient-for-appro¥al-by-that-Yoting-grouPT 
Sec. 60. Section 490.1007, Code 2001, is amended to read 

as follows: 
490.1007 RESTATED ARTICLES OF INCORPORATION. 

1. A corporation's board of directors may restate its 
articles of incorporation at any time with or without 

H.F. 2509 
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shareholder aetien approval, to consolidate all amendments 

into a single document. 
2. !he-restatement-may If the restated articles include 

one or more ~ amendments to-the-artieies.--£f-the 
restatement-ineittdes-an-amendment-reqttiring that reguire 
shareholder approval, it the amendments must be adopted and 

approved as provided in section 490.1003. 
3.--ff-the-beard-of-direeters-sttbmits-a-restatement-fer 

sharehe%der-aetienT-the-eerporation-sha%%-notify-eaeh 
sharehoider-whether-er-net-entitied-te-vote7 -ef-the-prepeaed 
sherehe%ders~-meeting-in-aeeordanee-with-seetion-49&.~95T--!he 

not±ee-mdst-eiso-stete-that-the-pttrposeT-er-one-o£-the 

pttrpeses 7 -e£-the-meeting-±s-te-eonsider-the-prepesed 
restatement-end-eentein-or-be-eeeompenied-by-a-eepy-ef-the 
restatement-thet-identifies-eny-emendment-er-ether-ehange-it 

wettid-meke-in-the-artieies• 
4• ~ A corporation restating that restates its articles 

of incorporation shall deliver to the secretary of state for 
filing articles of restatement setting forth the name of the 
corporation and the text of the restated articles of 
incorporation together with a certificate setting-forth~ that 
states that the restated articles consolidate all amendments 
into a single document and, if a new amendment is included in 
the restated articles, that also include the statements 
required under section 490.1006. 

aT--Whether-the-restetement-eenteins-an-emendment-te-the 
ertie%es-reqttiring-sharehe%der-appreve%-andT-i£-it-dees-notT 
that-the-boerd-of-direetors-edepted-the-restatementT 

b.--ff-the-restetement-eonteins-en-emendment-to-the 
ertieies-requiring-sherehoider-epprevaiT-the-informetien 

reqaired-by-seetion-49&.%996• 
s. ~ Duly adopted restated articles of incorporation 

supersede the original articles of incorporation and all 
amendments to them the original articles of incorporation. 

6• ~ The secretary of state may certify restated articles 
of incorporationT as the articles of incorporation currently 
in effect, without including the certificate information 

required by subsection 4 1· 
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Sec. 61. Section 490.1008, subsections 1, 3, and 4, Code 
2001, are amended to read as follows: 

1. A corporation's articles of incorporation may be 
amended without action by the board of directors or 
shareholders to carry out a plan of reorganization ordered or 
decreed by a court of competent jurisdiction under fede~e% 

s~attt~e-if-the-e~tieies-e£-ineorporetion-efter-emendment 

eontein-enly-prov±sie"s-reqtt±red-or-perm±tted-by-seetion 
499.i9i the authoritY of law of the United States. 

3~--she~eheiders-o£-e-ee~peration-ttndergoing-reergenization 

do-not-he•e-d±ssente~sL-rights-exeep~-ea-end-to-the-extent 

prev±ded-±n-~~e-reorgenizat~en-pien• 

4• ~ This section does not apply after entry of a final 
decree in the reorganization proceeding even though the court 
retains jurisdiction of the proceeding for limited purposes 
unrelated to consummation of the reorganization plan. 

Sec. 62. Section 490.1009, Code 2001, is amended to read 

as follows: 
490.1009 EFFECT OF AMENDMENT. 
An amendment to the articles of incorporation does not 

affect a cause of action existing against or in favor of the 
corporation, a proceeding to which the corporation is a party, 
or the existing rights of persons other than shareholders of 
the corporation. An amendment changing a corporation's name 
does not abate a proceeding brought by or against the 
corporation in its former name. 

Sec. 63. Section 490.1020, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 
following: 

490.1020 AMENDMENT OP BYLAWS BY BOARD OF DIRECTORS OR 

SHAREHOLDERS. 
1. A corporation's shareholders may amend or repeal the 

corporation's bylaws. 
2. A corporation's board of directors may amend or repeal 

the corporation's bylaws unless either of the following apply: 

a. The articles of incorporation or section 490.1021 

reserve that power exclusively to the shareholders in whole or 
in part. 
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b. The shareholders in amending, repealing, or adopting a 

bylaw expressly provide that the board of directors shall not 

amend, repeal, or reinstate that bylaw. 
Sec. 64. Section 490.1021, Code 2001, is amended to read 

as follows: 
490.1021 BYLAW INCREASING QUORUM OR VOTING REQUIREMENT FOR 

SHARBR9b9BRS DIRECTORS. 
1. %r-a~ehor~zes-ey-the-art~e:es-e£-ineerperaeien7-ehe 

shareheiders-may-adept-er-amend-a-byiaw-that-r~xes-a-,reaeer ~ 

bylaw that increases a quorum or voting requirement for the 

board of directors may be amended or repealed as follows: 

a. If adopted by the shareholders, only by the 

shareholders, unless the bylaws otherwise provide. 
b. If adopted by the board of directors, either by the 

shareholders or •ot~nq-qre~ps-e£-shareheiders-than-is-req~~red 
by-th~s-ehapter by the board of directors. ~he-adept~en-er 

amendment-e£-a-byiaw-that-eddsT-ehanqesT-er-de%etes-a-9reater 
2. A bylaw adopted or amended by the shareholders that 

increases a quorum or voting requirement for the board of 

directors may provide that it can be amended or repealed only 

by a specified vote of either the shareholders or the board of 

directors. 
3. Action by the board of directors under subsection 1 to 

amend or repeal a bylaw that changes the guorum or voting 

requirement for the board of directors must meet the same 

quorum requirement and be adopted by the same vote and-•et~ng 

9ro~ps required to take action under the quorum and voting 

requirement then in effect or proposed to be adopted, 

whichever is greater. 
iT--A-byiaw-that-rixes-a-qreater-q~er~m-er-•eeing 

req~iremene-rer-shareheiders-~nder-s~bseetien-%-shaii-net-be 

adopted7-amended7-er-repeaied-by-the-beard-ef-d~rectorsT 

Sec. 6S. Section 490.1101, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 

490.1101 DEFINITIONS. 
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As used in this division, unless the context otherwise 

requires: 
1. "Interests" means the proprietary interests in an other 

entity. 
2, "Merger" means a business combination pursuant to 

section 490.1102. 
3. "Organizational documents" means the basic document or 

documents that create, or determine the internal governance 

of, an other entity. 
4. "Other entity" means any association or legal entity, 

other than a domestic or foreign corporation, organized to 

conduct business, including, without limitation, limited 

partnerships, general partnerships, limited liability 
partnerships, limited liability companies, joint ventures, 
joint stock companies, and business trusts, 

5. "Party to a merger" or "party to a share exchange• 

means any domestic or foreign corporation or other entity that 
will accomplish one of the following during a merger: 

a. Merge under a plan of merger. 
b. Acquire shares or interests of another corporation or 

an other entity in a share exchange. 
c. Rave all of its shares or interests or all of one or 

more classes or series of its shares or interests acquired in 

a share exchange. 

6, "Share exchange" means a business combination pursuant 

to section 490.1103. 
7, "Survivor" in a merger means the corporation or other 

entity into which one or more other corporations or other 

entities are merged. A survivor of a merger may preexist the 
merger or be created by the merger. 

Sec. 66. Section 490.1102, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 
490.1102 MERGER. 

1. One or more domestic corporations may merge with a 

domestic or foreign corporation or other entity pursuant to a 
plan of merger. 

H.F. 2509 
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2. A foreign corporation, or domestic or foreign other 
entity, may be a party to the merger, or may be created by the 
terms of the plan of merger, only if both of the following are 

satisfied: 
a. The merger is permitted by the laws under which the 

corporation or other entity is organized or by which it is 

governed. 
b. In effecting the merger, the corporation or other 

entity complies with such laws and with its articles of 
incorporation or organizational documents. 

3. The plan of merger must include all of the following: 
a. The name of each corporation or other entity that will 

merge and the name of the corporation or other entity that 

will be the survivor of the merger. 

b. The terms and conditions of the merger. 
c. The manner and basis of converting the shares of each 

merging corporation and interests of each merging other entity 
into shares, or other securities, interests, obligations, 
rights to acquire shares or other securities, cash, other 
property, or any combination of the foregoing. 

d. The articles of incorporation of any corporation, or 
the organizational documents of any other entity, to be 
created by the merger, or if a new corporation or other entity 
is not to be created by the merger, any amendments to the 
survivor's articles of incorporation or organizational 
documents. 

e. Any other provisions required by the laws under which 

any party to the merger is organized or by which it is 
governed, or by the articles of incorporation or 
organizational documents of any such party. 

4. The terms described in subsection 3, paragraphs "b" and 
"c", may be made dependent on facts ascertainable outside the 
plan of merger, provided that those facts are objectively 
ascertainable. The term "facts" includes, but is not limited 
to, the occurrence of any event, including a determination or 
action by any person or body, including the corporation. 

~ 
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5. The plan of merger may also include a provision that 
the plan may be amended prior to filing the articles of merger 
with the secretary of state, provided that if the shareholders 
of a domestic corporation that is a party to the merger are 

required or permitted to vote on the plan, the plan must 

provide that subsequent to approval of the plan by such 

shareholders the plan shall not be amended to change any of 
the following: 

a. Change the amount or kind of shares or other 
securities, interests, obligations, rights to acquire shares 
or other securities, cash, or other property to be received by 

the shareholders of or owners of interests in any party to the 
merger upon conversion of their shares or interests under the 

plan. 
b. Change the articles of incorporation of any 

corporation, or the organizational documents of any other 
entity, that will survive or be created as a result of the 
Derger, except for changes permitted by section 490.1005 or by 
comparable provisions of the laws under which the foreign 
corporation or other entity is organized or governed. 

c. Change any of the other terms or conditions of the plan 
if the change would adversely affect such shareholders in any 
material respect. 

Sec. 67. Section 490.1103, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 
following: 

490.1103 SHARE EXCHANGE. 
1. Either of the following may occur through a share 

exchange: 
a. A domestic corporation may acquire all of the shares of 

one or more classes or series of shares of another domestic or 
foreign corporation, or all of the interests of one or more 
classes or series of interests of a domestic or foreign other 

entity, in exchange for shares or other securities, interests, 
obligations, rights to acquire shares or other securities, 
cash, other property, or any combination of the foregoing, 

pursuant to a plan of share exchange. 
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b. All of the shares of one or more classes or series of 
shares of a domestic corporation may be acquired by another 
domestic or foreign corporation or other entity, in exchange 
for shares or other securities, interests, obligations, rights 
to acquire shares or other securities, cash, other property, 

or any combination of the foregoing, pursuant to a plan of 

share exchange. 
2. A foreign corporation, or a domestic or foreign other 

entity, may be a party to the share exchange only if both of 
the following conditions are met: 

a. The share exchange is permitted by the laws under which 
the corporation or other entity is organized or by which it is 
governed. 

b. In effecting the share exchange, the corporation or 

other entity complies with such laws and with its articles of 
incorporation or organizational documents, 

3. The plan of share exchange must include all of the 
following: 

a. The name of each corporation or other entity whose 

shares or interests will be acquired and the name of the 

corporation or other entity that will acquire those shares or 

interests. 
b. The terms and conditions of the share exchange. 
c. The manner and basis of exchanging shares of a 

corporation or interests in an other entity whose shares or 
interests will be acquired under the share exchange into 
shares or other securities, interests, obligations, rights to 
acquire shares or other securities, cash, other property, or 

any combination of the foregoing. 
d. Any other provisions required by the laws under which 

any party to the share exchange is organized or by the 
articles of incorporation or organizational documents of any 
such party. 

4. The terms described in subsection 3, paragraphs "b" and 

"c", may be made dependent on facts ascertainable outside the 
plan of share exchange, provided that those facts are 
objectively ascertainable. The term "facts• includes, but is 
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not limited to, the occurrence of any event, including a 
determination or action by any person or body, including the 

corporation. 
5. The plan of share exchange may also include a provision 

that the plan may be amended prior to filing of the articles 

of share exchange with the secretary of state, provided that 
if the shareholders of a domestic corporation that is a party 
to the share exchange are required or permitted to vote on the 
plan, the plan must provide that subsequent to approval of the 
plan by such shareholders the plan shall not be amended to 
change either of the following: 

a. The amount or kind of shares or other securities, 
interests, obligations, rights to acquire shares or other 

securities, cash, or other property to be issued by the 
corporation or to be received by the shareholders of or owners 
of interests in any party to the share exchange in exchange 
for their shares or interests under the plan. 

b. Any of the terms or conditions of the plan if the 
change would adversely affect such shareholders in any 

material respect. 
6. This section does not limit the power of a domestic 

corporation to acquire shares of another corporation or 
interests in an other entity in a transaction other than a 

share exchange. 
Sec. 6B. Section 490.1104, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 
following: 

490.1104 ACTION ON A PLAN OF MERGER OR SHARE EXCHANGE. 
In the case of a domestic corporation that is a party to a 

merger or share exchange: 
1. The plan of merger or share exchange must be adopted by 

the board of directors. 
2. Except as provided in subsection 7 and in section 

490.1105, after adopting the plan of merger or share exchange 

the board of directors must submit the plan to the 
shareholders for their approval. The board of directors must 
also transmit to the shareholders a recommendation that the 
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shareholders approve the plan, unless the board of directors 
makes a determination that because of conflicts of interest or 
other special circumstances it should not make such a 
recommendation, in which case the board of directors must 
transmit to the shareholders the basis for that determination. 

3. The board of directors may condition its submission of 

the plan of merger or share exchange to the shareholders on 

any basis. 
4. If the plan of merger or share exchange is required to 

be approved by the shareholders, and if the approval is to be 
given at a meeting, the corporation must notify each 
shareholder, whether or not entitled to vote, of the meeting 
of shareholders at which the plan is to be submitted for 
approval. The notice must state that the purpose, or one of 
the purposes, of the meeting is to consider the plan and must 
contain or be accompanied by a copy or summary of the plan. 

If the corporation is to be merged into an existing 
corporation or other entity, the notice shall also include or 
be accompanied by a copy or summary of the articles of 
incorporation or organizational documents of that corporation 
or other entity. If the corporation is to be merged into a 
corporation or other entity that is to be created pursuant to 
the merger, the notice shall include or be accompanied by a 

copy or summary of the articles of incorporation or 
organizational documents of the new corporation or other 

entity. 
5. Unless the articles of incorporation, bylaws, or the 

board of directors require a greater vote or a greater number 
of votes to be present, the approval of the plan of merger or 
share exchange shall require the approval of the shareholders 
at a meeting at which a quorum consisting of at least a 

majority of the votes entitled to be cast on the plan exists, 
and, if any class or series of shares is entitled to vote as a 
separate group on the plan of merger or share exchange, the 
approval of each such separate voting group at a meeting at 
which a quorum of the voting group consisting of at least a 

majority of the votes entitled to be cast on the merger or 
share exchange by that voting group is present. 
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6. Separate voting by voting groups is required for each 

of the following: 
a. On a plan of merger, by each class or series of shares 

that are to be converted, pursuant to the provisions of the 

plan of merger, into shares or other securities, interests, 
obligations, rights to acquire shares or other securities, 

cash, other property, or any combination of the foregoing, or 

would have a right to vote as a separate group on a provision 
in the plan that, if contained in a proposed amendment to 
articles of incorporation, would require action by separate 
voting groups under section 490.1004. 

b. on a plan of share exchange, by each class or series of 
shares included in the exchange, with each class or series 
constituting a separate voting group. 

c. on a plan of merger or share exchange, if the voting 
group is entitled under the articles of incorporation to vote 
as a voting group to approve a plan of merger or share 

exchange. 
7. unless the articles of incorporation otherwise provide, 

approval by the corporation's shareholders of a plan of merger 
or share exchange is not required if all of the following 
conditions are satisfied: 

a. The corporation will survive the merger or is the 

acquiring corporation in a share exchange. 
b. Except for amendments permitted by section 490.1005, 

its articles of incorporation will not be changed. 
c. Each shareholder of the corporation whose shares were 

outstanding immediately before the effective date of the 
merger or share exchange will hold the same number of shares, 
with identical preferences, limitations, and relative rights, 

immediately after the effective date of change. 
d. The issuance in the merger or share exchange of shares 

or other securities convertible into or rights exercisable for 
shares does not require a vote under section 490.621, 

subsection 6. 

B. If as a result of a merger or share exchange one or 
more shareholders of a domestic corporation would become 



House File 2509, p. 57 

subject to personal liability for the obligations or 
liabilities of any other person or other entity, approval of 
the plan of merger shall require the execution, by each such 
shareholder, of a separate written consent to become subject 

to such personal liability. 
Sec. 69. Section 490.1105, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 

following: 
490.1105 MERGER BETWEEN PARENT AND SUBSIDIARY OR BETWEEN 

SUBSIDIARIES. 
1. A domestic parent corporation that owns shares of a 

domestic or foreign subsidiary corporation that carry at least 

ninety percent of the voting power of each class and series of 

the outstanding shares of the subsidiary that have voting 
power may merge the subsidiary into itself or into another 
such subsidiary, or merge itself into the subsidiary, without 
the approval of the board of directors or shareholders of the 
subsidiary unless the articles of incorporation of any of the 
corporations otherwise provide, and unless, in the case of a 
foreign subsidiary, approval by the subsidiary's board of 
directors or shareholders is required by the laws under which 
the subsidiary is organized. 

2. If under subsection l approval of a merger by the 
subsidiary's shareholders is not required, the parent 
corporation shall, within ten days after the effective date of 
the merger, notify each of the subsidiary's shareholders that 
the merger has become effective. 

3. Except as provided in subsections 1 and 2, a merger 
between a parent and subsidiary shall be governed by the 
provisions of this division, applicable to mergers generally, 

Sec. 70. Section 490.1106, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
490.1106 ARTICLES OF MERGER OR SHARE EXCHANGE. 
1. After a plan of merger or share exchange has been 

adopted and approved as required by this chapter, articles of 
merger or share exchange shall be executed on behalf of each 
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party to the merger or share exchange by any officer or other 
duly authorized representative. The articles shall set forth 
the following: 

a. The names of the parties to the merger or share 
exchange and the date on which the merger or share exchange 

occurred or is to be effective. 
b. If the articles of incorporation of the survivor of a 

merger are amended, or if a new corporation is created as a 
result of a merger, the amendments to the survivor's articles 

of incorporation or the articles of incorporation of the new 

corporation. 
c. If the plan of merger or share exchange required 

approval by the shareholders of a domestic corporation that 

was a party to the merger or share exchange, a statement that 
the plan was duly approved by the shareholders and, if voting 

by any separate voting group was required, by each such 
separate voting group, in the manner required by this chapter 
and the articles of incorporation. 

d. It the plan of merger or share exchange did not require 
approval by the shareholders of a domestic corporation that 
was a party to the merger or share exchange, a statement to 
that effect. 

e. As to each foreign corporation and each other entity 
that was a party to the merger or share exchange, a statement 
that the plan and the performance of its terms were duly 
authorized by all action required by the laws under which the 
corporation or other entity is organized or by which it is 
governed, and by its articles of incorporation or 

organizational documents. 
2. Articles of merger or share exchange shall be delivered 

to the secretary of state for filing by the survivor of the 

merger or the acquiring corporation in a share exchange and 
shall take effect on the effective date of the merger or share 

exchange. 
Sec. 71. Section 490.1107, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 
following: 

490.1107 EFFECT OF MERGER OR SHARE EXCHANGE. 

H.F. 2509 
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1. When a merger becomes effective, certain acts shall 

occur as follows: 
a. The corporation or other entity that is designated in 

the plan of merger as the survivor continues or comes into 
existence, as the case may be. 

b. The separate existence of every corporation or other 

entity that is merged into the survivor ceases. 
c. All property owned by, and every contract right 

possessed by, each corporation or other entity that merges 
into the survivor is vested in the survivor without reversion 

or impairment. 
d. All liabilities of each corporation or other entity 

that is merged into the survivor are vested in the survivor. 

e. The name of the survivor may, but need not be, 

substituted in any pending proceeding for the name of any 
party to the merger whose separate existence ceased in the 

merger. 
f. The articles of incorporation or organizational 

documents of the survivor are amended to the extent provided 

in the plan of merger. 
g. The articles of incorporation or organizational 

documents of a survivor that is created by the merger become 

effective. 
h. The shares of each corporation that is a party to the 

merger, and the interests in another entity that is a party to 
a merger, that are to be converted under the plan of merger 
into shares, interests, obligations, rights to acquire 
securities, other securities, cash, other property, or any 
combination of the foregoing, are converted, and the former 

holders of such shares or interests are entitled only to the 
rights provided to them in the plan of merger or to any rights 
they may have under division XIII. 

2. When a share exchange becomes effective, the shares of 
each domestic corporation that are to be exchanged for shares 
or other securities, interests, obligations, rights to acquire 

shares or securities, other securities, cash, other property, 
or any combination of the foregoing, are entitled only to the 

" 
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rights provided to them in the plan of share exchanqe or to 
any rights they may have under division XIII. 

3. Any shareholder of a domestic corporation that is a 
party to a merger or share exchange who, prior to the merger 
or share exchange, was liable for the liabilities or 

obligations of such corporation, shall not be released from 

such liabilities or obligations by reason of the merger or 
share exchange. 

4. Upon a merger becoming effective, a foreign 
corporation, or a foreign other entity, that is the survivor 

of the mergers, is deemed to do both of the following: 
a. Appoint the secretary of state as its agent for service 

of process in a proceeding to enforce the rights of 
shareholders of each domestic corporation that is a party to 

the merger who exercise appraisal rights. 

b. Agree that it will promptly pay the amount, if any, to 
which such shareholders are entitled under division XIII. 

Sec. 72. Section 490.1108, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 
following: 

490.1108 ABANDONMENT OF A MERGER OR SHARE EXCHANGE. 
1. Unless otherwise provided in a plan of merger or share 

exchange or in the laws under which a foreign corporation or a 

domestic or foreign other entity that is a party to a merger 
or a share exchange is organized or by which it is governed, 
after the plan has been adopted and approved as required by 
this division, and at any time before the merger or share 
exchange has become effective, it may be abandoned by any 
party to the merger or share exchange without action by the 

party's shareholders or owners of interests, in accordance 
with any procedures set forth in the plan of merger or share 
exchange or, if no such procedures are set forth in the plan, 
in the manner determined by the board of directors of a 
corporation, or the managers of any other entity, subject to 

any contractual rights of other parties to the merger or share 
exchange. 
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2. If a merger or share exchange is abandoned under 
subsection 1 after articles of merger or share exchange have 
been filed with the secretary of state but before the merger 
or share exchange has become effective, a statement that the 
merger or share exchange has been abandoned in accordance with 
this section, executed on behalf of a party to the merger or 
share exchange by an officer or other duly authorized 
representative, shall be delivered to the secretary of state 
for filing prior to the effective date of the merger or share 
exchange. Upon filing, the statement shall take effect and 
the merger or share exchange shall be deemed abandoned and 
shall not become effective. 

Sec. 73. NEW SECTION. 490.1108A CONSIDERATION OP 
ACQUISITION PROPOSALS -- COMMUNITY INTERESTS. 

1. A director, in determining what is in the best interest 
of the corporation when considering a tender offer or proposal 
of acquisition, merger, consolidation, or similar proposal, 
may consider any or all of the following community interest 
factors, in addition to consideration of the effects of any 
action on shareholders: 

a. The effects of the action on the corporation's 
employees, suppliers, creditors, and customers. 

b. The effects of the action on the communities in which 
the corporation operates. 

c. The long-term as well as short-term interests of the 
corporation and its shareholders, including the possibility 
that these interests may be beat served by the continued 
independence of the corporation. 

2. If on the basis of the community interest factors 
described in subsection 1, the board of directors determines 
that a proposal or offer to acquire or merge the corporation 
is not in the best interests of the corporation, it may reject 
the proposal or offer. If the board of directors determines 
to reject any such proposal or offer, the board of directors 
has no obligation to facilitate, to remove any barriers to, or 
to refrain from impeding, the proposal or offer. 

Consideration of any or all of the community interest factors 
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is not a violation of the business judgment rule or of any 
duty of the director to the shareholders, or a group of 
shareholders, even if the director reasonably determines that 
a community interest factor or factors outweigh the financial 
or other benefits to the corporation or a shareholder or group 
of shareholders. 

Sec. 74. Section 490.1110, subsection 2, paragraph f, 

subparagraph (2), subparagraph subdivision (a), Code 2001, is 
amended to read as follows: 

(a) A merger of the corporation, other than a merger 
pursuant to section 49&~%%94 490.1105. 

Sec. 75. Section 490.1110, subsection 3, paragraph c, 
subparagraph (3), subparagraph subdivision (b), Code 2001, is 
amended to read as follows: 

(b) Pursuant to a merger under section 49&~%%94 490.1105, 
Sec. 76. Section 490.1201, Code 2001, is amended to read 

as follows: 
490.1201 SAbB DISPOSITION OF ASSETS fN-RB88bAR-e98RSB-9P 

B89fNB9S-ANB-M9R~6ASB-9P-ASSB~S NOT REQUIRING SHAREHOLDER 
APPROVAL. 

iT--A-ee~pe~aeien-mayT-en-ehe-ee~ms-and-eendieiens-and-!er 

~he-eenside~a~ien-deee~mined-by-~he-bea~d-e~-di~ee~e~s 

Approval of the shareholders of a corporation is not reguired 
to do any of the following, unless the articles of 
incorporation otherwise provide: 

•~ ~ Sell To sell, lease, exchange, or otherwise dispose 
of aiiT-er-s~estantiaiiy-ai% 7-ef-its-p~cpe~ty any or all of 
the corporation's assets in the usual and regular course of 
business. 

b~ ~ Me~~gage To mortgage, pledge, dedicate to the 
repayment of indebtedness, whether with or without recourse, 
or otherwise encumber any or all of i~s-prepe~~y the 
corporation's assets, whether or not in the usual and regular 
course of business. 

e~ ~ ~rans~er To transfer any or all of ies-preper~y-ee-a 
ee~po~aeien-aii-ehe-shares the corporation's assets to one or 
more corporations or other entities all of the shares or 
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interests of which are owned by the transferring corporation 
whethe~-e~-net-~n-the-u~uai-eour~e-o£-bu~±fte~s. 

iT--ijniess-the-a~t±eies-o£-±neerperet~en-requi~e-itT 

eppreYai-by-the-~harehelders-o£-a-transaetien-deseribed-in 

subseet±en-i-±s-net-requiredT 
4. To distribute assets pro rata to the holders of one or 

more classes or series of the corporation's shares. 
Sec. 11. Section 490.1202, Code 2001, is amended to read 

as follows: 
490.1202 SAbE-9P-ASSBf8-9~BR-fHAN-iH-R86B&AR-€9BRSB-9P 

B8SiNES9 SHAREHOLDER APPROVAL OF CERTAIN DISPOSITIONS. 

1. A eerperatien-may-sell sale, lease, exchange, or 

etherw~se-dispese-of-allT-e~-substentisily-ailT-ef-its 

prepertyT-with-er-witheut-the-geed-wiiiT-etherwise-than-in-the 
usuai-snd-re9uiar-eeurse-e£-bus±nessT-eft-the-terms-and 
eend±tiens-and-fe~-the-eensiderst±en-determined-by other 
disposition of assets, other than a disposition described in 
section 490.1201, reguires approval of the eerperatienLs-beard 
e£-direeters7 -if corporation's shareholders if the disposition 
would leave the corporation without a significant continuing 
business activity. If a corporation retains a business 
activity that represented at least twenty-five percent of 
total assets at the end of the most recently completed fiscal 

year, and twenty-five percent of either income from continuing 

operations before taxes or revenues from continuing operations 
for that fiscal year, in each case of the corporation and its 
subsidiaries on a consolidated basis, the corporation will 

conclusively be deemed to have retained a significant 

continuing business activity; but no presumption that the 
disposition will leave the corporation without a significant 
continuing business activity shall arise from the fact that 
the corporation's continuing business activity does not equal 
or exceed any of these percentages. 

2. A disposition that requires approval of the 
shareholders under subsection 1 shall be initiated by a 
resolution by the board of directors prepeses-and-~ts 
authorizing the disposition. After adoption of such a 
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resolution, the board of directors shall submit the proposed 
disposition to the shareholders for their approval. The board 

of directors shall also transmit to the shareholders a 

recommendation that the shareholders approve the proposed 

transsettOnT 
iT--Per-a-transaetien-te-be-autherized-beth-ef-the 

feilowin9-must-eee~r~ 

8T--~he-beer~-e£-direeters-must-~eeemmend-the-prepesed 

transaetien-te-the-shareholders disposition, unless the board 
of directors determ~nes makes a determination that because of 
eonfiiet conflicts of interest or other special circumstances 
it should not make no such a recommendation and-eemmun~eatesL 
in which case the easis-£er-its-determinatien board of 
directors shall transmit to the shareholders with the 
s~bmissien-of-the-prepesed-transaetien basis for that 

determination. 
bT--~he-shareheiders-entitled-to-yete-m~st-appre•e-the 

t~aftsaetien~ 

3. The board of directors may condition its submission of 

a disposition to the prepesed-transaetien shareholders under 
subsection 2 on any basis. 

4. ~he If a disposition is required to be approved by the 
shareholders under subsection 1, and if the approval is to be 

given at a meeting, the corporation shall notify each 
shareholder, whether or not entitled to vote, of the proposed 
shareheldersL-meetin9-~"-aeeerdanee-with-seetien-49&~~e5 

meeting of shareholders at which the disposition is to be 

submitted for approval. The notice must-also shall state that 
the purpose, or one of the purposes, of the meeting is to 

consider the saleT-leaseT-exehengeT-or-ether disposition of 
aii7 -er-substantiaiiy-aiiT-the-preperty-eE-the-eerperatien-aftd 
eentain-er-be-aeeempanied-by and shall contain a description 
of the transaetien disposition, including the terms and 

conditions of the disposition and the consideration to be 
received by the corporation. 

5. Unless the articles of incorporation, bylaws, or the 
board of directors acting pursuant to subsection 3 require a 
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greater vote or a vote-by-votin~-~~e~ps7-the-t~snssetion-to-be 
aHtnoriaed-m~st-be-sppreved-by-s-ms;erity-e~-sii greater 
number of votes to be present, the approval of a disposition 
by the shareholders shall require the approval of the 
shareholders at a meeting at which a quorum consisting of at 

least a majority of the votes entitled to be cast on the 
trsnssetion disposition exists. 

6. After a ss%e7-%ease7-exehange7-or-other-disposition-e~ 
preperty-is-a~tnorized7-the-trsnsaetion disposition has been 
approved by the shareholders under subsection 2, and at any 
time before the disposition has been consummated, it may be 
abandoned by the corporation without action by the 
shareholders, subject to any contractual rights withettt 
fHrther-sha~eheider-aetion of other parties to the 
disposition. 

7. A-transaetien-that-eonstittttes-s-distrib~tion-is 

90Yerned-by-seetien-499~649-snd-not-by-this-seetien~ ~ 

disposition of assets in the course of dissolution under 
division XIV is not governed by this section. 

8. The assets of a direct or indirect consolidated 
subsidiary shall be deemed the assets of the parent 

corporation for the purposes of this section. 
Sec. 78. Section 490.1301, Code 2001, is amended by 

striking the section and inserting in lieu thereof the 
following: 

490.1301 DEFINITIONS. 
In this division, unless the context otherwise requires: 

1. "Affiliate" means a person that directly or indirectly 
through one or more intermediaries controls, is controlled by, 
or is under common control with another person or is a senior 

executive thereof. For purposes of section 490.1302, 

subsection 2, paragraph "d", a person is deemed to be an 
affiliate of its senior executives. 

2. "Beneficial shareholder" means a person who is the 

beneficial owner of shares held in a voting trust or by a 
nominee on the beneficial owner's behalf. 
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3. "Corporation" means the issuer of the shares held by a 
shareholder demanding appraisal. In addition, for matters 
covered in sections 490.1322 through 490.1331, "corporation" 
includes the surviving entity in a merger. 

4. "Fair value" means the value of the corporation's 
shares determined according to the following: 

a. Immediately before the effectuation of the corporate 
action to which the shareholder objects. 

b. Using customary and current valuation concepts and 
techniques generally employed for similar businesses in the 
context of the transaction requiring appraisal. 

c. Without discounting for lack of marketability or 
minority status except, if appropriate, for amendments to the 
articles pursuant to section 490.1302, subsection 1, paragraph 
"e". 

With respect to shares of a corporation that is a bank 
holding company as defined in section 524.1801, the factors 
identified in section 524.1406, subsection 3, paragraph "a", 
shall also be considered in determining fair value. 

5. "Interest" means interest from the effective date of 
the corporate action until the date of payment, at the rate of 
interest on judgments in this state on the effective date of 
the corporate action. 

6. "Preferred shares" means a class or series of shares 
whose holders have preference over any other class or series 
with respect to distributions. 

7. -Record shareholder" means the person in whose name 

shares are registered in the records of the corporation or the 
beneficial owner of shares to the extent of the rights granted 
by a nominee certificate on file with the corporation. 

8. "Senior executive" means the chief executive officer, 
chief operating officer, chief financial officer, and anyone 
in charge of a principal business unit or function. 

9. "Shareholder" means both a record shareholder and a 
beneficial shareholder. 

Sec. 79. Section 490.1302, Code 2001, is amended to read 
as follows: 

490.1302 SHAREHOLDERS' RIGHT TO 9f99BN~ APPRAISAL. 

H.F. 2509 
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1. A shareholder is entitled to e±sse~t-from appraisal 
rights, and to obtain payment of the fair value of the 
shareholder's sharesL in the event ofT any of the following 

corporate actions: 
a. Consummation of a pia~-ef merger to which the 

corporation is a party if either of the following apply: 

(l) Shareholder approval is required for the merger by 

section 499~1193-or-tne-art±eles-of-±neerporation-a~d-the 
snarenelder-±s-ent±tled-to-Yote-on-the-mer~er 490.1104 and the 
shareholder is entitled to vote on the merger, except that 
appraisal rights shall not be available to any shareholder of 
the corporation with respect to shares of any class or series 
that remain outstanding after consummation of the merger. 

(2) The corporation is a subsidiary that-is-merged-with 

its-parent-~nder and the merger is governed by section 

499~1194 490.1105. 
b. Consummation of a pian-of share exchange to which the 

corporation is a party as the corporation whose shares will be 
acquired, if the shareholder is entitled to vote on the pian 

exchange, except that appraisal rights shall not be available 

to any shareholder of the corporation with respect to any 
class or series of shares o! the corporation that is not 
exchanged. 

c. Consummation of a saie-or-exenange-of-allT-er 
e~&stant±aiiy-ali7-o£-the-preperty-of-tne-eorporatien-ether 

tnan-in-the-~e~al-and-reg~lar-eo~rse-of-&~sinessT-i£-tne 

sharenoider-±s-entitled-to-yote-on-the-sale-or-exenangey 

i~eittd±ng-a-sale-±n-dissoi~tioft7-b~t-not-inelttding-a-sale 

p~rs~ant-to-eo~rt-erder-or-a-saie-for-eaeh-p~rs~ant-to-a-pian 

by-whien-aii-er-stt&sta~tiaiiy-aii-of-the-net-preeeeds-of-the 

sale-wiii-be-distrib~ted-to-the-shareneiders-within-one-year 

after-the-date-of-sale disposition of assets pursuant to 
section 490.1202 if the shareholder is entitled to vote on the 

disposition. 
d. An amendment of the articles of incorporation with 

respect to a class or series of shares that materially-and 
adYersely-a££eets-rignts-±n-respeet-o£-a-d±ssenter~s-shares 

beeattse-it-does-any-or-all-of-the-foiiew±n~~ 

. , 
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tlt--Aiters-er-abolishes-a-prefere~tiai-right-o£-the 

shares~ 

t~t--ereates7-aiters7-or-abeiishes-a-rignt-i~-respeet-of 

redemptien 7-ineittding-a-proYision-respeeting-a-sinking-f~nd 

fer-the-redempt±e~-er-rep~renasey-of-the-snares~ 

t3t--Aiters-or-abolisnes-a-preemptiYe-rignt-of-the-ho%~er 

of-tne-snares-te-aeq~~re-snares-or-ether-seearities~ 

t4t--Exei~des-or-iimi~s-the-right-o£-the-shares-te-Yote-on 

a~y-matter7-er-to-e~mttiate-votesy-otner-than-a-i±mitation-by 

dii~tion-threa~h-iss~anee-of-shares-er-ether-seearities-with 

simiiar-Yoti~~-ri~htsT 

t5t--Redttees reduces the number of shares of a class or 
series owned by the shareholder to a fraction of a share if 

the corporation has the obligation or right to repurchase the 
fractional share so created is-to-be-aeq~ired-for-eash-~nder 
seetien-499~694. 

t6t--Bxten~sy-£or-the-£irst-time-after-&ein~-~eYerned-by 

tnis-enaptery-the-period-o£-d~ration-of-a-eorporatien 

orgsnized-~nder-ehap~er-49i-or-£eraer-enapter-496A-and 

existin~-for-a-period-e£-years-on-the-dey-preeedi~~-the-date 

the-eerperatien-is-first-~everned-by-th±s-enapterT 

e. Any eorperate-aetion-take~-p~rsaant-to-a-shareheider 
Yote other amendment to the articles of incorporation, merger, 
share exchange, or disposition of assets to the extent 
provided by the articles of incorporation, bylaws, or a 
resolution of the board of directors proyides-that-veting-or 
~enYoting-sharenoiders-are-entitied-to-disse~t-and-ebtain 

payment-for-their-shares. 

2. Notwithstanding subsection 1, the availability of the 
appraisal rights under subsection 1, paragraphs "a" through 
"d", shall be limited in accordance with the following 
provisions: 

a. Appraisal rights shall not be available for the holders 
of shares of any class or series of shares: 

Ill Listed on the New York stock exchanqe or the American 
stock exchange or designated as a national market system 

security on an interdealer quotation system by the national 
association of securities dealers, inc • 
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(2) Not so listed or designated, but has at least two 
thousand shareholders and the outstanding shares of such class 
or series has a market value of at least twenty million 
dollars, exclusive of the value of such shares held by its 
subsidiaries, senior executives, directors, and beneficial 
shareholders owning more than ten percent of such shares. 

b. The applicability of paragraph "a" shall be determined 
according to the following: 

(1) The record date fixed to determine the shareholders 
entitled to receive notice of, and to vote at, the meeting of 
shareholders to act upon the corporate action reguiring 
appraisal rights. 

(2) The day before the effective date of such corporate 
action if there is no meeting of shareholders. 

c. Paragraph "a" shall not be applicable and appraisal 
rights shall be available pursuant to subsection 1 for the 

holders of any class or series of shares who are required by 
the terms of the corporate action reguiring appraisal rights 
to accept for such shares anything other than cash or shares 
of any class or any series of shares of any corporation, or 
any other proprietary interest of any other entity, that 

satisfies the standards set forth in paragraph "a", at the 

time the corporate action becomes effective. 

d. Paragraph "a" shall not be applicable and appraisal 
riqhts shall be available pursuant to subsection 1 for the 
holders of any class or series of shares where any of the 
following applies: 

(1) Any of the shares or assets of the corporation are 
being acquired or converted, whether by merger, share 
exchange, or otherwise, pursuant to the corporate action by a 
person, or by an affiliate of a person, who fulfills either of 
the following: 

(a) Is, or at any time in the one-year period immediately 
preceding approval by the board of directors of the corporate 
action requiring appraisal rights was, the beneficial owner of 
twenty percent or more of the voting power of the corporation, 
excluding any shares acquired pursuant to an offer for all 
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shares having voting power if such offer was made within one 
year prior to the corporate action requiring appraisal rights 
for consideration of the same kind and of a value equal to or 
less than that paid in connection with the corporate action. 

(b) Directly or indirectly has, or at any time in the one

year period immediately preceding approval by the board of 
directors of the corporation of the corporate action requiring 
appraisal rights had, the power, contractually or otherwise, 
to cause the appointment or election of twenty-five percent or 
more of the directors to the board of directors of the 
corporation. 

(2) Any of the shares or assets of the corporation are 
being acguired or converted, whether by merger, share 
exchange, or otherwise, pursuant to such corporate action by a 
person, or by an affiliate of a person, who is, or at any time 

in the one-year period immediately preceding approval by the 
board of directors of the corporate action requiring appraisal 
rights was, a senior executive or director of the corporation 
or a senior executive of any affiliate thereof, and that 
senior executive or director will receive, as a result of the 
corporate action, a financial benefit not generally available 

to other shareholders as such, other than any of the 

following: 

(a) Employment, consulting, retirement, or similar 
benefits established separately and not as part of or in 
contemplation of the corporate action. 

(b) Employment, consulting, retirement, or similar 
benefits established in contemplation of, or as part of, the 
corporate action that are not more favorable than those 
existing before the corporate action or, if more favorable, 
that have been approved on behalf of the corporation in the 
same manner as is provided in section 490.832. 

(c) In the case of a director of the corporation who will, 

in the corporate action, become a director of the acquiring 
entity in the corporate action or one of its affiliates, 
rights and benefits as a director that are provided on the 
same basis as those afforded by the acquiring entity generally 
to other directors of such entity or such affiliate. 

H.F. 2509 
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e. For the purposes of paragraph "d" only, the term 

"beneficial owner" means any person who, directly or 
indirectly, through any contract, arrangement, or 
understanding, other than a revocable proxy, has or shares the 
power to vote, or to direct the voting of, shares, provided 

that a member of a national securities exchange shall not be 

deemed to be a beneficial owner of securities held directly or 

indirectly by such member on behalf of another person solely 
because the member is the record holder of such securities if 
the member is precluded by the rules of such exchange from 
voting without instruction on contested matters or matters 
that may affect substantially the rights or privileges of the 
holders of the securities to be voted. When two or more 
persons agree to act together for the purpose of voting their 
shares of the corporation, each member of the group formed 
thereby shall be deemed to have acquired beneficial ownership, 
as of the date of such agreement, of all voting shares of the 
corporation beneficially owned by any member of the group. 

3. Notwithstanding any other provision of section 

490.1302, the articles of incorporation as originally filed or 
any amendment thereto may limit or eliminate appraisal rights 
for any class or series of preferred shares, but any such 
limitation or elimination contained in an amendment to the 

articles of incorporation that limits or eliminates appraisal 
rights for any of such shares that are outstanding immediately 
prior to the effective date of such amendment or that the 
corporation is or may be required to issue or sell thereafter 
pursuant to any conversion, exchange, or other right existing 

immediately before the effective date of such amendment, shall 
not apply to any corporate action that becomes effective 

within one year of that date if such action would otherwise 
afford appraisal rights. 

i~ ~ A shareholder entitled to disse"t-a"d-ebtai"-payme"t 
£er-the-shereheider~s-shares appraisal rights under this 
chapter is not entitled to challenge the a completed corporate 
action erea~~~~-~he-shereherder~s-e~t~treme~t-~niess-~he 
aetien-is-~n%aw£u%-or-£raudu%ent-w±th-reapeet-te-the 

" 
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shareheider-er-the-eerperatien~ for which appraisal rights are 
available unless such corporate action meets one of the 

following standards: 
a. It was not effectuated in accordance with the 

applicable provisions of division X, XI, or XII or the 

corporation's articles of incorporation, bylaws, or board of 

directors' resolution authorizing the corporate action. 
b. It was procured as a result of fraud or material 

misrepresentation. 
Sec. 80. Section 490.1303, Code 2001, is amended to read 

as follows: 
490.1303 Br99BN~ ASSERTION OF RIGHTS BY NOMINEES AND 

BENE~ICIAL OWNERS. 
1. A record shareholder may assert d±sse"ters~ appraisal 

rights as to fewer than all the shares registered in that the 
~ shareholder's name but owned by a beneficial 
shareholder only if the ~ shareholder dissents objects 
with respect to all shares bene£±eiai%y of the class or series 

owned by any-ene-persen the beneficial shareholder and 

notifies the corporation in writing of the name and address of 
each person beneficial shareholder on whose behalf the 
eherehorder-asserts-dissenters~ appraisal rights are being 
asserted. The rights of a partial-dissenter ~ 

shareholder who asserts appraisal rights for only part of the 
shares held of record in the record shareholder's name under 
this subsection are shall be determined as if the shares as to 
which the ~ shareholder dissents objects and the record 
shareholder's other shares were registered in the names of 

different record shareholders. 
2. A beneficial shareholder may assert dissentersL 

appraisal rights as to shares of any class or series held on 
the-ahareheider~s behalf of the shareholder only if the 

shareholder does both of the following: 

a. Submits to the corporation the record shareholder's 
written consent to the dissent-net-later-tha~-the-time-the 
be"eeieial-sharehelder-esserts-dissenters~-righ~s assertion of 
such rights no later than the date referred to in section 
490.1322, subsection 2, paragraph "b", subparagraph (2). 
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b. Does so with respect to all shares of whieh-the 
sha~eholder-~s the class of series that are beneficially owned 
~ the beneficial shareholder or-o~er-wh~eh-that-benef~e~ai 
sha~eholder-has-power-to-direet-the-yote. 

Sec. 81. Section 490.1320, Code 2001, is amended to read 

as follows: 
490.1320 NOTICE OF BfSSEN!!RS~ APPRAISAL RIGHTS. 

1. If proposed corporate action ereat±n~-d±ssenters~ 
rights-Hnder described in section 490.1302, subsection 1, is 
~ submitted to a vote at a shareholders' meeting, the 
meeting notice must state that the corporation has concluded 

that the shareholders are, are not, or may be entitled to 
assert dissentersL appraisal rights under this part and-he 
aeeompan±ed-by. If the corporation concludes that appraisal 
rights are or may be available, a copy of this part must 
accompany the meeting notice sent to those record shareholders 
entitled to exercise appraisal rights. 

2. fr-eorporate-aetien-ereat±n~-dissentersL-rights-~nder 

In a merger pursuant to section 499T~39i-±s-taken-w±thoat-a 
Yote-of-sharehoiders 490.1105, the parent corporation shal~ 
must notify in writing all ~ shareholders of the 
subsidiary who are entitled to assert dissentersL appraisal 
rights that the corporate action was-taken-and-send-the~-the 
d±ssentersL-notiee-deseribed became effective. Such notice 
must be sent within ten days after the corporate action became 
effective and include the materials described in section 

490.1322. 

Sec. 82. Section 490.1321, Code 2001, is amended to read 

as follows: 
490.1321 NOTICE OF INTENT TO DEMAND PAYMENT. 
1. If proposed corporate action ereati~~-d±ssenters~ 

requiring appraisal rights under section 490.1302 is submitted 

to a vote at a shareholders' meeting, a shareholder who wishes 

to assert eissentersL appraisal rights with respect to any 

class or series of shares must do all of the following: 
a. Deliver to the corporation before the vote is taken 

written notice of the shareholder's intent to demand payment 
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fer-the-shareheiderLs-shares if the proposed action is 

effectuated. 
b. Not vote the-dissent±nq-sherehoiderLs-shares, or cause 

or permit to be voted, any shares of such class or series in 
favor of the proposed action. 

2. A shareholder who does not satisfy the requirements of 

subsection lT is not entitled to payment for-the-sherehoieer~s 

shares under this part. 
Sec. 83. Section 490.1322, Code 2001, is amended to read 

as follows: 
490.1322 BiSSBN~BRS~ APPRAISAL NOTICE AND FORM. 

1. If proposed corporate action ereating-dissenteraL 
requiring appraisal rights under section 490.1302 is 
authori~ed-at-a-sharehoidersL-meetinq, subsection l, becomes 
effective, the corporation shall must deliver a written 
d±sse~tersL appraisal notice and form required by subsection 
2, paragraph "a", to all shareholders who satisfied the 
requirements of section 490.1321. In the case of a merger 
under section 490.1105, the parent must deliver a written 
appraisal notice and form to all record shareholders who may 
be entitled to assert appraisal rights. 

2. The dissen~ersL appraisal notice must be sent no 
earlier than the date the corporate action became effective 

and no later than ten days after the-proposed-eorporate-aet±on 
is-eathor±zed-a~-a-sharehoiders~-meetingT-orT-if-the-eerpora~e 

aetien-±s-ta~e~-w±thout-a-Yote-ef-the-sharehoidersT-no-later 

than-ten-days-after-the-eorporate-aetion-is-ta~enT such date 
and must do all of the following: 

a. State-where-the-~ayment-demand-~ust-be-aent-and-where 

and-when Be accompanied by a form that specifies the date of 
the first announcement to shareholders of the principal terms 
of the proposed corporate action and requires the shareholder 

asserting appraisal rights to certify whether or not 

beneficial ownership of those shares for which appraisal 

rights are asserted was acquired before that date, and that 

the shareholder did not vote for the transaction. 
b. State all of the following: 

H.F. 2509 
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{1) Where the form must be sent and where certificates for 
certificated shares must be deposited and the date by which 
those certificates must be deposited, which date shall not be 
earlier than the date for receiving the required form under 

subparagraph (2). 

bT--fnfo~m-hoiders-of-ttnee~~ifiee~ed-shares-~o-wha~-ex~e~~ 

transfe~-of-~he-shares-wiii-be-res~rie~ed-ar~er-the-payme~~ 

demand-is-reee±vedT 
eT--9~ppiy-a-form-ror-demandin~-pa~ent-that-±nei~dea-~he 

date-of-~he-firs~-annottnee•ent-to-news-media-er-~e 

sharehoiders-or-the-te~ms-o£-the-preposed-eorporate-aetion-and 

reqtt±~es-that-the-person-assert±n~-d±ssentersL-~±9h~s-eert±£y 

whe~her-er-ne~-~he-persen-aeqtt±red-bener±e±ai-ownership-of-the 

shares-befere-~hat-da~eT 

dT 1ll Set-a ! date by which the corporation must receive 
the pay.ent-de•and form, which date shall not be fewer than 

th±~ty forty nor more than sixty days after the date the 
disaentersL-net±ee-±s-dei±vered appraisal notice and form are 
sent under subsection 1, and state that the shareholder shall 

have waived the right to demand appraisal with respect to the 
shares unless the form is received by the corporation by such 

specified date. 
{3) The corporation's estimate of the fair value of the 

shares. 
(41 That, if requested in writing, the corporation will 

provide, to the shareholder so requesting, within ten days 
after the date specified in subparagraph (2) the number of 
shareholders who return the forms by the specified date and 
the total number of shares owned by them. 

(5) The date by which the notice to withdraw under section 
490.1323 must be received, which date must be within twenty 

days after the date specified in subparagraph (2). 

eT ~ Be accompanied by a copy of this division. 
Sec. 84. Section 490,1323, Code 2001, is amended to read 

as follows: 
490.1323 9e~¥-~-9BMAHB-PA¥MBH~ PERFECTION OF RIGHTS -

RIGHT TO WITHDRAW. 
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1. A shareholder sent-a-dissen~ersL who receives notice 
deseribed-±n pursuant to section 490.1322 and who wishes to 

exercise appraisal rights must dema8d-paymeft~T certify ~ 
form sent by the corporation whether the sherehotder 
beneficial owner of such shares acquired beneficial ownership 
of the shares before the date required to be set forth in the 
dissentersL notice pursuant to section 490.1322, subsection 2, 

paragraph uea7 "a". If a shareholder fails to make this 
certification, the corporation may elect to treat the 
shareholder's shares as after-acquired shares under section 
490.1325. In addition, a shareholder who wishes to exercise 
appraisal rights must execute and return the form and, in a 

case of certificated shares, deposit the shareholder's 
certificates in accordance with the terms of the notice by the 
date referred to in the notice pursuant to section 490.1322, 

subsection 2, paragraph "b", subparagraph (2). Once a 
shareholder deposits that shareholder's certificates or, in 
the case of uncertificated shares, returns the executed forms, 
that shareholder loses all rights as a shareholder, unless the 

shareholder withdraws pursuant to subsection 2. 

2. ~he-sharehoider-who-demands-payme8t-and-deposi~s-the 

eharehaiderLs-shares-ander-sabseetien-i-re~a±ns-a%%-e~her 

ri~h~s-e£-a-shareheider-an~it-~hese-ri9h~s-are-eaneeied-or 

modiried-by-the-tak±ng-o£-~he-p~oposed-eerpora~e-ae~±oftT ! 
shareholder who has complied with subsection 1 may 
nevertheless decline to exercise appraisal rights and withdraw 
from the appraisal process by so notifying the corporation in 
writing by the date set forth in the appraisal notice pursuant 
to section 490.1322, subsection 2, paragraph "b", subparagraph 
(5). A shareholder who fails to so withdraw from the 
appraisal process shall not thereafter withdraw without the 

corporation's written consent. 
3. A shareholder who does not demand payment or execute 

and return the form and, in the case of certificated shares, 

deposit the shareholder's share certificates where required, 
each by the date set forth in the dissenters' notice described 
in section 490.1322, subsection 2, is shall not be entitled to 
payment for the shareholder's shares under this division. 
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Sec. 85. Section 490.1324, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
490.1324 PAYMENT. 
1. Except as provided in section 490.1325, within thirty 

days after the form required by section 490.1322, subsection 

2, paragraph "b", subparagraph (2), is due, the corporation 
shall pay in cash to those shareholders who complied with 
section 490.1323, subsection 1, the amount the corporation 
estimates to be the fair value of their shares, plus interest. 

2. The payment to each shareholder pursuant to subsection 

1 must be accompanied by all of the following: 
a. Financial statements of the corporation that issued the 

shares to be appraised, consisting of a balance sheet as of 
the end of a fiscal year ending not more than sixteen months 
before the date of payment, an income statement for that year, 
a statement of changes in shareholders' equity for that year, 
and the latest available interim financial statements, if any. 

b. A statement of the corporation's estimate of the fair 
value of the shares, which estimate must equal or exceed the 
corporation's estimate given pursuant to section 490.1322, 
subsection 2, paragraph "b", subparagraph (3). 

c. A statement that shareholders described in subsection 1 

have the right to demand further payment under section 

490.1326 and that if any such shareholder does not do so 
within the time period specified therein, such shareholder 

shall be deemed to have accepted such payment in full 
satisfaction of the corporation's obligations under this 
chapter. 

Sec. 86. Section 490.1325, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
490.1325 AFTER-ACQUIRED SHARES. 
1. A corporation may elect to withhold payment required by 

section 490.1324 from any shareholder who did not certify that 

beneficial ownership of all of the shareholder's shares for 
which appraisal rights are asserted was acquired before the 
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date set forth in the appraisal notice sent pursuant to 

section 490.1322, subsection 2, paragraph "a". 
2. If the corporation elects to withhold payment under 

subsection 1, it must within thirty days after the form 
required by section 490.1322, subsection 2, paragraph "b", 
subparagraph (2), is due, notify all shareholders who are 

described in subsection 1 regarding all of the following: 
a. Of the information required by section 490.1324, 

subsection 2, paragraph "a". 
b. Of the corporation's estimate of fair value pursuant to 

section 490.1324, subsection 2, paragraph "b". 
c. That they may accept the corporation's estimate of fair 

value, plus interest, in full satisfaction of their demands or 

demand appraisal under section 490.1326. 
d. That those shareholders who wish to accept such offer 

must notify the corporation of their acceptance of the 
corporation's offer within thirty days after receiving the 
offer. 

e. That those shareholders who do not satisfy the 
requirements for demanding appraisal under section 490.1326 
shall be deemed to have accepted the corporation's offer. 

3. Within ten days after receiving the shareholder's 

acceptance pursuant to subsection 2, the corporation must pay 

in cash the amount it offered under subsection 2, paragraph 

"b", to each shareholder who agreed to accept the 
corporation's offer in full satisfaction of the shareholder's 

demand. 
4. Within forty days after sending the notice described in 

subsection 2, the corporation must pay in cash the amount it 
offered to pay under subsection 2, paragraph "b", to each 
shareholder described in subsection 2, paragraph "e". 

Sec. 87. Section 490.1326, Code 2001, is amended by 
striking the section and inserting in lieu thereof the 

following: 
490.1326 PROCEDURE IF SHAREHOLDER DISSATISFIED WITH 

PAYMENT OR OFFER. 

H.F. 2509 
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1. A shareholder paid pursuant to section 490.1324 who is 

dissatisfied with the amount of the payment must notify the 

corporation in writing of that shareholder's estimate of the 

fair value of the shares and demand payment of that estimate 
plus interest, less any payment under section 490.1324. A 

shareholder offered payment under section 490.1325 who is 

dissatisfied with that offer must reject the offer and demand 

payment of the shareholder's stated estimate of the fair value 

of the shares plus interest. 
2. A shareholder who fails to notify the corporation in 

writing of that shareholder's demand to be paid the 
shareholder's stated estimate of the fair value plus interest 

under subsection 1 within thirty days after receiving the 

corporation's payment or offer of payment under section 
490.1324 or 490.1325, respectively, waives the right to demand 
payment under this section and shall be entitled only to the 
payment made or offered pursuant to those respective sections. 

Sec. 88. Section 490.1330, Code 2001, is amended to read 

as follows: 
490.1330 COURT ACTION. 
1. If a demaftd shareholder makes demands for payment under 

section 499;i3i9 490.1326 that remains unsettled, the 

corporation shall commence a proceeding within sixty days 

after receiving the payment demand and petition the court to 

determine the fair value of the shares and accrued interest. 

If the corporation does not commence the proceeding within the 

sixty-day period, it shall pay in cash to each disseft~er-whose 

demaftd-remaifts-~ftse~tied-the-aae~ftt-deaanded shareholder the 
amount the shareholder demanded pursuant to section 490.1326 

plus interest. 
2. The corporation shall commence the proceeding in the 

district court of the county where a the corporation's 
principal office or, if none ~ft-this-s~a~e, its registered 
office, in this state is located. If the corporation is a 

foreign corporation without a registered office in this state, 

it shall commence the proceeding in the county in this state 

where the principal office or registered office of the 

4 ... 
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domestic corporation merged with er-whese-shares-were-aeqaired 

by the foreign corporation was located at the time of the 

transaction. 
3. The corporation shall make all dissenters shareholders, 

wheth@r or not residents of this state, whose demands remain 

unsettledL parties to the proceeding as in an action against 

their shares and all parties must be served with a copy of the 

petition. Nonresidents may be served by registered or 

certified mail or by publication as provided by law. 
4. The jurisdiction of the court in which the proceeding 

is commenced under subsection 2 is plenary and exclusive. The 

court may appoint one or more persons as appraisers to receive 

evidence and recommend ~ decision on the question of fair 

value. The appraisers shall have the powers described in the 
order appointing them, or in any amendment to it. The 
dissenters shareholders demanding appraisal rights are 
entitled to the same discovery rights as parties in other 

civil proceedings. There shall be no right to a jury trial. 

5. Each dissenter shareholder made a party to the 

proceeding is entitled to judgment for either of the 

following: 
a. The amount, if any, by which the court finds the fair 

value of the disseftter~s shareholder's shares, plus interest, 

exceeds the amount paid by the corporation to the shareholder 

for such shares. 

b. The fair value, plus aeeraed interest, of the 

dissenter~s-a£~er-aeqaired shareholder's shares for which the 

corporation elected to withhold payment under section 499.%3i? 

490.1325. 

6. Notwithstanding the provisions of this division, if the 

corporation is a bank holding company as defined in section 

524.1801, fair value, at the election of the bank holding 
company, may be determined as provided in section 524.1406, 

subsection 3, prior to giving notice under section 490.1320 or 

490.1322. The fair value as determined shall be included in 

any notice under section 490.1320 or 490.1322, and section 

499Tr3i& 490.1326 shall not apply. 
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Sec. 89. Section 490.1331, Code 2001, ia amended to read 
as follows: 

490.1331 COURT COSTS AND COUNSEL FEES. 

1. The court in an appraisal proceeding commenced under 
section 490.1330 shall determine all costs of the proceeding, 
including the reasonable compensation and expenses of 
appraisers appointed by the court. The court shall assess the 
costs against the corporation, except that the court may 
assess costs against all or some of the d~sse~~ers 
shareholders demanding appraisal, in amounts the court finds 
equitable, to the extent the court finds ~he-d~sse~~ers ~ 
shareholders acted arbitrarily, vexatiously, or not in good 

faith ~n-demand~~g-~aymen~-under-seet*o~-•ge,i3i8 with respect 
to the rights provided by this division. 

2. The court in an appraisal proceeding may also assesa 
the fees and expenses of counsel and experts for the 
respective parties, in amounts the court finds equitable, for 
either of the following: 

a. Against the corporation and in favor of any or all 
dissen~ers shareholders demanding appraisal if the court finds 
the corporation did not substantially comply with the 

requirements of see~iens section 490.1320 through-498•i3i6L 
490.1322, 490.1324, or 490.1325. 

b. Against either the corporation or a dissen~er 
shareholder demanding appraisal, in favor of any other party, 
if the court finds that the party against whom the fees and 

expenses are assessed acted arbitrarily, vexatiously, or not 
in good faith with respect to the rights provided by this 
chapter. 

3. If the court in an appraisal proceeding finds that the 
services of counsel for any dissen~er shareholder were of 

substantial benefit to other dissen~ers shareholders similarly 
situated, and that the fees for those services should not be 

assessed against the corporation, the court may award to ~hese 

such counsel reasonable fees to be paid out of the amounts 
awarded the disae"ters shareholders who were benefited. 
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4. To the extent the corporation fails to make a required 
payment pursuant to section 490.1324, 490.1325, or 490.1326, 

the shareholder may sue directly for the amount owed and, to 
the extent successful, shall be entitled to recover from the 
corporation all costs and expenses of the suit, including 
counsel fees. 

Sec. 90. Section 490.1402, subsections 4 and 5, Code 2001, 

are amended to read as follows: 
4. The corporation shall notify each shareholder, whether 

or not entitled to vote, of the proposed shareholders' meeting 
in-aeeerdanee-w~~h-seet~en-496~~65. The notice must also 

state that the purpose, or one of the purposes, of the meeting 

is to consider dissolving the corporation. 
5. Unless the articles of incorporation, bylaws 1 or the 

board of directors acting pursuant to subsection 3 requires a 
greater vote, a greater number of shares to be present, or a 
vote by voting groups, adoption of the proposal to dissolve ~o 
be-adep~ed-m~st-be-appreYed-by-a-ma;erity-of-all shall require 
the approval of the shareholders at a meeting at which the 
quorum consisting of at least a majority of the votes entitled 
to be cast e"-that-proposal exists. 

Sec. 91. Section 490.1403, Code 2001, is amended to read 
as follows: 

490.1403 ARTICLES OF DISSOLUTION. 

1. At any time after dissolution is authorized, the 

corporation may dissolve by delivering to the secretary of 

state for filing articles of dissolution setting forth all of 
the following: 

a. The name of the corporation. 
b. The date dissolution was authorized. 
c. If dissolution was approved by the shareholders7-be~h 

o£-the-fo~~ewing~ 

t~t--~he-number-ef-vo~es-en~~t%ee-te-be-eas~-en a statement 

that the proposal to dissolve was duly approved by the 

shareholders in the manner required by this chapter and by the 
articles of incorporation. 

H.F. 2509 



f 

House File 2509, p. 83 

tit--Bither-the-tetar-n~~ber-ef-Yetes-east-fer-and-againat 

disser~tien-er-the-teta%-n~mber-ef-~ndispated-vetes-east-fer 

disseiatien-and-a-statement-that-the-namber-east-fer 
disseiatien-was-saffieient-fer-appreyai~ 

d~--ff-veting-by-Yeting-gre~ps-was-reqairedT-the 

inrermetien-reqaired-by-paragreph-~e~-maat-be-separatery 

previded-fer-eaeh-veting-gre~p-entitred-te-yete-separatery-en 

the-pran-te-disserYeT 
2. A corporation is dissolved upon the effective date of 

its articles of dissolution. 
3. P'or purposes of this division, "dissolved corporation" 

Means a corporation whose articles of dissolution have became 

effective and includes a successor entity to which the 
remaining assets of the corporation are transferred subject to 
its liabilities for purposes of liquidation. 

Sec. 92. Section 490.1404, subsection 3, paragraph f, Code 

2001, is amended to read as follows: 
f. If shareholder action was required to revoke the 

dissolution, the information required by section 490.1403, 

subsection 1, paragraph. "c" er-~du. 
Sec. 93. Section 490.1406, subsections 1 and 2, Code 2001, 

are amended to read as follows: 
1. A dissolved corporation may dispose of the known claims 

against it by ferrewing-the-preeedare-deseribed-in-this 
seetien notifying its known claimants in writing of the 
dissolution at any time after its effective date. 

2. ~he-disserYed-eerperatien-sha%%-netify-its-knewn 

e%aimants-in-writing-ef-the-disseratien-at-any-time-after-its 

erfeetiYe-date~ The written notice must do all of the 

following: 
a. Describe information that must be included in a claim. 
b. Provide a mailing address where a claim may be sent. 
c. State the deadline, which may not be fewer than one 

hundred twenty days from the effective date of the written 
notice, by which the dissolved corporation must receive the 

claim. 
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d. State that the claim will be barred if not received by 
the deadline. 

Sec. 94. Section 490.1407, Code 2001, is amended to read 
as follows: 

490.1407 YNKN9WN OTHER CLAIMS AGAINST DISSOLVED 

CORPORATION. 

1. A dissolved corporation may also publish notice of its 
dissolution and request that persons with claims against the 
dissolved corporation present them in accordance with the 

notice. 
2. The notice must meet all of the following requirements: 
a. Be published one time in a newspaper of general 

circulation in the county where the dissolved corporation•s 
principal office or, if none in this state, its registered 
office is or was last located. 

b. Describe the information tnat ~ust be included in a 
claim and provide a mailing address where the claim may be 
sent. 

c. State that a claim against the dissolved corporation 
will be barred unless a proceeding to enforce the claim is 
commenced within £iYe three years after the publication of the 
notice. 

3. If the dissolved corporation publishes a newspaper 

notice in accordance with subsection 2, the claim of each of 
the following claimants is barred unless the claimant 
commences a proceeding to enforce the claim against the 
dissolved corporation within five three years after the 
publication date of the newspaper notice: 

a. A claimant who die-net-reeeiye was not given written 
notice under section 490.1406. 

b. A claimant whose claim was timely sent to the dissolved 
corporation but not acted on. 

c. A claimant whose claim is contingent or based on an 
event occurring after the effective date of dissolution. 

4. A claim that is not barred by section 490.1406, 

subsection 2, or subsection 3 of this section, may be enforced 
~nder-ehis-seetieft in either of the following ways: 
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a. Against the dissolved corporation, to the extent of ita 

undistributed assets. 
b. £~ Except as provided in section 490.1408, subsection 

~ the assets have been distributed in liquidation, against 

a shareholder of the dissolved corporation to the extent of 

the shareholder's pro rata share of the claim or the corporate 

assets distributed to the shareholder in liquidation, 
whichever is less, but a shareholder's total liability for all 
claims under this section shall not exceed the total amount of 
assets distributed to the shareholder in liquidation. 

Sec. 95. NEW SECTION. 490.1408 COURT PROCEEDINGS. 

l. A dissolved corporation that has published a notice 
under section 490.1407 may file an application with the 
district court of the county where the dissolved corporation's 
principal office or, if none in this state, its registered 
office is located for a determination of the amount and form 

of security to be provided for payment of claims that are 

contingent or have not been made known to the dissolved 
corporation or that are based on an event occurring after the 

effective date of dissolution but that, based on the facts 

known to the dissolved corporation, are reasonably estimated 

to arise after the effective date of dissolution. Provision 

need not be made for any claim that is or is reasonably 

anticipated to be barred under section 490.1407, subsection 3. 

2. Within ten days after the filing of the application, 

notice of the proceeding shall be given by the dissolved 
corporation to each claimant holding a contingent claim whose 

contingent claim is shown on the records of the dissolved 

corporation. 

3. The court may appoint a guardian ad litem to represent 
all claimants whose identities are unknown in any proceeding 
brought under this section. The reasonable fees and expenses 
of such guardian, including all reasonable expert witness 
fees, shall be paid by the dissolved corporation. 

4. Provision by the dissolved corporation for security in 
the amount and the form ordered by the court under subsection 
1, shall satisfy the dissolved corporation's obligations with 
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respect to claims that are contingent, have not been made 

known to the dissolved corporation or are based on an event 

occurring after the effective date of dissolution, and such 

claims shall not be enforced against a shareholder who 

received assets in liquidation. 
Sec. 96. NEW SECTION. 490.1409 DIRECTOR DUTIES. 

1. Directors shall cause the dissolved corporation to 
discharge or make reasonable provision for the payment of 
claims and make distributions of assets to shareholders after 

payment or provision for claims. 
2. Directors of a dissolved corporation which has disposed 

of claims under section 490.1406, 490.1407, or 490.1408 shall 

not be liable for breach of subsection l, with respect to 
claims aqainst the dissolved corporation that are barred or 
satisfied under section 490.1406, 490.1407, or 490.1408. 

Sec. 97. Section 490.1431, Code 2001, is amended by adding 

the following new subsection: 
NEW SUBSECTION. 4. Within ten days of the commencement of 

a proceeding under section 490.1430, subsection 2, to dissolve 

a corporation that has no shares listed on a national 

securities exchange or regularly traded in a market maintained 

by one or more members of a national securities exchange, the 

corporation must send to all shareholders, other than the 

petitioner, a notice stating that the shareholders are 

entitled to avoid the dissolution of the corporation by 
electing to purchase the petitioner's shares under section 

490.1434, and a copy of section 490.1434. 

Sec. 98. NEW SECTION. 490.1434 ELECTION TO PURCHASE IN 

LIEU OF DISSOLUTION. 
1. In a proceeding under section 490.1430, subsection 2, 

to dissolve a corporation that has no shares listed on a 
national securities exchange or regularly traded in a market 
maintained by one or more members of a national or affiliated 
securities association, the corporation may elect or, if it 

fails to elect, one or more shareholders may elect to purchase 

all shares owned by the petitioning shareholder at the fair 
value of the shares. An election pursuant to this section 

H.F. 2509 
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shall be irrevocable unless the court determines that it i• 
equitable to set aside or modify the election. 

2. An election to purchase pursuant to this section may be 

filed with the court at any time within ninety days after the 

filing of the petition under section 490.1430, subsection 2, 

or at such later time as the court in its discretion may 

allow. If the election to purchase is filed by one or more 

shareholders, the corporation shall, within ten days 
thereafter, give written notice to all shareholders, other 
than the petitioner. The notice must state the name and 
number of shares owned by the petitioner and the name and 
number of shares owned by each electing shareholder and must 
advise the recipients of their right to join the election to 
purchase shares in accordance with this section. Shareholders 
who wish to participate must file notice of their intention to 
join in the purchase no later than thirty days after the 
effective date of the notice to them. All shareholders who 
have filed an election or notice of their intention to 
participate in the election to purchase thereby become parties 
to the proceeding and shall participate in the purchase in 
proportion to their ownership of shares as of the date the 
first election was filed, unless they otherwise agree or the 
court otherwise directs. After an election has been filed by 
the corporation or one or more shareholders, the proceeding 
under section 490.1430, subsection 2, shall not be 
discontinued or settled, nor shall the petitioning shareholder 
sell or otherwise dispose of the shareholder's shares, unless 
the court determines that it would be equitable to the 
corporation and the shareholders, other than the petitioner, 
to permit such discontinuance, settlement, sale, or other 

disposition. 
3. If, within sixty days of the filing of the first 

election, the parties reach agreement as to the fair value and 
terms of purchase of the petitioner's shares, the court shall 
enter an order directing the purchase of the petitioner's 
shares upon the terms and conditions agreed to by the parties. 

~ • +. 
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4. If the parties are unable to reach an agreement as 
provided for in subsection 3, the court, upon application of 
any party, shall stay the section 490.1430, subsection 2, 

proceedings and determine the fair value of the petitioner's 

shares as of the day before the date on which the petition 

under section 490.1430, subsection 2, was filed or as of such 

other date as the court deems appropriate under the 
circumstances. 

5. Upon determining the fair value of the shares, the 
court shall enter an order directing the purchase upon such 
terms and conditions as the court deems appropriate, which may 
include payment of the purchase price in installments, where 
necessary in the interests of equity, provision for security 
to assure payment of the purchase price and any additional 
costs, fees, and expenses as may have been awarded, and, if 
the shares are to be purchased by shareholders, the allocation 
of shares among them. In allocating petitioner's shares among 
holders of different classes of shares, the court shall 
attempt to preserve the existing distribution of voting rights 
among holders of different classes insofar as practicable and 
may direct that holders of a specific class or classes shall 
not participate in the purchase. Interest may be allowed at 
the rate and from the date determined by the court to be 
equitable, but if the court finds that the refusal of the 
petitioning shareholder to accept an offer of payment was 
arbitrary or otherwise not in good faith, no interest shall be 
allowed. If the court finds that the petitioning shareholder 
has probable grounds for relief under section 490.1430, 

subsection 2, paragraph "b" or "d", it may award to the 
petitioning shareholder reasonable fees and expenses of 

counsel and of any experts employed by the shareholder. 
6. Upon entry of an order under subsection 3 or 5, the 

court shall dismiss the petition to dissolve the corporation 
under section 490.1430, and the petitioning shareholder shall 
no longer have any rights or status as a shareholder of the 
corporation, except the right to receive the amounts awarded 
to the shareholder by the order of the court which shall be 
enforceable in the same manner as any other judgment. 
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7. The purchase ordered pursuant to subsection 5 shall be 
made within ten days after the date the order becomes final 
unless before that time the corporation files with the court a 

notice of its intention to adopt articles of dissolution 
pursuant to sections 490.1402 and 490.1403, which articles 

must then be adopted and filed within fifty days thereafter. 
Upon filing of such articles of dissolution, the corporation 
shall be dissolved in accordance with the provisions of 
sections 490.1405 through 490.1407, and the order entered 
pursuant to subsection 5 shall no longer be of any force or 
effect, except that the court may award the petitioning 

shareholder reasonable fees and expenses in accordance with 
the provisions of the last sentence of subsection 5 and the 
petitioner may continue to pursue any claims previously 
asserted on behalf of the corporation. 

8. Any payment by the corporation pursuant to an order 
under subsection 3 or 5, other than an award of fees and 
expenses pursuant to subsection S, is subject to the 
provisions of section 490.640. · 

Sec. 99. Section 490.1603, Code 2001, is amended to read 
as follows: 

490.1603 SCOPE OF INSPECTION RIGHT. 
1. A shareholder's agent or attorney has the same 

inspection and copying rights as the shareholder ehe-agent-or 
attorney-represents represented. 

2. The right to copy records under section 490.1602 

includes, if reasonable, the right to receive copies made-by 
photographieT-xerographieT-or-other-teehnoiegieai-means 2x 
xerographic or other means, including copies through an 
electronic transmission if available and so requested by the 
shareholder. 

3. The corporation may comply at its expense with a 
shareholder's demand to inspect the record of shareholders 
under section 490.1602, subsection 2, paragraph "c", by 
providing the shareholder with a list of shareholders that was 

compiled no earlier than the date of the shareholder's demand. 
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3~ ~ The corporation may impose a reasonable charge, 
covering the costs of labor and material, for copies of any 
documents provided to the shareholder. The charge shall not 

exceed the estimated cost of productionL or reproduction~ 
transmission of the records. 

•~--~he-eorpo~at~on-may-eompiy-with-e-she~ehoiderLs-demand 

te-±~~peet-the-reeord-of-~hereheiders-~nder-seet±on-499~i68~T 

~abseetion-~7-paraqraph-ueu-by-proyidi~q-the-~harehoider-w±th 

a-l±st-of-its-sharehoiders-that-was-eompiied-ne-eariier-than 
the-date-oE-the-~hareheiderLs-demand~ 

Sec. 100. NEW SECTION. 490.1605 INSPECTION OF RECORDS BY 

DIRECTORS. 
1. A director of a corporation is entitled to inspect and 

copy the books, records, and documents of the corporation at 
any reasonable time to the extent reasonably related to the 
performance of the director's duties as a director, including 
duties as a member of a committee, but not for any other 
purpose or in any manner that would violate any duty to the 

corporation. 
2. The district court of the county where the 

corporation's principal office, or if none in this state, its 
registered office, is located may order inspection and copying 
of the books, records, and documents at the corporation's 
expense, upon application of a director who has been refused 
such inspection rights, unless the corporation establishes 
that the director is not entitled to such inspection rights. 
The court shall dispose of an application under this 

subsection on an expedited basis. 
3. If an order is issued, the court may include provisions 

protecting the corporation from undue burden or expense, and 
prohibiting the director from using information obtained upon 
exercise of the inspection rights in a manner that would 
violate a duty to the corporation, and may also order the 
corporation to reimburse the director for the director's 

costs, including reasonable counsel fees, incurred in 

connection with the application. 

H.F. 2509 
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Sec. 101. NEW SECTION. 490.1606 EXCEPTION TO NOTICE 
REQUIREMENT. 

1. Whenever notice is required to be given under any 

provision of this chapter to any shareholder, such notice 
shall not be required to be given if either of the following 

applies: 
a. Notice of two consecutive annual meetings, and all 

notices of meetings during the period between such two 
consecutive annual meetings, have been sent to such 
shareholder at such shareholder's address as shown on the 
records of the corporation and have been returned 

undeliverable. 
b. All, but not less than two, payments of dividends on 

securities during a twelve-month period, or two consecutive 

payments of dividends on securities during a period of more 

than twelve months, have been sent to such shareholder at such 

shareholder's address as shown on the records of the 
corporation and have been returned undeliverable. 

2. If any such shareholder shall deliver to the 
corporation a written notice setting forth such shareholder's 

then-current address, the requirement that notice be given to 
such shareholder shall be reinstated. 

Sec. 102. Section 491.3, subsection 8, Code 2001, is 
amended to read as follows: 

B. A corporation organized under or subject to this 
chapter may make indemnification as provided in sections 

490.850 through 49&~858 490.859. 
Sec. 103. Section 491.16, Code 2001, is amended to read as 

follows: 
491.16 INDEMNIFICATION OF OFFICERS, DIRECTORS, EMPLOYEES, 

AND AGENTS -- INSURANCE. 
Sections 490.850 through 499T858 490.859 apply to 

corporations organized under or subject to this chapter. 
Sec. 104. Section 497.34, Code 2001, is amended to read as 

follows: 
497.34 INDEMNIFICATION. 

,, ·• 
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A cooperative association operating under this chapter may 
indemnify any present or former director, officer, employee, 
member, or volunteer in the manner and in the instances 
authorized in sections 490.850 through 499T958 490.859, 

provided that where sections 490.850 through 499~856 490.859 

provide for action by shareholders the sections are applicable 

to action by voting members of the cooperative association, 

and where sections 490.850 through 4997959 490.859 refer to 
the corporation organized under chapter 490 the sections are 
applicable to the cooperative association organized under this 
chapter, and where sections 490.850 through 499,959 490.859 
refer to the director the sections are applicable to a 
director, officer, employee, member, or volunteer of the 
cooperative association organi~ed under this chapter. 

Sec. 105. Section 498.36, Code 2001, is amended to read as 

follows: 

498.36 INDEMNIFICATION. 
A cooperative association operating under this chapter may 

indemnify any present or former director, officer, employee, 

member, or volunteer in the manner and in the instances 

authorized in sections 490.850 through 4967959 490.859, 
provided that where sections 490.850 through 496.858 490.859 
provide for action by shareholders the sections are applicable 
to action by voting members of the cooperative association, 
and where sections 490.850 through 4997859 490.859 refer to 
the corporation organi~ed under chapter 490 the sections are 
applicable to the cooperative association organized under this 
chapter, and where sections 490.850 through 499~958 490.859 

refer to the director the sections are applicable to a 
director, officer, employee, member, or volunteer of the 

cooperative association organized under this chapter. 
Sec. 106. Section 499.59A, Code 2001, is amended to read 

as follows! 
499.59A INDEMNIFICATION. 

A cooperative association operating under this chapter may 
indemnify any present or former director, officer, employee, 
member, or volunteer in the manner and in the instances 
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authorized in sections 490.850 through +99~958 490.859, 
provided that where sections 490.850 through 499~858 490.859 

provide for action by shareholders the sections are applicable 

to action by voting members of the cooperative association, 
and where sections 490.850 through 498~656 490.859 refer to 
the corporation organized under chapter 490 the sections are 

applicable to the cooperative association organized under this 

chapter, and where sections 490.850 through 499~858 490.859 
refer to the director the sections are applicable to a 
director, officer, employee, member, or volunteer of the 
cooperative association organized under this chapter. 

Sec. 107. Section 499.69A, subsections 4 and 7, Code 2001, 
are amended to read as follows: 

4. For a surviving cooperative association, a qualified 
merger becomes effective upon the filing of the articles of 
merger with the secretary of state and the issuance of a 
certificate of merger pursuant to section 499.68 or the date 
stated in the articles of merger, whichever is later. For a 
surviving qualified corporation, a qualified merger becomes 
effective upon the filing of the articles of merger with the 
secretary of state pursuant to section 499~ii9S 490.1106 or 
the date stated in the articles, whichever is later. 

1. A foreign cooperative association may participate in a 

qualified merger as provided in this section, if the foreign 
cooperative association complies with the requirements for a 
cooperative association under this section and the 
requirements for a foreign cooperative association under 
section 499.69. A foreign corporation may participate in a 
qualified merger as provided in this section if it complies 

with the requirements of a qualified corporation under this 
section and the requirements for a foreiqn corporation under 
section 499Ti19i 490.1102. 

Sec. 108. Section 5088.2, unnumbered paragraph 2, Code 
2001, is amended to read as follows: 

A plan of conversion may provide that a mutual company may 
convert into a domestic stock company, convert and merge, or 
convert and consolidate with a domestic stock company, as 
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provided in chapter 490 or 491, whichever is applicable. 
However, the mutual company is not required to comply with 

sections 491.102 through 491.105 or sections 498~ii8i 490.1102 
and 499~1193 490.1104 relating to approval of merger or 
consolidation plans by boards of directors and shareholders, 
if at the time of approval of the plan of conversion the board 

of directors approves the merger or consolidation and if at 
the time of approval of the plan by policyholders as provided 
in section 5088.6, the policyholders approve the merger or 
consolidation. This chapter supersedes any conflicting 
provisions of chapters 521 and 521A. A mutual company may 
convert, merge, or consolidate as part of a plan of conversion 

in which a majority or all of the common shares of the stock 
company are acquired by another corporation, which may be a 
corporation organized for that purpose, or in which the new 

stock company consolidates with a stock company to form 

another stock company. 
Sec. 109. Section 504A.4, subsection 14, Code 2001, is 

amended to read as follows: 
14, A corporation operating under this chapter may 

indemnify any present or former director, officer, employee, 
member, or volunteer in the manner and in the instances 
authorized in sections 490.850 through 4967858 490.859. 

Sec. 110. Section 5088.13, Code 2001, is amended to read 

as follows: 
5088.13 PROHIBITIONS ON CERTAIN OFFERS TO ACQUIRE SHARES. 
Prior to and for a period of five years following the 

effective date of the conversion, and in the case of the plans 

of conversion specified in subsections 1 and 3 of section 
5088.3, five years following the date of distribution of 
consideration to the policyholders in exchange for their 
membership interests, a person, other than the reorganized 
company, other than an employee benefit plan or employee 
benefit trust sponsored by the reorganized company, or as 

otherwise specifically provided ~or in the plan of conversion, 

shall not directly or indirectly acquire or offer to acquire 
the beneficial ownership of more than five percent of any 

H.F. 2509 
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class of voting security of the reorganized company, and a 
person, other than the reorganized company or other than an 
employee benefit plan or employee benefit trust sponsored by 
the reorganized company, who acquires five percent or more of 
any class of voting security of the reorganized company prior 

to the conversion or as specifically provided for in the plan 

of conversion, shall not directly or indirectly acquire or 

offer to acquire the beneficial ownership of additional voting 
securities of the reorganized company, unless the acquisition 
is approved by the commissioner as not being contrary to the 
interests of the policyholders of the reorganized company or 
its life insurance company subsidiary and by the board of 
directors of the reorganized company. The commissioner and 
the board of directors may consider the factors set forth in 
section 4987%%88 490.1108A. The provisions of section 521A.3, 
except subsection 4, paraqraph "a", shall be applicable to a 
proposed acquisition subject to this section. An approved 
plan of conversion may include a stock option plan. As used 
in this section, "beneficial ownership" means, with respect to 
a security, the sole or shared power to vote or direct the 
voting of the security or the sole power to dispose or direct 

the disposition of the security. 
sec. 111. Section 508C.l6, unnumbered paragraph 2, Code 

2001, is amended to read as follows: 
Sections 490.850 through 4987858 490.859 apply to the 

association. 
Sec. 112. Section 524.801, subsection 7, COde 2001, is 

amended to read as follows: 
1. To indemnify a director, officer, or employee, or a 

former director, officer, or employee of the state bank in the 

manner and in the instances authorized by sections 490.850 

through 499~858 490.859. 
Sec. 113. Section 524.1213, subsection 2, Code Supplement 

2001, is amended to read as follows: 
2. A united community bank office formed under this 

section shall have a united community bank office board, at 

least one-half or more of the members of which shall be 

.., .... 
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residents of the county in which the united community bank 
office is located. The liability of the united community bank 
office board shall be limited as provided in section 524.614. 
The bank establishing and operating the united community bank 
office may indemnify members of the united community bank 

office board as agents of the bank in the manner and in the 

instances authorized by sections 490.850 through 499T958 

490.859. 
Sec. 114. Section 524.1309, subsection 8, Code 2001, is 

amended to read as follows: 
8. A shareholder of a state bank who objects to adoption 

by the state bank of a plan to cease to carry on the business 
of banking and to continue as a corporation subject to chapter 
490, is entitled to the-rights-ane-remedies-of-a-dissenting 
sharehoider appraisal rights provided for in chapter 490, 
division XIII. 

Sec. 115. Section 524.1402, subsection 2, Code 2001, is 

amended to read as follows: 
2. In the case of a state bank which is a party to the 

plan, if the proposed merger will result in a state bank 
subject to this chapter, adoption of the plan by such state 
bank requires the affirmative vote of at least a majority of 

the directors and approval by the shareholders, in the manner 
and accordinq to the procedures prescribed in section 4987%i93 
490.1104, at a meetinq called in accordance with the terms of 
that section. In the case of a national bank, or if the 
proposed merger will result in a national bank, adoption of 
the plan by each party to the merger shall require the 

affirmative vote of at least such directors and shareholders 

whose affirmative vote on the plan is required under the laws 

of the United States. Subject to applicable requirements of 

the laws of the United States in a case in which a national 

bank is a party to a plan, any modification of a plan which 

has been adopted shall be made by any method provided in the 
plan, or in the absence of such provision, by the same vote as 
required for adoption. 
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Sec. 116. Section 524.1406, Code 2001, is amended to read 

as follows: 
524.1406 Rf6HfS APPRAISAL RIGHTS OF 9fS9BN,fN6 

SHAREHOLDERS. 
1. A shareholder of a state bank, which is a party to a 

proposed merger plan which will result in a state bank subject 

to this chapter, who objects to the plan is entitled to the 
r~~hts-ane-r~med~~s-ef-a-d~ssentin~-shar~heider appraisal 
rights as provided in chapter 490, division XIII. 

2. If a shareholder of a national bank which is a party to 
a proposed merger plan which will result in a state bank, or a 
shareholder of a state bank which is a party to a plan which 

will result in a national bank, objects to the plan and 
complies with the requirements of the applicable laws of the 
United States, the resulting state bank or national bank, ae 
the case may be, is liable for the value of the shareholder's 
shares as determined in accordance with such laws of the 
United States. 

3. a. Notwithstanding any contrary provision in chapter 
490, division XIII, in determining the fair value of the 
shareholder's shares of a bank organized under this chapter or 
a bank holding company as defined in section 524.1801 in a 
transaction or event in which the shareholder is entitled to 

the-ri~hts-and-remedies-ef-a-dissentin~-shareheider appraisal 
rights, due consideration shall be given to valuation factors 
recognized for federal and estate tax purposes, including 
discounts for minority interests and discounts for lack of 
marketability, However, any payment made to dissentin~ 
shareholders under section 499~i3i5 490.1324 shall be in an 
amount not less than the stockholders' equity in the bank 

disclosed in its last statement of condition filed under 
section 524.220 or the total equity capital of the bank 
holding company disclosed in the most recent report filed by 
the bank holding company with the board of governors of the 

federal reserve system, divided by the number of shares 
outstanding. 
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b. Prior to giving notice of a meeting at which a 

shareholder of a bank organized under this chapter or a bank 
holding company as defined in section 524.1801 would be 
entitled to the-r±~hts-and-remedies-of-a-di~senting 
shareheider appraisal rights, such bank or bank holding 
company may seek a declaratory judgment to establish the fair 

value for purposes of section 490.1301, subsection 4, of 
shares held by such shareholders. Another cause of action or 
a counterclaim shall not be joined with such a declaratory 
action. A declaratory judgment shall be filed in the county 
where the principal place of business of the bank or bank 

holding company is located. The court shall appoint an 
attorney to represent minority shareholders. All shareholders 
of the bank or bank holding company shall be served with 
notice of the action and be advised of the name, address, and 
telephone number of the attorney appointed to represent 
minority shareholders. The attorney appointed to represent 
minority shareholders shall select an appraiser to give an 
opinion of the fair value of such shares. The bank or bank 
holding company may select an appraiser to give an opinion on 
the fair value of the shares of the bank or bank holding 
company. Any shareholder may participate individually and 

present evidence of the fair value of such shareholder's 
shares. All court costs, appraiser's fees, and the fees and 
expenses of the attorney appointed to represent the minority 
shareholders shall be assessed against the bank or the bank 
holding company. A judgment in the action shall not determine 
fair value for a share to be less than the stockholders' 
equity in the bank disclosed in its last statement of 
condition filed under section 524.220 or the total equity 

capital of the bank holding company disclosed in the most 
recent report filed by the bank holding company with the board 
of governors of the federal reserve system, divided by the 
number of shares outstanding. A final judgment in the action 

shall establish fair value for the purposes of chapter 490, 

division XIII and shall be disclosed to the shareholders in 
the notice to shareholders of the meeting to approve the 

H.F. 2509 
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transaction that gives rise to eisse~~e~s• appraisal rights. 
If the proposed transaction is approved by the shareholders, 
upon consummation of the proposed transaction the fair value 
so established shall be paid to each shareholder entitled to 
payment for the shareholder's shares upon receipt of such 
shareholder's share certificates. 

Sec. 117. Section 524.1408, Code 2001, is amended to read 

as follows: 
524.1408 MERGER OF CORPORATION SUBSTANTIALLY OWNED BY A 

STATE BANK. 
A state bank owning at least ninety percent of the 

outstanding shares, of each class, of another corporation 
which it is authorized to own under this chapter, may merge 

the other corporation into itself without approval by a vote 
of the shareholders of either the state bank or the subsidiary 
corporation. The board of directors of the state bank shall 
approve a plan of merger, mail to shareholders of record of 
the subsidiary corporation, and prepare and execute articles 

of merger in the manner provided for in section 499Tii94 

490.1105. The articles of merger, together with the 
applicable filing and recording fees, shall be delivered to 
the superintendent who shall, if the superintendent approves 

of the proposed merger and if the superintendent finds the 
articles of merger satisfy the requirements of this section, 
deliver them to the secretary of state for filing and 
recording in the secretary of state's office, and they shall 
be filed in the office of the county recorder. The secretary 
of state upon filing the articles of merger shall issue a 
certificate of merger and send the certificate to the state 
bank and a copy of it to the superintendent. 

Sec. 118. Section 524.1417, Code 2001, is amended to read 

as follows: 
524.1417 RfSH!S APPRAISAL RIGHTS OF 9iSSBN!%N6 SHAREHOLDER 

OF CONVERTING STATE OR NATIONAL BANK OR FEDERAL SAVINGS 
ASSOCIATION. 

1. A shareholder of a state bank wh~eh that converts into 

a national bank or federal savings association who objects to 

\ 
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the plan of conversion is entitled to ~he-righ~s-a~d-reaedies 
of-a-dissen~~~g-shareho~der appraisal rights as provided in 
chapter 490, division XIII. 

2. If a shareholder of a national bank or federal savings 
association7-whieh that converts into a state bank7 objects to 
the plan of conversion and complies with the requirements of 
applicable laws of the United States, the resulting state bank 

is liable for the value of the shareholder's shares as 

determined in accordance with such laws of the United States. 
Sec. 119. Section 533.4, subsection 27, Code 2001, is 

amended to read as follows: 
27. To provide indemnity for the director, officer, or 

employee in the same fashion that a corporation organized 

under chapter 490 could under sections 490.850 through 499~&59 

490.859; however, where those sections provide for action by 
shareholders the provision is applicable to action by members 
of the credit union and where the sections have reference to 

the corporation organized under chapter 490, the provision is 

applicable to the association organized under this chapter. 

Sec. 120. Section 534.504, Code 2001, is amended to read 

as follows: 
534.504 MEETINGS OF STOCKHOLDERS. 
Sections 490.701 through 499~~3% 490.732 apply to stock 

associations. 
Sec. 121. Section 534.605, subsection 4, Code Supplement 

2001, is amended to read as follows: 

4. An association operating under this chapter may 
indemnify any present or former director, officer, or employee 
in the manner and in the instances authorized in sections 
490.850 through 499~85& 490.859. If the association is a 
mutual association, the references in those sections to 
stockholder shall be deemed to be references to members. 

Sec. 122. Section 534.607, Code 2001, is amended to read 
as follows: 

534.607 INDEMNIFICATION. 

Except as otherwise provided in section 534.602, sections 

490.850 through 499~959 490.859 apply to associations 
incorporated under this chapter. 
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Sec. 123. Sections 490.1022, 490.1327, 490.1328, and 

490.1621, Code 2001, are repealed. 

Sec. 124. CODE EDITOR DIRECTIVE. The following division 

and part titles shall be changed by the Code editor: 

1. Division XII shall be retitled DISPOSITION OF ASSETS. 

2. Division XIII shall be retitled APPRAISAL RIGHTS. 

3. Division XIII, Part A, shall be retitled RIGHT TO 

APPRAISAL AND PAYMENT FOR SHARES. 

4. Division XIII, Part B, shall be retitled PROCEDURE FOR 

EXERCISE OF APPRAISAL RIGHTS. 

Sec. 125. EFFECTIVE DATE. This Act takes effect January 

1, 2003. 
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