Senate Study Bill 3135

Bill Text

PAG LIN

NMNRNNRNONNNONRNONNNNNNNNNNNMNNNMNNNNRRRPRRPRPRRPRRPRPRPRPRRPRPRPRPRPRPRPRPRPRPRPRPRPREPRPEPRPRERER

1

O©CO~NOUPAWN

1 Section 1. Section 13B.4, subsection 1, Code Suppl enent
1999, is amended to read as foll ows:

1. The state public defender shall coordinate the
provi sion of |egal representation of all indigents under
arrest or charged with a crinme, seeking postconviction relief,
agai nst whom a contenpt action is pending, in proceedings
under chapter 229A or 229B, on appeal in crimnal cases, on
appeal in proceedings to obtain postconviction relief when
ordered to do so by the district court in which the judgnent
or order was issued, and on a reopening of a sentence
proceedi ng, and nay provide for the representation of
i ndi gents in proceedings instituted pursuant to chapter 908.
The state public defender shall not engage in the private
practice of |aw.

Sec. 2. NEWSECTION. 229B.1 LEG SLATI VE FI NDI NGS.

The general assenbly finds that certain persons have becone
increasingly violent in society and that a small but extrenely
danger ous group of violent persons exists which is made up of
persons who do not have a type of mental disease or defect
that renders them appropriate for involuntary treatnent
pursuant to the treatnent provisions for nentally ill persons
under chapter 229, since that chapter is intended to provide
short-termtreatnent to persons with serious nental disorders
and then return themto the community. In contrast to persons
appropriate for civil conmtment under chapter 229,
dangerously violent persons generally have antisocia
personality features that are unanenable to existing nental
illness treatnent nodalities and that render themlikely to
engage in violent behavior. The general assenbly finds that
dangerously viol ent persons' |ikelihood of engaging in repeat
acts of violence is high and that the existing involuntary
commi tment procedure under chapter 229 is inadequate to
address the risk these dangerously viol ent persons pose to
soci ety.

The general assenbly further finds that the prognosis for
rehabilitating dangerously violent persons in a prison setting
i s poor, because the treatnment needs of, and the treatnent
nmodal ities for, this population are very different fromthe
traditional treatnent nodalities available in a prison setting
or for persons appropriate for comm tnment under chapter 229.
Therefore, the general assenbly finds that a civil conmtnent
procedure for long-termcare and treatnment of dangerously
viol ent persons i s necessary.

Sec. 3. NEWSECTION. 229B.2 DEFIN TIONS

As used in this chapter:

1. "Agency with jurisdiction" neans an agency whi ch has
custody of or rel eases a person serving a sentence or term of
confinenent or is otherwise in confinenent based upon a |awfu
order or authority, and includes but is not linited to the
departnment of corrections, the departnment of human services, a
judicial district departnment of correctional services, and the
|l owa board of parole.

2. "Appropriate secure facility" nmeans a state facility
that is designed to confine but not necessarily to treat a
danger ousl y viol ent person.

3. "Likely to engage in violent acts" nmeans that the
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person nore likely than not will engage in acts which are
violent offenses. |If a person is not confined at the tine
that a petitionis filed, a person is "likely to engage in
violent acts" only if the person conmits a recent overt act.

4. "Mental abnormality"” means a congenital or acquired
condition affecting the enotional or volitional capacity of a
person and predi sposing that person to conmit violent offenses
to a degree which would constitute a nenace to the health and
safety of others.

5. "Mdtivated by viol ence" neans that one of the purposes
for conm ssion of a crine is the purpose of gratifying oneself
through an act of violence.

6. "Recent overt act" means any act of a violent nature
that has either caused harmor creates a reasonable
appr ehensi on of such harm

7. "Violent offense" neans:

a. Aforcible felony that is not a sexually violent
of fense defined under chapter 229A.

b. An offense involving an attenpt or conspiracy to conmt
any offense referred to in this subsection.

c. An offense under prior law of this state or an offense
committed in another jurisdiction which would constitute an
equi val ent of fense under this section.

8. "Dangerously violent person” neans a person who has
been convicted of or charged with a violent offense and who
suffers froma nental abnormality which nakes the person
likely to engage in violent acts, if not confined in an
appropriate secure facility.

Sec. 4. NEWSECTION. 229B.3 NOTICE OF DI SCHARGE OF A
DANGEROUSLY VI OLENT PERSON | MVUNI TY FROM LI ABI LI TY
MULTI DI SCI PLENARY TEAM PROSECUTOR S REVI EW COW TTEE
ASSESSVENT OF PERSON

1. Wien it appears that a person who is confined nmay neet
the definition of a dangerously violent person, the agency
with jurisdiction shall give witten notice to the attorney
general and the multidisciplinary team established in
subsection 4, no later than ninety days prior to any of the
foll owi ng events:

a. The anticipated discharge of a person who has been
convicted of a violent offense fromtotal confinenent, except
that in the case of a person who is returned to prison for no
nore than ninety days as a result of revocation of parole,
witten notice shall be given as soon as practicable foll ow ng
the person's readmni ssion to prison.

b. The discharge of a person who has been charged with a
vi ol ent of fense and who has been deternined to be inconpetent
to stand trial pursuant to chapter 812

c. The discharge of a person who has been found not guilty

by reason of insanity of a violent offense
2. If notice is given under subsection 1, the agency with
jurisdiction shall informthe attorney general and the

mul tidisciplinary team established in subsection 4, of both of
the foll ow ng:

a. The person's name, identifying factors, anticipated
future residence, and offense history.

b. Docunentation of any institutional evaluation and any
treatnment received

3. The agency with jurisdiction, its enployees, officials,
menbers of the multidisciplinary team established in
subsection 4, nmenmbers of the prosecutor's review conmttee
appoi nted as provided in subsection 5, and individuals
contracting, appointed, or volunteering to perform services
under this section shall be imune fromliability for any
good-faith conduct under this section.

4. The director of the department of corrections shal
establish a nultidisciplinary team which may incl ude
i ndividuals fromother state agencies to review avail abl e
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records of each person referred to such team pursuant to
subsection 1. The team within thirty days of receiving
notice, shall assess whether or not the person neets the
definition of a dangerously violent person. The team shal
notify the attorney general of its assessnent.

5. The attorney general shall appoint a prosecutor's
review commttee to review the records of each person referred
to the attorney general pursuant to subsection 1. The
prosecutor's review conm ttee shall assist the attorney
general in the determnati on of whether or not the person
nmeets the definition of a dangerously violent person. The
assessnment of the nultidisciplinary teamshall be made
available to the attorney general and the prosecutor's review
conmi ttee.

Sec. 5. NEWSECTION. 229B.4 PETITION TIME
CONTENTS.

1. If it appears that a person presently confined may be a
dangerously violent person and the prosecutor's review
committee has determined that the person neets the definition
of a dangerously violent person, the attorney general nmay file
a petition alleging that the person is a dangerously viol ent
person and stating sufficient facts to support such an
al | egati on.

2. A prosecuting attorney of the county in which the
person was convicted or charged, or the attorney general if
requested by the prosecuting attorney, may file a petition
all eging that a person is a dangerously viol ent person and
stating sufficient facts to support such an allegation, if it
appears that a person who has conmitted a recent overt act
nmeets any of the following criteria:

a. The person was convicted of a violent offense and has
been di scharged after the conpletion of the sentence inposed
for the offense

b. The person was charged with, but was acquitted of, a
viol ent offense by reason of insanity and has been rel eased
from confinenent or any supervision.

c. The person was charged with, but was found to be
i nconpetent to stand trial for, a violent offense and has been
rel eased from confinenent or any supervision

Sec. 6. NEWSECTION. 229B.5 PERSON TAKEN | NTO CUSTODY
DETERM NATI ON OF PROBABLE CAUSE HEARI NG EVALUATI ON

1. Upon filing of a petition under section 229B.4, the
court shall make a prelimnary determ nati on as to whet her
probabl e cause exists to believe that the person nanmed in the
petition is a dangerously violent person. Upon a prelininary
finding of probable cause, the court shall direct that the
person nanmed in the petition be taken into custody and that
the person be served with a copy of the petition and any
supporting docunentation and notice of the procedures required
by this chapter. |If the person is in custody at the tine of
the filing of the petition, the court shall deterni ne whether
a transfer of the person to an appropriate secure facility is
appropriate pendi ng the outcone of the proceedings or whet her
the custody order should be delayed until the date of rel ease
of the person.

2. Wthin seventy-two hours after being taken into custody
or being transferred to an appropriate secure facility, a
hearing shall be held to deterni ne whet her probable cause
exists to believe the detained person is a dangerously violent
person. The hearing may be waived by the respondent. The
hearing may be continued upon the request of either party and
a show ng of good cause, or by the court on its own notion in
the due administration of justice, and if the respondent is
not substantially prejudiced. At the probable cause hearing,
t he detai ned person shall have the follow ng rights:

a. To be provided with prior notice of date, tine, and
| ocation of the probabl e cause hearing.
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b. To respond to the prelininary finding of probable

c. To appear in person at the hearing.

d. To be represented by counsel

e. To present evidence on the respondent's own behal f.

f. To cross-examne wtnesses who testify against the
respondent.

g. To view and copy all petitions and reports in the
possessi on of the court.

3. At the hearing, the state may rely upon the petition
filed under subsection 1, but may al so suppl enent the petition
with additional docunentary evidence or |ive testinony.

4. At the conclusion of the hearing, the court shall enter
an order which does both of the foll ow ng:

a. Verifies the respondent’'s identity.

b. Determ nes whet her probable cause exists to believe
that the respondent is a dangerously viol ent person.

5. If the court determi nes that probable cause does exist,
the court shall direct that the respondent be transferred to
an appropriate secure facility for an evaluation as to whether
the respondent is a dangerously violent person. The
eval uation shall be conducted by a person deened to be
professionally qualified to conduct such an exam nati on.

Sec. 7. NEWSECTION. 229B.6 POMNERS OF | NVESTI GATI VE
PERSONNEL BEFORE A PETITION | S FI LED.

1. The prosecuting attorney or attorney general is
aut hori zed upon the occurrence of a recent overt act, or upon
receiving witten notice pursuant to section 229B.3, or before
the filing of a petition under this chapter, to subpoena and
conmpel the attendance of w tnesses, exam ne the witnesses
under oath, and require the production of docunentary evi dence
for inspection, reproduction, or copying. Except as otherwi se
provided by this section, the prosecuting attorney or attorney
general shall have the same powers and limtations, subject to
judicial oversight and enforcenent, as provided by this
chapter and by the lowa rules of civil procedure. Any person
compel l ed to appear under a demand for oral testinony under
this section may be acconpani ed, represented, and advi sed by
counsel at the person's own expense

2. The examination of all w tnesses under this section
shal | be conducted by the prosecuting attorney or attorney
general before an officer authorized to adm ni ster oaths under
section 63A. 1. The testinony shall be taken by a certified
shorthand reporter or by a sound recordi ng device and shall be
transcri bed or otherwi se preserved in the same manner as
provi ded for the preservation of depositions under the |Iowa
rules of civil procedure. The prosecuting attorney or
attorney general may exclude fromthe exam nation all persons
except the witness, witness's counsel, the officer before whom
the testinony is to be taken, |aw enforcenent officials, and a
certified shorthand reporter. Prior to oral examination, the
person shall be advised by the prosecuting attorney or
attorney general of the person's right to refuse to answer any
questions on the basis of the privilege against self-
incrimnation. The exam nation shall be conducted in a nanner
consistent with the rules dealing with the taking of
deposi ti ons.

Sec. 8. NEWSECTION. 229B.7 COUNSEL AND EXPERTS
| NDI GENT PERSONS

1. A respondent to a petition alleging the person to be a
dangerously violent person shall be entitled to the assistance
of counsel upon the filing of the petition under section
229A. 4 and, if the respondent is indigent, the court shal
appoi nt counsel to assist the respondent at state expense.

2. If a respondent is subjected to an exam nation under
this chapter, the respondent may retain experts or
prof essi onal persons to perform an i ndependent exam nation on
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the respondent's behalf. |If the respondent w shes to be
exam ned by a qualified expert or professional person of the
respondent's own choi ce, the exam ner of the respondent's
choi ce shall be given reasonabl e access to the respondent for
the purpose of the exami nation, as well as access to al

rel evant medi cal and psychol ogical records and reports. |If
the respondent is indigent, the court, upon the respondent's
request, shall deterni ne whether the services are necessary
and the reasonabl e conpensation for the services. |If the
court determnes that the services are necessary and the
requested conpensation for the services is reasonable, the
court shall assist the respondent in obtaining an expert or
prof essi onal person to performan exam nation or participate
inthe trial on the respondent's behalf. The court shal
approve paynent for such services upon the filing of a
certified claimfor conpensation supported by a witten
statenment specifying the tinme expended, services rendered,
expenses incurred on behalf of the respondent, and
conpensation received in the same case or for the sane
services fromany other source

Sec. 9. NEWSECTION. 229B.8 TRIAL DETERM NATI ON
COW TMENT PROCEDURE CHAPTER 28E AGREEMENTS M STRI ALS

1. |If the person charged with a violent offense has been
found inconpetent to stand trial and the person is about to be
rel eased pursuant to section 812.5, or the person has been
found not guilty of a violent offense by reason of insanity,
if a petition has been filed seeking the person's conmitnment
under this chapter, the court shall first hear evidence and
determ ne whether the person did conmt the act or acts
charged. At the hearing on this issue, the rules of evidence
applicable in crimnal cases shall apply, and al
constitutional rights available to defendants at crininal
trials, other than the right not to be tried while
i nconpetent, shall apply. After hearing evidence on this
i ssue, the court shall make specific findings on whether the
person did comrit the act or acts charged, the extent to which
the person's inconpetence or insanity affected the outcone of
the hearing, including its effect on the person's ability to
consult with and assist counsel and to testify on the person's
own behal f, the extent to which the evidence could be
reconstructed w thout the assistance of the person, and the
strength of the prosecution's case. |If after the concl usion
of the hearing on this issue the court finds, beyond a
reasonabl e doubt, that the person did coimit the act or acts
charged, the court shall enter a final order, appeal abl e by
the person, on that issue, and may proceed to consider whether
the person should be conmitted pursuant to this chapter.

2. Wthin ninety days after either the entry of the order
wai vi ng the probabl e cause hearing or conpletion of the
probabl e cause hearing hel d under section 229B.5, the court
shal |l conduct a trial to determ ne whether the respondent is a
dangerously violent person. The trial may be continued upon
the request of either party and a showi ng of good cause, or by
the court on its own motion in the due adm nistration of
justice, and when the respondent will not be substantially
prejudi ced. The respondent, the attorney general, or the
judge shall have the right to demand that the trial be before
a jury. Such denmand for the trial to be before a jury shal

be filed, in witing, at |least ten days prior to trial. The
nunber and sel ection of jurors shall be determ ned as provided
in chapter 607A. If no demand is nmade, the trial shall be

before the court.

3. At trial, the court or jury shall determ ne whether,
beyond a reasonabl e doubt, the respondent is a dangerously
violent person. |If the determ nation that the respondent is a
dangerously violent person is made by a jury, the
determ nation shall be by unani mous verdict of such jury.



If the court or jury determnes that the respondent is a
dangerously viol ent person, the respondent shall be comitted
to the custody of the director of the departnment of hunman
services for control, care, and treatment until such time as
the person's nmental abnormality has so changed that the person
is safe to be at large. The determ nation may be appeal ed

4. The control, care, and treatnent of a person determ ned
to be a dangerously violent person shall be provided at a
facility operated by the departnent of human services. At al
times, persons commtted for control, care, and treatnment by
the departnment of hunman services pursuant to this chapter
shall be kept in a secure facility and those patients shall be
segregated at all tines fromany other patient under the
supervi sion of the departnment of hunman services. A person
committed pursuant to this chapter to the custody of the
departnent of human services nmay be kept in a facility or
buil di ng separate fromany other patient under the supervision
of the departnment of human services. The departnment of human
services may enter into a chapter 28E agreenent with the
departnent of corrections or other appropriate agency in this
state or another state for the confinenent of patients who
have been determ ned to be dangerously viol ent persons.
Patients who are in the confinenent of the director of the
departnment of corrections pursuant to a chapter 28E agreenent
shal | be housed and managed separately fromcrim nal offenders
in the custody of the director of the departnent of
corrections, and, except for occasional instances of
supervi sed incidental contact, shall be segregated fromthose
of f ender s.

5. If the court or jury is not satisfied beyond a
reasonabl e doubt that the respondent is a dangerously violent
person, the court shall direct the respondent's release. Upon
a mstrial, the court shall direct that the respondent be held
at an appropriate secure facility until another trial is
conducted. Any subsequent trial following a mistrial shall be
held within ninety days of the previous trial, unless such
subsequent trial is continued as provided in subsection 2.

Sec. 10. NEWSECTION. 229B.9 ANNUAL EXAM NATI ONS
Dl SCHARGE PETI TI ONS BY PERSONS COWVM TTED.

1. Each person conmitted under this chapter shall have a
current exam nation of the person's nental abnormality nade
once every year. The person nay retain, or if the person is
i ndi gent and so requests, the court may appoint a qualified
expert or professional person to exani ne such person, and such
expert or professional person shall be given access to al
records concerning the person.

2. The report of the annual exam nation shall be provided
to the court that conmtted the person under this chapter.

The court shall conduct an annual review and probabl e cause
hearing on the status of the conmtted person.

3. Nothing contained in this chapter shall prohibit the
committed person fromotherw se petitioning the court for
di scharge at the annual probabl e cause hearing. The director
of human services shall provide the comrmitted person with an
annual written notice of the person's right to petition the
court for discharge over the director's objection. The notice
shall contain a waiver of rights. The director shall forward
the notice and waiver formto the court with the annua
report.

4. The comitted person shall have a right to have an
attorney represent the person at the probabl e cause hearing
but the person is not entitled to be present at the hearing.

If the court at the hearing determ nes that probable cause
exists to believe that the person's nental abnormality has so
changed that the person is safe to be at large and is not
likely to engage in violent acts if discharged, then the court
shall set a final hearing on the issue



5. At the final hearing, the comitted person shall be
entitled to be present and is entitled to the benefit of al
constitutional protections that were afforded the person at
the original commtnment proceeding. The attorney genera
shal |l represent the state and shall have a right to a jury
trial and to have the committed person eval uated by experts
chosen by the state. The commtted person shall also have the
right to have experts evaluate the person on the person's
behal f. The court shall appoint an expert if the person is
i ndi gent and requests an appointrment. The burden of proof at
the hearing shall be upon the state to prove beyond a
reasonabl e doubt that the committed person's menta
abnormality or personality disorder remains such that the
person is not safe to be at large and if discharged is likely
to engage in violent acts.

Sec. 11. NEW SECTION. 229B.10 DETENTI ON AND COVM TMENT
TO CONFORM TO CONSTI TUTI ONAL REQUI REMENTS.

The involuntary detention or conmitnment of persons under
this chapter shall conformto constitutional requirenments for
care and treatnent.

Sec. 12. NEWSECTION. 229B.11 PETITION FOR DI SCHARGE
PROCEDURE

1. If the director of human services deternines that the
person's nmental abnormality has so changed that the person is
not likely to commt violent acts if discharged, the director
shal | authorize the person to petition the court for
di scharge. The petition shall be served upon the court and
the attorney general. The court, upon receipt of the petition
for discharge, shall order a hearing within thirty days. The
attorney general shall represent the state, and shall have the
right to have the petitioner exam ned by an expert or
prof essi onal person of the attorney general's choice. The
hearing shall be before a jury if demanded by either the
petitioner or the attorney general. The burden of proof shal
be upon the attorney general to show beyond a reasonabl e doubt
that the petitioner's nental abnornality remmins such that the
petitioner is not safe to be at large and that if discharged
is likely to engage in violent acts.

2. Upon a finding that the state has failed to neet its
burden of proof under this section, or a stipulation by the
state, the court shall authorize the release of the committed
person. Rel ease may be ordered with or without supervision.

I f supervised release is ordered, the departnent of human
services shall prepare a plan addressing the person's needs
for counseling, nedication, comunity support services,

resi dential services, vocational services, alcohol and other
drug abuse treatnment, and any other treatment or supervision
necessary. |If the court orders the release of the commtted
person with supervision, the court shall order supervision by
an agency with jurisdiction that is fanmiliar with the

pl acenent of crimnal offenders in the conmunity.

Sec. 13. NEWSECTION. 229B. 12 SUBSEQUENT DI SCHARCE
PETI TIONS LI M TATI ONS

Nothing in this chapter shall prohibit a person fromfiling
a petition for discharge at any tine pursuant to this chapter.
However, if a person has previously filed a petition for
di scharge wi thout the authorization of the director of human
services, and the court determ nes either upon review of the
petition or following a hearing that the petition was
frivolous or that the petitioner's condition had not so
changed that the person was safe to be at large, then the
court shall summarily deny the subsequent petition unless the
petition contains facts upon which a court could find the
condition of the petitioner had so changed that a hearing was
warranted. Upon receipt of a first or subsequent petition
froma conmitted person wthout the director's authorization
the court shall endeavor whenever possible to reviewthe



petition and determine if the petition is based upon frivol ous

grounds. If the court determines that a petition is
frivolous, the court shall deny the petition wthout a
heari ng.

Sec. 14. NEWSECTION. 229B. 13 DI RECTOR OF HUVAN SERVI CES
RESPONSI Bl LI TY FOR COSTS RElI MBURSEMENT.

The director of hunman services shall be responsible for al
costs relating to the evaluation, treatnment, and services
provided to persons committed to the director's custody after
the court or jury deternmines that the respondent is a
dangerously viol ent person and pursuant to an order for
comm tment under any provision of this chapter. |If
supervision is ordered pursuant to section 229B. 11, the
director shall also be responsible for all costs related to
t he supervision of any person. Reinbursenent nay be obtained
by the director fromthe patient and any person legally liable
or bound by contract for the support of the patient for the
cost of care and treatnment provided. As used in this section,
"any person legally liable" does not include a politica
subdi vi si on.

Sec. 15. NEWSECTION. 229B. 14 SEVERABILITY.

If any provision of this chapter or the application thereof
to any person or circunstances is held invalid, the invalidity
shal | not affect other provisions or applications of the
chapter which can be given effect without the invalid
provi sions or application and, to this end, the provisions of
this chapter are severable.

Sec. 16. NEWSECTION. 229B. 15 RELEASE OF CONFI DENTI AL OR
PRI VI LEGED | NFORVATI ON AND RECORDS

Not wi t hst andi ng anything in chapter 22 to the contrary,
rel evant information and records which woul d otherw se be
confidential or privileged shall be released to the agency
with jurisdiction or the attorney general for the purpose of
nmeeting the notice requirenment provided in section 229B.3 and
determ ning whether a person is or continues to be a
danger ousl y vi ol ent person.

Sec. 17. NEWSECTION. 229B. 16 COURT RECORDS SEALED
AND OPENED BY COURT ORDER

Any psychol ogi cal reports, drug and al cohol reports,
treatment records, reports of any diagnostic center, nedica
records, or victiminpact statenents which have been submitted
to the court or admtted into evidence under this chapter
shal |l be part of the record but shall be seal ed and opened
only on order of the court.

Sec. 18. NEWSECTION. 229B.17 SHORT TI TLE.

Thi s chapter shall be known and nay be cited as the
"Dangerously Violent Person Act".

Sec. 19. Section 235A.15, subsection 2, paragraph d,
subpar agraph (6), Code Suppl enent 1999, is anmended to read as
fol |l ows:

(6) To the departnent of justice for purposes of review by
the prosecutor's review conmittee or the conmmtment of
sexual ly violent predators as provided in chapter 229A or the
commitment of dangerously violent persons as provided in
chapter 229B.

Sec. 20. Section 235A.15, subsection 3, paragraph d, Code
Suppl ement 1999, is anmended to read as foll ows:

d. The departnment of justice for purposes of review by the
prosecutor's review conmittee or the commtnment of sexually
viol ent predators as provided in chapter 229A or the
commitment of dangerously violent persons as provided in
chapter 229B.

Sec. 21. Section 235A.15, subsection 4, paragraph d, Code
Suppl enent 1999, is anended to read as foll ows:

d. The departnment of justice for purposes of review by the
prosecutor's review conmittee or the conm tnent of sexually
violent predators as provided in chapter 229A or the
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commi tment of dangerously violent persons as provided in
chapter 229B.

Sec. 22. Section 235A.18, subsection 1, paragraphs a and
b, Code Suppl enent 1999, are anended to read as foll ows:

a. Report and disposition data relating to a particular
case of alleged child abuse shall be sealed ten years after
the initial placenent of the data in the registry unless good
cause be shown why the data should remain open to authorized
access. |If a subsequent report of an alleged case of child
abuse involving the child named in the initial data placed in
the registry as the victimof abuse or a person named in the
data as having abused a child is received by the department
within this ten-year period, the data shall be sealed ten
years after recei pt of the subsequent report unless good cause
be shown why the data should remain open to authorized access.
However, such report and disposition data shall be nade
available to the departnent of justice if the departnent
requests access to the alleged child abuse records for
pur poses of review by the prosecutor’'s review commttee or
comm tnment of sexually violent predators under chapter 229A or
the conmitnent of dangerously violent persons as provided in
chapter 229B.

b. Data sealed in accordance with this section shall be
expunged ei ght years after the date the data was seal ed
However, if the report data and the disposition data involve
child abuse as defined in section 232.68, subsection 2,
paragraphs "c" and "e", the data shall not be expunged for a
period of thirty years. Sealed data shall be nade avail abl e
to the departnent of justice upon request if the prosecutor's
review commttee is reviewing records or if a prosecuting
attorney has filed a petition to conmt a sexually violent
predat or under chapter 229A or the commitnent of dangerously
violent persons as provided in chapter 229B

Sec. 23. Section 815.7, Code Supplenment 1999, is anended
to read as follows:

815.7 FEES TO ATTORNEYS.

An attorney who has not entered into a contract authorized
under section 13B.4 and who is appointed by the court to
represent any person charged with a crinme in this state,
seeki ng postconviction relief, against whoma contenpt action
i s pending, appealing a crimnal conviction, appealing a
deni al of postconviction relief, or subject to a proceeding
under chapter 229A or 229B, or to serve as counsel for any
person or guardian ad litemfor any child in juvenile court,
shal|l be entitled to reasonabl e conpensati on and expenses.

For appoi ntnents nade on or after July 1, 1999, the reasonable
conpensation shall be cal culated on the basis of sixty dollars
per hour for class "A" felonies, fifty-five dollars per hour
for class "B" felonies, and fifty dollars per hour for al

other offenses. The expenses shall include any suns as are
necessary for investigations in the interest of justice, and
the cost of obtaining the transcript of the trial record and
briefs if an appeal is filed. The attorney need not follow
the case into another county or into the appellate court

unl ess so directed by the court. |If the attorney follows the
case into another county or into the appellate court, the
attorney shall be entitled to conpensation as provided in this
section. Only one attorney fee shall be so awarded in any one
case except that in class "A" felony cases, two may be

aut hori zed.

Sec. 24. Section 815.9, subsection 1, unnunbered paragraph
1, Code Suppl enent 1999, is anmended to read as foll ows:

For purposes of this chapter, chapter 13B, chapter 229A,
chapter 229B, chapter 232, chapter 665, chapter 814, chapter
822, and the rules of criminal procedure, a person is indigent
if the person is entitled to an attorney appointed by the
court as follows:




Sec. 25. Section 815.10, subsection 1, Code Suppl enent
1999, is amended to read as follows:

1. The court, for cause and upon its own nbtion or upon
application by an indigent person or a public defender, shal
appoint the state public defender, the state public defender's
desi gnee pursuant to section 13B.4, or an attorney pursuant to
section 13B.9 to represent an indi gent person at any stage of
the crimnal, postconviction, contenpt, conmitnent under
chapter 229A or 229B, or juvenile proceedings or on appeal of
any crimnal, postconviction, contenpt, conm tnent under
chapter 229A or 229B, or juvenile action in which the indigent
person is entitled to | egal assistance at public expense.
However, in juvenile cases, the court may directly appoint an
exi sting nonprofit corporation established for and engaged in
the provision of |egal services for juveniles. An appointnment
shal | not be nmade unless the person is deternmned to be
i ndi gent under section 815.9. Only one attorney shall be
appointed in all cases, except that in class "A" felony cases
the court nmay appoint two attorneys.

Sec. 26. Section 815.11, Code Suppl enent 1999, is anended
to read as follows:

815.11 APPROPRI ATI ONS FOR | NDI GENT DEFENSE

Costs incurred under chapter 229A, 229B, 665, or 822, or
section 232.141, subsection 3, paragraph "c", or sections
814.9, 814.10, 814.11, 815.4, 815.5, 815.6, 815.7, and 815. 10,
or the rules of crimnal procedure on behalf of an indigent
shal |l be paid fromfunds appropriated by the general assenbly
to the departnment of inspections and appeals for those
pur poses.

Sec. 27. Section 915.45, Code 1999, is anmended to read as
foll ows:

915.45 NOTICE TO VI CTI M5 OF DI SCHARGE OF PERSONS
COW TTED.

In addition to any other information required to be
rel eased under chapter 229A or 229B, prior to the discharge of
a person committed under chapter 229A or 229B, the director of
human services shall give witten notice of the person's
di scharge to any living victimof the person's activities or
crime whose address is known to the director or, if the victim
is deceased, to the victims famly, if the famly's address
is known. Failure to notify shall not be a reason for
post ponenent of discharge. Nothing in this section shal
create a cause of action against the state or an enpl oyee of
the state acting within the scope of the enpl oyee's enpl oynent
as aresult of the failure to notify pursuant to this action.

EXPLANATI ON
This bill establishes a civil conmtment procedure for
danger ousl y vi ol ent persons.
The bill generally parallels the procedure for the
comm tment of sexually violent predators. The bill provides

that the attorney general or a county attorney may petition to
comrence commitnent proceedi ngs agai nst persons who have been
convicted of a violent offense or who have been acquitted of a
viol ent offense by reason of insanity or found i nconpetent to
stand trial for such an offense.

The bill provides for the establishment of a
mul tidisciplinary team which will assess whether a person
nmeets the definition of a dangerously violent person. The
bill also provides that the attorney general shall appoint a
prosecutor's review conmttee to review records of each person
referred to it by an agency with jurisdiction over the person
and records of the assessnment perfornmed by the
mul tidisciplinary team The bill provides that the agency
with jurisdiction shall give witten notice within 90 days of
the person's discharge fromcustody to the attorney genera
and to the rmultidisciplinary team The prosecutor's review
committee shall assist the attorney general in deternining



whet her the person referred to the conmittee neets the
definition of a dangerously violent person and whether the
person should be civilly conmtted.

A probabl e cause hearing nust be conducted within 72 hours
of the filing of a petition. A probable cause hearing may be
continued upon a showi ng of good cause by either party or the
court. If the court finds there is probable cause to believe
that the person is a dangerously violent person, the court
must direct that the person be transferred to an appropriate
secure facility and that an eval uation of the person be
conduct ed.

Wthin 90 days of the filing of the petition, a trial nust
be held on the question of whether the person is to be
committed as a dangerously violent person. At trial, the
person is entitled to counsel, and has the right to retain and
be eval uated by experts of the person's own choosing. Any
i ndependent professional who is conducting an eval uati on of
the person is to have access to all relevant nedical and
psychol ogi cal records and reports. At trial, the court or
jury if tried before a jury nust determ ne whether there is
sufficient evidence to prove beyond a reasonabl e doubt that
the person is a dangerously violent person. |If the court or
jury determines that there is sufficient evidence, the court
must order that the person be placed in an appropriate secure
facility under the supervision of the director of the
departnment of human services until the person's nental
abnormality has inproved to the extent that it is safe to
rel ease the person.

Under the bill a person committed as a dangerously viol ent
person is to be evaluated on an annual basis to determ ne the
person's nmental condition. The court shall conduct an annua
revi ew and probabl e cause hearing on the status of the
committed person. After the probable cause hearing, the
conmitted person is entitled to a final hearing about whether
there is still sufficient evidence to prove beyond a
reasonabl e doubt that the person is a dangerously violent
person and if discharged is likely to engage in violent acts.

The bill provides that if the director of human services
determ nes the person's nental abnornmality has so changed that
the person is not likely to engage in violent acts if
di scharged, the director shall authorize the person to
petition the court for release. Upon receipt of the petition
the court shall order a hearing within 30 days and at such
hearing the burden of proof shall be on the state to show
beyond a reasonabl e doubt that the person's nental abnormality
remai ns such that the person if discharged is likely to engage
in violent acts. |If the state has failed to neet its burden
of proof, the court may rel ease the person with or without
communi ty supervi sion.

Under the bill the person is entitled to petition the court
for release at any tinme. The director of human services nust
al so annually notify the person of the person's right to
petition for such release. Al though a comritted person may
petition for release at any tine, if the commtted person has
previously filed a petition for release, and the court has
determ ned that a previous petition was frivolous or that a
conmi tted person's condition has not changed sufficiently to
warrant rel ease, the court nust deny the petition unless new
facts are all eged which could support a contrary finding.

The bill provides that the departnent of human services
shal | be responsible for all costs related to the eval uation
treatment, comunity supervision if ordered, and services
provided to a person comm tted as a dangerously viol ent

person
The bill provides that a person is entitled to counse
t hr oughout any proceedi ng under this bill. The bill provides

that the state public defender shall coordinate the |ega
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representation of an indigent person during any proceedi ngs.
The bill also provides that except for filing a petition and
the subsequent trial to conmmit a dangerously violent person,
the attorney general's office is responsible for representing
the state's interest. Under the bill a local county attorney
may file a petition to commit a person as a dangerously
viol ent person and represent the state's interest during the
subsequent tri al

The bill provides the attorney general with access to
certain child abuse records when deternining whether to file a
petition alleging a person is a dangerously violent person for
purposes of committing such a person. |In addition, the bil
provides that all founded child abuse records that are seal ed
shall still be available to the attorney general for purposes
of the prosecutor's review conmittee's review of records or
for commtting a dangerously violent person. Such sealed data
is to be expunged in 30 years, rather than eight years, after
seal i ng.
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