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1 Section 1. NEWSECTION. 521G 1 SHORT TITLE

Thi s chapter shall be known and nay be cited as the
"Protected Cell Conpany Act".

Sec. 2. NEWSECTION. 521G 2 PURPCSE

The purpose of this chapter is to authorize the
establ i shnent of protected cells by a donestic insurer
authorized to transact the business of insurance under chapter
515 as a neans of accessing alternative sources of capital and
achieving the benefits of insurance securitization. Investors
in fully funded i nsurance securitization transactions provide
funds that are available to pay the insurer's insurance
obligations or to repay the investors, or both. Protected
cells are intended to achieve nore efficiencies with respect

to such insurance securitization.

Sec. 3. NEWSECTION. 521G 3 DEFIN TIONS

For purposes of this chapter, unless the context otherw se
requires:

1. "Donmestic insurer" nmeans an insurer domciled in this
state and organi zed under chapter 515.

2. "Fair value" of an asset or liability nmeans the anopunt
at which that asset or liability could be bought or incurred,
or sold or settled, in a current transaction between wlling

parties, other than in a forced or liquidation sale, and as

det erm ned under section 521G 4.
3. "Fully funded" mnmeans, with respect to any exposure
attributed to a protected cell, that the fair value of the

protected cell assets, on the date on which the insurance
securitization is effected, equals or exceeds the maxi num
possi bl e exposure attributable to the protected cell with
respect to such exposures.

4. "Ceneral account" nmeans the assets and liabilities of a
protected cell company other than protected cell assets and
protected cell liabilities.

5. "Indemity trigger" neans a transaction term by which
relief of the issuer's obligation to repay investors is
triggered by its incurring a specified | evel of |osses under
its insurance or reinsurance contracts.

6. "Nonindemity trigger" neans a transaction term by
which relief of the issuer's obligation to repay investors is
triggered solely by sone event or condition other than the
i ndi vidual protected cell conpany incurring a specified |leve
of losses under its insurance or reinsurance contracts.

7. "Protected cell" neans an identified pool of assets and
liabilities of a protected cell conpany segregated and
i nsul ated as provided under this chapter fromthe renai nder of
the protected cell conpany's assets and liabilities.

8. "Protected cell account” neans a specifically
identified bank or custodial account established by a
protected cell conpany for the purpose of segregating the
protected cell assets of one protected cell fromthe protected
cell assets of other protected cells and fromthe assets of
the protected cell conpany's general account.

9. "Protected cell assets" nmeans all assets, contract
rights, and general intangibles, identified with and
attributable to a specific protected cell of a protected cel

conpany.
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10. "Protected cell conmpany" neans a donestic insurer that
has one or nore protected cells.

11. "Protected cell conpany insurance securitization"
nmeans the issuance of a debt instrunent, the proceeds from
whi ch support the exposures attributed to a protected cell, by
a protected cell company where repayment of principal or
interest, or both, to investors pursuant to the transaction
terns is contingent upon the occurrence or nonoccurrence of an
event with respect to which the protected cell conmpany is
exposed to | oss under insurance or reinsurance contracts which
the protected cell conpany has issued

12. "Protected cell liabilities" nmeans all liabilities and
other obligations identified with and attributable to a
specific protected cell of a protected cell conpany.

Sec. 4. NEWSECTION. 521G 4 DETERM NATI ON OF FAI R VALUE

A quoted narket price in an active nmarket is deened to be
the best evidence of fair value of an asset and shall be used
as the basis for the neasurenment of fair value, if avail able.
If a quoted market price is available, the fair value is the
product of the nunber of trading units tines the quoted narket
price. |If a quoted market price is not available, the
estimate of fair value shall be based on the best information
avai l able. The estimate of fair value shall consider the
price for sinmlar assets and liabilities and the results of a
val uation technique to the extent available in the
circunstances. For purposes of this section, "valuation
techni que" includes, but is not linted to, the present val ue
of estimated expected future cash flows using a discount rate
comrensurate with the risks involved, option-pricing nodels,
matri x pricing, option-adjusted spread nodels, and fundanent al
analysis. A valuation technique for measuring financi al
assets and liabilities and servicing assets and liabilities
shal | be consistent with the objective of nmeasuring fair
value. A valuation technique shall incorporate assunptions
that a market participant would use in estimating val ue,
future revenue, and future expenses, including assunptions
about interest rates, default, prepaynent, and volatility. 1In
measuring financial liabilities and servicing liabilities at
fair value by discounting estimated future cash fl ows,
di scount rates shall be used at which those liabilities could
be settled in an open and conpetitive transaction. An
estimate of expected future cash flow, if used to estinmate
fair value, shall be the best estimte based on reasonabl e and
supportabl e assunmpti ons and projections. All available
evi dence shall be considered in devel oping an esti mate of
expected future cash flow. The weight given to the evidence
shal | be commensurate with the extent to which the evidence
can be verified objectively. |If arange is estimted for
either the anpbunt or timng of possible cash flows, the
I'i keli hood of possible outcomes shall be considered in
determ ning the best estinmate of such future cash flows.

Sec. 5. NEWSECTION. 521G 5 ESTABLI SHVENT OF PROTECTED
CELLS.

1. A protected cell company nmay establish one or nore
protected cells with the prior witten approval of the
commi ssioner of a plan of operation or anendments to such plan
submitted by the protected cell conpany with respect to each
protected cell related to an insurance securitization. The
pl an shall include, but not be linited to, the specific
busi ness objectives and investnent guidelines of the protected
cell conpany. Upon the witten approval of the conm ssioner
of the plan of operation, the protected cell conpany,
consistent with the approved plan of operation, may attribute
to the protected cell insurance obligations with respect to
its insurance business and obligations relating to the
i nsurance securitization and assets to fund the obligations.
A protected cell shall have its own distinct name or
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desi gnation, which shall include the words "protected cell".
The protected cell company shall transfer all assets
attributable to a protected cell to one or nore separately
established and identified protected cell accounts bearing the
name or designation of that protected cell. Protected cel
assets shall be held in the protected cell accounts for the
purpose of satisfying the obligations of that protected cell

2. Attribution of assets and liabilities between a
protected cell and the general account shall be pursuant to
the plan of operation. Qher attribution of assets or
liabilities shall not be nmade by a protected cell conpany
bet ween the protected cell conmpany's general account and its
protected cells. The attribution of assets and liabilities
bet ween the general account and a protected cell, or from
investors in the formof principal on a debt instrunment issued
by a protected cell conpany in connection with a protected
cell conpany insurance securitization transaction, shall be in
cash or in readily marketable securities with established
mar ket val ues.

3. The creation of a protected cell does not create, with
respect to that protected cell, a legal person separate from
the protected cell company. An anmount attributed to a
protected cell under this chapter, including assets
transferred to a protected cell account, is owned by the
protected cell company and the protected cell conpany shal
not be, or hold itself out to be, a trustee with respect to
those protected cell assets of that protected cell account.

Not wi t hst andi ng this subsection, a protected cell conpany nay
permt a security interest to attach to protected cell assets
or a protected cell account which is in favor of a creditor of
the protected cell company and ot herw se all owed under
appl i cabl e | aw.

4. This chapter shall not be construed to prohibit the
protected cell conpany fromcontracting with or arranging for
an investnent advisor, compdity trading advi sor, or other
third party to manage the protected cell assets of a protected
cell, provided that all remuneration, expenses, and other
compensation of the third-party advisor or nanager are payable
fromthe protected cell assets of that protected cell and not
fromthe protected cell assets of other protected cells or the
assets of the protected cell conpany's general account.

5. a. A protected cell conpany shall establish
adm ni strative and accounting procedures necessary to properly
identify the protected cells of the protected cell conmpany and
the protected cell assets and protected cell liabilities
attributable to the protected cells. The board of directors
of a protected cell conpany shall do both of the follow ng

(1) Keep protected cell assets and protected cel
liabilities separate and separately identifiable fromthe
assets and liabilities of the protected cell conpany's genera
account .

(2) Keep protected cell assets and protected cel

liabilities attributable to one protected cell separate and
separately identifiable fromprotected cell assets and
protected cell liabilities attributable to other protected
cells.

b. Tracing shall be applicable to protected cell assets
when commingled with protected cell assets of other protected
cells or the assets of the protected cell conpany's genera
account. The remedy of tracing shall not be construed as an
excl usi ve renedy.

6. A protected cell conpany, when establishing a protected
cell, shall attribute to the protected cell assets a val ue at
| east equal to the reserves and other insurance liabilities
attributed to that protected cell

Sec. 6. NEWSECTION. 521G 6 USE AND OPERATI ON OF
PROTECTED CELLS
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1. The protected cell assets of a protected cell shall not
be charged with liabilities arising out of any other business
the protected cell conpany may conduct. A contract or other
docunentation reflecting protected cell liabilities shal
clearly indicate that only the protected cell assets of a
protected cell are available for the satisfaction of the
protected cell liabilities attributed to that sanme protected
cell.

2. The incone, gains, and | osses, realized or unrealized,
fromprotected cell assets and protected cell liabilities
shall be credited to or charged against the protected cel
wi thout regard to other incone, gains, or |osses of the
protected cell conpany, including incone, gains, or |osses of
anot her protected cell. An anpbunt attributed to a protected
cell and accumul ations on the attributed anmount may be
i nvested and reinvested without regard to the requirenents and
limtations of section 515.35, and the investnents in a
protected cell shall not be taken into account in applying the
investnent limtations otherw se applicable to the investnents
of the protected cell conpany.

3. Assets and liabilities attributed to a protected cel
shall be valued at their fair value on the date of val uation.

4. a. A protected cell conmpany, with respect to its
protected cells, shall engage in fully funded i ndemity
triggered insurance securitization to support in full the
protected cell exposures attributable to that protected cell
A protected cell conpany insurance securitization that is
noni ndemi ty triggered qualifies as an insurance
securitization under this chapter only after the conmm ssioner
adopts rules providing for all of the foll ow ng:

(1) The methods of funding of the portion of the risk that
is not indemity based.

(2) Accounting requirenents.

(3) Disclosure requirenents.

(4) Risk-based capital treatnent.

(5) Assessnment of risks associated with such
securitizations.

b. A protected cell conpany insurance securitization that
is not fully funded, whether indemity triggered or
noni ndemity triggered, is prohibited. Protected cell assets
may be used to pay interest or other consideration on an
out st andi ng debt or other obligation attributable to that
protected cell. This subsection shall not be construed or
interpreted to prevent a protected cell conmpany from entering
into a swap agreenent or other transaction for the account of
the protected cell that has the effect of guaranteeing
i nterest or other consideration.

5. In a protected cell conpany insurance securitization, a

contract or other docunentation effecting the transaction
shall contain provisions identifying the protected cell to
which the transaction is attributed. |In addition, the
contract or other docunentation shall clearly disclose that
the assets of the protected cell, and only those assets, are
available to pay the obligations of that protected cell

Not wi t hst andi ng this subsection, the failure to include such
| anguage in a contract or other docunentation shall not be
used as the sole basis by a creditor, reinsurer, or other
claimant to circunvent this chapter.

6. A protected cell conpany shall only attribute to a
protected cell account the insurance obligations relating to
the protected cell conpany's general account. A protected
cell conpany shall not issue an insurance or reinsurance
contract directly to a policyholder or reinsured, and shal
not have an obligation to a policyhol der or reinsured of the
protected cell conpany's general account.

7. At the cessation of business of a protected cel
pursuant to the plan approved by the conm ssioner, the
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protected cell conpany shall close the protected cell account.
Sec. 7. NEWSECTION. 521G 7 CRED TORS AND OTHER

CLAI MANTS OF PROTECTED CELLS
1. a. Protected cell assets shall only be available to a

creditor of the protected cell conmpany that is a creditor with
respect to that protected cell. Such a creditor shall have
recourse to the protected cell assets attributable to that
protected cell, to the exclusion of other creditors of the
protected cell company that are not creditors with respect to
that protected cell. Such other creditors shall have no
recourse to the protected cell assets attributable to that
protected cell. A creditor with respect to a protected cel
does not have recourse against the protected cell assets of

other protected cells or the assets of the protected cel
conpany's general account.

b. Protected cell assets shall only be available to
creditors of a protected cell conpany after all protected cel
liabilities have been extingui shed or otherw se provided for
pursuant to the plan of operation relating to that protected
cell.

2. An obligation of a protected cell conpany to a person
whi ch arises froma transaction, or is otherw se inposed, with
respect to a protected cell, is subject to both of the
fol | owi ng:

a. The obligation to a person shall extend only to the
protected cell assets attributable to that protected cell, and
with respect to that obligation, such person is entitled to
recourse only against the protected cell assets attributable
to that protected cell

b. The obligation to a person shall not extend to the
protected cell assets of another protected cell or the assets
of the protected cell conpany's general account, and with
respect to that obligation, such person is not entitled to
recourse against the protected cell assets of any ot her
protected cell or the assets of the protected cell conpany's
general account.

3. An obligation of a protected cell conpany that relates
solely to the general account shall extend only to the assets
of the protected cell conpany's general account, and the
creditor, with respect to that obligation, is entitled to
recourse against only the assets of the protected cel
conpany's general account.

4. A protected cell is not subject to any requirenments
relating to a guaranty fund or guaranty association, and shal
not be assessed by or otherwi se be required to contribute to
any guaranty fund or guaranty association in this state with
respect to the activities, assets, or obligations of a
protected cell. This section does not affect the activities
or obligations of a protected cell conpany's general account.

5. The establishment of one or nore protected cells, by
itself, does not constitute any of the follow ng:

a. A fraudul ent conveyance

b. An intent by the protected cell conpany to defraud
creditors.

c. The transaction of business by the protected cel
conpany for a fraudul ent purpose.

Sec. 8. NEWSECTION. 521G 8 SUPERVI SION, REHABI LI TATI ON
OR LI QUI DATI ON OF A PROTECTED CELL COVPANY.

Upon an order of supervision, rehabilitation, or
liquidation of a protected cell conpany, a receiver shal
manage a protected cell conpany's assets and liabilities,
including protected cell assets and protected cel
liabilities, as provided in this chapter.

An anmpunt recoverable by a receiver under a protected cel
conpany i nsurance securitization shall not be reduced or
dim nished as a result of the entry of an order of
supervision, rehabilitation, or liquidation with respect to



the protected cell conpany, notw thstanding contrary
provisions in a contract or other document governing the
protected cell conpany insurance securitization.

Sec. 9. NEWSECTION. 521G 9 TRANSACTI ON OF | NSURANCE
BUSI NESS PRCHI BI TED.

A protected cell conpany insurance securitization is not an
i nsurance or reinsurance contract. An investor in a protected
cell conpany insurance securitization, by sole nmeans of this
investnment, is not deenmed to be transacting an insurance
business in this state. An underwiter or selling agent, or a
partner, director, officer, menber, manager, enployee, or
agent of such underwiter or selling agent, participating in a
protected cell conpany insurance securitization, is not deened
to be conducting an insurance or reinsurance agency,
br okerage, internediary, advisory, or consulting business as a
result of such participation.

Sec. 10. NEWSECTION. 521G 10 RULES

The commi ssioner shall adopt rules pursuant to chapter 17A
as are necessary to adnminister this chapter.

EXPLANATI ON

This bill creates a new Code chapter 521G whi ch authori zes
a donestic insurer authorized to transact the business of
i nsurance under Code chapter 515 to establish protected cells
as a nmeans of accessing alternative sources of capital

New Code section 521G 1 establishes the title of the new
Code chapter as the "Protected Cell Conpany Act".

New Code section 521G 2 sets forth the purpose of the new
Code chapt er

New Code section 521G 3 sets forth the definitions of key
terns used in the new Code chapter.

New Code section 521G 4 establishes the nanner for
determ ning the fair value of protected cell assets and
liabilities.

New Code section 521G 5 provides for the establishnent of
protected cells. The new Code section provides that a
protected cell conpany nmay establish one or nore protected
cells with the prior witten approval of the comm ssioner of a
pl an of operation submtted by the protected cell conpany with
respect to each protected cell related to an insurance
securitization. The new Code section provides that the plan
shall include, but not be limted to, the specific business
obj ectives and investnent guidelines of the protected cel
conpany.

New Code section 521G 6 provides for the use and operation
of protected cells.

New Code section 521G 7 provides for the rights of
creditors and other claimants with respect to the assets of a
protected cell conpany. The new Code section provides that
protected cell assets shall only be available to a creditor of
the protected cell conmpany that is a creditor with respect to
that protected cell. Such creditor shall have recourse to the
protected cell assets attributable to that protected cell, to
the exclusion of other creditors of the protected cell conmpany
that are not creditors with respect to that protected cell

New Code section 521G 8 provides for the supervision,
rehabilitation, and liquidation of protected cell conpanies.

New Code section 521G 9 provides that a protected cel
conpany insurance securitization is not an insurance or
rei nsurance contract, and that a person participating in such
protected cell company insurance securitization, solely as a
result of such participation, is not deened to be transacting
an insurance business in this state.

New Code section 521G 10 directs the conmi ssioner to adopt
rul es under Code chapter 17A to inplenment new Code chapter
521G
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