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Section 1.?NEW SECTION. 537A.lO FRANCHISE AGREEMENTS. 

1. DEFINITIONS. 

When used in this section, unless the context otherwise 

4 requires: 

5 a. "Affiliate" means a person controlling, controlled by, 

6 or under common control with another person, every officer or 

7 director of such a person, and every person occupying a 

8 similar status or performing similar functions. 

9 b. "Business day" means a day other than a Saturday, 

10 Sunday, or federal holiday. 

11 c. (1) "Franchise" means either of the following: 

12 (a) An oral or written agreement, either express or 

13 implied, which provides all of the following: 

14 (i) Grants the right to distribute goods or provide 

15 services under a marketing plan prescribed or suggested in 

16 substantial part by the franchisor. 

17 (ii) Requires payment of a franchise fee to a franchisor 

18 or its affiliate. 

19 (iii) Allows the franchise business to be substantially 

20 associated with a trademark, service mark, trade name, 

21 logotype, advertisement, or other commercial symbol of or 

22 designating the franchisor or its affiliate. 

23 (b) A master franchise. 

24 (2) "Franchise" does not include any business that is 

25 operated under a lease or license on the premises of the 

26 lessor or licensor as long as such business is incidental to 

27 the business conducted by the lessor or licensor on such 

28 premises, including, without limitation, leased departments, 

29 licensed departments, and concessions and the leased or 

30 licensed department operates only under the trademark, trade 

31 name, service mark, or other commercial symbol designating the 

32 lessor or licensor. 

33 (3) "Franchise" also does not include any contract under 

34 which a petroleum retailer or petroleum distributor is 

35 authorized or permitted to occupy leased marketing premises, 
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1 which premises are to be employed in connection with the sale, 

2 consignment, or distribution of motor fuel under a trademark 
3 which is owned or controlled by a refiner which is regulated 
4 by the federal Petroleum Marketing Practices Act, 15 U.S.C. § 

5 2801 et seq. The term "refiner" means any person engaged in 

6 the refining of crude oil to produce motor fuel, and includes 

7 any affiliate of such person. "Franchise" also does not 

8 include a contract entered into by any person regulated under 
9 chapter 123, 322, 322A, 322B, 322C, 322D, 322F, 522, or 543B, 

10 or a contract establishing a franchise relationship with 
11 respect to the sale of construction equipment, lawn or garden 
12 equipment, or real estate. 
13 d. "Franchise fee" means a direct or indirect payment to 

14 purchase or operate a franchise. Franchise fee does not 

15 include any of the following: 

16 (1) Payment of a reasonable service charge to the issuer 

17 of a credit card by an establishment accepting the credit 
18 card. 
19 (2) 

20 trading 

21 (3) 

22 price a 

23 (4) 

Payment to a trading stamp company by a person issuing 
stamps in connection with a retail sale. 

An agreement to purchase at a bona fide wholesale 

reasonable quantity of tangible goods for resale. 

The purchase or agreement to purchase, at a fair 

24 market value, any fixtures, equipment, leasehold improvements, 

25 real property, supplies, or other materials reasonably 
26 necessary to enter into or continue a business. 

27 (5) Payments by a purchaser pursuant to a bona fide loan 
28 from a seller to the purchaser. 

29 (6) Payment of rent which reflects payment for the 
30 economic value of leased real or personal property. 

31 (7) The purchase or agreement to purchase promotional or 

32 demonstration supplies, materials, or equipment furnished at 

33 fair market value and not intended for resale. 

4 e. "Franchisee" means a person to whom a franchise is 
granted. Franchisee includes the following: 
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1 (1) A subfranchisor with regard to its relationship with a 

2 franchisor. 

3 (2) A subfranchisee with regard to its relationship with a 

4 subfranchisor. 

5 f. "Franchisor" means a person who grants a franchise or 

6 master franchise, or an affiliate of such a person. 

7 Franchisor includes a subfranchisor with regard to its 

8 relationship with a franchisee, unless stated otherwise in 

9 this section. 
10 g. "Marketing plan" means a plan or system concerning a 

11 material aspect of conducting business. Indicia of a 

12 marketing plan include any of the following: 

13 (1) Price specification, special pricing systems, or 

14 discount plans. 

15 (2) Sales or display equipment or merchandising devices. 

16 (3) Sales techniques. 

17 (4) Promotional or advertising materials or cooperative 

18 advertising. 
19 (5) Training regarding the promotion, operation, or 

20 management of the business. 
21 (6) Operational, managerial, technical, or financial 

22 guidelines or assistance. 

23 h. "Master franchise" means an agreement by which a person 

24 pays a franchisor for the right to sell or negotiate the sale 

25 of franchises. 
26 i. "Offer" or "offer to sell" means every attempt to offer 

27 or to dispose of, or solicitation of an offer to buy, a 

28 franchise or interest in a franchise for value. 

29 j. "Person" means a person as defined in section 4.1, 

30 subsection 20. 

31 k. "Sale" or "sell" means every contract or agreement of 

32 sale of, contract to sell or disposition of, a franchise or 

33 interest in a franchise for value. 
34 1. "Subfranchise" means an agreement by which a person 

35 pays a franchisor for the right to sell or negotiate the sale 
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1 of franchises. 
2 m. "Subfranchisee" means a person who is granted a 

3 franchise from a subfranchisor. 
4 n. "Subfranchisor" means a person who is granted a master 

5 franchise. 
6 2. APPLICABILITY. Notwithstanding section 523H.2, this 
7 section applies to a new or existing franchise that is 

8 operated in this state and that is subject to an agreement 

9 entered into on or after the effective date of this Act. For 

10 purposes of this section, the franchise is operated in this 
11 state only if the premises from which the franchise is 
12 operated is physically located in this state. For purposes of 
13 this section, a franchise including marketing rights in or to 
14 this state, is deemed to be operated in this state only if the 
15 franchisee's principal business office is physically located 
16 in this state. This section does not apply to a franchise 

17 solely because an agreement relating to the franchise provides 

18 that the agreement is subject to or governed by the laws of 

19 this state. The provisions of this section do not apply to 
20 any existing or future contracts between Iowa franchisors and 
21 franchisees who operate franchises located out of state. 
22 3. JURISDICTION AND VENUE OF DISPUTES. 
23 a. A provision in a franchise agreement restricting 

24 jurisdiction to a forum outside this state is void with 

25 respect to a claim otherwise enforceable under this section. 

26 b. A civil action or proceeding arising out of a franchise 

27 may be commenced wherever jurisdiction over the parties or 
28 subject matter exists, even if the agreement limits actions or 

29 proceedings to a designated jurisdiction. 
30 c. Venue for a civil action commenced under this chapter 

31 shall be determined in accordance with chapter 616. 

32 4. WAIVERS VOID. A condition, stipulation, or provision 

33 requiring a franchisee to waive compliance with or relieving a 

34 person of a duty or liability imposed by or a right provided 

35 by this section or a rule or order under this section is void. 
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1 This subsection shall not affect the settlement of disputes, 

2 claims, or civil lawsuits arising or brought pursuant to this 

3 section. 
4 5. TRANSFER OF FRANCHISE. 

5 a. A franchisee may transfer the franchised business and 
6 franchise to a transferee, provided that the transferee 

7 satisfies the reasonable current qualifications of the 

8 franchisor for new franchisees. For the purposes of this 

9 subsection, a reasonable current qualification for a new 

10 franchisee is a qualification based upon a legitimate business 
11 reason. If the proposed transferee does not meet the 
12 reasonable current qualifications of the franchisor, the 
13 franchisor may refuse to permit the transfer, provided that 

14 the refusal of the franchisor to consent to the transfer is 
15 not arbitrary or capricious. 

16 b. (1) A franchisee may transfer less than a controlling 

17 interest in the franchise to an employee stock ownership plan, 

18 or employee incentive plan provided that more than fifty 

19 percent of the entire franchise is held by those who meet the 
20 franchisor's reasonable current qualifications for 
21 franchisees, and such transfer is approved by the franchisor. 
22 Approval of such transfer shall not be unreasonably withheld. 

23 (2) If pursuant to such a transfer less than fifty percent 

24 of the entire franchise would be owned by persons who meet the 

25 franchisor's reasonable current qualifications, the franchisor 

26 may refuse to authorize the transfer, provided that 

27 enforcement of the reasonable current qualifications is not 
28 arbitrary or capricious. 
29 (3) Participation by an employee in an employee stock 
30 ownership plan or employee incentive plan established pursuant 

31 to this subsection does not confer upon such employee any 

32 right to access trade secrets protected under the franchise 

33 agreement which access the employee would not otherwise have 

34 if the employee did not participate in such plan. 

35 c. A franchisor may require as a condition of a transfer 
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1 any of the following: 

2 (1) That the transferee successfully complete a training 

3 program. 
4 (2) That a transfer fee be paid to reimburse the 
5 franchisor for the franchisor's actual expenses directly 

6 attributable to the transfer. 
7 (3) That the franchisee payor make provision acceptable 
8 to the franchisor to pay any amount due the franchisor or the 
9 franchisor's affiliate. 

10 (4) That the financial terms of the transfer comply at the 

11 time of the transfer with the franchisor's current financial 

12 requirements for franchisees. 

13 d. A franchisee shall give the franchisor no less than 
14 sixty days' written notice of a transfer which is subject to 
15 this subsection, and on request from the franchisor shall 
16 provide in writing the ownership interests of all persons 
17 holding or claiming an equitable or beneficial interest in the 

18 franchise subsequent to the transfer or the franchisee, as 

19 appropriate. A franchisee shall not circumvent the intended 

20 effect of a contractual provision governing the transfer of 

21 the franchise or an interest in the franchise by means of a 
22 management agreement, lease, profit-sharing agreement, 
23 conditional assignment, or other similar device. 
24 e. A transfer by a franchisee is deemed to be approved 

25 sixty days after the franchisee submits the request for 

26 consent to the transfer unless the franchisor withholds 

27 consent to the transfer as evidenced in writing, specifying 

28 the reason or reasons for withholding the consent. The 

29 written notice must be delivered to the franchisee prior to 
30 the expiration of the sixty-day period. Any such notice is 
31 privileged and is not actionable based upon a claim of 
32 defamation. 

33 f. A transfer of less than a controlling interest in the 

34 franchise to the franchisee's spouse or child or children 

35 shall be permitted if following the transfer more than fifty 
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1 percent of the interest in the entire franchise is held by 

2 those who meet the franchisor's reasonable current 

3 qualifications. If following such a transfer fifty percent or 

4 less of the interest in the franchise would be owned by 

5 persons who meet the franchisor's reasonable current 
6 qualifications, the franchisor may refuse to authorize the 
7 transfer, provided that enforcement of the reasonable current 
8 qualifications is not arbitrary or capr1c1ous. 

9 g. A franchisor shall not deny the surviving spouse or a 

10 child or children of a deceased or permanently disabled 

11 franchisee the opportunity to participate in the ownership of 
12 a franchise under a valid franchise agreement for a reasonable 
13 period, which need not exceed one year, after the death or 
14 disability of the franchisee. During such reasonable period, 
15 the surviving spouse or the child or children of the 
16 franchisee shall either meet all of the qualifications which 

17 the franchisee was subject to at the time of the death or 

18 disability of the franchisee, or sell, transfer, or assign the 

19 franchise to a person who meets the franchisor's current 

20 qualifications for a new franchisee. The rights granted 

21 pursuant to this subsection are subject to the surviving 
22 spouse or the child or children of the franchisee maintaining 
23 all standards and obligations of the franchise. 
24 h. Incorporation of a proprietorship franchise shall be 

25 permitted upon sixty days' prior written notice to the 

26 franchisor. Such incorporation does not prohibit a franchisor 

27 from requiring a personal guaranty by the franchisee of 

28 obligations related to the franchise, and the owners of the 

29 corporation must meet the franchisor's reasonable current 

30 qualifications for franchisees. 
31 i. A transfer within an existing ownership group of a 

32 franchise shall be permitted provided that the transferee 

33 meets the franchisor's reasonable current qualifications for 

34 franchisees, and written notice is submitted to the franchisor 

35 sixty days prior to such a transfer. If less than fifty 
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1 percent of the franchise would be owned by persons who meet 

2 the franchisor's reasonable current qualifications, the 
3 franchisor may refuse to authorize the transfer, provided that 

4 enforcement of the reasonable current qualifications is not 

5 arbitrary or capricious. 
6 6. ENCROACHMENT. 

7 a. If a franchisor develops, or grants to a franchisee the 

8 right to develop, a new outlet or location which sells 

9 essentially the same goods or services under the same 
10 trademark, service mark, trade name, logotype, or other 
11 commercial symbol as an existing franchisee and the new outlet 
12 or location is in unreasonable proximity to the existing 
13 franchisee's outlet or location and has an adverse effect on 
14 the gross sales of the existing franchisee's outlet or 

15 location, the existing adversely affected franchisee has a 

16 cause of action for monetary damages in an amount calculated 

17 pursuant to paragraph "d", unless any of the following apply: 

18 (1) The franchisor has first offered the new outlet or 
19 location to the existing franchisee on the same basic terms 
20 and conditions available to the other potential franchisee and 
21 such existing franchisee meets the reasonable current 

22 qualifications of the franchisor including any financial 
23 requirements, or, if the new outlet or location is to be owned 

24 by the franchisor, on the terms and conditions that would 

25 ordinarily be offered to a franchisee for a similarly situated 
26 outlet or location. 
27 (2) The adverse impact on the existing franchisee's annual 
28 gross sales, based on a comparison to the annual gross sales 
29 from the existing outlet or location during the twelve-month 
30 period immediately preceding the opening of the new outlet or 

31 location, is determined to have been less than six percent 

32 during the first twelve months of operation of the new outlet 

33 or location. 

34 (3) The existing franchisee, at the time the franchisor 

35 develops, or grants to a franchisee the right to develop, a 
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1 new outlet or location, is not in compliance with the 

2 franchisor's then current reasonable criteria for eligibility 
3 for a new franchise, not including any financial requirements. 

4 (4) The existing franchisee has been granted reasonable 

5 territorial rights and the new outlet or location does not 
6 violate those territorial rights. 

7 b. (1) The franchisor, with respect to claims made under 

8 paragraph "a", shall establish both of the following: 

9 (a) A formal procedure for hearing and acting upon claims 
10 by an existing franchisee with regard to a decision by the 
11 franchisor to develop, or grant to a franchisee the right to 
12 develop, a new outlet or location, prior to the opening of the 
13 new outlet or location. 

14 (b) A reasonable formal procedure for mediating a dispute 

15 resulting in an award of compensation or other form of 

16 consideration to a franchisee to offset all or a portion of 

17 the franchisee's lost profits caused by the establishment of 
18 the new outlet or location. The procedure shall involve a 
19 neutral third-party mediator. The procedure shall be deemed 
20 reasonable if approved by a majority of the franchisor's 
21 franchisees in the United states. 

22 (2) A dispute submitted to a formal procedure under 

23 subparagraph (1) does not diminish the rights of a franchisor 

24 or franchisee to bring a cause of action for a violation of 

25 this subsection if no settlement results from such procedure. 

26 c. A franchisor shall establish and make available to its 
27 franchisees a written policy setting forth its reasonable 

28 criteria to be used by the franchisor to determine whether an 
29 existing franchisee is eligible for a franchise for an 

30 additional outlet or location. 

31 d. (1) In establishing damages under a cause of action 

32 brought pursuant to this subsection, the franchisee has the 

33 burden of proving the amount of lost profits attributable to 

34 the compensable sales. In any action brought under this 

35 subsection, the damages payable shall be limited to no more 
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1 than three years of the proven lost profits. For purposes of 

2 this paragraph, "compensable sales" means the annual gross 

3 sales from the existing outlet or location during the twelve-

4 month period immediately preceding the opening of the new 

5 outlet or location less both of the following: 

6 (a) Six percent of the annual gross sales for that twelve-

7 month period immediately preceding the opening of the new 

8 outlet or location. 
9 (b) The actual gross sales from the operation of the 

10 existing outlet or location for the twelve-month period 

11 immediately following the opening of the new outlet or 

12 location. 

13 (2) Compensable sales shall exclude any amount 

14 attributable to factors other than the opening and operation 

15 of the new outlet or location. 
16 e. Any cause of action brought under this subsection must 
17 be filed within eighteen months of the opening of the new 

18 outlet or location or within thirty days after the completion 

19 of the procedure under paragraph "b", subparagraph (1), 

20 whichever is later. 

21 7. TERMINATION. 

22 a. Except as otherwise provided by this section, a 

23 franchisor shall not terminate a franchise prior to the 

24 expiration of its term except for good cause. For purposes of 

25 this subsection, "good cause" is cause based upon a legitimate 

26 business reason. "Good cause" includes the failure of the 

27 franchisee to comply with any material lawful requirement of 

28 the franchise agreement, provided that the termination by the 

29 franchisor is not arbitrary or capricious when compared to the 

30 actions of the franchisor in other similar circumstances. The 

31 burden of proof of showing that the action of the franchisor 

32 is arbitrary or capricious shall rest with the franchisee. 

33 b. Prior to termination of a franchise for good cause, a 

34 franchisor shall provide a franchisee with written notice 

35 stating the basis for the proposed termination. After service 
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1 of written notice, the franchisee shall have a reasonable 

2 period of time to cure the default, which in no event shall be 

3 less than thirty days or more than ninety days. In the event 

4 of nonpayment of moneys due under the franchise agreement, the 

5 period to cure need not exceed thirty days. 
6 c. Notwithstanding paragraph "b", a franchisor may 

7 terminate a franchisee upon written notice and without an 
8 opportunity to cure if any of the following apply: 
9 (1) The franchisee or the business to which the franchise 

10 relates is declared bankrupt or judicially determined to be 

11 insolvent. 

12 (2) Allor a substantial part of the assets of the 

13 franchise or the business to which the franchisee relates are 
14 assigned to or for the benefit of any creditor which is 
15 subject to chapter 681. An assignment for the benefit of any 
16 creditor pursuant to this subparagraph does not include the 
17 granting of a security interest in the normal course of 

18 business. 
19 (3) The franchisee voluntarily abandons the franchise by 

20 failing to operate the business for five consecutive business 
21 days during which the franchisee is required to operate the 
22 business under the terms of the franchise, or any shorter 
23 period after which it is not unreasonable under the facts and 

24 circumstances for the franchisor to conclude that the 
25 franchisee does not intend to continue to operate the 

26 franchise, unless the failure to operate is due to 

27 circumstances beyond the control of the franchisee. 

28 (4) The franchisor and franchisee agree in writing to 

29 terminate the franchise. 
30 (5) The franchisee knowingly makes any material 
31 misrepresentations or knowingly omits to state any material 

32 facts relating to the acquisition or ownership or operation of 

33 the franchise business. 
34 (6) The franchisee repeatedly fails to comply with one or 

35 more material provisions of the franchise agreement, when the 
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1 enforcement of such material provisions is not arbitrary or 
2 capricious, whether or not the franchisee complies after 

3 receiving notice of the failure to comply. 

4 (7) The franchised business or business premises of the 

5 franchisee are lawfully seized, taken over, or foreclosed by a 

6 government authority or official. 

7 (8) The franchisee is convicted of a felony or any other 
8 criminal misconduct which materially and adversely affects the 
9 operation, maintenance, or goodwill of the franchise in the 

10 relevant market. 
11 (9) The franchisee 
12 manner that imminently 

13 8. NONRENEWAL OF A 

operates the franchised business in a 
endangers the public health and safety. 

FRANCHISE. 

14 a. A franchisor shall not refuse to renew a franchise 

15 unless both of the following apply: 
16 (1) The franchisee has been notified of the franchisor's 

17 intent not to renew at least six months prior to the 
18 expiration date or any extension of the franchise agreement. 
19 (2) Any of the following circumstances exist: 
20 (a) Good cause exists, provided that the refusal of the 

21 franchisor to renew is not arbitrary or capricious. For 

22 purposes of this subsection, "good cause" means cause based on 
23 a legitimate business reason. 
24 (b) The franchisor and franchisee agree not to renew the 
25 franchise. 
26 (c) The franchisor completely withdraws from directly or 
27 indirectly distributing its products or services in the 

28 geographic market served by the franchisee, provided that upon 

29 expiration of the franchise, the franchisor agrees not to seek 

30 to enforce any covenant of the nonrenewed franchisee not to 

31 compete with the franchisor or franchisees of the franchisor. 

32 b. As a condition of renewal of the franchise, a franchise 
33 agreement may require that the franchisee meet the then 

34 current requirements for franchises and that the franchisee 

35 execute a new agreement incorporating the then current terms 
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1 and fees for new franchises. 

2 9. SOURCES OF GOODS OR SERVICES. A franchisor shall not 
3 require that a franchisee purchase goods, supplies, 
4 inventories, or services exclusively from the franchisor or 
5 from a source or sources of supply specifically designated by 
6 the franchisor where such goods, supplies, inventories, or 

7 services of comparable quality are available from sources 

8 other than those designated by the franchisor. 

9 However, the publication by the franchisor of a list of 

10 approved suppliers of goods, supplies, inventories, or 
11 services, or the requirement that such goods, supplies, 
12 inventories, or services comply with specifications and 
13 standards prescribed by the franchisor, does not constitute 
14 designation of a source. Additionally, the reasonable right 

15 of a franchisor to disapprove a supplier does not constitute a 

16 designation of source. This subsection does not apply to the 

17 principal goods, supplies, inventories, or services 
18 manufactured by the franchisor, or such goods, supplies, 
19 inventories, or services entitled to protection as a trade 

20 secret. 
21 10. FRANCHISEE'S RIGHT TO ASSOCIATE. A franchisor shall 
22 not restrict a franchisee from associating with other 
23 franchisees or from participating in a trade association, and 

24 shall not retaliate against a franchisee for engaging in these 

25 activities. 
26 11. DUTY OF GOOD FAITH. A franchise imposes on the 

27 parties a duty of good faith in performance and enforcement of 
28 the franchise agreement. "Good faith" means honesty in fact 
29 and the observance of reasonable commercial standards of fair 

30 dealing in the trade. 

31 The duty of good faith applies where the franchisor opens a 

32 new outlet or location, or channel of distribution, which has 

33 an adverse impact on an existing franchisee. 

34 12. PRIVATE CIVIL ACTION. A person who violates a 

35 provision of this section or order issued under this section 
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1 is liable for damages caused by the violation, including, but 

2 not limited to, costs and reasonable attorneys' and experts' 

3 fees, and subject to other appropriate relief including 

4 injunctive and other equitable relief. 

5 13. CHOICE OF LAW. A condition, stipulation, or provision 

6 requiring the application of the law of another state in lieu 

7 of this section is void. 

8 14. CONSTRUCTION WITH OTHER LAW. This section does not 

9 limit any liability that may exist under another statute or at 

10 common law. 

11 15. CONSTRUCTION. This section shall be liberally 

12 construed to effectuate its purposes. 

13 16. SEVERABILITY. If any provision or clause of this 

14 section or any application of this section to any person or 

15 circumstances is held invalid, such invalidity shall not 

16 affect other provisions or applications of the section which 

17 can be given effect without the invalid provision or 

18 application, 

19 are declared 

20 Sec. 2. 

21 LIMITATION. 

and to this end the provisions of this section 

to be severable. 

NEW SECTION. 523H.2A APPLICABILITY--

22 1. Notwithstanding section 523H.2, this chapter does not 

23 apply to a franchise agreement which is entered into on or 

24 after July 1, 1999. A franchise agreement which is entered 

25 into on or after July 1, 1999, shall be subject to section 

26 537A.IO. 

27 2. This chapter shall govern all actions with respect to 

28 a franchise agreement entered into prior to July 1, 1999, no 

29 matter when the occurrence giving rise to such action occurs. 

30 EXPLANATION 

31 This bill creates new Code section 537A.lO relating to 

franchise agreements. Code chapter 537A pertains to 

contracts. 

Subsection 1 of the new Code section establishes 

definitions of key terms used in the section. 

-14-
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1 Subsection 2 provides for the section's applicability. The 
2 section applies to a new or existing franchise that is 

3 operated in this state and that is subject to an agreement 

4 entered into on or after the effective date of the bill. The 

5 section does not apply to any existing or future contracts 

6 between Iowa franchisors and franchisees who operate 

7 franchises located out of state. A corresponding provision is 

8 added to Code chapter 523H stating that Code chapter 523H only 
9 applies to franchise agreements entered into prior to July 1, 

10 1999. 

11 Subsection 3 provides for the jurisdiction and venue of 

12 disputes and prohibits as unenforceable a provision in the 

13 franchise agreement that attempts to restrict jurisdiction to 

14 a forum outside of this state. 

15 Subsection 4 provides that a provision requiring a 
16 franchisee to waive compliance with or relieving a person of a 
17 duty or liability imposed by or a right provided by this 
18 section is void. 
19 Subsection 5 establishes certain rights and restrictions 

20 related to the transfer of a franchise. 

21 Subsection 6 defines encroachment and establishes a 

22 mechanism for the calculation of monetary damages associated 
23 with the encroachment. The subsection provides that a 
24 franchisee has a cause of action under the encroachment 
25 provision unless the franchisor has first offered the new 

26 outlet or location to the existing franchisee on the same 

27 basic terms and conditions available to other potential 

28 franchisees, unless the adverse impact on the existing 

29 franchisee's annual gross sales is determined pursuant to a 

30 statutory formula to have been less than 6 percent during the 

31 first 12 months of operation of the new outlet or location, 

32 unless the existing franchisee is not in compliance with the 

33 franchisor's then current reasonable criteria for eligibility 
34 for a new franchise, or unless the existing franchisee has 

35 been granted reasonable territorial rights and the new outlet 
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1 or location does not violate those territorial rights. The 

2 sUbsection provides that the franchisor, with respect to 

3 encroachment claims, must establish a formal procedure for 

4 hearing and acting upon claims by an existing franchisee with 

5 regard to a decision by the franchisor to develop a new outlet 
6 or location prior to such development, and a reasonable formal 
7 procedure for mediating a dispute resulting in an award of 

8 compensation or other form of consideration to offset all or a 

9 portion of the franchisee's lost profits caused by the 

10 encroachment. 

11 Subsection 7 relates to termination of a franchise and 
12 provides that a franchisor shall not terminate a franchise 
13 prior to the expiration of its term except for good cause. 
14 Prior to termination for good cause, the franchisor must 
15 provide the franchisee with written notice stating the basis 

16 for the proposed termination. After written notice, the 
17 franchisee shall have a reasonable time, generally between 30 

18 to 90 days, to cure the default resulting in the notice. The 

19 subsection sets forth certain instances where the franchisor 
20 may terminate the franchise upon written notice and without an 
21 opportunity to cure. 
22 Subsection 8 pertains to the nonrenewal of a franchise. 
23 The subsection provides that the franchisor must not refuse to 

24 renew a franchise unless the franchisee has been notified of 

25 the franchisor's intent not to renew at least six months prior 

26 to the expiration date or any extension of the franchise 

27 agreement, along with the existence of one of several 

28 circumstances set forth in the subsection. 
29 Subsection 9 provides that a franchisor shall not require 
30 that a franchisee purchase goods, supplies, inventories, or 

31 services exclusively from the franchisor or from a source or 

32 sources of supply specifically designated by the franchisor 

33 where such goods, supplies, inventories, or services of 

34 comparable quality are available from sources other than those 

35 designated by the franchisor. The subsection does not apply 
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1 to the principal goods, supplies, inventories, or services 

2 manufactured by the franchisor, or such goods, supplies, 

3 inventories, or services entitled to protection as a trade 

4 secret. 
5 Subsection 10 provides that a franchisor shall not restrict 

6 a franchisee from associating with other franchisees. 
7 Subsection 11 imposes a duty of good faith on the parties 

8 in the performance and enforcement of the franchise agreement. 

9 Subsection 12 provides a private civil cause of action. A 

10 person who violates a provision of the section is liable for 
11 damages caused by the violation including, but not limited to, 
12 costs and reasonable attorneys and experts fees, as well as 
13 other appropriate relief including injunctive and other 
14 equitable relief. 

15 Subsection 13 provides that a condition, stipulation, or 
16 provision requiring the application of the law of another 

17 state in lieu of this section is void. 

18 Subsection 14 provides that the section does not limit any 

19 liability that may exist under another statute or at common 

20 law. 
21 Subsection 15 provides that the section is to be liberally 
22 construed to effectuate its purpose. 
23 Subsection 16 provides that if any provision or clause of 

24 the section is held invalid, the invalidity shall not affect 

25 other provisions that can be given effect without the invalid 

26 provision. 

27 

28 

29 
30 

31 

32 

33 

34 

35 
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1 Section 1. NEW SECTION. 537A.IO FRANCHISE AGREEMENTS. 

2 1. DEFINITIONS. 

3 When used in this section, unless the context otherwise 

4 requires: 

5 a. "Affiliate" means a person controlling, controlled by, 

6 or under common control with another person, every officer or 

7 director of such a person, and every person occupying a 

8 similar status or performing similar functions. 

9 b. "Business day" means a day other than a Saturday, 

10 Sunday, or federal holiday. 

11 c. (1) "Franchise" means either of the following: 

12 (a) An oral or written agreement, either express or 

13 implied, which provides all of the following: 

14 (i) Grants the right to distribute goods or provide 

15 services under a marketing plan prescribed or suggested in 

16 substantial part by the franchisor. 

17 (ii) Requires payment of a franchise fee to a franchisor 

18 or its affiliate. 

19 (iii) Allows the franchise business to be substantially 

20 associated with a trademark, service mark, trade name, 

21 logotype, advertisement, or other commercial symbol of or 

22 designating the franchisor or its affiliate. 

23 (b) A master franchise. 

24 (2) "Franchise" does not include any business that is 

25 operated under a lease or license on the premises of the 

26 lessor or licensor as long as such business is incidental to 

27 the business conducted by the lessor or licensor on such 

28 premises, including, without limitation, leased departments, 

29 licensed departments, and concessions and the leased or 

30 licensed department operates only under the trademark, trade 

31 name, service mark, or other commercial symbol designating the 

32 lessor or licensor. 

33 (3) "Franchise" also does not include any contract under 

34 which a petroleum retailer or petroleum distributor is 

35 authorized or permitted to occupy leased marketing premises, 
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1 which premises are to be employed in connection with the sale, 

2 consignment, or distribution of motor fuel under a trademark 

3 which is owned or controlled by a refiner which is regulated 

4 by the federal Petroleum Marketing Practices Act, 15 U.S.C. S 

5 2801 et seq. The term "refiner" means any person engaged in 

6 the refining of crude oil to produce motor fuel, and includes 

7 any affiliate of such person. "Franchise" also does not 

8 include a contract entered into by any person regulated under 

9 chapter 123, 322, 322A, 322B, 322C, 3220, 322F, 522, or 543B, 

10 or a contract establishing a franchise relationship with 

11 respect to the sale of construction equipment, lawn or garden 

12 equipment, or real estate. 

13 d. "Franchise fee" means a direct or indirect payment to 

14 purchase or operate a franchise. Franchise fee does not 

15 include any of the following: 
16 (1) Payment of a reasonable service charge to the issuer 

17 of a credit card by an establishment accepting the credit 

18 card. 

19 ( 2 ) 

20 trading 

21 ( 3 ) 

22 price a 

23 ( 4 ) 

Payment to a trading stamp company by a person issuing 

stamps in connection with a retail sale. 

An agreement to purchase at a bona fide wholesale 
reasonable quantity of tangible goods for resale. 

The purchase or agreement to purchase, at a fair 
24 market value, any fixtures, equipment, leasehold improvements, 

25 real property, supplies, or other materials reasonably 

26 necessary to enter into or continue a business. 

27 (5) Payments by a purchaser pursuant to a bona fide loan 

28 from a seller to the purchaser. 

29 (6) Payment of rent which reflects payment for the 

30 economic value of leased real or personal property. 

31 (7) The purchase or agreement to purchase promotional or 

32 demonstration supplies, materials, or equipment furnished at 

33 fair market value and not intended for resale. 

34 e. "Franchisee" means a person to whom a franchise is 

35 granted. Franchisee includes the following: 
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1 (1) A subfranchisor with regard to its relationship with a 

2 franchisor. 

3 (2) A subfranchisee with regard to its relationship with a 

4 subfranchisor. 

5 f. "Franchisor" means a person who grants a franchise or 

6 master franchise, or an affiliate of such a person. 

7 Franchisor includes a subfranchisor with regard to its 

8 relationship with a franchisee, unless stated otherwise in 

9 this section. 

10 g. "Marketing plan" means a plan or system concerning a 

11 material aspect of conducting business. Indicia of a 

12 marketing plan include any of the following: 

13 (1) Price specification, special pricing systems, or 

14 discount plans. 

15 (2) Sales or display equipment or merchandising devices. 

16 (3) Sales techniques. 

17 (4) Promotional or advertising materials or cooperative 

18 advertising. 

19 (5) Training regarding the promotion, operation, or 

20 management of the business. 

21 (6) Operational, managerial, technical, or financial 

22 guidelines or assistance. 

23 h. "Master franchise" means an agreement by which a person 

24 pays a franchisor for the right to sell or negotiate the sale 

25 of franchises. 

26 i. "Offer" or "offer to sell" means every attempt to offer 

27 or to dispose of, or solicitation of an offer to buy, a 

28 franchise or interest in a franchise for value. 

29 j. "Person" means a person as defined in section 4.1, 

30 subsection 20. 

31 k. "Sale" or "sell" means every contract or agreement of 

32 sale of, contract to sell or disposition of, a franchise or 

33 interest in a franchise for value. 

34 1. "Subfranchise" means an agreement by which a person 

35 pays a franchisor for the right to sell or negotiate the sale 
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1 of franchises. 

2 m. "Subfranchisee" means a person who is granted a 

3 franchise from a subfranchisor. 

4 n. "Subfranchisor" means a person who is granted a master 

5 franchise. 

6 2. APPLICABILITY. Notwithstanding section 523H.2, this 

7 section applies to a new or existing franchise that is 

8 operated in this state and that is subject to an agreement 

9 entered into on or after the effective date of this Act. For 

10 purposes of this section, the franchise is operated in this 
11 state only if the premises from which the franchise is 

12 operated is physically located in this state. For purposes of 

13 this section, a franchise including marketing rights in or to 

14 this state, is deemed to be operated in this state only if the 

15 franchisee's principal business office is physically located 

16 in this state. This section does not apply to a franchise 

17 solely because an agreement relating to the franchise provides 

18 that the agreement is subject to or governed by the laws of 

19 this state. The provisions of this section do not apply to 
20 any existing or future contracts between Iowa franchisors and 

21 franchisees who operate franchises located out of state. 

22 3. JURISDICTION AND VENUE OF DISPUTES. 

23 a. A provision in a franchise agreement restricting 

24 jurisdiction to a forum outside this state is void with 

25 respect to a claim otherwise enforceable under this section. 
26 b. A civil action or proceeding arising out of a franchise 

27 may be commenced wherever jurisdiction over the parties or 

28 subject matter exists, even if the agreement limits actions or 

29 proceedings to a designated jurisdiction. 

30 c. Venue for a civil action commenced under this chapter 

31 shall be determined in accordance with chapter 616. 

32 4. WAIVERS VOID. A condition, stipulation, or provision 

33 requiring a franchisee to waive compliance with or relieving a 

34 person of a duty or liability imposed by or a right provided 

35 by this section or a rule or order under this section is void. 
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1 This subsection shall not affect the settlement of disputes, 

2 claims, or civil lawsuits arising or brought pursuant to this 

3 section. 

4 5. TRANSFER OF FRANCHISE. 

S a. A franchisee may transfer the franchised business and 

6 franchise to a transferee, provided that the transferee 

7 satisfies the reasonable current qualifications of the 

8 franchisor for new franchisees. For the purposes of this 

9 subsection, a reasonable current qualification for a new 

10 franchisee is a qualification based upon a legitimate business 

11 reason. If the proposed transferee does not meet the 

12 reasonable current qualifications of the franchisor, the 

13 franchisor may refuse to permit the transfer, provided that 

14 the refusal of the franchisor to consent to the transfer is 

15 not arbitrary or capricious. 

16 b. (1) A franchisee may transfer less than a controlling 
17 interest in the franchise to an employee stock ownership plan, 

18 or employee incentive plan provided that more than fifty 
19 percent of the entire franchise is held by those who meet the 

20 franchisor's reasonable current qualifications for 

21 franchisees, and such transfer is approved by the franchisor. 

22 Approval of such transfer shall not be unreasonably withheld. 

23 (2) If pursuant to such a transfer less than fifty percent 

24 of the entire franchise would be owned by persons who meet the 
25 franchisor's reasonable current qualifications, the franchisor 

26 may refuse to authorize the transfer, provided that 

27 enforcement of the reasonable current qualifications is not 

28 arbitrary or capricious. 

29 (3) Participation by an employee in an employee stock 

30 ownership plan or employee incentive plan established pursuant 

31 to this subsection does not confer upon such employee any 

32 right to access trade secrets protected under the franchise 

33 agreement which access the employee would not otherwise have 

34 if the employee did not participate in such plan. 

35 c. A franchisor may require as a condition of a transfer 
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1 any of the following: 
2 (1) That the transferee successfully complete a training 

3 program. 
4 (2) That a transfer fee be paid to reimburse the 

5 franchisor for the franchisor's actual expenses directly 

6 attributable to the transfer. 
7 (3) That the franchisee payor make provision acceptable 

8 to the franchisor to pay any amount due the franchisor or the 

9 franchisor's affiliate. 

10 (4) That the financial terms of the transfer comply at the 

11 time of the transfer with the franchisor's current financial 

12 requirements for franchisees. 
13 d. A franchisee shall give the franchisor no less than 

14 sixty days' written notice of a transfer which is subject to 

15 this subsection, and on request from the franchisor shall 

16 provide in writing the ownership interests of all persons 

17 holding or claiming an equitable or beneficial interest in the 

18 franchise subsequent to the transfer or the franchisee, as 

19 appropriate. A franchisee shall not circumvent the intended 

20 effect of a contractual provision governing the transfer of 

21 the franchise or an interest in the franchise by means of a 
22 management agreement, lease, profit-sharing agreement, 

23 conditional assignment, or other similar device. 

24 e. A transfer by a franchisee is deemed to be approved 

25 sixty days after the franchisee submits the request for 

26 consent to the transfer unless the franchisor withholds 

27 consent to the transfer as evidenced in writing, specifying 

28 the reason or reasons for withholding the consent. The 

29 written notice must be delivered to the franchisee prior to 

30 the expiration of the sixty-day period. Any such notice is 
31 privileged and is not actionable based upon a claim of 

32 defamation. 

33 f. A transfer of less than a controlling interest in the 

34 franchise to the franchisee's spouse or child or children 

35 shall be permitted if following the transfer more than fifty 
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1 percent of the interest in the entire franchise is held by 

2 those who meet the franchisor's reasonable current 

3 qualifications. If following such a transfer fifty percent or 

4 less of the interest in the franchise would be owned by 

5 persons who meet the franchisor's reasonable current 

6 qualifications, the franchisor may refuse to authorize the 

7 transfer, provided that enforcement of the reasonable current 

8 qualifications is not arbitrary or capricious. 

9 g. A franchisor shall not deny the surviving spouse or a 

10 child or children of a deceased or permanently disabled 

11 franchisee the opportunity to participate in the ownership of 

12 a franchise under a valid franchise agreement for a reasonable 

13 period, which need not exceed one year, after the death or 

14 disability of the franchisee. During such reasonable period, 

15 the surviving spouse or the child or children of the 

16 franchisee shall either meet all of the qualifications which 

17 the franchisee was subject to at the time of the death or 

18 disability of the franchisee, or sell, transfer, or assign the 

19 franchise to a person who meets the franchisor's current 

20 qualifications for a new franchisee. The rights granted 

21 pursuant to this subsection are subject to the surviving 

22 spouse or the child or children of the franchisee maintaining 

23 all standards and obligations of the franchise. 

24 h. Incorporation of a proprietorship franchise shall be 

25 permitted upon sixty days' prior written notice to the 

26 franchisor. Such incorporation does not prohibit a franchisor 

27 from requiring a personal guaranty by the franchisee of 

28 obligations related to the franchise, and the owners of the 

29 corporation must meet the franchisor's reasonable current 

30 qualifications for franchisees. 

31 i. A transfer within an existing ownership group of a 

32 franchise shall be permitted provided that the transferee 

33 meets the franchisor's reasonable current qualifications for 

34 franchisees, and written notice is submitted to the franchisor 

35 Sixty days prior to such a transfer. If less than fifty 
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1 percent of the franchise would be owned by persons who meet 

2 the franchisor's reasonable current qualifications, the 

3 franchisor may refuse to authorize the transfer, provided that 

4 enforcement of the reasonable current qualifications is not 

5 arbitrary or capricious. 

6 6. ENCROACHMENT. 

7 a. If a franchisor develops, or grants to a franchisee the 

8 right to develop, a new outlet or location which sells 

9 essentially the same goods or services under the same 

10 trademark, service mark, trade name, logotype, or other 

11 commercial symbol as an existing franchisee and the new outlet 

12 or location is in unreasonable proximity to the existing 

13 franchisee's outlet or location and has an adverse effect on 

14 the gross sales of the existing franchisee's outlet or 

15 location, the existing adversely affected franchisee has a 

16 cause of action for monetary damages in an amount calculated 

17 pursuant to paragraph "d", unless any of the following apply: 

18 (1) The franchisor has first offered the new outlet or 

19 location to the existing franchisee on the same basic terms 

20 and conditions available to the other potential franchisee and 

21 such existing franchisee meets the reasonable current 

22 qualifications of the franchisor including any financial 

23 requirements, or, if the new outlet or location is to be owned 

24 by the franchisor, on the terms and conditions that would 

25 ordinarily be offered to a franchisee for a similarly situated 
26 outlet or location. 

27 (2) The adverse impact on the existing franchisee's annual 

28 gross sales, based on a comparison to the annual gross sales 

29 from the existing outlet or location during the twelve-month 

30 period immediately preceding the opening of the new outlet or 

31 location, is determined to have been less than six percent 

32 during the first twelve months of operation of the new outlet 
33 or location. 

34 (3) The existing franchisee, at the time the franchisor 

35 develops, or grants to a franchisee the right to develop, a 
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1 new outlet or location, is not in compliance with the 

2 franchisor's then current reasonable criteria for eligibility 

3 for a new franchise, not including any financial requirements. 

4 (4) The existing franchisee has been granted reasonable 

5 territorial rights and the new outlet or location does not 

6 violate those territorial rights. 

7 b. (1) The franchisor, with respect to claims made under 

8 paragraph "atl, shall establish both of the following: 

9 (a) A formal procedure for hearing and acting upon claims 

10 by an existing franchisee with regard to a decision by the 

11 franchisor to develop, or grant to a franchisee the right to 

12 develop, a new outlet or location, prior to the opening of the 

13 new outlet or location. 

14 (b) A reasonable formal procedure for mediating a dispute 
15 resulting in an award of compensation or other form of 

16 consideration to a franchisee to offset all or a portion of 

17 the franchisee's lost profits caused by the establishment of 

18 the new outlet or location. The procedure shall involve a 

19 neutral third-party mediator. The procedure shall be deemed 

20 reasonable if approved by a majority of the franchisor's 

21 franchisees in the United States. 

22 (2) A dispute submitted to a formal procedure under 

23 subparagraph (1) does not diminish the rights of a franchisor 

24 or franchisee to bring a cause of action for a violation of 

25 this subsection if no settlement results from such procedure. 

26 c. A franchisor shall establish and make available to its 

27 franchisees a written policy setting forth its reasonable 

28 criteria to be used by the franchisor to determine whether an 
29 existing franchisee is eligible for a franchise for an 
30 additional outlet or location. 

31 d. (1) In establishing damages under a cause of action 

32 brought pursuant to this subsection, the franchisee has the 

33 burden of proving the amount of lost profits attributable to 

34 the compensable sales. In any action brought under this 

35 subsection, the damages payable shall be limited to no more 
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1 than three years of the proven lost profits. For purposes of 

2 this paragraph, "compensable sales" means the annual gross 

3 sales from the existing outlet or location during the twelve-

4 month period immediately preceding the opening of the new 

5 outlet or location less both of the following: 

6 (a) Six percent of the annual gross sales for that twelve-

7 month period immediately preceding the opening of the new 

8 outlet or location. 

9 (b) The actual gross sales from the operation of the 

10 existing outlet or location for the twelve-month period 

11 immediately following the opening of the new outlet or 

12 location. 

13 (2) Compensable sales shall exclude any amount 

14 attributable to factors other than the opening and operation 

15 of the new outlet or location. 

16 e. Any cause of action brought under this subsection must 

17 be filed within eighteen months of the opening of the new 

18 outlet or location or within thirty days after the completion 

19 of the procedure under paragraph "b", subparagraph (1), 

20 whichever is later. 

21 7. TERMINATION. 

22 a. Except as otherwise provided by this section, a 

23 franchisor shall not terminate a franchise prior to the 

24 expiration of its term except for good cause. For purposes of 

25 this subsection, "good cause" is cause based upon a legitimate 

26 business reason. "Good cause" includes the failure of the 

27 franchisee to comply with any material lawful requirement of 

28 the franchise agreement, provided that the termination by the 

29 franchisor is not arbitrary or capricious when compared to the 

30 actions of the franchisor in other similar circumstances. The 

31 burden of proof of showing that the action of the franchisor 

32 is arbitrary or capricious shall rest with the franchisee. 

33 b. Prior to termination of a franchise for good cause, a 

34 franchisor shall provide a franchisee with written notice 

35 stating the basis for the proposed termination. After service 
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1 of written notice, the franchisee shall have a reasonable 

2 period of time to cure the default, which in no event shall be 

3 less than thirty days or more than ninety days. In the event 

4 of nonpayment of moneys due under the franchise agreement, the 

5 period to cure need not exceed thirty days. 

6 c. Notwithstanding paragraph "b", a franchisor may 

7 terminate a franchise upon written notice and without an 

8 opportunity to cure if any of the following apply: 

9 (1) The franchisee or the business to which the franchise 

10 relates is declared bankrupt or judicially determined to be 

11 insolvent. 

12 (2) Allor a substantial part of the assets of the 

13 franchise or the business to which the franchisee relates are 

14 assigned to or for the benefit of any creditor which is 

15 subject to chapter 681. An assignment for the benefit of any 

16 creditor pursuant to this subparagraph does not include the 

17 granting of a security interest in the normal course of 

18 business. 

19 (3) The franchisee voluntarily abandons the franchise by 

20 failing to operate the business for five consecutive business 

21 days during which the franchisee is required to operate the 

22 business under the terms of the franchise, or any shorter 

23 period after which it is not unreasonable under the facts and 

24 circumstances for the franchisor to conclude that the 

25 franchisee does not intend to continue to operate the 

26 franchise, unless the failure to operate is due to 

27 circumstances beyond the control of the franchisee. 

28 (4) The franchisor and franchisee agree in writing to 

29 terminate the franchise. 

30 (5) The franchisee knowingly makes any material 

31 misrepresentations or knowingly omits to state any material 

32 facts relating to the acquisition or ownership or operation of 

33 the franchise business. 

34 (6) The franchisee repeatedly fails to comply with one or 

35 more material provisions of the franchise agreement, when the 
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I enforcement of such material provisions is not arbitrary or 

2 capricious, whether or not the franchisee complies after 

3 receiving notice of the failure to comply. 

4 (7) The franchised business or business premises of the 

5 franchisee are lawfully seized, taken over, or foreclosed by a 

6 government authority or official. 

7 (8) The franchisee is convicted of a felony or any other 

8 criminal misconduct which materially and adversely affects the 

9 operation, maintenance, or goodwill of the franchise in the 

10 relevant market. 

11 (9) The franchisee operates the franchised business in a 

12 manner that imminently endangers the public health and safety. 

13 8. NONRENEWAL OF A FRANCHISE. 

14 a. A franchisor shall not refuse to renew a franchise 

15 unless both of the following apply: 

16 (1) The franchisee has been notified of the franchisor's 

17 intent not to renew at least six months prior to the 

18 expiration date or any extension of the franchise agreement. 

19 (2) Any of the following circumstances exist: 

20 (a) Good cause exists, provided that the refusal of the 

21 franchisor to renew is not arbitrary or capricious. For 

22 purposes of this subsection, "good cause" means cause based on 

23 a legitimate business reason. 

24 (b) The franchisor and franchisee agree not to renew the 

25 franchise. 

26 (c) The franchisor completely withdraws from directly or 

27 indirectly distributing its products or services in the 

28 geographic market served by the franchisee, provided that upon 

29 expiration of the franchise, the franchisor agrees not to seek 

30 to enforce any covenant of the nonrenewed franchisee not to 

31 compete with the franchisor or franchisees of the franchisor. 

32 b. As a condition of renewal of the franchise, a franchise 

33 agreement may require that the franchisee meet the then 

34 current requirements for franchises and that the franchisee 

35 execute a new agreement incorporating the then current terms 
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1 and fees for new franchises. 

2 9. SOURCES OF GOODS OR SERVICES. A franchisor shall not 

3 require that a franchisee purchase goods, supplies, 

4 inventories, or services exclusively from the franchisor or 

5 from a source or sources of supply specifically designated by 

6 the franchisor where such goods, supplies, inventories, or 

7 services of comparable quality are available from sources 

8 other than those designated by the franchisor. 

9 However, the publication by the franchisor of a list of 

10 approved suppliers of goods, supplies, inventories, or 

11 services, or the requirement that such goods, supplies, 

12 inventories, or services comply with specifications and 

13 standards prescribed by the franchisor, does not constitute 

14 designation of a source. Additionally, the reasonable right 

15 of a franchisor to disapprove a supplier does not constitute a 

16 designation of source. This subsection does not apply to the 

17 principal goods, supplies, inventories, or services 

18 manufactured by the franchisor, or such goods, supplies, 

19 inventories, or services entitled to protection as a trade 

20 secret. 

21 10. FRANCHISEE'S RIGHT TO ASSOCIATE. A franchisor shall 

22 not restrict a franchisee from associating with other 

23 franchisees or from participating in a trade association, and 

24 shall not retaliate against a franchisee for engaging in these 

25 activities. 

26 11. DUTY OF GOOD FAITH. A franchise imposes on the 

27 parties a duty of good faith in performance and enforcement of 

28 the franchise agreement. "Good faith" means honesty in fact 

29 and the observance of reasonable commercial standards of fair 

30 dealing in the trade. 

31 The duty of good faith is imposed in situations including, 

32 but not limited to, where the franchisor opens a new outlet or 

33 location that has an adverse impact on an existing franchisee. 

34 12. PRIVATE CIVIL ACTION. A person who violates a 

35 provision of this section or order issued under this section 
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1 is liable for damages caused by the violation, including, but 

2 not limited to, costs and reasonable attorneys' and experts' 

3 fees, and subject to other appropriate relief including 

4 injunctive and other equitable relief. 

5 13. CHOICE OF LAW. A condition, stipulation, or provision 

6 requiring the application of the law of another state in lieu 

7 of this section is void. 

8 14. CONSTRUCTION WITH OTHER LAW. This section does not 

9 limit any liability that may exist under another statute or at 

10 common law. 

11 15. CONSTRUCTION. This section shall be liberally 

12 construed to effectuate its purposes. 

13 16. SEVERABILITY. If any provision or clause of this 

14 section or any application of this section to any person or 

15 circumstances is held invalid, such invalidity shall not 

16 affect other provisions or applications of the section which 

17 can be given 

18 application, 

19 are declared 

20 Sec. 2 . 

21 LIMITATION. 

effect without the invalid provision or 

and to this end the provisions of this section 

to be severable. 

NEW SECTION. 523H.2A APPLICABILITY--

22 1. Notwithstanding section 523H.2, this chapter does not 

23 apply to a franchise agreement which is entered into on or 

24 after July 1, 1999. A franchise agreement which is entered 

25 into on or after July 1, 1999, shall be subject to section 

26 537A.IO. 

27 2. This chapter shall govern all actions with respect to a 

28 franchise agreement entered into prior to July 1, 1999, no 

29 matter when the occurrence giving rise to such action occurs. 

30 EXPLANATION 

31 This bill creates new Code section 537A.I0 relating to 

32 franchise agreements. Code chapter 537A pertains to 

33 contracts. 

34 Subsection 1 of the new Code section establishes 

35 definitions of key terms used in the section. 
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1 Subsection 2 provides for the section's applicability. The 

2 section applies to a new or existing franchise that is 

3 operated in this state and that is subject to an agreement 

4 entered into on or after the effective date of the bill. The 

5 section does not apply to any existing or future contracts 

6 between Iowa franchisors and franchisees who operate 

7 franchises located out of state. A corresponding provision is 

8 added to Code chapter 523H stating that Code chapter 523H only 

9 applies to franchise agreements entered into prior to July 1, 

10 1999. 

11 Subsection 3 provides for the jurisdiction and venue of 

12 disputes and prohibits as unenforceable a provision in the 

13 franchise agreement that attempts to restrict jurisdiction to 

14 a forum outside of this state. 

15 Subsection 4 provides that a prov~s~on requiring a 

16 franchisee to waive compliance with or relieving a person of a 

17 duty or liability imposed by or a right provided by this 

18 section is void. 

19 Subsection 5 establishes certain rights and restrictions 

20 related to the transfer of a franchise. 

21 Subsection 6 defines encroachment and establishes a 

22 mechanism for the calculation of monetary damages associated 

23 with the encroachment. The subsection provides that a 

24 franchisee has a cause of action under the encroachment 

25 provision unless the franchisor has first offered the new 

26 outlet or location to the existing franchisee on the same 

27 basic terms and conditions available to other potential 

28 franchisees, unless the adverse impact on the existing 

29 franchisee's annual gross sales is determined pursuant to a 

30 statutory formula to have been less than 6 percent during the 

31 first 12 months of operation of the new outlet or location, 

32 unless the existing franchisee is not in compliance with the 

33 franchisor's then current reasonable criteria for eligibility 

34 for a new franchise, or unless the existing franchisee has 

35 been granted reasonable territorial rights and the new outlet 
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1 or location does not violate those territorial rights. The 

2 subsection provides that the franchisor, with respect to 

3 encroachment claims, must establish a formal procedure for 

4 hearing and acting upon claims by an existing franchisee with 

5 regard to a decision by the franchisor to develop a new outlet 

6 or location prior to such development, and a reasonable formal 

7 procedure for mediating a dispute resulting in an award of 

8 compensation or other form of consideration to offset all or a 

9 portion of the franchisee's lost profits caused by the 

10 encroachment. 

11 Subsection 7 relates to termination of a franchise and 

12 provides that a franchisor shall not terminate a franchise 

13 prior to the expiration of its term except for good cause. 

14 Prior to termination for good cause, the franchisor must 

15 provide the franchisee with written notice stating the basis 

16 for the proposed termination. After written notice, the 

17 franchisee shall have a reasonable time, generally between 30 

18 to 90 days, to cure the default resulting in the notice. The 

19 subsection sets forth certain instances where the franchisor 

20 may terminate the franchise upon written notice and without an 

21 opportunity to cure. 

22 Subsection 8 pertains to the nonrenewal of a franchise. 

23 The subsection provides that the franchisor must not refuse to 

24 renew a franchise unless the franchisee has been notified of 

25 the franchisor's intent not to renew at least six months prior 

26 to the expiration date or any extension of the franchise 

27 agreement, along with the existence of one of several 

28 circumstances set forth in the subsection. 

29 Subsection 9 provides that a franchisor shall not require 

30 that a franchisee purchase goods, supplies, inventories, or 

31 services exclusively from the franchisor or from a source or 

32 sources of supply specifically designated by the franchisor 

33 where such goods, supplies, inventories, or services of 

34 comparable quality are available from sources other than those 

35 designated by the franchisor. The subsection does not apply 
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1 to the principal goods, supplies, inventories, or services 

2 manufactured by the franchisor, or such goods, supplies, 

3 inventories, or services entitled to protection as a trade 

4 secret. 

5 Subsection 10 provides that a franchisor shall not restrict 

6 a franchisee from associating with other franchisees. 

7 Subsection 11 imposes a duty of good faith on the parties 

8 in the performance and enforcement of the franchise agreement. 

9 Subsection 12 provides a private civil cause of action. A 

10 person who violates a provision of the section is liable for 

11 damages caused by the violation including, but not limited to, 

12 costs and reasonable attorneys' and experts' fees, as well as 

13 other appropriate relief including injunctive and other 

14 equitable relief. 

15 Subsection 13 provides that a condition, stipulation, or 

16 provision requiring the application of the law of another 

17 state in lieu of this section is void. 

18 Subsection 14 provides that the section does not limit any 

19 liability that may exist under another statute or at common 

20 law. 

21 Subsection 15 provides that the section is to be liberally 

22 construed to effectuate its purpose. 

23 Subsection 16 provides that if any provision or clause of 

24 the section is held invalid, the invalidity shall not affect 

25 other provisions that can be given effect without the invalid 
26 provision. 

27 New Code section 523H.2A provides that Code chapter 523H 

28 does not apply to a franchise agreement which is entered into 

29 on or after July 1, 1999. The new Code section provides that 

30 Code chapter 523H governs all actions with respect to a 

31 franchise agreement entered into prior to July 1, 1999, no 

32 matter when the occurrence giving rise to the action occurs. 
33 

34 

35 
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1 Section 1. NEW SECTION. 537A.IO FRANCHISE AGREEMENTS. 

2 1. DEFINITIONS. 

3 When used in this section, unless the context otherwise 

4 requires: 

5 a. "Affiliate" means a person controlling, controlled by, 

6 or under common control with another person, every officer or 

7 director of such a person, and every person occupying a 

8 similar status or performing similar functions. 

9 h. "Business day" means a day other than a Saturday, 

10 Sunday, or federal holiday. 

11 c. (1) "Franchise" means either of the following: 

12 (a) An oral oIwritten agreement, either express or 

13 implied, which provides all of the following: 

14 (i) Grants the right to distribute goods or provide 

15 services under a marketing plan prescribed or suggested in 

16 substantial part by the franchisor. 

17 (ii) Requires payment of a franchise fee t~a franchisor 

18 or its affiliate. 

19 (iii) Allows the franchise business to be substantially 

20 associated with a trademark, service mark, trade name, 

21 logotype, advertisement, or other commercial symbol of or 

22 designating the franchisor or its affiliate. 

23 (b) A master franchise. 

2.4_ (2) "Franchise" does not include any business that is. 

25 operated under a lease or license on the-premises of the 

26 lessor or licensor as long as such business is incidental to 

27 the business conducted by the lessor oL.licensor on such 

28 premises, including, without limitation, leased departments, 

29 licensed departments, and concessions'and the leased or 

30 licensed department operates only under the trademark, trade 

31 name, service mark, or other commercial symbol designating the 

32 lessor or licensor. 

33 (3) "Franchise" also does not include any contract under 

34 which a petroleum retailer or petroleum distributor. is 

35 authorized or permitted to occupy leased marketing premises, 
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1 which premises are to be employed in connection with the sale, 

2 consignment, or distribution of motor fuel under a trademark 

3 which is owned or controlled by a refiner which is regulated 

4 by the federal Petroleum Marketing Practices Act, 15 U.S.C. § 

5 2801 et seq. The term "refiner" means any person engaged in 

6 the refining of crude oil to produce motor fuel, and includes 

7 any affiliate of such person. "Franchise" also does not 

8 include a contract entered into by any person regulated under 

9 chapter 123, 322, 322A, 322B, 322C, 322D, 322F, 522, or 543B, 

10 or a contract establishing a franchise relationship with 

11 respect to the sale of construction equipment, lawn or garden 

12 equipment, or real estate. 

13 d. "Franchise fee" means a direct or indirect payment to 

14 purchase or operate a franchise. Franchise fee does not 

15 include any of the following: 

16 (1) Payment of a reasonable service charge to the issuer 

17 of a credit card by an establishment accepting the credit 

18 card. 

19 (2) Payment to a trading stamp company by a person issuing 

20 trading stamps in connection with a retail sale. 

21 (3) An agreement to purchase at a bona fide wholesale 

22 price a reasonable quantity of tangible goods for resale. 

23 (4) The purchase or agreement to purchase, at a fair 

24 market value, any fixtures, equipment, leasehold improvements, 

25 real property, supplies, or other materials reasonably 

26 necessary to enter into or continue a business. 

27 (5) Payments by a purchaser pursuant to a bona fide loan 

28 from a seller to the purchaser. 

29 (6) Payment of rent which reflects payment for the 

30 economic value of leased real or personal property. 

31 (7) The purchase or agreement to purchase promotional or 

32 demonstration supplies, materials, or equipment furnished at 

33 fair market value and not intended for resale. 

34 e. "Franchisee" means a person to whom a franchise is 

35 granted. Franchisee includes the following: 
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1 (1) A subfranchisor with regard to its relationship with a 

2 franchisor. 

3 (2) A subfranchisee with regard to its relationship with a 

4 subfranchisor. 

5 f. "Franchisor" means a person who grants a franchise or 

6 master franchise, or an affiliate of such a person. 

7 Franchisor includes a subfranchisor with regard to its 

8 relationship with a franchisee, unless stated otherwise in 

9 thi~ section. 

10 g. "Marketing plan" means a plan or system concerning a 

11 material aspect of conducting business. Indicia of a 

12 marketing plan include any of the following: 

13 (1) Price specification, special pricing systems, or 

14 discount plans. 

15 (2) Sales or display equipment or merchandising devices. 

16 (3) Sales techniques. 

17 (4) Promotional or advertising materials or cooperative 

18 advertising. 

19 (5) Training regarding the promotion, operation, or 

20 management of the business. 

21 (6) Operational, managerial, technical, or-financial 

22 guidelines or assistance. 

23 h. "Master franchise" means an agreement by which a person 

24 pays a franchisor for the right to sell or negotiate the sale 

25 of franchises. 

26 i. "Offer" or "offer to sell" means every attempt to offer 

27 or to dispose of, or solicitation of an offer to buy, a 

28 franchise or interest in a franchise for value. 

29 j. "Person" means a person as defined in section 4.1, 

30 subsection 20. 

31 k. "Sale" or "sell" means every contract or agreement of 

32 sale of, contract to sell or disposition of, a franchise or 

33 interest in a franchise for value. 

34 1. "Subfranchise" means an agreement by which a person 

35 pays a franchisor for the right to sell or negotiate the sale 
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1 of franchises. 

2 m. "Subfranchisee" means a person who is granted a 

3 franchise from a subfranchisor. 

4 n. "Subfranchisor" means a person who is granted a master 

5 franchise. 

6 2. APPLICABILITY. Notwithstanding section 523H.2, this 

7 section applies to a new or existing franchise that is 

8 operated in this state and that is subject to an agreement 

9 entered into on or after the effective date of this Act. For 

10 purposes of this section, the franchise is operated in this 

11 state only if the premises from which the franchise is 

12 operated is physically located in this state. For purposes of 

13 this section, a franchise including marketing rights in or to 

14 this state, is deemed to be operated in this state only if the 

15 franchisee's principal business office is physically located 

16 in this state. This section does not apply to a franchise 

17 solely because an agreement relating to the franchise provides 

18 that the agreement is subject to or governed by the laws of 

19 this state. The provisions of this section do not apply to 

20 any existing or future contracts between Iowa franchisors and 

21 franchisees who operate franchises located out of state. 

22 3. JURISDICTION AND VENUE OF DISPUTES. 

23 a. A provision in a franchise agreement restricting 

24 jurisdiction to a forum outside this state is void with 

25 respect to a claim otherwise enforceable under this section. 

26 b. A civil action or proceeding arising out of a franchise 

27 may be commenced wherever jurisdiction over the parties or 

28 subject matter exists, even if the agreement limits actions or 

29 proceedings to a designated jurisdiction. 

30 c. Venue for a civil action commenced under this chapter 

31 shall be determined in accordance with chapter 616. 

32 4. WAIVERS VOID. A condition, stipulation, or provision 

33 requiring a franchisee to waive compliance with or relieving a 

34 person of a duty or liability imposed by or a right provided 

35 by this section or a rule or order under this section is void. 
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1 This subsection shall not affect the settlement of disputes, 

2 claims, or civil lawsuits arising or brought pursuant to this 

3 section. 

4 5. TRANSFER OF FRANCHISE. 

5 a. A franchisee may transfer the franchised business and 

6 franchise to a transferee, provided that the transferee 

7 satisfies the reasonable current qualifications of the 

8 franchisor for new franchisees. For the purposes of this 

9 sub~ection, a reasonable current qualification for a new 

10 franchisee is a qualification based upon a legitimate business 

11 reason. If the proposed transferee does not meet the 

12 reasonable current qualifications of the franchisor, the 

13 franchisor may refuse to permit the transfer, provided that 

14 the refusal of the franchisor to consent to the transfer is 

15 not arbitrary or capricious. 

16 b. (1) A franchisee may transfer less than a controlling 

17 interest in the franchise to an employee stock ownership plan, 

18 or employee incentive plan provided that more than fifty 

19 percent of the entire franchise is held by those who meet the 

20 franchisor's reasonable current qualifications for 

21 franchisees, and such transfer is approved by the franchisor. 

22 Approval of such transfer shall not be unreasonably withheld. 

23 (2) If pursuant to such a transfer less than fifty percent 

24 of the entire franchise would be owned by persons who meet the 

25 franchisor's reasonable current qualifications, the franchisor 

26 may refuse to authorize the transfer, provided that 

27 enforcement of the reasonable current qualifications is not 

28 arbitrary or capricious. 

29 (3) Participation by an employee in an employee stock 

30 ownership plan or employee incentive plan established pursuant 

31 to this subsection does not confer upon such employee any 

32 right to access trade secrets protected under the franchise 

33 agreement which access the employee would not otherwise have 

34 if the employee did not participate in such plan. 

35 c. A franchisor may require as a condition of a transfer 
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1 any of the following: 

2 (1) That the transferee successfully complete a training 

3 program. 

4 (2) That a transfer fee be paid to reimburse the 

5 franchisor for the franchisor's actual expenses directly 

6 attributable to the transfer. 

7 (3) That the franchisee payor make provision acceptable 

8 to the franchisor to pay any amount due the franchisor or the 

9 franchisor's affiliate. 

10 (4) That the financial terms of the transfer comply at the 

11 time of the transfer with the franchisor's current financial 

12 requirements for franchisees. 

13 d. A franchisee shall give the franchisor no less than 

14 sixty days' written notice of a transfer which is subject to 

15 this subsection, and on request from the franchisor shall 

16 provide in writing the ownership interests of all persons 

17 holding or claiming an equitable or beneficial interest in the 

18 franchise subsequent to the transfer or the franchisee, as 

19 appropriate. A franchisee shall not circumvent the intended 

20 effect of a contractual provision governing the transfer of 

21 the franchise or an interest in the franchise by means of a 

22 management agreement, lease, profit-sharing agreement, 

23 conditional assignment, or other similar device. 

24 e. A transfer by a franchisee is deemed to be approved 

25 sixty days after the franchisee submits the request for 

26 consent to the transfer unless the franchisor withholds 

27 consent to the transfer as evidenced in writing, specifying 

28 the reason or reasons for withholding the consent. The 

29 written notice must be delivered to the franchisee prior to 

30 the expiration of the sixty-day period. Any such notice is 

31 privileged and is not actionable based upon a claim of 

32 defamation. 

33 f. A transfer of less than a controlling interest in the 

34 franchise to the franchisee's spouse or child or children 

35 shall be permitted if following the transfer more than fifty 

-6-



s.P. 32¢ H.P. 

1 percent of the interest in the entire franchise is held by 

2 those who meet the franchisor's reasonable current 

3 qualifications. If following such a transfer fifty percent or 

4 less of the interest in the franchise would be owned by 

5 persons who meet the franchisor's reasonable current 

6 qualifications, the franchisor may refuse to authorize the 

7 transfer, provided that enforcement of the reasonable current 

8 qualifications is not arbitrary or capricious. 

9 g. A franchisor shall not deny the surviving spouse or a 

10 child or children of a deceased or permanently disabled 

11 franchisee the opportunity to participate in the ownership of 

12 a franchise under a valid franchise agreement for a reasonable 

13 period, which need not exceed one year, after the death or 

14 disability of the franchisee. During such reasonable period, 

15 the surviving spouse or the child or children of the 

16 franchisee shall either meet all of the qualifications which 

17 the franchisee was subject to at the time of the death or 

18 disability of the franchisee, or sell, transfer, or assign the 

19 franchise to a person who meets the franchisor's current 

20 qualifications for a new franchisee. The rights granted 

21 pursuant to this subsection are subject to the surviving 

22 spouse or the child or children of the franchisee maintaining 

23 all standards and obligations of the franchise. 

24 h. Incorporation of a proprietorship franchise shall be 

25 permitted upon sixty days' prior written notice to the 

26 franchisor. Such incorporation does not prohibit a franchisor 

27 from requiring a personal guaranty by the franchisee of 

28 obligations related to the franchise, and the owners of the 

29 corporation must meet the franchisor's reasonable current 

30 qualifications for franchisees. 

31 i. A transfer within an existing ownership group of a 

32 franchise shall be permitted provided that the transferee 

33 meets the franchisor's reasonable current qualifications for 

34 franchisees, and written notice is submitted to the franchisor 

35 sixty days prior to such a transfer. If less than fifty 
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1 percent of the franchise would be owned by persons who meet 

2 the franchisor's reasonable current qualifications, the 

3 franchisor may refuse to authorize the transfer, provided that 

4 enforcement of the reasonable current qualifications is not 

5 arbitrary or capricious. 

6 6. ENCROACHMENT. 

7 a. If a franchisor develops, or grants to a franchisee the 

8 right to develop, a new outlet or location which sells 

9 essentially the same goods or services under the same 

10 trademark, service mark, trade name, logotype, or other 

11 commercial symbol as an existing franchisee and the new outlet 

12 or location is in unreasonable proximity to the existing 

13 franchisee's outlet or location and has an adverse effect on 

14 the gross sales of the existing franchisee's outlet or 

15 location, the existing adversely affected franchisee has a 

16 cause of action for monetary damages in an amount calculated 

17 pursuant to paragraph "d", unless any of the following apply: 

18 (1) The franchisor has first offered the new outlet or 

19 location to the existing franchisee on the same basic terms 

20 and conditions available to the other potential franchisee and 

21 such existing franchisee meets the reasonable current 

22 qualifications of the franchisor including any financial 

23 requirements, or, if the new outlet or location is to be owned 

24 by the franchisor, on the terms and conditions that would 

25 ordinarily be offered to a franchisee for a similarly situated 

26 outlet or location. 

27 (2) The adverse impact on the existing franchisee'S annual 

28 gross sales, based on a comparison to the annual gross sales 

29 from the existing outlet or location during the twelve-month 

30 period immediately preceding the opening of the new outlet or 

31 location, is determined to have been less than six percent 

32 during the first twelve months of operation of the new outlet 

33 or location. 

34 (3) The existing franchisee, at the time the franchisor 

35 develops, or grants to a franchisee the right to develop, a 
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1 new outlet or location, is not in compliance with the 

2 franchisor's then current reasonable criteria for eligibility 

3 for a new franchise, not including any financial requirements. 

4 (4) The existing franchisee has been granted reasonable 

5 territorial rights and the new outlet or location does not 

6 violate those territorial rights. 

7 b. (1) The franchisor, with respect to claims made under 

8 paragraph "a", shall establish both of the following: 

9 (a) A formal procedure for hearing and acting upon claims 

10 by an existing franchisee with regard to a decision by the 

11 franchisor to develop, or grant to a franchisee the right to 

12 develop, a new outlet or location, prior to the opening of the 

13 new outlet or location. 

14 (b) A reasonable formal procedure for mediating a dispute 

15 resulting in an award of compensation or other form of 

16 consideration to a franchisee to offset all or a portion of 

17 the franchisee's lost profits caused by the establishment of 

18 the new outlet or location. The procedure shall involve a 

19 neutral third-party mediator. The procedure shall be deemed 

20 reasonable if approved by a majority of the franchisor's 

21 franchisees in the United States. 

22 (2) A dispute submitted to a formal procedure under 

23 subparagraph" (1) does not diminish the rights of a franchisor 

24 or franchisee to bring a cause of action for a violation of 

25 this subsection if no settlement results from such procedure. 

26 c. A franchisor shall establish and make available to its 

27 franchisees a written policy setting forth its reasonable 

28 criteria to be used by the franchisor to determine whether an 

29 existing franchisee is eligible for a franchise for an 

30 additional outlet or location. 

31 d. (1) In establishing damages under a cause of action 

32 brought pursuant to this subsection, the franchisee has the 

33 burden of proving the amount of lost profits attributable to 

34 the compensable sales. In any action brought under this 

35 subsection, the damages payable shall be limited to no more 
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1 than three years of the proven lost profits. For purposes of 

2 this paragraph, "compensable sales" means the annual gross 

3 sales from the existing outlet or location during the twelve-

4 month period immediately preceding the opening of the new 

5 outlet or location less both of the following: 

6 (a) Six percent of the annual gross sales for that twelve-

7 month period immediately preceding the opening of the new 

8 outlet or location. 

9 (b) The actual gross sales from the operation of the 

10 existing outlet or location for the twelve-month period 

11 immediately following the opening of the new outlet or 

12 location. 

13 (2) Compensable sales shall exclude any amount 

14 attributable to factors other than the opening and operation 

15 of the new outlet or location. 

16 e. Any cause of action brought under this subsection must 

17 be filed within eighteen months of the opening of the new 

18 outlet or location or within thirty days after the completion 

19 of the procedure under paragraph "b", subparagraph (1), 

20 whichever is later. 

21 7. TERMINATION. 

22 a. Except as otherwise provided by this section, a 

23 franchisor shall not terminate a franchise prior to the 

24 expiration of its term except for good cause. For purposes of 

25 this subsection, "good cause" is cause based upon a legitimate 

26 business reason. "Good cause" includes the failure of the 

27 franchisee to comply with any material lawful requirement of 

28 the franchise agreement, provided that the termination by the 

29 franchisor is not arbitrary or capricious. The burden of 

30 proof of showing that the action of the franchisor is 

31 arbitrary or capricious shall rest with the franchisee. 

32 b. Prior to termination of a franchise for good cause, a 

33 franchisor shall provide a franchisee with written notice 

34 stating the basis for the proposed termination. After service 

35 of written notice, the franchisee shall have a reasonable 
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1 period of time to cure the default, which in no event shall be 

2 less than thirty days or more than ninety days. In the event 

3 of nonpayment of moneys due under the franchise agreement, the 

4 period to cure need not exceed thirty days. 

5 c. Notwithstanding paragraph "b", a franchisor may 

6 terminate a franchise upon written notice and without an 

7 opportunity to cure if any of the following apply: 

8 (1) The franchisee or the business to which the franchise 

9 relutes is declared bankrupt or judicially determined to be 

10 insolvent. 
11 (2) Allor a substantial part of the assets of the 

12 franchise or the business to which th~ franchisee relates are 

13 assigned to or for the benefit of any creditor which is 

14 subject to chapter 681. An assignment for the benefit of any 

15 creditor pursuant to this subparagraph does not include the 

16 granting of a security interest in the normal course of 

17 business. 
18 (3) The franchisee voluntarily abandons the franchise by 

19 failing to operate the business for five consecutive business 

20 days during which the franchisee is required to operate the 

21 business under the terms of the franchise, or any shorter 

22 period after which it is not unreasonable under the facts and 

23 circumstances for the franchisor to conclude that the 

24 franchisee does not intend to continue to operate the 

25 franchise, unless the failure to operate is due to 

26 circumstances beyond the control of the franchisee. 

27 (4) The franchisor and franchisee agree in writing to 
28 terminate the franchise. 

29 (5) The franchisee knowingly makes any material 

30 misrepresentations or knowingly omits to state any material 

31 facts relating to the acquisition or ownership or operation of 

32 the franchise business. 

33 (6) The franchisee repeatedly fails to comply with one or 

34 more material provisions of the franchise agreement, when the 

35 enforcement of such material provisions is not arbitrary or 
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1 capricious, whether or not the franchisee complies after 

2 receiving notice of the failure to comply. 

3 (7) The franchised business or business premises of the 

4 franchisee are lawfully seized, taken over, or foreclosed by a 

5 government authority or official. 

6 (8) The franchisee is convicted of a felony or any other 

7 criminal misconduct which materially and adversely affects the 

8 operation, maintenance, or goodwill of the franchise in the 

9 relevant market. 

10 (9) The franchisee 

11 manner that imminently 

12 8. NONRENEWAL OF A 

operates the franchised business in a 

endangers the public health and safety. 

FRANCHISE. 

13 a. A franchisor shall not refuse to renew a franchise 

14 unless both of the following apply: 

15 (1) The franchisee has been notified of the franchisor's 

16 intent not to renew at least six months prior to the 

17 expiration date or any extension of the franchise agreement. 

18 (2) Any of the following circumstances exist: 

19 (a) Good cause exists, provided that the refusal of the 

20 franchisor to renew is not arbitrary or capricious. For 

21 purposes of this subsection, "good cause" means cause based on 

22 a legitimate business reason. 

23 (b) The franchisor and franchisee agree not to renew the 

24 franchise. 

25 (c) The franchisor completely withdraws from directly or 

26 indirectly distributing its products or services in the 

27 geographic market served by the franchisee, provided that upon 

28 expiration of the franchise, the franchisor agrees not to seek 

29 to enforce any covenant of the nonrenewed franchisee not to 

30 compete with the franchisor or franchisees of the franchisor. 

31 b. As a condition of renewal of the franchise, a franchise 

32 agreement may require that the franchisee meet the then 

33 current requirements for franchises and that the franchisee 

34 execute a new agreement incorporating the then current terms 

35 and fees for new franchises. 
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I 9. SOURCES OF GOODS OR SERVICES. A franchisor shall not 

2 require that a franchisee purchase goods, supplies, 

3 inventories, or services exclusively from the franchisor or 

4 from a source or sources of supply specifically designated by 

5 the franchisor where such goods, supplies, inventories, or 

6 services of comparable quality are available from sources 
7 other than those designated by the franchisor. 

S However, the publication by the franchisor of a list of 

9 approved suppliers of goods, supplies, inventories, or 

10 services, or the requirement that such goods, supplies, 

11 inventories, or services comply with specifications and 

12 standards prescribed by the franchisor, does not constitute 

13 designation of a source. Additionally, the reasonable right 

14 of a franchisor to disapprove a supplier does not constitute a 
15 designation of source. This subsection does not apply to the 
16 principal goods, supplies, inventories, or services 

17 manufactured by the franchisor, or such goods, supplies, 

18 inventories, or services entitled to protection as a trade 

19 secret. 

20 10. FRANCHISEE'S RIGHT TO ASSOCIATE. A franchisor shall 

21 not restrict a franchisee from associating with other 

22 franchisees or from participating in a trade association, and 

23 shall not retaliate against a franchisee for engaging in these 
24 activities. 

25 11. DUTY OF GOOD FAITH. A franchise imposes on the 

26 parties a duty of good faith in performance and enforcement of 

27 the franchise agreement. "Good faith" means honesty in fact 

28 and the observance of reasonable commercial standards of fair 

29 dealing in the trade. 

30 The duty of good faith is imposed in situations including, 

31 but not limited to, where the franchisor opens a new outlet or 

32 location that has an adverse impact on an existing franchisee. 

33 12. PRIVATE CIVIL ACTION. A person who violates a 

34 provision of this section or order issued under this section 

35 is liable for damages caused by the violation, including, but 
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1 not limited to, costs and reasonable attorneys' and experts' 

2 fees, and subject to other appropriate relief including 

3 injunctive and other equitable relief. 

4 13. CHOICE OF LAW. A condition, stipulation, or provision 

5 requiring the application of the law of another state in lieu 

6 of this section is void. 

7 14. CONSTRUCTION WITH OTHER LAW. This section does not 

8 limit any liability that may exist under another statute or at 

9 common law. 

10 15. CONSTRUCTION. This section shall be liberally 

11 construed to effectuate its purposes. 

12 16. SEVERABILITY. If any provision or clause of this 

13 section or any application of this section to any person or 

14 circumstances is held invalid, such invalidity shall not 

15 affect other provisions or applications of the section which 

16 can be given effect without the invalid provision or 

17 application, and to this end the provisions of this section 

18 are declared to be severable. 

19 Sec. 2. NEW SECTION. 523H.2A APPLICABILITY--

20 LIMITATION. 
21 1. Notwithstanding section 523H.2, this chapter does not 

22 apply to a franchise agreement which is entered into on or 

23 after July 1, 1999. A franchise agreement which is entered 

24 into on or after July 1, 1999, shall be subject to section 

25 537A.IO. 
26 2. This chapter shall govern all actions with respect to a 
27 franchise agreement entered into prior to July 1, 1999, no 

28 matter when the occurrence giving rise to such action occurs. 

29 

30 

31 

32 

33 
34 

35 
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SENATE FILE 324 
H-8391 

1 Amend the amendment, H-802l, to Senate File 324, as 
2 amended, passed, and reprinted by the Senate, as I 
3 follows: 
4 1. Page 1, by striking lines 3 through 10 and 
5 inserting the following: 
6 " Page 2, by inserting after line 12 the 
7 following: 
8 "(4) "Franchise" also does not include a contract 
9 under which a"." 

10 2. By renumbering as necessary. 
By JAGER of Black Hawk WEIGEL of Chickasaw 

CORMACK of Webster MERTZ of Kossuth 
HEATON of Henry O'BRIEN of Boone 

,H~391 FILED MARCH 16, 2000 

~. 3#0;06 
(f. 32£) 
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HOUSE CLIP SHEET APRIL 12, 1999 Page 10 

SENATE FILE 324 
B-1517 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 6, by inserting after line 12 the 
4 following: 
5 " A franchisee may transfer the franchisee's 
6 interest in the franchise, for the unexpired term of 
7 the franchise agreement, and a franchisor shall not 
8 require the franchisee or the transferee to enter into 
9 a new or different franchise agreement as a condition 

10 of the transfer." 
11 2. Page 6, by inserting after line 23 the 
12 following: 
13 " A franchisor shall not transfer its interest 
14 in a-rranchise unless the franchisor makes reasonable 
15 provision for the performance of the franchisor's 
16 obligations under the franchise agreement by the 
17 transferee. For purposes of this section "reasonable 
18 provision" means that upon the transfer, the entity 
19 assuming the franchisor's obligation has the financial 
20 means to perform the franchisor's obligations in the 
21 ordinary course of business, but does not mean that 
22 the franchisor transferring the franchise is required 
23 to guarantee obligations of the underlying franchise 
24 agreement." 

6, by inserting after line 32 the 
26 following: 
27 " A franchisor, as a condition to a transfer 
28 of a-rranchise, shall not obligate a franchisee to 
29 undertake obligations or relinquish any rights 
30 unrelated to the franchise proposed to be transferred, 
31 or to enter into a release of claims broader than a 
32 similar release of claims by the franchisor against 
33 the franchisee which is entered into by the 
34 franchisor. 
35 A franchisor shall not discriminate against a 
36 proposed transferee of a franchise on the basis of 
37 race, color, national origin, religion, sex, or 
38 disability. 
39 A franchisor, after a transfer of a 
40 franchise, shall not seek to enforce any convenant of 
41 the transferred franchise against the transferor which 
42 prohibits the transferor from engaging in any lawful 

11 43 occupation or enterprise. However, this subsection 
L-- 44 does not prohibit the franchisor from enforcing a 

45 contractual convenant against the transferor not to 
46 exploit the franchisor's trade secrets or intellectual 

\4478 property rights, unless otherwise agreed to by the 

~~.~_p~a~r~t~i~e~s~.~"~~~~~~~!7.~~~~~~~~~;-~~~~ ___ 
49 4. Page 7, by striking lines 34 and 35 and 
50 inserting the following: "franchisees. If less than 

1-
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H-1517 
Page 2 

1 fifty". 
2 5. Page 8, by inserting after line 5 the 
3 following: 
4 "j. A franchisor shall not interfere or attempt to 
5 interfere with any permissible disposition of an 
6 interest in a franchise or franchised business." 
7 6. Page 8, line 31, by striking the word "six" 
8 and inserting the following: "five". 
9 7. Page 9, by striking lines 4 through 6. 

10 8. Page 9, line 35, by striking the words "no 
11 more". 
12 9. Page 10, line 1, by striking the words "than 
13 three years of proven". 
14 10. Page 10, line 6, by striking the word "Six" 
15 and inserting the following: "Five". 
16 11. Page 10, line 29, by inserting after the word 
17 "capricious" the following: "when compared to the 
18 actions of the franchisor in other similar 
19 circumstances". 

-------~2~6~--12. By striking page 11, line 33, through page 
21 12, line 2, and inserting the following: 
22 "(6) After three material breaches of a franchise 
23 agreement occurring within a twelve-month period, for 
24 which the franchisee has been given notice and an 
25 opportunity to cure, the franchisor may terminate upon 
26 any subsequent material breach within the twelve-month 
27 period without providing an opportunity to cure, 
28 provided that the action is not arbitrary and 
29 capricious." 

--30 13. Page 13, line 2, by inserting after the word 
31 "supplies," the following: "equipment, fixtures,". 
32 14. Page 13, line 5, by inserting after the word 
33 "supplies," the following: "equipment, fixtures,". 
34 15. Page 13, line 9, by inserting after the word 
35 "supplies," the following: "equipment, fixtures,". 
36 16. Page 13, line 10, by inserting after the word 
37 "supplies," the following: "equipment, fixtures,". 
38 17. Page 13, line 16, by inserting after the word 
39 "supplies," the following: "equipment, fixtures,". 
40 18. Page 13, line 17, by inserting after the word 
41 "supplies," the following: "equipment, fixtures,". 
42 19. Page 13, by inserting after line 24 the 
43 following: 
44 "lOA. LIMITED FIDUCIARY DUTY. Without regard to 
45 whether a fiduciary duty is imposed generally on the 
46 franchisor by virtue of a franchise agreement, the 
47 franchisor owes a fiduciary duty to its franchisees 
48 and is obligated to exercise the highest standards of 
49 care for franchisee interests where the franchisor 
50 does any of the following: 
H-lS17 -2-
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H-1517 
3 Page 

1 a. Undertakes to perform bookkeeping, collection, 
payroll, or accounting services on behalf of the 
franchisee. 

2 
3 
4 
5 
6 

6- 7 
8 

b. Administers, controls, or supervises, either 
directly or through any subsidiary or affiliate, any 
advertising, marketing, or promotional fund or program 
to which franchisees are required to, or routinely, 
contribute." 

----~9r---~0. Page 13, by striking lines 25 through 32 and 
10 inserting the following: 
11 "11. DUTY OF GOOD FAITH. A franchise imposes on 
12 the parties a duty of good faith in performance and 
13 enforcement of the franchise agreement. "Good faith" 
14 means honesty in fact and the observance of reasonable 
15 commercial standards of fair dealing in the trade. 
16 The duty of good faith is imposed in situations 
17 including, but not limited to, where the franchisor 
18 opens a new outlet, location, or channel of 
19 distribution that has an adverse impact on an existing 
20 franchisee." 

----~2~1~~21. Page 13, by inserting before line 33 the 
22 following: 
23 " REPURCHASE OF ASSETS. A franchisor shall 
24 not terminate or refuse to renew a franchise without 
25 fairly compensating the franchisee for the fair market 
26 value, at the time of termination or expiration of the 
27 franchise, of the franchisee's inventory, supplies, 
28 equipment, and furnishings purchased from the 
29 franchisor or approved supplier, and good will, 
30 exclusive of personalized materials which have no 
31 value to the franchisor, and inventory, supplies, 
32 equipment, and furnishings not reasonably required in 
33 the conduct of the franchise business. However, 
34 compensation need not be made to a franchisee for good 
35 will if the franchisee is given one year's notice of 
36 nonrenewal and the franchisor agrees in writing not to 
37 enforce any covenant which restrains the franchisee 
38 from competing with the franchisor. A franchisor may 
39 offset against amounts owed to a franchisee under this 
40 subsection any amounts owed by such franchisee to the 
41 franchisor." 
42 22. Page 14, by inserting after line 3 the 
43 following: 
44 "Punitive damages may also be awarded if an act or 
45 omission of the franchisor, which constitutes the 
46 violation of this section, occurs with malice or 
47 reckless disregard for the statutory or contractual 
48 rights of the franchisee." 

__ ---4-9-----2-3-.---~y renumbering as necessary. 
By WEIGEL of Chickasaw 

H-15I7 FILED APRIL 8, 1999 
A . ~OS.T 
8. -J. Q. IN /f) 3jau /6-0 

/," . ~ 
D_ ~ M...;t:I. ( p,&-u. ) 



HOUSE CLIP SHEET APRIL 14, 1999 

SENATE FILE 324 
1595 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. MEET AND CONFER. A group of franchisees may 
6 seek to meet and confer with a franchisor regarding 
7 any issues related to a franchise agreement or its 
8 enforcement. If a group of franchisees obtains 
9 express written authorization by twenty percent of 

10 existing franchisees in the state, the franchisor of 
11 the existing franchises shall meet and confer in good 
12 faith with representatives of the franchisee group 
13 over issues related to the franchises. The 
14 representatives of the franchisee group shall be 
15 selected by a majority vote at a meeting where all 
16 franchisees receive ten days' notice or through 
17 written authorization by a majority of the members of 
18 the franchisee group." 
19 2. By renumbering as necessary. 

H-1595 FILED 
.?/O?o-/~ 

APRIL 13, 1999 
By WITT of Black Hawk 

if. %"<JI) 
SENATE FILE 324 

1596 
1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting after line 19 the 
4 following: 
5 "9A. KICKBACKS. It shall be unlawful for a 
6 franchisor to receive any kickback or benefit, 
7 directly or indirectly, from a supplier of goods or 
8 services to the franchisor's franchisees." 
9 2. By renumbering as necessary. 

H-1596 FILED APRIL 13, 1999 
-(.A/ As) 3~o/o-a 

By WITT of Black Hawk 

p. t! 3 7 SENATE FILE 324 
H-1597 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting after line 32 the 
4 following: 
5 "llA. POLITICAL COERCION. It shall be unlawful 
6 for a franchisor, directly or indirectly, to coerce 
7 political participation from franchisees, their 
8 employees, or their families." 
9 2. By renumbering as necessary. 

By WITT of Black Hawk 
1597 FILED APRIL 13, 1999 

(J(t><iX 
3/eZO/OO ~t$') 

Page 23 
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SENATE FILE 324 
H-1544 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. NOTICE REQUIRED. A franchise agreement 
6 entered into in this state shall prominently display 
7 in ten point type the following notice: "This 

Page 14 

8 Agreement is subject to the Iowa Fair Franchising Act. 
9 The Act establishes certain rights and 

10 responsibilities for franchisors and franchisees. The 
11 provisions of the Act could be important to you in the 
12 operation of this franchise. Consult your attorney or 
13 legal advisor for advice regarding the scope and 
14 applicability of this important statutory provision."" 
15 2. Page 14, by inserting after line 18 the 
16 following: 
17 " TITLE. This section may be known as the 
18 "Iowa Fair Franchising Act"." 
19 3. By renumbering as necessary. 

By MURPHY of Dubuque 
H-~54~ rJLEO APRIL 12, 1999 
~3/;W/~o (j ~..18) 

SENATE FILE 324 
H-1543 

1 
2 
3 
4 
5 
6 
7 
8 
9 

Amend Senate File 324, as amended, passed, and 
reprinted by the Senate, as follows: 

1. Page 6, by inserting after line 32 the 
following: 

"__ A franchisor shall not discriminate against 
a proposed transferee of a franchise on the basis of 
race, color, national origin, religion, sex, or 
disability." 

2. By relettering as necessary. 
By METCALF of Polk 

FORD of Polk 
H-1543 FILED APRIL 12, 1999 

~~ , ( f' g 



HOUSE CLIP SHEET APRIL 14, 1999 Page 24 

•• 

• 

• 

SENATE FILE 324 
H-1604 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. MANAGEMENT CHANGES. It shall be a violation 
6 of this chapter for any franchisor, through any 
7 officer, agent, or employee, to directly or indirectly 
8 require or prohibit a change in management of a 
9 franchisee unless the requirement or prohibition of 

10 change shall be for good cause, which shall be stated 
11 in writing to the franchisee." 
12 2. Page 12, by inserting after line 3S the 
13 following: 
14 "c. A franchisor shall not refuse to renew a 
15 franchise if the refusal is for the purpose of 
16 converting the franchisee's business into an operation 
17 that will be owned directly or indirectly by the 
18 franchisor." 
19 3. Page 13, by inserting after line 19 the 
20 following: 
21 "9A. TIMELY DELIVERY. It shall be unlawful for a 
22 franchisor to refuse or fail to supply to a franchisee 
23 in reasonable quantities and within a reasonable time 
24 after receipt of an order any goods, supplies, 
25 inventories, or services that the franchisor has 
26 agreed to supply to the franchisee, unless the failure 
27 is caused by acts or causes beyond the control of the 
28 franchisor." 
29 4. Page 13, line 24, by inserting after the word 
30 "activities." the following: "In any action where 
31 retaliation is proved, compensatory damages shall be 
32 trebled." 
33 5. By renumbering, relettering, or redesignating 
34 and correcting internal references as necessary_ 

FILED APRIL 13, 1999 
s/de/~ !,p. f{ 3 V 

By HOLVECK of Polk 

1 
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SENATE FILE 324 
H-1622 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 12, line 13, by inserting after the word 
4 "renew" the following: ", directly or indirectly, 
5 through any officer, agent, or employee,". 

By WEIGEL of Chickasaw 
14, 1999 

324 
H-1623 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 10, line 23, by inserting after the word 
4 "terminate" the following: ", directly or indirectly, 
5 through any officer, agent, or employee,". 

By WEIGEL of Chickasaw 
H-1623 FILED APRIL 14, 1999 

/#/,0 / 
3/aO/t)(J I /? i'3!:J 



HOUSE CLIP SHEET APRIL 15, 1999 

SENATE FILE 324 
H-l6l9 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting before line 1 the 
4 following: 
5 "8A. NOTICE OF RIGHTS. In the event of 
6 termination or nonrenewal of a franchise, or 
7 settlement of any claim between a franchisor and 
8 franchisee, a franchisor shall include the following 
9 statement in the written notice of termination, 

Page 3 

10 nonrenewal, or settlement in at least ten point type: 
11 "Notice. This transaction is subject to the terms and 
12 conditions of the Iowa Fair Franchising Act, Iowa Code 
13 Section 537A.I0. The Act establishes statutory rights 
14 of franchisees. You are encouraged to consult 
15 competent legal counsel to determine your legal rights 
16 under the Act."" 
17 2. Page 14, by inserting after line 18 the 
18 following: 
19 " TITLE. This section may be known as the 
20 "Iowa Fair Franchising Act"." 
21 3. By renumbering as necessary. 

By WEIGEL of Chickasaw 
H-1619 FILED APRIL 14, 1999 

~J~/~ (f ~?>V 
SENATE FILE 324 

H-l620 
1 Amend Senate File 324, as amended, passed, and 

reprinted by the Senate, as follows: 2 
3 
4 
5 
6 
7 
8 

1. Page 5, by inserting after line 3 the 
following: 

"4A. UNILATERAL MODIFICATION. A franchise 
agreement shall not provide that it can be 
unilaterally modified by the franchisor." 

2. By renumbering as necessary. 
By WEIGEL of Chickasaw 

H-1620 

~ 
FILED APRIL 14, 1999 

3/,9.0/0 (J (1'- gZq) 

SENATE FILE 324 
H-1621 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting after line 32 the 
4 following: 
5 "11A. LIMITATIONS ON TERMS AND CONDITIONS. A 
6 franchisor shall not provide any term or condition in 
7 any lease or other agreement ancillary or collateral 
8 to a franchise, which term or condition directly or 
9 indirectly violates this section." 

By WEIGEL of Chickasaw 
H-1621 FILED APRIL 14, 1999 

pJ I D \ 00 o\q) 
~l~ ~. 'b 

- ~-------------
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SENATE FILE 324 
H-1643 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 1, by inserting after line 1 the 
4 following: 
5 "OA. STATEMENT OF PURPOSE. The purposes and 
6 policies of this section are as follows: 
7 a. To promote the compelling interest of the 
8 public in fair business relationships between 
9 franchisees and franchisors, and in the continuation 

10 of franchises on a fair basis. 

Page 27 

11 b. To protect franchisees against unfair treatment 
12 by franchisors, who inherently have superior economic 
13 power and superior bargaining power in the negotiation 
14 of franchises. 
15 c. To provide franchisees with rights and remedies 
16 in addition to these existing by contractor common 
17 law. 
18 d. To govern all franchises, including any 
19 renewals or amendments, to the full extent consistent 
20 with the constitutions of this state and the United 
21 
22 

States." 
2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
8-1643 FILED APRIL 15, 1999 

...-w/O 
3/.:2.o/t?" (f r..<V SENATE FILE 
8-1644 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

324 

Amend Senate File 324, as amended, passed, and 
reprinted by the Senate, as follows: 

1. Page 5, by inserting after line 3 the 
following: 

"4A. BUSINESS HOURS. A franchisor may only 
require a franchisee to keep the franchisee's retail 
outlet open for business for a specified number of 
hours per day or per week if the requirement is 
negotiated in good faith by both parties, is arrived 
at by mutual agreement, and is based on a bona fide 
business need." 

2. By renumbering as necessary. 
By WEIGEL of Chickasaw 

8-1644 FILED APRIL 15, 1999 

~ 
3/.:l~~o 

(f. 'l~()) 

--------------- --- --
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SENATE FILE 324 
8-1641 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. ADVERTISING FEES. It shall be unlawful to 
6 collect any advertising fee from a franchisee and not 
7 use the funds for the purpose of advertising the 

Page 26 

8 business conducted by the franchisee. with respect to 
9 collection and expenditure of advertising fees, the 

10 franchisor owes a fiduciary duty to the franchisor's 
11 franchisees." 
12 2. By renumbering as necessary. 

8-1641 
.3/tfl() / t1'O 

(f (!>OJ 

H-1642 

FILED APRIL 15, 1999 

SENATE FILE 

By WEIGEL of Chickasaw 

324 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. EARNINGS CLAIMS. A franchisor may make an 
6 earnings claim to a prospective franchisee only if the 
7 following requirements are satisfied: 
8 a. Reasonable proof is provided to support the 
9 accuracy of the claim. 

10 b. The claim is relevant to the prospective 
11 franchisee's proposed location. 
12 For the purposes of this subsection, "earnings 
13 claim" means any oral, written, or visual 
14 representation to a prospective franchisee for general 
15 dissemination in the media which states or suggests a 
16 specific level or range of potential or actual sales, 
17 income, or gross or net profits. An earnings claim 
18 includes, but is not limited to, projections, pro 
19 forma statements, statements of actual historical 
20 performance, cash flows, cost estimates at arbitrary 
21 sales levels, and statements that suggest levels of 
22 sales or profits." 
23 2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
8-1642 FILED APRIL 15, 1999 



HOUSE CLIP SHEET APRIL 19, 1999 

SENATE FILE 324 
H-1648 

1 ~end Senate File 324, as amended, passed, and 
reprlnted by the Senate, as follows: 2 

3 
4 
5 
6 
7 
8 
9 

1 .. Page 13, by inserting after line 19 the 
followlng: 

"9A. FAIR PRICES. It shall be unlawful for a 
franChis?r to sell, rent, or offer to sell or rent to 
a ~ranchlsee any product or service for more than a 
faIr and reasonable price." 

2. By renumbering as necessary. 
By WEIGEL of Chickasaw 

H-1648 FILED APRIL 15 1999 4J /,4) , 
a/til-P lIP 4 (-I. e.3' J 

SENATE FILE 324 
H-1679 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting after line 19 the 
4 following: 
5 "9A. PRICING. It shall be unlawful for a 
6 franchisor to increase the prices of goods provided by 
7 the franchisor which the franchisee had ordered for 
8 retail consumers prior to the franchisee's receipt of 
9 a written official price increase notification. This 

10 subsection does not apply to price increases caused by 
11 a need to conform with state or federal law, the 
12 revaluation of the United States dollar in the case of 
13 foreign-made goods, or pursuant to the franchise 
14 agreement." 
15 2. By renumbering as necessary. 

By SHOULTZ of Black Hawk 
H-1679 FILED APRIL 19, 1999 

/tv'/b ( 
..3 - i!tt> -If> • I'! g~u 

SENATE FILE 324 
H-1682 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 12, by inserting after line 35 the 
4 following: 
5 "8A. NOTICES. All notices of termination or 
6 nonrenewal required by this chapter shall satisfy all 
7 of the fOllowing: 
8 a. Be in writing. 
9 b. Be posted by registered, certified, or other 

10 receipted mail, delivered by telegram, or personally 
11 delivered to the franchisee. 
12 c. Contain a statement of intent to terminate or 

Page 29 

13 not renew the franchise, together with the reasons for 
14 such termination or nonrenewal. 
15 d. Include the effective date of such termination, 

nonrenewal, or expiration." 16 
17 2. By renumbering as necessary. 

By SHOULTZ of Black Hawk 
H-1682 FILED APRIL 19, 1999 
('u(D J /J~ /1>-& C~ Bt) 
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SENATE FILE 324 
H-1645 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting after line 32 the 
4 following: 
5 "llA. BOOKS AND RECORDS. A franchisor or 
6 subfranchisor offering franchises for sale in this 
7 state shall at all times keep and maintain a complete 
8 set of books, records, and accounts of such sales, 
9 which shall at all times be open to inspection by the 

10 commissioner of insurance." 
11 2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
H-1645 FILED APRIL 15, 1999 

Avlo 
3~o/() 0 (f saj) 

H-1646 
SENATE FILE 324 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. MINIMUM TERM. A franchise agreement entered 
6 into or renewed, whether oral or written, shall not be 
7 for a term of less than three years and for successive 
8 terms of not less than three years after the initial 
9 three-year period, unless terminated or not renewed 

10 pursuant to this section." 
11 2. By renumbering as necessary. 

By WEIGEL of Chickasaw 
FILED APRIL 15, 1999 

SENATE FILE 324 
H-1647 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, by inserting after line 19 the 
4 following: 
5 "9A. FIDUCIARY DUTY. With respect to moneys held 
6 by the franchisor for the benefit of any franchisee, 
7 including but not limited to advertising or 
8 promotional accounts, the franchisor shall have a 
9 fiduciary duty to the franchisee." 

10 2. By renumbering as necessary. 
By WEIGEL of Chickasaw 

H-1647 FILED APRIL 15, 1999 

)}J/~ 3 /~?/;:0 
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SENATE FILE 324 
H-8021 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 13, line 32, by inserting after the word 
4 "franchisee." the following: "A determination of 
5 whether the duty of good faith with respect to a new 
6 outlet or location has been met shall be made pursuant 
7 to the provisions, standards, and procedures in 
8 subsection 6. 
9 llA. EXCLUSION. For purposes of this section, 

10 "franchise" does not include a contract under which a 
11 franchise relationship is established with respect to 
12 retreaded tires and related equipment used for 
13 commercial vehicles." 
14 2. Page 14, line 23, 
15 "1999" and inserting the 
16 3. Page 14, line 24, 
17 "1999" and inserting the 
18 4--. Page 14, line 27, 
19 "1999" and inserting the 

~ .?pc/o 0 (f.ur) 

by striking the figure 
follow in g : " 2000 " . 
by striking the figure 
follow in g : " 2000 " • 
by striking the figure 
following: "2000". 

By COMMITTEE ON COMMERCE AND REGULATION 
METCALF of Polk, Chairperson 

H-8021 FILED FEBRUARY 9, 2000 

SENATE FILE 324 
H-8040 

1 Amend the amendment, H-8021, to Senate File 324, a's 
2 amended, passed, and reprinted by the Senate, as 
3 follows: 
4 1. Page 1, by striking lines 3 through 10 and 
5 inserting the following: 
6 "___ Page 2, by inserting after line 12 the 
7 following: 
8 "(4) "Franchise" also does not include a contract 
9 under which a"." 

10 2. By renumbering as necessary. 
By BODDICKER of Cedar 

H-8040 FILED FEBRUARY 16, 2000 

;fA//O 3/;10/0 t:J (p. cf,l~) 
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SENATE FILE 324 
B-1680 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. LIMITATIONS ON FRANCHISE SALES. A franchise 
6 shall not be offered for sale or sold in this state if 
7 the franchise agreements or business methods of the 
8 franchisor violate this section." 
9 2. By renumbering as necessary. 

H-1680 FILED APRIL 19, 1999 
~ 3/0l0/0(} 

By SHOULTZ of Black Hawk 

( p. ~31) SENATE FILE 324 
H-1681 

1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 5, by inserting after line 3 the 
4 following: 
5 "4A. DISCRIMINATION AMONG FRANCHISES. A 
6 franchisor shall not unreasonably and materially 
7 discriminate among franchisees in assessing franchise 
8 fees, or charges for goods, services, equipment, or 
9 leases, or any other action. Acts of discrimination 

10 which may be reasonable include, but are not limited 
11 to, the following: 
12 a. Discrimination based on franchises granted at 
13 different times or places and the discrimination is 
14 reasonably related to such differences in time or 
15 place. 
16 b. Discrimination related to a program under which 
17 franchisees are made available to a class of persons 
18 that may have been denied franchise opportunities in 
19 the past, based on suspect classifications, including 
20 race, sex, religion, or national origin. 
21 c. Discrimination designed to accommodate efforts 
22 by one or more franchisees to cure deficiencies in the 
23 operation of franchised businesses or defaults in 
24 franchise agreements." 
25 2. By renumbering as necessary. 

H-1681 FILED APRIL 19, 1999 

3~o/(!) " 1.- 0 s. r 
(I'. .r ~/j 

By SHOULTZ of Black Hawk 
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HOUSE AMENDMENT TO 
SENATE FILE 324 

S-5185 
1 Amend Senate File 324, as amended, passed, and 
2 reprinted by the Senate, as follows: 
3 1. Page 6, by inserting after line 32 the 
4 following: . 
5 " A franchisor shall not discriminate against 
6 a proposed transferee of a franchise on the basis of 
7 race, color, national origin, religion, sex, or 
8 disability." 
9 2. Page 13, line 32, by inserting after the word 

10 "franchisee." the following: "A determination of 
11 whether the duty of good faith with respect to a new 
12 outlet or location has been met shall be made pursuant 
13 to the provisions, standards, and procedures in 
14 subsection 6. 
15 llA. EXCLUSION. For purposes of this section, 
16 "franchise" does not include a contract under which a 
17 franchise relationship is established with respect to 
18 retreaded tires and related equipment used for 
19 commercial vehicles." 
20 3. Page 14, line 23, by striking the figure 
21 "1999" and inserting the following: "2000" . • 22 4. Page 14, line 24, by striking the figure 
23 "1999" and inserting the following: "2000". 
24 5. Page 14, line 27, by striking the figure 
25 "1999" and inserting the following: "2000". 
26 6. By renumbering, relettering, or redesignating 
27 and correcting internal references as necessary. 

RECEIVED FROM THE HOUSE 

S-;>185 . FhLED MARCH 21, 2000 ~ ~ t1-.; ~c ':; ~ ~~CJ /tJ" 
_~~ ~ '-I/5/~ IJ /f. q t,7..) ~ UA./C ~ ... 

SENATE ~ILE 324 . 
S-5322 

1 Amend the amendment, S~5185, to Senate File 324, as 
2 amended, passed, and reprinted by the Senate, as 
3 follows: 
4 1. Page 1, by inserting after line 2 the 
5 following: 
6 " Page 2, by inserting after line 12 the 
7 following: 
8 "(4) "Franchise" also does not include a contract 
9 under which a franchise relationship is established 

10 with respect to retreaded tires and related equipment 
11 used for commercial vehicles."" 
12 2. Page 1, by striking lines 9 through 19. 
13 3. By renumbering as necessary. 

S-5322 FILED APRIL 3, 2000 
LOST 

(f. q/i&) 

By MICHAEL E. GRONSTAL 
JOHN W. JENSEN 



SEt':ATE FILE 324 

AN ACT 

~ELATING TO CERTAIN FRANCH:SE AGREEMENTS AND THE R:GHTS AND 

RESPONSIBILITIES OF THE ?ART:ES ~NDER SUCH AG~EEMENTS. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

sect:on 1. ~~ SECTION. 

1. DEFINIT:ONS. 

~37A.IO FRANCHISE AGREE~ENTS. 

When used in this section, unless the context otherwise 

requires: 

a. "Affiliate" means a person controlling, controlled by, 

or under common control wlth ano~her person, evert officer or 

director of such a person, and every person occupying a 

similar status or performing similar functions. 

b. "Business day" means a day other than a Saturday, 

Sunday, or federal holiday. 

c. (1) "franchise" means either of the following: 

(al An oral cr wri::en agreement, eit~er express or 

i~p1ied, which provides all of the following: 

(i) Gran~s the right to distribute goods or provide 

services under a marketing plan prescribed or suggested in 

suhstantial part by ~he franchisor. 

(ii) Requires payment of a franchise fee to a franchisor 

or its affi:iate. 

(iii) Al!ows :he franchlse business to be s~bstantially 

associated with a traderrark, service mark, trade name, 

logotype, advertisement, or other commercial symbol of or 

designating the franchisor or its affil:ate. 

(b) A master franchise. 

., 
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(2) "Franchise" does not include any business :hat is 

operated under a lease or license on ~he premises of the 

lessor or licensor as long as such busi~ess is incidenta; :0 

the business conducted by the lessor or licensor on such 

pre~cses, inc:uding, without limitation, leased depart~ents, 

licensed depart~ents, and concess"ons and :he :eased or 

licensed department operates only under the tradpmark, trade 

na~e, service ~ark, or other commercial symbol designating the 

lessor or licensor. 

(3) "Franchise" also does not include any contract under 

which a petroceum retailer or petroleum distributor is 

authorized or permitted to occupy leased marketing premises, 

whicn premises are to be employed in connection with ~he sale, 

consignment, or distribution of motor fuel under a trademark 

which is owned or contrOlled by a ref~ner wh:ch is regula"ed 

by the federal Petroleum Marketing Practices Act, 15 U.S.C. S 

2801 et seq. The term "refiner" means any person engaged in 

the refining of crude oil to produce motor ~uel, and includes 

any affiliate of such person. "Franchise" also does not 

include a contract entered into by any person regulated under 

chapter 123, 322, 322A, 322B, 322C, 3220, 322F, 522, or 543B, 

or a ccntrac: establishing a franchise relationship with 

respect to the sale of construction equipment, lawn or garden 

equipment, or real estate. 

d. "Franchise fee" means a direct or indirect payment to 

purchase or operate a franchise. Franchise fee does not 

include any of the following: 

(1) Payment of a reasonable service charge to the issuer 

of a credit card by an establishment accepting the credit 

card. 

(2) Payment to a trading stamp company by a person issuing 

trading stamps in connection with a retail saCe. 

(3) An agreement to purchase at a bona fide wholesale 

price a reasonable quantity of tangible goods for resale. 

(4) The purchase or agreement ~o purchase, at a fair 

market value, any fixtures, eq~'pment, leaseho:d improvexents, 

.. ' 
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rea~ ?roperty. suP?l:es. or o~her ~a~e~:als ~eascnably 

necessary to e~cer into or continue a business. 

:5) Payments by a purchaser pursuant to a bona :ide loan 

Ero~ a seller tJ the purchase~. 

(6) Payment of rent which reflects payment for the 

economic va:~e of :eased rea: or perso~a: property. 

(7) ~he purc~ase or agreement to purchase promotional or 

demonstrat:on supplies, materials. or equlpment furnished at 

fair market value and not intended for resa~e. 

e. "Franch:see" ~eans a person to whom a franchise is 

gra~ted. :ranchisee inc:udes the fo~:owing: 

(1) A subf~anchisor with regard to its relationship with ~ 

francnisor. 

(2) A suof~anchisee with regard to its relationship with a 

subfranchisor. 

f. "F~anchisor" means a person who grants a franchise or 

master franchise, or an affi:iate of such a person. 

Franchisor includes a subfranchisor with regard to i~s 

relationship with a franchisee. unless stated otherwise in 

this section. 

g. "Marketing plan" means a plan or system concerning a 

material as?ecc of conducting business. Indicia of a 

marketing plan lnclude any of the following: 

(li Price specification. special pricing systems. or 

discount plans. 

(2) Sales or display equipment or merchandising devices. 

(3) Sa:es teChniques. 

(4) PromoLona: 01" advertising r:taterials or coo?erative 

advertising. 

(5) Training regarding the promotion. operation. or 

ma~agement of ~he business. 

(6) Operational. managerial. technical. or financial 

guidel~nes or assistance. 

h. "Master :ranchise" means an agreement by which a person 

?ays a :ranchiso~ for the right to sell or negotiate the sale 

of franchises. 
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"Offer" or "of~er ~o 3e:~" ~eans every d:~e~pt :0 of~er 

or to dispose of. or So:icl:at~on 0: an offer to b~y. a 

franchise or interest in a :ranchise for value. 

j. "Person" means a person as defined in sectcon 1.:. 

sUbsection 20. 

k. "Sale" or "sell" ~eans every contract or agreement of 

sale of. contract to sell or disposition of. a franchise or 

interest in a :ranchise for value. 

1. "Subfranchise" means an agreement by ~hich a person 

pays a franchisor for the rtght to sell or ~egotidtC -~e sa:e 

of franchises. 

m. "Subfranchisee" means a person ~ho is granted a 

franchise from a subfranchisor. 

n. "Subfranchisor" ~eans a person who is granted a master 

franchise. 

2. APPLICABILITY. Notwithstanding section 523H.2. this 

section applies to a new or existing franchise ~hat is 

operated in this state and :hat is subject to an agreement 

entered into on or after the e:fective date of this Act. For 

purposes of this section, the franchise is operated in this 

state only if the premises from which the franchise is 

opera:ed is ?hysically :ocated in this state. ?or purposes of 

this section. a :ranchise including markecing rights in or to 

this state. is deemed to be operated in this state only if the 

franchisee's principal business office is physically located 

in this state. This section does not apply to a franchise 

solely because an agreement relating to the franchise provides 

that the agreement is subject to or governed by the laws of 

this state. The provisions of this section do not apply to 

any existing or future contracts between Iowa franchisors and 

franchisees who operate franchises :ocated out of state. 

3. JUaISDIC~!ON AND VENUE OF DISPUTES. 

a. A provision in a franchise agreement restricting 

jurisdiction to a fOTum outside this state is void with 

respect to a claim otherwise enforceable under this section. 

.1 "". 
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b. A civil action or proceeding ar:slng ~ut of a franchise 

may be commenced wherever ju~isdictlon over the pa~c:es or 

subjecc matter exists, even if the agreement limits actions or 

proceed:ngs to a designated 5urisdic~ion. 

,~c. Venue for a civil action commenced ~~de~ this chapter 

shall be determined in accordance wi~h chapter 616. 

,. WAIVERS VOID. A condition, stipulation, or provision 

r~i.ring a franchisee to waive compliance with or relieving a 

person of a duty or liability i~posed by or a ~ight provided 

by this section or a rule or order unde~ thls section :s void. 

ThlS subsection shall not affect the settlement of disputes, 

cla:ms, or civil lawsuits arising or or ought pursuant to this 

!ect,ion. 

5. ~RANSFER OF FRANCHISE. 

a. A franchisee may transfer the franchised business and 

franchise to a transferee, provided that th'e transferee 

satisfies the reasonable current qualifications of the 

franchisor for new franchisees. For the purposes of this 

subsec~:on, a reasonable current Qualification for a new 

:ranchi~ee is a qualification based upon a legitimate business 

reason. If the proposed transferee does not meet the 

reaso~able current qualifications of the franchlsor, the 

franchisor may refuse to permit the transfer, provided that 

the ref~sal of the franchisor to consent to the transfer is 

Aot arbitrary or capricious. 

b. (1) A franchisee may tra~s:er less than a controlling 

interest in the franchise to an e~p"oyee stock ownership plan, 

or emp:oyee incentive plan p~ovided that more than fi~ty 

percent of ~he entire franchise is held by t~ose who meet the 

franch:sor's reasonable current qualifications for 

franch:sees, and such transfer is approved by the franchisor. 

Approva~ of such transfer shall not be unreasonably withheld. 

(2) If pursuant to such a transfer less than fifty percent 

of the entire franchise would be owned by persons who meet the 

franchisor's ~easonab:e current qualifications, the franchisor 

may ref:.;se to authorize the t~ansfer, prov:ded that 

, 

! 
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enforcement of the ~edsonable cur~ent qualificat:ons is not 

arbitrary or capricious. 

'I 

(3) Participation by an employee in an employee stoc~ 

ownership plan or employee incent:ve plan established pursuant 

to this subsection does not confer upon such e~ployee any 

right to access trade secrets p~otected un~er the f~anchi8e 

agreement which access the employee would not otherwise have 

if the enp40yee pid not participate in such plan. 

d. A f~anchi.or may require as a condition of a transfer 

any of the following: 

(I) That the transferee s~ccessfullJ complete & training 

proqram. 

(2) That a transfer fee be paid to reimburse the 

franChisor for the franchisor's actual eKpenses ~irect:y 

attributable to the transfer. 

(3) That the franchisee payor make provision acceptable 

to the franchisor to pay any amount due tn. franchisor or the 

franchisor's affiliate. 

(4) That the financial teres of the transfer comply at the 

time of the transfer with the franchisor's current finaftcial 

requirement. for franChisees. 

d. A franch1see shall give the franchisor no ~ess Lhan 

sixty days' written notice of a t~ansfer which is subject to 

this subsectiQA. and on request from the franchisor shall 

provide in writing the ownership interests of all persons 

holdinq or claiminq an equitable or bene'icial interest in the 

franchise subsequent to the transfer or the franchisee, as 

appropriate. A franchisee shall not circumvent the intended 

effect of a contractual provision governini the transfer of 

the franChise or an interest in the f~anchi.e by means of a 

managenent agreement, :ease, profit-sharinq agreement, 

ccnditional assignment, or other similar device. 

e. A transfer by a franchisee is deemed to be approved 

.ixty days after the franchisee submits the requeet for 

conse~t to tne transfer unless tne franchisoe withholda 

consent to the ~ransEer as evidenced i~ writing, specifying 

" 
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tne re&scn or reasons for wlt~holding che consent. The 

written notice ~ust be delivered to the franchisee prior to 

the exp:,ation c~ the sixty-day period. Any such notice is 

prIvileged and :s no~ act!onab:e based upon a claim of 

de:amat::.on. 

f. A franchiser shall not discriminate against a proposed 

transferee of a francnise on the basis of race, color, 

national or:gin, religion, sex, or disability. 

g. A transfer of le~s than a controlling interest in the 

franchise to the franc~isee's spouse or child or children 

shall be permitted it following tke transfer mora than fifty 

percent of the interest in the ent~re fran¢hise is held by 

those who meet tWe franthisor's reasonable current 

qualifications. If foilowing such a transfer fifty percent or 

less of the interest in the franchise would be owned by 

persons who meet the franchisor's reasonable current 

qualifications, the franchisor way ref~se to authoriae the 

transfer, provided that enforcement of the reasonable c~rrent 

qualificacions is not arbitrary ot capricious. 

h. A :ranchisor shal~ not deny the survivin9 spouse or a 

ch~ld or children of a deceased or permanently disabled 

franchisee the opportunity to participate in the ownersh:p of 

a franchise under a valid franchise agreement for a reasonable 

period, which need not exceed one year, after the death or 

dIsability of the franchisee. During such reasonable period, 

the surviving spouse or the child or children of the 

franchisee shall either meet all of the qualifications which 

the franchisee was subject to at the time of the death or 

disability of the franchisee, or sell, trans=er, or assign the 

franchise to a person who meets the franchisor's current 

qualificat:ons for a new franchisee. The rights granted 

pursuant :0 this subsectIon are subject to the surviving 

Spouse or the child or chi:drer. of the franchisee maintaining 

all standards and obligations of the franchise. 

i. :nc~rporation of a ?roprietorship :ranchise 5ha:~ o~ 

per:nitted 'Jpon s:xty days' pr~or ..,ritter. notice to the 
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~rdnchisor. S~ch incorporation does ~o: ?rchib:t d :ranchisor 

from requiring a personal guaranty by :he franchisee of 

obligations related to the franchise, and the owners of the 

c6rporation must meet the franchisor'S reasonable current 

qualifications for franchisees. 

j. A transfer within an existi~g ownersh:p gro~p ot a 

franchise shall be permitted provided that the transferee 

meets the franchisor's reasonable current qualifications for 

:ranchisees, and written notice is submitted ~o the franchisor 

sixty days prior to such a transfer. If less than fifty 

percent of the franchise would be owned by persons who meet 

the franchisor's rea&onable current qualifications, the 

franchisor may ~efuse to duthorize the transfer, provided that 

enforcement of the reasonable current qualifications is not 

arbitrary or capricious. 

6 • ENCROACf'.MENT • 

a. If a ·tranchisor develops, or grants to a franchisee the 

right to develop. a new outlet or location which sells 

essentiolly the same goods or services under the same 

trademat~, service mark. trade name, logotype, or other 

commercial symbol as an ~xisting franchisee and the ~e\~ outlet 

or location is in unreasonable proximity to the existing 

franchisee's out:et or location and has an adverse effect on 

the qross sales of the exist~nq franchisee'S outlet or 

location, the exi8ting adversely affected franChisee has a 

cause of action for aon.tary damages in an amount calculated 

pursuant to paragraph "d", unless any of the following apply: 

(1) ~he franchisor has first offered the new outlet or 

location to the existing franchisee on the same basic terms 

and conditions available to the other potentia~ franchisee and 

such existing franchisee meets the reasonable current 

qua:ifications of the franchisor including any financial 

requirements. or, if the new outlet or locat!on is to be owned 

by the franchisor, on tbe terms and cond:tions that would 

ordinarily be offered to. a fra~cbisee fo: a si~ilarly situated 

out:et or location, 

, 
~-
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(2) :~e adverse !mpac~ en t~e exlstl~g franc~isee's dnnual 

gross sa:es, based on a comparison to tne annual gross sa:es 

from the exisc:ng outlet or location during the twelve-menth 

period ir.~ediate:y preceding the opening of the new outlet or 

10cacion, :s determined to ~ave been less than s:x percent 

dur:nq the f~rst twelve months of operation of the new outlet 

or locatlon. 

(3) 7he existing franchisee, at ~he time the franchisor 

deveiops, or grants to a franc~isee the right to develop, a 

new o~tlec or location, is no~ in compliance wit~ the 

franc~isor's then current reasonable criteria for eClgibility 

for a new franchise, not including any financial requirements. 

(4) The existing franchisee ~as been granted ceasonab:e 

territorial rights and the new outlet or location doee not 

vio:ate those territorial rights. 

b. (1) The franchisor, with respect to claims made under 

paragraph "a", shall establish both of the following: 

(a) A formal procedure for hearing and acting upon claims 

by an existing franchisee with regard to a decision by the 

franchisor to develop, or grant to a franchisee the right to 

develop, a new outlet or location, prior to the opening of the 

new outlet or location. 

(b) A reasonable formal procedure for mediating a dispute 

resulcing in an award of compensation or other form of 

consideration to a franchisee to offset all or a portion of 

che franchisee's lost profits caused by the establishment of 

the new out:et or location. ~he procedure shall involve a 

neutral third-party mediator. The procedure shall be deemed 

reasonable if approved by a majority of the franchisor'S 

franchisees in the United States. 

(2) A d:spute submitted to a formal procedure under 

subparagraph (1) does not diminish the rights of a franchisor 

or f~anchisee to bring a cause of action for a violation of 

this subsection if no settlement results from such procedure. 

c. ~ :ranchisor shall estab::sh and ~ake available to ita 

:~anchisees a writte~ ?Olicy se~ti~g Eorth its ~easonable 

Senate File 324, p. 10 

crl~er~a to be ~sed by t~e :ra~ch:sor ~o determine wnether an 

exist:ng franchisee is el:gi~le for a franchise for an 

addi~ional outlet or location. 

d. (1 ) :n establishing damages under a cause of action 

brought pursuant to this sUDsection, the franchisee has the 

bu~den of proving the amount of lost profits attributable to 

the compensable sales. In ar.y action Drought under this 

subsection, the damages payable shall be limited to no more 

than ~hree years of the proven lost profits. For purposes of 

thiS paragraph, "compensable sales" means the annual gross 

sales from the existing outlet or location during the twelve­

month period immediately preceding the opening of the new 

outlet or location less bot~ of the following: 

(a) Six percent of the ar.nual gross sales for that twelve­

month period i,,~ediately preceding the opening of the new 

outlet or location. 

(b) The actual gross sales from the operation of the 

existing out:et or locaticn for the twelve-month period 

i~~ediately following the opening of the new outlet or 

location. 

(2) Compensable sales shall exclude any amount 

attributable :0 factors other than the opening and operation 

of the new outlet or location. 

e. Any cause of action brought under this subsection must 

be filed within eighteen months of the opening of the new 

outlet or location or within thirty days after the completion 

of the procedure under paragraph "b", subparagraph (1), 

whichever is later. 

7. TERMlNAT:OW. 

a. Except as otherwise provided by this section, a 

franchisor shall not terminate a franchise prior to the 

expi~ation of its term except for good cause. For purposes of 

this subsection, "good cause" is cause based upon a legitimate 

business reason. "Good cause" includes the failure of the 

franchisee to comply WI th any mater i al cawful req·u.: remer.t of 

~he :~anch:se agreement, prov:ded that the term:natio~ oy the 
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f~anchisor is ~ot arbitrary or capcicious. ~he burden of 

proof of showing that the action of the franchisor is 

arbit~ary or capricious sha:l rest wi~h ~he franchisee. 

b. Prior to te~mination of a f~anc~ise :or good Gause, a 

franchisor shall provide a franchisee with written notice 

stating the basis for the pcoposed ~er~ination. After service 

of written notice, the franchisee shall have a reasonable 

period of ti~e ~o cure the default. which in no event s~all be 

~ess than thirty days or more than ni~ety days. In the event 

of nonpayment of ~oneys due ~nder Lhe :ranchise agreement. the 

period to cure need not exceed thirty days. 

c. Notwithstanding paragraph Db", a franchisor may 

tAr~inate a franchise upon written ~otice and without an 

opportunity to cure if any of the followIng apply: 

(1) The franchisee or the business to which the franchise 

relates is declared bankrupt or judicial~y determined to be 

insolvent. 

(2) Allor a substantia: part of the assets of the 

franchise or the business to which the franchisee relates are 

assigned to or for the benefit of any creditor which is 

s,jbject to chapter 681. An assignment for the benefit of any 

credItor pursuanc to this subpar~graph dces not include the 

granting of a s~curity interest in the normal COll.se of 

business. 

(3) The franchisee voluntarily abandons the franchise by 

failing to operate the business for five consecutive business 

days during which the franchisee is required to operate the 

business under the terms of the franchise. or any shorter 

period after which it is not unreasonable ~nder the facts and 

c:rcumstances for the franchisor to conclude ~hat the 

franch~see does not intend to continue to operace the 

franchise. unless the failure to operate is due to 

circumstances beyond the control of the franchisee. 

(4) ~he fra~chisor and franchisee agree in writing to 

termi~ate the franc~_se. 
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(5) The franchisee ~n~wing:y ~a~es any mater~al 

misrepresentations or knowlngly omits to state any material 

facts relating to the acquisition or ownership or operation of 

the :ra~chise business. 

(6) The franchisee repeatedly ~ails to comply with one or 

more ~aterial provisions of the franchise agreement, when the 

enforcement of such material provisions is not arbitrary or 

capricious, whether or not ~he franchisee complies afte~ 

receiving notice of the failure to comply. 

(7) ~he franchised business or business premises of the 

franchisee are lawfully seized, taken over, or foreclosed by a 

government authority or official. 

(8) The fcanchisee is convicted of a felony or any other 

criminal misconduct which materially and adversely affects the 

operation, maintenance. or goodwill of the franchise in the 

relevant market. 

(9) The franchisee operates the franchised business in a 

manner that irrminently endangers the public health and safety. 

8. NONRENEWAL OF A FRANCHISE. 

a. A franchisor shall not refuse to renew a franchise 

unless both of the following apply: 

(1) The franchisee has been notified of the franchisor'S 

intent not to renew at least six months prior to the 

expiration date or any extension of the franchise agreement. 

(2) Any of the following circumstances exist: 

(a) Good cause exists, provided that the refusal of the 

:ranchisor to renew is not arbitra~y or capricious. For 

purposes of this subsection, "good cause" means cause based on 

a le9itimate business reason. 

(b) The franchisor and franchisee agree not to renew the 

f!'anch:'se. 

(c) The franchisor completely w:thdraws from directly or 

i~directly distributing its products or services in the 

geographic market served by the franchisee, provided that ~pon 

expiration of the franchise, the franchisor agrees not to seek 

:0 enforce any covenant of the nonrenewed franchisee not to 

compete with the franchisor or franchisees of the franchisor. 
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~. As a condition of renewal of the franchise, a franchise 

agree~ent may require that the f~anchisee meet the :hen 

c~r~ent requirements for franchises and that tne franchisee 

execu:e a ~ew agreement ~ncorporating the then current terms 

and fees fcr new franchises. 

9. SOURCES OF GOODS OR SERVICES. A franchisor shall not 

~eq~ire that a franchisee purchase goods, supplies, 

inventories, or services exc:usively from the f~anchisor or 

from a source or sources of supply specifically designated by 

~he franchisor where such goods, suppl:es, inventories, or 

services of comparable quality are available from sources 

other than those designated by the f~anchisor. 

Ho~ever, the pub1icat:on by the franChisor of a list of 

approved s~ppliers of goods, supplies, inventories, or 

services, or the requi~ement that such goods, 8upp:ies, 

inventories, or services comply with specifications and 

standards prescribed by the franchisor, does not constitute 

des:gnation of a source. Additional:y, the reasonable right 

of a franchisor to disapprove a supplier does not constitute a 

deSignation of source. This subsection does not apply to the 

pr:~cipal goods, supplies, inver.tories, or services 

~an~factured by the franchisor, or such goods, supplies, 

inventories, or services entitled to protection as a trade 

secret. 

:0. FRANCHISEE'S RIGHT TO ASSOCIATE. A franchisor shall 

not restric: a franchisee from aSSOCiating with other 

:ranchisees or from participating in a trade association, and 

shall not retaliate against a franchisee for e~gaging in these 

activities. 

:1. DUTY OF GOOD FAITH. A franchise iapoaes on the 

parties a duty of good faith in performance and enforcement of 

:he franchise ag~eement. "Good faith" means honesty in fact 

and the obse~vance of reasonable commercial standards of tair 

dea::ng in :he crade. 

~he duty of good faith is imposed in situations inc:udin9, 

but not lim:ted to, ~here the f~anchisor opens a new out:et or 

Senate :i:.e 324, ~). 1·, 

location that has an adverse impact on an e~_st:ng ~:d,·c.,:see. 

A determinat:on of wnether ~he duty of goed faith ~ith respect 

to a new outlet or location has been met shall be made 

pursuant to the provisions, standards, and procedures 'n 

subsection 6. 

12. EXCLUSION. For pur;;>oses of this section, "franchise" 

does not inc:ude a contract under which a franchise 

relationship is established with respect to retrended tires 

and related equipment used for commercial vehicles. 

13. ?RI~ATE CIV:L ACTION. A person who violates a 

provision of this section or order issued ~nder this section 

is liable for damages caused by the violation, including, cut 

not :~mited :0, costS and reascnable attorneys' and experts' 

fees, and subject to other appropriate relief including 

injunctive and other equitable relief. 

14. CHO:CE OF LAW. A condition, stipulation, or provision 

requiring the application of the law of another state in lieu 

of this section ~s void. 

15. CONSTRUCTION WITH OTHER LAW. This section does noe 

:imit any liability that may exist under another statute or at 

common law. 

16. CONSTRUCTION. T~:s section shal: be liberal:y 

construed to effectuate its purposes. 

17. SEVERABILITY. If any provision or clause of this 

section or any application of this section to any person or 

c:rcumstances is !.eld invalid, such invaL.oj t)' shall not 

affect ot-her pro'Jisions or applications of the section whee:. 

can be given effect withou~ the invalid p~ovision or 

application, and to this end the provisions of this section 

are declared to be severable. 

Sec. 2. NEW SECTION. 523H.2A APPLICABILITY--

LI~ITAT:ON. 

1. Notwithstanding section S23H.2, this chapter does ~o: 

appiy to a franchise agreement which is entered into on or 

after July 1, 2000. A franch:se agreement ~hich is entered 

into on or after ~uly 1, 2000, shall be su~~ect :0 ses~:on 

537A.lO. 
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2. This chapter shall govern a1: actiens with respect :0 a 

~~anchise agreemen: entered into prior to July 1, 2000, ~o 

~a:ter when the occurrence g'ving rise to such action occurs. 

:~ARY E. KRAMER 

Pcesiden~ of the Senate 

BRENT SIEGRIST 

SpeaKe~ of the House 

I hereby ce~tify that this bill originated in the Senate and 

is known as Senate File 324, Seventy-eighth General Assemb:y. 

App<ov.d ~~, 

THOMAS J. VISSACK 

Governor 

MICHAEL E. MA~SHALL 

Secretary of the Senate 
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