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A BILL FOR

1 An Act defining sexual abuse in the third degree to include
certain acts related to incapacitated victims, providing
related definitions, and applying a penalty.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section *%4) KEW SECTION. 709.1A INCAPACITATION.

As used in this chapter, "incapacitated" means a person is
disabled or deprived of ability, as follows:

1. "Mentally incapacitated” means that a person is
temporarily incapable of apprising or controlling the person's
own conduct due to the influence of a narcotic, anesthetic, or
intoiicating substance.

2. "Physically helpless" means that a person is unable to
communicate an unwillingness to act because the person is
unconscious, asleep, or is otherwise physically limited.

3. "Physically incapacitated" means that a person has a
bodily impairment or handicap that substantially limits the
person's ability to resist or flee.

Sec. 2. Section 709.4, Code 1999, is amended by adding the
following new subsection:

NEW SUBSECTION. 4. The act is performed while the other
participant is mentally incapacitated, physically

incapacitated, or physically helpless.
EXPLANATION

This bill amends section 709.4, regarding sexual abuse in
the third degree, to provide that a sex act performed while
the victim is mentally or physically incapacitated or helpless
to resist will also constitute criminal sexual abuse. Sexual
abuse in the third degree is a class "C" felony, punishable by
up to 10 years in prison, and a fine of not less than $500 or
more than $10,000.

A related definitional Code section is added to Code
chapter 709, regarding incapacitation. Definitions are
provided within the new Code section for "mentally
incapacitated", "physically incapacitated", and "physically
helpless".
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A BILL FOR

An Act relating to the offense of sexual abuse in the third
degree, providing related definitions, and applying penalties.
BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:
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Section 1. NEW SECTION. 709.1A INCAPACITATION.
As used in this chapter, "incapacitated"” means a person is

disabled or deprived of ability, as follows:

1. "Mentally incapacitated" means that a person is
temporarily incapable of apprising or controlling the person's
own conduct due to the influence of a narcotic, anesthetic, or
intoxicating substance.

2. "Physically helpless" means that a person is unable to
communicate an unwillingness to act because the person is
unconscious, asleep, or is otherwise physically limited.

3. "Physically incapacitated” means that a person has a
bodily impairment or handicap that substantially limits the
person's ability to resist or flee.

Sec. 2. Section 709.4, subsection 3, Code 1999, is amended
to read as follows:

3. The act is performed while the other participant is
under the influence of a controlled substance, which may
include but is not limited to flunitrazepam, and all of the
following are true:

a:--—Phe-controitited-substance;-which-may-incitude-but-is—not
timited-to-flunitrazepam;-has-been-consumed-by-or-administered
to-the-other-partieipant-without-the-other-partiecipant's
knowtedge~

bs a. The controlled substance, which may include but is
not limited to flunitrazepam, prevents the other participant
from consenting to the act.

e b. The person performing the act knows or reasonably
should have known that the other participant was under the
influence of the controlled substance, which may include but
is not limited to flunitrazepam.

Sec. 3. Section 709.4, Code 1999, is amended by adding the
following new subsection:

NEW SUBSECTION. 4. The act is performed while the other
participant is mentally incapacitated, physically
incapacitated, or physically helpless.
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EXPLANATION

Code section 709.4 addresses several types of sexual abuse
in the third degree. Sexual abuse in the third degree is a
class "C" felony, punishable by up to 10 years in prison, and
a fine of not less than $500 or more than $10,000.

Code section 709.4, subsection 3, addresses sexual abuse in .
the third degree committed while the victim is under the
influence of a controlled substance (including but not limited
to flunitrazepam). The bill strikes the requirement that the
victim consumed the substance without the victim's knowledge
as an element of the criminal offense.

Code section 709.4, subsection 4, adds another type of
sexual abuse in the third degree. Under the bill, a sex act
performed while the victim is mentally or physically
incapacitated or helpless to resist shall constitute criminal
sexual abuse in the third degree.

A related definitional Code section is added to Code
chapter 709, regarding incapacitation. Definitions are
provided within the new Code section for "mentally
incapacitated", "physically incapacitated", and "physically
helpless".
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HOUSE FILE 661 ‘

FISCAL NOTE

The estimate for House File 661 is hereby submitted as a fiscal note pursuant
to Joint Rule 17 and as a correctional impact statement pursuant Lo Section
2.56, Code of Iowa. Data used in developing this fiscal note and correctional
impact statement are available from the Legislative Fiscal Bureau to members of
the Legislature upon request.

House File 661 defines 'mentally incapacitated,”" "physically helpless,”" and
“physically incapacitated" as it applies to sexual abuse in the third degree.
The Bill removes the requirement that the victim who is under the influence of
a controlled substance unknowingly consumed the controlled substance for the
offense to qualify as sexual abuse in the third degree.

ASSUMPTION

The offenses affiected by this Bill are currently being prosecuted as Class C
felonies when the victim is suffering from a "mental defect or incapacity which
precludes giving consent." This change may provide clarifications making
prosecution easier.

CORRECTIONAL IMPACT

The changes made by House File 661 are not expected to have a significant
correctional impact.

FISCAL IMPACT

The changes made by House File 661 are not expected to have a significant
fiscal impact.

SOURCES
Criminal and Juvenile Justice Planning Division, Department of Human Rights
Office of the State Public Defender

‘ (LSB 2246hv, MDF)

FILED MARCH 17, 1999 _ BY DENNIS PROUTY, FISCAL DIRECTOR
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I HOUSE FILE 661

H-1241

1 Amend House File 661 as follows:

2 1. Page 1, by inserting before line 1 the

3 foilowing:

4 "Section 1. Section 709.1, Code 1999, is amended

5 to read as follows:

6 709.1 SEXUAL ABUSE DEFINED.

7 Any sex act between psrsons is sexual abuse by

8 either of the partieipants persons wnen the act is

9 performed with the other partteipant person in any of
10 the following circumstances:

11 1. The act is done by force or agains! the will of
i2 the other. If {ne consent Or acguiezcence of Lhe

13 other is procured by threats of violence Loward any
14 person or if the act is done while the other is under

15 the influence of 3 drug inducing slezp or is otherwise
16 in a state of unconsciousness, the act is done against
17 the will of fine other.

18 2. Such other partrerpant person is suffering from
19 a mental defect or incapacitv wihich precludes civing
2C consent, or liacks the mental a»pacity to know the

21 right and wrong of conduct in sexual matters.

22 3. Such other parererpant person is a child.®
‘53 2. Page 1, by striking iines 4 through 35 and

24 inserting the folliowing:

25 "Sec. . Section 705.3, Code 1599, is amended to

26 read as follows:

27 706.3 SEXUAL ABUSE IN THE SECOND DEGREE.

28 A person commits sexual abuse in the second Jegree

29 when tie person commits sexual abuse under any of the
30 following circumstances:

31 1. During the coumission of sexual abuse the

32 person displays Ln a threatening manner a aangarous
32 weapon, or uses or threatens t¢ use force creating a
34 substantial risk of death or serious injury to any

35 person.

36 2. The other partteipant person is under the age
37 of twelve.
38 3. The person is aided or abetted by one or more

39 persons and the sex act is committed by force or
40 against the will ¢f the other varticipant nerson
41 against whom the sex act is committed.

42 Sexual abuse in the second cecree is a class "BY
43 felony.
44 Sec, . Section 709.4, Ccde 1399, is amended to

45 read as follows:

43 709.4 SEXUAL ABUSE IN THE THIRD DEGREE.

a7 A person commits sexual abuse in the third degree

'8 when the perscon performs a sex act under any of the
’ 9 following circumstances:

e 1. Tne act is done by force or against the will of

E-1241 -1~
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9 consent.
10 ‘b. The other parttetpant perscn is twelve or
11 thirteen years of age.
12 c. The other participant perscn ic fou;teen or
13 £ifteen years of age aﬁd any cf the fcllcwing are
14 true:
15 {1} The porsoen iz 2 meombor ¢f the came heucsehold
16 as the other part*c:paqt gersen.
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12 {2} The perzon is in a pesition of zuthority cver
20 the csther parkicigant person and uszs “hat authority
21 to coerce the sother parsticipant gerJo“ = zubmit,
22 (i) The perion i3 five or more year: older than
23 the other partiecipant person.
24 3. The act is perfcrived while the other
2 aartiﬂipaﬁ* 2eLSO:: is under the nf ur~ce of a
26 wontrolliad soustance, ~n'ch may 1o ale vut is sot
27 1L‘€ e¢d to fiuritrazepsm, ard ali o yvhe following are
28 true:
25 & ~The- certroile& 3ubstsnces—whichi-may  tneiude-but
30 is-not-tratted -to-flunstrazepgsmy—Ras-been carsumed-by

31 ev-aamtnisterad - -to—the -other-partreipan ~without ~-the
32 ether-participantis-knowredges

33 b- a. The controlled =ubs ance, wnich wmay include
34 but :s not limited to fluniirazepam, prevents the

35 other parbreipast person from consanting to the act.

35 v b. Ths person perforniag vhe act kisows or

37 reasonably should have known that the other

38 participant persoin was under the influence of the

33 controlied substance, which may ‘nclude but is not

40 limited to flunltrazepam.

41 4. The act is performed while the other person is
22 mean,ly incapacitated, physicaliv {nrapacitated, or

43 physicaily helpless.

L4 Sexiial abuse in the third degree is & ciass "C"

45 felony.

46 Sec. ___ . Section 709.5, Coge 1999, is amended to
47 read as follows:

48 739.5 RESISTANCE TO SEXUAI ABUSE.

49 Under the provisions of this chapter % shall not

50 be necessary to establish physical resistance by a
H~1241 -2~




HOUSE CLIP SHLRL MA=CH 26, 1369 Page &

BE-1241
Page 3

1 partteipant person in order to establish that an act .

2 of sexual abuse was committed by force or against the .
3 will of the partieipant person. However, the :
4 circumstances surrounding the commission of the act :
5 may be conszidered in determining whether or rot the 3
6 scot was decne by force or agaiast the will of the :
7 other."”

c S. TItIz pzzas, linmes 1ozn2 2, by oatziltisg sm

3 words "ia the third degree".

2 e Iy renuimkering oz nacsssary.

By DAVIS of Wapello

H-1241 FILED MARCH 25, 1999
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A BILL FOR

i" 1 An Act relating to the offense of sexual abuse, providing related
. 2 definitions, and applying penalties.
3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

SENATE AMENDMENT TO HOUSE FILE 661

H-1581
a 1 Amend House File 661, as amended, passed, and
: 2 reprinted by the House, as follows:
1 3 1. Page 3, line 5, by striking the word "five"
{ 4 and inserting the following: “"five four".

RECEIVED FROM THE SENATE
o H-1581 FILED APRIL 13, 1999

)13k
R Y/1s199
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HOUSE FILE 661

S-3346

1 Amend House File 661, as amended, passed, and

2 reprinted by the House, as follows:

3 1. Page 3, line 5, by striking the word "five"

4 and inserting the following: "five four".
By DAVID MILLER

S-3346 FILED APRIL 13, 1999
ADOPTED P (088

® -
20
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Section 1. . Section 709.1, Code 1999, is amended to read as '

follows:

709.1 SEXUAL ABUSE DEFINED.
Any sex act between persons is sexual abuse by either of

the partieipants persons when the act is performed with the

other parttreipant person in any of the following

circumstances:

1. The act is done by force or against the will of the

other. 1If the consent or acquiescence of the other is

procured by threats of violence toward any person or if the

act is done while the other is under the influence of a drug

inducing sleep or is otherwise in a state of unconsciousness,

the act is done against the will of the other.

2. Such other participant person is suffering from a

mental defect or incapacity which precludes giving consent, or

lacks the mental capacity to know the right and wrong of

conduct in sexual matters.

3. Such other part:re:ipant person is a child.
Sec. 2. NEW SECTION. 709.1A INCAPACITATION.
As used in this chapter, "incapacitated" means a person is

disabled or deprived of ability, as follows:

1. "Mentally incapacitated"” means that a person is
temporarily incapable of apprising or controlling the person's
own conduct due to the influence of a narcotic, anesthetic, or
intoxicating substance.

2. "Physically helpless" means that a person is unable to
communicate an unwillingness to act because the person is
unconscious, asleep, or is otherwise physically limited.

3. "Physically incapacitated” means that a person has a
bodily impairment or handicap that substantially limits the
person's ability to resist or flee.

sec. 3. Section 709.3, Code 1999, is amended to read as
follows:

708.3 SEXUAL ABUSE IN THE SECOND DEGREE.

A person commits sexual abuse in the second degree when the

-1-
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person commits sexual abuse under any of the following

circumstances:

1. During the commission of sexual abuse the person

displays in a threatening manner a dangerous weapon, Or uses

or threatens to use force creating a substantial risk of death

or serious injury to any person.

2. The other partieipant person is under the age of

twelve.

3. The person is aided or abetted by one or more persons

and the sex act is committed by force or against the will of

R LT R NPV

the other partietpant person against whom the sex act is

committed.

Sexual abuse in the gecond degree is a class "B" felony.

Sec. 4. Sectio;m§09.4, Code 1999, is amended to read as
follows:

709.4 SEXUAL ABUSE IN THE THIRD DEGREE.

A person commits sexual abuse in the third degree when the

18 person performs a sex act under any of the following

19
20
21
22
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25
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35

circumstances:

1. The act is done by force or against the will of the

other participant person, whether or not the other partteipant

person is the person's spouse or is cohabiting with the

Eerson .

2. The act is between persons who are not at the time

cohabiting as husband and wife and if any of the following are

true:
a. The other participant person is suffering from a mental
defect or incapacity which precludes giving consent.

b. The other partteipant person is twelve or thirteen

years of age.

c. The other partiecipant person is fourteen or fifteen

years of age and any of the following are true:

(1) The person is a member of the same household as the

other partiteipant person.

(2) The person is related to the other partieipant person

-2
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by blood or affinity to the fourth degree.

(3) The person is in a position of authority over the

other partieipant person and uses that authority to coerce the

other partteipant person to submit.

(4) The person is five or more years older than the other

participant person.
3. The act is performed while the other partieipant person

is under the influence of a controlled substance, which may

include but is not limited to flunitrazepam, and all of the

following are true:

as--Phe-controried-substance;-whteh-may-inciude-but-i+s-not

Iimteed-to-£iunttrazepam;-has-been-consumed-by-or-adminrstered

to-the-other-participant-withount-the-other-participantts

knowiedger

B+ a. The controlled substance, which may include but is

not limited to flunitrazepam, prevents the other partieipant

person from consenting to the act.

e+ b. The person performing the act knows or reasonably

should have known that the other partieipant person was under

the influence of the controlled substance, which may include

but is not limited to flunitrazepam.,

4., The act is performed while the other person is mentally

incapacitated, physically incapacitated, or physically

helpless.
Sexual abuse in the third degree is a class "C" felony.

Sec. 5. Section 709.5, Code 1999, is amended to read as

follows: :
709.5 RESISTANCE TO SEXUAL ABUSE.
Under the provisions of this chapter it shall not be

necessary to establish physical resistance by a partieipant

person in order to establish that an act of scexual abuse was

committed by force or against the will of the participant

person. However, the circumstances surrounding the commission
of the act may be considered in determining whether or not the

act was done py force or against the will of the other.
HF 662
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HOUSE FILE 661

AN ACT
RELATING TO THE OFFENSE OF SEXUAI. ABUSE, PROVIDING RELATED
DEFINITIONS, AND APPLYING PENALTIES.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA:

Section 1. Section 709.1, Code 1999, is amended to read as
follows:

709.1 SEXUAL ABUSE DEFINED.

Any sex act between persons is sexual abuse by either of
the participants persons when the act is performed with the
other participant person in any of the following
circumstances:

1. The act is done by force or against the will of the
other. If the consent or acquiescence of the other is
procured by threats of viclence toward any person or if the
act is done while the other is under the influence of a drug
inducing sleep or is otherwise in a state of unconsciousness,
the act is done against the wi:l of the other.

2. Such other ps=treipant person is suffering from a
mental defect or incapacity which precludes giving consent, or
lacks the mental capacity to know the right and wrong of
conduct in sexual matters,

3. Such other peartrcrpant person is a child.

Sec. 2. NEW SECTION. 709.1A INCAPACITATION.

As used in this chapter, "incapacitated”" means a pergon is
disabled or deprived of ability, as follows:

1. "Mentally incapacitated" means that a person is
temporarily incapable of apprising or controlling the person's
own conduct due to the influence of a narcotic, anesthetic, ot
intoxicating substance.

House Flle 661, p. 2

2. "Physically helpless" means that a person is unable to
communicate an unwillingness to act because the person is
unconscious, asleep, or is otherwise physically limited.

3. "Physically incapacitated” means that a person has a
bodily impairment or handicap that substantially limits the
person's ability to resist or flee.

Sec. 3. Section 709.3, Code 1999, is amended to read as
follows:

709.3 SEXUAL ABUSE IN THE SECOND DEGREE.

A person commits sexual abuse in the second degree when the
person commits sexual abuse under any of the following
circumstances:

1. During the commission of sexual abuse the person
dispiays in a threatening manner a dangerous weapon, or uses
or threatens to use force creating a substantial risk of death
or serious injury to any person.

2. The other participant person is under the age of
twelve,

3. The person is aided or abetted by one or more persons
and the sex act is committed by force or against the will of
the other partiecipant perscn against whom the sex act is

committed.

Sexual abuse in the second degree is a class "B" felony.

Sec. 4. Section 709.4, Code 1993, 1s amended to read as
foliows:

709.4 SEXUAL ABUSE IN THE THIRD DEGREE.

A person commits sexual abuse in the third degree when the
person performs a sex act under any of the following
circumstances:

1. The act is done by force or against the will of the
other partiecipant person, whether or not the other participant
person is the person's spouse or is cohabiting with the
person.

2. The act is between persons who are not at the time
cohabiting as husband and wife and if any of the following are

199 4H

true:
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a. The other partieipant person is suffering from a mental
defect or incapacity which precludes giving consent.

b. The other partieipant person is twelve or thirteen
years of age.

c. The other participant person is fourteen or fifteen
years of age and any of the following are true:

(1) The person is a member of the same household as the
other participant person.

(2) The person is related to the other partieipant person
by blood or affinity to the fourth degree.

(3) The person is in a position of authority over the
other partiecipane person and uses that authority to coerce the
other participant person to submit.

(4) The person is £ive four or more years older than the
other participant person.

3. The act is performed while the other participant person
is under the influence of a controlled substance, which may
include but is not limited to flunitrazepam, and all of the
following are true:

a:—-?he—controiied—sabstaneef-which—may-inciude—but—is—not
iimited—to—éinnittazepam7-hus—been—conaumed—by-er—adﬂénistered
te—the—eeher—pcrtieipcne—without—the—other—participant*s
knowtedger

bz a. The controlled substance, which may include but is
not limited to flunitrazepam, prevents the other participant
person from consenting to the act.

e b. The person performing the act knows or reasonably
should bave known that the other partieipant perscn was under
the influence of the controlled substance, which may include
but is not limited to flunitrazepam.

4. The act is performed while the other person ig mentally

incapacitated, physically incapacitated, or physically

helpless.
Sexual abuse in the third degree is a class "C" felony.

Houge Pile 661, p. 4

Sec. 5. Section 709.5, Code 1999, is amended to read as
follows:

709.5 RESISTANCE TO SEXUAL ABUSE.

Under the provisions of this chapter it shall not be
necessary to establish physical resistance by a participant
person in order to establish that an act of sexual abuse was
committed by force or against the will of the participant
person. However, the circumstances surrounding the commission
of the act may be considered in determining whether or not the
act was done by force or against the will of the other.

RON J. CORBETT
Speaker of the House

MARY E. KRAMER
President of the Senate

I hereby certify that this bill originated in the House and
is known as House File 661, Seventy-eighth General Assembly.

&(/{ ELIZABETH ISAACSON
Chief Clerk of the Eouse
Approved Z A;aﬁj ;s 1999

THOMAS J. VILSACK
Governor




