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S.F. H.F. ----

, I .' 

Section ~~J \ "Rtw SECTION. 709.1A INCAPACITATION. 1 

2 As used in this chapter, "incapacitated" means a person is 

3 disabled or deprived of ability, as follows: 

4 1. "Mentally incapacitated" means that a person is 
5 temporarily incapable of apprising or controlling the person's 

6 own conduct due to the influence of a narcotic, anesthetic, or 

7 

8 

intoxicating substance. 

2. "Physically helpless" means that a person is unable to 

9 communicate an unwillingness to act because the person is 

10 unconscious, asleep, or is otherwise physically limited. 

11 3. "Physically incapacitated" means that a person has a 
12 bodily impairment or handicap that substantially limits the 
13 person's ability to resist or flee. 
14 Sec. 2. Section 709.4, Code 1999, is amended by adding the 
15 following new subsection: 

16 NEW SUBSECTION. 4. The act is performed while the other 

17 participant is mentally incapacitated, physically 

18 incapacitated, or physically helpless. 

19 EXPLANATION 

20 This bill amends section 709.4, regarding sexual abuse in 
21 the third degree, to provide that a sex a~t performed while 
22 the victim is mentally or physically incapacitated or helpless 
23 to resist will also constitute criminal sexual abuse. Sexual 

24 abuse in the third degree is a class "c" felony, punishable by 

25 up to 10 years in prison, and a fine of not less than $500 or 
26 more than $10,000. 

27 A related definitional Code section is added to Code 
28 chapter 709, regarding incapacitation. Definitions are 

29 provided within the new Code section for "mentally 
30 incapacitated", "physically incapacitated", and "physically 
31 helpless". 

32 

33 

34 

35 
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S.F. H.F. bfLf .-
1 Section 1. NEW SECTION. 709.1A INCAPACITATION. 

2 As used in this chapter, "incapacitated" means a person is 

3 disabled or deprived of ability, as follows: 

4 1. "Mentally incapacitated" means that a person is 

5 temporarily incapable of apprising or controlling the person's 

6 own conduct due to the influence of a narcotic, anesthetic, or 

7 intoxicating substance. 

S 2. "Physically helpless" means that a person is unable to 

9 communicate an unwillingness to act because the person is 

10 unconscious, asleep, or is otherwise physically limited. 

11 3. "Physically incapacitated" means that a person has a 

12 bodily impairment or handicap that substantially limits the 

13 person's ability to resist or flee. 

14 Sec. 2. Section 709.4, subsection 3, Code 1999, is amended 

15 to read as follows: 

16 3. The act is performed while the other participant is 

17 under the influence of a controlled substance, which may 

18 include but is not limited to flunitrazepam, and all of the 

19 following are true: 

20 a.--~he-eon~roilee-s~bs~anee7-whieh-may-inel~de-b~~-is-no~ 

21 limi~ed-~o-£i~nitrazepam7-has-been-eons~med-by-or-aeminis~eree 

22 to-~he-o~her-par~ieipan~-witho~~-~he-oeher-pareieipan~~s 

23 knowledge. 

24 b. a. The controlled substance, which may include but is 

25 not limited to flunitrazepam, prevents the other participant 

26 from consenting to the act. 

27 c. b. The person performing the act knows or reasonably 

28 should have known that the other participant was under the 

29 influence of the controlled substance, which may include but 

30 is not limited to flunitrazepam. 

31 Sec. 3. Section 709.4, Code 1999, is amended by adding the 

32 following new subsection: 

33 NEW SUBSECTION. 4. The act is performed while the other 

34 participant is mentally incapacitated, physically 

35 incapacitated, or physically helpless. 

-1-



S.F. R.F. 

1 EXPLANATION 

2 Code section 709.4 addresses several types of sexual abuse 

3 in the third degree. Sexual abuse in the third degree is a 

4 class "C" felony, punishable by up to 10 years in prison, and 

5 a fine of not less than $500 or more than $10,000. 

I 

6 Code section 709.4, subsection 3, addresses sexual abuse in 

7 the third degree committed while the victim is under the 

8 influence of a controlled substance (including but not limited 

9 to flunitrazepam). The bill strikes the requirement that the 

10 victim consumed the substance without the victim's knowledge 

11 as an element of the criminal offense. 

12 Code section 709.4, subsection 4, adds another type of 

13 sexual abuse in the third degree. Under the bill, a sex act 

14 performed while the victim is mentally or physically 

15 incapacitated or helpless to resist shall constitute criminal 

16 sexual abuse in the third degree. 

17 A related definitional Code section is added to Code 

18 chapter 709, regarding incapacitation. Definitions are 

19 provided within the new Code section for "mentally 

20 incapacitated", "physically incapacitated", and "physically 

21 helpless". 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 
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HOUSE CLIP SHEET MARCH 18, 1999 

HOUSE FILE 661 
FISCAL NOTE 

Page 19 

The estimate for House File 661 is hereby submitted as a fiscal note pursuant 
to Joint Rule 17 and as a correctional impact statement pursuant to Section 
2.56, Code of Iowa. Data used in developing this fiscal note arid correctional 
impact statement are available from the Legislative Fiscal Bureau to members of 
the Legislature upon request. 

House File 661 defines "mentally incapacitated," "physically helpless," and 
"physically incapacitated" as it applies to sexual abuse in the third degree. 
The Bill removes the requirement that the victim who is under the influence of 
a controlled substance unknowingly consumed the controlled substance for the 
offense to qualify as sexual abuse in the third degree. 

ASSUMPTION 

The offenses afPected by this Bill are currently being prosecuted as Class C 
felonies when the victim is suffering from a "mental defect or incapacity which 
precludes giving consent." This change may provide clarifications making 
prosecution easier. 

CORRECTIONAL IMPACT 

The changes made by House File 661 are not expected to have a significant 
correctional impact. 

FISCAL IMPACT 

The changes made by House File 661 are not expected to have a significant 
fiscal impact. 

SOURCES 

Criminal and Juvenile Justice Planning Division, Department of Human Rights 
Office of the State Public Defender 

(LSB 2246hv, HDF) 

FILED MARCH 17, 1999 BY DENNIS PROUTY, FISCAL DIRECTOR 



HOUSE CLIP SHEET MARCH 26, 1999 

H-1241 
1 

HOUSE FILE 661 

Amend House File 661 as follow~: 
1. Page 1, by ins~rting befoce line 1 the 2 

3 
4 

following: 

5 to 
6 

"Section 1. Section 709.1, Codp 1999, is amended 
read as follows: 
709.1 SEXUAL ABUSE DEFINED. 

7 Any sex act between persons is sexual. abuse by 
8 elther of the p6r~ie~pa~~s persons wnen the act is 
9 performed with the other ~areie~p&nt person in any of 

10 the fo1J.o tlling circnr,1stances: 

Page 4 

1 1 ... - 1. The act is dnn~ by force or agains:· the will of 
12 the other. If t!H~ COltS~iti: vi. <;l.cquie::.-;.;c..":-;lce of ~he 
13 ot~er is procured by ~hreats of violence t0wQrd any 
l4 person or if the ~ct is done while the other is under 
15 the influence of a dcug inrluc~ny sle~p or is otherwise 
16 in a state of unconAciousness y the act is done agaj.nst 
17 the will of lh~ oth~r. 
18 2. Such other par~±eip8n~ persan is suffering from 
19 a mental defect or incapacity which precl~des giving 
20 consent, or l.acks th~ meilta1 "a)ac: t-y t.o know the 
21 right and wrong 0f conduct in s~xual m~tters. 

3. Such other par~~r~p~~t p~Tson is a child." 
2. Page 1, by striking line~ 14 through 35 and 

24 inserting the following= 
25 uSec . Section 709.3, Code 1999, is amp-nded to 
26 read as follows: 
2/ 709.3 SEXUAL ABUSE IN THE SEC0~D DEGREE. 
28 A person COInrn.: ts sP.-xllal abul:>e ir. th~ second dcgn=e 
29 when the person commits sexual abuse under any of the 
30 following c~rcumstances: 
31 1. During the cOD~ission of sexual abuse thp 
32 person displcijs in a threatening manner a d~ngerous 
33 weapon, or uses or threatens to use force creati~g a 
34 substantial risk of death or s~rious injury to any 
35 
36 
37 
38 
39 

person. 
2. The other pa~eie~p~nt person is under the age 

of twelve. 
3. The pe~son is aided or abetted by one or more 

persons and tl-!e sex act is comr::i t ted by forCe or 
40 clgainst th~ w:ll of the other ~ar~ieipsnt ~~rson 
41 aqaLnst whom the sex act is c£~~itted. 
42 Sexual abuse in the second degree is a class "B" 
43 felony. 
44 Sec. Section 709.4, Code 1999, is amended to 
45 read as follows: 
46 709.4 SEXUAL ABUSE IN THE THIRD DEGREE. 
47 A person commits sexual abuse in the third degree 
"S when the person performs a sex act under any of the 
9 following circumstances: 

JO 1. Tne act is done by force or against the will of 
H-1241 -1-
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H-1241 
Page 2 .. _ ,. - • t. _ .. _ _.. __ A.. 1.. '- _ _ .L 1..., __ 

r-- ----r-· .. - c------, .. --------
.... ---.. L!-.i ___ "- _______ .!_ 

..1,..'- _______ I ____ .... __ 

- r:-------t::'- ..... - c------ -- ---- ~---- ..... - -1:'----
3 cohabiting with the person. 
A " rnl- ___ 4- ! _ \.._.a.. ____________ ~.""' ______ ~ _j... ~"",,, 

... J... .Ll_c,: """''-' ~..:J ....,""'" ..... ""~c •• t""'" .......... ....., •• ..,} ., .... " ....... '- .... ....,-. ...... ""'" \..~ ...... 
". ...... .: ____ l.._'-!.L.! __ .... _ '- ___ \... __ ..3 __ ~ _.!I: _ __ -1 !& __ ... _¥! .... "",... 
- -_ ..... - --•• __ ... _ ...... ':1 -- ... ----•• - _ •• - .---- ---- -- --• ./. -- _ .... -

6 following are true: .., , 
mk __ ~k _____ ~:_: __ ~~ ___ ~ __ 

i.4. .... .... "- '-"""".""""'" l:' ........ ~.-v_~ ..... _ C' ....... __ .... 
n ____ .L_' ~_c __ ~ __ ! ______ : ........ __ '-!_'-
u '"" •• ,(;. ... """u"'- \.A~ .. 'C,;;'-"'-' '-'.&. ""''''''''''1-'4,.£",''' "'-.J •••• ~- ..... 

9 consent. 
10 b. The other pa~~~~~~~"~ 
11 thirteen years of age. 
12 c. The other ~a~t±e±~a"t 
l3 fifteen years of age und uny 
14 true: 

perE:cn 

perzcn 
""'~ t-"""" v~ \-j, .. _ 

: __ •• && ..... _: .... _ l= ............ ..... 
~.., -----..--- .. ~ --_ .. . __ .- _, ... ..:J _ _ _ .. _. ~ _ .... 

t"' ... '"-- ............... _ ..... ..., "'=' .. w ...... ~ 

is twelve or 

1.S fourteen or 
foll~~: ing .:lre 

15 {l} The ~===c~ i~ ~ ~c~~cr of the ~~~e hc~~ehold 
16 as the other ~art±e±~a"t person. 
,.., ,~, ~~ _______ ! ___ ,_~_~ ~~ ~~ __ L~ ___ ._~;_~ ___ ~ 

\-, ...... .Iot.- r'- ... ....,...., ..... ~ .... ~c.: .... ...A.'-'~¥ ~~ "'- .... -..- -- •• ~ .... 1:' ... - ..... -_ .... 1:'- ....... 

'0 ~::==~ ~7 ~l:~~ =~ =ff~~!ty to t~~ ~~~:t~ ~:;::~_ 
(~l The ~C[=0~ is in a posit~~n o~ ~~t~~rit¥ c~e= 

20 the ~thcr ~ar~i~i;~~~ 2erso~ and us~s ~~2t auth~r~ty 
2: ~o coerce the o~he~ pa~ti~±~a"~ perso~ ~~ :ab~j~. 

(q Th~ per~Ol' .. :3 fi\'e 0r mo;,:e ~·eQ.l."s older than 
~3 the other ~artieipa"t per30~. 

3 _ The act i.s LJer fc rlr.ed while C~e:)tte.-: 
25 !'art~~ipar'd:: j:':'I:![so.: ::'S .j,tid81.· the : ;,,:f~ U'-",::O of a 
26 ('oht011'=Q 3' __ 0StcJIC€, ,yji'ch .naY:llC','.l.;':- i)ut is.ot 
)7 1 i.!':; LCO \:0 f',-u' ;_t,azep;:~;n.- a,',a ali. 0:' ,-11.,,,, .fol:;'owing are 
28 true: 

a-,- -- -The--eoftt:t'o±led-~tth!'!tta"C'e7-wh i:eh -",_sy- ;'ne liHie-but 
30 i.'5 -not--i ;~1\',+b:r:1~o--f ltln~t:r'azepb'/tt';-ha~-b(:~\"1- {'("Ir'. ':H2l'\'\ed--by 
:31. o\---a~!fi±r1'i~::,;'b:"l.<ecl' -1:o-tht; -o,,:her'-pu rtie ~-~AI'\:~--'w'{-~hott+~ -t;he 
3 2 ot:het"-par~ i-eip6l"lt !-~--~l'ic)w}eo~e-;-
33 b-:- a. The controlled subs::an<::~r which l'l_iay j'iclude 
34 but ;_5 f.oi: 1 )f1l ted to flunj i: raze~)am: prevents the 
35 other pa~ti-cipa~~ person from co~sent~ng to the act. 

~-;- b. Th~ person performiGg the act knows or 
37 .i:ea~Jonab1.y should have known that the other 
18 parti-f.:'ip",-nt pel's,:)i, was under the influence of the 
39 contro:led substance, which may :ncl_ude but is not 
40 limited to flunitrazepam. 
41 L~ • ___ ._,';'J"....e ___ do (; t i s_ ~.£f 0 r r~,ed ~, j}_~ __ .!.l~~. __ o_t h ~!-" __ pe r s 0 t~ is 
.... ". . d h . 1" 't I ' '-!-..: r(i,el~.t.~-:.~Xul0..c.9-pa_~at.:.e • p Xs,i..c;?_~,Ly_~_l~'-::~a('.J--=.9,_~~('~_or 
t. 3I2hY.~}-S:..~ ~)..Y, h elp-l e s s . 
~4 S~xual abuse in the third degree is a class "e" 
45 
46 
47 
48 

felony. 
Sec. Section 709.5, Code 1999, is amended to 

read as follows: 
7(;9.5 RESIS'l'ANCE TO SEXUAI. ABUSE. 

49 Under the provisions of this chdpter ~t shall not 
SO I)e nec8ssary to establish physical r~s:i.std.nce by a 
H-1241 -2-
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1 pa~~±e±pan~ person in order to establish that an act 
2 of sexual abuse was committed by force or against the 
3 will of the par~±e±pan~ person. However, the 
4 circumstances surrounding the commission of the act 
5 may be co!:sidered in determini:"!g whether or r.:>t the 
6 ...cst \;'::'.:::' (i.e:-_€: l)::z' [:;rc2 or 3.g.:. i::st thr:> :.,~::'. GV: f:tc 
7 other." 

rT'-~' ... ""-: __ -. 1 :~("")_ ., - ... ..3 41"\ 1.... ..... _ t-._!1.: .. _ ~\.. .... 

9 words 
.... - - - '- t:' - ~ '-, - - ..... "-....;. .L ...;. ... - - - i - ~ ~ ' ___ . _ ~ ; _ ~ ...... _ 

"i~ the third deg:ec". 
, " .. ." 

~ .. 
H-1241 FILED MARCH 25, 1999 

~~3/3(J/?f 

(f? 7?.r) 

By DAVIS of Wapello 



l 

HOUSE FILE th! 
BY COMMITTEE ON JUDICIARY 

(SUCCESSOR TO HSB 133) 

(AS Amended and Passed by the House, March 30, 1999) 

(f. ,~) rP,/~fc 
Passed House, Date ~ /1 OS; I q q Passed Senate, Date t./ j; 3/' tf -
Vote: Ayes g q Nays 0 Vote: Ayes '-f 7 Nays C> 

Approved ~;20) jqq9 

A BILL FOR 

~ 1 An Act relating to the offense of sexual abuse, providing related 

2 definitions, and applying penalties. 

3 BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

SENATE AMENDMENT TO HOUSE FILE 661 
8-1581 

1 ~end House File 661, as amended, passed, 
reprlnted by the House, as follows: 2 

3 
4 

1: pag7 3, line 5, by striking the word 
and Insertlng the following: "f±~e four". 

RECEIVED FROM THE 

and 

"five" 

SENATE 
p.J~~D H-1581 FILED APRIL 13, 1999 

4' ~~4/lsiq9 
, i 

19 

20 

HOUSE FILE 661 
S-3346 

1 Amend House File 661, as amended, passed, and 
2 reprinted by the House, as follows: 
3 1. Page 3, line 5, by striking the word "five" 
4 and inserting the following: "£±~e four". 

S-3346 
ADOPTED 

FILED APRIL 13, 1999 
r,/Dgg 

By DAVID MILLER 

HF 661 

jj/jg/25 



S.F. H.P. !aid 
1 Section 1. Section 709.1, Code 1999, is amended to read as 

2 follows: 

3 709.1 SEXUAL ABUSE DEFINED. 

4 Any sex act between persons is sexual abuse by either of 

5 the partie±p8n~s persons when the act is performed with the 

6 Oth;;-Par~±e±pan~ person in any of the following 

7 circumstances: 
• 

8 1. The act is done by force or against the will of the 

9 other. If the consent or acquiescence of the other is 

10 procured by threats of violence toward any person or if the 
• 

11 act is done while the other is under the influence of a dru~ 

12 inducing sleep or is otherwise in a state of unconsciousness, 
----~-------- .- . 

13 the act is done against the_will of the other. 

14 2. Such other par~±e±pant person is suffering from a 
• 

15 mental defect or incapacity which precludes giving consent, or 

16 lacks the mental capacity to know the right and wrong of 

17 conduct in sexual matters. 

18 3. Such other par~±e±pan~ person is a child. 

19 Sec. 2. NEW SECTION. 709.1A INCAPACITATION. 

20 As used in this chapter, "incapacitated" means a person is 

21 disabled or deprived of ability, as follows: 

22 1. "Mentally incapacitated" means that a person is 

23 temporarily incapable of apprising or controlling the person's 

24 own conduct due to the influence of a narcotic, anesthetic, or 

25 intoxicating substance. 

26 2. "Physically helpless" means that a person is unable to 

27 co~uunicate an unwillingness to act because the person is 

28 unconscious, asleep, or is otherwise physically limited. 

29 3. "Physically incapaCitated" means that a person has a 

30 bodily impairment or handicap that substantially limits the 

31 person's ability to resist or flee. 

32 Sec. 3. Section 709.3, Code 1999, is amended to read as 
33 follows: 

34 709.3 SEXU~~ ABUSE IN THE SECOND DEGREE. 
35 A person commits sexual abuse in the second degree when the -----_ .. _----------------------

-1-



S.F. H.F.~ 

1 person commits sexual abuse under any of the following 

2 circumstances: 

3 1. During the commission of sexual abuse the person 

4 displays in~_t;.h~~~t~_~ing ~.?nner a d~_ngerous weapon, or uses 

5 or threatens.~o us:~~!c~ creating a substantial risk of death 

6 or serious injury to any person. 

7 2. The other par~ieipaft~ person is under the age of 

8 twelve. 

9 3. The person is aided or abetted by one or more persons 
• 

10 and the sex act is committed by force or against the will of .. , .... _ .. -- _.-.. _ ... -.... -.......... ----
11 the other partieipaft~ person against whom the sex act is . -12 committed. 

13 Sexual abuse in the second degree is a class "B" felony. 
"_ __ U:...I •• ____ ... , k& 

14 Sec. 4. Section 709.4, Code 1999, is amended to read as 
• 

15 follows: 

16 709.4 SEXUAL ABUSE IN THE THIRD DEGREE. 

17 A person commits sexual abuse in the third degree when the 

18 person performs a sex act under any of the following 

19 circumstances: 

20 1. The act is done by force or against the will of the 

21 other partieipant person, whether or not the other partieipant 

22 person is the person's spouse or is cohabiting with the 

23 person. 

24 2. The act is between persons who are not at the time 

25 cohabiting as husband and wife and if any of the following are 

26 true: 

27 a. The other partieipant person is suffering from a mental 

28 

29 

defect or incapacity which precludes giving consent. 

b. The other partieipant person is twelve or thirteen 

30 years of age. 

c. The other partieipaftt person is fourteen or fifteen 
~,~~~~~~~~~~~ 

32 years of age and any of the following are true: 

31 

33 (1) The person is a member of the same household as the 

34 other partieipant person. 

35 (2) The person is related to the other partieipant person 

-2-



S.F. H.P • .bfaI 
1 by blood or affinity to the fourth degree. 

2 (3) The person is in a position of authority over the 

3 other pa~eieipane person and uses that authority to coerce the .. 
4 other pa~~ie±pane person to submit. 

5 (4) The person is five or more years older than the other 
--------~--------------------~-----------------------6 pa~~±e±pane person. 

7 3. The act is performed while the other pa~~ieipane person 

8 is under the influence of a controlled substance, which may 

9 include but is not limited to flunitrazepam, and all of the .. 
10 following are true: 

11 a.--Ph~-eone~otled-~ttb~eanee,-w~±eh-may-±neltlde-btte-±~-noe 

-

12 Jimi~ed-~o-f±tln±e~azepam,-ha~-been-eon~tlmed-by-o~-adm±n±~ee~ed 

13 eo-ehe-oehe~-pa~e±e±pane-w±ehOtle-ehe-o~he~-pareie±pan~~~ 

14 Itnow!eoge. 

15 b. a. The controlled substance, which may include but is -. .. 
16 not limited to flunitrazepam, prevents the other pareieipane 

---------~----------~----~----~----------------------------~---17 person from consenting to the act. 

18 e. b. The person performing the act knows or reasonably 
• • 

19 should have known that the other pareie±pane person was under 

20 the influence of the controlled substance, which may include 

21 but is not limited to flunitrazepam. 
I 

22 4. The act is performed while the other person is mentally 

23 incapacitated, physically incapacitated, or physically 

24 helpless. 

25 Sexual abuse ir: __ the third degree is a class "C" felony..;. 

26 Sec. 5. Section 709.5, Code 1999, is amended to read as -27 follovl8: -
28 709.5 RESISTANCE TO SEXUAL ABUSE. -
29 ~nder the provisions of ~his chapter it shall not be - . 
30 necessary to establish physical resistance by a pa~e±e±pant 

. .'. .--~-...;;...--...;...-

31 person in order to establish that an act of sexual abuse was 

32 ?ommitted by force or 2gainst the will of the ea~tieipan~ 
33 person. However, the circumstances surrounding the commission 

II!; -..... n" _7- .....a& __ 

34 of the aC~,.L.~e_<:onsid~red_1!:,udeterminin9 whether or not th; 

35 acl was done by_force or against the will of the other. 

HF 66} 
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• 
HOUSE FILE 661 

AN ACT 

RELATING TO THE OfFENSE OF SEXUAl, ABUSE, PROVIDING RELATED 

DEFINITIONS, AND APPLYING PENALTIES. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF IOWA: 

Section 1. Section 709.1, Code 1999, is amended to read as 

follows: 

709.1 SEXUAL ABUSE DEFINED. 

Any sex act between persons is sexual abuse by either of 

the pftr~~e+pftnt~ persons when the act is pe~forffied with the 

other pftr~~e~pftn~ person in any of the Eollowing 

circumstances: 

1. The act is done by force or against the will of the 

other. If the consent or acquiescence of the other is 

procured by threats of viclence toward any person or if the 

act is done while the other is under the influence of a drug 

indUCing sleep or Ls otherwise in a state of unconsciousness, 

the act is done against the wi:l of the other. 

2. Such other pft~t~e~pftnt person is suffering from a 

mental defect or incapacity Which precludes giving consent, or 

lacks the mental capacity to know the right and wrong of 

conduct in sexual matters. 

3. Such other pftrt~eipftnt person is a child. 

Sec. 2. NEW SECTION. 709.1A INCAPACITATION. 

As used in this chapter, "incapacitated" means a person is 

disabled or deprived of ability, as follows: 

1. "Mentally incapaCitated" means that a person is 

temporarily ~ncapable of apprising or controlling the person's 

own conduct due to the influence of a narcotic, anesthetic, or 

intoxicating substance. 

• .' 
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2. "Physically helpless" means that a person is unable to 

communicate an ',lOwillingness to act because the person is 

unconscious, asleep, or is otherwise physically limited. 

3. "Physically incapacitated" means that a person has a 

bodily impairment or handicap that substantially limits the 

person's ability to resist or flee. 

Sec. 3. Section 709.3, Code 1999, is amended to read as 

follows: 

709.3 SEXUAL ABUSE IN THE SECOND DEGREE. 

A person commits sexual abuse in the second degree when the 

perso:l commits sexual abuse under any of the following 

circumstances: 

1. During the commission of sexual abuse the person 

displays in a threatening manner a dangerous weapon, or uses 

or threatens to use force creating a substantial risk of death 

or serious injury to any person. 

2. The other partieipft"t ~~ is under the age of 

twelve. 

3. The person is aided or abetted by one or more persons 

and the sex act is co~~itted by force or against the will of 

the other p8r~~e~pft"e person against whom the sex act is 

£Q!!!!TI it t ~ • 

Sexual abuse in the second degree is a class "B" felony. 

Sec. 4. Section 709.4, Code 1999, is amended to read as 

follows: 

709.4 SEXUAL ABUSE IN THE THIRD DEGREE. 

A person commits sexua: abuse in the third degree when the 

person performs a sex act ander any of the following 

circumstances: 

1. The act is done by force or against the will of the 

other pft~~~eipft~t person, whether or not the o~her pereieipB"e 

person is the person's spouse or is cohabiting with the 

person. 

2. The act is between persons who are not at the time 

cohabiting as husband and ~ife and if any of the following are 

true: 

:I: 
-n 
0') 
0) 
-' 
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a. The other par~~e~pan~ person is suffering from a mental 

defect or incapacity which precludes giving consent. 
b. The other par~ieipant person is twelve or thirteen 

years of age. 
c. The other par~~eipa"~ ~ is fourteen or fifteen 

years of age and any of the following are true: 
(1) The person is a member of the same household as the 

other partieipaftt pers2~' 
(2) The person is related to the other partieipaft~ pers~ 

DY blood or affinity to the fourth degree. 
(3) The person is in a position of authority over the 

other pertieipafte 2!rson and uses that authority to coerce the 

other partiei:paftt person to sUDmi t. 
(4) The person is £iYe ~ or more years older than the 

other partieipant person. 
3. The act is performed while the other pertieipan~ person 

is under the influence of a controlled substance, which may 

include but is not limited to flunitrazepam, and all of the 

following are true: 
•• __ ~he_eoft~roiled_s~bs~aneeT-whieh-may-~nelude-bue-is-ne~ 

lilllited-eo-flunitrazepam-;-hlls-been-eonst2l11ed-by-er-ad1llinis~ered 
~e_the_other_pertieipeftt-wi~heu~-~he-ether-partieipant~s 

itftowleogeT 
b. ~ The controlled substance, which may include but is 

not limited to flunitrazepam, prevents the other partieipaft~ 

~rson from consenting to the act. 
e. ~ The person performing the act knows or reasonably 

should have known that the other partieipant person was under 

the influence of the controlled substance, which may include 

but is not limited to flunitrazepam. 
!.:.-.. ~he acL is performed while the other person is mentally 

incapacita~ysically incapacita~ed, or physicalhl 

helple~ 

Sexual abuse in the third degree i8 a class "C" felony. 

• • 
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Sec. 5. Section 709.5, Code 1999, is amended to read as 

follows: 
709.5 RESISTANCE TO SEXUAL ABUSE. 

Under the provisions of this chapter it shall not be 
necessary to establish physical resistance by a partieipent 

person in order to establish that an act of sexual abuse was 

committed by force or against the will of the partieipaft~ 

person. However, the circumstances surrounding the commission 
of the act may be considered in determining whether or not the 

act was done by force or against the will of the other. 
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